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road treatla  lawtol. . 
Btatutet  at  Large. 

ToL  If,  p.  3D6,  chap.  2M,  |  7.  NatnrallM- 
tlon ;     eiteiialaii    to 

T0LI8,  p.  SIB.  Cbap.  80.  AmendlQalzieB, 
Rerlaed    Statotea... 

T«l.  10^  pp.  lU,  114,  chap.  190.  Timber  enl- 
tare  on  weaCers  prtl- 
rlM 

Vol,  3S.  p.  4H,  chap.  907.  ObatrnctloDS  In 
navlfabla    watera... 

ToLll.  p.  T4,chap.IBT.  Waahlngton 
conntT  rallrDad  traa- 

tle  lawfDl  

Reviaed  Blalutet. 

Inn, aabdlr. 3.     Natoraltaatloa  law   .... 
2108.     Natnrallaatloa  ;  axtcnalon  to  Afrl- 

18964.     Poat  roada   .■.■..■.'.■,",■.'.■.'."■ 

SMB.      Provlalona  for  canrlnic  mall 

XtM.     Carrylns  mail  on  railway 

WOO.  Eallwaj  to  carrr  matter  on   anj 

f4Ml.  Fay  for  canrlng  mall  on  raltwaja 
racelTlns    Korarn. 

|40«2.     Coadltlona  of  rallwiT  Rerric*!^" 

Seoited  Slatuttt,  Supplemenl. 
*«L  L  pp^  843,  SSO.      Selection  of  tralna 
to  carrr  malla 

Compiled  StalstM,  JSOi. 

P.  1830.    Natoratlutlon  law  

P.  1SI8.     Natnrallaatlon  ;  eitanalon  to  At- 

PP.  3707,  2708.     Carrying   of   mall 

PP.  2718,  2710.     KiIlwaT  Krrlce 

M  U  R.  A. 


Sin  Im  lea. 

-88,  0.  818.     BInningban  charter....  5T8 

18SS,   I  -090,  d.  4.     Employers-    llabllltr 

act 794 

Code. 
I  2680.  anbdlT.  1.     Power  of  nmrt  to  pr*- 
■arre    and     antorv* 
order S74 

ArkMtMS. 

atatuten. 

188T,  Apr.  4.     Pa*een(er  rates  MS 

CftlUonalft. 
OoiutiluKoK. 
Art.  1. 1 11.     Uolform  operation  of  lawa. . .      88 
Art.  1, 1 14.     BlKhla  of  private  property. . .  DBS 
Art  1, 1 14,  ct.  2.       Compenaatlon  (or  prop- 
erty taken 406 

Art  Li  21.     PrtTllegea    or    ImmnnltKa    of 

eltiiena 98 

Oivit  Code. 

I  1001.     Power  at  eminent  domain B8S 

PoUHeal  Code. 
II 1189, 1193.     FlIIuc  certlflcate   of   noml- 

1 1107.  Name  of  caudldate  i>a  ooiillai 'bal- 
lot       9T 

Code  of  Cictt  Prooedwrv. 

I  957.  BealltutloD  of  poaeeailon 408 
1248.  Condemnation  proceed Inga BS8 
12B4.     FroceedlDga    for    condemnation    of 

property 40B 

P«Hal  Code. 

I11B9.  ConvlctlMi  of  offense  or  attanpt. .  BSJ 
1332.     Hnritand  aad  wifa  as  wltneaaaa...  580 

OoIotbAo. 

UiUa't  Annotated  Btalutet. 

§4863.     DeviM  of  real  aaUta 414 

StatutM. 

1876,  reb.  IS.     Criminal    nesllfane*  IIT 

ins.  p.  97.     CntracU  between  maater  and 

aervaat 118 

Coda,  isat. 

II  2428,  2424,  3427.     Probata  procaedlnn. .  481 
1 3110.     Accldenti  or  mlstaEe*  of  rolna- 

Civil  Code. 

13080.  Fire  Inanrance  eoDtracta 180 
2117.  Fire  iniurance  180 
3613.     Contracta    between     maater    and 

I  8077.  AutsDDielil  Of  life  Inanrance  pol- 
icy    130 

1 8DS1.    Contract  for  purchase  and  aale  of 

gooda ISB 

18803.  Public  bolldays  603 
8S72.    Accldenta   or  mlatakea   of  TOlOD- 

Penal  Codt. 

I    lis.     Pnnlabment    tor    criminal    nasi  I- 

aence 117 

I    708.     DeprlTlng    cbUdren    of    1 

1 1040.     Attempt  to 


Hieftn 


Bevited  BtaUtlm. 

T.  2.     Complaint,  *rb«t  t< 


nunou. 

Oonttilution,  1870. 

Art    2,13.    Doe  procesa  of  law 8: 

Art.    8.11.    Unltorm  taxation  8 

Art.  11, 1 1.     OrgajiliatloD  of  corporatlooa.  6' 

1B6S.  Fab.  13.     Concrafta  beCweea  rallrMd 

coiDpaiilea HI 

18S9.  Fflb.14.     Conatrncllon  of   bone  rsU- 

waTB  In  Cblcago. ...   B' 
IBTS,  Apr.  10.  art.  B.    Cltj  and  Tillage  act.  3' 

18T4.  Julyl.     AdopttoQ  of  pbUdren » 

)B8T,  p.  108.     Power  of  cltr   council :    nae 

of  atrMta fr 

189B,Jniie  IS.    Tautlon  of  laberitaneea. .  8 

Private  Latet. 
1851,  Fab.  14.  pp.  14S,  143, 148.    Charter  of 

Chicago 8' 

ISSl,  F«b.  21, 1  2.     EiCenaloD  of  hone  rail- 

iraTa  to   Ctaleago. . .  &> 
1888,  Fib.  18,  pp.  40,  DS.  H7,  80,  82.     Cbuter 

of  Chicago 8 

Otou'»  Statute;  J869. 

Vol.  1,  p.  310.      Adoption  of  rhlldm 6< 

Revised  Stetutea. 

Clwp.      4.    AdopttoD  of   chlldnm SI 

Chap.  148,  17.    Wllla 4! 

RevUed  Statute;  189B. 

P.  208,  I  IS.     Logltimatloo  of  chlldPM...  l: 

Revited  Statutee,  IS99. 

F.   852,11.    Dctcant  of  proparty 8 

P.    eST,  11.    Dower B 

P.1460.     TaiatloD  of  Inberltancea B: 

Starr  A  Ourtia'a  Annotated  Btatvtet. 
▼ol.  1,  pp.    SS8,  854.    Ad^tloa  o(  children.  e> 
To).  1,  pp.    «8e-T10.     Powera  at  clt7  com- 


cll  . 


▼ol.  L  pp.    0S8. 1008.     Ineorporatloa   act 
Vol.  a,    p.  1488,  chap.  88, 1 10.       Deetat  < 

property 


CiMttitutUm. 
Art  4,    I    10.    Act  to  embrace  bat  one  tnb- 

J«ct 1S8,  4 

Art. 4,    I    31.    Berlaedor  amendad  act...  4 
AM.8,111-8.    Bdseatlon 4 


1887,  Uar.  8,  p.  3BS.     Practice  of  nedlclne.  1 

1889,  p.  247.     Practice  o(  medicine 1 

1880,  bar.  8,  p.  817.     ComptUaorj  edacfttloo 


1001,  p.  4TB.     Fnetlalug   medicine  without 

TTceniB  1 

Bume'e  Revised  iStatiilM,  1901. 

IS17B.  PnnlahmeQt  of  bnnco-lteerlu. ..  7 
7088.  aobdlT.  4.  Bmployera-  llabllit;  act  7 
7818-7B2afl.     Practice  ot  medicine 1 

Borner'e  Recited  BtatutM,  1901. 
152081.     EmpIojecB'   liability  act 7 

I«WR. 


{S.    Hnnldpal  Indebtedneaa. .  611,  < 
Btatutet. 
3Ttk  (Mb.  AwMn.  ebap.  28.     Parcbaaa  c 


■      Code,  IS97. 
Chap.   5,    tit    B.    Coaatrnctlon    of   water- 

Iworlu «2i 
742.  Tai-atnklng  fond 023 
748.  Diversion  of  fund 623 
744.     Parchaae    or    erection    of    water- 

Iworka 623 
746.  ContracCa;  bonda 623 
884.  Lerj  of  Bpeclat  tax 628 
5484.     Defendant  aa  wltnew 440 

Kanaoi. 
Btatutet. 

1607,  chap.  158.     Htnlng  law 708 

Oen«rat  Statutee,  1901. 

I41B0.  Dnty  of  Ore  boas 708 
4183.     Penalty    for  Tlolatlon    of  mlnUw 

■tatnte 708 

CHoit  Code. 

I2S.     Recommencement  of  actlra 70S 
432,  433a.    Action  (or  wrongAil  death. .  TIM 
KcBtnoky. 
Statute*. 

i  4.      Action  for  wrongful  death 731 

OrimiMol  Code  Prootioe. 

186.  Arreat  by  peace  offlcer 731 
87.  Arreat  by  private  pen<m 721 
48.     Forea  In  mailing  arreat 731 

Bemted  Civil  Code. 

Art      IIB.     NalUtT   et  mnrrliEei 148 

AKk    117,118.     Civil      elfecri      raonlUng 

from  marriage  ....   140 

Art.     187.     Second  marrlagea 148 

Art.     080,     SDcceaalona  148 

Art   lUO.     Withdrawal    of    (and*    ttom 

bank  by  eie«ator.,,  IBS 

BIctutee. 
1868,  <Aap.  St.      Contracta  of  married 

women 380 

Bpeoiat  Lav*. 
tSSS.  ebap.  454.      Ballroad     bridge    ow 

navlgabla  water. ...     If 
Bemeed  Statutee,  1871. 
Cbap.  61.  li  1-4.     Blghta  of  married  woawn  2B0 

Bevteed  Btatutee,  1883. 
Chtp.    61,114,6.    BIghU    of    marrlod 

women 281 

Chap.  108,  H  T-0.    Dower 281 

Statutm. 
1808,  chap.  138.      Chanar  of  BalUmore. . .  SSB 


Statutes. 

1867,  chap.  108.     Bewer  aMmnnenti T3» 

188C,  chap.  488.     Hetrapolltan    water  anp- 

plfact .7:t»7 

Compiled  Lowe,  1897. 

Tol.8,|e4B8.    Street  railroad  act Mft 

KlnrnMAte. 
OonetitutiiM. 

Art.  7,17.     Bllglbtlltj'  of  electora 447 

Statutee. 

18e8,chap.      4,134.     Blectton  law 448 

1001.  chBD.  316, 1    8.    Placing     namea     on 

'       "^  offlcUI  ballot  447 

1901,  chap.  278.     Service  of  aumnuma 788 


IGofe. 


HnOud  ud  Wife  u  wIUmm. 


OoittUUttton. 
Art  1,  I  >.     rraadom  o(  ipMcb  tnd  of  the 


B*vi»ed  Btatutu,  1888. 


AevuMi  Bt9tMt«t,  1899. 
FartlttoD :  pirtlM  . 


[iSBlI     Title  aoqulrpd  after  amwtjtaee..  TM 
(Tivtl  Ood«. 

I22M.     LUbllltr    for    De8»S<i>t     muiaKB- 

meDt  ol  propsrtj...  TT* 
Fotttioat  Code. 
I326&     AeOoa  tor  iDjorj  bj  itnjIiiB  est* 

Consli'tuKon. 

Art    1.1    4.     BellffioQi   freedom    929 

Art   8,111.     Beetirian   [lutnictlon  920 

ArLll.1    4.     Billroada M2 

Compiled  Statutes. 
Chaii.  21,  f  3.     Lord  Campbell'a  act 303 

Compiled  Statittei,  1901. 
Chap.  T2,  ut.  1, 1 B.    Notlcea  by  railroad  to  ___ 

ihlpper 940 


1180. 

1261.     ConatTQCtloli  ai'Cad«"T 


Publia  Btntviu. 

Okap.  2(»,  I S.    iDfrlnnmeiit   of  rlclita  in 

Chap.Sie,|l.    Action*,  whera'broniitt.*.!^  '" 

Hew  JTeraer. 

Rtatutei. 

ISST.p.110-    Newark  rerlMd  charter 

1866,  Apr.  11  (P.  L. p.  lOTSJ.    Tax  »«  -■; 

1888<P.I<.P-12T3). 
UTS  (P.  L.  p.   984). 


Rtvitei  Statutm. 


ConatiWtion. 
.    prohibiting  aboaea  In  a 


18SS,  chap.  IIT. 
1S87,  chap.  278. 
1880.  chap. 


Btatutv. 
FraetlRlnB  medldna  wltb- 

ODtltcenie. 188 

JarladictloD   of   Judge   o( 

■nn?rlor  court. ....    818 
ig  mMltclDe 188 


„ __,.  - Practts 

1807,  chap.  888.     Uie  of 

age  pnrpoBaa .- 

Code. 

189.    liCKlttnuitloti  of  cblld S18 
1B8.     Limitation  ot  actlona 318 
2B6.     Doty  of  JadKe  on  appeal 318 
8124.     BaanliiatloD      of      appllcsnta      (o 
practise  medlcEoe. .  .    188 
18183.     PraetlalDg    medicine    --■ ■— -    " 


.  188 


t.1,1    1. 
1. 1, 1 19. 


CFonittfulum. 


BtaUtf. 

t»00.  April  M   (94   Ohio  Law^  p.   8B7). 
^^  Umlllns  honra  of  la- 

bor on  public  worki  TTT 


iDconiontloo   oil 
iTcrait  society   . 


BW$     Ooi«. 
I  SC    Oomplalnt,  what  to  eamta 


If  eharl  table  Inatltii- 

amr«.  .  IP.  u  ».  "ii."^-";"  * 

totion » 

1S8S.P.  312.    Vactorlea. 4 

1880,  iprU  e,  p.  188.    Street  railway  wm- 

^^  _pante«. * 

1890  (P.  L.  p.  48).     Beaevoleot  and  ebar- 

Itable  corporation-         o 

'-polntment  o(  1 

f  atreet  and  water    __ 

commlaaloneFa 462. 

18»t.llay  18  (P.  !•■  P-  864).     Exemption 
trom  taxation. .... 

Gmerol  Btaluttt. 


0  Botud  bell  or  whla- 

tle  at  croaalng 4 

P.  2879,  H  18, 14.     Uabllltj   for   Ore  from 


.._™.,,.     —    —    — .-    Wotklng    pnbUc 

P.  2638, 101.  Law  ol  the  road. .".'.! ',X  1  i '  * 
P. 8210, 1  IS.  Street  railway  eoupanlea...  4 
P.3320.     EnmpUon  trom  taxation B 


Stalutei. 

ISSa  .toril  U  (P.  U  400).  Proflslen  fM 
'"™"  ^^  regulation  «t  omnl- 
iiuet < 

Bh*d*  lalutd. 

Oeneral  Late*. 


Attadiment. .  . .  . 

Sontk  DAkota. 

Compiled  Law*. 

Deflnlng  "robbery" 

Aaaanit  with  Intent  to  rob 


fitotulel. 
1881,  chap.  170.     Dnty  of  mining  boaa. ...  7 

Code  of  Criminal  ProMdure,  189S. 
Art.  ITS.    Bnabandaad  wUeaa  wltn«M.. 


.)gle 


TeraoBt. 

Statutes. 

!.  ISO.     Flowage  act 
4.     Levy  OQ  real  «■(■ 


Ltty  e 

, AulgmneDt  of  defatoi . — _ 

i  20BS.     Elect  o.*  aulgnmcnt 3 

12046,  Se4T.      KlKht*  of  married  womcD. .  a 
4181,4183.     LIceDM  lor   Cranuctlon  of 
lomiraiice   biuloMt. .  i 
1 4198.     Agent  for  foreign  iiuurance  com- 
pany   a 

Rcoited  Lau». 

II  2S24,  2825.     Rlgtata  of  married  women.   I 

WMUMBtoB. 

Coiutilution. 

Art.  1,  I  8.    On*  proccM  of  law I 

fijaiwisa. 
ISWJ,  Marcb  IS,  p.  ITS.    Admlaaloo  of  at- 

toroejfB ( 

ISdT,  Feb.  16,  p.  12.     AdmUaloB  o(  attor. 

Sawion  LaiM. 
1901,  p.  118.     LlHltlag^houn  of^employ- 
S9L.B.A. 


Batlinger'i   Annotated   Codt*   and  BtatuU*. 
Vol.  2,  I  4829.     Action  for  deatb  of  ehlM. .   Dl» 

W«Bt  VtrdaU. 

Code. 

f  majMltr. ,  SIC 


Chap.  IS.  I  IT,  el.  2.     Action 
I    Chap.  30. 147,48.     Appealr 

Cbap.  44.  i    2.     Batabllahn 
i   Chap.  OT  tl  1,  2.     Qamlng. 

"■■ —  "        •    "      Appeal!    trom    nranty 


Chap!  ll!t, 


BlalHtet. 

1889,  chap.  333.      Lien  Ian 741 

Revited  Stattiieg,  1873. 
12274.     Leiltlmatloq  of   children SIS 

Reaiaed  Btatutei,  18B8. 
I  SSSft.     Fanonal  liability  ot  parcbaaer  ot 


property    aobject    i 


740 
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V. 

Thoow  M.  WEBB,  Sheriff,  et  al.,  Applt. 

(124  N.  C.  740,  126  N.  C.  89T.) 

Tke  rtKht  at  *  rliiMrlKM  owner  to  sh  b 
■avlKKhlr  BtrMDi  for  Hoi  ting  logs  ■■  not 
a«lnd  from  the  itaCe.  and  tw  cinnot  be  de- 
prlnd  of  (Dch  rlcbt  wltbout  ]uU  comiranu- 
tlon  In  »iM  form. 

(Clorfe  ami  ilotttoorneni.  JJ-.  <»»•«".) 
(Ma;  10,   IBM.) 


APPEAL  l>7  defMidanti  from  ■■  in^ment 
of  tli£  Superior  Coart  for  Burke  OouDty 
favnr  of  plaintiffs  in  an  action  brought 


to  enjoin  the  enforceniCDC  of  tolls  for  the  use 
trf  a  stream  of  water.    A^rmed. 

Plaint'ffs  floatol  toga  down  the  Catawbn. 
river,  and  thereby  destroyed  certain  bridges 
which  had  been  located  thereon  by  Burke 
oounty.  The  county  bi'ought  an  action  for 
damages  and  to  enjoin  the  further  use  of 
the  atrc-.m.  fu  Burke  Counly  r.  Cataviba 
Lumber  Co.  lie  N.  C.  731,  21  6.  E.  941,  the 
right  to  damages  and  an  injunction  was  de- 
nied  on   the   ground   Uiat   the  stream   waa 


L  BrUn*  of  tover^n't  riglit. 

t.  A*  agotntt  othitr  tovrrtlgm,  88. 
b.  A«  «pn<iMt  tutjeeU  generallv,  48. 
e.  A*  aealntt  riparian  oientrt,  48. 
IL  /«/arv  b«  iHdMdital. 

a.  Al  rtpuHoH  avmv,  Bl. 

b.  If^  atloHfitri  natilaatton. 

1.  1»  fftntral,  &4. 

2.  AiuAorage,  M. 

3.  Wreeki,  58. 

«^  linger  itatutory  autlioritf. 

1.  In  general,  81. 

2.  Baceedi»o  authorttw,  tt> 
8.  Brliget,  01. 

d.  Statutory  profiibilion,  72. 
•.  acfM*  and  dibrU,  TS. 
t.  Ptitet  and  oabiM,  7B. 
K.  UatMtts.  78. 


in.  i 


a.  Anthority,  T7. 


at  muntelpaUly. 


IT.  Pmciiptite  rtgliU,  78. 
7.  BfffAt  to  o6)eet  to  cbdnrotfoo. 

a.  Wfcerd  tnftiry  marelv  tkMntloaJ,  T9. 

b.  fTkcre   nocliralloM  noroltl   Impairs^, 

81. 

c.  eprdal  (Hjurv. 

1.  Omcrol  ra[«,  81. 

3.  Infury  ta  HaHffalion  rt^Itt,  SB. 
8.  iHfury     10    rtportan    or    uAar/ 

rt|7Al,  84. 

4.  Interruption  Of  voyage,   86 
B.  P^yrfcoi  <«J»rw.  87. 

d.  Contfnl  lo   DbifmctlaK  and  contrib- 

Htorf  neff(l(*™c<,  88. 
Tl.  PnrMoI  or  finmalerlal  obclmoHim,  f 
Til.  QbitrwMon  a  nnlianee,  90. 
Tin.  KemedlM. 

a.  .dbalcmflil,  81. 

b.  Infimrtton,  81. 

c.  OM«r  rcmedlM,  88. 

I.  ITslaal  0/  toveretgn't  right. 

:  At  againit  other  loverelon*- 

Aa  ■  Ecntral  rnle.  It  mar  be  stated  tbat  tto 


itate  eao  lawful);  deatro;  tbe  capacltr  of  a  ' 
IkhI;  of  water  for  uHvJgBtloD  aaleos  It  la  eom- 
pletel;  aDd  ab»tuCel]P  wltbln  ita  Jurisdiction. 
WbatSTer  mai'  be  tta  powan  with  respect  to 
waters  over  wblcb  It  has  absolots  domlDlon,  It 
cer'ilntj  cannot  drstro;  rlshti  wblcb  beloos 
oiuall;  to  other  states,  althoosb  It  has  been 
held  that  an  act  of  ConfreM  dedarlni  an  ex- 
litlDg  bridge  over  (he  Mlsslnlppl  river  a  law- 
ful atructure  doei  Dot  uuniDBtltDtlMiallr  vio- 
late the  obllfEallOD  of  a  treat;  with  a  forelin 
power  providing:  Ibat  tbe  navlBatlon  of  aueh 
river  shall  remain  free  and  unobstructed  for- 
ever. Tbe  Cllnlan  Bridge,  1  Wool*.  IBO,  Fed. 
Cai.  No.  2,800. 

ThlB  qnealioD  baa  arisen  Ketieralt;  with  re- 
spect to  tbe  rights  uoder  our  complex  form  of 
goverament  wbere  an  attempt  baa  beeo  made 
b;  a  state  or  tbe  general  government  to  exer- 
cise the  aatborlt;,  or  whete  one  state  has  ob- 
jected to  iDterferenee  b;  a  iliter  state. 

Tbe  naestlan  baa  quite  frequentl;  been  raised 
aa  to  the  efTvct  upon  tbe  right  to  obstruct  or 
destroy  rights  of  navlgatloo,  of  the  provlaloD 
of  tbe  United  Slates  Constitution  wblcb  vesta 
la  Congreaa  tbe  power  over  commerit-.  The 
Srant  of  such  power  to  Congreaa  would  seem  tn 
preclade  tbe  atate  from  totall;  deatrajing  the 
navlgatloD  without  tbe  consent  of  Congreas. 
Conversel;,  tbe  fact  tbat  tbe  grant  la  of  the 
right  to  regulate  commerce  would  seem  to  ex 
chide  a  right  to  destro;  It.  Whether  the  united 
action  of  tbe  atate  and  Federal  governments 
do  so  depends  on  prlDclplcn  wblcb  will  be 
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So  tar  as  the  regulation  of  the  watera  la  con- 
cerned, (be  piiwer  of  Congress  >■  exclusive  when 
eierclned.  Tbe  dlscasalon  upon  tbe  qoeetlon 
baa  arlKen  In  aalts  between  Individuals  for  the 
most  paJt.  Tbe  law  may,  however,  be  regarded 
aa  settled  as  flnnl;  aa  though  the  matter  had 
been   litigated   between   tbe   respective  govern 

The  Butborliatlon,  b;  Congress,  ol  a  bridge 
over  a  navlgnbln  river  which  la  the  channel  of 
commerce  between  atatea,  the  elTect  of  which 
IB  to  hinder  tbe  passage  of  veaaela  to  ports  In 
one  state.  Is  not  prohibited  b;  tlie  clanae  of  th" 
Constltatlon  tbat  do  preference  shall  b«  given 
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navigable.  The  county  then  b^an  to  re- ; 
place  tbe  bridges  with  others  of  such  a  nr.- 
tui'c  that  tbej  would  not  be  injured  by  the  | 
use  of  the  stream.  The  statute  under  which 
this  iiction  was  brought  wa»  theu  passed,  I 
requiring  the  Ixiard  of  county  commission-  1 
eiB  to  remo»e  driftwood  tiia.t  may  gather  j 
at  shoals  so  aa  to  obstruet  forda  used  for 
public  and  private  crossings,  and  authorized  ' 
them,  in  consideration  of  this  service,  to  Qi , 
B.  toll  on  the  logs  which  should  be  floatod  I 
down  the  stream,  which  should  be  applied  i 
toward  keeping  the  slioals  unobstructed, ; 
and  the  remainder  divided  a^ong  certain ' 
counties. 

Further  facts  appear  in  the  opinions. 
if'-'srs.  A.  O.  Arery  and  J.  It  Moll  for 
appellants. 

ilcasin.  Shepherd  ft  Shepherd,  Boa- 
bee  ft  Bn>b«e,  and  £.  B.  OUae,  for  ap- 
pellees: 

The  strte  nut}r,  through  its  agencies,  cor- 
porate or  otherwise,  provide  for  improve- 
to  the  parts  of  one  state  over  tborc  of  anocber. 
Pennsjlvanla  ».  Wheeling  A  B.  Bridge  Co.  18 
How.  4S1.  13  L.  cd.  isa.  McLean  and  Warne 
dlB°?nt  on  the  ground  that  Consresi  has  do 
power  to  nuThorlie  a  bridge  ovsr  a  navigable 
stream  within  a  slate. 

And  a  com  pact  between  two  atatei  that  a 
Hver  Eball  be  I.ee  and  common  to  tbe  cltlxens 
of  the  United  Stale*  will  not  deprive  Congren 
of  Ihe  power  or  nutiiorlxlng  Ibc  construcllan 
of  ■  Lirldge  over  tho  slreani.  Pennsflvanln  v. 
WhecUng  &  B.  Bridge  Co.  18  How.  421,  IB  L. 
ed.  435. 

Tbe  peramonot  power  of  regnlstl'-g  brldgcii 
tbat  alTert  navigation  on  the  nnvlgabte  waters 
iif  the  !:n1(ed  States  Is  In  Tongresa.  Newport 
4  C.  Bridge  Cn.  v.  United  Statea,  105  V.  B. 
470.  aO  L.  ed.  1143. 

Congress  bna  abaolute  power  and  conrrol 
over  ilie  navigable  waters  of  the  United  Statea 
In  Ihe  lot^reats  of  commerce  and  the  rigbt  to 

■tmctian  tbereto.  United  Eta  tea  v.  North 
BlooiDfleld  firavel-Mln.  Co.  SI  Kcd.  243. 

Conitresa  mnnot  const ni'-t  n  bridge  over  a 
navlgH')le  water  nndi-r  the  commercial  power, 
nor  the  nower  to  ealnbllBh  poat  roads.  Tbls 
belongs  to  the  local  or  ataie  nutbnrlllea  of  the 
Btsle  within  whicb  the  work  Is  lo  be  done:  but 
this  DUtborllj'  must  he  so  exercised  as  not  ma- 
terially  to  conillct    with   Ihe  pnramonnt   power 

road  Bridge  Co.  6  McLean.  -IIT,  Fed.  Cas.  Mo, 
in.114. 

e  Supreme  Tourt  of  the  Cnlted  HtMtcs 
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ment  of  inland  floatable  streams,  and  where 
such  improvements  are  made,  tolls  may  be 
exacted  of  those  who,  being  cnguged  in  float- 
ing logs,  have  thus  received  a  special 
benefit 

Snntb  V.  Jfant«(«s  River  Improv.  Co.  123 
U.  S.  288,  31  L.  ed.  149,  8  Snp.  Ct.  Rep. 
113. 

\Vhere  no  speciiJ  bbnefit  ia  conferred,  a 
toll  cannot  be  imposed  upon  the  use  of  these 
streams,  the  "nalui'al,  common  water-high- 
ways," for  floatage. 

25  Am.  i  Eng.  Enc.  Law,  p.  4ST. 

Where  this  natural  right  has  been  re- 
Btr]cted,  real  improvements,  such  as  dams. 
loclcs,  and  the  like,  have  been  constructed. 

Gould,  Waters,   143. 

Statutes  in  derogation  of  common  right 
are  to  be  construed  strictly. 

Gndlich,  Interpretation  of  Statutes,  | 
34S:  Black,  Intetpretation  of  Laws,  p.  300. 

The  clearing  of  the  public  fords  is  a,  pub- 
lic duty,  resting  upon  the  county  just  as  the 

inatructlng  bHdges  acnMa  tbe 
Mlnlsalppl  river  so  tbat  navigation  ma;  not 
'  terfered  w'tb.  and  the  United  States  has 
;lghl  to  prevent,  through  the  process  of 
mnrtii,  attempts  to  constrnct  Ibem  other- 
wise or  el.^ewhere.  United  States  v.  UllwSDkee 
A  Bt  P.  R.  Co.  a  Bias.  410,  Fed.  Cas.  No.  IC,- 
778. 

Under  Its  power  to  regulate  commerce.  Con- 
gress may  anthorlie  a  railroad  corporation  to 
bridge  across  navigable  waters  In- 
dependent of  the  concurrence  or  consent  of  the 
reniment.  Stockton  v.  Baltimore  It  N. 
y.  U.  Co.  1  Inlera  Com.  Rep.  411,  3S  Fed.  9. 

Congress  csn  lawfolly  cooler  lUmn  s  private 
corrraratlon  tLe  right  tu  occupy  navigable  wa- 
fers wllhln  the  state,  and  to  appropriate  the 
soli  under  them  tor  tbcerectlon  of  a  bridge  upon 
of  Jast  eompeoaatloQ  to  tbe  ownerF 
and  wllhDot  tbe  conseot  of  tbe  state.  Decker 
A  N.  T.  R.  Co.  1  Intera  Com.  Bep. 
Fed.  723. 

the  purpose  ol  interstate  commerce. 
Congress  can  lawfully  authorize  the  construc- 
tion of  a  bridge  within  the  limits  of  a  state 
which  ban  not  consented  to,  but  has  protests!! 
BCTlnjil,  the  erection  of  the  structure.  Penn- 
sylvania R.  Co.  V.  Baltlntoie  A  N.  T.  R.  O. 
37  Fed.  120. 

CoBgreB*  has  power  to  order  th»  removal  of 
n  bridge  as  an  obstruction  to  navlgallon  where 
It  spans  a  navliiable  river  over  which  It  baa  aa- 
snmed  Jurisdiction,  although  tbe  river  Is  wtroliy 
within  Ihe  limits  of  a  sinte  which  authorised 
United  Statea  v.  Mallne,  82 


corpornllon  cresled  tor  that  purpose. 
brldttrs  for  the  accommodndon  of  inc-Eini 
commerce.  T.uxton  v.  North  River  Bridge  Ct 
3.13  U.  8.  02S,  38  L.  ed.  808,  14  Bup.  Ct.  Bep. 
801. 

It  ta  rn  iHiUoala  that  New  Jersey  has  nc 
rliehl  to  the  ac?  under  the  waters  below  low- 
will  prevpnl  the  construcllnn  of  a  bridge  there- 
on m  Bct.-<<rdinre  with  Untied  Btn'es  authority. 
Stat-  V.  Holler.   14  N,  J.  L.  J.  102. 

Ilnder  the  paramount  power  of  Congress  to 
regulate  commerce,  its  d«  term  I  nation  that  the 
wnatmctl'in  of  a  bridie  anthorlKcd  by  It  will 
not  Interfere  wllh  nsTlastlnn  is  conc'.dslve. 
Jpw  York.  13  Blatcht.  469,  Fed.  Caa. 
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The    power    of   Congress   to   control    tbe    1n- 

temnl  navlgnble  waters  ot  tbe  states  under  Its 
nu'horlly  to  regu'ate  commerce  Is  eiclnslve 
when  eierrlsed  ;  but,  ualll  Congren  acla,  the 
leglalature  of  any  atate  has  tbe  power  to  au- 
thorlie  the  obatractlon  of  any  navigable  waters 
within  Us  tnrdfirs  by  tbe  erection  of  bridges, 
dams  or  olher  atnictures  for  the  convenleneo 
and  ndvantflge  of  commercial  Intercourse. 
CnrdwPlI  V.  Arrerican  River  Bridge  Co.  0  Suwy. 
fiSS,   Ifl  Fed.  502. 

In  one  cnxe  Juatlre  Grlnr  held  thst  the  reg- 
alatloi  of  brldgea  over  public  streams  is  entire- 
ly a  tunctloD  of  tbe  states  until  Congresa  lins 
eierclBUd  Ita  powers  over  eonmeroe,  since  there 


Honon  v.  Wun. 


I,  J.,  delivered  the  opiaioa  of  the 

We  think  the  judnnent  below  sbould  be 
iSnaeA.  To  our  mrnda  there  is  too  little 
membliuice  io  a  pablic  turnpike  road  and 
K  mivigsble  wat«r  course  to  afford  ajialogy 
for  >T^ment  from  which  proper  conclusiona 
majr  1«  drawn.  The  turnpike  ia  created  l^ 
IrgwIatioD,  and  caji  be  abolished  by  legisla- 
tiiHL  But  a  navigable  WAt«r  course  is  not 
created  by  legislation,  and  cannot  be  abol- 
iihHi  by  legislation.  It  U  true  that  the 
Ic^slature  may  1^  proper  enactnwnt  provide 
tor  the  improvement  of  such  waterway  for 
l^e  benefit  of  navigation.  But  the  Icgisla- 
"      I   the  oora- 


out  the  forda,  public  and  privste,  across" 
such  water  courses.     The  right  of  taxation 

povTl^i.  and  can  only  be  exercised  for  the 
public  good.  This  Bovereifni  po»'er  cannot 
be  granted  for  private  bcnelita  or  tor  corpo- 
mtc  gain,  unless  such  gain  be  incident  to 
the  public  bencflt,  authorizing  the  racerciae 
of  the  taxing  power  of  government. 

It  is  manifest  from  the  provisions  ofthia 
act  that  it  was  pasanl  for  the  benefit  of  the 
counties  of  Burke,  McDowell,  and  Caldwell, 
and  not  for  the  public  good, — the  impiove- 
Tnent  of  the  navigation  of  the  streams 
therein  named, — as  their  improvemeut  for 
such  purpose  la  not  mentioned.  The  duty 
of  this  "board  is  to  remove  driftwood  [that 
may  gather  at  shoals  on  said  streams  when 
the  water  ia  low,  so  as  to  obstruct  fords 
used    for   public   and   private   crossings,   or 


provide  for  the  ascertainment  of  the  number 


liDoKedrral  cbmmoD  law,  and,  untlt  aacb  time. 
Ibt  Federal  courts  will  follow  ttie  Uw  of  the 
Mi(«  wlwreln  (he  bridge  In  qnestlon  1>  locate*!. 
Uiliwr  T.  N'ew  Jfrary  R.  Co.  6  Am.  Law  Off.  0, 
rtd.  Caa.  No.  0,020. 

In  Devoe  v.  PenrOM  Ferry  Bridie  Co.  B  Am.  L. 
Km.  TB.  Vra.  Caa.  No.  3,84.1.  he  bad  held.  In 
ISM.  that  wbere  a  hridse  anthorlaed  by  the  slate 
nnld  be  an  anreasonable  Interference  with 
UTlgatloa  to  and  from  a  United  Statrs  port 
tt  entry,  tbe  United  States  conrta  In  ehanrerr 
muld  rrstrain  snrh  erection.  IaiIdk  Cbat  deel 
iko  on  rrnnarlvanla  r.  Wbeellng  k  B.  Bridge 
Ce.  13  Huw.  .-SIS.  14  U  ed.  249.  In  18BT.  bow 
ntr,  In  Mllnor  v.  Mew  Jersey  R.  Co.  be  over- 
rnlrd  that  declilmi.  on  the  imand  that  tbe 
ticti  In  the  WheellnK  Bridfce  Cane  did  not  call 
tors  declaloQ  on  the  point  he  bad  accepted  (ram 
■  nperBclal  reading,  and  tbat  by  conferring 
thr  prlTllcse  □(  n  port  ol  entry  npon  a  munld- 
I«ltly.  ConxTcM  does  not  come  In  conflict  with 
tl)e  pollre  power  of  a  itate  exercised  In  brldg- 
Ihe  ber  own  rivers  below  nich  port,  ilnce  Coo- 
Erm  nnnor  regnire  tbe  receipt  of  favors,  and 
tbe  Itate  may  malnuin  sncb  blghways  thereto 
i>  li  vlahea  provided  all  citliens  ot  Ihe  United 
Sutea  eajcy  the  same  prlvllenea.  And  tbat 
li'^idlnc  (ran  nfllrmed  by  a  divided  conrt  In  The 
Painlc  Bridges.  S  Wall.  TSS.  and  tub  nam. 
XUaor  V.  New  JerKy  B.  t  Tranqi.  Co.  IS  L.  ed. 
7W. 

Bat  It  la  now  wttled  tbat  waters  navigable 
Is  tbemselTes.  In  a  atale  and  connecting  with 
other  navigable  waters  so  ss  to  form  a  weter- 
wiy  to  niher  stnlea  or  foreign  natlona.  cannot 
t*  obstrpcted  or  Impeded  ao  as  to  Impair,  de- 
feit.  or  place  any  burden  upon  tbe  right  to 
ikeir  navl^llun  granted  by  Congreas.  Ilarman 
'.  CbicagD.  147  V.  B.  396,  8T  L.  ed.  21S,  18 
Sap.  Ct.  Rep.  306. 

Tlie  atite  has  no  right  to  seriously  obstni'-t 
ibe  nivlgallon  ot  atrcams  which  are  channels 
at  Intentste  trade.  Uepew  v.  Wabash  k  E. 
Cinil  Tmsteea.  S  Ind.  8. 

A  stale  law  authortilng  tbe  erection  of  a 
biidce  over  a  navigable  stream  only  comes  In 
conllvi  with  Federal  powers  when  It  conOlcts 
villi  a  congressional  regnlallon  of  InterstBle 


Bridge  Co.  113  U.  8.  206.  28  L.  ed.  I 


Ct.  1 


I.  423. 


renD 


Co. 


i  L.   R.  Co.   18  Int.  Rev.  Rec.  142, 
Km.  I'SR.  No.  10.053. 

The  Btntes  within  which  navlgnble  rivers  lie 
may  authorize  the  construcllan  of  bridges  over 
ihfm  imtll  ConEresB  Inti-rvenea  and  supersedM 
•h-'>  nn'hiirKy.  Cardwell  t.  American  River 
WLR.A. 


Until  Congress  acta  upon  the  aubject,  the 
power  of  tbe  state  over  bridges  scroas  Its  navi- 
gable streams  la  plenary.  Escanaba  A  L.  If. 
Tratisp.  Co.  v.  Chicago,  107  U.  8.  678,  27  L.  ed. 
142.  2  Bap.  Ct  Rep.  ISS. 

Tbe  rigbt  of  B  atate  under  Its  general  police 
power  to  authorize  the  erection  of  a  bridge  over 
tbe  navigable  waters  of  Ihe  state  wholly  wltbln 
Its  limits  and  accessible  from  other  states  la 
■nbordlnate  to  the  power  of  Congress,  for  thf> 
purpuae  o(  commerce,  to  control  such  naviga- 
ble waters,  so  (hat  a  structure  which  contra- 
venes the  law  of  Congreas  In  respect  to  such 
waters,  altbougb  suthurlied  by  (he  atate.  Is  a 
nuisance  which  may  be  prevented  or  sbnted. 
ttut  In  the  absence  o(  coDgreHKlonat  leglslsrlon 
tbe  puwer  of  tbe  state  In  Ihia  regard  Is  unre- 
stricted. Hatch  V.  Wallamet  Iron  Bridge  Cu. 
7  Bawy.  127,  B  Fed.  826. 

When  tbe  authority  of  a  state  over  a  river 
Is  undlmlnlsbed.  except  n*  to  the  authority  to 
Improve  Its  navigation  granted  to  a  navigation 
corporation,  the  legislature  may  authorise  the 
erecdon  of  a  bridge  over  It  wKb  the  eoustruc- 
tlon  of  a  draw,  which  It  has  decided  to  be  suf- 
ficient. PeEnsylvanlB  R.  Co.  v.  New  yorli  A  1^ 
R.  Co.  18  Int.  Rev.  Bee.  142,  Fed.  Cas.  No.  10,- 
OfiS. 

A  state  can  legally  authorise  the  conatructlou 
of  a  bridge  acroaa  a  tidal  river  not  In  tbe  line 
of  general  commerce,  until  Congress  leglalales 
upon  tbe  sublpct.  State  v.  Lelghton,  83  Uc. 
418,   22   All.  380. 

In  Dover  v.  I'ortsmoutb  Bridge,  17  S.  II. 
=00.  It  Is  Intimated  by  Parker,  Ch.  J.,  that 
while  Congrcsa  may  make  such  regulalloDS  as 
It  may  deem  eipedleni  In  regula'.Ing  commerce. 
and  can  to  some  extent  control  tbe  exercise  ot 
ancb  powers  by  ststea  yet  It  cannot  control  all 
actions  ot  states  In  rehitlon  to  their  navlgnble 
water,  or  Interfere  witb  the  Intemnl  con- 
cerns and  police  ot  tbe  states  In  that  regard. 

It  la  fiiriber  said  that  Congress,  In  lla  regu. 
latlon  of  commerce  and  control  of  navlgalloo. 
must  leglHlste  with  reference  to  the  eilsdng 
BiHte  o(  things,  and  cnnnot  by  any  direct  legla. 
Inllon  declare  brldgea  wbsrfs,  etc.,  erected  by 
»tnte  authority,  la  tbe  absence  of  conflicting 
legislation  by  Congreas.  fo  he  nuisances,  or  pro- 
hibit their  further  continuance,  nlthnufib.  prior 
to  tbe  erection.  It  might  have  exerrlsed  Its  pow- 
ers by  requiring  the  bridg"  to  be  •cscled  In  a 
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ni  logs  floated,  and  to  fix  the  charge  there- 
on; and,  "after  paying  for  keeping  the 
Bhoole  afi  aforesaid,  and  for  ascertainiiiK 
the  number  of  logs  floated,  any  residua  of 
the  fund  arlBinj;  from  said  tolls  ehall  be 
divided  among  said  counties. "  Thig  board 
ie  to  report  to  the  commissioners  of  each  ol 
the  counties  the  respective  part  of  dividetids 
that  belongs  to  it,  and  the  commissioners 
shall  "assess  the  same,"  and  enter  up  judg- 
ment for   said  amount  against  the  parties 
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"as  for  other  tKX  asBessmenta."  This  act 
was  passed  in  the  spring  of  1S97,  and  under 
its  operation  the  plaintifT  was  taxed 
$275.60  in  the  spring  of  1898,  and  hie  prop- 
erty advertised  for  sale.  But  few  private 
busioens  enterprises  in  this  state  can  stand 
such  an  assessment  as  tbie.  Jn  our  opin- 
ion, it  is  in  contravention  of  the  provision 
of  article  8,  f  4,  of  the  Constitution,  there 
being  nothing  in  the  act  limiting  the  power 
or  ^tent  of  taxation.     But,  outside  of  this 


of  the  Constitution,  we  do  not  be- 
lieve it  can  be  sustained.  It  provides  for 
the  levy  of  "taxes  or  assessmenta"  on  pri- 
vate property  for  priva.te  beneBt,  and  not 
for  Uie  public  good.  It  is  in  cunSict  with 
tlie  whole  tenor  and  spirit  of  the  Constitu- 
tion and  of  our  institutions.  It  is  an  unau- 
thorised exercise  of  sovereign  power  in  tlie 
hands  of  this  new  board  of  commissioners, 
and  we  think  the  judgment  of  lh«  court  ap- 
pealed from  should  be  affirmed. 

Falrolotk,  Ch.  J.,  concurs. 

DoiikIu,  J.,  concurring  in  judgment; 

This  case  presents  eitner  necessarily  or  by 
possible  implication  many  difBcult  and  per- 
plexing questions,  rendered  more  so  by  their 
far-rea£hing  and  perhaps  unforeseen  re- 
sults. What  is  and  is  not  a  floatable 
stream,  I  am.  at  present  utterly  unable  to 
define,  and  my  inability  is  not  lessened  by 
reading  the  authorities  from  other  states. 
The  doctrine  may  be  said  to  be  of  eommon- 


liartlciilsr  Dianncr.  or  even  to  have  prevented 
Ita  erection  altogether.     IMd. 

Tb«  power  baviot  been  delegnted  to  Consress. 
a  state  hss  no  power  to  autharlie  tbe  obatruc- 
tlon  of  a  Tuvlsatile  river,  or  (rf  a  canal  In  aid 
of  the  navigation  thereof,  so  as  to  Interfere 
With  Interstate  commerce.  Guthrie  T.  McCon- 
nel.  S  Ohio  Deo.  KeprlnC,  1G7. 

Tbe  rlgbt  to  construct  a  bridge  acnwa  a 
navigable  stream  as  the  Missouri  river  cannot 
be  obtained  br  any  grant  or  authorltT  of  a 
■tate,  tbe  rlgbt  to  grant  a  lIceBse  being  vested 
only  In  tbe  general  government  br  an  act  of 
Congress.  Cass  Cauot;  v.  Cblcago,  B.  h  Q.  R. 
Co.  26  Xeb.  3*8,  2  L.  R.  A.  188,  41  N.  W.  246. 

To  bridge  a  tldsl  river  wltbla  a  B[a:e  (be 
cDDciicrent  autborltr  of  tbe  state  sad  Ibe  United 
States  Is  necesaarj.  People  tm  rel.  Murpbr  v. 
Kelly.  T6  N.  Y.  4T5,  6  Abb.  N.  C.  S83. 

A  state  cnoDot  aatborlie  tbe  construction  of 
a  bridge  over  a  navigable  river  whlcb  Is  a  me- 
dium of  commerce  between  Che  states,  and  over 
whlcb  Congress  has  exercised  its  commercial 
power. — at  least  where,  bj  a  state  compact 
sanctioned  by  Congress,  tbe  navigation  Is  to  be 
forever  free,  and  Congress  has  licensed  vessels 
to  navigate  the  same.  Pennsylvania  v.  Wheel- 
ing A  B.  Bridge  Co.  IS  How.  SIS,  14  L.  ed.  240. 

A  state  cannot  prevent,  nor  seriously  ob- 
struct, tbe  navigation  of  an  interstate  navlga 
ble  stream,  but  may  Improve  tbe  navigation 
tbereof,  and  may  aotborlEe  tbe  erection  of 
dams,  locks,  bridges,  and  other  works,  provided 
the  same  do  not  subsUntlally  Injure  the  stream 
(or  purposes  at  DavlgatloD.  St.  Joaepb  County 
V.  PIdge.  D  Ind.  13. 

Tbe  right  of  an  Individual  state  to  build,  or 
aotborlie  tbe  bulldlog  of.  a  bridge  across  a 
navigable  water  o(  the  United  States,  although 

exercised  In  sucb  manner  as  not  materially  to 
Interfere  wllb  tree  navigation  ot  such  water, 
or  seriously  conflLcl  wltb  the  Couslltntloo  and 
laws  of  the  United  Slates  regulating  sncb  navi- 
gation. Tbompaou  V.  People  ex  rel.  Taylor.  23 
Wend.  EST. 

Tbe  IlIlnolB  river  la  a  navigable  stream  tree 
to  all  clCIsens  of  tbe  DDlCed  States,  and  the 
state  cannot  aatborlie  tbe  coDBtroctton  or  a 
bridge  wblcb  would  be  a  material  obatrucCloa 
to  Its  navigation.  Colombas  Ina  Co.  v.  Feorla 
Bridge  Amo.  G  McUan,  TO.  Fed.  Css.  No.  B.IMfl. 

But,  Id  the  abii«kce  of  any  restrictive  l^s- 
latloD  <H>  tbe  subject  by  Congresa.  tbe  state 
may  autborlie  tbe  erection  of  bridges  over  nav- 
SS  L.  R.  A. 


Igable  streams  by  ststutes  ao  guarded  aa  to 
protect  tbe  substantial  rights  of  navigation. 
Talbot  County  v.  Queen  Anne  County,  60  Ud. 
24fl. 

Id  the  absence  ot  congressional  leglBlallon 
on  the  Bobject,  a  state  may  authorise  tbe  erec- 
tion of  a  bridge  across  any  navigable  waters 
therein  as  It  miiy  see  proper,  sabjeet  to  the 
power  of  Congress  to  abate  or  regulate  the 
same  a«  an  obatmctlon  to  navlgatloD.  Ore- 
gon aty  Tranap.  Co.  v.  Columbia  Street  Bridge 
Co.  611  Fed.  S4S. 

The  power  of  a  state  to  authorise  the  erec- 
tion ot  a  bridge  across  a  navigable  stream 
wltblD  Its  limits  must  be  eierdaed  so  aa  not 
essentially  to  Impair  the  right  of  free  naviga- 
tion. Jolly  V.  Tern  Haute  Draw-Bridge  Co.  A 
McLean,  2B7.  Fed.  Caa  No.  7,441. 

A  Klato  tnay  authorise  the  erection  ot  a  bridge 
navigable    stream    without    Interfering 


The   authority   of   a    sUte    

bridge  across  a  navigable  river  diould  be  e 
erclsed  In  sucb  a  maimer  as  to  Interfere  aa  lit- 
tle as  possible  wltb  tbe  right  ot  free  navlga- 
tlon.  Columhas  Ins.  Co.  v.  Peoria  Bridge  Asao. 
6  McLean.  TO,   Fed.  Cas.  No.  3,046. 

A  requirement  la  a  charter  granted  by  a 
state,  that  a  bridge  suthortied  shall  have  a 
"convcoienC  draw,"  Implies  one  that  msy  be 
safely  used  without  vexations  delay  or  risk. 
But  If  the  bridge  and  draw  are  In  accordance 
wllb  the  charter,  and  yet  constitute  a  material 
ohstructlon  to  navigation,  tbe  act  authorising 
their  conBtruction  Is  a  nullity  for  want  ot  pow 
er  In  the  state  legislature  to  enact  It.  Jolly  v. 
Terre  Haute  Draw.Rrldge  Co.  6  McLean,  tZl. 
Fed.  Cos.  No.  7,441. 

The  Mississippi  river  and  all  navigable  wa- 
ters lending  Intn  It  are  common  highways,  and 
tbe  leglBlature  has  no  aulbarity  to  mate  laws 
far  obstructing  the  navigation  ot  those  streama. 
United  States  ex  rel.  JooBB  v.  Fanning,  Uorrla 
<Iowa)   348. 

An  Individual  acting  under  tbe  authority  ol 
Btate  leglslHtlan  cannot  abstract  the  navlgabli. 
Ity  of  tbe  Mlasl'SlppI  river,  which  Is  a  common 
blgbway.  The  limit  of  state  authorlly  la  to 
protect  Its  own  shores  and  harbors  without  In- 

*  ring  wltb  tbe  common  rights  of  Davigation. 
V.  St.  LoiilB,  a  McCrary,  344,  T  Fed.  438. 
Ither  the  state  of  LoulalaDa.  nor  the  dty 
of  New  Orleans,  con  aatborise  any  obstruction 
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hnr  origin,  and,  like  neflrly  all  HDch  doe- 
trinea,  IS  the  offspring  of  aecesaity.  It 
seam  to  come  to  us  from  some  of  the 
Xorthpm  states,  where  there  axe  large 
bodies  of  timber,  with  intersectins  streams, 
bet  few  local  railroada,  and  no  efficient  sys- 
'em  of  public  roads.  Tlie  prespnt  value  of 
such  lands  u  principally  in  their  timber, 
and  its  value  depends  upon  the  accessibility 
of  mnrket.  Under  such  circumstances,  the 
pnrtical  use  of  the  smaller  streams  is  con- 
nned  almoat  exclusively  to  floatage,  which, 
bdng  of  paramount  importance,  caOie  to  be 
regarded  as  of  paramount  right.  Having 
rich  an  ori^n,  the  doctrine  is  naturally  af- 
fected in  different  etAtes  by  their  different 
neccaiities  and  local  statutes.  Bow  small  a 
rtream  may  be  floatable,  I  am  not  prepared 
to  say;  and  I  am  glad  that  at  least  this 
much  difficulty  has  Men  salved  by  the  deci- 
non  of  this  court  holding  that  these  streams 
now  under  consideration  are  floatable 
■tieania.    I  suppose  this  is  now  the  law  of 


the  case;  but  it  does  not  settle  the  ease. 
The  term  "floatable  stream"  implies  an 
easement  in  someone  to  use  the  stream  for 
purposes  of  transportation.  Whether  this 
easement  belongs  to  the  general  public,  or 
is  appurtenant  to  the  riparian  lands,  it  is 
difficult  to  say.  It  it  exists  at  all,  it  must 
belong  to  the  riparian  owner,  as  a  natural 
eosement.  Whether  it  vests  in  him  solely, 
or  in  common  with  others,  it  is  needless 
now  to  discuss.  If  it  is  worth  anything  to 
anybody,  it  is  a  valuable  appurtenance  to 
his  land,  of  which  he  cannot  be  deprived 
without  adequate  compenBa.tion.  Whether 
this  compensation  must  be  in  monty,  or 
may   be   m   the   increased   < 


no  compensation  whatever  appears  to  have 
been  given  to  him,  and  no  substantial  im- 
provements have  been  made  which  would 
increase  the  facility  of  transportation.  I 
speak  of  the  riparian  owner  as  a  class,  each 


ibiC  will  Interfere  witb  the  oavlsatloa  of  tba 
Wnltxlppl  river:  and  a  munlcfpal  ordlnancv 
pennlrtlnB  a  railroad  compnn;  to  erect  whirres 
la  froDt  of  its  riparian  property  does  not  ea- 
Ulle  It  to  plare  piles  or  oCber  etmetures  ont- 
■Ide  ttw  line  oC  cltr  wharves,  and  It  will  not 
lie  protected  b;  Injanctlon  In  so  doins.  Texas 
t  P.  R.  Cu.  V.  New  Orleans.  10  Fed.  111. 

A  po^  caused  bj  the  overflow  of  the  Mlasls- 
•Ippl  river,  aiaklofi  a  ehamiel  to  the  Onlt  of 
Muleo,  tbrouKb  wblcb  a  tew  flshermea  bave 
ocesslonnM;  gone  vltb  ■mall  TesselB  carrrlnE 
oiaters  tor  plantlDg,  and  through  whicb  one  or 
two  cargoes  of  timber  Iiave  passed,  but  which 
has  not  been  used  for  an;  purpose  ot  [nterstate 
csnunerce,  and  the  ^If  end  of  wblch  has  be- 
ciHBe  closed,  does  not  constlCuCe  a  aavlgsble 
mter  ot  the  United  SCatea  In  sacb  sense  tbit 
I  dam  erected  therein  for  Ihe  purpose  and  wltb 
tbe  effect  lOf  reclaiming  overflowed  lands  and 
renderlnK  them  St  for  cultivation  will  constl- 
Inte  an  ohalmctlon  In  navigable  waters  within 
tbe  mtanlns  of  the  act  Of  Consress  prohibiting 
Ihem.  I:«>V7  V.  United  States.  17T  U.  8.  B21, 
«  L.  ed.  014.  20  Sup.  Ct.  Rep.  TOT.  Reversing 
M  C.  C.  A.  302,  S2  Fed.  344.  wbers  the  court 
held  that  an  outlet  of  the  Mississippi  river  near 
Iti  month  which  recalled  from  an  outbreak  of 
ihe  oatimU  chaoDel  over  slity  yeara  ago,  does 
not  entitle  tbe  sUte  or  local  authorltlss  to  close 
It  for  reclamstloQ  of  swamp  lands  without  tbe 
nuiient  of  the  United  States,  where  It  bat  long 
bwn  ■  highway  for  commerce  :  and  that  a  atate. 
In  tbe  exercise  of  its  police  power.  Is  without 
anlborlty  to  close,  wltboat  tbe  consent  of  the 
Dalted  States,  a  navigable  channel,  although 
wholly  wllbin  the  limits  of  the  state,  where 
the  only  purpose  Is  the  reclamation  ot  swamp 
lindo, 

Tbe  legislation  by  Congreaa  to  exclude  the 
•athorlty  of  tbe  state  must  he  specillc ;  ao  that 
men  general  legislation  making  a  stream  navl- 
IMhle,  followed  by  the  survey  and  Improrement 
of  tbe  stream,  will  not  Justify  tbe  eonrt  In  en- 
joining tbe  nsp  of  the  stream  nnder  state  stat- 
utes, by  a  togging  company  which  obstructs  tbe 
niTlgatlon  with  Its  booms  and  dams.  United 
State*  V.  Beef  Slough  Ufg.  Boom.  L.  D.  t 
Transp.  Co.  8  Bias.  421.  Fed.  Cai.  No.  14.BB9. 

In  Sllllman  v.  Hudaon  RIvw  Bridge  Co.  4 
Blatcbt.  ass.  Fed.  Cbs.  No.  lS,Se2,  Hall,  3.. 
MM  that  state  legislation  authorising  a  rail- 
road ciHnpany  to  constniet  over  a  navigable 
riTtr  a  drawhridge  which  may  Interfere  with  or 
■Teft  Ihe  Interstate  commerco  of  the  United 
69L.R.  A. 


niates  Is  not  prohibited  by  Ihe  constltntlonal 
power  of  Congress  to  regulate  commerce,  Id 
the  absence  ot  any  exercise  by  Congress  of  that 
power;  but  the  Jodges  were  eguslly  divided  In 

And  In  SllUman  v.  Hudson  River  Bridge  Co. 
1  BInck.  GS2,  IT  L.  ed.  81.  the  Supreme  Court 
of  the  United  States  was  equally  divided  In 
opinion  as  to  whether  or  not  tbe  Federal  court 
conid  reatraln  Che  bridging  of  the  Hudaon  rlvat 

The  states  are  not  wholly  precluded  from  act- 
ing If  CoDgreaa  hns  taken  no  action  In  tbe  mat- 
ter, and  the  navigation  rights  are  merely  im- 
paired, and  not  destroyed.  Tbe  Paasnic  Bridges. 
S  Wall.  782,  and  sufc  row.  Mllnor  v.  New  Jer- 
sey R.  t  Tramp.  Co.  10  L.  ed.  TOO. 
-  The  state  may  authorize  the  construction  ot 
a  bridge  over  a  navigable  river,  provided  It 
does  DuC  constitute  a  material  obstruction  to 
navlgstlon ;  and  mere  occasional  Inconven- 
iences do  not,  in  contemplstlon  of  law.  amount 
to  obstructions.  This  power,  when  exercised, 
cannot  be  (luestloned,  except  by  a  paramount 
law  of  Congress.  Uanllus  Highway  Comra.  v. 
ChsHee,  1  Mich.  N.  P.  I4T. 

So  long  BB  tbe  leglalatnre  comes  into  ood- 
fllet  with  no  constit  a  Clonal  enactment  ot  tbe 
general  government  In  respect  to  the  tide  wa- 
ters of  an  loterstale  river.  It  may  bridge  those 

Impair  and  diminish  Ihe  freedom  ot  navigation, 
without  destroying  the  right  altogether.  Flan- 
ngan  v.  I-talladelphla.  42  l>a.  21a. 

A  state  may  authorize  the  construction  of  a 
bridge  over  navigable  llde  waters,  and  If  auch 
bridge  be  not  an  "unreasonable  obstruclion"  of 
commerce  the  B'ederal  government  cannot  ob- 
ject thereto,  under  Che  present  acta  of  CongreM, 
Adams  v.  Ulmcr,  HI  Ue.  47,  S9  AC].  »4T. 

A  sCate  may  authorize  the  erection  of  • 
bridge  across  a  tidal  river  at  a  point  below 
where  Ihe  coasting  trade  Is  carried  on  under 
license  of  the  United  SCatea  government,  pro- 
vided a  draw  Is  made  for  the  passage  of  ves- 
sels free  of  expense.  People  v.  Rensselaer  Jb 
B.  R.  Co.  IB  Wend.  113,  30  Am.  Dec.  33. 

A  mnnlclpsl  ordinance  requiring  bridges  over 
a  navigable  river  to  be  kept  closed  between  tbe 
hours  of  6  and  7  a.  u..  and  B  ;ao  and  S  ;30  p.  x., 
nnd  during  the  remainder  ot  tbe  time  to  be 
opened  and  closed  In  alternate  Intervals  of 
ten  minute*  each,  for  the  accommodation  ol 
nsvlgptlon  and  land  tretflc,  does  not  violate  tbe 
Constitution  ot  the  United  States  or  any  nrt 
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of  whom  has  th«  easement,  where  it  exist*, 
aa  far  hs  the  floatability  of  the  atream  ex- 
tends. If  he  owns  the  eaaement,  then  the 
atat«  cannot  chiLrgc  him  for  the  simple  use 
of  it.  In  the  majoritf  of  cases  the  state 
has  granted  to  him  the  bed  of  the  stream, 
and  has  nothing  left  therein  to  grant  to 
■njtHia  else.  I  concede  the  right  of  the 
st&te  to  establish  a  highway  on  water  or 
liuid,  but  it  can  acauire  tlie  bed  ol  the  high- 
way in  private  lands  only  hy  sale  or  dedica- 
tion by  the  owner,  or  by  condemnation  ac- 
cordiiie  10  law,  with  adequa.te  compensa- 
tion. Whether  the  state  est^liahes  such  n 
highway  directly  or  through  the  agency  of 
the  counties,  or  even  by  a  private  corpora- 
tion, may  not  be  material,  aa  in  any  event  it 
would  be  ■  ddcgKted  exercise  of  the  right 
of  eminent  domain,  which  ia  ecclusively 
vested  in  the  atate  aa  an  inherent  prerogiv- 
tive  ol  sovereignty.     The  state  cannot  take 

i;  and  cannot  take 


private  property  aolely  for  the  private  use 
of  another,  under  any  circumstances.  Of 
course,  it  cannot  authorize  anyone  else  Ui 
do  what  it  cannot  do.  I  also  icdroit  that, 
where  the  state  has  made,  or  caused  to  be 
made,  valuable  improvements  of  a  local  na- 
ture, it  may  charge  a  reasonable  cora^^iaa- 
tion  for  the  use  of  the  increased  facilities 
and  beneflts  afforded  by  such  improvements. 
But  this  is  In  the  nature  of  a  toll,  and  not 
a  tax,  and  presupposea  some  corresponding 
benefit  to  him  who  pays  the  toll.  Wlieio 
there  ia  an  utter  failure  of  consideration, 
why  should  the  toll  be  paid!  But  it  Is 
said  to  be  in  the  nature  of  a  special  ta:i. 
levied  upon  the  property  to  be  benefited. 
But  on  what  property  is  it  levied!  Not  on 
the  1(^,  for  thc!)-  have  not  been  benefited, 
uoT  even  asaiated  in  their  journey.  More- 
over, a  tax  must  possess  somo  element  of 
uniformity ;  and,  if  levied  locally  for  a  spe- 
cial purpose,  its  diabursement  must  be  cod- 
Haed  to  its  creative  objecta.     While  I  do  not 


«f  Congress.  Baoanaba  A  L.  H.  Transp.  Co.  v. 
Chicago.  12  Fed.  TTT. 

In  a  salt  to  recover  damiiKes  for  tbe  ]o»  n! 
a  cargo  alleged  to  be  due  lo  the  defendant's  ob- 
struct J  on  of  [be  iirlnclpal  channel  of  a  nivLgs- 
ble  river  with  piers,  the  deFendant  must  show, 
not  only  that  in  placluf  the  pleri  he  compiled 
wllh  the  act  of  the  state  legMatare  auttiorliing 
the  coastructloD  of  the  bridge,  bat  that  ther 
did  not  cooatltate  an  obstruction  to  the  free 
DBvlgatloD  of  the  river.  ColmnbuB  loa.  Co.  v. 
Cunealns,  Q  McLean.  209,  Fed.  Cas.  No.  3,04 S. 

The  UIlnolB  legislature  has  no  power  to  de- 
clare that  a  bridge  coniCructed  with  a  draw  of 
a  certain  width  Is  not  a  material  obstruction 
to  tbe  nsTlgatloD  of  a  river.  Colnmbua  Ins. 
Co.  v.  Peoria  Bridge  Aaao.  S  UcLean,  TO,  Fed. 
Cas.  No.  3.04  S. 

A  railroad  company  maintaining  a  bridge 
■CTOBS  tbe  Wisconsin  river  below  the  city  of 
Portage  Is  liable  tor  actnal  damage*  to  rafta 
occasioned  by  the  absence  of  gnlde  booms  at 
each  end  of  the  channel  span,  althoagb  such 
■pan  has  not  been  designated  by  tbe  engineer 
of  the  United  States,  under  a  atatnte  requiring 
tb  malntcnnace  of  guide  booma  b;  everjone  op- 
erating a  dam  or  bridge  across  auch  river,  but 
providing  that  It  shall  not  apply  to  any  brldRe 
belQV  the  city  of  Portage  until  the  channel 
■pan  ahall  have  been  designated  by  the  engi- 
neer of  the  United  States  In  charge  of  tbe  im- 
provemrnt  of  the  river,  as  such  obstrnctloo  Is 
nnneceasary  sad  unlawful  and  t>eyo»d  tbe  pow- 
er of  the  legislature  to  antborlw,  and  tba  lat- 
ter provision  only  relieves  the  owner  of  such 
bridge  from  tlablllty  for  treble  damages  pro- 
vided by  another  section  of  tbe  act.  Sweeney 
T.  Chicago,  M.  *  St.  P.  B.  Co.  BO  Wis.  BO,  18 
H.  W,  756. 

A  ronsldersble  degree  of  aothori^  Is  ac- 
corded to  tbe  Btatea  with  respect  to  waters 
Which  are  wholly  within  tbeir  own  limits. 

Bayous,  arms,  and  alougbs  of  the  Ulsalsslppl 
liver  are  not  required  by  tbe  Interest  of  com 
merce  to  be  preserved  II  the  purposes  of  naviga- 
tion are  under  control  ol  the  state  governments. 
Those  do  not  partake  of  the  character  of  tbe 
waters  referred  to  In  the  ordinance  of  1S8T, 
art.  i,  which  aje  declared  to  be  common  high- 
ways and  under  authority  conferred  by  tbe 
state  and  s  state  may  nil  np.  or  authorise  a 
rallroBd  company  to  nil  np,  a  slough  connected 
with  tbe  Mississippi  river,  unless  It  possess 
th«  character  of  navigability  attached  to  the 
SO  L.  R.  A. 


river  Itself.  Ingraham  v.  Chicago,  D.  ft  H.  R. 
U.  Co.  34  Iowa.  249. 

Streama  navigable  only  for  CHtaln  kinds  of 
Interior  craft  or  (or  certain  distances  within  tbe 
state,  and  not  visited  by  vessels  of  commerce 
coming  from  and  Roing  to  the  navigable  wsten 
of  other  Btatee  by  contlnuoua  voyage,  are  Sob 
Ject  to  the  jurisdiction  of  the  state  la  which 
they  lie,  and  Iht  legislature  may  autborlae  tbelr 
obstruction  when  deemed  proper  for  tbe  publlr 
good.     Neaderboiiaer  v.  Stale.  2R  Ind.  237. 

Tbe  state  haa  exclusive  Jurisdiction  over 
stresms  within  her  borders  navigable  for  <!er- 
taln  kinds  of  craft  only,  certain  dtstancea  with- 
in the  stale,  and  not  visited  by  vessels  coming 
from  and  going  to.  by  contlnnous  voyages,  nov- 
IgablR  watera  of  other  atatea :  and  may  author 
lie  obstructions  o(  such  streams  for  the  public 
good.  Dqwiw  V.  Wabash  A  B.  Canal  Tnateet, 
a  Ind.  8. 

A  stream  may  be  navigable  In  fact,  but  yet 
not  be  twyond  the  power  of  the  atata  to  destroy 
Ita  navigation  as  against  the  authority  of  the 
genera]  government,  where  It  Is  not  a  atream 
valuable  for  general  navigation.  Fetera  v. 
New  Orleans,  M.  &  C.  B.  Co.  DO  Ala.  1128. 

Tbe  laying  out  of  a  highway  across  a  creek 
In  which  tbe  tide  ebba  and  Rowa  hot  which  Is 
not  navigable  for  any  useful  purpose  except  by 
■cows  or  other  flat-bottomed  veaa^Si  the  pas- 
sage of  which  would  not  be  obstmcttd  by  a 
bridge,  does  not  constitute  an  Interference  with 
Interstate  commerce.  Oroton  v.  Hurlburt.  22 
Conn.  178. 

The  authority  of  the  state  legislature  Is  com 
plete  over  streams  which  are  navigable  only 
within  the  limits  of  the  stata  Hamilton  t. 
VIckabutx,  8.  &  P.  B.  Co.  S4  La.  Abb.  870.  44 
Am.  Bep.  4S1. 

A  state  may  legislate  coocernlDK  navigable 
waters  within  Its  limits,  and  partially  obatmet 
tbem  by  bridges,  unless  Its  acti  conflict  with 
some  taw  of  Congress  connected  with  foreign 
commerce  or  that  between  the  ststea  United 
States  V.  New  Bedford  Bridge:,  1  Woodb.  k  U 
401,  4S3,  Fed.  Cas.  No.  10,867. 

A  state  legislature  may  autboriM  the  bnlld- 
Ing  of  a  bridge  or  other  structnre  tending  to 
obstruct  the  navigation  of  a  navigable  river 
which  la  entirely  within  Its  own  boundary  so 
long  aa  Congress  does  not  Interfere,  and  a  tem- 
porar.r  prereutlon  of  tbe  passage  of  boats 
through  an  anthotiied  drawbridge  daring  re- 
palra  thereon  la  not  actionable  by  a  corpora- 
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mesD  to  attack  ^e  general  conBtitutioasl- 
iUf  of  tlie  act,  I  think  it  ie  defective  in  Kp- 
pUcation,  and  aSords  no  conititutionAl  wkr- 
nuit  for  tlie  asseaament  under  oonsldera- 
tioa,  as  no  improvement  whatever  has  been 
nmt'e  upon  the  stream,  and  no  pretense  of 
«aDdeninatioa  of  vhatever  private  propertv 
■uty  have  vested  therein.  I  do  not  thituc 
the  Btate  can,  in  the  utter  absence  of  ajij- 
^eral  system  of  taxation,  tax  directly  or 
indirectly  the  easement  held  by  the  plain- 
tiff. For  the  reasons  stated  ahove,  I  think 
the  judgment  should  be  affirmed. 

Clark,  J.,  diBBentiog: 

In  England  tbe  test  o(  na.vigab1e  rivers 
is  the  ebb  and  flow  of  the  tide.  In  this 
country,  owing  to  essential  differences  in 
topography,  the  test  of  a  navigable  river 
{ocer  tvhich  clasa  of  streams  alone  Congress 
has  jurisdiction)  is  that  it  is  wide  enough 
and  deep  enough  to  be  navigably  by  seago- 
ing veMels,  and  below  falls  or  other  obstjiic- 


tions,  BO  as  t«  be  acceuibla  to  such  vessels. 
Mavigahle  streams  are  subject  to  regulation 
by  state  legislation,  provided  it  is  riot  repug- 
nant to  any  r^ulation  theieof  by  Congress 
(Boffff  V.  IVilMiiiylon,  C.  d  A.  R.  Co.  109 
K.  C.  2B1,  14  L.  R.  A.  5B0,  3  Inbeis.  Com. 
Rep.  803,  14  8.  E.  70;  JUorgiui's  L.  i  T.  R. 
&  ti.  a.  Co.  V.  LouUiaw  Bd.  of  Health,  IIB 
U.  S.  456,  30  L.  ed.  237,  6  Sup.  Ct.  Rep. 
1114;  Bviilh  V.  Alaboma,  124  U.  S.  465,  31 
L.  ed.  608,  I  Inters.  Com.  Rep.  8C4,  8  Sup. 
a.  Rep.  5fW ;  A'athvilU,  C.  A  i^l.  L.  B.  Co. 
V.  Alahama,  123  U.  8.  S6,  32  L.  ed.  352,  2 
Inters.  Com.  Rep.  238,  0  Sup.  CL  Rep.  28; 
Cooley,  Const.  Lim.  595;  -IS  Am.  k  Eng. 
Enc.  Law,  p.  264),  and  this  to  the  extent 
eien  of  impoBing  a  reasonable  loll  an  ccm- 
pensation  tor  improving  the  navifpttion  of 
such  streajns,  if  not  in  conflict  with  soma 
statute  passed  by  Congress  in  pursuance  of 
its  puramonnt  right  {Thame»  Bank  v.  f/oc- 
eJI,  18  Conn.  600,  46  Am.  Dec  332;  Benja- 
mtn    V.    Matiittee    River    Improv.    Oo.    42 


lion  whlcli  boa  leased  locks  on  the  river  from 
lb*  Slate.  Creen  *  B.  River  Nav.  Co.  v.  Cheaa- 
pealie,  O.  A  S,  W.  R.  Co.  88  Kj.  1,  2  L.  B.  A. 
HO.  2  iDten.  Com.  Rep.  SIS,  10  8.  W.  6. 

The  board  ol  state  engloeers  In  Loolslona 
baa  Ibe  power  to  close  bj  a  dam  rormlnB  part 
of  the  public  levee  STstem  of  the  aire  a  barou 
wholly  within  the  atatei'tbe  npper  portion  ol 
whlcli  la  not  navigable.  E^gan  v.  Hirt,  4S  La. 
Ado.  13S8,  14  So.  244. 

But  the  IrclBlatuR  cannot  aotborlse  the  to- 
rsi oListmctlan  of  the  nsvlgacion  oE  a  tldrl  rlv- 
«r.     Re  Water  Comrs.  3  Kdw.  Ch.  290. 

A  state  la  wlthont  power  to  obstruct  an;  of 
Its  navlKable  waten  wblcb  extend  to.  or  are 
uonnected  with,  the  aea,  or  with  vatera  Oowlng 
Into  the  aea.  Palmer  v.  Curaboga  CouDtr,  S 
McLean.  220,  Fed.  Cas.  No.  lO.aSS. 

States  mar  antborlse  tb«  stectloo  of  toll 
brl^ea  over  the  navl|[Bbl«  waten  witbin  tbelr 
nspeeilve  limits.  Dover  v.  Parlamouth  Bridge, 
IT  S.  H.  200. 

The  grant  b;  two  atatea  oC  cbartera  of  In- 
rorporation  lo  the  same  IndlT.Juala  for  tbe 
erectlOD  ot  a  toll  bridge  acrou  a  navlgab'>  rlv- 
rr  Bowing  between  them,  where  ther  do  not 
niter  Into  an;  agreementa  wltb  each  other  i« 
■pectluK  It,  Is  Df  Ither  a  vlolallon  of  tbe  eoDicl- 
tDtloDBl  prohibition  against  coupacta  between 
states  nor  an  eierclae  of  the  power  of  regn- 
laflng  eomnwrre.  nor  nn  obalmctlon  to  Its  ei- 
enlse  by  Congress.     Ibid. 

Nrither  under  the  power  granted  b;  the 
stales  to  CoQ^res*  to  regntste  commerce  be- 
tween Ibe  atate*  and  with  farelgii  nations,  nor 
■Bdcr  uaj  other  provision  of  tbe  ConstitotloD 
nr  ot  any  act  oC  Congress,  baa  the  power  of  the 
•tate  to  prorlde  means  of  crossing  tbe  navlga- 
hle  rivers  eiclualvelT  withlj  tbelr  lerrltorr  by 
bridges  or  otherwiae.  so  an  to  render  snch  rlv- 
«ri  luvfnl  for  tbelr  domestic  puriKwes  pro- 
vided tbe  same  do  not  materially  obstruct  the 
free  nnvlj^stton  thereof,  been  surrendered,  or 
(teslgnHl  to  be  surrendered.  Chicago  v.  Me- 
dian, fil   III.  2«e,  2  Am.  Hep.  SSS. 

A  state  ba£  authority,  In  the  absence  of  con- 
gretalonal  legislation  forbidding  It,  to  constr»ri 
■nrka  snd  dams  upon  navignble  rivera  within 
Its  limits  In  mcb  mode  and  to  such  extent  as 
<ieems  bt«t.  Huse  v.  Qkiver,  II  Blss.  SSO,  IS 
red.  202. 

In  the  abaenfe  of  congremlonal  leglalnllon. 
atste  may.   In  good  filth  and  for  a  conatll 
tkinal  purpose,  authorise  tbe  obstruction  ot  one 
tt  Its  own  tidal  and  navigable  streams.     Do- 
■SS  T,.  R.  A. 


eoT. 


y  *  U.  I.  Teteg.  Co.  v.  De  Uagathlaa,  25  Ked. 

B  leglslntnre  may  autho'rlse  tb«  build- 
ing of  a  bridge  acroaa  a  navigable  river  ao  as 
to  obstrnct  navigation,  where  snch  river  Is 
wholly  within  her  own  territory,  and  Congress 
does  not  Interfere.  Green  A  B.  Blver  Nav.  Co. 
V.  Chesapeake,  O.  A  B.  W.  n.  Co.  SB  Ky.  1.  3 
L,   R,  A,  D40,  2   Inters.  Com.   Rep,  SIS,   10  8. 

w.  e. 

In  the  absencs  of  any  action  by  Congress,  a 
atate  may  aatnorlie  tbe  eouBtmctioD  ol  a 
boom  la  a  small  navigable  river  of  tbe  state 
where  Its  presence  would  do  more  good  than 
barm.  Found  v,  Turck,  SS  U.  8.  4Be.  24  L.  ed. 
625 ;  Heerman  v.  Beet  Slough  Utg.  Boom.  L.  D. 
A  I'ransp.  Co.  8  Biss.  3»1.  I''cd.  Cas.  No.  S.S20 ; 
United  Btatea  v.  Beet  Blough  Ufg.  Boom.  L.  D. 
A  Tranip.  Co.  S  Bias.  421.  Fed.  Cam.  Na  14,BS». 

Bfftot  of  italute. 

There  has  been  some  dlicnssEon  aa  to  tbs  ef- 
fect of  certain  acta  on  tbe  part  ot  the  general 
government. 

A  license  to  engage  In  the  coasting  trade 
upon  a  navigable  river  Is  a  license  to  navigate 
only  so  tar  as  the  stream  is  navlgsble.  and  doea 
not  affect  the  right  of  a  slate  to  dam  or  other- 
wise obstnirt  the  navigation  of  tbs  river. 
Hatch   T.   Wsllsmet  Iron   Bridge  Co,  T  8awy. 

127,  6  vti.  sse. 

A  coDgresslonat  act  making  apfsropriatlana 
for  tbe  Improvement  of  a  river  within  a  atate 
does  uut  deprive  the  atate  legislature  of  tbe 
right  CO  aathorixe  tbe  eonstmctioti  of  dams, 
booms,  pters,  or  bridges  upon  tbe  river.  The 
erection  of  sncb  strnctares  are  not  olTeasea 
against  the  United  Btatea  laws,  Is  the  absence 
of  a  direct  statute  iippllcable  to  the  river  In 
whkb  tbey  are  placed.  United  Statea  v.Belling- 
bam  Bay  Boom  Co.  20  C,  C.  A,  047,  48  U.  a. 
App,  448.  81  Fed.  658. 

The  provision  of  the  act  of  September  19, 
1800  126  Stat,  at  I..  426.  chap,  007,  V.  B. 
Comp.  Stat.  1901,  p.  S527),  forbidding  the 
ercfllon  of  strutturca  which  mny  obstruct  the 
navigable  waten  of  the  United  Slates  snd 
which  are  n*t  aDrmstlveiy  authorized  by  law, 
was  not  Intended  to  be  retroactive  In  ita  effect, 
and  did  not  affect  lawful  existing  structures. 
rtXd, 

A  provision  In  an  act  admitting  a  stale  Into 
the  Union  that  tbe  navigation  of  the  streams 
shall  Im  free  does  not  prevent  the  erection  of 


XOBTB  CABCAIBA   SDPBBMB  COUXT. 


Uich.  628,  4  N.  W.  483;  UcReynolda  t. 
SviaUhotMB,  9  Bush,  447;  Morrit  v.  iStato 
<x  rcl.  IhMet,  62  Tex.  728;  Prentice  A 
Eu^yiii  Commerce  Clause,  1 13,  and  cues 
cited).  Streams  not  technically'  navigable 
in  the  above  sense  are  exclusively  within 
Htate  jurisdiction,  and  are  those  nonnariga- 
hle,  and  those  cut  ofT  by  falls  in  the  river 
front  Bccese  by  seagoing  vessels  lCo:n.  v. 
Kiny,  ISO  Mass.  2E1,  5  L.  R.  A.  636,  22  tt.  E. 
H05;  llie  Montello,  11  Wall.  411,  tub  nom. 
Putted  States  v.  TA*  Montello,  20  L.  ed. 
191),  and  xtreams  strictly  DfumsTlgable  are 
divided  into  floKtable  and  nonnoatable. 
The  distinction  -between  floatable  and  non- 
lloatable  streams  is  drawn  in  Burke  Coun- 
ty V.  Catawba  Lumber  Co.  116  N.  C.  731, 
21  8.  E.  941,  in  which  it  is  held  tha,t  the 
Catawba  river  at  the  location  nov  in  qaea- 
tim  ia  a  floatable  ■treem,  and  the  act  of 
the  general  assembly  (Acts  1897,  chap.  388) 
recites  that  decision,  and  provides  for  the 
regulation   of   the   use  of   said   stream   for 


floata^.  ,     ,  

i^  of  t^at  statute  which  ia  oalled  in  qu^- 
tion  by  this  aetion. 

In  Htate  v.  Olen,  62  S.  C.  (7  Jones,  L.) 
321,  it  is  said  that,  wlien  a  stftam  (not 
navigable)  is  "oattirally  of  sulGcient  depth 
for  valuable  floatage,  the  public  have  an 
easement  therein  for  the  purposes  of  trans- 
portation and  commercial  intercourse,  and 
m  fact  th^  are  public  highways  by  water;" 
this  easement  being  explained  to  be  as  to 
the  use  of  the  stream  for  said  purposes,  the 
bed  of  the  stream,  and  with  it  the  right  <rf 
<ishitig  being  capable  of  grant  to  tha 
riparian  owners.  To  same  effect  is  Bveki 
'.  Cone,   25    Fla.    1,   6   So.    ISO.     FloBlal>le 


L.)  321,  the  state  can,  in  the  exercise  <rf  ita 
powen,  provide  regulations  for  the  unre- 
stricted exercise  thereof,  and  provide  for 
the  expense  of  doing  so  and  of  keeping  the 
channel   open,   either   by   funds   out  <u  the 


lirldses  over  tlwoi.  Willamette  Iron  Bridge 
Co.  V.  Hatch.  135  U.  8.  1.  31  L.  ed.  «SS,  8  Sap. 
Ct.  Rep.  811,  lleveisliiB  6  Sawy.  S43,  19  Fed. 
K4T,  T  Savj.  12T.  6  Fed.  32B. 

So,  It  was  held  that  the  provIsl<»i  In  the  act 
of  Consresi  ot  18B9,  sdmlttlng  Oregon  Into 
the  Union,  that  Its  navigable  waters  shall  bs 
commoa  blghwoja  aad  forever  free,  does  not, 
In  the  absWM  of  rongreMlonsl  legislatloa  on 
the  Hnb]«rt  of  impedlmeDts  sud  obstrucClans 
td  the  aavlBStlon  of  the  rtver,  deprive  the  stata 
of  the  right  to  antboriie  the  construction  of  a 
hrldge  over  tbe  WallBmet  rlrar,  and  Its  erec- 
tion cannot  be  eojolned  b;  the  drculC  court 
however  mnch  It  may  obstruct  navigation. 
Rpbeurer  v.  Columbia-Street  Bridge  Co.  11 
RawT.  OTIS,  3T  Fed.  ITS. 

A  atste  statute  providing  for  the  Improvement 
ot  tbe  navigation  of  a  river  constllDtlag  a 
tributarr  ot  the  HlulHlppI  by  the  dlvenlon  of 
Its  waters  bj  metDs  of  a  canal  Into  another 
river  does  not  violate  a  provision  In  the  act 
admitting  tbe  state  Into  the  Union,  that  the 
Mississippi  river  sod  tha  navigable  rivers  lead- 
ing lata  tbe  same  shall  be  common  hlghwa7s 
and  forever  free.  Ilomofhitto  Blver  v.  With- 
ers, 2»  Hiss.  21,  61  Am.  Dec  13d. 

Tbe  eloas  of  a  nonnnvlgable  stream  whollj 
within  the  state  by  a  dam  forming  part  of  the 
pnbllc  levee  arstem  under  an  act  of  the  legis- 
lature Is  not  forbidden  b;  the  act  ot  Congress 
admitting  Lontslana  Into  tbe  Union.  Kgan  v. 
Hart,  4B  La.  Ann.  1S5S,  14  Bo.  244. 

In  Cardwell  v.  American  River  Bridge  Co.  9 
8awy.  tie2.  19  Fed.  062,  8ow;er,  J.,  Intimated 
that  the  provision  In  the  act  admitting  Col.- 
fomla  Into  thr  Union  (9  Btat.  at  L.  4S2,  chap. 
(10),  tbar  all  nnvlKSble  waters  witbin  (he  state 
shall  be  common  highways  and  forever  free. 
constllntes  leglBlallve  setloa  by  Cougrees  with 
refereno!  to  tbe  nnvlgnble  waters  of  such  state, 
•a  that  its  control  has  siipersedcd  the  power 
of  the  slste  legislature  and  become  exclusive. 

But  the  Supreme  Conrt  o(  the  United  Stales 
held  tbst  the  clau«  Id  an  act  admitting  a 
state  into  the  Ublon.  that  navigable  watrrt 
within  lu  limits  Bball  be  free  to  the  cltliens  of 
the  United  States,  does  not  prevent  the  state 
tram  antborlclng  the  conatractlon  of  bridges 
over  them.  Cardwell  v.  Amprlcsn  Slver  Bridge 
Co.  113  0.  B.  SOB.  28  L.  ed.  9SB.  S  Sup.  Ct. 
Bep.  438. 

And  It  waa  sobsequeally  held  that  the  provi- 
sion In  the  set  admitting  the  slate  of  Cali- 
fornia Into  the  Union,  that  all  the  aavigoblo 
5I>  L.  R.  A. 


waters  within  the  state  shall  be  common  high- 
ways and  forever  tree  without  anj  tax  there- 
for does  not  refer  to  physical  obstructions  of 
navigable  waters,  but  to  political  r^ulittlons 
which  would  hsmper  tbe  freedom  of  commerce. 
Fscldc  Oas  Improv.  Co.  v.  Bllert,  64  Fed.  431. 
A  statute  nutborli^ng  tbe  construction  ot  a 
bridge  over  a  navigable  stream,  which  it  Is  al- 
leged Impedes  navigation.  Is  not  invalid  aa  a 
violation  ot  a  provisloD  of  the  act  of  Congress 
admitting  Cstlfomla  Into  the  Union,  that  all 
navigable  waters  within  the  state  shsll  be  cam- 
highways  and  forever  free  witboat  any 
,  impost,  or  duty  therefor,  as  tbe  object 
thereof  was  to  Insare  a  highway  ajualty  opm 
to  all.  withoat  preference  to  any.  and  nnoh- 
.  iructed  by  duties  or  tolls,  thus  preventing  the 
use  of  nsvlgable  streams  by  private  parties  to 
the  exclusion  of  the  public,  and  the  exaction  of 
any  toll  for  their  UBTlgatlon.  and  did  not  Im- 
pair or  restrict  the  power  of  the  itate  In  an- 
tfaorislng  the  ronstrnctloD  ot  bridges  over  them 
for  the  promotion  ot  pnbllc  convenience.  F«a- 
pie  ra  ret  State  Harbor  Comrs.  v.  Potrero  A  B. 
V.  R.  Co.  87  Cal.  186,  7  Fac.  445. 

Ordinance  tt  'W. 

Tbt  elTeet  of  the  ordlnabce  of  1T87  for  tha 
governmdnt  of  the  Northwest  territory  has  been 
the  subject  ot  considerable  discussion,  and  aome 
Judges  hsve  Intimated  that  It  was  repealed  or 
superseded  when  the  territories  were  admitted 
Into  tbe  Union,  and  it  has  been  so  stated  by  the 
Supreme  Court  of  the  United  States.  Huse  v. 
i;ioier.  lis  U.  S.  <V43.  30  I.,  ed.  187.  7  Sup.  CI. 
Kep.  3i:i.  ABlrmlng  Muse  v.  Glover.  11 
Hiss.  D50.  13  Fed.  2U2.  where  It  was 
held  that  tbe  declaration  In  tbe  ordi- 
nance of  ITST  for  the  government  of 
the  Northwest  Territory  tbst  tbe  navlRable 
streams  leading  Into  the  Mississippi  shall  be 
common  hlgbwnys  and  forever  tree  does  not 
restrict  the  states  formed  out  of  such  territory 
from  Improving  tbe  waterways  wltbln  their 
limits  or  constructing  locks  and  dams  therein. 

The  stale  and  lower  Kedernl  courts  bad.  how- 
ever, treated  the  ordinance  as  binding,  and  Its 
spirit  may  he  regarded  as  still  living. 

The  pcovlslon  In  tbe  ordlnnnce  ot  1787  de- 
claring the  navigable  waters  of  tbe  Northwest 
territory  to  be  eonimon  highwaya  and  torever 
free  Is  still  In  full  force,  and  la  a  perpetnal  In- 
hibition to  the  states  carved  therefrom  tram 
Butborlzing  any  Impediments  or  obstruetlona  to 
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pnblio  treaani7,  or  b;  tolla  upon  the  « 


Uirough  oommiasiooers  appointed  directly 
1^  the  atAte,  or  confer  the  control  and  tha 
power  to  Uj  UA\b  apoa  tjie  commiBsioiieTs 
of  the  counties  through  which  such  "public 


the  duty  of  keeping  open  the  use  ol  floalnblo 
streams  upon  private  companies,  giving  in 
cDDHlderation  thereof  the  right  to  exact  tolls 
(as  19  also  done  in  the  case  of  turopikea), 
and  itiich  acts  have  been  Huxtained  as  a 
kgitimata  exercise  of  legialative  power, 
and  th&t  these  do  not  infringe  "the  rif^t  of 
free  navigation"  (Otbome  v.  Knife  Falls 
Boom  Corp.  32  Minn.  412,  50  Am.  Rep.  690, 
21  N.  W.  704;  Benjamin  v.  Uanislee  River 
ImproB.  Co.  42  Mich.  628,  4  N.  W.  4S3 
[opinion  by  Cooley,  J.];  f/eUon  v.  Cheboy- 
gan Slacktcatar  Nov.  Co.  44  Mich.  7,  3S  Ant. 
Rep.  222,  5  N.  W.  WS ;  Morrit  v.  State  ea>  rel. 


GtuBett,  62  Tex.  728;  Orem  A B.  River  Sav. 
Co.  V.  Palmer,  S3  Ky.  046;  Dulath  Lumbar 
Co.  V.  iSf.  Louie  Boom  d  Improv.  Co.  6  Mc- 
Crary,  382,  17  Fed.  419;  Uuse  v.  Glover, 
119  U.  8.  543,  30  L.  ed.  487,  7  Sup.  Ct.  Rep. 
313;  Sanda  v.  Manittee  River  Improv.  Co. 
123  U.  S.  28S,  31  L.  ed.  14B,  8  Sup.  Ct.  Rep. 
113),  ttor  conflict  with  the  conBtitutional 
iuhilntioa  agaluat  taking  private  property 
without  compensation  (Gould,  Waters,  %  143, 
and  cases  cited).  A  fortiori,  the  state  caa 
confer  the  control  of  a  public  highway  and 
the  right  to  lay  tolls  upon  the  transporta- 
tion thereon  upon  one  of  its  own  agencies, 
— the  ctMnmissioners  of  the  counties  through 
which,  or  upon  whose  borders,  the  stream 
rung.  It  ii  difEcult  to  understsjid  why  it 
is  not  competent  for  the  legislature,  under 
its  general  police  power,  to  permit  the  or- 
ganisation of  a  governmental  ugency  to  im- 
firove  the  navigation  of  these  streams  for 
ogs  in  the  same  way,  and  to  devote  any 
toils  to  the  special  pnr- 


proflt  arising  from  toiU 


tbe  water  conrses.    3o]]j  v.  Terra  Haute  Draw- 
Briilse  Co.  6  McLean.  2:17,  Fed.  Cas.  Mo.  7,44]. 

Tlie  Inteot  of  alt  cansreaaloaal  lesIslatlDa 
■Iniv  the  ordlaince  of  ITtiT  has  been  to  mate 
the  Mlsalaalppl  and  tbe  naTigible  waters  lead- 
ing Into  It  common  hlBhwars  tree  from  etnen- 
tjal  ob<itructlona  to  nuTlgatlon.  and  a  state  la 
witbont  power  to  authorlss  sncb  an  obstnictloa 
contrary  to  Uie  l<«LBlatIon  of  CongreM.  Colam- 
bna  Inn.  Co.  t.  Curlenlaa,  6  UcLean,  209,  Fed. 
Caa.    No.    3,04  S. 

Tbe  free  navlt^tlon  of  navigable  waten  ae- 
cnrrd  b;  the  ordinance  of  17B7  do«a  not  neces- 
sarily mean  navigation  of  tbe  streams  In  tbeir 
natnral  condltloa,  anobstructed  and  animpeded. 
BeoJamlD  v.  Manistee  River  Improv.  Co.  42 
Mich.  <U8,  4  N.  W.  483. 

Tbe  [imvlBlon  In  tbe  ordinance  of  1787  that 
tbe  navigable  atreama  of  tbe  Narttawest  terrl- 
torr  abatl  be  cammoD  hlgliways  and  foraver 
free  does  not  prevent  tbeir  ImproTement  by  tbe 
■tale,  or  prevent  tbe  erection  of  bridges  ~~ 
duns  DDder  Ita  leglBlation.    Ibid, 

Tbe  ordinance  of  17S7  doea  not  affect 
power  of  the  state  Icfclslature  to  autborlie  tbe 
roiutrDctlon  of  a  bridge  over  a  navigable  river. 
It  almpl7  placed  the  navlf^ble  streama  on  a 
mnmon-taw  footing  aa  establlahed  br  pre- 
acripllve  uaer.  Uaoilua  Highway  Comra.  T. 
Cbaffee.  1  Mlcb.  N.  P.  14T. 

Over  tbe  navigable  waters  wltbln  the 
bonndarlea  ot  the  statca  formed  from  tbe  Nortb- 
we«t  terrltorr,  CongrcH.  In  the  assertion  of  Ita 
powo'  to  regulate  commerce  among  the  aeveral 
atatea,  ma;  exercise  control  to  tbe  extent  nec- 
fssarj  to  protect,  preserve,  and  Improve  tbeIr 
free  navl^ilon  :  bnt  white  this  power  remains 
doinuuit,  and  until  that  body  acta,  tbe  atatiM 
have  plenary  authority  over  bridges  acroas 
tbem,  and  there  la  notblag  In  the  ordinance  of 
1787  that  precludes  them  from  eierclsluB  that 
lutborltj.  CODimlsslaDers  v.  Board  of  Public 
Worka^  39  Ohio  St.  BZS. 

Tbe  ordlnnbce  for  tbe  government  of  tbe  ter- 
ritory northwest  of  the  Ohio  river,  providing 
that  the  navigable  waters  leading  Into  the 
UlailsslppI  river  and  St.  lAwrence  shall  be 
rommon  hlgbwaya  and  forever  free,  Is  do  re- 
striction on  the  power  of  a  state  within  that 
territory  to  grant  the  rlgbt  to  build  bridges 
acroM  sncb  streams  after  the  moat  approved 
plan  so  OS  not  materially  to  obstruct  naviga- 
tion, aince  such  ordinance  refers  to  total  ob- 
ttracllona.  sod  does  not  mean  that  lacb  rivers 
and  tbelr  navigation  iball  be  common  highwaya 
UL.S.  A. 


407. 

Tba  ordinance  ot  178T,  declaring  the  navlKt- 
ble  streams  of  the  Northweat  territory  pDb- 
11c  highwaja,  and  providing  that  they  should 
forever  remain  free  to  all  tbe  Inhabitants  ot 
tba  United  Slates  without  payment  of  taxes 
or  Impoata,  does  not  prohibit  the  construction 
of  brldgea  over  sach  streams  wbenever  de- 
manded by  public  Interest  or  convenience,  even 
though  their  construction  may  result  In  some 
IneoBvenlence  to  those  who  were  In  the  bablt 
of  using  ancb  atreama  for  navigation  In  a  par- 
ticular manner  before  such  impravemeata  wei* 
anthorlied,  thougb  not  preventing  their  frea  us» 
aa  hlghwaya.  TFIIllams  v.  Beardatejr,  2  Ind. 
D91. 

Tha  fact  that  by  tbe  ordinance  of  1787,  de- 
claring all  navigable  atreama  of  the  northweat- 
•m  territory  public  bighwaya.  a  atate  Is  pro- 
hibited from  authorising  the  baildlng  of  a  dam 
acroas  a  stream,  and  thus  csualng  a  total  ob- 
struction ot  the  navigation,  doea  not  prevent  It 
from  Buthorlilng  the  construction  of  bridges 
over  such  streama,  necessary  for  tbe  conven- 
ience of  those  using  tbe  highways  or  deslrlog 
to  croaa  the  atreama,  provided  such  structuras 

aa  public  highways.     IbU. 

The  ieglalature  of  Wisconsin  has  power  to 
antborlH  tbe  building  of  bridges  across  tbe- 
navigable  waters  of  tbe  Wisconsin  river,  not- 
withstanding tbe  ordinance  ot  1T87,  the  con- 
ntltutlonai  provisions,  and  the  common  law ; 
but  that  power  must  be  autwrdlnate  to  tbe 
rights  of  navigation,  and  brldgea  so  autborlieil 
to  be  constructed  and  maintained  must  not  ma- 
terially or  nnneceaaarlly  obatruct  navigation. 
Sweeney  v.  Chicago.  M.  &  St-  P.  R.  Co.  80  Wis. 
80,  18  N.  W.  758. 

The  legislature  of  Wisconsin  haa  no  power 
to  authorise  the  entire  obstmctlon  of  tbe  navi- 
gation of  the  Wlaconsin  river  where  Its  waters 
are  navigable  In  (act,  In  view  of  the  ordlnonce 
ot  17S7.  adopted  aa  part  of  the  state  Conatltii- 
tlon,  providing  tbnt  tbe  navigable  waters  lead- 
ing Into  tbe  MlKslulppI  shall  be  common  hlgb' 
ways  and  forever  free.     /bid. 

The  state  may  autborlie  booma  for  tbe  in- 
terception, storage,  and  handling  of  logs  In  a 
manner  to  matprlnlly  Interfere  with  the  navi- 
gation, by  Rteamboat  and  other  craft,  of  those 
rivera  which  Che  ordinance  nf  1T8T  and  the 
state   Constitution   provide   shall    be   commoit 


Xusrn  Cabou.xa  Supkbhe  Coun 


H&x, 


pose  of  improving  aQd  building  eiich  bridge 
aA  would  aot  interfere  with  the  passage  of 
lofls,  instead  of  putting  such  profits  into  the 
-ooQeTB  of  tha  county,  to  be  used  for  g^neml 
«0UDtj  purposes.  Tliis  is  not  a  tiuc  or  au 
u^esituient  (a*  in  Baleigh  v.  Peace,  110  N. 
C.  32,  17  L.  R.  A.  330,  H  S.  B.  521,  cited 
by  plaintiHs'  couoBei),  but  a  toli,  wliich  is 
provided  for  in  the  act  in  question.  It  is  a 
matter  of  universal  Icnowledgc  that  the  leg- 
islature has  resorted  to  the  plan  of  allowing 
persons  or  companies  to  charge  toll  for  the 
purpose  of  keeping  up  certain  public  roada 
in  the  mountain  counties  in  North  Ca.rolinn. 
The  charging  of  these  tolls  has  been  «t 
times  allowed,  and  B.t  other  timea  discon- 
tinued, by  the  l^islature.  It  was  always 
in  contemplation  of  the  state  and  those  in 
charge  of  such  ronds  that  a  prollt  would  be 
reHlizt^  Mnd  pocketed  by  those  who  should 
koep  the  highway's  in  good  condition.  There 
is  no  reason  why  the  state  should  not  em- 
bark in  the  same  business  itself,  or  author^  ' 


i£e  one  of  its  local  a^ncies  to  engage  in  it, 
and  to  apply  its  profits  for  the  public  good. 
Were  these  charges  technically  taxes,  in- 
steud  of  tolls,  it  has  been  held  that  even  a 
tax  levied  within  the  const itutiooal  limits 
for  one  county  purpose  may  be  devoted  Ur 
another  county  purpose.  Long  t.  Rich- 
mond Cotinty.  Tfl  N.  C.  280. 

The  legislature  has  the  power  to  convert 
an  ordinary  public  highway,  used  as  a  car- 
riage and  wagon  road,  into  a  turnpike  or 
toil  road.  The  courts  hold  in  such  casea 
tliat  the  change  is  not  in  the  ch&ract«r  of 
the  nervitudc,  but  in  the  mode  of  sustaining 
the  highway,  or  keeping  it  in  repair,  vim., 
in  substituting  tolls,  instead  of  tajws  or  in- 
voluntary latior.  Carter  v.  Clark,  89  Ind. 
238,  239;  Elliott,  Roads  &  Streets,  p.  55, 
nnd  auth(H-itiea  there  cited.  Especially  see 
Wulker  v.  Caytrood,  31  N.  Y.  51;  Wright  v. 
Carlo-,  27  N.  J.  I,.  TO;  DouglaM  v.  Boons- 
burough   Tump.   Road  Co.  22   Md.  219,  S5 


lilEhwsya  and  fcirever  (rcc,  as  sncb  provfslo 
refer  only  to  the  leYylng  of  a  tai  on  nsvigatli 
'     and    nnc   to   the   newasnry   ohatrucllon    thereot 
tor    li^KlnK    parjviBeB.     J.    8.    Keator    LumbeF 
<:o.  V.  fit.  Croli  Boom  Corp.  72  Wla.  62,  88  N. 
W.  529. 

A  itatnte  fiuthorlzlnfc  the  erection  ot  a  mill- 
dam  In  a  QsTlgable  river,  which  Is  an  obstmc- 
rlon  to  Its  navigation,  Is  In  violation  of  the 
ordlnanre  ot  1787  declaring  navlgBble  w 
leading  Into  the  Ulsslssippl  and  St.  Lawrence 
rivers  commoD  blghwiya  which  shall  be  lor- 
vver  free,  and  Is  unconatltutlonal  and  void. 
Cox  V.  State,  8  Blackt.  193. 

The  article  ot  the  ordinance  for  the  govern- 
ment of  the  Northwest  territory  In  relation  to 
(reeduni  of  Ita  navlnble  walera  la  not  annulled 
with  tlie  consent  of  both  parties  to  the  cotupact, 
■o  ax  to  permit  the  obstruction  of  a  navigable 
river  by  the  diversion  of  water  for  a  canaJ.  a1 
tbongh  CoDgresa  bad  donated  lands  in  aid  ol 
Its  cunatnicliuD  on  condition  that  its  naviga- 
tion alinll  be  free  to  tbe  United  States  for  the 
transportation  ot  troops  and  munitions  ol  war. 
Spoooer  v.  MvConnell,  1  UcLcan,  3ST,  Fed.  Css. 
No.  13,245. 

QneKllons  almllar  to  those  dlscusaed  above 
liave  arlaen  with  respect  to  the  Canadian  gov- 

In  Qaedd;  River  Driving  Boom  Co.  v.  Davld- 
MD.  10  Can.  a.  C.  222,  it  was  held  that  the 
New  Briintwirk  legislature  could  not  antborlse 
ibe  oliatroctlon  of  a  tldai  navigable  river  by  the 
•erection  o(  booraa  therein,  the  power  over  navi- 
gation being  in  the  dominion  parliament. 

OnHlUctltin  riffhtt  ot  stafei. 

Few  cases  have  arisen  with  respect  to  con- 
flicting rights  and  Interests  o(  the  state*. 

A  sute  may  maJataIn  n  bill  In  equity  for 
Injunction  agiilnst  tbe  maiatenance  of  a  bridge 
under  aathortty  of  another  stnte  arroaa  a  navl- 
gable  river,  the  effect  of  which  in  to  divert  com- 
merce from  lis  lines  of  transportation  so  sa  to 
nlfect  Ita  reTcnaea  and  diminish  the  trade  of 
Ibe  state.  Pennsylvsnla  v.  Wheeling  k  n. 
Bridge  Co.  13  How.  518.  14  L,  ed.  24B. 

And  an  action  may  be  mslntalned  by  tbe 
■lUte  bf  Illinois  against  tbe  city  of  St.  Lonls 
where  nhe  voluntarily  appeura  and  flies  a  de- 
murrer to  tbe  merits  of  the  bill  onjolning  such 
fit;  from  <^BtructlnK  a  channel  ot  the  Missis 
Mppi  river  by  dyking  the  Illinois  abore,  tbls 
.111  L.  K.  A. 


A  ataCe  may.  In  tbe  absence  of  congressional 
legislation,  aiithorlie  the  mnatrnctlon  of  a 
bridge  wltbln  Its  territory  over  a  navigable  riv- 
er In  such  manner  as  not  to  obstruct  naviga- 
tion, although  ttie  river  continues  Its  coarse 
Into  another  state.  Bbea  v.  Newport  News  * 
M.  Valley  B.  Co.  SO  Fed.  IS. 

A  bridge,  although  coaatnicted  nnder  ICglB- 
latlve  siilborlty  from  two  states  acrosa  a  navi- 
gable river  flowing  between  them,  for  tbe  pur- 
pose ot  accommodating  trafBc,  the  maintenance 
u(  which  tends  to  destroy  commerce,  obitrnct 
the  collection  of  the  revenue,  or  prevent  tbe 
navy  from  resorting  to  navigable  waters  or  to 
naval  yards  or  depots  necessary  tor  thtir  use, 
la  an  abatable  nuisance.  Dover  v.  Portsmouth 
Itrldge,  IT  N.  H.  200. 

In  order  to  render  a  toll  bridge  erected  nnder 
legislative  authority  ot  two  states  scniss  a  nav- 
igable river  flowing  between  tbem  a  nuisance 
because  of  prior  Federal  legislation  Inconalst. 
ent  with  its  law/Dl  erection  or  mBlnt«iance, 
ihete  muat  be  some  direct  legislation  by  C<ki- 
gr«SB  making  tbe  continuance  In  Ita  preacnt 
shape  unlawful :  and  neither  tbe  formation  of 
certain  treat  lea  with  foreign  powers  not  af- 
fected by  the  presence  of  tbe  bridge,  nor  tha 
catebllshment  of  a  port  of  delivery  above  It, 
wilt  have  that  effect,  alltraugh  tbe  pasasge  of 
resaeia  to  it  la  nnavoidably  Impeded  by  aome 
delay  and  Inconvenience  la  passing  ttte  bridge. 
IbU. 

Tbe  provisions  In  the  enabling  acts  (or  Wis- 
consin and  Minnesota,  and  the  corresponding 
provhlun  In  their  state  Constitutions,  giving 
ihose  Btstea  '■roncnrrent  Jurisdiction"  over  ■ 
river  forming  their  commou  boandstles,  include 
'he  exercise  of  such  legislative  powers  by  each 
ntate  aa  are  consistent  with  tbe  exercise  of  aim- 
liar  powera  over  Che  same  portlona  of  the  river 
l<r  the  other  state;  and  neither  ot  tboee  states 
could,  as  agninat  tbe  other,  rightfaily  aamme, 
nr  authorise  the  assumption  of.  permanent  and 
exclusive  occupancy.  poaneBSlon.  and  control  of 
the  entire  navlgntile  portion  of  the  river:  but 
i-llher  state  may.  In  the  aid  of  navlgntlon,  as- 
sume or  nulhoriie  ressonahle  occupancy,  pos- 
KCHBion.  and  control  ot  portions  of  aneh  nsvlgv 
ile  nalci-H  as  may  be  ressonsbly  consistent 
i<.'llb  sliullnr  occupancy.  ponBCSSlon.  and  control 
which  mny  l>e  oesumnl  or  authorised  by  such 
other  atste.  J.  S.  Kcator  Lumber  Co.  v.  Si, 
Croii  Boom  Corp.  72  Wia  «2,  38  N.  W.  SSft. 


Am.  Dec  «47 ;   State  v.  Blake,  36  N.  J.  L. 
442. 

Uoa  the  legiBlature  the  power  to  assume 
the  sane  control  over  navigable  and  non- 
navigable  atreama  hs  over  the  dirt  rotula, 
'  ■    such    by   authority   of    law!     "It   is 


legislELtive  power)  extends  to  the  providing 
for  every  object  which  may  be  reasonably 
fonsidered  necessary  for  the  public  safety, 
health,  good  order,  or  prosperity,  and  which 
is  not  forbidden  by  some  restriction  in  the 
state  or  Federal  Constitution,  or  by  some 
recogniEed  principle  of  right  or  justice 
found  in  the  common  lav.  It  is  unneces- 
sary to  consider  ai,  present  the  limita  of 
thia  extenaive  power,  since  it  eleajrly  in- 
cludes the  right  tp  provide  for  and  compel 
the  clearing  out,  not  only  of  such  water 
oouraes  aa  ore  naturally  navigable,  but  of 
■11  Buch  water  courses  and  drains  as  are  not 
Had   never   were  navigable,   but  which   arc 


uecesBarv  for  carrying  off  the  surplus  drain 
water,  thereby  promoting  the  public  health, 
and  enabling  a  conaiderable  portion  of  ter- 
ritory, otherwise  uninhabi  table,  to  be 
brought  into  cultivation,  ^orfteet  v.Crom- 
xcell,  70  N.  C.  034,  18  Am.  Rep.  787." 
Broitn  V.  Keener,  74  N.  C.  714,  716,  717; 
Code,  J{  3707,  3710,  3711;  State  v.  Jfoore, 
104  N.  C.  720-722,  10  8.  E.  143;  Sandt  v. 
Maniatee  River  Improv.  Co.  123  U.  S.  294, 
295,  31  L.  ed.  161,  B  Sup.  Ct.  Rep.  113.  Tlie 
beards  of  commissioners  of  two  or  mota 
counties  can  be  united  in  such  work  by  leg- 
islittive  authority.  Herring  v.  Dixon,  122 
N.  C.  420,  29  S.  e.  3es.  If  a  charter  were 
granted  to  a  private  company  to  clean  out 
the  channel,  and  in  consideration  of  keep- 
ing it  open  and  of  building  all  necessary 
bridges  over  the  stream,  the  cranpany  were 
authorized  to  levy  toll  on  tne  logs  and  other 
traHic,  could  there  he  any  doubt  of  the  le^l- 
ity  of  such  charter?  It  not,  then  certainly 
the  state  can  exerciBe  the  powers  it  could 


b.  At  oiM'iut  nlijccta  0EnEralltr. 

STA-nC    v.    BDIfAPEI    DAU    C0VP4HT,    Id    M    tS.T 

u  [t  d«BlB  witb  the  question  ot  ImpBlrlng  pnb- 
tlr  rigbCB  at  narlgatlou.  represoats  the  prcKnt 
■iplDlou  on  H  suClect  on  which  there  has  be«n 
more  or  less  difference.  Vsttel  siya  (book  1. 
rhap.  22)  thst  the  right  of  aHTlBatlon  In  a 
river  cannot  be  luterfered  wllh. 

In  King  V.  Clark,  12  Mo<l.  SIS.  It  was  nld 
b;  Rolt.  Ch.  J.,  that  to  hinder  the  course  of  a 
navlcable  river  Is  SEslast  Us^i  Charti,  chap. 
23. 

When  the  sreat  hsrdshlpa  which  msf  lesnlt 
from  snch  iDterference  are  alone  taken  Into 
mosliteratloii,  wlthont  also  looking  at  the  rea- 
sons which  call  Tor  Interference,  there  Is  mnch 
weight  In  Vattel's  conclusion.  As  said  by  the 
New  York  court :  The  sea  and  navigable  riv- 
en are  natural  hiKhwafs.  and  an;  atMtruetloD 
lo  the  comman  right  or  ezclualve  ipproprlBtlon 
of  Uwlr  uM  Is  Injurtons  to  commerce,  and.  If 
permitted  at  the  will  of  the  sovereign,  wonid  be 
verj  llkeir  to  end  In  materiallx  crippling,  If 
~       royluK,  It.     People  v.  Sew  York  ft  8.  ' 


J  Co.  t 


N.  ■: 
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■galnat  the  acta  of  an  Brbltrarr  sover- 
elgn,  the  people  have  been  verr  read;  to  de- 
fend theDiHelveB.  and  from  the  time  of  Magna 
Cbarta  tbey  Dave  Insisted  that  the  King  had 
no  power  to  destroy  public  rights  ot  naviga- 
tion. Although  It  waa  aald  In  Chester  Mill 
Caw,  10  Coke.  I!ITb,  that  the  section  ol  Magna 
Chirta  with  reference  to  the  throwing  down 
ot  all  weirs  refers  only  to  open  welra  for  the 
tlkinc  of  flah;  yet  It  was  held  In  Wllllima  v. 
Wilcox,  B  Ad.  ft  EI.  S14,  3  Ner.  ft  P.  SD«.  1 
W.  W.  ft  H.  477,  that  there  was  no  greater 
power  In  the  Crown  to  interfere  with  the  navi- 
gation of  a  river  before  Magna  Charla  than 
afterwards:  that  the  Crown  never  had  the  right 
to  antborlie  the  conatructlon  of  a  weir  appur- 
tenant to  a  Bahery  so  aa  to  permit  It  to  ott- 
-stmct  or  Interfere  with  the  navigation  of  the 

By  Uognn  Charta,  9  Tien.  III.,  all  weirs 
were  to  be  destroyed,  except  such  aa  were  placed 
on  the  eosac.  Heevea,  Ulatory  Engllah  Law, 
2»7. 

1  Hen.  IT.  ebap.  12,  contained  a  provision  re- 
•lUlriuK  llie  reducilun  ut  obsti'uctlana  which  bad 
been  tet  before  the  time  of  Kdw.  I.,  but  wh 
bad  be«i  added  to  so  as  to  make  them  lal 
face  with  navigation. 
fiS  L.  R.  A. 


These  slatutea  were  conflnoed  by  i  Hen.  IV, 
chaps.  11  and  Vi;   Edw.  IV.  chap.  T. 

.ill  mills,  weirs,  dame,  and  (takes  are  not 
to  be  put  down  under  the  atatnte  of  23  Hen. 
Tin.  But  such  as  are  useful  and  necessary 
ere  to  be  maintained,  kept,  and  repaired.  Cal' 
Ms,  Bewere,  266. 

8ut.  2S  Kdw.  III.  chap.  4,  provided  that  atl 
nilll^  weirs,  etc.,  which  had  been  set  up  sine* 
Edw.  I.,  whereby  ablps  and  boats  were  d  lal  urbed 
that  tbey  might  not  pass  the  rivers  as  they 
were  wont,  should  be  pulled  down. 

Stat.  45  edw.  III.  chap.  2,  provided  a  penalty 
for  the  eri'ctlon  of  obstructions. 

What  the  people  have  denied  to  the  King. 
tbey  have  to  some  extent,  however,  claimed  lor 
themaelvea.  Upon  purely  ethical  grouads.  It 
msy  be  ijueatloned  how  far  a  generation  of  peo- 
ple may  Injure  or  destroy  great  natnral  high- 
ways to  the  prejudice  of  races  yet  unborn,  but 
practically  people  are  not  Inclined  to  permit 
such  considerations  to  Interfere  with  a  courst 
of  action  which  they  deem  foe  their  present  ad- 
vantage; and  so.  with  regard  to  navigable  wa- 
ters, It  has  generally  been  held  that  the  peo- 
ple, through  their  representatives,  might  ob- 
slroct  or  destroy  a  navigation  If  present  sdvan- 
tage  seemed  to  require  It. 

It  has  been  held  that  a  right  of  navigation 
on  a  public  stream  la  held  sabject  to  the  com- 
mon weal,  and  of  the  time  and  manner  of  pro- 
moting that,  the  legislature  are  the  Jadgea. 
Klsnogan  v.  rhlladelphlB.  42  Pa.  216. 

So  It  has  been  held  that  although  the  Crown 
may  grant  the  aoll  nnder  navigable  waters  It 
csnnnt  grant  awsy  or  extinguish  the  public 
eaB,>ment  of  passage,  without  a  writ  of  ad  gmti 
downsn,  and  not  then  If  It  would  work  a  com- 
mon nuisance.  B^.  v.  Meyers,  S  D.  C.  C.  P. 
SOS. 

As  toDg  ago  aa  Fitsherbert'a  time  there  was 
provision  for  the  closing  of  navigable  channels 
by  moklng  compensation  for  the  Injury.  In 
VHz.  N.  U.  22S,  K,  It  1h  said.  If  there  be  an 
ancient  trench  coming  from  the  sea  by  which 
boats  or  vessels  used  to  pass  to  the  town.  If 
the  same  be  stopped  by  Che  outrageouanen  of 
the  sea.  and  s  man  will  sue  to  the  King  to 
make  s  new  trench  and  to  atop  the  ancient 
one.  he  ought  tlrst  to  sue  a  writ  of  oil  ^uod 
nanuiiim  to  Inquire  what  daiiuige  It  will  he  to 
the  King  Brothers. 

And  In  King  v.  Montat-'tie.  4  Barn,  ft  C.  B98, 
.  It  Is  said  that  public  rights  of  navigation  may 
be  put  an  end  to  by  act  of  Parliament,  or  t^ 


NoBTH  Cabouna  Scpbeme  Coubt. 


lC*ir. 


urant,  and  couM  confer  them  ujnmi  the  coun- 
ty commissi  onen  of  the  riparian  counties, 
aa  ngcnciea  of  the  itate. 

As  to  the  auggeationa  in  the  argument  of 
the  possible  purposes  in  pHssing  the  act  in 
<[UP3tion,  it  lias  always  been  held  that  the 
courts  will  not  inquire  into  tJie  motives  of 
l^islutors  of  any  kind  or  Krade,  whether 
it  be  the  Conrresa  of  the  United  SUtes,  the 
leglRlature  of  the  atate,  or  a  municip*! 
board,  except  in  so  far  as  thej  may  be  dis- 
closed by  the  langua^  of  the  act  itself,  and 
bvei"}'  intendment  of  law  is  in  favor  of  the 
good  faith  of  a  legislative  body.  Stale  v. 
lloore,  101  N.  C.  714.  10  5.  E.  143;  8oon 
lling  V.  CroAcley,  113  U.  S.  703,  104,  710,  28 
L.  ed.  1146,  1147,  6  gup.  Ct.  Rep.  730; 
Angle  v.  Chicago,  8t.  P.  M.  <£  O.  B.  Co.  151 
U.  S.  18,  38  L.  ed.  84,  14  Sup.  Ct.  Rep.  240. 


(4  Dev.  L.)  1,  2S  Am.  Dec.  677;  Button  v. 
I'UlUja,  116  N.  C.  602,  21  B.  E.  968;  Uo- 
Douald  V.  Horroto,  110  N.  C.  070,  28  3.  E. 
1J2;  State  V.  Uoore,  104  N.  C.  71B,  10  S.  B. 
143.  In  granting  the  restraining  order 
against  the  defendants'  proceeding  as  au- 
thorized by  the  t«rnu  of  oaid  act,  I  Uiink 

there  was  error. 

HontKoaiMT,  J.,  diasenta. 

A  petiti<m  for  rehearing  baving  been  filed, 
Doaslaa,  J.,  on  June  14,  1000,  liaoded 
down  the  following  reeponse: 

This  ia  a  petition  to  rehear  the  csae  as 
reported  in  124  N.  C.  74S,  33  S.  K  160. 
The  difficultiea  of  tJie  case  apparently  ariao 
from  the  fact  that  the  concurring  o(iiniaii, 
which,  under  the  ottierwiae  even  £vision  of 
opinion,  had  the  peculiaf  effect  of  contrtd- 
hng  the  judgment  of  the  court,  did  sot  fully 
concur  in  its  opinion.  The  case  a*  pre- 
sented to  us  did  not  involve  the  abatract 


writ  of  art  tuod  (famnum,  bo  that  a  bridge  cun- 
RlatEug  of  an  embankoKaC  arroas  a  amall  creek 
wblcb  maf  have  prevlouiilj  been  nirlgable  b; 
very  amali  boats  at  cerUIn  perloda  of  the  tide 
will  not  he  removed  aa  an  obatnictlon  Co  navl- 
gntlon,  but  It  will  b«  preaumed,  where  the  ob- 
Htruction  haa  eiLated  far  a  long  iwrlod  of  time, 
that  the  t-rght  of  navlKBtloa  had  been  prerloiia- 
ly  ciClngiiisbed  by  aome  lawful  mode. 

KoLroyd,  J..  aUtea  In  that  case  that  In 
Vooght  V.  VVlDch  he  had  declared  that  a  right 
of  this  dncrlptlon  conld  only  be  determined  by 
an  act  of  I'arllameot.  but  that  upon  looklns  Into 
tbe  anthnrltlea  he  waa  aat[afled  that  It  might  be 
done  by  a  writ  of  od  guod  damnum. 

And  it  Ih  settled  that  ParlUment  may  make 
grama  la  derogation  of  the  common  right. 
People  T.  New  York  k  6.  I.  Ferry  Co.  68  N. 
Y.  71. 

In  the  United  Statea  there  aeema  to  be  no 
doubt  that,  H  far  aa  a  mere  queatlon  of  ob- 
structing a  navigable  atrcam.  or  even  closing 
It  agaluat  the  public,  la  concerned,  the  proper 
authority  may  do  ao  If  It  Is  necessary  for  the 
atlalament  of  some  end  wlilcb  will  be  of  great- 
er public  good  than  will  the  contlDDunce  of  the 
navigation  right. 

As  said  by  the  Xaasachuaetts  conrt.  It  some- 
time* hitppeoB  that  the  fall  enjoyment  of  two 
public  rights  will,  to  some  extent.  Interfere 
with  each  other;  as  where  a  highway  or  rall- 
i-oad  crosaes  a  navigable  stream.  It  Is  tbeo 
for  the  [eglalaCure  lo  determine  which  shall 
yield,  and  to  what  extrait,  and  whether  wholly, 
or  In  part  only,  to  the  other.  Com.  v.  Esaei 
Co.  13  Oraj,  28». 

A  limitation  on  this  power  haa  been  sng- 
geated  by  Judge  Hawyer.  iMSed  upon  the  char- 
acter of  navigable  atrcama.  Be  says  that  the 
(Itle  of  tbe  slate  In  the  waters  of  Its  navlgible 
streams  Is  held  In  trust  to  protect,  preserve, 
■ud  Improve  for  the  purpose  of  navigation,  and 
not  (itherwlm.  So  that  the  leglalature  cannot 
nuthorlie  the  beds  of  aucb  atrearoa  to  be  tiued 
up  Wlib  mining  iltbrU  to  (he  destructloa  of  the 
right  o(  navigation.  Wo<«lruff  v.  North  Bloom- 
fleld  Gravel  MIn.  Co.  B  Sawy.  441.  IS  Fed.  TT8. 

Also  that  the  United  States  goverameat  has 
no  HUirh  power  over  the  navigable  water  of  a 
state  that  It  can  aothorlie  the  unlimited  dla- 
rhurge  therein  of  mining  dtbrU  to  the  destrnc- 
ilan  and  great  injury  of  their  . navigability. 
IMd. 

When,  however,  the  question  Is  merely  as  to 
the  power  to  determine  which  shall  yield  the 
!>•}  J..  It.  A. 


public  right  of  navigation  or  some  other  public 
right.  It  la  generally  held  that  the  determina- 
tion of  the  iHoper  leglalatlve  body   Is  conclu- 

A  wster  course  Is  a  condition  of  the  earth'a 
Gorface  brought  aboot  by  the  processes  of  na- 
ture. It  ia  this  tact,  the  natural  condition,  that 
gives  rise  to  tbe  rights  of  the  public  in  the  oat- 
ursl  water  courses.  The  law  undertakes  to  reg- 
ulatB  tbesB  rights,  and  tbe  government.  In  or- 
der to  discbarge  Its  full  duty  to  Che  public,  to 
designate  Ita  Instrumentalities,  attempts  to 
regulate  and  construct  highway*  and  bridges 
over  and  across  them.  Shelby  County  v.  Gas- 
tetter,  1  iDd.  App.  813,  BS  N.  S.  086,  84  N. 
E.  SHT. 

The  state  holds  Its  title  to  landa  under  the 
navignble  walera  ol  a  lake  In  trust  for  the  peo- 
ple of  the  atate  that  ttiey  may  enjoy  the  navi- 
gation of  the  waters,  carry  on  their  eommerc* 
over  them,  and  have  liberty  ot  fiajilng  therein 
freed  from  the  obatrGctlon  or  Interference  of 
private  parties.  The  Interest  of  the  people  In 
the  navigation  of  tbe  waters  and  In  commerce- 
over  them  may  be  Improved  In  many  Instances 
by  the  erection  ot  wharves  and  piers  therein 
for  which  purposes  the  state  may  grant  par- 
cels oC  the  submerged  land :  and.  »  long  as 
their  disposition  Is  made  for  such  purpose  no 
valid  objcctloo*  can  be  made  to  tbe  grants. 
Hut  It  cannot  make  a  grant  .which  will  abdi- 
cate Its  control  over  the  entire  harbor.  Such 
abdication  Is  not  consistent  with  the  exercise 
of  that  trust  which  requires  the  government  ol 
the  Itate  to  picserve  such  waters  for  the  use 
of  tlie  public.  The  tmst  devolving  upon  the 
atate  for  tlie  public,  and  which  can  only  be  dis- 
charged by  tbe  management  and  control  of 
property  In  which  tbe  public  haa  an  Interest, 
cannot  be  retlnqulsbed  by  a  trauafer  ot  the 
property.  The  control  ot  the  atate  for  the  pur- 
poses of  the  trust  can  never  be  lost,  except  as 
to  such  parcels  ss  are  used  In  promoting  the  In- 
tepcals  of  the  public  therein,  or  con  be  dis- 
posed of  without  atiy  substantial  Impairment 
of  the  public  interest  In  the  Innd  and  water  re- 
maining. Shlraa.  Gray,  and  Brown,  JJ.,  dissent. 
Illinois  C.  B.  Co.  V.  Illinois.  146  □.  S.  3S7,  3S 
L.  ed.  1018.  13  Sup.  Ct.  Sep.  110, 

Ho,  Cnictis  laid  by  u  railroad  upon  land  re- 
claimed from  the  water  along  the  shore  of  a 
lake  under  authority  ot  law  and  by  a  license 
from  a  munlrlpnl  cori>oration  which  does  not 
Interfere  wllh  useful  freedom  in  tbe  use  ot  tbe 
waters  of  Ihe  iBke  for  commerce,  foreign,  In- 
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right  of  the  ettite  to  improve  ita  floatablo 
and  DBTigable  atreamB,  and  to  chii^  such 
tolls  as  would  fairly  represent  their  in- 
creased vaJua  as  publio  highways  to  those 
who  had  recelTed  the  benelit  of  Huch  iin. 
provement,  but  eimply  the  right  of  the  state 
to  deprive  the  plaiotiff  of  the  use  of  his  lut- 
ursl  easement  without  some  corresponding 
benefit  in  the  nature  of  compensation.  Ihe 
dominatiDg  principle  apparent! v  control- 
ling tbe  jud^ent  of  the  court  is  thus  ex- 
pressed in  the  concurring  opinion  on  page 
759,  124  N.  C,  and  page  171,  33  S.  E.: 
"Tbe  temj  'fltataWe  stream'  implies  an 
esaanent  in  someone  to  use  the  atream  for 
purpoaes  of  transportation.  Whether  this 
««Bein*^  belongs  to  the  general  public  or 
is  appurtenant  to  the  riparian  lands  it  is 
difficult  to  aay.  I{  it  exists  at  all,  it  must 
belong  to  the  rinarian  owner  aa  a.  natural 
easement.  Whether  it  vesta  in  him  solely 
or  in  common  with  others,  it  is  needless 
DOW  to  diseusa.    If  it  is  worth  anything  to 


anybody,  it  la  a  valuable  appurteaanoe  to 
bia  land,  of  which  he  cannot  be  deprived 
without  adequate  compensatioa.  Whether 
this  compensation  must  be  in  money,  or  maf 
be  in  the  increased  conveniences  afforded 
him  by  valuable  improvements  upon  the 
stream,  need  not  now  be  considered,  as  no 
compensation  whatever  appeara  to  have 
been  given  bo  him.  sjid  no  aubstantial  im- 
provements have  been  made  which  would 
increase  the  lacllity  of  tranaportation.  I 
speak  of  the  riparian  ownera  as  a  class, 
each  of  whom  has  the  easement,  where  it  ex- 
ists,  as  far  aa  the  noBtahility  of  the  atream 
extends.  If  he  owns  the  easement,  then  tbe 
state  cannot  charge  him  with  the  simple  uae 
of  it.  ...  i  concede  the  right  of  tha 
state  to  eata.bliBh  n  highway  on  water  or 
land.  .  .  .  T  also  admit  that  where  the 
state  has  made,  or  caused  to  be  made,  valu- 
able improvements  of  a.  local  nature,  it  may 
charge  s  reatenable  compensation  for  thn 
use  of  the  increased  facilities  and  bencflts 


lerstnte,  or  domrMlc.  cannot  b«  regarded  as 
sucb  an  eDcroacfament  npoD  the  domain  of  the 
state  aa  to  require  tbe  Ititerpoeltlun  of  a  coart 
at  eqaltj  Cor  tbe[r  removal  or  for  an;  restraint 
In  tbeir  use.  Illlools  C.  B.  Co.  v.  Illlnola.  14S 
V.  8.  387,  84  L,  ed  1018.  IS  Sup.  a.  Rep.  110. 

And  »  state  holding  the  title  to  tbe  lands 
<OTerad  by  tbe  iratera  o(  a  navljable  lake  in 
ttnsl  for  Ibe  people  Cor  tbe  porpow  ol  navlfa- 
ilgD  and  eaberj  does  oat  repadiats  Chat  trust 
and  tranaeend  Its  poweri  by  the  enactment  of 
a  law  sathorlElng  a  board  of  park  commluloD- 
tn  to  extend  Its  bonlevard  over  and  apon  a 
part  of  such  lake,  and  to  aell  the  nibmeried 
lands  which  might  be  reclaimed  In  extending 
tbe  boulevard  Into  the  lake,  to  par  for  tbe  Im- 
provement, so  tons  as  aiieb  extension  does  not 
Interfere  wltb  navigation,  commerce,  and  tbe 
Tight  ot  Baberi,  People  ea  rcl.  Molonej  v. 
Kirk.  1«2  III.  13S.  45  N.  E.  880. 

While  tbe  slate  owns  the  channel  of  tbe  navl- 
gaUe  rlren  within  Its  bonndarles  and  the 
•hove*  of  Its  bars,  hartmrs,  and  Inlets  between 
Uigh  and  low  water  mark,  lla  ownership  Is  in 
tniat  for  the  public.  It  has  no  such  proprietor^ 
ship  In  them  aa  It  has  In  Its  propertr  and  pub- 
lic buildings.  It  cannot  aell  them  so  as  to  de- 
prive the  public  of  their  enjorment,  nor  can  It 
take  awsr  riparian  rights  except  For  public  use 
■ad  by  giving  Just  com  pen  aa  I  Ion.  Wilson  T. 
Welch,   12  Or.  SOS.  T  Pnc,  341. 

In  Bedlow  v.  New  York  Floating  Dry  Dock 
Co.  112  N.  y,  SeS.  2  L.  R.  A.  e29,  19  N.  E.  800. 
tbere  Is  a  dictum  to  the  effect  that  tbe  right 
o(  the  people  to  use  the  natural  public  higb. 
wars  at  the  state  Is  jiia  jxiblicuni  and  cnunot 
b«  taken  awar  or  aerloualr  Impaired  lir  anr 
legislation   whatever. 

But  In  the  subsequent  caw  of  People  v.  Bal- 
timore *  O.  R.  Co.  IIT  N.  Y.  ISO.  22  N.  K. 
I02S.  It  waa  said  that  the  power  to  loterfete 
with  the  fMi  psMlcuni  In  public  water  for  the 
public  utility  Is  reci^nlzed  In  Bedlow  v.  New 
York  Floating  Urr  Dock  Co.  112  N.  Y.  274,  2 
I..  R.  A.  «2B.  IS  N.  K.  800. 

Tbe  soTeretgn  baa  the  sbsolnte  control  of 
Ibe  right  of  navigation  in  and  out  of  tidal  bara, 
iind  mar  destroy  It  as  may  seem  beet  for  tbe 
whole  public,  without  making  or  provldlag  any 
ciHnpeDBatloa  to  such  IndlvIduBla  as  may  be  in- 
retiTenlenced  or  damaged  thereby  under  a  con- 
■Cltnttinal  provision  tor  compensation  tor  prop. 
«rfr  taken  for  public  uae.  Fraat  v.  Washing, 
ton  Coontr  R.  Co.  M  Ue.  TS,  Gl  Atl.  806. 

Uader  an  act  of  Congress  appropriating  moa- 
S9L.B.  A. 


er  to  protect  the  falls  In  a  river  aa  newsmry 
to  aecare  Ita  future  navigation  and  to  facllL 
tate  commeroe,  a  temporary  auapeoslon  of  nnvl- 
gatlou  or  o(  tbe  passage  of  logs  la  JustlBsble 
and  lawful  when  rendered  neceaaary  by  tbe 
mode  of  lmt>rovemeat  adapted.  United  Stales 
Y.  Rnm  River  A  H.  Boom'  Co.  1  UcCrsry,  BBT, 
Fed.  Can.  No.  16,206. 

A  bridge  constmcted  over  a  navigable  river 
In  accordance  with  the  legislature  or  both  the 
state  BDd  Federal  governments  may  be  deemed 
a  lawful  structure,  however  moch  It  may  inter- 
fere with  tbe  public  right  at  aavlgatlon.  Mil- 
ler ».  New  York,  109  V.  B.  385.  2T  I.,  ed.  871,  3 
Sup.  Ct.  Rep.  228,  AlBrmlug  IB  Blatchf.  212, 
10  Fed.  013. 

Congress  may  authorize  tha  erection  of 
bridges  over  navigable  waters. — st  least  where 
a  draw  Is  provided  for  Ihe  accommodation  of 
navigation.  The  Clinton  Bridge.  10  Wall.  454, 
tub  aom.  Uray  v.  Chicago,  I.  A  N.  B.  Co.  19  L. 
ed.  96fl. 

Though  the  same  will  to  some  extent  Inter. 
fere  with  navigation.  People  ea  rel.  Uorphy 
r.  Kelly.  78  N.  Y.  476,  5  Abb.  N.  C.  383. 

In  Baltimore  A  O.  R.  Co.  v.  Wheeling,  P.  k 
C.  Transp.  Co.  32  Ohio  Bt.  116,  the  right  Is 
recognlied  to  obstruct  tbe  Ohio  river,  a  navi- 
gable atream.  in  the  erection  of  a  bridge  over 
It  under  authority  of  Congress,  In  so  far  as 
Its  erection  occaakined  a  tvssonable  neceaally 

The  erection  of  a  bridge  acroBs  a  nsvlgsble 
rli-er  will  tiot  be  enjoined  as  a  public  oulsance 
where  it  Is  being  built  In  accordance  with  tbe 
acts  of  Congreaa,  Ihe  requirements  of  which 
have  been  approved  br  anbaequent  state  legis. 
latlon.     Miller  v.  New  York,  13  Blatchf.  4SS. 

A  bridge  acroaa  a  navigable  river  of  the 
United  Statea,  built  fn  cooformltr  to  an  act  of 
Congress.  Is  a  lawful  ■truclure:  but  tbere  must 
be  no  exercise  of  any  power  In  eicesa  o(  ttani 
granted  to  the  impairment  of  narlgatlou.  Sil- 
ver V.  Ulssourl  F.  B.  Co.  101  Mo.  79,  13  B.  W. 
410.  . 

A  preliminary  InJuDCtlon  reatralnlng.  as  an 
Impediment  to  navigation,  a  railroad  company 
from  erecting  a  drawbridge  serosa  the  Connecti- 
cut river  In  pursuance  of  authority  conferred 
by  a  state  atatote,  will  be  dlaaolved  upon  tbe 
passage  of  an  act  of  Congreaa  legalliltig  the 
const  rue  titn  o(  tiie  bridge  in  the  mode  and 
manner  preacrlbad  by  the  legislature  of  tbe 
Btate.  Baird  v.  Shore  Line  B.  Co.  6  BlatcU. 
401,  Ved.  Cas.  No.  T59. 
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afforded   by   such   improvements.     But   this 
ia  in  the  nature  of  a.  tall,  and  not  a  tax,  and 

ErCGUpposes  some  corresponding  benefit  to 
im  who  pays  the  toll.  Where  there  la  im 
utter  failure  of  cousideratitHi,  why  should 
the  toll  be  paid!  But  it  is  said  to  be  in 
the  nature  dt  a  special  tax  levied  upon  the 
property  to  be  benefited.  But  on  wbat 
property  is  it  leviedl  Not  on  the  togs;  for 
they  ha.ve  not  been  benefited,  nor  even  aS' 
Bisted,  in  their  journey.  Moreover,  a  tax 
must  poaBeaa  some  element  of  uniformity, 
and,  if  levied  locally  for  a  special  purpose, 
its  diabursement  must  be  confined  to  its 
creative  ohjects."  This  we  underatand  to 
be  the  general  tenor  of  the  opinion  of  the 
rart,  which  seys  on  page  751,   124  N.  C. 


and  TOge  lOn,  33  8.  E. :  '^It  is  true  that  the 
legislature  may  by  proper  enactment  pro- 
vide for  the  improvement  of  sucli  water  way 
loT  the  bnirflt  of  navigation.     But  the  leg- 

islatura    cannot    impose    duties    upon    the   ...  ,  . 

commerce  upon  such  waters  for  the  purpose  the  benefit  of  those  who  paid  it,  they 


of  'building  public  bridges,  and  of  cleaniux 
out  the  fords,  public  and  private,  acros? 
such  water  courses."  The  plain  meaning  of 
this  is  that  such  duties,  whose  imposition 
upon  commerce  can  be  jnstified  only  by  their 
reciprocal  beneflts,  cannot  lawfully  be  di- 
verted to  a  purpose,  public  or  private,  ut- 
terly foragn  to  their  original  object,  nor 
caji  we  give  our  apprnval  to  any  law  which 
permits  such  unjust  dirersicm.  As  the  pur- 
pose of  a  special  tax  or  toll  is  the  only 
iustificntion  for  its  imposition,  it  canned 
awfully  be  imposed  where  such  diversion  ia 
permitted.  We  presume  that  a  city  can 
im^e  general  taxes  for  the  improvement 
of  its  streets,  even  if  the  bulk  of  it  is  spent 
in  some  one  locality.  It  seems  equally 
true  that  it  can  levy  special  assessments  in 
different  locaJities  lor  the  purpose  of  mak- 
ing special  improvements  witliin  those 
localities.  This  is  permitted  upon  the 
pic   that,    where    mon^    is  spent  lor 


It  seems  tbat  tbe  navigable  streams  witbin 
the  atale  of  Texas  are  public  hlsbwaya  subjecl: 
to  the  exclastve  control  ot  the  Eta.te;  and  tbat 
the  IrsIaJnIure  has  authority  to  obatruct  them 
whollr  or  partly.  \t  the  pnbllc  Interest  will  be 
promoted  thereby.  ^Iman  v.  Wolfe,  2T  Tex. 
«8. 

The  state,  or  a  corporation  to  which  Its  pow- 
er Is  delegated.  Is  eicliiaivelj  to  JuflRe  of  the 
time,  plai.'e,  and  circumstances,  where  the  In- 
terests of  the  community  require  the  construc- 
tion of  a  bridge  across  a  navigable  river,  and 
In  general  uo  third  party  can  question  the 
propriety  of  the  oxerclae  of  such  power.  Coliim- 
bua  Ins.  Co.  v.  Peoria  Bridge  Awa.  6  UcLean, 
TO,  Fed.  Cas.  Vo.  3,0tS. 

Tbe  soverelfm  authority  may  antborlie  the 
ennatmctlon  of  bridges  or  other  obstruction!  Id 
pavlgiible  waters,  and  when  such  obBtmctlont 
are  not  obnoxious  to  the  rCKnlatlana  of  Con- 
gR^Ss.  and  do  not  come  Id  eimfllct  with  the  para- 
monnt  suthorlcy  of  the  United  Btatea,  they  are 
not  nulaancci.  I'eople  tm  rrl.  Howell  v.  Jea- 
aup,  leu  -V-  Y.  249,  D4  N.  B.  «S2. 

The  stale  haa  the  unrertrlcted  right  of  s  pro- 
prietor oyer  the  waters  of  rivers,  navigable 
only  within  Its  boundaries,  and  may  obatruct 
or  close  tbe  same  if  tbe  public  Interest  or  coo- 
vonleni-c  rcnnlrea  It.  As  a  public  highway.  It 
la  free  to  all  eltliena  tor  navigation  :  but,  when 
the  IcgiRlature  deems  It  more  beneHclal  to  the 
pub t If  to  olu!>e  such  highways  by  a  permanent 
bridge.  It  Is  a  lupslion  only  of  public  expedl- 
enpy,  nnd  furnlHbes  no  Just  ground  o(  com- 
plaint from  Individuals  who  have  Iberetofore 
enjoved  l>eneflts  and  advantsges  which  may  be 
abridged  or  cut  olT  by  the  improvement.  Bail- 
ey V.  Philadelphia,  W.  A  B.  B.  Co.  4  Hon-, 
(Pel, I   a8«.  44  Am.  Dec,  KUa. 

A  state  may  draw  water  from  one  public 
river  In  Improving  the  nnvleatlon  of  another, 
■Dd  any  Injury  eansed  thireby  will  be  merely 
consi'iruentin I.  McKeen  v.  I>elawnre  Dlv,  Canal 
Co.  49   I'a.  rH. 

In  tbe  alinenc^of  any  Intimation  by  Con- 
gresR  to  tbe  n.nlrary.  n  atste  may  ajithorlie  a 
bridge  ovy  tldiil  water  within  Its  llmlta.  al- 
though the  effect  Is  to  cut  off  acceai  along  an 
entire  water  course  from  wharves  to  the  sea, 
(illmnn    v,    I'tilladelphla.    :i    Wall.    T13,    18    L. 

ed.  oe. 

The  atatea  within  which  nnvlgnble  rivers  lie 
may  nulhorlze  the  cinatruction  of  bridges  over 
them  until  Cungren  Interferes  nnd  supersedea 
their  authority.  Cardwell  v.  American  Uiver 
00  L.  R.  A. 


Bridge  Co.  113  U,  S.  £05.  2S  L.  ed.  9B9,  S  Sap. 
Ct.  Kep.  423. 

Tbe  leglalature  has  power  to  authorize  the 
erection  of  bridges  over  atreams  declared  public 
highways,  rtllier  by  s  general  act  or  a  special 
one.     Smithfleld  Creek  Bridge,  fl  Whart.  363. 

Tbe  leglatnture  may  authorise  the  conatmc- 
tloa  of  a  bridge  which  will  Interfere  with  tbe 
public  right  of  navlgotloD.  wtthoBi  provldlns 
comp^isallon  for  Injuries  which  Indlvldnala 
win  receive  therefrom,  Matthleaaa  &  W. 
Sugar  Uef.  Co.  v,  Jersey  City.  36  N,  J.  Eq.  24T. 

Th-  authority  of  ■  territorial  legislature  ex- 
lending  to  all  "rightfol  Bubjecta  of  leKlalatton" 
clearly  Includes  the  right  to  authorise  the  elec- 
tion of  a  particular  dam  at  a  certain  place  and 
apeclned  height,  so  tar  as  tbe  public  or 
atate  Is  cunremed.  Stoughton  v.  State,  S 
Wis.  291. 

The  obatructiou  of  a  tidal  river  under  license 
from  the  state  cannot  be  held  a  onlaanee  with' 
out  proof  of  the  fact  that  tbe  rcsnltlng  poblle 
damage  snd  Injury  greatly  eiceed  the  public 
braedls  of  the  ererdoa.  and  perhaps  not  upon 
proof  of  entire  destruction  of  the  fui  publlmm. 
People  V,  Vsiderbllt,  3S  Barb.  2B2. 

The  leglaiature  may.  aa  against  the  rtgbta  of 
public  navigation,  permit  tbe  bridnlug  of  navi- 
gable WHtera.  Charles  Klver  Bridge  v.  Warren 
Bridge.  T   Pick.   344. 

Although  In  nn  earlier  case  It  has  tieen  held 
that  If  a  highway  la  located  over  s  water  course, 
either  natural  or  arttni-ini,  the  public  cannot 
shut  It  up.  but  may  make  a  road  over  It  by  way 
of   bridges.     Pertey   v.   Chandler,   3   Mass.   4S4. 

A  causeway  or  bridge  may  be  erected  across 
navigable  or  tide  waters,  nnder  legislative  an- 
thorlty,  and,  if  navigation  Is  Impaired  or  In- 
Jared  thereby,  it  will  be  dtimnum  abmue  In- 
jurUi,  unless  there  la  ■  statutory  protlalon  for 
(he  recovery  -if  damages,  Hoger*  v.  Kennebec 
A  P,  H.  Co,  3fi  Me.  310. 

The  legislature  haa  power  to  regulate  and 
control  the  navigable  watera  within  the  llmlla 
o(  tbe  Htate,  and  It  cannot  l>e  prevented  from 
antborlclng  tiie  erection  of  a  bridge  over  a  oav- 
Igable  river  on  the  ground  that  the  river  Is  a 
public  highway  which  every  cltlxen  has  a  right 

Com.  V,  Breed,  4  Pick.  teo. 

It  may  detenulne  whether  or  not  a  bridge 
will  be  of  snfflrlent  convenience  10  warrant  the 
Infliction  of  Incidental  InconvenleDce  npoo  th* 
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not  iBJnred,  *■  the  nature  of  ibe  Improve- 
ment  i*  snppoed  to  be  worth  its  coeL  But 
on  ft  citjr  Iev7  special  taxes  in  one  psrticu- 
lar  section  to  be  spent  in  an  entirely  dilTer- 
ent  section!  Or  can  it  impose  a  special  as- 
sessment upon  one  piece  of  property  for  tho 
ascliisivB  benefit  of  anotherl  Surelj  not. 
And  yet  this  has  been  done  in  the  esse  at 
har.  A  hea,vf  assesament  has  beoi  levied 
on  these  logs  without  any  corresponding 
benefit  to  ^em  or  their  owner.  No  im- 
provement has  been  made  in  the  floatability 
of  tfae'Stretuu  of  which  the?  have  had  any 
adrantage.  At  best,  the  money  which  they 
paid  would  be  devoted  to  the  future  im- 
provement of  the  stream,  even  if  none  wer« 
used  in  building  bridges  or  cleaning  out  pri- 
vate fords.  Their  owner  may  not  have  any 
more  logs  to  float  down,  ana,  if  he  did,  he 
would  probcblybe  csjled  on  to  pay  tall  for 
the  floatage.  This  right  of  flofltaKe  he  al- 
ready pooseMed,  as  we  have  held  this  to  be 
a  floatable  stream.    It  did  not  cone  to  him 


it 

]  by  grant  from  the  stat^  nor  was  it  created 
by  the  decision  of  tnis  court.  AH  that  this 
court  did  or  could  do  was  to  declore  its  ex- 
istence as  a  natural  ea9ement,^the  right 
inherent  in  the  general  public  to  use  a  nat- 
ural liishway.  It  was  said  that  this  ri^ht 
belonged  to  the  riparian  owner,  but  it  vaa 
not  said  that  he  was  its  exclusive  owner.  If 
it  exists,  it  certuinly  belongs  to  him  in  acme 
capacity  and  to  some  extent  If  it  is  a. 
local  highway,  he  is  entitled  to  its  use  by 
virtue  of  his  riparian  ownership;  and,  if  it 
is  a  public  bigtiway  in  its  broadest  sense, 
be  is  equallv  entitled  thereto  as  one  of  the 
gaieral  public.  This  right  cannot  be  taken 
from  bun  without  just  compensation  m 
some  form  or  other,  and  this  is  the  essence 
of  our  decision. 

There  seems  to  be  sn  idea  that  an  ease- 
ment can  exist  in  -the  general  public  with- 
out belonging  to  Uie  iodividuai.     The  gen- 


navlsatlon  at  tlie  stream  br  Its 
Wd. 

The  autborit;  of  th«  lesUlsture  lo  empower 
Ibe  erection  ot  bridges  over  niTlgsble  waters; 
and  tbereh;  obstruct  In  a.  greater  or  less  desree 
the  free  passage  of  vesRla  and  boats  ovti  and 
Ibrongli  ttie  same.  Is  clear  and  unqnestlonsble. 
Com.  V.  TaontOD,  T  Allen,  SOS. 

Subject  to  tlM  iMwera  of  Congress  to  regu- 
Jale  aSTlgatlon,  a  state  may  aotborlw  tbe 
balldlng  of  bridges  otw  navigable  waters, 
ibougb  tberg  msT  result  some  Impediment  to 
Dsvlgatlon.  CsrraJho  v.  Brooklyn  *  J.  B. 
Tump.  Co.  TS  N.  Y.  Sui»|i.  809. 

In  Chsrleetown  v.  Middlesex  Conntr.  S  Het 
202.  It  is  said :  "Wc  cannot  donbl  tbst  a  nav- 
igable Biresm  may  cesse  to  be  sacb  by  tbe  ap- 
propriation of  tbe  soil,  under  legislative  au- 
tliorltr,  to  Dtber  purpoaea"  But  this  was  said 
with  reference  to  the  right  to  lay  out  blgbwars 
acroa  streams,  and  not  with  the  right  of  rt- 
psrtsD  owners  In  view. 

Tbe  construdlon  of  s  new  channel  bj  the 
KederaJ  government  between  adjacent  bodies  of 
wster  to  Biford  Increased  fscllltles  tor  naviga- 
tion wilt  not  be  enjoined  oa  tbe  ground  that 
tbe  dd  outlet  will  be  closed  by  sand  blown  Into 
It.  where  It  has  been  kept  opeo  only  by  dredg- 
ing, nor  ttecBUK  a  dlmlnullon  of  the  carrent 
will  cause  delay  or  iDconvenlence  to  mill  own- 
ers on  the  old  ontlet.  Averj  v.  fox,  1  Abb.  (U. 
8.)  246,  Fed.  Cas.  No.  1374. 

The  course  of  a  non-tlda)  freab-water  stresm 
may  be  altered  In  the  discretion  of  (he  legis- 
lature. If  (he  river  Is  of  public  use  (or  trans- 
portatJoD  parpoSPB.  notw I tb standing  that  sach 
a  river  Is  prima  fade  private  In  point  of  prop- 
erty. It  being  In  tbe  nature  ol  a  public  blgb- 
wsy.     Spring  r.  Kuisell.  T  Me.  2T3. 

It  is  damnuin  a'tguf  Iniurla  where,  by  res- 
tun  of  a  lawful  itleraUiHi  of  the  coarK  of  a 
river,  a  loss  occurs  by  reason  of  Inability  to 
float  logs  to  a  desired  destlaatlon.  Spring  t. 
nDB«ell.  T  Me.  2T3. 

The  legjfilatnre  may  grant  the  right  to  erect 
a  dam  across  a  ilream  which  Is  s  public  blgb- 
Crltlenden    V.    Wilson.    3   Cow.    163.    15 
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oay  grant  a 
nam  across  a  public  river  for  tbe  Improvomei 
thereof,  and  said  dam  cunnnt  be  abated  ns 
nulaance  as  tbe  statute  modified  the  commi 
law  and  suiipended  the  privileges  previously  e 
Joyed  which  are  lueonAlntent  therewith.  Sts 
V.  Cadfrey.  24  Me.  232,  4i  Am.  Dec.  382. 
60  L.  R.  A. 


A  dam  tn  a  nsvlgable  river  arst  erected  wllb- 
out  compliance  with  the  requirements  of  Isw, 
when  sltered  by  public  oBlcers  so  as  to  con- 
form thereto.  Is  a  lawtol  atmcture  while  It  re- 
mains BB  left  by  tiiem.  Ensworth  v.  Com.  52 
Pa.  320. 

A  dam  erected  In  a  public  stream  by  author- 
ity or  the  iBglilalare  la  not  a  nuisance.  Wood- 
ward V.  Webb,  eS  I>a.  234. 

In  the  absence  of  any  act  of  Congreaa  which 
bears  upnn  the  case,  tbe  legislature  of  a  state 
may  suthorlie  the  erection  of  b  dsm  across  a 
tidnl  stream  within  Its  boundaries  for  the  pur- 
jioae  of  draining  a  marsh  snd  Improving  the 
health  o(  the  community.  WlllaiHi  v.  Black 
Bird  Creek  Marsh  Co.  2  Pet.  245.  T  L.  ed.  412. 

The  state  may  grant  a  franrhise  for  the  eT«c- 
tloD  of  a  dam  serosa  the  head  ol  a  river  har- 
bor where  the  tide  ebbs  and  Usws.  Parker  v. 
Cutler  Ullldsm  Co.  SO  Me.  .153.  37  Am.  Dec.  BO. 

One  accustomed  to  float  timber  In  a  river 
cannot  complain  of  an  obstruction  ot  tbe 
Ilream  by  tbe  erection  of  a  dam  In  cooformlty 
with  law  and  with  tbe  consent  ot  the  proper 
BDthorltles.  Such  obatmctloo  can  only  be  a 
grievance  when  beyond  that  which  Is  legally 
permitted.     Wood  v.  BIce,  24  Mich.  423. 

The  public  rigbt  of  aoatoge  oo  Ibe  stresm  U 
not  «uch  as  to  prevent  tbe  erection  ot  dsma 
drsga.  snd  flnmes.  which  do  not  prevent  a  rea- 
sonable chance  for  public  paasage.  Pearson  T. 
BoKe.  76  Me.  380, 

Tbe  state  may  authorlie  the  obatruction  of 
a  floatable  strenni.  Stole  r.  Elk  Island  Boom 
Co,  41  W.  Va.  TSO.  24   S.  K.  BBO. 

A  munlripnl  corparatlon  may.  for  the  purpose 

of  preserving  the  health  of  Its  citlzene,  Slj  up 

a  tidal  creek  which  has  became  a  nuisance  be- 

ot  tbe  otTal  cast  Into  It.  allbotigb  l 


ult  ii 
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have  Required  any  right  to  such  naTlgnllna. 
Baker  v.  Koston.  12  Pick.  1S4.  22  Am.  Tier.  421. 

It  the  stream  msy  be  comnlelely  rloscd,  of 
course  It  msy  be  only  partially  obitnicted. 

The  doctrine  that  the;  state  baa  tbe  power  to 
re<|tilrc  one  public  caseinent  to  yield  to  an- 
other more  Impurtanl,  and  that  an  Inlcntlon  to 
grant  auch  power  may  appear  by  neceasary  Im- 
plication. Is  recognised  In  Illrkok  v.  Illne.  23 
Ohio  St.  323.  13  Am.  Rep.  255.  as  affecting  the 
construction  of  ■  bridge  as  part  ot  a  public 
hlghwsy  over  a  nsvlgable  river,  subject  to  iha 
llmltntlon.  however,  that  it  can  he  extended  tio 
further  thsn  tbe  necessities  of  Ibe  case  requir* 
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not  uae  tlie  hiirhway,  as  it  can  neither  ride 
nor  walk,  having  neither  feet  nor  hands. 
Tli«  easetacnt  is  a.vai1a^ta  only  to  the  in- 
■Ii%~idual,  and.  if  he  has  the  right  t«  use  it, 
th^n  he  has  the  easemmt. 

Again,  it  is  Buggented  that  the  stAte 
-owns  the  highway  separate  and  apart  from 
the  individual,  to  whom  it  ms;  forbid  its 
use  without  an;  form  of  compensation. 
Thia  in  prohahly  a  HurriTal  of  the  old  idea 
that  the  highways  belonged  to  the  King,  in 
whom  in  fact  was  vested  the  ultimate  fee  to 
all  land.  While,  for  purposes  of  govern- 
ment, we  must  still  regard  the  state  as  aa 
artificial  entity,  apart  from  the  individual 
«itiEeii,  and  while  certain  kinds  of  property 
munt  be  reserved  by  the  state  to  be  used  in 
a  certain  manner  and  for  certain  specific 
purpoee*  free  from  all  private  interference, 
yet  after  alt  the  state  ia  hut  the  trustee  for 
its  people,  and,  within  the  necessary  limi- 
tations of  the  trust,  the  privil^es  of  the 
citizen  are  inherent  and  of  common   right. 


Thus  the  right  of  the  individual  to  use  the 
I  highway  does  not  come  from  the  permissioB 
of  the  state,  but  rests  upon  the  primary  ob- 
ject for  which  the  bisbway  was  established. 
— tJie  use  of  the  public.  The  power  of  the 
state  to  regulate  the  bighway  is  an  entira- 
ly  different  matter,  but  rests  upon  the  same 
general  prineiple, — the  ultimate  welfare  of 
the  people.  Suitable  highways  are  absolute- 
ly necessary  to  all  people,  ajjd  the  mora 
free,  intelligent,  and  progressive  a  people 
become,  the  greater  wilt  be  their  demand  for 
highways  suitable  to  their  development  and 
commensurate  with  their  advoooeinent. 
Such  highways  it  is  the  duty  of  the  8tat«  io 
establish,  and  with  this  duty  go  the  cor- 
responding powers  necessary  to  its  perform- 
auce.     Such  powers,  however,  although  am- 

t)le  and  largely  within  the  discretion  of  the 
egislative  bod^,  cannot  ignore  the  vested 
richt  of  the  citiEcn.  Such  rights,  on  tbe 
other  hand,  axe  not  permitted  to  lie  "in  cold 
obstruction    across    the    pathway"    of    the 


And  tbe  doctrine  Is  stated,  on  the  sutborltT  of 
tbls  decision,  to  be  a  principle,  welt  establlBhed, 
In  the  case  oC  Comm  lea  loners  T.  Board  ot  lab- 
ile Works,  30  Ohia  Bt.  628. 

A  state  mar.  subject  to  the  powers  ct  Coo- 
;rpss  to  regulate  navlKstlon,  nnthorlze  tbe 
building  of  brldfCH  over  navigable  «atei\ 
Iboagb  there  may  result  some  Impediment  to 
navigation,  and  aucb  power  may  be  delegated 
to  a  cnrporatlon.  Carvalbo  v.  Brooklyo  &  J.  B, 
'Jump.  Co.  30  App.  DIv.  G2Z,  67   M.   Y.  Supp. 

A  bridge  over  a  public  stream.  It  Imperatively 
^Dianded  lor  pabUc  contenlMice.  cannot  be 
cnlled  a  public  nulMDce  t«csuM  It  canses  some 
Inconvenlenre  or  alFecta  the  private  Interests  of 
.  a  few  Individuals  In  (be  Divlgatlon  of  tbe 
stream.  Ullnor  v.  New  Jersey  R.  Co.  S  Am.  L. 
Reg.  6,  Fed.  Ctft.  No.  9,620. 

In  Ullllnian  v.  Hudson  River  Brldgs  Co.  4 
BlatcbC.  390.  Fed.  Caa.  No.  12,853,  Hall,  J., 
said  [bat  It  Is  a  leglilatlve,  and  not  a  Jndlelsl, 
power  to  determine  between  tbe  conDlctlng  Id. 
terests  of  river  savlgatlon  and  ol  trsnsporta- 
ilon    across    iuvl|»ble    rivers    by    permanent 


c,  Ai  agaiiut  rtporlon  ainMr«. 

HoTTON  V.  WiBB  preMmta  a  phase  of  tbe 
irFDpral  qnestlm  of  tbe  right  to  obatmet  or  de- 
stroy rights  of  navigation  wbleb  has  not  tieen 
■deqnntely  considered  by  tbe  conrts.  Accord- 
ing to  sound  principle,  one  of  the  rights  of  a 
riparian  owner  la  that  ol  acceas  from  bis  land 
to  the  water  adjoining  It.  Xote  to  State  ex 
TBI.  Denny  v.  Bridges  (Wash.)  *0  L.  R.  A. 
KU3.  Of  what  value  Is  that  rlgbt  If  the  atntc 
cm.  at  any  point  between  his  land  and  Xbe 
hlKhwsys  of  tbe  nallons.  pince  an  obstmcIlDn 
»hli-h  win  prevent  his  reaching  such  highways? 
It  would  «eem  that  wherever  tbe  Constitution 
re(]uli¥s  com penBa lion  In  esse  private  properly 
la  Injared  for  pulillo  use.  tbe  riparian  owner 
cannot  be  abut  olT  tram  access  to  sueb  high- 
ways unleis  he  la  couipenssted  tor  tbe  resnll. 
Ing  Injury.  Kven  where  tbe  Constitution  pro- 
Ipi'ts  property  only,  and  does  not  provide  com- 
pensation for  Injury.  It  would  seem  that  tbe 
defllnicTlon  ot  a  natural  blgbway  shutting  EUi 
abutting  owner  off  from  communlcatioQ  with 
the  outalde  world,  which  communication  may 
bnve  been  tbe  element  which  made  ibe  property 
valuahle.  Is  no  Injury  so  direct  that  compensa. 
tlon  should  be  made  tor  It.  Few  at  tbe  cases 
Sfl  I..  B.  A. 


have  required  nidi  compensatloa,  but  In  noat 
of  them  the  dlKuulon  has  tamed  on  the  con. 
fllrtlna  rights  of  Congreea  and  tbe  leglslatutea. 
and  the  conatltutinual  rights  of  tbe  riparian 
owners  bare  rerelved  scant  conrideratlon.  If 
the  use  of  the  stream  la  not  wholly  deatioyed, 
hat  merely  rendered  more  dlfllcnlt,  tbe  riparian 
owner  cannot  complain. 

The  <]nestlon  arose  before  the  EUKllsh  Honso 
of  Lords  In  a  caes  orlfinatlng  In  l^nada.  and 
the  attempt  was  made  to  extend  tbe  right  ot 
acceH  to  prevent  Interference  by  a  bridge  below 
tbe  plalntllTs  property,  llie  case  was  Bell  t.Qhs. 
bee.  Ij.  R.  6  App.  Caa.  84.  48  L.  J.  P.  C.  N.  3.  1. 
41  L.  T.  N.  B.  4nl,  which  was  a  case  ot  a  bridge 
erected  on  tbe  river  lower  down  than  plslnllfTa 
land  BO  as  la  Interfere  with  Davlgation.  Ths 
court  said  tliat  while.  In  Lyon  v.  Flsbmongers' 
Co.  L.  R.  1  App.  Cms.  662,  46  L.  J.  Ch.  N.  8. 
68,  35  L.  T.  N.  B.  060,  20  Week.  Rep.  165,  the 
House  of  Lords  undoubtedly  decided  that  a  H. 
imrlna  owner  has  a  right  of  access  to  tbe  water 
which  cannot  be  Interfered  with  without  In- 
vading bis  rights,  it  did  not  go  to  the  extent 
which  counsel  in  the  Bell  Case  argued  that  it 
did,  that  the  riparian  proprietor  haa  a  right 
to  the  free  and  uninterrupted  navlgatloo  of 
the  river  beyond  his  right  as  one  of  tlie  public : 
and  It.  was  held  that  the  Lyon  Cass  determined 
bis  right  of  acceea  to  tbe  river  only,  and  did 
not  deal  with  hia  rlgbt  of  navigation  when  bi>- 
on  the  river, 

Tbe  right  of  the  teglslatnre,  aa  agalnat  tin 
rights  of  owuera  of  landing  places  along  the 
stream,  to  authorise  tbe  erection  ot  bridges 
over  tidal  rivers,  tbe  eOect  of  which  will  be  to 
Interfere  somewhat  with  the  ease  o(  naviga- 
tion. Is  beyond  dlapute.  ACty.  Gen.  ea  reu  Pet. 
tee  V.  Stevens,  1  N.  J.  Eq.  369,  22  Am.  Uer. 
526. 

In  Lanalng  v.  Smith,  8  Cow.  146,  improve. 
ments  In  tbe  bed  ol  tbe  Bud  son  river,  made 
under  authority  of  tbe  leglslntnie,  were  made 
the  basis  of  an  action  by  a  rlpnrlan  owner  on 
the  ground  that  they  Impaired  tbe  nee  of  his 
wharf.  But  tbe  court  said  the  right  of  plaln- 
im  to  navigate  to  and  from  bis  wharf  Is  not  de- 
nied. Alt  that  Is  c<mtended  for  on  tbe  part 
of  defendants  Is  that  the  mode  In  which  his 
right  Hhall  he  exercised  la  subject  to  be  con- 
trolled and  regulated  by  the  legislature,  as  In 
ihelr  Judgment  tbe  Interest  and  convenience  of 
Ibe  public  may  require.  And  It  was  fnrtlier 
held  that  pIsIntllT  could  not  maintain  an  action 
because  the   injury   for   wblcb   he   sooght   re. 
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•tatev  bat  ara  anbordiiute  In  tiie  panuDonnt 
right  of  dDinent  domain.  Br  condemna- 
tioa,  with  compensation,  anr  right  of  prop- 
erty can  be  taken  tor  a  public  purpose. 

We  do  not  deny  tbe  nght  of  the  Btat«  to 
improve  floatable  streama,  including  the 
one  in  (fuention,  and  to  relate  their  use, 
even  if  it  intfrfercB  with  toe  natund  eaae- 
ment  hitherto  enjoyed  by  the  public. 
When,  however,  one  ie  deprived  of  hia  vested 
easement,  which  ia  the  result,  pro  tonto, 
if  he  is  made  to  pay  for  ita  use,  he  must  be 

E'ven  some  compensation  in  mon^  or  in 
nd.  Thia  compensation  must  be  actual 
and  present,  and  not  merely  speculative  and 
prospective.  Where  the  easement  is  in  the 
nature  of  a.  toll,  the  benefit  must  be  coQt«m- 
poraaeous  and  reasooaUy  coextensive  with 
the  pajmoit.  When  we  say  that  the  staLe 
can  do  this,  we  mean  it  can  do  so  directly, 
or  by  means  of  such  agencies  as  it  may  deem 
beet  suited  to  aecompliBh  ita  public  purpos- 
es.    We  do  not  deny  the  power  of  the  state 


to  intrust  such  woric  to  a  private  individ- 
uai  or  corporation,  nor  the  right  of  such 
private  party  to  charge  such  reasonable 
tolls  as  would  return  a.  fair  profit;  but 
there  may  be  some  doubt  whether  public 
agencies  would  be  entitled  to  any  profit  be- 
yond the  interest  on  the  investment,  and  the 
coat  of  maintenance,  operation,  and  repair. 
On  this  point  we  express  no  opinion,  as  it 
is  not  before  us,  in  our  view  of  the  case. 
All  thnt  is  now  before  ua  is  the  judgment 
of  the  court  below  continuing  until  the  trial 
of  the  action  tha  injunction  restraining  the 
sheriir  and  tax  collector  "from  proceeding 
in  any  way  under  tiie  aasesament  against 
the  plaintina  mentioned  in  the  pleadings, 
and  also  from  interfering  with  the  Soatage 
of  Ic^  by  the  plaintiffs  down  said  Catawba 
and  Johns  rivers,  by  the  assessment  or  im- 
position of  toll,  or  the  levying  or  collecting 
of  any  tax  or  toll  on  the  property  of  the 
plaintiffs,  or  by  the  sale  of  any  property  of 


maneratlon  was  not  peculiar  to  himself.  It 
baa  twen  equallr  felt  bj  a  hnndred  others  wbow 
property  la  slmllarlr  altaatrd. 

So.  the  Ulnlulppl  court  ha*  held  that  the 
■tate,  b;  virtue  of  her  right  of  eminent  domalD, 
haa  the  paramannt  right  to  control  and  dlaposa 
of  everjllilng  vllhln  Cbc  limits  vblch  U  not  ib- 
■olnte  and  eicluilve  private  propcrtr  to  tb« 
promution  of  tba  pabllc  good.  Tbe  riparian 
owacY  haa  only  a  qnallHed  right  In  the  water 
flawl^B  Id  the  atnam,  aad  tbe  atale  mar,  with- 
out violating  Ihe  ooDatltatlonal  provlilona 
■gainst  tailing  propertr,  divert  tbe  water  from 
It!  cliannet  for  tbe  purpose  o(  Improving  navi- 
gation, allbuugh  It  deprives  the  riparian  owner 
or  all  beneflt  of  II.  The  rlKhta  of  (he  owaera 
of  land  tiounded  bj  public  river*  aaed  for  navi- 
gation are  Bnbservlent  to  tbe  rigbt  and  pover 
nf  tbe  state  to  oae  ajid  appropriate  tbem  to  the 
pDbllc  good  In  promotion  of  navigation.  Ho- 
mochltlo  River  v.  Wlthera,  20  MIS-  21,  M  Am- 
Dec.  126. 

I'''ver7  public  Improveioent,  while  adding  to 
the  convMiIenre  of  the  people  at  large,  atfecta 
more  or  leas  Injurloualr  the  Intereata  of  some. 
It  would  be  no  more  abanrd  for  tbe  owners  of 
■tage  cuai-bes  and  toverna  to  complnln  of  and 
object  to  the  mnalrnctloo  of  railroads;  than  tor 
penona  on  the  banka  of  navigable  riven  to 
oomplafn  of  and  object  to  the  eonatmctlon  ot 
bridges.  Miller  v.  New  York.  lOS  O.  8.  SS3,  2T 
U  ed.  97],  3  Sup.  Ct.  Sep.  228. 

With  reapact  to  the  right  to  destror  the  ri- 
parian owner's  right  of  navlgntloa.  a  ciae  came 
before  tbe  Snpreme  Court  of  tbe  tlnlted  Btatea 
In  which  b;  tbe  building  of  a  bridge  the  ap- 
proach of  raasK'd  veaaela  to  plaintiffs  wharf 
w.is  enttrelj  cut  otT.  The  court  held  that,  In 
tbe  absence  of  an  Intimation  by  Congreaa  to 
tbe  contrary,  a  state  may  nutborlze  a  bridge 
over  tidnl  water  wtlbia  Its  llmlta  althougb  Its 
effect  Is  to  cut  oil  navigation  along  an  ancient 
imter  coarse  from  wharvea  thereon  to  tbe  aea. 
Gllman  v.  Fhlladclphia,  3  Wall.  T13,  18  L.  ed. 
M. 

Bnt  tbe  court  dlamlaaed  the  question  ot  tbe 
rights  of  tbe  riparian  owner  wltb  the  remark 
that  tbe  Injury  to  tbem  was  conaeqnentlnl. 
The  contentlnn  considered  was  that  "such  an 
obirtrnction  to  the  navlgallou  of  the  river  was 
repugnant"  to  tbe  Cnlted  Stntea  Conatltutlon. 
And  tbe  court  saja  Ihe  case  "atanda  before  a» 
■a  If  tbe  parties  were"  the  stale  and  the  Dnited 
SUtes.  JnsIIres  Clifford.  Wayne,  and  Duvls 
dlnenled  on  tbe  grofuid  that  Congress  had  reg- 
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nlated  tbe  navigation  of  the  river.  It  la  very 
evident  tbat  tbe  rights  of  tbe  riparian  owner 
received  no  adequate  consideration. 

There  la  a  dfoma*  ot  Justice  Grier  In  The 
PaaSBlc  Bridges,  S  Walt.  TBS.  and  ittb  nam. 
Ullnor  v.  New  Jersey  R.  ft  Tranip.  Co.  IS  L. 
«d.  T90,  which  netimB  to  Imply  a  right  to  de- 
atroy  tbe  rights  ot  rlpaiian  owners.  The 
Judge  Mya :  I  see  no  reason  why  tlie  state  of 
New  Jersey.  In  tbe  exerclae  of  her  absolute  sov- 
ereignty over  tbe  river,  may  not  stop  it  up  al- 
together, and  establish  the  barbor  and  wbarre* 
at  tbe  moulb  of  the  river. 

But  when  read  in  Its  true  connection  It  has 
no  sucb  force.  In  tbat  case  tbe  stresm  was 
not  wholly  obsCmcted  becaaae  draws  were  lo 
be  left  In  tbe  bridges.  The  action  waa  to  en- 
Join  tbem  as  public  nuisances,  but  It  waa  held 
thia  could  not  tie  done  since  they  were  aulbor- 
Ixed   by   the  leglalsture.     The  o 
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dlrldital  the  law  gives  him  a  retnedy :  but  be 
cannot  recover,  rither  In  a  court  of  taw  or 
equity,  b  pedal  damage  a  a  tor  a  common  nui- 
sance It  the  erection  complained  of  be  not  a 
nuisance."  This  decision  was  affirmed  by  a 
divided  court.  It  la  evident  thai  it  decides 
Qolhing  as  to  tba  clgbla  of  the  Individual. 

Id  Whitehead  v.  Jesaup.  S3  Ped.  707.  It  was 
held  that  a  riparian  owner  who  has  free  ac- 
cpss  to  tbe  cbnnnel  In  front  ot  his  land  does 
not  show  special  Injury,  snd  Is  not  entitled  to 


to  compel    tbe 

bridge 

Ihe 

le 

.   sllhongl 

It  obatructa   tbe   nnvlgat 
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has    tbe  powe 
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llroad  company  to  bnlld  a 
over  s  river  navigable  only  within  Ihe  boundary 
ot  tbe  Btnte,  wltbont  giving  any  right  of  action 
to   riparian  owners  above  though  damages  re- 


ult   ( 


then 


1   tbe 


uctlng  (he  flowage  of  water,  aa  tbey  hold 
their  landa  aublect  to  tbe  right  of  (be  public 
to  nse  the  stream  at  tbe  will  of  the  teglalature, 
snd  tbe  damages  sualalaed  are  not  only  with- 
out remedr,  but  are  without  right  to  a  remedy. 
Bailey  V.  rblladelphla.  W.  A  B.  B.  Co.  4  Harr. 
(Del.)   nsn,  44  Am.  Dec.  6n3. 

The  Inbabllenta  ot  a  town  altaated  above  a 
toll  bridge  across  a  navigable  river  are  not  en- 
(Itled  to  compenaallon  for  a  eonasquentlal  la- 
Jury  to  their  shipping  Interests,  whether  they 
receive  any  lienent  from  tbe  bridge  nr  not. 
Dover  v.  Portsmouth  Bridge,  17  N.  H.  300. 
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NOBTH  Cabouda  Supbeub  Codbi. 
r  oth- 


the  plaintiffa  under  any 

The  learned  counsel  for  the  defeuduit  is 
mUtakCD  in  supposing  that  we  overlooked 
thecase  of  Itiirke  County  v.  Calascba  Lumber 
Co.  lltf  N.  C.  731,  21  S.  E.  C41,  to  which  we 
presume  be  n^ers.  That  case  was  cited  in 
the  dissenting  opinion,  and  referred  to  in 
the  concurring  opinion,  but  is  not  involved  ! 
in  the  decision  of  this  case.  The  act  under  ■ 
consideration  does  not  affect  "the  principle 
that  the  right  of  floatage  in  the  public  U  | 


lie  and  the  ripariaji  owners  of  their  free 
right  of  floatage  without  compensation  bi 
eitlier.  Nor  do  we  deny  "the  power  of  the 
l^islature  to  provide  for  levying  tolls  or 
as9e«imcnts  for  keeping  in  order  public 
highways  used  for  floata^."  "Keeping  in 
order"  implies  that  the  highway  had  previ- 
ously been  put  in  order;  that  is,  that  sub- 
stantial improvements  have  already    been 


recognizes  the  right  of  floatage  as  existing 
in  the  public,  but  piotects  that  right  agsinst 
the  encroachment  of  the  state.  At  the 
same  time,  we  admit  the  right  of  the  sUite, 
directly  or  through  proper  sgenciaa,  to  im- 
prove tie  stream  whenever  if °'  '"   ^" 


provcment.  Upon  the  facts  of  the  case  as 
presented  to  us,  and  the  legal  principles 
above  set  forth,  we  think  the  judgment 
should  be  affirmed. 

The  petition   to   rehear  ia   therefore  di«- 

Olark,  J.,  dissenting: 

We  are  saved  any  discussion  whether  this 
is  a  floatable  stream  or  not;  for  it  was  held 
in   Burke   County  v.   Oata%eia  Lumber  Co. 


In  one  cue  In  the  lower  codtIb  of  IJllnoIs  It 
was  beld  that  the  state  mif  reclaim  the  sab- 
mereed  land  under  an  Inland  sea  for  park  pur- 
poses wIthODt  pajrlog  compeuBBtion  to  an  abut- 
ting owner  for  deprivation  of  his  rlgbc  of  ac- 
ceas  to  the  water.  The  court  sa7S  no  court 
has  yet  Rone  so  far  as  Co  hold  that  the  owner 
of  a  natural  short  la  entitled  to  riparian  rlgbta 
ai  against  the  sorecelgn.  ^ben  one  mso  buys 
■  lot  whose  bouodarles  are  certain  and  deflned. 
It  Is  his  privilege  to  permit  It  to  remain  open, 
imcattlTSted,  ajid  onprodnctlve  M  long  as  be 
pleasea.  Until  he  Improves  It  the  owner  of  the 
adjolnlos  lot  has  an  Implied  license  to  pass 
over  It,  to  enjo;  Ihe  benefits  of  the  light  and 
air  and  other  Incidental  advanlagea  which  It 
affords  him,  but  the  farmer  ma;  cat  oil  these 
advantnges  br  building  upon  bis  lot  without 
being  II able  In  damages  to  the  person  who 
hitherto  enjoyed  them.  And  Cbe  aame  rule  ap- 
pllea  In  favor  of  the  government  In  respect  to 
IIS  public  waters.  People  ra  rsl.  Atty.  Gen.  v. 
Rerelt.  2a  Chicago  Legal  News,  S*6. 

Those  decisions  are  hardlr  supported  by 
sound  principle,  and  have  not  received  the  as- 
sent of  other  courta 

Altboagb  an  ottstrnctlon  In  a  river  would 
amount  to  s  public  nuisance,  the  owner  of  a 
wharf  mncb  trequeuted  bj  vessels  la  Injured  In 
s  msnner  distinct  Irom  the  rest  ot  the  public 
br  BD  obstraetloa  that  woold  exclade  veaiels 
from  his  wharf,  and  Is  entitled  to  an  Injane- 
tloQ.  Krink  V.  Lawrence,  20  Conn.  IIT,  GO 
Am.  Dec-  27*. 

In  ChlcSRo  &  P.  R.  Co.  V.  Stein,  TS  III.  41, 
Where  the  claim  was  made  that  access  to  plalu- 
tlTs  property  had  been  Injured  bj  the  erection 
of  a  bridge  over  the  river,  there  aeema  to  be  no 
question  on  the  part  ot  the  court  that  In  case 
of  Injury  rompensntlon  must  be  made ;  but  It 
was  beld   that  no  Injury  was  shown  In  that 

Moat  of  the  cases  In  which  this  question  has 
been  considered  have  been  decided  against  the 
riparian  owner  for  Cbe  reason  that  he  was  held 
to  have  no  Interest  distinct  from  the  genersl 
public,  snd  tberefore  could  not  maintain  the 
action.  As  shown  injra,  V.,  these  rulings  seem 
to  involve  a  misconception  of  the  principle  la- 

Tbat  a  portion  ot  a  public  river  Is  cut  off 
from  the  main  channel  by  Improvements  pisced 
In  the  river,  does  not  make  the  Injury  to  the 
wharves  upon  that  portion  peculiar  to  the  own- 
ers of  them,  but  the  right  to  navlgata  la  com- 
og  I^  R.  A. 


mon  Co  all  the  cltliens  ot  the  state,  so  that 
the  Improvement,  If  unauthorlied  and  a  nui- 
sance, will  give  no  private  right  of  action,  but 
must  be  abated  by  a  proceeding  on  the  part  of 
the  public,— at  leart,  where  the  ground  of  com- 
plaint Is  merely  the  depreciation  In  value  of 
the  property  Dy  the  Improvement,  and  not  loea 
by  special  Instances  of  Inability  to  approach 
the  wharf  by  persona  desiring  to  do  so.  Lan- 
sing V.  Smith,  8  Cow.  14S. 

Tbe  Isct  that  wbarl  owners  will  suffer  In- 
jury In  a  much  greater  degree  than  that  which 
la  aualalned  by  otheri  will  give  them  no  right 
to  malnCBln  a  bill  In  equity  to  prevent  Che  con- 
struction of  a  railroad  over  navigable  water. 
Kali  River  Iron  Works  Co.  v.  Old  Colony  A  P. 
Ulver  R.  Co.  G   Allen,  221. 

Q'he  owner  of  a  wharf  cannot  maintain  an 
action  lor  Illegally  filling  up  public  navigable 
waters  and  thereby  cutting  off  access  to  the 
wharf,  Tbia  Is  upon  application  of  the  rule 
that  for  an  Injury  common  Co  alt.  arising  froro 
a  public  nnlsance.  the  remedy  la  by  Indictment 
or  public  prosecution.  Harvard  College  v. 
Stearns,  15  Oray,  1. 

A  private  owner  upon  Che  shore  of  a  bay 
opening  Into  a  tidal  river  Is  not  entitled  to 
maintain  an  action  to  enforce  tbe  statutory 
duty  of  a  railroad  company  which  builds  Its 
road  aton);  tbe  bed  of  tbe  stream  to  conatrnct . 
a  drawbridge  to  permit  access  to  Che  bsy.  Get- 
ty V.  Hudson  River  K.  Co.  21  Barb.  BIT. 

An  Injunction  will  not  t>e  granted  at  tbe  In- 
stance of  a  riparian  owner  to  restrain  the 
erection  of  a  bridge  over  a  navigable  acresm 
the  effect  ot  which  will  be  to  cut  his  whsrves 
off  from  access  to  the  sea-  The  Paasalc 
Rrldges.  3  Wall.  T82,  and  »ub  nom.  Mllnor  V. 
New  Jersey  It.  &  Tranap.  Co.  10  I,,  ed.  TOD. 

But  It  has  also  been  held  that  a  riparian 
owneron  anavlgable  stream  Isentltled  to  an  in- 
Jundlon  restraining  tbe  construction  ot  a  bridge 
below  his  lands  In  such  a  manner  aa  to  Inter- 
fere with  navigation,  where  he  will  be  specially 
Injured  thereby  In  the  use  and  proDtablcness 
of  a  landing  and  warehouse  upon  his  premtapi 
In  connection  with  the  navigation  of  such 
stream.  Hlckok  v.  Illne.  23  Ohio  Bt.  B23,  U 
Am.  Rep.  255. 

A  ditch  or  csnal  leading  from  a  harbor  past 
the  land  ot  severs!  private  owners,  which  la 
filled  with  water  from  the  harbor,  and  ia  not 
ot  Itself  a  water  course.  Is  subject  Co  condemn.n- 
tlon  by  a  railroad  for  a  right  ot  «ray  for  Its 
tracks,  or  msy  be  required  to  ba  HIM  op  by 
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116  H.  C.  731,  21  &  E.  041,  thai  the  CftUw- 
ba  river,  at  that  part  of  it  which  U  em- 
braced in  the  Btatuts  now  before  U£,  was  a 
floatable  stream.  This  act  (Acta  1897, 
chap.  3ti8J  recites  that  deciaioa,  and  pro- 
vides for  the  regulation  of  tlie  use  of  the 
stream  for  flcatags  purpoees.  In  Stale  v. 
aien,  62  H.  C.  (7  Jones  t.)  321,  it  was  held 
that  Soatable  Etreams  are  "public  hiebwaya 
by  WAter,"  like  navigable  streams;  ue  onlj 
difference  being  that  in  floatable  streams  the 
bed  of  the  stream  ia  capable  of  grant  to  the 
riparian  owners  for  such  uses  as  will  not 
conflict  with  the  parajnouut  public  right  to 
the  use  of  the  stream  for  floatage.  "Hie  ri- 
pcrian  owner,  as  such,  can  have  no  rights 
not  common  to  all  others,  except  over  the 
bed  of  the  stream,  to  the  center,  within  hii 
boundaries.  He  can  have  no  possible 
right*,  as  riparian  owner,  above  or  below 
his  line;  for  there  the  riparian  rights  of 
the  other  owners  oome  in.  Consequently, 
■s  riparian  owner  he  has  no  right  whatever 


slrava  or  bdow  his  line  to  the  use  of  the 
stream  for  floatage,  anj  more  than  a  land- 
owner over  whose  land  a  toll  road  or  canal 
or  other  highway  runs.  The  riparian  owner 
baa  rights  of  floatage,  but  not  as  a  riparian 
owner,  and  only  as  any  other  citizen  has  the 


ers,  whether  that  be  free  or  on  payment  of 
toll.  By  the  accident  of  location,  a  riparian 
owner  may  have  greater  need  to  use  tlie 
stream  tor  floatage  or  for  navigatiim  (when 
it  is  navigable)  and  greater  ease  of  access. 
But  anyone  else,  who  can  get  his  logs  to  the 
stream  either  by  the  use  of  public  roads 
crossing  the  stream  or  by  permission  of 
some  riparian  owner  to  cross  his  land,  when 
he  places  his  logs  in  the  stream,  has  the 
same  right  to  use  the  stresm.  The  stream 
being  a  public  highway  (Stale  v.  Olen),  he 
owes  no  duties  or  tolls  to  any  ripsxian  own- 
er, and  no  riparian  owner  has  any  superior 
rights  to  his,  any  more  than  landowners  ad- 


II.  /(t/srv  bt  Htdietduai. 
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ne  rights  at  a  riparian  owner  do  not  es- 
t«id  to  the  doing  of  anything  In  the  water 
wblcli  wIU  Interfera  with  tb«  public  rlsbt  of 
UTlgatlon.  The  navlsaClon  right  [■  iiara- 
■Donnt,  and  mnst  be  observed. 

The  tact  that  the  tlllo  to  the  soil  of  a  navl- 
nbte  river  li  In  the  adjoining  proprietor  b;  a 
giant  from  the  Ciown  wUl  not  josIUr  him  In 
(he  enctlon  of  a  itmctore  which  lntert««a 
wllh  the  navigation.  Attj.  Oen.  v.  Lonatlale, 
U  K.  7  Eq.  3TT,  3S  h.  3.  Cb.  N.  B.  88S,  SO  L. 
T,  N.  S.  64,  IT  Week.  Bep.  21S. 

But  a  rliiariau  owaer  as  appartenant  to  the 
ownEntalp  of  Che  bank  has  a  right  wlthaot  11- 
c*nu  to  CDDStruct  a  dam  across  i  stream  which 
does  not  obstmct  or  interfere  wlCb  the  navlga- 
doD  o(  tlw  stream  for  the  porposes  for  which 
It  Is  naTlgable.  Kntichmar  v.  lleehau,  T4 
Ulnn.  211,  TT  N.  W.  41. 

The  public  rljibt  of  navigation  la  not  de- 
slroitd  by  a  conveyance  by  tbe  slate  of  the 
hailn  or  bed  la  which  the  naflgahle  wLters 
nst  or  through  whicb  thej  Bow,  and  an  eipteaa 
teicrvatlon  of  snch  common  eesement  Is  nnnec- 
fsnry.  Connectlcat  River  Lamber  Co.  v.  01- 
roCt  Falls  CTo.  SQ  N.  H.  260,  18  L.  B.  A.  826. 
11  All.  1000. 

The  owner  of  tbs  banks  of  s  navigable  river, 
whether  hla  title  extendi  to  Ita  center  thread 
or  li  ronflned  to  Its  margin,  has  do  right  to 
eecapy  and  use  the  stream  so  as  to  obstruct  lis 
tree  navlgntlon  by  the  public  Coz  v.  State,  S 
Blackf.  IDS. 

A  wharf  Is  a  nnlsanee  If  It  occasions  any 
klodrauce  or  Impediment  whatever  to  the  navl- 
gallon  of  tbe  river  by  any  destrnctlon  of  ves- 
•ela  or  boats.  And  tbe  circumstance  that  n 
buKflt  results  to  general  navigation  from  It  Is 
Immnterlal.     Jteg.  v.  llandnll,  Car.  ft  M.  406. 

The  obstriictlou  of  a  navigable  stream  can- 
sol,  In  view  <if  tbu  ordlaanee  of  1T8T.  be  mnln- 
ulned  to  promote  private  Interests,  even  If  It 
Slight  be  to  maintained  by  tbe  sovereignly  of 
the  Mate  tor  the  promotion  of  s  system  of  pab- 
lic  works.  Hnbbard  t.  Toledo.  21  Oblo  St. 
ST9. 

Bat  the  DnsDthorised  eaelosure  of  a  part  of 
I  highwij  wbeilier  by  land  or  water  may  be  a 
SQL.  B.  A. 


pnrpresCnre  and  a  public  wrong,  bat  It  la  not 
a  pabllc  DulBsnce  unless  It  subjects  the  public 
to  some  degree  of  iQconvenlence  or  annoyance. 
The  private  appropriation  for  dam  purposes  of 
■  psrt  of  Che  bed  of  a  river  navigable  ooly  for 
floatage  Is  not  necessarily  either  a  purpreetare 
or  a  nnliance.  AtCy.  Oen.  ea  ral.  Muskegon 
Boom,  Co.  V.  Evart  Boom.  Co.  B4  Mich.  463. 

A  dam  may  be  erected  by  tbe  owner  of  tbe 
bed  of  a  stream.  Although  the  slresm  bs  de- 
clared a  public  highway  after  he  obtain  his 
title,  he  aCllI  may  exercise  that  tight  without 
license  from  the  state  If  navigation  and  the 
passage  of  Hob  be  not  Impeded.  Barclay  R.  k 
Coal  Co.  V.  Ingham,  Sfl  Pa.  104. 

A  riparian  proprietor  upon  a  stream  navi- 
gable only  for  the  purpose  of  floating  logs  bos. 
aa  appurtenant  to  such  ownership  of  the  bank, 
the  ezcinslve  right  to  dam  tbe  stream  upon  bis 
premises,  provided  the  Hostage  of  logs  Is  pot 
obstructed  thereby.  Halioek  v.  Suitor,  87  Or. 
0,  80  Psc.  BS4. 

It  seems,  that  there  may  be  a  dam  legally 
constructed  In  s  stresm  wllhonC  order  of  court 
by  grant  or  prescription,  and  also  that  ■  ri- 
parian proprietor  ma?  erect  a  mill  under  his 
right  of  dominion  over  his  property  without 
order  ol  court,  even  though  tbe  stream  be  float- 
able. Wntts  T.  Norfolk  A  W.  R.  Co.  89  W.  Va. 
lOe.  23  L.  R.  A.  674,  IS  8.  E.  G2I. 

Tbe  owners  of  dams  erected  In  a  navigable 
stream  must  provide  a  chute  properly  cod- 
Btructed  nod  adapted  to  the  aCreem  and  dam, 
to  enable  the  navigator  to  pasa  safely  by  or- 
dinary care  and  diligence  in  running  l(,  and 
having  his  roft  or  Qoat  conatmcted  with  tbe 
usual  skill  and  care.  Newbold  v.  Mead,  ST 
Pa.  4 87. 

A  right  to  erect  a  dam  across  a  cove  on  tidal 
waters  Is  not  necessarily  void  ss  the  private 
estate  may  be  enjoyed  to  the  full  oitent  prac- 
ticable com  latently  with  the  public  right  In 
such  watere.     l>yer  v.  Curtis.  72  Me.  181. 

Tbe  erection  of  mills  and  dama  upon  a  Boat- 
nble  atream  does  not  necessarily  interfere  wllb 
the  public  easement.  II  sulCnble  means  are  pro. 
vlded  for  a  contluuance  thereof,  so  that  the 
public  and  private  rlgbla  can  bolb  be  enjoyed 
without  conflict.  Treat  v.  Lord,  42  Me.  &&2, 
86  Am.  Dec.  208. 

The  right  of  a  citizen  Co  take  op  hli  abode 
permanently  ui>on  a  boat  for  purposes  of  bual- 
ness  or  as  a  residence  upon  a  navigable  river 
rests  upon  (he  will  of  the  state  having  Jiiriadlc- 
tloD  thereof,  and  Is  subject  to  such  coudltluns 
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jacent  to  any  other  public  highway  have  sa- 
perior  ri^ts  to  the  uw  of  the  highway.  All 
public  tiighwajB  aro  alike  in  this:  that 
their  regulation,  &nd  the  terms  oo  which 
they  may  be  used,  rest  with  the  people  at 
large,  who  expresa,  and  can  express,  their 
will  only  through  their  represent&tjvea  ia 
the  legislature,  unless  when  soras  question 
is  presented  direct  to  them  at  the  ballot  bos 
by  what  is  now  termed  a  "referendum," 
Whether  this  or  anj  highway  shall  be  free, 
or  whether  tolls  shall  be  paid,  and,  if  so, 
what  tolls,  is  a.  matter  for  the  legislatore, 
not  for  the  courts,  to  decide.  The  riparian 
owner  loaes  no  property  rights.  He  has 
none  beyond  his  upper  and  lower  lines  and 
to  the  til  read  of  the  stream,  and  within 
those  limits  he  has  the  bed  of  the  stream 
tor  such  use  as  )ie  can  make  of  it,  but  sub- 
ject to  the  superior  right  of  the  sovereign 
to  the  use  and  regulation  of  the  stream  for 
all  its  citizens  alike.     The  lawmaking  power 

as  mar  ba  Imposed  by  lucli  state.  A  itaCotc, 
tberefore.  requiring  BDCb  persons  to  obtBiD  s 
lirense  from  the  proper  officer  of  the  countT  In 
whkh  Bucb  boat  Is  to  lie  or  ply  and  to  pay  a 
lleCDse  fee  therefor  before  beloft  allowed  to  take 
up  a  resldeD<:e  oo  ildj  nnrlgalile  watcri  lying 
within  or  bounding  a  state,  Is  a  proper  exercise 
ot  th>  police  power  of  a  state,  and  Is  not  uncon- 
■tlrutlooal  as  Infringing  upon  the  Inalienable 
rights  of  citizens  to  life  wbere  Iber  choose, 
of  which  rlgbt  they  cannot  be  deprlTcd  by  lax. 
atloD,  or  SB  belDg  In  violation  ot  the  provi- 
sions of  tbu  Federal  Constltntton  regarding 
commerce  among  tbe  atntes.  Robertson  T. 
Com.  101  Ky.  286,  40  8.  W.  920. 
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presents  a  unliine  example  ot  obstmctloD  of  a 
water  course.  A  somewbat  aoalogooa  case,  to 
Whkh  attention  Is  called.  Is  Herbert  v.  Tenn- 
svlvnnla  R,  Co.  43  N.  J.  Bq,  21.  10  Atl.  872, 
where  It  was  beld  tbat  a  mandnlory  Injunction 
cannot  be  Issued  Interioculorlly  against  a  rail- 
road com^tany  wbo  by  Oiling  In  a  bed  of  mud 
and  slit  of  ronslderable  deptb  disturb!  the  sur- 
face   ot    adJolnlDS    property    to    tbe   damage 

The  riparian  rights  of  owners  of  land  bor- 
dering ipon  ■  navlgsble  river  do  not  extend  to 
the  right  tn  Infringe  upon  tlie  publle  easement 
of  navlgatlno,  or  to  obstruct  one  of  tbe  two 
channels  Into  whlcb  the  river  Is  divided  by  an 
Island,  which  Is  In  fact  navigable,  although  the 
other  cbnnncl  Is  the  main  one.  and  tbe  effect 
of  the  obatmrtlon  ot  tbe  former  might  result 
In  great  public  good.  It  la  not  for  them,  but 
for  Ihc  state,  to  Judge  whether  the  whole  of  a 
public  hlgbn-ay  Is  necessary  for  the  public  sc- 
commodstlon.  People  v.  St.  Louis,  10  III.  SSI, 
48  Am.  Dec.  330. 

One  who  claims  tbe  right  to  Impair  or  ob- 
struct tbe  public  right  of  navlgsdon  must 
■how  ■  grant  of  such  right  In  clear  terms. 
Tbompaon  T.  Fateraolt  *  U.  R.  B.  Co.  9  N.  I. 
Eg.  52(1. 

Permitting  wbarvea  Id  a  port  to  decay,  or 
building  out  Into  the  water.  Is  a  sulsance. 
Bale,  de  Portlbus;  chap.  8. 

A  wall  bnllt  Ihrougb  tbe  water  ot  Lake 
Ulchlgan  Is  a  purpresture  and  liable  to  tie 
abated  by  Ihe  state.  Shortall  v.  Fltisimona  A 
C.  Co.  S3  III.  App.  331. 

Without  legislative  grant,  no  person  can 
place  below  low-water  mark  In  a  pabllc  harbor 
any  obstruction  or  Impediment  to  the  full  en- 
joyment of  the  right  ot  luiTlKatlan,  and  a  per- 
69  L.  B.  A. 


eral  Constitution.  No  provision  of  either 
can  he  pointed  out  that  restriota  the  power 
of  the  general  assemblf  to  regulate  the  use 
of  public  highways  or  to  exact  tolls  for  the 
use  of  them.  Thera  is  no  requirement  of 
cither  instrument  tliat  work  must  be  done 
by  the  sovereign  on  public  highways  by  wa- 
ter before  tolls  can  be  exacted,  and  that 
thereaiter  tolls  can  be  exacted  only  to  the 
precise  amount  of  public  funda  so  expended. 
Whether  or  not  this  would  be  a  desirable 
restriction  upon  tha  power  ot  the  lawmak- 
ing body  intrusted  with  general  legislation, 
the  people  have  not  seen  fit  to  place  it  in 
tJie  Constitution,  and  no  one  else  can  place 
such  restriction  there.  The  Supreme  Court 
of  tho  United  States  has  uniformly  held 
that  the  power  of  a  state  legislature  to  rc^ 


Ct.  239. 

A  crib  or  pier  erected  In  the  waters  of  tbe 
harbor  of  New  York  is  a  pnbllc  nuisance,  nnless 
erected  under  authority  of  a  power  competent 
to  coafer  It.  People  v.  Vanderbllt,  28  N.  Y, 
3BS,  64  Am.  Dec.  ^131. 

A  mere  pnrpreslore  Is  liable  to  atuitement  In 
an  action  In  equity  at  the  suit  ot  tbe  attorney 
geoeral  IrresiKCtlve  of  tbe  questloD  whether 
or  not  It  WHS  sctually  a  nuisance.  Atty.  Gen. 
er  rel.  Askew  v.  Bmltb,  100  Wis.  082,  83  N.  W. 
612. 

The  provisions  ot  Uagna  Charts  tor  the 
abatement  of  weirs  applies  only  to  open  weirs 
for  taking  Hsb,  and  does  not  extend  to  abating 
mills  or  mill  stsnks  snd  cnusewsys.  Tbe  first 
statute  providing  tor  their  abatement  being  Ihe 
statute  ot  33  Kdw.  111.  chap.  4,  wtlch  sMtnte 
provides  for  the  abatement  of  those  wtalcb  were 
levied  In  or  erected  In  or  since  tbe  reign  of 
King  Edward  1.  Hence  the  commission  ot  sew- 
ers Is  without  authority  to  abate  causeys  erected 
before  tbe  reign  ot  Edward  I.,  and  which  have 
not  been  raised  or  eabanced  beyond  their  form. 
er  height  since  that  time.  Case  o(  Chester 
Uill.  10  Coke,  ISTo. 

The  public  may,  by  user,  have  a  right  Id  nav- 
igate a  stream  at  a  point  above  tbe  action  ot 
Ihe  tide,  end  riparian  proprietors  will  not  be 
permitted  to  construct  bridges  or  other  struc- 
tures where  they  interfere  with  the  navigation. 
Kwing  V.  Colijufaoun,  L.  R.  2  App.  Cas.  830. 

tidsl  waters  la  void  which  aathorlaes  Ihe  lessee 
to  dam  up,  without  leglalatlve  sanction,  tbe 
mouth  of  the  cove  during  winter  moalba,  let 
It  nil  with  fresb  water,  and  cut  the  Ice  that 
forms  thereon,  as  It  authorizes  sn  Itiegal  act. 
Uyer  v.  Curtla,  72  Ue.  181. 

Whatever  tbe  construction  ot  the  deeds  beld 
by  a  mill  owner,  be  cannot  be  permitted  unrea- 
Bonably  to  Interfere  with  tbe  rlgbt  of  any  cltl- 
Kcn  to  use  a  navigable  creek  upon  which  his 
dam  may  be  erected  as  a  highway  to  Host  bts 
boats,  ratts.  or  logs.  Parka  v.  Morse.  S2  Ue. 
2no. 

The  riparian  owner  cannot  nse  hts  land  be- 
tween hlgb  and  low  water  mark  tor  permanent 
Btmctnres  wbleb  will  interfere  wllb  the  pub- 
lic right  ot  navlKstlon.  Com.  w  rel.  llensel  v. 
Young   Men's  CbrisUan  Aoao.    IflS   Pa,  24,    33 


uUkte  tlie  hm  of  floataUe  streuiu  uid  pre- 
scribe tolls  upon  logs  ii  unlimited  b;  tbe 
ITnited  States  Constitution,  save  when  sucU 
■tream  Ues  in  two  sta.tes,  and  even  then  the 
lower  Btate  can  place  tclU  upon  I<^  beween 
an;  two  poiota  in  it,  and  auo  aa  well  upon 
li^  cnning  from  a  state  higher  up,  untesd 
Ccoigresa  has  Insisted  on  the  latter   Bub- 

e'  ct.  In  >  vei;  recent  decision  in  the 
oiled  SUtea  {Lindiag  &  F.  Co.  v.  UuUai, 
ITS  U.  S.  lae,  44  L.  ed.  400,  20  Sup.  CL 
Rep.  325),  it  is  said,  speaking  of  the  Mania- 
lee  liver:  "Tho  state,  therefore,  can  au- 
thorize any  improvement  which  in  ita  judg^ 
ntont  will  enhance  its  value  as  t,  means  of 


I  another.  The  int«mi 
■tale— that  is,  the  commerce  w)iicb  is  whol- 
ly confined  within  its  limits — is  as  much 
QDder  its  control  as  foreign  or  int«rstatie 
commerce  is  under  the  control  of  the  gen- 
eral government;  snd,  to  encourage  the 
growth  of  this  commerce  and  render  it  safe. 


r.  Webb.  6S 

the  states  inay  provido  tor  tbe  remoral  of 
obstructiouH  from  their  rivers  and  harbors, 
and  deepen  their  channels,  and  improve 
them  in  itber  ways.  .  .  .  And,  to  meet 
the  cost  of  such  improvements  the  states 
I  mo-f  \evf  a  geiieraJ  tax  or  lay  a  toll  upon 
'  all  who  use  the  rivers  and  harbors  as  im- 
proved. .  .  .  Regulations  of  tolls  or 
charges  in  such  cases  era  mere  matters  of 
administration,  under  tbe  entire  control  of 
the  state."  What  the  improvements  shall 
be,  and  what  the  rate  of  toll ;  whether  the 
tolls  shall  he  greater  or  lees  than  the  cost 
of  the  improvement;  and  whether  the  agen- 
cy shall  be  directly  by  the  state  through  spe- 
cial commissioners,  or,  aa  here,  by  the  agen- 
cy of  the  boards  of  commissionera  of  the 
riparian  counties;  or  whether  the  agency 
shall  be  by  means  of  chartered  "navigation 
companies  or  contractor*  [for  all  these 
methods  have  been  tried)  ;  and  whether  the 
state  shall  raise  a  fund  by  tolls  to  be  ap- 
plied, when  raised,  to  making  the  improve- 


or  2d  feet  of  tbe  corner  of  a  pier,  not  Itself  the 
boundary  of  her  slip,  keeping  as  closely  as  she 
fan,  does  Dot  xlT%  aur  eiduslve  or  aaperlor 
rlKhta  to  tbe  occupstl<Ki  ol  m  mncb  of  the  wa- 
ter area  ■orraundlnK  the  pier  as  ma;  be  re- 
paired for  the  naes  for  which  It  was  erected. 
Cooover  r.  The  John  8.  Dare;,  38  Fed.  SIS. 

The  owner  of  the  bed*  of  sloughs  tclbntarj 
to  a  navigable  river  end  over  wblcb  the  tide 
ebb*  end  Bona  has  no  right,  as  sgalnat  the  pub- 
lic to  flam  tbe  aloagbs  and  keep  the  tide  waters 
out,  !£.  b;  thus  reduclag  the  tidal  area  of  the 
rtvcr.  and  reducing  the  amount  of  water  flow- 
Ins  In  and  out,  bg  cauaea  the  mouth  of  tbe 
river  to  become  obatnicted  b;  aedlment,  to  tbe 
Injnr;  of  navigation.  People  AT  rsl.  Bobarta 
V.  Rnaa,  132  Cal.  102.  64  Pac.  111. 

A  riparian  owner  msj  maintain  an  action  to 
enjoin  tbe  obstruction  ot  the  pablle  atresm  b; 
a  private  owner  In  such  a  waj  that  access  to 
bis  propertT  la  cnt  oS.  Blanc  v.  KInmpke,  29 
Cal.  156. 

A  riparian  owner  on  a  navigable  stream 
mnat.  In  removing  obalmctlonB  lodging  on  bis 
Mnts.  eierclae  3  cautions  regard,  so  as  to  cre- 
ate DO  obstruction  to  navigation.  Porter  v. 
A  Hen,  B  Ind.  1,  U3  Am.  Dec.  TfiO. 

In  the  Dbaeore  ot  statutorjr  autborit;,  there 
Is  no  right  In  blockade  a  navigable  stream  bj 
booma.     Enos  v.  Hamilton,  24  Wis.  flfiS. 

ir  a  river  Is  a  pablle  highway  all  Impedi- 
ments to  Its  uae.  anch  aa  booms,  are  nulsaaces. 
Tint  If  It  can  be  nsed  onir  for  certain  purpoaea 
tbe  riparian  owner  Is  bound  onlr  to  abstain 
from  obctrnctlng  Its  uae  lor  such  parpoae. 
morgan  v.  King.  18  Bsrii.  2TT. 

A  pier  erected  br  a  riparian  owner  In  (he 
navlESble  water  of  tbe  Mississippi  river  as  part 
of  a  boom  for  his  logs  Is  unlawful,  aud  be  will 
be  liable  for  loss  oecaaloDed  b;  a  collision  of 
a  t»at  with  It.  Such  structure  differs  from  a 
wharf  made  to  faelUtats  commerce.  Atlee  v. 
Horthweetem  tlnlon  Packet  Co.  21  Walt.  389, 
22   L.  ed.  619. 

BlparlsD  proprietors  have  do  right  to  erect 
wharves  between  high  and  low  water  mark  If 
tberebj  the  passage  of  vessels  snd  hosts  will  be 
nutorlall;  strnltened  and  Injured.  Kean  *. 
8tetM>n.   6  FIck.   492. 

Dpon  Itie  Renersl  question  of  whsrfage  rights 
see  mitt  to  Madlaon  v.  Uarers.  40  L.  R.  A,  6^5. 

Ksvlgatlon  must  not  be  obstructed,  nor  the 
pssssge  of  flsh  Into  bs;s,  creeks,  or  up  tbe 
coarse  of  navigable  rivers,  without  l^lalatlve 
aolliorttj,  and  anj  such  ohatnictlon  wttl  coo- 
saL.  B.  A. 


sttCnte  a  common  nuisance.  Djrer  t.  Curtis,  72 
Ue.  181. 

Tbe  nsvlgsble  waters  of  tbe  conntir  are  a 
common  privilege  for  pasalug  upoo  Ihem.  and 
tbe  right  cannot  be  Interrupted  by  a  dam.  Dun- 
bar V.  VInal,  Sullivan.  286.  In  2  Dane,  Abr  695. 

A  dam  cannot  be  placed  across  a  stream 
which  In  Its  natnral  state  la  capnble  ot  floating 
logs  without  autborltj  ot  the  legislature.  Knox 
V.  Chaloner,  4S  Me.  ISO,  IBT. 

The  owner  of  a  mill  site  cansot  maintain  a 
dam  BD  SB  to  Interfere  with  tbe  public  uae  of 
the  river  ss  s  stream  nsvlgsble  tor  rafta  and 
logsL  Dwinel  v.  Vessle,  44  Me.  16T.  69  Am. 
Dec.  94  :  Veaale  v.  Uwlnel.  DO  Me.  4S4. 

A  dam  cooatructed  acroas  a  floatable  stream 
constitutes  a  public  nuisance  unless  the  daa 
owner  hsa  provided  suitable  slulcea  to  allow 
logs  Hosted  down  the  creek  to  psss  around  or 
through  tbe  dam.  Osstin  v.  Mace,  88  W.  Vs. 
14,  B  L.  It.  A.  892,  10  8.  B.  SO. 

The  owner  of  a  mllldam  cannot  Interfere 
with  the  right  of  the  public  to  float  logs  on  the 
stresm.  Parks  v.  Morse.  e2  He.  260;  Lance; 
V.  Cllllard.  n4  Me.  4ST,  D2  Am.  Dec.  061. 

Maintaining  s  permanent  Dost  In  a  navigable 
stream  la  a  nolaance  per  M.  De  Lane;  v.  Blla- 
lard,  T  EIuu.  T. 

A  municipal  corporation  which  has  Jnrladlc- 
tlon  over  a  harbor  ma;  trest  a  floating  ware- 
housa  mslntalned  In  the  harbor  In  violation  ot 
Its  ordlusuces  as  n  public  nnlssnce,  and  proceed 
summarily  to  abate  It.  Hart  v.  Alban;,  9 
Wend.  OTl,  24  Am.  Dec.  16S. 

The  placing  ot  a  floating  dock  In  a  public  _ 
river  Is  a  nulsaace,  although  beneflclsl  to  the' 
repairing  of  ships.  Anoaymoua.  1  Russell. 
Crimes.  8T9,  citing  Reg.  v.  Raudall.  Car.  ft 
M.  400. 

A  shsntr  boat  or  Jo-bost  kept  below  low- 
water  mai'k  for  residence  parpoaei  Is  a  public 
□nlunre  per  is,  mbject  to  snmmar;  abatemenl 
after  untlce.     Dslk  v.  Blgslow,  27  Fittsb.  L.  J. 


One  permanentl;  mooring  a  dummy  to  a  qua; 
In  anch  a  poaltlDU  as  to  prevent  the  approach 
ot  boats  which  otherwise  would  be  sble  to  reach 
tbe  qua;  thereby  creates  a  public  nuisance,  and 
peraons  attempting  to  land  are  Juatlfled  In  pass- 
ing over  tbe  dumm;,  doing  no  unneccssor;  dam- 
age :  but  It  la  ollmwise  wbere  such  passengers 
sttempt  to  land  at  a  time  when  the  tide  Is  out, 
snd  where.  If  the  dumm;  were  not  there,  tbe; 
would  be  uusble  to  reach  the  qua;  by  reason 


.:,,CaHV^|i 


NoBTH  Cabousa  Suphkkb  Coubt. 


mentB,  or  shall  Bret  advance  the  neceesaij 
funds  out  o[  moDej'  raised  bv  general  taxa- 
tion; and,  further,  if  the  tolls  prove  insullt- 
cieot,  whether  the  deliciencf  shall  be  made 
good  out  of  the  public  treasury;  or  whether, 
if  the  tails  shall  be  mora  tnan  sufficient, 
the  surplus  receipts  (like  the  receipts  of  the 
Federal  government  from  port  diiea  and  the 


by  this  act,  to  building  bridges 
stream  to  take  the  place  of  the  fords  deep- 
ened for  floatage,— all  these  matters  rest 
with  the  repreaeatativcB  of  a  Belf-gavcrning 
people,  who,  from  time  to  time,  will  change 
the  tolls  and  regulations  as  experience  may 
dictate.  There  is  no  hint  in  the  Constitu- 
tion (state  or  Federal)  that  the  general  as- 
sembly is  restricted  from  legislating  as  to 
the  rejfulatioDB  and  tolls  upon  public  high- 


legi,. 
t  for- 


ways  by  water.  Still  less  is  there  any 
cation  that  the  wisdom  of  the  courts 
far  superior  to  the  will  of  the  peopit 
pressed  through  the  lawmaking  body, 
tlia  judiciary  shnll  virtute  officii  supe 
and  correct  legislation,  whether  wise  i 
wise  (in  its  estimation},  when  such 
lation  is  enacted  within  the  limits  ik 
bidden  to  the  general  aasembly  by  Uia 
stltution. 


Montgomery,  J.,  dissents: 

He  doubts  the  power  of  the  general  as- 
sembly to  enact  that  part  of  chapter  3S8  of 
the  Acts  of  1897  which  has  ^ven  rise  to  this 
litigatioo.  but  its  uDConstitutionalitj  does 
not  clearly  appear  to  his  mind,  and  there- 
fore he  does  not  concur  in  the  opinion  of  the 


o(  the  InimesB  of  the  tide,     ^stem  CounLles 
K.  Co.  T,  Dorllny,  5  C.  B.  N.  B.  HZl. 

Tlie  bourd  of  public  works  of  a  municipal 
corporation  hiving  the  Jurisdiction  and  con- 
trol over  a  navlgahlo  river  within  Its  corporate 
llmlCii  mar  remove  a  boat  so  moored  In  the 
river  as  to  be  au  obstruction  to  tbe  free  navl- 
KBtlou  thereof.  UcLeui  v.  Matbews,  7  III. 
App.  (»». 

But  a  Boating  bath  houae  may  be  moored  In 
a  slip  In  tbe  Bast  river  with  the  cansent  of  the 
dock  commlfialonerB  and  of  tbe  occupant  of  the 
Rdiscent  wharf,  against  the  protest  of  the  bai^ 
bor  mastcra.  where  the  structure  does  not  ob- 
BtmcC  commerce.  Uoeft  v.  Seajoan,  6  Jones  & 
R.  62,  46  How.  Pr.  24. 

Tbe  requirement  of  Wash.  Pen.  Code,  | 
284.  that  a  llKhC  must  be  maintained  on  fish 
traps  from  sunset  to  auurlse,  Imposes  a  dutj 
to  ase  reasonable  care  to  keep  auch  light  bnm. 
tng,  and  If  eilluKoisbed  from  causes  wblch 
conld  not  be  gaarded  against,  ressonsble  dili- 
gence must  be  used  to  restore  It.  McGowan  v. 
Laraen.  14  C.  C.  A.  178,  2S  V.  8.  App.  fi54,  66 
Fed.  910. 

I^nd  over  wblch  flows  a  navigable  river 
Which  Is  used  tor  navigation  cannot  be  dedl. 
cnted  to  the  public  as  a  highway  by  an  Individ. 
Dal,  Fie  has  no  power  by  such  dedication  to 
Intercept  and  destroy  navlsatlon.  Simmons  v. 
Mumford.  2  R.  I.  ITZ. 

Riparian  owners  on  a  navigable  stream  have 
no  right  to  Interfere  wltb  the  natnraJ  flow  of 
the  water,  except  so  far  as  licensed  by 
statute.     Dubola  v.  Qlaub.  62  Pa.  S3S. 

Wbcn  navigation  Is  Injured  by  the  pumping 
of  water  for  manufacturing  purposes,  the  ex- 
pense of  maintaining  his  boatmen  and  mules. 
and  dnmsgea  lor  the  detention  of  his  boat,  con- 
stitute special  damages  wblch  can  be  recovered 
by  tbe  owner  by  private  suit  asllagher  v. 
rhIlBdelpbIa,  4   Ps.  Buper.  Ct.  SO. 

A  boom  company  accustomed  to  pass  Its 
logs  over  tbe  falls  In  a  navigable  river  baa.  by 
Its  charter,  no  rl^bt  to  do  aa  superior  to  the 
power  of  Congress  to  improve  uavlgitlon  at 
tbe  foils,  and  such  company  will  t»e  restrained 
at  the  suit  of  tbe  government  from  running 
logs  to  [be  Injury  of  the  Improvement  con. 
structed.  United  States  v.  Ram  River  &  M. 
Boom  Co.  1  McCrarj,  3B7,  Fed.  Cas.  No,  16.306. 

Sand  and  gravel  arising  from  hydraulic  mln- 
ing  and  discharged  lulo  navigable  rivers  In  such 
quantities  aa  to  destroy  their  nsvlgsblllty.  bury 
farming  lands,  contribute  to  the  Injury  and  de- 
struction of  a  city,  and  compel  property  owners 
at  large  expense  to  erect  and  maintain  leveea 
tor  their  protection,  constltota  a  public  nul- 
69  L-  R.  A. 


b.  By  oKntpted  naolgatMt, 
L.  /»  oasefiil. 

An  Individual  baa  no  right  to  make  such  osa 
of  his  rights  of  navigation  aa  practically  to 
monopoliie  the  water  and  deprive  others  ot  tha 
oxerclsa  of  equal   rlghla 

The  rule  that  secures  to  vessels  under  way 
I  be  track  they  are  rlghttuily  pursuing,  and 
makes  It  causa  of  damage  for  others  to  molest 
or  crowd  apon  them,  does  not  allow  tbe  lead- 
ing boat  to  unnecessarily  obstruct  the  navlgSi- 
tlon,  or  to  mancFiiver  with  a  view  to  embarraas 
tbe  boat  followlug-  The  W.  H.  Clark,  0  Blaa. 
2UH,  Fed.  Cas.  No-  17.482. 

The  right  to  use  a  stream  as  a  public  bl^- 
way  Includes  the  right  of  temporsrliy  obstruct- 
ing portions  ot  tbe  river  while  preparing  ma- 
terials for  transportation  thereon,  or  In  secur- 
ing them  at  tbe  termination  of  their  transit. 
Gcrrlsb  v.  Brown.  51  Me.  2S6.  Bl  Am.  Dec.  669. 

One  about  to  launch  a  ship  In  a  navigable 
river  muit  give  notice  aa  to  tbe  time  when  the 
launching  will  tske  place,  as  he  cannot  atop 
the  nnvlgstion  of  tbe  river  far  a  whole  day  on 
account  of  It.    The  Vianna,  Bwabey  Adm.  46.1- 

The  party  launching  moat  give  adequate  no- 
tice to  those  navigating  tbe  river,  and  tbe  bnr- 
den  of  provhig  that  proper  notice  baa  been 
given  Is  upon  bim.     Ibid. 

A  vessel  may  properly  enter  a  narrow  cban- 
nel  in  which  another  is  grounded,  bnt  In  such 
a  situation  as  to  admit  of  passing  her  In  safety, 
and  the  grounded  vessel  should,  upon  tbs  ap- 
proach of  tho  otber.  cease  ber  etlorta  to  get  olt 
until  the  BppnHichlng  vessel  has  passed.  To 
require  other  vessels  to  Bwalt  the  results  ot 
such  efforts  would  tend  to  serious  hindrance  to 
navlgetlon,  and  would  often  occaslou  aerlous 
detriment  to  vessel  owners  who  are  In  no  man- 
ner in  fault  for  the  obatructlon  of  the  chan- 
nel.  The  Thomas  A.  Scott,  1  Brown  Adm.  DOS, 
Fed.  Cas.  No-  ia.BSl. 

A  line  temporarily  stretched  across  a  creek 
In  accordance  with  custom  for  tho  purpose  ot 
Iianilling  end  moving  veaaels  In  the  narrow 
channel  way  Is  not  necessarily  unlawful.  Tbe 
Kcho.  IB  Fed.  4S3. 

Vessels  have  a  rigbt  to  use  a  warp  In  get- 
ting In  and  out  ot  the  barbor  of  a  navigable 
river,  and  to  extend  It  across  tbe  entire  chan- 
nel :  hut  on  the  approach  of  another  vessel.  It 
Is  tbe  duty  of  the  vessel  using  tbe  warp  to  take 


BlATK  T.  SUHAIXK  DAIC  CO. 


NEW  HAMPSHIRE  SUPREME  COURT. 


STATS  of  New  Hampshire  et  at. 

SUNAPEE  DAM  COMPANT. 

(TO  N.  B.  4SS.) 

1.  Tk«  levlalatBre  mtmr  KBthortae  the 
lcv»l  »t  tke  -nttteF  of  a  pabllo  lake  to 
*e  drmirn  down  (or  mnnnfBctiirlDB  por- 
poMB.  AltboQsh  pnbll?  rlKbts  of  nATlsatlon 
■re  thereby  Impaired,  and  tin  than  lln»  In 
froat  of  prlTste  riparian  property  li  chansed. 

&  Tlie  iBCOBTenlcBce  to  oirnera  of 
land  on  the  ahore  of  a  public  Ihlc* 
In  reaching  the  water  because  of  the  act  of 
the  atate  Id  authoriilng  a  Towering  of  the 
water  level,  and  (be  lessening  thereby  of  tbe 
enjoyment   of  resldsncea   npoD  or   near  the 


abore,  tnmlab  no  legal  ground  of  complaint, 
being  damnNin   abigue  injuria. 

t.  A  eoFpoPBlloB  eapowered  hy-  Ita 
eharter  io  lower  the  iritter  level  of  a 
pBblle  lake  for  mannfactnrlng  purpoiea 
must  exercise  tbe  rlgbt  In  a  reatonaUe  man- 
ner, i»  u  to  cause  no  unnecessary  Injury  to 
rights  of  pavigatlon  M  of  tbe  owners  of 
lands  Dpon  tbe  shore. 

I.  iBjBBCtlOB  will  not  be  sr anted 
BiralBBt  the  BBlawtBl  ratal  bk  of  the 
keljcht  of  the  water  of  B  pabtlc  lake, 
where,  upon  complaint.  It  was  drawn  down, 
and  repetition  of  the  act  la  Improbable,  wblle 
tbe  one  responsible  therefor  I*  of  nnguas- 
tloned  ability  to  respond  for  the  d 
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notice  of  BQCb  approacb,  end  so  to  lower  It 
to  give   a  friM   passage    thraugti    the  ordinary 
traTeled  part  of  tbe  channel,  and  to  lndlFa.te  to 
the  approaching  vessel  tbe  point  Intended  for 
her  paiBBge.     Potter  t.  Pettla.  2  R.  I.  463. 

A  pilot  In  charge  of  a  raft  of  lamber,  and  !□- 
Jared  by  a  rope  stretched  across  tbe  cbuinel 
from  a  grounded  steamboat  to  the  ahore.  may 
me  the  party  obstructing  the  streaju,  either 
at  law  or  In  admiralty ;  and.  if  salt  Is  Insti- 
tuted In  admiralty,  neither  party  can  there- 
after iDVcAe  tbe  rule*  o(  the  common  law.  Mc- 
Cord  y.  The  Tiber.  0  Din.  408,  Fed  Cas.  No. 
S.T15. 

A  Tessei  wblcb.  after  dai^.  and  with  knowl- 
edge that  tngs  may  enter  a  allp.  obatructs  tbe 
entrance  by  a  hawser,  to  aid  her  In  tbe  wori 
of  brenstlng  off,  and  neither  places  a  signal 
light  nor  glTCB  notice  of  tbe  obatmctlon.  Is  at 
fault,  aa,  also.  Is  a  tug  which,  with  knowledge 
of  snch  cnstom,  runs  Into  the  slip  at  consider- 
able qwed.  and  Is  damaged  by  collision  with 
the  hawser.     Tbe  Fulds,  31  Fed.  8C1. 

A  rope  stretched  across  the  srcbway  of  a 
bridge  to  fwerent  a  canaJ-boat  from  aettllng  at 
low  water  opon  aonken  spiles,  which  line  la 
Wt  In  snch  position  for  twenty-four  boars.  Is 
■D  obstmctlon  to  navigation  which  a  passing 
vessel  may  cnt  for  Us  own  safety  without  Ua- 
blllty  for  the  subsequent  settling  of  tbe  canal- 
boat  upon  tbe  spiles,  where  It  had  pteoty  of 
time  to  avoid  them.     Tbe  Swan.  IB  Fed.  4BB. 

.K  steamboat,  although  grounded,  has  no 
rliht  to  obstruct  the  channel  by  stretching  a 
line  across  It  to  the  shore,  and  Is  liable  to  a 
passing  vjsael  or  raft  for  tbe  damages  sus- 
tained thereby.  McCord  v.  The  Tiber,  9  Bis*. 
409.  Fed.  Caa  No.  8,7 IB. 

The  Boating  of  loga  or  rafts  npon  a  naviga- 
ble liver  does  not  oonatltute  an  obstruction 
within  the  river  and  harbor  appropriation  act 
of  September  19.  1890.  making  It  an  offenae  to 
-obstruct  a  navigable  stream :  but  the  statute  la 
directed  against  the  extending  luto.  or  coD- 
struetli^g  Dpoo,  the  beds  of  such  streams  asy- 
thing  which  may  create  obstructions  more  or 
less  permanent  In  character  dlmlolshlng  tbe 
aavlgnble  capacity  of  the  streams.  United 
fltatee  v.  Harthlnson,  ES  Fed.  T60. 

The  provisions  of  the  act  of  Congress  of 
September  IS.  1800,  |  10,  forbidding  the  crea- 
tion of  unauthorlxed  obetmctlone  In  naviga- 
ble waters,  does  not  prohibit  the  floating  of 
nfts;  logs,  timtwr,  boats,  and  vessels  loose  snd 
nrtrlti, — i-sri^clally  npon  a  rl/er  Improved  (or 
inch  purpose,  where  toll  Is  paid  a  navigation 
company  (or  tbe  privilege  ot  floating  such  ar- 
ticles tbrongh  Its  locks.  The  obstructions  (or- 
69  L.  R.  A. 


bidden  are  tboss  permanent  In  their  nature. 
United  States  v.  Bums,  54  Fed.  GEl. 

Anyone  has  a  right  to  use  an  eddy  in  a 
navlgahle  river  tor  tbe  pnrpose  of  making  Dp 
a  raft,  but  he  cannot  remain  longer  then  Is  nec- 
essary for  that  purpose  to  tbe  eiclution  of  oth- 
ers.    Dalrymple  v.  Mead,  1  Grant  Can.  lOT. 

9ne  who  needled  y  obstrocts  a  navigable 
stream  with  logs  Is  liable  to  another  who  la 
thereby  prevented  (rom  prosecnting  bis  busi- 
ness as  a  tng  owner,  GlKord  v.  HcArthnr.  D9 
Mich.  S3B,  22  N.  W,  28- 

The  total  obstruction  a(  a  navigable  river 
with  logs  and  timber  for  six  weeits,  at  a  season 
when  it  ahould  have  been  otherwise  free  and 
open,  must  be  presumed  to  have  been  an  lawful 
nnd  unreasonable.  Boos  v.  Hamilton,  27  Wis. 
2S3. 

In  order  that  one  may  raeover  damages  for 
the  obatmctlon  hj  a  log  Jam  on  tbe  free  pas- 
sage of  his  logs.  It  ts  necessary  that  tbe  de- 
fendant's ccndnct  sboald  be  negligent,  or  other- 
wise wrongful.  Ulller  T.  Cbatterton,  46  Ulna. 
838.  48  N.  W.  1100. 

If  a  man  turns  a  part  of  bla  tog*  Into  a 
atream  and  leaves  them  to  themsdves  so  that 
the  next  drive  be  embarrassed  or  hindered  by 
them,  he  becomes  llsble  at  common  law  for  ob- 
stmctlng  the  common  way.  Bearce  v.  Dudley, 
8S  Ue.  410,  S4  Atl.  280. 

The  owners  of  logs  are  Ilattle  to  the  owner 
o(  a  tannery  for  the  obatmctlon  of  a  stream  by 
such  toga  by  Its  servants  In  charge  of  the 
drive,  whereby  Injury  Is  occasioned  to  the  own- 
er by  reason  of  his  inability  to  pass  up  the 
stream  to  procure  tbe  bark  necessary  for  tbe 
operation  o(  his  tannery,  although  tbe  stream 
was  so  obstructed  under  tbe  direction  o(  the 
boom  maater  of  a  boom  company,  which,  how- 
ever, hBd  no  right  to  obstruct  the  uuvlgation 
of  the  stream.     Knos  v.  HamlltOD,  24  Wis.  Q5S. 

That  a  large  quantity  of  logs  placed  In  the 
river  by  the  plaintiff,  at  the  sesaon  of  natural 
flooda.  prevented  defendant  (ram  getting  out 
his  logs,  does  not  absolve  him  from  payment  ot 
[be  statutory  compcuaatlon  for  tbe  removal  of 
such  of  hlB  li-gs  as  Dbatmct  the  channel  during 
the  seaaon  at  which  arllfldal  floods  are  re- 
sorted to  by  the  plalntiT.  Crane  Lumber  Co. 
V.  Bellows.  117  Mlcb.  4M2,  78  N.  W.  67. 

The  provHiona  of  9  How.  Anno.  SUt.  I  2033, 
giving  s  log  owner  who  Is  compelled  to  remove 
the  obstructing  !(«s  of  another  tbe  right  to 
reasonable  compensation,  doe*  not  unconstitu- 
tionally deprive  the  owner  o(  tbe  obstructing 
logs  of  bla  property  without  due  process  o( 
law.  Crane  Lumber  Co.  v.  Bellows,  117  Mlcb. 
482,  70  N.  W.  67. 
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SUIT  to  enjoin  defeodttot  from  interfering 
with  llie  rights  of  the  puhlic  and  the 
riparian  owners  in  a.  public  Iske.  Caae  dia- 
charged, 

Thn  facta  a^re  stated  in  tlie  opinion. 

Meaart.  Sftrgent  ft  Nllea,  for  plaintiffs: 

A  claim  of  a  right  bo  &ow  another's 
pretnieea  to  a  depth  of  3  feet,  coupled  witb 
the  pot>seBBi(»i  of  a.  dam  by  which  such  flow- 
ing could  be  accomplished,  but  ajxrampanieJ 
b^  no  actual  flowing,  extending,  either  con- 
tinuouBlj  or  with  such  regularity  as  is  eon- 
siEtent  witi)  the  circumstances,  through  the 
entire  period  of  twenty  years,  would  givs 
rise  Lo  no  easement  whatever.  Lajidownera 
are  not  obliged  to  ajiticipate  an  unlawful  in- 
vasion of  tbeir  property.  They  are  called 
upon  to  protect  themselves  only  when  the 
tbreatcnea  invasion  becomes  actual. 

Oilford  T.  Winnipiaeog^  Lake  Co.  62  N. 


H.  24)2;  (h-ifm  v.  Bartlett,  SG  N.  E.  IIS; 
Odiom«  V.  Lyford,  0  N.  H.  502,  32  Am.  Dec. 
387;  HaTgent  v.  Stark,  12  N.  H.  332. 

No  rights  can  be  obtained  by  prescription 
against  the  state. 

Collin*  v.  Howard,  66  N.  K  ISO,  IS  Atl. 
7(14;  Concord  Ufg.  Co.  v,  Rolteriion,  66  N. 
H.  1,  IS  L.  R.A.  870.  25  Atl.  718;  State  v. 
Franklin  Falls  Co.  49  N.  H.  240,  6  Am.  Rep. 
613. 

The  Btat«  bolds  the  public  waters  in  trust 
to  presei-ve  the  public  rigVta  of  navigation, 
boating,  and  fishing;  and  cannot  make  to  in- 
dividuaja  any  grant  in  derogation  of  tbosa 

Concord  Mfg.  Co.  v.  Robertaon,  6fl  N.  H, 
1,  18  L.  R.  A.  879,  26  At!.  718;  lUinoU  C. 
It.  Co.  V.  Illinois,  146  U.  8.  387,  30  Lu  ed. 
lOlS,  13  Sup.  Ct  Rep.  110;  Ehivelg  v, 
Buiclby,  162  U.  S.  1,  38  L.  ed.  331,  14  Sup. 


Tbnt  s  log  owner  Bndi  tt  more  convenlei 
ercnomlral  to  move  bla  logs  al  the  mbhii 
nnlurul  floodii  does  not  entitle  him  to  oba 
the  cbannel  to  Ibe  detriment  ol  other  log 
era  who  desire  to  use  artlSclal  floods;  and  the 
>etslature  mnj  tawtalty  protect  the  Isttf 
r«qulr!ng  tbc  former  to  remoTc  the  obstrnetlug 
!o)ts,  end  Impose  upon  bim  a  liabllltr  (or 
conable  comi«nsatlon  in  case  be  faJli  to  A 
tbtd. 

It  the  lo^B  of  A  sre  Id  the  waj  ot  the  logs  ot 
B,  so  Ihat  It  cannot  drive  bis  until  A's  are  ant 
or  the  way,  D  Is  hindered  or  obetrueted  wltbln 
the  neanlng  o(  Minn.  Sen.  Rtat.  ITST.  chap.  32, 
i  T8.  anthoi'lzlng  one  who  is  hindered  or  ob- 
■tructed  In  driving  log*,  b;  the  logs  ot  anotber. 
to  drive  the  obstructing  logs  to  some  point 
where  his  cnn  be  Bcpsrsted  from  them,  end  re- 
cover PomiipniBtlon  therefor  from  their  01 
To  constltDte  such  hindrance  or  obstnictlon  It 
ts  not  nei^winrr  that  Che  logs  of  B  should  come 
In  netunl  contact  with  those  ot  A.  Anderson 
V.  MaloT,  82  Minn,  76,  19  N.  W.  387. 

One  who  tbreiilena  to  open  a  dam  eontsla- 
iDp  logs,  and  permit  thpm  to  float  down  the 
river  lor  the  purpose  of  clearing  the  war  for 
bis  awn  drive,  ma;  be  enjoined  from  so  doing. 
Id  order  to  prevent  an  Irreparable  injury,  when 
he  Is  Insolvent.  Milan  Steam  Mills  v.  HlckeT. 
119  H.  H.  241. 

Tbe  owner  of  logs  Is  not  liable  for  damages 
caused  by  the  ohstruclloo  of  navigation  by  tlie 
drivlns  thereof,  whereby  another  was  compelled 
to  remove  bis  Ing*  above  sucb  obstrnctlon  and 
^hip  them  by  rail  at  a  greater  eipenae,  where 
the  loRB  were  not  under  his  control,  but  were 
being  driven  by  another  under  contract  to  drive 
■nd  saw  tbem.  Bearrs  v.  Sherman,  GS  Wis.  66, 
13  N.  W.  BOO. 

3.  A.nehoraa'. 


ecessarlly   to   obstruct   tbe 
right!  of  navigation. 

The  right  of  moorage  Is  Included  in  tbe  right 
or  navigation,  and  this  right  Is  protected  by 
refliilrlug  tcstcIb  In  motion  to  steer  clear  of 
thnso  that  are  at  rest  so  as  neither  to  "trlkc 
them  nor  to  Injure  (hem  by  their  swell.  Brown 
V.  Stone,  fl  Clark   (Ps.)   75.  1  Pblla.  241. 

The  mooring  of  vessels  at  public  wharves  la 
a  well-recogntKed  right,  but  11  must  be  exer- 
cised with  due  regard  to  (he  rights  of  pusslng 
vessels.     The  St.  Lawrence,  IS  Fed.  328. 

Tbe  right  of  a  rtparlsn  owner  to  moot 
•els  adjacent  to  bl*  property  Is  a  right  Incident 
6Si  L.  R.  A. 


to,  and  laaenarnbte  from,  that  of  navigation, 
and  no  liability  will  attach  for  Its  exercise  un- 
less navigation  is  unduly  obstrncted.  Baker 
V.  Lewla,  I  Plttsh.  382 ;  Baker  *.  L«wls,  83  Pa. 
301,  TO  Am.  Dec.  698, 

But  be  who  moors  his  craft  at  an  accnstomed 
landing  must  be  careful  to  leave  snRlcleDt  room 
tor  the  pnsscr-by.  The  laws  ol  uevigatlon  re- 
quire no  mare  o(  him.  Maker  v.  Lewis,  33  Pa- 
301.  T9  Am.  Dee.  SOS. 

The  master  of  s  schooner.  In  seeking  an  an- 
chorage, win  be  liable  for  damages  resulting 
from  anchoring  in  the  path  of  navigation.  If, 
In  the  exercise  of  reasonable  care  and  skill,  and 
under  the  particular  circamatancea  ho  abonld 
have  anchored  elsewhere.  A  Jury  In  anch  a 
case  win  not  be  required  to  determine  If  he 
could  have  anchored  elsewhere.  Knowlton  T. 
Ssnford,  82  Me.  149,  B2  Am.  Dec  349. 

A  vessel  is  not  negligent,  and  does  not  ob- 
struct navigation,  when,  after  pasalng  throngh 
the  St.  Msry's  canal,  and  while  awaltlog  tow- 
age.  she  moors,  under  dlrectloa  ot  the  superin- 
tendent of  tbe  canal,  at  a  pier  where  the  canal 
Is  ROO  feet  wide.     The  Michigan,  62  Fed.  601. 

A  Boating  elevator  used  In  a  canal  160  feet 
wide  Is  not  unlawful  where  when  In  use  the 
elevator  and  boats  from  and  to  which  the 
transfer  Is  being  made  only  occupy  80  ttxt  ot 
the  canal  and  the  transfer  ts  msde  In  a  few 
hours  while  when  not  In  use  tbe  elevator  Is 
moored  Id  front  of  property  of  the  owner.  Peo- 
ple V.  Morton,  64  N.  Y.  010,  Afflrmlng  6  Hmu, 
316,  wbere  It  wss  held  that  since  the  fasrlwr 
cammlssloners  having  full  power  in  tbo  prem- 
ises did  not  Interfere,  equity  would  not  grant 
an  lujanction. 

A  vessel  bas  a  legal  right  to  anchor  In  the 
chaonel  where  other  veasels  pass  and  repass, 
provided  there  Is  room  left  tor  (hem  to  pass  In 
safety  by  the  exercise  of  due  care  and  diligence ; 
but  a  vigilant  anchor  watch  ia  essMitial  under 
such  circumstances.  The  Mastery  I  Brown. 
Adm.  342.  Fed.  Css.  No.  9.287. 

A  vessel  cannot  be  aacliored  In  a  nsvlgable 
channel  longer  than  necessity  requires.  Aa 
soon  ne  posslhle  11  must  te  removed  so  as  not 
to  Injure  (he  safety  of  other  veaaels  seeking  to 
□se  tbe  channel.  Ihe  Beloto,  2  Ware,  SCO,  Fed. 
Css.  No.   12,SD8. 

One  vessel  has  no  right  to  anchor  In  ttke 
channel  of  a  harbor  ir  a  like  aft  "a  the  part 
of  100  vessels  would  constitute  sn  obstrucdon 
to  navigation.  Mercer  v.  The  Florida,  S 
llughea.  4«a,   Fed.   Cas.  No.  9,433. 

A  vessel  which  lies  with  her  bows  projecting 

[  across  the  entrnnce  of  a  slip,  or  at  the  entrance 

row  canal  frequented  by  other  craft. 


IWl. 


Btais  v.  SuirAPEK  Dak  Co. 


Ct  Rap.  548;  Bariit*  t.  Jordan,  140  U.  B. 
3:1,  33  L.  ed.  428.  11  Sup.  CL  Re^.  808, 
Kid;  Smith  T.  Maryland,  18  How.  71,  15  L. 
ad.  26A;  i'rotiidfncfl  Steam  Engine  Co,  v. 
Pn^idence  A  B.  8.  S.  Co.  12  R.  I.  348,  34 
Am.  Bep.  652;  Black's  Fom.  Water  Eights, 


public  rights  in  Lake  Sunapee. 

Blate  V.  Kiniie,  41  N.  H.  238. 

On  niolion  for  rekearing. 

ifcura.  Bucut,  MUaa,  *  Honrlll,  for 
pUintitTs: 

Assuming  that  the  l^alatnre  bad  pcnrcr 
to  grant  to  the  defendant,  for  maQufactur- 
ing  purpoBes,  a  rigbt  ta  impair  to  Bome .ex- 
tent the  public  uae  of  the  naters  of  the  lake, 
the  right  BO  granted  must  nerertheloa  be 
used  in  a  reasonable  manner. 

ottttrncta  rl^hirul  uaTjgallon,  aod  la  ease  o( 
rallldoti  la  not  free  from  fault.  Tbe  UargaiM 
1.  Sanford,  SO  F«d.  T14. 

A  Tcanel  moored  In  a  allp  with  ber  bowaprit 
ntrodlng  beyond  (be  end  of  tbe  p[er.  In  Tlola- 
lloD  of  the  ruin  of  Ihe  barbor  masterB,  and  la 
at  path  of  a  fenr-boat,  la  chai^mble  with 
ttolt  cootrlbntlDg  to  a  coIIIiIod  with  the  lat- 
ter.    The  Fort  Lee.  SI  Fed.  570. 

Tbt  ownMa  of  a  Teoel,  who  permit  It  to  He, 
ipparcutlj  at  aaclHir,  oppoalte  >  pier  to  wblch 
It  li  In  fact  fastened  bj  a  line  dipping  lato  the 
irater  from  the  pier  and  the  tiow  of  tbe  boat, 
lint  who  keep  do  one  on  deck  to  warn  other  rea- 
•dt  of  tbe  obstrnctioD.  are  cbai^able  wllb 
neglisence  rendering  them  liable  for  damages 
■malued  by  a  Btenmer  which  enmnntcrs  the 
rope  while  following  ber  nanal  course  next  to 
Ibe  pier.      Annett  v.   Fosltr.   1   Dal;,  G02. 

While  the  abuse  of  a  right  of  moornge  In  a 
IHibllc  stream  la  a  public  nulsince,  a  riparian 
proprietor  mn;  maintain  an  action  for  the  spe- 
dal  Injury  he  may  au  stain.  Reynolds  T. 
Clarke,  1  Ilttab.  9. 

One  la  liable  to  s  rtparlnn  proprietor  tor  tbe 
■pertal  nnlsanra  created  by  tbe  abuse  of  hin 
risht  of  moorage  (1)  for  nominal  damBgea  If 
mnmltled  through  Ignorance  of  the  Injury  Jn- 
nicted.  or  Inadrerteace,  and  If  his  boats  were 
mnoTed  on  romplnlnt  being  made:  (2)  for 
cnrnptnas  tory  damages  It  he  whs  In  tbe  eier- 
ctie  of  what  he  bellered  lo  be  s  right  without 
any  hostile  Intention,  although  ten  owing  of 
plslntirs  iDjury ;  (3)  but  It  tbe  boats  weri 
Doored  there  with  wsDtoa  Intent  tn  injure 
the  plslntirr.  snd  do  blm  mallclonB  annoyann, 
the  damages  may  be  enhanced.    Jtild. 

The  use  of  navigable  waters  tor  the  storing 
of  toga  la  unressotisble,  and  tbeir  owner  la 
llible  for  dsmsge  done  thereby.  Drske  t. 
Ifault  8te.  Marie  Pulp  ft  Paper  Co.  2S  Ont 
App.  Bep.  231. 

Tbe  mooring  of  cribs  of  logs  In  a  pnbllc 
Ureani  eonatltnte*  sn  nnlswful  obstmetlon  and 
>  public  nuisance.  For  sach  use  of  tbe  stream 
tbe  riparian  owner  cannot  claim  compensation. 
Uoore  T.  JacksoD,  S  Abb.  N.  C.  211. 

KlnarlsD  owners  of  piers  and  booms  upon  a 
BBTlgBble  stream  may  enjoin  the  placing  of  ot)- 
Kmctlons  In  tbe  stream  for  the  parpose  of  aid- 
ing tbe  running  of  logs,  which  will  Interfere 
with  tbelr  ase  of  tbe  stream.  Sterens  Point 
B«(Hn  Co.  T.  nellly.  44  Wis.  205. 

Bat  ratts  of  logs  maj  he  moored  to  the  shore 
for  s  reasonable  time  snd  Id  s  reasonable  place 
iDd  manoer.  Uayward  t.  Knapp,  E3  Ulnn. 
*M. 


Coniteotiottt  River  Lmnher  Oo.  r.  OlMlt 
FiilU  Co.  66  N.  E.  378,  13  L.  R.  A.  BZ6,  21 

Ati.  loeo. 

There  are  still  property  rights  in  the 
shore  owners,  an  injurj  to  and  the  destruc- 
tion of  which  in  tbe  course  of  improvements 
in  the  public  use  of  the  waters  of  the  lake 
are  a  taking  of  private  property  for  public 
use,  deroaQding  compensation. 

Black's  Pom.  Water  Rights,  524;  Boboken 
V.  PinwsylvatUa  R.  Co.  124  U.  8.  656,  31  L. 
ed.  543,  8  Sup.  Ct.  R^.  043;  Bt.  Louis  v. 
Rutt,  138  U.  S.  226,  34  L.  ed.  941,  11  Sup. 
Ct,  Rep.  337;  Van  Dolaen  v.  New  York,  21 
BlBb?hf.  464,  17  Fed.  817 ;  Tuck  v.  Olda,  29 
:'ed.  738;  Caae  t.  Loflui,  5  L.  R.  A.  B84,  38 
Fed.  730;  Bowman  r.  WaltJten,  2  McLean, 
370.  Fed.  Caa.  No.  1,740;  Gould,  Waters, 
2d  ed.  1Q7;  Potter  t.  Bovie,  141  Mass.  367, 
tj  N.  K.  233;   Tt/ler  y.  Hudion.   147   Maaa. 

may  secure  tbelr  logs  In  side  booms  In  s  resson. 
able  uuDner.  pnt  la  piling  and  boom  r-llcks, 
erect  piers  and  dams,  or  malntalD  aide  booms 
tor  storage,  bat  these  may  not  be  so  coastrncted 
or  used  or  a  sortiag  gap  be  so  managed  as  lo 
nnieasonnblir  or  oppressively  obstruct  or  block. 
ade  the  way.  Page  v.  Hille  Tjics  Lumber  Co. 
53  Minn.  tV2.  5H  N.  W.  flOB,  1119. 

One  Is  entitled  to  confine  logs  temporarily  In 
the  Mississippi  river,  thst  Is,  until  be  flnds  a 
market  for  them  or  can  raft  them  to  ttke  lower 
country.  For  this  purpose  he  baa  the  same 
rights  In  the  navigable  waters  aa  are  enjoyed 
by  tbe  owner  of  a  steamboat.  Caatner  t.  The 
Dr.  Franklin.  1  Mian.  73.  Oil.  51. 

Bat  tbe  owner  of  logs  Is  not  guilty  of  a  ddI- 
sance  In  booming  them  la  ■  slough  lesdlng  off 
from  s  navigable  river  which  at  times  la  dry, 
although  at  times  of  higb  water  there  Is  water 
enough  there  to  admit  of  tbe  passage  of  steam- 
tnats.  and  tbe  owner  can  recover  for  Ihe  wrong- 
fal  act  of  a  steamboat  owner  la  running  against 
the  boom  snd  releasing  the  logs.  Caatner  v. 
The  Dr.  Franklin.  1  Minn.  73,  Oil.  Bl. 

A  log-drlvlng  company  has  no  right  to  throw 
a  boom  across  tbe  river  end  use  It  tor  tbe  stor- 
ing of  logs  for  ■  seBBcm  In  snch  a  way  aa  to 
prevent  the  use  of  the  river  by  other  persons 
wlahing  to  drive  logs  therein.  McPbeterg  v. 
Moone  River  Log  Driving  Co.  TS  Me.  328,  S 
Ati.  BTO. 

An  action  may  be  mnlntalned  by  one  having 
a  BpeclBl  private  Interest  In  having  tbe  obstmc. 
tlon  removed  so  that  he  can  float  bla  logs  down 
a  navigable  stream,  for  the  removal  of  log 
booma  therein  constructed  snd  maintained  by 
a  corporation  organized  under  a  ststute  au- 
thorizing Ihe  same,  although  tbe  nuisance  may 
be  a  public  one.  Carl  v.  West  Aberdeen  Land 
A  Improv.  Co.  13  Wash.  S16,  43  Pac.  SDO. 

Where  one  using  s  river  for  driving  logs 
maintains  a  dam.  booms,  and  sorting  gaps,  and 
uses  them  In  snch  a  way  as  to  unreasonably 
and  anneceEBSrily  obstruct  and  delay  tbe  iocs 
of  another  owner  which  must  pass  through  Ila 
works,  tbe  owner  whose  togs  are  thus  delayed 
suffere  injuries  dltTering  In  kind,  not  merely 
In  degree  or  extent,  from  those  suITered  by  the 
general  public,  for  the  redress  of  which  he  may 
maintain  a  private  action.  Fsge  v.  Mills  Lacs 
Lumber  Co.  53  Minn.  4SZ.  Kg  N.  W.  SOS.  1119. 

A  riparian  owner  maintaining  a  mill  and  dam 
on  a  small  stream  navlgnble  for  tbe  floatage  of 
logs  loose  but  not  In  rafts  hss  the  right  to 
erect  suitable  dividing  piers  to  separate  bis 
logs  from  tb^  common  mHSB  cnused  by  the  In- 
termlagliug  thereof  by  tieing  driven  loose,  but 
tt  Is  bis  duty  to  make  reasonsble  provisions  tor 
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009,  IS  IT.  E.  582;  Cooler,  Const.  Lim.  6Ui' 
ed.  STO,  Dot«  I;  Davmport  d  ff.  W.  R.  Co. 

V.  Ken\oick,  102  U.  S.  180,  20  L.  ed.  Gl; 
Providence  Steam-Engine  Co.  v.  Providenoe 
<£  S.  a.  a.  Co.  12  R.  I.  348,  34  Am.  Rep.  652; 
Clark  V.  Peckham,  10  K.  I.  35,  U  Am.  Rep, 
4164;  Clement  v.  Bams,  43  N.  H.  609;  Wa- 
lappa  ICeservoir  Co.  v.  Fait  River,  147 
Maw.  548,  1  L.  R.  A.  466.  18  N.  E.  405; 
Cuiusord  M{g.  Co.  v.  Roba-tson,  66  N.  H.  29, 
18  L.  R.  A,  079,  25  Atl.  718. 

Thia  private  ri^ht  of  property  haa  been 
flubatantially  impaired  bj  the  drawing  down 
cl  the  water  hj  the  de/eadant  corporation, 
and  would  neceasarilj  be  subatantially  im- 
paired bj  the  exercise  of  the  rights  conferred 
upon  it  bf  its  charier.  It  is  not  uectssarj' 
'o  constitute  a  taking  of  this  Hght  that  all 
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tbe  psMsge  of  otber  logi  throngb  the  pond  cro- 
ated  by  bis  dam  and  without  unreBianoMe  ex- 
penae,  bindranee,  or  delaj,  and  to  bo  erect  bis 
dividing  piers  as  not  to  unnecessarll;  hinder 
or  di;Iiiy  ibe  iMBsaie  ot  snrh  other  loss  or  cre- 
ate obstructions  In  the  stream  not  nccesHarlly 
iDCldcnl  to  Ibe  existence  of  diTldIng  piers. 
A.  C.  CoDU  Co.  T.  Little  Suamleo  Lumber  Mfg. 
Co.  74  Wis.  632.  4S  N.  W.  660. 

Act  o(  Conicrcss  of  March  S,  1896,  I  IS  (30 
Htat.  at  L.  1152,  cbsp.  43fi.  U.  B.  Comp.  Stat. 
1601,  p.  aS4H),  proTldlng  that  "It  shall  "--  ■-- 
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crnit  In  narlsable  chsnnels  In  such  a  nuuuier 
as  to  prcTent  or  obstract  the  pasaBse  ot  other 
Tenels  or  cmft."  does  not  apply  where  two  ves- 
■cla  laihed  together  were  anchored  during  a 
ilcnM  log  In  tbe  usual  sal'lng  course  of  vessels, 
wblch  WBS  from  ^  to  ^  mile  In  width,  the 
Dsvlgable  channel  st  that  point  being  sbont 
4  miles  wide.  The  Korlhern  Queen,  IIT  Fed. 
SOS. 

In  Ferold  v.  Jones,  SB  Ala.  2T4.  S  L.  R.  A. 
40S,  5  &0.  438.  It  Is  said  that  In  a  stream  nsvl- 
giible  for  the  floating  of  timber,  temporary  ob- 
structions for  the  purpose  of  preparing  ajid  ae- 
cnrlng  timber  tor  tnlnre  tranaportatloD  and 
neceaaary  for  the  useful  navigation  of  tbe 
•iream  at  snitable  seasons  do  not  vlolnte  the 
rights  of  others  It  they  are  In  the  customary 
snd  contemplated  mode  ajid  are  not  unnecea- 
sarll;  and  anduly  continued.  If  a  boom  Is  In- 
dispensable to  a  reaaonnlilc  enjoyment  of  tbe 
stream  ss  a  pabllc  hlghwny.  and  It  Is  discon- 
tinued or  removed  In  a  reasonsMe  time  after 
tbe  ncceaalty  for  It  cesses,  Its  erection  during  ■ 
low  stage  of  tbe  water,  when  tbe  stream  can- 
not be  used  for  Boating  or  rsfting,  Is  not  un- 

A  vesml  in  ordlnair  anchorage  ground  need 
not  buuy  Ite  anchor  to  prevent  coMlalDn,  In  the 
absence  of  knowledge  of  Mny  dlaplacemeat  ot 
tbe  anchor  or  embedding  ol  the  chain.  Baiter 
T.   International   Contracting  Co.  65   Fed.  2G0. 

A  boat  wblch  rests  her  snchor  In  the  shal- 
lo.7  waters  ot  a  broad  slip  or  basin  where  ves- 
■Pls  are  coming  and  going  without  placing  s 
buoy  or  other  warning  of  danger  Is  llsble  (or 
the  damages  sustained  by  a  vessel  which  runs 
foDl  ot  the  anchor.  Tbe  Alabama,  IS  Fed. 
831 '.  Phllsdelphla.  W.  A  B.  B.  Co.  v.  Phlladcl- 
pbla  h  11.  de  G.  Steam  Towboat  Co.  23  How. 
200,  16  I.,  ed.  4»3. 

A  dredge  la  liable  for  the  damages  sustained 
by  B  vessel  which  atrack  an  anchor  left  In  the 
channel  by  the  dredge,  although  there  was  a 
buoy  attached  (o  It.  lolaod  A  f!.  D.  Coasting 
Co.  V.  Tbe  rnmmodore,  40  Fed.  298. 
£9  L.  R.  A. 


taking  of  prrpertr,  within  tbe  inetming  ot 
the  Constitution,  is  defined  in  Bocme  on  Cor- 
porntioQB,  128,  }  97,  a,s  "s  serious  interrup- 
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property." 

Eaton  V.  Boston.  C.  i  U.  R.  Oo.  51  N.  H. 
S04,  12  Am.  Rep.  147. 

ifrsira.  EaatnKD  ft  Hollls,  Georce  B. 
Brown,  and  Streeter,  Walker  A  Hollin 
also  for  plaintiffs. 

UesBii.  A.  8.  W«it  and  Im  Colby,  for 
defendant: 

From  the  organization  of  the  defendant 
corporation,  on  June  ^6,  18-1,  it  ho* 
claimed  the  right  to  draw  the  waters  of  the 
lake  as  low  as  they  have  at  any  time  been 
drawn,  and  has  had  potaeasiou  and  control, 
during  all  that  time,  ot  appliances  enabling 
it  to  do  so.  This  has  been  an  adverse  claim, 
openly  made,  exercised  as  it  found  occasion, 

A  public  board  property  coDstmctlng  a  pier 
landing  atsge  and  placing  In  a  navigable  stream 
an  anchor  attached  to  It,  althougli  In  a  man- 
lier aiithorlied  hy  statnte.  la  guilty  of  negli- 
gence In  not  placing  a  buoy  of  suIBcIeat  alie 
and  dlmenalona  to  resist  the  action  of  the  tides 
so  ss  to  properly  Indicate  tbe  position  of  tbe 
anchor.  JotlllTe  *.  WaJlaaer  Local  Board.  L. 
R.  8  C.  P.  82.  26  L.  T.  N.  8.  683,  43  L.  J.  C.  P. 
K.  S.  41. 

The  owner  ot  a  mooting  anchor  Is  not  llsble 
for  an  In.'ury  Inflicted  on  a  vessel  by  running 
against  It  after  It  bad  been  removed  by  an- 
other person  to  the  place  where  the  Injury  was 
Inflicted,  unleaa  such  owner  participated  In  Its 
removal,  na  (he  mere  fact  that  he  was  tbe  own- 
er of  the  ancbor  would  not  make  bim  liable. 
Hancock  v.  York,  N.  A  B.  R.  Co.  10  C.  B.  S48. 

8-  Wreokt. 

Tbe  question  whether  or  not  tbe  former  own- 
er ot  a  vessel  Is  liable  for  obstmctlon  ot  navi- 
gation In  case  It  sinks  la  navigable  water  seems 
to  depend  on  whetber  or  not  be  retains  poaaea- 
alcn  of  It.  If  he  abandons  It,  and  no  ststute 
requires  him  to  protect  It.  his  liability  cease*. 

Tbe  owner  of  a  veanel  sunk  by  unavoidable 
accident  In  a  navigable  river,  whether  In  tbe 
usual  track  ot  navigation  or  not,  la  bound  to 
take  due  precaution  to  prevent  Injury  to  other 
vessels  by  their  atrlklng  against  It  so  long  as 
II  remains  In  hli  poaoesslon  and  control,  and 
IhiB  obligation  passes  to  tbe  transferee  of  Its 
noascsskin  and  control :  but  either  of  them,  by 
abandoning  the  wreck,  may  put  an  end  to  hla 
liability.  White  V.  Crlap.  10  Eich.  812,  2  C. 
L.  Rep.  I21S.  2S  L.  J.  Elch.  K.  S.  317. 

The  owner  ot  a  vessel  burned  by  accident  and 
sunk  to  the  bottom  of  a  slip  In  such  a  manner 
as  to  obstruct  vessels  from  entering  In  Is  not 
liable  to  the  dock  owner  tor  loaa  ot  wliartage 
unleaa  It  la  abown  that  the  wreck  could  be  re- 
moved, nor  Is  be  llsble  tor  further  obalrucllon 
of  the  Blip  by  the  sinking  ot  hulks,  machinery 
and  natures  employed  In  an  effort  to  raise  tbe 
wreck.  In  the  absence  of  negligence  or  wont  of 
skin  In  tbelr  use,  or  unleaa  they  were  not  ap- 
propriate Inatrumentalltlea  for  the  removal  of 
the  wreck.  Taylor  v.  Atlantic  Uut.  Ina  Co.  3 
Bosw.  lue. 

In  Prown  v.  Uallett.  D  C.  B.  HBO,  IT  L.  ].  C. 
P.  N.  S.  227,  12  Jur.  204,  an  action  against  the 
owner  of  a  bnrge  wblch.  through  an  unavoida- 
ble accident,  waa  sunk  In  a  nsvlgnble  river,  to 
recover  tor  Injuries  to  the  vessel  growing  out 
of  tbe  collision  with  such  obstruction,  tbe  court 
held  that  the  declaration  tailed  to  atata  a  cause 
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ind  well  known  to  the  public  at  large.  The 
ettrci^e  of  this  um  of  the  laice  bj  it  bos  | 
been  open,  adverse,  and  contiauoud  for  this 
wliole  length  of  time. 

Gilford  \.  W i»fU fiaeogee  Lake  Co,  62  N. 
E  2%Z;  Sliepardton  v.  Perkim,  SB  N.  H. 
151;  aiiiith  V.  Putnam,  02  N.  H.  3(19. 

Xo  exercise  of  rights  under  a.  legislative 
gnat  U  unlawful,  or  can  be  forbidden, 
merely  because  it  interferes  wit^  the  public 
aijajmcDt. 

Vuiineeticut  River  Lumber  Co.  v.  Oloott 
Ftlla  Co.  SS  N.  E.  378,  13  L.  R.  A.  826,  21 
AU.  1000. 

Uwnership  In  public  wat«ira,  xnd  in  the 
Nil  thereof  below  the  line  oi  high-water 
nurk,  is  in  the  state. 

Hale,  De  Jure  Maria,  chap.  4,  HaTgravse, 
U<r  Tracts,  12;  Atty.  Qen.  v.  Chambert,  4 
DeO.  U.  &  G.  206;  Blund^l  t.  Catteralt,  5 


Barn-  &  Aid.  288;  Ltnct  v.  Oovell,  3  Barn. 
i,  Ad.  S63i  Houck,  Nav.  Rivers,  H  121,  122, 
2(12,  2G3;  Conneclievt  River  Ltimber  Co.  v. 
Olcolt  FalU  Co.  05  N-  H.  2D0,  13  L.  R.  A. 
SiG.  21  Atl.  lOBO;  Concord  Mfg.  Co.  v.Roh- 
ertson,  00  N.  H.  1,  13  L.  R.  A.  079,  25  Atl. 
718. 

There  is  a  difference  between  the  Crown, 
which  is  only  one  branch  of  the  sovereignty 
of  the  KingdoiD,  and  the  King  and  Parli«' 
ment  combined,  which  are  the  embodied  sov- 
ereignty of  tti£  realm. 

BlundeU  t.  Catlerall,  6  Barn.  &  Aid.  2SB. 

Parliament  r^resents  the  beneficiaries  of 
the  trust;  and  may  deal  with  it  as  it  judges 
for  the  public  interest  and  welfare. 

Qould,  Waters,  |  21;  Ifarfin  v.WoddtU, 
10  Pet.  307,  10  L.  ed.  907;  Brtnim  v.  Da 
Gioff,  GO  N.  J.  L.  409,  14  Atl.  219;  Com. 
V.  Vineent,  108  Moss.  441 ;  Com.  v.  Weather- 


of  icUon.  aa  It  tsilod  to  sJlege  tbst  the  d*- 
loiihnt  wni  In  potsculon  and  coatrol  of  a 
xmlTui  twrgp  at  the  time  of  tbe  collision,  the 
mnn  boldlng  tbat  the  rule  thnt  one  In  possea- 
tion  iDd  cvntrol  ol  a'TvHsel  Is  liable  for  tallure 
>e  nu  due  care  affiles  as  well  wbere  the  ship 
it  nick  M  when  t[  Is  afloat,  and  tbaC  where  he 
lui  trlbiqnlshed  poBsessloa  or  control  his  lla- 
billi]'  ceBses  iinlns  the  rellnqatshment  wii  aa- 
liifal :  illhougti  the  court  staled  that  there 
ai[1it  pnnlbly  exist  a  state  of  lasts  that  would 
nose  the  coDtlnusnce  of  the  owner's  daty  (or 
mar.  time  after  tbe  rellnqnlsbment.  The  court 
loriliFr  Brgued  that  where  tbe  navlcstlon  ol 
ibt  river  bap  been  obstructed  bj  a  vesiie]  wblcb 
bti  been  sank  and  lost  to  the  owner,  without 
iBj  fanlt  ol  bim,  tbe  public  Inconvenience  of 
ibe  obstruction  Is  one  In  respect  of  wbicb  the 
oner  dllTers  from  the  rest  of  tbe  public  oaly 
In  hiilng  sustained  a  private  calamlt;,  In  ad- 
dliLin  lo  his  share  ot  the  public  Inconvenience; 
tn&  this  difference  does  not  appcsr  to  be  snj 
mion  tar  tbrowlng  on  blm  the  onasoF  remedy- 
lit  or  mltlgstlng  tbe  evil.  The  court  farther 
nid  that  all  tbe  authorities  cited,  where  the 
linker  «t  a  certain  vessel  had  been  held  liable, 
■ere  nws  ithere  be  bad  retained  possession 
ud  ennlrol  of  It. 

Tbe  owner  of  a  vessel  snDk  In  a  navlisble 
rlier  ii  not  liable  for  teavlns  It  without  ei- 
blbilln;  lights  or  warning  of  but  sort,  where- 
br  s  rcssel  ran  Into  It  and  was  Injured,  where 
•(  (be  time  of  leaving  It  (he  harbor  maoter 
*!•  uoilfled  and  promised  to  light  the  wreck, 
•bkb  be  had  power  to  do.  The  DourIbs,  L.  R. 
'•  Prob.  L)Iv.  161,  ei  L.  J.  Adm.  N.  B.  SB,  4T  L. 
T.  S.  B.  503. 

In  that  case  the  esses  of  Brovm  v.  Mallett 
•sd  White  *.  Crisp,  which  held  that  where 
0am  Id  poasesslun  and  control  of  a  sunken  ves- 
■l  absndon  It  Ibe  owner  la  not  liable  for  In- 
Jorhi  to  vessels  running  Into  It,  were  cited. 
Hot  IS.  In  tbe  case  ot  The  Douglas  pasaesslDn 
btd  not  been  abandoned,  the  court  considered 
It  onnecessarT  to  dlscum  the  two  esses. 

An  Indictment  cannot  be  maintained  sgslnst 
■beMroer  of  a  vessel  sunk  In  a  navigable  river 
(or  petmltllng  It  to  remain  there  to  th«  ob- 
Kmrtlon  ot  navigation,  where  It  was  sunk  by 
•Fddeat  snd  misfortune.  Rei  r.  Watts,  2 
Uf.  875. 

The  owner  of  a  vessel,  sunk  In  the  fairway 
•1  «  navigable  river  no  as  to  be  danjrirous  lo 
V**tas  vessels,  who  retains  possession,  man- 
■r>iDent.  and  control  of  the  wreck,  must  eier- 


(  pMltlon.  and  Is  llnbln  for  dsmages  occi 
loiitd  to  snother  vessel  by  bis  neglect  so  t 
0  L  R.  A. 


do.    Tbe  SnarH,  eg  L.  J.  Adm.  N.  B.  22  [1800) 
r.  T4. 

The  owner  of  a  sunken  vessel  does  not  aban- 
don It  or  transfer  the  possession,  mans^ement, 
and  control,  so  as  to  avoid  responsibility  to  ap- 
proaching vessels  which  are  Injured  by  contort 
with  It,  by  employing  an  Independent  con- 
tractor to  raise  It,  and  placing  such  person  In 
actunl  physical  custody  ot  the  wreck.    IMd. 

While  tbe  owner  of  a  vessel  sunk  In  s  river 
by  accident  snd  without  neglect  or  fault  la  not 
bound,  after  abandonmeot,  to  remove  It  as  a 
nulsnnce.  yet  he  may  be  compelled  to  do  so 
where  the  boat,  after  Injury  by  Are,  was  still 
afloat  and  might  easily  have  been  removed,  bat 
sobsequently  sank  ttecauae  water-logged  and 
abandoned.  Detroit  Water  Comrs.  v.  Detroit; 
IIT  Mich.  45S,  T8  N.  W.  TO. 

The  owner  of  a  coal  barge  which  sinks  In  m 
public  river  Is  not  bonnd,  In  cB«  he  abandona 
It,  to  remove  it  as  an  obBtrnctloa  to  navigation. 
WInpenny  v.  Fhlladelphta,  66  Pa.  13E. 

The  owners  ol  a  tug  towing  a  canal  boat 
which  was  sunk  through  tbe  sole  fc.ult  of  a 
propeller  which  csme  In  collision  wltb  her,  are 
not  liable  tor  tbe  loss  of  a  veMei  which  a  few 
hours  later  ran  Into  tbe  sunken  cnnsl  boat  and 
sank ;  nor  Is  It  their  duty  to  remove  tbe  canal 
boat  BS  sn  obstruction,  or  to  mark  Its  location 
with  lights.  The  Swan,  8  Blitchf.  28S.  Fed. 
Cas.  No.   IS.GST. 

The  owner  of  a  vessel  sunk  by  bis  negllgenc* 
In  navigable  waters  Is  liable  tor  Injury  to  an- 
other vessel  wliIiJi  itrikes  upon  It  In  the  exer- 
cise of  due  core.  Boston  A  H.  B.  B.  Co.  v.  Mun- 
son.  IIT  Mass.  S4. 

Those  navigating  a  river  are  under  no  obliga- 
tion tn  remove  wrecks  which  may  be  made  In 
the  ordinary  and  proper  course  of  navigation  ; 
but  one  who.  for  his  own  beneQt.  and  not  for 
the  purposes  of  navigation  or  commerce,  uses 
any  navigable  pnrt  of  s  river,  Is.llable  In  dam- 
ages to  the  party  Injured  If  such  use  caases  a 
change  In  the  ordinary  course  ot  the  channel 
of  the  river,  and  Injury  resolta  from  tbe  con- 
sequent Increase  In  tbe  dlDlculty  and  danger 
of  navigation.  Missouri  River  Packet  Co.  v. 
Hannibal  A  8(.  J.  B.  Co.  1  McCrarr,  2S1.  2  ITed. 
28S. 

So.  s  city  which  haa  leased  a  steamer  Ear 
Ibe  use  of  Its  board  of  health  Is  responsible  tot 
the  resulting  nulssnce,  and  will  be  required  ta 
abate  It.  where,  after  bavlng  the  vessel  in  It* 
possession  for  two  years  snd  pending  a  eoo- 
troversy  with  tbe  lessor,  the  boat  was  partlnllr 
liurned,  and  Ihereatler  allowed  to  become  water 
logged   so  that  li  wnk  In  the  river  opposite  A      . 
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head,  110  Msaa.  17S;  Com.  t.  nffang,  119 
Hau;  300. 

The  sovereign  power  is  able,  by  express 
atatubor;  enactment,  to  grant  a,waj  the  pub- 
lic waters  o(  the  state,  and  vest  exclusive 
proprietarj'  owDcrship  therein  in  private  in- 
dividual grantees. 

Charles  River  Bridge  v,  Warren  Bridge, 
11  Pet.  605,  B  L.  ed.  S47. 

Owners  of  land  bordering  upon  great 
poods  have  no  ownerahip,  b;  reason  thereof, 
in  the  shores  ot  the  ponds. 

Fag  V.  Saicm  d  D.  Aqueduct  Co.  Ill 
Mass.  27;  Livingston  v.  Fan  Ingen,  9  Johns. 
507;  Gonncctieat  River  Lamlter  Co.  v.  01- 
colt  Falls  Go.  05  N.  H.  290,  13  L.  R.  A.  826, 
£1  A'tl.  1090;  ConeoTi  Mfg.  Co.  v.  Robert- 
ami,  66  N.  H.  1,  18  L.  R.  A.  079,  2S  Atl.  718. 

Blodsett,  Ch.  J.,  delivered  the  opinion 
of  tlie  court: 
December  7,  1620,  upon  Uio  petition  of 

public  pnrk.  Detroit  Water  Camra.  r.  Detroit, 
117  Mich.   483,   76  N.   W.  70. 

The  owner  o(  a  reeaei  aank  la  a  navlpibls 
rlTer  Is  twnud  to  place  ■  buoy  over  the  wrec" 
and  Ir  Is  not  enoiogh  to  ata[[on  a  watchmi 
near  the  ipot  or  pt^nt  at  danger,  even  though 
he  actually  gives  notice  at  the  danger  to  those 
In  charge  of  a  barge  brought  to  moor  at  f 
lilacs.  Lord  Ellenborough  Bald :  "It  Is  a  p- 
emptory  law  of  navigation,  that  when  any  ii 
stance  Is  xunk  In  a  navigable  rlrer  so  as 
I'rente  danger  a  bnoy  shall  ba  placed  over  It  for 
the  mfctT  or  the  public.  ...  A  verbal 
communication  may  easily  be  mlaDndeFatood, 
and  It  Is  very  Ilkeiy  (as  In  the  present  case)  to 
lead  to  conriiBlon  and  mlBchlet.  But  It  la  ot 
the  almost  Importnjce  to  the  property  and  the 
lives  ot  Ills  MaJeety'B  subjects  that  sucb  a 
warning  should  bo  gIvMi  OB  will  necessarily  In- 
form everyone  engaBed  In  the  navigation  of 
the  river  of  the  existence  of  the  danger."  Har- 
mon d  1.  Feitrson.  1  Campb.  015. 

A  board  of  water  commlsalonera  having  con- 
trol of  a  park,  and  autborlied  to  maintain  ac- 
tions, may  sue  to  compel  the  removal,  as  ■  nnl, 
lance,  from  the  river  Id  front  ot  the  park,  of  a 
aunken  vessel  which  not  only  obstructs  nsvlga- 
tlon,  bnt  Is  an  encumbrance  upon  the  property. 
Detroit  Water  Couirs.  v.  Detroit,  117  Hlcb.  4Sg, 
TB  N.  W.  70. 

The  owner  of  r.  boat  sank  In  the  harlior  of 
Xew  York  without  fsnlt  on  hlB  part,  and  aban- 
doned by  him.  Is  not  liable  to  the  owner  of  a 
vescil  dnmaged  by  running  upon  the  wreck, 
alnce  no  duty  to  remove  It  Is  Imposed  upon  him 
hy  law.  N.  I.  LiwB  18(10,  chap.  022,  only  re- 
qalres  sncb  removal  sfter  notice  from  the  pilot 
contmlBiionera  that  the  wreck  constitutes  an 
ahBlraelloa  to  navigation.  Ball  T.  Berwlnd.  20 
Fed.  G41. 

Where  the  owners  ot  a  vessel  snnk  near  the 
approDCb  to  a  barbor  abandon  it.  they  cease  to 
be  owners  of  the  ship  within  the  meaning  at 
the  act  of  1S4B  making  the  owners  tlal>1e  for 
the  repayment  of  expenses  Incurred  by  the  har- 
bor authority  In  removing  the  wreck.  Arrow 
Shipping  Co.  V.  Tyne  Improv.  Comrs.  [18»41 
A.  C.  308. 

The  Dublin  port  and  docks  act  32  &  83  Vict.. 
makins  the  owner  of  a  vessel  sank  In  that  port 
liable  for  the  eipeiue  of  removing  it.  being  a 
local  and  personal  act.  does  not  Increase  the 
eommou-Iaw  liability  of  such  owners  In  the  ait- 
aence  of  expresa  provision  to  that  effect,  and 
therefore  does  not  make  such  owner  perapnally 
liable  for  the  expense  ot  remavlng  a  vessel 
59  L.  H.  A. 


certain  mill  owners  on  Sugar  river,  whicb 
baa  ita  source  in  Sunapee  lake,  one  of  tba 
public  waters  of  the  tttlue,  the  defendanta 
were  incorporated  and  made  a  bodj  politic 
"to  sink  the  ouUet  of  said  lake  at  the  aourca 
of  said  Sugar  river  to  the  depth  of  10  feet 
below  the  low-water  mark  of  said  Jake,  and 
to  erect  and  maintain  a  dam  there  with  auil^ 
able  gates  and  Bumes  to  the  height  of  said 
low-water  mark,  for  the  benefit  Si  the  milla 
and  mill  privil^cs  aforesaidj  provided 
said  corporation  snail  make  or  tender  rea- 
sonable corapenaation  for  all  damages  which 
maj  accrue  to  individuals  bj  the  erectioa  of 
said  dam  and  works."  The  corporation  was 
organized  the  following  year,  and  soon  after 
its  oi'ganization  built  a  dam  at  said  outlet 
at  a  b^ght  which  has  remained  unchanged, 
and  bj  means  of  such  dam  baa  since  con- 
trolled the  outflow  of  the  lake.  ITie  present 
proceeding  is  to  restrain  an  alleged  infringe- 
ment of  public  and  private  rights  in  and  to 


270. 

The  ownera  ot  a  vessel  which  was  scuttled 
while  on  fire  tn  a  harbor  In  order  to  save  the 
rigging  may  be  compelled  to  remove  the  wreck 
SB  nn  obatrucllon  to  navigation,  under  the  act 
of  Congress  September  10,  1800.  1  10.  United 
Btales  V.  Hall,  11  C.  C.  A.  20*.  21  H.  8.  App. 
402.  420,  63  Fed.   4T2. 

Under  the  Canadian  atatnte.  87  Tict.  cbsp. 
20,  as  amended  hy  43  Vict.  chap.  SO,  authoris- 
ing the  removal  of  any  wreck  obstmcllng  I  tie 
navigation  o(  a  navigable  river,  and  making  the 
owners  "ot  the  vessel,  croft,  or  other  thing 
which  caused  such  obstruction"  liable  fcr  tbs 
expense  ot  such  removal,  tbe  owner  ot  the  ship 
St  the  time  ot  Its  removal  Is  liable,  and  not 
the  owner  at  the  time  of  the  dlsnater.  Qoeen 
V.  Mississippi  A  D.  8.  8.  Co.  4  Can.  Exch.  298. 

Under  )  47  of  the  Aire  A  Calder  navigation 
act  1880.  providing  that  It  the  owners  of  a 
sunken  vessel  shall  not  forthwith  remove  the 
same  It  shall  be  lawful  tor  the  undertakers  to 
do  so  and  detain  it  until  payment  of  all  ex- 
penses relatlug  thereto,  the  term  "owners"  re- 
fers to  the  owner  at  tbe  time  of  the  removal  of 
the  vessel  by  the  undertokers.  and  not  to  the 
owners  at  the  time  of  Ita  sinking,  and  there- 
fore where  the  o.rner  o(  tbe  sunken  vessel  aban- 
dons 11  to  the  nnderwrltera.  and  receives  pay- 
ment as  tor  a  total  loss,  he  la  not  liable  tor 
tbe  expenses  SDbsequently  Incurred  by  the  nn- 
dertakers  attemping  to  remove  It.  Barracloagb 
V.  Brown,  OB  L.  J.  Q.  D.  N.  8.  672,  78  U  T.  N, 
9.  TOT  [180T]  A.  C.  619,  Affirming  65  L.  J.  Q. 
R.  N.  a.  838.  TS  L.  T.  N.  S.  830.  74  L.  T.  N. 
8.  88. 

Under  the  marine  act  180O  of  the  colony 
ot  Victoria  relating  to  the  removal  of  sunken 
or  Btrnnded  wrecks,  and  Imposing  upon  tbe 
owner  of  such  ship  the  obligation  of  removing 
It.  snd  tnrtber  providing  that  upon  his  failure 
to  remove  It  tbe  coart  olTlcrT  may  do  so  and  de- 
fray the  expenses  oat  ot  the  proceeds  ot  the 
sale  of  the  wreck,  and  (hat  (he  exceaa.  If  any, 
should  be  chargeable  to  the  owner  ot  the  ship, 
the  person  who  la  the  owner  of  a  ship  at  the 
time  of  Its  stranding  Is  the  on*  liable  for  sucb 
excess  of  expenses  ot  removing  the  wreck,  al- 
thoDgb  such  owner  bnd  abandoned  It  to  the 
underBTlters  and  received  payment  on  bis  pol- 
icy of  Insunnce.  Smith  v.  Wiiaon.  flS  L.  J. 
P.  C.  N.  8.  68.  T5  L.  T.  N.  8.  81  11808]  A.  C 
379. 


The  court  distinguished  this  e 
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Statk  v.  Sukapee  Bak  Co. 
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tbe  waten  of  the  lalce  through  chsngea  in 
the  mtcr  level  occasioned  b;  the  mainto- 
naiice  of  the  defendants'  dam  and  worlcB, 
«nd  IB  ittstitnted  under  the  general  equity 
powem  of  the  court,  and  particularly  under 
1  3,  chap.  £05,  Pub.  St&t,  which  provides 
that  "any  legal  righta,  public  or  private,  in- 
fringed by  a  change  in  the  water  level  of  a. 
natural  laJce  or  poad,  .  .  .  maj  be  as- 
certained and  enforced  in  a  constitutional 
manner  on  a  bill  in  equity  without  prior  as- 
certainment of  the  right  by  a  suit  at  law; 
and  rights  oi  boating,  fiahing,  and  naviga- 
tion may  bo  enforce  on  a  bill  in  equity 
brought  by  the  attorney  general  in  the  name 
of  the  sUte."  'Itie  plaintiff  the  state  of 
New  Hanpehire  compUing  of  an  infringe- 
ment of  the  public  rights  of  navigation  and 
fiahinR  &nd  of  injury  to  ite  fish  hatcheriea. 
Tbe  plaintiff  the  Woodaum  Steamboat  Com- 
pany complains  of  an  infringement  of  the 
pnblie    right  of  navigation  to   its  special 


damage,  and  of  its  rights  as  a  littoral  pro- 
prietor. The  other  plaiuUQ's  are  littoral 
proprietors  upon  the  lake,  and  complain  of 
an  infringenient  of  their  rights  as  such.  It 
being  found  that  the  defeudaitts  have  not 
drawn  down  the  waters  of  tbe  lake  to  a 
point  below  that  authorized  by  their  charKr 
without  restrictions  as  to  times  or  seasons 
wtien  it  might  be  done,  all  the  plaintilfs  are 
apiMrently  remediless  upon  this  bran^  of 
their  case,  it  the  legislature  bad  authority 
to  make  the  grant.  While  the  question 
thus  presented  is  both  interesting  and  im- 
portant, as  well  as  one  upon  which  there  is 
more  or  lees  diversity  of  judicial  opinion  in 
different  jurisdictions,  extended  discussion 
of  it  is  not  now  deemed  to  be  necessary  in 
view  of  the  recent  decisions  in  Gonnectiout 
River  Lumbn-  Co.  r.  Otoott  Falls  Co.  85  N. 
H.  200,  13  L.  R.  A.  826,  21  Atl.  1090,  and 
Concord  Ufg.  Co.  v.  Robertson,  88  N.  H. 
1,  IB  L.  R.  A.  670,  25  All.  718,  in  both  of 


of  Tbe  Crystal,  71  L.  T.  N.  B.  S46  [1804]  A. 
C  508.  63  L.  J.  Prob.  N.  8.  146,  T  Atf.  Uar.  L. 
Caa  S13,  6  Beports,  2S8.  on  the  gronnd  that 
in  that  raae  the  atatute  did  not  refer  to  tbe 
owner  of  tbe  ship,  bat  lued  tba  term  "wreck" 
and  plarrd  Ibe  llabUltj  oo  tbe  owner  ol  tbe 
wrerk.  Tlw  conrt  also  dlitlagulabed  tba  case 
from  that  ot  BarraeJoogh  v.  Brown.  65  L.  J.  Q. 
B.  K,  8.  838,  78  L.  T.  N.  8.  680,  74  L.  T.  N.  8. 
8S,  on  tbe  gmmd  that  tbe  slatntea  In  tbe  two 
<xara  were  dllerentlj  worded. 

e.  Vn4tr  tfottitory  authority, 

1.  /n  general. 

When  an  Individual  interferes  witb  rights  of 
navlsHtlon  nndcr  autborlCr  of  a  statQte,  the 
ODl7  qneationa  that  can  arise  are.  Was  tbe  slat- 
nt<  lawfully  enacted?  and.  Is  Ibe  Individual 
sctlng  within  bis  Duthorltjt  Tbe  anawei  to 
Ibe  first  gnestJon  will  be  determined  bj  -the 
principles  discussed  nprn,  I. 

Tbe  legislature  maT  authorize  tbe  erection  of 
dams  and  booma  In  aavlBSble  rlrsra,  and  pic- 
•rrlbe  tbe  modes  In  which  those  author  I  aed 
thnll  bf  bnllt.     Morgan  v.  King.  18  Barb.  27T. 

Id  Michigan  tbe  da  mm  log  of  navigable 
tireams  altboagh  nicb  dam  Ib  not  provided 
with  locks,  is  permitted  by  statute  wbea,  [a  the 
judgment  and  dlacrellon  of  Ibe  board  of  sa- 
pervlauTB  of  tbe  proper  county,  It  Is  deemed  ad- 
visable. Tslentlne  (w  ral.  Dudley  v.  Berrien 
Springs  Water  Power  Co.  (Ulcb.)  8  Det  L.  N. 
C37,  ST  N.  W.  8T0- 

A  dnm  In  a  navigable  river  Is  not  a  nnlsanee 
vben  sulborlied  by  law  allhoogh  SD  obstnic- 
tlon  to  navigation.  EniworUi  V-  Com.  CS  Pa- 
320, 

An  act  granting  condltlona]  permEaalon  to 
fipct  a  dam  acroaa  any  stream  "declared  by  law 
a  public  bigbway,"  applies  to  any  public  stream 
u  declared  prior  to  tbe  time  of  the  erection  of 
tbe  dam, — especlslly  If  a  later  section  giving 
a  remedy  for  damages  from  inch  so  ereelloa 
shows  that  the  Intent  was  that  those  dnma 
might  be  In  streams  thereafter  declared  hlgh- 
wayi.     Brown  v.  Com.  8  Berg.  &  R.  ZT3. 

Legislative  permlaslon  to  construct  a  dam 
across  a  navigable  stream  will  give  a  right 
wblch  cannot  be  destroyed  by  the  declnrnllon  of 
a  mniilelpal  corporation  Hint  Ihc  dnm  Ib  a  pub 
lie  nuisance  endangering  Ihc  heallh  of  the  clly. 
Clark  V.  Syracase,  13  Barb.  32. 

A  grant  of  tbe  advanlagea  of  corporate  or- 
isDlsallon  to  persons  engaged  In  tbs  Improve- 
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ment  and  nae  of  Ibe  water  power  of  a  atreaa 
tor  manufacturing  purpose*  does  not  show  (hat 
a  total  or  partial-  discontinuance  of  the  way 
was  Intended  by  the  leglalalure.  Connecticut 
Blver  Lumber  Co.  v.  Olcott  Falls  Co.  63  N.  U. 
290,  IS  L.  R.  A.  820,  21  All.  1000. 

A  corporation  la  not  liable  for  damages  IdcI- 
dental  to  tbe  erection  ot  a  dam  across  a  lldal- 
rlver  harlwr  In  accordance  with  Its  franchiss 
from  the  etate,  by  reason  of  tbe  obstroctlon  of 
navigation,  or  by  altering  tbe  Rui  and  reflux  ot 
tbe  tide.  Parker  v.  Culler  Mllldam  Co.  SO  Ue. 
3SS,  37  Am.  Dec.  E6. 

A  mill  owner  who  erects  a  dam  on  a  naviga- 
ble stream  In  compliance  with  law  will  not  be 
liable  for  dsmages  resulting  from  the  use  ot 
tbe  chnte  tberelu  before  he  has  hod  time  to 
repair  It  after  Injnrj  by  flood  or  accident. 
HoUBli  V.  Walter.  10  Watis,  80- 

An  nnrestrlcted  grant  of  aulborlly  to  con- 
struct a  railroad  from  one  designated  point  to 
another  carries  with  It  authority  to  croaa  a 
navigable  stream  If  tbe  railroad  cannot  reason- 
■bfy  be  constmeted  wltbout  It.  Fail  Itlver 
Iron  Works  Co.  v.  Old  Colony  *  F.  River  H. 
Co.  S  Allen.  221. 

Tbe  gnint  of  s  charter  to  construct  a  rail- 
road between  termini  on  oppOBlte  aliJes  of  a 
public  stream  Includes  the  right  to  use  the 
river  In  h  reoeonabie  manner  by  laying  Its 
tracks  along  the  bed.  and  It  Is  not  bound  to 
cross  merely  at  right  angles.  Bchofleid  v. 
Pennsyivnnla  Schuylkill  Valley  R.  Co.  2  Pa. 
Dlst.  R.  ST. 

A  railroad  company  la  sulhorlied  to  con- 
struct a  portion  of  Us  works  In  a  part  ot  tbe 
bed  of  a  navigable  river  under  a  statute  au- 
thorlilng  It  to  construct  Its  railroad  In,  upon. 
or  across  roads,  rsliroads,  or  rivers,  hb  the  word 
"rivers,"  as  there  used.  Includes  both  naviga- 
ble and  non-nnvigable  ones.— especial iy  as  the 
Btatule  gives  It  the  same  power  lo  build  upon 
or  across  roads  In  which  the  public  bave  (he 
same  right  a>i  II  hns  In  navigable  rivers.  Abra- 
ham V.  Great  Northern  R.  Co.  16  Q.  B.  686,  5 
Eng.  L.  A  V-q.  Rep.  298. 

ITie  authority  to  construct  an  aqueduct  over 
n  navigable  river  Is  granted  ea  ncceiaitatt  bj 
B  grant  of  authority  to  construct  H  caasl  the 
termini  of  which  are  on  either  side  of  the 
river,  (ieorgetown  v.  Aieisodrla  Canal  Co.  12 
ret.  Bl.  0  I.,  ed.  1012. 

Cnnal  tnislees  .ire  not  llsble  for  obsCmctlng 
the  navigation  of  a  sti-cam.  not  capable  of  or 
used  tor  interstate  navigation,  by  tbe  eoa- 
•tmctlon  ot  an  aqueduct  lor  a  canal  over  tba 
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-vhicb  public,  private,  and  cbutered  rightn 
were  rarhaustively  urgued  by  eouiiBel  and 
carefully  considered  by  ttie  court.  An  e:c- 
aminatios  of  thoae  ciaes  will  show  tbat'the 
doctrine  enunciated  in  both  of  them,  go  far 


natural  ponds,  and  navigablf 
owned  bj  the  people,  and  lield  Id  trust  by 
the  stain  in  its  sovereigti  capacit;  for  their 
use  and  benefit,  such  use  and  benefit  are  not 
limited  to  navigation  and  fishery,  but  in- 
clude all  useful  and  lawful  purposes;  and 
that  the  beneficiaries  and  the  trustee,  act- 
ing as  a  body  politic  and  trustee,  cnn  au- 
thorize by  their  legislative  agents  even  an 
extinguishment  of  the  trust  and  an  aban- 
donment of  the  trust  estate.  Connecticut 
River  Lumber  Co.  v.  Olcod  Foil*  Co.  85  N. 
H.  376,  384-383,  13  L.  R.  A.  831,  S34-836, 

same,  under  aalborltT  of  law.  Depew  v.  Wa- 
bash &  E,  Canal  Trnitees,  6  lod.  8. 

One  auttiorlsed  to  canatruct  a  rofldwar 
across  a  bay  onmed  bj  a  town  In  Fee,  and  who. 
nnder  tbe  license,  builds  a  raad  on  piles,  can- 
not tbereafter  replace  Bucli  structure  witli  a 
solid  pmbsnkment.  although  tbe  terms  of  the 
license  are  hrusd  enough  to  hare  permitted  tbe 
construetloD  nC  an  enibankmeut  In  tbe  first  In- 
Btaoce.  Southampton  v.  lessup,  10  App.  Dlv. 
iSG,  i2  y.  7.  Supp,  4. 

Bj  Statute  T  Jnc.  cbap.  20,  piers,  plleo,  ]et~ 
tlea  and  the  like,  which  are  set  for  tortlBca- 
tloo  and  strength,  are  ordered  ta  be  main- 
tained.   Callls,  Sewers,  2SS. 

Boom  companies  ai^anlicd  under  tbe  Wash- 
ington act  ot  1895  hare  no  right  to  laterfere 
wtib  Ibe  naTlgadOD  or  ose  of  the  ■tream  upon 
which  tber  bsTe  coastrueted  booms.  Carl  v. 
West  Aberdeen  Ijind  *  Improv.  Co.  13  Waah. 
6ie,  43  Pac.  800. 

A  boom  company  Is  liable  for  Deedlesaly  or 
wllfult;  obstructing  a  nirlgable  stream  to  the 
hindrance  and  consequent  Injur;  ot  persons 
driving  tbelr  own  logs,  Wstts  v.  Tlttabawaaeee 
Boom  Co.  B2  Mlcb.  203.  17  N.  W.  808. 

In  J.  a.  Keator  Lumber  Co.  t.  St.  Croli  Boom 
Corp.  72  Wis.  02,  38  N.  W.  IS20.  It  is  laid  that 
a  booming  corporstloa  author] led  to  construct 
Its  worKs  on  navigable  waters  msy  not  unnec- 
esHirlly  Interfere  with  the  navigation  of  steam- 
boats and  otber  water  craft. 

A  log  boom  constructed  In  a  manner  con- 
formable to  a  state  etatute  at  a  time  wbeo 
Congress  bnd  not  assumed  Jurisdiction  over  tbe 
waters  is  smrmatlvely  authorised  by  taw,  with- 
in tbe  menu  log  of  a  slstule  prohibiting  any 
obstroctlon  not  alDrmallrely  author  lied  by 
law.  United  States  v.  Belllngbom  Bsy  Boom 
Co.  176  U.  S.  211,  44  L.  ed.  437,  SO  Sup.  Ct. 
Bep.  343. 

Tbere  Is  do  question  of  reasonaU*  use  for 
the  Jury  to  pass  upon,  and  the  conrt  may  prop- 
erly Instruct  them  tbnt  the  maintaining  of  a 
boom  was  unautborlzed.  wben.  onder  a  charter 
rigbt  so  to  construct  Us  booms  as  not  to  Inter- 
fere with  tbe  public  navigation  of  a  stream,  a 
boom  company  swings  Its  boom  across  the 
stream  and  prevents  tbe  navigation  thereof. 
Plunimer  v.  Penobscot  Lumbering  Asso.  07  Me. 
363. 

A  corporation  suthorlced  by  one  state  to 
maintain  booms  and  other  works  for  tbe  hnnd- 
llng  ot  logs  OD  a  river  forming  the  boundary 
between  two  states,  snd  over  which  they  hsve 
-  concurrent  Jurisdiction,  Is  not  liable  for  dam- 
ages from  tbe  obstruction  of  the  usvlgstlon  of 
tbe  river  doe  to  lack  ot  (aellltles  tor  storage, 
09  I..  R.  A. 


21  AtL  lOBl,  1093,  1096;  Concord  Mfg.  Co, 
V.  Robertson,  66  N.  H.  6-8,  12.  19,  22,  18  L. 
a.  A.  683,  634,  686,  889,  691,  25  Atl.  720, 
T21,  723,  727,  T2S.  These  decisions,  in  ad- 
dition to  the  high  source  whence  one  of 
thero  came,  comroend  themselves  to  our 
judgment  by  their  intrinsic  soundness;  an.t 
ve  are  accordingly  constraioed  to  hold  that 
the  defendants'  charter  was  such  a  one  as 
the  legislature  had  the  power  to  grant.  If 
this  be  BO,  our  duty  is  simply  to  construe 
the  chartfr,  not  to  rejudge  it.  It  is  for  the 
l^islature  alone,  "as  the  sole  depository  of 
the  sovereignty  of  the  state,  ...  to 
judge  of  the  public  interests  and  welfare  ii> 
the  disposition  and  use  of  it«  public  waters." 
As  was  well  said  by  llr.  Justice  Story  ia 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420,  605,  9  L.  ed.  773,  847:  "Whether 
the  grant  of  a,  franchise  is  or  is  not,  on  the 

because  It  falls  to  lake  poEseslan  ot  a  lake  mi 
tbe  other  state's  side  of  the  river  for  the  stor- 
age ol  logs,  which  would  be  beyond  the  Kope- 
of  Its  cbsrter.  J.  8.  Keator  Lumber  Co.  v.  St. 
Croli  Boom  Corp.  72  Wis.  62.  3B  N.  W.  B2». 

A  teglslstlvc  Intent  to  restrict  a  pobltc  right 
of  floatage  lu  a  stream  In  favor  of  a  mann- 
fscturlng  corporation  obtaining  a  grant  of  pow- 
er to  eierclae  riparian  rlgbts  therein  cannot 
lie  presomed  by  the  court  from  tlve  fact  toereTy 
Ibat  the  manufacturing  business  may  be  more 
Important  than  tbe  Inmtier  Interests  claiming 
the  right  to  enjoy  the  public  easement  ot  float- 
Bge  Id  the  stream.  Connecticut  River  Lumber 
Co.  v.  Olcott  Palls  Co.  B5  N.  H.  290,  13  L.  R, 
A.  S2B,  21  Atl.  lOeO. 

2.  BtfceedlsfT  outHorltn. 

A  dsm  across  navigable  water,  constmcted 
under  authority  of  the  leglslstnre.  Is  liable  to 
abatement  as  a  nuisance  If  It  Is  so  built  as  to 
Impede  navigation  beyond  what  the  statute  au- 
Iborlzed.     Keuwlck  t.  Morris.  3  Hill,  621. 

Under  a  fraachlse  to  erect  s  dam  in  a  pub- 
lic stream  to  create  water  power,  no  loslinca- 
tlon  can  be  found  for  raising  a  pool  to  be  nseit 

mwmlll.  Com.  v.  Church,  1  P».  St.  105,  44 
jlm.  Dec  112. 

A  grant  ot  a  privilege  to  erect  and  maintain 
a  dam  in  ■  navigable  river  provided  It  does  not 
obstruct  or  Impede  navlgatico,  only  restrlclB 
the  power  o(  erection  so  far  as  tbe  obstruction 
Is  s  BUbatantlal  Impediment,  not  merely  mak- 
ing navigation  more  dlfficnlt,  but  partially  de- 
stroying tbe  power  of  using  the  stream  for  nav- 
Igsble  purposes.     Ensworth  v.  Com.  S2  Pa.  320. 

Where  one  msy  msiataln  a  dam  on  a  naviga- 
ble strosm  BO  long  as  navigation  Is  not  Im- 
peded thereby,  he  will  be  liable  lor  damsite 
when  hU  dam  cnnnot  be  passed  with  the  use  of 
ordinary  care,  diligence,  and  skill,  no  matter 
what  the  stsge  of  ttke  water.  Flumer  v.  Alex- 
ander. 12  Ps.  81. 

A  dam  In  a  navigable  river  is  of  illegal  height 
where  tbe  major  pert  thereof  Is  higher  than 
authorised  by  statute,  although  a  slide  or  chute 
In  the  center  ot  the  dsm  does  not  exceed  tbe 
nuthorlzed  height.  Arpln  v.  Bowman,  83  Wis. 
04,  53  N.  W.  IBl. 

One  having  a  legislative  grant  to  build  and 
maintain  a  dam  dctdbs  b  navigable  river,  on 
condition  of  making  end  keeping  in  good  ordT 
end  repair  a  lock  for  the  safe  passage,  withont 
delay  or  expense,  ot  such  IkiiiCs  and  other  craft 
as  ususlly  navigate  (he  river,  and  alio  a  sluice 
of  stated  dlmensloa*  Cor  the  benefit    of   shad 
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wlKrie,  promatdTe  of  tfa«  puUic  intereate,  ia 
ft  queBtion  of  fact  uut  judgment,  uood 
which  diSereDt  minds  ma;  entertain  differ-  | 
cut  opinions.-  It  is  not  to  be  judicially  u- 1 
*umed  to  ba  injurious,  and  then  the  grant 
to  be  reasoned  down.  It  is  a  matter  ezdu-  I 
aivel)'  confided  to  the  sober  consideration  of 
the  legislature,  which  is  invested  with  full 
discretion,  and  possesses  ample  means  to 
decide  iL  For  myself,  meamng  to  apeak 
with  all  due  deference  for  others,  I  know  of 
DO  power  or  authority  confided  to  the  judi- 
dal  department  to  rejudga  the  decieiona  of 
the  legislature  upon  such  a  suhjecL  It  has 
an  occlusive  right  to  make  tha  grant,  and  | 
to  decide  whether  it  be  or  be  not  for  the 
public  interests.  It  is  to  be  presumed,  if  I 
the  grant  is  made,  that  it  is  made  from  u 
hish  oense  of  public  duty,  to  promote  the 
piiUic  welfare,  and  to  establish  the  public 


proaperity."  Such  beduf  the  reapeetive 
rights  of  the  le^slatnre  and  the  court,  thu 

defendants'  charter  can  be  annulled  or  mod- 
ifled,  if  at  all,  not  by  a  court  of  equity,  but 
only  by  the  authority  by  which  it  was 
granted.  It  follows  from  these  conclusions 
that  the  mere  lowering  of  the  lake  by  the 
dtiendants  to  the  chaHer  point  caji  aftoril 
the  state  and  public  no  well-founded  ground 
of  complaint^  if  done  in  a  reasonable  man- 
ner; and,  a  fortiori,  much  less  can  the  low- 
ering of  it  only  about  2}  feet,  which  is  the 
extent  of  the  defendants'  acU  in  that  re- 
gard, so  far  as  appears.  And  certainly  the 
Uttoral  proprietors,  aa  such,  cam  have  no 
better  ground  of  oomplaint,  because,  as  is 
well  understood,  in  public  waters  there  is  no 
private  ownership  m  the  soil  below  ordi- 
nary high- water  mark.  The  primary 
ground  of  their  grierance,  and  t^e  one  from 


EstierT.  Is  oni;  liable  on  his  defaait  to  such 
perscais  as  brlos  tbemsclves  nitbin  Ibe  strict 
(cruiB  ol  tbe  STsnt,  e.  n.,  navigators  ol  such 
craft  as  nmsJIy  nsTlgsted  the  river  whsn  tba 
ETUI  wuR  made.  Karwell  V.  Smitb,  16  N.  J. 
L.  133. 

A  dam  erected  across  a  nsvlgable  stream  nn- 
der  sanction  of  a  leglBlatlve  act  requiring  It 
not  to  Interfpre  with  navlgatliMI  mar  b«  re- 
giirded  as  a  nulwince  If  not  kept  in  the  coodl- 
Ikn  rvquired  by  tbe  act,  and  an  action  as  for 
iBjarj  b;  a  nuisance  may  be  maintained  by  tbe 
owner  of  ■  boat  Injured  by  reason  of  an  ob- 
MnictloD  of  nBTlgatlon  tberebj.  Uogg  v.  Zanea 
Till*  CanaJ  1  Utg.  Co.  B  Obla,  410. 

The  sraatee  of  a  ri^t  to  erect  a  dam  on  a 
oavlKSble  Btreain  provided  that  navigation  be 
not  impeded  thereby  must  remove  an;  bar 
formed  In  the  river  by  reason  of  tbe  dim  aJ- 
tboogb  a  natural  conseqnence  of  anj  dam  that 
coDld  be  balit     Bacon  v.  Arthur,  4  Watts,  43T. 

The  owners  of  a  dam  across  a  navigable 
Mrcam  wbicb  Is  a  common  higbwaj  under  tba 
ordlnanee  of  1T8T,  constructed  by  them  under 
Inrlslatlve  autborlly,  which  prorldea  that  If  It 
■hall  be  ao  maintained  as  In  any  wise  to  Impede 
or  render  dangerona  navigation  they  sbal!  be 
civilly  liable  to  persons  Injnrcd,  are  liable  tor 
dsDiages  to  the  owner  of  a  boat  Injured  by  res- 
MD  Of  an  olistnictlon  of  navigation  by  sucb 
duD,  slthmigb  all  diligence  waa  nscd  to  pre- 
itDt  the  dam  from  creating  an  obstruction  to 
■avlgatlon.  where  want  of  ordinal?  care  on  the 
part  of  those  navigating  the  boat  la  not  sbown. 
Ibi-t. 

One  who  baa  erected  a  dam  upon  a  navigable 
stream  nnder  tbe  aoCboHty  o(  tbe  leRlslstnre. 
rtqnirlng  tbe  maintenance  of  a  good  and  suf 
Sdenl  slide  (or  tbe  passage  of  raits,  and  by  do- 
lofl  so  bBS  Improved  tbe  navigation,  may  not. 
1(  be  causes  Injory  to  rntCs  properly  and  skll- 
fally  constracted  and  managed,  by  means  o( 
ibF  Improper  candltlaa  of  Ibe  dam  or  other  im- 
proper obstrnctlona  defend  on  tbe  ground  tbat 
llw  same  rifla  could  not  bave  floalfd  on  tbe 
river  at  all  In  Us  natural  state.  Volk  v.  El- 
drpd,  2:1  Wis.  410. 

One  who  obstructs,  by  s  dam  of  Illegal  belgbt, 

■  river  constllutlng  a  public  blgbway.  la  llible. 
wHbont  notice  to  abate,  to  one  Injured  by  re« 
ton  tbcrwf  whllt  rightfully  uBlng  the  river  for 

■  lumber  drive,  nltbough  Ibe  dam  Is  but  a  con- 
tlnnance  of  a  pre-eilating  niilsan(«.  Arpln  v. 
Ronmiin.  S3  Wis.  E4,  53  N.  W.  131. 

Under  a  rlgbt  to  erect  a  dom  across  a  pub- 
llr  stream  on  condition  that  proper  locks  and 
tlopes  are  provided  for  the  paseage  of  boats 
snd  rafts,  tbe  owner  of  a  dam  will  be  liable  tor 
59  L.  R.  A. 


damages  resulting  from  bis  fallare  to  provide 
those  taclIlClea     Baghes  v.  Helser,  1  BInn,  iCS. 

A  statute  prohibiting  tbe  construcUon  of  a 
dam  across  a  stream  without  aufflelent  locks  or 
slopes  to  admit  the  free  navigation  of  such 
stream  Is  violated  by  the  owner  of  a  dam  wbo, 
though  equipping  It  with  a  riope.  kept  tbe  gates 
closed  and  refused  to  allow  a  person  to  pass 
through  with  a  raft  without  paying  toll.  State 
V.  Cnllam.  2  Specra,  L.  SSI. 

Simply  consulting  to  tbe  repair  of  a  dam 
does  not  make  Itie  party  consenting  liable  for 
damages  to  Inmlnr  rafta  by  reason  of  the  rais- 
ing of  tbe  dam  to  a  height  greater  tbnn  that 
Buthorlied  by  statute.  Arpln  v.  Bowman,  63 
Wis.  54,  03  N.  W.  ISl. 

The  rights  of  the  public  In  relation  to  a  free 
pnasagewny  on  navigable  streams  for  tbe  prop- 
erty of  each  cltlien  should  be  liberally,  and 
tbe  rights  of  the  owners  of  piers  and  booms 
atrlcUy.  construed.  It  is  the  duly  of  owners  ot 
piers  and  booms  on  a  navigable  stream  to  use 
UDUBuai  diligence  In  clearing  a  pasoagewsy 
for  logs,  but  Cbcy  are  not  responsible  If  logs 
csnnol  be  put  through  tbalr  piers,  or  divided 
there  becsusv  obstructed  below.  Leigh  v.  Holt. 
S  Bias.  338,  Fed.  Caa.  No.  6.220. 

A  boom  company  swinging  Its  boom  across  a 
river  to  tbe  obstrucllon  of  the  public  use,  con- 
trary to  Its  charter  powers,  will  be  beld  liable 
for  damnges  caused  tbereby :  and  no  one  Is 
bound  to  take  notice  of  tbe  declared  purpose  of 
the  company  to  so  swing  Its  boom,  or  to  take 
more  than  ordinary  care  In  the  preservation  of 
his  logs  after  he  has  notice  that  tbe  dsmngi;  Is 
done.  Plummer  v.  Penobscot  Lumbering  Asso. 
6T  Ue.  36S. 

Under  a  statote  providing  that  booms  ahaJl 
be  so  constructed  as  to  allow  tbe  free  passage  of 
vessels  between  them  snd  the  opposite  shore,  a 
boom  Is  not  aulborlied  which  completely 
blocks  np  tbe  channel  of  tbe  river,  leaving  no 
the  free  passu  I        --      ■  
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opened  to   permit 
'B    V.    BelUngbnm 
d  U.  S.  211,  44  L.  ed.  43T,  20 


oust  rue  ted   ll 


But  Ibe  fact  that  a 
river  within  a  state  In  pursusuce  of  stnle  leg- 
islative authority  does  not  contona  to  [be  re- 

tloQdi^a  not  render  It  an  unlawful  stniriure 
of  whU'h  s  I'edernJ  court  may  take  cognljBnce. 
Id.  20  C.  C.  A.  B4T,  4S  U.  B.  App.  443,  SI  Fed. 

Where  a  boom  company  Is  Indicted  for  maJn- 
tnlnliig  n  dam  In  a  navigable  stream,  it  Is  a  de- 
fense that  tbe  obstruction  was  aulhorlied  br 
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trhldi  all  the  others  follow,  is  the  .. . 
iDg  uf  a  portioa  of  the  land  underlying  tlie 
water  between  the  high  Bnd  low- water 
marlu.  "But,"  aa  is  said  by  the  defendants' 
counsel,  "the  et«te,  &nd  not  these  individual 
plaintiffa,  ia  the  owner  of  the  lake  and  of 
the  soil  to  high-water  mark,  and  had  a  right 
to  confer  its  use  and  enjoyment  upon  ita 
grajitee.  If  this  affords  some  inconvenience 
to  the  plaintjlfs  in  reaching  the  watet,  or 
lessens  the  enjoyment  of  residences  upon  or 
near  the  lake  shores,  there  is  no  legal 
ground  of  complaint;  it  is  purely  damnum 
absque  injuria."  See  Fay  v.  Salem  d  D. 
Aqueduct  Co.  ill  Mass.  27,  29,  20,  and  au- 
thoritira  cited.  But,  while  tlie  plaintiffs 
Lave  no  well-founded  ground  of  complaint 
occasioned  merely  bj  the  lowering  of  the 
lake  within  the  charter  limit,  the  defend- 
ants,  notwitlistanding   their    charter,    were 


Mab., 

bound  to  exerdse  th«  right  its  obtained  in  » 
reasonahle  manner,  not  onlj  as  to  the  plain- 
tilfs,  but  as  to  all  others  having  rightful  in- 
terests upon  the  shore*  or  in  the  waters  of 
the  lake,  and  are  justtv  aubject  bo  liability 
for  failure  to  do  so.  Nevertheless,  we  think 
the  rights  expressly  conferred  by  the  char- 
ter must  be  r^iarded  as  paramount  to,  and 
an  necessarily  impairing  to  some  extent, 
such  other  interest;  aiid'  therefore,  while 
the  defendants'  management  of  their  dkra 
in  respect  of  low  water  in  18S0  or  1881  may 
properly  have  been  open  to  the  adverse  crit- 
icism testowed  upon  it  by  the  referee,  still, 
in  view  of  the  limited  extent  to  which  thn 
defendants  have  exercised  their  right  to 
lower  the  lake,  and  their  sirty  years'  user 
of  it  without  objeetiMt,  and  in  Uie  absence 
of  any  finding  tJia,t  the  water  has  ever  been 
drawn   below   what   was   necessary   for   tiM 


la  (-Bused  In  tbe  passage  of  boats.     Slati 
IslflDd  Boom  Co.  i\  W.  Va.  T9S,  24  S.  W.  B»0. 

When  a  aisle  reaenolr  la  a  floatable  atresm 
has  been  lawruEIy  con  at  meted,  and  the  only 
ritult  for  which  Ilabllit;  can  attach  la  In  the 
location  aad  constroctlon  of  a  chute,  the  evi 
dcnce  nnit  be  plain  ai  to  the  eiteul  to  whirl 
Hiich  fault  haa  Impeded  navigation,  or  from 
wblcb  Epeclal  damages  can  be  estimated.  ~ 
ton  V.  Btate,  72  App.  Dlv.  218,  T6  N.  7.  Supp. 
167. 

An  aqueduct  conatmcted  to  carry  a  canal 
acroaa  a  nuvlgable  river,  the  navigntlon  of 
whicb  Is  tbercby  Intecfered  with,  becomes,  upon 
the  abandonment  of  the  canal  bj  the  atate,  a 
common  nuisance  for  the  abatement  of  whicb 
an  action  mar  be  maintained  b;  anf  riparian 
proprietor  esiwclnllf  Injured  therebj.  Hubbard 
V.  Toledo,  21  Ohio  St.  379. 

S.  BrKtdst. 

There  ts  no  doubt  at  the  present  time  of  the 
legislative  rli;bt  to  authorise  the  bridging  of 
navigable  watera.  Provision  is  nsoBlly  mnde 
for  bridges  of  inich  a  character  that  the  rights 
of  narlgntlOQ  will  receive  aa  little  Injur;  as 
possible. 

A  bridge  over  a  aarlgable  river  or  arm  of  tlie 
sea  1b  a  Duiaance  unless  aulharlied  b;  the  legU- 
iatnrt.  Cbnrles  River  Bridge  v.  Warren  Bridge, 
T  Pick.  344 ;  MonoDgnhels  Bridge  Co.  v.  Kirk, 
46  Pa.  112,  84  Am.  Dec.  52T. 

But  In  R^.  V.  Betts,  18  Q.  B,  1022,  4  Coi. 
Ch.  Cas.  211.  10  L.  J.  Q.  B.  N.  8.  SOI.  22  Kng. 
U  *  l-^.  240.  It  was  held  that  the  building  ol 
a  bridge  parll^  In  the  bed  ot  a  navigable  river 
ts  not  aecesiitrllr  a  nuisance :  that  the  queallan 
wb<>thvr  in  fact  it  was  so  or  oot  Id  a  particular 
Instance  is  for  the  Jurj.  Lord  Campbell  said, 
the  trae  quest  Ion  la  whctber  a  damage  accruca 
to  the  navigation  In  a  pnrtlcular  locality,  and 
that  Is  for  tlJC  Jury. 

And  In  a  Cnnada  case  It  was  held  that  a 
bridge  over  nuvlgiible  waters  Is  not  a  nuisance 
so  long  ns  it  IB  no  damage  to  the  navigation. 
Thurlow  V.  Hognrt,  IS  V.  C.  C.  P.  0. 

There  nn  three  CSBCS  In  which  the  antborttr 
of  the  leglalature  to  erect  a  bridge  across  n 
stream  la  necfBsarj :  (1)  Where  the  stream  la 
navlguble;  (2)  where  tbe  title  to  the  bed  of 
the  stream  Is  In  the  public;  <3)  where  the 
right  to  take  talis  is  desired.  Ft.  Plain  Bridge 
Co.  V.  Smith.  SO  N.  Y.  44. 

A  bridge  may  be  erected  over  a  stream  which 
M  L.  B.  A. 


aavlgable  tor  rafta  Spring  v. 
t.  6»e. 


When  a  railroad  Is  authorliei 
bridge  over  a  public  stream  provided  that  the 
free  and  un  Id  te  erupted  navigation  thereof 
ahnll  not  be  Interfered  with,  tbe  condition  of 
the  grant  Is  not  met  udIch  navigation  Is  left 
open  at  all  tlmes.~1bat  la,  entirely  unlntec^ 
rupted.  Snure  v.  Great  Western  R.  Co.  13  U. 
C.  Q.  B.  376. 

Although  a  bridge  Is  of  very  great  pablic 
benent.  while  the  prejudice  tl  causes  to  tbe 
public  as  an  obitmctlon  to  navlgBtlon  Is  of 
the  allghtcsl  possible  degree.  If  unautboriied.  It 
Is  an  Illegal  structure  amounting  to  s  public 
nuisance.  Queen  v.  Moaa.  26  Can.  8.  C.  323, 
Afflnnlng  b  Can.  Exch.  80. 

Bg  one  who  rightfully  malntslns  s  mllldam, 
whereby  a  stream  safflelently  large  and  deep  to 
permit  of  the  floating  of  logs  at  some  seasons 
of  the  year  Is  rendered  of  sufflclent  capacity  to 
Boat  a  steamer  wblch  has  long  been  used  to 
transport  tbe  products  of  the  mill  up  the  river, 
the  bridges  across  which  hsve  been  built  so  as 
to  permit  of  the  passage  of  Che  boat.  Is  entitled 
to  an  Injunction  restraining  local  antborilies 
from  rebuilding  a  bridge  so  as  to  deprive  bim. 
without  condemnatloD  or  compensatioD,  of  his 
right  la  ran  his  boat,  atofflet  v.  Ifstes,  104 
Mich.  208,  62  N.  W.  347. 

Bat  tbe  common-law  rule  that  every  obstruc- 
tion, however  small,  to  the  free  navigation  of  a 
public  river  Is  In  strictness  a  nuisance,  la  un- 
ressonable  snd  sbsurd  when  spplled  to  every 
creek  where  tbe  tide  ebbs  and  flaws,  or  wblch 
a  chance  sloop  might  oceaslonally  visit,  as 
ngalnit  tbe  cnnstructlon  of  a  railroad  or  other 
highway  thereover  for  the  convenience  of  tbe 
public.  The  question  In  every  such  case  Is  as 
to  the  relative  Importance  ot  the  two  Interests 
In  that  particular  Instance.  Devoe  v.  Penrose 
Perry  Rrldg*  Co.  3  Am.  L.  Reg.  79,  Fed.  Cna 
No.  3.84  S. 

And  tbe  eonstmctlon  of  a  bridge  over  a  aav- 
lgable stream   under   leglBlallve  aatbority   can- 

'  tie  adjudged  a  nuisance  where  the  atate 
the  coDstltutloual  power  to  nulborlie  It. 
People  e#  rel.  State  Harbor  Comrs.  v.  Potrero 
*   B.  V.  R.  Co.  67  Cal.  Idfl.  7  I-ac.  44D. 

If  the  abridgment  of  the  right  of  passage 
nlODg  a  river  occasioned  by  tbe  erection  of  a 
irldge  across  a  stream  Is  tor  a  public  purpose 
ind  produces  a  public  beneflt,  and  if  tbe  erec- 
.lon  Is  in  a  reasonahte  situation,  and  a  rea- 
,onahle  space  Is  left  for  the  paassge  of  vesaels 
in  the  tlver,  It  Is  not  an  nnreaaonsble  obstruc- 
lon  nud  IndlcUble.  Mississippi  A  U.  O.  Co.  v. 
Wsrd,  2  Blsck,  489.  17  L.  ed.  Sll. 


IMl. 
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Unrfwal  operation  of  tbe  macMneiy  on  the 
river,  or  that  the  defendants  bsTe  made  an 
iutentioiud  niisuBe  ol  the  water,  or  have  in- 
tended in  any  waj  to  cause  DnneceaaBty  ao- 
nujuiee  and  damage  to  the  plaintiffs,  we  are 
ol  opinion  that  no  case  is  established  by  the 
reported  facts  which  entitles  the  plaintiffs, 
or  any  of  them,  to  equitable  reliel.  In  re- 
spect to  the  raising  of  the  water  to  an  un- 
usual height,  another  and  quite  a  different 
case  is  presented.  The  defendants'  charter 
authorizefl  the  erection  of  a  dam  to  low- 
water  mark  only,  whereas  the  height  to 
vhich  they  originally  constructed  and  have 
iiuce  mnintainol  it  is  the  natural  high-wi- 
ter  mark;  or,  in  other  words,  2  feet  above 
the  point  authorized  by  the  charter.  This 
maintenance,  however,  so  far  as  appean, 
caused  no  injury  to  the  shore  owners  or  to 
the  public  up  to  1851,  when,  aa  is  found  by 

It  cannot  be  ar^ed  that  a  drawtn-ldge  aver  a 
navigable  ■tream  is  Dot  a  legal  stracture  be- 
fiDae  not  located  at  tbe  exact  polot  aathortied 
bj  the  board  ot  ■uperrlsora.  where  It  bai  been 
In  existence  for  twentT-alne  jears  wllbout  any- 
oDf  yuesiloDing  its  legalit;,  and  the  leglslatare 
and  board  of  ■aperrlaors  have  recopilied  It  by 
prDTldlu£  for  Ita  malntenanee.  Dietrich  t. 
Scbrtmms.  117  Mich.  298,  TB  N.  W.  ei8. 

A  bridge  iwnnjtted  bj  an  act  ot  tbe  state 
i(gl«lfltore,  but  not  conatrneted  In  accordance 
vitb  It,  Is  an  aaaatborlxed  obstractloD,  and  tbe 
Qnner  ot  a  vessel  Injured  b;  a  collislOD  with  It 
mar  maintain  a  suit  <n  permnam  In  admlralt; 
■lalast  the  owner  □(  Ibe  bridge  for  damagei: 
I'ut  he  must  Hllege  and  prove  that  the  coIHbIihi 
■M  caused  by  the  defective  conatcnctloo  or 
malnteranre  of  the  bridge  In  some  speclfled  pac- 
llmlar.  Oregon  Clt;  Transp.  Co.  v.  ColoDibia 
i:trwt  Rrldge  Co.  53  Fed.  G4B. 

A  bridge  cocstructed  across  a  navigable 
river  at  a  point  where  the  current  li  itralgbC 
and  ilngglsti  Is  not  an  obstructloD  to  navlga- 
lloD  where  the  draws  are  120  feet  In  the  clear, 
tbe  piers  except  where  the  draws  are  placed  are 
ao  feet  aport,  and  tbe  bridge  standB  S3  feet 
ebove  low  water  and  23  feet  above  blgb  water, 
tnllifd  States  v.  Hallroad  Bridge  Co.  6  HcLean. 
SIT,  Ked.  Caa.  No.   16,114. 

A  bridge  company  will  be  restrained  (roai 
proceeding  wflh  Its  works  snd  placing  piles  In 
■  uvigahle  river,  without  proof  of  substantial 
bijarr  to  the  public,  wbere  It  la  proceeding  Id 
liolatlon  of  law  and  In  a  manner  tending  to 
pnbllc  Injnry.  Atty.  Gen.  v.  Sbrewsbnry 
IRIngslaod)  Bridge  Co.  L.  R.  21  Cb.  DIv.  TS2. 
31  L.  J.  Cb.  N.  B.  746,  46  L.  T.  N.  B.  BST,  30 
Week.  Hep.  916. 

A  atatate  authorizing  a  railroad  coTppiny  to 
«wt  a  bridga  similar  to  one  alresdy  erected  by 
It  li  no  dcfenae  In  aa  action  by  a  steamboat 
owner  to  recover  damages  for  tbe  obstruction 
of  aavlgatlon  caused  by  tbe  bridge  daring  the 
lime  It  was  In  eilatence  prior  to  the  passage  or 
the  statute.      Feltas  v.  Bwon,  62  HIsi.  419. 

Tbe  qncEtloD  as  to  whether  a  bridge  over  a 
nsTlgsble  Btrenin  Is  a  public  nuisance  does  not 
depend  upon  tbe  smoaaC  ot  public  beneDC  con- 
tnna  by  It :  bat.  If  a  bridge  Is  necesBary  for 
ihe  coDvenlence  of  tbe  public,  and  does  not  pre- 
vent the  free  nse  of  the  stream  aa  a  public  hlgh- 
■ay.  although  causlDg  some  slight  Inconven- 
intr  tn  Ibose  who  bad  been  In  the  habit  of 
nivlgstlag  the  atresm  by  obliging  them  to  take 
some  addlllonsl  precautious  In  passing  It,  It  Is 
"     a  nuisance.  Williams  v.  Beards- 


ley.  2  Ind.  B91 
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the  referee^  in  order  to  enable  them  to  draw 
the  water  to  a  lower  depth,  the  defendants 
sunk  the  channel  of  the  river  below  the  dam 
to  the  depth  of  2i  feet  or  more,  recon- 
structed the  dam,  removed  obeta^lES  to  the 
flow  of  the  water  from  the  channel  above  it, 
and  by  means  of  these  changes  and  Uie  addi- 
tion of  flashhoarda  to  the  dam  created  a 
higher  level  of  the  water,  which  caused  in- 
jury to  the  shore  owners  upon  the  lake  by 
the  flowage  of  their  lands.  Some  of  them 
subsequently  brought  suits  therefor,  and  re- 
ceived compensation  through  an  adjustment 
mode  with  them  by  the  defendants  involving 
tbe  "acknowlednnent  ot  liability,  determi- 
nation, and  aatisfactioD  of  damages."  One 
of  the  suits  so  adjusted  was  that  of  John 
Pike,  which,  in  addition  to  the  payment  of 
damaites,  resulted  in  an  agreement,  made 
in    IBoS   between   him   and  the  defendants, 

cause  It  causes  an  obstruction  to  tbe  channel 
of  the  river.  The  Passaic  Bridges.  B  Wall.  TS2, 
and  tub  nam.  Hllnor  v.  New  Jersey  B.  * 
Transp.  Co.  16  U  ed.  799. 

A  bridge. vrlth  proper  draws,  constructed  over 
a  navigable  river  under  authority  of  law.  la  not 
a  nuisance.  The  resulting  hindrance  to  navi- 
gation la  a  public  aeceaslty.  Uantlua  Highway 
Conira  v.  Chaffee,  1  Mich.  N.  P.  147. 

The  erection  of  bridges  over  rivers,  aa  con- 
atrneted and  placed  as  to  do  the  leaat  possible 
Injury  to  tbe  navigation,  has  never  been  held 
to  be  a  nalsancc.  Thompson  v.  Paterson  A  H. 
n.  B.  Co.  9  N.  J.  Eq.  028. 

r'very  bridge  may  be  said  to  t>e  an  obitruc- 
tloD,  but  the  delay  or  rlak  Inseparable  to  Ita  ex- 
istence does  not  make  It  an  ottstmctlon  In'  con- 
fmplatlon  of  law.  Columbna  Ina.  Co.  v.  Pe- 
oria Bridge  Asso.  6  UcLean,  70,  Fed  Cos.  Ko. 
3,(Me. 

Tbe  regulation  ot  bridges  over  public  atreams 
Is  a  legislative,  not  a  judicial,  question.  Ull- 
aor  V.  New  Jersey  B.  Co.  6  Am.  L.  Beg.  6,  Fed. 
Cas.  No.  9.620. 

A  statute  couterring  power  to  la^  out  high- 
ways,  although  silent  oa  to  the  conitrucllou 
of  bridgea,  carries  witb  It  by  Implication  the 
pon-er  to  conalruct  bridges  along  its  route,  even 
nver  navigable  waters,  uecessltntlng  (be  con- 
struct loo  of  bridges  provided  with  draws. 
Brown  r.  Picston.  3S  Conn.  219. 

A  railroad  company  aathorlied  hj  act  of 
Congress  to  lay  out.  locate,  construct,  fumlab, 
maintain,  nnd  enj<^  a  continuous  railroad  be- 
tween speclDed  points,  with  all  the  powers, 
privileges,  and  Immunitlea  necessary  to  that 
end.  Is  entitled  to  bridge  (  navigable  river 
which  It  must  necessarily  cross,  sllhough  It 
will  In  some  measure  impair  (he  navlgsblllly  ot 
the  river,  and  the  extent  of  such  obstruction  la 
n  question  the  courts  must  determine  in  tbe 
nhsence  of  specinc  directions  on  the  part  of 
Congress.  Hughes  v.  Northern  P.  B.  Co.  9 
Sawy.  313.  18  Ked.  106. 

The  right  to  build  a  bridge  over  a  navigable 
stream  under  a  grant  of  tbe  legislature  having 
Jurisdiction  thereof  Is  coextensive  with  tbe 
right  of  navigating  snch  stream,  and  If  aneb 
bridge  Is  constructed  so  as  to  Interfere  as  little 
Ds  possible  with  free  navigation,  upon  the  moat 
approved  plan,  wllh  a  auQIclent  way  left  for  the 
passage  of  boats  In  ordinary  conditions  of  wind 
snd  stages  of  water.  It  cannot  be  adjudged  to 

although  In  times  of  high  wind  or  water  or- 
dinary prudence  would  require  a  boat  to  delay 
passing  through  the  draw  until  the  condition 
of  the  elements  should  become  more  favorable. 


Nbw  Haupbhub  SurauH  Cobbt. 


Uut  the  water  ebould  not  thereafter  b« 
raised  to  m.  higher  levtl  than  u  now  indicat- 
ed by  the  figure  10  upon  a  gauge  at  the 
dsm.  Upon  the  reasonable  conatructioa 
which  the  Pike  agreement  is  entitled  to  re- 
ceive, no  violation  of  it  bj  the  defendants 
appears  until  18QT.  During  the  spring  and 
summer  of  that  yesj,  especially  in  filay  and 
June,  it  is  found  by  the  referee  that  "an 
exceptionally  targe  quantity  of  raia  fell, 
and  the  waters  of  Lake  Sunapee  were  ez- 
tretnety  hieh,  and  before  or  during  this  pe- 
riod of  high  ws.ber  the  level  of  the  lake  was 


evidence  did  not  clearly  indicate  by  whom 
such  additional  plank  were  piaced  upon  the 
dam,  but  Mr.  Abbott,  who  at  the  time  had 
charge  ot  the  dam,  knew  they  were  on,  and 
permitted  them  to  remain  until  June  12tb, 
thus  continuing  the  level  of  the  water  to  an 
unusual  height  for  an  unreasonable  length 


of  time.  The  directorg  of  the  defendant 
corporation  did  not  direct  Mr.  Abbott  to  put 
those  additional  plank  upon  the  diun,  or  to 
them  upon  it;  and  upon  the  eom- 


June  12,  1807,  ordered  Mr.  Abbott 
to  draw  off  and  lower  the  water."  It  is 
further  found  that,  "although  the  bigh  wa- 
ter of  May  and  June,  1S1I7,  rendered  it 
much  more  difScult  to  regulate  the  water, 
and  secure  an  even  and  uniform  flow  or  lev- 
el, thereby  subserving  the  Interests  of  the 
shore  owners  and  those  interested  in  naviga- 
tion, as  well  as  the  proprietors  of  mill  priv- 
ileges on  Sugar  river,  yet,  had  me  of  the 
directors,  at  least,  given  bis  peisonal  atten- 
tion to  it,  or  had  the  dam  been  managed  by 
Mr.  Abbott  as  it  had  been  by  Mr.  Flanders 
[the  former  manager],  much,  if  not  all,  of 
the  injury  complained  of  would  have  been 
either    avoided   or   diminished;"  and   tlicC 


Illinois  River  Parke t  Co.  v.  Peoria  Bridge 
Aaa»,  36  III.  46T. 

The  owners  ol  an  antbarlied  brMge  on  Ma- 
Ue  od]j  tor  oeEllsenfe  lu  IIb  conitructlon,  and 
.HOCb  n^Kllgence  aa  Is  specltlcnl]]>  set  lortb  In 
Ibc  pleading  of  the  putr  seeking  to  reiMver 
tbercfor.  Abbott  v.  Kansas  Clt;,  St.  J.  &  C.  B. 
B.  Co.  83  Mo.  271,  S3  Am.  Rep.  BBl. 

A  Ttlltoad  compenr  lBVIull;r  construoCIng  Its 
road  In  B  proper  tnanaer  over  navigable  water 
Is  not  liable  for  damnges  resulting  from  the  ob- 
structloD.  without  Ita  faalt.  of  an  open  apace 
left  for  the  passage  ol  vessela,  as  sucb  apace, 
Dlmplj  (panned  by  Its  draw  lor  the  pnasnge  ol 
traJna.  la  left,  not  only  to  the  free  use.  but  to 
the  control  and  care,  of  the  public.  Penaacota 
k  A.  It.  Co.  V  Krer  Broa  S2  Fla.  B30,  22  L.  B. 
A.  ftfl8.  14  »0.  SSI. 

A  rullrond  company  suthorlied  to  construct 
n  bridge  over  tldsl  navigable  waters,  provided 
It  does   not   "prevent   the  navigating  said   wa- 
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cr.  as  sucb 
sets  to  a  certain  eitent  are  necessary  and  rca- 
•onnble  to  Ibe  enjormeiit  of  Its  franr-hlBe. 
State  V.  Portland  i  K.  B.  Co.  BT  Ue.  402. 

A  provision  In  an  act  authorizing  the  erec- 
tion of  a  railroad  bridge  over  a  river,  that 
Biiltable  and  BuOlcletit  draws  shall  be  made  so 
aa  not  to  obstruct  navigation,  la  not  a  prohibi- 
tion sgainst  building  a  bridge  If  navigation 
sbsll  be  at  sll  obstructed  thereby,  but  simply  a 
requirement  tbot  the  drawa  shall  be  sutSclent 
not  to  obBtmct  navigation.  Atty.  Gen.  ex  ml. 
I'^astou  v.  New  Xork  ft  L.  B.  B.  Co.  24  N.  J.  Eg. 
49. 

One  seeking  to  recover  for  Injury  doue  by  a 
bridge  crossing  a  navigable  river  ot  the  United 
BtatcB.  on  the  ground  chat  It  does  not  conform 
with  the  set  by  wblcb  It  was  autborlied.  baa 
the  burden  o(  showing  that  fact.  Bllver  v. 
Missouri  P.  B.  Co.  101  Mo.  T»,  13  3.  W.  410. 

Under  s  ststute  granting  the  privilege  of 
constructing  a  railroad  bridge  acroaa  a  navi- 
gable stream,  provided  It  be  at  least  42  feet 
above  the  bed  ot  the  river,  thst  ttie  railroad 
company  pay  the  expense  of  putting  binges  en 
the  smokestacks  of  atenmboats,  and  transport 
certslD  fertilizers  at  a  specified  rate,  the  con- 
ditions sre  contlDulng  ones,  aod  the  bridge. 
after  Its  construction  at  the  prescribed  height, 
becomes  n  nuisance  If  the  distance  between  It 
Rnd  the  tHH]  of  the  stream  becomes  less  than  42 
feet  by  reason  ot  Ibe  rslslng  at  the  t>ed  of  the 
Btresm  by  ostural  deposits  or  other  causes. 
60  L.  R.  A. 


Ststs  V.  South  Carolina  B.  Co.  S8  S.  C.  23,  4 
6.  E.  706. 

A  vessel  owner  who  Is  speclsJIy  Injured  by 
the  malDteaaace  of  a  bridge  over  a  river  la  en- 
titled, as  dsmsgea  to  the  reasonable  worth  of 
the  boot  for  such  time  as  It  waa  detained.  In- 
cluding wages  to  the  crew.  Farmer's  Co4p. 
Mfg.  Co.  V.  Albemarle  A  B..B.  Co.  117  N.  C. 
S7S.  2e  L.  B.  A.  700,  23  S.  B.  48. 

A  bridge  cannot  be  presumed  to  be  a  public 
untsance  for  Interfering  with  navigation  when 
the  facts  show  that  there  are  other  bridges 
ubove  and  below  the  one  complained  of  which 
are  more  likely  to  obstrucl  navigation.  Atty. 
Oen.  V.  Delaware  *  8.  B.  B.  Co.  27  N.  J.  Ea.  1. 


Vo   IntpUti    mthorttv    t 


I   (Uiirtirattow. 


That  a  bridge  was  conatmcled  under  author- 
ity of  an  act  of  Congress  doea  not  render  It  a 
legal  structure  eicept  so  fsr  as  tt  conforms  to 
the  limltatlona  o(  the  act.  It  the  powers 
granted  by  the  act  were  exceeded,  or  were  ei- 
erclaed  In  a  manner  dltferent  from  that  pro- 
vided tn  the  grunt  of  authority,  the  grant  will 
be  no  protection.  Missouri  Klver  Packet  Co.  v. 
Haonllial  h  Bt.  J.  B.  Co.  1  McCrary.  281,  2 
Fed.  28S. 

The  right  of  navigating  a  river  In  this  coun- 
try does  not  neceaaarlly  conflict  with  the  right 
of  bridgltig  It.  But  these  rights  can  only  be 
maintained  when  they  are  ao  exercised  as  not 
to  be  Incompsllble  with  each  other.  Pennsyl- 
vania V.  Wheeling  &  U.  Bridge  Co.  IS  How.  S18, 
14  L,  ed.  2+9. 

A  charter  to  a  bridge  company  to  erect  a 
bridge  over  a  navigable  atream  does  not  au- 
thorize It  to  create  any  obstruction  to  the  nav- 
Ifntlon  of  the  stream  In  constructing  the 
bridge.  Terre-IIaute  Drswbrldge  Co.  v.  Halll- 
dny,  4  Ind.  36. 

A  bridge  erected  over  a  navlgsbie  stresm  nn-  - 
der  legislative  authority  must  be  so  erected  ■■ 
to  Interfere  no  more  with  navigation  than  Is 
reasonably   necessary.     State   v.   Freeport,    43 

.Me.  ina 

A  railroad  company  autborlied  to  construct 
Us  road  srrosB  a  mill  stream  will  not  t>e  al- 
lowed. In  the  absence  of  necessity,  to  construct 
11b  bridges  BO  low  ss  to  Interfere  with  the  flow 
of  ttie  wster  or  the  passage  of  barges.  Manser 
V,  Northern  &  E.  Counties  B.  Co.  2  By.  h  Canal 
Caa  SSO.  B  Jar.  683. 

General  authority  In  a  railroad  company  "ta 
build  brides"  does  not  coafer  power  so  to  con- 
struct them  as  either  to  destroy  or  Interfere 


IMM. 


Btatg  v.  SmiAPEE  Daic  Go. 


"tha  effect  of  the  management  of  tho  dam 
waa  to  raise  the  water  of  the  lake  to  luch 
an  extent  aa  to  Bubmerse  the  wh&TTee  of  the 
steamboats  as  well  as  uiose  of  others,  to  in- 
jure and  destroy  sodk  of  those  wharves, 
flood  some  cellars  upon  the  shores,  and  wash 
and  injure  beaches  upon  the  properties,  re- 
■pectively,  of  the  plajntiffs  Qua^limbos  and 
llay,  and  injiiriouslf  affect  the  state's  fish 
hatcherj  on  the  shore  of  Uie  lake."  And, 
in  addition  to  the  foregoing  findings,  the 
referee  also  finds  there  was  do  evidence  of 
any  claim  bj  the  defendants,  since  1885,  of 
a  right  to  raise  the  water  above  the  point 
asrMd  upon  with  Pike,  and  that  during 
Uaj  and  until  June  12,  1807,  "the  use  of 
the  waters  of  the  lake  by  the  defeodajit  cor- 
poration was  not  a,  reasonable  use  of  such 
waters."  Whatever  the  legal  rights  of  the 
defendants  may  be  in  Sunapee  lake,  they 
are,  aa  before  stated,  bound  to  exercise  them 
In  a,  reasonable  maoner,   for   in  this  state 


the  law  of  public  waters  is  what  justice  and 
reason  require  (Conoortt  11  fg.  Co.  v.  Robert- 
atm,  66  N.  H.  22,  IS  L.  R.  A.  691,  26  Atl. 
728):  and,  while  the  foresoing  findings  leave 
no  room  for  doubt  that  the  right  to  an  as- 
Beeament  of  compensatory  damages  in  favor 
of  those  of  the  plaintiffs  who  may  be  l^jal. 
ly  entitled  thereto  is  established  ia  tlie  par- 
ticular instance  referred  to,  yet,  in  view  of 
the  circumstances  attending  it,  as  detailed 
b^  the  referee,  the  improbability  of  its  repe- 
tition, and  the  uaquesUoned  ahility  of  the 
defendants  to  respond  in  damages,  we  do  not 
tliink  a  case  is  made  which  at  this  time  calla 
for  the  restraining  power  of  equity  by  way 
of  injunction. 
Cass  diaaharged. 


Rehearing  denied. 


■rrloaslr  wltb  tbe  navltatlon  at  a  public 
Mream :  as.  In  the  absence  of  express  provl- 
Hoat,  it  will  not  be  ssaunied  that  the  legis- 
Intnre  ant  hor  lied  the  construe  tl  on  of  a  per- 
nunent  structuro  over  one  of  lu  streams  sus- 
nptllile  of  use  for  navigation,  which  would  se- 
rlonslj  fmpeile  the  enjoyment  of  that  uw. 
Bonthem  B.  Ca  v.  FerKusoD,  lOS  Tenn.  662, 
se  9.  v.  343. 

In  Texns  rBllroail  companies  are  forblOden 
to  erect  a  bridge  or  other  obstructions  across. 
In.  or  over  any  navigable  stream  so  ai  to  pre- 
Trat  or  unreuBonahlj  Impede  tbe  Davlsalioa 
tbereof  (OMhani  k  White's  DtKest,  art  lOSl). 
Belman  v.  Wolfe,  ^t  Tex.  68. 

It  seems,  that  Ir  a  stale  has  tbe  power  to 
(rant  to  a  nllroad  company  the  right  to  Im- 
pede navlgatloD  bj  the  conatracllon  of  a  brldce, 
the  grant  must  be  explidClj  given,  and  It  will 
not  be  Implied  stmpi;  because  a  navigable 
stream  Intervenes  between  terminal  points  of 
tbe  chartered  right  ol  war  of  Che  railroad 
compauj-  Little  Rock,  U.  River  ft  T.  R.  Co. 
T-  BniokB.  S9  Ark.  403,  43  Am.  Rep.  3TT. 

The  right  Co  free  navigation  of  a  river  Is 
consistent  with  tbe  right  of  the  slate  to  pro- 
vide means  of  crosslDg  It  by  bridges  or 
olherwlae  when  (he  wnnta  of  the  public 
require  them,  provided  such  bridges  do  not 
(Bendallf  Injure  Its  navigation.  Columbus 
Ina-  Co.  V.  I'eorln  Bridge  Aato-  9  Ucl>eaji,  TO, 
Fed-  Cai.  No.  3,046. 

The  construi^lon  of  a  bridge  acrose  a  stream 
11  a  point  above  the  tide,  but  wbere  the  pub- 
lic b7  user  have  a  right  of  Davtgatlon,  will  not 
be  pnvented  where  it  does  not.  Bud  Is  not  like- 
Ij  to.  Interfere  with  uavlicBtlon-  Ewlng  v. 
Colquhoun,  L-  It.  2  App.  CsB.  SflU. 

It  has  alwajB  been  the  settled  policy  of  the 
Rate  of  Texas  Co  guard  Its  navigable  streams 
Irom  obBtructlon,  and  to  Improve  them  bb  com- 
moQ  highways  of  trade  and  travel ;  and  In 
view  of  this  policy,  and  of  tbe  laws  passed  by 
the  sUle  for  the  protection  of  Its  navlgabla 
stivams.  the  private  act  of  February  10.  1858, 
■nthorlilng  certain  peraoos  to  erect  a  toll 
bridge  across  the  Angellnn  river,  did  not  con- 
fer upon  the  grantees  tbe  right  to  obstruct  the 
navigation  of  the  stream,  ni  soch  right  woa 
not  etpresely  granted  or  necesaarlly  Implied 
from  the  language  of  the  act.  Selman  v. 
Wolfe,  27  Tei-  B8. 

In  an  action  against  a  bridge  company  by 
the  owner  of  boats,  for  damages  occasioned  by 
tbe  detention  of  his  boats  by  an  ubstructloa 
ernted  by  the  bridge,  also  tor  the  Iobb  of  a 
59L.  R.  A. 


boat  (or  the  same  cause.  It  Is  a  queBilon  tat 
the  Jury  to  determine  whether  such  bridge  cre- 
ated such  an  obatmctlon  to  navigation  as  to 
reader  the  compaoy  liable  for  Che  damages  Oc- 
casioned thereby.  Terre- Haute  Drawbrldga 
Co.  V.  Hallldny,  4  Ind.  36. 

If  a  public  bridge  In  Its  orlglnsl  construction 
and  Its  condition  Impedes  the  free  nsvigallon 
of  a  stream  for  ratting  timber,  for  irhich 
parpose  it  has  beAi  used  for  many  years,  that 
fact  may  be  sbowu  lu  defense  of  an  Indictment 
for  the  desCncrlon  of  tha  bridge.  Owens  t. 
State,  S2  Als.  400. 

Connty  commlsslonors  as  •DcceaBora  ot  a 
plank-road  company  have  no  autborlly  to  con- 
struct 0  bridge  over  ■  navigable  river  In  aueb  a 
manner  as  Co  Interfere  with  the  navigation 
thereof,  under  charter  power  to  Buch  company 
to  eonatruct  It  aa  part  ot  Ita  road,  where  the 
act  conlera  no  express  power  to  obstruct  navi- 
gation, and  that  la  not  necessary  (or  the  sc- 
compllBhiDcnt  of  the  purpose  contemplated  by 
tha  general  power  granted.  Hickok  t,  HIne, 
2S  Ohio  8L  638,  13  Am.  Hep.  36S. 

Coiufmotioa. 

One  complying  with  hi  a  (ranch  lae  while 
erecting  a  bridge  over  a  navigable  stream  Is 
llnble  tor  only  such  Injury  to  uavlgatlon  as  re. 
anlts  from  bis  negligence.  Jutte  v.  KeyaCons 
Bridge  Co.  118  Pa.  400,  23  AU-  235- 

A  railroad  company  cannot  be  held  liable  to 
an  individual  tor  injuries  temporarily  caused 
to  bim  during  the  construction  by  It  of  a  bridge 
over  a  navlgnble  river  under  anthorlty  from 
the  legislature-  Hamilton  v.  Vicksburg,  B-  h 
P.  R.  Co.  119  n.  8.  2B0,  30  I.  ed.  393,  T  Bup. 
Ct.  Itep.  208. 

A  a  team  boat  owner  cannot  recover  dajnoges 
from  a  railroad  compnny  authorized  to  rebuild 

obstruction  of  the  channel  by  a  temporary 
■    Idge,    1  ■  .... 


e  work.      Id.     34  La.  Ann.  STO,  44  Am.  1 
401. 

Where  a  bridge  erected  serosa  n  navigable 
stream  nnder  a  ststnte  permitting  its  erection 
provided  It  be  at  least  42  feet  above  tbe  bed  o( 
the  aCreani  was  carried  away  by  a  freshet,  tbe 
CrldgB  to  replace  It  must  be  ererted  at 
least  42  feet  above  the  bed  of  the  streHm  aa  It 
exists  at  the  lime  ot  the  construction  of  such 
new    bridge.      Stale   v^   Sonih  Carolins    B.   Co. 


>.  C.  23,  4  a.  &.  796. 


MUICB   BUFKEUE   JUDIOUL   COUBT. 


MAINE  SUPREME  JUDICIAL  COURT. 


Cbtu-lcs  F.  FROST 


(ea  Ue.  TO.) 

1.  The  A«clfelf>ii  bj*  Couarr^K'  that  tk 
brtdicc  across  a  navigable  boSj  ol  water, 
erected  under  autborlty  of  a  sCate  statute 
vblcb  pi'OTt<les  Chat  It  aha II  not  uuneccBBarl- 
ly  obatrurt  the  navlfntlon,  la  lawful,  Is  a>D- 
cluHlve  upon  the  stBte  court!  hb  to  wbetber 
or  not  the  coadltloaa  bare  been  compiled 
wltb. 

2.  A     brltlKe    neroBii     nnvlsaMc     yrmter 

A  contpanjr  luthorlied  to  erect  ■  bridge  over 

■  navlgBble  river  hiia  tbo  right  to  drive  pUea 
tn  (be  bed  of  the  river,  hut  Is  bound  to  observe 
all  remoBable  precaution  to  secure  tbe  safety 
of  boats  uavlcatlng  tbc  atream ;  bat  If,  at  an 
ordinary  Uood-atage  of  Ibe  river,  such  pilea  sre 
likely  to  become  a  hidden  and  dangecoui  ob- 
struction to  nnrlgstlon.  It  should  mart  (he 
■pot  by  buoys  or  olherwlae,  and  is  not  relieved 
from  such  duty  although  tbe  plies  might  create 

■  brenk  on  tbe  Burfnce  of  the  water  which  a 
Gkllful  navlgntor  would.  In  daylight  obserre 
nnd  understood.     The  Modoc,  20  Fed.  T18. 

Under  a  atatute  [xcmlttlng  a  railroad  com- 
pany In  eoDStructlDg  a  bridge  arross  a  naviga- 
ble strenm  to  constrnct  a  temporsry  bridge  for 
the  purpose  of  siding  In  the  erection  of  the  per- 
manent one,  tbe  temporary  atniutare,  operated 
In  a  bona  flde  effort  to  carry  out  tbe  purpose 
vonteinplnted.  Is  not  rendered  lllegnl  by  the 
tact  that  It  Is  also  used  tor  other  purposes.  If 
no  farther  Impediment  to  the  navigation  Is  ren- 
dered thereby.  Priestley  T.  Uancbester  A  L. 
B.  Co-  4  Younge  ft  C.  Bicb.  G3.  2  Sy.  A  Canal 
Cas.  184. 

Tbe  Central  Railroad  Company  of  New  Jer- 
sey, being  chartered  hy  special  statute  de- 
clared In  terms  to  be  a  public  act  and  com- 
manding tbe  courts  bo  to  recognise  It,  and 
having  power,  by  a  >a|:vlement  thereto,  to  ex- 
tend Its  road  to  New  York  hny,  and  In  doing 
so  to  construct  a  aultable  bridge  over  all  navi- 
gable waters  crossed  on  tbe  way.  Is  not  llsble, 
under  allegations,  for  obstructing  Newark  boy 
hy  u  viaduct  bridge  otherwise  properly  located 
and  constructed  by  driving  BOO  piles  so  itear 
to  tbe  Quvlgnble  channel  ss  to  greatly  narrow 
It  and  Impede  and  hinder  uarlgatlon.  Bleph- 
ens  A  C.  Traosp.  Co.  v.  Cential  R.  Co,  S3  N.  J. 
L.  2S8. 

An  obslractlon  to  navigation  Is  lawfnl.  where 
a  railroad  company,  by  authority  of  Its  char- 
ter, constructed  a  bridge  across  a  navigable 
stream,  during  the  construction  of  whlcb.  and 
without  which  said  bridge  could  not  have  been 
built.  It  was  absolutely  necessary  to  erect  such 
temporary  treaties  and  other  structures  ss  tor 
the  time  being  to  obstruct  and  prevent  naviga- 
tion of  the  stream :  provided  such  obstructions 
were  extended  over  no  more  of  the  stream  at 
nny  one  time,  and  were  continued  for  no  longer 
period,  than  the  necessity  of  the  esse,  nnder 
sbimil  management  and  diligent  exertion  of  an 
adequate  fori-e  of  men  and  machinery,  Impem. 
tlvely  demanded  and  required.  Oantrell  v. 
Knoivllle,  C-  G.  A  L.  B.  Co.  SD  Tenn.  BS8,  18 
a.  W.  271. 

Temporary     obstructlona     to     a     navlgahle 
Btream   rauied  by   twccssary   temporary   bi 
titres  la  tb«  erection  of  a  railway  bridge, 
SO  L.  R.  A. 


n-lll  eoatlBne  to  he  latvfal  nntll  the 
Secretary  of  War  order*  Its  modlAcatlon,  un- 
der an  act  of  Congress  declaring  It  to  be  so. 
witb  tbe  proviso  "thBt  such  modifications  are 
made  in  their  present  position,  condition,  and 
elevation  as  the  Secretary  of  War  may  order 
In  the  Interests  of  navigation." 
3-  A  ratlroad  ronmnnr  may,  aader  lev- 
Islatire  anthoritr,  elose  tbe  ea- 
Iraace  to  a  Bat-lKnble  oove  without 
maKlug  compensation  to  the  owners  of  prop- 
erty on  the  core,  the  value  ol  which  Is  there- 
by diminished,  under  a  Constltallon  requir- 
ing compensation  to  be  made  only  for  prop- 
erty taken  for  public  use. 

(December  2S,  1001.) 

ivllhln  the  meaning  of  a  statute  pnihlblt- 
Ing  tbe  obstruction  of  navigation  by  a  "nlll- 
dam,  flsb  trap,  bridge,  or  other  lmprov«nent.~ 

But  obstruction  to  navigation,  caused  by  the 
erection  of  temporary  structures,  by  a  railroad 
company.  In  constructing  a  bridge  across  a 
navigable  stream.  Is  a  public  nulaance,  render- 
ing such  company  liable  to  any  person  dam- 
aged thereby,  where  tbe  charter  of  said  rail- 
road company,  authorizing  it  to  build  such 
bridge,  contained  a  provlao  that  the  navlgstlom 
of  said  stream  should  not  be  obstructed  there- 
by, and  II  was  not  shown  that  sucb  temporary 
structure  was  Indispensable,  without  which 
such  bridge  could  not  have  been  built,  and  that 
the  same  was  constructed  outy  for  a  reasonable 
time,  and  It  was  not  possible  to  keep  a  passage- 
way open  for  the  needs  of  navigation-  llem- 
phls  &  O.  R.  Co.  V.  Hkks.  5  Sneed,  4ST. 

And  a  railroad  company  authorised  by  act  of 
I'arllament  to  construct  a  bridge  across  a  navi- 
gable river,  and  entering  into  a  contract  with 
another  to  constrnct  It,  Is  liable  for  delay 
caused  a  vessel  by  the  failure  of  the  contractor 
to  properly  conrtruet  the  bridge.  Hole  v.  Slt- 
tlngtioume  A  8.  B.  Co.  0  Qurlat.  A  N.  4SS,  30 
L.  J.  ISxch.  N.  a.  81,  S  L.  T.  N.  8.  760,  0  We^ 
Itep.   3T4. 


Piers. 

A  statute  authorlilng  a  bridge,  the  [Men  of 
which  shall  be  parallel  with  the  current  o(  the 
river,  will  be  sufficiently  compiled  with  If  the 
piers  are  located  fairly  and  snbatantlally  par- 
allel with  tbe  usual  and  ordinary  course  of  the 
current,  tlllver  v.  Mlssonrl  P.  B.  C<x  101  Uo. 
70.  13  S.  W.  410. 

'n'bere  an  act  of  Congresi  providing  for  the 
construction  of  a  bridge  across  a  navigable 
river  required  that  It  be  equipped  with  a  draw 
with  spans  of  not  leas  than  ISO  feet  la  the 
clear  on  each  side  of  the  pivot  pier  of  (be 
dmw,  and  (hat  tbe  piers  Bhould  be  parallel 
with  the  current  of  the  river.  It  intended  to  re- 
wrve  for  the  navigation  of  vessels  a  apace  at 
the  prescribed  limits,  mensnred  at  right  ai^lei 

constructed  diagonally  across  the  stream,  with 
sucb  upace  conalBtIng  of  only  IfiO  feet  wbeu 
so  mesiured,  Is  an  unlawful  structure,  although 
lucb  space,  when  measured  along  tbe  chord  or 
line  of  the  bridge,  gives  a  measurement  of  ISO 
feet :  and  Its  owner*  are  liable  for  Injuries  to 
vessels  caused  or  contributed  to  by  the  unlaw- 
ful stmcturec  vrblle  such  vessels  are  attempt- 
ing to  paas  through  the  draw  in  charge  irf 
pilots  exercising  oaual  or  ordinary  skiU.     Ula- 


IHI. 


pBotir  V.  Washuoiom  Codntt  R.  Co. 


REPORT  by  the  Supreme  Judicial  Court 
for  WaehinetoR  County  for  the  oiunloa 
of  the  full  bench  of  queatioiw  ariaitiK  in  an 
Mtiou  br<M^ht  to  recover  damages  tor  the 
■lleged  elonng  of  a  navigable  channel  lead- 
inK  to  plaintiff's  property.  Judgment  for 
J^endant. 

The  facts  are  Btatfid  in  the  opinion. 

Metart.  G.  H.  HamMim,  A.  St.  CUlr, 
and  Ii.  H.  Hawaontb  for  plaintiff. 

JTessra.  O.  A.  Owsb  and  B.  B.  Hu- 
rmj  for  defendant. 


rj,  J.,  dellverad  the  opinion  of  the 

A  small  tide-water  bay  or  cove  makea 
westerly  from  Passamaquoddy  bajr  into  the 
land  in  the  town  of  Perry.     The  entrance  to 


this  cove  from  the  baf  i*  ft  nkvigable  dian- 
Del  between  FlcAsant  point  on  the  mainland 
on  the  north  and  Carlow  island  on  the  aouth, 
and  this  channel,  toi  the  purposes  of  thin 
case,  may  be  regarded  as  the  only  practi- 
cable passage  by  water  in  and  out  of  the 
cove.  For  several  years  prior  to  laSS,  and 
since,  the  plaintiff  has  owned  a  tract  of 
land  on  the  shore  of  this  cove  about  three 
quarters  of  a  mile  up  the  cove  from  tho  en- 
trance. On  this  tract  of  Isnd,  prior  to 
1898,  he  had  built  a  wharf  iuto  the  cove, 
and  had  built  a  gristmill,  and  wns  carry- 
ing on  a  business  of  buying,  grinding,  and 
selling  grain,  etc.,  and  also  was  dealing  in 
wood,  country  produce,  etc.  Tho  most  of 
his  tmna porta tjon  of  the  merchandise  of 
his  business  was  by  water  to  and  from  his 


soarl  River  Psrket  Co.  v.  Hannibal  A  St.  J.  R. 
Co.  70  Mo.  4TB. 

To  render  a  leasee  of  a  bridge  wbidt  la  oat 
narallet  wltb  the  current,  as  required  bj  th« 
art  under  whlcb  It  was  coDstmcted.  liable  for 
injarlea  caused  thereb;,  he  must  have  natlce  of 
that  fact.  sLlhoDgh  the  request  to  abate  the 
DDimnce  la  sot  necesaarj'  to  render  him  liaUe. 
But  dicect  evidence  of  knowledge  ol  the  nni- 
nnce  is  not  neoeasBr;.  It  ma?  be  Inferred 
Imm  facts  and  cirnnastancea  satBclent  to  Im- 
part It.  Sliver  V.  Mlataurl  P.  R.  Co.  101  Mo. 
T9.  13  8.  W.  410. 

A  brldse  erected  ander  a  statute  requiring 
(he  plera  at  the  draw  to  be  placed  parallel  to 
(be  current  of  the  river  Is  not  sn  unlswfnt 
Blructnre.  nor  Is  the  eompanj  erect  log  It 
chargeable  wllh  negligence,  becnuea  a  subse- 
qnent  exi:avation  made  bj  the  government  In 
rhe  bed  of  the  river  clianged  the  direction  of 
Ihe  mnvDt  at  Che  draw,  If  the  paiiage  remslis 
nassoablT  safe.  St.  Louis  &  St.  P.  Packet  Co. 
V.  Keokuk  t  H.  Bridge  Co.  31  Fed.  T55. 

Although  a  railroad  company.  In  tbe  con- 
struction ol  a  bridge  aaChorlied  bT  an  act  of 
ConBTcMi.  makes  the  spans  between  the  plert  of 
ieSH  width  than  tbe  act  provides,  ret  this  vio- 
lation of  law  does  not  give  one  whose  host  col- 
lided with  the  bridge  a  right  of  action  sgalast 
the  cDmpnnr.  nulesa  it  csnsed  or  contributed  to 
Tbe  Injury  complained  of.  Ulsaonrl  Blver 
Fncket  Co.  v.  Hsnnlbsl  A  St.  ].  B.  Co.  1  Mc- 
Crsrr,  2B1,  S  Fed.  285. 


lf«r«  dimtnntlon  o(  spsee,  required  by  stat- 
ate  to  be  left  for  the  passage  of  vessels  In  the 
''onstructloa  of  s  bridge  by  private  Individuals. 
does  uot  of  Itself  requIM  a  removal  of  the 
bridge  U  SDOlclent  space  still  exists  tor  tbe 
imriiose  for  ttbleh  It  Is  required.  Thompson  v. 
l>«iple  ex  rcl,  Tajlor,  K8  Wend.  B8T. 

That  a  drawbridge  to  some  extent  deiars 
pssilng  vessels  does  not  constitute  snch  an  oIh 
•trriction  to  navigation  ss  will  make  It  a  duI- 
•ance.  Works  v.  Junction  R.  Co.  IS  McLean, 
425.  Fed.  Css.  No.  18.048. 

A  bridge  nmslnirted  under  an  act  requiring 
drawn  not  less  tban  130  feet  in  width  In  tbe 
clear,  and  providing  that  tbe  location  and  con- 
ttrocdon  of  tbe  bridge  and  draws  shall  be  ap- 
proved br  a  competent  board  of  engineers  will 
unt  be  held  to  be  an  nnlswfal  ohslruction, 
where  tbe  draw  vace,  wbtle  ISO  feet  wide  In 
the  clear  between  'the  atnitments  down  to  the 
level  of  low  water,  was  of  less  width  below 
ibat  point  becaase  of  the  outward  sloping  of 
tbe  riprap  fonndstion  of  tbe  piers,  wtien  snch 
eanstmctton  was  st  the  time  approved  b;  tbe 
SO  L.R.  A. 


board  of  ebglneers  snd  conflrmed  bf  the  eonrt 
as  within  the  reqnlremenls  of  the  act.  Gllder- 
eleeve  v.  New  York,  N.  H.  A  H.  B.  Co.  82  Fed. 
T63. 

The  constmctlon  of  a  lirldge  across  the  WbI- 
lamet  river  at  Furttand,  Oregon,  with  a  draw 
of  but  100  feet  on  either  side  of  tbe  pivot  pier, 
under  s  statute  antborlxing  the  eructioD  of  a 
bridge  with  1  draw  of  not  leas  thsn  100  feet, 
will  be  enjoined,  where  It  appesrs  that  the  pro- 
posed structure  will  render  navigation  anaafe, 
end  mar  prevent  seagoing  vessela  from  pass- 
Ine  tbe  bridge,  to  the  detriment  of  riparian 
owners  Hatch  v.  Wallamet  Iron  Bridge  Co. 
T  Sawr.  127,  e  Fed.  S2S. 

A  statute  requiring  a  draw  in  a  bridge  to  be 
of  a  certain  width  Is  compiled  with  If  It  Is  of 
that  width  with  the  level  of  the  bridge.  Oli- 
derateeve  v.  New  York,  N.  H.  A  H.  B.  Co.  B2 
Fed.  708. 

The  width  of  IflO  feet  reqnired  for  the  ssfetr 
or  nnvlgntlon  between  the  draw  piers  of  a 
bridge  over  s  navigable  river  should  tte  mcss- 
ured  at  right  anglea  to  the  piers  at  low-wnter 
marii.  and  need  not  be  calculated  at  right 
angles  serosa  the  current,  bt  LoDis  k  St.  P. 
Packet  Co.  V.  Keokuk  A  D.  Bridge  Co.  SI  Fed. 

76a. 

Under  a  statute  authorising  the  ct 

of  a  drawbridge,  and  reqnlrlng  that  It  a 
have  spans  not  less  tban  160  fCet  la  length  In 
the  clear  on  each  side  of  the  center  or  pivot 
pier  of  the  draw,  such  distances  should  be 
measured  at  right  angiea  with  the  pier  across 
tbe  cbaanel.  and  a  raessurement  along  the  line 
of  the  bridge  is  not  proper,  where  the  structure 
Is  bullL  dlogonallr  across  the  river,  snd  not  at 
right  angles  to  the  current.  Missouri  Blver 
Packet  Co.  v.  Hannibal  JL  St.  J.  B.  Co.  1  Mc 
Crarr,  281,  2  Fed.  28S. 

A  stacutorr  requirement  tbst  a  bridge  t>e 
constructed  with  a  draw  75  feet  In  width  In. 
tends  sUL'h  a  width  embracing  the  principal 
channel,  and.  If  the  bridge  runs  irregularly 
across  it.  a  dlslaoce  of  T5  feet  must  be  left  open 
across  the  chsnnel,  estlmsting  with  reference 
to  Its  carve.  Coinmbns  Ina  Co.  v.  Peoria 
Bridge  Asso.  6  McLean,  70.  Fed.  Csa  No.  3046. 

Under  a  statute  lUthorlalDg  tbe  constmetion 
of  n  bridge  wllh  a  draw  not  less  than  30  feet 
wide  If  the  bridge  Is  built  dlrectlr  across  the 
river,  the  draw  must  be  In  tbe  clear  between  tho 
pivotal  plera  and  the  other  plera  at  least  SO 
feet :  hnt  It  not  bnllt  directly  across  the  cnr- 
rent.  or  tierpendlcnlsr  to  It,  then  It  must  lesve 
n  clear  width  of  80  feet,  estimated  with  refer- 
euce  to  Its  curve  and  the  obliquity  of  the 
bridge.  Aasante  v.  Charleston  Brldse  Co.  41 
Fed.  SSG. 

A  statute  authorising  the  c 
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wharf,  in  and  out  of  the  cave,  through  the 
entrance  above  described.  From  tbU  wharf 
and  cove,  vessels  and  boats  could  proceed 
by  sea  to  other  coast  states  aod  to  the 
coaats  of  foreigD  natioos. 

The  plaintilT  had  been  carrying  m  this 
business  in  this  manner  through  thia  navi- 
guble  channel  for  several  years  prior  to 
18U8,  when  the  Washin^ov  County  Rail- 
road Compa-ny,  in  building  its  railroad  into 
Eastport,  built  and  has  since  maintained 
and  now  maintaina  a  treslle  across  this 
channel  between  Pleasant  point  and  Carlow 
island  for  the  paasage  of  its  trains.  This 
trestle  practically  prevents  any  navigation 
of  that  channel  and  any  transportation  by 
water  in  and  out  of  tiie  cove.  This  event 
has  greatiy  injured  the  plaintiff's  husinesa 
and  the  value  of  his  wnarf  and_  mill,  al- 
though the  railroad  company  hss  not  taken 


of  navigatian  through  the  channel  into  the 
bay  and  sea.  He  has  brought  this  action 
OD  the  case  against  the  railroad  eompanjr 
to    recover    compensation    for    the    injury 

thus  done  him  by  the  company's  acta  in 
building  and  maintaining  that  trestle. 

1.  The  first  question  is  whether  the  de- 
fendant company  has  any  legaJ  right  to 
build  and  maintain  a  tresUe  of  that  charac- 
ter at  that  place  with  such  effect.  It  was 
authorized  by  its  charter  ( Special  Lawa 
18S3,  chap.  454)  to  locate,  construct,  main- 
tain, and  operate  a.  railroad  from  some 
point  OD  the  Ataine  Central  Railroad  in 
Hancock'  county  to  Calais,  including  a 
branch  to  EastporL  It  was  also  empowered 
by  its  chnrtfr  (|  6)  "to  erect  uid  maintain 
bridges    across   tide  waters     .     .     .     which 


brlds?  oTer  navigable  wnteri  Is  not  void  as  an 
Inlerference  with  tbe  rlgbts  of  naTlgatlon  tie- 
csuae  of  failure  to  specif;  the  alie  of  tbe  draw 
to  be  made  ttiercln.  alDce  It  will  not  be  beld  to 
have  Intended  the  conatroctlon  of  ■  bridge  with- 
out a  SQlUclent  draw  for  the  tonventeuce  of 
navlgutton.     Bslttmote  v.  StoN,  G2  Ud.  43B. 

Wbere  a  state  has  snthorlied  a  railroad 
bridge  over  a  navlgabla  river  If  constructed 
with  a  draw,  If  the  bridge  Is  con>tru<^ted  with. 
oat  a  draw  It  la  a  Dulsance,  and.  If  navigation 
Is  wantonlj  obstructed,  subject  to  sutumarj 
abatement.  Stale  v.  l>arratt,  71  N.  C.  Sll,  IT 
Am.  Rep.  B. 

A  railroad  compan;  which  constracts  over  a 
navigable  river  a  bridge  with  a  draw  narrower 
than  tbat  required  b;r  the  act  of  CongreBi  bu- 
thorlilng  tbe  atructure,  and  which  filled  to 
■ubmlt  the  plans  to  or  aecure  the  approval  of 
them  bj  (he  Secretar?  of  War,  as  provided  by 
tbe  act.  Is  chargeable  with  tbe  maJntenance  of 
an  Illegal  stnicture,  and  liable  for  damsgea  sus- 
tained bj  a  boat  owner  wbose  vessels  are  de- 
tained bT  an  accumulation  of  driftwood  against 
the  piers  of  tbe  bridge.  Teiarkann  *  Ft.  S.  B. 
Co.  V.  Pbpsoqs.  20  C.  C.  A,  481,  40  U.  8.  App. 
J3.  74  red.  408. 

When  a  railroad  company  baa  power  by  stat- 
ute to  build  a  viaduct  aeroM  navigable  water, 
located  at  a  point  convenient  for  navigation, 
with  a  pivot  draw  thereon  with  two  opealngB, 
each  7S  feet  In  width,  at  right  angles  to  tbe 
channel,  la  tbe  absence  of  any  allegation  of 
bad  faith  or  want  of  care  in  selecting  the  lo. 
cation,  and  of  tbe  width  of  tbe  draw  openings. 
an  action  doe*  not  He  for  alleged  mlalocatlon. 
or  for  placlni!  the  draw  otber  than  at  right 
angles  to  the  channel,  fitepheni  &  C.  Tranap. 
Co.  V.  Central  R,  Co.  84  N.  J.  L.  280. 

In  Mlntum  v.  Llale,  4  Csl.  181,  which  was 
an  action  to  recover  damages  for  the  obstruc- 
tion of  naTlKntlou.  It  was  contended  tbst  the 
closing  of  a  draw  In  (he  bridge  did  not  amount 
to  an  abaolnte  obstruction  of  uavlgutlou  be- 
psose  of  the  possibility  of  passing  the  bridge 
through  tbe  slough,  but  the  court  said  that 
this  defense.  If  proved,  wonld  go  In  mltlgatlr- 
o(  dnmaget.  r 
(rom  llsblllty. 

Where  by  statote  the  keeper 
drawbridge  la  forbidden  to  open 
the  passage  of 


i   would  not  relieve  defendant 

a  railroad 

e  draw  tor 
1  atteen  minutes 
a  train  is  due.  the  corporation  wtU 
not  be  liable  for  Injnrlea  to  a  veesri  which  be- 
comes caught  under  the  bridge  and  Is  sunk  by 
tbe  rising  tide  becauae  of  refusal  to  open  tbe 
bridge  to  release  her,  when  it  does  not  appear 
that  the  re<ineat  to  open  tbe  bridge  was  made 
69  I<.  R.  A. 


at  a  time  wben  It  coald  have  been  compiled 
.With  under  the  statute.  Jennings  v.  FlCcbburg 
K.  Co.  146  Mass.  S21,  IS  N.  E.  468. 

A  railroad  maintaining  a  drawbridge  across 
a  river,  which,  when  the  draw  la  closed,  olt. 
struots  navigation  with  tugs  ss  those  are  usual- 
ly conatructed.  may  not  delay  such  boats  longer 
than  Is  necessary  by  Dalug  due  diligence  to 
open  the  draw.  Gates  v.  Northern  P.  R.  CV>. 
6*  Wia  ei,  24  N.  W.  494. 

A  venJIct  In  favor  of  the  owner  at 
a  schooner  will  not  be  disturbed  where 
the  facth  appear  thnt  In  s  severe  storm 
the  Rchooner  signaled  the  guard  of  a 
drawbridge  lo  open  the  same,  and.  In  conao- 
Quence  of  hla  omisBlon  so  to  do,  was  lost :  the 
BignsI  being  given- by  blowing  a  coach  shell  un- 
til wlthlD  100  yards  of  the  bridge,  and  tbere 
was  evidence  that  such  s  signal  bad  been  ofteu 
used  at  this  bridge,  and  corld  be  beard  from 
]  U  to  S  miles,  according  to  the  state  of  the  at- 
mosphetv.  Luulivllle  A  N.  B.  Co.  v.  UcDonald, 
TQ  Ml«i.  041.  SI  Bo.  417,  418. 

A  city  owning  a  bridge,  which  It  Is  required 
to  keep  Id  good  repair.  Is  liable  to  one  whose 
verael  Is  Injured  because  of  failure  to  malotsin 
a  draw  of  the  re<|ulalte  width.  Boston  v.  Crow- 
ley, 38  Fed.  202. 

The  Chicago  river  Is  a  public  navigable  high- 
way, and  It  Is  tbe  duty  of  the  city,  upon  tbe 
approach  of  a  propeller  with  sound  of  whistle  or 
notice  of  her  intended  passage,  to  use  all  prop- 
er and  resKDtiable  elTorts  to  open  the  bridges  In 
view  of  the  state  of  the  weather  and  tbe  exist- 
ing circumstances.  Scott  v.  Chicago,  1  Bias. 
510.  Fed.  Cas.  No.  12,526. 

Where  a  town  baa  undertaken  to  msnsge  and 
control  a  drawbridge  It  la  liable  for  an  Injury 
to  a  veasri  caused  by  failure  to  open  the  bridge 
for  Ita  passage,  altbough  It  may  not  have  or- 
Iglualty  been  charged  with  sucb  duty.  Green- 
wood V.  Westport.  82  Conn.  67B.  S3  Fed.  824. 

Tbe  voluntary  action  of  a  town  In  opening  a 
draw  In  a  brldae  for  the  passage  of  vessels  wss 
not  s  governmental  net  so  db  to  letleve  It  from 
liability  for   Its  negligent  perfi 


Id. 


.1  Conn.  087,  80  Fed.  500. 


Where  a  town  has  for  a  long  period  assumed 
the  duty  of  opening  a  draw  Id  a  bridge  for  tbe 
passage  of  vesselB,  it  is  llsble  for  Injuries  re- 
uulllng  to  a  vpssel  from  Its  negligent  fsllui^  to 
open  the  bridge,  altbough  auch  duty  waa  not 
Imposed  upon  the  town  by  law.  and  waa  vol. 
untnrily  assumed  by  It.     fNd. 

But  the  court.  In  Daly  v.  New  Haven,  Oft 
Conn.  044,  88  Atl.  SOT.  In  deciding  that  the 
operatloD  of  a  drawbridge  constituted  a  gov- 
ernmental duty,  relieving  tbe  town  from   lla- 
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its  railroad  may  eroaai  provided  they  shall 
be  io  constructed  as  not  UDiwceeuLrily  to  ob- 
struct the  na.vigation  of  such  waters." 

UDder  Uiis  charter  the  defendant  com- 
pany duly  located  its  branch  line  to  East- 
port  across  th»  chinneL  where  the  trestle 
now  is,  and  this  location  was  duly  filed 
wilii  the  railroad  commissioners  and  the 
county  commissioners,  and  was  duly  ap- 
proved by  them.  The  defendant  company 
thereupon,  in  1808,  built  the  trestle  on  the 
line  of  the  approved  location  to  support  its 
railroad  track,  and  nov  mSiintains  it  HS  a 
part  of  its  through  railroad  from  Eastport 
to  its  ninnection  with  the  Maine  Central 
Railrond  and  with  the  railroad  system  of 
the  United  States  snd  Canada.  The  rail- 
road (»mit]isBioners  gave  authority  to  the 
company  to  operate  its  railroad  over  the 
trestle  as  now  constructed. 


The  plaiotiS,  however,  contends  that  all 
this  gi-ve  the  defendant  company  no  author- 
ity to  comtruct  and  maintain  Uie  trestle  it 
has  J  vie.,  a  trestle  so  constructed  tiiat  it 
unnecessarily  obstructs,  and  even  entirely 
prevents,  the  navigation  of  this  channel  and 
cove.  He  claims  that  the  proviso  above 
uuoted  in  t  &  of  its  charter  limits  its  au- 
thority to  build  bridges  and  trestles  to 
lliose  of  such  character  and  ccmstruction  as 
will  Dot  unnecessarily  obstruct  navigation 
as  described]  to  his  detritnent,  and  hence 
this  trestle  is,  as  to  him  at  least,  an  unlaw- 
ful structure  not  authorized  by  the  com- 
pany's charter. 

Wo  meet  this  contention  of  the  plaintiff 
the  defendant  relies  upon  an  act  of  the  Con- 
{;reBS  of  the  United  States  approved  April 
12,  1900  {31  Stat,  at  L.  74,  chap.  187),  of 
the  following  tenor,  vus.:     "Be  it  enacted," 


bUItT  for  ne^l{{enc«,  stated  Chat  such  deter- 
mlnstlon  was  not  In  conflict  with  Ureenwood 
T.  Westpvrt,  62  Conn.  6T5.  63  Fed.  824,  aii<l 
63  Cuun.  1ST,  60  l<'ed.  GeO,  as  that  declslaa 
railed  upon  tbe  somewbat  pccaliar  and  eicei»- 
tloDBl  Slate  of  facts  In  that  case,  and  apoD 
prlucEples  ot  maritime  Inw. 

A  town  wblch  assumea  the  duly  of  atleodlng 
and  manBBliiB  a  draw  [a  a  bridge  over  a  navi- 
gable scream,  b;  parcbase  tbereol  under  a  stat- 
ute requiring  It  to  keep  It  in  repair  "and  at- 
leaded."  a  condition  of  the  rigbt  to  maintain 
vblcb  was  thnt  a  draw  sbould  be  coostructed 
tliereln  and  opened  when  required  for  navl^- 
UoD  b;  boats  and  vessels,  Is  liable  for  dBmagea 
arising  from  an  obstrnctlon  of  tbe  Davlgatloo 
of  tbe  river  by  Its  toilate  to  operate  tbe  draw, 
remltlna  In  the  deaCb  of  s  person  navigating 
Welaenberg  v.  WInneconne,  66  Wt*. 


I  navigable 


eBT,  1 

A  town  owning  a  brldfg  over 
■tivam.  a  cnndlclon  ot  tbe  right 
nhlcb  'B  that  a  draw  shall  be  maintained 
ilKTeIn  and  operated  when  required  for  nivl- 
gHtlon,  and  a  village  In  whleh  sucb  bridge  Is 
sltiiati!d.  whose  duty  It  la  to  repair  bridges 
■lihln  Ita  llmlta.  are  Jointly  and  severally  lla- 
hle  for  the  death  of  a  perwin  navlKatlng  a 
■Iream,  doe  Co  the  obstruction  of  tbe  navlga- 
rlon  (hereof  by  (allure  of  the  oineera  and  agents 
of  boih  <tucli  town  and  village,  who  bad  chargt, 
mntrol.   and   managcmeDt   thereof,   to  operate 

A     town     which     maintains     a     drawbridge 
across  a   Dsvlgsble  river  Is  liable  for  the   loss 
I  barge  nhlch  approached  the  bridge 


IQ  MaBsacbusetta  the  owner  of  a  vessel  de- 
layed by  tbe  fact  that  tbe  draw  In  a  bridge 
maintained  by  a  municipal  corporation  under 
statutory  obligation  as  part  ot  a  highway  Is 
not  of  ihe  width  required  by  statute  has  no 
right  of  action  ngalnaC  tbe  municipality  uulen 
expressly  given  by  slacute.  French  v.  Boston, 
12B  Mnss.  691'.  3T  Am.  Rep.  383.  This  Is  put 
□poD  the  ground  that  no  private  action  cnn  be 
tbe  neglect  to 
perform  a  public  doty  from  the  performance 
of  which  It  receives  no  beneflt  or  advantage. 

And  It  has  been  betd  that  the  duty  of  main- 
taining and  operating  a  drawbridge  constltnl- 
of  a  public  highway  across  a  navlgnbia 
a  public  governmental   duty  relieving 
1  operating  IC  from  liability  to  a  person 
Injured  wblle  crossing  It  (or  negligence  In  op- 
iting  the  draw.     Daly    v.    New    Haven,  SO 
Conn.  644.  S8  Atl.  397, 

A  railroad  company  malntolulng  a  draw- 
bridge across  s  ttream  Is  liable  for  damages 
arising  from  tbe  consequent  loss  to  tbe  nsvl- 
gsCors  thereof  by  reason  of  the  additional  coat 
n  getting  out  loga  at  a  low  and  unfavorable 
itage  of  water,  due  to  tbe  delay  caused  by  the 
:alliire  of  the  railroad  company  to  open  the 
)raw,  where  suc-h  unfavorable  condition  arises 
Iroin  the  uanal  vnrlalliin  of  the  water  with  the 
change  of  seHson,  such  as  Is  to  be  anticipated. 


I   propf 


■Igonl: 


L   tbe  i 


it  stopping,  going  abend,  and  beck- 
ing, n'ntll  Bb4  became  unmanageable,  and  sheer- 
ing, itmcli  bottum  and  sank.  Van  Etcen  v. 
Westport.  80  Fed.  578. 

Al'bnugb  nn  ordinance  of  a  city  declares  IC 
to  be  unlawful  for  a  vessel  to  attempt  Co  ap- 
pronrb  neartrr  Ibnn  Ihe  end  of  the  bridge  pro- 
tection while  tbe  bridge  may  be  opening  or 
fluarng.  nevertheless  when  the  same  ordinance 
detlgnates  tbe  means  by  which  those  In 
charge  Of  vessels  plying  the  river  Bhall  know 
vhelber  tbe  bridge  Is  or  Is  not  open  for  pas- 
sage, tbe  city  cannot  escape  llabllty  for  Injury 
to  a  scbocner  which  wns  caused  by  a  tug  ac- 
wptlng  tbe  Invltntlon  ot  (he  bridge  tender  up- 
on the  signal  Ihnt  the  way  was  clear,  and  that 
the  draw  ot  Ihe  bridge  wss  opea  for  passage, 
when  It  In  fact  had  not  been  fully  opened  and 
lockpd.  owing  to  Ihe  groai  negligence  of  the 
bridge  tender.  Chicago  t.  Mullen,  116  Fed. 
2S2. 
511  L.R.  A. 


.  404. 


.  Northern  P.  B.  ( 


I,  64,  ' 


I  N. 


.IlrMd  company  authorized  to  c 
a  bridge  acra<tB  a  navigable  channel  provided  It 
sbould  be  open  so  as  to  afTord  reasonable  ae- 
commodstlon  for  passing  vessels  Is  liable  to  a 
bant  owner  for  damigea  sustained  by  a  delay 
due  Co  tbe  falling  of  the  draw  cniised  by  the 
npgllgcDce  of  Che  railroad  company.  Plscata- 
qua  Nnv.  Co.  v.  New  lork,  N.  H.  A  U.  B.  Co. 
80  Fed.  312. 

Tbe  proprietors  of  a  drawbridge  over  navl- 
gibte  wafers  ef  the  United  Stales  ere  bound  Co 
use  It  In  9IICI1  a  manner  as  not  unnecessarily  Co 
abatrucC  nnvIgallOD,  and  this  duty  Includes  I  be 
use  of  available  algnsls  and  of  resaonnhle 
methods  tending  lo  nvold  accident  or  colllalon. 
Hennaylranla  R.  Co.  v.  Central  R.  Co.  68  Fed. 
100. 

W'hiia  the  draw  of  a  bridge  la  turned  to  per- 
mit a  boat  to  peas  through  It  must  be  securely 
fastened,  aud  In  case  It  Is  not.  and  swings 
round  to  Ihe  Injury  of  the  vessel,  the  bridge 
owner  will  lie  liable.  Utberldge  v.  Vhlladel- 
phla,  se  Fed.  4il. 

It  is  the  duty  of  a  railroad  company  msln- 
Calning  a  drswiirldge  over  navigable  waters  to 
exercise  reasonable  care  not  to  Impede  the  nafi- 


,)glc 


U&m  SuPBEiu  JuiuouL  CouBi. 


Dxc., 


etc.,  "Uiai  Ui«  treatle  on  the  Eastport 
branch  of  the  Washinf^ton  Couoty  Bailroad 
beiiift  the  property  of  the  WashingtoD  Coud- 


point  in  tne  town  of  Periy  countv  of  Wash- 
ington and  etat«  of  Maine  to  the  extreme 
DOi'therit  end  of  Carlow'a  ialand  in  the  town 
of  Ettfttport  in  said  county  and  atat«;  and 
ft  certain  otiier  trestle,  also  the  property  of 
iaid  railroad  company,  in  the  East  Machiaa 
river  in  said  county  of  WashinsttHi  and 
state  of  Maine,  at  the  actreme  «ia  of  said 
river  near  the  Tilla^  at  East  MachiaB  in 
aoid  county  and  state,  be,  and  both  of  said 
trestles  hereby  are,  declared  to  be  lawful 
BtructureSi  provided,  that  such  modiHca- 
tiona  are  made  in  their  present  position. 
condition,  and  elevation  as  the  Secretary  of 
War  may  order  in  tha  isteresta  of  naviga- 


tion." It  is  not  disputed  that  the  trestle 
first  described  in  the  above  act  ia  the  trestle 
in  question. 

We  have  now  to  consider  the  effect  of 
this  act  of  Congreaa  upon  the  question 
whether  the  trestle,  as  now  built  s^d  main' 
tajned,  is  a  lawful  or  unlawful  atructure  aa 
to  the  plaintiff.  Under  the  oixnioerce 
clause  of  the  Constitution  of  the  United 
State*  (art.  1,  t  B,  1  3),  Congress  undoubt- 
edly haa  full  and  excluuve  jurisdiction  over 
navigation  and  commerce  in  this  channel 
whenever  it  chooses  to  exercisB  that  juris- 
diction. Whatever  navigability  existed  id 
this  channel  and  cove  to  and  from  the  plain- 
tiff's wharf  was  directly  available  to  com- 
merce with  other  states  and  foreign  nations 
over  the  waters  of  the  cove,  channel,  bay, 
and  the  great  highway  of  the  ocean.  "Com- 
merce among  atatea  doea  not  atop  at  a  atato 


gratEon  ol  pnaalnK  vessels,  or  not  ti>  nonenB- 
■arilT  dela;  tbera  :  and  It  Is  llahle  for  Injarles 
■estaloMI  bj  a  tow,  wbere  It  nnmisiHiilily  de- 
larn  openlns  the  draw  In  raponse  to  Biesala 
of  the  toe  until  pasiace  cannot  be  made  witb 
■aretf.  Central  K.  Co.  v.  PeDDvlvanla  K.  Co. 
8  C.  C.  A.  88,  20  n.  8.  App.  136,  BB  FM,  1U2. 

tt  bt  an  DnreBBOnabla  and  □□Justiaable  ob- 
•tmctlon  of  a  tug  and  tow  to  refuse  to  opta 
the  draw  of  a  bridge  wbeo  the;  are  coming  up 
with  the  tide  not  over  l.SOO  or  2.000  feet  a.wB7, 
in  order  to  give  a  preference  to  a  freight  train 
2  miles  Rwnj.  rennsrlvaala  K.  Co.  v.  Central 
B.  Co.  HO  Fed.  100. 

A  count;  [■  not  liable  In  damages  for  the  de- 
lay ot  vessels  detained  hy  tsllure,  due  to  a 
broken  cSBtlng.  to  open  a  Bwln|  bridge  maln- 
lalned  bj  It.  where  the  l»idgD  tender  had  re- 
ported thtt  (he  bridge  was  operated  with  dim- 
cnlty,  and  the  breakage  was  due  to  the  de- 
(oetlve  work  of  the  repalre™  sent  to  repair  it. 
I'ettit  V.  Camden  rounty.  M  C.  C.  A.  150.  63 
U.  a.  App.  2.<ta,  01  Fed.  SOS. 

A  railroad  company,  falling  to  open  Its  bridge 
for  the  paarage  of  a  boat,  Is  not  guilty  of  de- 
taining (he  boat  witbin  the  meaalog  of  tbe 
statute  forbidding  detention  of  boats,  where  tbe 
-most  of  the  boat  was  so  eonstt^cted  tbnt  It 
coald  have  been  lowered  and  the  boat  have 
passed  under  the  bridge.  West  LaocBsblre  B. 
Co.  T.  Idon,  40  L.  T.  N.  8.  600. 

Repair: 

A  railroad  company  aathortsed  to  ronstract 
a  bridge  over  a  public  stream  provided  It  keeps 
the  bridge  and  draw  In  cfflrlent  woriiinK  condl- 
tloD  Bt  sll  times  Is  liable  If  It  obatructa  navigO' 
lion  while  making  needed  tepaira  to  the  draw. 
Jones  V.  Dsltimore  ft  P.  R.  Co.  4  Mackey,  lOfl. 

A  corporation  engaged  In  repairing  Its  dmw- 
brldge,  "whicb  shall  not  be  liable  for  damages 
occnnloned  by  obBtmctlog;  or  stopping  naviga- 
tion thereby,"  will  not  be  exempt  from  tbnt 
liability  anlcaa  tbe  work  necessary  to  be  done 
In  making  tbe  repairs  cannot  be  done  witl 
draw  open.  Lister  v.  Newark  PI,  Road  Co.  36 
N.  J.  Eq.  47T. 

Obstroeting  navigation  for  a  period  of  forty- 
seven  duys,  by  the  erection  of  false  work  so 
as  to  enable  a  railroad  company  to   repal~ 
drawbridge   across  a   navigable   stream.    Is 
nnreasonable  ao  as  to  render  such  company 
ble   therefor  whei«  ICa   charter  authorizes   the 
construction  of  bridges  "ao  as  not  unreBsonnbly 
to   obstrnct   the   navigation  of   any   navigable 
Btream."  and  the  work  was  done  after  dne  no- 
tice bad  been  given  navlgaton^  at  a  aeaaon  o( 
59  L.  R.  A. 


.■ear  when  it  waa  likely  to  1; 
navigation  tbe  least,  and  was  done  aa  eipedi- 
tlously  aa  possible ;  and,  although  by  tlw  ex- 
penditure of  more  money,  and  the  sloppliuc 
of  trafllc  over  the  road  during  the  Interval, 
ich  bridge  by  an  nnuaual  method  might  bave 
wc  built  without  the  uae  of  sucb  false  struc- 
ire,  yet  such  conrse  was  not  required  under  Its 
larter.  Green  A  B.  RIvcr  N'av.  Co.  v.  Chesa- 
peake. O.  A  H.  W.  K.  Co.  S8  Ky.  1,  2  L.  R.  A. 
010,  2  Inters.  Com.  Rep.  519.  10  8.  W.  6. 

statute  permitting  the  repair  ol  bridge* 
between  cerlnin  dates  named  will  exclude  the 
Ight  to  repair  at  other  times  so  as  to  obatract 
lavlgailon.  Delaware,  L.  A  W.  R.  Co.  v,  Uebr- 
hot  Bma  Brick  Mfg.  Co.  63  N.  J.  L.  203,  23 
All,  170, 

corporation  maintaining  a  bridge  over 
navlEfnble  water  Is  subject  to  a  general  law  ex- 
empting snch  corporation!  from  liability  for  otv 
HtructlDg  or  stopping  navigation  while  mak- 
ing neFessKi?  repairs.  Lister  v.  Newark  PI. 
Road  Co.  Sa  N.  J.  Kq,  ITT. 

A  railroad  company  autborlied  to  maintain 
a  bride's  across  a  navigable  stream  may.  In  an 
ordinarily  skilful  manner,  maka  use  of  piling 
tor  tbe  purpose  of  repairing  It.  and  losses  re- 
sulting to  one  asing  the  stream  to  raft  logs  la 
riamniim  ntuqiie  injuria.  Centra!  Trust  Co.  v. 
Wabath,  8t.  L.  A  P,  B,  Co.  32  Fed,  668. 

A  rallrond  company  snthorlied  to  maintain 
a  bridge  ao  as  not  unreasonably  to  ot>struct 
navlgsllnn  la  not  liable  to  a  shipper  compelled 
to  pny  Increased  freight  by  rail  during  a  tem. 
porary  obstnictlon  of  aavlgatlon  dne  to  neces- 
sary repairs  on  the  bridge,  where  tbe  railroad 
company  provided  for  tbe  transfer  of  freight 
at  the  bridge  without  charge  to  *hIppM«.  Rbea 
T,  Newport  Kewa  &  M.  Valley  B.  Co.  60  Fed.  16. 
See  also  intra.  VIL 

d.  SfiUalorir  tfoMMtUm. 


The  qoeatlona  wblch  have  arisen  In  cases  In- 
volving statntory  prohibitions  of  obstructions 
are  for  the  most  part  those  In  wblch  an  accused 
has  claimed  that  his  act  waa  not  within  the 
terms  of  the  statate.  la  addition  to  tha  cases 
here  cited  see  supra,  II,  c.  3, 

The  obstruction  of  the  navigable  atresms  of 
the  stale  of  Teina  Is  declared  a  blgh  misde- 
mennor.  punishable  by  a  penalty  (Hart's  Di- 
gest art.  4a.'i :  Penal  Code,  428] .  Selman  v. 
Wolfe,  2T  Tex.  68. 

The  atatnte  against  obstroctlona  to  tbe  navi- 
gation of  the  Delaware  (act  March  1,  1820)  In- 
cludes only  dams,  wings,  or  other  devlcaa  for 


.,CnOo*^lc 
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line.  Coining  from  abrotid,  it  peoetnitea 
wheterer  it  can  find  navigable  vaters  reach- 
ing from  without  into  the  interior,  and 
majr  follow  them  up  ae  fajr  om  nayigatiou 
19  practicable."  Oilman  v.  Pkiladelphia,  3 
Wall.  725,  IB  L.  cd.  M.  In  Cardwell  r. 
American  River  Bridge  Co.  113  U.  8.  205, 
£8  L.  ed.  S50,  6  Sup.  Ct.  Sep.  423,  the 
American  river,  a  small  branch  of  the  Sac- 
nunento,  though  entirely  witliin  the  itate 
and  navigable  only  by  barges  and  small 
iteamboats,  was  yet  said  to  lie  a  navigable 
Hater  of  the  United  States,  and  as  such  un- 
der the  control  of  tbe  government  of  the 
United  States,  as  to  its  navigation.  So, 
Grand  river,  though  wholly  within  Uie  state 
of  Hichigan  and  flowing  into  Lake  Michi- 
gan, was  held  to  be  within  the  commerce 
clause  of  tbe  United  States  Constitution. 
The  Daniel  Ball,   10  Wall.  657,  *ul  nom. 


The  Daniel  Ball  v.  United  Btatea,  IS  L.  «d. 
U'JO.  When,  therefore.  Congress  acts,  and 
so  far  as  it  acts,  in  tbe  premises,  the  juris- 
diction of  tbe  B^te  government,  judicial  as  ' 
well  as  legislative,  recedes.  If  Congress  de- 
clares a  uidge  or  other  structure  over  or 
on  navigable  waters  to  be  am  unlawful  struc- 
ture, the  state  legislature  cannot  make  it 
lawful,  nor  can  the  state  court  declare  it  to 
be  lawful.  So,  if  Congress  declaree  the 
structure  to  be  lawful,  neither  the  state  Itg- 
islature  nor  tbe  state  court  can,  even  upon 


ment  of  Congress  is  conclusive;  not  to  Ce 
questioned  by  any  court.  In  the  Wheeling 
Bi-idge  Cote,  IS  How.  421,  IS  L.  ed.  435,  the 
United  States  Supreme  Court  had,  upon  al- 
le^ticm  and  proof,  adjudged  tfae  Wheeling 
bridge  aeroes  the  Ohio  river  to  be  an  un- 


tsUng  flsb  or  ereatln*  a  water  power.     Lair  V. 
KItlmer.  29  N.  J.  L.  G22. 

A  statTite  declaring:  tbst  no  person  shall 
enct  a  rollldsm  or  other  obstruction  ai^roBB  any 
itnam  nsed  lor  tbe  parpoee  of  naTlgstlon  ai>- 
plles  to  a  stream  niwa  for  such  purpose  at  the 
time  at  ttie  otwtmrtlon,  althoiiKh  It  mtj  not 
have  Aeen  so  a»M  vben  the  statute  was  en- 
scled.     State  v.  Cnllum,  2  Speers,  L.  BSI. 

Ulnn.  Gen.  8tat.  cbap.  S2.  does  not  prohlhlt 
tie  construction  and  maintenance  o(  a  dsm  bj 
tbe  owner  of  the  aiUolnlnR  land  whic4i  does  not 
obstruct  [he  passaite  ot  }aga.  timber,  or  lomber  ; 
nor  docs  It  make  the  right  to  eonstmct  tbe  dam 
depend  upon  a  license  by  the  county  commls- 
•tonen.  The  license  Is  only  needed  lo  ensble 
tbe  party  who  builds  and  malntalni  tbe  dam  to 
chitrge  tolls  (or  bIuIcIdk  logs,  as  against  tbose 
vltb  wbom  be  has  no  contract :  but  It  Is  not 
seceesary  to  ensble  him  to  recover  from  those 
■  bo  employ  him  to  sluice  logs  throog)i  It.  IiSjn- 
prej  T.  Nelson,  21  Minn.  3M. 

natns,  booms,  or  dividing  piers  bnllt  sad 
maintained  for  use  in  connection  with  hia  saw- 
mill, by  a  rlparlsQ  proprietor  withoat  legls- 
litlTe  permission.  In  a  stream  navigable  only 
(or  the  floatage  of  loga  and  timber,  are  not  un- 
lastiil  nnder  a  atatnCe  forbidding,  under  pen. 
slty.  obBtractlons  Imptilrlng  the  free  dbvIks- 
tlon  o(  narlgsbte  streams.  It  they  do  not  ma- 
terially Interfere  wllh  tbe  free  navigation 
lberei>f.  A.  C.  Conn  Co.  v.  Little  Suumtro 
r.nmber  Mfg.  Co.  74  Wis.  082.  43  N.  W.  6flO. 

A  general  statute  Imposing  s  penally  lor  ob- 
•trucllng  a  navigable  river  does  not  apply  to 
•  boom  company  whose  ctiarter  gives  It  the 
rl|bt  Co  maintain  a  boom  In  a  river  navigable 
enlj  for  the  running  of  logs.  Edwards  v.  Wau- 
MD  Boom  Co.  67  Wis.  483,  80  N.  W.  716. 

RtBtrlctloai  contained  In  charters  of  cor- 
Iiorstlani  organised  for  minafacturlhg  with 
nter  power,  that  tbe  grants  of  snthorlty 
iberelD  shall  not  be  exercised  so  as  to  inCer- 
ItK  with  rights  ot  navigation,  cannot  Intro- 
ante  a  rule  of  constrnctlon  that  the  charters 
wltbont  snch  restrictions  would  authorise  un- 
iwnnry  interference  and  obstruction  of  such 
rtghCs.  Connecticut  River  Lnmber  Co.  *.  01- 
ntl  Falls  Co.  05  N.  H.  2ft0,  13  h.  R.  A.  8SS, 
SI  itl.  1090 

Tbe  provisions  of  |  10  of  26  8Ut.  at  L.  426, 
lihig  a  penalty  tor  obstruction  of  nnvlgable 
■•tets,  are  applicable  to  |  T  of  anch  act  as 
■iDHided  and  re  enacted  by  2T  fitat.  at  L.  88, 
which  extends  tbe  act  to  the  alteration  of 
ports  and  harbors.  I^eovy  v.  United  States.  34 
C.  C.  A.  302.  82  Fed.  S44. 
SBLR.  A. 


a,  Reftut   and  diltrU. 

Under  a  statute  providing  a  penalty  for  cast- 
ing rubbish  or  other  substance  Into  any  port, 
harbor,  or  navigable  river  so  as  Co  tend  to  the 
obstruction  of  tbe  navigation  thereof,  or  lu  any 
place  or  situation  oo  shore  whers  the  same 
■hall  be  liable  to  be  washed  Into  the  sea  or  Into 
any  ports,  harhors,  or  navlgshle  rivers  hy  the 
llde,  but  which  latter  clause  Is  silent  as  to  the 
effect  on  navigation,  a  person  violating  tbe  lat- 
ter claose  Is  snbject  to  the  penalty,  although 
no  Inlury  Is  done  to  tbe  navigation.  United 
Alkali  Co.  V.  Slmpsan  [18»4|  2  Q.  B.  116. 

A  tug  Is  not  subject  to  tbe  penalty  prescribed 
by  tbe  act  of  June  2U.  1868.  forbidding  the 
dnmping  of  mud  within  certain  limits  around 
the  port  of  New  York,  and  providing,  for  every 
violation,  that  the  person  olfendlng  shsJl  be 
giillty  of  an  offense  sgalnst  the  set,  and  that 
sny  boat  used  In  Che  violation  shall  be  liable 
to  tbe  penalty  Imposed,  where  the  Illegal  dump- 
ing took  place  from  scows  In  tow,  the  crew  of 
'  b  were  In  no  way  connected  with  the  tug, 
and  who  acted  of  tbelr  own  volition  and  con- 
trary to  the  orders  of  the  captain  ot  the  tug. 
Tbe  Emperor,  4B  Fed.  751. 

A  aleamshlp  from  which  aahea  are  dumped 
In  the  tidal  waters  ot  tbe  harbor  of  Mew  York, 
olsCloD  of  the  act  of  June  20,  18S8  (25 
DC  L.  20O,  chap.  406,  U.  B.  Comp.  SCs±. 
IDOl,  p.  SeSS),  Is  liable  for  the  preacrlbed  pem- 
Ity,  wbere  the  set  tras  done  by  firemen  pre- 
sumably acting  under  Che  orders  of  persons  Id 
irlty.  Tbe  Bombay.  46  Fed.  663. 
C  n  ship  Is  not  liable  for  a  penalty  Im- 
posed by  the  act  of  June  29.  1888  (25  Stat,  at 
L.  20U.  chnp.  496.  U.  E.  Comp.  BlaC.  IBOl,  p. 
3533).  lo  prevent  Che  dumping  of  obsCructlve 
depoalts  In  the  barbor  ot  New  Tork,  wbere  So 
employee,  without  orders  from  anyone  In  au- 
thorllv,  threw  ovettward  a  single  scnttle  of 
ashes.     The  Anjer  Head.  46  Fed.  664. 

One  carrying  on  a  business  adjoining  a  navi- 
gable river  Is  liable  for  a  nuisance  created  by 
eliding  Into  the  river  of  piles  of  rubbish 
pieced  on  the  banks  by  his  servants,  although 
without  his  knowledge  and  contrary  to  general 
directions  which  he  bad  sometime  given  to  his 

-vants,  directing  them  to  effect  some  other 

'thod  of  disposing  of  the  rubbish.  Queen  v. 
tltepbeai,  L.  R.  1  Q.  B.  T02.  35  L.  J.  Q.  B.  N.  8. 
~~~  12  Jur.  N.  8.  ttSl.  14  L.  T.  N.  B.  fi93,  14 
Week.  Rep.  850,  7  Best  k  8.  710. 

"lere  the  purpose  -of  an  Indictment  for  cfe- 
atlng  a  nulsiinee  by  throwing  rubbish  Into  a 
navigable  river  In  the  carrying  on  ol  a  business 
Is  the  abatMuent  of  tbe  nuisance,  the  proceed- 
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lawful  Btructure  a«  obstructing  Uie  naviga- 
tion of  tbe  river,  and  had  decreed  that  it 
should  be  removed  or  elevated  so  ha  U>  per- 
'mit  free  navigation  of  the  river.  Then  Con- 
gress pasM'd  an  act  declaring  the  bridge  to 
he  a,  lawful  itructure  in  its  then  position 
and  elevation.  The  court  held  that  this  act 
9f  CongresB  conclusively  determined  this 
bridge  to  be  a  lawful  structure  at  its  th«i 
elevation,  and  that  the  court  could  no''  pro- 
ceed further  in  the  matter.  In  the  Clinton 
Bridge  Case,  10  Wall.  454,  19  L.  ed.  969,  the 
plaintiff  sought  to  ^rove  that  tJhe  bridge 
across  the  Mississippi  river  was  a  serious 
and  dangerous  nbstruction  to  navigation,  bo 
his  special  detriment.  After  the  erection 
of  the  bridge,  Congress  passed  an  act  declar- 
ing that  the  bridge  (describing  it)  "shall 
be  a  lawful  stnicture,"  The  court  held  that 
tbe  a^  of  Congress  took  tbe  question  from 

Ing  la  not  MrlcMr  crlmloal  In  Its  nature  »  ai 
to  mve  the  defendant  from  liability  for  acta  el 
Mb  agents.     /M'l. 

The  provisions  of  tbe  act  of  Uarcb  1,  1698 
(27  aint.  at  L.  50T,  cbap.  ISS,  V.  B.  Comp. 
Slat.  1001,  p.  8GS3).  declariDs  bydraulli:  min- 
ing InJurlDua  to  the  DavlgBbillty  ot  speclBed 
river  Bfstems  and  unlawful,  and  mjulrlng  per- 
aoDB  doslrouB  of  carrying  on  such  mining  to 
file  a  petition  with,  and  obtain  pennlaslou  from, 
the  d6biit  commlsflon,  prohibits  hydraulic  min- 
ing In  the  territory  until  auch  permlaBlOD  It 
granted.  ITalted  Statea  v.  North  Bloomfleld 
Oravel-UlD.  Co.  61  Fed.  Z43. 

The  pFOTlsiona  of  the  act  of  March  1,  ISBS 
(27  Btnt.  at  I..  607,  chap.  183,  U.  H.  Comp. 
Stat.  IflOl,  p.  snaa),  regulating  bydroollc  min- 
ing In  the  state  of  California,  and  prohlbltlog 
It  in  tbe  territory  drained  by  the  Sacramento 
and  San  Joaquin  river  ayalema.  unleaa  a  permit 
1b  applied  for  and  obtained  from  the  dtbrit 
commliulon,  ar*  mandatary,  and  applicable  to 
those  already  engaged  lo  such  occupation,  who 
must  obtain  (be  required  permit  In  order  to 
continue  It.  Nortb  Bloomfldd  Qravel  Min.  Co. 
T.  United  StBtes,  82  C.  C.  A.  84,  SB  V.  B.  App. 
3TT.  8S  Fed.  eat. 

An  Injunction  to  restrain  hydraulic  mining 
as  detrimental  to  navigation  on  a  river  will  tte 
granted  where  the  Impounding  dam  Is  con- 
etmcted  «f  wood,  and  staodB  In  the  bed  of  n 
torrential  stream  so  that  It  Ib  liable  to  be  car- 
ried away  by  freeh^a  to  the  Injury  of  the  nsvl- 
gablllty  of  lower  streams.  United  States  v, 
Lawrence,  63  Fed.  632. 

A  mill  owner  la  liable  for  tbe  creation  of  a 
ntilsnnce,  who  obatructB  a  public  stream  by 
easting  alaba  and  other  aawmlll  waste  therein. 
except  as  connected  with  a  reasonable  nee  of 
the  stream  or  by  direct  authority  of  law ;  and 
one  using  th<>  stream  may  cnt  a  channel  throu^ 
■ucb  waste  or  drift  material  In  a  reasonable 
manner,  and  will  not  thereby  Incur  liability 
for  diverting  the  water  from  the  mill.  VesBle 
V.  Dwinel.  50  Me.  4TB. 

The  mill  owner  will  be  liable  to  an  action  at 
law  by  any  Individual  wbo  shall  be  specially 
damaged  thereby.     761(1. 

The  owners  of  a  bridge  acrou  a  navigable 
■tream  mnst  nae  reasonable  diligence  to  pre- 
vent aceumuIatlouB  of  drift  around  tbe  bridge 
piers,  and  where  they  fall  to  uae  auch  dili- 
gence they  are  liable,  where  a  craft  navigating 
the  atream  with  proper  care  It  Injured  by  run- 
ning against  the  drift.  St.  Lonls,  I.  U.  &  8.  B. 
Co.  V.  Ueeae,  44  Ark.  414. 

An  easement  10  throw  sawdust  and  other 
mill  refuaa  Into  a  navigable  atream  cannot  be 
SO  L.B.  A. 


the  court.  The  axTticMi  was  thereupon  dis- 
missed without  hearing  any  evidence.  In 
Uiller  V.  Neui  York,  13  Blatchf.  469,  Fed. 
Gas.  No.  9,585,  a  case  concerning  the  Brook 
Ijn  bridge,  the  United  States  circuit  couit 
considered  the  elTect  of  an  act  of  Congress 
declaring  a.  bridge  over  navigable  waters  to 
be  a  lawful  structure,  and,  after  reviewing 
the  authorities,  said;  "It  results  from  thp 
cases  considered  that  the  authority  of  Con- 
gress  is  paramount  in  the  regulation  oF 
commerce  under  the  Constitution,  and  that 
its  determination  in  respect  to  interference 
with  navigation  by  obstructions  thereto  is 
conclusive.     What    it    authorizes    may    be 

t'ustifled  upon  its  authority.  What  it  for- 
ids  is  necessarily  unlawful.  Nor  is  it  to 
be  forgotten  that  this  power  of  Congress  ia 
at  all  times  capable  of  exercise.  If  it 
should  turn  out  that  the  judgment  of  Cod- 


ubtalned  by  user  It  a  nuisance  to  navigation  be 
created  thereby.  Atty.  Oen.  v,  Harrison,  12 
Grant  Ch.   (L.  C.)   4tie. 

A  city  Is  entitled  to  an  Injnticllon  realralnlns 
tbe  dlsrbarge  of  miah  from  a  brewery  through 
tbe  sewer  Into  s  navigable  river  tbe  free  uae 
of  which  for  purposes  of  navigation  la  Impeded 
by  dlmlnlahlug  the  depth  of  the  water  ao  that 
vessels  will  be  preveuted  tcom  coming  to  tbe 
u-lty's  wbarvea  thereby  depriving  It  of  docluge 
and  wharfage.  New  York  v.  BaumbergBT,  7 
Habt.  2  IB. 

That  a  brewery  dlscbargei  mash  Into  a  nav- 
igable river  through  a  sewer  constructed  by 
tbe  city  and  which  the  biewery  Is  llceaaed  to 
uae  doea  not  make  the  dlBcharge  any  less  the 
set  of  tbe  brewery,  nor  la  such  uae  of  the  sew- 
er proper  or  legitimate.     lUil. 

It  Bceras  that  a  municipal  corporation  baa 
no  power  to  autborlie  a  factory  to  discharge 
refuse  throuch  a  aewer  emptying  Into  a  naviga- 
ble stream,  la  such  guan title*  aa  to  Impede 
navigation  and  constitute  a  nuisance.  Hudaon 
tllver  H,  Co.  v.  Loeb.  7  Robt.  413. 

Diarhsrge  of  refuse  matter  by  a  factory 
through  a  sewer  emptying  Into  a  navigable 
river  li  not  JustlUable  on  Che  ground  that  tbe 
sewer  empties  Into  the  river  at  a  point  irtiere 
tbe  clly  poRsesaes  the  right  to  fill  out  to  an 
exterior  bulkhead  line,  when  such  mode  la  not 
aancCloned  by  the  city  autborlcles,  and  It  ap- 
pears that  the  deposit  obatructB  nnvlgntlon 
both  altave  and  below  tbe  point  of  diacbarge. 
Ibia. 

That  a  sewer  Is  s  lawful  stmcture  doea  not 
entitle  tbe  proprietors  of  a  brewery  antborlaed 
to  drain  therein  to  dlacharge  through  It  any 
such  quantities  aa  will  form  a  deposit  at  the 
mouth  of  the  aewer,  and  obEtruet.  to  tbe  dam- 
age of  wharf  owners,  the  full  and  free  naviga- 
tion of  a  public  stream  into  which  the  sewer 
empties-     Ibid. 

But  the  owner  of  a  pier  wblch  Is  otntnicled 
by  tbe  deposit  of  refuse  about  It  so  aa  to  pre- 
vent access  to  It  baa  no  claim  to  relief  as  a  ri- 
parian owner,  but  hla  right.  If  any,  la  with  the 
other  people  of  tbe  atate  whoae  use  of  tbe  high- 
nay  baa  been  obstructed  or  disturbed  by  on  In- 
dividual.   7bld. 

However,  one  Interrupted  In  tbe  full  and  fm 
use  of  tbe  waters  In  the  ellps  between  bis  piers 
or  whurves,  by  the  deposit  of  refuse  In  the 
river  through  s  aewer  whereby  he  Is  deprived 
of  wharfage,  sustains  a  special  or  peculiar  In- 
Jury  entitling  him  to  maintain  a  private  action 
to  restrain  the  Dulaaace.     Ibid, 

But,  to  entitle  the  owner  of  a  wharf  to  main- 
tain an  action  to  restrain  the  dejioslt  wC  reCo' 
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gresa  ba«  beoi  misttik«D,  and  that  naviga- 
tioa  is  injuriouBlj'  affected,  it  can  bj  law 
reqnire  the  bridge  to  be  altered  or  removed, 
and  can  adopt  its  r^pilatioa  of  commerce 
to  its  view  of  the  public  intereata."  This 
language  waa  quoted  with  approval  b;  tlie 
Kew  York  court  of  appeals  in  People  em  rel. 
Mnrphy  v.  Kelly,  76  N.  Y.  475,  and  the  de- 
cision was  affirmed  in  Miller  v.  A'eio  York, 
\m  U.  B.  386,  27  L.  ed.  971,  3  Sup.  Ct  Rep. 
S2B. 

It  most  be  apparent  from  the  forgoing 
authorities,  and  from  tbe  nature  of  the 
case,  that  if  Congreas  has  declared  this 
treetle,  as  now  constructed  and  maintained, 
to  be  a  lawful  atmcture,  this  court  cannot 
hear  tbe  plaintifT  to  complain  that  it  un- 
lawfully impedes  bim  in  navigating  the 
channel  and  covb.    In  such  ca^e  the  quea- 


tioD  of  lawfulness  or  unlawfulnesa  of  tbe 
atmcture  has  been  taiten  from  the  court. 

But  the  plaintiff  contends  that  the  act  of 
Congress  has  not  declared  the  trestle  to  be 
a  lawful  structure  in  pnxsenti,  but  only  in 
futura,  in  case  and  when  the  defendant  com- 
panj  shall  perform  the  coDdition  of  the  pro- 
viso of  tne  act,  viz.;  "Providea  that  such 
modifications  are  made  in  their  [its]  pres- 
ent position,  cooditim,  and  elevation  as  the 
Secretai;  of  War  may  order  in  the  interests 
of  navigation."  He  says,  and  truly,  that  it 
does  not  appear  that  the  defendant  company 
has  made  any  such  modifications,  ana  he 
urges  that  such  modifications  are  a  condi- 
tion precedent  to  the  trestle  becoming  a 
lawful  structure.  But  it  doe»  not  appear, 
either,  that  the  [secretary  of  War  has  or- 
dered any  modifications,  or  that  be  deems 
any  to  be  necessary  in  the  interests  of  navi- 


■0  as  to  cut  off  aceeaa  to  the  wbarf.  It  must  be 
a  legal  atnieture  erected  by  the  license  or  per- 
olsalon  of  competent  anthotlty.     IMd. 

A  prlrete  citlien  cminot,  unleu  be  ahows 
■perlaJ  Injury,  maJntala  an  action  against  one 
who  dlBcharxes  lefuae  Into  a  nBTlgiMe  river 
whereby  Its  navlKablUI;  la  affected.  Manbat- 
un  GasllRht  Co.  v.  Barker,  T  Bobt.  523,  30 
now.  Pr.  l!3a 

Tbe  nwner  of  a  dock  may  have  an  Injanctlon 
■galniit  a  cltj  to  prevent  the  discharge  ot  MW- 
BCP  at  that  place  obstructing  navlgatlOD  and 
dettroylng  the  use  of  the  dock.  Breed  v.  Lrnn, 
]SS  Mua.  3S1;  Hasktfl  v.  New  Bedford,  108 
Misa  208. 

A  municipal  corporation  may  maintain  a  ault 
In  eqnllr  to  mjoia  tbe  drlvlag  of  pilea  In  a 
river  to  construct  a  mnwaj  for  logs,  the  et- 
ttet  of  which  will  be  to  deflect  tbe  current  of 
the  river  from  along  I  la  wharvea  creatliiB 
thereby  a  deposit  of  mad.  and  to  render  It  Im- 
poBilhle  for  bonta  navigating  the  atreBm  to  ap- 
proach tbe  wharrea  8t.  LodIs  v.  Knapp,  3.  k 
Co.  Co.  104  U.  8.  OBS.  23  L.  ed.  S63. 

One  throwing  rabblib  Into  a  beck  at  a  point 
about  4  miles  from  a  river  Into  which  It  flows 
does  aot  violate  a  statute  against  tbrowing 
rabblsh  Into  the  river  or  any  water  coarse 
ibereuDto  belonging,  as  the  words  "thereunto 
belonging"  must  be  confined  to  water  courses 
roimlng  part  of  tbe  navigation.  Snilth  v. 
Barnbam,  3i  l^  T.  K.  8.  TT4. 

t.  Mpes  and  cable*. 

Telrgraph  eablea  so  laid  or  lOBpeiided  In 
'  navigable  waters  aa  to  catch  npon  the  keela  of. 
or  come  In  contact  with,  vessels  navigating  tbe 
■Iream.  and  which  but  for  sncb  cnblee  would 
pass  witbont  dlfflcalty  or  Interruption,  are  Im- 
properly placed,  and  Iniurloosly  interrupt  nav- 
Isitlon,  witbin  tbe  meaning  of  tbe  condition 
la  the  charter  of  the  company  that  tbey  aball 
not  do  no.     Blanchard  v.  Western  U.  Teleg.  Co, 

00  N.  V.  010.  RevenlBg  ST  Barb.  22S. 
Telegraph  cables  laid  In  tbe  aott  mud  or  silt 

ts  B  navigable  river  constitute  an  obstruction 
lo  nnvlicallon,  not  permitted  by  C.  S.  Rev.  Stat 

1  526r{  <V.  a.  Comp,  Slat.  1001,  p.  3579),  »a- 
Iborixing  the  laying  ol  telegraph  lines  under 
mvlgable  waters  so  as  not  to  obstruct  naviga- 
tion :  and  the  telegraph  company  Is  liable  for 
an  Injury  to  the  propeller  of  a  ateamsbip  ac 
nislomed  to  plow  through  tbe  mud  la  ber  move 
mmlB  about  tbe  docka  The  City  of  SIcbmood, 
*3  Fed.  85. 

A  telegraph  campaay  antborlied  to  lay  sub- 
marine cables  aeroaa  the  Passaic  river  Is  not 
S9  L.  R.  A. 


only  tMund  to  lay  the  cable  In  such  a  way  tbat 
It  will  not  catch  the  bottom  of  vessels  navigat- 
ing that  water  In  the  ordinary  method,  but 
also  to  malntalQ  It  In  that  condition.  Stepliens 
*  C.  Transp.  Co.  v.  Weatem  U.  Teleg.  Co.  8 
Ben.  602,  I^d.  Cas.  No.  13.371. 

A  telegrnph  company  la  liable  for  the  Injury 
cansed  to  a  propeller,  the  screw  of  which  caught 
In  a  submarine  cable;  and  tbe  owners  of  the 
boat  are  not  liable  lor  tbe  resulting  injury  t« 
tbe  coble,  where  the  olBcerB  of  the  propeller 
undertook  to  free  tbe  screw  by  working  the  en- 
gine buck  and  forth,  whereby  tbey  pulled  ttie 
cable  out  from  sbore  and  Anally  broke  It  off, 
allhougb  they  refused  tbe  aaalatance  ol  em- 
ployees of  the  telegraph  company,  tendered  at 
a  time  when  It  was  tbongbt  tbe  screw  wat 
cleared  from  the  cable.    I'M. 

A  steamship  wblcb,  although  touching  bot- 
tom, passes  by  the  aid  ot  her  propeller  through 
the  soft  mud.  Is  nrivlgatlng,  and  where  ber 
screw  catches  sad  breaks  a  submarine  cable, 
the  csbla  company  muat  show  that  the  wires 
were  so  maintained  as  not  to  obstruct  naviga- 
tion, us  re-iulred  by  U.  8.  Rev.  Stat.  |  62fl3  (U, 
8.  Comp.  Stat.  IBOl,  p.  3579)  ;  and,  In  default 
uf  sucb  proof.  It  la  liable  for  the  foullog  of  tbe 


tbe  cable.    Wea 


.  e.  8.  < 
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:lng  o( 


.sec.  A.  laa.  20  u.  a.  App.  24t, 


59  Ptd.  3t(5.  Afflimlug  43  F 

The  right  of  a  gaa  company  to  lay  pipes  la 
tbe  bed  ot  a  navigable  stream  under  ka  charter 
N  snbordlnBto  to  tbe  rights  of  navlgatlau.  Mil- 
waukee Gaslight  Co.  V.  The  Gamecock,  23  Wla 
144.  0&  Am.  l^c.  138. 

A  gaa  company  authorlaed  lo  lay  and  maliF 
tain  llnea  of  pipe  Bcroas  a  navigable  rtver 
•should  ;>lnce  them  so  tbat  tbey  will  not  Inler- 
rere  nltb  tbe  right  of  veasels  to  the  free  DBviga- 
tlon  of  ttie  river.  Omslaer  v.  Pblladelphia  Co. 
31  Fed.  SM. 

A  gas  company  which  msIntalDS  Its  pipes  la 
an  eipiiaed  condition  In  the  bed  ot  a  navigable 
river  la  liable  for  damages  laflicted  upon  a  boat, 
which,  aiter  grounding,  ran  foul  ot  tbe  pipe. 
vblcb  parted,  nod  [he  escaping  gqs  set  Are  to 
iho  boat,  which  wsa  couaumed.  In  auch  case 
the  wrongful  melnt^nance  of  tbe  pipe.  3n6  not 
the  gi'Oundlug,  la  the  proximate  cause  of  the 
dlaaster.     Ibid, 

The  cable  of  a  ferry  Is  an  obatructlon  to 
navigation,  and  unlawful,  when,  owing  to  tbe 
unusual  pressure  of  the  current  and  wind 
igBlnat  the  boat,  it  la  held  at  or  near  the  sur- 
face of  the  water  tor  not  less  than  300  feet  or 
one  fourth  ot  the  wldlh  ot  the  stream ;  and  the 
company  Is  liable  where  It  materially  coutrlb- 
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^iion.  The  prOTiao  i*  vrideDtlf  k  condi- 
tion subsequent  onlr.  The  trestle  is  de- 
clared to  he  a  lawful  structure  in  prtttenli. 
It  is  made  such  until  the  defendant  companf 
shall  fail  to  mulce  the  modifications  ordered 
bj  the  Secretary  of  War.  If  the  Secretary 
does  not  order  any  modifications, — and  ap- 
parently he  haa  not,— then  the  trestle  re- 
mains a  lawful  structure  if  kept  up  in  its 
then  present  condition.  It  was  competent 
for  Congress  to  thus  fix  the  matter  (iftller 
V.  A"6io  york,  109  U.  S.  385,  27  L.  ed.  871,  3 
Bup.  Ct  Ben.  228;  South  Carolina  v.  Geor- 
gia, H3  U.  S.  13,  23  L.  ed.  782) ;  and.  Con- 
gress having  done  ao,  persona  desiring  the 
removal  or  modification  of  the  trestle  as  an 
obstruction  to  navigation  should  apply  to 
Congress  or  to  the  Secretary  of  War.  The 
courta  have  now  no  jurisdiction  in  the  mat- 
ter. 

utes  to  a  caBuattT  eanaing  death.  Ladd  v.  Fas- 
ter, ai  Fed.  827. 

A  ferry  cuMe  eilcadluB  acton  a  DBvlgable 
screfim  should  be  to  managcil  as  oot  to  be  an  oti- 
•tructlOQ  to  nSTlcatJon  and  so  aa  to  canae  nei- 
ther Inconveuienre  nor  damage  to  boats.  The 
Qlobe  T.  Kaiti.  4  Qrvene,  433. 

A  putallf  ferryman  Is  lleMt  for  damsgea 
caused  bj  lota  of  property  doe  to  an  obatruc- 
tLon  ..i'  ibe  jtirenm  by  a  rope  gtrelcbed  acroaa 
It  for  ur«  In  connection  wlLh  the  ferry,  aa  a  U- 
cenae  lo  keep  a  public  ferry  od  s  navigable 
river  does  out  autborlce  him  to  place  obstruc- 
tions across  the  atream,  even  tliough  conven- 
ient and  proper  to  the  paasass  of  the  ferry- 
boat. Uabuock  V.  Herbert,  3  Ala.  3Q2,  37  Am. 
Dec.  605. 

A  wire  cable  alretcheil  acrosa  the  Wallamet 
river  for  the  operation  of  «  ferry-boat  Is  not 
an  unlawful  obatructloa  to  navlKalloa  If  It  does 
not  prevent  or  render  haxardona  the  navigation 
o(  the  river  by  othera  The  Vancouver,  2 
Bawy.  3tjl,  VeA.  Cas.  So.  10.g38. 

The  wire  cable  of  a  ferry-boat  conBtitatea  an 
obstruction  to  navigation,  and  Is  unlawful.  In 
the  abaenoe  of  Icglalatlve  autborlty,  when,  at 
18  feet  from  the  end  of  the  boat  la  water  over 
30  feet  deep  and  la  the  line  of  approarb  to  the 
public  docka.  It  Is  held  witbin  11 1^  feet  of  the 
surface  The  Imperial  &  Tbe  B.  G.  Reed,  8  L. 
B.  A.  234,  IS  Sawy.  fl30.  38  Fed.  614. 

K.  UaWlty. 

The  King  bad  lurlsdlctlon  to  pnalab  nnl- 
annces  in  or  by  the  rlrm.  Hale,  De  Jure 
Uarla,  t^ap.  2. 

A   presentment   charged  that  one   hod   sof- 

whereof  shipa  were  hindered  In  their  pasasge, 
and  (here  was  a  writ  directing  the  sberltt  to  re- 
moTs  tbe  nuisance.  But  the  Judge  said  that 
be  abould  not  be  amerced  becauae  the  nuisance 
was  DO  act  of  hia,  tiut  the  trees  grew  so  nat- 
nrslly  of  themnelvee.     42  Assls.  pi.  19. 

One  obstructing  a  navigable  stream  which  la 
a  public  highway,  by  the  erection  of  a  fisb  dam, 
la  llelJle  lor  the  detention  of  a  vCBsel  coused 
thereby.     Tyrrell  v.  Lockhort,  B  Bisckf.  136. 

CoDcractors  erecting  s  bridge  are  liable,  onder 
their  contract  to  be  responsible  for  damngea  due 
to  their  negligence,  for  an  injury  suatalned  by 
a  tovr  which,  while  being  taken  through  the 
draw  at  aucb  an  angle  aa  to  avoid  a  grounded 
vesoel,  etrucc  on  the  atone  steps  ot  on  abut- 
ment from  which  they  bad  removed  the  pro- 
tecting pDlag.     n'llaon  v.  Chicago,  42  Fed.  506. 

Contractora  who,  having  conatmeted  pnbllc 
B9  L.  R.  A. 


S.  The  plaintiff  further  contends  that 
even  If  the  treetle  in  its  present  conditimi  is 
a  lawful  structure,  and  is  lawfully  main- 
tained by  the  defendant  ccratpany,  he  has 
nevertheless  suffered  much  pecuniary  loea 
from  the  action  of  the  delendant  company  in 
building  and  maintaining  it,  and  should  be 
reimbursed  therefor  by  the  company.  He 
concedes  that  the  c(»Dpsny  has  not  taken, 
nor  even  touched,  any  of  bis  tangible  prop- 
erty, real  or  personal.  The  trestle  is  ttre« 
fourths  of  a  mile  disbuit  from  the  property 
described  in  this  suit  But  the  closing  of 
tbe  channel  by  the  trestle  has  undoubtedly 
reduced  tbe  earn ing,po were  and  selling  val- 
ue of  hia  property  on  the  cove,  and  has  les- 
sened tbe  profits  of  tbe  businesa  ho  waa  cur- 
rying on  there.  He  claims  he  has  a  cause 
of  action  against  the  rajlroul  company  for 

works  In  ■  navigable  river,  sold  the  pllea  which 
they  had  driven  Into  the  bed  of  the  river  to 
persona  who  cut  them  olf,  are  not  liable  for 
Injury  to  ft  vessel  acrlklng  against  the  ends 
left  In  the  erouod  from  which  the  actl<Hi  of 
tbe  water  had  washed  away  the  esrtti.  as  tbe 
accident  would  not  have  occurred  without  groas 
negUgeoFe  on  the  port  of  those  In  control  of 
tbe  venel.  If  the  piles  had  been  left  In  a  state 
In  which  the  contractora  had  left  them.  Bart- 
lelt  V.  Baker,  3  Hurlst.  A  C.  IBS,  34  L.  J.  Each. 
N.  8.  8. 

The  corporation  ot  Trinity  iKtuae  Is  not,  by 
authority  of  the  Merchant  shipping  act  1864, 
constituted  aervanta  of  tbe  Crown  eo  as  to  ex- 
empt tbem  from  liability  to  an  action  for  neg- 
ligence In  tbe  performance  of  tbeir  duties;  and 
they  are  liable  for  negligently  removing  a  bea- 
con In  such  a  manaer  as  to  leave  an  lion  stump 
sticking  up  In  the  water,  which  Injured  a  ship. 
Gilbert  V.  Trlulty  House,  L.  B.  IT  Q.  B.  DIv. 
795,  5G  U.  J.  q.  B.  N.  H.  BS,  SB  Week.  Rep.  30. 

A  railroad  company  placing  piles  In  navi- 
gable waters  to  protect  a  bridge  constructed  by 
It  under  legislative  authority  must  uae  alt  nec- 
essary precaution  for  tlie  iiafety  of  commerce, 
and,  upon  failure  to  do  so,  la  liable  for  the  loss 
or  Injury  of  a  vessel  by  contact  with  the  piles. 
Darrall  v.  Soutbern  F.  Co.  4T  La.  Ann.  1455,  IT 
Bo.  884. 

A  contractor  wbo.  In  repairing  a  bridge,  re- 
moves piles  placed  to  ward  olf  teaaela  from  the 
abutments  of  the  piers  Is  liable  for  Injuries 
suatatued  by  a  vessel  which  subsequently  struck 
against  the  abutments.  Vessel  Ownera'  Tow- 
ing Co.  V.  Wilson.  11  C.  C.  A,  886,  24  U.  & 
App.  49,  63  Fed.  626. 

A  railroad  company  whose  pontoons  main- 
tained at  a  bridge  across  a  navigable  river 
were  sunk  by  unavoidable  scddent  Is  entitled 
to  a  n>eBonable  lime  to  raise  and  remove  tbem ; 
but,  where  It  leaves  tliem  In  the  channel  for 
more  than  two  years,  It  la  liable  to  the  owner 
of  B  vesael  which  waa  injured  by  their  presence 
Ihera.  Missouri  Itlver  Packet  Co.  v.  Hani^bal 
y  8t.  J.  R.  Co.  I  UctTrary,  281,  2  Fed.  28B. 

The  owners  ot  a  bridge,  wbo  permitted  sank- 
en  pontoons  placed  In  the  river  by  them  to  re- 
main, thereby  diverting  the  current  of  the  river 
from  its  usual  or  ordinary  coarse  or  channel. 
musing  dllHculty  or  danger  to  boats  approach- 
ing the  bridge  druw,  are  liable  tor  damages  sus- 
rnlned  by  a  boat,  handled  with  duo  cure,  which 
rolllded  with  the  draw  rert  of  the  bridge,  where 
tbe  change  of  current  due  to  tbe  obatructlon 
rauaed  or  contributed  to  the  eoUlalon.     /Md. 

There  can  be  no  queatlon  as  to  tbe  power  ot 
tbe  state  to  prevent  a  nnlsanes  In  a  floatable 
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the  injur  ^»*  ^'"^  ^  ^^  property  and 
business. 

ThiB  claim  csimot  be  lusUined.  The  only 
right  of  the  plaintiff  interfered  with  by  the 
defendant  compaiif  was  hia  right  of  naviga- 
tion hj  water  in  and  out  of  the  cove  through 
the  channel.  Tbie  right  of  tbe  plaintiu, 
bo«ever,  was  not  bis  private  property,  nor 
even  his  private  rigltt.  It  coufd  not  be  | 
bought,  sold,  leased,  or  inLerited.  Be  did 
not  eaxn  it,  create  it,  or  acquire  it.  He  did 
not  own  it  ae  against  the  sovereign.  The 
right  was  the  right  of  the  public,  the  tiLla 
and  ctmtrol  being  in  the  sovereign  in  truut 
for  the  public  and  for  the  b^ieSt  of  the  gen- 
eral public,  and  not  for  any  particuli 


Lvidiial.     The  plaintiff  onl^  shared  ii 
ie  tight.    Be  bad  no  right  againa 
public.     The  sovereign  had  the  absolute 


public  right.  Be  bad  no  right  against  the 
public.  The  sovereign  had  the  absolute  con- 
trol of  it,  and  could  regulate,  enlarge,  limit, 

■tream  b;  making  ladi'table  an;  act  amounting 
lo  an  obatnirCloD  of  It.  Btite  V.  White  Oak 
Blrer  Corp.  Ill  N.  C.  tWl,  16  8.  E.  331. 

Tbe  InbaUttaat*  of  Villa,  having  tbe  right  of 
CDmmDO  passage  over  a  river  belODgliig  to  tbe 
torda  of  the  adjolnlag  minors  and  In  which 
Bacb  lorda  iiave  a  Daber;,  oagfat  to  cleanae  It 
ichi>i  B  mmnion  Dulinn»  baa  been  created  b/ 
MKtmettona,  bnt  If  tbcy  have  not  such  common 
psiBiKe  lUcu  tbe  Inrde  ou^t  to  cleanse  It. 
Viner  Abr.  title  NuUanee   (a). 

DnOer  W.  Va.  Code.  ch&p.  i4,  |  24,  a  boom 
rampant  may  be  iii-oc^eded  agnlnst  by  iDdlct- 
meot  tor  erecting  and  milDtaJnIng  a  dam  in  a 
wilerconrfK  whicb  1>  a  pabllc  hlgbwaj,  vhlch 
obitruvts  Ibe  navigation  or  tbe  paaaage  oF  Hab. 
KUtp  v.  KIk  Island  Boom  Co.  11  W.  Ve.  796, 
24  8.  E.  900. 

One  who  uDlnwtull;  erects  and  malntalna  a 
dam  In  a  navigable  stream  la  Indictable,  al- 
tboDgb  be  In  bnt  tbe  ag«nt  or  aervant  of  an- 
Dtber.     Queen  v.  Brewater,  8  C.  G,  C.  P.  20S. 

III.  Pown-a  and  MoMHKu  of  mutttetpaHtv. 


Local  autborltlea  mnst  be  empowered  to  act 
br  tbe  legislature  to  tegaltie  their  acta  In  A>n- 
trrrlnc  [lOweT  to  Interfere  with  natJgai>le  wa- 

A  board  of  anpervlaora  of  a  conni;  have  no 
aathorltr.  In  tbe  abeence  of  a  statute  autbor- 
lilDg  It,  to  bntld  a  bridge  over  the  watera  of 
a  navigable  lake,  alnw  tbe  bed  beloogt  to  tbe 
■tale,  and  the  waters  mar  not  be  obatnicted 
wltbont  Its  conoent ;  and,  althongb  tbe  bridge 
be  fnmtshcd  wltb  a  draw  for  tbe  pasiage  of 
boats,  any  otntructlon  to  Its  construction  Is 
not  obviated.  General  atatutea  giving  author- 
IIT  to  eonatmct  blghwayi  and  brldgea  are  not 
auiSclent.      Bnjder  v.  Foster,  TT  l,>wa,  638,  42 

s.  w.  ao6. 

i  mnnlctpal  i-orporatlon  baa  no  authority, 
onder  a  general  power  In  Its  charter  to  erect 
lirldgH  over  navigable  Blreama  within  Its  llm- 
lla.  BO  to  cooatmct  a  bridge  as  to  seriously  In- 


dally  where  a  sllgbt  change  of  the  location 
thrrcot  would  obviate  the  dlfflcolty.  and  the 
public  wonid  be  as  well  accommodated  by  a 
brUge  In  Ibe  latter  place.  Damei  v.  Racine.  4 
Wla  454. 


or  even  destroy  it,  as  he  might  deem  best  for 
the  whole  public;  and  this  without  making 
or  providing  for  any  compensaticm  to  Buch 
individuals  as  might  be  inconvenienced  or 
damaged  thereby.  The  so  ereign  cannot 
take  private  property  for  public  uses  with- 
out providing  for  Juat  compensation  to  ita 
owner,  but  tlua  constitutional  prov'niou  doei 
not  limit  the  power  of  tha  sovereign  over 
public  righte.  If,  in  the  evolution  of  life 
and  commerce,  the  sovereign  comee  to  be- 
lieve that  the  public  good  will  be  increased 
by  the  creation  of  eome  new  or  additional 


t  of 


the  espcfue,  or  even  eactiflce,  of  aomo  older 
one  enjoyed  merely  as  a  public  right,  the 
oovcieign  cau  ao  ordain,  even  to  the  detri- 
ment of  individuals.  If,  in  the  judgment 
of  the  sovereign,  a,  r::ilroBd  across  a  navi- 
gable channel  of  water,  and  completely  ob- 


teet  wide,   constructed    by   t 


h   an    opening    20 
1  Individual   with 

.   __   _.,   but  wltbont 

leglilatlve  authority,  serosa  a  bay  navigable  In 
fact,  but  at  a  point  where  the  tide  doea  not 
At)  or  flow,  la  a  nulaance  per  te,  although,  U 
fi9L.K.  A. 


t   would  not   r 


reasonably 


legally  a 

obatruct  □ 

Jeasap,  2S  App.  DIv.  S24,  51  N.  Y.  Supp.  228. 

County  com  m  las  toners  cannot,  under  their 
general  powera,  construct  a  bridge  as  part  of 
a  highway  acrosa  a  oBvlgabte  atream  In  such  a 
manner  aa  to  laterfere  with  navigation,  where 
there  Is  no  necessity  for  Its  cooatructlon  In 
that  manner.  Ukkok  v.  Hlne,  23  Ohio  St.  GZ3. 
IS  Am.  Rep.  2n.'5. 

A  bridge  carnal  be  eatnbllahed  over  a  navl- 
(,able  atream  or  cove  of  the  aea  by  county  com- 
mlBSloners  under  a  general  authority  to  locate 
highways,  no  CTpreas  snthorliatlon  therefor 
having  been  granted  by  tbe  state.  State  V. 
Antholne,  40  He.  43S. 

Local  commlaaloners  of  bUthwaya  will  be  re- 
strained from  erecting  bridges  over  alreums 
which  are  nevlgabie  and  Ibe  beds  of  which  be- 
long to  the  state,  unill  pennlaalon  to  do  so  la 
obtained  from  the  leglaltttnre.  People  v.  Outeh- 
eaa.  if  Bnrb.  SG6. 

County  commlaalonera  have  no  authority  to 
lay  oQt  lilgbwaya  and  require  the  building  of 
a  bridge  over  a  nsvlgsble  stream,  Charles- 
town  V.  Middlesex  County,  3  Het.  202. 

General  authority  to  n  court  of  sesalona  to 
lay  out  bighwsya  will  not  Include  power  to 
lay  a  highway  over  a  navigable  river,  fresh  or 
Bait,  ao  that  the  river  may  be  obstructed  by  a 
bridge.  A  navigable  river  la  of  common  rigbt 
a  public  highway,  and  general  authority  to 
lay  out  a  new  highway  must  not  be  ao  eitended 
as  to  give  a  [rawer  to  obatruct  an  open  hlgk- 
wsy  already  In  the  use  of  the  public.  Com.  T. 
Coombs.  2  UoBK  4BD. 

Tbe  court  of  Besslona  has  no  antborlty  to 
lay  ont  a  road  over  an  Inlet  of  tbe  sea  which 
Is  nsilgable  tor  any  naetul  purpoae.  Com.  v. 
Char  lea  town,  1  Pick.  160,  11  Am.  Dec.  161. 

The  town  counrll  has  no  power  to  lay  ont 
B  highway  over  navigable  waters.  This  power 
Is  vested  In  tbe  state,  BImmoua  vr  Mnmford, 
2  R.  I.  172. 

Tbe  mere  power  of  a  moulelpal  corporation 
Xn  lay  out,  open,  and  Improve  streets  acrosa 
wHterwaya  does  not  empower  auch  muulclpsll- 
ly  to  fill  up  uad  ileetroy  a  navigable  waterway 
ao  aa  to  Impair  and  obatrnct  the  right  of  navi- 
gation, but  auch  municipality  muat  so  bridge 
tbe  waterway  that  Ita  use  for  navigation  will 
not  neceaaarlly  be  Impalml.  Tbe  right  of  nav- 
igation and  tbe  right  o(  croasing  the  water 
nre  equal.  Both  ore  to  be  exercised,  and  tbe 
rigbta  of  each  are  to  t>e  guarded.  LIgara  v, 
Chicago,  1S9  III.  46,  28  N.  E.  934. 

But  Id  Connecticut  It  la  held  that  special 
legislative  authority   la  not   neceasary 
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BLructing  its  navigation,  ia  of  more  benefit 
CO  the  public  tlinn  the  navi^atioD  of  the 
channel,  he  has  the  unrestricted  power  to 
thus  close  the  channel  to  navigation,  with- 
out making  compenaaVion  to  those  who  had 
been  wont  to  use  it.  Every  individual  mak- 
ing uae  of  a  merely  public  privilege  must 
bear  in  mind  tJiat  he  may  be  lawfully  de- 
prived of  that  privilege  whenever  the  sov- 
ereign deems  it  necessary  for  the  public 
^ood.  and  he  muat  order  bis  business  accortl- 
ingly.  L'nlesa  the  person  authorized  by 
statute  to  obstruct  or  close  a.  navigable 
channel  is  required  by  the  statute  to  make 
compensation  to  persona  injured  by  such 
action,  he  is  under  no  legal  obligation  to  do 
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:,  22  Conn.  ITS. 
itropolltsn  bonrd  of  works  has  Do  pow- 
-i  any  works  on  CLe  bed  or  aoil  at  the 
.without  the  coDseat  of  the  adrntrolty 
and  the  cooMrvators  of  tLe  river,  and  conse- 
quently it  is  liable  to  the  owner  ot  ■  vessel  sus- 
talnlnfi  damage  from  grounding  upon  piles  DeK- 
llgenclr  placed  upoa  tUe  foreshore  by  a  con- 
tractor employed  by  It.  Brownlow  v.  Metropol- 
itan Bd.  of  Works,  13  C.  B.  N.  B.  TSS,  31  L.  J. 
C.  r.  N.  S.  140,  8  Jut.  N.  3.  601.  6  L.  T.  N.  a. 
18T,  ID  Week.  Beii.  3Si,  AOlrmed  In  IB  C.  B.  N. 
S.  616,  33  L.  J.  C.  F.  N.  B.  133,  12  Week.  Bep. 
671. 

AnalogouB  to  the  above  Is  the  rullnx  that 
the  consent  or  llccnaa  given  by  the  cODunlaslon- 
ers  ot  the  land  olBce  to  the  malnteikaaee  of  a 
dam  across  a  navigable  river  la  aa  defense  to 
an  action  bj  the  state  to  enjoin  such  niBlDteii- 
ance.  People  v.  Page.  39  App.  Dlv.  110,  BO 
N.  V.  Supp.  834,  Afflrmlug  B8  N.  Y.  Bupp.  23D. 

The  acta  of  a  board  of  lupervlaors  determin- 
ing the  necessity  foo  the  erection  ot  a  bridge 
■croBB  a  river  snd  providing  for  Its  construc- 
tion are  legislative,  and  the  county  la  not  lia- 
ble therefor  in  an  action  tor  the  obaCmctlon  ot 
navlgetlcn  by  reason  of  alleged  Improper  con- 
struction of  tbe  bridge.  Lark  In  v.  Saginaw 
County,  11  Mich.  88,  82  Am.  Dec.  63. 

The  power  of  a  clly  to  twlld  bridges  acroaa 
n  navigable  river  within  Its  llmlta  being  ex- 
pressly gmuted  by  Its  charter,  the  power  to 
regulate  them  by  prescribing  the  tlnw  ajid  man- 
ner of  vessels  passing  (hroogh  them  la  a  neces- 
sary Incident  to  the  power  to  erect  them ;  and 
an  ordlusDce  for  that  purpose,  beltig  a  proper 
and  reasonable  exercise  of  that  power,  is  vslld. 
Chicago  V.  McGinn,  Bl  111.  260,  2  Am.  Rep.  295. 

A  municipal  corporation  may  for  the  purpose 
of  preserving  the  public  health  QIl  up  a  tidal 
creek  wblcb  has  become  a  nuisance  by  reason 
of  the  offal  which  baa  been  cast  Into  It  where 
It  does  not  appear  that 
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ondltlon 
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riparian  owners 

dinate  to  the  right  ot  tbe  municipality 

serve  tbe  health  of  Its  cltlxeni.     The  isw  pre- 

Bumea   the    riparian   owner  Is   compeDsnted   by 

■baring   In   tbe  advantages  arising  from  such 

Iwneaclal    regulathinB.     Baker    t.    Boston,    12 

Ptck.  184,  22  Am.  Dec.  421. 

b.  lAaWity. 
See  also  tupro,  II.  c,  3. 

A  municipal  corporation  cannot  impair  navi- 
gation In  a  public  stream  nnder  color  of  necea- 
tlt7  In  time  of  drouth,  so  far  as  that  necessity 
comprlBes  what  Is  expended  for  pavement  wash- 
ing,   etc.    Philadelphia   v.   Qilmartln,    71    Pa. 


eo.  lu  such  case  t^e  inconvenience  and 
loss,  however  great,  are  damnum  ab»giu  in- 
juriu.  The  company  has  damaged  the 
plaintiff,  but  it  has  not  wronged  him.  The 
defendant  company  has  not  interfered  with 
Llie  private  property  nor  private  rights  of 
the  plaintiff,  it  has  lawfully,  by  express 
authority  from  the  sovereign,  merely 
abridged  the  use  of  a  public  right  which  was 
within  the  exclusive  control  of  the  sover- 
eign. For  th^  lawful  act  it  is  not  obli^d 
to  make  any  compensation  to  the  plaintiff, 
any  more  than  to  all  other  persons  wiio 
might  have  occasion,  however  seldom,  ta 
navigate  the  channel. 

The  authorities  which   suppoirt  the  fore- 

A  municipal  corporation  Is  liable  for  nnlaw- 
fully  damaging  navigation  by  taking  water  tor 
Its  public  supply  from  a  public  stream  occn- 
pled  by  a  navigation  compnay.  allhongh  the 
navigation  company  be  a  Joint  tort  feasor  bx 
detaining  the  water  In  the  reservoirs.  QsUn- 
gher  V.  Philadelphia,  4  I'j.  Super  Ct.  60. 

Under  s  constltutlonnl  provlslao  requiring 
compensation  for  property  taken.  Injured  or 
destroyed  by  the  exercise  of  powers  of  eminent 
domain,  a  city  is  liable  for  Injury  conaequen- 
tlal  to  property  In  a  private  wharf  Injured  by 
destroying  access  thereto  by  msated  vessels. 
Re  Cunstructlon  of  Walnut  Street  Bridge,  It^I 
Pa.  153.  43  Atl.  88. 

A  mnnlclpal  corporation  may  l>e  Indicted  (or 
laying  ont  wlttaoat  authority  a  highway  ocroas 
a  navigable  arm  of  the  sea  In  such  a  way  aa  to 
obstnirt  osvigation.  Com.  v.  Gloucester,  110 
Mass.  491. 

But  a  private  dtlien  has  no  right  to  main- 
tain an  action  agalnet  a  municipal  corporation 
for  eiclQdlug  him,  together  with  all  other  pei~ 
sons,  from  the  waters  of  a  lake  within  tbe 
highways  and  parks  of  tbe  city,  since  the  wrong 
must  be  redressed  by  the  public  Long  v.  Min- 
neapolis, 61  Minn.  46,  63  N.  W.  174. 

The  obstruction  at  a  navigable  stream  being 
prohibited  by  the  Wisconsin  statotes,  tbe  con- 
struction of  fl  bridge  over  such  a  stream  bj  a 
municipal  corporation  so  as  to  interfere  with 
the  navigation  thereof  is  a  public  nnlsancv  If 
the  conatmctlon  thereof  Is  nDanlborliea. 
Barnes  v.  Racine,  i  Wis.  434. 

A  township  wbow  duty  it  was  to  bnild  a 
bridge  over  a  nnvlgsble  river  within  Its  limits 
Is  liable  for  tbe  damage*  snatalned  by  the  own- 
er of  bnatB  on  account  of  such  bridge  having 
been  built  In  socb  a  manner  as  to  obBtruet  the 
free  navigation  by  siirh  boats  of  the  river. 
Harlem  v.  Rmmert,  41  III.  319. 

By  virtue  of  the  set  of  1860  (Bev.  86,  |  9). 
making  any  township  or  board  of  treeholders, 
charged  with  the  duty  to  build  and  repair 
bridges,  liable  for  Injuries  to  person  or  property 
due  to  wrongful  neglect  of  such  duty :  taken  In 
I'onnectlon  with  tbe  act  of  November  24,  1T90, 
under  which  the  bridge  across  tbe  Passaic  at 
Newark  was  built,  and.  which  required  the 
m n In tc nance  of  a  draw  therein  In  good  and 
sufficient  repair,  well  attended  ot  all  timea,  to 
give  free  and  easy  passage  to  veasels, — the  free- 
holders of  Essex  and  Hudson  counties,  who  be- 
rame  vested  with  snch  bridge  ooder  the  act  ot 
1871.  are  liable,  in  a  Joint  action,  to  the  mas- 
ter of  a  vessel  Injured  in  passing  through  the 
draw  becsufle  It  was  out  of  repair,  and  could 
not  be  moved  quickly  enough.  Ripley  v.  Essex 
A  H.  Counties.  40  N.  J.  L.  4G. 

A  county  cannot  be  sued  for  Injuries  sustained 
by  the  detention  ot  a  steamer  on  a  river  by 
reason    of    tbe    defective    i       '       " 
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going  itatenient  of  the  law  »r«  numerous 
and  uncontradictfd.  We  cita  %  few  only: 
Spring  y.  £uaiell,  7  Me.  273;  Roger*  t. 
&>nnebea  <t  P.  fi.  Co.  35  Me.  319;  Qowen  v. 
Penobscot  R.  Co.  44  Me.  140;  Brooka  v.  Ce- 
dar JfrooJb  d  B.  C.  River  Improv.  Co.  82  Ue. 
17.  7  L.  R.  A.  460,  IB  Atl.  87;  Uiller  v. 
.Veto  York,  109  U.  8.  385,  27  L.  ed.  071,  3 


S5  U.  6.  459,  24  L.  ed.  S2G ;  Hamilton  v. 
Viekabvrg,  B.  <£  P.  R.  Co.  119  U.  8.  280,  30 
L.  ed.  393,  7  Sup.  Ct.  Rep.  200;  Etcanaba  lE 
L.  If.  7Voi>«p.  Co.  T.  CJltea^o,  107  U.  S.  878, 
27  L  ed.  442,-2  Sup.  Ct.  Rep.  185;  Card- 
leelt  T,  Amtricax  Jiiuer  flndje  Oo.   113  U. 

bridge,  In  the  «l-aence  of  any  BUtntotr  provl- 
rion  sublR^InK  counties  to  letlona  for  detiln- 
Ids  ■teanieni  or  cnit  of  aay  kind  upon  the  wk- 
ttr.  While  Htar  Line  B.  B.  Co.  r.  Gordon 
Conntj,  Rl  Ga.  4T.  T  8.  E.  231. 

A  cl'T  Ib  Qot  liable  to  the  owner  of  ■  boat 
which  WDM  damaged  while  pusIdk  at  high  wa- 
ter a  pier  nwned  bj  the  cltj.  bj  coUlilItig  with 
■iibmerf:etl  ipllen  which  had  fallen  from  the 
pier  and  projected  ant  towards  the  chanod  of 
tbe.rlTer,  where  the  apllea  were  placed  abont  the 
Uler  by  Us  occDpant  to  aerre  sa  ■  fender  for 
lentB.  and  the  dtr  had  no  notice  of  the  ot^ 
Btmctluu.      Heamno  v.  New  Tort,  3  Daly,  14T. 

A  municipal  corporation  la  not  liable  to  an 
owner  for  injury  to  bli  wharf  boat  cuiwd  by 
Iti  dropping  npoD  an  obatmctton  maintained  In 
a  public  Btreet  by  noh  munldpal  corporation 
between  high  and  low  water  marks  of  a  QBTlga- 
bie  river,  when  the  bigb  watere,  which  eotlrely 
Bobmernil  the  obatruirtlon,  iuddenty  receded 
while  the  iKiat  was  moored  over  the  »ame, 
where  anch  owner  waa  aware  ot  the  existence 
or  the  obstruction,  aJthongh  Its  exact  location, 
when  anbmented.  waa  not  known  to  him.  Mount 
Vemon  t.  Dusouchetl,  S  Ind.  GSS,  E>4  Am.  Dec 
497. 

Tbe  Brtatnte  (ReT.  Sfl.  |  9)  charging  DpOD 
townshlpn  and  rreeholdo*  the  duty  of  bnlldliig 
and  repairing  bridges,  sad  charging  them  with 
llablllLy  (or  Injurie-'  to  peraon  aod  property 
due  to  neglect  of  avich  dnty,  does  not  limit  such 
llBbillty  to  persons  or  property  paaslng  along 
ibe  bridge,  hut  there  la  Included  a  liability  for 
iDjurlea  to  TesMla  paanlng  through  draw- 
bridges. Ripley  T.  Essex  A  H.  Counties,  40  N. 
J.  L.  4S. 

Where  a  city  by  flowing  sewage  In  a  dock  and 
obstrocllng  the  same  injurea  a  wharf,  In  an  ac- 
tion sgalnat  the  city  by  the  owner  of  the  wharf 
for  the  injury.  It  Is  immaterial  tliat  the  own- 
ers of  lots  alODg  the  dock  bBTe  a  right  to  fltl 
oat  tbe  land  to  tbe  harlwr  line.  If  tbe  riparian 
owner  has  not  eierclatd  such  right  and  the 
city  does  nut  claim  that  It  was  acting  under 
(he  pcnnlsBloD  of  any  riparian  owner.  Clark 
T.  Feckham,  9  R.  I.  4G0. 

IV.  Prricrlptlvc  right*. 

Ko  Icnglb  of  time  will  legalise  an  uuautfaor- 
liHl  obalrurtloo  In  a  navlgablG  alream.  Oe 
tJiDtr  V.  Rllizard.  T  Hun,  T ;  Olive  t.  State,  8B 
Ala.  as.  4  L.  R.  A.  :13,  G  So.  nSS  :  Southern  R. 
Co.  T.  Fersuaon,  lOQ  Tenn.  552.  BB  S.  W.  :t4a. 

Uaage  can  glre  loggers  no  right  to  block 
a  navigable  itream  by  pultlog  a  boom  acroiB  It 
so  that  ve^sclB  cannot  pass  through.  Gilford 
T.  UcArtbur,  Bii  Mich.  53n.  22  N,  W.  ZS. 

A  right  to  malDtala  a  da^i  over  a  navlgnble 
Hwr  cannnt  he  ncfiulred  hy  prescription.  Knox 
T.  Chaloner.  11  Me.  150 ;  Qaeen  v.  Brewster,  8 
r.  C-  C,  P    208. 
GO  L.R.  A. 


S.  206,  26  L.  ed.  990,  S  Sup.  CL  Rep.  423; 
fTontnlon  v.  WheeUr,  179  U.  S.  141,  45  L. 
ed.  120,  21  Sup.  Ct.  Rep.  48. 

It  follows  that  the  plaintifT  has  no  l^al 
claim  b>  compensation,  and  cannot  s'istain 
the  action.  We  regret  that  the  plaintiff  boM 
been  damaged  bj  thia  new  railroad  being 
lawfully  built  across  the  channel  he  wab 
wont  (o  use,  but  he  is  only  one  of  man; 
ttouaanda  who  are  being  individually'  dun- 
aged  every  day  by  the  frequent  lawful 
changes  in  tbe  meana  and  methods  of  manu- 
tiLcture  and  commerce,  and  j'et  cannot  Im 
said  to  be  wronged  bj  illegal  acta. 

Judgment  for  the  d«/endcinl. 


A  prescriptive  right  to  obatrtict  or  d1>tar1> 
tbe  flow  ot  the  water  of  a  pnblle  navigable 
stream  cannot  be  acqalred.  Vooght  v.  WInrh, 
2  Bam.  A  Aid.  862. 

The  easement  of  the  poblle  la  a  stream  can- 
not he  barred  by  the  maintenance  of  a  dam 
aerrm  it  for  more  than  twenty  yean.  Brown 
V.  Black.  43  He.  443;  Renwick  v.  Horrl»  S 
Hill,  U21. 

The  obatmctloa  of  a  river  which  U  naTlga- 
ble,  and  therefore  a  public  hlghwpy,  cannot  be 
jnitlfled  on  the  ground  of  prescriptive  right. 
Kickok  V.  nine.  23  Ohio  St.  623,  13  Am.  Rep. 
2GS. 

A  mill  owner  cannot  obtain  a  right  by  pre- 
scription CO  leave  hla  loga  in  a  pabiic  river  un- 
til they  ai«  maaufictured.  It  tbe  owner  ot  an- 
other mill  privilege  above  him  Is  thereby  In- 
jured.     Urown  T.  Riark,  43  He.  443. 
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floatable  atream  rfmnot  by  prewriptlon  aequlrs 
the  right  to  continue  the  dam  as  against  the 
public,  BO  that  the  stream  cannot  be  used  for 
the  purpose  of  flonting  logs  and  other  products. 
Oaston  V.  Mace,  33  W.  Va.  14,  D  L.  R.  A.  SR2. 
10  R.  E.  SO. 

Rut  while  a  prescriptive  right  cannot  be  ob- 
tnlned  to  maintain  a  dam  In  a  public  Htream,  as 
against  the  public,  important  rights,  aa  agalnit 
Individual!!,  may  be  acquired  and  lost  by  ad- 
verse enjoyment  (or  a  [lerlod  ot  tr?nty  years 
or  more.  Chamley  v.  Shawano  Water  Power 
ft  River  Improv.  Co.  100  Wis.  G63,  B3  L.  R.  A. 
89B,  85  N.  W.  EOT. 

After  the  grant  of  the  right  to  maintain  a 
dam  across  tbe  month  ot  a  tidal  creek  tor  the 
drainage  of  meadows  has  been  acted  upon  and 
enjoyed  for  nearly  a  hundred  years.  It  cannot 
be  revokeil  and  the  dam  thrown  down.  Olover 
V.  Powell,  10  N.  J.  Rq.  211. 


V.  ntfjht  to  object   t 


a&atTMoMmt. 


a.  Whrrc  Ininry  merely  theoretical. 

In  considering  the  question  ot  the  right  to 
object  to  obstmctlons.  It  must  be  remembered 
that  the  state  may  always  object,  and  tbrough 
the  proper  ofllcera  remove  the  obatructlon  as 
either  a  purprenture  or  a  nulaanre.  It  I>  only 
when  the  right  ot  tbe  InllTldaal  to  objeet  is 
approached  that  difficulty  Is  enrountered. 
There  are  ninn^  eondltlona  which  most  be  met 
bffof  the  romplalnt  o(  nn  Individual  will  be 
heard.  Amc'nc  these  are.  that  the  Injury  muxt 
be  nctiial,  and  not  merely  theoretical,  tbe  ob- 
jector must  not  have  consented  to  the  obatruc- 
tlon, and  tbe  Injury  must  cause  special  Injury 
to  him  different  from  that  cnused  to  the  public 
al  largp.  The  sppllcatlon  ot  these  rules  fur- 
nishes nmpic  g~ound  for  dllference  of  opinion, 
iniform  In  th" 
I   a^ree   (airly 


appllcntlon.     The    cases    ■ 


Ukitbd  Statkb  Cisouit  Coqbt  or  Appsub. 
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UNITED  STATES  OF  AMEmCA. 

{ii  C.  C.  A.  1S6,  104  Vti.  691.) 


t  >  railroad 
ecnbBnkmMiI  near  the  riverside,  altboogb  ttte 
remit  naa  entirely  unforeseeD,  la  tbe  Imme- 
diate sad  direct  re::alt  of  the  conatmctlon  ol 
the  emhankiaeaC,  Tor  wblcb  tbe  railroad  la 
liable,  aDd  not  ,b  merely  Indirect,  remote,  or 
eonaequeiitlal  Kaalt. 
a.  The  rliibl  to  •katrnct  >  ii«v(ir«>ile 
■treaoi  br  an  nplieaval  of  wlaatle 
el»r(  caused  bj  the  pressure  of  a  rallroal 


ODlHiakmeiit  near  the  rtrer,  li  not  cranted 
by  an  act  of  Congress  aotborliliiK  the  con- 
struction of  tbe  railroad  parallel  to  the  riv- 
er, wtkere  ttie  erlsteDce  of  tbe  daj  woa  on- 
knovm  to  Congreaa,  and  tbe  leault  was  not 
foreieen  by  anyone. 
I.  The  prohtmtloB  MCKlnat  obatrne- 
itona  1b  naTlsable  vratera,  made  by  tbe 
act  of  Congresi  ol  SeDtember  IB,  1890  (20 
Stat,  at  L,  1B4.  cbap.  907).  applies  to  an  ot>- 
atmctlon  subseguenti;  cauaed  b]r  adding  ma- 
terial to  a  TBllroad  embankment  along  a  rlT- 
er.  I>y  vblch  plastic  cla;  vpa  forced  up  In 
tbe  bed  oC  tbe  rlrer,  allhougb  tbe  rallniad 
bud  been  prerluualr  built,  where  It  bad  no 
Tested  rlgbt  cbder  Ita  charter  to  Improve  it* 
roadbed   la   anch  a  manner  a*  ' 

navigation.  , 
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well  that  one  raonot  object  nnlesi  It  la  evident 
that  bl9  Injury  will  be  actual. 

A  private  peraon  baa  no  right  ot  action, 
either  in  Ian  or  eqaltj.  to  prevent  the  erection 
of  a  bridge  over  a  navigable  atream,  unlesa  he 
alleges  and  proves  some  special  damage.  Flana- 
gan T.  I'blladetpbla,  8  Phlla.  110. 

P^rMias  who  have  not  estsbllshed  title  to 
lend  alleged  to  lie  Injured  br  an  obstruction  to 
navleatlon  cannot  maintain  a  suit  In  equity  to 
oTiJ"ln  the  obstruction.  LownadaJe  v.  Ora.v's 
Harbor  Boom  Co.  IIT  Fed.  983. 

A  runway  for  logs  wilt  not  be  enjoined  In  ad- 
vance of  Ita  completion  opon  averments  that 
ir  will  obstruct  navigation  by  divcralon  of  wa- 
-cr,  and  cause  a  deposit  ot  mud  nnd  sediment. 
so  ns  tc  prevent  bonta  from  landing  at  a  vharf 
ot  tbe  romplalnant.  but  to  Justify  sucb  Inter- 
ference It  must  appear  that  tbe  threatened 
atruciure  will.  If  erected,  be  a  nuisance  per  sc. 
St.  I.ouIb  v.  Koapp,  8.  A  Co.  Co.  2  UcCrary, 
Bie.  6  Fed.  S21. 

An  artlAclal  detention  of  the  tide  for  flfteen 
minutes  will  not  be  presumed  to  t>e  anlawful. 
or  to  be  an  element  ot  apeclal  damage  to  a  rl- 
partaa  owner  higher  np  the  atream.  Carvalbo 
V.  Brooklyn  A  J.  B.  Tump.  Co.  T6  N.  T.  Supp. 
SB9. 

The  construction  of  a  dam  Id  a  navigable  riv- 
er will  not  be  enjoined  because  of  a  prospective 
abridgment  ot  complnloaat'i  right  to  the  free 
navigation  of  the  river,  nor  upon  the  theory 
thnt  no  dam  can  tie  constructed  at  that  point 
that  will  not  obstruct  the  navlgnble  use  ot  tbe 
river.  Woodman  v.  Kllbonrn  Mfg.  Co.  1  Abb. 
<!].  8.)   15S.  1  Bins,  646.  Ted.  Gas.  No.  1T,»T8. 


A  landowner  doei  not  austaln  speciaJ 
«^s  by  the  obatnictlon  ot  a  navigable  stream 
on  which  hia  lands  are  situated,  although  they 
would  be  uRetvil  only  for  purpoaes  connei'ted 
with  flhlpplog  and  freighting  business.  whTe 
It  Is  doobtful  whether  there  will  ever  be  a  de 
mand  for  them  for  aach  purpoaea.  Potter  v. 
Indiana  A  I..  M.  R.  Co.  9S  Mich.  369.  S4  N'.  W. 

me. 

The  ohatruclloo  ot  a  navigable  river  gives  no 
right  ot  action  In  favor  of  a  riparian  owner  of 
Innd  further  np  tbe  stream  whose  land  is  fitted 
tor  UK  as  a  spar  yard,  tor  which  It  cannot  tie 
used  becnusp  of  the  obstruction,  where  It  dnes 
not  appear  tbnt  he  ever  used  It  (or  that  par- 
pose.     Brightmnn    v.    Falrhaven.    T    Gray,    2T1. 

It  Is  not  a  ground  for  the  Issuance  of  an  In- 
junction restraining  the  erection  of  a  dam 
across  s  nsvlgable  stream  that  the  complsln- 
II nt  owns  properly  thereon  which  be  allegea 
will  be  Injured,  when  he  doea  not  show  how 
S9  L.  R.  A. 


Rnch  Injnry  will  occur.     SpocMier  T.  HeConnell, 
1  Mcl^nn,  S3T.  Fed.  Ces.  No.  13.24(1. 

A  private  person  has  no  right  to  iwnove  a 
crib  from  navigable  water,  even  it  It  might  con- 
Blitute  an  oliatructlon  to  navigation,  where,  he 
■u stains  no  special  and  peculiar  damage  tber«- 
from,  although  tbe  Intended  future  use  thereof 
might  Injure  hla  business.     Larson  *.  Forlons, 

no  Wis.  asi.  8  N.  \v.  i. 

The  upper  proprietor  on  ■  contldal  atream 
cannot  Interfere  with  the  erection  of  a  briilgv 
by  the  lower  proprietor  on  tbe  ground  that  it 
may  obstruct  navigation.  It  it  doea  not  inter- 
fere with  the  navigation  as  It  has  been  exer- 
cised In  the  atrefim.  Kwlng  t.  Colgnhoan,  It. 
R.  S  App.  Cas.  830. 

In  that  case,  which  wa«  an  action  agalnat 
persont.  constructing  a  bridge  across  a  river 
upon  the  ground  tbat  Ita  plera  Interfered  with 
tbe  navigation.  It  was  beld  that  the  atmctnre 
did  not  Interfere  with  the  navigation,  and  was 
not  Illegal.  Iird  Blackburn,  In  speaking  of 
BIckett  V.  Morris,  L.  B.  1  H.  L.  9c.  App.  Cas. 
47.  12  Jur.  N.  8.  SOS,  14  L.  T.  N.  B.  835,-  said 
that  lie  understood  the  prlDcl[rie  ot  (hat  case 
to  he  that  where  an  erection  Is  a  present  sensl- 
btc  injuria  to  the  proprietary  right  ot  the  own- 
er of  the  other  part  at  the  alvtiii,  or  ot  the  op- 
posite hank  of  a  running  stream,  he  may  buve 
It  removed  on  the  ground  that  there  la  a  prea- 
ent  Injury  to  the  right  of  property.  If  It  Is  Im- 
possible  to  predicate  that  It  may  not  produce 
aerloas  damnge  In  future,  tbough  the  complain- 
ing party  ia  not  yet  In  a  position  to  qualify 
present  dnmsge.  Bat  he  did  not  think  It  was 
Intended  to  be  decided,  or  tbat  It  Is  the  taw. 
tbat  an  erection  In  the  oJveiu  of  a  natural 
stream  Is  Illegal  per  >e.  If  all  who  have  prop- 
erty on  the  banks  of  the  atream  consent  to  tbe 
erection.  Nor  did  be  think  It  was  meant  to  be 
decided  tbat  a  riparian  proprietor  on  the  water 
ot  Kllmanjock.  or  on  the  water  ot  Irvine,  Into 
ivhlch  It  flows  10  miles  lielow  the  tovn.  on 
wbose  land  tbe  flow  of  the  water  would  be  in 
no  way  alTecIed.  could  have  maintained  the  ac- 
tion agaluat  BIckett  for  altering  tbe  line  of 
hie  building  In  tbe  town  on  the  water  side, 
which  Morris,  tbe  proprietor  of  the  boiiae*  and 
building  ground  Immediately  opposite,  did 
maintain;  as  that  would  be  no  Injury  to  the 
proprietary  right  ot  the  party  complaining  In 
reppect  of  such  land.  In  this  conatmctlon  of 
the  BIckett  Cnse,  Lord  Blackburn  dllTered  from 
the  conetructlon  that  had  been  placed  upon  It 
by  tbe  Ixird  President  when  tbe  Ewing  Caa* 
was  before  bim.  and  who,  as  Lord  Jaatlce  Clerk, 
waa  n  party  to  the  decision  In  the  BI<Aett  CUSk 


Hmthebh  PAcnno  H.  Co.  v.  Uhitcd  States, 


for  the  Dixtrict  of  North  Dakota  eDJoining 
defendant  from  placing  material  upon  ita 
right  of  waj'  in  aueh  a  way  as  to  cause  (he 
obslniction  of  m.  navigable  river.    A/firmed. 

Statement  by  Tbsrei',  Circuit  Jud<!P: 
The  United  States  of  America  exhibited 
its  bill  in  the  United  States  circuit  court  for 
Uie  district  of  North  Dakota  agaiuBt  the 
Korthern  I'aciGc  Railway  Company,  the  ap- 
pellant, to  restrain  it  from  creating  an  ob- 
•truction  In  the  channel  of  the  Bed  River 
of  the  North  opposite  the  city  of  Grand 
Forks,  in  the  state  of  North  Dakota.  At 
the  place  in  question  the  Bed  river  is  navi- 
gable, and  constitutes  ■  part  of  the  naviga- 
ble vraters  of  the  United  BtatM,  for  the  un- 
provetnent  of  which  money  has  been  appro- 
priated by  Congress.     While  there  is  some 

ibe  Lord  President  larlng  that  the  principle  ol 
ttie  Blckett  Case  ia  that,  nrliere  there  are  other 
pirttea  beside  the  partj  complained  ol  who 
bave  an  interest  In  a  niDalac  water,  it  Is  Itlesal 
to  bnlld  In  alcai.  It  la  not  enoagb  to  t»j  In 
detcDBe  of  the  operation  coiaplalned  ot  that  it 
dwa  nabod;  >□;  barm.  It  may  be  tbat  at  the 
pmnt  moment  the  Injury  ma;  not  be  tore- 
at*a.  and  jet  It  niu;  occur,  because  nothing  la 
>D  wilful  and  raprlcioua  as  b  atreflm  of  ranalDB 
water :  and  It  Is  ilmoat  Impoaaible  to  toreaee 
wbat  the  elTecc  ma;  be  ot  an;  loterfereuce 
wllh  tbe  natural  ttvw  ot  such  a  stream  as  re- 
Earda  the  pioprlflora  furtber  down  the  stresjn, 
or  aa  regnrda  tbe  proprietor  opposite  tbe  place 
where  the  operation  Is  carried  out.  Now.  In 
like  Dianner  In  tbe  caae  ot  a  navigable  river 
like  tblo.  whttre  tbe  deep  part  of  the  channel 
it  but  narmw.  It  Is  verjr  dlfflcolt  to  loreMe 
wbat  the  elTfct  ot  anj  operation  ot  tbis  kind 
miy  be  In  times  of  flood,  or  In  various  states 
of  the  river.  And,  ttkeretore,  to  put  down  tbe 
pier  ot  a  bridge  or  anj  other  building  la  tbe 
alccw*  of  a  river  of  this  kind  appears  to  be  a 
dsngemua  operation  as  regarda  the  navigation, 
evm  thougb  It  cnnnol  be  ahown  tbat  at  tbe 
present  nioment  It  constitutes  an  absolute  ob- 
■iructlon  to  tbat  navigation. 

Tbe  owner  of  a  reversionary  Inlerest  in  land 
adjoining  a  river  cannot  maintain  an  action 
tor  the  obs'ructl(.a  of  the  navigation  ot  tbe 
river.      Dohaon  v.  Blackmore,  16  L.  J.  Q.  B.  N. 

n.  33:t.  e  g.  it.  »si,  ii  Jnr.  Gsa. 

Intimately  connected  with  the  question  of 
theoTCtlcnl  Injui?,  ere  the  cases  wbere  other 
flbrtmcllona  have  already  destroyed  ttie  nav|. 
gtlloD  of  tbe  stream  before  tbe  one  complained 
ot  Is  erected.  Such  facta  bnve  bnd  some  bear- 
ing npon  tbe  qu'stlon  oC  tbe  state's  right  to 


traffic  upon  the  river,  the  traffic  is  not  large 
The  case  discloses,  without  contradiction, 
the  folloiving  tacts;  By  virtue  of  lawful 
authority,  the  defendant  company  located 
and  built  its  railroad  through  tbe  dty  of 
Grand  Forks  in  tbe  year  1887.  Between 
Cheyenne  avenue  and  Hill  avenue,  in  said 
ity,  tbe  railway  was  located  about  320  feet 
mm  the  bank  of  the  Red  River  of  the  North 
at  tbe  furthest  point  therefrom,  and  175 
feet  distant  from  the  nearest  point.  Inter- 
vening between  tbe  company's  right  of  way 
and  Uie  bank  of  tbe  river  are  other  lands, 
varying  in  width  from  50  to  200  feet.  After 
the  road  had  been  constructed,  the  track  for 
the  distajice  of  some  1,200  feet  between 
Cheyenne  avenue  and  Hitl  avenue  began  to 
settle,  the  greatest  depression  at  any  one 
point  being  about  IT  f^  below  the  hoiizon- 
tal  plruie  on  which  the  track  was  originally 
laid.     For   this   reason   the  defendant  com- 

hlm  from  the  damage  austalned  by  reason  of 
bis  otistruction, — especially  as  the  owner 
claimed  damages  only  to  the  extent  of  the  val- 
ae  ot  the  boat  and  Ibe  com  wbere  It  was,  and 
did  not  nsk  damagea  for  tbe  proQC  be  could 
liave  made  by  selling  his  com  In  tbe  market 
below.     Clark  v.  Lake,  2  III.  229. 

b.  Where  luuHgatlon  merely  Impolrad. 

T(  tbe  otwtmetlon  merely  Impairs  the  nnviga- 
tlon  without  destroying  It  lor  any  use  to  which 
It  might  be  put,  the  Indlvldnal  has  no  cause  ol 
cnrnplolnt.  Be  ban  no  rtgbt  to  Insist  on  tbe 
best  possible  accommodations. 

A  rnllrnnd  company  la  not  liable  for  injury 
to  a  mill  owner  on  a  stream  across  which  It 
baa  biilll  1  bridge  by  the  Increaaed  difficulty  In 
Ki>ttlDK  hia  Birpplles  by  water  to  tbe  mill. 
Blood  v.  .\asbua  A  Ij.  K.  Corp.  2  Gray,  13T,  81 


the  o 


acbd.  I. 

ir  an  obetruclion  actually  infrlni^B  Indlvld- 
nal rights  DD  principle,  the  one  responsible  for 
It  sbo-]ld  not  be  relieved  from  liability  merely 
1«cat)sc  other  obs'^rucltons  also  exist,  and  so 
It  has  been  decided. 

Id  an  action  agulnat  the  owner  of  a  mllldam 
arroTs  s  <>tr<?nm.  declared  by  statute  to  be  nnv'- 
table,  for  dainiigv*  fluatnlned  by  the  owner  ot 
a  boat,  londed  with  corn,  on  Its  way  to  tlie 
niBrtel  below.  Iiecnuse  his  boat  could  not  get 
over  such  dnm,  but  waa  obliged,  op  account 
1hi>r*of.  to  dlscontlnne  the  voyage,  the  fact 
Ihfit  Ibere  were  other  and  higher  dsms  across 
Ibe  Btr^Mm  below  thai  would  bavc  prevented 
tbe  boat  resihlng  Its  desllnntion,  even  If  de* 
tendoDt'a  dam  hod  not  existed,  does  not  relieve 
W  L.  E.  A.  ( 


.  Dec.  ■ 
Bllgbt  dinici 


)ridge,  wblch 
losa  of  time. 
material  ot>- 


much  1o;<B  of  time,  they  do  easentlally  imiwlr 
(he  right  to  free  navlgatloo.  Jolly  v.  Terre 
liante  Draw-Ilrldge  Co.  e  UcLean.  23T.  Fed. 
Cos.  No.  7,441. 

Bee  also  II.  c.  3. 

Tbs  owner  of  land  on  a  tidal  river  cannot 
enjoin  tbe  erection  of  a  bridge  by  leglalatlve 
authority  lower  down  the  river,  tbe  only  effect 
vIJl  be  to  ocrnslon  t' 


I  troab 


Bddltli 


Dec.  1120. 

Klere  temporaiy  Inconvenience  occasioned  by 
the  lawful  const  met  Ion  of  a  bridge  over  navi- 
gable waters  alTords  no  claim  tor  damages. 
Carvalbo  v.  Brooklyn  &  J.  B.  Tamp.  Co.  76  N. 
Y.  Supp.  SSb. 

e.  SpwM  lafury, 

I.  Oentrat  rule. 

Tbe  genernJ  rule  Is  thnt  an  Individual  can- 
not maintain  an  action  tor  a  public  noioance 
unless  he  has  received  therefrom  a  special 
Injury  dllTerent  from  tbat  received  by  tbe  pub- 
lic at  large.  This  rule  Is  applicable  to  tbe  ob- 
stmctlon  ot  navigable  waters.  Yolo  County  v. 
RHcramento,  36  Cal.  1B3  :  South  Carolina  8.  B. 
Co.  V.  Wilmington.  C.  A  A.  It.  Co.  46  S.  C.  32B, 
33  L.  R.  A.  541.  24  8.  K,  337 :  O'Brien  v.  Nor- 
wich *  W.  B.  Co.  17  Conn.  372 ;  Hall  v.  Kltson, 
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pany  began  to  raise  its  embankment  by  de- 
puailing  thereon  additional  material,  such 
iiB  soil,  silt,  and  gravel.  It  transpired  that 
Uie  embankment  rested  upon  a  stratum  of 
yellow  clay  mixed  with  saud,  which  was 
some  distance  beneath  the  surface  of  the 
earth,  through  which  water  percolates. 
Tliia  stratum  was  so  plastic  that  it  would 
flow  latprally  when  pretiHed  upon  by  any 
considerable  weight  in  addition  to  tba 
weight  of  the  soil  iu  its  natural  condition. 
When  the  defendant  cunpany  began  to  raise 
its  embankment  between  the  points  above 
stated  the  additional  weight  added  to  the 
embankment  caused  the  ;ellow  cla^  to  flow 
laterally  in  the  direction  of  the  river,  and 
to  bulge  up  in  the  channel  thereof,  thereby 
causing  a  bar,  which  operated  as  an  obstruc- 
tion (a  navigation.  In  view  of  these  facts, 
the  trial  court  issued  a  perpetual  injunc 


ticm,  restraining  the  defendant  company 
from  placing  any  additional  material  in  its 
embankment  between  the  points  aforesaid  in 
the  ciiy  of  Grand  Forks  Bo  as  to  create  an 
ubstruction  in,  or  lessen  the  navigability  of, 
the  Red  River  of  the  North  at  that  poi:it. 
The  present  appeal  was  taken  to  obtain  a. 
reversal  of  this  order. 

Argued     before     Caidicell,   Sanborn,    and 
Thayer,  Circuit  Judges. 

Ur.  O.  W.  BuiB,  for  appellant: 
The  railway  company  has  at  least  the 
ordinary  rights  of  any  landowner  to  im- 
prove his  property  in  the  usual  and  custo- 
mary way,  either  by  excavation,  or  filling, 
or  toe  erection  of  structures.  '  The  United 
States  has  no  higher  right  of  property  in 
the  river  than  a  private  landowner  would 
have  under  similar  drcumstanccs. 


4  Chand.  (Wis.)  20,  3  Planer  (Wla)  286;  E^. 
Plain  Bridge  Co.  v.  Bmlcli,  30  N.  ¥.  44  ;  Oroat 
V.  Moak,  94  N.  Y.  11E> :  Kuon  T.  Wattler,  25 
Or.  T,  34  Pac  TStI :  Carvulho  v.  Brooklyn  Jt  J. 
B.  Tump.  Co.  78  N.  Y.  Supp.  869. 

The  erection  of  a  bridse  over  a  navigable 
■trcnm  so  as  to  abstract  navigation  la  ■  public 
aalraiDce  for  wlilcb  a  private  action  lies  only 
Id  case  at  special  damage  to  tlie  complainant, 
and  for  which,  la  Che  absence  ot  soch  special 
damnge.  [udlctment  1*  the  only  remedr.  South 
Cirollna  R.  Co.  v.  Uoore,  2S  Qa.  398.  T3  Am. 
Dec.  778. 

A  Dulnnce  created  by  the  obstruction  of 
navigation  tiy  a  railroad  bridge  deflected  from 
a  tight  angle  to  the  current  o(  the  stream  and 
with  an  alleiied  Innifflclent  draw  will  Dot,  at 
the  suit  ol  Individual!,  be  abated,  or  an  lajunc- 
tloD  ((ranted  restraining  the  construction  and 
iDBintenanre  thereof,  unless  placed  at  right 
anglea  Co  the  stream  and  with  a  larger  draw 
in  Che  absence  of  anfthlng  to  show  peculiar 
and  special  Injury  Co  them  dlllerltig  In  Itlnd  and 
cbaracler  from  that  sulTered  by  maabers  of 
the  general  pabllc.  JarrlB  v.  SanCa  Clara  Vnl- 
ley  n.  Co.  62  Csl.  438. 

One  entitled  to  rlpurlan  rights  In  the  navi- 
gable waters  of  a  bayou  may  nislntaln  a  bill 
for  an  injunclloa  against  one  who  has  con- 
verted the  bayou  into  a  booming  ground,  de- 
priTlDg  the  riparian  owner  of  ingress  and 
egress  Chereover  to  his  laada.  Turner  v.  Hol- 
iBDd,  54  Mich.  300,  20  N.  W.  El. 

The  owner  of  a  mil!  adjoining  a  river  can- 
not maintain  an  action  against  one  conaCrnct- 
Ing  a  wbarl  to  Cbe  Injtiry  of  navlgaclon,  unless 
be  HufTers  same  special  damage.  Brown  t. 
Ougy,  10  Jur.  N.  B.  S2S,  2  Moore,  P.  C.  N.  a. 
S41,  10  L.  T.  ?I.  8.  45,  12  Week.  Rep.  492. 

Bnt  a  nuisance,  such  as  an  unreasonable  and 
unnecessary  obstruction  ot  a  navigable  stream, 
may   be  public  In   " 


e  Clm. 


Individuals  who  sufTer  a  special  and  partli 
damage  therefrom  dlatinet  and  apart  from  the 
common  injury.  Page  v.  Mllle  T«ci  Lumber 
Co.  D»  Minn.  402,  55  N.  \V.  608,  1119. 

Bo  that  B  bill  far  an  injunction  against  a 
public  nuisance  will  be  sustalDed  In  favor  of  a 
private  Individual,  where  be  snstalns  a  peculiar 
injnry  distinct  from  that  BnfTered  Id  common 
with  the  rest  of  the  community.  Frlnk  v.  Law- 
rence,. 20  Conn.  117,  BO  Am.  Dec.  274  :  Penn- 
sylvania T.  Wheeling  &  B.  Bridge  Co.  IB  How. 
ni8,  14  L.  ed.  24S:  ScUes  *.  Hooker,  7  Cow. 
280:  Burrows  v.  Pliley,  1  Boot,  382,  1  Am. 
Dec.  56. 

Bnt  to  entitle  one  to  recover  for  the  obstrac- 
6D  L.  R.  A. 


clon  of  a  stream  above  tide  water,  on  the 
ground  that  It  la  a  navigable  and  public  hl^- 
way,  he  mosC  prove  Che  alleged  navigable  and 
public  character  thereof.  Bayxer  v.  McMillan 
Mill  Co.  105  Ala.  UBS,  16  So.  923. 

And  caie  who  aeeka  to  abate  obatrnctlons  Is  a 
river  as  a  nuisance  preveutiag  him  from  float- 
ing lotfi  moat  allege  and  prove  that  the  busi- 
ness conducted  by  him  Is  lawful.  Spokane 
Mill  Co.  T.  I>aBt,  fiO  Fed.  429. 

The  yuestion,  therefore,  la.  What  la  necea- 
sary  to  Inflict  special  Injury  <hi  an  Individual  T 
The  cases  do  not  fully  agree  on  this  question. 
General  principles  and  the  better  coualdered 
cases,  bowevcr,  would  seem  to  point  to  the  foit- 
lon-lng  answera  One  whose  right  Is  merely 
Identical  with  Chat  of  the  public  gwierally  baa 
no  private  right  of  action  regardless  of  the 
volume  of  hla  builness,  or  Ot  Che  tact  IhaC  It 
Is  largely  or  exclusively  carried  on,  on  the  wa- 
ter obstructed.  Un  the  other  hand,  the  own- 
ers ot  property  valuable  for  cauoLerclal  pur- 
poses, wblcb  Is  cut  on  from  access  with  the 
ueocrol  ayaCem  ot  navigable  blghwaya^  or  of  a 
buslneaa  which  Is  deprived  of  supplies  by  Ihe 
obstruction,  has  a  right  of  action.  Again,  one 
who  andertakes  a  voyage  wllbout  knowledge  of 
Ihe  obstruction,  which  IB  actually  obstructed  or 
defeated  by  It,  has  a  right  of  action.  But  be 
muBt  cot  uDdertalie  his  voyn^  with  knowledge 
of  Che  obstruction,  eipecilag  lo  be  stopped  and 
to  bring  sulc  tor  the  Injury,  because  such  Is 
not  the  proper  method  of  abating  the  nulsnnce. 
Also,  one  whoae  property  Is  actually  Injured  by 
SD  obBtructloa  without  negligence  on  hla  part, 
has  a  right  of  action.  It  Is  believed  these  gen- 
eral rules  will  solve  moat  of  the  problems  pre- 

The  rule  requiring  notice  to  abate  a  nuisance 
before  un  action  for  dnmageB  can  be  maintained 
does  not  apply  to  the  case  of  an  obstruction  of 
a  navigable  river.  Mlasouri  River  Packet  Co. 
V.  HannlHal  A  St.  J.  R.  Co.  1  McCrary,  281.  2 
Fed.  285. 

IC  seems;  thaC  where  navigation  la  obstrucled 
by  a  bridge  built  by  a  railroad  company  per- 
sona navigating  the  stream  are  not  precluded 
tpom  recovering.  In  an  action  for  damages 
ngalnst  the  company  tor  maintaining  a  public 
nuisance,  becnnse  they  did  not  at  the  time  lbs 
bridge  mis  canstructed  give  notice  to  the  com- 
pany to  remove  the  obstructions.  Little  Rock, 
M.  River  .\  T.  R.  Co.  v.  Brooke  39  Ark.  403, 
J3  Am.  IW.  277. 

One  msy  malnCaln  a  suit  to  enjoin  the  ob- 
struction of  a  navigable  river  In  violation  of 
the  ordtoance  Of  the  Northwest  Cerritory  de- 
daring  aueh  watera  highway*  and  forever  free. 


dbyGoogle 
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NoRTiEBBN  Facifio  R.  Co.  v.  United  Statis. 


The  dsma^  caused  bj  the  bulgioe  of  the 
■oil  it  not  direct,  and  necessKry,  and  proxi- 
mate, M  it  would  be  where  one  dumps  earth 
on  Ma  neighbor's  land,  but  is  the  incidental, 
remote,  or  conBequeattal  result,  not  readily 
to  have  been  foreseen,  and  not  naturally  to 
be  expected  of  a  lawful  worlc  carefully  con- 
ducted. The  obstruction  was  one  of  those 
results  which  in  law  are  t«rnied  consequen- 
tial. 

Northern  Trantp.  Co.  y.  Ckioago,  99  U.  S. 
635,  25  L.  ed.  336;  fftI«on  T.  Waddett,  L. 
K.  2  App,  Cbm.  85;  CfiaBemore  v.  Bicharda, 
7  H.  L.  Cas.  349;  Oreenleaf  v.  Francis,  18 
Pick.  117;  Petmtglvania  Coal  Co.  r.  Bander- 
fo»,  113  Pa,  L20,  57  Am.  Rep.  445,  a  Atl, 
iaS. 

A  railroad  cointnny  constructing  its  road 
in  tb«  usual  and  proper  manner,  without 
n^ligence,  is  not  liable  for  thereby  increas- 


ing or  diminishing  the  How  of  surface  water 
upon  neighboring  lands. 

Ilannaher  v.  tit.  Pa»l,  M.  <f  U.  R.  Co.  B 
Dak.  1,  37  N.  W.  717. 

Uessrt.  John  W.  Orlgga,  United  Staies 
Attorney  General,  and  P.  H.  RonTks,  for 
appellee: 

Tfae  cmly  criterion  which  separates  tlie 
lawful  use  of  property  from  that  unlawful 
use  which  constitutes  a  nuisance  is  tbe  con- 
sequence of  the  use  to  others.  The  use  it- 
self in  both  cases  is  the  aanie,  but  in  the  one 
case  it  results  in  physical  and  material  in- 
jury to  Qcishbors  or  to  the  property  of 
neighbors,  while  in  the  other  case  such  a  re- 
sult does  not  follow. 

Jordeeoii  v.  Stitton,  B.  d  D.  Oaa  Co. 
[ISOB]  2  Ch.  217;  Cabot  v.  Kingman,  166 
ilass.  403,  33  L.  R.  A.  46,  44  N.  E.  344; 
3t.  Helen's  Bmelling  Co.  v.  Tipping,   11  H. 


nItboDKli  a  clllien  of  the  state  of  Mnsuchu- 
wtta.  and  not  a  party  to  the  compact,  l(  he  l« 
speclBll;  Injured  b/  the  obatmctlon.  Spooner 
T.  McConnell,  1  McLean,  33T,  Fed.  Cas.  No. 
13.246. 

To  entitle  an  indlTldnil  to  recover  damagea 
[or  a  pnblfc  nulnance  In  obHtmctlng  navigation, 
his  Injuries  Diost  result  dirccti]'  from  the  ob- 
tlrnction.  and  not  as  a  secandair  conaequence 
ibereof,  and  must  differ  In  kind,  and  not  merelj 
In  dpt;r?e  or  extent,  from  that  salTered  b;  the 
general  public;  hence,  cipenaei  Incurred  In  re- 
modeling a  boat  BO  that  It  will  pass  UDder  a 
bridge,  not  betnp  a  direct  reault  at  the  obstrue- 
[lon,  will  not  entitle  the  owner  to  maintain  an 
action.  Sontb  Carolina  S.  B.  Co.  v.  Sotitb 
Caralina  R.  Co.  SO  B.  C.  638,  4  I«  B.  A.  209. 
9  S.  G.  630. 

S.  InfuTU  to  navtoation  rioht. 

Hers  Interference  with  the  right  of  one  who 
viibca  ta  use  the  water  for  pucpoMa  of  navl- 
galloa  will  not  give  a  right  ol  action. 

A  private  action  for  the  obstruction  of  a 
Rream  cannot  be  mnlntalned  ii;  one  who  baa  no 
interc^at  in  the  stream  beyond  that  enjojed  bj 
the  public  In  coainion  to  use  it  as  a  hlgbmi]'. 
Potter  T.  IndlaiiB  *  L.  U.  B.  Co.  9S  Mich.  889, 
S4  S.   VI.  B5S. 

Tbe  propoBed  construct  ion  of  a  dam  aeroia  a 
BuTlgnble  stream  will  not  be  enjoined  at  the 
■Dlt  of  a  clfiien  who  claims  the  right  of  free 
navigation  which  the  proposed  dams  woald  de- 
stroy, when  it  does  not  appear  that  he  Is  about 
to  navigate  the  river.  Spooner  v.  McConnell, 
1  McLean.  337,  Fed,  Cas.  No.  13,245. 

Tbe  constmctlon  of  a  highnn;  across  a  creek, 
la  Che  use  of  which  an  Individual  has  no  right 
ticvpt  In  common  with  the  public  Kenerally, 
even  If  unanthorlied  snd  Illegal,  does  Dot  con- 
nltnte  an  Injury  for  which  the  Individual  can 
I  private  action.    Clark  v.  Saybrook, 


21  Con 


.  313. 


Bo,  under  a  alatulo  authorizing  commlaslon- 
ers  to  lay  out  a  highway  and  to  asBem  the  dnm- 
■[c  wlilch  will  thereby  accrue  to  an  Individual, 
nnly  direct  and  Immediate  damages  may  be  as- 
wued.  and  not  BUch  damages  aa  may  be  saa- 
lalned  from  being  deprived  of  the  uae  of  a 
crerk.  crossed  by  the  highway.  In  wblch  Cbe 
Injnred  party  did  not  have  an  exclusive  right. 

rw. 

The  fact  that  tbe  extension  of  a  rallroail 
across  an  arm  of  tbe  sea  will  Interfere  with 
pIslalilTB  right  to  navigate  ancb  waters  does 
not  Inflict  on  him  an  Injury  dlSerent  from  that 
done  to  tbe  public  at  iarcoi  »>  as  to  entitle  him 


to  an  injunction,  although  he  Uvea  In  the  vil- 
lage at  tbe  head  of  tbe  cove,  If  he  allegea  no 
injury  to  his  bouse,  wharf,  or  labd.  O'Brien 
V.  Norwich  4  W.  K.  Co.  17  Conn.  372. 

But  where  a  railroad  company  bo  obstructed 
navigation  by  Its  bridge  that  the  owner  of  a 
cotton-aeed  oil  mill  conld  not  convey  thereto  a 
quantity  of  cotton  seed :  and  where  the  railroad 
company,  after  agreeing  so  to  do,  failed  to  con- 
vey the  wed,  whereupon  the  owner  abnodoned 
the  same  wllh  the  Intention  of  tsstenlng  the 
liability  therefor  npon  the  railroad  company, 
the  latter  Is  liable  tor  tbe  value  of  the  aeed  St 
Ihe  place  o(  delivery  less  Its  value  at  the  place 
of  ah  1  potent  and  the  amount  of  the  agreed 
freight,  plua  the  amount  It  would  have  cost 
to  bave  protected  the  aeed  from  decay.  Ann- 
Istead  v.  Shrcveport  &  B.  Valley  R.  Co.  108  La. 
171,  32  So.  466. 

A  pi'Ivate  action  cannot  be  maintained  by 
one  desiring  to  use  a  navigable  stream  tor 
transportation  purposea,  for  a  nuisance  cre- 
ated by  on  obatractlon  thereof  by  a  bridge, 
where  no  apeclal  Injury  Is  alleged,  and  the  dam- 
ages reat  only  la  contemplation.  Clark  v.  Chi- 
cago 4  N.  W.  R.  Co.  70  Wis.  693,  30  N.  W.  B2». 

And  a  recovery  for  loss  of  profits  may  be  bad 
of  the  owner  of  the  bridge  where  a  plalatllT 
chartered  a  boat  to  carry  cotton  seed  to  his 
cottonseed  oil  mill,  but  was  prevented  from 
doing  so  on  account  of  the  obstruction  of  navl- 
gctlon  t>y  the  bridge  of  a  railroad  company, 
which  resulted  la  the  loss  of  the  aeed:  but 
proUts  exi>ecred  to  be  realized  from  the  sale  of 
liquors  and  fruit  on  the  trip,  and  from  tbe  ex- 
pected purchase  of  other  cotton  seed,  are  too 
uncertain  to  be  cooaldered.  ArmlaCead  v. 
Shrevpport  &  R.  Valley  R.  Co.  108  La.  171,  33 

So.  *oe. 

A  suit  to  compel  removal  of  a  bridge  across 
D  lake,  which  prevented  plaintiff  using  the  lake 
tor  the  purpose  of  boating  and  ashlag,  cannot 
be  mslnCnIncd  where  be  Bbowa  no  greater  In- 
terest In  the  lalie  (ban  the  general  public,  any- 
one having  Ihe  right  to  use  It  for  the  same  pur- 
pose that  he  did.  although  he  had  purchased 
iHiBts  nnd  kept  them  for  rent  to  persons  wlsb- 
Init  to  navigate  tbe  lake  the  part  of  which  be- 
yond the  bridge,  wblch  conld  not  be  paased  with 
boats,  was  best  for  boating.  Innls  v.  Cedar 
llaplds,  L  F.  A  N.  W.  B.  Co.  7e  Iowa,  IBS,  2 
L.  R.  A.  282,  40  N.  W.  701. 

The  extent  of  business  of  a  person  using  a 
stream  does  not  give  him  a  right  to  sue  In  hla 
uwn  name  to  flbste  a  public  nuisance  by  the  ob. 
Blructlun  of  It.  Delaware  A  U.  Canal  Co.  v. 
Lawrence,  2  IIdd,  103. 

So,  a  navigation  company  Is  not  •otltled  b>. 
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Uhited  Statu  Cmoorf  Court  or  Apfbalb. 


L.  Cm,  fi42;  Sholfer  v.  London  EUctria 
Lighling  Uo.  [ia<)5]  1  Ch.  287;  Baltimore 
d  F,  H.  Co.  V.  Fifth  Baptist  Church,  108  U. 
8.  317,  27  L,  ed.  733,  2  Sup,  Ct  Eep,  719. 

At  common  law,  the  right  of  lateral  sup- 
part  for  one's  lojnl  by  the  soil  of  an  adjoiu- 
Ing  proprietor  ia  a  right  of  aupport  while 
the  laniis  remain  in  a  natunil  state.  The 
right  of  support  for  artjficiai  weight  placed 
tliereoa  by  the  erection  of  buildings  or  otJi- 
crwisc  can  be  acquired  only  bj  grant  or  pre- 

Castinan  t.  Pennaylcania  R.  Co.  54  N.  J. 
L.  233,  23  Atl.  810. 

The  defendant's  charter  affords  it  no  im- 
munity from  the  acts  complained  of. 

Bhelfer  v.  London  Electric  Lighting  Co. 
[1806]  1  Ch.  287;  BaltimOTe  d  P.  B.  Co.  v. 
Fifth  Haptiit  Church,  108  U.  8.  317,  27  L. 
ed.   730,  2  Sup.  Ct.  Rep.   71fl;   Coattgan  t. 


yenntylvania  R.  Co.  64  N.  J.  L.  S33,  23  AU. 

BIO. 

The  defendant  has  not  been  granted  a  li- 
cense hj  statute  to  do  an  act  which  would 
otherwise  be  a  nuisance,  and  is  not,  there- 
fore, excused  by  the  exercise  of  caje. 

Kay,  Negligence  of  Imposed  Duties,  34; 
Trinidad  Atphalt  Co.  v.  Ambard  [1899]  A. 
0.  604,  referred  to  in  a  note  to  Jordeaon  v, 
Sutton,  S.  d  D.  Cat  Co.  [1899]  2  Ch.  2110. 

The  fact  that  other  premises  intervened 
between  those  where  the  cause  of  injury  waa 
set  in  motion  asii  those  where  the  injurioua 
effect  was  produced  does  not  make  the  act 
less  an  invasion  of  an  absolute  right,  and  it 
is  such  an  invasion  which  renders  the  act  a 


a  river  by  ■ 
bridge  whlrh  maj  cooatltute  a  [iiibllc  nuisance, 
where  it  bna'no  special  Ictcreat  In  the  naviga- 
tion tbereol  above  such  bridge,  and  I>  there- 
fore nut  espcciaJI/  Injured  by  such  obstruction. 
Alabama  Slpee.v  River  Nhv.  Co.  v.  Georgia  P. 
B.  Co.  87  Ala.  154.  6  8o.  78. 

Aud  the  obBtrurtlon  ol  a  river  by  a  bridKr 
■■  not  a  violation  oF  the  charter  rlgbta  of  a  nav 
Igatlon  company  tor  wblcb  damages  can  be  re 
covered,  where  It  doea  not  appear  that  the  work 
of  Improvement  bus  been  mmpleted,  which  If 
a  condition  precedent  to  tbe  eicluslre  rlgbt  o! 
the  navigation  tbereol,  or  that  tbe  point  ot  Ob 
■tructlon  has  been  readied  "la  the  progreaa  o! 
lis  n'otk,"  whicb  la  a  condition  on  wbieb  llf 
rlgbt  to  remove  fibatrucliona  dependa     Ibid, 

He  mere  fact  tbnt  one  complaining  ot  n 
(mage  acroFB  a  navigable  river  ia  prevented 
from  using  tbe  streatti  In  paailng  up  and  down 
dally  In  bla  yacht,  and  Cbat  he  la  prevented 
frool  transporting  freight  op  and  down  paal 
tbe  brldfce.  wblcb  la  required  in  his  business. 
and  wblcb,  becnuae  of  tbe  bridge,  he  la  obllgeA 
to  tronsport  by  a  more  circuitous  route,  does 
not  ahiiw  special  injury  which  will  entitle  him 
to  maintain  an  acllon.  CInrk  v.  Chicago  &  N. 
Vf.  H.  Co.  TO  Wla.  BB3.  88  N.  W.  328. 

Tbe  construction  ot  a  railroad  under  the  au- 
tborlty  of  the  state  of  New  York  laterally  along 
the  Hudson  river  and  In  front  of  docks  and 
brick  yards  alcuated  on  tbe  shore  will  not  be 
enjoined  as  an  obstruction  of  navigation  at  the 
ault  of  the  owner  of  a  veaael  wbo  has  con- 
tracted wltb  rlparlaji  proprietors  to  tranaport 
bricks  for  them  to  tbe  city  ot  New  York.  Or- 
merod  v.  New  York.  W.  S.  &  B.  B.  Co.  21 
Blatcbf.  lOB.  in  Fed.  3T0. 

A  peraon  wbo  baa  entered  into  •  contract 
obligating  blmsell  to  drive  logs  down  a  atream 
navigable  for  inch  purposes,  knowing  that  tbe 
stream  bad  been  and  we  a  unlawtuily  ob 
Htructed.  and  wbo  la  hindered  and  sabjected  to 
cipeuse  In  performing  his  undertaking  by  rea- 
son ot  mch  Impediments,  la  not  entitled  to 
raalatsin  a  private  action  for  datnages  agalnat 
the  person  creating  inch  obatroctlons  In  tbe 
highway.  Lunmers  T.  Brennan,  46  Ulnn.  20S, 
48  N.  W.  7«e. 

But  In  one  case  It  waa  held  that  one  who, 
nnder  contract  (o  carry  artlciea  down  a  navi- 
gable stream,  la  prevented  from  so  doing  by  a 
boom  across  the  river,  la  Mitltled  to  maintain 
an  action  tor  a  pobllc  nulaance  by  which  he  has 
sfiectal   damage.     Dudley  t.  Kennedy, 
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t  Interference  with 


S.  Infury  to  rlpai-fan  or  Khort  right. 

The  cases  are  not  fully  agreed,  but  tbe  Ixt- 
ler  rule  seem*  to  be  that  tbe  closing  of  a  water 
ilgbway  against  riparian  owners,  so  as  to  shut 
bem  off  from  sccess  to  the  general  system  ot 
iich  highways,  is  a  apedal  Injury. 

A  riparian  owner  whose  property  will  he  cut 
iCt  from  uccesa  to  the  aea.  by  tbe  erection  of  a 
iridgc  Is  suPidently  Interested  to  maintain  an 
iction  to  prevent  the  erertlon  of  tbe  bridge. 
;ilman  v.  Phllsdolphla.  S  Wall.  T13,  18  L.  ed. 
IQ. 

Addlllonnl  eipenaea  to  a  manufacturer  la 
procuring  wood  and  also  In  selling  his  product 
'ly  rensoD  ot  the  cutting  off  ot  access  from  bis 
.vhart  to  Ihe  sea, -by  dams  erected  by  a  corpora- 
Ion  acrosa  a  creek  on  whlrh  tbe  wharf  la  altu- 
ited,  ore  within  the  terms  o(  the  corporate 
'barter  requiring  tbe  corporation  to  pay  for  tbe 
injuries  caused  by  tbe  building  ol  the  dams. 
Boston  &  R.  Mill  Corp.  *.  Oordner,  2  I'lek.  3S. 

But  one  having  no  riparian  rights  coanot  per- 
wnally  complain  of  an  obstruction  to  navlga- 
Llon  in  front  ot  hii  land.  KIdrldge  v.  Cowell. 
}  Col.  SO. 

Blpnrlan  owners,  tbe  use  ot  whose  sblp  yards 
iind  whurvea  built  tor  commercial  purpoaes 
will  be  specially  Interfered  with  by  the  ob- 
itmctlon  of  the  navigation  ot  a  river  by  a 
bridge  to  be  constructed  by  a  municipal  cor- 
poration, are  apeclally  injured  thereby,  so  as 
to  entitle  them  to  malntnin  a  private  acllon  to 
enjoin  tbe  couatructlon  thereof,  where  the 
plrcuroataDces  are  such  as  to  warrant  the  ia. 
lerteronra  ot  equity.  Batnea  v.  Baclne,  4  Wis. 
4S4. 

The  riffbt  lA  a  vessel  owner 
tlon  tor  damages  from  a  bridge  mi 
n  river  to  his  nuisance  is  Dot  Impaired  becanae 
he  was  doing  business  as  a  common  carrier  aa 
well  us  tor  tbe  manufacturera  wbo  owned  it. 
iind  was  one  ot  a  class  cntraged  in  transportlag 
materials  from  below  the  bridge  to  the  factory 
above.  FarBiers'  Co-op.  Mfg.  Co.  v.  Albemarle 
k  R.  R.  Co.  IIT  K.  C.  3T0,  £9  L.  K.  A.  TOO,  23 
a.  v..  4B. 

One  occupying  Innd  adjoining  a  tidal  fleet, 
iind  using  It  for  the  purpose  ot  narlgalloo,  la 
ontltled  to  relief  against  obstructions  to  tbe 
neet  whlcb  render  it  onnavlgable.  thereby  com- 
pelling hl-D  to  transport  his  gooda  by  laud  at  a 
greater  eipeose.  Pentney  v.  Lynn  Paving 
Comra.  13  Veek.  Rep.  9S3,  12  L.  T.  N.  fi.  818. 
And  be  will  not  be  denied  r«ile(  agalnat  an 


>  compenaa:- 


NoaTHERH  pAcn-io  R.  Co.  V.  United  Statm. 


Tkar"!    Circuit    Judge,    delivered     the 
opinion  of  the  court: 

It  is  contended  in  behalf  of  the  defendant 


which  relief  can  be  afTorded  under 
filed  b;  the  United  SUtea.  The  principal 
rvaaons  assigned  in  support  of  this  conten- 
iion  mav  be  stated  briefly  as  follows;  It 
is  said  Uiat  the  existence  of  the  bar  in  the 

Red  i_    ..    ^, 

is  not  the  inunediata 
any  act  done  or  performed  by  the  defendant 
company,  but  is  the  indirect,  consequential, 
and  unforeseen  result  of  placing  additional 
weight  upon  its  right  of  way;  and  that  iu- 
asmuch  ns  it  was  duly  authorized  by  its 
cliarter  and  a  city  ordLnance  to  construct  its 
road  through  the  city  of  Grand  Forks  on  the 
line  where  its  road  is  in  fact  located,  and 


has  been  guilty  of  no  negligence  eitlier  in 
constructing  or  maintaining  the  same,  it 
cannot  be  held  accountable  for  an  ob^truC' 
tion  to  navigation  which  is  merely  one  of 
the  incidental  results  of  its  autliorized  acts. 
It  accordingly  becomes  necessary  to  deter- 
mine if  these  several  propositions  are  tena- 

We  have  no  doubt  tiiat  the  bar  in  the  river 
was  the  unforeseen  result  of  piecing  addi- 
tional weight  on  the  defendant's  right  o( 
way,  but  no  reason  exists  for  saying  that 
the  obstruction  was  merely  an  indirect,  re- 
mote, or  consequential  result  of  the  in- 
creased burden.  The  bed  of  the  river  rose, 
and  navigation  was  thereby  obstructed,  be- 
cause the  additional  weight  placed  on  the 
defendant's  right  of  way  forced  the  stratum 
of  plastic  day  upwards  in  the  bed  of  the 
stream,  thereby  creating  a  bar.     The  rela- 


obBtmctloo  to  the  naTlKitlan  upon  the  ktoui 
thnt  he  la  oalj  a  Cenanl  from  jear  to  fear,  and 
his  trade  limited     nua. 

The  owner  ot  a  brlckyird  on  the  shore  of  a 
navlRatile  river  mnj  milntaln  KD  action  osaJnsI' 
one  who  obBtrncts  the  nirlBallun  of  the  rlTer, 
renalng  him  iipecEal  iDjnrj  b^  the  loss  of  the 
OK  Of  the  IraalB  nsed  [n  converlnK  bis  brt~"~ 
to  market,  and  the  eipense  of  spatBlnlnfc  thi 
■nd  the  Ion  of  trade  and  proDt  Uehrhof  Bi 
Brlrh  HfR.  Co.  i.  Delaware,  L.  k  W.  B.  Co.  SI 
N.  J.  I^  Ee,  IS  Atl.  12. 

Doe  who  own*  a  tannerr,  tlourlnc  mill,  saw- 
mill, warehonse,  whirf,  sjid  water  lots  stlnated 
on  a  nnvlgable  river  will  nistala  such  ladlvld- 
nal  end  irrepamble  Injarr,  Irremediable  at  eom- 
■noa  law.  from  the  erection  of  a  railroad  bridge 
oixtrnctlnK  the  navi^tlini  of  a  b*T  Into  whli ' 
the  river  empllea,  as  will  entitle  blm  la  1 
Janetlve  rdlet,  wbee  such  obstruction  will  m 
tertali;  iiilui<s  the  trade  of  the  town.  Works 
V.  Junction  B.  Co.  D  Mclean,  42S,  Fed.  Caa 
No.  18.04  q. 

n'here  a  tidal  basin  baa  been  conveyed  bj  a 
■late  to  ■  monlclpal  corpocatlon  tor  the  pnr- 
roae'Sf  linprovlnii  the  shipping  facilities  ot  Its 
water  fmnt  with  the  right  to  riparian  owners 
to  charge  wbnrtnge,  and  the  Implied  power  to 
build  wharves,  a  riparlnn  owner  becomea  pos- 
waaed  ot  privileges  which  will  entitle  him  to 
■natntalD  an  actioD  against  one  Who  fllla  op 
the  basin  ao  as  to  cat  off  his  access  from  the 
sea.  Baaton  &  A.  R.  Co.  T.  C^tral  B.  Co.  62 
N.  ].  l-  2<IT,  IB  Atl.  TS2. 
-  A  town  whose  shipping  hiterests  are  affected 
by  (be  conatmctlon  of  a  toll  bridge  at  a  place 
and  Id  a  manner  different  from  that  anthor- 
Ued  t>r  the  IcgialHture.  and  wblcb  sollers  a  spe- 
cial damage  b;  reason  of  failure  to  follow  the 
antborltj,  not  eommoD  lo  otbera,  maj  have  s 
private  suit  to  abate  the  nnlsKDce.  Dover  v. 
roriamoath  Bridge.  IT  N.  H.  SOO. 

Bnt  the  mere  fact  that  a  toll  bridge  acroas 
a  river  obslructs  the  passage  ot  war  vessels  up 
the  river,  upon  which  la  situated  a  Dnlted 
States  port  of  entry  for  one  of  Its  districts,  la 
OS  gronud  upon  which  sn  ladlvldtul  or  a  town 
owning  wharfs  above  the  bridge  can  Institute 
proceediogB   for  Ita   abatemeat   as   a  nuisance. 

au. 

And  a  municipal  corporation  cannot  main- 
tain an  action  for  a  public  nuisance  consisting 
in  the  obstmetlon  of  a  public  navigable  river 
to  the  injurr  of  the  shipping  luCercsts  ot  Its 
water  front,  the  property  ot  Ita  clllzeus. 
Georgptown  v.  Alexandria  Canal  Co.  12  Pet. 
ni.  9  L.  ed.  1012. 

In  a  Ulnneaota  coaa  It  was  held  that  the 
S&L.K.A. 


mere  fact  that  a  boom  prevents  a  riparian  own- 
er from  shipping  fuel  from  above  the  boom  to 
his  brickyard  below  It  does  not  give  him  a  prl. 
vats  right  of  action  for  the  ohstructlOD.  Swsu- 
Bon  V.  Mississippi  &  R.  River  Boom  Co.  43 
Minn.  582.  T  L.  R.  A.  673,  44  N.  W.  B8S. 

But  this  cane  was  overruled  In  a  later  case 
where  It  was  held  that  the  malotenance  of  a 
boom  In  sncb  a  way  as  to  Interfere  with  the 
floating  of  loga  bj  other  peraona  down  the 
river  Is  a  nuisance  which  will  give  the  peraon 
Injured  a  right  ot  action.  Page  v.  MiUe  Lacs 
Lumber  Co.  n3  Ulnn.  4W,  SB  N.  W.  608,  1119. 

One  (^leratlag  a  tannery  on  a  navigable 
stream  suatnlns  mch  special  lojurlea  from  the 
obstruction  thereof  as  to  entitle  him  to  malrt- 
IBln  a  private  action  therrfor,  where,  by  Its 
total  obstrnctton  tor  six  weeks,  be  was  pre- 
vented tram  obtHloIng  the  bark  needed  In  the 
operation  of  his  tanDery.  which  could  only  be 
obtaitwd  and  transported  from  a  place  up  the 
river  by  means  of  boats,  thus  delaying  Us  op- 
eration, whereby  the  liquors  ran  down  and  de- 
teriorated, thereby  flattening  the  stock  and  de- 
creasing the  weight  of  the  leather  and  depre- 
ciating Ita  quality,  and  during  which  delay  the 
price  ot  leather  depreciated.  Ecoa  v.  Bamll- 
tOD,  27  Wla.  25B. 

A  pilvate  action  may  be  maintained  lor  an 
unlawlul  obstruction  of  a  navigable  river  caus- 
ing special  damages  lo  one  operating  a  saw- 
mill thereon  by  delaying  the  floating  ot  logs 
for  use  thereat.  A.  C  Conn  Co.  v.  Llltle  Bu- 
amlco  Lumber  A  Mfg.  Co.  SB  Wis.  GSO,  13  N. 
W.  464. 

A  mill  owner  prevented  by  a  dam.  canal,  and 
pernonal  Interference  from  getting  logs  down  a 
river  to  Mi  mill,  wlilch  was  forced  to  remain 
Idle  for  want  of  them,  may  recover  damages 
for  the  hindrance  sad  (he  enforced  Idleness  ot 
tbe  mill.  Richards  v.  Johnston,  46  Mich.  297, 
0  N.  W.  423. 

There  are  a  few  cases  which  are  not  in  ac- 
cord with  the  above,  but  they  needleasTy  sac- 
rifice private  rights,  and  do  not  seem  to  accord 
with  the  better  reason. 

-     -  ■.  Old  Cotaay  R.  Co.  122  Mass. 

was  an  action  for  domsgea  for  bulld- 
ge  across  a  navigable  arm  of  the  sea, 
says  that  a  private  action  conld  not 
be  malntnlned  for  It  because  the  Injury  was  to 
he  public  navigation,  and  the  mere  tact  that 
he  plaintiff  alone  had  a  wharf  above  tbe 
irldge  did  not  alter  tbe  esse,  the  Injury  being 
only  In  degree,  and  not  In  kind.  It  Is  further 
lald  that  tbe  case  tias  no  analogy  to  those  in 
which  the  obstruction,  b^ng  in  tront  of  com- 
plainant's land,  entirely  cats  off  llla  access  to 
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Ukited  Statm  Cntcorr  Codut  op  Afpkalb. 


L.  Cad.  642;  Shelf er  t.  London  Eleolrio 
Lighling  Co.  [1S))5J  1  Ch.  2S7;  Baltimore 
d  y,  R.  Co.  T.  fifth.  Baptist  Chvrch,  108  U, 
8.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719. 

At  common  law,  the  rigot  of  lateral  sup- 
port for  one's  land  by  the  soil  of  an  adjola- 
iDg  proprietor  is  a  right  of  support  while 
the  lands  remain  in  a  natural  state.  The 
right  of  support  for  artificial  weight  placed 
thereon  by  uie  erection  of  buildings  or  oth- 
erwise CBD  be  acquired  only  b;  grsjit  or  pre- 

Cuatiaon  v.  Pentuyimnia  R.  Co.  64  K.  J. 
L.  233, '23  Atl.  810. 

The  defendant's  charter  affords  it  no  im- 
munity from  the  acts  complained  of. 

Bhelfer  v.  Ijondon  Electric  lAgMing  Go. 
riSOS]  1  Ch.  287;  Baltimore  A  P.  R.  Co.  v. 
Fifth  Baptint  Church,  108  U.  S.  317,  27  L. 
ed.  730,  2  Sup.  Ct.  Kep.  719;   Coatigan  t. 


yeniuylvama  R.  Co.  64  N.  J.  h.  233,  23  AU. 

SIO. 

The  defendaat  has  not  been  granted  »  li- 
cense bj  statute  to  io  an  act  which  would 
otherwise  be  a  nuisance,  and  is  not,  there- 
fore, excuaed  b;  the  exercise  of  caxe. 

Bay,  Negligence  of  Imposed  Duties,  34; 
Trinidad  Atpkalt  Co.  t.  Ambard  [1899)  A- 
C.  S94,  referred  to  in  a  note  to  Jordeaon  v. 
Sutton,  S.  *  D.  aas  Co.  [18B9]  2  Ch.  2tiO. 

The  fact  that  other  premises  intervened 
between  those  where  the  cause  of  injury  was 
set  in  motion  and  those  where  the  injurioua 
effect  was  produced  does  not  niake  the  act 
less  ao  invasion  of  an  absolute  right,  and  it 
is  such  an  invasion  which  renders  the  act  a 


dBDiRK<;a  (or  the  obslmctioo  of  a  rlyec  bj  a 
brld^  which  nmr  oiDBtitute  a  piTbllc  nnissnce, 
wbere  It  hns'no  special  interest  ■□  the  naviga- 
tion thereol  Hbove  such  bridge,  and  Is  there- 
tore  nut  especially  lajiucri  bj  sucb  obsCnictloa. 
Alnbams  Slrwy  lilver  Nhy.  Co.  t.  Georgia  P. 
n.  Co.  87  All.  1S4,  a  Bo.  73. 

And  the  obitrurtlon  of  a  river  b;  s  brldgr 
Is  not  B  violation  of  the  chsrtcr  rights  □(  s  dbt 
Igatlon  coiDpao7  (or  which  damsges  can  be  re 
covered,  where  It  does  not  appear  that  the  work 
of  improvemeot  has  been  completed,  which  If 
•  condltloQ  iirecedeut  to  the  eiclnslTe  right  o< 
tbe  QSTleatlon  thereof,  or  that  the  point  of  ob 
■traction  bai  been  Tcacfaed  "In  the  progress  of 
Its  work."  wfalrh  Is  a  condition  on  which  lit 
right  to  mnote  obatraetlon*  dependa    Ibl4. 

Tbe  mere  Tact  tbst  one  complslnlng  of  n 
bridge  scrovs  a  navigable  river  is  prevented 
from  using  the  streaA  In  pissing  up  and  down 
dslly  Id  hli  yocht.  and  that  he  Is  prevented 
from  transporting  freight  op  and  down  past 
the  brlilse.  which  Is  required  in  his  business. 
and  which,  because  of  the  bridge,  be  Is  obliged 
to  transport  hj  a  more  drcultons  route,  does 
not  shi<«  spedsl  tnjiirr  which  will  entitle  him 
to  maiataln  sn  action.  CInrk  v.  Chicago  ft  N. 
W.  H.  Co.  70  Wis.  603,  86  N.  W.  328. 

Tbe  construction  of  s  rallrosd  under  the  «u- 
tboHtv  of  the  slate  of  New  York  laterstly  along 
the  Hudson  river  and  In  front  of  docks  and 
brick  jsrds  situated  on  the  shore  will  not  bf 
enjoined  as  en  obstruction  of  nsvlgstion 


;  the  c 


r   of   a 
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tracted  with  rlpsrlan  proprietors  to  transport 
bricks  for  them  to  ths  city  of  New  York.  Or 
inerod  v.  New  York,  W.  B.  A  B.  E.  Co.  21 
Blatchf.  lOB.  l!t  Fed.  3T0. 

A  person  who  has  entered  Into  a  contract 
obligating  himself  to  drive  logs  down  s  stresm 
navigable  lor  such  purposes,  knowing  thst  the 
stresm  bsd  been  snd  wri  anlawfuily  ob- 
structed, and  who  Is  hindered  snd  subjected  to 
cipeosa  In  performing  bis  nndertsklng  by  rea- 
son of  such  Impediments,  Is  not  entitled  to 
mslntsln  a  private  action  for  damages  against 
tbe  person  creating  aucb  obstmctions  In  tbe 
bigbwny.  Lammers  v.  Brennan,  46  Ulnn.  SOS, 
*a  N.  W.  766. 

But  In  one  case  It  was  held  that  one  who, 
nnder  contract  to  carry  srtlcles  down  a  navi- 
gable atream,  is  prevented  from  so  doing  by  a 
boom  serosa  tbe  river.  Is  entitled  to  maintain 
an  action  for  a  public  nulssnce  by  wblcb 
sniret«d  special  damage.  Dudley  v.  Seonedy. 
na  Me.  46B. 

It  Is  submitted  that  a 
S:)  L.  r.  A. 


8.  iH/ury  fo  ripoiloa  or  ufMr/  right. 

The  esses  are  not  fully  agreed,  bnt  the  bat- 
•er  rule  seems  to  be  thst  the  closing  of  s  water 
ilghway  against  rlpsrlan  owners,  so  as  to  shot 
hem  off  from  sccess  to  the  genersl  system  of 
uch  highways,  is  a  apeda)  Injury. 

A  riparian  owner  whose  property  will  tM  cut 
lit  from  a.L-ceis  to  the  sea  by  the  erection  of  a 
irldge  Is  inificlently  interested  to  maintain  an 
ictlon  to  prevent  tbe  erection  of  the  bridge. 
illman  v.  I'hlladolphla,  8  Wall.  713.  18  L.  ed. 
10. 

Additional  expenses  to  a  mannfscturer  In 
procuring  wood  and  also  in  selling  bis  product 
jy  reason  of  tbe  culling  off  of  access  from  bis 
.iharf  to  the  sea, -by  dams  erected  by  a  corpora- 
ion  across  a  creek  on  which  the  wharf  is  sitn. 
tted,  are  within  the  terms  of  the  corporate 
barter  requiring  the  corporation  to  pay  for  the 
injuries  caused  by  the  building  of  Ihe  dama. 
Hoaton  &  B.  Mill  Corp.  v.  aardnsr,  2  I'lck.  33. 

But  one  having  no  riparian  rights  cannot  per- 
vinally  complain  of  en  obstruction  to  osvlga- 
llon  in  front  of  bis  land,  lildrldge  v.  Cowell, 
I  Cal.  30. 

Riparian  owners,  the  use  oF  whnae  ship  ysrda 
:ind  wharves  built  for  commerclsl  purpose* 
will  be  specially  Interfered  with  by  the  ob- 
itractlon  of  the  navlgsllon  of  a  river  by  a 
bridge  to  be  constructed  by  a  municipal  cor- 
poration, are  specially  Injured  thereby,  so  as 
lo  entitle  them  to  maintain  a  private  action  to 
■injoln  the  construction  thereof,  wbere  the 
rircumstances  are  such  as  to  warrant  the  la- 
terference  of  equity.     Barnes  v.  Baclne,  4  Wla 

The  right  of  a  vessel  owner  to  compcnii»j 
lion  for  damages  from  s  bridge  maintained  over 
n  river  to  hta  nuisance  Is  not  Impaired  because 
he  was  doing  business  as  n  common  carrier  as 
well  as  for  the  manufacturers  who  owned  It, 
iind  was  one  of  a  class  engaged  In  transporting 
materials  from  below  the  bridge  to  the  factory 
above.  Farmers'  Co-op.  Mfg.  Co.  v.  Albemarle 
A  R.  R.  Co.  117  N.  C.  379.  29  L.  B.  A.  7W,  23 
8.  R.  48. 

One  occupying  land  adjoining  a  tidal  fleet, 
und  using  It  for  the  purpose  of  naTlgalloa,  ia 
entitled  to  relief  agilnat  obstructions  to  the 
fleet  which  rentier  It  annavlgable,  theretty  com- 
pelling htm  to  transport  his  goods  by  laud  at  s 
greater  expense.  Peutney  v.  Lynn  Paving 
Comrs.  18  Week.  Rep.  683,  13  L.  T.  N.  S.  818. 

And  he  will  not  b*  denied  i«Uef  avalnst  an 
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NratTHEUt  Pacific  R.  Co.  t.  Uitited  Siatks. 


ThMf^g,  Circuit  Judg^  delivered  the 
^iaiOD  of  the  court; 

It  is  contended  in  bdialf  of  the  defendant 
compBay  that  the  facta  abore  recited  do  not 
discloae  ao  actioDable  wrong  on  aocount  of 
vhich  relict  can  be  affordol  under  ■  bill 
lilcd  bj  the  United  States.  The  principal 
nttsonB  assigned  in  eupport  of  tJiia  conten- 
tion mav  be  stated  briefly  a«  follows;  It 
i»  said  Uiat  the  existence  of  the  baj  in  the 


anj  net  done  or  performed  bf  the  defendant 
company,  but  1*  the  indirect,  consequential. 
and  unforeseen  result  of  placing  additional 
weight  upon  its  right  of  vmy;  and  that  in- 
asmuch aa  it  was  duly  authorized  by  its 
charter  and  a  city  ordinance  U>  construct  its 
road  through  the  city  of  Grand  Forks  on  the 
line  where  its  road  is  in  fact  located,  and 

obatrnctkm  to  the  nsTtgatlon  npon  the  ftronnd 
thnt  hp  la  only  a  teoajit  from  je«r  to  jear.  and 
hli  trade  limited.    IMd. 

The  owoer  of  a  brickyard  on  the  tbore 
niTlfnble  river  iniij  maintain  an  action  asalnat 
one  who  ohslructs  the  navigatloD  of  the  liver 
ranslDK  him  special  Injur?  bj  the  loss  of  th< 
Die  of  the  boats  nsed  la  conTerlag  hla  bricks 
to  market,  and  the  eipeoae  ol  suBlslnlnit  t~ 
and  the  ton  of  trade  and  proDt.  Mebrbot  ', 
Brick  Mfn-  Co.  T.  Delaware,  U  ft  W.  R.  Co.  Gl 
M.  J.  L.  se,  16  Atl.  12. 

One  who  owns  a  tannerr,  Donrtnc  milt, 
mill,  warehouse,  wbarf,  and  water  lots  dlostHl 
nn  a  nnTlEsMe  river  will  aiistaln  luch  Individ- 
ual and  Irrepamble  tnjurr.  Irremediable  at  com- 
iDon  law,  frtim  the  erection  ol  a  railroad  bridge 
obstrnctloR  the  naTl^atloo  of  a  bay  into  which 
the  river  empties,  as  will  entitle  him  to  In- 
lunctlve  relief,  when  sacb  obstruction  will  ma- 
terially tnjnre  the  trads  of  the  town.  Works 
V.  Junction  It.  Co.  5  Ucl«an,  429,  Fed.  Cas. 
No.  18.046. 

Vhere  a  tidal  hariln  has  been  convoyed  by  a 
state  to  a  manklial  corporation  for  the  pnr- 
(toBe-of  Improvlnit  the  ihlpplug  facilities  of  Its 
water  front  with  the  right  to  riparian  owners 
to  charge  whsringe.  and  the  Implied  power  to 
bolld  wharrea.  a  ilparlun  owner  becomes  poa- 
wsaed  of  privileges  which  will  entitle  hlni  to 
maintain  an  action  against  one  wbo  tills  op 
the  baaln  so  as  to  cnl  off  his  access  from  the 
sea.  Baston  A  A.  R.  Co.  v.  C^tral  B.  Co.  OS 
N.  J.  L.  287,  IB  Atl.  722. 
'  A  town  wboM  shlpiring  Interests  are  affected 
|ty  tbe  constrnctlon  of  a  toll  bridge  at  a  place 
and  In  a  manner  dlllermt  from  thst  sutbor. 
bied  by  the  IcglslaCnre,  and  which  suffers  s  spe- 
cial dsmage  by  reason  of  failure  to  follow  the 
■ntborlty,  not  common  to  otti«^  may  have  a 
private  salt  to  abate  the  nuisance.  Dover  v. 
rorlsmontb  Bridge,  17  N.  H.  200. 

Bat  the  mere  tact  that  a  toll  bridge  aerou 
a  river  obstructs  the  passage  of  war  vessels  up 
tbe  river,  upon  which  Is  situated  a  United 
States  port  of  entry  tor  one  of  ita  districts^  Is 
DO  gronnd  upon  which  an  Individual  or  a  town 
owning  wharfs  above  the  bridge  can  Institute 
proceedings  tor  Ita  sbetemeat  as  a  nuisance. 


And  a  municipal  corporation  cannot  main- 
tato  an  action  for  a  public  nuisance  conalstlng 
In  the  obstruction  of  a  poblle  navigable  river 
to  the  Injury  of  the  shipping  Interests  or  Its 
wster  front,  ths  property  of  Its  cltlsem. 
Georgetown  v.  Alexandria  Canal  Co.  12  Pet. 
ni.  9  L.  ed.  1012. 

In  a  UlnneMta  eaae  It  itas  held  thnt  the 
WL.R.  A. 


has  been  guilty  oi  bo  nef;ligence  either  in 
constructing  or  maintaining  the  same,  it 
cannot  be  held  accountable  for  an  obstruc- 
tion to  navigation  which  is  merely  one  uf 
the  incidental  results  of  its  nuUiorized  acts. 
It  accordingly  becomes  necessary  to  deter- 
niioe  if  these  several  propositions  are  teaa- 

We  have  no  doubt  that  the  bar  in  the  river 
waa  the  unforeseen  result  of  placing  addi- 
tional weight  on  the  defendant's  right  of 
way,  but  no  reason  exists  for  saying  tliat 
the  obstruction  was  merely  an  indirect,  re- 
mote, or  consequentiaJ  result  of  the  in- 
creased burden.  The  bed  of  the  river  rose, 
and  miTigation  was  thereby  obstructed,  ba- 
cauee  the  additional  weight  placed  on  tho 
defendant's  right  of  way  forced  the  stratum 
of  plastic  clay  upwards  in  the  bed  of  Uie 
stream,  there%  creating  a  bar.     The  rela- 

mere  fact  that  a  boom  prevents  a  riparian  own- 
er from  shipping  fuel  from  above  tbe  boom  to 
bis  brickyard  below  It  does  not  give  him  a  pri- 
vate right  of  action  for  the  obatmctlon.  Swan- 
■on  V.  Mlsalsslpi^  &  H.  River  Boom  Co.  43 
Minn.  aa2,  T  L.  R.  A.  673,  44  S.  V/.  988. 

Bat  this  case  was  overruled  In  a  later  case 
where  It  was  held  that  the  malotenance  of  a 
boom  Id  such  a  way  as  to  Interfere  with  tbe 
ffoallng  of  logs  by  other  persons  down  the 
river  la  s  nuisance  which  will  give  the  person 
Injured  a  right  of  action.  I'nge  v.  MITIe  Lacs 
Lumber  Co.  nS  Minn.  4M,  Cfl  It.  W.  SOS,  11]». 

One  i^ieratlng  a  tannery  on  a  navlgablo 
stream  anstalns  such  special  Injuries  from  the 
obstruction  thereof  as  to  entitle  him  to  main- 
tain a  private  action  therefor,  where,  by  Its 
tots!  obstruction  for  bIi  weeks,  hs  was  pre- 
vented from  obtaining  the  bark  needed  Iq  the 
operation  oC  hla  tanoer?,  which  could  only  be 
obtained  and  transported  from  a  place  up  the 
river  by  means  of  boats,  thus  delaying  Its  op- 
eration, whereby  the  lignora  ran  down  and  de- 
'erloraled,  thereby  datlenlng  tbe  stofk  nnd  de- 
creaslug  the  weight  of  Ibe  leatber  and  depre- 
dating Its  qnallly.  and  during  which  delay  the 
price  of  leather  depreciated.  Enoe  r.  Hamil- 
ton, 27  WlB.  256. 

A  private  action  may  be  maintained  for  an 
nolawful  obstruction  of  a  navigable  river  caus- 
ing special  damages  to  one  operating  a  aaw- 
mill  thereon  by  delaying  the  floating  of  logs 
tar  use  tbereat.  A.  C.  Conn  Co.  v.  Little  8u- 
amlco  Lumber  i  Mtg.  Co.  B5  Wla.  580.  13  N. 
W.  464. 

A  mill  owner  prevented  by  a  dam,  canal,  and 
personal  Interference  from  getting  loga  down  a 
river  to  his  milt,  wtilch  wns  farced  to  remain 
Idle  tor  want  of  them,  may  recover  damages 
tor  the  hindrance  and  tbe  enforced  Idleness  of 
Rlrhards  v.  Jobniton.  46  Mich.  297. 


0  N.  ' 


.  423. 


There  are  a  few  caaeu  which  are  not  In  ae- 
>rd  with  the  above,  but  they  needlessly  sac- 
Hcc  private  rlghta  snd  do  not  seem  to  accord 
itb  (he  t>etter  reason. 

In  RIsckwell  v.  Old  Colaq*  R.  Co.  122  Muss. 
1,  which  was  an  action  for  damages  for  build. 
-  "ge  acroHB  a  navlgoUe  arm  of  the  sea, 
says  that  n  private  action  could  not 
be  mnlntnined  for  it  because  the  Injury  was  to 
Jie  public  navigation,  and  the  mere  fact  tbat 
he  plaintiff  alone  had  a  wharf  above  the 
irldge  did  not  alter  the  caae,  tbe  Injury  being 
only  In  degree,  and  not  In  kind.  It  Is  farther 
said  that  the  case  has  no  analogy  to  those  In 
which  the  obstrnctlon,  being  la  trsnt  of  com- 
plainant's land,  onttiely  cota  off  hla  sccess  to 
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tion  of  cause  and  effect  was  as  intmedia,ta 
lu  it  would  have  been  if  the  defeadimt  hail 
dumped  n  mass  of  silt  iJid  earth  into  tlie 
river,  and  bad  thereby  formed  a  bar.  And, 
inaanauch  aa  ooe  who  flaces  or  creates  qd 
obstruction  in  a  navigable  river  without  le- 
gal sanction  thereby  creates  a.  public  nui- 
sance, the  defendant  company  can  only  es- 
ca.pe  liability  for  ita  acts  by  showing  tba.t 
Congresn  has  in  tact  authoriied  it  to  create 
obstructions  of  the  kind  now  in  question. 
It  is  hardly  necessary  to  observe  that  thtf 
city  of  Grand  Forks  has  no  power,  by  ordi- 
nance or  otherwise,  to  authorize  persons  or 
curporntions  to  crea.te  obstructions  in  any 
of  the  navigable  waters  of  the  United  States 
over  which  Coneress  exercises  jurisdiction. 
The  only  authority,  therefore,  on  which  the 
defendant  company  can  rely  to  justify  the 
obstruction  in  question,  is  the  act  of  Con- 


gress which  «.uthonied  its  predecessor  in  in- 
terest, the  Northern  Pacific  Railroad  Com- 
pany, to  build  and  nuuntttin  a,  transconti- 
nental  railroad  along  a.  designated  route. 
But  a  statute  which  authorizes  a.  railroad 
corporation  to  build  its  road  parallel  to  tt 
navigable  stream,  and  several  hundred  fe(>t 
distant  therefrom,  does  not,  by  any  fair  rule 
of  interpretation,  empower  it  to  create  an 
obstruetion  in  the  channel  of  the  stream 
which  will  interfere  with  its  navigability. 
The  power  to  build  a  highway  like  a  rail- 
road does  not  carry  with  it,  by  implication, 
the  right  to  destroy  or  obstruct  a  water 
highway.  There  is  an  implied  condition  at- 
tached to  all  legislative  granta,  authorizing 
the  construction  and  opeiation  of  raih-oada 
or  other  public  improvenients,  that  in  the 
exercise  of  the  authority  conferred  nuisan- 
ces shall   not  be  created,  and  that  private 


tbe  atream,   and  tbereb;  csumb  a  direct  and 
peculiar  tnjur;  to  bis  estate. 

The  obstruction  o(  a  navlsabte  stream 
public,  and  not  a  pitvaCe,  nuisance,  and 
parlan  owner  oa  the  buck  of  tbe  atream  cs 
malDtalD  an  action,  altlioueb,  bj  reason  of  ttie 
obstruction,  bis  use  of  tbe  Btresm  far  pun. 
of  DavigatloD  la  Impaired  or  deatroyed.  Dlood 
V.  Nashua  *  I..  K.  Corp.  2  Graj,  13T,  81  ' 
Dec.  fU. 

The  raising  of  a  dam  acroas  a  creek,  thereb; 
Interfering  witb  public  travel  thereon,  constl- 
tutUB  a  public  Dtilsancc  for  which  an  Individ 
nal  cannot  maintain  an  action  wltbout  ataowlag 
some  Injury  distinct  from  that  which  be  suf- 
fers iu  common  wltb  tlie  leat  of  tbe  communi- 
ty ;  ana  tbe  tacre  fact  that  tbe  dam  Is  lietweeu 
tbe  reslflonce  and  land  of  a  rlpsrlan  owner,  so 
as  to  prevent  him  from  using  It  for  access  from 
one  to  the  otber.  does  QOt  give  blm  a  right  ot 
action.     Seelej'  v.  Bishop,  10  LJoua.  32S. 

Wben  a  bridge  Is  erected  over  a  navigable 
river  between  the  lands  of  a  riparian  proprietor 
and  a  lalie.  as  snch  proprietor  be  sailers  no 
special  damage  aiich  as  will  enable  blm  to 
maintain  a  private  action  tor  the  public  nui- 
sance. Small  T.  Grand  Trunk  B.  Co.  IB  D.  C. 
Q.  B.  2S:i. 

A  water  talll  owner,  who  la  prevented  from 
rnfting  biB  Inmtier  to  a  ablppibg  point  b;  tbe 
building  nf  a  railroad  bridge  over  the  stream, 
cannot  recover  compensation  for  inlerference 
with  the  right  common  to  the  public.  Arch- 
ibald V.  Queen,  23  Can.  S.  C.  14T,  AlBnned  In 
3  Can.  Uicb.  2K1. 

The  owner  of  a  wharf  Is  not  entitled  to  com. 
pensetlon  tor  the  construction  ot  a.  railroad 
trestle  In  such  a  manner  as  to  Interfere  wltb 
the  navigation  of  a  veaael  navigating  tbe  hor- 
ln>r  and  using  tbla  wharf,  where  his  injury  Is 
Of  the  same  kind  aa,  tboi;gb  greater  In  degree 
than,  that  suffered  by  other  owners  In  the 
harbor.     Hogoe  v.  Queen.  6  Can.  Eich.  3S1. 

Although  there  may  be,  under  the  Frencb 
law,  droit  dc  aacei  el  de  lorlla  belonging  to 
riparian  land,  which.  If  interfered  wllb.  will 
at  once  give  the  proprietor  a  right  of  action, 
this  right  is  confined  to  what  it  is  expressed  to 
be  anvi,  or  the  power  of  getting  from  the 
waterway  to  and  upon  tbe  land  In  a  free  and 
UQlnterrupled  manner,  and  does  not  extend  to 
an  obsrmctlon  to  the  navigation;  and  the  ri- 
parian owner  Is  not  entitled  to  malntalD  an  ac- 
tion In  respect  to  such  obstruction  without 
proof  ot  actual  and  special  dnmage.  Bell  v, 
Qaebec.  L.  R   5  App-  Cas.  84,  49  L.  J.  P.  C.  N. 


S.  1,  ' 


L.  J.  '. 


In  delivering  the  Judgment  of  tbs  lords,  that 
while  a  riparian  proprietor  cannot  maintain  an 
action  for  an  Interference  with  tbe  navigation 
unless  be  sulTera  a  apedal  damage,  bis  being 
such  proprietor  would  tie  an  Important  element 
In  the  question  whether  such  dama^  bad  In 
tact  been  Bustslned.     Ibid, 

One  whose  dock  property  Is  Injured  by  tha 
construction  ot  a  bridge  Is  not  estopped  from 
recovering  damages,  although  his  grsnlor 
signed  the  petition  presented  to  tbe  board  of 
super  v  I  ears  asking  that  the  bridge  be  located 
whei'G  It  was  placed,  when  the  conduct  ot  tbe 
company  constructing  It  was  cot  Influenced  or 
alfccted  by  tbe  conduct  of  such  grantor.  Max- 
well V.  Bay  City  Bridge  Co.  46  Mich.  278,  8 
H.  W.  410. 

4.  IMerrupllon  ef  voyEvs. 

Iu  case  of  tbe  actual  intemptloa  of  a  voy- 
age undertaken  In  good  faith,  and  not  tor  the 
purpose  of  having  It  Interrupted,  the  injured 
peraoD  may  maintain  Bo  actl<Mi  on  the  ground 
ot  special  Injur;. 

Although  an  obstruction  to  navigation  Is  a 
public  nnlsance,  a  person  whoae  barge  la  pre- 
vented from  passing  through  the  stream  by  a 
rallriaad  bridge  has  suffered  special  damage, 
and  he  baa  a  right  of  action  for  domagea 
against  tbe  one  maintaining  tbe  bridge.  Uttia 
Itock,  M.  Klver  &  T.  U.  Co.  v.  Bro<Aa,  39  Ark. 
403,  43  Am.  Bep.  2TT. 

A  person  navigating  a  stream  suSers  a  spe- 
cial damage  by  a  public  nuisance^  entitling  him 
to  maintain  an  action,  where  the  onlsance  la 
created  by  the  defendant  wrongfully  mooring 
a  barge  serosa  a  stream,  thereby  impeding  tbe 
plaintm  Id  navigatlnn  of  the  stream,  and  c<»n- 
pelllng  blm  to  unload  his  bargea  laden  with 
goods  and  carry  (hem  overland.  Rose  v.  MUea, 
4  Maiile  &  S.  101. 

One  suffers  special  damage  from  an  unrea^ 
Bonable  obstruction  ot  navigation  of  public  wa- 
ters, when  be  la  compelled  to  unload  his  cargo 
on  one  side  of  tbe  obstruction,  portage  to,  and 
reload  It  on  tbe  other  aide.  Drake  v.  8ault 
Ste.  Marls  Pulp  *  Paper  Co.  3S  Out.  App.  Bep. 
251. 

e  ahows  opeclal  damage  from  the  unrea- 
eonable  obstruction  of  navigation  by  a  bridge 
when  be  cannot  remain  In  tlie  enjoyment  of 
latnral  navigability  ot  the  river,  but  mual 
«lilp  or  carry  by  land.  E.  A.  Chatlleld  Co. 
!w  Haven.  110  Fed.  TBS. 

.  e  who  sullera  injury  by  reason  of  Ibe  Il- 
legal obstruction  of  a  navigable  river  by  a 
bridge  tbe  draw  of  which  Is  not  opened  until 
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property  Bball  not  be  ttJceii  wiUiout  just  I 
'coDipensatioa.  Ballimore  d  P.  B.  Co.  v. 
fiflh  Baptist  ChuToh,  108  U.  S.  317,  332, 
333,  27  L.  ed.  739,  744,  743,  2  Sup.  Ct.  Rep. 
TIK;  Ohioago  O.  If.  H.  Co.  v.  Fwst  M.  E. 
Church,  50  L.  R.  A.  488,  42  C.  C.  A.  178,  102 
Fad,  85;  Cottigan  v.  Pennsylvania  R.  Co. 
54  N.  J.  L.  233,'  23  Atl.  810;  Skelfer  v.  Lon- 
don Eleetrie  lAyhting  Co.  [1805]  I  Ch.  287, 
295,  'i9fi.  It  may  ba  conceded  for  present 
purposes  that  a  nght  conferred  upon  a  rail- 
road oorporation  to  conBtruct  ita  road  alorg 
a  desi^'nted  route  carries  witli  it  l^  inipli- 
cntion,  wliea  the  power  is  not  expresslj  giv- 
en, the  right  to  obetmct  navigable  Btreams 
and  public  highways  to  Bucb  limited  extent 
as  may  be  neceeaary  to  carry  its  track  over 
and  across  ar?h  streams  and  highways  as  it 
1b  found  necessary  to  croea.  Express  provi- 
sions, however,  are  usually  found  in  legis' 

after  considerable  delay  may  recover  damSK™ 
frim  the  parlub  malnUlnliig  Ihe  bridge.  Hoiia- 
tOB  V.  Police  Jury,  3  La.  Add.  SSS. 

The  owuMW  of  Teasels  preveated,  by  tbe  ob- 
MmcLlon  of  a  aavlgable  cbaonel  due  to  the 
negligent  falling  of  »  draw  In  a  bridge,  from 
entering  a  bay  far  tbe  purpose  of  dlicharglng 
rargoes,  or  from  leaving  It  wben  ready  to  pro. 
r«ed  to  sea,  may  maJntalD  suits  In  admiralty  to 
recover  Id  the  way  of  demurrage  IrreRpcFtlTS  of 
dedBlons  of  tbe  local  courta.  Now  York,  N.  H. 
k  H.  U.  Co.  V.  PlBcstaqDS  Xsv,  Co,  47  C.  C.  A. 
2S5.  108  Fed.  92,  Amnning  SS  Fed,  362. 

In  Rose  T.  Miles,  4  Maule  k  B.  101,  In  which 
It  was  held  tba.t  a  peraon  HUlTered  special  dam- 
agf  entitling  hioi  to  maintain  an  action  where 
his  nnTlgatlon  of  the  atream  was  latemipted 
by  sn  obatruction  compelling  him  to  aoloed  bl:] 
gooda  and  Bead  them  octohb  land,  Dampl^r.  J., 
aald:  "Tbe  present  case,  I  tblnk,  admits  of 
this  distinction  from  moat  of  the  other  eases, 
that  bore  the  pl^ntilf  was  Interrupted  In  tbe 
aetnal  enjoyment  of  tbe  blghwar.  The  ei- 
penae  was  Incurred  by  tbe  Immediate  acts 
of  tbe  defendant,  for  tbe  plalDtllf  was 
forced  lo  unload  bis  goods  and  carry 
tbem  overland.  If  this  be  not  a  par- 
ticular dnmage,  I  scarcely  know  wLal  la.  Lord 
mienboroogb,  Ch.  J.,  s.ild  ;  "The  plaintiff  wss 
In  lite  occupation.  If  I  may  say  so,  o(  the  nsvl. 
gatlon :  be  had  commenced  his  course  npan  II, 
and  was  In  tbe  act  of  uaing  It  when  he  waa  ob- 
ftmcted.  It  did  not  rest  merely  In  contempla- 
tion. Snrely  this  goes  one  step  farther ;  this 
la  tiomething  substantially  more  Injurloaa  to 
this  peraan  than  to  tbe  public  at  large,  who 
might  only  have  In  contemplation  to  use  It,  and 
be  has  been  Impeded  In  bis  progress  by  the  de- 
fendants wrongfully  mooring  their  barge  across 
It,  and  has  been  compelled  to  unload  and  carry 
his  goods  overland,  by  which  he  has  Incurred 
eipensG.  ...  It  seems  to  me  that  this 
plaintiff  bas  shown  s  particular  damage." 

One  prevented  from  Qoatlug  logs  by  obstme- 
tloni  placed  In  a  river  suffers  special  damsge 
entitling  blm  to  maJDtaln  a  suit  to  abate  the 
nnlsaoLe.  Bpokane  Mill  Co.  v.  Post,  60  Fed. 
420. 

Where  timber  floating  down  a  public  river  is 
actually  obstructed  by  tbe  construction  of  tbe 
pier  and  boom,  the  owner  ot-  the  timber  suf. 
tera  such  psnlcular  damage  as  will  entitle  him 
to  maintain  an  action.  Esson  v.  McMsster,  1 
Kerr  [N.  B,)   501 

One  whose  rsfu  floating  on  a  river  are 
■topped  by  sn  obstruction  pinced  therein  by  r. 
third  person  snlTera  special  damage  which  will 
give  him  a  right  of  sctlon  for  the  nuisance. 
fiO  L.  R.  A, 


lative  acta  authorizing  the  building  of  rail- 
roads to  cover  ca^es  of  the  latter  Eind,  and 
it  raruly  happens  that  the  power  to  create 
even  slight  obstructions  in  navigable 
Btieams  or  public  highways  is  left  by  the 
legislature  to  implication.  We  are  of  opin- 
ion tliat  the  right  to  create  an  obstruction 
in  a  navigable  stream  like  the  one  involved 
in  the  present  case  cannot  be  deduced  by  im- 
plication from  the  fact  that  Congress  has 
authorized  the  construction  of  a  railroad 
parallel  to  the  course  of  tbe  stream,  and 
t-ome  distance  therefrom.  In  the  case  in 
hand  the  fact  that  the  existence  of  the 
stratum  of  plastic  clay  underneath  the  sur- 
face of  the  soil  was  unknown  to  Congress  at 
the  time  the  construction  of  the  defendant's 
road  was  authorized,  and  that  the  result 
which  would  flow  from  the  making  ol  a 
hea,vy  embankment  at  the  place  in  eontro- 

Uughea  v,  Melser,  1  Blnn.  463,  2  Am.  Dec.  459. 
One  who  sualalna  loss  or  damage  by  delay  In 

obatructlon  In  the  river  may  recover  against 
those  who  placed  tbe  obstruction  In  the  stream, 
^t'ealherby  v.  Melklejohn.  61  Wis.  6T,  20  N. 
W.  374. 

But  It  hsB  been  held  that  tbe  failure  of  the 
owner  of  a.  bridge  crossing  a  navigable  atream 
to  perform  Its  agreement  to  leave  the  draw  In 
the  bridge  open  bo  ss  to  permit  idalntltrs  boats 
to  pass  through  does  not  Inflict  on  him  an  In- 
jury different  from  that  suCTered  by  the  gener- 
al public,  so  as  to  entitle  him  lo  malntsln  an 
action  tor  damages.  Booth  Carolina  B.  B.  Co. 
V.  Wilmington.  C.  k  A.  K.  Co.  4C  8.  C.  829,  BS 
L.  R,  A,  Ml.  24  8.  E.  837. 

And  (hat  a  person  whose  raft  Is  delayed  In 
Its  passage  down  s  navigable  stream  by  reason 
of  an  obstruction,  and  who  expends  a  consider- 
able sum  of  money  In  removing  the  obstruction, 
does  not  thereby  suffer  a  special  damsge  enti- 
tling him  to  maintain  an  action.  Carey  v. 
Brooks,  1  Hill,  L.  305, 

Merc  Interrnptlon  In  the  use  ot  o  vessel  will 
give  no  right  of  action. 

A  tug  Is  not  entitled  to  recovo'  dsmsges  by 
reaaon  ot  the  negligent  falling  of  a  draw  which 
prevented  vesaela  from  panning  or  repassing  the 
bridge  for  several  days,  where  the  only  Injury 
suffered  was  a  diminished  employment  In  tow- 
ing veasels.  New  York,  N.  H.  k  11.  R.  Co.  v. 
I'lacatuqua  Nav.  Co.  47  C,  C.  A.  230,  108  Fed. 
1)2. 

An  owner  ot  a  steamboat,  prevented  from 
taking  bis  boat  down  a  Dsvlgable  river,  and 
compelled  to  keep  It  tied  ap  several  days  by 
reason  of  (be  defective  construction  of  a  rait. 
load  bridge  In  sucb  a  manner  sa  to  cause  flood 
wood  to  liJdKe  agalnat  tbe  piers  creating  a  Jam, 
does  not  suffer  special  damages  from  a  ,>iibllc 
nuisance  not  common  to  the  general  public,  so 
as  to  entitle  him  to  maintain  an  action  tbere- 
for.  Jonea  v.  Rt,  Paul.  H.  k  M.  B.  Co.  16 
Wash.  2S,  4T  Pac.  226, 

.  navigable  stream  may 
tbe  rights  of  one  operating  a  line 
n  an  established  time  scbediile  to 
a  greater  degree  than  thooe  of  the  geneial  pub- 
lic. It  did  not  Inflict  on  him  any  special  or  pe- 
culiar damage  entitling  blm  to  maintain  an 
action  tor  damages,  South  Carolina  3.  B.  Co, 
C,  &  A,  R,  Co,  48  S.  C.  320,  33 


L.  541, : 


i.  837. 


B,  Phj/iieai  iNjurii. 

e  whose  boat  while  being 


Tigated  wlih 
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MiTsj  was  UDfoNMOi,  conclusivelj  negatives 
tfaa  inference  that  the  legislature  intended 
to  empower  it  to  do  uid  perform  acts,  either 
in  the  conatructioa  or  maintenance  of  ita 
road,  thiit  would  not  only  obstruct  navigs- 
tion  in  the  Red  River  of  the  North,  but 
would  probably  damage  some  private  prop- 
erty adjacent  to  its  roadbed.  It  is  by  no 
means  probable  that  Congresa  would  have 
authorized  the  building  of  the  defendant's 
railroad  at  the  point  in  question,  without 
impoein^  some  restrictions  as  to  the  method 
of  building  it,  had  it  been  acquainted  with 
the  condition  of  the  soil  in  that  locality,  and 
bad  it  foreseen  tho  unique  effect  upon  the 
river  bed  of  building  a  heavy  embankment 
in  close  proximity  thereto.  It  cannot  be 
presumed  that  it  intended  to  authorize  Uie 
creation  of  a.  public  nuisance,  and  what  it 
did  not  intend  to  do  it  has  not  in  fact  done. 


From  another  point  of  view  we  also  reaeb 
the  conclusion  that  the  defendant  company 
WHS  guilty  of  an  unlawful  act  in  placing 
auch  an  increased  burden  on  its  right  of  wa.y 
as  occasioned  an  uprising  in  the  bed  of  the 
river  and  a  consequent  obstruction  to  navi- 
gation. By  the  IDth  section  of  an  act  ap- 
proved September  19,  1800  (26  SUt.  at  L. 
454,  chap.  007),  Congress  in  express  terms 
prohibit^  "tho  creation  of  any  obatrucLioa, 
not  affirmatively  authoriieii  by  law,  to  tba 
navigable  capacity  of  any  waters  in  respect 
uf  which  the  United  Suites  has  juriadic- 
tion;"  sjid  furthermore  declared,  in  sub- 
Btonce,  that  the  creation  or  continuance  of 
any  such  unlawtul  obatniction  might  be 
prevented  by  the  injunction  of  any  circuit 
court  exercising  jurisdiction  in  ajiy  district 
in  which  such  obstruction  mirht  be  threat- 
ened, and  that  proper  proce^ings  to  that 


care  and  skill  Is  forced  bjr  a  cross  current 
eauBod  t^  Hiinkea  pontooos  against  tlie  pier  o( 
a  bridge  not  construe  led  Id  tccorduice  with  the 
net  authorlilng  It,  and  through  the  draw  oF 
•rblcb  he  was  atcempClDg  to  pass.  m&T  recover 
damages  of  tlie  defendant  eompanr  wtilcb  main- 
is  Ined  the  two  unlawful  obstmetlons.  Mis- 
souri River  Packet  Co.  t.  HannlbaJ  &  8L  J.  H. 
Co.  1  McCrary,  2fll,  2  Fed.  28fi. 

Id  case  s  vessel  is  injured  In  a  coiltslon  vltb 
on  unlawful  obstruction  to  DSTlgaClon  the 
owner  Is  entitled  to  recover  the  loss  oecesBsrllr 
Incurred  In  repairing  the  Injured  vessel,  and 
also  for  the  use  of  the  boat  during  the  time 
iieceSEBTT  to  make  the  repairs  und  lit  her  for 
business.    Ibia. 

The  charterer  of  a  vestiel,  who  was  mbjected 
to  expense  la  getting  ber  off  from  a  gaa  pipe 
upon  which  she  wns  caught  while  passing 
along  a  navigable  river  being  navigated  with 
due  care,  nay  mnlatain  an  sctlon  against  the 
one  wlio  placed  the  pipe  in  the  atream.  If  It  was 
unlawful  to  recover  the  eipenae  of  dela;  so 
caused.  Benson  v.  Maiden  &  U.  Gaslight  Co. 
e  Allen,  1411. 

A  propeller  which,  bi  reaaon  of  the  negli- 
gent failure  of  the  aotborltles  of  the  elt;  of 
Chicago  to  open  a  bridge  over  the  river  upon 
notice.  Is  fruaen  In.  Is  etttUled  to  recover  the 
neresBnrj  cipense  Incurred  In  cutting  ber  way 
ont  of  the  ice,  together  with  damages  for  de- 
lay and  lojDrlea  BUiiLalned  while  the  oDcera  of 
the  vcaael  were  In  tbe  exercise  of  skill  and  pru- 
dence. Scott  V.  Chicago.  1  Bias.  510,  Fed.  Cas. 
No.  12.626, 

Bui  a  boat  owner  cannot  recover  far  dsmsges 
sustained  br  reaaon  of  an  obstruction  placed 
In  a  navigable  river,  unless  be  was  In  the  eier- 
cl«e  ol  ordinary  skill.  Columbn*  Ins.  Co.  v, 
rcoria  Bridge  Asao.  6  McLean,  TO,  Fed.  Cas. 
No.  3.046 

So,  n  boat  owner  cannot  recover  for  dam- 
ages sustained  by  a  cotllalon  of  his  veaael  with 
(he  pier  of  a  brId.EC  constituting  an  unlawful 
obstruction  II  the  Injury  is  due  to  the  reckless 
and  unaklKul  management  of  the  boat.  Jolly 
v,  Tcrre  Haute  Dcaw-Brldge  Co.  6  McLean,  237, 
l-'ed.  Cos,  No.  T,*41. 


One  who  wanid  otherwise  have  a  right  of  ac- 
tion for  nn  obstruction  mny  dep.lve  himself  of 
his  r^nedy  by  iiarticlpattng  In  the  obstractlon 
iir  by  contributory  nexUgence.     Bee  also  V.  c. 


recover  damages  for  the  unlawful  obstructioD 
of  a  rirer  by  log  booms  constructed  near  ita 
month  by  the  defendant  for  Its  use  la  ctmnec- 
tlon  with  Its  mllia,  and  which  stop  the  paasagw 
of  all  logs  doated  down  the  river,  where  the 
plalntllf  sanctioned,  employed,  and  was  bene- 
Uted  by  such  booms.  Nestw  v.  Diamond 
Match  Co.  G2  L.  B.  A.  9uO,  44  C  C.  A.  090,  105 
^'ed.  SOT. 

So,  where  be  baa  permitted  ■ 
maintain  Jam  booms  at  the  mouth  ol  s 
and  hni  allowed  such  company  to  sort  and 
store  bis  logs,  he  waives  the  right  to  recover 
damages  on  the  ground  that  such  booms  con- 
stituted an  uolawCiU  obstruction  to  navigatloD, 
Lior  can  he,  where  the  action  Is  In  tort  and  not 
upon  contract,  express  or  Implied,  recover  dam- 
ages  for   unreasonable   delay    In  handling  the 


logs.    Ibid. 

One 


wbo,  knowlog  of  obatrucUons  in  a 
stream,  drives  his  logs  upon  tbem  wlthont  al- 
lowing time  for  their  removal,  cannot  recov^' 
for  lo>is  occasioned  In  attempting  to  pass  the 
obstructions.  Harold  v.  Jones,  86  Ala.  274,  3 
L.  B.  A.  40S.  6  So.  4;iS. 

But  In  SulllTsn  v.  Jemlgin,  21  FIs.  204,  it 
was  held  thst  the  knowledge  of  a  person  about 
to  start  hiB  logs  that  tbere  was  a  boom  across 
the  river  did  not  show  him  to  be  galtty  of  con- 
Irlbulorr  netfllgence  In  not  waiting  for  the  ob. 
struction  to  be  removed,  since  his  right  to  navi- 
gate was  superior  to  that  of  the  other  person 
to  obstruct  the  stream. 

The  owner  of  *  pier  which  constltntea  an  ob- 
Btrnctlon  to  navigation  is  not  liable  for  the  losa 
of  a  vessel  which  atruck  It,  where  she  woa  at 
fault  In  starting  to  leave  the  het1>or  in  the  ex- 
isting state  of  the  wind,  sea.  and  tide  without 
■n  experienced  pilot,  and  persisted  In  ber  effort 
after  It  became  hopeless,  and  did  not  anchor 
when  driven  towards  tho  pier.  Tho  Henry 
Clack  T.  O-Brlen,  60  Fed.  SIS. 

Those  navigating  a  stream  across  which  a 
rallrosd  drawbridge  ia  maintained  are  not  re- 
quired to  resort  to  extraordinary  and  nnuaual 
methods  ol  tugboat  eonstmctloD,  such  as  ad- 
justable smokeplpes,  permitting  them  to  pass 
under  such  bridge,  In  order  to  avoid  delay  and 
damage  resulting  from  the  failure  of  the  rail- 
road compflny  to  open  tbe  draw.  Gatea  v. 
Northern  r.  R.  Co.  84  Wis.  64,  24  N.  W.  404. 

One  who  baa  aided  la  putting  logs  In  a  river 
Ib  not  thereby  estiqiped  from  suing  for  the  ob- 
struction caused  by  their  detention  therein  for 
an  unreasonable  length  of  time.  GISord  v.  Mc- 
Arthur.  5o  Mich,  Wo,  22  N.  W.  28. 

An  owner  of  timber  lost  while  being  Boated 
to   market  on   a   Davlgat>le  river  may  recover 
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end  inJglit  be  instituted  under  the  direction 
of  the  Attorney  GeDeral  of  the  United  States. 
The  present  action  appears  to  have  been 
brought  in  ajTcordance  with  the  provisione 
of  that  Oft.  The  prohibition  contained  in 
tbis  statute  against  creating  an  obetmctiou 
in  n&vi^ble  waters,  unless  it  is  afGrmat)Te~ 
ly  aDtborized  by  la.w,  ia  general  iT  its  terms, 
and  the  atatute  was  emictcd  before  the  in- 
creased burden  was  imposed  on  the  defend- 
ant's right  of  way  which  caused  the  forma- 
tion of  the  bar  in  the  channel  of  the  river. 
Neither  the  defendant  company  nor  its  pred- 
eceoHor  in  interest  had  a  vested  right  under 
its  charter  to  improve  its  roadbed  in  inch 
B  miinner  as  would  obstruct  navigation  In 
t,  navigable  river,  and,  baring  no  such  right, 
the  acts  complaiced  of  fall  within  the  pro- 
hibition of  the  aforesaid  statute,  Jmd  arc 
clearly  unlawful. 


The  record  contains  evidence  which  tends 
to  show  that  the  defendant's  embankment 
now  in  proeeaa  of  construction  will  shortly 
settle  through  t^e  stratum  of  plastic  clay, 
und  rest  upon  a  solid  foundatiim  of  blue 
clay,  after  which  time  the  lateral  movonent 
ol  the  plastic  stratum  will  ceaso.  In  view 
of  this  fact,  and  because  of  the  present  great 
depression  in  the  defendant's  track  which 
impedes  the  morcmenta  of  its  trains,  and  be- 
cause it  seems  evident  that  the  bar  which  ia 
at  present  forming  may  be  kept  down  by 
dredging,  so  aa  not  to  obstruct  nt.vigation, 
we  have  concluded  to  modify  the  injunction 
tliat  was  granted  by  the  lower  court  ho  as  to 
make  it  plain  that  the  work  of  raising  the 
defendant's  embankment  may  proceed,  pro- 
vided the  bar  in  tbe  river  is  kept  down  so  as 
not  to  obstruct  navigation.  With  this  pur- 
pose in  view,  and  to  avoid  any  misappre- 


tbervfor  from  tbe  owner  ol  a  mllldam  erected 
across  tbe  stream  so  as  to  obatmct  tbe  same. 
ttavreb^  cauBlng  Ihe  loss,  even  If  tbe  lenKlh  of 
ibc  loes  was  niFh  tlut  tbe  owner  hlnuelf  did 
not  tvHeve  that  tbej  would  Qoat  over  tbe  dam 
In  >af«t7.  UarCln  v.  Ellas,  6  BlaiAf.  35,  82 
Am.  Dec  32. 


VI.  . 


obitnietlon. 


By  an  nnlawfnl  obstruction  In  a  navlgnble 
stream  Is  m«nt  such  an  Impediment  to  DavlEB- 
tloa  Ibat  bolts  In  pauln:;  aloOK  the  stream  mn- 
Dot,  by  the  DM  o(  akllt  and  care,  avoid  beln« 
Injured.  Terre  Haute  Draw-Bridge  Co.  r.  Bal- 
Itday,  4  Ind.  Za. 

A  bridge  mar  be  aathorlied  over  a  itre&ni 
wbleli  >!■  UoBlable  tor  logi  oqIt  lU  miles  ibave 
ft  and  wben  only  one  person  la  Interested  In 
tbe  floatage,  nltboagh  the  elTect  will  be  to  cat 
oir  all  posslbllltj  ot  floating  logs  on  tba 
■tream.  Peters  v.  New  Orleans,  H.  &  C.  B.  Co. 
S6  Ala.  528. 

A  pmoD  rannot  he  Indicted  for  obstnietlng 
■  watpr  conrse  b;  building  a  dam  across  It  if 
at  the  time  be  built  tbe  dam  the  strenm  was 
not  navlgnble,  althongh  by  private  enterpriM 
!t  has  since  been  rleaned  oat  and  made  so. 
Btate  V.  Ilicksnn.  9  Rich.  I^  «47. 

Tbe  owner  of  a  mllldam  across  a  stream, 
navlitabie  at  tbut  point  for  small  boats  and 
rrarta  only.  Is  not  imllty  of  mnlntainiog  a  pub- 
lic nnlsBDre  becanae  the  dam  does  not  contain 
a  lock  or  slope  as  reqnlred  tj  the  act  In  pnr- 
snin(«  of  which  It  was  erected,  where  the 
(tream  Is  of  no  practical  pnbtlc  Dtllllj  for  nail- 
gatlon.  and  it  doea  not  appear  tbat  anyone  bns 
been  prevented  from,  or  obstructed  la.  Its  navl- 
EKllon.      Ncaderbonser  r.  State.  28  Ind.  257. 

The  eonstnicrlon  of  a  highway  aeroaa  a  cove 
do«i  not  Interfere  with  navigation,  so  ai  to 
mnatltnle  a  public  nalaance.  where  the  only 
DavlgfltloD  In  the  cove  consists  of  an  opcsslonnl 
akirr,  Isb-hoat,  or  Indian  csnoe  being  pushed 
throngli  Its  waters.  Welhersfleld  v.  II um- 
lihrey.  20  Conn.  218. 

The  rlparlnn  proprietor  of  botb  bnnlta  of  a 
Donnavigable  atream  may  place  a  hajbed-wlre 
fence. atmsa  soch  stream  to  prevent  the  pass- 
an  of  plpjtsare  towboata.  Grltfltb  v.  Holman. 
23  nash.  an.  M  li.  tt.  A.  ITS,  63  Psc.  239. 

No  Impedlaient  to  navlgalloa  will  be  pre 
anmed  to  exist  by  rensoo  of  a  building  erected 
by  tbe  riparian  proprietor  2  feet  above  a  por- 
tion of  a  tidal  stream  wMoh  la  empty  at  mean 
tide,  although  navigable  by  boats  and  gondolas 
St  high  tMc.  Low  V.  Knowiton,  Ze  Ue.  128, 
tS  Am.  Dee.  100. 
SBIi.  R.  A. 


A  mill  owner  eroctlng  a  dam  on  a  navigable 
stream  in  only  liable  so  far  as  (he  natural  de- 
gree of  navigability  b  lowered.  A  dam  Is  not 
an  Impediment  to  navigability  created  by  and 
depending  on  tbe  dam.  HaJI  v.  Laeey,  3  Qrant, 
Caa.  20*. 

A  railroad  company  which  used  piling  to  im- 
pair a  bridge  Inwfniiy  maintained  by  It.  and 
thereafter  cut  off  the  plies.  leavlDB  tbe  stumps 
In  the  water.  Is  not  liable  for  obatraeting  nnvl- 
gsllon  to  one  using  the  slresm  to  rsft  logs, 
where  the  pillog  was  cnt  olf  so  far  betow  tbe 
surface  of  the  atream  aa  not  to  be  an  obBtni<^- 
tlon  during  the  period  daring  wblcb  the  rlrei- 
waa  susceptible  of  navigation.  Central  Trust 
Co.  V.  Wabash,  8t.  L.  &  P.  H.  Co.  82  Fed.  SBB. 

While  tbe  unobstructed  navlinitlon  of  a  river 
Is  an  Inbrent  paramount  right  ot  the  people. 
It  does  not  exclude  a  partial  obstruction  or  In- 
consldemble  detention  by  a  dam  constructed  In 
purauonee  of  govemmenta]  authority  for  the 
accommodation  of  pabllc  Interests,  or  ot  com- 
merce, or  of  travel  upon  tbe  land.  Woodman 
v.  Kllbourn  Ufg.  Co.  1  Abb.  (U.  B.)  158,  1 
Blsa  e4S,  Ved.  Caa  So.  17,1)76. 

Tbe  geneiul  government  rosy  require  a  tem- 
porary Buspeniton  of  the  navigation  ot  a  stresm 
while  it  Is  engaged  In  its  Impravement.  United 
States  V.  Rum  River  &  H.  Boom  Co.  1  HcCrary. 
397.  Ked,  Caa.  No.  18,206. 

A  mill  owner  makes  no  unreasonable  nae  of 
B  floatable  stream  by  erecting  a  dam  aeroaa  It, 
when  at  the  same  timt?  he  erects  a  suitable 
sluiceway  for  tha  passage  of  logs  and  other 
timber.  Lsncey  v.  CllHord,  54  H«.  487,  92 
Am.  Dec.  B81. 

BrldgcH  arroas  a  navigable  river,  within  the 
limits  c,f  n  city,  furnished  witb  cspncloua 
draws  tor  the  passage  ot  vessels,  do  not  un- 
lawfully ob&truct  navigation  because  vessels 
are  subject  to  delay  on  account  of  an  ordi- 
nance of  the  city  requiring  such  draw*  during 
n  porlion  ot  the  day,  to  be  closed  after  re- 
maining open  ten  minutes,  and  remain  cloned 
for  a  Illie  period,  if  necessary  for  the  needs  of 
tbe  puldic  deslclng  to  cross  the  bridge,  before 
helDg  again  opened  (or  the  passage  of  ves 
scls.  Chicago  V.  McOlnn.  91  III.  268.  2  Am. 
Rep.  295. 


»fnlly  n 


rigsble  stresm  la  entitled  to  a  rensonsble 
time  In  which  lo  repair  a  break  in  the  dnm. 
and  has  a  right  to  ressonably  protect  It.  al- 
Ihough  the  temporary  delenllon  o(  logs  Is  nec- 
CFsary  to  such  repair  and  protection.  Pratt 
V.  lirown,   106  Mich.  828,  84  N.  W.  683. 

County  commlnloners  are  not  liable  for  tbe 
detention  o(  a  beat,  cauaed  by  the  erection  ol  a 
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henslon  as  to  tha  scope  of  the  injunctton, 
the  following  clause  will  be  lidded  to  the  de- 
cree: "The  injunction  hereby  awaj-deil 
a  hall  not  be  bo  construed  as  to  prevent  tin 
defendant  company  Itoio  proceeding  with 
the  work  of  raising  its  tracks  between  Chey- 
enne and  Hill  avenues  to  the  proper  level, 
if  by   dredging  or  otherwiae,   as   the  work 


progresseB,  it  sha]I,  at  its  own  coat  and  ei- 
jiMtse,  prevent  the  formation  of  anjr  such  bar 
tn  tho  channel  of  the  Red  River  of  the 
North  KB  will  at  any  time  lessen  or  impair 
itji  navigability." 


bridge  acroH  a  niLTEg^le  river  Butborlied  b; 
the  commlaBJoiierB,  wbere  the  bridge,  wben 
ar«[-ted,  was  no  abatmcrtlaii  to  the  navlKUlloii 
of  tbe  river  along  the  cbanneJ  then  nsed.  but. 
by  reaaon  ot  b  freahet,  a  dam  prevlouaiy  oon- 
Strurted    under    nulhorltf    oF    law    for    Che    Im- 

water  to  abandou  the  new  ohannel  and  lock, 
through  which  the  Improvement  caused  it  Co 
flow,  and  resume  the  old  cbannel,  which  bad. 
In  the  mtantime,  become  obatrticted  by  a  bar 
•o  aa,  la  connection  with  the  brldga  to  create 
an  otMtraetlon  to  navigation.  St.  Joseph 
County  V.  ridge,  6  Ind.  13. 

A  contractor  engaged  in  constructing  a  pier 
for  a  lighthouse  Is  not  liable  for  an  Injury 
■Uitalaed  by  a  achoouer  which  at  night  ran 
Into  the  derrick  naed  In  aach  work  of  conatrac- 
tlan,  nlUiough  there  was  no  light  or  watchman 
on  the  SLructure,  where  the  schooner  waa  at 
the  time  out  ot  her  proper  course.  The  Mand 
Webster,  S  Ben.  G4T,  Fed.  Cas.  No.  B.302. 

But  a  riparian  owner  on  a  navigable  stream 
Is  liable  for  the  loss  of  a  vessd  occasioned  by 
running  against  a  log  which  such  owner  hnd 
removed  Irom  bis  bsnk  so  as  to  prevent  In- 
jury ID  his  property  and  left  upon  a  bar  la 
the  river  outside  the  usual  ajid  anllaary  chan- 
nel taken  by  boata,  but  submerged  during  blgti 
water  tu  n  sufflclent  depth  to  afford  a  sate  pas- 
tnge  for  boala  If  sucli  log  bad  not  been  there. 
Porter  v.  Allen,  8  Ind.   1,  85  Am.  Dec.  750. 

The  unaulhoriied  abatnictlou  of  any  part 
of  a  navigable  river  wh.'re  boats  could  run 
wtfb  safety  but  for  the  obstruction  Is  unlnw- 
fni.    iMd. 

VII.  ObsltiwHoH  o  nsiiOKes. 
Sea  also  mprOj  11.  c,  B. 

All  obstructions  to  navigation  not  authorized 
by  the  legislature  are  public  nnlsancea.  Alden 
T.-Plnney.  12  Fla.  348:  SwanaoD  v.  UIsslBslppI 
A  M.  River  Boom  Cn.  42  UIdd.  B33,  T  L.  H.  A. 
«73,  44  N.  W.  BS8;  Com.  V.  Church.  1  Pa,  St. 


1.  Dec.  112 :  South  Carolina  S.  B.  Co. 
V.  Houtb  Carolina  H.  Co.  30  S.  C.  53S.  4  L.  R. 
A.  200.  0  S.  R  050  :  Kewark  PI.  Bead  &  Perry 
Co.  V.  Elmer  ea  rel.  Van  Wagenen,  9  N.  J.  Eq. 
700. 

Whoever  nnnecesaarlly  obstructs  the  nnvlga- 
tlon  ol  the  Ulsslsslppl  river  Is  guilty  of  maln- 
tBlnlng  a  nuisance.  Uayward  v.  Knapp,  23 
Mian.  431. 

A  dam  over  a  public  stream  coDBtltutea  a 
nuisance  when  not  erectsd  where  anthorlied  by 
the  franrhlse  therefor.  State  v.  Godfrey,  12 
Me.  301. 

Also,  to  erect  an  obstruction  over  public 
waters  serosa  their  regular  course  Is  a  pur- 
presture.     (ilanvllle,  lib.  XIV, 

A  dam  which  without  legislative  a.othorlty 
Impedes  or  obstructs  the  right  ol  the  public.  In 
floating  boats  or  logs  In  a  stream  In  which  they 
can  be  Qoated  In  Ita  natural  state.  Is  pro  tanto 
a  nnlaBDce.      Knox  v.  Chaloner,  42  Me.  150. 

Any  obstruction,  however,  luconsldenible. 
placed  In  a  navigable  Btream  without  constltu- 
tional  legislative  authority  Is  a  nulaaoce  to  be 
abated  at  the  suit  of  an  Individual  o^  ot  the 
state.  Woodman  v.  KllUoum  iitg.  Co.  1  Abb. 
<U.  B.)  158.  1  Bias.  MO.  Ped.  Caa.  No.  17,078. 
S9  L.  R.  A. 


Obatructlona  In  tbs  way  of  navljatlon  cdb- 
stitute  a  nuisance  although  no  actual  Injury  la 
shown,  as  they  render  ^uch  navigation  less  con- 
venient, leas  secure,  and  leas  expeditious.  Slate 
V.  Narrows  Island  Club.  100  N.  C  47T.  B  H.  E. 
411. 

A  dam  which  Impedes  or  obstructs  the  rights 
of  the  public  foi'  Soatlng  beats  or  lags.  In  a 
stream  Id  which  they  can  be  Oonted,  must  be 
held  a  nuisance  so  tar  aa  such  use  Is  destroyed 
or  unreaaonably  obstructed.  Vesale  v.  Dwinel. 
50  Me.  4TS. 

1'be  erection  of  an  obstruction  in  a  naviga- 
ble river,  resulting  In  public  Injury  and  Incon- 
venience to  navigation,  la  a  nuisance,  which  no 
smonnt  of  benefit  conferred  thereby  upon  an 
Indellnlte  number  of  Indlvdnals,  or  upon  a  lo- 
cal community,  can  countervail.  Gold  v.  Ca^ 
ter,  9  Humph.  3flR,  40  Am.  Dec.  712. 

But  If  the  public  utility  of  an  obatructlon  In 
a  navlicable  river  is  BuOlcient  to  overcome  ibe 
abridgment  ot  the  rigbt  of  navigation  caased 
by  Its  existence  it  will  not  be  a  nuisance. 
Pllcher  V.  Hart,  1  Humph.  624. 

A  vessel  navigating  a  river  baa  a  right  to  tbe 
unobatructed  use  of  all  lis  natural  width,  and 
If  (hat  width  be  unneceasarlly  dimlntabed  »  as 
to  Impede  the  navigation  at  all  tlmeo.  by  dsy 
and  by  night,  at  high  water  or  low  water.  In 
fair  weather  or  In  foal,  tbe  atmclnre  which 
occnslona  the  Injury  is  a  aulaance.  Newark 
PI.  Road  A  l^erry  Co.  v.  Elmer  em  rtl.  Van  Wag- 
enen, B  N.  J.  Eq.  755. 

If  wben  tbe  draw  in  a  ralirond  bridge  across 
navigable  water  Is  closed  It  is  a  complete  ob- 
itrurtloB  to  the  navigation  of  the  river  by  tug- 
boats aa  they  are  usually  and  generally  con- 
structed. It  Is  a  nuisance  per  *e,  and  no  notice 
Is  necessary  to  be  given  tbe  company  to  abate, 
for  It  la  Ita  duty  to  do  so  wben  It  Is  neceasiry 
or  proper  tor  the  river  to  be  so  uaed.  Gstea 
V.  Noctbem  P.  B.  Co.  64  Wis.  64,  24  N.  W. 
484. 

Tbe  obatructlon  of  a  stream  of  water  nn- 
nlng  Into  the  Bavaonah  river  from  7S  to  £00 
feet  In  width  and  14  feet  In  depth,  which  li 
held  to  be  a  navigable  stream.  Is  a  nuisance 
which  may  be  abated,  at  the  InBtance  ot  any 
person  applying  therefor,  without  notice  and 
demand,  before  action  brought,  to  the  person 
erecting  or  causing  the  nuisance  to  abate  Ibe 
same.     Charleiton  &  B.  R.  Co.  v.  Johnson,  73 

A  dam  constructed  In  a  small  stream  naviga- 
ble tor  the  Doatage  of  logs  Is  not  an  obatrnc- 
tian  or  nuisance  If  It  ctakea  the  use  of  Ibe 
stream  benefldal  and  available  to  others,  fur- 
ulshes  equal,  or  greater,  facilities  for  Boating 
logs  than  before  its  erection,  so  that  k>gs  can 
be  driven  down  with  equal,  or  with  greater, 
speed  than  before,  mora  certainty  ot  making  a 
clean  drive  and  geitlng  logs  when  wanted  for 
use.  Btid  without  grester  eipense.  A-  C.  Conn 
Co.  V.  Little  Buamlco  Lumber  Mfg.  Co.  74  Wis. 
052,  43  N.  W.  GOV. 

Fnllure  to  mnlotaln  buoys  over  submerfed 
piers  In  process  of  conalructloa,  so  as  to  warn 
vesselB  ot  danger.  Is  negligence  for  ctakb  the 
one  whose  duty  It  Is  to  maintain  the  buoy  wl" 
'>e  liable.  Cascnient  v.  Brown.  148  U.  S.  eij, 
37   L.  ed.  eSii,   13  Su|i.  Ct.  Bep.  672. 


NoBTUEBK  PAcmo  R.  Co.  v.  Uititbd  States. 


The  bardeD  of  provtae  tbat  in  ubitnincloii 
to  uaTlgnUon  Is  lawful  la  upon  tbe  defcadiDt, 
or  pan;  oualns  tbe  obBlracUoii.  CaDtrrll  t. 
Knoirlllr.  C.  <i.  &  L.  li.  Co.  BO  Tcdd.  033,  18 
S.  W.  271. 

Bu:  Dot  »Yei7  strncturc  in  tbe  chanoel  o(  a 
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Co  be  a  Dulsajice  ; 
irlu  t  H.  Co.  T. 


316.   6   Fed.   : 

Tbe    court! 

Gtraetion  Id  i 


nnTlEnble  river 
It  la  a  iBct  to  be  Touud.  B: 
PiacbaJl.  S  Del.  Cb.  «3e. 

Tbe  question  wbetber  or  u 
■D  obeinicllon  In  a  nBTlgabli 
abridgment  of  tbe  rlKhts  of 
fooatJiute  ■  nula&nce,  and,  1 
jmbllL-  benellta  resulting  froi 


:  tbe  e 


'IgBtlon     BB    to 

,  whetbec  the 

iltset  the  eSeclB  ol  thli  abridgment, 
M>  as  to  render  It  Da  nniaatire,  [■  one  toe  tbe 
Jor;  to  determine  from  tbe  (acta  In  the  cate. 
Pilcbec  t.  Hart,  1  Unmpb.  tl24. 

VIII.  BemedUa. 

a.  AbatmteHt, 

It  an  obatrnctlon  to  iiBTlgatlon  oonatltntea  a 

nalsance  one  Injured   tberebj   may  abate  It. 

It  Ik  a.  aettled  prlaelple  of  the  common  law 
that  whatever  obatructa  navigation  In  a  nsTlga- 
ble  stream  ia  a  public  nulamce  whleb  may  be 
mnorn]  luid  abated  b;  any  dtlien.  McLean 
T.  UathewB,  T  Hi.  App.  B»9. 

Bat  It  la  not  Che  duCj  of  tbOH  □bIqk.  for 
rafting  pnrposen.  a  stream  obstrueted  by  a  rail- 
road drawbridge,  which  Is  a  nulsBJice,  to  tem- 
porsrllj  abate  sach  nuisance  by  opening  tbe 
draw  to  permit  the  pasinge  ol  their  tug  boats, 
■lace  BQch  action  would  impose  on  them  the 
duty  of  closing  tbe  draw,  thereby  rendering 
them  responsible  for  tbe  nulaance  to  other  per- 
sons UBTlgatlDg  the  river  In  d  almllar  manner. 
and  also  the  further  responBlblllly  of  notlfy- 
ing  approaching  trains  from  either  way  to  stop 
until  tbe  draw  la  closed.  Gates  y.  Northem  P. 
B.  Co;  64  Wis,  64,  24  N.  W.  404. 

Bridges  set  apou  rivers  wUhoat  authority 
may  be  taken  down  by  tbe  commlsrioners  of 
Callls,   Sewers,  89. 


t  the  n 


r  of  a 


._    .      ,  the   mouth  of  which   Is   ob- 

structed by  a  raft  driven  therein  from  the  river 
by  the  force  of  the  wind.  Is  not  JustlQed  In  cut- 
tbig  loose  tbe  raft  as  an  obstructlou  to  naviga- 
tion, whereby  most  of  the  logs  are  carried  away 
and  lost,  when  tbe  raft  bad  occupied  anch  posi- 
tion but  a  short  time,  and  Its  owner  Is  actively 
endeavoring  to  obtain  tbe  assistance  of  a  boat 
to  uke  It  la  tow.  Lallnnde  v.  The  C-  D.  Jr. 
Newberry  Adm.  501,  Fed.  Cas.  No.  8,000. 

Obstructions  to  navigation  of  a  navigable 
■tream.  erected  withoat  authority  of  law,  are 
nuisances  which  may  be  abated  by  a  private 
person ;  and,  wbere  a  bridge  Is  constructed 
wblch  obstructs  B  navigable  stream,  damages 
cannot  be  recovered  agaiuat  a  person  who  re- 
moved part  of  the  bridge  for  the  purpose  of  al- 
lowing Ilia  boats  to  pass.  Setmin  t.  Wolfe, 
2T  Tei.  68. 

As  a  navigable  river  Is  a  public  highway,  any 
ttersoQ  whose  use  of  the  river  Is  Impaired  by 
an  obstruction  placed  tberela  witbout  lawful 
sottwrlty  may  remove  the  sajne  as  a  public 
nulaance.  Ferguaon  t.  Union  B-  Co.  10  VIcC.  L, 
Sep.  2T». 

la  rase  a  dam  is  so  erected  as  to  Interfere 
with  tbe  right  of  floating  logs  on  s  stream, 
which  Is  given  by  statute,  a  log  owner  may  re- 
move such  portion  of  It  aa  Is  necessary  to  per- 
mit tbe  logs  to  pass,  wllhoul  being  liable  tor 
Ibo  trcspas*.  UtUe  T.  Iu<M^  S  U.  C.  C.  P.  BSS 
SD  L.  K.  A. 


But  tbe  mere  tact  tliat  tbe  statnte  requires 
dams  to  be  constructed  In  sucb  a  way  as  to  per- 
mit tbb  passnga  of  timber  through  them  does 
not  justify  one  who  tears  down  a  dam  to  per- 
mit his  timber  to  psas.  In  case  it  la  not  shown 
that  the  Btream  Is  a  common  public  blghwoy. 
Shlpmim  V.  Clothier,  8  U.  C.  Q.  B.  6B2. 

An  obstruction   due   to  another's  neBllgence, 


whkh  h 


e  of 


high  w,iter,  may  be  removed  by  o 
stream  In  tbe  roost  speedy  manner  required  Dy 
the  cltcumstances,  and  he  Is  only  liable  for 
gross  negligence  or  wilful  destruction.  Beach 
V.  SobolT,  2S  Pa.  IBS,  TO  Am.  Dec.  122. 

Vbere  tbe  court  laying  out  a,  road  locates  It 
acrow  a  onvlgable  river  without  authority,  any- 
nce  havlDK  occasion  to  navigate  the  river  may 
destroy  tlie  bridge  to  facilitate  his  passage,  al. 
(bough  It  has  stood  In  tbe  same  place  for  more 
than  fltty  years.  Arundel  v.  M'Culloch.  10 
Mass.  TO. 

The  owner  of  a  ratt  wblch  has  lodged  In  a 
floatable  atr«BBi  cannot  recover  If.  after  a  rea- 
sonable delay,  another  whose  raft  la  delayed 
atx>ve  cuts  away  so  mucb  of  the  Brat  aa  is  nec- 
essary to  effect  a  passage.  Fhlllber  v.  Uatsoo, 
14  Pa.  306. 

PeraoiiB  descending  a  navigable  creek  In  a 
boat  may  remove  a  common  nuisance  con  dat- 
ing of  a  boat  lying  broadside  Sfrosa  the  stream 
with  bet  ends  firmly  lodged  against  the  oppo- 
sits  banks,  though  the  boat  waa  placed  there 
by  accident,  and  not  by  design.  King  v.  Han- 
dera, 2  Brev.  111. 

One  Interested  In  the  navigation  of  a  river 
csnnoC  destroy  a  dam  placed  across  It  onder 
authority  ol  the  legislature  In  such  a  way  as 
to  Interfere  with  navigation,  where  the  an- 
tborliatlon  of  the  dam  contemi^aled  such  in- 
terference, and  provided  a  full  and  ade<]uate 
remedy  against  this  by  Imposing  upon  tbe  pro- 
prietors B  duty  In  relation  thereto,  and,  In  cass 
of  their  failure,  u]iou  certain  public  authorities. 
Com.  V.  Tolman.  14B  Mass.  220.  6  11  R-  A.  T4T, 
21  N.  E.  3T7. 

A  private  Individual  cannot  abate  a  public 
nulaance  conslatlog  of  a  fence  across  a  naviga- 
ble stream,  unless  be  has  Bome  special  Interest 
In  the  abatement  different  from,  and  greater 
than,  the  lulereBl  of  the  community.  Orlfllth 
V.  Ilolmao.  23  Wash.  34T.  54  U  B.  A.  ITS,  6S 
Pac.  2.19. 

When  a  statute  authorizing  the  construction 
of  a  dam  on  a  navigable  atream  also  provides 
tbe  remedy  to  be  had  when  navigation  Is  Im- 
peded thereby,  tbe  common -law  remedy  of 
abatement  cannnt  be  used.  Splgelmoyer  T. 
Walter,  3  Watts  ft  8.  540. 

Tbe  power  of  a  etnte  court  to  order  the  re- 
moval or  modification  of  a  bridge  od  the  ground 
that  It  Is  a  public  nuisance  Impeding  the  navi- 
gation of  the  river,  which  Is  wholly  within  the 
state.  Is  not  taken  away  by  the  act  of  Congress 
requiring  the  approval  of  the  Secretary  of  War 
as  a  condition  of  the  erection  of  a  bridge  over 
a  navigable  river.  Lake  Shore  Jk  M.  B.  R.  Co. 
V.  Ohiu,  1S5  U.  8.  SOS,  41  L.  ed.  I4T,  IT  Sup. 
Ct.  Hep-  3S7. 

b.  Injunclion. 

Equity  may  lB«ne  an  Injunction  to  restrain  a 
private  nuisance  by  the  narrowing  of  an  an- 
cient water  course,  though  Che  pis  In  tiff  baa 
not  estobllshed  his  title  at  law.  Qnrdner  v. 
Newhurgh,  2  Jobna.  Cb.  162.  T  Am.  Dec.  926. 

A  Federal  court  cannot  restrain  tbe  erection 
of  a  bridge  over  one  of  Its  public  rivers  by  au- 
thority of  a  stste  law  which  does  not  conflict 
with  a  commercial  regulation  of  Congress, 
ISastOD  V.  New  York  *  L.  B.  R.  Co.  B  Pblla.  -470. 

That  a  statute  provide*  a  remedy  to  compel 
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the  remoTol  ot  an  erection  In  ■  tidal  river  will 
not  deprive  the  court  of  auCborttr  to  prohibit 
tbo  erection  of  sucb  oLgtructlon.  Peoiile  T. 
Vanderbllt,  S8  Harb.  2S2. 

The  eastern  chaQDCl  of  the  Mlsalsalppl  rirer 
between  Bloody  island,  oppoalto  St.  Loula  and 
lb*  melnlnnd.  Is  In  fact  and  wllhln  the  meaning 
o(  the  law  navljiable,  and  lla  obstruction  la 
therefore  a  nulaance  which  courta  of  equllj 
win  abate.  People  t.  St  Looia,  10  III.  3E1, 
43  Am.  D*c.  a39. 

A  bridge  company  Diaj  be  enjoined  from 
placing  Its  piers  other  than  at  right  angles  wltb 
the  courae  of  the  river.  II  sucb  plB<;lng  will  be 
of  least  obstruction  to  tbe  DATlgatlon  ot  the 
river.  Tliompaon  V.  PateriOQ  &  H.  H.  B.  Co. 
9  N.  J.  I''.ij.  326. 

An  Injunction  Is  properl;  granted  at  the  salt 
of  bridge  own  era  to  restrain  proceedings  to 
condemn  the  rlgbt  to  use  such  bridge  for  a  tele- 
graph line,  where  the  plaji  for  the  oae  thereof 
outlined  In  (be  petition  la  such  aa  will  obatruct 
navlgHllon  by  Interfering  with  ttte  operation  of 
draws  maintained  in  tbe  bridge  In  pursaance  of 
an  act  of  Congress  authorlilng  Its  constructlOQ 
and  requiring  U  to  be  ballt  with  suitable  draws 
and  Id  such  manner  aa  not  to  unneeeasarlir  In- 
terfere with  navigation.  Padfle  Mut.  Teleg. 
Co.  y.  Chicago  A  A.  Bridge  Co.  86  Kan.  IIS.  12 
Pac.  680. 

A  private  bridge  erected  wlthnnt  authorltj 
over  the  channel  betiveen  Quantuc  baj  and 
East  bay.  forming  part  ot  Great  South  bay, 
and  being  navigable  waters  ot  the  United 
States,  Is  ■  continuing  obalractloQ,  and  pre- 
Kmts  a  proper  case  tor  equitable  relief.  White- 
head V.  JesBUp.  S3  Fed.  TOT. 

l!pon  the  question  ot  restraining  the  erection 
of  a  bridge  over  the  Hndson  river  at  the  suit 
ot  the  master  ot  a  vessel  engaged  In  the  naviga- 
tion ot  the  river,  the  court  was  equally  divided. 
In  Albany  Bridge  Case,  2  Wall.  403.  *ua  iiom. 
Coleman  v.  Badson  River  Bridge  Co.  IT  L.  ed. 
6T6. 

A  railroad  company  will  be  temporarily  en- 
joined ffom  erecting,  ander  state  legislative  an- 
iborlty,  a  bridge  across  tbe  Connecticut  river 
near  Ita  montb,  and  which  It  Is  alleged  will  ob- 
struct the  free  navlgntlon  of  the  river,  where 
[he  injunction  will  not  Interfere  with  the  en- 
joyment by  the  railroad  of  Its  franchise,  and 
since  large  and  hazardous  eipendltores  will  be 
(hereby  prevented.  Baird  v.  Shore  Line  R.  Co. 
a   Blatcht.  276,   Fed.  Caa.  No.   TG8. 

The  erection  of  a  bridge  across  tbe  Waltamet 
river  at  Portland.  Oregon,  will  be  enjoined  at 
tbe  suit  of  a  riparian  owner  Injured  thereby,  as 
an  obstruction  to  nnvlgatlon,  contrary  to  the 
Hct  ot  Congress  (II  Stat,  at  L.  383)  declaring 
tb«  navigable  waters  of  the  state  common  high- 
ways and  forever  free,  where  It  will  obstruct 
(he  navigation  ot  th»  river  eicept  for  the  space 
of  100  feet  on  either  aide  ot  the  pivot  pier, 
wblch  openings  are  too  narrow  to  admit  the 
mfe  and  convenient  passage  ot  sea-going  vea- 
sela  or  the  larger  cIbbb  of  river  boats,  except  In 
favorable  conditions  of  wind  and  weather. 
Hatch  V.  Wallamet  Icon  Bridge  Co.  t  Saw/. 
127,  0  Fed.  780. 

An  Injunction  against  a  railroad  company 
maintaining  a  bridge  over  a  navigable  stream 
from  which,  after  the  Bllng  of  tbe  btlt  to  re- 
strain the  obstruction  ot  the  stream  thereby. 
It  removes  a  beam  wi  as  to  leave  the  stream 
open  to  navigation  to  auch  an  extent  as  to  al- 
low the  free  passage  of  alt  water  craft  running 
thereon,  will  be  granted  testrnlnlng  It  from 
plftdng  or  patting  any  other  obstructions  over 
snch  stream  than  as  they  exist  at  tbe  time  of 
the  granting  tbereot.  Charleston  ft  B.  B.  Co. 
T.  lohnaaD,  TS  Ga.  304. 
S9WB.  A. 


The  United  States  may  <Ataln  an  InJnnctloD 

to  prevent  the  constrnctlon  ot  a  bridge  across 
a  navigable  river  where  special  and  Irreparable 
Injury  will  t>e  Indfcted  upon  its  property  thei«- 
by.  United  Statea  v.  Railroad  Bridge  Co.  8 
McLean.  HIT.  Ked.  Cas.  No.  16,114. 

But  the  construction  ot  a  railroad  bridge 
acroRH  both  chsunels  ot  a  river  so  as  to  ci»i- 
nect  iin  Island  wltb  both  banks  of  the  stream 
will  not  be  enjoined.  In  a  suit  by  the  United 
States,  as  an  irreparable  Injury  to  public  land 
upon  the  island,  where  a  ferry  Is  the  only 
means  of  communlcntlon,  and  the  projioKd  rail- 
way wOQld  Increase  the  vslue  of  the  Island  snd 
Its  products.  United  States  v.  Railroad  Bridge 
Co.  0  McLean,  517.  Fed.  Caa.  No.  16.114. 

So  H  United  SUtes  court  will  restrain,  by  lo- 
Junctlon.  the  erection  of  a  bridge  under  state 
authority  tvhicb  wonld  injure  Interstate  com- 
merce and  tax  tbo  public  by  Increased  trelgbt 
iMcauK  ot  difficulty  In  passing  the  draw,  when 
a  steam  ferry  can  nmply  accommodate  the  traf- 
flc.  Devoe  v.  I'enroK  Kerry  Bridge  Co.  K 
Clark   (Fa.)   313. 

Equity  will  not  enjoin  the  obstruction  of  ttM 
navigation  of  a  stream  unless  tbe  obstruction 
win  nmotint  to  a  public  nuisance.  Gilbert  T. 
Uorrls  Canal  &  Bkg.  Co.  S  X.  J.  Ec).  40S. 

So  where  the  construction  and  mnlntenance 
of  a  dam  across  a  rlrer  and  the  appropriation 
ot  Its  waters  tor  the  purpose  o(  Irrigation  will 
not  substantially  diminish  the  navigable  ca- 
pacity ot  the  stream  within  Its  present  limits 
of  navigability  an  Injatictlon  restraining  such 
acts  wilt  not  be  granted.  United  States  v.  Rio 
Grande  Dam  &  Irrlg.  Co.  (N.  M.)   85  Fac.  276. 

Where  the  IcElslature  has  determined  that  a 
dam  cBn  be  erected  ao  as  at  least  not  materially 
to  obstmct  navigation,  a  writ  of  loJuncUon 
agsliiat  the  erection  of  a  dam  will  not  b« 
granted.  Stnte  v.  Knu  Claire.  40  Wla.  533; 
Atty.  Gen.  v.  Eao  Claire.  87  Wis.  40O. 

An  Injunction  will  not  be  granted  to  restralo 
the  cunstructlon  of  a  bridge  wllbont  a  drsw 
over  a  stream  navigable  only  during  high  wa- 
ter, and  which,  while  at  one  time  recognised  as 
navIgoJjIa  between  certain  points  hf  acts  ot  the 
legislarore.  Is  omitted  entirely  from  later  acta 
and  tbe  political  Code  declaring  certain  rivers 
and  wstei-ways  to  be  navigable,  under  a  atatute 
expressly  prohibiting  the  con  at  ruction  of 
bridges  without  draws  across  navigable  streams 
BO  as  to  obstruct  navlga.tlon.  since  tbe  statnte 
applies  only  to  such  atreama  na  are  generally 
navigable  In  fact,  or  declared  navigable  by  the 
leglslatui'e.  Cardwoll  v.  Sacramento  County, 
TO  Csl.  847,  21  Pac.  T83. 

The  erectlcm  ot  a  bridge  across  the  Hudson 
river  st  Troy  by  a  bridge  company  will  not  be 
enjoined  aa  an  obstruction  to  navigation  at  the 
suit  of  tbe  owner  ot  vessels  enrolled  and  li- 
censed for  the  coasting  trade,  where  the  evi- 
dence shows  that  the  three  piers,  which  ocrapy 
but  42  feet  of  tbe  entire  width  ot  S72  feet,  will 
not  create  shoals  or  bara,  and  that  tbe  bridge 
win  stand  32  feet  above  tide  water,  and  t>e 
equipped  with  two  draws  111  feet  In  width. 
Sllllmuji  V.  Troy  &  W.  T.  Bridge  Co.  11  Blatcht. 
274,  Fed.  Cas.  Ho.  12.853. 

The  erection  of  a  drawbridge,  designed  for 
railroad  tralHc  and  the  convenience  of  the  gen- 
eral public,  across  the  Hndson  river,  by  a  rait 
road  company  acting  under  state  authority, 
will  be  provlalonaily  enjoined  If  there  be  any 
reasonable  ground  tor  believing  that  tbe  bridge 
may  Rnally  be  held  to  be  an  obstruction  to 
navigation,  and  subject  to  abatement  as  sncb. 
Sllllman  v.  Hudson  River  Bridge  Co.  4  Blatcht. 
74,  Fed.  Cas.  No.  12,S51. 

But  tn  Sllllman  *.  Hudson  River  Bridge  Co.  4 
Blatcht.  SOS.   Fed.   Cas.   No.   12,HB2,   Hall,  J., 
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nU  tb«  coutroctloB  b;  m  nlln>&d  eompu!;  of 
t  dmwbridca  acnwi  ■  navlBible  rlrer  shonld 
not  be  enjobicd  u  an  otwlrnctloo  to  amvlga- 
tlOB  nnlns  the  ImpetuUng  Injorj  li  irrepanile 
■sd  tbe  rlgbt  of  tha  elBiDuat  to  relief  [a  free 
trom  Bcrioaa  doubt :  nor  ahould  It  be  reatralned 
onleaB  Uie  acace  aUtote  authorliliiK  it  la  re- 
pacnant  to  tlie  Constitution  or  lsw>  of  the 
Uallcd  Statca,  or  deprive*  the  claimant  ot 
•onw  right  aecared  therebj. 

It  ■  eorporatlun  hna  exceeded  Ita  powera  bj 
the  mslDtananre  of  plera,  dama,  and  booma  and 
tlw  miiatns  of  toga  In  a  luvlcable  tiveF,  a  court 
ot  equity  will  not  decree  lacb  ImproTemeuta  a 
nolHUice  and  compel  tbelr  rtanonl,  m  inter- 
fere by  Injunction  at  tbe  suit  of  *  private  In- 
dlvldnal,  until  his  right  baa  been  eatabllabed 
at  law.  and'lt  appears  that  no  adegiiate  com- 
pcnaatloD  can  be  aSorded  In  dauugea.  Beer- 
man  V.  Beet  Slongb  Mfg.  Boom.  L.  D,  &  Trinsp. 
O).  8  Bin.  834,  1  Fed.  ItD. 

An  bijonclion  will  not  laaoe  to  re«traln  the 
erertkon  ol  a  dam  acroa  a  Soatable  atream 
when  done  according  to  the  anihorliatlon  of  the 
proper  offlctala  without  allegation  of  traod  or 
otber  Illegal  conduct.  McLanghlln  t.  Hope 
Mfg.  Co.  103  N.  C.  100,  8  8.  K.  SOT. 

iDjanctlon  will  not  lie  to  prevwit  conatmc- 
tlon  ot  a  bridge  with  a  draw  inauffldent  In 
■lie  to  aecommodate  ttw  commerce  of  the  rlrer 
after  tbe  bridge  baa  been  completed.  Attir. 
Oen.  T.  New  Jeraey  B.  *  Tranap.  Co.  E  N.  J. 
Eq.  180. 

An  Injunction  will  not  be  granted  agalnat  an 
Interstate  bridge  nrer  narlgoble  water*  when 
there  la  no  purpreiture:  and  tbe  structure, 
whicb  ts  tor  ■  public  purpose  and  tor  tbe  pub- 
Uc  advantage.  Is  completed,  when  no  Impedi- 
ment to  narlgatlon  la  created  tbereb;,  and 
when  It  baa  been  built  bona  Me,  and  there  Is 
cogent  crldenee  of  acquiescence  on  tbe  part  ot 
the  state  in  tbe  conatmctlon  which  tbe  build- 
ers have  put  npon  tbe  law  under  which  thej 
bave  acted.  Alty.  lien,  t.' Delaware  Jc  B.  B. 
Co.  27  N.  J.  Eq.  1. 

Id  I^ntner  v.  Ljnn  Paving  Comrs.  13  Week. 
Bep.  983,  12  L.  T.  N.  8.  SIS,  a  bill  to  reitraln 
tbe   FDmmlsaloners,   nnder  the  town's  Improve- 

gaJiie  fleet,  which  arcblug  had  already  t>een 
done  BO  as  to  obstruct  the  nnvlgatlon,  the  court 
held  that  (he  acts  of  the  dpfendont  were  unau- 
IhorlKd.  but.  Instead  of  ernntlng  s  mandatory 
Injunction,  sabstltated  damagea  a«  a  compen- 
■otlnn  In  Ueu  of  It. 

The  obflrnctlon  to  navigation  caused  by  a 
brldice  acroaa  a  streum  must  be  plainly  a  nnl- 
sauce  -o  warrant  a  court  ot  the  United  States 
In  ordering  Its  removal.  Mlsalsslppl  &  M.  B. 
Co.  T.  Ward.  2  Black,  4S3,  IT  L.  ed.  311. 

Ad  Injunction  will  not  be  granted  restraln- 
InK  the  conatmctlon  of  a  bridge  across  a  navl- 
fmblc  river  where  the  evidence  does  not  elearlf 
■how  that.  If  erected.  It  wonid  be  an  obstruc. 
linn  to  tlie  nnvlgatlon  tbereoC.  Hutchinson  v 
Tbomjiaon,  0  Ohio,  S2. 

^"he  erection  of  a  proposed  drawbridge  will 
not  be  restrained  on  tbe  gmand  that  It  will  ob- 
struct nsvlgatlon,  where  the  testimony  Is  so 
nrarly  balanced  as  not  to  Incline  to  either  side. 
Wiirka  v.  Junction  R.  Co.  B  McLean.  425,  Fed. 
Caa.  No.  18,046. 

A  temporarr  Injunctloa  reitralnlng  the  erec- 
tloo  ot  a  bridge  across  navigable  water  will 
not  be  granted  where  the  alTldsvlts  filed  by  the 
•lefendants  show  thnt  tbe  bridge  will  not  be  an 
ohntmctlon  neccssarllT  amounting  to  a  nol- 
*anr« ;  bnl  Us  ronatrnctlon  will  be  permitted. 
snbject  to  abatement,  If  It  nitlmalely  proves  a 
nnlsance  Injnrtonsly  affecting  tbe  com  pin  In- 
ant'a  piirata  Intorest.  Northern  P.  R.  Co.  v, 
6I>I..K.  A. 


Uamesvllle  ft  U.  H.  Co.  S  MeCrarr,  224,  4  Fad. 

An  Injanctlon  peailmtc  H(a  will  not  b* 
granted  restraining  the  proprletora  ot  a  dla- 
illlery  tram  dlBcbnrglng  refose  maab  through 
tbe  common  sewer  into  tbe  waters  of  a  naviga- 
ble river  to  tlie  detriment  of  navlgatltm  end 
wharf  owners,  where  tbe  elfect  of  the  order 
would  be  to  entirely  stop  tbe  defendant's  basl- 
neas.  nnd  It  la  denied  that  the  mash  from  the 
dlstUlerjr  lessens  the  depth  of  water.  Hnnbai. 
tan  Gasl^bt  Co.  v.  Barker,  T  Bobt.  E23,  30 
How.  Pr.  238. 

A  state  cannot  maintain  a  suit  In  tbe  circuit 
court  of  the  United  States  to  restrain  defendant* 
from  extending  a  dyke  Into  the  waters  ot  d 
navlKable  river  whereb/  It  Is  alleged  the  use 
of  the  river  for  navigation  will  be  seriously  ob- 
structed. Wisconsin  v.  Uuluth.  2  Dill.  406, 
Fed.  Cs*.  No.  1T,»02. 

The  otMitruction  ot  navlgsUe  waters  will  be 
mjolned  at  tbe  salt  ot  tbe  United  Statea,  al- 
though inch  act  Is  alao  made  a  criminal  of* 
fense.  North  Bloomfleld  Gruvel  Uln.  Co.  v. 
United  Btate«,  S2  C.  C.  A.  B4,  GD  D.  8.  App. 
3T7,  88  Fed.  664. 

A  suit  may  be  maintained  by  tbe  United 
States  In  the  Federal  courts  to  restrain  the 
placing  of  obstructiona  In  navlgsble  waters 
within  tbe  district,  and  t«  compel  tbelr  !•■ 
moval.  United  States  t.  Milwaukee  A  8L  P. 
B.  Co.  e  BiSB.  420,  Fed.  Caa.  No.  13,779. 

c.  Othrr  rsmedlct. 

The  power  to  regulate  commerce  la  In  Con- 
grens,  and  It*  leglslellon  must  prescribe  tbe 
remedy  for  un  obetructlon  to  tbe  commerce  of 
a  navlgHble  river.  The  Judicial  power  cannot 
net  antll  Congress  prescribes  the  rule.  United 
State*  T.  Railroad  Bridge  Co.  e  McLean.  HIT, 
Fed.   Csa.  No.    16,114. 

The  power  to  regulate  commerce.  confei*n!d 
on  CongrcnSi  anthorlies  It  to  keep  open  and 
free  nil  navlgnble  ntreams  from  the  ocean  to  the 
highest  ports  of  delivery  or  entry,  If  no  higher, 
nnd  protect  tbe  Intercourae  between  two  or 
more  ststes  on  sll  our  tide  WRtera :  and  It  may 
Impose  pnnlflhmenta  tor  snch  obetrnctlODS  aa 
crimes.  United  Htatc*  v.  New  Bedford  BrldKe^ 
1  V'oodb.  h  U.  401,  4(t3.  Fed.  Cn*.  No.  IR.NOT. 

The  obstruction  of  tbe  waters  of  a  navlgn- 
hie  river  within  the  ebb  and  flow  of  tbe  tide  by 
the  construction  of  a  bridge  1*  not  a  crime 
cognlxable  by  the  Federal  courts  when  It  wo* 
built  uoder  the  authority  of  a  atnte  cnaetmeut, 
where  such  statute  does  rat  conflict  with  tbe 
Federal  Constitution,  a  treaty,  or  an  act  ot 
Congress  declaring  auch  obstruction  a  crime. 
Ibfil. 

For  tbe  obstruction  of  a  navigable  river  with- 
in tbe  ebb  and  flow  of  the  tide  by  tbe  construc- 
tion at  a  bridge  so  that  veaaels  licensed  tor 
the  coasting  trade  cannot  pass  tb rough  the 
draw  or  us  high  up  tbe  harlKir  a*  formerly  be- 
cause of  deposits,  no  proaecntlon  ns  tar  a  crime 
cnn  be  maintained  In  the  absence  of  any  pro. 
vlalon  of  tbe  Federal  Constitution  or  laws  ot 
Congreas  declaring  It  to  be  ao:  but  the  owner* 
of  Bucb  vesae).  when  obstructed  and  delayed  by 
mean*  of  tbe  bridge,  might,  probably,  have  re- 
dress In  damagea,  or  an  Injunction  against  It. 
laid. 

1'he  otwCrnctlon  of  a  navigable  river  within 
tbe  ebb  and  flow  ot  the  tide  and  forming  pnrt 
of  n  port,  by  the  conatitnctlon  of  a  bridge  acroc* 
It,  or  by  throwing  stone  and  gravel  Into  Its 
bed,  la  not  punlHhable  as  ■  crime  because  by 
nets  ot  Congress  the  port  has  been  made  a  port 
ot  entry  and  a  costomhouaa  eatabllabad  tharft 
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In  Tcina,  tt  la  aniawfnl  and  ■  peas]  olTeDSe 
to  obaCracC  tbe  navigation  of  a  stream  b;  tbe 
erectlori  or  the  malntensnce  ot  a  dam  acroH  It- 
Gulf,  C.  i  a.  F.  n.  Co.  V.  Tacqaard,  3  Tei. 
App.  ClT.  Css.  (WIllHon)  f  141,  p.  ITS. 

Ad  acClan  on  tbe  case  Ilea  tor  an  Injury  oc- 
caalonea  by  fhe  obstructing  ot  any  narlKable 
■trcnm   1[   It   Is  a  public  blghway.  allhongh   It 

tbe  term.  MarUu  v.  bllas,  S  Bleckf.  35,  32  Am. 
Dec.  SS. 

Tbe  procefdlnKs  to  abate  a  tall  bridge  built 
under  color  of  nulbotlt;  tram  tbe  atate  permit- 
ting only  vessels  below  a  certain  alie  to  paaa 
throusb  Its  draw,  as  a  public  nuisance,  sbould 
be,  by  WB/  a(  nn  IntormaCIoD  or  some  proceed- 
ings in  tbe  nature  of  a  quo  nananto,  tiled  by 
tbe  atloi'Uey  general,  or  nn  Indktmvat  by  tbe 
grand  Jury,  or,  If  aueb  atate  la  estopped  by  Its 
grant,  by  almllar  proceedlnga  Id  [he  Federal 
courts  Inatltuted  by  [be  aitoroey  general  or  by 
the  dlB[rlct  a[torney,  Dover  t.  Fortamoath 
Bridge,  IT  N.  H.  200. 

A  pnMiecutloo  iiodra  27  Btat.  at  L.  UO,  cbap. 


19B,  I  S,  for  the  obstruction  ot  ■  navigable 
water  of  tbe  UtMIed  States  cannot  be  main- 
tained unleu  sucb  waters  were  snbstantlallir 
useful  for  some  purposo  of  interatate  oom- 
inerce.  Leovy  v.  United  Btatea,  31  C.  C.  A. 
392,  »2  Ved.  3*4. 

Mandamus  Is  a  proper  remedy  to  compel  • 
railroad  couiptiny  In  crossing  a  navigable 
stream  to  construct  Its  road  according  to  the 
method  provided  in  Ita  charter,  and  to  remove 
obstructions  arising  from  an  Improper  eon- 
stmction.  State  ea  rsl.  Blake  t.  Nortbeastera 
R.  Co.  a  Rich.  L.  247,  67  Am.  Dec.  GSl. 

An  action  In  (he  nature  of  ilenuKCiatUm  de 
nouiet  amtre,  cannot  be  maintained  to  secure 
tbe  removal  of  a  wharf  which  has  been  con- 
structed to  tbe  Injury  of  navigation,  aa  such 
an  action  la  to  secure  protection  agalnat  & 
work  coiumeuced  and  still  In  progresa  by  which. 
It  completed.  Injury  will  be  Inflicted.  Brown  v. 
Ougy,  10  Jur.  N,  S.  E29,  2  Moore  P.  C.  C.  N.  8. 
1141,  10  L.  T.  N.  8.  46,  12  Week.  Be(t.  492. 

H.  P.  r. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  THIRD  CIRCUIT. 


Bt  Edwud  D.  PAGE. 

<*6  C.  C.  A,  1«0,  107  Fed.  89.) 

A  ■«■.(  I>  a  atoelc  cxcbniiKC,  (twB«<  by 
omm  who  kas  no  unsettled  eoBlrket* 
irlth,  or  eialma  aKalnat  him  In  favor 
o(i  other  mem  bora,  under  which  eircumstancea 
tbe  nilCB  of  the  exchange  permit  a  sale  of 
the  seat,  la  within  the  provision  of  tbe  bank- 
ruptcy act  that  the  trustee  abnll  be  vested, 
by  operation  ot  law.  with  tbe  bankrupt's  title 
to  ali  property  which,  prior  to  the  flling  of 


(March  22,  1001.) 

PETITION  by  e.  bankrupt  for  review  of 
proceedinga  in  the  Diatrict  Court  of  the 
United  States  for  tbe  Eastern  District  of 
Fennejlvania  approving  an  order  made  b; 
a  referee  direti-ing  the  sale  of  a  seat  in  the 
stock  exchange  as  an  asset  of  the  bankrupt. 
A-ffirmed. 

The  facta  are  stated  in  the  opinion. 

Argued  before  Daliaa  and  Gray,  Circuit 
Judges,  and  Bradford,  District  Judge. 

Mr.   OeoTce  ^ff,  J&oobs,  Jr.,  for  peti- 

ilT.  Henry  B.  Edntnads,    for    respon- 

A  neat  in  a  stock  eichange  in  proper^. 

Hvde  V.  Woodt,  04  U.  S.  623,  24  L.  ed. 
204;  Re  Werder,  15  Fed.  786,  Bparha\ck  v. 
Yerlcea,  142  U.  S.  12,  35  L.  ed.  917,  12  Sup. 
Ct.  Rep.  104;  Agrr  v.  Murray,  105  U.  S. 
126,  en  T..  Gd.  942;  Stephens  v.  Cady,  14 
How.  528,  14  L.  ed.  528 ;  Poicelt  v.  Waldron, 
8(1  N.  Y.  328,  42  Am.  Rep.  301;  Belton  v. 
HdIcA,  108  N.  Y.  593,  17  N.  E.  225 1  Babe- 

Nont — Ai  to  nature  o(  property  lutereat  In 
seat  In  stock  eicbonge,  see  also.  Id  this  series. 
Lowenijerg  v.  Clreenebanm   (Cal.)   21  Ii.  B.  A, 
899,  and  caaea  In  note  thtti«to. 
00  L.  R.  A. 


niche  V.  Liasak,  78  CaL  3S1,  5  L.  R.  A.  TIS, 
20  Pao.  874;  Weaver  v.  Fiaher,  110  III.  14j|. 


lie  Kelehum,  1  Fed.  840;  Orooert'  Bank 
V.  Murphy,  11  N.  Y.  Week.  Dig.  638;  Soott 
T.  Ivea,  N.  Y.  Daily  Keg.  (187B)  ;  Re  Ward- 
er,  10  Fed.  275;  Allan  v.  Neto  York  Cottoa 
Exchange,   N.   Y.   Daily   Reg.    (1880);   Doa 


Passos,  Stock  Brokers,  p.  91. 

Bndford,  District  Judge,  delivered  the 

opinion  of  the  court: 

The  question  before  ua  for  decision  arises 
on  a  petition  for  a  review  of  certain  pro- 
ceedings in  bankruptcy  in  the  district  court 
for  tlie  eastern  diatrict  of  Pennsylvania. 
Edward  D.  Pa^  waa  adjudicai^d  by  that 
court  a  voluntary  bankrupt  November  IG, 
ISBO,  beins  at  the  time  a  member  of  tbe 
Philadelphia  Stock  Exchange,  an  unincor- 
porated society.  He  became  narii  member 
in  1880,  paying  for  hia  seat  or  membership 
about  85.500.  It  is  now  vaJued  at  98,000. 
His  membership  or  seat  was  not  included 
as  an  asset  in  the  schedules  attached  to  his 
petition  in  bankruptcy.  The  trustee  in 
bankruptcy,  however,  caused  the  sent  to  be 
appraised  and  on  hia  petition  the  referee  or- 
dered that  the  same  be  sold  at  public  auc- 
tion, subject  to  the  constitution  and  by-laws 
of  the  exchange  regulating  membership 
thei"cin.  The  diatrict  court  upon  review  ap- 
proved the  order  made  by  the  referee  and 
directed  the  trustee  to  proceed  with  the  sale. 
The  case  is  now  before  us  on  the  petition 
of  the  bankrupt,  and  the  precise  point  for 
determination  is  whether  or  not  title  to  the 
membership  or  seat  vested  in  the  trustee. 
Section  70  of  the  bankruptcy  act  of  18US 
provides,  among  other  things,  that,  subject 
to  a  certain  proviso  and  exceptions  not 
material  to  the  present  Inquiry,  the  trustee 
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ot  Uk  estate  of  %  bankrupt  shall,  upon  his 
appointment  and  quftliBeatioD,  be  vested  bj 
operation  of  law  with  the  title  of  the  bank- 
rupt, aa  of  the  date  of  the  adjudication,  to 
all  "property  which,  prior  to  the  filing  of 
the  petition,  he  could  bj  any  meaua  have 
transferred."  The  provisions  of  the  consti- 
tution oF  the  exchange  relating  to  member- 
ship and  its  tranafer  are  as  followa: 

Article  6. 
See.  4.  A  committee  on  admissions,  con- 
sisting of  five  ntembera,  to  which  all  sppti- 
cation*  for  membership,  transfer  of  member- 
thip,  and  readraissions  of  suspended  mem- 
bers shall  be  referred.  It  shall  be  its  duty 
to  in<]uire  into  the  general  standing  of  the 
applicant,  and  make  a  report  thereon  to  the 
governing  committeo  within  one  month  of 
the  presentation  of  the  application.  Until 
the  committee  makes  a  report  favorable  to 
the  admission  of  the  applicant,  he  shall  not 
be  voted  for  as  a  member,  unless  upon  the 
written  application  of  seven  (T)  members 
of  the  governing  committee  to  the  president, 
mide  within  live  (5)  days  after  the  com- 
mittee's report  has  been  presented;  in  which 
ease  the  governing  committee  may,  by  a 
two-thirds  vote,  reverse  the  report  of  the 
committee,  and  such  reversal  shall  have  the 
same  efrect  as  if  the  committee's  report  had 
originally  been  favorable.  If  a  report  be 
favorable,  the  name  of  the  candidate  shall 
be  posted  in  the  stock  exchange,  and  notice 
given  that  a  ballot  will  be  taken  at  the  next 


may  have  an  opportunity  of  objecting  to  the 
candidate's  election;  auch  objection  shall  be 
in  writing  to  the  president  of  the  governing 
committee.  The  election  of  candidates  for 
membership  shall  be  held  by  the  governing 
committee,  but  BO  election  shall  be  valid  un- 
less at  Icaat  eighteen  (18)  ballots  be  cast; 
and  if  five  (6)  ballots  be  cast  against  a  can- 
didate be  ahail  be  declared  not  elected. 

Article  11. 

Sec    1.  The  number  of  membera  shall  be 
limited  to  two  hundred  and  thirty  (230). 

Sec.  4.  Any  member  wishing  to  sell  bis 
menibersbip  shall  have  the  right  to 
provided  he  baa  no  unsettled  contracts  witli 
or  claim  against  him  by  any  member  of  the 
stock  exchange,  for  transjctiona  arising  '~ 
or  relnting  to  the  business  of  banker  oi 
stock  or  exchange  I^'oker;  but,  where  the 
arbitration  committee  shall  determine  that 
any  claims  or  contracts  exist,  the  governing 
committee  may,  except  in  cases  of  insolven- 
cy, refuse  to  permit  the  membership  to  be 
sold,  until  such  claims  or  contracts  are,  in 
its  opinion,  satisfactorily  settled.  The  pro- 
ceeds of  the  inemberahip,  if  sold,  shall,  after 
deducting  all  charges  due  to  the  exchi  , 
to  be  determined,  in  cases  of  controversy,  by 
the  arbitration  committee,  belong  to  its 
owner's  creditors  in  the  exchange,  in  p:" 
portion  to  the  amount  of  their  respecti 
dainu,  determined  by  the  arbitration  co 
mittee.  as  hereinbefore  provided  in  E  5,  a 


Sec.  S.  When  a  member  dies,  hia  member- 


debted  to  any  member  of  the  stock  exchange, 
then,  on  the  written  request  of  two  thirds 
of  the  creditors  in  interest,  said  member- 
ship shall  t>e  sold,  at  the  discretion  of  the 
committee  on  admissions,  and  the  proceeds 
thereof,  after  deducting  all  char^  due  to 
the  exchange,  to  be  determined  in  case  of 
controversy  by  the  arbitration  committee, 
shall  be  paid  to  its  owner's  creditors  who 
are  members  of  the  exchange,  in  proportion 
to  the  amount  of  their  respective  claims, 
determined  as  hereinbefore  provided  in  I  6, 
art.  S,  as  to  disputes  between  living  mem- 
bers; and  the  remainder,  if  any,  snail  he 
paid  to  the  legal  representatives  of  the  de- 
ceased. The  membership  of  a  deceased 
member  shall  be  liable  for  all  dues  and  a*- 
sesame  nts  which  may  be  nuide  by  the  ex- 
change from  the  day  of  hia  death  until  andt 
time  as  hia  membership  ia  transferred. 

Sec.  8.  Membership  in  the  exchsnge  ahaJl, 
ipso  facto,  terminate  in  either  of  the  follow* 
ing  cases: 

1.  Fraud  in  any  transaction  arising  out 
of   the   member's  business  as  a   banker   or 

2.  Conviction,  by  a  jury,  of  any  infauioua 
offense  or  felony.  And  the  comiQlsaion  of 
the  offense  shall  be  ascertained  in  each  case, 
after  notice  and  opportunity  for  hearing,  by 
a  vote  of  two  thirds  present  (being  a  ma- 
jority of  the  whole  number)  of  the  govern- 
ing committee. 

3.  Suspension  from  the  stock  excbange 
for  any  cause,  and  inability  for  one  J^r 
thereafter  to  comply  with  the  constitution, 
by-IawB,  and  rules  as  to  eligibility  for  rein- 
statement. 

Sec.  D.  UpoD  such  termination  of  mem- 
be  rsiiip,  the  said  membership  shall  bs  sold, 
at  the  dlBcretion  of  the  governing  commit- 
tee, and  the  proceeds,  alter  deducting  all 
cnargea  due  the  exchange  and  all  debts  due 
to  creditors  in  the  exchange, — which 
amounts  shall  be  determined  by  the  arbitra- 
tion committee, — shall  be  paid  to  the  ex- 
pelled member,  hia  heirs  or  assigns. 

Article  12. 

Sec.  6.  Any  member  who  shall  be  declared 
a  bankrupt  shall,  ipgo  facto,  be  suspended 
from  the  stock  exchange:  but  a  suspended 
roeniher,  presenting  a  certificate  of  discharge 
under  the  United  States  bankrupt  law,  be- 
comes eligible  under  the  rules  for  re-instat- 
ing suspended  membera. 

Sec.  7.  If  any  suspended  member  fails  to 
settle  ivith  all  his  creditors  within  six 
months  from  the  time  of  his  suspension,  his 
memberaliip  mny  be  disposed  of  by  the  com- 
mittee on  admissions,  and  must  be  sold  at 
the  end  of  twelve  months;  and  the  proceeds, 
after  deducting  all  charges  due  to  the  ex- 
chanf^e,  to  be  determined,  in  cases  of  contro- 
versy, by  the  arbitration  committee,  shall 
belong  and  be  paid  to  his  creditors  in  the  ex- 
change in  accordance  with  g  3. 

Sec.  11.  The  proceeds  arising  from  the 
sale  of  the  membcrahip  of  an  insolvent  shall 
be  divided  pro  rata  by  the  arbitration  eom- 
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mittea  among  the  creditors  recorded,  as  in 
I  3,  and  if  any  balance  remain  it  ahall  be 
paid  over  to  the  inaolveut. 

The  by-lawa  do  not  contain  any  provision 
relating  to  membership  or  its  transfer.  The 
casea  principally  relied  on  by  the  bankrupt, 
In  support  of  his  contention  that  title  to  the 
seat  or  memberBhip  did  not  pass  to  the  trus- 
tee, relate  t«  the  Philadelphia  Stock  Ex- 
change, and  are  Thompion  v.  Adams,  93  Fa. 
SS,  and  Pancoast  v.  Oovxn,  03  Pa.  66.  The 
court,  in  the  former  case,  said  that  "the  seat 
is  not  property  in  the  eye  of  the  law,  it 
could  not  be  seized  in  execution  for  the 
debts  of  the  members,"  and,  in  the  latter, 
that  "a  seat  in  the  board  of  iM'okers  is  not 
property  subject  to  execution  in  any  form." 
In  Thompson  v.  Adams  it  appears  that 
Richards  took  the  legal  title  to  a  seat  or 
membership  in  the  exchange,  Thompson  fur- 
nixing  to  him  the  purchase  money.  Rich- 
ards died  indebted  to  sundry  members  of 
the  exchange  in  amounts  exceeding  in  the 
a^^gregate  such  purchase  money,  and  was  at 
the  time  of  his  death  the  only  known  own- 
er, legal  or  equitable,  of  the  seat.  Nor  had 
hts  creditors  in  the  exchange  any  knowledge 
or  notice  that  hia  seat  had  been  paid  for 
with  the  money  of  another.  Pursuant  to 
the  provisions  of  the  constitution  the  seat 
\tVB  sold  by  the  secretary  for  a  sum  leas 
than  Richards'  indebtedness  to  the  members 
of  the  exchange,  and  the  point  to  be  deter- 
mined was  whether  Thompson  weui  entitled, 
as  against  such  creditors,  to  the  whole  or 
any  portion  of  the  proceeds  of  sale.  It  was 
held  that  he  was  not;  the  constitution  pro- 
viding that  when  a  member  died  his  seat 
might  be  sold  by  the  secretary,  and  that  the 
balance  of  the  proceeds  after  satisfying  the 
claims  of  the  members  of  the  board  should 
be  paid  to  his  legal  representatives.  In 
Pancoaxt  v.  Ooven  an  attachment  execution 
was  issued  on  a  judgment  obtained  by  Paji- 
coast  against  Houston  and  was  served  upon 
the  members  of  the  Philadelphia  Stock  Ex- 
change as  garnishees,  who  admitted  that  the 
defendant  owned  a  seat  in  the  exchange  but 
averred  that  "at  the  service  of  this  writ 
they  held  no  property  of  any  kind,  attach- 
able at  the  suit  of  the  plaintifT,  t>elonging 
to  Joseph  L.  Houston,  the  seat  belonging  to 
him  not  being  property,  except  between 
members  of  the  Philadelphia  Stock  Ex- 
change." It  was  held  that  the  seat  was  not 
subject  to  the  attachment  execution.  Tlie 
points  actually  determined  in  these  two 
cases  do  not  support  the  unqualified  dictum 
contained  in  one  of  them  that  "the  seat  is 
not  property  in  the  eye  of  the  law."  In 
Barciug  v.  Bmith,  107  111.  340,  47  Am.  Rep. 
437,  it  was  held  that  a  certiticate  of  mem- 
bership in  the  board  of  trade  of  the  city  of 
Chicago  was  not  property  liable  to  be  sub- 

f'ected  by  a  creditor's  bill  to  the  payment  of 
he  debts  of  the  holder.  The  language  of 
the  court  certainly  went  very  far.  Al- 
though the  certificate  of  membership  was 
"regarded  in  the  market  as  worth  «4,000," 
it  was  said  that  it  did  not  come  within  any 
definition  of  property,  and  was  not  property 
at  alt,  but  a  "mere  privilege  conferred  upon ' 
69  L.  R.  A. 


the  member."  In  Weaver  r,  Fiiher,  110 
111.  146,  it  was  held,  however,  that  a  bill 
in  chancery  would  lie  to  compel  the  surren-  ' 
dcr  of  a  certiBcate  of  membersbip  in  the 
Chicago  board  of  trade  which  had  been  pro- 
cured with  the  complainant's  moDey,  (rut 
taken  in  the  name  of  the  defendant,  who 
was  her  agent.  The  court,  among  othnr 
things,  said:  "It  is  miaapprehension  to 
suppose,  as  counsel  for  plaintiff  in  error 
seem  to,  that  we  lield  in  Barclat/  v.  Smith, 
107  111.  349,  47  Am.  Rep.  437,  that  there  are 


that  such  a  certificate  is  not  property  whicli 
is  liable  to  be  subjected  to  the  payment  of 
the  debts  of  the  holder  by  legal  proceedings. 


here,  that  \ 
must,  from  the  nature  of  this  corporation, 
hold  there  can  be  no  pecuniary  value  in  a 
certificate  of  membership,  because  the  proof 
shows  the  contrary  with  absolute  certainty. 
It  has  a  regular  pecuniary  mark.ct  value, 
notwithstanding  the  conditions  to  which  the 
transfer  of  its  title  is  subject." 

The  material  inquiry  before  us  is,  not 
whether  tbe  seat  could  have  been  attached 
or  taken  in  execution,  but  whether  it  was  not 
property  wbich  Page  prior  to  his  bankrupt- 
cy could  have  transferred.  The  bankrupt 
act  vests  in  the  trustee  the  title,  not  only  to 
tJie  property  of  the  bankrupt  which  prior  to 
the  filing  of  the  petition  might  have  been 
levied  upon  and  sold  under  judicial  process 
against  him,"  but,  as  has  been  stated,  to 
property  which  prior  to  that  time  "he  could 
by  any  means  have  transferred."  The 
membership  or  seat  of  the  bankrupt  in  the 
Bxchnnge  certainly  was  of  pecuniary  value 
to  him,  and,  subject  to  the  restrictions  and 
limitations  of  the  constitution,  could  have 
lieen  transferred  by  bim  to  another.  Sec- 
tion 4  of  article  II  provides  that  "any  mem- 
ber wishing  to  sell  his  membership  shall 
have  the  right  to  do  so,  provided  he  has  no 
unsettled  contracts  with  or  claim  against 
him  by  any  member  of  the  Stock  Exchange, 
for  transactions  arising  in  or  relating  to  the 
business  of  banker  or  a  stock  or  exchange 
broker."  It  appears  that  tbe  bankrupt  had, 
at  the  time  of  the  adjudication,  no  such  un- 
settled contracts  or  claims  against  him,  and 
that  the  value  of  his  seat  or  membership 
amounted  to  a  substantial  sum  of  money. 
It  is  true  that  the  approval  of  the  proper 
authorities  in  the  exchange  was  necessary 
to  a  valid  transfei  of  the  membership,  and 
that,  as  «uch  approval  might  or  might  not 
be  withheld,  tuis  requirement  might  pre- 
vent a  transfer  to  a  given  person.  This 
contingency  possibly  affected  the  value  of 
the  seat  for  tne  purposes  of  sale,  but.  while 
restricting,  did  not  destroy,  its  transferabil- 
ity. The  membership  was  more  than  a 
mere  privilege.  It  was  property  vested  in 
Page  and  transferable  to  any  person  meet- 
ing the  approval  of  the  exchange.  On  prin- 
ciple we  perceive  no  reason  why  the  seat  of 
the  bankrupt  was  not  embraced   in  "prop- 


rty  which  prior  to  the  filing  of  the  petition 
ne  could  by  any  means  have  transferred." 
We  are  aware  that  in  the  case  of  Be  Suth- 
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eriond,  6  Biea.  526,  Fed.  Cas.  No.  13,637, 
Judge  Blodgett  held  that  under  the  bank- 
rupts act  of  IS67  memberahip  in  the  Chi- 
cigo  board  of  trade  was  not  an  asset  which 
passed  to  an  assignee  in  bankruptcy.  The 
authorities  to  the  contrair,  however,  are 
quite  conelosive.  Hjfdt!  v.  Woodt,  94  U.  S. 
fi23,S4L.«d.2e4;  Be  Ketchum,  1  Fed.  840; 
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Be  Warder,  10  Fed.  876;  Re  Werder,  16 
Fed.  780;  Sparhatok  t.  Terkes.  142  U.  8.  1, 
35  L.  ed.  ei6,  12  Sup.  Ct.  Rep.  104. 

The  order  of  tft«  court  below  under  review 
is  affirmed. 


Sup 
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A    Btittitte    forblddlDBT    the    pi^atlkifl;    of 
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more  than  one  column,  and.  In  case  of  nom. 
Inatlon  of  the  mne  person  bj  more  than  ona 
part;,  furelug  blm  to  choose  on  which  ticket 
bis  came  stiall  be  printed,  and  directing  that, 
an  rnllure  to  make  such  choice.  It  shall  be 
printed  on  the  ticket  first  Oled.  wit 
words  "So  nomination"  on  the  others, 
uucoDBtltutlonai  Interference  with  the  rights 
ot  political  partk~  "~  '  — -..-■-.-- 


1  and  candidates. 


(October  14,  1B02.) 

APPLICATION  for  a.  writ  of  mandamus 
to  compel  respondent  to  certify  a  nomi- 
nation for  member  of  Congress.     Granted. 

The  facts  are  stated  in  the  opinion, 

iltssre.  William  B.  Bosle^  and  John 
J.  Barrntti  for  petitioners: 

Politiral  parties  have  the  right  freely  to 
nominate  candidates  of  their  own  choosing. 

Britttm  V,  Stfa  Franeiaoo  City  ds  Covnty 
Flection  Comm.  120  Cal.  337,  51  L.  R.  A. 
115,  61  P>K.  1115. 

Under  our  Constitution  every  political 
partv,  being  a  voluutary  association  of  elect- 
ors, has  the  right  to  nominate  whomsoever 
it  may  please,  and  to  have  its  nomination 
made  equally  as  effective  legally  as  the 
bomination  of  any  other  partf. 

Ealojt  V.  Broitn,  08  Cal.  371,  17  L.  R.  A. 
finr,  31  Pae.  250. 

If  at  any  time  persons  who  are  not  mem- 
iiers  of  any  Riven  political  party  attempt  to 
inlvrfere  with  its  organization,  or  attempt 
to  appropriate  its.  name,  or  to  hold  a  conven- 
tion and  nominate  candht.ites  in  its  name, 
jn  action  lies,  at  the  instance  of  the  proper 
iBicers  of  tbe  party,  to  restrain  the  usurpa- 

Crain  v.  Broicn,  J 14  Cal.  430,  46  Pae.  870. 
1/r.  TJ.  S.  Webb,  Attorney  General,  tor 

ri-^pondent. 

Note. — As  to  constitutionality  of"  aiattite 
permitting  candidate  to  hnve  his  na: 
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aallot.   see   also.   1 


this 


1<: lection  Comrs. 
Wlch.l  28  L..  II.  A.  330:  Stale  e*  ret  Bale, 
lan  T.  Bode  (Ohio)  B4  L.  R.  A.  4BS:  and  State 
z  ret.  Uuage  T.  AndersoD  (Wis.)   42  L.  B.  A. 


HeaaluLW,  J.,  delivered    the    opinion    of 
tlle  court: 

Plaintiffs  pray  for  a  writ  of  mandate  di- 
recting the  secretary  of  stale  to  certify  U) 
the  re^strar  of  voters  of  the  city  and  coun- 
ty of  San  Francisco  tlie  nomination  of  Ed- 
ward J.  Uvemash  as  the  candidate  of  the 
Democratic  party  for  member  of  the  house 
of  representatives  from  the  fourth  con^res- 
^onal  district.  Mr.  Livernash  had  received 
the  Doinina.tion  from  the  Union  Labor  party, 
and  also  from  the  Democratic  party.  Each 
of  the  parties  filed  with  the  secretary  of 
state,  as  required  by  law,  a  certificate,  in 
due  form,  of  the  nomination  of  Mr,  Liver-  . 
naah.  The  Union  Labor  party's  certificate 
n-as  the  Qrst  filed.  The  certificates  were  in 
accord  and  complied  with  the  provisions  of 
3S  IISO  and  1102  of  the  Political  Code. 
Section  1107  of  the  same  Code  contains  the 
following  provisions:  "Where  x  nominee 
has  been  assigned  to,  or  has  chosen,  another 
column,  pursuant  to  the  provisions  of  this 
act,  the  title  of  such  office  shall  be  printed 
in  such  party  column,  and  underneath  such 
title  shall  be  printed  in  brevier  capita!  type 
words  'No  nominhtion.'  .  .  .  The 
!  of  a  candidate  shall  be  printed  only 
upon  the  ballot,  and  if  any  candidate  is 
nafed  by  more  than  one  certificate  of 
nation,  he  must  by  a.  writing,  signed 
and  veriHed  by  him  and  filed  with  the  ofH- 
eer  where  the  certificate  of  nomination  is 
filed,  choD»e  which  of  such  party  designu- 
tions  he  desires  to  have  his  name  printed 
under.  Such  writing,  if  filed  with  ttie  sec- 
retary of  state,  must  be  filed  at  least  twen- 
ty-seven days  before  the  day  of  election. 
.  und  if  ajiy  such  candidates  shall 
have  so  chosen,  his  name  shall  be  placed 
upon  the  ballot  under  the  designation  of  the 
party  named  in  the  certificate  of  his  nomi- 
nation which  was  first  filed."  Mr.  liver- 
nash  declined  to  make  the  election  contem- 
plated by  the  law,  and  the  secretary  of 
state,  relying  upon  the  plain  language  of 
the  statute,  tias  refUEipii  to  certify  to  the 
registrar  of  voters  that  Mr.  Li\-ernash  has 
been  nominated  by  the  Democratic  party. 
If  the  provisions  of  the  law  above  quoted 
are  valid,  Mr.  Livernash's  na-me  will  appear 
upon  the  ballot  but  once,  and  that  under  the 
party  designation  of  the  "Union  Labor  Par- 
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uomioee  for  the  house  of  representatives, 
trill  be  printed  "No  nomination."  It  is  in- 
sisted by  petitionerthattheprovisiond  of  the 
law  which  work  this  result  ere  illegally  dia- 
cnminating,  and  violative  of  Si  11  and  21 
of  article  1  of  the  ConBtitution  of  this  state. 
The  course  of  the  secretary  of  state,  re- 
spondent herein,  is  justified,  not  only  by  the 
letter  of  the  law,  but  In'  the  decisions  of  the 
courts  of  last  resort  of  at  least  three  states 
which  have  had  the  same  questjon  under 
consideration.  The  Michigan  supreme  court, 
in  Todd  v.  Ealamasoo  Klection  ComTS.  104 
Mich.  474,  29  L.  R.  A,  330,  62  N,  W.  564, 
64  N.  W.  4»0,  the  Ohio  supreme  court,  in 
Slate  ea  ret.  Bateman  v.  Bode,  55  Ohio  St. 
224,  34  L.  R.  A.  498,  45  N.  E.  105,  and  the 
supreme  court  of  Wieconsin,  in  Slate  ex  ret. 
Kunge  v.  Anderson,  100  Wis.  523,  42  L.  R, 
A.  23«,  70  N.  W.  482,  have  one  ajid  all  de- 
cided that  statutes  eBsentiaJljr  similar  to 
ours  were  not  unconstitutional,  unreason- 
able, or  discriminating.  The  only  differ- 
ence of  consequence  between  our  law  and 
that  which  those  courts  had  under  review  is 
that  ours  requires  the  printing  in  tlie  blank 

roe  reserved  for  the  name  of  the  candi- 
e  the  words  "No  nomination,"  while  by 
the  other  statutes  the  space  is  left  blank. 
In  the  one  case,  therefore,  the  law  puts  be- 
fore the  voter  the  positively  misl ending, 
and,  indeed,  untruthful,  statement  that  the 
parly  has  made  no  nomination,  while  in  the 
other,  by  a  vacancy,  it  merely  ignores  the 
fact  of  such  nomination.  This,  however,  is 
a.  minor  consideration,  and  the  legal  princi- 
ples which  should  govern  are  as  applicable 
to  the  one  statute  as  to  the  other.  Not- 
withstanding the  great  respect  justly  owing 
to  the  decisions  m  the  courts  to  which  we 
have  referred, — a  respect  which  is  here  fully 
accorded, — we  cannot  yield  assent  to  the  rea- 
soning upon  which  their  conclusions  are 
baaed.  It  is  said  that  the  law  is  uniform  in 
its  operation,  because  it  applies  equally  to 
each  and  every  candidate ;  that  as  no  candi- 
date can  have  bis  name  placed  upon  the  bal- 
lot but  <i<tte,  and  as  no  candidate  can  come 
before  the  people  as  having  received  the 
nomination  of  morn  than  one  political  par- 
ty, therefore  the  viiiifonnity  required  by  law 
is  observed  and  preserved.  Such  discrimi- 
nation as  may  be  shown  to  exist  is  said  to 
evitable  and  not  necessarily  objecti 


the  quali  lication  whicj 

to  elect  the  party  under  nliose  designation 

his  name  shall  be  placed, — it  ia  said  tlukt 


fered  with.  The  conception  of  the  court  in 
reaching  these  conclusions  is  best  expressed 
by  the  following  quotation  from  the  careful- 
ly considered  case  of  State  ex  tel.  Kunge  v, 
Anderson,  100  Wis.  523,  42  L.  R.  A.  239,  76 
N.  W.  482.  There  it  is  said:  "Mere  party 
fealty  and  party  sentiment,  which  influences 
men  to  desire  to  be  known  as  members  of 
a  particular  organization,  are  not  the  sub- 
ject<>  of  constitutional  care.  It  deals  with 
the  individual  right  of  the  citizen  to  vote 
for  the  candidates  of  his  choice,  and  if  that 
be  not  impaired,  and  reasonable  opportunity 
fift  L.  R.  A. 


be  furnished  for  equal  representation  on  the 
ofllrial  ballot  under  a  par^  designation,  no 
unjust  discrinii nation  can  Hiiccessfully  be 
claimed.     .Men    are   supposed    to    stand   for 

{irinciples  when  placed  in  nomination  by  po- 
itieal  parties,  and,  when  the  i-iindidatea  of 
one  party  are  identical  with  those  of  an- 
other, it  is  supposed,  and  not  unreuaonably, 
that  for  the  time  being,  at  least,  though 
there  be  two  organ izaiions,  there  is  but  one 
platform  of  principles,  and  that  one  party 
designation  an  the  official  bnllot  will  satisfy 
nil  legitimate  requirementn  of  both.  ThV 
confusion  and  uncertninty  that  would  arise 
in  such  a  case  from  the  double  printing  of 
names  furnishes  a  strong  reason  for  prMiib- 
iting  it,  and  that,  with  the  other  reasons 
mentioned,  strongly  supports  the  wisdom  of 
the  prohibition  as  a  proper  legislative  regu- 
lation." 

Thruugliout  thi>  opinions  in  all  these  cases 
it  would  seen)  that  attention  has  been  paid 
to  the  right  of  the  individual  voter,  which, 
after  all,  is  only  incidentally  here  involved, 
to  the  exclusion  of  the  rights  of  poliUcal 
pai-ties  and  of  the  rights  of  the  nominees 
whom  they  have  selected.  If  it  be  conceded 
that   there   is   no   vital   impairment  of   the 


n  cajididato  of  n 


B  of  the  po- 


such  parties,  witli  the  f 
which  the  legislature  has  seen  flt  to  inter- 
fere. It  may  be  that  in  the  ideal  democ- 
racy, where  intelligence  is  universal  and 
knowledge  widespread,  the  state,  if  it  adopt- 
ed the  secret  ballot,  wvjuld  do  no  more  than 
print  the  designation  of  the  offices  to  be 
filled,  leaving  blank  spaces  for  the  voters, 
within  which  they  could  indicate  the  man  or 
men  of  their  choice.  But  under  our  ^ateni 
the  state  has  gone  much  farther  than  this. 
It  has  recogniwd  the  existence  of  different 
political  parties;  has  prescribed  the  ma- 
chinery by  which,  and  by  which  alone,  th^ 
can  hold  conventions  and  select  their  nomi- 
nees; has  prescrilii'd  rules  and  regiilatlonn 
touching  the  form  and  matter  of  the  official 
ballot,  and  upon  that  official  ballot  has  ar- 
ranged that  political  parties  and  their  nom- 
iiiei's  shall  have  their  appropriate  places, 
and  that  there  shall  be  conveyed  to  all  the 
voters  the  information  as  to  each  nominee 
that  he  is  the  chosen  candidato  of  at  least 
one  political  party.  But  having  gone  so 
far,  and  having  made  of  itself  an  informn- 
tion  bureau,  it  becomes  the  duty  of  the  state 
to  convey  information  that  is  exact,— that 
ia  fair  to  all  political  parties,  and  fair  to  thr' 
nominees  of  all  political  parties,  as  well  a» 
fair  to  the  voter  at  the  polls.  Therefore,  to 
ihe  enactment  of  a  valid  law  upon  such  mat- 
ters, by  uniformity  of  operation,  justice 
must  Iw  done  to  all  political  parties  and  to 
all  their  nominees:  and  this,  we  think,  the 
law  under  consideration  fails  to  do,  for  the 
following  reasons; 

It  certainly  must  be  true  that  a  political 
party  in  convention   assembled   may   nonri- 
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primded  that  peiBoa  have  tbe  proper  legal 
qilaUficatioiui.  It  is  a,  drastic  interference 
with  the  rights  of  such  politicsJ  parties  to 
refuse  ajij  recognition  to  any  of  ita  nomi- 
aeen  because,  and  only  because,  some  other 
political  party  has  likewise  seen  fit  to  nomi- 
nate  him.  Nor  do  we  find  anj  answer  to 
this  in  the  language  aborc  quoted  from  tbe 
Wisconein  supreme  court,  to  the  effect  that 
"ni?n  are  supposed  to  stand  for  principle 
when  placed  in  nomination  bj  political  pai 
tiea,  and,  when  the  candidates  of  one  party 
are  identical  with  those  of  another,  it  is 
supposed,  and  not  unreasonably,  that  for  the 
time  being,  at  lenst,  though  there  be 
two  organizations,  there  is  but  one  platform 
of  principles,  and  that  one  party  designa- 
tion on  the  official  ballot  will  satisfy  all  le- 
gitimate requirement  of  both."  Such  a 
HUppoaition,  even  if  it  have  any  foundation 
in  tact,  is  not  a  legal  presumption;  nor  '~ 
it  s  supposition  which  should  be  allowed 
any  way  to  control  the  rights  of  political 
parties  in  their  councils  and  determinations. 
There  is  nothing  in  the  law  to  prevent  the 
Repuiillcan  and  the  Democratic  parties,  or 
any  other  two  or  more  political  parties,  from 
selecting  tbe  same  man  as  their  candidate 
for  any  political  office  known  to  the  Consti- 
tntion  of  the  United  States  or  state;  and,  if 
any  confusion  of  political  principles  should 
thereby  result,  thjt  is  a  matter  wholly  for 
the  political  parties  themselves,  and  not  at 
•II  for  either  the  legislature  or  the  courts. 
There  can  be  no  solid  foundation  in  reason, 
therefore,  for  depriving  one  political  party 
of  the  right  to  nave  placed  upon  its  ballot 
the  names  of  it«  nominees,  solely  because 
some  other  political  party  has  Si«n  &t  to  se- 
lect the  same  men.  From  the  moment  that 
the  l^slature,  under  the  Australian  ballot 
law,  saw  fit  to  recognise  political  parties 
entities,  and  to  ciraumacribe  their  sphei 
of  action,  it  became  its  duty  to  treat  all 
justly  and  impartially;  and  it  is  — '--' 
diBcriminatJng,  and  illegal  to  deprive 
instance  tbe  Democratic  party  of  the  right 
to  place  the  name  of  its  nominee  for  the 
house  of  representatives  upon  the  oflidisl 
ballot, — an  injustice  which  is  accentuated 
by  the  fact  that  in  addition  to  this  refusal 
the  state  officially  conveys  the  false  infor- 
mation to  its  voters  that  the  Democratic 
part;  has  made  no  nomination  whatsoever 
tor  the  office. 

Nor  wiien  the  rights  of  the  nominee  are 
considerrd  will  this  law  be  found  any  more 
satis factt'Ty.  It  is  not  a  question  of  "party 
fealty"  or  "party  sentiment,"  and  it  only 
dispone*  of  those  rights  by  sweeping  tbcTn 
away  to  say  that  "mere  party  fealty  and 
party  sentiment  which  inlluenceB  men  to  de- 
sire to  be  known  as  members  of  a  particu- 
lar organization,  are  not  the  subjects  of  con- 
stitutional  care."  It  is  admitted  that  any 
nominee  has  the  right  to  insist  that  his 
name  shall  be  placed  upon  the  official  bal- 
lot, not  only  in  ita  appropriate  place,  but 
with  suitable  printed  words,  to  inform  the  I 
Toter  that  be  is  tbe  nominee  of  a  particular 
political  party.  Mr.  Livemaafa,  in  tite  case 
at  bar,  haa  the  UDquestioued  right,  under 
o9L.IL  A. 


our  election   laws,  to  Insiat  tliat  bia  i 
shall  appear  upon  the  ballot  as  the  nom 

of  the  Democratic  party,  and  he  may  c 

JbI  the  enforcement  of  this  right  by  man- 
ate.  In  this  instance,  therefore,  tiie  state 
has  seen  fit  to  recognize  the  desire  of  nn-n 
to  be  known  as  members  of  a  particular  po- 
litical organir.ation,  and  has  given  them  a 
right  enforceable  at  law.  Why,  if  it  be  the 
nominee's  right  to  have  the  information 
conveyed  to  the  voters,  and  if  it  be  the 
state's  duty  to  convey  tjie  information  that 
he  is  the  choice  of  one  political  party, 
should  the  law  deprive  him  of  the  right  to 
have  the  electors  know  that  he  is  the  choice 
of  more  than  one  partyT  Tbe  answer  to 
this  question  will  be  found  in  what  must 
have  been  the  intent  of  the  lawmoJcera,— to 
prevent  the  combination  or  fusion  of  two  or 
more  political  parties  by  their  selection  in 
common  of  tbe  same  candidates.  But  until 
it  is  pointed  out  to  us  that  such  a  combina- 
tion or  such  a  fusion  is  violotiva  of  the 
Constitution  of  the  United  States  or  ot  this 
state,  or  ia  against  public  policy,  it  must  be 
held  thst  the  legislature  herein  has  sought 
to  exercise  illeg^  control  over  political  par- 
ties and  their  nominees,  and  in  so  (■otog  has 
aimed  an  unwarranted  blow  at  a  vital  prin- 
ciple of  our  republican  government.  If  it 
be  conceded,  as  we  think  it  must,  that  a  po- 
litical party  has  the  right  to  nominat« 
(with  a  limitation  of  legal  qualification) 
anyone  for  office  whom  it  sees  fit  to  select,  it 
follows  that  the  nominee,  und^  our  present 
ballot  system,  has  the  corresponding  right 
'~  have  his  name  placed  upon  the  ticket  as 
!  nominee  of  such  political  party  or  par' 
ties,  and  upon  tbe  state  ia  imposed  the  cor- 
relative duty  of  seeing  that  this  is  done. 
Whether  it  be  done  by  printing  the  name  of 
the  saoie  candidate  under  the  designation 
of  each  political  party  whose  nomination  he 
has  received,  or  whether  it  be  done,  as  here- 
tofore it  has  been  done,  by  printing  the 
e,  followed  by  the  names  of  the  dif- 
ferent parties  which  have   selected  him.  Is 

appropriate  way  the  political  parties,  and 
nominees  of  those  pai'ties,  and  the  elect- 
may  insist  that  the  ballot  shall  show. 
not  only  the  names  of  the  candidates,  but  of 
what  and  of  how  many  recognized  poliUcal 
parties  they  may  be  the  nominees.  These 
views,  nc  think,  are  in  strict  aecord  witli 
the  principles  enunciated  by  this  court  in 
Haton  V.  flroiMi,  06  Cal.  371,  17  L.  R.  A. 
607,  .11  Pac.  250,  and  Brillon  v.  Ban  Fran- 
cisco City  a  County  Klcction  Comrs.  129 
Cal.  337,  51  L.  R.  A.  115,  01  Pac.  1115. 

We  conclude,  therefore,  that  the  provision 
of  the  law  forbidding  a  nominee's  name  to 
be  placed  upon  the  official  ticket  but  once, 
and  the  provision  of  the  law  requiring  the 
nominee  of  more  than  one  political  party  to 
make  hja  election,  and  the  further  provision 
of  the  law  forbidding  his  name  to  appear 
upon  the  ticket  excepting  aft  the  rominee  of 
---  political  party,  and  the  further  provi- 
sion of  the  law  requiring  that  the  words 
"No  nomination"  shall  be  placed  in  the 
blank  space  resserved  for  a  candidate's  name, 
under  the  indicated  circumstances,  are  each 
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and  &1I  ill(«Bl  and  void,  and  that  the  peti- 
tioner is  enlitled  to  his  writ  ui  prayed  for. 
Let  the  urit  m»u«  accordingly. 

We  concur;    V»a  I>TlEe>  J.;  Temple,  J. 

Beatty,  Ch.  J.,  concurring: 

I  concur.  It  is  nut  t^  duty,  and,  in  my 
opinion,  not  tlic  proper  function,  of  the 
state,  to  furbish  information  to  voters  as  to 
the  party  coancctious  or  political  procli^  ' 
ties  of  the  candidates  ivhoae  names  appear 
upon  the  official  ballot.  The  task  ot  supply- 
ing that  character  of  information  is  one 
which  might  with  perfect  justice  sjid  much 
neater  wisdom  he  left  to  other  afenciea. 
But  when  the  state  does  assume  in  its  leg- 
islation the  necessity  or  utility  of  printing 
upon  the  face  of  the  ballot  a  6ta.tettient 
snowing  what  parties  have  nominated  the 
several  candidates,  that  sta.tement  should 
contain  the  whole  truth,  and,  above  all 
things,  it  should  not  be  made  obligato^  up- 
on the  oHiciala  charged  with  the  duty  of  pre 
paring  the  ba'lot  to  print  on  its  face  the 
false  statement  that  a  party  which  has 
made  a  nomination  for  a  particular  ofBcc 
has  in  fact  made  no  nomination.  Such  a 
provision  is  a  plain  violation  of  the  prinri- 
ple  upon  which  the  statute  is  frajned.  The 
voters  of  the  state,  or  certain  classes  of  vot- 
ers, either  need  or  do  not  need  the  infonna' 
tion.  It  they  do  not  need  it,  tbere  should 
be  no  pretenses  of  giving  it.  If  they  do 
need  it,  there  should  be  no  perversion  or 
suppression  of  the  truth.  The  eKisting  law 
aBSumcH  that  the  intornuvtion  is  needed,  but 
commands  its  agents  to  furnish  false  infor- 
mation. What  is  the  motive  or  policy 
which  requires  the  names  of  party  ca.ndi- 
dates  to  be  printed  upon  a  distinctive  par- 
1^  ticket?  Evidently  it  is  intended  as  a 
guide  to  those  voters,  who,  bein^  personally 
Ignorant  of  the  merits  or  qualificationa  of 
the  rival  candidates,  would  exercise  their 
choice  in  favor  of  the  candidate  named  by 
their  party  convention.  The  law  itself  as- 
sumes the  existence  of  such  a  class  of  vot- 
ers, and,  in  the  nature  of  things,  the  class 
must  be  a  large  one.  To  deprive  one  candi- 
date of  the  votes  he  would  receive  from  this 
class  of  voters,  by  making  the  ballot  declare 
that  hie  party  has  made  no  nomination,  is 
an  injustice  to  him  and  to  the  electors  of 
his  party.  The  right  to  be  chosen  to  a  pub- 
lic office  is  as  much  a  constitutional  right  as 
the  right  of  suffrage,  and  to  deprive  any 
person  possessing  the  constitutional  qualifi- 
cations for  office  of  the  opportunity  of  eom- 
Bting  with  other  candidates  upon  equal 
rms  is  a  denial  of  his  constitutional 
rights.  Each  competitor  ie  entitled  to  re- 
ceive, not  only  the  votes  of  every  elector 
who  supports  him  upon  the  ground  of  per- 
sonal preference,  but  of  all  who  would  sup' 
port  him  as  their  party  nominee.  And  if 
the  eame  person  is  nominated  by  more  than 
one  party,  be  has  the  same  right  to  have 
that  fact  appear  upon  the  ballot  as  other 
candidates  have  to  appear  as  the  nominees 
of  one  party.  The  rights  of  the  electors  are 
the  same  as  the  rig) its  of  the  candidates, 
and  the  rigiits  of  the  parties  spring  from 
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the  rights  of  the  electors.  All  our  election 
laws  recognize,  in  their  subatanoe  and  spir- 
it, that  the  only  efTective  political  aotioa 
under  a  free  constitution  is  that  which  is 
exercised  by  combination  of  voters  through 
the  medium  of  party  organization,  and  it 
follows  that  any  discrimination  against  par- 
ties or  their  cajididates  is  a  discrimination 
against  the  etectors  composing  the  party. 
These  considerations  condemn  the  provision 
here  assailed,  and  they  condemn  it  upon  con- 
stitutional grounds.  In  the  case  of  Eaton 
V.  Brown.  9fl  Cal.  375.  17  L.  R.  A.  897,  31 
Pac.  251,  this  court  said  of  a  similar  pro- 
viMon  in  an  earlier  statute:  "Upon  these 
grounds  we  hold  that  this  provision  destroys 
the  just  and  equal  and  uniform  operation 
which  in  an  election  law,  of  all  others,  is  de- 
manded no  less  by  the  express  terms  of  our 
fundamental  law  than  by  the  genius  and 
spirit  of  our  institutions,"  The  law  there 
under  consideration  gave  an  opportunity  to 
every  elector  to  cast  his  vote  for  the  can- 
didates of  his  choice,  Init  it  subjected  cer- 
tain classes  of  voters  to  the  alternative  of 
partial  disfranchisement  or  to  the  risk  of 
total  disfranchisement  unless  they  marked 
their  ballots  in  a  different  and  more  incon- 
venient method  than  that  prescribed  for 
other  classes  of  voters.  This  would  have 
constituted  no  valid  objection  to  the  law,  in 
the  estimation  of  the  judges  who  concurred 
in  the  decisions  cited  from  the  supreme 
courts  of  Michigan,  CAiio,  and  Wisconsin, 
and  referred  to  in  Justice  Hcnshaw's  opin- 
ion, all  of  which  proceed  upon  the  principle 


n  election  law  is  not  unconstitutional 


t  gives 


expressing  his  choice,  i 

different  classes  of  electors,  it  may  give 
some  a  better  opportunity  than  it  allows  to 
others,  or,  in  oUier  words,  it  is  open  to  no 
constitutional  objection,  if,  while  aseuming 
the  necessity  ot  imparting  certain  informa- 
tion to  the  voters,  it  gives  correct  inforroa- 
tion  to  some  and  false  information  to  oth- 
ers. Xbo9C  decisions,  also,  are  partly  based 
upon  the  absence  ot  any  constitutional  pro- 
vision expressly  granting  to  candidates  the 
right  to  have  their  names  printed  more  than 
once  on  the  official  ballot     I  have  not  taken 


coses  arose,  but  if,  like  our  own,  they  were 
adopted  long  before  the  official  ballot  was 
heard  of,  it  is  not  strange  that  they  contain 
no  proriaions  regulating  its  form  or  eon- 
tents.  Certainly  it  is  a  circumstance  of  no 
importance  that  no  specific  provisions  on 
the  subject  axe  to  be  found  in  our  Constitu- 
tion, if,  as  held  in  Eaton  v.  Brown,  QQ  Cal. 
375,  17  L.  R.  A.  697,  31  Pac.  261,  and  Brit- 
7.  Ban  fronctsco  City  £  Govnty  Election 
Gomrt.  129  Cal.  337,  51  L.  R.  A.  115,  61 
Pac,  1115.  its  general  provisions  in  regard  to 
uniformity  and  regularity  of  laws  are  broad 
enough  to  embrace  such  discriminations  a» 
were  there  condemned. 

For  these  reasons,  as  welt  as  for  the  rea- 
ns  stated  by  Justice  Henahaw,  1  concur 
the  judgment  awarding  a  peremptory 
writ.  ,  I 
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H«tTl«an,  J.:     1  dissent. 


hereafter  state  the  grounds  of  my  dissent. 

Garontte.  J.,  digaentiuK : 

I  dissent  fiom  the  conclusion  declared  in 
this  cose.  Nearly  three  fourths  of  tJie 
states  of  this  Union  at  the  present  time  con- 
duct their  elections  under  some  form  of  the 
Amttralion  boUot  law.  In  every  one  of 
those  states  a  provision  is  found  in  the  lavr 
simitxr  to  that  which  is  here  declared  un- 
constitutional. It  is  thus  apparent  that 
the  importance  of  such  a  provision  in  the 
Utv  is  recognized  and  established.  And 
everj  time  the  validity  of  that  provision  bra 
come  before  the  highest  courts  of  the  vari- 
ous states  it  has  b^n  declared  constitutitr.^ 
al.  ^ose  cases  are  cited  in  the  main  opin- 
ion, and  are  from  the  highest  couria  of 
Michigan,  Ohio,  and  Wisconsin.  And  in  the 
paat  few  days  we  read  in  the  public  press 
that  this  provisos  of  the  law  has  been  sus- 
tained by  the  appellate  court  of  Kansas.  It 
appears  to  be  conceded  by  the  main  opinion 
that  this  provision  is  not  unconstitutioual 
as  interfering  with  the  rights  of  the  indi- 
vidual voter.  This  concession  being  made, 
then,  to  my  mind,  there  is  nothing  left  in 
this  case.  For  I  do  not  appreciate  the 
proportion  advanced  in  the  mam  opinion  to 
the  point  that  &  political  party  has  consti- 


tutional rights.  I  have  not  been  able  to 
find  that  either  the  Constitution  of  the  state 

or  the  United  States  in  any  way  refers  to 
political  parties.  The  question  here  before 
the  court  is  as  to  the  power  of  the  legisla- 
ture in  prescribing  the  form  of  the  trallot, 
and  as  intimated  in  Britton  v.  San  Francit- 
CO  City  d  County  Election  Comn.  129  Cal, 
337,  51  L.  R.  A.  115,  81  Pac.  lllE,  hereto- 
fore cited,  it  such  had  been  the  questjon  in 
that  case  the  conclu^on  would  have  been 
the  other  way.  For  it  is  there  said;  "This 
is  not  a  mere  matter  of  regulation,  as  in  the 
case  of  the  election  ballot.  Here  the  ques- 
tion is  simply  a  mere  matter  of  regulation 
as  ta  the  form  of  the  election  ballot.  Un- 
der this  provision,  ail  parties  are  treated 
xJike,  all  candidati!a  ifre  treated  pJ^ke,  ebd  ' 
fill,  voti-i-s  'lYider  tjie  jiroviiion's  »'■  the  M^ 
nrt  ^trrtied'  aliki^.  •  ^Iijdjr  those'  .sjcditlonB, 
t.  do'  liot  ste  how  the  law  can  be  declared  un- 
constitutional. If  the  general  reasoning 
found  in  the  main  opinion  in  this  case,  as 
well  as  in  the  Britton  Case,  be  constitution- 
ally sound,  then  the  whole  Australian  ballot 
law  of  this  state  inll  be  set  aside  the  first 
time  an  assault  upon  constitutional  grounds 
is  made  upon  it  For  I  find  by  that  law 
that  parties  polling  less  than  a  certain  per- 
centage of  the  votes  cant  at  the  last  general 
election  are  not  entitled  to  hold  conventions, 
and  have  their  candidates  go  u^n  the  bal- 
lot as  nominees  of  those  conventions. 

For  the  foregoing  reasons,  I  dissent  from 
the  conclusion  declared. 
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•1.  PrcDcrlBtloB  doei  not  ran  ASBlnat  a 
■■anleii>a.l  corporatlou  In  regard  to  land 
beld  tor  the  benidlt  of  the  public. 

I.  AeeordlDKlr-  tvhcre  ■  ceFtali  strip 
at  land  !■  conveyed  to  a  monlelpBl 
carporadou  for  lue  aa  a  pnbllc  atreet. 
and  the  authorities  accept  the  deed,  bat  open 
and  use  but  one  halt,  loD«rItndlnallr.  of  the 
land,  adverse  posoeBaion  of  the  remslnder  bj 
a  private  ludlTldnal  cannot  ripen  into  a  pie- 
scrlptlve  title,  althousb  sncb   pouesalon   1: 

under  a  deed  from  the  dedicator  ■  " 

to  the  deed  to  the  mnnlcipillty. 


■Headnotes  br  SiMHonn,  Ch.  J. 

NoTC. — .Ai  to  rlgbtR  acquired  aa  asaloat  the 
Mibllc  bj  adverse  poBBoislon  of  blihwar  or  city 
itrect,  we  also,  In  tbln  scries,  Meyer  v.  Orsbam 
(Neh.)  IS  L.  H.  A,  146,  and  note;  Teas*  v.  St. 
Albans  (W.  Vb.)  IS  L.  R.  A.  802:  Webb  v. 
Demopolli  (Ala.)  21  T  .  R.  A.  62;  at.  Paul  A 
D.  B.  Co.  V.  DulDth  (Ulon.)  43  L.  B.  A.  4S3 ; 
ULd  UcClellan   v.   Weatoo    (W.   To.)    SB   L.   B. 


Q  L.  R.  A. 


ERROR  to  the  Superior  Court  for  Rich- 
mond County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
appropriation  of  plaintiff's  property  by  de- 
,  fendant   railway.     A-ffvrmed. 

The  facts  are  stated  in  the  opinion. 

Jfr.  E.  H.  OaUswar,  for  plaintiff  in  er- 

I  Statutes  of  prescription  run  against  couD- 
.  ties  and  municipalities. 

I  Am.  &  Eng.  Enc.  Law,  Zd  ed.  pp.  378, 
880;   Wheeling  v.  Campbell,  12  W.  Va.  38; 

:  Flinn  v.  Detroit,   93   Mich.   590,   53  N.   W. 

i8i5;  Schovk  V.  Falia  City.  31  Neb.  599.  48 
N.  \V.  4(18 ;  Fella  v.  Sciwite,  24  Iowa,  283, 
95  Am.  Dec.  729;  Webber  v.  GfMpman,  42 
N".  H.  326,  80  Am.  Dec.  Ill;  Boa-xortk  v. 
Mt.  atcrling,  12  Ky.  L.  Rep.  167.  13  S.  W. 

I  020;  Ft.  Flmith  v.  McKibbin,  41  Ark.  4.5,  48 

I  Am.  Rep.  IB. 

I  The  freehold  in  a  highway  must  be  taken 
to  belong  to  the  adjoining  proprietors  as  a 
^ncrnl  rule,  but  this  presumption  is  rebut- 
table. 

i       Savonnali  v.  meam  Boat  Co.  R.  M.  Chailt. 

I  (Ga.)   342;  15  Am.  &  Eng.  Enc.  Law,  2d  ed. 

I  pp.   415-420;    Silvei/  v.   MvCool.   8S   Ga.   3, 

:  12  S.  E.  175. 

I  Whcu  lots  or  lands  are  dedicated  for  pub- 
lic use,  and  after  a  lapse  of  fifteen  or  twen- 
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ty  years  no  f'epa  have  been  taken  to  appro- 
priate a  portion  of  such  lota  to  auch  use, 
the  |>reautnption  of  law  is  that  the  dona- 
tions have  been  declined,  and  that  these  lot^ 
have   reverted  t^i  the  (grantor. 

mm  V.  ari/Titi,  21  Ga.  506;  Bayard  t. 
Hargrove,  45  Ga.  342 ;  Harrison  v.  Augusta 
Faotory,  73  Oa.  448;  Hanbitry  v.  WoadvM/rd 
Lumber  Co.  98  Go.  54,  26  S.  E.  477. 

The  aoccptance  of  dedicated  property 
luud't  take  place  witliin  a.  reasonable  time, 
or  the  public  will  be  estopped  from  assert- 
ing any  rights  to  the  land. 

u  Ain.  &  Jilng.  Enc.  La.w,  2d  ed.  p.  60; 
Still  T.  Origin,  27  Oa.  502. 

It  does  not  necessarily  follow,  because  a 

■"3)ft[t  ot'thj.oHpr  has  been  accepted,  in  caaea 

'.'lot  i^ednia^ifi)^  that  tte'iwVAIa'bav  titeDi 

■  •  ■  B  ■•\fli:  «■.  -JiM.*  Euc.;  law,  2d'  t4..'  i).  M ; ; 

State  V.  Traik,  6  Vt.'3s5,'2T  Amrtiei.Ml.:: 

Jordan  v.   Ohenoa,   168   III.   530,   47   N.   E, 

191 ;  Alton  v.  Meeuujenberg,  108  Mich.  620, 

(ttl  N.  W.  C71. 

Though  the  municipality  takes  the  fee  in 
the  laiM  dedicated,  yet  it  is  held  only  for 
the  purposes  for  which  it  is  dedicated.  It 
cannot  be  aliened  or  applied  to  other 
uses.  The  fee  acquired  by  the  municipality 
is  a  boM  one,  determinable  whenever  the 
public  uae  of  the  land  is  abaodoned  or  Im- 
comes  impossible- 
Alton  y.  Illinois  Transp.  Co.  12  111.  38, 
92  Am.  Dec.  47D;  iUe  t.  Moufid  Station,  118 
III.  312,  8  N.  K  7G9;  Wood  r.  National 
Water^vorks  Co.  33  Kan.  690,  7  Pac.  233; 
Porllattd  a  W.  Valley  B.  Co.  v.  Portland, 
14  Or.  188,  58  Am.  Rep.  209,  12  Poc.  265; 
MotthiegKcn  d  H.  Zinc  Co.  v.  La  SalU,  117 
111.  414,  2  N.  K.  406,  8  N.  K  81;  Union  El- 
evalor  Co.  v.  Kansas  City  Suburlan  Belt 
B.  Co.  135  Mo.  353,  38  S.  W.  1071;  Wirt 
V.  JfcBnery,  21  Fed.  233, 

.^Ithoufch,  as  against  the  municipality,  the 
■tate  legislature  haa  supreme  control  over 
land  dedicated  to  public  use,  yet  it  has  not 
the  power  to  alien  such  lands  or  to  author- 
ize their  use  for  purposes  not  contemplated 
by  the  dedicator. 

0  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  81; 
Normal  Si-hool  nisi.  Ao.  fl  Bd.  of  Rcgcntu 
V.  Painter.  102  Mo.  464,  10  L.  E.  A.  493, 
14  S.  W.  9.W;  Hurd  v.  fforuey  County,  40 
Kan.  !12,  19  Pac.  325;  Dubuque  v.  italoney, 
9  Iowa,  450,  74  Am.  Dec.  358;  Soadley  v. 
Ban  Francisco,  50  Cal.  266 ;  Lamar  County 
V.  Clements,  4B  Tei.  347;  Portland  v.  Whit- 
tle, 3  Or.  126;  Coofc  v.  Burlington,  30  Iowa, 
94,  6  Am.  Rep.  640 ;  Worren  v.  Lyons  City, 
22  Iowa,  351 ;  Field  v.  Barling.  14B  III.  666. 
24  L.  K.  A.  406,  37  N.  E.  850,  41  Am.  St, 
Rep.  311;  Wilcojcon  v,  ffarrwon,  32  Ga.  480 ; 
Jackson  v.  Dougherty  County,  99  Ga.  IBS, 
26  S.  £.  625. 

Mr.   BojUb  Wrl|ht,  for  defendant  in 

The  great  weight  of  authority  places  cit- 
ies in  the  same  category  with  the  state,  es. 
pecialty  with  respect  to  streets. 

Elliott,  Roads  k  Streets,  H  416,  417,  882- 
S84;  llttyer  t.  Lincoln,  33  Neb.  666,  sub 
nom.  Uey«r  t.  Graham,  18  L.  R.  A.  14S, 
■0  N.  W.  703 ;  B/altUM  v.  Weston,  46  W.  Va. 
59  L.R.  A. 


54D,  33  S.  E.  326;  Oroves  v.  Btatt,  IIS  Qa. 
516,  42  S.  E.  766;  Archer  v.  Salinas  Oity, 
93  Cal.  43,  16  L.  R.  A.  145;  PilUbury  v. 
Hrowti,  82  Me.  450,  0  L.  R.  A.  94,  IS  Atl. 
858;  Harrison  County  v.  Seal,  66  Miss.  129, 
3  L.  R.  A.  669,  6  So.  622;  Mitchell  v.  Rome, 
43  Ga.  10,  15  Am.  Rep.  669;  Ba((imore  v. 
Friek,  82  Md.  77,  33  Atl,  436;  ^fman  v. 
Charles  Strtet  Ave.  Go.  83  Md.  130,  34  Atl, 
3US;  1  Aiu.  &  Eng.  Eoc.  Law,  2d  ed.  ^. 
878  el  seq.  and  notes. 

When  streets  are  dedicated  to  a  city  the 
city  need  not  u.<»e  all  of  the  lands  so  dedi- 
cated at  onecj  but  only  as  public  exigenciea 
require  it 

Heier  v.  Portland  Cable  R.  Co.  16  Or, 
500.  I  L.  R.  A,  8o(i,  10  Pac.  610;  lleyer  v. 
l>ilicolH,  33  Neb.  S6G,  sub  nom.  Meyer  t. 
Onlham,  18  L.  R.  A.  148.  50  N.  W.  763; 
/krcher  v.  SalifuiS  City.  93  Cal.  43,  16  h. 
R.  A.  145;  florrison  County  v.  Seal.-  66 
MisB.  129,  3  L.  R.  A.  659,  6  So.  622;  Pills- 
bury  V.  Broim,  82  Me.  460,  9  L.  R,  A.  94. 
19  Atl.  868;  Southern  P.  R.  Co.  v.  ferrit, 
93  Cal.  263,  18  L.  R.  A.  510,  28  Pac.  828; 
Elliott,  Roads  &  Streets,  El  882-884;  ReO- 
Ig  V.  Bacine,  51  Wis.  526,  8  N.  W.  417; 
Derby  v.  Ailing.  40  Conn.  410;  Stots  w. 
Leaver,  6i  Wis.  387,  22  N.  W.  676. 

Simaioma,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Suit  was  brought  by  Norrell  against  tlie 
Augusta  Railway  ft  Electric  Company. 
The  defendant  demurred  to  the  petition,  and 
the  court  sustained  the  demurrer.  The  plain- 
tiff excepted.  From  the  pctilion  it  appeared 
that  in  1840  Edward  Thomas  owned  certain 
land  immediately  north  of  the  right  of  way 
u[  the  Georgia  railroad,  this  land  being  then 
beyond  the  limits  of  the  city  of  Augusta, 
but  since  1870  within  the  limits.  TfiOmaa 
1^  deed  conveyed  to  the  county  authorities 
having  charge  of  the  county  roads  a  atrip 
of  land  70  feet  in  width  off  of  the  south  of 
hia  land,  this  strip  lying  between  the  rail- 
road right  of  way  and  the  remaining  lands 
of  Thomas,  and  extending  for  some  160 
feet  east  und  west.  This  ntrip  was  definitely 
and  fully  de«;iibed  in  the  deed,  which  ex- 
pre.ssed  as  its  conuderation  the  benefits  the 
grantor  and  his  heirs  and  assigns  expected 
to  derive  from  the  opening  of  a  road  there- 
on. The  deed  stated  that  the  grantor  con- 
veyed this  land  "on  which  to  locate  and  open 
a  public  road  from  the  city  of  Augusta  to 
the  Turknett  Sjirinps  road."  The  county 
authorities  accepted  this  deed,  and  imme- 
diately proceedcil  to  locate  a  road  upon  the 
atrip  conveyed.  This  road  was  opened  only 
36  feet  wide,  occupying  the  half  of  the  strip 
which  was  next  to  the  remaining  lands  of 
the  {^antor.  The  road  so  opened  w(a  known 
as  "Railroad  avenue."  The  unused  strip.  .15 
feet  wide,  lay  next  to  the  railroad  right  of 
way  the  entire  length  of  the  strip.  The  poa- 
Kcasion  of  this  portion,  unused  by  the  county 
authorities,  was  retained  by  Thomas,  who, 
in  1845,  made  a  deed  of  his  lands  to  Hif(ht, 
and  included  therein  "all  right,  title,  and 
interest  of  the  [grantor]  to  a  narrow  strip 
irf  land  between  said  railroad  and  said  Rail- 


1908. 


NORBBLI.    V.    AUGDBTA    BllLWAI   A    ELECTRIC   CO. 


103 


!  or  pi 

mrrofr  atrip  of  land  fronts  the  laod  bei .. 
cooveyed  only."  Hight  went  into  posaesaion 
under  this  deed,  ana  retained  poseeasiou  un- 
til 1861,  when  he  conveyed  to  plaintiff's 
father  all  of  the  land  conveyed  to  him  by 
Thonnta,  including  the  atrip  between  the 
railroad  and  the  public  road.  By  Bubse- 
i|UL-nt  instruments,  this  proper^  was  con- 
veyed to  the  plaintiff.  The  possession  of 
l<ic  plaintiff  and  Ms  predecessors  in  title 
was  continuous  from  the  time  of  Edward 
TbotDBs  to  the  year  1900.  During  part  of 
Lhia  time,  plaintlfT  used  the  land  between 
the  railroad  and  the  public  road  aa  a  wood 
yard,  and  one  ol  his  ^oaots  erected  a  shan- 
ty on  it.  During  all  of  this  time  the  pub- 
lic road  wfis  never  widened.  In  1900,  the 
cily  council  ol  Augusta,  authorized  the  de- 
fendant to  lay  n  spur  track  across  Railroad 
avenue  from  an  adjoining  cross  street.  The 
•Jefendanl  laid  the  track  upon  &  portion  of 
the  strip  irhicli  was  in  the  possession  of  the 
ptaintiH',  took  possession  of  the  entire 


remonstrance  of  the  plaiutifT,  who  thereupon 
tiled  this  petition.  The  petition  alleged 
that  the  land  in  dispute  was  worth  «I,000, 
nnd  prayed,  as  actual  and  vindictive  dam- 
^ICBH,  for  the  defendant's  trespass,  $2,000. 

i,  2.  That  prescription  does  not  in  any 
case  run  against  the  state  itself  is  no  longer 
open  to  question.  Glaxe  v.  Western  <C  A.  R. 
Co.  HI  Ga.  761;  Kirtchner  v.  Western  it  A. 
R.  Co.  Ij7  Ga.  760.     Tliere  is  also  no  doubt 


LecaniG  B  city  street,  and  the  city  succeeded 
to  the  rights  and  jurisdiction  of  the  county 
over  it.  We  are  also  clear  that  by  the  ac- 
ceptance of  the  deed  the  authorities  accept- 
ed tbc  entire  tract  conveyed  by  Thotnas,  and 
there  can  arise  in  this  case  no  question  as 
In  an  acceptance  of  only  such  part  of  the 
land  as  was  actually  used.  The  entire  tract 
was  accepted  by  the  acceptance  of  the  deed, 
and  the  fniliire  to  use  all  of  it  immediately 
waa  ni>t  such  au  act  as  could  be  construed 
as  an  abandonment  of  the  unused  portion. 
Nor  does  the  petition  present  a  case  in 
which  the  doctrine  of  estoppel  could  be  in- 
xiked,  and  the  city  estopped  to  set  up  its 
title.  We  are  therefore  squarely  confrout- 
cd  with  the  question  whether  prescription 
will  f-jr  against  a  municipal  corporation  so 
that  adverse  possession  of  a  part  of  a  street 
may  bar  the  city  of  the  right  to  recover  it. 
This  question  has  many  times  been  passed 
upon  by  various  courts,  but  has  never  been 
expressly  riecided  by  this  court.  Thougli 
*liis  wtiirl  did,  in  A-ugiista  v.  Buium,  ^1.1 
(ia.  68,  73.  -2(1  L.  R.  A.  340, 19  S.  E.  820,  822, 
in  an  action  against  a  municipal  corpora- 
titm,  say:  "Although  ...  in  Georgia 
the  manim.  A'wiium  tcmpus  occurrit  regi, 
had  been  abn.gated,  we  are  quite  certain 
that  no  statute  of  limitations  or  prescrip- 
tion of  any  kind  could  so  operate  as  to 
abridge  in  any  manner  the  exercise  of  the 
legitimate   legislative   powers   of   the   stal<', 

conferred  hj  the  people  for  the  

58  L.  R.  A. 


fare  of  all.  In  this  aesse,  at  least,  the  kin- 
dred maxim.  Nullum  tempua  occurrit  rsi- 
publiciB.  is  still  of  force,  and  it  is  applicable 
to  a  city  council  eo  far  as  its  legisla- 
tive powers  conferred  upon  it  by  statute  are 
i^jncerned,  as  well  as  to  the  state  itself;  the 
city  government  being,  in  this  respact,  a 
part  of  the  lawmaking  power  of  the  com- 
monwealth." After  a  careful  consideration 
of  the  question,  we  are  of  opinion  that  the 
better  vipw  is  that  prescription  does  not  run 
agaiost  a  municipal  corporation  in  regard  to 
land  held  by  it  for  the  benefit  of  the  whole 
public.  While  it  may  be  entirely  proper  to 
apply  the  doctrine  ot  adverse  possession  and 
prescription  to  a  city  in  matters  In  which  it 
is  coRcerced  ju  a  capacity  which  is  private 
rather  than  governmental  in  its  nature,  we 
think  that  adverse  possession  by  an  individ- 
ual of  propRrty  held  by  a  city  for  the  bene- 
fit and  use  of  the  whole  public  should  not 
be  allowed  to  ripen  into  a  prescriptive  title. 
The  city  is  in  some  respects  not  a  divinoa 
of  the  state,  but  it  is  at  least  an  agent  of 
the  st&te,  exercising,  within  certain  limits, 
governmental  functions  and  powers.  If 
prescription  does  not  run  against  the  state, 
it  should  not  mil  against  a  city  in  respect 
to  rights  which  are  intrusted  to  the  city  for 
the  benefit  of  the  public  generally,  and  as 
to  which  it  exercises  governmental  powers. 
A  municipal  corporation  is  intrusted  with 
the  care  and  control  of  its  streets  for  the 
use  and  hcneSt,  not  of  its  own  inhabitants 
merely,  but  of  the  whole  public,  and  pre- 
scription, which  docs  not  run  against  the 
state,  should  not  run  against  its  trustee. 
Every  unauthorized  encroachment  upon  a 
street,  by  which  its  use  is  in  danger  ot  im- 
pairment, U  a  public  nuisance,  and  cannot 
be  justified  or  sanctified  by  the  lapse  of 
time,  however  great.  See  Tiedeman,  Mun. 
Corp.  ;  .^12,  The  doctrine  of  prescription 
is  based  on  a  presumption,  after  long-con- 
tinued adverse  possession,  that  the  posses- 
sion is  under  a  grant.  Where  the  land  so 
held  is  part  of  a  city's  streets,  and  the  city 
has  no  power  to  make  a  grant,  it  would 
seem  that  this  pre.fumption  should  not 
urise.  Courts  will  not  presume  u  grant 
where  no  grant  is  possible.  For  these  rea- 
srfjns,  we  believe  that  the  better  doctrine  is 
as  above  Ktated,  though  there  are  not  a  few 
very  respectable  authorities  to  the  contrary. 
For  summaries  of  the  deciMWis  on  this  ques- 
tion and  some  of  its  immediate  branches,  sec 
Dill.  JIun.  Corp.  4th  ed.  H  G73-«7.-):  1  Am. 
&  Kng.  Kno.  Law,  2d  ed.  pp.  878  et  aeq.; 
noicH  to  Meyer  v.  Qraham  (Neb.)  18  L.  R. 
A.  1411. 

It  follows  that  the  city  of  Augusta  had 
title  to  the  land  in  dispute  in  the  present 
case,  and  that  the  plaintiff  was  himself  a. 
trespaftser,  nnd  had  no  title.  The  defend- 
ant went  into  possession  unde.'  authu.ity 
front  the  owner,  and  the  plaintiff  certainly 
cannot  recover  damages  for  the  defendant's 
use  of  the  land  in  so  far  as  the  same  was 
authorised,  and  a  proper  use  of  a  highway. 
It  was  ccmtended,  however,  that  pilmg  up 
and  storing  iron  rails  is  not  a  proper  use  of 
a  street,  and  that  the  defendant  is  at  least 


..CoDgle 


104 


Qeokqu  Supbeue  Coubt. 


Avfi., 


liable  for  laaiataining  suoh  a 
facts  alleged  in  the  petition  ahow  that  thia 
alleged  nuisance  is  maintained  directly  in 
froat  of  plaintiff's  resideDce,  and  immedi- 
ately across  the  opened  atreet  therefrom, 
and  that  it  is  uDaishtlj;  but  it  does  not  ap- 
pear that  it  interferes  with  his  ingress  or 
egress,  or  that  he  sufTers  say  other  special 
injury.  Be  that  as  it  may,  the  petition 
seeks  daitiages  for  a  tretpaes  upon  land  be- 
longing to  the  plaintiff,  and  under  such  a 
petition  the  plaintiff  cannot  recover  dam- 
ages as  for  the  maintenance  of  a  nuit 
a  public  highway.  The  court  belo 
therefore,  right  in  snataioing  the  di 
to  the  petition. 

Judgment  affiimcd. 


L.  L.  BOYLE. 


<-. 
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•1.  'WliHeveF  »  carrier,  Ihroaaib  Its 
MSeiitB  and  nervanta,  knows,  or  has 
opuorlauKr  to  know,  vt  a  threatened 
iajnry  to  b  pasBenger  from  ■  third  person, 
whether  siirb  pcriioQ  la  H  passenfter  or  not. 
or  wh«D  (lii;  ol icumstances  are  such  thiit  !□- 
]ary  to  b  paBsuag^r  fruro  such  a  source  might 
reasunflbLy  be  anIicLpBled,  and  proper  pre- 
caatloQB  are  not  taken  to  prevent  the  Injury, 
tbe  carrier  Is  llal)le  for  damagea  resulting 
therefrom. 

3.  Tbe  presence  apon  a  train  of  tffo 
neKTO  tramps,  secreted  and  stealing  a  ride 
thereon,  woatd  not  sloDe  be  suBtdent  to 
cause  the  employees  In  charge  of  the  train 
to  suspect  that  such  tramps  were  armed  with 
deadly  weapons,  and  to  anticipate  that  when 
broughf  Into  the  train  under  arrest  they 
niltthl  ciidearor  to  evcspe,  and,  while  an  em- 
ployee WHS  attempClni;  to  prevent  the  escape, 
ninke  a  murdToiiH  asBnult  with  such  weap- 
ons upon  one  to  whom  the  railroad  company 
owed  the  duty  of  protection,  and  who  was 
taklnE  no  part  iu  the  effort   to  prevent  the 
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pROSS-WRITS  of  error  to  the  Superior 
\J  Court  tor  l.iberty  County  to  review  a 
judgment  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
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•OQB.  see  Fewlngs  v.  Mendeuhall   (MlUD.)   S5  L. 
R.  A.  713,  and  itate. 

As  to  liability  (or  assault  by  fellow  pos- 
seoKcr,  see.  In  this  series.  IlllnolB  C.  R.  Co.  v. 
Minor  (MIbs.)  16  L.  R.  A.  627.  snd  aotr:  Rich- 
mond t  D,  B.  Co.  V.  JeSenion  Ifla.)  17  L,  R. 
A.  571;  West  Memphis  Packet  Co.  t.  White 
(TenD.)  38  L.  H.  A.  427:  snd  Tall  v.  Baltimore 
Steam  I'acket  Co.  (Ud.)  47  L.  R.  A.  120. 
59  L.  R.  A. 


juries  alleged  to  have  been  caused  by  de- 
fendant's negligence ;  the  defendant  except- 
ir^  to  the  overruling  of  its  demurrer,  aoi) 
jjlaintilT  excepting  to  tbe  granting  of  a  non- 
suit.    Keversed. 

The  facts  are  stated  in  the  opinim. 

Mea»rs.  TwigKs  A  OUtcf,  for  plaintiff: 

Where  a  railroad  company,  without  any 
express  contract,  undertakes  to  carry  an  ex- 
presa  messenger  in  a  car  proiided  l^  it  for 
the  use  of  the  express  company,  it  uwef  to 
him  tlie  same  duty  to  use  every  resMiiiablc 
precaution  to  carry  him  safely  that  it  owes 
to  an  ordinary  passenger. 

5  Am.  &,  Eng.  Enc.  Law,  p.  512;  Peiin- 
mjlvania  Co.  v.  Woodtcorth,  26  OUio  St.  oS.-i ; 
Heat  Memphis  Focket  Co.  v.  White.  99 
Tenn.  266^  38  L.  R.  A.  427,  41  S.  W.  583; 
Saeannah,  P.  <E  W.  R.  Co.  v.  Quo,  103  Ga. 
125,  4U  L.  R.  A.  4S3,  29  a  B.  007;  Fit1»- 
bargh,  0.  d  8t.  h.  R.  Co.  v.  Shields,  47  Ohio 
St.  387,  8  L.  R.  A,  484,  24  N.  E.  85S ;  KicA- 
ntond  £  D.  R.  Co.  v.  Jefferaon,  89  G&.  554, 
17  L.  K.  A,  571,  18  S,  E.  69. 

Meaart.  \ff.  It.  Clay,  Sbelby  Myrlok, 
snd  W.  O.  Charlton,  for  dpfendant: 

The  facta  do  not  show  negligence  in  the 
abseocc  of  allegations  in  the  petition  of 
knowledge  on  the  part  of  the  railroad  com- 
pany or  ita  employees  of  the  dangerous 
character  of  the  trsiiips,  or  of  the  facts 
which  would  have  put  a  reasonably  prudent 
conductor  or  other  employee  in  charge  of 
the  train  on  notice  that  sucb  tramps  were 
diingcrolin  parties, 

4  l:;iliott,  RftUroada,  p.  2584;  Sira  v.  Il'a- 
bask  R.  Co.  115  Mo.  127,  21  S.  W.  905; 
Uliohn  v.  .tftdsourt  P.  K.  Co.  87  Mo.  74; 
Louisville  <t  N.  R.  Co.  v.  MoEican,  17  Kv. 
L.  Rep.  408,  31  S.  W.  405;  Fellon  v.  Ch'i- 
rnijd,  H.  I.  d  I',  ft.  Co.  69  lows,  677,  2!l  X. 
W,  018;  Pounder  ■v.  yorthcwtern  R.  Co. 
[1892]  1  Q.  B.  385;  Vew  Orlcana,  HI.  L.  £• 
C.  H.  Co.  V,  Burke,  53  Miss.  200,  20  Aui. 
Rep.  889;  Putnam  v.  Broadway  d  8.  -ivc. 
R.  Co.  65  N.  Y.  108,  14  Am.  Rep.  190;  Kin- 
ney v.  Louisville  d  y.  R.  Co.  99  Kv.  59, 
34  S.  W.  1066;  Qvtf.  C.  d  S.  F.  R.  Co.  v. 
Shields,  9  Tex.  Civ.  App.  652,  28  S.  W.  709, 
29  S.  W.  652;  Clarke  v.  Loitiauiite  d  A".  H. 
Vo.  211  Ky.  L.  Rep.  1839,  49  S.  W.  1120. 

Oobb,   J.,   delivered   the   opinion   of   the 

Boyle  sued  the  railway  company,  alleginR 
in  his  petition  siib<itajitially  the  following 
facts:  The  jilaintiff  was  aa  express  mes- 
senger, and  bis  duties  required  htm  to  ride 
up.^n  the  train  of  the  defendant,  and  the  de- 
fendant received  him  upon  its  train  in  that 
capacity.  On  a  day  named,  two  negro 
tramps  secreted  themselves  on  tbe  front 
platform  of  the  car  in  which  plaintilT  naa 
riding  u  the  discharge  of  his  duties,  and, 
being  discovered  by  the  conductor,  were  tak- 
en in  charge  by  him  and  the  baggage  mas- 
ter, and  placed  in  that  portion  of  the  conch 
set  apart  for  the  use  of  the  express  com- 
pany, where  the  plaintiff  was  attending  to 
his  duties  as  messenger.  The  conductor  and 
baggage  master  did  not  search  the  tramps, 
did  not  place  a  guard  over  them,  and  did 
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not  Beeureir  bind  them,  but  attempted  to 
detAiu  tbetn  in  tbe  coaeh  1^  negligeDtly  and 
eaielesalj  tjing  one  of  tbe  two  ends  of  a 
short  rope  arouod  one  wriat  of  each  tramp, 
leaving  a  play  of  about  4  feet  between  them, 
thus  permitting  the  free  use  of  their  entire 
bodies.  The  tramps  attempted  to  escape 
from  the  train  1^  jumping  from  the  aide 
door  of  tbe  car,  and  were  reUBted  and  re- 
strained by  the  baggage  master,  who  hap- 
pened to  be  passing  at  the  time.  In  the 
struggle  which  resulted,  both  tramps  drew 
revolvers,  which  they  had  Hecreted  about 
their  clothing,  aad  one  of  them  discharged 
his  revolver  at  plaintiff,  who  was  6  feet 
away;  the  ball  Htriking  plaintifT  in  the  left 
knee  joint,  he  at  the  time  taking  no  part  in 
tbe  struggle  between  the  tramps  and  the 
baggage  master.  During  the  struggle,  th 
baggage,  master  and  both  tramps  fell  to  th 
'floor,  and  one  of  tbe  tramps  raised  oo  hi 
knees,  and  fired  a^aia  at  plaintiff,  but  th 
ball  did  not  strike  plaintiff,  but  went 
through  the  top  of  the  car.  As  a  result  of 
tbe  wound  in  the  knee  joint,  plaintiff  suf- 
fered great  pain  and  agony,  was  pre 
vented  from  attending  to  his  regular  dutiet 
for  a  period  of  some  weeks,  and  was  forced  to 
incur  large  expense  in  medical  attention,  etc 
It  IB  allied  that  the  injuries  resultii^  to 
plaintitr  "were  due  entirely  to  the  gross  and 
iDexcuaable  Diligence  and  want  of  caution 
and  foreaight"  on  tbe  part  of  the  defendant, 
its  servants  and  employees  in  charge  of  the 
train,  in  placing  the  tra^npa  in  the  car,  in 
failing  to  search  and  take  from  them  the  re- 
volvers concealed  in  their  clothing,  in  fail- 
ing to  securely  bind  them,  and  in  failing  to 
extend  to  plaintifT  such  other  and  further 
protection  as  was  necessary  to  prevent  the 
iojuriee ;  all  of  which,  it  is  alleged,  it  wns 
the  duty  of  the  defendant  to  have  done.  It 
is  also  alleged  that  the  plaintiff  did  not  in 
anyway  consent  to  or  contribute  to  his  inju- 
ries by  participating  in  the  struggle  be- 
tween the  baggage  master  and  the  tramps, 
or  otherwise.  To  this  petition,  the  dpfeml- 
ant  interposed  a  general  demurrer,  to  the 
overruling  of  whi<m  it  excepted.  The  case 
bubscque^ly  proceeded  to  trial,  and  upou 
motion  of  the  defendant  the  judge  granted 
a  nonsuit.  To  this  judgment,  the.  plaintiff 
excepted.  The  exception  which  complains 
ot  Uie  overruling  of  the  demurrer  will  be 
first  disposed  of. 

There  does  not  seem  td  be  aay  serious 
controversy  between  counsel  as  to  what  is 
the  law  of  this  case.  It  is  conceded  that  the 
duty  which  the  railway  company  owed  to 
the  plaintiff  was  the  same  duty  which  it 
would  owe  to  a  passenger  under  similar  cir- 
cumstances. It  is  tbe  duty  of  a  railway 
company  to  protect  its  passengers  from  in 
suit  or  injury  at  the  hands  of  fellow  passen- 
gers, or  of  third  persons,  when  the  circum- 
Bta,ncen  arc  ^uch  that  a  person  in  the  expi- 
cite  of  that  degree  of  diligence  known  t<> 
tbe  law  as  extraordinary  care  would  see,  oi 
should  apprehend,  that  the  passenger  was  in 
dui^r  of  insult  or  injury:  and  when  tlii' 
ciroBmctancea  are  such  that-  Uie  employees 
ifFchKrge  of  the  train,'  in  the  eXeTcise  of  tbe 
B9  L.  a.  A. 


degree  of  diligence  above  referred  to,  should 
have  foreseen  that  an  insult  or  injury  wa* 
to  be  reasonably  apprehended,  and  failed  or 
refused  to  use  tbe  means  at  hand  to  protect 
the  passenger  therefrom,  the  railway  com- 
pany is  liable  to  the  passenger  for  any  dam- 
ages he  sustains  as  a  consequence  of  such 
failure  or  refusal.  "The  general  rule."  say^t 
the  American  &  English  Encyclopfsdia  of 
Law  [vol.  5,  2d  ed.j,  p.  553,  "would  seem  to 
be  that  whenever  a  carrier,  through  its 
agcntH  or  servants,  knows,  or  has  oppor- 
tunity to  know,  of  a  threatened  injury,  or 
might  have  reasonably  anticipated  the  hap- 
pening of  an  injury,  and  fails  or  neglectjj  to 
take  the  proper  precauti<His,  or  to  use  prop- 
er means,  to  prevent  or  mitigate  such  in- 
jury, tbe  carrier  ia  liable,"  Mr.  Elliott  in 
his  work  on  Railroads  |vol.  4.  |  1639),  in 
referring  to  tbe  duty  of  protection  against 
third  persons  or  other  passengers  whitih 
railroad  companies  owe  to  their  passengers, 
says:  "It  is  their  duty  to  use  proper  care 
and  vigilance  to  protect  them  from  injuries 
by  sucli  persons,  that  might  reasonably  have 
been  foreseen  and  anticipated."  Mr.  Fi't- 
tei%  io  referring  to  the  subject  now  under 
consideration,  says:  "Knowledge  of-  the 
passenger's  danger,  or  of  facts  and  circum- 
stances from  which  that  danger  may  rea- 
sonably be  inferred,  is  necessary  to  fix  the 
carrier's  liability  in  this  class  of  cases."  1 
Fetter,  Carr.  Pass,  i  U8.  Mr.  Uutchinson 
says;  "The  law  seems  to  be  now  well  set- 
tled that  the  currier  is  obliged  to  protect 
his  passenger  from  violence  atid  insult,  from 
whati'\er  source  arising.  He  is  not  regard- 
ed an  an  insurer  of  his  pa.s^nger's  safety 
iigainst  every  possible  source  of  danger,  but 
he  in  bound  to  use  all  aucb  reasonable  pre- 
cautions as  human  judgment  and  foresight 
capable  of,  to  make  bia  passe iippi's 
journey  safe  and  comfortable."  Hutch in- 
,  Carr.  S  5W0.  See  also:  Spohn  v.  Mis- 
H  P.  It.  Co.  87  Mo.  74;  Fettoa  v.  Chica- 
go, R.  I.  £  P.  K.  Co.  69  Iowa,  577,  29  N.  W. 
018;  S!ra  v.  Wabash  R.  Co.  115  Mo.  127,  21 
S.  W.  905;  Louiivitle  d  X.  B.  Co.  v.  .Mc- 
Eicatt,  17  Ky.  L.  Rep.  40Q;  Wmt  MemphiH 
racket  Co.  V.  While,  99  Tenn.  258,  38  I..  R. 
A.  427,  41  S.  W.  .W3;  Bivhmond  £  D.  R.  Co. 
V.  Jfffcrsoii,  89  Ga.  354,  17  L.  R.  A.  571,  IR 
S.  E.  09. 

lis  is  not  a  case  where  the  passenger 
as  damages  for  the  reason  that  the  con- 
ductor and  other  employees  in  charge  of  the 
'  lin  tailed  or  refused  to  protect  him  after 
become  apparent  that  the  injury  niiglit 
result  to  him  from  the  presence  upon  the 
^rain  of  a  third  person:  hut  the  plaintiff's 
;ase  depends  upon  whether  the  circumstan- 
■C3  alleged  in  the  petition  were  such  that 
;|]e  employees  in  charge  of  the  train,  in  tbe 
exercise  of  extraordinary  care  for  his  pro- 
.ection, — that  is,  using  the  utmost  vigilance 
ind  care,  or  that  extreme  care  and  caution 
iihich  very  prudent  persons  exercise, — ■ 
ihould  have  foreseen  that  the  tramps  who 
iiid  been  arrested  by  them,  and  brought  into 
liut  part  of  tbe  coach  in  which  the  plain- 
Li  ll'a  duty  required  him  to  ride,  were  armed 
1th  deadly  weapons,  at>d  would  attempt  ti 


vGtHK^Ie 


loa 


GtORQlA    SUPBEUB    COUBT. 


JULT. 


escape,  and,  while  making  their  attempt, 
would  discharge  the  deadly  weapons  st  oni 
who  was  taking  ao  part  in  the  efforts  made 
lijr  an  employee  to  prevent  such  escape.  If 
an  extremely  prudent  employee  would  have 
foreseen  that  this  would  hai'c  probably  hap- 
pened, then  it  was  the  duty  of  the  cuiployees 
on  the  train  to  take  all  reasonable  precau- 
tions to  prevent  such  an  occurrence,  and  it 
would  have  been  their  duty  to  search  the 
trampa  to  see  if  they  were  armed,  and  to 
have  securely  bound  them.  If  there  was 
nothing  in  the  circumstances  imder  which 
the  tramps  were  arrested,  or  in  their  man- 
ner when  brought  into  the  train,  to  cause  an 
extreroely  prudent  person  to  apprehend  tliat 
they  were  dangerous  characters/  and  would 
probably  resort  to  violence  in  order  to  es- 
cape from  the  train,  and  nothing  to  indicate 
to  such  a  person  that  they  were  probably 
armed  with  deadly  weapons,  then  a  failure 
to  search  the  persona  of  the  tramps,  and  to 
securely  bind  them,  would  not  be  siich  neg- 
ligence on  the  part  of  the  employees  in 
clmrge  of  tlie  train  as  to  render  the  com- 
pany liable  to  the  plaintiff.  There  is  noUi- 
ing  alleged  in  the  petition  as  to  the  charac- 
ter bf  these  tramps.  It  does  not  appear 
whether  they  were  known  or  unknown  to 
the  employees  in  charge  of  the  train.  There 
is  nothing  in  the  allegations  showing  that 
the  employees  should,  on  account  of  their 
Icnowlcdge  or  past  eitperience,  as  extremely 
prudent  persons,  have  known  or  apprehend- 
ed that  tramps  engaged  in  stealing  a  ride 
upon  the  train  at  the  place  where,  and  the 
circumstances  under  which,  these  were  dia- 
«overed,  were  probably  dangerous  charac- 
ters, and  their  presence  a  menace  to  pauten- 
gers  and  others  to  whom  the  railway  com- 

{lany  owed  the  duty  of  protection.  The  al- 
egations  are  simply  that  the  persons  were 
negroes,  that  they  were  tramps,  and  that 
they  were  engaged  in  stealing  a  ride  upon 
the  train.  Is  even  an  extremely  prudent 
person  bound  to  presume  that  a  negro  tramp 
Hteo-ling  a  ride  upon  a  train  is  such  a  dan- 
gerous person  that  he  should  not  be  per- 
mitted to  stay  upon  the  train  unsearched 
and  unbound?  Simply  because  a  person  is 
ft  n^ro,  he  is  not  to  be  necessarily  deemed 
dangerous.  On  the  contrary,  experience  has 
demonstrated  that  as  a  rule  negroes  are  not 
dangerous  persons.  Is  a  tramp  necessarily 
a  dangerous  persont  The  word  "tramp"  in. 
dicutcs  "a.  foot  traveler;  a  tramper;  often 
used  in  a  bad  sense  for  a  vagrant,  or  wan- 
dering vagabond."  Webster,  International 
Diet,  It  is  (ieflned  by  the  Standard  Dic- 
tionary to  be  "an  idle  wanderer;  itinerant 
beggar;  vagrant;  vagabond."  Because  a 
man  is  a  tramp,  he  is  not  necessarily  dan- 
gerous. The  idea  conveyed  to  the  mind  by 
the  word  is  that  simply  of  an  idle,  worthless 
fellow  who  wanders  about  the  country  seek- 
ing to  secure  a  living  without  toil.  Simply 
because  these  men  were  negro  tramps,  it  was 
not  to  be  inferred,  even  by  an  extremely 
prudent  person,  that  they  were  characters 
ao  dangerous  as  to  make  it  altogether  un- 
safe for  any  person  to  be  lodged  in  the  same 
as  L.  R.  A. 


car  with  thcni.  But  it  is  said  that  these  ne- 
gro tramps  were  violating  the  law.  This  ia 
true.  To  steal  a  ride  upon  a  train  is  a 
crime  in  this  state,  but  it  is  only  a  misde- 
meanor. While  it  may  be  that  even  an  ordi- 
narily prudent  person  would  have  reason  to 
apprehend  that  negro  tramps  under  arrest 
for  a  misdemeanor  would  escape,  if  afforded 
a  reasonable  opportunity,  still  an  extremely 
ciLreful  person  could  not  reasonably  appre- 
hend that  in  making  such  an  attempt  they 
would,  in  order  to  ellectuate  it,  make  a  mur- 
derous BhsHUlt  with  a  deadly  weapon  either 
upon  one  who  made  an  effort  to  thwart  this 
attempt,  or  upon  another  who  was  taking 
no  part  in  such  effort.  It  ia  true  that  the 
petition  alleges  in  general  terms  that  the  de- 
fendant was  guilty  of  negligence,  but  it  also 
sets  forth  what  is  claimed  by  the  pleader  to 
be  the  act  of  n^ligence,  and  the  only  act  of 
negligence  allegi^  is  the  failure  of  the  com- 
pany's servants  to  search  the  tramps  for 
weapons  and  to  securely  biid  them,  or 
place  a  guard  over  them.  The  conchinion  of 
the  pleader  that  this  is  negligence  does  not 
prevent  the  court  from  passing  upon  the 
question  as  to  whether  the  facts  alleged 
nhow  the  company  to  have  been  negligent. 
There  is  nothing  in  the  allegations  of  the 
petition  from  which  it  appears  that  the  em- 
ployees in  charge  of  the  train,  in  the  e^er- 
cise  of  that  high  degree  of  oare  which  the 
railway  company  owed  lo  the  plaintjff  to 
protect  him  from  injury  at  the  hands  of 
those  who  might  be  upon  its  train,  with  its 
consent  or  with  its  knowledge,  could  and 
should  have  foreseen  that  the  two  negro 
tramps  would,  after  having  been  arrested 
and  brought  into  the  train,  attempt  to  es- 
cape, and  in  so  doing  commit  a  murderous 
assault  upon  those  endeavoring  to  prevent 
the  escape,  or  upon  others  who  were  taking 
uo  part  in  such  efforts.  The  petition  fails 
to  set  forth  a  cause  of  action,  and  should 
have  been  dismiitsed  on  demurrer.  The 
judgment  overruling  the  demurrer  will 
therefore  be  reversed. 

In  reference  to  the  exception  of  the  plain. 
tiff  that  the  court  erred  in  granting  a  non- 
suit, as  it  appeared  that  the  evidence  sup- 
ported the  averments  of  the  petition  aub- 
htantiully  as  laid,  the  court  should  not  have 
granted  a  nonsuit.  See  Fleieellen  v.  Fletr- 
:tlcn,  114  Ga.  403,  40  S.  E.  301,  and  cases 
jted;  Fleming  v.  Roberts,  114  Ga.  034,  40 
i.  E.  792.  But  as  the  conclusion  is  now 
reached  that  the  petition  should  have  been 
dismissed  on  demurrer,  while  the  judgment 
grantii^  the  nonsuit  will  be  reversed,  direi- 
will  be  given  that  the  effect  of  this 
rsal  shall  not  be  to  reinstate  the  case, 
which  will  have  been  dismissed  when  the 
judgment  of  this  court  reversing  the  judg. 
Tiient  overruling  the  demurrer  ^all  have 
been  entered  in  the  court  below. 

Judgment  in  owe  case  reverted;  (ft«  othar, 

ivt:rse,d  with  direction. 
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■1.  A  PKyniKater  ot  m.  railroad  ctm- 
paay*  IraTcllBK  apon  baalaesii  ot  the 
esBipaar      from      atBtlon      (<>      ■taftoa 

on  tbe  line  of  the  compAnr.  and  Mopping  be- 
twera  BtatloDs  tor  tlie  purpose  ol  paying  off 
emplofMs  of  the  compan;  vbererer  Ihej 
ma;  be.  Is  not,  wblle  so  doing,  a  "paawnger," 
wltbla  tbp  meaning  of  a  clanse  in  a  poJlCT 
o(  accident  Inanrance  grantlDK  double  Indem- 
nltr  to  the  laaured  If  injured  vbile  riding 
■■  a  paswoger  on  a  passenger  cor  using  ateam 
aa  a  motive  power. 
S.  A  coacli  specially  eqalpped  aad  aaed 
aa  a  par  car,  and  not  a  Teblcle  lor  tbe 
tmn^iortHtlon  of  pusBengera,  la  not.  In  con- 
l(ai[ilBtloD  of  the  contract  Blinded  to  In  the 
prpci>ding  beadnote,  a  paaaengtr  ear ;  and 
this  In  <90  oltbongb  It  bad  former]]'  been  used 
aa  a  pasaenger  car,  and  waa  capable  of  being 
ao  used  again. 

(ADgnBt  8.  1902.) 

EBROB  to  the  City  Court  ot  Maxran  to  re- 
view a  judgment  in  favor  of  plaiutilT  in 
an  action  brought  to  enforce  the  amount  al- 
I^pd  to  be  due  on  an  accident  inaurance 
policy.     Reversed, 

Th*e  facts  are  stated  ill  tlie  opinion. 

Jfeasra.  Deaaan,  HKrria,  ft  Harrla,  for 
plaintiff  in  error: 

The  cfjntract  must  be  interpreted  with 
referents  to  tbe  particular  buainesB. 

G».  Code,  {  3876  (2)  ;  King  v.  TraveUrt' 
Int.  Co.  101  Ga.  64,  2S  S.  K  06;  Xtna  L. 
InM.  Co.  V.  Vandecar,  30  C.  C.  A.  48,  57  U. 
S.  App.  446,  86  Fed.  289;  WUlwns  v.  Pre- 
ferred Mut.  Aeoi.  Aaso.  91  Ga.  698,  17  S. 
E.  fl82. 

A  pasKDger,  In  the  legal  sense  of  the 
word,  is  ouc  who  travels  in  some  public 
conveyance  bj  virtue  of  a  contract,  express 
or  implicit,  with  the  carrier  oa  to  the  pay- 
ment of  fare,  or  what  Is  accepted  as  an 
equivalent  therefor. 

ScheperK  v.  Union  Depot  R.  Co.  (Mo.)  2 
AtD.  k  Eng.  K.  Cas.  N.  S.  21,  note;  Ra^lje 
*  I..  Law  Diet.  Ptusenger;  2  Am.  &.  Eng. 
EtHT.  Ijiw,  p.  742. 

.^n  employee  performing  duty  on  the 
train  is  not  a  passenger. 

Prathcr  v.  Richmond  d  D.  R.  Oo.  80  Ga. 
427,  9  S.  E.  530. 

A  paymaster  is  an  employee. 

HoulhwfMem  «.  Co.  v.  8tngleton,  67  Ga. 
W*i.  66  Ga.  252 :  Ealleli  v.  NeK  York,  L.  K. 
Jl  W.    R.  Co.  42   App.   Div.    123,   68   N.  T. 


Supp.  943;  Uinly  v.  Union  P.  R.  Co.  2 
Idaho,  437,  4  L.  R.  A.  409,  21  Pac.  660; 
Bertiiier  \.  Travrlern'  ins.  Co.  121  Cal.  458, 
41  L.  R.  A.  487,  53  Pac.  918;  ilcVulty  v. 
Pcnn*ylvania  R.  Co.  182  Pa.  479,  38  L.  R. 
A.  376,  38  Atl.  524 ;  Tunney  v.  Midland  R. 
Co.  L.  R.  1  C.  P.  291. 

An  employee  while  traveling  on  the  com- 
pany's business  is  not  understood  to  be  a 


■Hc.ii 


a  by  I 


ui,  J. 


Ttote-'-For  other  caaea  In  this  aeries  aa  ti 
railroad  emplorees  or  olDcera  aa  pasaengers.  a» 
T«aa  k  P.  R.  Co.  v.  Smith  (C.  C.  App.  5th  C] 
SI  L.  R.  A.  321.  and  notn;  Doyle  v.  Fltcbbun 
R.  Co.  'Maaa.)  3a  L.  R.  A.  S44  ;  McNulty  v 
PHioajlranla  M-  Co.  (Pa.l  38  1,.  R.  A.  378 
laonoDc  V.  New  Tork,  M.  H.  &  B.  R.  Co.  (R 
I.)  46  L.  B.  A.  T30:  Lonlavllle  ft  N.  B.  Co.  * 
69  I-  R.  A. 


Texas  d  P.  R.  Co.  v.  Smith,  31  L.  R,  A. 
321,  14  C.  C.  A.  509,  30  U.  8.  App.  176,  67 
Fed.  524 ;  McQueen  v.  Central  BranoK  Union 
P.  R.  Co.  30  Kan.  689,  1  Pac.  139;  iVorrt- 
em  P.  R.  Co.  v.  CkarUaa,  162  U.  S.  359,  40 
L.  ed.  999,  16  Sup.  Ct.  Rep.  848;  O'Brien 
V.  Boston  d  A.  R.  Go.  138  Mass.  387,  62  Am. 
Rep.  279 ;  Vick  v.  .Veto  York  C.  d  H.  ft.  H. 
Co.  95  N.  Y.  267,  47   Am.  Rep,  38;   Abend 

Terre  Haute  d  I.  R.  Co.  Ill  111.  202,  53 
Am.  Rep.  618;  SfcCoAiley  v.  Tennessee  Coal 
I.  d  ft.  Co.  93  Ala.  356,  9  8o.  611;  O'Con- 
neU  T.  fiotftniore  it  0.  R.  Co.  20  Md.  212,  83 
Am.  Dec.  649;  Louisville  d  N.  R.  Co.  v. 
Stuber,  108  Fed.  934 ;  2  Wood,  Railways,  p. 
104S;  5  Am.  t  Eng.  Enc.  Law,  2d  ed.  p. 
616,  note. 

The  plaintiS's  husband  was  not  actually 
1  tbe 


^tna  L.  Ina.  Co.  v.  Vandeear,  30  C,  C.  A. 
48,  g7  U.  S.  App.  44S,  86  Fed.  289. 

Messrs.  Rolud  EIIli  and  Robert 
Hodgea  for  defendant  in  error. 

Fiih,   J.,   delivered   the   opinion    of   th« 

The  plaintiff  in  error  issued  to  Austin, 
the  deceased  husband  of  the  defendant  in  er- 
ror, an  accident  insurance  poHcy,  which  pro- 
vided for  the  payment  of  certain  indemni- 
ties in  the  ev»it  of  accidental  injuries  to 
the  insured,  and  of  *5,000  to  his  widow  in 
case  of  his  death  as  a  result  of  such  inju- 
ries. The  policy  contained  a  stipulation 
that,  "if  such  injuries  are  sustained  while 
riding  aa  a  psascnger,  and  being  actnally 
in  or  upon  any  railway  passenger  car  using 
bteam,  cable,  or  electricity  as  a  motive  pow- 
er, ..  .  the  amount  to  be  paid  shall 
be  double  the  sum  specified  in  the  clause  un- 
der which  claim  is  made."  Austin  wa.** 
paymaster  and  cashier  of  a  railroad  com- 
pany. It  was  his  duty  to  pay  the  salaries 
of  the  employees  of  the  company,  and  tothat 
end  he  made  periodical  trips  over  the  line 
of  the  railroad  in  what  was  known  aa  a 
"pay  car."  This  car  had  originally  been 
one  of  the  regular  sleeping  car»  in  use  on 
the  railroad,  but  had  been  altered  so  as  to 
make  it  sert'e  the  purpose  before  indicated. 
It  was  described  by  one  of  the  witnpsses  as 
follows:     "In    the    front   end    there    was  a 

Weaver  iKy.)  50  L.  R.  A.  aSl ;  Whitney  v.  New 
York,  N.  H.  A  II.  K.  Co.  (C.  C.  App.  1st  C.)  BO 
L.  B.  A.  ei-t;  Chmtaoooga  Rapid  Transit  Co. 
V,  Venable  (Tenn.)  51  L.  R.  A.  8R8 ;  rclerson 
».  Stattlc  Traction  Co.  (Wash.)  53  L.  B.  A. 
586:  and  SnndereoD  v.  PuDthac  Lumber  Co.  (W. 
Va.j  35  L.  B.  A.  008. 
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cooking  stove,  tu>d  all  of  the  things  for 
cooking.  In  the  center  of  the  car  there  were 
regular  Pullman  bertha  to  steep  twelve  peo- 
ple; aud  in  the  observatioo  end,  which  we 
uneU  for  paying  off,  it  had  two  large  win- 
dowa  and  a  settee,  aod  some  nice  chairs, 
and  a  table  that  we  used  for  a  dining  table. 
In  the  part  exclusive  of  the  kitchen  and  ob- 
servation end,  where  the  mooey  was  paid 
out,  there  were  regular  seata,  the  same  that 
any  other  paeseuger  or  sleeping  car  has." 
It  was  also  equipped  with  an  iron  safe  in 
which  money  was  kept,  aitd  with  guns  and 
ammunition  for  the  protection  of  the  prop- 
erty in  the  car.  On  occasiims  the  equip- 
ment nf  the  car  was  changed,  and  it  was 
put  ioto  wrvice  as  a,  regular  sleeping  car. 
The  pay  train  did  not  ruD  on  a  regular 
acliiidiite,  hut  stopped  at  any  station  or  be- 
tween etations,  wherever  it  was  necessary 
to  pay  out  money.  Austin  would  frequent- 
ly count  out  money  between  stations,  pre- 
paratory to  paying  it  at  the  next  etop. 
While  on  one  of  these  trips  the  pay  car  was 
derailed  sjid  overturned,  and  a  rille  hang' 
ing  in  a  rack  in  the  car  was  thrown  to  the 
floor  and  discharged,  killing  Austin.  Hiu 
widow  demanded  double  indemnity  under 
the  clause  of  tlie  policy  before  quoted.  This 
was  refuse)],  and  she  brought  suit  for  $10, 
000.  The  insurance  company,  in  its  answer 
admitted  liability  for  £5,000,  and  made  i 
tender  of  that  amount  in  full  of  alt  claims 
against  it.  which  was  refused,  and  the  < 
went  to  trial.  There  was  practically 
conflict  in  the  testimony  of  the  witneii 
the  material  portions  of  wliich  have  been 
substantially  aet  out  above;  the  only 
dence  introduced  by  the  insurance  > 
pany  being  an  extract  from  the  proof  'jf 
death  submitted  by  Mra.  Austin,  to  the  ef- 
fect that  the  injury  which  caused  hev  hus- 
band's death  was  received  whiTe  he  was  en- 
gaged in  dischorginK  his  duties  as  cashier 
and  paymaster  of  tiie  Georgia  Southern  A. 
t'lorida  Railroad  Company.  At  the  conclu- 
sion of  the  evidence,  counsel  for  the  defend- 
ant made  a  written  motion  to  direct  a  ver- 
dict in  its  favor  on  the  controlling  iasue  id 
the  case,  viz.,  the  right  of  the  ptaintilT,  un- 
der the  evidence,  to  recover  double  indem- 
nity. This  motion  was  denied,  and  the 
case  went  to  the  jury,  who  found  for  the 
plaintiff  the  full  amount  sued  for.  The  de- 
fendant made  Si  motion  for  a  new  trial, 
which  was  overruled,  and  it  excepted. 

I,  From  the  foregoing  it  will  be  spfii  that 
the  single  (juestirai  presented  for  determin- 
ation by  this  ease  is  whether  or  not.  undei 
the  admitted  facts,  Austin  was,  at  tlie  time 
of  receiving  the  injuries  which  caused  hi 
death,  riding  as  a  passenger  upon  a  railwa 
passenger  car,  within  the  meaning  of  that 
clause  of  his  policy  of  insurance,  which  pro- 
vided that  he  should  receive  double  indem- 
nity in  the  event  that  he  should  be  acci- 
denUlly  injured  or  killed  while  so  riding. 
This  question  may  be  subdivided  into  two 
branches:  First,  Was  he  a  passenger!  and 
second,  Waa  the  car  in  which  he  was  ri"'  — 
a  passenger  cart  *'A  passenger,  in  thi 
gal  sense  of  the  term,  is  one  who  trave 
31»  L.  R.  A. 


some  public  conveyance  by  virtue  of  a  eoa- 
tract,  express  or  implied,  with  the  carrier. 

as  to  the  payment  of  fare,  or  that  which  is 
ucceoted  as  an  equivalent  therefor."  5  Am. 
&,  Ei\g.  Eac.  Law,  2d  ed.  p.  4B6.  "One  may 
be  both  a  passenger  and  an  emplc^ee  of  it 
railroad  conipanj,^an  employee  when  pass- 
ing over  the  road  at  a  time  when  actually 
engaged  in  performing  duties  for  the  com- 
pany, but  a  passenger  while  not  so  engaged, 
but  riding  from  one  place  te  another,  even 
though  continuing  all  the  while,  in  a  pop- 
ular sense,  in  the  employ  of  the  company," 
Id.  516.  It  in  not  denied  that  Austin  was  an 
employee  of  the  railroad  company  at  the 
time  he  was  killed.  The  quesUon  ia.  Was 
he  also  a  paasengerT  The  mere  fact  that  he 
waa  not  a,  part  of  the  operating  force  or 
train  crew  engaged  in  the  act  of  propelliag 
the  train  does  not,  as  seem.i  to  be  contended 
by  counsel  for  the  defendant  in  error,  invest 
him  with  that  character.  He  was  certainly 
"passing  over  the  road  at  a  time  when  ac- 
tually engaged  in  performing  duties  for  the 
company."  Hia  case  cannot  be  analogized 
to  that  of  an  official  or  an  attorney  who 
travels  over  the  road  for  the  purpose  of 
reaching  a  point  where  duties  are  to  be  per- 
formed for  the  company,  and  who,  while  so 
traveling,  is  engaged  in  the  performance  of 
no  duty  whatever.  While  the  pay  train  was 
going  from  one  station  or  point  to  another, 
the  pnymanter  was  as  much  on  duty  as  is 
the  flagman  of  a  passenger  or  freight  train, 
v.'hoso  aoto  duty  it  is  to  keep  a  lookout  fur 
other  trains  when  the  train  on  which  be  is 
tiding  has  stopped  between  stations.  In  the 
(■««■  of  Prathrr  v.  Richmond  i  D.  R.  Co.  SO 
Ga.  427.  0  S.  K  G30.  the  decen.ied  husband  of 
the  pluintllf  was  one  of  a  gang  employed  on 
the  defendant's  material  train  to  loud  ar,d 
unload  cars,  and  it  was  Iiis  duty  "to  do  any- 
thiiig  to  insure  the  careful  working  of  the 
truin."  He  was  killed  while  the  train  was 
nkoving  from  one  point  to  another,  and  at 
a  time  when  lie  had.no  active  duty  to  per- 
torm.  The  question  arose  whether  or  not 
he  WHS  a  coemployee  of  those  who  were  ac- 
tually operatii^  the  train.  This  qu(■^itioQ 
'liis  decided  in  the  affirmotive,  our  pre-ent 
chief  justice,  who  delivered  the  opinion,  us- 
ing the  following  language,  which  we  think 
is  (directly  applicable  to  the  case  at  har: 
■'The  fact  that  he  had  no  active  duty  to  per- 
form while  riding  from  one  point  of  work 
to  another  did  not  make  him  any  the  les^ 
an  employee  during  those  times.  He  coulil 
not  be  an  employee  whilst  at  work  at  one 
mile  post,  and,  having  finished  theru.  };('t 
on  the  car  to  go  to  the  next  mile  \n}st. 
and  while  riding  the  mite  become  a  passen- 
ger, and  at  the  end  of  the  mile  become  an 
employee  again."  If  the  reasoning  there  em- 
plo^'ed  be  correct,  the  case  cited  settles  be- 
yond all  question  that  Austin  was  not,  in 
legal  contemplation,  n  passenger;  and  hence 
that  his  widow  is  not  entitled  to  recover  the 
double  indemnity  for  which  she  sues.  This 
view  is  not  in  conflict  with  any  of  the  cares 
cited  in  the  brief  of  counsel  for  the  defend- 
ant in  error.  A  caM*  upon  which  npecinl 
streiis  seems  to  be  laid  is  that  of  Berliner  v. 
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Tiareler^  /n».  Co..  121  Col.  468,  41  L.  E. 
A.  467,  63  P«c.  918,  wliere  the  supreme 
rourt  of  Califomia  bcld  that  the  plaintiff 
was  entitled  to  recover  double  indemnity  un- 
der a  clauee  in  a  policy  of  accideot  inRur- 
antc  almost  ideotical  with  the  one  now  un- 
der consideration,  although  the  insured,  at 
the  time  of  the  accident,  hj  invitation  of  an 
ollicer  of  the  nulroad  company,  was  riding 
upon  the  en^^ne  of  the  tr%in  on  which  he 
waH  traveling;  it  being  ruled  that  the  fact 
of  his  riding  upon  the  engine  did  not  de- 
prive him  of  bis  character  of  passenger. 
That  case,  however,  cannot  properly  be 
compared  to  the  one  now  under  considera- 
lion.  because  the  relationship  of  the  insured 
to  the  railroad  company  in  the  two  cases 
was  widely  different.  Berliner,  so  far  aa 
appears  from  the  published  report,  was  not 
employed  by  or  coanected  with  the  railroad. 
Apparently  he  had  paid  hia  fare  l«fore  be- 
giitniiig  bis  journey.  The  court  in  that  ease 
takes  special  occa.iion  to  say,  on  page  465, 
121  Cal.  page  470,  41  L.  R.  A.,  and  page 
921,  53  Pnc,  that,  if  he  had  been  riding  on 
the  train  us  an  employee  of  the  railroad 
oompany,  the  iHHUrantT;  company  would  not 
l(i>  liable  uodcr  the  clause  providing  for  dou- 
ble indemni^'.  In  the  case  of  Jonet  v.  81. 
Louia  ti.  W.  R.  Co.  125  Mo.  «Ofi.  3(i  L.  R. 
A.  718,  28  B.  W.  883,  it  was  held  that  the 
porter  of  a  Pullman  sleeping  car  occupied 
the  position  of  a  passenger  of  the  railroad 
company  in  respect  to  the  careful  running 
ajid  management  of  the  train;  but  in  that 
ease  the  porter  was  not  employed  by  the 
railroad  company,  as  was  the  paymaster  in 
thJB  case.  On  the  other  hand,  in  the  well- 
considered  case  I  of  McQiir.cn  v.  Central 
Branch  Union  P.  R.  Co.  30  Kan.  688,  1 
Pac.  139,  it  was  held  that  a  plaintiff  in  the 
employment  of  a  railroad  company,  painting 
depots,  brides,  tanks,  and  switches  along 
the  line  of  the  road,  and  who  was  trans- 
ported over  the  road,  to  discharge  the  du- 
ties of  his  employment,  in  a  small  ^tcani 
«ar  need  by  officers  and  employees'  of  the 
railroad  company,  was  not  ■  passenger  with- 
in the  true  nensc  of  that  term,  nor  entitled 
to  the  rights  of  a  passenger.  That  case  is 
in  principle  directly  parallel  with  the  case 
now  before  ua,  and,  while  not  binding  on 
us,  its  reasoning  is  satisfactory  to  ua  as 
authority  for  the  position  tliat  we  take.  To 
the  same  effect,  sec  Eanaat  F.  R.  Co.  v. 
t-alm/m,  11  Kan.  83.  The  reason  for  making 
a  distinction  in  the  contract  of  iniiirance 
between  passengers  riding  as  such  and  em- 
ployees of  ft  railroad  company  in  the  dis- 
*harge  of  their  duties  is  not  far  to  seek. 
The  law  throws  greater  protection  around 
paK>ienncrB  than  employees,  and  requires  of 
railroad  compnniea  greater  diligence  in  pro- 
viding for  their  safety.  Consequently,  the 
ri»k  of  insuring  a  passenger  is  not  so  great 
as  that  of  insuring  an  employee.  With  this 
in  view,  the  true  test  to  be  applied  to  de- 
termine whether  one  injured  in  a  railroad 

pany  double  indemnity  is  to  inquire  whether, 
presuming  that  a  right  of  action  exists 
against  the  ndlroad  company,  the  plaintiff 
■S9L.R.  A. 


would  be  entitled  to  sue  that  company  in 
the  capacity  of  a  passenger  or  an  employee. 
In  A-iutia't  Case  to  aik  that  question  is  to 
answer  it,  for  it  is  clear  that  the  railroad 
company  owed  him  no  other  duty  then  that 
of  employer  to  employee,  and,  if  liable  to 
his  widow,  is  only  so  on  the  ground  of  that 
relationship. 

2.  The  evidence  shoiwB  that  the  car  in 
which  Austin  was  riding  at  the  time  of  the 
accident  was  a  coach  specially  equipped  for 
use  by  the  oMcers  and  employees  of  the  rail- 
road company  as  a  pay  car.  It  was  not  in 
any  sense  a  passenger  car,  within  the  mean- 
ing of  the  contract  of  insurance,  any  more 
than  a  mail  or  baggage  car  could  be  so 
considered.  It  was  uud  for  a  particular 
purpose,  and  that  purpose  was  not  the  trans- 
portation of  passengers.  That  it  bad  for- 
merly  been  used  aa  a  passenger  car,  and  was 
capable  of  being  so  used  again,  can  make  na 
dinereoce,  in  view  of  the  fact  that  at  the 
time  of  the  accident  it  was  used  for  an  al- 
together different  object.  The  testimony  of 
a  witness  that  it  was  a  passenger  car  was 
improperly  admitted,  being  merely  his  con- 
cluaioD  from  a  given  state  of  facts,  and  is 
unavailing  in  the  face  of  other  evidence, 
which  described  the  car  in  detail,  and  nega- 
tived such  a  conclusion. 

The  foregoing  disposes  of  the  case  on  its 

merits  favorably  to  the  contentions  of  the 

plaintiff  in  error.  It  follows  that  the  charges 

of  the  court  which  were  not  in  consonance 

~th  the  principles  here  laid  down  were  er- 

neous;  that  the  trial  judge  should  have 
directed  a  verdict  in  favor  of  the  insur- 
ince  company  as  to  the  double  indemnity; 
ind  that  the  verdict  returned  for  the  plain- 
tiff for  the  full  amount  sued  for  was  con- 
trary to  law  and  the  evidence,  and  should 
have  been  set  aside  on  motion  for  new  trial. 

Judgniittt   reversed. 
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I.  niille  the  icenernl  rnle  ■•  ihnt  If, 
■uliaeiiueDdr  *•>  >n  orislnni  ivruiiicful 
or  ueKltment  »<■(.  n  new  eanae  hxa  In- 

terveiied.  ot  ItHcIf  sufficient  to  stand  aa  the 
•tlciidnotea  by  Cobb.  J. 

NoTE.^r.ir   B   case   <□   this   serlfii   very   slm- 
ir  iu  lis  (acts  to  tlie  above,  see  ClnflnnntE.  H. 
&  D.  H.  Co.  v.  Knssen  (Ohio)  16  L.  R.  A.  874. 

to  eflBct  of  iDtervenlng  cnuse  on  liability 

Kanawbft  Countr  Ot.  (W.  Va.l  8  I,.  K.  A.  82  ■ 
and  Smltbwlck  v.  Hall  &  U.  Co,  (Conn.)  12  L. 
R.  A.  279  :  also  l-eonajlvaola  R.  Co,  t.  Ilam- 
mltl  (N.  J.  L.)  24  L.  R.  A.  S31 :  Oootllaniler 
Co.  V.  Standard  Oil   Co.   (C.  C.  A!)p.  Tch 

!7  I,.  R.  A.  S»3 ;  and  Stone  v,  Boston  A  A. 

9.  (Han.)  41  L.  B.  A.  764. 
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cause  ot  the  mlaCarCuiie,  tb«  former  mait  b 
CDnHldn-od  na  too  remote,  Itlll,  i(  the  ehai 
actcr  of  tbe  latcrrenlDE  act  claimed  ta  breal 
tbe  conn»'tioii  betvera  tbe  original  wronsfal 
act  and  tbe  sobaeijiieat  lojurj  was  tncb  a> 
Ita  probable  or  natural  consequeneea  could 
reaaonnbl;  have  been  anticipated,  appre- 
lieuded.  or  foreseen  b;  tlie  origiaal  wrong- 
doer, tbe  cauaal  cannectlon  Is  not  broken,  and 
tile  original  wrongdoer  la  reBponaible  tor  all 
of  the  coiiseQiiencea  reanltlng  from  tbe  Inter- 

S.  Tli«re    WBB    no   CFFor    In    nnT-   ot   the 
rallnv"    complnlned    nt    which    required 
the  (rt^ntlDg  of  a   new    trial.     Tb«  evidence 
autborlted  (he  verdict,  and  tbe  court  did 
err  in  refusing  to  grant  a  new  trIaL 

(Aognst  T.  1902.) 

ERROR  to  the  City  Court  for  RichiDODil 
County  to  review  %  iudgrnent  in  favor 
of  plaintitf  in  an  action  brought  to  recover 
damagen  for  the  alleged  negligent  killing  of 
plfuntilT'a  son.     Affirmed. 

The  facts  are  utated  in  the  opinion. 

ifr.  Joaepb  B.  CwmtiiaB,  for  plaintitf 

If  the  damages  are  only  the  imaginary 
passible  result  of  tbe  to>rtioiis  act,  or  oU 
aod  contingent  circumstances   preponderate 
Urgely  in  c&using  the  injtirioUB  eSect,  Buch 
dunsiges  are  too  remote  to  be  the  basis  of 
reooverr  against  the  wrongdoer. 

Ga.  Code,  }  3012;  Perry  v.  Central  R.  Co. 
66  Q«.  T61 ;  16  Am.  A.  Eng.  Enc.  Law,  p. 
43Q;  Boag  v.  Lake  Shore  d  M.  S.  R.  Co.  86 
Fa.  293,  27  Am.  Rep.  653;  Uacon  t.  Dykes, 
103  Ga.  84T,  31  S.  E.  443;  Central  R.  Co.  v. 
Prioe.  lOe  Ga.  17(t,  43  L.  R.  A.  402,  32  S. 
K.  77;  Central  K.  Co.  v.  Edtcarda,  111  Ga, 
626,  36  S.  E.  810. 

An  intervening  efflcient  cause  Is  a  new 
and  independent  force  whicb  breaks  the 
causal  connection  between  the  original 
wrong  and  the  injury,  and  itself  becomes 
the  direct  and  immediate — that  is,  the 
proximate — cause  of  an  injury. 

16  Am.  &.  Eng.  Enc.  Law,  pp.  444,  446 ; 
Louisiana  Hut.  Ins.  Co.  v,  Tweed,  7  Wall. 
44,  ID  L.  ed.  66;  Washington  v.  Baltimore  & 
0.  R.  Co.  17  W.  Va.  190;  Lortieville  A  N.  K. 
Co.  V.  Kelsey.  8B  Ala.  287,  7  So.  648. 

The  fact^  testified  to  raise  only  a  mere 
coidecture,  excite,  only  a  suspicion;  and 
bUch  conjectures  are  not  sufficient  to  sustain 
a  verdict.. 

Ga4nt!tiiille.  J.  £  8.  R.  Co.  v.  Bdmondjon, 
101  Ga.  747,  29  8.  E.  213. 

Messrs.  C.  Henrj  Cohen  and  Henr^  O. 
Haminond,  for  defendant  in  error: 

The  act  of  a  third  person — independent, 
u^ligent,  innocent,  or  unavoidable  act — 
contributing  to  the  original  wrongful  act, 
will  not  prevent  a  recovery. 

Wataon,  Damages  for  Personal  Injuries, 
f  68;  McDonald  v.  Snelling,  14  Allen.  2UG, 
02  Am.  Dec.  T68 ;  Pa8lsn«  v.  Adams,  40  Cal. 
87 ;  Spilte  V.  Baltimore  d  O.  K.  Co.  75  Md. 
188,  23  Atl.  307;  Hill  v.  Winsor,  118  Mass. 
251 ;  Lowery  t.  Manhattan  R.  Co.  0»  N.  Y. 
158,  62  Am.  Rep.  12,  1  N.  E.  608;  Weiek  v. 
Lander,  76  III.  93;  Btighcg  v.  McDonough, 
43  N.  J.  L.  469.  39  Am.  Rep.  603. 
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The  fact  that  deceased  would  not  have 
been  killed  but  for  the  "other  engine"  will 
not  diachargB  defendant. 

Atlanta  v.  Wilson,  59  Ga.  644,  27  Am. 
Rep.  396;  Slieridan  v.  Brooklyn  City  d  X. 
R.  Co.  36  N.  Y.  39,  93  Am.  Dec.  490;  Byrne 
V.  Wilson,  16  Ir.  C.  L.  Rep.  332;  Watson, 
Damages  for  Personal  Injuries,  J  64;  Smith 
V.  Nne  York.  8.  d  W.  R.  Co.  46  N.  J.  L. 
7;  Han-is  v.  Union  P.  R.  Co.  4  McCrary, 
464,  13  Fed.  6Sli  McElroy  v.  Tlashiia  d  L. 
R.  Corp.  4  Cush,  400,  60  Am.  Dec.  794;  Un- 
ion R.  d  Transit  Co.  v.  Btuicklet,  119  III. 
232,  10  N.  B.  S96;  £o(on  v.  Boston  d  L.  B. 
Co.  11  Allen,  500,  87  Am.  Dec.  730. 

When  defendant  negligently  threw  ita  pas- 
senger out  of  itn  car.  teavii^  him  helpless 
on  the  track,  it  should  have  anticipated  that 
he  would  be  run  over  and  killed. — especial- 
ly if  the  track  on  which  he  was  thrown  was 
dubject  to  use,  not  only  bv  defendant'n 
trains,  but  l^  those  of  various  independent 
railways. 

Watson,  Damages  for  Personal  Injuries, 
i  71;  Lane  v.  Atlantic  Works,  111  Mass. 
13G;  Pittsburgh  Soutbcrn  R.  Co.  v.  Taylor, 
104  Pa.  316,  40  Am.  Rep.  BSO;  Seale  v.  Onlf, 
C.  i  B.  F.  R.  Co.  65  Tex.  274,  57  Am.  Rep. 
602;  Campbell  v.  BlUltcater,  32  Minn.  308. 
50  Aw,  Rep.  669,  20  K.  W.  320:  Burrell 
Tap.  V.  Uncapher,  117  Pa.  353,  H  Atl.  619; 
Carterviile  v.  Cook,  129  III.  152,  4  L.  R,  A. 
721,  22  N.  E.  14;  toiccry  V.  Manlmttan  K. 
Co.  09  N,  Y.  158,  62  Am.  Rep.  12,  1  N.  E. 
608;  Colorado  Uortg.  d  Inoest.  Co.  v.  Bees, 
21  Colo.  436,  42  Pac.  42 ;  Chicago,  R.  I.  d 
P.  R.  Co.  V.  Sutton,  11  C.  C.  A.  251,  27  V. 
a.  App.  310,  03  Fed.  394. 

The  question  of  proximate  cause  is  one  of 
fact  peculiarly  tor  the  jui^. 

Watson,  Damages  fen:  Personal  Injuries. 
chap.  15;  Grand  Trunk  R.  Co.  v.  Ives,  144 
U.  S.  408,  30  L.  ed.  485,  12  Sup.  a.  Rep. 
679;  Herbert  v.  Southern  P.  Co.  121  Cal. 
227,  53  Pac.  051 ;  Andretos  v.  Sevi  York  de 
N.  E.  R.  Co.  60  Conn.  29,^,  22  Atl.  560: 
Gardner  v.  Frieilerieh,  25  App.  Div.  621,  4'J 
N.  Y.  Supp.  1077 ;  Scftumoier  v.  8t.  Pavl 
d  D.  R.  Co.  49  Minn.  30,  12  L.  R.  A.  257,  48 
N.  W.  659;  Milmaukee  d  SI.  P.  R.  Co.  v. 
Kellngg,  94  U.  8.  409,  24  L.  ed.  256. 

The  sudden  lurching  of  a  moving  train, 
\v hereby  a  passenger  is  thrown  from  the  cor, 
has  been  held  to  raise  a  presumption  of  neg- 
ligence. 

Lavis  V.  Ifisconsin  C.  R.  Co.  64  111.  App. 
630 ;  Coudy  v.  St.  Louis,  I.  M.  *  S.  R.  Co. 
85  Mo.  79;  Dougherty  v.  Missouri  R.  Co.  81 
Mo.  325,  51  Am.  Rep.  239;  Murphy  v.  Si. 
Louis,  I.  M.  d  8.  R.  Co.  43  Mo.  App.  342; 
Murphy  v.  Coney  Island  d  B.  R.  Co.  36Hun 
199. 

The  sudden  stoppage,  causing  a  passenger 
to  fall,  raises  a  presumption  o?  negligence, 

Wyldc  V.  Northern  R.  Co.  14  Abb.  Pr.  N. 
S,  213;  Claw  V.  Pittsburgh  Ti-action  Co.  158 
Pa.  410,  27  Atl.  1004 ;  Dillingham  v.  Wood. 
B  Tex.  Civ.  App.  71,  27  S.  W.  1074;  Consoli- 
dated Tractian  Co.  v.  Thalheimer,  60  N.  J. 
L.  474,  37  AU.  132;  UiUs  v.  King,  18  App. 
Div.  41,  46  N.  Y,  Supp.  379;  ZimmerTnanv. 
Long  Island  B.  Co.  U  App.  Div.  662,  43  N, 
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Y.  Snpp.  883;  North  Chicago  Street  R.  Co. 
V.  aouthu^iek,  165  111.  494,  48  N.  E.  377 ; 
HcCarrie  v.  Southern  P.  Co.  122  Cal.  658, 
55  Pac.  324;  Vostigan  v.  Warren,  B.  if  8. 
Stivct  a.  Co.  IT4  Mass.  553,  55  N.  £.  317 ; 
Ciark  T.  Smith,  72  Vt.  138,  47  Atl.  391; 
Ctntral  R.  Co.  v.  Lippman,  110  Ga.  665,  50 
L.  R.  A.  673,  36  8.  E.  202;  Oarland  v. 
Soulhem  R.  Co.  Ill  Ga.  852,  30  S.  E.  595; 
Broan  v.  Matthe\M,  79  Ga.  1,  4  S.  E.  13. 

Gobi),  J.,  delivered  the  opiaion  of  th° 
court: 

This  WHS  an  action  by  the  father  of  John 
W.  Webb  against  the  Southern  Railway 
Coiopaiij'  for  dnmagea  alleged  to  have  been 
su^tajn^  by  the  plaintiff  on  account  of  the 
houiic'de  of  hia  Eon.  The  trial  teault^d  in 
u  verdict  in  favor  of  the  plaintiff,  and  the 
defendant  complained  that  the  court  erred 
in  refusing  to  grant  it  a  new  trial. 

I.  The  petition  alleged  that  John  W. 
Webb  was  a  paasenser  on  one  of  the  trains 
of  the  defendant;  that  while  in  one  of  the 
cars  of  the  train,  in  the  exercise  of  all  ordi- 
iia-ty  cuie  and  diligence,  and  just  as  he  was 
about  to  take  a  seat  near  the  rear  door  of 
the  car,  the  train  was  negligently,  suddenly, 
fordbly,  and  with  great  violence  jerked, 
jarred,  and  jolted,  and  aa  a  result  Webb 
was  suddenly  and  without  fault  on  his  part 
thrown  through  the  rear  door  of  the  car, 
and  fell  across  the  platform  at  the  end  of 
the  car  into  the  track  on  a  bridge  over  which 


nod  rendered  insensible;  and  that  whi 
on  the  track  in  a  stunned,  insensible,  and 
iujured  conditi<ni,  and  unable  to  walk  or 
protect  himself,  be  was  ue^tigentlj  run  over 
and  killed  by  another  engine  paaeiog  along 
the  track  over  the  bridge.  There  waa  evi- 
dence authorizing  the  jury  to  find  that 
Webb  was  a  passenger  upon  a  train  of  the 
defendant,  and  that  while  this  train  waa  go- 
ing over  a  bridge  a  sudden  and  violent  jolt 
occurred,  sufEcient  to  throw  one  from  his 
fpet  who  was  standing  in  the  train,  and 
which  had  the  effect  of  jostling  the  passen- 
gers and  throwing  down  bundles  from  the 
racks  of  the  car;  that  Webb  was  seen  upon 
the  train  just  before  this  jolt  occurred,  nnJ 
he  was  then  near  the  rear  door  of  the  car; 
that  he  was  not  seen  afterwards  by  anyone 
who  was  in  the  car;  that  shortly  after  the 
train  upon  which  he  was  last  seen  had 
pattaed  over  the  bridge  an  engine  belonging 
to  the  Georgia  Railroad  Company  ran  over 
and  killed  Webb,  who  was  lying  across  the 
track  on  the  bridge  just  at  the  point  where 
the  train  was  when  the  jolt  occurred;  that, 
while  the  defendant  had  no  control  over  thi^ 
engine,  the  engioes  of  the  Georgia  Railroad 
Company  had  a  right  to  use  this  track,  and 
it  was  known  to  the  defendant  that  the  en- 
gines of  that  company  might  pass  along  the 
track  et  any  time  when  ii  was  not  otherwise 
Id  use.  While  the  evidence  was  conllicting 
as  to  some  of  the  points  above  referred  to, 
there  waa  ample  evidence  authorizing  the 
jury  to  find  nil  of  the  facts  above  stated. 
It  ia  contended  by  the  counsel  for  the  plain- 
60  L.  R.  A. 


tiff  that  from  this  evidence  the  jury  could 
have  inferred  that  Webb  was  thrown  from 
the  rear  door  of  the  car  upon  the  track,  and 
was  there  in  a  stunned  condition  at  the  time 
the  engine  ran  over  him.  Counsel  for  the 
railway  company  contends  that  the  jury 
were  not  authorized  to  draw  any  such  infer- 
ences,  and  that  the  plaintiff  has  failed  to 
establish  the  case  made  in  the  petition,  but 
that,  even  if  this  pot^ition  is  not  correct,  and 
the  jury  were  authorized  to  infer,  from  tjie 
facts  above  referred  to,  thot  Webb  was 
thrown  from  the  inside  of  the  cor  through 
the  rear  door  of  the  same  upon  the  track, 
and  stunned  by  the  fall,  still  the  plaintilT 
could  not  recover,  for  the  reason  that  the 
negligence  of  the  defendant  which  resulted 
in  Webb's  being  hurled  upon  the  track  was 
not  the  proximate  cause  of  his  death,  but 
that  the  inuuediate  cause  of  his  death  was 
the  intervention  of  another  independent 
agency, — that  is,  the  running  of  the  engine 
of  the  Georgia  Railroad  Company  upon  the 
tracks  at  that  point. 

Ab  we  have  reached  the  concluaion,  for  the 
reasons  which  will  be  hereafter  stated,  that 
the  jury  were  authorized  to  infer,  from  the 
facts  abovo  detailed,  that  Webb  was  negli- 
gently thrown  from  the  inside  of  the  cai- 
through  the  rear  door  upon  the  track,  it  be- 
comes necessary  to  determine  whether  this 
negligence  on  the  part  of  the  defendant  waa 
so  fai'  the  proximate  cause  of  the  death  of 
Webb  that  the  defendant  would  be  liable, 
notwithstandiug  the  death  was  not  actually 
brought  about  by  the  fall  from  the  train, 
but  by  the  runuii^  of  the  engine  which  ran 
over  and  killed  him  while  he  was  lying  in 
on  insensible  condition  upon  the  track. 
See,  in  this  connection,  Hopkins,  Peraonal 
Injuries,  51  14-16.  "No  branch  of  the  sub- 
ject of  personal  injuries  presents  greater 
didiculty  than  the  determination  of  liaMlity 
for  a.  specific  loss,  with  reference  to  its  aat. 
uralness  and  proximity  as  a  consequence  of 
the  wrongful  act  complained  of."  Watson. 
Damages  for  Persona!  Injuries,  |  25.  As 
was  said  by  Elbert.  J.,  in  Pullman  Palace 
Car  Co.  v.  Barker,  4  Colo.  344,  34  Am.  Rep. 
80:  ''What  is  the  proximate  cause  of  an 
injury  in  a  legal  sense  is  often  an  embar- 
rasning  question,  involved  in  mctaphyalcal 
distinctions  and  subtleties  dilTicult  of  satis- 
factory application  in  the  varied  and  prac- 
tical affairs  of  life."  Chief  Justice  Shaw. 
in  Warble  v.  Worcester,  4  Gray,  397,  said: 
"Tlie  whole  doctrine  of  causation,  considered 
in  itself  metaphysically,  is  of  profound  diffi- 
culty, even  if  it  may  not  be  said,  of  mys- 
tery'." In  Broil  V.  Hunter,  40  Pa.  Ii>5,  84 
Am.  Dec.  542,  fitrong,  J.,  said:  "Indeed,  it 
ia  imposHible,  by  any  general  rule,  to  draw 
a  line  between  those  injurious  causes  of 
damage  which  the  law  regards  as  sufficient- 
ly projiimate  and  those  which  ai-e  too  re- 
mote to  be  the  foundation  of  an  action." 
In  Sniilh  T.  Western  U.  Telrg.  Co.  83  Kv. 
114,  Judge  Holt  remarked:  'The  line  he. 
twpen  proximate  and  remote  damages  is  ex. 
ceedingly  shadowy;  so  much  so  that  the  one 
fades  Hway  into  the  other,  rendering  it  often 
very  difCcult  to  determine  whether  there  is 
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Ruch  a,  connection  between  the  wroog  ftlleged 
Jiiid  the  reBUlting  injury  kb  to  place  tbem, 
in  contempUtioo  of  law,  in  tbe  relation  of 
cauae  and  effect."  It  has  been  MJd  that,  not- 
withatanding  the  nuie  of  doubt  and  diflS- 
eiiltj  with  which  this  subject  seetna  to  be 
involved,  still  it  is  impoBaibtc  to  takeamore 
practical  and  simple  view  than  the  obser- 
vationn  of  learned  juriatB  would  indicate: 
that  the  practii»il  administration  of  justice 
prefers  to  disregard  the  intric&cies  of  meta- 
phjHJcal  distinctions  and  subtleties  of 
causation,  and  to  bold  that  the  inquiry  as 
to  natural  and  proximate  cause  and  conse- 
quence is  to  be  answered  in  accordaiice  with 
<i>uimoa  <*□?«  and  common  understanding. 
WatsOD.  Damages  for  Personal  Injuries,  { 
28,  Proin  the  author  just  cited  we  quote 
the  following:  "A  natural  consequence  is 
oue  which  has  followed  from  the  original 
act  cpmphinpd  of  in  the  usual,  ordinary, 
and  t«perienced  course  of  events ;  a  nsult, 
tliprefotc,  which  might  reasonably  have  been 
anticipated  or  expected.  Natural  oonse- 
giiciiccK,  however,  do  not  necessarily  include 
all  such  as,  upon  a  calculation  of  chanceii, 
would  be  found  possible  of  occurrence,  or 
sucli  as  extreme  prudence  might  anticipate 
but  only  those  which  ensue  from  the  orig- 
inal act,  without  any  such  extraordinary 
poipcidcncc  or  conjunction  of  circutnutances 
as  that  the  usual  course  of  nature  should 
seem  to  have  been  departed  from."  {  33. 
"FrtOTi  the  very  outset,  the  practical  distinc- 
tioa  between  causes  and  consequence? 
should  be  borne  in  mind  in  this  particular; 
a  eonsfquencc  of  an  original  cauEie  may,  in 
turn,  become  the  cause  of  succeeding  conse 
qiiences.  But  such  a  cause  should  not, 
nM.nifcst1y,  be  regarded  as  en  intervening 
cause,  which  will  relieve  from  liability  tho 
author  of  the  original  cause,  but  rather  as 
only  H  cni.scquencc  along  with  the  other  con- 
seqiienccB.  A  tortious  act  may  have  several 
consequences,  concurrent  or  successive,  for 
nil  of  which  the  Rrst  tort  feasor  is  respoH' 
Hiblc.  It  is  not  intervening  consoquencea. 
but  intervening  cnuses,  which  relieve.  The 
tp-t  is  to  be  found,  it  has  been  said,  not  in 
the  tiunthcr  of  intervening  events  or  agents, 
but  in  thpir  character,  and  in  the  natural 
and  prolwblc  connection  between  the  wrong 
il'itii'  and  the  injurious  consequence.  So 
hinii  as  it  aflirmativel.y  appears  that  the 
Ktisi-liiof  is  attributable  to  the  original 
wron},'  as  a  result  which  might  reasonably 
have  licpn  foreseen  as  probable,  legal  liabil- 
ity continups."  9  68.  "Some  authorities 
have  formnlated  rnles  on  this  subject  de- 
signed for  general  application, — as  that 
the  defendant  is  not  responsible  whi 
there  has  intervened  the  wilful  wrong  ol 
third  persim,  or  is  liable  where  such  act 
of  a  negligent  character  merely.  But  the 
better  doctrine  is  believed  to  be  tliat  whetli' 
er  or  not  the  iirtervcning  act  of  a  third  per- 
son will  render  the  earlier  act  too  remote 
depends  simply  upon  whether  the  concur- 
rence of  such  intervening  act  might  reason- 
ablvhave  been  anticipated  by  the  defendant." 
1  71.  In  Pittsbvrgh  Boulhem  R.  Co.  v. 
Tai/Ior,  104  Fa.  31S,  49  Am.  Bep.  580,  Mr. 
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Justice  Paxson  said;  "In  determining 
what  is  proximate  cause  the  true  rule  is 
that  tbe  injury  must  be  tbe  natural  and 
probable  consequence  of  the  Degligence; 
such  a  consequence  ai,  under  the  HUrnraad- 
ing  circumstajices  of  the  case,  might  and 
nuglit  to  have  been  foreseen  by  the  wrong- 
doer as  likely  to  fiow  from  his  act."  In 
Lane  v.  Atlantic  Works,  111  Mass.  139, 
Colt,  J.,  said:  "The  injury  must  be  the  di- 
rect result  of  the  misconduct  charged ;  but 
it  will  not  be  considered  too  remote  if,  ac- 
cording to  the  usual  experience  of  mankind, 
the  result  ought  to  have  been  apprehended. 
11)6  act  of  a  third  person,  intervening  and 
contributing  a  condition  neceaaary  to  tha 
injurious  effect  of  the  original  negli- 
gence, will  not  excuse  the  first  wrongdoer, 
if  such  .Oct  ought  to  have  been  foreseen. 
7'hc  original  oegTigence  still  remains  a  cul- 
pable and  direct  cause  of  the  injury.  The 
test  is  to  be  found  in  the  pr<H>able  injurious 
eonsequeiici><<  which  were  to  be  anticipated, 
not  in  the  niunber  of  subsequent  events  and 
ngencies  which  might  arise."  In  Beaie  t. 
tliilf,  C.  £  ff.  F.  R.  Co.  85  Twc.  278,  67 
Am,  Rep.  fiU2,  Chief  Justice  Willie  said: 
■'What  charuclcr  of  intervening  act  will 
break  the  causal  connection  between  the 
original  wrongful  act  and  the  subsequent 
injury  is  also  left  in  doubt  by  the  decisions- 
If  the  intervening  cause  and  its  probable  or 
reasonable  consequences  be  such  as  could 
reasonably  have  been  anticipated  by  the 
original  wrongdoer,  the  current  of  author- 
ity Becms  to  be  that  the  connection  ia  not 
broken.''  See  also  Colorado  Mortg.  A  In- 
vest. Co.  Y.  RcfS,  21  Colo.  435,  42  Pac,  42. 
45;  21  Am.  k  Eng.  Enc.  Law,  2d  cd,  pp,  48G 

Treating  it  as  established  in  the  present 
<-asc  that  Webb  was  upon  the  track  of  the 
defendant  in  an  insensible  condition  as  a  re- 
sult of  the  negligence  of  the  dcfeiirlnnt.  is  ii 
reasonable  or  unreasonable  to  hold  that  th« 
defendant  should  have  apprehended  that  a 
pevaon  in  this  condition,  in  such  a  place, 
might  be  injured  or  killed  by  the  running 
of  an  engine  upon  the  track  F  Was  the  de- 
fendant tiound  to  anticipate  that  injury  or 
death  might  renult  to  a.  person  in  such  & 
condition  in  such  a  place?  The  track  was 
under  the  control  of  tbe  defendant,  and,  if 
Webb  had  been  killed  by  an  engine  of  the 
defendant  which  came  aloi^  the  track  after 
the  train  from  which  Webb  was  thrown  had 
passed,  the  defendant  would  have  been  lia- 
ble, although  the  employees  in  charpre  of  the 
engine  had  been  wholly  free  from  negli- 
gence. South  Carolina  R.  Co.  v.  Hix.  68 
Gn.  572.  In  that  case  Mr.  Chief  Justice 
Jackson  said:  "Suppose  there  had  been  a 
prosecution  for  murder,  who  would  be 
found  guilty  thereof, — the  conductor  of  tho 
train  who  did  the  deed  of  throwing  him  off 
and  under,  or  the  conductor  of  the  other 
train  who  ran  unconsciously  over  him? 
Clearly,  he  who  did  the  intentionally 
wrongful  act.  and  whose  act  caused  hi-i 
death."  The  principle  upon  which  the  rul- 
ing in  the  A'ix  Case  is  founded  is  that  n 
railway  company  is  bound  to  know  that  it» 
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tracks  lOay  be  used  st  rdv  time  by  the  en- 
tiinei  and  trains  of  tbe  ^^ompany,  and  is 
lioiinil  to  anticipate  and  apprehend  any  con- 
r*<]uenee  that  may  result  to  one  who,  on 
acfount  of  ita  negli^nce.  is  left  in  a  condi- 
tion in  which  and  in  a  place  where  he  is 
liiil  If  to  l^  injured  by  the  running  of  such 
iviiins.  It  a  railway  mmpany  is  Dound  to 
xniicipaU:  and  apprt^hend  that  one  left  in 
u  helplesa  condititHi  in  a  perilous  place 
'ijHin  its  tracka  through  its  negligence  may 
be  injured  by  one  of  its  own  engines  or 
(raiin  running  thereon,  is  it  not  equally 
bound  to  so  anticipate  and  apprehend  any 
injury  which  might  result  to  such  a  person 
(rem  an  engine  of  another  company,  which 
the  lirst  company  knen-  had  a  right  to  and 
<1id  actually  use  the  tracks  from  time  to 
tinre?  It  would,  indeed,  bring  about  a  curi- 
ous result  if  the  defendant  would  be  liahlc 
in  such  a  case  only  when  the  second  engine 
or  train  was  owned  hy  it.  It  must  be  kept 
in  mind  that  in  such  cases  no  negligence  is 
claimed  against  the  persons  in  charge  of  the 
bccood  train  or  engine.  They  are  biame' 
Ic^.  If  there  is  any  liability,  it  result* 
from  the  negligence  o.'  those  in  charge  of 
the  train  which  left  the  person  killed  in  a 
pfriloua  situation  upon  the  track.  It 
itt'uld  seem  that  ownership  of  the  aecond 
enj-inc  or  train  would  be  entirely  immate- 
rial, and  the  only  question  to  he  considered 
nould  be  whether  the  first  company  knew. 
or  ought  to  liave  known,  that  the  second  en- 
jjine  or  trnhi.  no  matter  by  whom  owned, 
hod  a  right  to,  or  did  actually  from  time  to 
fiiuo,  use  the  track  at  the  place  at  which 
the  persoo  was  killed.  When  a  railway 
rotnpai^  negligently  leaves  a  person  upon 
it-<  trade  in  a  helpless  condition,  it  will  cer- 
tainly be  held  liable  for  any  injurious  cod- 
wquencea  which  may  result  to  such  a  per- 
son growing  out  of  the  running  of  trains 
nloni;  the  track,  without  regard  to  the 
ownership  of  such  trains,  il  the  company 
kni>w  or  ought  to  have  apprehended  that 
Hii'  trains  would  pass  along  the  track  at 
''•iif.  iMiint.  TTie  present  caw  is  very  similar 
to  the  eaae  of  Byrne  v.  Wilson,  is'lr.  C.  L. 
Rep  332.  That  was  a  case  brought  in  1862. 
iiiuler  Lord  Campbell's  act,  hy  William 
Byrne,  as  administrator  of  Mary  Byrne, 
ar-J'iinst  a,  person  who  was  alleged  to  be  the 
|iri)prietor  of  certain  omnibuses,  and  as 
siii.'h  engaged  in  the  business  of  a  common 
earner  of  passengers.  Mary  Byrne  was  a 
pa—^nger  in  one  of  the  omnibuses,  and 
throofth  the  negligence  of  the  servants  of 
the  defendant  the  omnibus  was  precipitated 
into  the  lock  of  a  canal,  and  Mary  Byrne 
ira^  there  in  an  insensible  condition,  when 
the  keeper  of  the  lock  turned  the  water 
'herein,  and  she  was  drowned.  It  was  held 
that,  although  the  death  of  Mary  Byrne 
was  not  caused  immediately  by  the  act  of 
the  defendajit,  it  was  such  a  consequential 
result  of  that  act  aa  entitled  her  represent- 
^iNM.-  to  maintain  an  action.  Lefrov,  Ch. 
.1.-  said  fp.  340):  "It  WES  not  the' negii- 
^n<-e  of  the  defendant  that  wa.i  th:r  imme- 
■liate  occasion  of  her  death,  but  it  was  the 
negligence  of  the  defendant  that  put  her 
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into  a  position  b^  which  she  lost  her  life, 
.IS  a  consequential  injury  resulting  from 
that  negligence;  and  although  that  death 
was  not  caused  immediately  by  the  act  of 
the  defendant,  nor  was  the  immediate  and  in- 
stantaneous re.iult  of  his  negligence,  yet  it 
was  the  consequential  result  of  the  defend- 
ant's act,  and  enables  her  representative  to 
maintain  this  action,"  'The  defendant 
knew  that  the  Georgia  Railroad  Company 
had  a  right  to  use  these  tracks.  It  also 
knew  that  it  might  use  them  at'  any  time, 
W  hi-n,  therefore,  Webb  wa«  negligently 
Known  u|)on  the  tracks,  and  left  there  in  a 
helpless  condition,  the  defendant  was  bound 
to  apprehend  and  anticipate  that  injarioua 
consequences  would  liktly  result  to  him 
from  the  use  of  the  track  by  the  servants 
and  agents  of  the  Georgia  Railroad  Com- 
pany in  chaise  of  its  engines  and  trains. 
TThis  being  so,  the  negligence  of  the  defend- 
ant whieh  resulted  in  leaving  Webb  helpless 
upon  its  tracks  was  in  law  the  proximate 
cause  of  his  death,  notwithstanding  his 
death  was  actually  brought  about  by  an- 
other agency. 

We  do  not  think  thi.s  ruling  is  in  conflict 
with  any  of  the  casen  cited  in  the  brief  of 
counsel  for  the  plaintiff  in  error.     In  Perry 


fendanl,  intending  to  go  upon  the  train  as 
a  pns-icnger,  and  left  the  car.  and  engaged 
in  conversation  with  another  person  in  the 
depot.  While  so  engaged,  his  attention  was 
called  to  the  fact  that  the  train  had  moved 
olf,  and  he  ran  until  he  reached  the  end  of 
the  ear  shed.  While  passing  through  the 
gateway  of  the  ear  shed,  he  came  in  con- 
tact with  the  engine  of  another  company. 
which  was  coming  into  the  shed,  and  as  a. 
consequence  received  serious  injuries.  It 
was  held  that  the  negligence  of  the  railroad 
compimy  in  starting  it^  train  without  giv- 
ing a  signal  was  not  the  proximate  cause  of 
the  injury  which  the  plaintiff  subsequently 
received  by  running  against  the  engine  of 
another  train  in  his  effort  to  catch  the  de- 
femlant's  train.  The  defendant  could  not 
have  foreseen,  nor  waa  It  bound  to  antici- 
pate or  apprehend,  that,  as  a  result  of  its 
negligence  in  startii^  ita  train  without  a 
signal  a  passenger  would,  in  attempting  to 
catch  the  train,  run  against  the  engine  of 
another  train,  and  receive  serious  injuries. 
In  the  case  of  Jfncon  v.  Dykes,  103  Ga.  847. 
31  S.  K.  443,  a  street  car  company  had  neg- 
ligcutly  constructed  ita  track  so  that  the 
raiU  were  above  the  surface  of  the  street. 
The  plaintilT,  while  driving  a  horse  attached 
to  a  two-wheel  road  cart,  attempted  to  drive 
across  the  track  at  an  angle  of  about  45  de- 
grees. The  wheels  of  hia  cart  came  in  con- 
tact with  the  iron  rails  of  the  track,  slipped 
along  the  track,  and  made  a  scraping  noise. 
which  caused  the  horse  to  take  fright  and 
run  Bway.  Tlie  cart  collided  with  a  wagon, 
ami  plaintiff  was  thrown  to  the  ground  and 
seriously  injured.  Although  the  street  oar 
company  may  have  been  negligentinthe  way 
it  construct^  its  track,  it  certainly  could 
not  have  foreseen  that,  as  a  result  of  this 
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negligence,  a  icrapiiig  noise  would  be  m&de, 
and  that  tbis  nuiae  would  frigbten  a  horae, 
unl  the  horse  would  run  awav,  and  the  vehi- 
cle to  which  he  wa«  hitched  would  collide 
with  B  wapoD,  aad  the  plaintiff  would,  as  fi 
result,  be  injured.  Of  oouree,  if  the  cart  had 
been  overturned  hs  a  result  of  tbe  tracks  be- 
ing built  ton  high  above  the  surface  of  tbe 
street,  and  iojuiy  bad  resulted  from  an 
accid^it  of  this  character,  the  case  would 
h&ve  been  different.  In  Central  R.  Co.  v. 
Price,  106- Oa.  176.  43  L.  R.  A.  402,  32  S. 
E.   77,   the   plaintiff  was  a   paasenger   who 


she  was  requested  to  aliebt  at  another  sta- 
tion, which  she  did,  and  waa  carried  to  a 
hotel  by  the  conductor.  While  at  the  hotel 
a  lamp  in  her  room  exploded,  and  as  a  con- 
sequence she  Buataineii  damage.  It  was 
held  that  the  railway  oompany  was  not  lia- 
ble for  the  injury  thus  sustained.  The  de- 
fendant could  not  have  foreseen,  appre- 
hended, or  anticipated  that  the  plaintiiT 
would  sulfer  injuries  of  the  character  re- 
ceived by  her  at  the  hotel ;  and  hence  its 
negligent  act  in  carrying  her  beyond  her 
atation  could  not  be  said  to  be  the  proxi- 
uiat«  cause  of  the  injuries  thus  received. 
In  Oenlral  R.  Cc.  v.  KdinaTda,  111  Ga.  628, 
36  S.  E.  810,  the  plaintiff  was  a  brakeman 
on  a  freight  train,  and  was  ordered  by  the 
conductor  to  jump  off  tbe  train  for  the  pur- 
pose of  changing  the  switch.  In  obedience 
to  this  order,  the  plaintiff  jumped  from  the 
car  oa  which  he  was  standing,  and,  bcii^ 
unable  to  see  the  ground  beneath  him,  hi» 
right  foot  was  ca.u;iht  in  a  frog  of  thesffitch, 
the  frog  not  having  been  blMked  so  as  to 

frevent  such  an  accident,  and  the  wheels  of 
he  car  ran  ove,'  and  crushed  his  foot.  The 
distinction  between  that  case  and  the  pres- 
ent will  be  apparent  when  tbe  following 
language  of  Mr.  Justice  Little  In  the  opin- 
ion in  that  case  is  considered;  "The  direct 
and  proximate  cause  of  the  injury  which  the 
plaintiff  sustained  was  his  jumping  from 
the  train,  and,  if  he  is  entitled  to  recover 
damages  from  the  defendant  compatty  there- 
for, it  is  because  of  some  n^ligence  on  the 
part  of  said  com]inny  which  caused  the 
jump  from  which  the  injury  resulted,  or 
negligence  in  not  protecting  the  place  where 
in  fact  he  did  jump.  As  we  have  seen,  it  is 
not  charged  in  tbe  petition  that  the  rail- 
road company  was,  through  its  conductor, 
negligent  in  directing  the  plaintiff  to  jump 
from  the  car  at  the  time  ne  did."  It  was 
held  that  the  fnihire  to  block  the  switch 
ma  not  an  act  of  negligence. 

In  the  determination  of  the  question  just 
presented  we  have  been  very  much  aided  by 
the  carefully  prepared  brief  of  counsel  for 
the  defendant  in  error.  The  brief  shows, 
not  only  laborious  research,  but  ability  and 
power  of  discrimination,  and  we  take  occa- 
sion to  express  our  appreciation  of  the 
valuable  aid  thus  brought  to  us  in  the  deci- 
sion of  this  puuliog  question. 

2.  The  motion  for  a  new  trial  contains 
numerous  aasignnienta  of  error  on  rulings 
upon  the  admissibility  of  evidence.  Seventl 
59  L.  R.  A. 


grounds  complain  that  Qie  ooort  erred  in 
allowing  testimony  to  be  offered  for  the 
purpose  of  impeachment,  which  related  X>* 
matters  which  were  immaterial  and  irrele- 
vant. While  the  judge  seems  to  have  per- 
mitted the  cron^-cxamination  of  different 
witnesses    laying    the    foundation    for    im- 


peachment to  take  a  very  wide   range, 

ot  say  that  any  evidence  lie  admitteu 
alto«ether   irrelevant.     But,  even  if  it 


thus  committed  would  not  be 
BUfhcient  to  have  required  tbe  granting  of  a 
new  trial.  The  defendant  offered  in  evidence 
a  chain  of  title  showiog  that  the  South 
Carolina  k  Georgia  Railroad  Company  wajt 
the  proprietor  ^  the  tracks  at  the  point 
where  the  injury  occurred  and  the  yards 
adjacent  thereto,  and  also  offered  a  con- 
tract between  the  cit;  council  of  Augusta 
and  this  railroad  company;  the  purpose  iit 
offering  this  evidence  being  to  show  fjio-t 
tbe  engine  of  the  Georgia  Railroad  Com- 
pany was  upon  the  tracks  at  the  point 
where  Webb  was  injured,  not  by  permission 
of  the  defendant,  Init  in  its  own  right  un- 
der a  contract  made  with  the  city  council 
and  the  predecessor  in  title  of  Uie  Soutk 
Carolina  &.  Georgia  Railroad  Company. 
Tills  evidence  was  rejected,  and  error  is  as- 
signed upon  this  ruling.  It  was  immaterial 
who  owned  the  tracks  and  the  yards  adja- 
cent tbereti.  Tbe  defendant  was  shown  to 
be  in  control  of  tbe  tracks  at  tbe  place 
where  the  injury  occurred,  and  also  the  ad- 
jacent yards  in  the  state  of  South  Carolinn, 
It  was  immaterial  whether  the  Georgia 
liailroad  Company  ran  its  engine  over  tlie 
track  by  its  own  right  or  by  permission  of 
ihe  defend  Hilt.  It  did  not  matter  under 
whose  authority  the  engine  was  operated 
upon  the  track.  The  only  material  question 
was  whether  the  defendant  knew  or  diould 
have  known  that  the  Georgia  Railroad  Com- 
pany was  in  the  habit  of  using  the  tracks 
at  that  point.  Tliere  was  evidence  author- 
izing the  jury  to  find  that  such  was  tb« 
case.  What  has  just  been  said  disposes  of 
that  ground  of  the  motion  which  complnina 
that  the  court  erred  in  allowing  a  witnts-^. 
who  W.1R  an  employee  in  charge  of  the  Geor- 
gia Railroad  engine,  to  testify,  in  effect, 
that  the  engine  wax  on  the  tracks  by  per- 
mission of  the  def  'Tidnnt.  Even  if  th» 
judge  committed  any  error  in  any  of  the 
rulings  complained  of  in  the  motion  for  a 
new  trial,  we  do  not  think,  after  a  careful 
examinaticKi  of  the  motion  for  a  new  trial 
and  the  entire  record  in  the  case,  that  there 
should  be  a  reversal  of  the  judgment  for 
any  of  the  reasons  assigned  in  the  motion. 
It  remains  only  to  dispose  of  that  assign- 
ment of  error  which  complains  that  the  ver- 
dict was  not  warranted  by  the  evidence. 
It  was  earnestly  argued  by  counsel  for  thp 
plaintiff  in  error  that  there  was  no  evi- 
dence authorizing  a  finding  for  the  plain- 
tlfl'.  It  was  contended  tha^  as  the  petition 
alleged  that  Webb  was  thrown  through  the 
rear  door  of  the  car  across  the  platform  nt 
the  end  of  the  car  and  onto  tbe  tracks,  and. 
as  a  result,  was  stunned  and  rendered  insen- 
sible, the  plaintiff  cannot  recover  i^kiie  a  gen 


1901. 

«nl  presuiDpUon  of  negligence  agairtrt  the 
«oai]Ml)7,  but  hie  recorery  must  be  baaed 
upoa  evidence  authorizing  the  jury  to  find 
thst  he  was  injured  in  the .  mouaer  de- 
scribed in  the  petition;  that  i«,  by  being 
thrown  from  the  inside  of  the  car  Uirougb 
the  dcMir  across  the  platform  onto  the  track*. 
Under  the  view  we  have  tolceD  of  the  case, 
it  ia  unnecessary  to  determine  whether  a  re- 
corery  could  be  bad  if  the  evidence  failed 
to  show  to  the  satisfaction  of  the  jury  that 
Webb  was  thrown  from  the  car  in  the  man- 
ner described  in  the  petition.  Tliere  was 
abandant  evidence  authorizing  tlie  jury  tc 
find  that  Webb  naa  upon  the  train  as  a  pas- 
senger, and  that  white  he  was  upon  the 
train  tliere  was  a  jolt  of  the  train,  which 
was  sudden,  unusual,  and  violent,  its  char- 


from  the  seats  and  raclcs,  and  a.  person  in 
the  aisle  of  the  car  would  probid»ly  have 
bnn  Ihrown  from  bis  feet.  There  was  no 
one  uho  ae-w  Webb  actually  thrown  through 
the  door  to  the  platform  and  upon  the 
imck.  The  last  that  was  seen  of  him, 
nhich  was  just  before  the  jolt  came,  he  was 
making  his  way  towards  the  rear  of  the  car, 
looking  for  a  seat,  and  had  reached  a  point 
near  the  door  of  the  car.  Nothing  more  was 
seen  of  him  until  he  was  found  in  a  msn- 
gl<^  condition  by  the  employees  in  charge 
of  the  railroad  engine  which  bad  run  over 
him.  All  of  the  evidence  In  the  record 
wliieh  bears  upon  the  Question  as  to  whether 
Webb  wa^  thrown  from  the  car  as  described 
in  the  petition  is  cnntained  in  the  teati- 
mooy  of  the  witness  Shinall,  and  we  quote 
the  rxi:ct  language  of  this  testimony ; 
*"We  got  oo  at  Brmd  street  together.  John 
Webb  got  on  the  first  step  between  the 
coaches,  and  I  got  on  the  next  ooe,  and  he 
was  on  the  platform;  and  I  turned  and  went 
towards  the  back  end  of  the  car,  and  had 
a,  conple  of  bundles  in  my  hand.  As  I  wae 
going  slang,  Mr.  Pardue  asked  me  what  I 
was  doing  there,  and  I  aat  oa  the  side  of 
the  car,  end  was  talking  to  him,  when  John 
Webb  came  through  the  train  and  passed 
ty  OB,  and  went  on  towaJd  the  rear  of  the 
train.  At  or  about  that  time  the  train 
stopped  inside  of  the  bridge  all  at  once.  I 
mean,  by  stopping  all  at  onoe,  it  was  going 
along  ID  or  16  miles  an  hour,  and  all  «E 
once  it  stopped.  It  was  a  hard  jerk.  It 
would  have  jerked  a  man  down  if  he  had 
been  standi^^  on  his  feet.  That  occurred 
right  immediately  'after  T  saw  Mr.  Webb 
stmnding  up  near  the  rear  of  the  train.  It 
was  not  more  than  a  minute,  or  something 
like  that.  I  waa  talking  to  Mr.  Pardue, 
and  then  the  jerk  came,  and  people  was 
making  remarks  about  the  jerlc  coiiiini;,  and 
still  I  did  not  pay  no  attention  to  him,  [ 
did  not  know  anything  was  the  matter  with 
hiro  at  that  time.  I  did  not  find  out  for 
certain  what  bad  become  of  him  until  the 
next  rooming.  After  T  got  oSt  at  Bath,  I 
asked  for  faim,  bat  nobody  had  seen  him.  I 
don't  think  I  changed  my  position  on  that 
«:at  after  I  saw  him.  It  is  just  a  short  run 
from  Augusta  to  Sath,  and  I  sat  there  talk- 
S9  L.  R.  A. 
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ing  to  Mr.  Pardue.  The  reaaon  I  dida't 
look  aroiud  for  John  Wetib,  I  was  talking, 
and  never  put  my  mind  on  it.  I  Uiought 
maybe  he  was  tntting  behind  us."  To  sus- 
tain the  verdict  it  ia  not  neceasaiy  for  lu 
to  hold  that  this  testimoay  ot  Shinall  re- 

5 Hired  a  finding  that  Webh  was  hurled 
trough  the  rear  door  of  the  car  t.y  the  jerk 
of  the  train.  If  the  jury  could  logitimate- 
ly  infer  from  this  testimony  thot  such  was 
the  case,  we  have  no  right  to  disturb  their 
lerdict  after  it  has  been  approved  by  the 
trial  judge.  Tlie  able  and  learned  counsel 
for  the  pTaintitT  in  error  presented  the  case 
t"  us  in  auch  a  way  that,  if  we  had  been 
•fitting  as  a  jury,  or  even  as  a.  court  of  ap- 
peals, with  power  to  pass  upon  the  weight 
ol  tcHtimooy,  we  would  probably  have  de- 
cided with  him  at  the  close  of  his  argument. 
It  is,  however,  not  within  our  province  to 
pass  upon  cases  tike  a  jury,  n<H-  have  we 
any  desire  to  do  sa  Uiir  authority  extends 
simply  to  determining  whether,  under  a 
ffiven  state  of  facts,  the  jury  could  legiti- 
mately arrive  at  a  given  result.  While  we 
do  not  think  it  is  probable  that  Webb  was 
thrown  through  the  door  of  the  car  in  the 
manner  claimed,  still  it  is  poa^bte  that  this 
took  place,  and  under  the  evidence  disclosed 
by  the  record  we  think  the  juty  were  au- 
thoriied  to  so  find.  There  ia  some  mystery 
about  the  case,  but,  as  was  said  by  Mr. 
Chief  Justice  Bleckley  in  Cm-lral  R.  Oo.  v. 
Route,  77  Ga.  407,  3  S.  E.  308,  "juries  have 
no  more  important  function  than  to  solve 
mysteries.*'  The  jury  have  solved  this  mys- 
tery to   their  own   satisfaction.     The   trial 


W.  B.  NEW,  Ptif-  in  Err., 
lOUTHBRN  RAILWAY  CWMPANY. 


*1.  A       eoBtraot       wberebT-      ■       fallier 
htre«      his      iMliiDr      bom      to      Knot  bet-, 

and  releases  blm  frnm  nil  llabllltr  for  "dam 
ag«a  tor  anj  Injuries  sustained"  b;  the  son 
while  In  the  empIoTar's  serrloe,  will,  when 
such  ronCract  caQ.  UDdar  the  facta  of  a  case 
arising  thereunder,  be  properlj  Crc&ted  as 
Talld  and  blading,  defeat  a  recovery  tij  the 
father  (or  the  loss  of  the  value  of  the  Ban's 
•errlces  during  mlnorltj.  even  where  such 
loss   la  occasioned   br   the  homicide  of  the 

2.   Sncli       s      Dontraotr      tbonsh       mmde 
witb     >    nUIiTBr    eoMpBnr.     la     vslld 

and  lilnding  to  the  extent  ot  cicnipiing  th; 

■Headnotes  by  Ldmpein,  P.  J. 

NoTK.^As  to  validity  of  contract  bj  neit  of 
kin  ot  minor  emplojee,  releasing  employer  from 
llsbilltf  for  damagea  resulting  from  ucKlIgence, 
see  Btsa,  In  this  aeries.  Tarbell  v,  Rutland  R. 
Co.  (Vt.)  50  L.  B.  A.  650. 
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(AufllBI  T,  leoz.) 

ERROR  to  the  City  Court  of  Atlanta  to 
revieiT  a  judgment  in  favor  of  defend- 
ant in  an   action   brought  to  recover   dajo- 
uses   for   the    ulleged    neglizeiit    killing  of 
plaintiff's  son.     Affirmed. 
The  facts  are  atated  in  the  opinion. 
iScaars.  Arnold  ft  Armold,  for  plaintiff 

The  contract  did  not  covet  a  case  of  death. 
antl,  being  a  ccnfract  in  derogation  of  the 
ordinary  rightb  of  the  parties,  it  is  to  be 
strictly  construed  against  the  compaity. 

Ueofffi*  K.  d  Bkg.  Ua.  v.  Olarkv,  07  Ga. 
706,  2.-.  S.  E.  308. 

The  contract,  so  far  oa  undertaking  to 
waive  any  light  of  action  for  daiiiagpa 
growing  out  of  the  deatb  of  this  minor  is 
eoncemed,  is  absolutely  void. 

A    contract    between    employer    and    em- 

f'loyee,  stipulating  against  tlie  employer's 
[Ability  for  negligence,  is  void,  ns  being  in 
contravention  of  public  policy. 

Tarbfll  V.  Rutland  «.  Co.  "3  Vt.  3-17,  5G 
L.  K.  A.  65lt,  51  Atl.  6. 

SectiM)  115  of  the  Penal  Code  provides 
that  any  negligenoe  of  a  railroad  employw, 
resulting  in  bodily  injury  to  any  person, 
but  not  dca'Ii,  shall  be  considered  criminal 
i!e{jligenre,  anil  punished  as  provided.  Of 
course,  therefore,  this  negligence  being  crim- 
inal, DO  contract  stipulating  against  liabil- 
ity for  it  could  etnnd. 

Cuuh  V.  IFosJeni  £  A.  R.  Co.  72  Ga.  48. 

The  act  of  1895  declared  void  a  contract 

exempting  the  master  from  liability  for  aez- 

Hessrs.  Doraey,  BTewatcT,  ft  Eowell 
and  Sanders  MoDnnlel,  for  defendant  in 

There  is  nothing  in  fh<'  fLct  that  plaintiff 
in  error  Bworo  tliat  he  did  not  read  the  con- 
tract when  he  sieued  it  to  les-ien  tje  binding 
force  of  it  upon  him. 

Hhtddcn  V,  Heard,  110  Ga.  401,  35  S.  E. 
707 ;  U'jmtoa  v.  McOaniei,  B7  Ga.  400,  23 
S.  E.  8Z4;  Radcliffe  v.  Biles,  94  Ga.  480,  20 
S.  E.  3S9;  Chicago  BIdg.  it  Mfg.  Co.  v.  Suni- 
merour,  101  Ga.  Sid,  29  S.  E.  291. 

The  contract  or  release  signed  by  New  is 
valid  and  binding.  The  act  of  1896  in  no 
way  complicates  the  subject,  since  that  refers 
in  terms  to  contracts  between  masteis  and 
servants,  this  being  a  contract  between  a 
railroad  iKimpany  and  a  father. 

Wvaii-m  a  .1.  R.Vo.  v.flisftop,  50Ga.  405; 
Weslim  d  .i.  R.  Co.  \.  Strong,  52  Ga.  461 ; 
Gattoicajf  v.  Weaiem  &  A.  R.  Co.  57  Ga.  512 ; 
F'tlion  Hag  d  Cotton  Mills  v.  Wilson,  89  Ga. 
318.  16  8.  E.  322. 

The  negligence  charged  agaiust  defendant 


II  this 


s  not  criminal  oegli- 


The  true  legal  construction  of  the  cootrnct 
or  release  made  by  New  with  defendant  in 
error  is  not  that  the  company  contracted  to 

release    itself   from   liabi     ~    '"   "~ '' 

;^nce.    It  did  not  do  i 


H'oWonelB  v.  Missouri  P.  R.  Co.  23  Mo. 
App.  510 :  Jgmiesa  v.  Emerson,  15  N.  H.  48C ; 
Shutv  V.  Dorr,  5  Wend.  204;  Canovar  v. 
Cooper,  3  Barb.  116. 

It  defendant  in  error  had  broken  its  con- 
tract and  refused  to  pay  the  wages  earned 
by  the  son,  the  son  would  have  had  the  right 
to  sue  for  them,  and  not  the  father. 

Holdatielt  v.  ifiaaouri  P.  R.  Co.  23  Mo. 
App.  510;  jSchouler,  Dom.  Rel.  {{  207 A,  268 ; 
Wood,  Mast.  A  S.  3  25;  Ream  v.  Watkin*. 
27  Mo.  610. 

Iiampkin,  P.  J.,  delivered  the  opinion  of 
the  court: 

The  Southern  Railway  Company  employed 
as  a  switchman  Looney  Oscar  New,  the  mi- 
nor son  of  W.  B.  New.  The  latter  entered  in- 
to a  written  contract  with  the  company,  by 
which  he,  among  other  things,  stipulated  aa 
follows:  "I  further  hereby  agree  and  con- 
sent that  said  company  is  by  these  presents 
released  and  forever  acquitted  from  all  or 
any  claim  or  liability  to  me  for  damages  for 
any  injuries  sustained  by  said  Looney  Oscar 
New  while  in  its  employment;  and  also  that 
said  company  may  pay  all  wages  and  other 
moneys  due  or  growing  out  of  said  employ- 
ment direct  to  him,  and  receive  acquittance 
therefor  from  him  in  bia  o^^n  name."  The 
minor  whs  ki11<>d  while  in  the  service  of  the 
oompnoy,  and  (lie  father  brought  an  actioD 
for  the  value  of  his  services  up  to  the  time 
when  he  would  have  attained  majority. 
After  the  plaintitT  had  closed,  the  defendant 
introduced  in  evidence  the  above-mentioned 
contract,  and  the  court  directed  a  verdict  in 
its  favor,  on  the  ground  that  this  contract 
"barred  any  right  of  the  plainUff  to  recov- 
er." To  this  W.  B.  New  excepted.  The 
case,  aa  here  presented  and  argued,  turns  up- 
on the  two  questions  dealt  with  in  the  dis- 
cussion which  follows. 

1.  It  was  insisted  ii>  behalf  of  the  plain- 
tiff in  error  that,  as  the  contract  purported 
to  relieve  the  company  only  froro  such  dam- 
ages ai  might  arise  from  "injuries"  sus- 
tained by  the  minor,  it  did  not  apply  to 
damages  resulUng  to  the  father  from  the 
son's  death.  Wliila  "injury"  and  "death" 
are  by  no  moans  synonymous,  it  is  certainly 
true  that,  relatively  to  afather  seeking  to 
retover  for  the  loat  services  of  his  minor 
child,  it  is  iromaterial  whether  the  tort  fron) 
which  his  loss  originated  was  one  whicli  oc- 
casioned the  child  physical  injiuy,  destroy- 
ing his  ability  to  labfr.  or  one  which,  by 
causing  his  death,  brought  about  the  same 
result.  Hi)  far  as  the  ulleged  right  of  \V.  B. 
New  to  have  compeOEation  from  the  com- 
pany was  concerned,  the  killing  of  his  son 
by  it  was,  to  all  practical  intents  and  pur- 
puses,  tiie  same  as  the  injuring  of  him  by 
it;  for  the  gist  of  his  action  was  the  loss 
of  the  son'^  services.  See  Frazier  v.  Geor- 
gia It.  <£  B};y.  Co.  101  Ga.  70,  28  S.  E.  684. 
Tlie  company,  in  contracting  with  New  for 
a  release  from  damages  for  injuries  sus- 
tained by  the  son,  was  manifestly  seeking  to 


Nkw  t.  Sodthexm  R.  Co. 


117 


free  itself  from  damages  which,  but  for  the 
Fontraet,  the  father  might  claim  because  of 
such  injuries;  and  id  this  view  it  ia  without 
doubt  proper  to  construe  the  term  "inju- 
ries," lined  ID  the  contract,  as  having  been 
intended  to  apply  to  any  and  all  kinds  of 
bodily  harm,  whether  resulting  in  partial 
or  total  disability  of  the  minor  or  in  his 

'2.  The  remnining  and  more  important 
contpntiOD  of  counsel  for  the  plaintiff  in  er- 
im  is  that,  inasmuch  aa  the  cootract,  if  en- 
farced,  wit],  in  effect,  relieve  the  company 
of  liability  for  the  consequencea  of  its  own 
negligence,  it  in  for  this  purpose,  at  least, 
void,  as  being  contrary  to  public  policy. 
Our  ruling  on  this  branch  of  the  case  is  ex- 
presRcd  in  the  sccand  headnote.  In  the  case 
of  Wefttm  £  .1.  R.  Co.  v.  Bishop,  50  Ga. 
465,  this  court  held  that  »,  contract  between 
a  railroad  company  and  its  employee,  ei- 
empting  the  former  from  damages  resulting 
froo)  ita  oivn  negligence,  was,  save  as  to 
"any  criminal  neglect  of  the  company  or  its 
principal  officers,"  valid.  In  that  case  the 
action  was  by  an  employee  for  personal  in- 
juries. The  ruling  therein  made  was  fol- 
lowed and  applied  in  Weslem  (f  A.  R.  Co. 
T.  Strong,  52  Ga.  461,  which  was  an  action 
by  a  widow  for  the  homicide  of  her  hus- 
Irand;  and  it  was  decided  thatj  as  the  con- 
tract was  binding  upon  him,  her  right  of 
action  was  cut  off.  A  aimjlar  case — ^that  of 
Hendric'^s  v.  Western  &  .\.  R,  Co.— appears 
in  the  same  volume,  page  467.  The  cor- 
rectness of  the  rule  laid  down  in  Bishop's 
Case  was  recognized  in  that  of  Oallovjay  v. 
Weitntn  d  A.  It.  Co.  57  Ga.  512,  which  was 
also  an  action  for  personal  injuries,  brougliu 
by  an  employee  against  the  company.  These 
cases  were  all  decided  before  the  passage  of 
the  act  of  February  15,  1876,  "to  Define  and 
Punish  Criminal  Negligence,"  the  provisions 
of  whicii  have  been  codified  (Penal  Code,  J 
115)  as  follows:  "if  any  person  employed 
in  any  capacity  by  any  railroad  company 
doJDj  business  in  this  state  shall,  in  the 
course  of  such  employment,  be  guilty  of  neg- 
ligence, either  by  omission  of  duty  or  by 
any  net  of  commission,  in  relation  to  the 
matters  intrusted  to  bin,  or  about  which 
be  is  employed,  from  which  negligenre  seri- 
ous bodily  injury,  but  not  death,  occurs  to 
another,  he  shall  be  guilty  of  criminal  neg- 
ligence, and  shall  be  punished  by  conflDe- 
ment  in  the  penitentiary  not  less  than  one 
TMM-  more  thaa  two  years,  in  the  discretion 
of  the  court."  In  the  case  of  Cook  v.  Weal- 
em  S  A.  R.  Co.  72  Qa.  48,  which  was  an  ac- 
tion by  a  widow  for  the  homioide  of  her  hus- 
band, this  court,  in  a  decision  rendered  by 
two  justices,  held,  in  effect,  that,  after  the 
passage  of  the  above-mentioned  act,  any 
negligeace  on  the  part  of  a  railroad  com- 
pany or  of  its  servants  from  which  the 
dttkth  of  an  employee  resulted  was  necessa- 
rily "criminal  negligence."  It  seems,  how- 
erer,  that  the  two  jiiaticea  by  whom  the  case 
ras  decided  entirely  overlooked  the  fact  that 
Ibe  act  of  1876  expressly  exempted  from  the 
WL.  B.  A. 


<^ration  of  its  provisions  all  cases  in  which 
deaths  Here  caused.  It  is  clear  that  the 
purpose  of  the  general  assembly  in  passing 
this  act  was  to  create  a  new  class  of  crimi- 
nal oCtenses,  which  should  embrace  all  acta 
of  negligence  on  the  part  of  railroad  em- 
ployee's, whether  of  eommisHion  or  of  omis- 
sion, from  which  serious  bodily  injury,  "but 
not  death,"  might  result;  and  equally  clear 
that  there  was  no  intention  to  change  exist- 
ing laws  with  respect  to  unlawful  homicide. 
or  the  punishment  therefor.  We  are,  there- 
fore, satisfied  that  a  grave  error  was  com- 
mitted in  making  the  Coofc  Case  turn  u|>on 
the  act  of  1S76,  which  really  had  do  bearing 
upon  it.  The  court  distinctly  recognized 
the  correctness  of  the  settled  rule  that  a 
railroad  compuiy  could  lawfully  stipulate 
for  exemption  from  liability  to  an  employee 
for  damages  resulting  from  acts  of  negli- 
gence not  criminal,  hut  made  a  mistake  in 
holding  that  the  act  of  1876  rendered  any 
negligent  act  of  a  railroad  employee  from 
which  death  resulted  per  ae  felonious.  Un- 
der a  proper  application  of  the  rule  just 
stated,  the  case  should  have  been  made  to 


the  act  of  1ST6,  the  negligence  causing 
Cook's  deatli  was  'criminal  and  indictable. 
As  this  decision  was  not  rendered  by  a  full 
bench,  it  is  not  binding  as  authority;  and, 
as  it  was  manifestly  based  up<Hi  an  errone- 
ous view  with  respect  to  the  true  intent  and 
meaning  of  the  act  of  18T8,  it  will  not  be 
followed.  This  court,  in  Fulton  Bag  d  Cot- 
ton ifiils  V.  Wilson,  88  Go.  318,  15  8.  E. 
322,  upon  a  review  of  the  esses  above  men- 
tioned, reaffirmed  the  rule,  in  so  far  as  the 
same  was  not  modified  by  the  act  of  1876 
touching  railroad  employees,  that,  "as  b*> 
tween  employer  and  employee,  the  latter  in 
the  contract  of  hiring  may  assume  all  risks 
appertaining  to  the  service,  save  such  as 
arise  from  criminal  negligence."  We  have 
endeavored  to  show  that  the  act  referred  to 
has  no  application  at  all  to  an  action 
igainst  a  railroad  company  for  a  homicide, 
and  that  when,  in  defense  to  a  suit,  a  con- 
tract like  that  relied  on  in  the  present  case 
is  set  up  by  the  company,  its  efficacy  should 
be  made  to  depend  upon  whether  or  not  the 
act  causing  the  death  was  criminal,  without 
regard  to  the  provisions  of  i  116  of  the 
I'enal  Code,  which  was,  as  above  stated,  co- 
dified from  the  act  of  1870.  The  evidence  in 
the  present  case  did  oo^,  Bo  far  as  this  court 
is  informed,  show  that  any  employee  of  the 
company  was  guilty  of  a  criminal  act  from 
which  the  death  of  the  plaintiff's  son  result- 
ed. In  this  connection  the  bill  of  exceptions 
merely  discloses  that  "the  testimony  for  the 
plsintiflf  tended  to  support  the  declaration 
as  to  the  allegaticms  of  negligence."  We 
have  carefully  read  these  allegations,  and 
they  neither  declare,  nor  even  intimate,  that 
any  emploj-ee  of  the  defendant  was  guilty 
of  a  criminal  or  indictable  act.  It  must, 
therefore,  be  assumed  that  no  such  acts  were 
proved,  and  it  follows  that  the  plaintiff  in 


,)gle 


lie 


Georgia  Sdfbeme  Coust. 


itrror  ha*  not  made  it  appear  that  tbe  court  ' 
below  erred  in  not  holding  that  the  contract 
into  which  he  entered  waa,  aa  applied  to  the 
facts  proved,  void,  because  contrary  tn  the 
public  policy  of  this  state.  If  the  plaintiff 
in  error  had  brought  up  all  the  evideoce, 
and  an  examination  of  it  showed  that,  aa 
matter  of  law,  tlie  defendant'a  employeoa 
were  guilty  of  criminal  negligence,  the  ques- 
tion fefore  us  would  be  altogether  different. 
As  the  contract  relied  on,  had  it  been  be- 


freacatly  be  more  fully  noticed,  have  been 
ioding,  to  the  extent  herein  laid  down,  up- 
on him,  it  iDUBt,  to  that  extent,  be  binding 
upon  tbe  father,  unless  the  act  just  re- 
ferred to  ocwitains  something  requiring  a 
holding  to  the  contrary.  It  is  "An  Act  to 
Declare  All  Contracts  between  Master  and 
Serront,  Made  in  Con  aide  rati  on  of  Employ- 
ment, Whereby  the  Masteris  Exempted  from 
Liability  to  the  Servant,  Arising  from  the 
Negligence  of  the  Master  or  His  Servants, 
as  Such  Liability  is  Now  Fixed  by  T-a.,v, 
Void  as  against  Public  Policy."  Acts  ISSiS, 
p.  07.  The  provisiona  of  this  act  ncnv  ap- 
pear in  Civil  Code,  %  2fll3,  which  reads  as 
follows:  "All  contracts  between  master 
and  servant,  made  in  consideration  of  em- 
plc^ment,  whereby  the  master  is  exempted 
from  liability  to  the  servant  arising  from 
the  n^llgence  of  the  master  or  his  serv- 
ants, as  su'-b  liability  ia  now  fixed  by  law, 
■ball  be  null  and  void,  aa  against  public 
policy."  Whatever  change  the  passage  of 
this  act  made  in  existing  laws,  it  is  certain 
that  by  its  expreaa  terms  it  applies  exclu- 
sively to  "contracts  between  master  and 
servant,"  It  cannot,  therefore,  by  construc- 
tion, be  applied  to  any  other  contracte.  To 
attempt  to  do  ao  would  be  an  effort  to  legis- 
late, whii.h  we  have  neither  the  iDclioatioa 
nor  the  authori^  to  do. 

It  ia  proper  to  remark,  before  concluding, 
that  this  court  cannot  asBUme  that  the 
court  below,  without  underteking  to  pass 
upon  tbe  evidence  bearing  on  the  question 
of  Degligence.  directed  the  verdict  com- 
plained of  on  the  theory  that  the  effect  of 
the  contract  was  to  manumit  the  plaintiff's 
son,  and  therefore  deprive  the  father  of  all 
right  to  the  son's  services  during  his  mi- 
nority, and  consequently  of  all  right  to 
compensation  for  the  loss  thereof.  There  is 
nothing  in  the  bill  of  exceptions  from  which 
it  could  even  be  inferred  that  the  court  based 
ite  action  in  directing  the  verdict  upon  any 
such  view  of  the  contracL  Indeed,  it  does 
not  appear  that  the  court  undertook  to  pass 
at  all  upon  the  question  whether  or  not  the 
contract  did  operate  to  manumit  the  minor; 
and,  as  such  was  not  its  effect,  it  is  certain- 
ly not  to  be  presumed  that  tbe  court  erro- 
neously held  to  the  contrary,  and  in  this 
way  arrived  at  the  conclusion  that  the 
plaintiff  was  not  entitled  to  recover. 
Jttdgmtmt  a/firmed. 

■     All  the  Justices  couonr,  except  Iiewla,  J., 
absent  on  account  of  aickneaB. 
GB  L.  R.  A. 
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1.  That,  &fter  aji  occnrrence  rewltlas 
In  Injury  to  oae  person,  another  who  la 
■Diiebt  to  be  held  accoaoUble  therefor  took 
additional  precautions  to  prevent  others  from 
being  liKewlae  Injared.  can  oellher  Jusdr  nor 
logicallr  be  regarded  es  an  admLsalon  on  bis 
part  that  be  wis  DeKllgent  In  not  aooner  ob- 
serving EQth  precautlona.  Prior  declaionsby 
this  court  TirtuBll;  to  the  oontrar;  reviewed 
and  overruled. 

II  afliriiiBtlveIr  appearlDK  Iron 
the  evidence  In  the  present  CKic  that 
the  yroxlutite  CKiase  of  the  plalntllTB  In- 
Jar;  was  his  own  independent  act,  for  which 
there  was  no  uecesa.ty.  and  which  was  in  no 
waj  brought  about  b;  an;  default  on  the 
port  of  IhB  defendant  c 
entitled  to  recover 


(AuKUSt  T,   IBOa.) 

EmtOB  to  the  Macon  City  Court  to  review 
a  Judgment  in  favor  of  plaintiff  in  ui 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed. 

The  facte  are  stated  in  the  i^inion. 

Messrs.  BaU  ft  WlubeTlr  and  R.  O. 
Jordan,  for  plaintiff  in  error: 

The  uegligem^  of  tbe  defendant  railway 
company,  if  it  was  negligent  at  all,  was 
not  the  proximate  cause  of  the  injury,  but 
the  negligence  of  the  plaintiff  himaelf  in 
pushing  out  the  grab  when  there  was  to  ne- 
cessity for  so  dcnng  was  the  proxinuLte 
cause:  and,  this  being  true,  he  is  not  enti- 
tled, in  law,  to  recover. 

Bardtoiok  v,  aecrgia  R.  A  Bkg.  Co.  8S  Ga. 
SOT,  11  S.  E.  832;  Wolf  v.  East  Tennetaee, 
V.  d  Q.  R.  Co.  88  Ga.  210,  14  8.  E.  199: 
i-;ast  Teaneaace,  V.  d  0.  R.  Co.  v.  Bead,  92 
Ca.  723,  18  S.  E.  976;  Sundy  v.  Sanannah 
Street  R.  Co.  96  Oa.  81B,  23  S.  E.  841: 
Slackslune  v.  Central  R.  Co.  105  Go.  380, 
31  S.  E.  00,  112  Ga.  792,  3B  S.  E.  79. 

A  passenger  who  exposes  any  portion  of 
his  body  outside  of  the  cor  in  which  he  is 
riding,  and  is  injured  by  contact  with  some 
object  outside  which  would  not  otherwise 
have  caused  injury  to  him,  cannot  recover  of 

•Headnotes  1^  Lumpkin,  P.  J. 

Note. — For  other  cases  Id  this  series  as  to 
snbseqncut  precautioua  as  admission  or  proof 
of  negligence  In  case  of  accident,  see  Goshen  v. 
England  (lad.)  S  L.  EL  A.  253:  Tcrrc  Haute  & 
1.  K.  Co.  V.  Clem  (Ind.)  T  L.  R.  A.  688  ;  Shln- 
ners  v.  Proprietors  of  LhIib  £  Canals  (Mass.) 
:I2  U  R.  A.  S54:  Standnrd  Oil  Co.  v.  Tieme; 
(Ky.)  14  L.  R,  A.  6TT :  Skoctowe  v.  Oregon 
Short  Line  &  V.  N.  H.  CO.  (Or.)  16  L.  R.  A. 
IiU3;  AndprsoD  v.  Chlcico,  8L  P.  U.  A  O.  R. 
Co.  <WiB.)  S3  L.  R.  A,  203:  Wilier  v.  Boston 
Ktectrlc  Light  Co.  (Uass.)  BT  L.  B.  A.  723: 
Green  v.  Ashland  Water  Co,  (Wis.)  43  I^  B- 
&.  117 ;  Lloiberg  v.  Olenwood  Lamber  Co. 
ICal.)  49  L.  It.  A.  88;  Ud  Bpee*  T.  Bocgs 
(Pa.)  S2  L.  R.  A.  f  *- 
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the  Tsllrood  compAUj  for  such  injury, 
though  the  object  may  be  too  close  to  the 
track,  and  cars,  as  they  paaa. 

GtoT'jia  P.  K.  Co.  v.  VndvKOod,  90  Ala 
<P,  8  So.  116;  jlloore  v.  rdi»o"  EUclrio  It 
biminating  Co.  43  I^  Aud.  792,  9  So.  433: 
Dim  v.  Scahoara  S  R.  B.  Oo.  78  Va.  M6,  49 
Am.  Rep.  388;  Favre  v.  Louisville  <f  N.  R. 
<:».  Bl  Ky.  641,  16  S.  W.  370;  Ric\Tn<md  i 
U.  R.  Co.  V.  Scott,  SB  Va.  968,  16  L.  E.  A. 
91,  14  S.  E.  763;  Clarke  v.  Lo«i*t.ifI«  <£  -V. 
It.  Co.  101  Ky.  34,  36  L.  R.  A.  123,  39  8. 
W.  840. 

It  was  error  for  the  court  to  admit  tea. 
timony  to  the  elTect  that  the  seniaphore  post 
had  been  moved  further  back  since  tbe  acci- 
dent. 

Thovipson  V.  Toledo,  A.  A.  d  N.  M.  R.  Co. 
91  Mich.  255,  61  N.  W.  995;  Hamniargren 
V.  St.  Paul,  67  Minn.  6,  69  N.  W.  470;  Jen- 
nings V.  Albion,  90  WU.  22,  62  N.  W.  920; 
Greenville  Oil  i  Cotton  Co.  t.  Davenport 
(Tes.  CIt.  App.)  37  S.  W.  624;  Columbia 
<l  P.  8.  tt.  Co.  T.  Eawthome,  144  U.  S.  202, 
36  L.  ed.  405,  12  Sup.  Gt.  Rep.  591 ;  Beard 
V.  Could,  107  Iowa,  476,  79  N.  W.  201 ; 
&hinneit  v.  PrtypHetors  of  Locke  it  CanaU, 
154  Masa.  168,  12  L.  R.  A.  554,  28  N.  E. 
10;  Giffen  v.  heuiieton  (Idaho)  SG  P&c. 
645;  Warren  T.  Wright,  103  III.  302;  Hoics 
T.  Medarie,  183  III.  295,  E5  N.  E.  724;  Chi- 
eago  t.  Riehardaott,  76  111.  App.  198 ;  Naltej/ 
V.  Hartford  Carpet  Co.  61  Cojin.  524,50  Am. 
Rep.  47  1  Louisville  i  N.  R.  Co.  v.  Bowen,  18 
Ky.  L.  Rep.  1099,  39  S.  W.  31;  Holey  v. 
Piekls  Marble  tt  Omnite  Go.  20  C.  C.  A. 
3«6,  3((  U.  S.  App.  682,  74  Fed.  186 ;  H-udson 
V.  Chicago  S  S.  W.  R.  Co.  69  Iowa,  681,  44 
Am.  Rep.  692,  13  N.  W.  735;  Western  d  A. 
R.  Co.  V.  Rogers,  104  Ga.  224,  30  S.  E.  804 ; 
Payne  v.  Troy  <£  B.  R.  Co.  9  Hud,  520; 
fiaird  V.  Daly,  68  N.  Y.  647 ;  Louiaville  d  N. 
R.  Co.  T.  Malonc,  109  Ala.  509,  20  So.  33; 
i>ouonn  V.  Chaiiiplain  Tramp.  Co.  56  N.  Y. 
1  ;  baceg  v.  Nev>  York,  N.  E.  d  B.  R.  Co. 
108  Mass.  480,  47  N.  E.  418. 

Mesert.  Oaerrr  te  Hall  aud  H.  F. 
HoitalieT  for  defendant  in  error. 

Iiompklii,  P.  J.,  delivered  tb:!  opinion  of 
the  court; 

This  was  a  suit  for  damflp"i  against  the 
railwsv  company  1^  Cartlrdfr-,  who  set 
forth  in  his  petition  the  following  allega- 
tions of  fact!  "On  the  30th  diy  of  June, 
1900,  he  was  in  the  employment  of  the 
United  States  government  in  the  railway 
mail  seri-ice,  and  was,  in  the  course  of  his 
employment,  on  said  day  riding  upon  the 
train  and  in  a  car  of  the  said  company." 
On  that  dny,  "while  on  the  railroad  train  of 
>aid  company  in  the  discharge  of  his  duties 
as  mail  clerk  on  his  car  furnished  by  said 
rond  the    mail    grnh.    whioh    was 

fastennl  on  the  outside  of  said  car,  came  in 
contsrt  with  a  post  standing  upon  the  plat- 
form of  aaid  railway  compnny  at  the  station 
houBc  nt  Sofkee."  Tlie  result  waa  thnt  the 
"mail  grab  was  turned  from  its  fastenings 
to  tbe  side  of  said  car  and  thro^-n  down  and 
upon  the  left  hand  of  petitioner,  who  waa  at 
Ihat  time  inside  the  car,  where  he  bad  the 
59  L.  R-  A. 


rlgbt  and  where  it  was  his  duty  to  be,  and 
where  be  tlien  was  in  the  exercise  of  all  tbe 
care    incumbent    upon    him,  .     .     FeU- 

tioner's  hand  waa  terribly  mutilated,  wound- 
ed, and  crushed;  the  bone  in  the  first  Snger 
of  said  hand  beinE  bridnen  [aodj  made  per- 
manently useless.  The  injury  thus  sus- 
tained by  him  "was  caused  by  the  negligence 
of  said  railroad  cotapany  in  erecting  the 
said  post  too  near  the  track  of  said  railroad 
company,  and  allowii^;  it  to  remain  there." 
A  recovery  was  had  Sj  the  plaintiR  in  the 
court  below,  and  the  company  .s  here  com- 
plaining of  a  judgment  denying  it  a  new 
trial, 

V  At  the  time  of  the  plaintilT's  ir.jury  the 
post  above  referred  to  "stood  13  or  14  inches 
from  the  side  of  the  passing  coach.  The 
plaintiff  was  permitted  to  testify,  over  the 
objection  of  the  defendant,  that  this  poet 
had  been  moved  further  back  since  the  acci- 
dent;" the  objection  urged  against  the  ad- 
mission of  this  testimony  being  that  it  waa 
not  "competent  evidence  for  the  purpose  of 
showing  negligence  on  the  part  of  the  de- 
fendant." Tested  by  rulings  beretofMS 
made  by  this  court,  this  testimony  wai 
clearly  admissible.  In  Auguita  d  8.  R.  Co. 
v.  Re,-:,  55  Ga.  126,  it  waa  held  that,  "upon 
the  trial  of  a  suit  ag&inat  a  street  railroad 
compnny  for  an  injury  auatainerd  by  care- 
less driving  over  a  sharp  curve  and  sudden 
plpvation,  it  waa  competent  to  show  that  tbe 
defendant  hod  altered  the  curve  since  tbe 
accident,"  A  similar  ruling  was  announced 
in  Central  R.  d  Bkg.  Oo.  v.  Oleason,  69  Oa. 
201.  In  Savannah,  F.  A  W.  R.  Co.  v,  Plan- 
nagan,  82  Oa.  680,  9  8.  E.  471,  the  question 
arose  whether  or  not  it  was  competent  for 
the  plaintiff  to  prove  that  after  the  homi- 
cide of  her  husband,  who  waa  run  over  and 
killed  by  an  engine  belonging  to  the  defend- 
ant, "the  engines  of  the  conipanjf  were  run 
more  slowly  along  tbe  street  which  was  th« 
Bcene  of  the  accident."  Connncnting  upon 
the  relevancy  of  evidence  which  hud  been  In- 
troduced to  establish  that  such  was  the 
fact.  Chief  Justice  Bleckley,  who  delivered 
the  opinion  of  the  court,  said  (p.  589,  S2 
Qa,,  p,  472,  a  S,  E.)  :  "There  is  much  au- 
thority to  the  contrary,  .  .  .  but  we 
think  consistency  with  our  own  decisions  re- 
quires us  to  hold  that  it  was  admissible." 
Doubtless  influenced  by  the  intimation  thus 
thrown  out  that  the  question .  presented, 
were  it  an  open  one.  woiiM  admit  of  some 
doubt,  counsel  for  the  plaintiff  in  error  in 
the  present  case  asked  and  were  granted 
leave  to  review  these  decisions.  We  have 
accordingly  given  them  careful  considera- 
tion, with  the  result  that  we  are  constrained 
to  announce,  after  mature  deliberation,  that 
our  faith  in  their  correctnew,  which  in  the 
past  had  already  been  much  shaken,  has 
•fuccumhed  to  the  conviction  that  they  tan- 
not  be  defended  either  upon  principle  or  by 
tbe  weight  of  authority.  We  Hnd  upon  in- 
vcs'.igntion  that  they  are  not  in  accord  with 
the  rule  which  obtains  in  England.  See 
Hart  V.  Lancashire  d  Y.  R.  Co.  21  L.  T.  N. 
S.  261.  Nor  ore  they  in  harmony  with  the 
of  judicial  opinion  which  prevails 
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in  this  oouotiy.  See  Columbia  A  P.  8.  R. 
Co.  vi  Hawthomt,  144  U.  S.  202,  38  L.  ed. 
406,  12  Sup.  Ct.  Kep.  661,  and  cases  cited 
oa  page  207,  144  U.  S.,  page  406,  30  L.  ed. 
and  page  593,  12  Sup.  Ct.  Gcp.;  Alchiami, 
T.  A  S.  F.  R.  Vo.  V.  i'arfcer,  5  C.  C.  A.  220. 
12  U,  S.  App.  132,  66  Fed.  695;  Barber  As- 
phalt Paving  Co.  v.  Odtui,  8  C.  C.  A.  471,  20 
U.  S.  App.  326,  60  Fed.  71 ;  Motey  v.  Pickie 
Uarhle  d  aranite  Co.  20  C.  C.  A.  360,  30 
U.  S.  App.  682,  74  Fed.  160;  jSoufAem  ;'. 
Co.  V.  Ball,  41  C.  C.  A.  50,  100  Fed.  761: 
Limiivoitle  d  N.  R.  Co.  v.  Malone,  109  Aln. 
610,  20  So.  33;  Sappenfield  v.  .Vain  Htreet 
(£  Agri.  Park  R.  Co.  91  Cal,  49,  27  Pac.  5B0 ; 
Bager  v.  Southern  P.  Co.  9B  Cal,  309,  33 
Pan.  119;  Limberg  v.  Glenv:ood  Lumier  Co. 
127  Cal.  698,  49  L.  R.  A.  33,  60  Pae.  170; 
flally  V,  Hartford  Carpet  Co.  51  Conn.  524, 
60  Am.  Rep.  47;  Hanieg  v.  ^Jturos  Oolil 
ilin.  Co.  Ildabo)  3.5  Pac  819;  Bolt  v.  Spo- 
kane it  P.  R.  Co.  (Idaho)  36  Pac.  39;  Qiffen 
T.  Leu'i«lo»  (Idaho)  56  Pac.  645;  Btoom- 
mgtm\  t.  Legg,  151  III.  10,  37  N.  E.  696; 
Bmoo  V.  ifedaria,  183  111.  288,  55  N.  E.  724 ; 
Torre  Haute  d  I.  R.  Co.  v.  Clem,  123  Ind. 
16,  7  L.  R.  A.  588,  23  N.  E.  865;  Wabath 
County  V.  Pearxon,  129  Ind.  456,  28  N.  B. 
1120;  Chicago  dc  E.  R.  Go.  v.  Lee,  17  Ind. 
App.  210,  46  N.  E.  543:  Cramer  v.  Bui- 
lington,  45  Iowa,  627 ;  /Hudson  v.  Chicago 
£  N.  W.  R.  Co.  69  Io«-a.  581,  44  Am.  Ren. 
692,  13  N.  W.  736;  Beard  v,  G«r7rf,  107 
lon-a,  47U.  78  N.  W.  201 ;  Sidndo.rf  Oil  Co. 
V.  Tierney,  92  Ky.  368,  14  L.  R.  A.  077,  17 

5.  W.  1025;  Downey  t.  Sawyer,  157  Mass. 
418,  32  N.  E.  054;  Dacey  v.  Sew  York,  N. 
U.  £  U.  R.  Co.  168  Muss.  479,  47  N.  E.  418 ; 
Wanhington,  C.  d  A.  Tump.  Co.  v.  Case,  80 
Md.  36,  30  Atl.  571;  Thompson  v.  Toledo, 
A.  A.  d  N.  if.  R.  Co.  01  Mich.  250.  51  N. 
W.  99Q;  Hammargren  v.  fit.  Paul,  07  Minn. 

6,  69  N.  VV.  »70:  Ely  v.  St.  Louis,  K.  C.  d 
N.  R.  Co.  l~i  Mo.  34;  Bipiley  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  88  Mo.  348;  Al- 
oorn  V.  Chicago  d  .4.  R.  Co.  108  Mo.  81,  18 
S.  W.  188:  Corcoran  v.  Peekskill,  108  N. 
Y.  15'.,  15  N.  E,  309;  Getty  v.  Hamlin.  127 
N.  Y.  636,  27  N.  E.  399 ;  Clapper  v.  Wafer- 
ford,  131  N.  Y.  382,  390,  30  N.  E.  240: 
Loice  T.  Ellioll,  109  N.  C.  581,  14  S.  R.  51; 
Skoltotce  V.  Oreflwt  Sliort  Line  R.  Co.  22  Or. 
430,  16  L.  R.  A.  593,  30  Pac.  222;  Farley  v. 
CiMTUstOH  Basket  if  Veneer  Co.  51  S,  C. 
222,  241.  28  S.  E.  193,  401;  Illinois  C.  R. 
Co.  V.  Wyatt,  104  Tenn.  432,  68  S.  W.  308 : 
Gulf.  C.  d  8.  F.  R.  Co.  V.  McGoican.  73  Tex 
S56,  II  S.  W.  330;  Missouri  P.  R.  Co.  v. 
Bennessey,  75  Tex.  155,  12  S.  W.  608;  For- 
dyee  v,  Chanccv,  2  Tex.  Civ.  App.  24,  21  S. 
W.  181 ;  Bell  v.  Washington  Cedar  Shingle 
Oa.  8  Wash.  27,  35  Pac.  405;  Carter  v.  Se- 
attle, 21  Wash.  685,  69  Pac.  500 ;  Anderson 
V.  Chicago.  St.  P.  M.  £  0.  R.  Co.  87  Wis. 
195,  23  L.  K.  A.  203,  58  N.  W.  79;  Jennings 
V.  Albion,  90  Wis.  22,  62  N.  W.  926;  Green 
V.  Ashlnnd  Water  Co.  101  Wis.  259,  43  L. 
R.  A.  117,  77  N.  W.  722.  See  also  authori- 
tiea  cited  and  commented  on  in  note  append- 
ed to  the  case  of  St.  Louis  d  S  F.  R.  Co. 
V.  Weaver   (Kan.)   67  Am.  Rep.  183-187, 
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be  found  A'here  some  of  the  tribnoalB  of  that 
state  at  one  time  strayed  from  the  path 
whit;li  all  good  courla  should  travel ;  but  the 
true  doctrine  was  expounded  bv  its  court  of 
appeals  in  the  case  of  Baird  v.  Daly,  68  N. 
\.  547,  and  has  sinre  been  consistently  ub- 
eeryed.  More  recently  there  have  been  other 
converts  to  the  new  f.iith  whicn  we  now  feel 
called  upon  to  embrace.  Notable  ajnong 
these  is  the  supreme  court  of  Minnesota;  it 
having  in  the  mKe  of  Moree  v.  Minrteapolis 
d  St.  L.  R.  Co.  30  Minn,  465,  16  N.  W.  358. 
formally  reviewed  all  of  its  prior  decisions 
bearing  on  the  point  uoder  consideration 
and  pronounced  them  unsound,  saying;  of 
the  rule  which  had  been  laid  down:  ''We 
think  such  a  rule  puts  an  unfair  int^rpreta^ 
tion  upon  huniai  conduct,  and  virtuall^- 
liolds  out  an  inducement  for  continued  neg- 
ligence." We  may  also  point  to  the  fate 
which  befell  an  early  Colorado  case  (Sansa.'i 
P.  R.  Co.  V.  Miller,  2  Colo.  442),  the  ruling 
in  which  is  no  longer  given  recognition  by 
the  courts  of  that  state.  Colorado  Electric 
Co.  V.  Lvbbers,  11  Colo.  505,  19  Pac.  470: 
Z>cin;er  d  R.  O.  B.  Co.  v.  Morton,  S  Colo. 
App.  156,  32  Pac.  345.  The  supreme  court 
of  New  ITainpshire  has  also  reversed  its  po- 
sition on  the  question.  See  Aldrieh  v.  Con- 
cord d  .«.  R.  Vo.  67  X.  H.  250,  29  Atl.  408. 
ill  which  that  court  overruled  a  prior  deci- 
sion in  the  case  of  Martin  v.  Toicle,  69  N. 
H.  31,  to  the  effect  that  it  was  com]*tp:it 
tor  the  plointiff  to  prove  th.'.t,  after  he  was 
injured  by  the  overturning  of  a  cariiige  be- 
longing to  the  defendant,  the  latter  dis- 
chargeil  the  driver  thereof.  So  far  as  we 
have  been  able  to  ascertain,  the  courts  of 
but  two  states  atill  adhere  to  the  view  that 
one  who  is  sought  to  be  held  accountable 
for  an  injury  siiRtnined  by  another  cannot 
talce  additional  precautions  to  prevent  oth- 
ers from  being  likewise  injured,  without 
thereby  tacitly  admitting  that  »uch  precau- 
tions should  sooner  have  been  adopted. 
Atchison.  T.  £  S.  F.  R.  Co.  v.  McKce,  37 
Kan.  592,  15  Pac.  484 ;  Consolidated  Kanma 
City  Smellini}  u  Ref.  Co.  v.  TincIicH,  5 
Kan.  App.  130,  48  Pac.  889;  McKce  v.  Bid- 
ireH,  74  Pa.  218;  Lederman  v.  Pcnnstilvania 
ft.  Co.  165  Pa.  118,  30  Atl.  725,  Speaking 
for  the  supreme  court  of  Kansas.  Mr.  Jus- 
tice Valentine,  in  the  case  of  St.  Loiiis  £  S. 
F.  R.  Co.  V.  Weaver,  35  Kan.  412.  57  Am. 
Rep.  176,  11  Pac.  408,  undertorf:  to  defend 
the  rule  laid  down  in  prior  decisions  there- 
in cited;  hut  the  argument  he  adrnnccct  in 
its  si'pport  impresses  ua  as  being  f:i/  from 
convincing.  Pennsylvania's  pioneer  cnae  on 
this  line  is  that  of  Pennsylvania  R.  Co.  v. 
Henderson.  51  Pa.  316,  w'lerein  the  correct- 
ness of  the  ruling  announced  was  assumed 
without  any  discussion  whatever.  It  was 
subsequently  held  in  West  Cheater  £  P.  R. 
Co.  V.  J/cKdrec,  67  Pa.  311,  that,  "in  an  ac- 
tion for  death  by  negligence  from  cars  strik- 
ing a,  cart  on  scales  near  to  a  railroad  track. 
fV'idence  was  proper  that  after  the  accident 
the  track  was  removed  to  a  greater  din- 
tance,"  With  Quaker  ctirectnesa  and  sim- 
plicity, the  question  as  to  the  admjsaibilily 
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mark  (pp.  314,  313)  :  "If  the  jlroximitr  of 
the  track  to  the  buildings  did  not  increase 
the  danger,  wh^  wati  it  luovedT"  Doubtless 
it  was  moved  id  order  to  insure  greater  safe- 
ty in  tbe  future, — an  act  in  and  of  itaelf 
perfecttj  legitimate,  and  prtxupted  hj  i 
tive  which  was  higlilf  commend abli 
may  not  be  extravagant  to  say  this  action 
on  the  part  of  the  company  was  something 
more  than  commendable,  if  at  the  time  it 
had  n^ason  to  apprehend  that  the  ruling 
just  referred  to  might  be  madi-.  No  one 
situated  as  was  this  company  should  be 
placed  "in  the  embarrassing  attitude  of  be- 
ing compelled  to  choose  lietween  tbe  risk  of 
another  accident  by  maintaining  the  status 
quo,"  and  the  equally  uninvitii^  alternative 
of  taking  proper  steps  to  remove  the  dan- 
ger, and  thereby  "making  evidence  against 
himself  which  would  act  prejudicially  to  his 
defense  in  the  minds  of  the  jury."  Illinois 
C.  R.  Co.  V.  Wyait,  104  Tenn.  434,  68  S.  W. 
308.  "The  effect  of  declaring  such  evidence 
competent  is  to  inform  a  defendant  that,  if 
he  oialEes  changes  or  repairs,  he  does  it  un- 
der penalty;  for,  if  the  evidence  is  compe- 
tent, it  operates  as  a  confes^on  that  be  was 
^ilty  of  a.  prior  wrong.  .  .  .  True  pol- 
icy and  sound  reason  require  tbat  men 
ahciuld  be  encouraged  to  improve  or  repair, 
and  not  be  deterred  from  it  by  the  fear  that 
if  they  do  so  their  acts  will  be  construed  in- 
to an  admission  that  they  had  been  wrong- 
dorrs.  A  rule  which  so  operates  as  to  deter 
men  from  proliting  from  experience  and 
aTailing  themselves  of  new  inforouitioa  has 
nothing  to  commend  it,  for  it  is  neither  ex- 
pedient nor  just."  Terre  Haute  A  I.  R.  Co. 
V.  Clem,  123  Ind.  18,  19,  7  L.  R.  A.  588,  23 
N.  K.  986.  To  the  same  effect,  see  tl-e  ad- 
mirable opinion  delivered  by  Mitchell,  J.,  in 
iforsE's  Caae,  30  Minn.  40S,  IS  N.  W.  368, 
and  the  irresistible  argument  on  the  same 
line  presented  by  Watts,  J.,  in  Texas  £  P. 
R.  Co.  V.  Bums,  4  Tex.  Law  &ev.  54,  56,  and 
quoted  approvingly  in  McGowan'a  Case,  cit- 
ed 73  Tei.  356.  11  S.  W.  336.  We  do  not 
hope  to  conceal  the  fact  that,  in  thus  con- 
centrating our  attack  upon  the  decisions 
pronounced  by  the  Kansas  and  Pennsylva- 
nia courts,  instead  of  bringing  prominently 
into  view  and  assailing  the  prior  decisions 
of  this,  our  own  court,  we  have  yielded  to 
an  ordinary  impulse  of  human  nature.  We 
do  now,  however,  distinctly  announce  that 
those  decisions  are  now  overruled. 

2.  The  only  evidence  introduced  on  the 
trial  of  the  present  case  was  the  testimony 
of  the  plaintiff  himself.  He  gave  a  clear 
and  atraight forward  account  of  how  he  met 
with  his  injury,  which  was,  in  brief,  as  fol- 
lows: He  waa  attempting  to  pass  "some 
mail  under  the  grab"  to  the  assistant  post- 
master at  Sofkee,  who  "came  out  of  his  of- 
fice just  as  the  train  was  movii^  from  the 
station,  and  the  mail  grab  came  in  contact 
with  a  post  that  stood  very  close  to  the  side 
of  the  car.  .  .  .  The  grab  was  wrenched 
from  the  side  of  the  car,"  and  plaintiff's  left 
hand  was  caught  by  it  and  mashed  against 
the  car.  Tbe  hand  which  was  injured  ''was 
resting  on  top  of  the  mail  catclier."  He  held 
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the  mail  in  his  "right  hand,  and  stooped 
down  to  hand  it  under  the  catcher  to  the  as- 
sistant postmaster,  and  the  catcher  came  in 
contact  with  the  post."  A  mail  grab  is 
made  of  iron,  and  "fita  in  a  fastening  on 
the  side  of  the  mail  car,  across  the  door,  and 
works  loose."  It  consists  of  a  horizontal 
bar  extending  across  the  doorway,  and  a 
grab  or  "catch  hex,"  operated  fay  means  of 
a  handle  from  the  inside  of  the  car,  which, 
when  the  contrivance  is  used  in  collircting 
mail  at  stations  wlierc  the  train  does  not 
stop,  "pokes  out  and  catches  the  mail  bag 
as  it  hangs"  on  a  crane  erected  near  the 
track.  It  was  the  custom  of  the  plaintiff  to 
"deliver  mail  at  .Sofkee  on  the  'Shoo-Fly' 
trains  by  hand,  and  not  with  a  sack."  The 
assistant  poetoiaster,  who  was  also  the  agent 
of  the  railway  company,  had  "to  receive  the 
mail  at  the  car  door."  Plaintiff  "bad  no 
right  to  leave  [his]  car  and  go  and  deliver 
Che  innil,"  bis  duty  requiring  him  to  be  "at 
all  times"  in  bis  car.  "The  reason  [he)  did 
not  deliver  the  mail  before  the  train  started 
to  pulling  off  was  that  the  agent  was  inside 
of  his  oflice,"  and  did  not  come  to  receive 
tbe  mail  till  the  train  began  to  move.  The 
post  above  mentioDed  was  a  semaphore  post, 
and  not  a  mail  post.  "There  was  no  mail 
orajie  at  that  point.  The  grab  is  used  for 
the  purpose  of  taking  the  mail  bag  from 
the  crane,  and  for  no  other  purpose."  The 
assistant  postmaster  "was  sending  5  or  6 
feet  [from]  the  semaphore  post  when"  the 
plaintilT  "banded  him  the  mail."  Piaintiff 
i-csted  his  left  hand  "on  the  catcher,  and 
handed  the  mail  under  the  catcher  with"  bin 
right  hand ;  "was  in  a  stoopiiw  positiMi.'* 
He  "had  to  stoop,"  and  he  rested  his  "hand 
on  this  grab  as  a  support,  and  handed  the 
mail  uoderneBth  it,  and  in  that  condition 
this  grab  came  in  cotitact  with  the  sema- 
phore post."  He  "had  to  push  this  grab  out 
13  or  14  inches  from  the  car  in  order  for  it 
tx>  strike  the  post.  It  could  not  have  possi- 
bly come  in  contact  with  the  poet  unless  it 
was  pushed  out,  tli^  post  being  off  13  or  14 
inches.  It  would  not  have  caught  the  post 
unless"  the  plaintiff  had  bis  "hand  on  it. 
and  unless  [he]  pushed  it  out,  either  acci- 
dentally or  purposely."  He  "had  neen  the 
semaphore  post  frequently,"  but  had  "never 
taken  any  particMlar  notice  of  how  close  it 
was"  to  the  track,  "and  didn't  know  how 
close  it  was."  The  plaintiff  "had  two  news- 
papers to  deliver"  to  the  assistant  postmas- 
ter at  Sofkee ;  "could  not  have  thrown  them 
out,  because  they  were  not  marked  to  'throw 
out.' "  In  view  of  this  evidence,  it  may  be 
ennceded,  not  only  that  the  railway  com- 
pany was  negligent  as  alleged,  but  that  the 
plaintiff,  tl.ough  he  had  frequently  seen  the 
post,  was  not  himself  guilty  of  any  negli- 
gence in  not  taking  note  of  its  dangerous 
proximity  to  the  track,  and  governing  his 
actions  accordingly.  At  the  same  time, 
however,  he  could  not  possibly  have  been  in- 
jured had  he  not,  "either  accidentally  or 
purposely,"  pushed  the  "catch  bar"  out  some 
13  or  14  inches  from  the  side  of  the  car, 
when  there  was  no  necessity  to  do  so,  nor, 
indeed,  any  occasion  for  him  to  make  any 
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uao  trhatcTer  of  tbe  contrivance  known  sa 
the  "grab."    TMb  being  bo,  bli  own  Inde- 

Kndent  act,  whereby  the  accident  was 
ought  about,  is  to  be  regardedaattiepraxi- 
toate  (■ause  of  his  injury,  and  the  company 
cannot  be  held  accountable  therefor.  Bm 
fforrficicfc  V,  Ocorffia  B.  d  Bkg.  Co.  BB  Ga. 
507,  11  S.  E.  832;  Lindaay  t.  Bouthern  R. 
Co.  114  Ca,  SdG,  41  8.  E.  46;  Richmond  d 
D.  R.  Co.  V.  aaolt,  S8  Va.  958,  16  L.  R.  A. 
91,  14  S.  E.  763,  62  Am.  &  Eng.  R.  Cas.  405, 
note;  Baltimore  A  0.  S.  W.  R.  Co.  v.  Sims 
{lai.  App.)  63  N.  E.  48S. 

It  follows  that  the  trial  judge  erred  in 
leaving  to  t)ie  juiy  the  questiiKi  of  the  cotn- 
pane's  liubilitj,  and  in  refusing  to  instruct 
i.hem,  at  tlii:  instance  of  its  counsel,  to  the 
effect  that  if  they  believed  the  injury  to 
iiie  plaintiff  could  not  have  occurred  "but 
for  his  own  conduet  in  pushing  out  the  mail 
grab,  whether  intentional  or  by  accident," 
he  would  not  be  entitled  to  recover. 

Judgment  recersed. 


OKLAHOMA  VINEaAR  OOMPAmr,  Plff. 


CARTER  et  ai. 


..Oa.. 


....) 


•1.  fVtaen  two  partlea  hny«  «Btt 
tato  m  written  <»atpa«t  for  the  pure 
and  sale  ol  goods,  neltber  a  caoatemand  of 
the  arder  lor  (he  Bblpment  of  the  Kooda,  nor 
a  notice  by  the  purchaser  to  the  seller  that 
he  HttI  not  accept  and  receive  them.  Is  ef- 
fectual to  cause  a  rrtclsalon  of  the  cootract. 
Such  a  result  cunnot  be  accomplEshed  wlth> 
out  the  assent  of  the  seller. 
-9.  The  notice  Indlentcd  Kbove,  nnder 
the  common  law,  onerntes  «a  b  hreneh 
of  the  oantrat!t  bj  the  vendee,  aod  In  such 
a  cLsc  the  renKiy  ol  tbe  Teodor  Is  la  an  ac- 
tloD  to  rei^oTer  dsmages  for  such  breach. 
Under  the  alHtute.  the  vendor,  after  the  pur- 
chaser iftueeB  CO  lake  and  paj  for  the  gooda, 
ranj.  In  an  actlou.  recover  the  price  of  the 
gnods,  when  It  appears  that  after  default  of 
the  purchaser  he  slored  and  retained  them 
tbr  surb  iiurchaaer.  Under  the  evidence  the 
statutory  remedy  was  not  BTsllnble  to  the 
plalntllT  In  tbe  present  case,  and  his  only 
remmly  was  a  suit  to  recover  damages  for 
the  breach  of  Ihe  contract.  Hli  action,  aa 
brouaht.  to  recover  the  contract  price  ol  the 
Eoode,  was  not  maintainable, 

(Ai«UBt  T.  1902.) 


Id  an  action  brought  ti 

•Beadnotes  by  Littli,  J. 
~NoTK, — As   lo   rights  of  one  who    completes 
Kintrsot   In  dliircc»rd  of  notice  to  desist,  see 
I,  Davis  V.  Bronson  (N.  D.) 


18  L.   R.  A.  G3j,  and  n 
Beats  (Hlnn.)  32  L.  K.  A.  80. 
60  L.  R.  A. 


certain  goods  alleged  to  have  bem  bought 
by  and  delivered  &  defendants.     Affirmed. 

The  facta  are  stated  in  ibi  opinion. 

Moan.  QnlBooy  A  MoDonald,  for 
plaintiff  in  error; 

When  this  order  waa  aigoed  by  defend- 
ants in  error,  being  already  signed  \lj  plaio- 
iiff  in  error,  plaintiff  in  error  had  a  right 
to  ahip  the  gooda  ao  ordered  and  collect 
therefor,  irrespective  of  the  countermand 
made  by  defendants  in  error. 

Ga.  Code,  |  3S51;  WMter  v.  lOtior,  6 
Buah,  463,  00  Am.  Dec.  668;  Kadi»\  v. 
You.ig,  108  ni.  177,  43  Am.  Rep.  548;  Oook 
V.  BTandeia,  3  Met.   (Ky.)   666. 

.V eaara.  Pvirj  ft  Tlpto»,  for  defaodaota 

The  breach  coming  while  the  contract  is 
executory,  the  only  measure  ia  "the  toas  ac- 
tually sustained  b^  reason  of  the  breach, 
and  this  geiterally  is  the  difference  between 
the  price  fixed  by  the  contract  and  the  mar- 
ket value  of  tbe  goods  at  the  time  and  plaea 
of  deli  very." 

1  Am.  k  IW.  Eoc.  Law,  pp.  676-681 ;  Tif- 
fany, Sales,  Hornbrook  Series,  l|  123,  126, 
p.  231. 

Section  3S51  of  tbe  Code  applies  only  in 
eases  where  the  contract  of  sale  haa  been 
fully  executed. 

Oa.  Code,  !  3561;  CoiRp  v.  Homtm,  65 
Oa.  250;  Sutler  v.  Lawihe,  74  Oa.  352; 
Dunn  V.  Stale,  82  Ga.  27,  3  L.  R.'A.  190,  8 
6.  B.  800;  iftUer  v.  Ifoore,  83  Qa.  684,  6 
L.  R.  A.  374,  10  S.  E.  360;  Moaord  v.  Loid- 
leji,  87  Ga.  221,  13  B.  E.  609;  Maddoa  v. 
Wagner,  111  Ga.  146.  36  S.  E.  600. 

little,   J.,  delivered  the  opinion  of  the 

The  Oklahcana  Vinegar  Compaq  brought 
an  action  on  an  aocoomt  againat  the  firm  ot 
Carter  A  Ford  to  recover  the  sum  of  |72. 
Ihc  action  was  predicated  on  an  order  given 
in  writing  by  Carter  &  Ford,  a  copy  of 
which  waa  attached  to  the  petition,  which 
is  as  follows; 

Order  No.  838,  Date  3/6,  1901. 

Oklnhoma  Vinegar  Co.: — 

Ship  to  Carter  ft  Ford,  PostolTlce  Willa- 
coochee,  State  Oa.  R.  R.  point  on  B.  ft  W. 
R.  R.  Terms  Apr.  Ut  60,  or  3%  off  for  cash 
in  ten  days.  Ship  at  once  [Here  follows  a 
list  of  articles,  oixe  of  which  is  cherry  phos- 
phate.] Frt.  prepaid.  We  guarantee  that 
our  fruit  phoephatea  are  not  subject  to  any 
special  tax,  either  state  or  county,  or  inter- 
nal revenue ;  also  that  they  will  not  intoxi- 
cate. We  (TUarantee  to  replace  all  sour  or 
spoiled  goods,  free  of  expense. 

Oklahoma  Vinegar  Co. 

Customer  sign  here;     Carter  ft  Ford. 

Salesman  sign  here:     R.  B.  Laahman. 

This  order  mt  subject  to  countermand. 

The  defendanLs  answered,  denying  indebt- 
edness as  alleged,  setting  up  that  they  never 
received  the  goods.  They  admitted  that  they 
signed  the  cnrder,  but  said  that  they  did  ao 
under  a  miseppreheniion,  and  that  the  same 
'  —  (  vtarj  short  tima  after  It 
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tbMt  if  plaiirUff  Iiad  any  right  of  action  at 
all  in  tlu  premises,  which  the;  dea;,  it  was 
for  damaged  on  breafh  of  voatrset,  and  it 
could  not  recover  on  open  account,  and  this 
action  should  be  dismissed.  The  case  was 
^Qlmitted  by  agreement  tc  be  heard  bj  the 
judji'  without  the  intervention  of  a  jury 
on  the  following  agreed  statement  of  facts: 
"The  defeodants.  Carter  &  Ford,  by  and 
throurii  R.  L.  Ford,  the  junior  member  of 
said  firm  of  Carter  ft  Ford,  gave  the  sales- 
man of  the  plaintiff,  the  Oklahoma  Vinegar 
Company,  the  order  [heretofore  set  out]. 
A  few  minutes  after  giving  the  order  the 
■aid  Pord  saw  William  Moore  and  pur- 
-chased  a  whole  barrel  of  cheriy  phosphate 
from  bira,  that  bore  the  same  name,  and 
that  he  judged,  from  the  taste  and  general 
appearance,  to  be  the  same  goods  as  "  ~ 
sample  shoivn  him  by  the  salesman  of  pli 
tUT,  which  samples  he  tasted,  and  from 
which  he  gave  the  order,  for  whirh  whole 
iHirrel  he  paid  Moore  one  dollar  and  &  quar- 
ter, and  that  he  imniediately  went  to  the 
salesman  of  the  plaintiff  and  countermand- 
ed the  order,  and  notified  him  that  he  would 
oot  accept  the  goods  if  shipped.  The  said 
Ford  also  immediately  mailed,  under  special 
delivery  postif^,  a  letter  to  the  plaintiff. 
-countermanding  the  said  order,  and  noti- 
fying that  ther  [the  defendants]  would  not 
accept  and  receive  the  gooila  ordered,  and  this 
latter  was  re«'ived  by  the  plaintiff  before 
the  goods  were  separated  from  the  common 
stock  and  delivoied  to  the  railroad  tor  ship- 
ment; that  after  this  the  plaintiff  delivered 
the  goods  ordered  to  the  railroad,  and 
shipped  thera  consigned  to  defendants  at 
Willacoochee,  Georgia,  but  the  defendants 
declined  to  receive  the  goods,  and  allowed 
them  to  remain  in  the  depot,  and  notified 
the  plaintilT  of  their  refusal  to  accept  them ; 
that  the  goods  ordered  and  described  in  the 
irder  hereto  attached  were  articles  of  mer- 
chnndi"c  kept  in  common  stock  and  sold 
generally  by  the  plaintiff;  that  there  was 
no  consideration  for  the  contract  not  to 
countermand  the  order  which  appears  at  the 
boltom  of  the  order ;  that  the  cherry  phos- 
phate Ford  boujrht  from  Moore  was  not  sal- 
able: that  he  still  has  the  greater  part  of  it 
on  hand ;  tried  to  give  it  away  to  induce 
trade,  but  it  rather  had  the  effect  to  run  off 
trade,  and  vinn  worthless,  but  Ford  does  not 
know  whether  this  he  bought  from  Moore 
was  from  the  same  house  [plaintiff's]  or 
not.  and  does  not  know  how  long  Moore  had 
had  the  said  barrel  in  stock  prior  to  this 
pure  Muse  from  Moore."  The  presiding 
judpc  rendered  a,  judgment  in  favor  of  the 
defendants  for  costs,  whereupon  the  plain- 
tiff made  ■  motion  for  a  new  trial,  which 
being  overruled,  it  excepted.  The  grounds 
Of  this  motion  were  that  the  verdict  was 
contrary  to  law  and  to  the  evidence.  The 
answer  of  the  defendants  raises  two  ques- 
Mon^:  First  Are  the  defendants  liable  to 
the  plaintiff  under  the  contract  notwith- 
.■•landing  the  fact  that  the  order  for  the 
■roods  was  countermanded  before  delivery, 
and  notice  given  to  the  plaintiff  before  sbip- 
-39  L.  R.  A. 


iitent  that  the  defendants  would  not  accept 
.ind  receive  the  goods  which  they  had  or- 
dcredt  Second.  Should  the  action  on  open 
account  abate  because  the  defendants,  if  lia- 
ble at  all,  were  only  so  in  an  action  to  re- 
cover damages  for  a  brea<^  of  the  contract? 
1.  We  had  no  difficult  in  disposing  of 
the  first  of  these  questions.  The  contract 
made  by  the  parties  was  a  good  and  valid 
one,  in  writing,  by  the  terms  of  which  plain- 
tifr  agreed  to  sell  and  deliver  to  the  defend- 
ants certain  goods  named  therein,  and  the 
defendants  agreed  to  pay  for  the  same  when 
so  delivered.  It  was  an  executory  contract, 
and  hound  both  parties.  Without  any  re- 
gnrd  to  the  entry  which  appeaj«d  below  the 
signature  of  the  parties, — that  the  order 
was  not  subject  to  iMMinbermand, — it  may  be 
stated  in  general  terms  that,  as  the  contract 
was  the  act  of  both  of  the  parties,  it  could 
not  be  legally  dissolved  and  rendered  nuga- 
tory except  with  the  consent  of  each ;  and 
the  countermand  and  notice  to  the  jilaintiff 
that  the  defendants  would  not  be  bound  bv 
its  terms  did  not  have  the  effect  of  rescind- 
ing the  contract  unless  the  plaintifT  agreed 
to  such  rescission.  It  appears  from  the 
agreed  statement  of  facts  that  the  plaintiff 
iltd  not  so  agree;  hence  no  rescission  of  the 
contract  was  effected. 

8.  The  second  propositioci  raised  by  the 
plea — that  if  the  plaintiff  had  any  right  of 
action  it  was  for  damages  for  a  breach  of 
the  contract,  and  not  (m  open  account  to  re- 
cover the  price  of  the  goods— is  one  more 
difficult  of  solution.  In  legal  effect,  this 
part  of  the  plea  ia  to  be  treated  as  a  plea  in 
abatement  of  the  action.  Under  it  the 
arises  whether  the  notice  of  the 
countermand  which  defendants  gave  plain- 
'■"  in  advance  of  the  time  of  performanee 
elTectual  to  cause  a  breach  of  the  terms 
of  the  contract.  It  is  undoubtedly  true,  aa 
~  general  rule,  that,  after  the  breach  of  an 
:ecutory  contract  by  either  porty,  the  only 
remedy  of  the  other  is  to  recover  such  dam- 
ages as  he  may 'have  sustained  in  conse- 
quence (f  the  breach.  If  the  notice  did  not, 
under  the  law,  cause  a  breach  of  the  con- 
tract, tt  en  the  seller  would  have  the  right  to 
perform  his  part  of  the  contract  and  force 
the  buyer  to  comply  with  his  obligation; 
that  in.  pay  the  contrEict  price  for  the  ^oods. 
But  the  ButhoritteB  differ  as  to  the  effect  of 
that  the  buyer  will  not.  at  the  time 
fi.ted  ri)r  the  performanee  of  the  contract, 
accept  the  goods  purchased.  By  Pome  emi- 
nent law  writert,  and  in  many  adjudicated 
:!•,  the  proposition  is  laid  down  that  "the 
nolii-c  of  an  intended  breach  will  operate  as 
breach  only  if  accepted  and  acted  upon  as 
such  by  the  other  party,  who  may,  it  he 
pleases,  disregard  the  notice  and  iii«if«t  upon 
performance  according  to  the  contract." 
I-eake,  Contr.  872,  Mr.  Parsons,  in  his  Law 
of  Contracts  (vol.  2,  'GTe),  says:  "If  one 
hound  to  perform  a  future  act.  before  the 
tinK  for  doing  it  declares  his  intention  not 
to  do  it,  this  is  no  breach  of  his  contract; 
but,  if  his  declaration  be  not  withdrawn 
when  the  time  comes  for  the  act  to  be  done, 
it  constitutes  a  sufficient  excuse  for  the  de- 


IM 


Qeoboia  Supbehe  Court. 


Am., 


Ikult  ot  the  oUier  parf^."     Mr.   Benjac 
in  hia  work  on  Sales,  6tb  Am.  ed.  |  V 

HavB:  "The  dote  at  which  the  cootrac 
coasidered  to  hare  been  broken  is  that  at 
which  the  goods  were  to  have  been  delivered, 
not  th«t  at  wliich  the  buyer  may  give  no- 
tice that  he  intends  to  break  the  contract 
and  to  refuse  accepting  the  goods."  This 
doctrine  has  also  been  sustained  by  the  su- 
preme judicial  court  of  Maaeachusetts, 
wliere  it  was  ruled  that  an  action  for  the 
breach  of  a  written  agreement  to  purchase 
land,  brought  before  the  expiration  of  the 


the  defendant's  part  ever  to  purchase. 
Danifls  V.  yeitlon,  114  Mbbh.  530,  IS  Am. 
Rep.  3S4.  The  contrary  of  this  doctrine  was 
stated  to  be  the  law  by  Cockbom,  Ch.  J.,  in 
the  ease  of  Frostv.Knigkt,I..R.7  Eich.  Ill, 
in  the  following  language:  "The  promisee, 
if  tie  pleases,  may  treat  the  notice  of  inten- 
tion as  inoperative,  and  await  the  time 
when  the  contract  is  to  be  executed,  and 
then  hold  the  other  party  responmble  for 
all  the  consequences  of  nonpurformance ; 
but  in  that  case  he  keeps  the  contract  alive 
for  the  benefit  of  the  other  patty  as  well  as 
bis  own ;  he  remains  subject  to  all  the  obli- 
gationn  and  liabilities  under  it,  and  enables 
the  other  party,  not  only  to  complete  the 
contract,  if  so  advised,  notwithstanding  bia 
previous  repudiation  of  it,  but  also  to  take 
advantage  of  any  supervening  circumstance 
which  would  justify  him  in  declining  to 
complete  it.  On  the  other  hand,  the  protn- 
Isee  may,  if  he  thinks  proper,  treat  the  re- 
pudiption  of  the  party  as  a  wrongful  put- 
ting an  end  to  the  contract,  and  at  once 
bring  hia  action  as  on  the  breach  of  it;  and 
in  piicb  an  action  he  will  be  entitled  to  such 
damages  as  would  htve  arisen  from  the  noo- 
perfnmiaTfce  of  the  contract  at  the  appoint- 
ed time,  subject,  however,  to  abatement  in 
reepect  of  any  circumstances  which  may 
have  aHorded  him  the  means  of  mitigating 
his  loss."  Mr.  Mechem,  in  liis  treatise  on 
the  Law  of  Sales  of  Personal  Property  (3 
10801  declares  that  "this  doctrioe  is  well 
settled  in  England,  and  ia  adopted  by  the 
majority,  though  not  by  all,  of  the  Ameri- 
can courts/'  and  after  examination  we  Hnd 
that  rulings  have  been  made  to  this  effect 
in  a  great  number  of  the  courts  of  last  re- 
tort in  several  of  the  United  States.  Crab- 
trr.ii  V.  JfessTsmitfc,  19  Iowa,  179;  McCor- 
mick  Bareeniivg  Much.  Co.  v,  Markerl,  107 
Iowa,  340,  78  N.  W.  33 ;  Kadiah  v.  Young, 
lOH  III.  170,  43  Am.  Rep.  648 ;  Jokn  A.  Roeb- 
ling'a  Sons'  Co.  v.  Lock  Stitch  Fence  Co.  130 
1)1.  060,  22  N.  E.  618:  Dugan  v.  Anderson, 
36  Md.  567,  11  Am.  Rep.  E09 ;  Pancake  v. 
Qeorge  Campbell  Co.  44  W.  Va.  82,  28  S. 
E.  71»;  HoMurd  v.  Daly,  81  N,  Y.  302,  19 
Am.  Rep.  285;  Windmuller  v.  Pope,  107  N. 
Y.  674,  14  N.  E.  436;  Conner  v.  Wilson, 
7  Mich.  294,  74  Am.  Dec.  716;  Piatt  v. 
Brand,  26  Mich.  173;  Zvck  v.  McClure,  08 
Pa.  541;  Hocking  v.  Hamilton,  168  Pa.  107, 
27  Atl.  836,  Afr.  Mechem  further  says  (fj 
1001,  10«2):  "Wheregoods  have  been  or- 
dered from  a  wholesale  dealer,  but  before 
fiU  L.  K.  A. 


nhipment  or  other  apprtmriatioa  tbe  order 

is  recalled,     .  the  law  is  well  settled 

.  Lh.at  a  party  to  an  executory  contract  may 
always  stop  perfomiance  aa  the  other  itide 
!  by  an  explicit  direction  to  that  effect, 
though  he  tJicreby  subjects  himself  to  the 
payment  of  such  damages  as  will  compen- 
sate the  other  for  the  loss  he  has  sustained 
by  reason  of  having  his  p^formance 
checked  at  that  stage  in  ita  progreas."  "The 
contract  is  not  rescinded,  but  brt^ea;  and, 
while  the  other  party  has  the  right  to  deem 
it  in  force  for  the  purpose  of  the  recovery  of 
his  damages,  he  is  tmder  no  obligation,  for 
that  purpose,  to  tender  complete  perform- 
ance, uor  baa  be  the  right  to  unuecesearily 
enhance  the  damages  by  proceeding  after 
the  countermand  to  tinish  his  undertaking." 
An  examination  discloses  that  this  language 
fairly  states  the  rule  laid  down  in  the  cases 
of  Davis  V.  Bronaon.,  2  N.  D.  300,  18  L.  R. 
A.  055,  50  N.  W,  830;  Gi66ori»  v.  Bente,  61 
Minn.  499,  22  L.  R.  A.  80,  53  N.  W.  756; 
Clark  V.  Maraiglia,  I  Denio,  317,  43  Am. 
Dee.  070;  Danfoitk  v.  V/alkcr,  37  Vt.  239. 
40  Vt.  257;  iloline  Scale  Co.  v.  Bccd,  52 
Iowa,  307,  35  Am.  Rep.  272,  3  N.  W.  96; 
Boiler  V.  Butler,  77  N.  Y.  472,  33  Am.  Rep. 
648;  Onexcetlcd  Fire  Workt  Co.  v.  Polite*, 
130  Pa,  536,  18  Atl.  1058:  ^o»mcr  v.  Wil- 
son, 7  Mich.  294,  U  Am.  Dec.  710;  Ault  v. 
Uusdn,  100  Tenn.  308,  45  S.  W.  081.  It 
has  also  been  repeatedly  ruled  that  the  I'em- 
edy  of  the  seller  who  has  received  such  a 
notice  from  the  buyer  is  an  action  for  the 
breach  of  the  contract,  and  not  for  goods 
sold  or  for  labor  and  material ;  that  tlic  sel- 
ler is  entitled  to  pursue  bis  remeily  at  once, 
because  the  direction  of  the  buyer  not  to 
proceed  is  the  equivalent  ot  an  abnolute 
physical  inability,  etc  In  the  case  of 
Roehm  v.  Horat,  178  U.  S,  1,  44  L.  ed.  953. 
20  Sup.  Ct.  Rep.  780,  the  Supreme  Court  of 
the  United  States  declared  that  "after  a 
careful  review  of  ail  the  cases,  American 
:ind  English,  relating  to  antifipatory  breach- 
es of  on  executory  contract  by  a  refusal  cm 
the  part  of  one  party  to  perform  it,  thi- 
court  holds  that  tbe  rule  laid  down  in  Each- 
uler  V.  Dc  La  Tour,  2  Ei.  &  Bl.  678,  is  a 
rcnaonable  and  proper  rule  to  be  applied" 
in  the  case  then  being  con.iidered.  and  "that 
I'ule  is  that  after  the  renunciation  of  a  con- 
tinuing agreement  by  one  party  the  other 
party  is  at  liberty  to  consider  himself  ab- 
solved from  any  future  performance  of  it. 
retaining  his  right  to  sue  for  any  damagei 
he  has  sulTered  from  the  breach  of  it,  but 
that  an  option  should  be  allowed  to  the  in- 
jured party,  either  to  sue  immediately,  or 
to  wait  till  the  time  when  the  act  was  tn 
be  done,  still  holding  it  aa  prospectively 
binding  for  the  exercise  of  this  option." 
See  also  Mechem,  Sales.  1  1099,  and  cases 
cit«d. 

It  must  be  ruled,  from  a  consideration  of 
the  numerous  cases  cited  above,  and  the  rule 
therein  enunciated,  which  seems  to  be  found- 
ed hotli  in  reason  and  justice,  tnat  a  notice 
from  the  buyer  of  goods,  such  as  appears  in 
this  case,  operates  as  a  breach  of  the  cwi- 
tract;  and,  without  attempting  to  barmon- 
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ire  the  oumeroua  cases  arising  in  other  ju- 
rixdictioos  aa  to  the  remedy  which  the  law 
Affords  to  the  Keller  under  such  circuinatan- 
cea,  we  can  reach  such  conclusions  also  on 
the  law  contained  in  our  Civil  Code  (3' 
3551  > ,  which  prescribes  that,  ^rherc  the 
purclinsfT  refuses  to  take  and  pnj'  for  goods 
boitoht,  "tbe  seller  may  retain  them  and  re- 
coi-er  the  diRerence  between  the  contract 
price  aod  the  market  price  at  the  time  and 
plate  for  delit'err :  or,  he  may  sell  the  prop- 
erty, acting  for  this  purpose  as  the  agent  of 
the  kfDcIee,  and  recuver  the  ditTerence  be- 
tivecD  the  contract  price  and  the  price  on  re- 
sale; or,  he  may  store  or  retain  the  property 
for  the  vendee  and  sue  him  for  the  entire 
price.''  Wliile  under  this  last  prorisioD  the 
seller   niight  have  stored  ejid   retained   the 

froperty  for  the  buyers  aJter  notice  by  the 
uyers  that  they  nould  not  receive  the 
xoods,  it  is  sofficieat  to  aay  that  it  did  not 
do  so,  but,  withont  so  doing,  sought  to  re- 
cover the  price  agreed  on.  Had  it  done  so, 
it  might  have  brought  ao  action  against  the 
buyers  for  the  entire  price  of  the  goods.  On 
the  contrary,  instead  ot  storing  and  retain- 
ing the  goods  after  tbe  notice,  it  de1ivere<l 
them  to  the  carrier,  doubtless  under  the 
well-recognized  general  rule  that  in  c  ~ 
nary  tranaactiona  of  bargain  and  sale  of 
goods  a  delivery  to  the  carrier  is  a  delivery 
to  the  buyer.  It  may  be  that  the  provisions 
of  this  section  of  our  Code  do,  to  some  ex- 
tent, at  least,  modify  the  rule  found  in  aome 
ot  the  authorities  above  cited;  but  under  its 
plain  provisions  the  remedy  of  the  seller  in 
this  case  was  not  to  sue  for  the  price  of  the 
goods,  but  it  was  remitted  to  its  action  for 
a  breach  of  the  contract.  It  was  ruled  in 
the  case  of  Onexetlled  Fire  Worts  Co,  v. 
PoHtea,  130  Pa.  536,  18  Atl.  105B,  that 
where  goods  were  ordered  under  a  simple 
contract  of  bargain  and  sale,  and  notice  ivav 
given  by  the  buyer  to  the  seller  not  to  ship 
them,  in  advance  of  delivery,  and  before 
they  were  separated  from  the  bulk  and  set 
apart  to  the  buyer,  such  notice  ia  not  only 
a  repudiation  of  tlie  contract,  but  also  a  rev- 
ocation of  the  carrier's  agency  to  receive 
them;  and  the  refusal  of  the  buyer  to  re- 
ceive the  goods  when  delivery  is  tendered  bv 
the  carrier  does  not  malte  him  liable  for 
tlieir  contract  price,  but  only  for  apecial 
damagea  for  the  refusal  to  receive  them.  In 
the  opinion  in  that  case  Clark,  J.,  said: 
"It  i>i  plain  that  the  notice  given  to  the 
plaintiffs  by  the  defendant  not  to  ship  the 
^oods  wa9  a  repudiation  of  the  contract.  It 
was  not  a  rescission,  for  it  was  not  in  the 
.power  of  any  one  of  tbe  parties  to  rescind; 
hut  it  was  a  refusal  to  receive  tbe  goods,  not 
only  in  advance  of  the  delivery,  but  before 
they  were  separated  from  the  bulk  and  set 
apart  to  the  defendant.  The  direction  not 
to  ship  was  a,  revocation  of  the  carrier's 
agriicy  to  receive,  and  the  plaintiffs  thereby 
had  notice  of  the  revocation.  .  .  .  The 
RCtion,  therefore,  could  not  be  for  the  price, 
but  for  special  damages  for  a  refusal  to  re- 
ceive tbe  goods  when  the  delivery  wan  ten- 
dered." As  we  have  seen,  the  plairtitf  did 
not  store  or  retain  the  goods  for  the  ven- 
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decs  after  the  latter  had  given  notice  that 
they  would  not  take  and  pay  for  the  goods, 
so  aa  to  obtain  the  statutory  right  to  sue 
for  the  value  of  the  goods;  and  not  having 
done  so,  and  the  I^al  etTeet  of  the  notice 
given  being  to  cause  a  breach  of  the  con- 
tract, the  only  remedy  which  the  plaintiff 
had  was  to  institute  an  action  to  recower 
damages  for  the  breach.  Hence  its  petition, 
which  treated  the  contract  as  an  esecut«d 
one  on  its  piirt,  and  sought  to  recover  tbe 
purchase  price  of  the  goods,  was  subject  to 
a  plea  in  abatement  of  the  action,  and  the 
lri]il  judge  committed  no  error  in  dismiss- 
ing tlie  same  under  the  facts  admitted  to 
be  true,  and  the  plea  filed  by  ttie  defendant. 
JvUgment  affirmed. 


Rol-crt  F.  WILLIAMS  by  Nest  Friend. 
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•A  n-lll  contained   the  following  Iteaii 

"I  give,  devise,  and  bequeath  all  the  rest  and 
residue  o(  my  estate,  o^  every  Ascription 
and  kind,  and  wherever  situate,  and  not  bj 
Ibin  will  fully  diaposed  of.  as  follows :  I 
direct  that  two  tblrdB  thereof  be  dlstrlbnted 
la  egual  shares  to  su(±  peraons  In  life  al  ths 
time  of  IU7  decease  nbo  would  then  be  tha 
heirs  at  law  of  m;  deceased  huaband  had  b« 
survived  me,  and  that  the  other  one  third 
be  distributed  in  equal  sharea  to  m;  own 
heirs  at  law  then  In  life."  Held,  that  th« 
distribution  provided  tor  ODKiag  tbe  belri  at 
law  of  thv  testatrti  should  be  per  iUrpe4, 
and  hot  per  capita. 

(August  8,  1902.) 

ERROR  to  the  Superior  Court  for  Chat- 
ham County  to  review  a  judgment  con- 
struing the  wilt  of  Elizabeth  H.  Mills,  de- 
ceased.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Detunark,  Aduns,  *  Free- 
man, for  plaintiffs  in  error: 

In  the  absence  of  anything  in  the  will  to 
the  contrary,  the  presumption  is  that  tha 
ancestor  intended  that  his  property  should 
go  where  the  hiw  carries  it,  which  is  sup- 
posed to  be  the  channel  of  natural  descent. 
To  interrupt  or  disturb  thist  descent,  or  di- 
rect it  in  a  different  course,  should  require 
plain  words  to  that  effect. 

Fraser  v.  OUlon,  78  Ga.  475,  3  S.  E.  6%; 
Wiight  V.  Hicks,  12  Ga.  163,  50  Am.  Dee. 
451:  SkariHaii  v.  Jackson,  30  Ga.  230, 

The  words  "equal  shares"  are  as  com- 
pletely satisfied  by  making  the  shares  equal 
in  the  sense  of  the  statute,  that  is  to  say, 

•lleBdnotP  b.v  Cobb,  J. 

NOTK. — As  liP  n!"iin1n(!  ot  term  "hnlrs  at  law" 
In  win.  see  also  I'rootor  t.  Clark  (Uaaa.)  12  L. 
R.  A.  721.  and  not 
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equal  per  atirpet,  aa  they  can  be  by  ^ving 
to  eacii  individual  the  same  ahare  without 
regard  to  stirpet. 

Sharman  v.  Jackson,  30  Ga.  230;  Bolcom 
V.  Haynea,  14  Allen,  206 ;  Almand  v.  Whit- 
aker,  113  Ga.  800,  30  3.  E.  305;  Roome  v. 
Cvunter,  6  N.  J.  L.  Ill,  10  Am.  Dec.  301; 
Blackler  v.  Webb,  2  P.  Wma.  303;  BMkin'a 
Appeal,  3  Pa.  St.  304,  45  Am.  Dec.  Ml; 
ilager  v.  Hover,  SI  Oa.  308,  7  S.  E.  S62i 
White  V.  EoUand.  92  QtL  210,  18  S.  E.  IT; 
Ritkfa  Appeal,  62  Pa.  200,  01  Am.  Dec,  15Q; 
rrater  v.  Dillon,  78  Ga.  475,  3  S.  E.  ,;06; 
Wright  V.  ijicn's,  12  Ga.  163.  56  Am.  Dec. 
4S1 ;  Bureh  v.  Butvh,  20  Ga.  HSS ;  Bolhrook 
V.  HofTMulon,  16  Gray,  102;  Houghton  v. 
Kendall,  7  Allen,  72;  Baasett  v.  Qranger, 
100  MasB.  348;  Jland  v.  Banger,  116  Mass. 
124;  Hall  Y.  Hall,  140  Mbbb.  267,  2  N.  K 
700:  Raymond  t.  BilUumae,  46  Conn.  467, 
20  Am.  Kep.  68S;  Lyon  r.  Acter,  33  Conn. 
224:  Minter't  Appeal,  40  Pa.  Ill;  Templc- 
tOH  V.  Wolirer,  3  Rich.  Eq.  543,  55  Am.  Dec. 
046;  Gollirr  v.  Collier,  3  Rich.  Eq.  555,  55 
Am.  Dec.  653;  Bi-nenett  r.  Bourquin,  63 
Mich.  10,  18  N.  W.  S37;  Boch'a  Eatale,  154 
Pa.  417,  20  Atl.  610;  Re  Aehbumer't  Es- 
tate., 150  Pa.  645,  28  Atl.  361;  Ketley  y. 
Tigas,  112  111.  242,  54  Am.  Rep.  235;  West 
V.  Kaaeman,  135  Ind.  278,  34  N.  E.  091; 
Bm>s  V.  Thomas,  118  Ind.  23,  20  N.  E.  519; 
Sicinbuma'a  Petition,  16  R.  1.  212,  14  Atl. 
850;  toiCfi  V.  Carter,  55  N.  C.  (2  Jones  Eq.) 
377;   Bullock  v.  Dovnea,  9  H.  L.  Caa.   1. 

Messrs.  Groover  A  Jolmatoii  and  Wnl- 
ter  O.  Charlton,  for  defendant  in  error: 

The  rule  of  intention  is  concliiaire  and 
exclusive  in  Georgia.  i 

Ga.  Code  j  3324;  Olmstead  v.  Dunn,  72 
Ga.  fi55i  Cook  v.  llVauer,  12  Ga.  il  .Wright 
V.  Bioks,  12  Ga.  155,  56  Am.  Dec.  451;  3 
Wma.  Exrs.  ft- Admra.  p.  1205;  2  Jarman, 
WiDa,  2d  ed.  98 :  Randolph  v.  Bond,  12  Ga. 
562;  Clifton  v.  Motion,  27  Ga.  321 ;  Almand 
V.  Whitaker,  113  Ga.  880,  30  8.  E.  305. 

Testatrix's  intention  was  that  her  hus- 
band'a  heirs  and  ber  own  at  the  given  mo- 
ment should  receive  equal  shares, — the  onlj 
difference  being  that  the  one  class  drew 
equal  shares  from  two  thiiJa,  and  the  other 
from  one  third.  Yet  the  moment  wc  aban- 
don the  will,  and  take  up  with  the  law  of 
intestacy,  we  encounter  inequality  of  shares 
in  every  direction. 

Boaston  v.  Davidson,  46  Ga.  574. 

Cobb,  J.,  delivered  the    opinion    of    the 

The  single  question  involved  in  this  ca»e 
is.  What  IS  the  proper  conatruction  to  he 
placed  upon  the  eighth  item  of  the  will  of 
Elisabeth  U.  Mi11»,  which  is  set  forth  in 
the  beadnote  which  precedes  this  opinion! 

At  the  date  of  the  death  of  the  testatrix, 
there  were  no  brothers  or  sifters  of  her  de- 
ceased hu^hand  in  life,  hut  there  were  then 
living  children  and  descendants  ot  children 
of  three  deceased  brothers.  The  kindred  of 
the  testatrLi  at  the  dat«  of  her  death  con- 
i<i!«ted  of  two  half  aiaters  on  the  paternal 
Hide,  nephews  and  nieces  who  were  children 
ot  deceased  sisters,  and  grand  nephen-s  and 
nieces.  The  will  of  the  testatriic  is  a  lengthy 
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document,  consisting  of  many  items,  some  of 
them  being  subdivided  into  numerous  sec- 
tions. She  died  possessed  of  a  Urge  estate, 
which  came  to  ner  through  her  deceased 
husband,  ^ind,  baving  no  children,  she  di- 
vided t.ie  estate  between  her  kindred  and 
those  of  her  bu-iband.  In  more  than  one 
item  of  her  will  she  distinctly  provided  for 
a  distribution  p^r  stirpes  among  those  who 
were  to  take  uuder  the  items.  The  item 
which  we  are  called  upon  to  construe  dis- 
posed of  the  residue  of^the  estate  after  the 
greater  part  ot  the  same  had  been  disposed 
of  by  legaciea  both  general  and  specific. 
The  question  to  be  determined  is  whether, 
under  this  item,  those  persons  who  answered 
to  the  description  of  heirs  at  law  of  the  tea- 
tatrix:  take  per  stirpes  or  per  capita.     The 


the  statute  of  distributions,  wfaea  the  de- 
cedent dies  intestate.  When  the  expression 
"heira  at  law"  is  used  in  a  will,  and  is  un- 
occompanied  by  any  qualifying  or  explana- 
tory language,  there  is  but  one  place  to 
which  resort  must  be  had  to  ascertain  what 
persons  are  within  the  meaning  of  this  de- 
scriptive term,  and  that  is  the  statute  of 
distributions.  Those  falling  within  the  de- 
scription are  entitled  to  the  estate  of  the 
deceilent,  unlesa  there  is  some  law  declaring 
to  the  contrary,  or  the  decedent  has  died 
testate,  and  the  language  of  the  will  is  such 
as  to  indicate  that  the  intention  of  the  testa- 
tor wan  that  soma  other  persons  than  those 
who  would  take  under  the  statute  of  dis- 
tributions should  take,  or,  if,  under  the  will, 
the  estate  goes  to  those  who  would  take 
under  the  statute,  the  testator  intends  that 
they  shall  take  in  a  diiTerent  manner  than 
that  provided  in  the  statute.  The.  will  of 
a  testator  is  the  iaw  which  controls  the 
queiftion  as  to  who  shall  take  the  property 
of  i'.\e  decedent;  and  this  law,  if  clearly 
manifested  hy  the  terms  of  the  will,  will  be 
allowed  to  prevail  over  the  provisions  of  the 
statute  of  distributions,  both  as  to  what 
persona  shall  take  the  property  and  as  1o 
the  interest  which  they  will  tske  therein,  if 
there  is  nothing  in  the  provisions  of  the  will 
which  contravenes  the  general  policy  of  the 
Htate.  The  intention  of  the  testator  is  to 
absolutely  control.  Not  only  may  the  rules 
of  grammar  be  entirely  disregarded  in  order 
to  carry  into  effect  the  manifest  intention 
of  the  testator,  but  even  well-defined  tech- 
nical terms  of  the  law  will  be  given  an  un- 
usual meaning,  or  will  he  held  to  be  mean- 
ingless, when  it  is  clear  from  the  provisions 
of  the  will  that  the  testator  did  not  use 
them  in  their  technical  sense,  or  when,  to 
carry  out  his  intention,  it  is  necessary  tu 
entirely  disregard  such  technical  terms.  If, 
however,  the  will  uses  words  which  have  a 
well-settled,  definite  meaning  in  the  law, 
and  there  is  nothing  in  the  will  itself  to  in- 
dicate that  it  was  the  intention  of  the  tes- 
tator that  such  words  should  be  given  any 
other  meaning  than  that  which  the  law 
gives  them,  then  it  is  to  be  presumed  thot 
it  was  the  intention  of  the  testator  that  ttie 
words  should  be  construed  in  that  sense  in 
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wfaicli  Uw  Iaw  would    ordinftrily    coustme 

The  words  "heirs  a-t  law,"  bava  in  law  the 
w«ll-wttted  meaniiw  above  atatod,  aod 
whenever  these  words  are  found  in  a  wi 
unArcompaaied  by  any  qualifying  or  i 
planatory  e.ipressioiUi,  they  will  be  giv 
the  meojiiDg  which  the  law  ordinarily  ^i 
them,  and  only  the  persons  will  come  within 
the  class  thus  desenbed  who  would  take  the 
property  of  the  decedent  under  the  Bt;atut« 
of  distributions  if  there  had  been  no  will. 
See  Page,  Wills,  f  5S6.  If  the  item  of  the 
will  under  coosideratiOD  had  simply  pro- 
vided that  the  property  thereby  bequeathed 
should  go  to  the  heirs  a.t  law  of  the  testatrix 
at  her  death,  it  would  seem  to  be  clear  that 
those  who  would  taJte  under  the  will  would 
be  those  persons  who  were  then  in  life  an- 
swering; to  that  description  under  the  stat- 
ute of  distributions.  But  the  will  provides 
that  the  persons  answering  the  description 
of  heirs  at  law  of  the  testatrix  at  the  date 
of  her  death  shall  take  in  equal  shares.  All 
individuals  who  may  talte  under  the  stat- 
ute of  distributions  do  not  necessarily  take 
in  equal  shsresi  and  it  is  therefore  insisted 
that,  while  we  must  go  to  the  statute  to  find 
vfbo  are  the  persons  withiu  the  deieriptive 
temis,  after  having  determined  this  the  stat- 
ute has  no  further  bearing  upon  the  ques- 
tion ;  and  that  the  individuals  coming  with- 
in this  class  are  each  to  take  an  equal  share 
ia  the  proper^  which  passed  under  the  item 
of  the  will.  It  is  the  general  rule  that  a 
devise  to  named  individuals  in  equal  shares 
would  call  for  a  per  capita  distribution,  and 
that  a  devise  to  a  class,  such  as  "all  my 
DepbcWB,"  and  the  like,  would  also  call  for 
a  per  capita  distribution.  When  the  words 
"heirs  at  law"  are  used  in  a  will,  unless 
there  is  something  to  indicate  a  oontrary  in- 
tention, it  is  to  be  presumed  that  the  t^Eitu- 
tor  intended,  not  only  that  the  persons  tak- 
ing should  he  those  who  would  take  under 
the  statute  of  distributions,  but  that  the 
quantum  of  interest  of  each  should  be  what 
each  individual  would  take  under  the  stat- 
ute. Is  the  use  of  the  expression  "equal 
shares"  alone  sufficient  to  overcome  this 
presumption  r  The  shares  under  the  stat- 
ute of  distributions  are  equal.  As  was  said 
in  Odam  v.  Caruthen,  fi  Ga.  42,  persons 
standing  in  unequal  degrees  are  allowed  to 
take  per  stirpes  "to  fulQl  the  equity  of  the 
statute,  which  contemplates  an  equal  dis- 
tribution." If  all  the  heirs  at  law  stand 
in  the  same  relation  to  the  decedent,  they 
take  equally  per  copila.  If  some  stand  in 
differert  degrees  from  others,  they  take  per 
atirpet,  but  they  take  equally  nevertheless. 
The  estate  in  either  event  is  divided  into 
shares,  sod  equal  shares,  although  in  the 
one  case  each  share  goes  to  an  individual, 
and  in  the  other  case  the  equal  shares  go 
to  a  class  of  individuals.  The  statute  of 
distributions  seta  forth  the  settled  policy 
of  the  law  as  to  where  the  estate  of  a  de- 
cedent shall  go.  White  a  testator  is  allowed 
to  ignore,  either  in  part  or  altogether,  the 
rules  laid  duwn  in  that  statute,  it  will  not 
be  presumed  that  it  was  the  intention  of 
the  testator  t«  disregard  the  law  as  it  is 
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contained  in  Uie  statute  in  i>ny  part,  un- 
less the  terms  of  the  will  are  such  as  to- 
make  this  intention  manifest.  Mr.  Page 
says;  "A  devise  to  'children  and  heirs'  of  / 
two  persons  ni  lued,  to  be  divided  among 
them  'equally,'  was  held  to  call  for  a  dis- 
tribution per  stirpes,  since  the  word  'heirs' 
so  strongly  implies  representation  that  it 
overcomes  the  force  of  the  word  'children' 
and  'equally,'  both  of  which  call  for  a  dist- 
tributiou  per  capita."  Page,  Wills,  f  6.'>tl. 
In  16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  322, 
we  find  the  rule  stated  in  tliese  words:  ''A 
devise  to  heirs,  whether  to  one's  own  beira 
or  to  the  heirs  of  a  third  periion,  designates, 
not  only  the  persons  who  are  to  take,  but 
the  manner  and  proportion  in  which  they 
are  to  take.  Where  there  are  no  words  to 
control  the  presumption,  the  law  preaumsA 
the  intention  to  be  that  they  take  as  heirs 
would  take  by  the  rules  of  dpEtcent."  See 
also  Schouler,  WilU,  3d  ed.  U  d3»  et  acq. 

While  adjudicated  cases  construing  otJier 
wills  are  generally  not  helpful  in  arriving 
at  what  is  the  proper  oonatruction  to  be 
placed  upon  a  will  under  consideration  in  a 
given  ca.iw,  for  the  reason  that  no  two  wills 
are  in  exactly  the  same  language,  still  rul- 
ings in  other  cases  serve  tc  show  what  ar^ 
the  general  rules  to  be  resorted  to  in  arriv- 
ing at  the  intention  of  the  testator  in  a 
given  caw,  and  the  trend  of  judieial  thought 
in  reference  to  the  proper  application  of 
such  rules  to  devises  or  bequests  of  a  simi- 
lar nature  to  the  one  under  consideration. 
In  the  following  cases,  )>equests  or  devises 
in  languAge  somewhat  similar  to  the  Item  of 
the  will  under  consideration  in  the  present 
(.'use  were  held  to  require  a  distribution  per 
ilirpes.  IV'ent  v.  Raaaman,  13£  Xiid.  273,  34 
N.  K.  01)1  ;  Tavlor  v.  Fauver  (Va.)  28  S.  E. 
.117;  Houghlon  v.  KcndaU,  7  Allen,  72; 
Balcom  V.  HayneB,  14  Allen,  204;  8tmn- 
bumffs  Pelxtion.  16  K.  I.  208,  U  AU. 
H50;  Baskin'a  Appeal,  3  Pa.  304,  4B  Am. 
Dec.  641 ;  Vempleton  v.  WaOxr,  3  Rich.  £q. 
543,  65  Am.  Dec.  S40;  Roome  v.  Counter,  6 
N,  J,  L.  Ill,  10  Am.  Dec.  390;  Rvoenett  v. 
Bourquin,  63  Mich.  10,  18  N.  W.  637 ;  Fer- 
rer V.  Pyne,  81  N.  Y.  281 ;  Thomae  v.  MiUeT, 
101  111.  60,  43  N.  E.  848;  Kelley  v.  Vigas, 
112  111.  242,  54  Am.  Rep.  235;  Raymond  v. 
Bilihtniae,  43  Conn.  487,  29  Am.  Kep.  688 ; 
Bas^ett  V  Uranqer  100  Mass.  348;  Mintei'ii 
Appeal,  40  Pa  111  Dafceg  v.  Faulk,  37  S. 
C.  256,  18  S  P  122  Hocft's  Estate,  154  Pa. 
417,  20  Ml  610  In  tbe  followiti^  cases 
somewhat  similar  language  was  heUi  to  re- 
quire a  distribution  per  capita,:  Bisson  v. 
Weat  Shore  R  Co  143  N.  Y.  125,  38  N.  E. 
J  04;  Scott's  fslote,  183  Pa.  165,  29  N,  E. 
877;  Ramsey  v.  bteplienaon,  34  Or.  408,  56 
Pac.  520,  67  Pac.  195;  McKelvey  v.  ife- 
Keh-e'/,  43  Ohio  St.  213,  1  N.  E.  594;  Ber- 
ordn  V.  FieUls,  156  Mo.  31(,  56  S.  W.  1021 ; 
SteuCTUon  v.  Leiley,  70  N.  Y.  512;  Ntckols 
V.  Denny,  37  Miss.  69;  former  v.  Kimball, 
40  N.  H.  436,  88  Am.  Dec.  219;  Brittain  v. 
Carton,  46  Md.  186;  Richards  v.  Miller,  (12 
III.  417;  Beat  v.  FarHs,  21  111.  App.  49; 
Hill  V.  aprttill,  39  N.  C.  (4  Ired.  Eq.j  244; 
Harria  v.  PkHpot,  40  N.  C.  (5  Ired.  Eq.) 
"       Lord  V.  Moore,  20  Conn.  122;  Johns- 
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toH  V.  Knight.  117  N.  C.  122,  23  S.  E.  02.' 
Of  course  thi>re  is  no  case  decided  bj  tbiit 
court  in  which  a  will  baring  identically  the 
language  of  tlie  one  under  t»iit<idp ration  was 
construed,  but  ttiere  ore  cases  which  apply 
the  principle  of  tlie  rule  of  construction 
which  requires  that,  in  the  absence  of  a  con- 
trary expressed  intent,  it  would  he  pre- 
»itmed  that  the  testator  intended  the  words 
'"heirs,"  "heirs  at  law."  or  the  like,  to  de- 
scribe, not  only  the  persons  who  were  to 
take  under  the  will,  but  the  interest  that 
each  individual  was  to  take  in  the  property 
bequeathed  or  devised.  "In  the  absence  of 
Hnything  in  the  will  to  the  contrajy,  the 
law  will  presume  that  the  testator  intended 
his  property  to  go  where  the  law  casts  it; 
and  to  disturb  this  natural  course  of  de- 
scent should  require  plain  words  to  that  ef- 
fect." Wrighl  V.  Hicks,  12  Ga.  156  (10). 
56  Am-  Dec.  451.  In  Randolph  v.  Bond.  12 
tiB.  362.  the  testatrix  provided  that  several 
named  legatees,  children  of  two  deceased 
sons,  sliould  receive,  "share  and  share 
alike,"  certain  property  under  tbe  provi- 
sions of  certnin  other  items  of  the  will.  It 
ivas  held  that,  construinc  the  whole  will  to- 
j;ether,  the  children  of  the  two  deceased  sons 
took  per  stirpes,  and  not  per  capita.  In 
Clif'on  v.  Jtollna,  27  Ga.  324,  Judge  Lump- 
kin, said:  ■'I'iiuits  should,  in  this  country, 
leiui  to  that  interpretation  of  wills  which 
carries  out  the  provisions  of  the  statute  of 
distributions,  rather  than  to  that  which  de- 
feats them.''  In  Sharmun  v.  Jarkson,  30 
Oa.  224.  the  court  had  under  con^ideratioii 
a  deed  which  pave  certain  slaves  to  a  per- 
son for  life,  and  provided  that  at  bis  death 
they  were  "to  be  equally  divided  among  the 
heirs  of  the  body,"  of  the  grantee.  It  was 
held  that  the  children  of  a  daughter  of  the 
grantee  took  under  the  deed  per  stirpes,  and 
not  per  capita.  Judge  Lyon,  in  referring 
to  the  words  "equal^  divided  among  the 
heirs."  ssys:  "It, is  true  she  says  equally 
divided,  hut  that  is  to  be  understood  and 
construed  as  that  equal  division  made  by 
the  distribution  laws, — that  is,  that  all  the 
heirs  relate<i  to  the  first  taker,  equally,  or 
in  the  same  degree,  should  take  equally, 
while  thosi>  who  were  in  the  same  line,  but 
further  removed,  should  take  by  represen- 
tation; that  is,  all  together  standing  in  the 
place  of  the  deceased  parent,  and  taking  but 
the  share  or  proportion  which  is  equal  with 
the  tharcs  of  the  children.  This  is  an  equal 
division  among  the  heirs  of  Wm.  F.  Jack- 
hon.  and  it  is  not  the  le^  so  that  one  or 
ntOTF  of  the  shares  must  again  be  subdivided 
into  Hs  many  parts  as  there  are  grandchil- 
dren dixtrilHltees."  In  t'rascr  v.  Dillon,  78 
(iu.  474,  :(  S.  K.  605.  the  testatrix  derised 
c'ertain  ifiil  estate  to  one  of  her  children 
und  to  "the  children"  of  a  deceased  child.  It 
was  held  that  the  children  of  the  deceased 
child  took  per  stirpes,  and  not  per  capita. 
It  was  further  ruled  that,  "in  the  absence 
of  anything  in  the  will  to  the  contrary,  the 
presumption  is  that  the  ancestor  intended 
that  his  property  should  go  where  tlie  law 
carries  it,  which  is  supposed  to  be  tbe  chan- 
nel of  natural  descent.  To  interrupt  or 
disturb  this  descent,  or  direct  it  in  a  dif- 
50  L.  R.  A. 


ferent  conrse,  should  require  plain  worda 
to  that  effect."  In  Mayer  v.  Hover,  81  Ga. 
:t08,  7  S.  E.  562,  it  was  held  that,  under  a 
will  which  provided  that  in  a  certain  con- 
tingency property  of  a  certain  kind  should 
be  ''divided  between  the  children  of  defend- 
ant and  Mary  A.  C.  Mayer,  abare  and  share 
alike,"  the  children  in  question  and  Mary 
A.  C.  Mayer,  took  per  stirpes,  and  not  per 
ciip'tn.  See  also  White  v.  Holland,  92  Ga. 
216,  18  S-  K.  17-  It  will  be  thus  8e?n  that 
the  trend  of  judicial  thought  in  this  stat« 
has  been,  from  the  time  this  court  was  or- 
ganised, in  favor  of  applying  the  rule  that 
the  words  "heirs,"  "beir«  at  law,"  or  even 
"children."  under  certain  circumstances, 
would  require  a  per  stirpes  diBtribution,  un- 
less the  contrary  intention  is  plainly  mani- 
fest under  the  terms  of  the  will. 

It  is  contended  by  the  learned  counsel  for 
the  defendant  in  error,  and  it  was  so  held 
by  the  able  judge  whose  decision  is  under 
reWew,  that  there  is  no  authoritative  ruling 
by  this  court  on  the  Bubject;  it  beinj^  insist- 
ed that  what  is  said  in  the  case  of  Sliarman 
V.  Jairkson,  Frasrr  v.  Dillon,  as  well  as  in 
others,  was  simply  dicta  of  the  judges  writ- 
ing the  opinions.  Be  this  as  it  may,  the 
reasoning  of  the  judges  in  t±e  cases  decided 
in  this  state  in  favor  of  the  rule  juat  re- 
ferred to,  and  the  reasoning  of  the  judges 
in  the  cases  decided  in  other  Btatcs  above 
cited,  is  more  satisfactory  to  ua  than  tflat 
which  is  found  in  the  cases  holding  the  con- 
trary. Even  if  it  ca«  be  conclusively  shown 
that  the  decisions  above  cited  from  this 
court  are  not  authoritative  rulings,  we  feel 
satisfied  in  following  what  has  been  said  in 
those  and  other  cases  for  the  reason  that  tbe 
line  of  judicial  thought  in  this  state  seems 
to  be  almost  unbroken  in  favor  of  applying 
the  rule  which  we  adopt  in  this  case.  The 
case  of  Alinand  v.  Whitaker,  tl3  Ga.  889, 
38  S.  K.  3fl5,  is  not  in  conflict  with  this  line, 
for  tbe  reason  that  the  will  in  that  case 
named  the  individuals  to  whom  the  property 
was  to  go.  It  was  held  in  the  ease  of  Kan- 
dolph  V.  Bonil,  12  Ga.  362.  cited  above,  that 
under  the  will  then  being  dealt  with  the 
distribution  was  per  stirpes,  even  though 
the  persons  who  were  to  take  were  desig- 
nated by  name.  We  are  not  now  concern^ 
to  ascertain  whether  these  two  cases  are  in 
conflict  with  each  other,  but  we  are  clear 
that  no  convict  exists  between  the  Alnuind 
C'usc  and  the  present  case.  We  therefore 
reach  tbe  conclusion  in  the  present  case 
that,  as  there  is  nothing  in  the  item  of  the 
will  c.vccpt  tbe  expression  "equal  shares"  to 
qualif>'  the  words  "heirs  at  law,"  it  is  not 
plainlv  manifest  from  the  terms  of  the  item 
that  it  wn.s  the  intention  of  the  testatrix 
that  her  beirs  at  law  should  take  }>er  capita 
instead  of  per  stirpes,  aa  they  would  have 
taken  imdcr  the  statute  of  distributions  if 
she  had  died  intestate.  It  is  insisted  that 
because  the  testatrix  in  express  terms  pro- 
vided for  a  distribution  per  stirpes  in  other 
items  of  the  will,  and  did  not  in  termB  pro- 
vide for  such  a  distribution  in  the  item  un- 
der consideration,  she  intended  the  distribu- 
tion irader  that  item  to  be  per  capita.  We 
do  not  think  Uiis  reasoning  ia  sound.     The 
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f»c«Binptlon  is  that  the  testfttrix  iiitand«d 
the  statute  of  distributions  to  prevail  whar- 
erer  she  failed  to  provide  to  the  contrary, 
and  there  is  nothing  in  the  item  now  under 
consideration  which  indicates  an  iniention 
on  her  part  that  the  ata.tut«  should  not  be 
looked  to  Exith  for  the  purpose  of  ascertain- 
ing the  persona  who  are  to  take,  and  the  in- 
terest of  each  therein.  Merely  because  in 
other  items  she  expressly  provided  that 
those  taking  thereunder  should  not  take 
per  capita  does  not  mean  that  under  Uic 
item  now  under  oonsideration  tboae  taking 
should  take  per  capita. 
Jtidgment  reverted. 


< a> 


2.  To  -vest  t>ie  leKal  title  ta  ■.  poller  of 
life  iDBBmnee  In  an  ssalcmee,  it  !■  es- 
sential that  tbe  aaalgnmeat  Bhould  be  in  writ- 
ing. 

3.  A  -verbal  aaslsnaieBt  of  a  poller  at 
Ufe  laBOnnee  by  tbe  Insu.-^d,  ucom- 
paolcd  by  words  IndicatlDg  an  Intsntlaa  to 
Klve.  and  bf  a  delivery  of  the  policy,  does 
not  constitute  a  complete  gitt ;  and  In  such  a 
case  a  conrt  of  equity  will  not  Interfere,  at 
tbe  Instance  of  the  sliced  donee,  to  complete 
th^  gift,  when  she  has  not  acted  to  ber  in- 
jury, or  Incurred  eipeose.  on  tbe  faltb  <^  the 
tncompiete  Sift. 

<]uir   le.   1902.) 

EHROK  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  estab- 
lish title  to  certain  insurance  policies.     Re- 

Tbe  facta  are  stated  in  the  opinion. 

Ifessr*.  Arnold  A  Arnold,  fo.'  plaintiff 
in  error: 

There  should  be  a  definite,  written  con- 
truct,  asai^irg  these  choses  in  action,  end 
making  this  new  insurance  contract,  before 
the  la.w  will  give  effect  to  the  transaction. 
This  assignment  may  be  looked  at  in  two 
lights,  (II  as  the  assignment  of  a.  chose  in 
Action;  (2)  as  the  creation  of  a  new  con- 
tract  of   insurance.     In   either   aspect,   the 


*Hesdnot«s  by  Cobb,  J. 

NriTfc. — As  to  BufBclenrj  o(  possession  by 
dnnM>  nt  rfaose  In  action  see  also,  in  this  series, 
First  Nat.  Bank  T.  Holland  (Ta.)   55   L.  R.  A. 

As  to  aastKnability  of  iife  policy  seoerally, 
le?  note  to  JvitamD  v.  Alexander  (Ind.)  9  L. 
II.  A.  060;  also  Rlttier  t.  Rmltb  <Md.)  2  L. 
K.  A  644;  Holier  v.  Beam   (Va.)  6  L.  B.  A. 


law  would  require  the  contract  to  be  in 
writing. 

Tvrk  V.  Cooifc,  Q3  Ga.  681 ;  Planters'  Bank 
V.  Prater,  04  Ga.  613;  Dnitm  Fraternal 
League  v.  Walton,  109  Qo.  3,  46  L.  R.  A. 
424,  34  S.  E.  317. 

life-insurance  contracts  in  Gieorgia  are 
governed  by  the  same  rules  as  fire-insurance 
contracts,  as  to  the  requirement  of  a  writ- 

Roberta  v.  Germania,  F.  In*.  Co.  7 1  Ga.  478 ; 
Thomas  v.  Fankhouaer,  Bl  Ga.  478.  18  S.  E. 
312 ;  Simonton  v.  Liverpool,  L,  <f  O.  Int.  Co. 
61  Ga.  70;  Code,  H  2089,  2117;  Mitckell  y. 
Univertal  L.  In».  Co.  54  Ga.  289;  St.  Paul 
F.  d  It.  Int.  Co.  y.  Brunmiick  Orocery  Co. 
113  Ga.  786,  39  S.  E.  483;  Hoily  v.  TtaUy, 
74  Ga.  669,  eS  Am.  Bep.  468. 

In  eveiT  case  where  a  verbal  asBigmnent 
was  upheld  it  will  be  found  that  there  ifas 
a  perfonnance  of  some  service  upon  the 
faith  of  tbe  oontract^  or  tbe  payment  of 
money,  or  that  the  verbal  assignment  was 
part  of  an  entire  contract,  and  that  oUmt 
paxts  of  it  had  been  performed,  or  that  tbe 
(.ssiffnee  had,  upon  the  faith  of  tbe  assign- 
ment, so  changed  his  status  as  that  serious 
injury  would  be  done  if  the  assignment 
were  not  given  effect,  or  that  the  caae  was 
one  where  tbe  general  principles  of  estop- 
pel, because  of  part  performance  Or  change 
of  status,  applied. 

1  Phillips,  Ins.  |  80;  OMengo  Bldg.  d 
Mfg.  Co.  V.  Borry  (Tenn.  Ch.)  62  8.  W. 
468;  1  Bacon,  Ben.  Soc.  297,  29S;  1  Biddle, 
lus.  G  273;  Maione't  Estate,  0  Ins.  L.  J, 
767. 

Mr.  O.  T.  lAdson  for  defendant  In  «r- 


Oobb,   J.,   delivered   the   opinion   of   tbe 

Mrs.   Qatlin   brought  suit  Bgaiust  N.   J. 

Steele  as  administrator  of  the  estate  of  J. 
R.  Steele;  tbe  EillegHtioDs  of  thepetition  be- 
ing, in  substance,  as  follows;  The  estate  of 
J.  R.  Steele  is  solvent,  there  being  no  cred- 
itors of  tbe  same,  and  bis  heirs  at  law  are 
brothers  and  children  of  deceased  brothers 
and  children  of  a  deoaaaed  sister,  the  plain- 
tiff being  one  of  the  latter.     The  decedent. 


association,  payable  to  his  "estate  or  his 
lawful  heirs;"  copies  of  these  policies  being 
attached  to  the  petition  as  exhibits.  The 
association  was  a  mutual  benefit  and  assess- 
ment association,  and  by  its  constitution 
and  bylaws  the  insured  had  a  right,  upon 
compliance  u'ith  certain  mquirementa  to 
change  the  najce  of  the  beneficiaries  at 
pleasure,  but  no  change  was  ever  made  in 
accordance  with  the  rules  of  the  aasoeia- 
tion.  Three  years  before  the  death  of  tbe 
insured  he  "verlmlly  assigned"  the  policies 

136;  Milner  v.  Bowman  (Ind.)  5  L.  B.  A.  Oo  : 
Hewlett  V.  Home  (or  Inrurablea  (Md.)  IT  L. 
It.  A.  44T :  Mutual  Reserve  Fund  Lite  Asso.  v. 
Uurst  (Md.)  20  L.  It.  A.  761 ;  Hnye  v.  Lapeyre 
(La.)  3i.  L.  II.  .\.  047;  Stelnback  v.  Dlepen- 
brock  (N.  Y.\  U  L.  R.  A.  417;  Tate  v.  Csm- 
merclnl  Bldg.  Auo.  (Va.)  45  L.  R.  A.  Z4S ;  and 
Cbaubcrlaln  v.  Butler  (Neb.)   64  L.  a.  A  338. 
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to  tbe  plaintiff,  and  delivered  the  same  to 
her  (or  her  excIuslTe  benefit,  saying  at  the 
time  that  he  wanted  her  to  have  the  money 
that  would  be  paid  thereon,  that  he  would 
always  keep  the  dues  paid  up  as  long  as  he 
lived,  and  that  the  policies  would  be  to 
plaintilT  "as  good  as  gold,"  Plaintiff  ac- 
L-epted  the  gift,  and  received  the  policies 
from  her  uncle's  own  hands,  who  told  her 
to  take  good  care  of  them,  as  the  money 
paid  thereunder  would  help  Bupport  plaintiff 
and  her  children.  Plaintiff  kept  the  poli- 
cies as  long  as  her  uncle  lived,  and  until 
they  were  aurrcndered  to  Uie  association 
after  bin  death.  Her  uncle  often  spoke  of 
having  given  the  policies  to  her,  aiter  the 
delivery  above  referred  to.  Upon  bein^ 
asked  if  it  was  neceasai;  "to  put  the  poli- 
cies in  petitioner's  name,"  he  said  no  writ* 
tefl  assignment  was  necessaiy  to  make  the 
gift  legal  and  binding,  nor  was  it  necese 
that  plaintiff's  name  should  be  placed 
the  policies,  or  upon  the  books  of  the  asso- 
ciation; that  he  had  previously  caused  other 
policies  which  he  held  in  the  association, 
and  which  atood  in  the  name  of  another 
LeneficiaT?,  to  be  changed  "to  hia  estate  and 
hia  heirs,''  so  that  ho  could  at  any  time,  by 
mere  gift  and  manual  delivery,  give  and 
verbal^  assign  the  same  to  whomsoever  he 
might  select,  without  the  necessity  of 
changing  the  bencfieiaries  upon  the  books  of 
the  association.  For  years  before  and  since 
ber  uncle  verbally  assigned  to  her  the  poli- 
cies, plaintiff  bad  reiWered  to  him  many 
acts  of  kindly  service,  and  he  visited  her 
home,  and  in  many  ways  showed  his  affec- 
tion for  her.  Upon  the  death  of  ber  uncle, 
plaintiff  and  defendant  each  made  proofs 
of  loss  under  the  policies.  To  avoid  delay 
in  collecting  the  amount  due  from  the  asso- 
ciation, plaintiff  and  defendant,  without 
waiving  any  of  their  legal  or  equitable 
rights,  entered  into  an  agreement  to  collect 
tlie  amount  from  the  association,  and  abide 
by  the  decision  of  the  courts  as  to  who 
owned  the  money.  Under  this  agreement, 
the  money  was  collected  from  the  associa- 
tion and  pieced  in  a  solvent  bank,  subject 
to  the  joint  check  of  plaintiff  ajid  defend- 
ant; the  bank  acting  aa  a  stakeholder  until 
there  could  be  a  final  judgment  and  decree 
of  a  court  having  jurisdiction  to  settle  the 
controversy.  Plaintiff  avers  that  she  is  the 
rightful  and  equitable  owner  of  the  fund  in 
controversy;  and  she  prays  for  g,  judgment 
and  decree  to  this  effect,  and  for  general  re- 
lief. To  this  petition,  the  defendant  filed 
a  demurrer  upon  various  grounds,  among 
them  being  that  the  petition  set  forth  no 
ground  for  relief,  l^al  or  equitable;  that 
t(0  consideration  is  stated  for  the  assign- 
ment of  the  policies  to  plaintiff;  that  the 
petition  shows  upon  its  face  that  the  as- 
signment relied  an  was  verbal,  and  under 
the  law  the  assignment  would  not  be  valid 
unless  it  was  in  writing.  The  court  over- 
ruled the  demurrer,  and  the  defendant  eK- 

A  policy  of  life  insurance  is,  after  the 
death  of  the  insured,  unquestionably  a 
chose  in  action,  it  being  then  simply  a 
promise  to  pay  money.  It  has  been  held  in 
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cases  that  a  policy  of  life  iiwur- 
airi.1T,  even  before  the  death  of  the  insuied, 

is  a  chose  in  action.  See  Ea  parte  Tbbetmm, 
L.  li.  8  Ch.  Div.  519;  Harley  v.  BeisI,  86 
Ind.  loa,  44  Am.  Rep.  ^5;  ButhntU  v. 
BwiJinell,  92  Ind.  503;  ffufaan  v.  UerrifUId, 
51  Ind.  24,  19  Am.  Ren.  722;  tieut  York  L. 
Ina.  Co.  V.  Flack,  3  Md.  341,  S6  Am.  Dec. 
742;  fonia  County  Em.  Bank  v.  McLean,  84 
Mieh.  625,  48  N.  W.  16B;  Palmer  t.  Mer- 
rill,  fl  Cuah.  282,  52  Am.  Dec.  782. 

A  policy  of  life  insurance,  being  a  chose 
in  action  arising  upon  a  contract,  may,  un- 
der the  provisions  of  our  Code,  be  assigned 
BO  as  to  vest  the  title  in  the  assignee.  Svil 
Code,  I  3077.  But  such  assignment  must 
be  in  writing.  Turk  v.  Cook,  63  Ga.  681 ; 
Planters'  Itank  v.  Prater,  Hi  Ga.  613; 
Bartford  F.  Ine.  Co.  v.  Amoi,  98  Ga.  633, 
534,  25  S.  R.  676,  and  cases  cited.  The 
Code  prorisions  in  reference  to  fire  ineui- 
ance  are,  wherever  app1icei>le,  equally  tbe 
law  of  life  insurance.  Qvil  Code,  5  2117. 
In  S£.  Pfliii  *'.  rf  -If.  Ina.  Co.  v.  Branau?ick 
Grocery  Co.  113  Ga.  786,  39  S.  E.  483,  it  was 
held  that  an  assignment  of  a  policy  of  fire 
insurance  must  be  in  writing.  In  one  opin- 
ion, Mr.  Justice  Fish  says:  "The  Civil 
Code,  {  2089,  requires  that  a  contract  of  flre 


aignment  of  an  insurance  policy  with  the 
assent  of  the  company  is  a  new  contract  of 
insurance  between  it  and  the  assignee,  it 
must,  under  the  provisions  of  this  section 
of  the  Code,  be  in  writing."  In  the  case  of 
Hartford  F.  [ns.  Co.  v.  Amos,  98  Ga.  633, 
534,  25  S.  E.  575,  and  in  the  case  of  Na- 
tional F.  Iii».  Co.  V.  Grace,  100  Ga.  264,  32 
S.  E.  100,  it  was  held  that,  in  order  to 
transfer  the  legal   title  to  a  policy  of  Are 

-iQce^  the  assignment  must  be  in  writ- 

As  the  assignment  of  a  policy  of  flre 
ince,  in  order  to  be  valid,  must  be  in 
writing,  so,  under  the  provisions  of  our 
Code  making  the  principles  relating  to  flre 
insurance,  wherever  applicable,  apply  equal- 
ly to  the  law  of  life  insurance,  an  assign- 
ment of  a  policy  of  life  insurance  must  be 
in  writing  in  order  to  vest  the  title  in  the 
person  claiming  to  be  the  assignee.  The 
assignment  of  the  policies  in  the  present 
case  not  having  been  in  writing,  but  mere- 
ly verbal,  the  plaintiff  did  not  acquire  title 
to  the  same,  and  hence  could  not  m,.intain 
a  unit  in  her  own  name  sfainst  the  asaocia- 
upon  the  policies.     It  is  said,  though, 

"  it  be  true  that  if  the  associa- 

paid  the  amount  of  the  policies 
to  the  bank,  to  be  held  subject  to  the  rights 
of  the  plaintiff  and  defendant,  the  plHintill 
could  not  have  maintained  in  her  own  niinie 
an  action  on  the  policies,  still,  under  tbe 
tact»  a'leged  in  the  petition,  the  plaintiff 
became  in  equity  the  owner  of  the  policies : 
and.  while  the  legal  title  to  the  same  would 
be  in  the  administrator  of  the  estate  of  the 
insured,  the  plaintiff  would  be  entitled  to 
use  the  name  of  the  administrator  in  order 
to  enforce  ber  claim  against  the  association 
as  the  equitable  owner  of  the  policies.  If 
the  filaintiff  had   been   a   purchaser   of   the 


that,  . 
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uRe  the  Dame  of  the  admiDistrator  for  the 
purpose  of  uwertiDK  her  rights.  The  ver- 
Ml  aHHignnient  of  the  policies  to  the  plain- 
tiff, Although  followed  b^  an  actual  delivery 
thereof,  was  entirely  without  any  valuable 
Gonsiderntioa.  Tbe  transaction  would  not 
be  cconplete  as  a  ^ft,  under  tbe  law  of  this 
st«te,  unle89  the  assignment  was  in  writ- 
ing; and  it  is  too  well  settled  now  to  admit 
of  controversy,  at  kaat  in  this  state,  that 
equity  H'ill  not  interfere,  at  the  instance  of 
a  volunteer,  for  the  mere  purpose  of  making 
perfect  a  gift  which  was  incomplete  because 
lacking  in  some  of  the  essentials  required  by 

Tliere  are  cases  holding  that  bonds  and 
other  negotiable  obligations  for  tbe  pay- 
ment of  money  may  be  the  subject  of  a  val- 
id jrift,  and  that  a  delivery  of  the  obligation 
to  the  donee  without  written  asngnment, 
but  with  a  clear  and  manifest  intention  to 
pttur.  the  title,  is  Buflicient  to  satisfy  the  rule 
T.ijiiiring  delivery  of  the  thing  given;  and 
this  rule  has  been  a^iplied  to  a  life  insur- 
ance poller.  Sec  Travelers'  Ina.  Go.  v. 
Grant.  54 'N.  J.  Eq.  208,  33  Atl,  1060;  3 
Joyce,  Ins.  {  2326;  1  Bacon,  Ben.  Soc.  new 
ed.  I  297.  Even  if,  in  those  jurisdictions 
where  the  taw  does  not  require  the  assigu- 
Tnent  of  a  lite  insurance  policy  to  be  in  writ- 
ing, a,  verbal  assignment,  followed  by  ae- 
t«Ml  delivery  of  th*  policy  and  words  indi- 
catine  an  intention  to  give,  would  malce  a 
complete  gift,  certainly  in  this  state,  where 
the  law  requires  the  assignment  to  be  in 
writing,  a.  gift  which  was  not  a  aubstantial 
oimpliaiice  with  the  statute  would  not  hare 
tbe  effect  to  vest  the  title,  either  legal  or 
equitable,  in  a  mere  volunteer.  Mr.  Jus- 
tiee  Hall,  in  Salty  v.  Hotly,  74  6s,  669,  673, 
58  Am.  Rep.  458,  thus  states  the  rule  gov- 
erning the  case  of  a  volunteer  who  appeale 
to  a  court  of  equity:  "Equity  never  inter- 
feles  in  favor  of  volunteers  except  where 
the  contract  is  actually  executed  (Code,  1 
3116  [Civil  Code,  f  3972]),  and" will  never 
decree  the  performanee  of  a  voluntary 
Jgreement,  or  merely  gratuitous  promise, 
unleM  the  volunteer  has  gone  into  posses- 
■km,  and  upon  tbe  faith  td  Uie  agreement 


has  incorred  expense  in  making  improve- 
ments of  the  property  donated,  or  has  done 
something  of  a  similar  nature  which  would 
render  it  inequitable  upon  the  part  of  tin; 
donor  not  to  cany  out  the  contract.  .  .  . 
The  donee  must  not  be  placed  in  a  worse 
condition  than  she  was  before  the  gift  was 
tendered."  In  the  ;  resent  case,  the  plain- 
is  in  exactly  the  condition  she  wan  in  at 
time  of  the  verbal  assignment:  ::he  has 
done  nothing  to  chan^  her  position ;  and 
nothing  in  the  allegations  of  her  petition 
would  authorise  a  court  of  equity  to  inter- 
fere in  her  behalf.  She  failed  to  secut^  a 
legal  title  to  the  policies  when  she  relied 
upon  a  verbal  transfer,  nnd  this  transfer, 
although  accompanied  by  a  delivery  of  the 
policies  and  words  indicating  an  intontion 
to  give,  will  not  make  her  the  equitable 
owner,  when  she  has  done  nothing  upon  the 
faith  of  tbe  transfer  vrhieh  would  make  it 
inequitable  for  the  heirs  or  legal  represent- 
atives of  the  insured  to  urge  now  the  in- 
validity of  the  transfer  on  account  of  the 
failure  of  the  parties  to  comply  with  tie 
rule  of  law  requiring  such  an  awiignment  to 
lie  in  writing.  There  is  nothing  in  the  case 
of  Sally  V.  Xally.  74  Qa.  669,  673,  58  Am. 
Hep.  4.'>S.  to  conllict  with  the  ruling  now 
made.  The  contest  there  was  between  a  sis- 
ter who  WHS  the  named  beneflciarr  in  a  pol- 
icy of  life  insurance  as  originallv  issued, 
and  the  wife  of  the  inaur^,  who  bad  mar- 
ried him  upon  the  faith  of  a  promise  that 
the  policy  should  be  so  changed  aa  to  make 
ber  the  benefltnaiy.  This  <^ange  was  au- 
thorized, by  tbe  terms  of  the  policy,  with- 
out the  consent  of  the  beneficiary  named 
therein.  The  company  had  agreed  to  make 
the  change,  but  had  neglected  to  do  so.  It 
<vas  held  that  aa  the  sister  was  a  mere  vol- 
unteer, and  the  wife  was  a  purchaser  for 
value,  marriage  being  a  valuable  considera- 
tion, the  wife  was  to  be  preferred,  and  was 
entitled  to  the  proceeds  of  the  polity.  Hie 
court  erred  in  overruling  the  demurrer. 
Judgment  reversed. 

except  Lewla,  J., 


ILLINOIS    SUPREME  COUKT. 
Dfgory  W.  BAKER  et  al.,  Appti., 
Aaron  H.  McCLURQ  et  al. 
{198  III.  28.) 


1.  Tli«  ultimate  pnFpoite  of  m  bnlldlni: 
erected  for  the  nae  of  tenanta  who  In- 
tend to  carr7  on  the  bakery  baslaegs  Is  not 
Aown  to  be  limited  to  that  buBlnew.  so  that 
oms  and  flxtures  pland  In  It  by  the  tenaets 


csnaol  be  renrnved,  b;  the  fact  that  openlnsa 
are  lelt  In  tbe  floors  through  which  to  ex- 
tend the  ovens.  It  by  closing  aucb  openings 
the  building  would  be  u  well  edapted  for  any 
of  tbe  ordinary  u»b  of  balldlDga  of  Its  gen- 
eral character  as  for  a  bakery. 
2.  A  bBtldlns-  erected  tor  ■  tenant  ID- 
tcndlDK  to  vnrrr  on  the  bakery  baal- 
-en  [hrough  openings 


left  In  tbe  fl 
Jured  by  rei 


:,  will  n 
.1   of   tbe   oven.   If   It   wUI   l 


XOTB.— As  to  What  sre  tl 

itnres.  as  between 

teSKd  Dfemlnrs,  see  Collnmore  v.  GIlllB  (Mnis.) 

lioaioni  and  tenant,  see  Dl 

5  L.  R.  A.  150.  and  notr :  Ifrledlander  v.  Hew- 

Ortmian v,   Bauer    (N.  C.) 
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left  by  web  remoTHl  In  the 
BH  II  was  irben  flrat  erected, 
S.  The   removal    af   oven*    plaee<    by    ■ 

Tpn:i-ii  Ijy  ihe  fnrt  tbat  to  etfect  It  tbe  bricks 
Mid  Iran  would  bRTS  to  be  remoTcd  piece  by 
pleuf,  thereby  deHtroylng  for  the  time  their 

4.  Ovena,  ensln*  boiler*,  iiuC   abaftloc 

plai  'd  by  a  tenant  In  a  leased  building  for 
cArrylng  OD  tbe  bakery  btuiaesB,  with  the  In- 
tentlMi  Ol  rcmoTtng  them,  are  removable  bb 

a.  "The  ■■rpender  b>-  ■  partnerahlp  of  » 
■  eaae  before  the  expintlon  of  tbe 
term,  end  tbe  acceptance  of  a  r«-eiecuttoii 
by  one  ot  tbe  parCnera  for  tbe  balance  of  tbe 
term  upon  the  same  candltlona  as  the  orle>nal 
leaae,  tor  the  parpoee  of  relsBsIng  the  other 
from  farther  liability  thereon,  are  not  anffl- 
dent  to  destroy  title  to  the  trade  Qitures, 
altbonKh  they  are  not  reserved  Id  the  new 


(Jmw  ig,  1M3.) 

APPEAL  hv  plaintiffft  from  a  judgmcDt 
of  the  Branch  Appellate  Court,  First 
District,  aflirminf;  a  Judgment  of  the  Cir- 
cuit Court  for  Cook  c5ounty  in  favor  of  de- 
fendants in  an  action  brought  to  restrain 
the  removal  of  alleged  flituree  from  p1i~ " 
tiffs'  building.     Affirmed. 

The  farts  are  stated  in  the  opinion  of  the 
Branch  Appellate  Court,  which  was  as  fol- 

Appellants  are  owners  of  premises  on 
Green  street,  Chicago,  upon  which,  punu- 
ant  to  an  agreement  in  writing  made  in  Oc- 
tober,-IS^O,  they  erected  a.  two-story  and 
basement  brick  building,  and  1^  a  written  in- 
strument dated  .January  16,  1B91,  leased  the 
same  to  appellee  McClurg  and  one  George  C. 
Aldrich,  at  that  time  composing  the  firm  of 
McCiuiT?  &  Aldrich.  The  building  was  erect- 
ed and  was  rented  to  be  used  for  a  bakery. 
Upon  taking  poesesaion  under  their  lease, 
said  McClurg  &  Aldrich  proceeded  to  erect 
three  ovens  in  the  building,  and  also  placed 
therein  an  engine,  boiler,  shafting,  pull^v, 
wheels,  etc  The  principal  oven,  called  a 
"reel  oven,"  extended  from  foundations 
laid  in  the  earth  below  the  bas^nent  floor, 
through  the  first  and  second  stories,  nearly 
to  the  roof  of  the  building.  Square  open- 
ings had  been  left  in  the  several  floors,  in- 
cluding the  cement  floor  of  basement,  when 
the  building  was  erected,  pursuant  to  the 
plans  and  ii pec illcat ions  agreed  upon  be- 
tween the  pavties,  in  order  to  enable  said 
oven  to  be  so  built.  This  oven  was  built 
by  the  tenants  upon  foundations  of  Ha  own. 
contiguous,  but  not  attached,  to  the  north 
wall  of  the  building.  These  foundations 
were  laid  (neceanariiy,  because  of  the  pro- 
jection of  certain  of  the  footings  of  the 
building's  foundations  within  the  space  f ' 
be  used  for  the  purpose)  partly  upon  aa. 
footings;  the  rest  of  the  oven's  foundatioL. 
being  laid  upon  or  within  the  earth.  Upon 
said  foundations  an  arch  was  erected,  on 
which  the  oven  stands.  The  other  two 
ovens  erected  by  the  tenants,  known,  re- 
spectively, as  the  "Fish  men"  and  the  "Pe- 
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in  oven,"  rest,  likewise,  upon  separate 
brick  foundations,  in  part  reeting  also  upon 
tJie  footings  of  the  building  wall,  but  do 
not  extend  quite  to  the  basement  criling. 
The  boiler  is  inclosed  in  a  brick  masonry 
jacket,  separate  from  the  brick  wall  of  the 
boiler  room  in  which  it  stands;  said  room 
being  outside  of,  and  connected  with,  the 
main  building. 

The  lease  to  McClurg  &  Aldrich  provided 
for  a  term  of  ten  years,— from  January  15. 
1891,  until  .Tanuai?  14,  1901.  A  new  lease 
was,  however,  made  for  the  balance  of  the 
same  term  by  mutual  agreement.  December 
2,  1S91,  owing  to  the  withdrawal  of  Aid- 
rich  from  said  firm,  and  his  desire  to  be  re 
leased  from  liability.  It  was  executed  by 
and  between  appellants  and  appellee  Mc- 
Clurg alone.  Except  that  the  lessee  is  Mc- 
Clurg alone,  the  second  lease  is  in  sub- 
stance and  effect  pmctically  identical  with 
the  original.  It  contains,  however,  one  ad- 
ditional provision,  via.,  a  consent  of  the  les- 
sors to  its  assignment  to  the  McClurg 
Cracker  Company.  The  business  of  Mc 
Clurg  and  the  McClurg  Cracker  Company. 
together  with  the  leftsehold  int^-est,  has 
since  been  tranaferred  to  the  National  Bis- 
cuit Company,  but  no  formal  aasignment  of 
the  lease  was  made  bj^  McClurg. 

Just  before  the  expiration  of  the  eud  of 
the  term  the  appellees  were  oommencing  to 
remove  the  ovens  and  fixtures,  when  appel' 
lants  Hied  a  bill  to  restrain  such  r^DOval, 
and  obtained  an  iut«rlocutory  injiuction. 
Upon  hearing,  tbat  injunctim  WM  dis- 
solved, and  Uie  bill  dismissed.  From  this 
decree  the  present  appeal  is  taken. 

The  question  to  be  detennined  is  whether 
the  appelleee  are  entitled  to  remove  the 
ovens,  engine,  and  other  flxtuTca  erected  by 
them  upon  the  leased  premises,  and  claimed 
as  trade  fixtures. 

It  is  contended  in  bdialf  of  appet1ant«: 
First,  that  the  building  upon  tbe  premises 
leased  to  McClurg  &  Aldrich  January  IB. 
1S91,  was  erected  and  designed  as  a  baker;. 
and  that  the  ovens  were  erected  by  the  ten- 
ants in  pursuance  of  the  same  purpoes  and 
design,' and  became,  therefore,  a  part  there- 
of; second,  that  the  removal  of  the  ovens 
would  result  in  material  injury  to  the  prem- 
ises; third,  that  such  removal  would  de- 
stroy their  identity  as  ovens,  and  tlidr 
character  as  fixtures.  And  it  ia  urged  the 
Inw  is  that  fixtures  are  not  removable  where 
they  are  placed  in  a  building  to  carry  out 
the  design  and  purpose  for  which  the  build- 
ing to  which  they  are  attached  wos  erected. 
or  to  permanently  increase  its  value  for  oc- 
cupation, nor  where  their  removal  would  in- 
jure the  freehold,  or  destroy  their  idmtity 
an  fixtures.  In  the  second  place,  it  is  con- 
tended that,  when  the  original  lease  to  Mc- 
Clurg &  Aldrich  was  canceled,  appellee  Mc- 
Clurg took  a  new  lease  of  the  same  prem- 
ises, without  reserving  therein  any  right  to 
remove  the  fixtures  in  controversy,  and  that 
he  thereby  lost  the  right  to  remove  them. 
even  if  such  right  had  before  existed. 

The  facts  in  the  cose  are  mainly  settled 
by  stipulation.    There  are,  however,  accord- 
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ing  to  appeUanta'  oohumI,  two  eoDtroT«Tt«d 
qiustiona  <rf  fact,  vie.,  whether  the  ovoia 
were  erected  to  carry  out  the  purpoeee  for 
which  the  building  itself  wss  desisned,  utd 
what,  if  M17,  inj-ury  would  result  to  the 
premifles  from  their  removal.  But  the  al- 
leged ctrntrorerey  is,  rttther,  What  conclu- 
sions are  to  be  drawn  from  conceded  facta  I 
than  as  to  the  facts  themselves.  It  is  stip- 
ulated the  building  was  erected  ia  accord- 
ance with  plans  prepared  and  HUbmitted  to 
the  lessees,  McClurg  &  Aldrlch,  and  by  them 
wproved  as  suitable  for  the  uses  to  which 
thtj  were  intoiding  to  put  it.  They  in- 
tended to,  and  did,  use  it  as  a  balcerj,  and 
with  that  intention  and  for  that  purpose 
erected  the  ovens  in  question.  So  far,  there- 
fore, an  the  building  was  planned  for  the 
purpose  for  which  i£e  tenants  intended  to 
use  it,  both  building  and  ovens  were  con- 
structed with  the  same  immediate  end  in 
view.  But  it  does  not  necesB&rily  follow 
from  that  fact  that  the  ovens  and  trade  8x- 
tures  became  thereby  a  permanent  part  of 
the  building,  or  bo  entered  into  and  influ- 
cmced  its  character  and  construction  that 
without  them  the  ultimate  design  and  pur- 

nof  the  building  would  be  frustrated. 
I  doubtless  true  that  they  were  put  in 
for  the  same  purpose  for  which  the  build- 
ing itself  was  intended  during  the  term  of 
the  lease,  but  that  fact  is  not  oiough  to 
justify  the  conclusion  that  the  building  was 
designed  and  intended  for  a  bakery,  and 
nothing  else,  after  the  expiration  of  the 
tam,  and  that  it  is  unsuited  to  other  uses. 
The  evid^ice  does  not  so  indicate.  The 
only  material  difference  of  construction  dis- 
tingaishing  it  from  other  building  designed 
for  any  business  requiring  the  use  of  ma- 
chineiy  appears  to  be  that  op«iing»  were 
left  in  tbc  floors  for  the  erection  by  the  ten- 
ants of  the  "reel  oven."  With  these  cloeed, 
we  Snd  in  the  evidence  no  reason  to  suppose 
that  the  building  was  not  designed  and  is 
not  adapted  for  any  of  the  ordinary  uses  of 
buildings  of  ita  general  character  as  well  as 
fcr  a  bakery.  If  so,  the  bakery  fixtures  are 
not  irremovable  because  of  the  purpose  for 
which  the  building  was  erected.  Neither 
did  they  enter  into  its  ultimate  deeign  and 
purpoBO  to  any  greater  extent  than  ordinary 
trade  fixtures  put  in  by  a  tenant,  and  suit- 
ed to  his  special  business.  Nor  is  it  appar- 
ait  that  the  bnilding  itself  will  be  injured 
by  their  removaL  U  is  true,  the  removal 
of  the  reel  oven  would  leave  the  original 
openings  in  the  two  floors,  as  well  as  in  tbc 
eeaent  Iloor  of  the  basement.  But  these 
were  left  when  the  building  was  erected, 
and  if  they  should  be  filled  in  by  the  ten- 
ants  to  correspond  with  the  rest  of  the 
building,  as  may  be  the  latter's  duty  in 
equitable  comrlianee  with  their  oovenanla, 
it  is  difficult  to  see  wherein  the  freehold 
would  he  injured.  It  is  also  true,  doubt 
Ifss,  that  the  brick  structure  of  the  ovena, 
whai  removed,  would  have  to  be  taken  down 
brieh  by  brick;  but  this  need  not  be  injuri- 
ous to  the  building  or  premises  if  the  work 
'hould  be  proof riy  done.  We  conclude, 
tbsrefore,  that  the  facts  do  not  justify  the 
»  L.  K.  A. 


conclusion  that  th«  orens  beeama  nrnrnsa 
rily  a  part  of  the  building  t^  reason  of  the 
purposes  for  whi^  both  building  and  0¥ens 
were  obstructed,  nor  that  the  removal  of 
the  fixtures  would  neceuarily  injure  the 
freehold. 

But  it  is  said  that  fixtures  are  not  re- 
movable if  by  removing  them  their  identity 
and  charurter  as  fixtures  are  deatroyed. 
That  taking  down  the  ovens  brick  by  brick, 
and  removing  the  iron  of  the  structure 
piece  by  piece,  would  change  the  form  of  the 
original  structures  for  the  time  being,  is 
made  clear  by  the  evidence,  and  is  obvious. 
It  .could  never  again  be  precisely  the  same 
structure  of  brick  and  mortar  as  before,  but 
the  iron  work  would  doubtless  retain  its 
Identity,  even  though  taken  down  in  pieces 
and  subsequ«itly  re-erected;  and  there  is 
evidence  tending  to  show  that  the  aveaa  can 
be  profitably  removed  and  re-erected  by  the 

The  ovens  in  question  were,  wbeti  erected 
by  the  lessees,  as  the  evidence  tends  ta 
show,  intended  for  trade  fixtures.  Thia  in- 
tention is  dearly  indicated  by  the  conduct 
of  the  tenants.  The  ovens  were  not  at- 
tached to,  nor  made  a  part  of  the  structure 
of,  the  building.  They  were  built  within  it, 
but  not  of  it.  They  were  not  joined  to  ita 
walls  nor  to  its  foundations.  These  facts 
of  construction  certainly  tend  to  sustain 
the  contention  of  appellees  that  it  was  the 
intention  at  the  time  they  were  put  up  to 
have  them  removable.  There  is  other  evi- 
dence of  such  intention  and  understanding 
afforded  by  the  bills  of  sale  transferring  the 
machinery,  fixtures,  ovens,  etc.,  from  ^Vld- 
rich  to  MeClurg  from  McClurg  to  the 
cracker  company,  and  from  the  latter  to  the 
biscuit  company.  That  this  wa:i  also  the 
view  of  the  landlords  is,  we  think,  apparent 
from  the  conduct  of  the  latter.  One  of  the 
appellants  testiflea  to  having  visited  the 
premises  shortly  before  the  expiration  of  the 
term  of  the  leases,  looking  the  fixtures  all 
over,  including  the  engine,  boiler,  shaftings, 
and  steam-heating  plant,  and  asking  appel- 
tee  McClurg  "to  put  a  price  on  it,  and  also 
to  include  the  ovens."  He  states  that  Mc. 
Clurg    told    him    he  would  not  include  the 


We  would  buy  the  whole  thing."  What- 
ever may  be  tJio  elTect  of  this  testimony  in 
other  respects,  it  does  tend  to  show  an  un- 
derstanding on  the  part  of  both  parties  at 
that  time  that  the  fixtures  were  the  prop- 
erty of  appellees,  and  removable.  There  ia 
no  evidence  of  any  other  intention  or  un- 
derstanding during  the  whole  of  the  ten- 
year  term. 

There  is  some  conflict  of  authorities  ns 
to  whether  fUrturcs  are  removable  when  by 
removal  they  are  iiable  to  suffer  substantial 
injury.  In  Collamore  v.  Oitlis,  149  Mas-:. 
578,  3  L.  R.  A.  ISO,  22  N.  E.  40,  it  is  said 
that,  "in  determining  whetlicr  an  addition 
by  a  tenant  to  a  leased  building  is  remov- 
able or  not  by  him  during  bis  term,  the 
chief  element  to  be  considered  is  the  mode 
of  its  annexation,  and  whether  it  can  be  re- 
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moved  without  Bubslanti&l  injury  to  the 
building  or  to  itself.  The  intention  with 
which  it  was  put  there,  though  often  an  ele- 
ment to  be  considered,  is  of  secondary  im- 
portanei'.  .  .  .  We  are  not  inclined  to 
extend  the  right  of  removal  bo  far  as  to  in- 
clude a  thine  which  cannot  be  severed  from 
the  realty  without  being  destroyed  or  re- 
duced to  a  mere  muait  of  crude  materials." 
But  in  Hoptacell  Mills  v.  Taunton  Bav. 
Jtank,  ISO  Mass.  lilO,  d  L.  R.  A.  24U,  23  N. 
K.  327,  it  ii  said:  "The  tendency  of  the 
modem  cases  is  to  make  this  a  question  of 
what  wax  the  intention  with  which  the  ma- 
chine was  put  in  place."  The  rule  in  lUi- 
nois  is  liberal  in  lavor  of  the  tenant.  As 
between  him  and  the  landlord,  removable 
trade  fixtures  may  include  all  erections 
made  for  the  purposes  of  trade  during  ten- 
ancy "which  he  may  have  attached  to  the 
freehold  while  in  posseasion,  such  as  soap 
vatA,  fire  engines  to  work  a,  colliery,  pans 
u«ed  in  manufacturing  salt,  brew-liou^s, 
furnaces  ,  .  .  greenhouBes,  hothouHes, 
erected  by  nurserymen  and  gardeners." 
Moore  v.  Smith,  24  III.  '  513.  Ordinarily, 
Hucb  things  cannot  be  removed  without  in- 
jury to  the  material  composing  them.  No 
reason  is  perceived  why,  in  the  nature  of 
things,  an  exception  should  be  made  in  the 
case  of  ovens,  engine,  boiler,  and  other  fix- 
tures, such  as  those  here  in  controveraf.  It 
had  bwn  held  that  a  two-stoiy  house,  with 
brick  chimn^  and  foundations,  was  so  re- 
movable. Fan  yeag  v,  Pacard,  2  Pet.  137, 
7  i..  td,  374,  In  Wiiffjins  Kerry  Co.  v.  Ohio 
4  U.  a.  Co.  142  U.S.  396,  35  L.  ed.  1055, 
12  Sup.  Ct.  Itep.  138,  it  is  said:  "Indeed,. 
it  ia  dimcnlt  to  conceive  that  any  fixture, 
however  solid,  permanent,  and  cloiiely  at- 
tached to  the  realty,  placed  there  for  the 
mere  purposes  of  trade,  may  not  be  removed 
at  the  end  of  the  term."  In  the  case  of 
Moore  V.  U'ood,  12  Abb.  Pr.  393,  it  was  held 
that  a  brick  chimney  ertending  through  tha 
roof,  and  with  its  foundations  3  fe^t  in  tlie 
earth,  erected  for  trade  or  manufacturing 
purposes  by  the  tenant,  miglit  be  removed. 
I'iip  court  saya:  "It  was  not  movable  with- 
<nii  taking  it  down,  and  was  in  every  rc- 
r-li: il  a  ponderous  structure.  Nevertheless, 
under  the  circunislancea  of  the  present  case, 
it  was  not  a  fixture.  The  rigor  of  the  an- 
cient law  of  fi-itures  has  yielded,  and  mn*t 
continue  to  yield,  to  the  contingencies  of 
modern  times.  The  law  must  take  notice  of 
trade  and  manufactures  and  their  wants. 
and  afford  to  them  adequate  and  appropri- 
ate protection." 

It  is  contended  by  «pi  "llees  that  the  in- 
tention « itl.  which  the  fixtures  were  put  in 
Klace.  as  shown  by  the  evidence  in  the  case 
»fore  us,  is  the  chief  test  as  to  whether 
they  are  removable  by  the  tenant  before  the 
expiration  of  his  lease.  This  is  conceded  by 
a[)pfllanta  to  be  the  rule  if  such  fixtures 
limy  lie  removed  without  injury  to  the  free- 
hold or  themselves;  but,  as  we  have  said, 
the  evidence  fails  to  sustain  appellants' 
claim  that  their  removal  would  in  this  case 
neccs!iarily  injure  the  freehold,  and  authori- 
ties above  referred  to  are  to  the  effect  that 
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the  fact  that  ita  removal  requires  the  tak- 
ing to  pieces  of  a  flzturo,  such  as  a  brick 
chimn^  or  a  brick  oven,  ia  not  concluaiva 
against  the  tenant's  ri^t.  Upon  principle, 
it  would  seem  that  the  mere  fact  that  its 
removal  may  cause  some  injury  to  the  fix- 
ture itself,  though  not  injuring  the  freehold, 
ought  not  to  destroy  the  rig^t.  The  land- 
lonl  is  not  affected  by  an  injury  done  by  the 
tenant  to  the  lattei's  on-n  property.  It  may 
still  be  valuable  to  the  tenant^  evm  thougli 
he  ba  put  tc  extra  expense  to  repair  or  re- 
build; and  if,  when  the  trade  fixture  was 
erected,  the  tenant,  by  bis  conduct,  mani- 
fested the  intention  to  retain  ownership  and 
remove  it  at  the  end  of  the  lease,  it  appeara 
that  such  intention  should  control,  even,  if 
such  removal  neoessitatea  a  reconstruction 
of  the  fixture.    Ewell,  Fixtures,  p.  96. 

Identity  ia  not  necessarily  lost  by  demoli- 
tion.  It  is  said  in  Hopewell  Milt*  v.  Taun- 
ton Hav.  Bank,  150  Mass.  622,  6  L.  R.  A. 
249,  23  N.  E.  330,  before  referred  to:  "The 
intention  to  be  sought  is  not  the  undis- 
closed purpose  of  the  actor,  but  the  inten- 
tion implied  and  manifested  by  his  act."  In 
this  state  the  intention  ao  manifested  is'  re- 
garded as  the  prinoipal  test  to  determine 
the  right  of  removaf.  Id  Sword  t.  Lou>, 
122  III  4ST,  13  N.  E.  826,  it  is  said:  "To 
determine  the  irremovable  character  of  a 
fixture,  three  teats  are  by  the  modem  au- 
thorities applied,  ctz.,'  'First,  actual  annex- 
ation to  the  realty  or  something  apporta- 
nant  thereto;  secondj  application  to  the  use 
or  purpose  to  which  that  part  of  the  realty 
with  which  it  is  connected  is  appropriated; 
and,  third,  the  intention  of  the  parties  mak- 
ing the  annexation  to  make  a  permanent  ac- 
ccsi!"ion  to  the  freehold,' "  Here  no  such  in- 
tention appears,  but  the  contrary.  It  is 
further  said  in  that  case:  "It  is  apparent 
from  the  authorities  that,  however  perma- 
nently attached,  if  removable  without  mate- 
rial injury,  the  intention,  to  be  inferred 
from  the  circumstances,  and  the  relation  of 
the  pnrties  to  each  other  and  to  the  realty, 
or  as  shown  by  evidence,  will  be  of  control- 
ling and  decisive  importance."  To  the 
same  effect  ar^  Fi/ield  v.  Farmers'  Nat. 
Bank,  148  111.  163,  35  N.  E.  802;  Hewitt  v. 
Qeneral  KlectHc  Go.  164  111.  420,  4S  N.  K. 
725;  Kelly  v.  Austin,  46  Itl.  156,  92  Am. 
Dec.  243. 

In  the  present  case  the  fixtures  in  contro- 
versy, being  so  removable,  and  having  been 
erected  with  that  intention,  were  subject  to 
be  taken  away  by  the  tenant,  unless,  as  is 
contended  by  appellants,  the  right  to  remov- 
al was  lost  by  acceptance,  after  the  erectim 
of  the  fixtures,  of  a  new  lease  which  con- 
tains no  express  reservation  of  the  ri^t  to 
remove.  In  Sanilars  Diet.  v.  Cook,  166  111. 
184.  39  L.  R.  A.  3S9,  48  N.  E.  461,  it  is 
said:  "But  the  great  weight  of  authority 
seems  to  be  that  where  at  the  expiration  of 
a  lease,  during  which  trade  fixtures  have 
been  erected  on  the  premises  by  the  tenant, 
a  new  lease  is  takai  of  the  same  pranises, 
containing  no  reservation  of  any  right  or 
claim  of  the  tenant  to  the  fixtures  still  re 
mnining  on  the  premises,  and  without  recog- 
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nicLdg  the  right  to  remove  them,  such  fix 
Uires,  erected  under  the  fonner  lease,  cannot 
be  removed  by  the  tenant  during  or  at  the 
end  of  the  neiv  lease,  notwithatanding  hia 
sctnal  posseasion  of  the  premisea  baa  heen 
continuous."  And  it  is  further  said:  "The 
r«i30ii  given  in  because  the  Qxtures  set  up 
OQ  the  premises  at  the  time  of  the  lease  are 
part  of  the  thing  demised,  and  the  tenant, 
bf  accepting  a  lease  of  the  kind  without  re-' 
serving  his  right  to  the  fixtures,  has  ac- 
knowledged the  right  of  fais  landlord  to 
them,  Which  he  is  afterward  estopped  from 
denying.'-' 

Applying  the  foregoing  rule  to  the  case 
st  bar,  the  only  question  we  deem  it  neces- 
sary to  consider  is  whether,  in  fact  or  law, 
the  Hlleged  rancellation  and  surrender  of  the 
-original  lease  to  McClurg  &,  Aldrieh,  end 
the  execution  of  a  new  instrument  to  Jlc- 
Clurg  alone,  constituted  a  new  lease  of  Che 

r [Discs,  including  the  fixtures  in  disputp. 
will  be  noted  that  this  transaction  oc- 
curred, not  at  the  expiration  of  the  original 
leasee  but  during  its  term,  which  continued 
to  run  on  as  before.  All  that  was  in  real- 
ity done  was  just  what  was  intended  to  be 
done,  viz.,  to  release  Aldrieh  from  liability 
as  a  lessee  thereunder,  in  accordance  with 
his  wish  to  be  relieved  because  of  his  retire- 
ment from  the  firm.  It  appears  that  upon 
«ne  copy  of  the  original  instrument  the  ap- 
pellants wrote  the  words:  "Canceled  De- 
cember 2,  1801.  D.  W.  &  H.  Baker,"— and 
handed  Baid  copy  to  Aldrieh,  the  retiring 
partner  and  lessee,  but  retained  in  their 
possession  the  other  copy  or  duplicate, 
which  was  uncanceled  and  unsurrendered. 
It  ia  true  that  a  new  lease  was  made  out 
and  executed  by  McClurg  alone,  but  it  wcs 
for  the  balance,  only,  of  the  same  term,  at 
the  sajne  rental,  payable  in  monthly  instal- 
ments   of    the    same    amount,  at  the  same 


place,  to  the  same  parties.     It  was  but  a  >e- 

iteration  of  the  former  lease.  It  containeit 
in  addition  thereto  a  permission  for  assign- 
ment by  McClurg  to  a  corporation, — the 
McClurg  Cracker  Company,^  which  he 
seems  to  have  been  intending  to  organize,  or 
had  organized,  to  take  in  the  business;  but 
this  certainly  did  not  make  it  a  new  lease. 
It  is  evident  that  there  was  in  this  transac- 
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ferent linbiljty  on  the  part  of  McClurg,  the 
leasee.  The  purpose,  as  shown  by  what  was 
done,  was  to  release  Aldrieh ;  and  what  was 
done  wan,  in  )e^l  effect,  no  mtH'e  than  if 
an  indorsement  had  been  made  on  the  orig- 
inal inatrument  to  the  same  effect.  We  an: 
compelled  to  the  conclusion  that  the  parties 
did  not  intend  to,  and  did  not  in  fact,  make 
any  new  or  additional  demise  or  creat«  any 
new  obligntion  for  the  tenant,  and  that  the 
leasee,  SfeCIurg,  did  not  intend  to,  and  did 
not  in  fact,  accept  any  new  obligation, — in 
other  words,  that  the  transaction  did  not 
amount  to  a  new  leasing  of  the  demised 
premises,  and  had  no  effect  whatever  upon 
the  ownership  of  the  trade  ftitures  in  con- 
troversy, and  the  right  to  their  removal. 

The  judgment  of  the  circuit  court  must 
be  aiGrmed, 

Mr.  Edward  W.  Cnllen  for  appellants. 
McBsrH.  Oreen,  Honora,  A  Peters  and 
Peek,  Miller,  A  Starr  for  appelleee. 

Per  Curiam  I 

We  concur  in  the  views  expressed  in  the 
foregoing  opinion  of  the  Branch  Appellate 
Court,  which  opinion  will  be  adopted  by  thi« 
court,  and  the  jadgmfnt  wilt  be  affirmed. 

Rehearing  denied  October  8,  1B02. 


IX)UIS1ANA  SUPREME  COURT. 


•1.      WUn*  (lie  coBdact  at  tlie  kaabaod 
Jaallflea  Ihe  wife  ia  leaTlna;  btni,  and 

famisbes  grounds  (or  divorce,  she  Is  necea- 
aarllj  authorlied  to  acquire  a  separate  doml- 
cil,  and  the  law  of  tbe  domicll  so  acquired 
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will  determine  her  marital  itatua.  Hence,  a 
Juc<gment  of  divorce,  rendered  b;  a  court  of 
a  Btate  Id  wbicb  such  domicll  Is  acquired, 
and  valid  where  rendered,  Is  valid  in  other 
Jurisdictions,  without  regard  to  tbe  place 
of  marrlBKC.  [be  olfeuse,  or  the  domicll  of  tbe 
husband,  and  the  latter  maj'  be  brousbt 
Into  court,  by  publication  or  other wlae,  as 
provided  by  Ihe  Ifx  tori. 
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forum,  143. 

3.  Dnialdl  of  toije  for  purpois  of 

brlngiiit^  luU,  14  S. 

4.  DomMt  or  rGildence  of  dtfend- 

am   oj   condlllon  of   relief  o» 


III. — continued. 

b.  PUice   of   marrioffe    and  of   ortginai 

matrimonUU   domicU,   131. 

c.  i*(occ  of  marital  offente,  154, 

d.  Timi  of  marital  offeme  rtlatively  to 

ocgtiliition  of  domloU  at  famm,  1G5, 
IV,  ,/urtadicHoH  0/  the  perton  or  of  the  rci: 
foreian    decrees    upon    coiutnmtive 
torviee. 

a.  Ia  gcnerai,  lfl2, 

b.  Decreet  rendered   upon  conatrtiotli-e 

iteri'ice. 
1.  When   defendant   a  rertdent  of 

(a)    /n  general,  162. 


JO' 


i^le 


Louisiana  Sutreub  Coubt. 


Mat. 


t  here  of  Uie  mArlta]  domldl ;  bat  It 
does  not  follow  that  this  coarC  will  not  recog- 
olie  the  Tilldit;  of  a  divorce  granted  apoa 
aaeb  gtonndt  in  another  itate. 
B.  In  BDCb  It  citvet  the  decFee  Dt  d1- 
vopcp  1»  open  to  Kttkek  upon  qiKBtlona 
of  Jaiisdictlon,  aiaoDB  wUch  U  good  faltb 
M  to  tbe  acguldtlon  ol  domlclt.  But  wbcFc, 
Id.  SDch  decree,  all  neeeasair  facts  at«  touod. 
It  presentH  upon  Its  face  no  iDtrlnsle  nullity, 
and  will  Herre  as  a  bagli  for  a  presumption 
of  good  faith  with  respect  to  a  subsequent 

•■  A  dKtlTe  execntrlx  alianld  deposit 
the  funds  comlBV  Into  ber  bKnds  In 
>  banlc  eatablished  In  the  pariah  where 
such  succeBsIon  is  opened,  wbkli  pays  inter- 
est on  depOBlta,  if  there  Is  such  a  bank,  and. 
U  there  Is  no  auch  bank,  sLe  should  deposit 
■nch  funds  In  a  solTent  bank  in  such  parisb 
which  pBfs  DO  Interest ;  and  If  she  fails  so 
to  do^  and  falls  to  file  sni 


pays  out  such  funds  withont  antborlty  of  the 
oouTt,  tor  matters  In  which  the  ■Dceeaslon  Is 
not   concerned,    she   should   be   desEltu.ed  of 

K.  Tbe  t^KM  and  estienses  of  Bttoraers, 
■md  Ibe  expense  of  litlKKtlon  1>e- 
tireen    different    help's    or    clnlnMUits, 

as  to  their  respectire  rights,  do  not  consti- 
tute general  charges  against  tbe  succession. 

a.  it  beins  sbOTvn  ttant  nn  opponent 
hnd  OFlKlBallr  been  emploTCd  br  de- 
cedent as  hoasclEeeper,  but  that.  In  tbe 
eonrse  ot  time,  there  bad  censed  to  be  any 
question  of  wages  between  them,  and  that  she 
and  ber  cbltdrea  and  grandchildren  were, 
equally  wltb  the  decedent,  the  benefl claries 
of  tbe  home  which  he  prorided  nnd  which 
she  msde  comfortable,  ivnd  that  the  decedent 
further  pmridcd  foe  them  all  In  his  will,  a 
claim  for  j'ears  o(  back  wages  and  for  nurs- 
ing during  Inst  llloess  was  properly  rented. 

T.     It  RppenFlnar  In  tbls  cnae  that  there 


IV.  b,   1— eontianed. 

(b)   Domlctl    of    wire    at 
rmdant,  163. 
2.  When   defendant  a  nOHreaio 

(a)  Vatidilu.    and    effect 

(1(1  tu  I,  of  decree  In 
tiatf  where  rendered. 
1«5. 

(b)  Vatidltn,    and    effect    on 

(1)  Doatrine  that  de- 
cree it  entilted  to 
reeognUion  otid 
determinci  etalue 
In  all  itatee,  1ST. 

<2)  JuritdKUona  in 

ahieh  foregoinii 
doctrine  Is  denied, 

odoiired.   les. 
T.  OiUtoi^   ot   children    irACH    Jntci-naHoiial 

elmRSHti  tnvolvct'.  177. 
TI.  Bffeot  viion  property  righte  of  dicoroe  IH- 
volBtnn  Inttrnational  elemenit. 
k.  iUntotip, 

1.  AKtird     of,     upon     conifrncttpr 

(s)  Agalnit  reiideni,  1TB. 
(b)    Agalntt  nonreeldent,   178. 
2.  Enforcing  atonrd  of.  In  anafAer 

elate,  178. 
8.  Bffeot  of  dlrorce  In  one  etots  or 
country  upon   right   of  action 
for  oIlniDnti  In  onofhEr.  ISO, 

b.  Dower. 

1.  When  divorce  o6(alned   iy   hus- 

band, 181. 

2.  IFJlen  lili'orcn  oftlolneiJ  6j/  totfc, 

182. 

c.  Other  properly  rigUie,  188. 

Til.  Impoaohing  decree  granted  in  other  stale. 

B.  On  jurt»dlcllonm  factt,  183. 

b.  On  'Ac  merits;  fraud,  186. 

VIII.  Suit*  for  tame  caste   In  dl^ercnt   /«rl«- 

dlcllons.  187. 

As  to  conDlct  of  laws  respeotlnji  right  of 
gallty  party  to  remarry,  see  note  to  Hernandez's 
Baceession  (La.)  24  L.  R.  A.  831 ;  and  ftole  to 
Hills  T.  state  (Neb.)  CT  L.  R.  A.  155:  slso 
State  use  of  Newman  v.  Klmbrough  (Teon.)  62 
L,  R.  A.  888. 

I.  /ntroductlon. 

It  most  be  remembered  that,  subject  to  oon- 
Htltotional  llraltatlone.  all  principles  of  hiter- 
Dattunal  or  Interstate  law  on  tbe  subject  of  dl- 
59  L.  R.  A. 


vorce,  like  those  On  any  other  snbject.  may  be, 
and  in  (act  often  have  been,  utterly  Ignored  or 
repudiated  In  framing  tlie  legislHtlon  ot  a  par- 
ticular state  or  country.  There  can  be  no  ques- 
tion but  that  Id  case  ot  a  conflict  between  a 
statute  and  a  principle  ot  laterDatlonal  law, 
however  fundamental  the  latter  may  be,  the 
former  will  prevail  within  the  Jarladietloa  In 
which  It  was  euacted,  unless  tbe  latter  haa  been 
expressly  or  impliedly  incorporated  In  tbe  or- 
gaDlc  law.  So,  undoubtedly,  a  rule  of  law  con- 
trary to  the  generally  accepted  principles  of  In- 
teruatlonai  luw  may  be  eatohllshed  for  a  par- 
ticular Jurisdiction  by  Judicial  decision  without 
the  Bid  of  statute.  In  an  actual  case,  there- 
fare,  the  flrst  question  Is  whether  the  leglsli- 
ture  or  the  courts  ot  the  forum  have 
adopted  any  diallnctlve  rule  on  tbe  subject.  It 
BO,  provided  the  rule  Is  clearly  defined,  and  is 
subject  to  no  cotLStltotlonal  objection,  there  is 
no  Decessity  for  the  courts  of  that  Jurisdiction 
to  resort  to  the  principles  of  Intemstlousl  law. 

This  note  Is  not  concerned  with  the  question 
as  to  the  construction  of  the  statutes  of  a  par- 
ticular JurlsdlctioD,  or  as  to  the  application  of 
special  Judicial  rales  adopted  in  that  Jtirisdlc- 
llon.  SBBUmlng  that  they  arc  constitutional,  ex- 
cept BO  tar  as  aucb  construction  or  apuriieation 
may  be  determined,  or  influenced,  by  the  prin- 
ciples of  iDtematlonal  law.  When,  however, 
guided  by  such  distinctive  rule,  the  courts  of 
that  Jurisdiction  have  decreed  a  divorce,  the 
courts  ot  another  JurlsdlctioD  in  which  such  di- 
vorce cornea  la  question  may  subject  It  to  tbe 
teat  of  the  principles  of  Intematloaal  law.  and 
give  It  effect  or  not,  according  as  It  contorms 
to  that  test  or  not.  At  least,  this  Is  so  as  be- 
tween two  foreign  muntriea,  or  a  state  and  a 
foreign  country.  When,  however,  the  question 
arises  as  between  two  states  of  tbe  United 
Statea,  It  Is  not  bo  clear  on  principle  that  the 
courts  of  one  state  may  refuse  to  recognise  and 
give  effect  to  a  decree  of  divorce  rendered  in  an- 
otbpr,  which  Is  valid  according  to  tbe  law  of 
tho  liLtter,  and  does  not  offend  any  provision  of 
the  stale  or  Federal  ConstltutiOD.  because  It  la 
deemed  contrary  to  the  principles  of  i  ate  ran - 
Ilonni  law,  Tbe  provisioD  of  the  Federal  Con- 
BtlmtloD  (art.  4,  f  1)  requiring  each  state  to 
eive  full  faith  and  credit  to  the  public  acts, 
recuids,  and  Judicial  proceedings  of  ever; 
other,  at  least,  pats  it  bejond  the  pow- 
er ot  the  courts  of  one  state  to  apply  the 
principles  of  loternational  law  to  such  a  decree 
rendered  in  another,  unless  those  principles  so 
to  the  question  of  the  Jurisdiction  of  the  court 
which  rendered  the.  decree. 

It  is  well  established,  however,  that  that  cim- 
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KTB  ooBaistlaK  olBlms  wltb  ropMt  to 
tbe  oiruershlp  of  land,  which  darlvo  lU 
prtoelpal  tbJdc  bmn  Uw  Umber  oo  It:  that 
the  (uobablUtjr  U  that  It  will  ba  denaded  of 
«ach  Umber  If  tUlowed  to  remain,  or  to  so 
into  the  jHsMMlon  of  either  of  the  clalm- 
uta;  BJid  Ihar  the  Judge  a  «iM>  has  ordered 
the  Judicial  aequeattatlon  of  each  l&nd,  and 
has  refused  an  application  to  bond  the  ■ame. 
—thin  court  flnda  no  reaaon  for  iDterferlnx 
wltb  each  rullni. 
B.     Hor,    where    m.    will    baa    bees    »re- 

Bf  kla  entire  eatnte,  does  tbla  court  dls- 
eorer  anj'  reaHou  fur  rereralng  the  mllng  of 
the  Jud^  a  quo  In  refusing  to  probate  as  al- 
leged will  of  older  date,  wbloh  glvea  nothing 
which  Is  not  glvea  to  the  will  alteadj  pro- 
bated. 

On  Rthcarlno. 
ttt-     A  naarrbura  oalr  pntatlve  pr»4neea 


rBehearlng  beadnotea  b 


■tltntlonal  proTlsloa  does  not  apply  to  Jndg 
mena  rendered  without  JuribdicUon ;  and  It  1> 
rlear,  both  upon  principle  and  authaiitr.  that 
a  coart  Of  one  state  maj  rightful];  refuse  to 
recognise  a  decree  of  divorce  rendered  bj  a 
court  of  another,  If  the  latter  did  not  have 
Jurtwltctlon  tested  by  Us  own  ConsUtutlon  and 
ilatates,  and  by  the  Federal  Constitution,  bo 
f ar  aa  the  latter  la  acvllcable.  Bat  the  courts 
lecm  to  have  extended  the  eicepUon  to  tbU  coQ- 
•Utntlonal  provision  still  further,  ao  as  to  IQ- 
elnde  divorces  which  are  deemed  contrary  to 
the  principles  of  international  law  alfecUng 
Jurisdiction  In  divorce,  even  ssaomlng  that  the 
Jarlsdlctlon  meets  every  test  applicable  to  It 
when  the  validity  of  the  divorce  in  the  state 
where  rendered  la  concerned.  In  otlier  words, 
the  cDortm  seem  to  assume  that  there  la  one  teat 
of  Jnrladlctlon,  drawn  from  the  Constl- 
tnUoD  Bod  laws  of  tha  state  in  which 
the  decree  is  rendered,  to  be  applied 
when  the  validity  of  the  decree  In  that 
state  Is  concerned,  snd  another  and  addl- 
tloaal  test,  drawn  from  the  principles  of  Inter- 
naUonal  law,  to  be  applied  wben  Its  validity  In 
anotlier  state  Is  concerned.  This  appears  to  be 
the  tbeory  o(  the  recent  decision  of  the  United 
States  Supreme  Conrt  in  Andrews  v.  Andrews, 
18T  n.  a.  — ,  47  L.  ed. — 

Since  a  state  court  will  voluntarUy  recog- 
nise a  decree  of  divorce  which  conform!  to  its 
Ideas  of  what  the  Intematlonal  teat  ol  Jurisdic- 
tion reqolres.  even  It  It  was  rendered  In  a  foi^ 
elgn  country  and  la.  therefore,  not  within  the 
"full  faith  and  credit"  provision.  It  mlgbt  at 
dm  seem,  upon  the  aaanrnpIioD  of  a  double 
■tandard  of  Juclsdictlou  aa  above  explained, 
that  the  only  effect  a(  such  provision  (beyond 
making  the  decree  ooQclusivCi  Instead  of  merely 
prima  facie,  evidence  on  the  merits)  Is  to  ren- 
der compolBory  what  would  otherwise  be  vol- 
ontary.  But  it  wItt  be  observed  that,  even  un- 
der the  view  that  this  coDStltaUonai  provision 
contemplatea  an  international  or  inter- state 
■tandanl  o(  JurisdlcUon  as  dletlngnlebed  from 
a  strictly  Infra-nlate  standard.  It  operates  to 
make  a  prauUcally  Important  distinction  be- 
tween decrees  of  divorce  rendered  In  foreign 
conntrtea  and  those  rendered  in  other  states. 
alnce  in  the  latter  case  the  qaeatlMi  as  to  what 
the  International  or  Interstate  test  of  Jurisdlc- 
tkn  reqnlrea  tiecomes  one  of  Federal  cognis- 
ance, the  determination  of  which  by  the  ITnited 
States  Snpreiue  Court  Is  binding  upon  the  state 
Fonrts.  so  far  aa  the  recognition  of  divorces 
granted  in  other  statei  ii  concerned;  white  In 
case  of  divorces  granted  In  other  coontries  eacb 
state  may  be  gnlded  by  Its  own  views  on  tha 
G9  L.  R.  A. 


olvll  cS*«ts,  as  relate*  to  the  party  In  good 
faith  and  his  or  her  children. 

10.  WlthoBt  detemlnlnK  that  tke 
HKrrlsi«e  Is  ▼■lid.  It  Is  entitled  to  weight 
Id  dslermlnlDg  the  good  faith  of  the  wlt«  or 
of  the  husband. 

11.  After  tlm  second  pattrrittait  had 
been  coutraeted  apparently  In  sood 
fallh,  those  who  have  for  years  recognized 
Its  validity  *i«  scarcely  In  a  poslUon  to  be 
heard  to  have  It  decreed  void,  and  the  chil- 
dren <a  the  marriage  illegitimate  and  with- 
out  the  lenit  rights. 

12.  The  marplase,  as  relates  to  the 
danrhtev.  la  entllled  to  eonaplete  le- 
■al  elleet.  Aa  relates  to  Che  other  partlea 
concerned,  the  original  opinion  remains,  as 
well  Bs  the  decree. 

( it lunohorit,  J,,  4i»i'enU,l, 

(May  B,  IBOl.) 

aubject.  The  last,  indeed,  is  true,  even  of  de- 
crees rendered  Id  other  states,  Co  the  extent, 
and  so  long  as,  any  particular  question  effect- 
ing JurlsdlL-Uon  from  an  international  or  Inter- 
state point  of  view  remains  undetermined  by 
the  United  States  Supreme  Court.  Tlie  full 
faith  and  credit  proviaion.  however,  does  not 
maJce  the  question  of  JurisdlcUon  In  a  domestic 
suit  one  of  Federal  cognizance  even  when  the 
salt  involves  International  or  Interstate  ele- 
ments, and  It  the  Federal  Constitution  can  be 
brought  to  bear  upon  that  quesUon,  It  must  be 
by  virtue  of  some  other  provision. 

It  la  obvious  that  the  adoption  of  this  double 
standard  of  Jurisdiction,  onless  both  standards 
are  practically  tlie  same  (a  queaUan  that  will 
be  alluded  to  presently),  neceBsarlly  Involves 
the  result  that  a  conrt  which  admits  that, 
within  the  state  where  the  divorce  was  granted, 
the  partlea  are  lawfully  divorced  and  are  no 
longer  huaband  and  wife  (not  merely  that  the 
courta  of  that  state  will  uphold  the  divorce. 
but  that  It  la  really  valid  when  aubjected  to 
every  teat  applicable  to  it  when  its  validity  in 
that  state  la  concerned)  will  nevertheless  hold 
them  to  be  still  man  snd  wife  as  soon  as  they 
depart  from  that  state;  and  that,  too,  without 
making  any  dltTerent  finding  as  to  JarlsdlcUonal 
facts.  Indeed,  under  the  theory  of  a  double 
standard  of  Jarlsdlctlon  the  very  court  that  r» 
fuses  to  recognise  divorces  granted  in  other 
states,  Qnder  certain  circumstances,  because  In 
vioIaUon  of  Its  views  aa  to  the  requirements 
of  Jurisdiction  from  an  International  or  inter- 
atate  point  of  view,  may  Itself  assume  jurisdic- 
tion under  its  own  statutes  to  grant  divorces 
under  exactly  the  same  circumstances, — and 
rightfully,  too,  unless  both  standards  are  neces- 
aarlly  the  some.  Theae  coniiequences  of  a 
double  JorlsdlcUoual  teat  are  not  merely  the- 
oretical poRSIblHtles,  but  have  become  pracUcal 
realities.  In  the  conflict  of  views  between  the 
courts  of  different  states,  and.  In  some  In- 
stances, between  the  leglatatare  and  the  courts 
of  the  same  state,  as  to  the  circumstances  un- 
der which  a  court  ma;  properly  assume  Juris- 
dlcUon In  a  divorce  suit  involving  international 
or  interstate  elements.  In  view  of  the  close 
relstloD  sustained  between  the  states  and  tbe 
conatant  mlgi-ation  of  the  Intiabliants  from  one 
to  another,  the  eilalence  of  these  conditions 
Implies  numberlem  and  bewildering  compllca- 
Uons  of  marital  relaUons,  Involving,  not  only 
the  parUea  to  the  divorce  suit,  but  their  chil- 
dren, and  the  children  of  marrlagea  subsequent- 
ly contracted  by  either.  If  tbese  cOodiUoBS 
cannot  be  otherwise  avoided,  there  is  an  urgent 
necessity   for   an   amendment   o(   tha   Federal 
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APPEAL  by  the  heirs  and  legatees  of  Ed- 
ward B,  Benton,  deoeased,  from  a  judg- 
ment of  the  Judicial  District  Court  for  the 
I'ai'ish  of  St.  Tammany  refusing  to  remove 
tile  executrix,  to  release  certain  aequeatered 
property  on  bond,  to  probate  a  certain  will, 
and  approving  aj)  account  of  the  executrix. 
liiversed. 

The  facts  are  stated  in  the  opioiona. 

i(essrs.  Stephen  S.  Ellla,  Beajandln 
M.  Miller,  and  BeiiJ*mln  Blo«  Fonn&B 
for  appellants. 

Hrxurt.  WlckUfle  ft  Falla,  BtlCt  ft 
Madiaon,  and  T.  M.  Bnnu  for  appellee. 

Monroe,  J.,  delivered  the  opinion  of  the 

Ed\vard  B.  Benton,  a  resident  of  the  par- 
ish ol  St.  Tammany,  died  in  New  Orleans, 
June  4,  1897,  leaving  real  and  perBonal  prop- 


erty in  said  pariah  and  in  the  pariah  of  Or- 
leans. Upon  June  Tth  following,  hia  sister, 
Ella  S.  Benton^  a  reaident  of  New  Yort, 
presented  to  the  district  court  of  St.  Tam- 
many an  instrument  purporting  to  be  her 
said  brother's  olographic  last  will,  dated 
May  29,  1897,  whereby,  after  certain  par- 
ticular l^^cies,  the  testator  gives  "the  re- 
maining disposable  portion"  of  bis  estate  to 
Ins  two  sisters,  Ella  S.  and  Charlotte  E. 
Benton,  and  names  the  former  as  his  exec- 
utrix, without  bond.  This  instrument  was 
duly  proved  and  ordered  to  be  recorded  ajid 
executed,  and  the  proponent  took  the  re- 
quired oath  and  received  tetters  testamen- 
tary. Upon  June  28th  a  petition  was  pro- 
septed  to  the  court  in  the  name  of  Mrs. 
Hachnci  Benton,  in  which  it  is  alleged  that 
Loncr  resides  in  New  OrleauB;  that 
married  to  the  decedent  at  Cairo, 


Constitution,  not  tor  the  puritoas  of  enabllDg 
Onftress  to  enact  a  uniform  law  prescribing 
(lie  cuiises  ot  divorce,  but  to  enable  It  to  pre- 
K<-rlbe  uniforai  Jurlsdlctlcinnl  teats  applicable, 
whether  It  be  a  luestloa  of  assuming  Jurisdic- 
tion In  a  domestic  suit,  or  of  recognizing  di- 
vorces grsnted  In  other  states. 

But.    is   an    amendment   of   the  Constltullon 
necessary  to  avoid  the  dlverslt;  of  marital  re- 
latlona  as  alTected  by  divorce?  Is  It  not  possible 
10  atfomiillsh  such  result  by  a  proper  appllc 
Hon  of  eilatlng  constitutional  provisions?    It 
obvious  from  what  hu  already  been  said,  tha 
ASBUmlag  that  a  court  whkh  refuses  to  rem 
1   decree  of  divorce  rendered 


t  in 


its  view  ns  to  Ihe  prlnclpls  of  InteruatlonaJ  law 
affecting  jurisdiction,  the  diversity  ot  marital 
atatna  resulIB  from  Its  coneesslon  of  the  va- 
lidity of  the  decree  in  the  state  where  It  was 
randerad.  aad  lh»  Imposalhlllty.  If  It  be  such, 
of  applying  the  -■ume  principle  of  lutcmatluual 
taw  either  directly  or  Indirectly,  to  the  question 
ol  the  validity  of  the  decree  In  the  latter  state. 
But  Is  such  coDcesBloQ  oecessaj-y,  as- 
somlng  tbat  the  court  Is  right  In  Its 
vlen'  that  the  decree  Is  contrary  to  the 
fundamental    nrlneiples    of    International    law? 


It. 


the      int 


ciple  tbat  Jurisdiction  of  the  subject-matter  In 
n  divorce  suit  depends  upon  domlcll, — which 
was  the  prlntlpie  applied  In  the  ca»B  referred 
to,— Is  so  fundamenlai  that  a  wurt  Is  justified 
In  disr^nirding  a  decree  of  divorce  rendered  In 
nnotber  xtnte  in  violation  ot  it.  does  not  Its  vio- 
lation render  the  decree  Invalid  even  In  the 
slate  whei-e  rendered?  It  is  true  It  may  be  au- 
Ihorlied  by  the  statutes  of  that  state,  and  that 
the  statutes  It  conotltutjonal  prevail  over  ihe 
principle  of  International  law  as  such,  but  those 
stBlules  are  not  (he  flnal  test  of  Jurisdiction, 
•  ■veu  when  ll  is  merely  a  (|uea[lon  ot  the  vaJIdity 
lit  Ihe  decree  in  that  state.  The  statutes  must, 
la  turn,  be  subjected  to  the  state  and  Federal 
tnd  while  such  principle  of  In- 


ressly    1 


termed,  "the  law  of  the  land."  which  Is  em- 
bodied In  the  14th  Amendment  to  the  Federal 
I'unstltutlon.  and  in  most.  If  not  nil.  ot  the 
state  Constitutions  r  It  Is  obviously  Impossible 
lu  give  an  eiuct  and  comprehensive  definition 
iif  these  phrases,  but.  as  applied  to  matters 
within  the  domain  of  International  law,  they 
would  seem  to  comprehend  the  eatabiisbed  prin- 
ciples of  Internationa]  taw, — at  least  those  that 
59  I..  R.  A. 


are  ao  tundaiuentul  that  the  conrts  ot  anotber 
slate  are  Justified  in  adhering  to  tbem  notwlth- 
Blandlug  the  "tuil  faith  and  credit"  pnrlaloa. 
The  first  psjt  of  the  history  of  the  well- 
established  principle  tbat  a  pnreiy  per- 
sonal Judgment  rendered  upon  constructive 
service  against  a  nonresident,  who  did 
not  appear,  la  invalid  In  the  state  where 
rendered,  us  well  as  elsewhere,  though 
the  statutes  of  that  state  purport  to  au- 
thoi'lae  It,  followed  very  nearly  the  same  coarse 
as  the  subject  under  dlscnsslOD.  That  princi- 
ple was  originally  regarded  as  applicable  only 
when  Ihe  validity  of  the  Judgment  la  another 
state  was  cuncemed,  and  the  courts  that  ap- 
plied It  often — in  fact,  slmost  uniformly — con- 
ceded the  validity  of  the  Judgment  In  the  state 
where  rendered,  white  still  holding  that  It  did 
not  come  within  Ihe  "full  talth  and  cre^t"  piv- 
vlslou  because  It  was  rendered  witbont  Jurisdic- 
tion (evidently  meaning  without  Jurisdiction 
tested  by  the  principle*  ot  International  law), 
until  the  question  as  to  the  volidity  of  such  a 
Judgment  in  the  state  where  rendered  was  pre- 
sented to  the  United  States  Bupreme  Court  in 
the  case  of  Pennoyer  v.  Netr.  85  U.  8.  714.  24 
1..  ed.  505,  when  Judge  Field  pointed  out  that 
such  concession  was  not  only  unnecessary,  but 
Improper  ,  because  If  (to  use  the  language  of  the 
previous  derisions)  lbs  court  which  rendered 
such  a  judgment  bad  no  Jurisdiction  over  the 
person  of  the  defendant,  and  If  the  whole  pro- 
ceeding without  personal  service  or  appearance 
Is  coram  non  juitlci'  and  void  ;  if  to  hold  a  de- 
fendant bound  by  such  Judgment  Is  contrary  ii. 
Ihe  first  principles  of  Justice,— the  Judgment  ts 
eonlrary  In  due  process  of  law,  and  Is  therefore 
invalid,  even  In  the  state  where  rendered.  (Kor 
a  full  dlscusBlon  of  the  history  of  this  principle, 
see  no(f  to  I'Inney  v.  I'rovldence  Loan  Ic  Invest. 
Co.   (Wis.)   50  L.  R.  A.  577.) 

As  applied  to  the  veied  question  ot  the  va- 
lidity ut  a  decree  of  divorce  upon  constructive 
service  against  a  nonresident  (wtilch  la  dis- 
cussed in  subdivision  IV.  b,  2,  infra)  the  deci- 
sion In  I'ennoyer  v.  Neff  would  be  decisive  It 
such  a  decree  could  be  regarded  as  a  purtfy 
persunaJ  one,  assuming  that  the  provision  as  to 
due  process  of  law  applies  to  the  subject  ot  di- 
vorce nt  all,— a  question  that  will  be  preseolly 
discussed. 

While  a  decree  of  divorce  la  not.  In  Its  na- 
ture, strictly  in  peiaonam,  still,  from  the  point 
of  view  of  a  court  that  regards  It  as  governed 
by  the  principles  applicable  to  decrees  ot  that 
class  rather  than  by  those  applicable  to  de- 
crees *n  I'Cin,  und  therefore  regards  constructive 
service  against  a  nonrealdent  aa  Inanfflcient  to 
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SuccEssioir  OF  BE^'TOI«. 
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Illinoia,  Au^st  11,  1860^  and  lived  with 
tiiin  thereafter  in  New  Orleans  for  many 
,tciirs,  until  he  withdrew  from  the  matri- 
iiioniiil  domicil,  and  that  said  marriage  waa 
never  dissolved ;  that  ahe  loaned  him  money 
bi-fore,  and  placed  in  hia  hands  property  be- 
1iiii);inf>  to  her  after,  aaid  marriage,  and  ia 


the 


.red  it 


■  of  h 


t  to 


o  the  community  superinduced  there- 
by, and  that  ahe  is  entitled  to  be  recognized 
as  owner  of  one  half  thereof;  that  he  also 
left  a  daughter,  isaue  of  said  marriaKe,  aaw 
the  wile  of  Jules  F.  Peytral,  of  New  Or- 
leans, and  that  the  instrument  purporting 
to  be  the  will  of  said  decedent,  which  has 
been  admitt^  to  probate,  ignores  the  rights 
of  petitioner  and  of  said  daughter,  and  ia 


to  that  extent  null  aod  void.  She  further 
alleges  the  illegality  of  the  confirmation  of 
Ella  S.  Benton  aa  executrix,  and  avers  that 
Enid  executrix  has  failed  to  give  bond  and 
to  cause  an  inventory  to  be  made;  that  the 
property  of  the  succession  is  worth  over 
£40.000:  and  that,  as  a  creditor,  she  has  a 
right  to  demand  a  l>ond.  She  prays  for  ci- 
tation of  the  parties  interested,  and  for 
judgment  ordering  the  executrix  to  furnish 
bond  and  recognizing  her  as  widow  in  com- 
munity and  as  a  creditor.  There  was  also 
filed  upon  the  same  day  (June  26,  1897)  a 
petition  on  behalf  of  Mrs.  Peytral,  in  which 
it  is  alleged  that  the  petitioner  is  the  onl; 
child  and  forced  heir  of  the  decedent;  that 
the  instrument  probated  as  his  will  is  voyd 
for  the  reason  that  it  was  not  "dated,  writ- 
ten, and  signed  by  the  hand  of  said  dece- 
dent, nor  without  assistance,"  and  becauae 


•UBialu  the  Jurisdiction  for  International  or  In- 
ti^ntate  purpoaes.  It  Ib  not  apparent  why  the 
mHonlDK  lu  Pennojer  r.  Helt  does  not  JustlfT. 
and  Indeed  re(]ulre,  Ihp  concluHloa  Iliat  the  de- 
rm la  not  TBlId,  even  In  the  Hiate  vhere  ren- 
rl'Ted.  iissiinilnE  the  applicability  of  tlie  "duo 
IJiwres"  prnii»l(in  to  the  marriage  relation. 
Arrording  lo  the  iheory  here  BuggBsted,  the 
leaC  of  Jurliidlctlon  1b  prnctlcall)-  the  tamt' 
B-h>f[ber  the  valldltir  of  the  decree  In  the  atite 
vhete  rendered  or  lu  another  state  Is  In  quos- 
tlon.  In  either  case,  after  nrnpllance  with  the 
smluteK  ot  the  state  where  the  decree 
wa*  rendered  la  shown,  the  Inquiry  will 
\K  ntaether  rampllance  with  due  proeesB  Ib 
shown.  and  this  will  Involve  the  In- 
quiry whether  a  decree  of  divorce  la 
eoreroea  by  the  principles  applicable  to 
di-rreed  in  penonam.  In  which  case,  under 
Ihe  declrion  in  Pennoyer  v.  Ncft,  constructive 
service  agalnsi  a  nonresident  la  Inanfflclent  to 
meet   the   requlrementa  of  due   process ;   or,   by 

which  case  that  mode  of  service  la  aufflclent. 
It  lb  an  obvloua  corollary  from  the  foregoing 
ihni  (BKsuiiilDg  Ihe  appllcahlllty  of  the  "due 
prnrrra"  prorlalon),  a  court  which  takes  the 
puKillon  that  H  decree  of  divorce  is  governed- 
bf  the  principles  applicable  to  a  decree  in  pcr- 
lOnoiR,  and  therefore  refuees  to  recognlie  a  dl- 

ive  service  against  a  DonresIdeDt.  ought  not 
iiself  to  asBume  Jurisdiction.  '~  "  "" "' " 


even  If  the  local  stalutea  purport  to  aulboriie 
it :  for.  under  this  theory,  those  atatutea  are  In- 
v.illd  because  rontmrj  to  due  proceaa  ot  law. 
It  win  be  observed  that  thin  theory,  unlike 
that  which  concedes  the  vaildltj'  ot  the  decree 
in  Ihe  state  where  rendered,  but  retuaea  It  rec- 
oKDltloD  because  It  Is  i-outrBry  to  the  funds- 
tDf-nlnl  priiiclplea  of  International  law  (Ignor- 
IDK  the  cITect  of  the  "due  proceSH"  provision), 
t  from  the  point  <rf   view  of 


I    Ihiii 


1  the  i 


of  Jurladlcllonal  facta,  the  UDlformity 
i>!  murltal  atiiluB  throughout  Che  states. 
SB  alTeclcd  by  divorce :  for.  from  that 
paint  of  view,  and  upon  any  given  state 
of  tncts,  a  divorce,  if  effectual  to  de- 
termine Ilie  Ktaliia  of  tbe  parties  In  the  state 
irhere  rendered.  Is  effectual  to  determine  their 
atatua  In  other  slatea.  and.  conversely,  if  Inef- 
recloal  to  determine  their  ntatus  In  other 
Mates.  Is  inelTcetlial  to  determine  their  Btatua 
In  the  state  where  rendered.  It  Is  true  that. 
FTen  If  this  theory  ot  n  single  standard  of  Ju- 
risdiction, lo  be  applied  without  reference  to 
.in  I.,  n.  A. 


the  state  Id  which  the  question  arises,  were  to 
be  adopted  by  all  the  states,  there  might  still 
be  an  appareait.  and  even  a  practical,  dlveraity 
of  marital  status  as  afTected  hy  divorce:  but 
this  condition  would  not  he  inherent  In  the  the- 
ory Itnelf,  as  It  Ib  In  the  double- standard  theory 
above  diBcussed,  hat  would  exist,  either  because 
the  court  which  Is  naked  to  recognize  a  divorce 
grunted  In  another  slate  doea  not  agree  with 
the  court  which  ^rnuted  the  divorce  as  to  the 
facta  affecting  the  Jurisdiction  (the  former  not 
being  concluded  hy  the  letter's  Undlnf  as  to 
Biich  facts),  or  becauae.  assuming  an  agreement 
oa  to  the  Jurisdictional  facia  the  courts  of  the 
two  statCA  hold  different  views  reelecting  tb« 
question  whether  a  decree  of  divorce  Is  gov- 
cmed  by  the  principles  applicable  to  decreea 
in  pergonam  or  by  those  apllcable  to  decreea 
in  rem.   and.    therefore,    npon   tbe    question   aa 

defendant  la  a  nonresident.  From  the  very  na- 
ture of  the  case  absolute  uniformity  of  mari- 
tal Btntns  Is  Impossible  so  long  as  the  court  of 
one  state  boa  tbe  power  to  go  behind  the  find- 
ing as  to  Jurisdictional  facts  of  the  other.  The 
other  nuesllon,  however.  Is  one  ot  law  and  of 
Federil  cogniiance,  and  will  undoubtedly  be 
ultimately  determined  by  the  United  States 
Supreme  Court :  and  under  the  theory  that 
there  Is  hut  one  ultimate  test  of  JorlBdlction. 
namely,  the  due  process  provision,  whether  the 
validity  of  Ihe  decree  In  the  state  when  ren- 
dered or  Id  other  states  Is  In  question,  a  d»- 
cjEslon  ot  that  cnurt  cither  In  favor  of,  or 
against  the  Jurisdiction,  whether  the  question 
arisen  upon  appeal  from  a  decree  ot  divorce  or 
from  a  decree  ot  one  stote  refusing  to  recog- 
nize a  divorce  granted  In  another,  will,  asBtim- 
Ing  that   the  flndlng  of  Jurisdictional    facti 


ached.    1 


I    well    I 


theoretical,  uniformity  of  mnrltal  status  as  at- 
feclod  by  divorce:  while  under  the  "double 
Ktandard  of  Jurladlcllon"  theory  previoualy 
dlBCUBsed.  a  decision  by  Ihst  court  aHlnnlng  a 
decree  rendered  In  one  state  refusing  recognl- 

structlve  service  against  a  nonresident  would 
leave  the  courta  of  Jioth  atates  at  liberty,  It  tbe 
local  atatules  so  provided,  to  grant  divorces  In 
domestic  suits  under  audi  clrctunstancea,  and 
nt  the  same  time  permit  the  courts  of  either  to 
refuse  recognition  ot  divorces  granted  in  tha 
other  under  those  circumstances. 

the  concessloD  of  the  validity  of  the  decree  In 
Ihe  stale  where  rendered  with  the  refusal  to 
recognlie  It  In  another  under  the  "full  faith 
aod  credit"  provision,  wlthont  resorting  t«  tha 
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he  was  non  compo*  mentis  at  the  date  kt 
which  said  instrumeDt  purports  to  have 
been  executed,  and  was  uuder  the  control  of 
liiH  sister,  Ella.  Benton,  and  of  one  of  the 
particular  legatees.  It  ia  further  alleged 
that,  in  any  event,  the  bequest  to  said  par- 
ticular legatee  is  void,  for  the  reason  that 
she  was  the  concubine  of  the  decedent,  with 
whom  he  lived,  while  his  wife,  the  mother 
of  the  petitioner,  was  and  is  living.  She 
prnvfi  that  the  probate  of  the  said  alleged 
wilf  and  the  confirmation  of  the  executrix 
be  annulled,  and  that  said  instrument  be 
decreed  to  be  of  no  effect,  or,  if  that  be  de- 
nied, and  said  instruii^ent  be  maintained  as 
the  will  of  said  decedent,  that  the  particular 
legacies  therein  be  declared  null ;  tbat  said 
Ella  Benton  be  removed  as  executrix,  and 
that  petitioner  be  appointed  in  her    stead; 


thit 


r  1>e  also  recognized  as  the 


sole  heir  of  the  decedent  and  sent  into  pos- 
session of  his  entire  estate,  or,  in  the  alter- 
native, that  lAe  be  recognized  aa  his  foroed 
heir  to  the  extent  of  two  thirds  of  said  es- 
tate ;  BJid  xhe  further  pravs  tbat  an  inven- 
tory be  ordered.  Upon  Uiis  petition,  the 
judjie  a  quo  made  an  order  directing  the 
executrix  to  give  bond  in  the  sum  of  325,000 
within  thirty  days,  and  to  show  cause  with- 
in a  shorter  time  why  she  should  not  be  re- 
moved for  failure  to  cause  an  inventory  to 
be  made  or  begun,  as  required  fey  law. 
Thereafter  a  petition  was  filed  in  the  name 
of  Mrs.  Rachaet  Benton,  which  recites  the 
order  of  court  above  mentioned,  and  alleges 
that  the  executrix  has  failed  to  comply 
therewith,  and  that  her  office  is  thn'efore 
ipso  facto  vacated,  and  the  petitioner  prays 
that  an  inventory  be  taken,  and  that,  after 
publication   of   her  applicaJJon,  she   be  ap-. 


double  Btandai'd  of  Jurisdiction.  This  class  of 
cases  does  not  den;  that  ■  decree  of  divorce  la 
a  decree  <n  rem,  but  taJies  the  position  that  U 
there  Is  a  rei  It  Is  status  of  one,  or  perhaps  of 
both,  spouses,  but  their  status  onlf  within  the 
state  where  the  decree  wss  rendered  and, 
therefore,  when  the  court  Jb  obliged  to 
proceed  as  i»  rem,  the  decree  oal;  af- 
fects the  statna  of  the  parties  within 
that  state,  and  the  regulrvments  of  the  "full 
faith  and  credit"  provlsiDn  are  satlsQed  b; 
conceding  such  effect  to  the  dcrree  without  glv- 
lug  It  HD7  eitraterrltorial  effect.  This  theory 
avoids  the  ertcHon  of  a  double  standard 
of  Jurisdiction,  but  rests  upon  an  arbltcnry 
restriction  ot  the  natural  effect  of  the  decree, 
asBuminf  Its  validity.  Tbis  theory  la  also 
subject  to  the  same  objection  as  the  double 
standard  theory.  In  that,  by  Its  very  atructure. 
It  necessarily  Involves  a  diversity  o(  marital 
status.  It  Is  obvious  that  both  of  tbese  theories 
Dave  been  devised  for  the  porpose  of  evading, 
or  St  least  of  Bvoldlng.  the  effect  of  the  "full 
faith  and  credit"  provision:  and  that  the  ne- 
cessity ot  resorting  to  either  for  sach  purpose 
arises  from  the  concession  of  the  validity  of 
the  decree  In  the  state  where  rendered.  If  the 
Jurisdiction  may  be  subjected  to  the  test  of 
"due  process,"  It  is  apparent  that  It  comes  nat- 
urally within  the  operstlon  of  the  rule  that  the 
"tall  fslth  and  credit"  provision  does  not  apply 
to  decrera  rendered  wlthoat  Jurisdiction,  and 
there  ia  no  necessity  of  erecting  a  doable  stand- 
ard Ot  jorlBdiction,  or  of  arbitrarily  restricting 
the  natural  effect  of  a  decree  ot  divorce. 

As  already  pointed  out,  however,  this  theory 
rests  npon  the  assumption  thst  the  "dae  proc- 
ess" provision  applies  to  and  protects  the  mar- 
riage relation  so  that  It  cannot  be  dissolved  by 
a  divorce  granted  without  compliance  with  tlw 
Toqulremaits  of  that  provision :  and  It  must  be 
admitted  that  difficulties  are  eoconntered  In 
maintaining  t±at  assumption.  In  the  flrst 
place,  the  provision  as  embodied  In  the  11th 
Amendment  Is,  in  terms,  that  no  state  sbsll  de- 
prive nny  person  of  "life,  liberty,  or  property" 
without  doe  process  of  h.w.  The  marital  rela- 
tion itself,  apart  frian  the  property  rights  In- 
volved, Is,  literally,  oelther  life,  liberty,  nor 
[VOperty,  and  It  has  been  expressly  stated  by 
a  text  writer  that  the  provision  does  not  spply 
to  It:  and  thia  position  has  considerable  Indl. 
rect  support  from  a  decision  of  the  OclCed 
States  Supreme  Court  In  Maynard  v.  Hill.  12S 
U.  S.  mo,  31  L.  ed.  eS4,  8  Bup.  Ct  Bep.  723. 
upholding  a  decree  of  divorce  granted  by  the 
territorial  leglslstare  of  Oregon  to  the  hus- 
band, who  was  a  realdent  ot  the  territory,  wlth- 
S9  L.  R.  A. 


and   without  the  knowledge  ot  the 
9  nonresident.      It  Is  true  that 
grsnted  before  the  adoption  of 
■  there  was  a.  provision 


the  dlrorce  was 
the  14th  Amendi 
OS  to  due  process  ot  law  In 

that  wos  applicable  to  the 
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Bo  tar  aa  appears,  however,  thst  provision  wns 
not  urged,  at  least  there  Is  no  mention  of  It  In 
the  opinion,  which  put  the  decision  upon  the 
ground  that  divorce  was  a  rightful  subject  ot 
legislation  within  the  organic  act  creating  the 
territory,  and  that  a  marriage  is  not  a  con- 
tnct  within  the  meaning  of  Che  constitutional 
provision  sgalnst  Impairing  the  obllgntlon  ot 
contracts.  Justice  Field,  who  wrolp  [Up  opln. 
ion  In  the  last  cnse.  took  pains,  in  his  opinion 
In  Pennojer  v.  Neff,  BS  U.  S,  TI4.  24  L.  ed.  565, 
after  holding  thnt  a  personni  Judgment  upon 
constructive  service  sgalnst  a  nonresident  was 
contrary  to  dun  process  of  law,  to  say  (si. 
though  the  remsrli  was  entirely  oAlle^^  that  he 
did  nut  mean  to  Imply  Ihni  n  atote  did  not 
liavc  power  to  outhnriie  s  divorce,  at  the  In- 
stance   of    a    resident. 


withoii 


noti™ 


)   the 


and  Intimates  thai  It  might  have  auch  power 
by  virtue  ol  the  Jurisdiction  whlcli  every  siste 
possesses  to  determine  (be  civil  status  and  ca- 
pacity of  Its  inhabitants.  It  Is  clear  that  the 
distinction  here  suggested  by  Justice  I'leld. 
rests,  not  upon  the  Idea  thst  s  purely  personal 
Judgment  1^  within  the  protection  ot  due 
process  of  law  while  a  decree  ot  divorce  Is  not, 
but  upon  the  idea  that  wfaHe  persona]  service 
Is  necessary  to  constitute  due  process  In 
the  esse  ot  a  purely  personal  decree,  It  mny  not 
be  so  in  the  case  of  a  decree  ot  divorce,  because 
such  a  ducree  operates  on  s  status  with- 
in the  Jurisdiction.  The  case  Is  not  re- 
terrcd  to  In  this  connection  hecnuse  of  Its 
support  of  the  res  theory,  but  because  of  ihe 
Implication,  from  the  suggestion  of  that  theory 
as  a  means  of  upholding  the  Jurisdiction  in  di- 
vorce upon  constructive  service,  that  a  decree 
ot  divorce,  as  well  as  a  purely  personal  dn-ree. 
must  comply  with  (he  rcijijlremcnts  of  "due 
process,"  but  that  In  the  case  of  a  decree  of  di- 
vorce constructive  service  snaelently  meets 
those  requirements  because  of  its  analog;  to  a 
decree  In  ren>,  while  In  case  of  a  purely  per- 
sonal decree  that  mode  ot  service  Is  Insufficient 
to  meet  those  requirements.  He  was  here  as- 
suming tbat  the  question  was  as  to  validity  of 
such  a  decree  ot  divorce  In  the  state  where 
rendered.  If  be  had  t>een  of  the  opinion  that 
such  u  decree  Is  not  govemed  by  the  due 
process  provision.  It  would  have  been  entirely 
ry  to  suggest  the  distinction  baaed  on 
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pointed  dative  teetaioentaiy  executrix.  The 
mrentoiy  waa  Bccordingly  taken,  and  in  due 
tiote,  there  being  no  oppoiition,  the  appli- 
cant tAok  the  oath,  gave  bond,  and,  upon 
iieptember  24,  189T,  Teceived  letters  ae  da- 
tive teetamentary  executrix.  In  Ma^,  1888, 
she  filed  a  provisional  account,  which  was 
oppcmed  ly  ■  two  perBOns,  claiming  to  be  cred- 
itora,  and  )?  the  particular  and  uaivenal 
le)^t«ea.  The  legatees  also  appeared,  and, 
for  anewer  to  the  petitions  Sled  on  behalf 
of  Utb.  Benton  and  Hra.  Fejtral,  deny  the 
Averrnents  and  chareea  therein  made,  and 
insist  upon  the  Taliaity  of  the  will.  In 
Mat',  ISQS.  Htb.  Mary  E.  Monroe,  ctaimins 
as  credibir  and  particular  legatee,  presented 
a  petition  aaldng  that  the  dative  testamen- 
tary executrix  be  ordered  to  file  a  true 
stalement  of  her  accounts,  together  with  her 
iHink  book,  and,  in  default  thereof,  that  she 


be  dismissed  from  office,  condemned,  witli 
her  sureties,  for  all  moneys  collected  by  her 
and  not  deposited  and  accounted  for;  and 
the  executrix  waa   accordingly    ordered    to 

Hie  an  account  and  to  show  cause  why  she 
should  not  be  devested  of  her  office.  In 
February,  1899,  another  petition  was  filed, 
on  behalf  of  said  particular  legatee  and  the 
two  universal  legatees,  praying  that  said 
dative  executrix  be  depriv«l  of  her  office, 
condemned  for  certain  moneys  alleged  to 
have  bern  received,  and  decreed  to  have  no 
interest  in.  the  succession;  and  the  two  pe- 
titions thus  mentioned  were  In  regular 
course  put  at  issue.  In  July,  1900,  the  da- 
tive executrix  provoked  the  seizure  by  ju- 
dicial sequestration  of  certain  property  .iaid 
to  belong  to  the  estate  and  to  have  been  put 
in  the  poitsassion  of  the  particular  legatee 
mentioned,  who  moved,  without  avail,  to  set 


the  status  lDvol*eil  In  such  a  decree ;  In  that 
case  It  could  bave  been  much  more  easily 
and  certalnl;  dIstliiKiilshed  br  tbe  state- 
ment that  the  "due  process"  provlaloa  did 
not  apply.  There  are  olher  cases  cited 
In  IV.  b,  2,  a,  Infra,  which  seem  to 
assume  that  a  decree  of  divorce  must 
comply  with  the  requirements  of  "due  process." 
tbouzli  then  do  not  seem  to  be  any  In  srblcb  a 
statute  antborlilDi;  the  grant  lag  of  divorces  In 
violation  o(  (undamental  principles  of  Inter- 
national law  baa  been  held  anconstltutlonal  be- 
cause In  violation  of  that  provision.  It  wonld 
perhapa  be  difficult  to  show  that  the  spptlca- 
tlon  of  "due  procesa"  to  divorce  la  neceaaary 
to  prevent  deprivation  of  property  wlthont  due 
proceas  ol  law  since  most  of  tha  rights  depend- 
ent upon  the  marriage  relation  are  not  vested 
'  rlghtj.  though  It  seema  to  be  otherwise  witb 
reapect  to  curtesy  Initiate  after  tbe  birtb  of  tbe 
child,  which  right,  though  defeated  by  a  valid 
dlvorm  (2  Bishop.  Marr.  IMv.  A  Sep.  |  16**< 
because  It  can  never  become  conaummated,  la 
aerertbeless  veated  In  tbe  sense  that  It  cannot 
be  defeated  by  an  act  of  the  legislature.  (Bee 
nete  to  McNeer  v.  McNeer  (III.)  19  L.  R.  A. 
ase.)  But  however  that  may  he,  a  guaranty 
by  the  Federal  Constitution  being  regarded  as 
Oecessary  to  prevent  Interference  with  prop- 
erty rights  without  due  procei 
by  state  legislatures  or  courts, 
•ecm  to  be  at  least  equally 
to  provide  such  guaranty  against  interference 
with  tbe  marital  relation, — especially  since  the 
denlaJ  of  extraterritorial  effect  to  a  divorto 
valid  In  the  state  where  rendered  necessarily 
InTolves  the  unlortunaCo  resnit  that  person  a 
who  are  man  and  wife  in  one  state  are  not 
BQch  In  another. 

It  la  not  the  puriKiBe  here  to  argne  for  or 
against  the  JurlsdlcUon  of  a  court  to  render  a 
decree  of  divorce  under  a  given  set  of  drcum- 
■tances.  The  poHltlons  o(  the  courts  upon  the 
various  phases  of  this  question  will  be  ebown 
in  Che  subsequent  subdivisions.  Tbe  Intention 
here  is  merely  to  suggest  that  from  the  point 
o(  view  of  a  court  that  regards  tbe  eierclae  of 
JnrlsdlctloD  by  -the  court  of  another  state  un- 
der a  given  set  of  clrcnmstauces — as.  for  in- 
stance, when  the  defendant  la  a  nonresident.  Is 
served  constructively  only  and  does  no:  appear 
— as  so  opposed  to  tundsmental  principles  of 
InteniBtlonal  law  as  to  Justify  It  in  refusing  to 
recognize  the  decree.  It  Is  unnecessary  to  con- 
cede the  validity  of  the  decree  In  the  state 
where  rendered,  lovolTing,  as  that  concesaloa 
necessarily  does,  a  diversity  of  marital  status 
thronibout  the  different  atBtea ;  that  the  same 
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principles  of  InteraatlonBl  law  that  are  In- 
volved to  negative  Jurisdiction  from  an  Inter- 
state point  of  view,  also,  through  the  medium 
of  the  due  process  of  law  provision,  negative 
Jurisdiction  from  an  Infrastate  point  of  view ; 
and  that,  conversely,  if  the  decree  meets  the 
JurlBdictlonal  test  of  due  process,  and  la  other- 
wise valid.  It  cannot  be  refused  recognition  un- 
der the  full  faith  and  credit  pravlelon  upon  the 
ground  that  It  was  rendered  wlthoiut  Jurisdic- 
tion. This  theory  Is  merely  offered  by  way  of 
suggestion,  snd  ns  embodying  what  seems  to 
the  aonotator  to  be  the  logical  mult  at  the 
two  provisions  of  tbe  Federal  Constitution, 
"dne  proceia"  and  "full  faith  and  credit."  It 
has  hut  little,  except  Indirect,  support  In  the 
(teclelons.  most  of  which,  as  already  stated. 
seem  to  proceed  upon  the  assumption  that  even 
If  the  decree  Is  so  contrary  to  the  fandamental 
principles  of  justice  that  Ita  tscognltlan  In  an- 
other state  will  be  refused  upon  the 
ground  that  it  was  rendered  without 
Jurisdiction,  yet  Its  validity  In  tbe  state 
where  rendered  must  be  conceded  It  It 
complies  with  the  atatutea  of  that  state, 
entirely  ignoring  the  question  ss  to  the 
aniliiablltty  of  the  "due  proceas"  provision. 


I'iiat  late  delEr, 


I  right  to  diverci 


The  cases  do  not,  as  a  rule,  distlngulab  be- 
tween tbe  question,  what  state  or  country  fur- 
IllEbes  the  law  by  wblcb  the  eilatence  of  a 
cause  of  divorce  Is  to  be  dctermlaed.  end  the 
question  whiit  sC.ite  or  coimtry  has  Jurisdiction, 
through  its  legislature  or  courts,  to  declare  or 
prononnce  the  divorce.  ThnI  these  two  quea 
tlona  are  not  necessarily  identical  Is  Illustrated 
by  tbe  practice  of  the  courts  of  enforcing  causes 
of  action  for  death  or  personal  Inlurles  which 
are  crested  by  the  sCatiites  of  other  Jurtsrllc- 
lioas,  and  which  do  nof  depend  at  all  upon  the 
statute  of  tbe  lomm.  ThiK  power,  however,  to 
take  jurisdiction  of  cfluaca  of  action  depending 
wholly  for  tbeir  existence  upon  the  luw  of  un 
otber  country  seems  never  to  hsve  been  eier- 
clsed  ID  case  of  divorce.  It  appears  to  have 
been,  assumed  that  the  courts  of  one  state  or 
country  will  never  take  Jurisdiction  of  a  cause 
of  divorce  created  by  the  law  of  another.  Prac- 
lICHlly,  therefore,  when  11  Is  held  that  a  court 
of  one  state  or  country  has  Jurlndlctlon  to  grant 
B  divorce  for  a  particular  cause,  not  with  atnnd- 
lag  there  arc   some  elements  of   an   inlerstste 

instance,  the  celebrntlon  of  tbe  rnarringe.  or 
the  comoilaslon  of  the  marital  offense.  In  an- 
other state  or  country. — it  Is  meant  that,  not- 
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aside  and  to  bond  said  seizure.  Thereafter 
said  particular  legatee  oSered  for  probate 
an  instruraent  purporting  to  be  a  will  made 
by  the  decedtnt  in  April,  1893,  and  tlie  pro- 
bate thereof  was  refused,  on  the  grounds 
that  the  wilt  of  later  date,  already  probated, 
disposed  of  the  entire  estate,  and  that  it  was 
iiBGlefis  to  probate  the  other.  From  the  is- 
Hue*  aE  made  up  by  these  varied  pleadings 
it  resulted  that  a  number  of  judgments  were 
rciideied,  four  oF  whieh  were  to  the  follow- 
■  ing  eftect,  to  wit:  (1)  A  judgment  reject- 
ing tbe  demand  for  the  destitution  of  thit 
executrix,  and  prayint;  that  she  be  decried 
to  be  without  interest  in  the  succession.  ( 2 ) 
On  the  oppositions  to  the  account.  (3)  Re- 
fusing to  set  aside,  or  release  on  bond,  the 
Cliaal  sequestration.  (4)  Refusing  to  pro- 
te  the  will  of  April,  t8S3.  These  judg- 
tnenta  have  been  brought  up  for  review  by 


means  of  ui  appeal  taken  on  behalf  of  the 
particular  and  universal  legatee*,  and  tJtey 
will  be  considered  in  the  onfer  in  which  they 
have  been  mentioned. 

1.  The  appellsnta  pray  that  the  dative  ex- 
ecutrix be  destituted  of  her  office,  and  de- 
creed to  be  withiut  interest  in  this  succeH- 
sion,  upon  the  grounds,  tnler  alia,  that  she 
obtained  her  appointment  by  falsely  and 
fraudulently  representing  herself  tA  be  the 
widow  of  the  decedent,  when  in  fact  she  was 
never  legally  married  to  him.  ITie  evidence 
nhowB  that  in  1863  she  was  married,  in  Vis- 
sisnippi,  to  Burrell  J.  Manscoe,  and  that 
she  lived  with  him  in  said  state,  except  dur- 
ing eertuin  intervals  of  separation,  until 
probably  the  year  18611,  when  Dicy  came  lo 
New  Orleans.  Whether  they  came  with  the 
inte-iCion  of  establishing  a  permanent  doin- 
icil  here  is  not  alt«gether  free  from  doubt; 


wlthstnndlns  those  elements,  the  case  [alls 
within  (lie  liiw  or  tlie  rorum  defining  the  causes 
o(  dlvari:e,  and  It  Is  tar  that  reiisan  that  tlie 
court  has  jurisdiction  of  Che  subject- matter. 
It  tollowa  tHeretore,  that  a  divorce  can  onlj 
be  srantrd  for  h  cause  created  br  tlie  law  ol  the 
lamm.  and  that  the  declsloiiB  cllcd  in  division 
III.,  Intra,  upon  ttie  question  aa  to  Jurisdiction 
over  the  subject-matter,  are  eqnallj  KnthorltiBS 
upon  the  question  ss  to  trtiat  law  determlaes 
the  existence,  or  nonexistence  1 1  s  cai.se  of  di- 
vorce. As  already  Ba^ested,  the  rule  Just 
■tated  rents  In  the  main  upon  wbat  Is  Implied, 
rather  than  what  Is  expresslf  stated  Id  the 
caaea:  but  Ulbson,  Ch.  J.,  eipresal;  said  In 
Itoraei  v.  Doner.  ^  Watts,  340.  S2  Am.  Dec. 
767,  that,  not  only  doea  JiirlsdlctliMi  belone  to 
th"  courts  at  the  place  of  domlrll,  bat  reulbn- 
tlon  must  be  meted  oat  bj  their  meaaare. 

III.  JurUdleHon  of  >ai>fecf-iiialt«-, 

a.  Diwilcil. 

1.  Oeneral  mlo: 

One  of  the  best  establlKhed  and  most  funda- 
mental principles  of  Intematloaal  law  on  the 
■ubject  of  divorce,  thousb  It  may,  of  conrve, 
aubjecC  to  constltutloDBl  limitations,  be  abro- 
gnled  by  stslute  ivlthla  any  particular  state  or 
country.  Is  (bat  to  confer  Jurisdiction  of  the 
aubjei;t-mstier  of  divorce  the  domlcll,  or  the 
residence  In  the  saise  of  domlcll,  of  at  least  one 
of  tlie  parties  must  be  at  the  forum  at  Che  time 
of  the  corameucemenl  of  the  snit.  This  princi- 
ple Is  established  by  the  cnses  cited  In  subdivi- 
sion III.  a.  2,  tjifra,  where  tbe  Jurladlctlon, 
from  an  International  point  of  view,  has  been 
denied  because  neither  of  the  parties  was  dom- 
Idled  In  the  state  or  conntry  where  the  di- 
vorce was  Braiiti<d ;  and  those  cited  In  anbdlfl- 
slons  III.  b  and  c,  infra,  wbere  the  fact  that  the 
marriage  was  celeljrated,  or  the  cause  relied 
OD  occurred.  In  a  particular  atate  nr  country. 
is  held  Insufflclent  to  confer  ]url<i(]ii'tlon,  at 
least  from  sn  International  point  ft  view.  Bo 
Tnr.  faowcTcr,  an  Jnrlsdlctlon  of  tbe  subject- 
matter,  as  distlnfrulshed  from  the  person,  Is 
mncerned.  the  location  of  the  domlcll,  or  cesl- 
deace  anlMU  manendi,  of  one  of  (he  iiartleH  at 
(he  foruni  li  sufBclent,  assuming  that  there 
la  no  other  oblerClon. 

As  a  mutter  ol  purely  InCematlonal  law.  It 
would  not,  perhaps,  be  very  material  wli^thcr 
It  b»  tbe  plalatlir  or  the  defendant  whose  dom- 
IcU  Is  at  the  forum :  and  It  was  held  In 
Smith  «.  Smith,  4  Hackey,  2BH.  that  under  the 
stainteof  the  District  of  Colnmbls  the  residence 
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of  the  defendant  and  Che  ci 
tense  within  the  District  w 
a  court  of  ihe  District  Juri 
ildcd    elsewhere 


,    the   li 


)   of    t 


nlsslon  of  the  of- 

;tlan,  though  Ihe 
I'ractlcaJly.   bow- 


make  the  doml 
domlcll  of  tbe  plalntllT.  or,  at  Icsst.  of  tbe 
■pouw  seeking  Che  divorce,  a  prerequisite  ol 
Jarlsdlctlon.  The  converse  of  the  foregoing 
principle.  Ui.,  that  If  one  ol  tbe  parties  Is  dom- 
iciled at  the  forum  at  the  time  of  tbe  com- 
mencement of  the  suit  the  court  has,  from  an 
Intematlunai  point  c4  view.  Jurisdiction  of  the 
subject-mutter  of  the  suit  (tboagb  It  has  been 
sometimes  questioned  In  Its  application  to  a 
marriage  celebrated  In  another  slate  or  conntry 
[see  infra,  III.  b],  or  to  a  cause  of  divorce  or- 
i^Btlng  befoi«  the  acquisition  of  the  domlcll 
of  the  forum)  hss  been  generally  assumed. 

Tbe  fnlluiving  quotation,  Ihougb  from  Iba 
dlsseutlng  opinion  of  Brett,  L.  J.,  In  NIboyet  v. 
NIboyet  L.  H.  4  Prob,  DIv.  1,  46  L.  J.  Prob.  N. 
a.  1,  86  L.  T.  N.  8.  486,  27  Week.  Bep.  20S. 
aeems  to  embody  a  correct  statement  of  gener- 
ally recognlted  principles:  "By  tbe  nnlveraal 
comity  of  nations,  foreigners  do  not.  by  their 
mere  sojourn  in  a  country,  make  tbemsclvea 
subject  to  Its  personal  laws,  other  than  Its  po- 
lice or  correctional  law.  or  laws  eipiesalj  eu- 
acted  Co  bind  nil  who  are  In  fact  wltbln  lu 
territorial  limits.  By  the  ualveraal  Independ- 
ence of  oatlona,  each  binds,  by  Its  personal 
laws.  Its  natural  Ixirn  subjects  and  all  wbo  may 
become  (Cs  snhjccla.  By  the  nnlversst  consent 
of  natlonsi.  everyone  who  elects  to  become  dom- 
iciled hi  B  country  Is  bound  by  the  laws  of 
(hat  country.  BO  long  nn  he  remains  domiciled 
In  It,  as  If  he  were  a  natural  bom  subject  of 
IL  It  follows,  ihen,  from  the  nature  of  the 
siibject-motfr.  that  laws  which,  for  certain  en- 
acted or  predicated  cnusea,  as  dlstlogulshed 
from  cuiiseB  agreed  upon  between  tbe  parties, 
the   personal    relntlons  of    Individuals   to 


subjec 


enacting  country,  or  foreigners  who  bave  be- 
came domiciled  In  It :  but  they  may.  cooslatent- 
ly  with  tbe  principles  and  the  QnlverBaJ  consent 
of  nations,  bind  both  ot  these." 

It  Ik  not  tbe  purpose  to  dlocuss  here  tbe  gen. 

tute  a  domlcll  at  the  forum  which  will  support 
the  Jurisdiction  :  bat  it  may  be  mid  generally 
that  there  must  be  at  least  a  bona  fide  resi- 
dence, (uilino  manendi,  and  that  a  mere  resi- 
dence for  tbe  very  purpose  of  acquiring  a  di- 
vorce Is  not  sufficient.  That  Is  Implied  tn  nearly 
alt  of  tbe  cases  cited  In  III.  a,  3,  Utf".  where 
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but  as  a.  matter  of  fact,  Hft«r  &  sepsmtioTi 
the  duration  of  which  H  not  shown,  they 
reHiimed  their  relations  as  husband  and 
wife  in  New  Orleans  about  the  beginning  of 
the  year  1887,  and  remained  together  until 
the  middle  of  that  jeax,  when  they  sepe- 
Tited  finally,  and  the  nest  definite  informa- 
tion we  ob^in  as  to  the  defendant's  where- 
abouts is  from  a.  petition  for  divorce,  fited 
in  her  name  in  June.  196S,  in  the  circuit 
court  of  Knox  county,  Indiana.  In  said 
petition,  and  in  an  amended  petition  filed  at 
a  later  date,  she  alleges  that  she  is  a  bona 
fide  resident  of  said  county  and  has  lived 
there  for  more  than  e,  year,  and  she  char^!) 
her  husband  with  want  of  support,  drunk- 
cnne)>ji.  brutality,  and  adultery,  and  prays 
for  a  judgment  of  divorce.  The  defendant 
was  flummoned  hy  publication  in  a  Knox 
rounty  newspaper,  and  thereafter,  upon  the 


testimony  of  our  or  five  reputable  witues-s- 
es,  taken  under  commission  in  New  Orleans 
and  fully  sustaining  the  charges  contained 
in  said  petition,  there  was  a.  decree  of  di- 
vorce, which  was  entered  upon  what  is  called 
the  "Judgment  Book."  as  of  date  Augni't 
12,  1869.  It  is  now  ciaimpd  that  said  judg- 
nient  was  really  rendered  upon  August  ID, 
180II,  and  that,  by  a  proceeding  had  for  the 
purposes  of  this  litigation  in  181)8.  the  date 
of  said  judgment  has  been  chan^  nunc  pro 
tuiif  to  that  which  it  should  originally  have 
borne.  Bo  that  as  it  may,  upon  Augunt  11, 
ISeO,  the  defendant,  as  Rachacl  T>.  David- 
son, which  name  the  decree  of  divorce  au- 
thorizes her  to  resume,  was  married  at 
Cairo,  Illinoii,  to  E.  B.  Benton,  whose  es- 
tate is  the  subject  of  this  controvcr^iy.  The 
cO'iple  shortly  afterwards  came  to  New  Or^ 
leans,  where,  with  the  exception  of  an  in. 


Ibc  JurlBillptlan  Is  denied  npon  tbc  irround  tbat 
neither  party  was  bnnn  tide  domiciled  In  the 
■late  or  couutr;  wbere  the  divorce  was  granied  : 
and  the  courts  of  England  have  repeatedly  re- 
fused to  recognlie  Bcolrh  divorce*  upon  the 
ground  that  there  was  no  actual  bone  Ade  dom- 
icll  in  Scotland.  alChongb  there  was  snch  a 
domlcll  aa  was  contemplated  by  the  law  of 
Srotlaod  for  the  purpose  ol  divorce  (III.  b, 
intra).  Bui  a  distinction  Is  to  be  observed  be- 
tween a  eaae  where  a  person  goea  to  a  pnrtlcu- 
iar  state  or  conntry  for  tbe  purpose  of  pro- 
curing a  divorce  and  witb  no  Intention  of  msk- 
Ing  his  permanent  residence  tliere,  and  a  case 
where,  though  the  divorce  law  al  tbe  state  or 
i.-oantTT  was  one  of  his  reasons  for  going  there, 
be  nevertheless  actually  Intended  to  make  it  his 
permanent  residence.  In  tbe  latter  case,  un- 
A>ul>ledly,  a  bona  fide  domlcil  at  tbe  forum 
may  be  acquired-  Among  other  cases  that 
might  t>e  cited  to  Ibis  effect  are  Colbura  v.  Col- 
bam.  TO  Mich.  017.  38  N.  W.  807  :  Hnnter  v. 
Hunter.  (N.  J,  Kq,)  CS  Atl.  221:  Ke  Hall,  01 
App.  DIv.  2tl<l.  70  N.  Y.  Bupp.  406 :  Voadick  v. 
Posdlci^  15  B.  I.  130,  23  Atl.  140. 

2.  VJten  a 


As  to  the  effect  ot  appearance  to  waive  Juris- 
dictional defects,  see  Ijifra,  VII.  a. 
Id  scconlsnce  with  the  principle  stated  in 
(he  last  subdivision.  It  Is  established  by  tbe 
great  weight  of  aathorltj  as  a  principle  of  In- 
ternational law  that  a  court  In  which  neither 
of  the  parties  is  domiciled,  or  residing:  aiifmo 
natinulf,  ac  ttie  time  of  the  suit,  has  no  Juris- 
diction of  the  anhject-malter.  though  one  or 
both  parUca  may  be  tEmporsrIly  within  tlie 
state  nt  thnt  Ume.  Cicnerally,  the  Juris- 
diction of  the  courts  of  any  particular 
stale  or  country,  aa  affected  b;  domlcll 
or  residence.  Is  flied  by  stntute.  so  that 
Ibe  principle  ot  Intemntlonal  law  above 
Kialed  has  ordinarily  no  function  to  perform 
■  hen  tbe  question  of  jurlEdli'tInn  arises  in  the 
*Ute  in  which  tbe  suit  la  brought :  and  it  la. 
as  a  rule.  Invoked  only  when  the  validity  of  a 
divorce  rendered  Id  one  state  or  country  Is 
qaestioned  In  another.  But  even  In  the  former 
case  the  principle  may  serve  aa  a  rule  of  slnt- 
utory  construction  If  the  terms  of  the  statute 
are  ambiguous.  Thns.  In  Maguire  v.  Magulre. 
7  Dana.  INl.  It  was  held,  under  Ibe  Inaueuce  of 
such  principle,  tbnt  the  statute  of  Kentucky  re- 
lied upon  by  plaintiff  had  not  attempted  to 
roofer  jurisdiction  upon  tbe  courts  of  Kentucky 
over  aaita  of  divorce  wbere  neither  party  was 
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domiciled  within  tbe  state,  even  If  It  were 
within  the  power  of  the  legislature  to  confer 
Jurisdiction  under  such  clrrumBlnnccs.  In 
Yates  V.  Tatcpf,  13  N.  J.  Eq.  ?80  ;  I'syson  v. 
I"aj-sou.  34  N.  II.  S18  ;  "    '  "'  '    ■ 


:,  31  > 
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',  the 


take  Jnrlsdlctlon  where  neither  [wr- 
ij  imB  uuiniclled  within  the  state  seems  (o  have 
been  prompted,  or  at  least  influenced  by.  tbe 
general  principle.  In  Calcf  v.  Calef.  S4  Ue. 
3er>.  !)2  Am.  Dec.  G4B.  the  principle,  as  appll- 
mble  In  Maine,  was  stated  with  tbc  quallflca. 
tiOD  that  the  parties  weie  not  married  in  that 


luallflca 


the 


tbe  Mall 
fteneial    principle   of   Intemi 
III.  b).  makes  the  celebration  of  tbe 
In  that  state  a  j^miind  of  Jurisdiction.     That 
also  true  In  New  York  (Code  Civ.  Troc.  |  1758. 
aubdlv.  2}.      In  Bhreck  v.  Rhreck.  32  Tci.  578. 
S   Am.   Rep,   251.    it   wss  held  that 
Texas  had  Jurisdiction  ot  a  suit  by  the  wife  fi 


the 
»/ra, 
rrlage 


of 


t  by  t: 
jBoano  occurring  in   Mexico  where  they  were 
imlclled,   It  appearing  that  tbe  marriage  was 
lebniteil  in  Teias.  and  that  she  left  her  hue- 


tv  damlrlled  o 

band   in    Mci 

that  the  wife 

must  be  regarded  a  a 

legally  do 

riled   li 


Meili 


Isge  In  Texas  and  tbe  return  of  tbe 
wife  to  that  state  took  tbe  case  out  ot  the  prin 
ciple  that  Jurisdiction  is  determined  hy  domlcll. 
Upon  such  nssiimpilon,  the  decision  Is  con 
trnry  to  the  great  weight  ot  aatborlty,  though 
it  would  be  reconcilable  with  the  principles  of 
International  law  If  It  had  tieen  put  upon  the 
ground  that  tbe  wife  had  acquired  a  separate 
domlcll  in  Texas   (ac^  iHlra.  III.  n.  3). 

In  tbe  following  cases  It  Is  beld.  upon  prin- 
ciples of  Internatlonsl  law,  that  a  decree  of  di- 
vorce rendpi-ed  in  a  state  In  which  neither  of 
the  parties  was  donvlrlled  or  permanently  re- 
fidlng  ia  not  'Mitltled  to  recognition  In  an 
other;  Bell  v.  Rell.  181  K.  9.  ITS.  45  I.,  ed. 
N04.  21  8np.  Ct.  Rep.  5S1.  Afllrmlng  157  N  Y 
710.  5a  N.  E.  1123;  fllrelrwolf  v.  StrcltwoEf 
181  D,  8.  170.  45  L.  ed.  807,  21  Hup.  Ct.  Hep, 
;53.  AOIrming  S8  N.  J,   Eq.   508.  41   Atl.   878. 
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237,  ABIrmIng  176  Mass.  02.  57  ~X. 
llnrrtsnn  v.  Ilarriaon.  20  Ala.  GSS).  .la 
Am,  Dec.  'J27  ;  Strait  v.  Strait.  3  MncArtb  41S  ■ 
Hood  V.  State,  59  lod.  263;  Watklns  v.  Wat- 
klna.  125  Ind.  IHX.  2S  N.  R.  175:  Crpgory  v 
Uregory.  78  Me.  187,  67  Am.  Rep.  703.  3  Atl. 
280;  Hanover  v.  Tunwr.  14  Mass.  227.  7  Am. 
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terv»l  Bpeot  at  Baj  St.  LouiB,  Miasiuippi, 


bom  to  them,  vix.,  a  boj  and  a  girl  who 
died,  and  another  ^1,  now  Mra.  Eachael 
Pef  tral,  one  of  the  present  litigants.  There 
was  never  at  anj  time  the  slightest  question 
raitmi  or  suggested  as  to  the  validity  of  the 
divorce  eo  oMsined,  or  the  mB,iTiage  so  en- 
tered into,  or  as  to  the  legitimacy  of  the 
children  born  of  said  marriage.  Benton  in- 
troduced the  defendant  as  his  wife,  and  idie 
was  so  recognized  by  eveirone  in  New  Or- 
leans who  came  in  contact  with  them,  and 
also,  through  correspoadence,  by  his  own 
family,  including  the  universal  legatees  now 
before  the  court.  In  1S88,  however,  the  de- 
fcdent  went  to  Honey  island,  in  St.  Tam- 
many parish,  where  he  engaged  in  eaw- 
milling   and  other   business;    and   if,   from 


that  time  until  the  day  of  fais  death,  he 
ever  saw  or  communicated  with  his  wife, 
the  record  fails  to  show  it,  as  it  also  fails 
to  show  why  ha  so  acted.  Nevertheless,  for 
a  number  of  years  be  continued  to  write  fre- 
quently, and  in  terms  of  interest  and  affec- 
tion, to  his  daughter.  But  she  married  upon 
April  3,  1896,  and  never  saw  him  after- 
wards; nor  does  it  appear  that  she  ever 
heard  from  him  after  he  was  informed  of 
her  marriage.  His  sister,  Ella  8.  Benton, 
and  the  particular  legatee,  Urs.  Mary  BL 
Monroe,  were  with  him  during  bis  last  ill- 
nesB,  nod  they  sent  word  to  the  daughter, 
who  called  to  see  her  father,  that  he  could 
not  be  seen;  and  when  he  died  they  failed 
to  notify  her,  so  that  her  first  intimation 
of  the  event  came  through  a  notice  in  a 
newspaper,  several  days  aAer  he  was  buried. 


There  is  no  evidence  id  the  record,  a 


B  the 


Der.  203  1  Reed  v.  R«ed,  52  Mich.  IIT,  SO  Am. 
Ikp.  247.  IT  V.  W.  720  L  Thelen  v.  Thelwi,  75 
Minn.  4:>a,  7a  N.  W.  lOS :  LeIIb  v.  LeIUi,  30 
N.  H.  20 :  Jackson  v.  Jackson,  1  Johns,  424  ; 
Forrest  v.  l^'orrest.  2  ildm.  ael.  Csa.  ISO :  Kerr 
T.  Ken-,  41  N.  X.  372  ;  Hoffman  T.  Bofrman,  48 
N.  ¥.  ao.  7  Am.  Rep.  299  :  St.  Son  t.  Llndsfelt, 
82  Wis.  346,  19  L.  R.  A.  61B.  52  N'.  W.  SOB  (di- 
vorce rendered  in  lorelgn  country)  ;  MaEurn  v. 
Ma  pirn,  3  Out.  Rep.  570. 

Id  Me  Ellis.  6S  Minn.  401.  28  I..  B.  A.  2S7, 
86  N.  W.  J056,  also,  tbe  principle  waa  recog- 
nlzeil,  altbODch  tn  tbla  ease  It  was  held  that 
the  defendant,  bnvlng  sppeared  In  tbe  action  Id 
wbJuh  tbe  divorce  was  granted,  cimld  not  Im. 
peach  the  Jurisdiction.  <A»  to  the  effect  of  ap- 
peariuice  on  lb«  rlj^t  to  Impeach  the  decree,  see 
infra.  VII.  a.) 

In  HsssacbuMtta  It  has  been  expressly  pro- 
vided by  statute  that  when  any  Inhabitant  of 
the  commonwealth  Bhall  go  Into  another  state 
In  order  to  obtain  a  divorce  for  any  cause 
which  occurred  In  Hsssachusetts  and  whilst  tbe 
parties  resided  In  HsssHchusetta  or  'or  any 
cause  which  would  not  autboriie  a  divorce  by 
tbe  laws  of  Maasacbnsetts,  a  divorce  so  ob- 
laloed  shall  be  of  no  force  or  effect  In  Massa- 
diuaetta.  In  the  following  csaea  divorces  ren- 
derd  !a  other  atntoa  In  vtolstlon  of  tbls  stat- 
titp  bnTe  been  rpfiised  recotrolMon  In  Uassachu- 
wUk.  Lbou^h  In  some  of  them  It  Is  cipresaly, 
and  In  olbPi's  Impliedly,  assumed  tbst  the  same 
result  vould  have  followed  upon  principles  of 
Dual  law  :     Lyon  r,  Lyon.  2  Oniy,  307  ; 


Sliai 


Allen 


SiiiUh.  1.1  firoy,  209;  Chsae  v.  Chase,  B  Gray, 
lu7:  !icivall  T.  Bewail,  122  Haaa  156.  23  Am. 
Hep.  2t)Di  Ilardv  v.  Smitb,  13S  Mass.  328: 
DlcklUEOa  v.  Dickinson.  167  Mass.  474.  45  N.  E. 
1091 :  Andrews  v.  Andrews.  178  Msaa.  B2.  57 
N.  E.  333,  AlTirmed  in  1ST  U.  B.  — ,  47  L,  ed. 
— ,   23  Sup.  Ct.   Rep.   237. 

It  will  be  observed  that,  ao  (ar  as  the  prln. 
ci[Je  embodied  In  the  oboVc  statute  la  confined 
to  esses  where  the  party  wbo  obtained  tbe  di- 
vorce was  prcTlonsly  an  Inhabitant  of  Msssa- 
chusi'ttB.  Olid  where  the  divorce  was  for  a 
rause  occurring  while  tbe  parties  were  dom- 
iciled In  Ha  esachu  setts,  or  for  a  cause 
which  would  not  authorize  a  divorce  by 
the  law  of  Uassacbusetts,  It  la  narrower  than 
the  principle  of  International  law.  In  one  ra- 
apecr,  bowevet,  tbe  statute  Is.  or  la  at  least  ma 
ceptlble  of  a  construction  making  it,  brooder 
than  tbe  Inlematlonal  principle,  for  It  Is  possi- 
ble to  BO  construct  it  as  to  make  It  applicable 
nndor  tbe  clrcum stances  mentioned,  even  If  the 
party  who  ubtalned  the  divorce  In  tbe  other 
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state  bad  previously  acquired  a  bona  fide  dom- 
lell  there.  In  Bewail  v.  Bewail,  122  Hasa 
156,  23  Am.  Eep,  209,  and  Dickinson  r.  Dick- 
inson. 167  Mess.  474,  45  M.  B.  lOBl,  however, 
the  view  aerriis  to  be  taken  that  tbe  statute  pre- 
supposes that  tbe  psrty  did  not  acquire  a  bona 
fide  domlell  In  the  state  wbet«  tbe  decree  was 
rendered.  At  least  that  view  was  taken  of  a 
similar  statute  In  Gregory  v.  Gregory,  76  He. 
S35,  It  belntc  there  held  Chat  the  statute  was 
merely  an  atSrmnnee  of  the  general  principles 
of  Internatlonnl  law,  and  did  not  apply  where 
the  party  wbo  procured  tbe  divorce  obtained  a 
bona  ade  dumlcll  In  the  state  where  It  was 
granted.  Holmes,  Cb,  J.,  In  dlscuaalng  tlie 
Massachusetts  statute  In  Andrews  v.  Andrews, 
176  Mass.  02.  G7  N.  B.  333,  said  Ihat  whether 
or  not  It  went  further  than  the  law  would  go 
without  It.  be  was  of  tbe  opinion  that,  as  ap- 
plied to  a  case  where  a  party  did  not  obtain  a 
domlell  lu  the  state  nbere  the  divorce  was  ren- 
deivd.  It  did  not  go  beyond  tbe  constitutional 
powers  ol  tbe  state.  This  language  seems  to 
leave  It  an  open  iiuestlon  whether  the  statute 
wuuld  be  constitutional  as  applied  to  a  case 
wbere,  notwltbEtnndlnx  that  tbe  pirty's  Inten- 
tion in  gultig  to  tt>e  other  state  may  bare  tieen 
to  securp  ■  divorce,  he  nevertheless  procured  a 
bona  flde  domlell  there.  Tbe  doubt  In  the 
Jodgc's  mind  evidently  aroae  from  tbe  codsM- 
eratlon  of  the  full  faith  and  credit  provision  of 
the  Kederal  Conalllutlon. 

Tbe  opinion  of  ttie  United  States  Supreme 
Court  amrmlug  tbe  decision  In  tbe  last  case  also 
proceeds  upon  the  assumption  that  the  jiartr 
who  priH'ured  tbe  divorce  bad  not  obtained  a 
Ooua  fide  domlell  In  tho  slate  where  It  kbh 
granted.  1B7  U.  3.  — ,  41  I.,  ed.  ~,  23  Bup. 
Ct.  Rep.  S3T. 

In  the  cases  tboa  far  cited  In  which  a  decree 
of  divorce  rendered  In  one  state  has  been  re- 
fused rerognltlon  In  another  because  neither 
party  was  domiciled  In  the  former  state,  tbe 
atatutCG  (if  tbe  state  In  which  the  divorce  was 
rendered  seem  to  have  made  domlell,  or  resi- 
dence nH<ntu  manendi,  a  prerequisite  of  Juris- 
diction, though  in  most  of  the  caaea  tbe  deci- 
sion was  put  upon  genersl  principles  of  Inter- 
In  People  V.  Dawell.  26  Mich.  247.  12  Am. 
Rep.  200,  where  a  decree  of  divorce  rcn. 
dered  In  Indlann  was  held  Invalid  in  Ulcbi- 
gnn  because  neither  of  the  parties  to  the  suit 
ever  resided  In  Indiana,  the  court  takes 
the  position  that,  even  upon  the  assamp- 
tlon  til  at  residence  in  tbe  state  hsd  not 
been  essential  under  the  Indiana  stat- 
ute,  the  decree  would  not  have  been  entitled 
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that  all  the  facts  Decegsarr  to  the  obtention 
of  that  d«;ree  had  been  establislieil,  as  to 
t\K  plaintifT'a  bona  flde  reeidence  in  the 
state  of  IndiauB.  Upon  the  other  band, 
there  is  no  evidence  sufficient  to  overcome 
the  prima  facie  effect  to  which  that  Andiag 
i-i  entitled;  the  most  that  can  be  said  con-. 
(I'ming  such  evidence  being  that  it  raigea 
■,\  ••ilnpicion.  that  the  animus  manendi  may 
linn-  been  wanting.  In  view,  ihnrefore.  of 
a  ruling  heretofore  made  upon  this  point, 
wltilc  we  should  hesitate  to  maintain  the 
validity  of  the  diTOTce  so  obtained  with- 
out further  proof  of  the  good  faith  of  the 
|i1aintiff  (delcudant  here)  in  the  matter  of 
the  acquisition  of  domicil  in  Indiana,  \ve 
are  nevertheless  of  the  opinion  that  the  de- 
cree in  question  discloses  upon  its  face  no 
■?  Duliit;,  and  is  "subject  to  attack 


only  upon  proof  of  extrinsic  facts  under- 
mining the  jurisdiction."  iSmifh  T.  Smith, 
43  lj).  Ann.  1140,  JO  So.  248. 

Under  the  cireuuistancu,  however,  we 
prefer  to  pretermit,  aa  did  the  learned 
judge  a  quo,  any  decision  as  to  the  validi^ 
of  such  decree,  and  to  proceed  to  the  inquiry 
whether  the  said  plaintiff  (defendant  here) 
can  be  held  to  have  believ^,  in  good  faith, 
that  she  was  at  liberty  to  marry  again.  It 
has  already  been  ahown  that  for  nineteen 
years,  from  I86S,  when  the  marriage  was 
celebrated  at  Cairo,  until  1B88,  when  the 
decedent  left  the  defendant  and  went  to 
Hon^  inland,  E.  B.  Benton  and  the  defend- 
ant lived  together  aa  husband  and  wife,  and 
that  during  that  time  the  validity  of  tjke 
divorce  which  the  defendant  bad  obtained, 
and  of  the  marriage  which  ahe  had  thui 
eoiitrsetcl,   was  never  impugned.     To    this 


i(<  rec<>en[tE(ia  In  Mlchlgna. 
tbEs  liypoCheaiB,  [jroceedH  upo 
provision  of  the  Federal  Con 
faltb  und  credit  must  be  con 
ti'    the   ealabllErtied    principles 


trued  confomuiblT 
of  international 
recognition  of  a 
amci  wlilcti  vlolntei  the  jirlnclple  that  JurlB- 
dktion  of  divorce  depends  upon  domlcli. 

At  one  time  the  statu  tea  of  Utah  nttempted 
to  confer  Inrlsdtctlan  to  KranC  divorces  at  the 
tiilt  of  persons  who  were  not,  bnt  desired  to 
Iwriime,  residents  of  the  lerritory.  It  waa  held 
in  Hood  V.  sure.  SB  Ind.  2fl3,  28  Am.  Rep.  21, 
ilist.  notwltliBtHnding  such  atatate,  a  divorce 
granted  in  Utali  would  not  be  reeogntied  as 
calld  In  Indiana,  where  It  appeared  on  the  face 
nC  the  record  that  neither  partr  was  domiciled 
la  Utah.  The  court  SBid  that  the  qoeitlon  was 
(o  be  decided  br  the  fut  iTenMum.  Che  law  of 
natloDs.  tbe  llrst  principles  of  which  are  that 
all  nations,  with  respect  to  rlKbts,  are  equal, 
and  that  eacii  Is  sovereign  within  Its  own  terri- 
tory of  JarlwUctlon  over  the  persons  anil  prop- 

CpOD  similar  iroonda,  Utah  divorces  have 
been  refused  recognition  In  other  Jnrisdlctlans 
In  tbe  foltowhig  cases:  Litowlcb  v.  LItowlch. 
10  Kan.  4()1.  27  Am,  Hep.  1411;  State  v.  Arm- 
lD»!ton.  2i  Minn.  2Q  :  Bmlth  v.  Smith.  19  Neb. 
70B,  28  N.  W.  29e :  People  tx  rel.  Public  Chaii- 
tiea  t  Correction  Comrs.  v.  Smith,  13  Hun.  414  ; 
'ieiL7B  r.  Gettra.  3  Leo.  260.  31  Am.  Bep.  63T  ; 
MorKnn  v.  Hoi^an,  1  T«X.  Civ.  App.  aiG,  21 
K.  W.   164. 

A  similar  decision  was  also  made  in  Hard; 
r.  Hmith,  136  Uaas.  S28,  bnt  tbii  case  came 
wiihin  the  terms  of  the  MassachasMts  statute 
already  referred  to. 

So.  al».  in  Van  Poasen  v.  Btate.  3T  Oblo 
Ht.  31T,  41  Am.  Bep.  COT.  a  divorce  rendered  in 
I'lilorado,  where  neither  of  tbe  parties  was  dom- 
iciled, was  refused  recognltloo  in  Ohio  al- 
though the  Colnrado  statute,  contrary  to  the 
Eeueral  principle  of  Intematlona]  law  (Infra, 
III.  b).  purported  to  make  tbe  commlsaloo  of 
ibe   marital    olfense    In    Colorado   a   grouDd  of 

The  opinion  of  the  United  States  Supreme 
Court  In  Andrews  v.  Andrews  clearly  proceeds 
upon  that  principle,  thoorh  It  Incidentally  al- 
lodes  to  the  fact  that  the  State  of  South  Da- 
knta.  where  the  divorce  was  granted,  made  dom- 
icil, and  not  reaidenee  merely,  tbe  basis  of  Jurls- 

In  Scotland  at  one  time  tbe  courts  assumed 
to  base  Jurisdiction  in  divorce  upon  what  was 
temeil  ■  matrimonial  domicil.  resting  upon  in 
indettnire  permanency  of  resldsncc,  as  distin- 
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gulahed  from  tbe  tme  domicil  of  the  parties. 
In  other  words.  It  seems  Co  have  been  regarded 
as  sumrient  to  support  the  Jurlsdictlou  that 
the  matrimonial  resilience  was  In  Scotland  al- 
though the  true  domlcli  was  elsewhere.  Sblelds 
V.  PhleldB.  15  Sc.  Sess.  Cas.  2d  Series,  142; 
Jacit  V.  Jack.  24  Sc.  Seas.  Cas.  2d  Series,  48T : 
Hume  V.  Hume,  24  Sc.  Sess.  Cas.  2d  Series, 
1442  ;  Pitt  V.  Pitt.  1  Sc.  Sess.  Cos.  3d  Series, 
lOe.  The  decision  In  the  last  case  was  reversed 
on  appeal  by  the  Hoase  of  Lords. — 4  Hicq.  H. 
li.  CflB.  627,  10  Jut,  N.  8.  735.  in  L.  T.  K,  S. 
626.  12  Week.  Rep.  lOSO.  It  appearn  tbnt  at 
the  bar  of  the  Bouse  Che  position  thai  a  di- 
vorce a  dnculo  might  be  validly  granted  Co 
strangers  not  domiciled,  thougb  temporsrilj 
resident,  within  tbe  J  uil  edict  Ion,  was  ahaji- 
doned,  so  that  tbe  question  was  not  argued  be- 
fore tbe  House :  bnt  It  Is  staled  in  the  opinion 
that  tbe  concession  was  In  accordance  with  the 
law  of  tlie  ease. 

In  the  following  cases  Scotch  divorces  based 
on  reaidenee  In  that  country  of  a  less  degree  of 
permanencj  than  whs  required  to  create  a  true 
domlcli  ttiere  were  refused  recognition  when 
they  came  collaterally  In  question  In  England  ; 
Conway  v.  Beailey,  8  Hagg.  Eccl.  Rep.  630  : 
Dolphin  V.  Robins.  7  H.  L.  Caa.  300.  211  h.  J. 
Prob.  N,  8.  11.  0  Jur.  N.  S.  1271.  7  Week.  Kep. 
674  ;  Shaw  v.  Gould,  L.  H.  3  H.  I..  55,  37  I,. 
J.  Cb.  N.  B.  433,  18  L.  T.  N.  S.  fl.tS :  Wilson 
V.  Wilson,  L.  R.  2  Prob.  ft  Div.  435,  41  L.  3. 
H.  C.  N.  B.  74.  27  L.  T.  N.  8.  331.  20  We^. 
Rep.  )>91;  Bonaparte  v.   Bonaparte   [1802)   P. 

■  So.  in  Bbnw  v.  Atty.  Gen.  L.  R.  2  Prob.  * 
Div.  161.  30  L.  J.  Prob.  N.  8.  81,  23  L.  T.  N.  S. 
322.  .18  Week.  Rep.  1145.  a  decree  of  divorce 
rendered  in  favor  of  a  wife  In  Iowa,  where  she 
had  previously  lived  for  two  and  one-halt  years, 
was  held  Invalid  In  England  upon  the  ground 
that  she  did  not  hsve  a  domicil  In  Iowa,  though 
It  was  assumed  Chat  she  had  such  a  residence 
Chere  as  was  required  by  Che  law  of  that  state. 
In  this  case,  however,  tbe  only  service  was  by 
publication,  and  tbe  hnsband  never  had  actunl 
notice  of  the  proceedings  nntll  after  the  decree. 
and  bad  never  resided  in  Iowa :  and  Chess  facCs 
are  emphasized,  and  are.  perhaps,  to  be  taken 
aa  qualifying  the  decision. 

m  NIbuyeC  v.  NlboyeC.  U  H.  4  Prob.  Div.  1, 
48  L.  J.  Prob.  N.  S.  1.  3fl  L.  T.  N.  S.  480.  27 
Week.  Rep.  203.  the  Jurisdiction  of  a  court  of 
England  to  gT.-inC  a  divorce  waa  upheld  by  the 

rImonlBl  riunilcU  was  In  l^ngiand  at  the  time 
the  cause  of  divorce  occurred  and  at 
tbe    time    of    tbe    salt,    al  though    tbe    doa- 


,)0' 


igle 


Uft 


LooiaiAHA  SopsEUE  CouBT. 


Hat, 


it  mtiy  be  added  tiiat,  even  after  Benton 
left  the  iiiatrimonisl  ilomicil,  and  up  to  the 
date  of  his  death,  iD  June,  1SS7,  he  never  re- 
pudia.ted  aaid  marriage,  and  that  dur- 
ing the  greater  part  of  that  time  he  con- 
tinually recognized  hia  daughter,  issue  of 
that  marriage,  and  wrote  to  her  of  her 
mother,  and  that  in  hia  last  will,  written 
onl]r  a  few  daya  before  hia  death,  he  plainly 
recognize  hia  daughter'a  righta,  and  im- 
pliedly those  of  the  mother,  by  the  woida 
"the  remaining  diapoaable  portion''  uaed  in 
be<)ucathing  the  residuum  of  hiaestate  to  the 
universal  l^atees.  And  it  may  be  further 
remarked,  in  this  connection,  that  the  plain- 
tiffa  herein  insist  that  for  thirteen  years 
of  the  time  during  which  the  defendant 
herein  and  the  decedent  lived  together,  in 
und  about  New  Orleans,  the  divorced  hus- 
band, ManMWP.  was  also  In  and  about  here, 

Icll      was     in     France,     Ibe     bUHbu>il.     who  i 
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was  goveroL-d  1>y  i 
not  explicit  upon  Ibe  polDl:  Ln  queBtlon.  and  11b 
coastrucClon  was  clearlj  determined  by  wbat 
the  majority  uf  tbe  court  deemed  the  true  prlD- 
clpte  ot  Intemotlunal  law  on  tbe  subject.  Brett, 
L.  J.,  dissented.  Insist  Ins  that  jurisdiction 
could  onlf  rest  upon  true  domlcli.  This  was 
also  the  pOBlllon  ol  rhllllmore.  from  whose  or- 
der tbe  appuU  WHS  (eken.  (See,  however,  Le 
Hesurler  v.  Le  MPSiirler  [IRBS]  A.  C.  317,  64 
L.  J.  P.  C.  N.  8.  97,  infra.} 

Id  Manning  v.  MaonlnK,  L.  R.  2  Prob.  *  D. 
223.  40  L.  J.  M.  C.  N.  3.  40.  24  L.  T.  N.  S.  ISO. 
19  Week,  Rep.  4T0.  the  oourt.  without  express- 
Idk  auy  opinion  upon  tbe  question  whctbcr 
mere  residence  in  England  was  sulHcieat  to  sus- 
tain the  Jurisdiction  In  a  divorce  suK,  held 
that  tbe  residence  must  be  at  least  bona  Ode 
and  not  casual,  or  tbnt  of  a  mere  traveler. 

Id  Callwell  v.  CsJIweil,  3  Swaber  &  T.  ioS, 
a  divorce  was  granted  In  England  at  the  suit 
of  a  busbond  who  wns  domiciled  In  Ireland  and 
had  only  a  tcmpornrr  residence  In  England  at 
the  date  at  niing  the  petition;  but  In  ibia  case 
the  wife  appeared,  and  there  was  no  dlscuBslon 
of  the  iiiestlon  of  the  Jurisdiction. 

In  Areeut  v.  Argent,  11  Jar,  N.  S.  «i>4.  4 
Swaber  *  T.  52.  34  L.  J.  Prob.  N.  8,  133.  IS 
L.  T.  N.  8.  768.  the  court  of  [uvbatc.  while 
not  !:olng  to  the  extent  oC  holding  that  a  court 
of  a  country  where  the  panlpa  nn>  Bubatantlally 
resident  Ihouch  not  domiciled,  ought  to  be  held 
In  other  eountrles  to  have  the  power  lo  enter- 
tain a  suit  far  divorce,  held  that  a  woman, 
whom  B  soldier  In  Her  Ihlajesty's  service  mar- 
rlnl  while  stationed  at  the  Cape  of  flood  Ilope. 
after  he  bad  there  obtolr.ed  a  decree  of  divorce 
from  a  former  wife  whom  he  also  married  there, 
the  second  marriage  being  a  valid  one  accord- 
lag  to  the  Inw  of  the  Cape  ot  Good  Ilope, — wne 
entitled  to  ndmlnli'trnliDn  of  the  goods  of  bis 
estate  as  his  lawful  widow. 

The  prlncirile  ot  Inlematlooal  law  that  Juris- 
diction in  divorce  must  depend  upon  domlcli, 
and  cannot  rest  upon  residence,  mntrimoulal  or 
otherwise,  bas  been  clearly  settled  In  England 
by  a  decision  of  the  privy  council  In  1*  Meaur- 
ler  T.  Le  Mesurler  [1885]  A.  C.  617, 
lU  L.  J.  P.  C.  S.  8.  ST,  tl  being 
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and  that  it  has  not  been  suggested  that  be, 
an}'  more  than  anyone  else,  questioned  the 
status  of  the  defendajit  as  the  lawful  wife 
of  E.  B.  Benton.  It  is  proper  to  bear  in 
mind,  also,  for  the  purpose  of  tbe  present 
inquiry,  that  the  finding  of  the  decree  bv 
which  the  divorce  from  aaid  Manscoe  is- 
claimed  to  have  been  effected-^ that  tbe 
plaintiff  in  the  suit  had  resided  for  a  year 
in  Indiana — is  entirely  uncontradicted.  In 
fact,  it  is  not  suggested,  even  in  argument. 
that  she  did  not,  as  a  matter  of  fact,  re- 
side there  during  that  time  prior  to  the 
obtcntion  of  the  decree,  and  it  would  be 
hard  to  believe  that,  having  doue  so,  and 
having  obtained  said  decree,  ahe  still  be- 
lieved herself  to  be  the  wife  of  Manscoc,. 
and,  so  believing,  united  herself  to  Benton. 
Viewed  in  the  light  of  her  coniluct  through- 
out, we  therefore  conclude  that  the  defend- 
there  eipressly  held  [hat  tbe  domlcli  which 
will  give  a  court  Jurisdiction  to  decree  a  di- 
vorce entitled  to  extraterritorial  effect;  undn- 
the  law  of  nstlona  must  be  a  permanent  domlcli. 
and  that  a  Bo-cnlled  -matrlmoniai  domlcli." 
Etild  LO  be  ci-cHled  by  bona  Qde  residence  ot  tbe- 
spousCB  within  tbe  territory  of  a  less  degree  of 
pernianence  than  Is  required  to  Bz  the  true  dom- 
lcli, caoDot  be  recognised  ss  creating  such 
Jurl^lctiao.  There  Is  an  extended  dlscasslon 
In  this  case  of  tbe  nucstion  as  to  whether  the 
"matrimonial  domlcli,"  aa  distinguished  from 
basia  of  Joila- 
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illlon  of  the  majority  of  the  court  of  ap- 
peal in  Mboyet  v.  NIboyct.  L.  R.  4  Prob.  Div. 
1,  48  L,  J.  rrob.  X,  8.  1.  SB  L,  T.  N,  8,  486,  27 
Week.  Hep.  20:1,  on  tbe  question  Is  distinctly 
repudiated,  'ihe  question  Id  this  case  arone 
upon  an  appeal  from  a  decision  of  a  conri  of 
India ;  but  It  was  decided  upon  princlpiea  of 
IntematlDnal  law.  as  there  was  no  local  law 
contrary  to  tbuse  principles. 

3.  Domicll  ot  wife  tor  parposs  of  6r(nyiii|i  suit. 


It  having  t>een  shown  fn  subdivisions  IIT.  a 
nd  2.  HH/iia,  that  the  principles  ot  Inleri 
lonai    law    rcquipp    Ihat   one   a 


ilciled   a 


thai  the  municipal  law  of  mos 
tries  requires  that  the  party  Keekiog  the  di- 
vorce shall  be  domiciled  there.  It  becomes  liu- 
portnnt  to  Inquire  as  to  tbe  right  of  a  wife  t« 
acquire  a  separate  domlcli  at  (he  forum  so  as 
to  entitle  her  to  bring  a  suit  for  divorce  when 
Ibe  hufiband  Is  domiciled  elsewhere.  In  view  of 
Ibe  inniim  or  flcllon  of  taw  that  tbe  domlcli  ot 
the  wife  toliowB  that  of  the  husband.  It  tbis 
flcllon  or  maxim  were  to  be  unlversnlly  applied 
in  di'urce  Bulls.  It  is  obvious  that  a  vilfe  could 
only  Bue  for  divorce  at  her  huahsnd's  domicll. 
eince  ber  let(ai  domicll  wonld  be  there,  wherever 
lier  Rc'tunl  residence  might  be.  There  are  a  few 
esses  which  Mpparently  deny  the  rigbt  of  a  wife. 
under  any  circumstancea,  to  acquire  a  domldl 
separate  froni  that  ot  tbe  husband  for  Ibe  pur- 
poses ot  s  suit  for  divorce. 

In  YelvertOD  V,  Teiverton.  1  i^wabey  &  T, 
574,  2H  I-.  J.  M.  C.  N.  8.  34,  6  Jnr.  N.  8,  24.  It 
WB9  Held  bj-  the  court  toe  divor™  and  matri- 
monial cauKpa  that  the  domlcli  ot  tbe  husband 
Is  the  domicll  of  the  wife,  and  that:  even  wben> 
he  baa  been  gulltr  of  sach  mtscondnct  as  wonld 
furnish  ber  with  n  defense  to  a  snit  by  him  tor 
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ant  was  sincere  in  the  belief  that  ahe  was 
!t  lawfully  divorced,  and  lawfully  married, 
woman.  And  viewing  tbe  matter  in  its  le- 
gal aapcct.  and  inquirinE  why  she  should 
have  entertained  sucb  belief,  we  find  that, 
if  she  had  been  reasonably  well  informed  as 
to  the  law  and  jurisprudence  of  the  coun- 
try upon  a  noniewhat  difficult  subject,  ahe 
would  have  known  that  it  is  the  universally 
r<¥ogiii;!ed  exception  to  the  Keneral  ruin, 
which  determines  the  domicil  of  the  wife  by 
that  of  the  husband,  that,  where  the  con- 
duct of  the  husband  furnishes  grounds  for 
divorce,  and  justitles  the  wife  in  leaving 
him.  she  is  necessarily  authorized  to  acquire 
a  dilTerent  domicil ;  that  the  law  of  the 
domicil  controls  the  marital  status;  that  a 
judgment  rendered  by  a  court  in  one  of  the 
states  of  the  Union  having  jurisdiction  of 
the  parties  and  of  the  subject-matter,  and 

iTBtltiitloit  ot  CDDjugai  rights,  she  cauDot  on 
that  groaod  acquire  s  separate  domldl  for  ber- 
Mlt.  J(  was  accordlnxl;  held  that  a  wife  conltl 
not.  tboniih  deoertGd  bv  her  huBband,  acquire  a 
domicil  Id  EnelSQd  which  wootd  entitle  her  to 
mHiotain  a  aulc  tor  tbe  restitution  ot  conjugal 
righls.  where  Uic  hnsbind  had  not  acquired  a 
domicil  In  EngloDd,  notwlthatandlng  that  be 
bad  deserted  her. 

The  same  i-ule  was  applied  In  Barton  v.  Bur 
ton.  21  Week    Bep.  »48,  to  a  salt  b7  the  wife 

So,  the  dlaaentlnj  opinion  In  Nibojet  t.  Nl 
Iwret.  L.  II.  4  I'rob.  Div.  1.  48  L.  J.  Prob.  N.  8. 
1,  39  L.  T.  K.  a.  486.  27  WeA.  Bep.  203,  jupra, 
III.  a.  2.  eipressl;  takes  tbe  posltloQ  thAt  ]urlt< 
diction  or  a  suit  for  divorce  br  Che  wife  mast  de 
iwnd  upon  tbe  domicil  of  the  hnsband.  and  tbe 
prevailing  opinion  makes  tbe  Juriadlctlon  de- 
pend npon  tbe  eilBtence  of  s  matrimonial  resi- 
dence at  the  lorum,  assuming.  apparenClT.  that 
the  wlte  could  not  acquire  a  aeparate  domicil 
for  the  puipoBBH  of  such  a  salt. 

In  HarrlKon  t.  Ifarrlaon,  20  Ala.  629.  58  Am. 
Dec.  22T,  the  wife's  domldl  was,  by  virtue  of 
ihe  role  that  her  domkll  follows  the  husband's. 
held  to  be  In  Alabama,  and  not  In  South  Caro- 
lina, notwithstanding  thai  the  parties  were 
rnarrted  IQ  South  Cnrollna  and  were  orlglnaJIj 
domiciled  there,  but  subEequentlj  removed  to 
.Mnbsme,  where  the  wife  was  obliged  to  leave 
the  liusbsnd  and  return  to  her  friends  In  South 
Carolina  becauw  of  his  111  treatment  ot  her. 
In  tbis  case,  bowever.  It  was  held  that  though 
the  wire,  at  the  time  she  died  a  bill  In  South 
Carolina  for  a  separate  niHlnienance,  was  legal- 
ly domiciled  In  Alabama,  atie  was  an  actual 
resident  ot  South  Carollnn.  The  Jurisdiction 
of  the  Sooth  Carolina  court  was  apUeld  upon 
the  gronnd  that  the  decree  merely  enforced 
the  duties  and  obligations  ot  the  marriage  ro- 
laiioti.  and  did  not  annnl  or  materlallj'  impair 

In  Dan  lop  v.  Dunlop,  3  Ky.  L.  Rep.  20,  the 
<'onrt  aaid  (obirfr)  that  a  court  ot  Kentuckr 
would  not  recogiJze  as  binding  a  decree  ot  a 
sister  state  divorcing  a  wife  from  the  husband, 
where  the  husband  was  an  actual  bona  dd« 
resident  of  Kentucky,  tbe  separation  taking 
place  Id  Kentucky  and  (be  wife  seeking  another 
jurisdiction  for  the  purpose  at  dissolving  the 
marriage  relation.  It  was  said  that  tbe  chan- 
cellor would  determine  In  such  a  case  that  her 
residence  was  In  Kentucky,  and  tbst  she  could 
not  abandon  ber  husband  at  his  home  to  make 
KOch  complaint  In  another  Jurisdiction. 

In  Maguire  v.  Magiilre.  T  Dana.  181.  the 
i-onrt  Mid  that,  although  Uie  wlte  maj  have 
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valid  where  rendered,  is  valid  in  tbe  other 
states,  and  in  the  courts  of  the  United 
States;  that  in  most  of  the  states  it  is  held 
that  a  proceeding  for  divorce  may  be  insti- 
tuted by  the  wife  at  her  domicil,  and  that 
in  such  cu^s  the  place  of  the  marriage,  of 
the  olTense,  and  of  the  domicil  of  the  hus- 
band are  ot  no  consequence ;  and  that  the 
husband  mayibe  brought  into  court,  by  pub- 
lication or  otherwise,  a  a  the  law  of  such 
domicil  may  direct.  Ckeever  v.  Ifiison,  9 
Wall.  lOR.  IS  L.  ed.  604;  It  Bishop.  Marr. 
k  Div.  6th  ed.  H  128,  156  el  seg.  It  may 
properly  be  said  that  she  would  also  have 
known  that  it  ia  established  jurisprudence 
in  this  state  that  a  maTria){e  contracted 
elsewhere  will  not  be  dissolv^  on  grounds 
antedating  tbe  establishment  of  the  marital 
domicil  here.  But  the  could  not  have  bun 
expected  to  have  assumed  that,  became  tbe 

had  good  cause  for  lea.vlng  her  husband,  and 
was  actually  resident  In  Kenlucky.  yet  her  le- 
eal  domldl  wns  still  In  Alabama,  where  the 
husband  resided.  It  added,  however:  "We  do 
nut  Intend  to  decide  that  Kentucky  might  not 
protect  her  in  tbe  enjoyment  ot  her  selected 
home :  nor  do  we  mean  to  decide  that  Che  sover- 
eign power  of  Kenlucky,  disregarding  the  laws 
ot  comity  and  all  foreign  consequooces^  might 
not  eves  dissolve  the  l^al,  as  well  as  the 
nctusl.  union  betweeo  her  and  her  husband 
within  the  limits  of  this  state,  and  so  far  as  Ita 
own  citlsienn  and  courts  may  be  concerned/' 

In  Neal  v.  Neal.  1  La.  Ann.  315,  It  was  held 
that  a  court  of  I^ulslann  had  no  Jurisdiction 
ot  a  suit  by  a  wlte  against  her  husband  dom- 
iciled In  another  stale  tor  a  cause  of  divorce 
oecurrlnB  In  the  In  tier  state,  because  a  married 
woman  tiss  uo  other  domldl  Ihan  that  ot  her 
husband. 

The  great  weight  ot  authority,  however,  es- 
tablishes that,  whenever  It  Is  proper  or  neces- 
sary, a  wife  msy  acquire  a  separate  dnmlcll  tor 
the  purposes  of  a  suit  by  her  tor  divorce.  In 
the  following  case*,  where  the  principle  Is  rec- 
ogidMd  or  assumed,  the  wife's  separate  dom- 
ldl was  established  In  a  state  or  country  dif- 
ferent from  that  ot  Ihe  previous  matrimonial 
domldl  :  Cb*evor  v,  Wilson.  9  Wsll.  108.  19  L. 
ed.  004  :  Hekking  v.  I'faff,  B2  Ked.  403 :  Chap- 
man V.  Chapman.  129  III.  383.  21  N.  K.  806; 
nnnham  v.  Dunham.  162  111.  !>8B.  35  L.  R.  A. 
TO.  44  N.  K,  841  (In  this  caw.  however.  It  was 
that  the  wlte  had  not  acquired  a  tmna  flde 


domldl    In    Ihe    I 


!    diva 


HUT,  lee  III.  54.  40  N.  B.  TGI  : 
Smith  V.  Smith.  43  La.  Ann.  1140.  10  So.  248: 
Benton's  Succession..  106  La.  Ann.  494.  31  So. 
133  :  Harding  v.  Alden.  9  Ue.  140,  23  Am.  I>ec. 
546 ;  Harteau  v.  Ilnrteau,  14  Pick.  181,  25  Am. 
Dec.  372;  Frary  v.  Krsry,  10  N.  H.  61.  32  Am. 
Dec.  39j  ;  Dllson  v.  Dlteon.    " 


After 
have  a 


a  that 


a  wlte  n 
at  her  h 


■t  different 

Btotea  within  the  moaning  ot  the  Federal  Con- 
stitution conferring  iurladlction  upon  the  Fed- 

ent  Btatea  llarlier  v.  Karber.  21  How.  682.  18 
L.  ed.  220.  This  was  an  action  by  the  wlte  In 
a  Federal  court  sitting  In  one  state  to  enforce 
an  award  ot  alimony  made  by  a  state  court  ot 
another  state- 

The  right  ot  tbe  wife  to  acquire  a  separate 
domldl  for  Ihe  purposes  ol  bringing  a  divorce 
suit  wos.  as  IB  pointed  out  In  Craven  v.  Craven, 
27  Wis.  418.  Impliedly  recognized  In  Hubbell  v. 
Hnbbell.  3  Wis.  QS2.  82  Am.  Dec.  T02,  where  the 
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court*  of  Louisiimit  do  not  recognize  certain 
grounds  as  sulHclent  to  justify  decrees  of 
divorce  in  easea  presented  to  them,  they  will 
therefore  decline  to  recognize  the  validity 
of  divorces  granted  upon  such  grounds  in 
other  states,  where  jurisdiction  rofione  ma- 
teria et  persona  have  been  acquired.  As 
to  the  discrepancy  between  the  date  of  the 
divorce,  us  shown  bj  the  original  transcript 
of  the  record,  and  the  date  of  the  nurriage, 
the  testimony  of  the  counsel  for  the  defend- 
ant, who  examined  the  judge's  dooket  of  or- 
iginal entries,  and  the  "ji^gment  booic"  in 
which  the  decree  was  afterwards  entered,  is 
clear  to  the  effect  that  the  judgment  of  di- 
vorce was  actually  rendered  upon  August 
10,  1867,  and  we  consider  the  matter  of  the 
Correction  of  the  record  aa  immaterial  for 
the  purposes  of  the  present  question,  since, 
if  the  plaintJfT   {defendant  here)   was  pres- 


rendered,  she 
;ht  veiy  well  have  believed  that  she  was 
a  flivorced  woman  from  that  time.  As  to 
the  HuggestioD  that  the  marriage  was  null, 
because  entered  into  within  ten  months 
after  the  divorce,  by  reason  of  the  provisions 
of  the  Code,  art.  137,  if  it  be  assumed  that 
the  article  in  question  is  a|)plicable  to  the 
defendant,  and  to  the  marriage  contracted 
by  her  in  Illinois,  we  are  nevertheless  of  the 
opinion  that  said  article  is  not  framed  in 
such  terms  of  prohibition,  especially  when 
considered  in  connection  with  articles  116 
and  900  of  the  Code,  as  to  justify  the  con- 
clusion tlist  a  marriage  entered  into  in  con- 
travention of  its  provisions  is  stricken  with 
nullity.  Our  conclusion  upon  this  brancfa 
of  the  case,  then,  is  that  the  defendant  be- 
lie\'cd,  and  hod  reasonable  grounds  for  be- 
lieving, that  she   was    a    lawfully  divorced. 


wire  leIC  the  busliaitil  In  New  York  and  came  to 
Wlsronsin,  unil  Khp  rule  was  eipreaal;  declared 
in  the  Hnt- men  Cloned  ease,  tbougb  the 
i|i]»nign  In  itdt  i:flae  was  merely  as  to  the 
riiclit  ot  Che  wife  to  bring  a  suit  In  a  connCj 
other  than  that  In  wblcb  the  husband  was  dom. 
idled,  both  part  IPS  apparently  r/ivlng  been 
domiciled  In  the  state. 

In   tlie  (ollowlnR  cases  whecE   CAe  principle 

a  separaCe  dnmlcii  lor 

IC  by  her  was  applied. 


le  punxxe 
the  wife  reCalned  the  orlgli 
Icll,  the  husband  bav[ti£  acqutreil  a  domldl  In 
anoIhBr  stale:  Mnffatt  v.  MotTntt.  B  Cal,  280: 
Turoer  v.  Turner,  4i  Ala.  43"  :  IioioverC  t.  Laa- 
oven.  14  III.  App.  653  ;  Herby  v.  I>erbr,  H  II!. 
App.  G43  ;  BowniHD  v.  Bowiann.  'Jl  III.  App. 
IHj:  Ithyms  v.  RiiymB,  T  Dusb.  316:  WatHins 
V.  Wntklna,  135  Mass.  83 :  BurCIs  v.  Bartls.  161 
Mass.  SD8.  ST  N.  K.  T40 :  Van  FoHaen  v.  SUCe, 
37  Ubio  St.  317,  41  Am.  Sep.  &0T. 

In  Burlls  v.  Unrcls.  IQl  Mass.  508.  37  N.  E. 
T40,  supra,  the  court  said  tbaC  In  some  cases 
there  were  scatemencs  which  Implied  that  from 
the  time  of  a  dellclum  which  would  Justlly  the 
wife  In  leaving  her  husband,  she  should  be 
trealeil  as  a  person  who  has  the  right  to  fli  her 
own  domldl.  ajid  the  hnabaad  should  noC  he 
permitted  to  assert  this  Sctlon  of  law  ogalnsC 
her.  The  i-ourt,  hoivever,  rnfraJned  from  de- 
ciding wheCher  Che  exception  to  the  general 
rule  that  a  t\'lfe's  domlcil  follows  ber  husband 
shall  be  csrrleil  so  far  In  favor  ot  the  wife  as 
to  permit  her  Co  acquit*  a  new  domlcU 


a  diva 


It  t 


erely 


held  (hat  she  had  a  right  to  retain  her  old  doi 
Icll  ncctulreil  while  she  and  ber  husband  were 
actually  abldiup  In  the  same  place  for  the  pur- 
poses of  a  divorce  suit  by  ber. 

In  Hnni>crry  v.  Ilanb«rry.  29  Ala.  719,  aupm, 
it  WHS  held  tbnt  while  the  genend  mle  la  Ibst 
a  wife's  douilcll  follows  her  husband's,  yet  she 
may,  for  tht  pnrpnsc  ot  procurluB  a  divorce, 
acquire  a  Bepiir:ite  domlcil  In  (he  state  In  which 
she  Is  actually  living  at  the  time  sbe  Is  de- 
serted by  her  husband,  even  when  the  desertion 
conslBts  in  his  refusal  to  allow  her  to  return 
after  having  without  adoiguate  excuse,  left  his 
abode  In  nnother  sUtf.  In  this  cose  the  hus- 
band wsB  domiciled  In  South  CaroIlUK.  the 
wife  left  him  there  without  adequate  cause  and 
came  to  Alubcui'a  (the  forum),  but  while  resid- 
ing there  otrerad  to  return  to  her  husband,  who 
refused   to   receive   her.      She  then   brought  an 

sucb   refusal,   end  it  nns  held  that  the  court 
hod  Jurisdiction. 

The  •loctrine  that  a  wife  may  acqoirs  a  sep- 
S9  L.  R.  A. 


arate  domlt  11  Is  as n ally  quallQed  by  tbe  condi- 
tion Chat  she  was  Justified  In  leaviog  her  bus- 
band,  or  that  he  !efC  her  without  adequate 
cause ;  and  It  was  expreasly  held  In  Suter  v. 
Snter,  72  Miss.  345.  16  Bo.  673,  that  a  wife 
who  remalaed  In  Mississippi  after  her  hnsband 
had  invited  her  to  return  Co  their  home  Id 
Louisiana  could  not  acquire  a  separate  domlcil 
In  Mississippi   so  as  to  give  a   court  of  that 


u  ot  a 


e  by  h 


JDsClflpd  in   living  apart 
from  tbe  husband. 

Some  ot  tbe  courts,  however,  apparently  take 
the  posltiou  tbaC  the  acquisition  of  a  separate 
domlcil  by  the  wife  Is  Dot  dependent  npon  the 
eilstetice  ot  an  adeqnate  causa  far  leaving  her 

Tbns,  in  Johnson  v.  Johnson.  67  Kan. 
343,  46  Pac.  700,  It  was  held  that, 
whatever  the  mle  may  be  in  Jurtadtc- 
tions  where  there  is  no  lucb  sCatate.  un- 
der tbe  Kansas  statute  providing  that  a  wile 
who  resides  In  the  state  at  the  time  of  applying 
for  a  divorce  shall  be  deemed  a  resident  of  the 
state,  tliuugh  her  husband  resides  elsewhere, 
the  wife's  sepai-ale  domlcil  Is  not  dependent  up- 
on the  existence  of  adequate  cause  fur  leaving; 
her  husband.  It  was  accordingly  held  In  this 
case,  that,  notw I tb standi og  the  failure  ol  the 
wife  to  make  out  her  charge  ot  cruelty  npon 
which  ber  prayer  for  divorce  was  founded,  tbe 
court  hud  .lurlsdictlon  to  grant  such  relief  ss 
is  cohtemplaCed  by  tbe  Sansss  atatnCe  when 
both  parties  are  at  fault,  notwithstanding  that 
the  husband  was  a  nonresident. 

In  most  of  the  cases  depending  npon  tbe  ac- 
quisition of  a  eeinrate  domlcil  by  tbe  wife,  tbe 
divorce  has  been  baaed  on  grounds  that  oc- 
curred prior  to  the  separation  of  the  parties. 
BO  that  a  finding  on  tbe  merits  in  favor  of  tbe 
wife  established  the  existence  of  an  adequate 
cause  for  leaving  her  husband,  and  thertfon: 
the  question  whether  the  existence  ot  sach  a 
cause  1b  eseentlnl  to  the  acquisition  ot  a  sep- 
"      ial.  tor 


QUid  hi 


e  the  rlgbt  l< 


take  Jurisdiction  until  the  fact  In  that  r 
was  determined.  The  question,  however,  may 
become  a  practical  one  when  the  divorce  Is 
based  on  grounds  occurring  after  the  separS' 
tlon  of  the  psrtlea  That  was  the  case  In 
Chapman  v.  Chspman.  129  III.  386,  21  N.  E. 
806,  nhere  it  became  necessary  tor  the  wife  to 
establish  a  separate  domlcil  in  Illinois  at  tbe 
time  of  the  buaband's  commlasion  of  tbe  adul' 
tei-y  on  which  her  complaint  tor  divorce  was 
founded.  It  appeared  that  prior  to  the  alleged 
adultery  there  was  •  sflparatlon  b«tweeD  tb» 
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luid  s  Uwfullj  married,  woman,  and  Utat 
abe  and  ber  daughter  bom  of  sucb  marriage 
are  entitled  to  the  benefits  of  the  civil  ef- 
fe^  resulting  therefrom.  Civil  Code,  arta. 
117,  118:  1  Marcade,  522;  1  Baudry  Lacan- 
tioerie,  329 ;  Fatton  v.  Philadelphia  d  A'cw 
OrUaim,  I  La.  Ann.  B8i  Navarro'a  Huccen- 
sion,  24  La.  Ann.  298;  Blamni  v.  Blasini. 
30  La.  Ann.  1388 ;  McCaffrey  v.  Benson,  40 
La.  Ann.  10,  3  So.  303 ;  Hmith  v.  Smith,  43 
La.  Ann.  1140,  10  So.  248;  Jerman  v.  Ten- 
neas.  44  La.  Ann.  020,  11  So.  30;  Bothick  v. 
Bolhiek,  45  La.  Ann.  1382.  14  So.  293;  Her- 
iiandcr'a  Succeasivn,  4H  La.  Ann.  962,  24 
L.  R.  A.  831,  15  So.  4tll. 

The  plainliira  ullr-o  that  the  defendunt 
faile<l  to  furnish  n  Millk'iunt  bond,  with  boI' 
vpnt.  suri'tifs:  that  she  failed  to  deposit  the 
funds  of  the  suceeauon  In  a  bank  in  the 
pariHh,    paying   interest  on   deposits;    that 


she  has  failed  to  file  annual  acoouata) 
and  that  she  has  paid  out  the  money  of  the 
succession  without  authority.  These  chaxgea 
nre  all  substantiated,  except  the  Srst,  with 
regard  to  which,  it  appears  that  the  amount 
of  the  bond  furnishca  by  the  defendant  was 
fixed  by  tlie  eourt  and  is  ample,  and  that 
new  auretio3  were  furniahed,  when  ordered, 
to  replace  those  who  died  or  were  doubtful. 
As  to  the  failure  of  the  defendant  to  hie  an 
annual  account,  it  is  not,  of  itself,  auQicient 
caujte  to  justify  destitution,  unless  auch 
failure  continues  after  demand  and  order 
for  an  account.  But  the  failure  of  the  de- 
fendant in  this  regard  aojuireti  a  cumula- 
tive efTei't,  when  considered  in  t-onneetioii 
with  the  more  serious  charges,  whicli  are 
fully  established.  Our  learned  brother  of 
the  district  court  held,  upon  the  authority 
of  Peytavin't  Sueocsaion,  7  Rob.   (Ij.)   478, 


partits.  he  mvearlnj;  that  she  then  desertrd  and 
abaodon^  bJm  :  and  she.  Id  effect,  that  he  de- 
serted her.  The  court  held,  apiMrentlj'  wttbout 
determlninB  who  was  to  blame  (or  uie  separa- 
tion, that  troD  the  time  ot  the  separatloD  her 
reald-Hice  no  longer  was  the  ume  as  bis,  and 
that  she  might  (hereafter  lawfnll;  acquire  a 
residence  In  another  state  It  she  did  so  In  lood 
fsltb. 

Bnt.  asaQmloR  that  an  aetnal  s^iaratlon  It- 
stif.  In  the  abaenra  of  an  adequate  excuse  there- 
for on  the  port  of  the  wife.  Ii  InsufHcIent  to  en- 
able her  to  obtain  a  new  domlcll,  the  Jnrisdlc- 
tioD  of  the  court,  even  If  Iba  caaae  of  Myora 
oemrred  after  the  separation,  mar,  perhaps,  be 
opheld  upon  the  tbeorj'  that  from  the  time  of 
the  occurrenoe  of  such  cause  the  separation  was 
Justified,  nnlcas,  as  In  the  preceding  case,  the 
Jnrisdletlon  depeoded  opoo  the  existence  ot  a 
cause  occorrlDg  while  the  domlcll  of  the  wife 
was  at  the  fomm. 

The  guearlon  as  to  the  right  of  a  court  of 
one  state  to  review  the  express  or  Implied  Ond- 
Ing  of  the  court  of  another,  as  to  the  eilstence 
of  a  separate  domlcU  of  the  wife  In  the  latter, 
la  dlstussed  In  VII.  a,  infnt. 

Upon  the  same  principle  that  denies  the 
rlglit  to  Invoke  against  the  wife  the  IcrsI  mailm 
that  ber  domlcU  follows  her  hosband's,  for  the 
purpose  ot  defeating  the  jurisdiction  of  a  salt 
brought  bj  her  In  the  state  where  she  Is  actusi- 
Ir  mldeot.  It  has  been  held  that  such  mailm 
ouiDOt  be  Invoked  Id  ber  favor  for  the  purpose 
ot  conferring  Jurisdiction  ot  such  a  suit  upon 
■  court  of  a  state  In  which  the  huaband  la  dom- 
iciled when  she  la  actnall;  a  realdent  of  an- 
other state.  Wood  V.  Wood.  S*  Art.  172.  15 
B.  W,  469 :  Jenness  v.  Jennesa.  £4  lod.  S5e.  ST 
Am.  Dec.  3S5 ;  Pate  v.  Pate.  6  Uo.  App.  49 ; 
Bchonwald  v.  Scboawatd.  5<S  N.  C.  (2  Jones 
Eq.)  36T:  White  v.  White.  18  R.  I.  202.  2T 
Atl.  BOe :  Dntcber  v.  Dutcher,  3B  Wis.  BSl. 

The  contrarj  doctrine,  however,  Is  adopted 
In  the  following  cases : 

In  Eaahaw  v.  Kashaw,  3  Cal.  312.  the  wife 
was.  bj  the  &ctIon  that  her  domldl  follows  her 
hnabnnd'a.  permitted  to  bring  a  ault  tor  divorce 
hi  California,  although  sbe  had  actually  been 
In  th^  atats  less  tban  the  reciulred  period  of 
residence.  II  appearing  that  her  huaband  had 
been  actually  domiciled  there  tor  auch  period. 

In  Duntop  v.  Dnnlop,  8  Kj.  L.  Hep.  20.  the 
OetlOD  was  applied  so  as  to  uphold  the  Jurladlc- 

mcDced  by  the  wife  against  the  buabaad  who 
was  domiciled  Id  Kentucky,  ootwlihstandlng 
thst  abe  bad  left  hlni  and  was  actually  resld- 
5DL.  R.  A. 


log  In  another  atats  at  the  time  the  a 


In  Masten  v.  Hasten,  15  N.  H.  ISg  and  Pay- 
son  T.  Payaon,  34  N.  H.  GIS,  It  was  held  that 
a  wife  had  a  domlcil  In  Kew  Hampshire  by  vir- 
tue o(  her  husbsnd'a  residence  In  that  state. 
ootw it h standing  that  by  reason  of  bis  desei^on 
□bilged  to  leave  the  state  In  order  to 
herself  snd  children. 

In  Bewail  v.  Bewail.  122  Maaa.  1G6,  23  Am. 
Hep.  239.  It  was  held  that  the  husband  aCJtl  >e- 
taJnlng  his  legal  domlcil  In  Hasaachnsetta,  Its 
courts  had  Jurisdiction  ot  a  libel  tor  divorce  by 
the  wife,  altboogh  they  txad  separated  and  she 
WBS  actually  residing  In  another  state. 

In  Smith  V.  amlth,  10  Neb.  708.  26  N.  W. 
296,  the  domlcil  of  the  hnsband  In  Nebraska 
was  attributed  to  the  wife  for  the  purpose  of 
enabling  her  to  bring  a  suit  Id  that  state,  not- 
withstanding that  they  were  living  apart,  the 
boaband  havlog  procared  a  decree  ot  divorce  In 
another  state,  which,  however,  was  Invalid. 
The  court  said  that  permanent  separation 
usually  Implied  separate  domlclls,  but  that.  In 
the  absence  of  any  proof  showing  a  separate 
domicll  of  the  wife,  proof  of  the  domicU  ot  lbs 
basband  will  be  sufflclent  to  establish  that  of 
the  wife. 

In  Gells  V.  Ge^ls,  1  Uacq.  H.  L.  Css.  25K,  It 
was  held  that  even  U  a  wife's  Bcolcb   domlcil 

covered  by  her  In  England,  a  Bcotch  court  would 
have  Jnrl<id!ctlon  ot  a  suit  tor  divorce  a  vM- 
culo  by  ber,  Ibe  busbsod  twing  a  Scotrhman 
and  domiciled  In  Scotland.  Tbe  court  said 
what  tbe  effect  of  tbe  English  divorce  would  be 
on  the  right  to  a  Scotch  divorce  was  aaotber 
question,  though,  as  a  matter  of  fact.  It  was 
held  that  the  English  divorce  was  not  a  bar  to 
tbe  granting  of  the  Scotch  divorce. 


So  tar  ss  rbe  principles  ot  International  law 
are  concerned,  there  la  do  objecllon  to  granting 
a  divorce  to  a  nonresident  defendant  upon  a 
crosa  bill  If  the  complainant  in  the  original  bill 
ia  a.  realdent ;  and,  unless  tbe  statute  of  the 
forum  makea  Che  residence  of  the  defendant  In 
the  state  a  prerequisite  to  relief  on  bis  cross 
bill,  the  rule  seems  tn  be  that  the  residence  of 
tbe  complainant  In  tbe  original  bill  Is  sufflclent 
to  anBlaln  the  Jurisdiction  to  grant  relief  on 
the  crosa  bill  at  the  Instance  ot  a  defendant 
who  Is  a  nonresident.  The  practical  iiuestion 
Is  wbetber  the  stslute  of  tbe  forum  does  make 
thn  residence  of  tbe  defetidaiic  a  prerequisite^ 


100 


LociaiANA  SrPREMB  Coubt. 


Mat, 


that  the  defend&nt  was  excused  for  the  fail- 
ure to  deposit  the  funds  of  the  succession  in 
a  hank  in  the  paTisli,  pacing  interest  on  de- 
posits, by  reason  of  the  fact  that  there  wan 
no  aiich  bank  in  the  parish  of  St.  Tammany. 
The  evidence  ^Jiores  that  there  is  a  bank,  re- 
cently established,  in  the  parish,  and  while 
it  has  not,  as  yet.  pai{t  interest  upon  an^ 
deposit,  it  is  not  conclusively  shown  that 
it  would  not  do  so.  In  any  event,  it 
the  duty  of  the  defendant  to  have  deposited 
in  such  bank,  the  money  received  by  her  as 
executrix,  as  the  decision  in  tlie  ease  relied 
on  must  be  considered  as  having  been  over- 
ruled by  the  decision  in  (.'Arisiji's  Hticces- 
sion,  6  La.  Ann.  427,  in  which  it  was  said; 
"But  the  great  object  [of  the  law]  was  to 
insure  the  safety  of  the  funds  b;  their  de- 
posit in  a  bank.  That  is  the  essential  re- 
quirement  of  the   law.     The  depo.'iit   in   an 


interest-payino;  bank  is  but  an  incidental 
requisition  of  the  law."  It  may  be  said 
that  the  executrix  should  be  excused  in  thin 
respect  because  she  deposited  in  a.  bank  in 
New  Orleans,  and  this  argument  would  be 
entitled  to  serious  consideration  if  she  bad 
complied  with  the  other  requirements  of  the 
law  by  which  her  duties  are  defined,  though 
it  does  not  appear  that  the  bank  in  which 
her  deposits  were  actually  made  pays  any 
interest  thereon,  and  we  hold  it  to  nave  been 
her  duty  to  have  deposited  the  money  com- 
ing into  her  hands  in  a  bank  within  the  ter- 
ritorial jurisdiction  of  the  court  by  which 
she  was  appointed,  if  there  was  auch  a  bank 
to  be  found ;  and  so,  although  the  law  re- 
quires an  executrix  to  file  her  aecounta  «n- 
nuully,  her  failure  to  do  so  may  not  require 
her  dismissal  from  office,  where  she  files  her 
account  when   demanded,   or   when   the  de- 


■IncB  the  statntoiT  prOTlslon  coi  tbe  Bubjei 
residence  Is  general]]'  drafted  la  terms  v 
apply  to  the  "petitioner"  or  the  person  flUng  the 
petition,  without  being  made  expressly  applica- 
ble to  a  person  flUng  a  cross  bill  or  cross  petl- 

In  Barrett  v.  Bajrett,  11  Ky.  I,.  Rep.  287, 
where  It  was  held  that  a  court  having  Jurisdic- 
tion of  a  husbanil's  scCIod  tor  divorce  bas  Juris- 
dlctinn  to  grant  a  nlfe  a  divorce  upon  a  cross 
petition,  even  conceding  that  It  would  not  have 
had  JuHsdkdon  of  an  original  action  by  her 
for  a  divorce  by  reason  of  [be  tact  that  she 
was  ■  nonresident,  tbe  terms  of  tbe  statute  do 


titled  to  a  dl< 
Bided  In  tbe  state  one  whole  year  next  before 
eilDR  hU  or  her  bill  or  petition."  was  construed 
not  to  prevent  a  divorce  upon  a  cross  bill  In 
favor  of  a  nonresident,  II  tbe  complainant  In 
tbe  original  bill  bnd  resided  Wltbln  tbe  state 
for  a  year.  Tbe  olfense  for  which  the  divorce 
was  granted  to  tbe  wlte.npon  her  cross  bill  In 
ttila  case  occurred  In  Illinois,  and  that  fact 
atone  would,  under  tbe  Illinois  statutes,  have 
entitled  her  to  a  divorce  upon  an  original  peti- 
tion notwithstanding  that  she  was  a  nonresi- 
dent. The  court,  however,  does  not  base  Its 
decision  upon  tbnl  ground,  but  tnhes  tbe  poal. 
tlon  that  tbe  complainant,  having  summoned 
tbe  wife  into  the  court  presnmably  against  ber 
will,  vaa  preelnded  from  questioning  Its  Juris- 
diction to  grant  her  afflrraaUve  relief. 

In  JennesB  v.  Jenness,  'H  Ind.  355.  S7  Am. 
Dec.  Bitii,  tbe  Jurlsdlctlan  o(  a  conrt  or  Indiana 
to  grojit  a  divorce  upon  a  cross  petition  filed  by 
a  nonresident,  tbe  petitioner  being  a  resident, 
was  upbeld.  Tbe  statute  In  this  case  provided 
that  "divorces  may  be  decreed.  .  .  .  on  pe- 
tition nied  by  any  pennn  who  at  tbe  time 
.  .  .  shall  have  been  a  bona  dde  resident  of 
the  state  one  year  previous  to  Che  fliing  of  the 
same.'  A  subsequent  section  provided  that, 
"in  addition  to  an  answer,  the  defendant  may 
s  petition 


tbe 


e  dlvorci 


o  the  p 


legally  entitled  la  the  ssme.  If  the  original 
l>etition  lie  dIsmlssiMl  after  tbe  tiling  of  a  cross 
pctUlun,  tbe  defendant  may  proceed  to  the  trial 
of  Ilie  cross  petition  without  further  notice  to 
the  sdvecse  parly."  Tbe  conrt  snid :  "Tbos. 
while  our  statute  Is  Intended  to  prevent  non- 
residents from  making  use  of  our  courts  to  per- 
petrate frauds  upon  their  unanspectlng  wlvei 
or  husbands,  by  coming  here  to  petition  for  di- 
vorces. It,  at  the  same  time,  arms  them  wltb 
B9  L.  £.  A. 


every  weapon  of  defense  which  Is  alTorded  to 
our  own  people  when  brought  Into  cocrt  at  the 
snit  of  those  whose  bona  Ilde  residence  gives  us 
Jurisdiction," 

In  Clulton  V.  Clutton.  108  Mich.  267,  31  L. 
R.  A.  leo.  60  N.  W.  Hi.  where  It  was  also  held 
[bat  a  decree  of  divorce  may  be  granted  upon 
a  croB«  bin  to  a  nonrealdent  of  (he  state  who  Is 
brouRbt  lu  b)  the  cnmplslnnnt.  If  tlte  latter  bas 
been  a  resident  ot  the  slate  for  the  slstutory 
[jerlod  required  to  give  the  court  Jurisdiction, 
tbe  statute  provided  that  no  divorce  shall  be 
giantcd  unless  the  porty  exhibiting  tbe  petition 
or  bill  of  complaint  shall  have  resided  In  the 
state  one  year  Immcdlalply  preceding  the  time 
of  exhibiting  such  petition  or  bill;  or  unless 
tbe  marriage  wns  solemnized  In  the  state  nnd 
the  complainant  sball  have  resided  therein 
from  tbe  time  of  such  marrlsge  until  tbe  lime 
of  exhibiting  the  petition  or  bill. 

In  l''erry  v.  I'erry,  9  Waah.  239,  37  Pac. 
4R1.  It  was  held,  under  a  sUtute  of  Washington 
which.  In  terms,  provided  for  cross  complaints 
without  mentioning  residence  as  a  prerequisite, 
that  the  defendant  In  a  divorce  suit  might  her- 
self obtain  a  divorce  upon  a  cross  complaint, 
notn-lthsfandlng  that  she  was  a  nonresident, 
nssnmlng  that  the  plalntllT  In  the  original  bill 
wsa  a  resident,  or  that  Tbe  party  questioning 
tbe  Jurisdiction  of  the  court  Is  estopped  to  as- 
sert that  he  was  not. 

In'  Vslk  V.  Vstli.  IS  It.  I.  eSB.  29  Atl.  4e9. 
however.  It  was  held  that  a  nonresident  de- 
fendant In  a  divorce  suit  could  not  have  af- 
firmative relief,  either  upon  cross  petition,  or 
upon  motion ;  hut  the  decision  Is  upon  tbe 
ground  Ibst  under  tbe  Rhode  Island  s 


inly  be  ; 


1    for 


.   dl- 


The 


ntatute  In  Ihla 
Bball  not  bave  cognizance  of,  or  Jurisdiction 
over,  any  petition  tor  divorce  unless  the  peti- 
tioner shall.  St  the  time  of  preferring  tbe  peti- 
tion, be  a  domiciled  Inhabitant  of  the  stale  and 
have  resided  therein  for  a  period  ot  one 
year  next  before  tbe  preferring  of  such 
petition.  It  does  not  seem  possible  to  distin- 
guish this  case  from  tlie  preceding  cases  by 
virtue  of  the  dllTerence  In  tbe  statutes,  for  tbe 
Rhode  Island  statute  seems  no  more  eiplh:lt  on 
[bis  point  than  tbe  statutes  of  the  other  stales. 
The  court  In  this  esse  distinguished  the  case 
of  Slerl  V.  Slerl,  2  111.  App.  223,  upon  the  point 
already  referred  to.  that  tbe  occurrence  ot  tbe 
cause  of  divorce  in  Illinois  was.  under  the  II- 
HnolR  statute.  Itself  a  ground  of  divorce  nllb- 
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iDUid  for  such  dismiasal  is  not  made  unUl 
such  delayed  account  is  filed.  Bead's  Stie- 
tMtaion,  28  La.  Ann.  800;  Mount  Oarmel 
Church  Congregation  v.  Farrellj/,  34  La. 
.\nn.  533.  But  to  these  omissions  we  have, 
in  the  instant  case,  the  additional  estab- 
lUhed  charge,  that  the  executrix  has  paid 
out  the  funds  of  the  succession  under  ber 
administration  without  authoritj  and  in 
connection   with   matters   with    nhicb    that 

liave  been  authorized  bj  mpans  of  a  mo- 
tion, which  was  approved  by  the  then  pro- 
dding judge,  December  28,  1897,  but  which 
«-as  not  filed  until  July  13,  IflOO.  to  pay 
?4dO  to  her  counsel  and  93li5  to  herself  as 
iiioiiey   ''by   her   expended   in   opening    said 


1  ajid  obtaining  evidence  th 
■Jlii.^  authorization  is  distinctly  oi 
tiiticism  in  that  it  fails  to  Hpecifj  tl 


to 


It  la  now  established  as  n  principle  of  Inler- 
national  law  by  the  ftreat  weight  at  authority, 
twth  Id  Kngland  and  the  L'Dlted  Slates,  though 
it  has  lieen  changed  by  etatiile  In  some  ststca. 
that  the  foet  that  a  marrlajie  was  I'eleljrnied  \a 


o(  a 


r  de- 


which  one  or  bolh  of  the  parties  are  domiciled 
at  the  tipte  of  the  suit  or  such  lurlRdlclloD. 

The  flrst  oart  of  the  above  propoxltlan  to  the 
effect  tbat  Jarlsdlclloa  cannot  be  tiiuoded  on 
the  fact  that  the  laorrlnge  wait  celebrated,  and 
the  panics  were  then  doDiklled,  at  the  forum 
la  eipreasly  held  by  the  following  cases :  Har- 
rison T.  Ilarrlaon,  20  Ala.  It2e.  53  Am.  Dec. 
1:37:  Kru«e  v.  Krusc  Z5  Mo.  S8:  Ilarleau  t. 
[|:irli.-au.  14  rick.  ISl.  2'i  Am.  Deo.  ^'2 ;  Clark 
v.  Clark,  8  N'.  H.  21  :  Dorsey  y.  Horsey.  7  Watts, 
340.  32  Am.  Dec.  7tiT. 

m  l*awllne  V.  Wlllson.  13  .Inhna.  182.  the 
rourt.  while  roncedlng  that  n  divorce  rendered 
Id  n  Htiite  where  neither  of  the  parcirs  wiis  dom- 
iciled wuuld  not  be  good  tt  tlip  marriage  was 
not  celebrated  In  that  atflte,  ciprcBaert  a  doubt. 
but  did  not  decide  the  questliHi.  whether  It 
nilglii  not  be  good  If  tbe  mnj-rloge  were  c?ele- 
brated  In  that  state.  From  tbe  stntemeiiC  of 
facta  It  appears  that  the  divorce  In  this  cnse 
was  by  a  special  stattite,  although  [□  alluding 
to   It   In  tbe  opinion   (be  court  speaks  aa   If  It 

In  Greaulftw  v.  C.i*enliw,  12  N.  H.  202.  the 
libel  m  a  dlTorce  action  was  held  defective  he- 
■-auiii-  It  did  not  aver  the  parties  were  married 
in  New  IlampEhlre  (the  (oniml  ;  but  this  was 
upon  the  ground  that.  In  the  abgencc  of  such  an 
Hvernient.  it  could  not  be  loferrcd  that  the 
lisrties  were  domiciled  there  at  the  time  tbe 
cause  of  divorce  arose.  The  court  said  that  1( 
It  had  been  averred  that  the  marriage  was  eele- 
bniled  In  tbe  atate.  It  would  be  interred  from 
that  averment.  In  connection  with  tbe  averment 
of  tbe  residence  In  that  state  nt  tbe  time  of 
tbe  ommencement  of  the  divorce,  ihnt  It  was 
also   their  reslden< 
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.   H.  4 


and  Krarj  v.  Frarj.  10  N.  H.  61.  32  Am.  Dec. 
^95.  where  tbe  place  of  marriage  Is  referred 
-in  L.  R.  A. 


poses  for  which  the  psymeata  aa  authorized 
were  to  be  made,  and  we  are  at  a  loss  to 
understand  why  it  should  have  been  with- 
held from  tbe  flies  of  the  court  for  nearly 
three  years.  Ent,  even  by  the  most  liberal 
construction,  it  does  not  acquit  the  defend- 
ant of  the  charge  that  she  has  paid  out 
money  of  the  succession  without  authority, 
since  the  vouchers  tiled  by  her  show  that 
she  has  paid  $1,061.05,  or  $246.05  more 
than  the  motion  calls  for.  It  is  true  that 
there  are  a  few  cases  in  which  demands  for 
the  destitution  of  executoTB  for  making  pay- 
ments without  Huthority  have  been  £nied, 
where  they  have  satisfactorily  shown  that 
sut-h  ^ynients  were  made  in  discharge  of 
debts  justly  due  by  the  successions  adminis- 
tered by  them.  Dickgon  v.  Dickson,  23  La. 
Ann.  633;  Uourtt  Carmel  Church  Congrega- 
tion V.  h'arrelly,  34  La.  Ann.  533;  Sparrote'i 

to  as  a  material  tact,  are  explainable  np<m  the 
same  ground. 

It  must  be  remembered,  howerer,  that  tbia 
prluciiile  above  stated  may  he  changed  by  Mat- 
ute.  In  New  York,  tor  likstaDCe,  the  Code  of 
Civil  I'rocediire,  {  I75S.  eipresaly  makes  tin 
celebration  of  the  marriage  wltbln  the  state  * 
i;ruund  of  (nrlsdlctlon  without  reference  to 
domlcll. 

The  second  part  of  tbe  fotcgolng  proposition, 
to  the  elTecl  that  the  fact  thnt  tbe  mBrrlago 
wan  not  celebrated  at  the  forum  and  the  par- 
ties were  not  domiciled  there  at  the  time  of 
tbe  uiarrlsge.  does  not  deprive  the  court  of 
JuHidlctlOD  ir  one  or  both  are  domiciled  then 
nt  tbo  lime  of  tbe  suit.  Is  supported  by  the  fol- 
lowing cases:  Barlver  v.  Hoot.  10  Mass.  260; 
Hubbell  V.  ilubbell.  3  Wis.  6G2.  62  Am.  Dee. 
702;  DllBon  v.  DItfion,  4  R.  I.  87;  Jones  *. 
Jones,  67  Miss.  105,  0  So.  712;  Cheever  v.  Wil- 
son. U  Wall.  103,  IS  L.  ed.  604  :  Harleau  v. 
llarteau,  14  Pick.  IHl,  2G  Am.  Dec.  372 ;  Glllla 
V.  amis.  Ir.  Rep.  S  Eq.  ^97 ;  Brodle  v.  Brodlci. 
2  Swiibejr  ft  T.  2Sn,  30  I..  J.  M.  C,  N.  8.  ISS,  4 
L.  T.  X.  S.  307.  0  Week.  Hep.  815. 

la  D'AuvlIllers  v.  Her  Husband.  32  La.  Ann. 
COS.  It  was  held  that  the  court  of  Louisiana 
hod  Jurisdiction  notwlihstandlne  that  tbe  mar- 

slou  Is  upon  the  assumption  that  the  parties 
were  at  the  time  of  the  marriage  domiciled  la 
Louislaaa.  The  Implication  that  It  would  be 
othernlne  If  the  [>artles  bad  not  been  dnmlclled 
In  Louisiana  nt  tbe  time  of  the  marriage  seems 
to  be  upon  the  assumption  that  the  cause  of 
divorce  occurred  outside  of  Ijiuislana. 

In  Uoth  V,  Holb,  104  111.  ST,,  44  Am.  Rep.  SI. 
It  was  held  Ihot  a  decree  of  a  court  of  tbe 
Kingdom  of  Wiirtembcrg.  having  Jurlsdlcllon 
of  the  parties  and  subject-matter.  anuuDIng  a 
tuarrla^e  contracted  by  a  subject  of  tbe  Klng- 
In   Illinois  while  domiciled  In   that   stnie. 


n  the 
>n   of   a 


e  of  the  Kingdom   decltirlne 


out  llciiuse  of  tbe  sovereign,  null  and  void, 
would  be  n-ccsnUed  and  enforced  by  the  courts 
of  Illinois  In  determining  tbe  rlgbt  of  the  wife 
to  real  property  In  that  state  owued  by  the 
husband  at  the  time  of  his  death. 

ttcKides  the  foregoing  rases  In  which  the 
point  hna  been  ei press ly  decided,  there  are 
many  cases  that  have  proceeded  upon  the  as- 
sumption that  the  Jurisdiction  of  the  sutiject- 
matter  la  not  defeated  bf  the  fact  that  Ih* 
marriage  was  not  celebrated  at  the  forum. 

For  the  r^osona  eiplalued  In  subdivision  II., 
lupro,  a  decision  that  a  cuurt  has  Jurisdiction 
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Suecfssioit,  39  Lm.  Ann.  704,  2  So.  601. 
Upon  the  other  hand,  in  Reed  v.  Crocker,  12 
La.  Ann.  445,  an  executor  whb  held  liable 
for  the  pennltj  imposed  by  the  act  of  1837 
(now  Civil  Code,  art,  1150)  for  withdraw- 
ing funds  from  hank  without  authority,  ir- 
leapective,  apparently,  of  the  disposition 
made  of  such  funds;  and  in  Boulie's  8vc- 
cesaion,  32  T^.  Ann.  560,  the  sureties  of  the 
3  released,  upon  their  demand 


money  without  an  order  of  court,  although 
such  payment  had  been  made  in  di^icliaige 
iif  privileged  claims,  such  a.4  fuiieiiil  ex- 
jWiisRi,  liiw  charges,  etc.  This  court  said  in 
rhat  case,  through  Mr.  Justice  Fi;nner,  after 
referring  to  Civil  Code,  art.  1150:  "Ex- 
ecutors aod  curators,  where  their  violations 


have  bceo  inere^  tech- 
payment  of  debts  fonod 
to  be  really  privileged  and  reasonable  in 
amount,  though  without  order,  may  plead 
equity  against  the  enforcement  of  Uie  pen- 
nltiee  of  20  per  cent  damages  and  dismissal 
from  office;  but  the  right  of  the  surety  to 
require  a  termination  of  his  liability  and 
the  subatitutjoo  of  a  new  bond  is  rather  a 
privilege  to  the  surety  than  a  penalty  on 
the  executor,"  etc.  We  have  been  referred 
to  no  caae,  however,  in  which  an  executor 
has  been  excused  where  it  has  been  shown 
that  he  has  paid  out  the  money  intrusts 
to  him,  without  an  order  of  co^irt,  in  satis- 
faction of  cinim.i  for  which  (he  succession 
administered  by  hiin  was  not  liable.  We 
therefore  conclude,  in  view  of  the  several  ir- 
regularities which  have  characterized  the 
administration  of  the  defendant,  that  some 


to  decree  a  divorce  notwlthitaniUng  that  the 
marriage  was  celebrated,  and  the  parties  at  the 
time  of  the  marrlBge  were  domiciled,  In  another 
■tate  or  country.  If,  at  the  time  ot  the  suit, 
the;  were  domiciled  at  the  forum,  Invotrea  the 
point  that  the  existence,  or  zioneilBtence,  of  ■ 
caaae  of  dlvo/ce  la  to  be  determined  by  the 
law  ot  the  foram.  and  that  it  la  Immaterial 
whether  the  law  ot  the  place  where  the  mar- 
riage was  celebrated  recognlzea  any  cauae  for 
divorce  at  all,  or  the  particular  cauae  upon 
which  the  action  Is  founded.  In  the  foJlowlni 
caaea  the  rnle  la  stated  so  aa  to  uphold  the 
jDTlsdIctloa.  even  If  by  the  law  of  that  place 


jae  relied  npoo, 
la  recognUeil :  Harrlaon  v.  IlhrrlBon.  19  Ala. 
499:  Thompson  v.  State.  28  Ala.  12;  atand- 
rldge  V.  SUndridge,  31  Ga.  223  ;  Tolea  v.  Tol- 
en,  2  Blackf.  407,  20  Am.  Dec.  T42 :  Doraey 
V.  norsey,  7  Watta.  349.  32  Am.  Dec.  707; 
Cheely  y.  Clayton.  HO  U.  8.  701,  28  h.  ed.  208, 
.  4  8ap.  Ct  Itf^.  328. 

The  contract  of  marrlase.  beint;  tul  frenerfa, 
may  be  regarded  as  an  exception  to  the  nnl- 
versaJlty  of  the  rnle  that  the  law  of  the  place 
where  a  contract  la  made  goveros  In  determlQ. 
lug  its  construction,  obllftntloD,  and  enforce- 
ment, Ita  validity  or  Invalidity.  Bhreck  V, 
Shrech.  32  Tea.  STS,  5  Am.  Rep.  2S1. 

la  Uardlnic  v.  Alden,  9  Me.  140,  23  Am.  Dec. 
540,  whlLb  Involved  the  validity  of  a  decree  of 
divorce  rendered  In  Bhode  Island,  the  marrlag« 
bavlag  been  celebrated  In  MeasachUBeEta.  the 
dlvoixe  waa  rendered  for  Adulterr,  which  was 
a  cauae  of  divorce  both  under  tbe  law  of  Uaasa- 
cbuaetta  and  that  of  Maine,  so  that  there  was 
no  conflict;  but  the  court  said  ttiat  If  It  had 
been  otherwise  It  would  not  bare  followed  that 
the  decree  of  divorce  would  nut  have  been  valid 
under  the  Constitution  and  laws  of  the  trnlted 
States  with  reference  to  giving  full  faith  and 
credit    to    the    Judicial    proeeedlnga    of    other 

It  was  beld  In  an  early  case  In  Soutb  Caro- 
lina (Hull  V.  Hull,  2  Strobb.  Eq.  174)  that  a 
marriage  celebrated  In  South  Carolina  was  In. 
dlBBOluble  In  any  other  state.  Ttiat  decialon 
was  followed  In  Dulte  v.  Fnlmer,  0  Rich.  Kq. 
121.  In  tbe  former  case  tbe  court  said  the 
lea  leol  confroctui)  rumlaties  a  Just  rule  for  the 
Interpretation  of  tbe  rights  and  obllgatloaa  un- 
der the  marrlsge  coatiiuit.  as  It  doea  In  the  caae 
of  other  FODtracta  If  the  doctrine  Is  placed 
npoD  that  giDuud.  It  would  seem  not  to  apply 
to  a  divorce  granted  apon  a  ground  wblch 
would  be  a  cause  ot  divorce  by  the  law  of  the 
place  where  the  marriage  waa  oelebrated, 
B9  L.R.  A. 


tboogli  Ruch  qualification  conid  not  affect  tbe 
application  of  the  doctrine  to  a  marriage  cele- 
brated In  South  Carolina,  since  that  atale  rec- 
ogolKes  nu'  cause  for  divorce. 

3ee  also  UcCrecry  v.  Davis.  44  B.  C.  105,  38 
L.  R.  A.  6S:i.  22  S.  E.  178,  Infra,  IV.  a,  2,   (b), 

laj. 

In  Irby  v.  Wilson,  21  N.  C.  {1  Dev.  k  B.  Bq.) 
Ses,  the  cuun  ot  .N'orth  Carolina  was  urged  to 
refuse  recogaltlun  of  a  divorce  rendered  In  Ten- 
nessee upoa  the  ground  that  the  parties  were 
married,  and  the  matrimonial  domlcll  was  or- 
Iglnallf  eatabllibed.  In  South  Carolina  where 
divorces  are  not  allows  on  any  ground.  The 
court  did  refuse  to  recognise  the  TenaesBee  di- 
vorce, but  not  upon  that  ground.  The  eipreaa 
ground  of  the  decialon  wan  that  the  defendaut 
In  the  divorce  suit  was  not  a  subject  of  Ten- 
nessee, but  a  cltlaen  of  North  CaioUoa,  and  was 
not  served  with  procesa.  and  waa  therefore  not 
subject  to  the  Jurisdiction  of  TennesEev  or 
amenable  to  her  tribunals.  This  case  bos 
sometimes  been  auppoaed  to  support  the  doc- 
trine of  Hull  v.  Hull,  2  Strobb.  Eq.  174,  but 
that  It  does  not  is  apparent  from  the  conces- 
sion made  by  the  court  tbat  the  decision  mlgbt 
have  been  different  it  tbe  wife  bad  been  dom- 
iciled In  TenneBaee.  although  abaent  therefrom 
at  the  time  of  the  divorce.  Tbls  concession 
clearly  allows  tbat  the  ground  of  the  decision 
wai  that  the  TennesEee  court  did  not  have 
Jurisdiction  of  the  person  of  tbe  defendant,  not 
tbat  It  did  uot  have  Jurisdiction  of  the  sabject- 

It  waa  at  one  time  beld  In  England,  upon 
the  supposed  authority  of  Ixilley'a  Cobp.  Itusd. 
*  R.  C.  C.  237.  2  Clark  (•  F.  HB;,  that  an 
KnglUh  marriage  Imeaning.  evidently,  a  mar- 
rtnse  celehrnted  in  EUfiland  between  persons 
domiciled  there)  could  not  be  dissolved  in  an- 
other state  or  country.  Tbe  decision,  aa 
stated  by  tbe  reporter,  was  tbat  such  a  mar- 
rlsge  cannot  be  dlaaolved  In  another  stale  or 
country  for  grounda  on  which  It  was  not  liable 
to  be  BO  dlseolved  In  England.  The  particular 
ground  of  divorce,  however,  does  not  seem  to 
hare  been  treated  as  a  quail  fl cation  of  tbe 
doctrine  dcrlng  ttie  time  It  was  recognlicd  In 
England :  and  at  the  time  of  tbe  de- 
cision referred  to  there  was  no  way  of 
procuring  n  divorce  In  Kngland  except  by  an 
act  ot  Parlinment.  The  doctrine  of  this  rase 
was  followed  In  McTarlhy  v.  De  Calx.  2  Rubh. 
Ic  M.  820.  2  Clark  ft  V.  jH8  ;  Re  Wllson^s  Trusts, 
t,.  R.  I  Eq.  247;  Blmonln  v.  Mallnc  2  Swnbey 
A  T.  67.  29  L.  J.  M.  C.  N.  S.  B7.  S  Jar.  N,  S. 
Cai.  2  I..  T.  N.  B.  327.  In  tbe  tstter  case  the 
doctrine  wsk  applied  although  both  parties  at 
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other  person  should  be  placed  in  charge  sf 
this  succession. 

2.  Couaideriug  the  opposition  to  the  ac- 
counts, we  find  that  the  executrix  bad  re- 
ceived, prior  to  the  date  at  which  said  ac- 
count was  prepared,  $l,3T6,  and  that  she 
had  charged  herself  with  31,125.  She  should 
be  required  to  debit  her  account  with  S25U 
additional.  The  propositions  that,  as  wid- 
ow in  community  of  the  decedent,  she  has  a. 
right  to  appropriate  to  herself  one  lialf  of 
the  revenues  or  property  of  the  euccession 
while  it  is  still  under  administration,  and 
that  the  opponents  are  estopped  from  in- 
siiiting  upon  her  accounting  for  what  she 
has  actually  received  in  her  cBpa<*ity  of  da- 
live  t-'iccutrix,  because  they  have,  here  or 
els<;whi're,  alleged  tliat  the  property  of 
which  such  receipts  are  the  revenues  does 
BOt  belong  to  tlie  succession,  are  equally  un- 


tenable. The  widow  in  aommunity  can  take 
nothing  save  her  interest  in  the  r«8iduuiii 
after  Aie  community  has  been  administered 
uad  its  debts  paid;  and  as  to  the  other 
proposition,  it  is  enough,  for  the  present, 
that  the  executrix  actuuUy  collected  certain 
moneys  for  account  of  the  succession,  and 
that  the  opponents  are  testamentary  heirx. 
If  there  i»  any  estoppel  in  the  matter,  it  is 
double,  and  slie  should  be  first  estopped  to 
set  up  the  plea  a:<  against  a  demand  for  nn 
accounting  for  moneys  so  received.  The 
Buggedtion  in  the  brief  that  this  court 
should  det'ree  that  the  cxecjitrix,  who  ha<i 
uharRod  her-'-!f  with  «t.l::.i  a->  eollccted  for 

the  court  only  u»  an  appellee,  and  who  li:i- 
not  even  lilcd  un  aiiH'.vcL-  to  the  npppal. 
alioutd  be  credited  back  with  one  half  of  tin' 
amount  so  charged,  upon  the  ground  that  to 


the  time  of  the  marrlBge.  which  was  celebreted 
la  Englaad.  were  domiciled  In  France  and  im- 
medlnlely  thereafter  returned  to  the  In  tier 
country.  In  UrlKSS  T.  Brlggs,  26  Week,  Hep. 
702,  L.  E.  S  Proh.  Dlv.  103.  49  L,  J,  Prob.  N. 


8.  S8.  the  conn  proleued  to  apply  thi 
liOlley's  Case:  but  la  this  caM  Ihere  was  an 
express  fladlnR  that  the  party  who  procured  the 
foreign  ^jvoree  was  not  domiciled  In  the  coan- 
try  where  it  waa  grKntear       '  ~  — 

In  Tovey  v.  I.iadaay,  1  Dow.  P.  C.  T2«.  also. 
Lord  Qdon  expressed  a  doubt  whether  an 
Encllsli  marriage  could  be  dlssolTed  by  a 
Scotch  dirurce. 

In  Blrt  *.  Bontlnes.  L.  H.  1  Prob.  A  Dlv.  487, 
»7  L.  J.  M.  C.  N.  8.  SO.  18  L.  T.  N.  S.  S86,  10 
Week.  Bep.  SIS,  It  waa  held  that  a  decree  of 
dlrorce  irraoted  by  a  Belglsn  coart  by  tbe  mu- 
tual consent  ot  the  parties,  dlasolTlng  a  cere- 
nonlal  marriage  celebrated  In  that  conntry,  did 
Dot  alTect  a  previous  Scotcb  marrlSEe  cele- 
brated between  the  same  parties.  Tbe  court 
■aid  tbai  It  tlH)  divorce  bad  purported  to  affect 
tbe  Scotcb  marcinge  It  wonld  have  been  neces- 
sary to  coDslder  how  tar  tbe  law  of  Bugland 
would  adopt  and  act  upon  the  dissolution  of  a 
valid  Bcotch  marriage  by  a  foreign  conrt,  npoa 
a  ground  unknown  to  the  taw  of  England, 
namely,  the  mutual  consent  of  the  parlies. 

In  Warrender  v.  Warrimder,  9  BUgh  N,  B. 
129.  tbe  House  of  Lords,  opon  appeal  from  a 
decision  of  the  Scotch  court  of  aesBlons,  in  a 
suit  tor  divorce,  held  that  a  marriage  contracted 
a  domiciled  SeotchDiaD  In  Bngland,  tbe  par- 


tbat  c 


B  tide,  1 


nu-poBes  ot   the  ault.  dum- 

,    might   be   dlBsolved   by   a 

Scotch  divorce.  Tbe  Lord  Chancellor  said 
that  It  was  Dot  neceaaary  to  a  declalon  ot  the 
ease  to  Impeach  the  authority  of  Lollef's  Case, 
or  of  nny  other  that  may  have  been  determined 
In  Rii!;land  upon  the  authority  of  that  case ; 
that  Ihe  decision  In  Hiat  case  was  merely  to  tbe 
effecr  that  tbe  courti  of  England  would  not 
reco^ze  the  validity  ot  a  Scotcb  divorce,  and 
that  that  case  did  not  Involve  the  right  ot  the 
ttcnich  court  to  grant  a  divorce,  or  lla  effect  In 
Scotland.  Kc,  however.  diBcusscd  the  decision 
In  the  Lolley  Case  at  considerable  length,  and 
■ntiinnted  his  disapproval  ot  It. 

In  Harvey  v.  Famle,  L,  R.  8  App.  Cas,  43. 
S2  L.  J.  I'rub.  V.  a.  33,  4.1  L.  T,  N.  8.  273,  31 
Week.  Rep.  433,  47  J.  P,  308  (Affirming  L.  R. 
S  Prob.  Dlv,  45,  BO  L.  J.  Prob.  N.  S.  17,  43  L. 
•r.m.  B.  737,  29  Week.  Rep.  409.  which  affirmed 
L.  R.  5  Prob.  Dlv.  1S8I,  a  Scotcb  divorce  dla^ 
ioIrlDg  a  marriage  celebrated  in  England  was 
nph^ld  In  j^giand,  tbe  case  being  distinguished 
SO  L.  R.  A. 


from  Lolley's  Case  npon  the  ground  that  tbe 
phrase  "Cngllah  marriage,"  as  used  In  that 
case,  bad  reterence.  not  only  to  a  marriage  cel- 
et)rated  In  Kngland.  but  to  a  marriage  lietwvcu 
persons  domiciled  In  England,  wbereaa  la  the 
case  at  bar.  while  the  woman  was  domiciled  In 
England,  the  man  was  domiciled  !□  Scotland, 
and  the  matrimonial  domlell  was  estaUiahed  lu 
tbe  tatter  country.  A  similar  distinction  was 
made  In  Uaghee  v.  U'Alllater,  3  Ir.  Cb.  Rep. 
004 ;  and  Turner  v.  Thompsaa,  30  Week.  Rep. 


iOZ. 


V.  Pitt,  4  Uacq.  H.  L.  Cas.  027.  10 

736,  10  L.  T.  N.   S.  828.  12  Week. 

I.  1089:  Shaw  V.  UoQld.  L.  R.  3  B.  L.  661, 


37      L. 


N. 


433,      18      L. 


Dolphin  V.  Robins,  7  H.  ] 
Cos.  390.  2S  L.  J.  Prob.  N.  8.  11.  B  Jur.  N. 
S.  1271.  and  Conway  v.  Reailey,  3  Hagg. 
Eccl.  Rep.  eS9,  Scotch  divorces  dissolving 
EngUab  marriages  were  refused  recognition  Id 
England  upon  tbe  ground  that  the  parties  were 
not  bona  flde  domiciled  In  Scotland  at  tbe  Ume 
of  the  divorce,  withoat  expnaaly  holding  that 
ttiey  would  have  t«eD  recogolxed  If  there  had 
been  a  bona  Bde  domlell  Id  Scotland.  In  Dol- 
phin V.  RoblDB.  7  H.  L.  Caa.  890,  2fl  L.  J.  Prob. 
N.  S.  11.  B  Jur.  N.  S.  1271,  the  court  expressly 
refralaed  from  expressing  an  opinion  on  this 
question.  In  Sbaw  v.  Gould,  L,  R.  3  H.  L.  5:il. 
37  L,  J,  Oh,  N.  a.  483,  18  L.  T.  N.  8,  833,  how- 
ever. Lords  Chelmatoid,  Weatbury.  and  Colon- 
aay  tnok  occaiilon  to  repudiate  ttie  doctrine  that 
an  Kngllsh  marrisge  Is  Indissoluble  by  the 
courts  of  another  country  where  the  parties 
have  acquired  a  domlell,  and  expressed  the 
opinion  that  Lolley's  Cose  was  no  authority  for 
such  dottrlne.  hut  that  the' decisions  In  that 
case  sbould  be  limited  to  the  facts  therein  In- 
voWed.  and  did  not  extend  beyond  the  case 
where  there  was  no  bona  Ude  domlell  In  the 
country  where  tbe  divorce  was  rendered. 

Tbe  doctrine  of  Lolley's  Case  has  now  been 
clearly  limited  to  cases  where  tbe  parties  to 
the  divorce  did  not  have  a  bona  dde  domlell  In 
the  country  where  tbe  divorce  was  granted,  al- 
ttiough  they  may  have  bad  sucb  S  domlell  Sa 
ibe  statute  of  that  country  contemplated  for 
tbe  purpnscs  of  divorce. 

In  Le.Sueur  v.  I*  Sueur.  L.  R.  1  Prob.  Dlv. 
139,  4&  L.  J.  Prcib.  N.  S.  73,  34  L.  T.  N.  S. 
511.  24  Week.   Rep.  610,  It  was  said  that 
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render   them   sraenabli 


t  that  the  tSrolch  court  has  no 
'e  an  English  marriage  where 
not  domiciled  In  Scotland,  hut 


>   the  Jurisdiction   of 
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that  exrt«nt  the  cdhj^  is  erroDCOua,  she  be- 
ing entitled  to  retain  it  as  ividow  in  corn- 
muni^,  con  hardly  be  seriously  intended. 

Considering  the  items  on  the  credit  side 
of  the  account:  Items  1  and  2,  amounting 
to  $150,  it  ia  admitted,  were  properly  dieal- 
lowed.  Item  3,  $225.  The  credit  in  connec- 
tion with  this  item  is  $223.60,  which,  it  is 
mid.  waa  paid  to  redeem  the  Honey  island 
property.  The  evidence  upoa  the  Buhject  is 
not  in  the  record  before  us,  and  the  question 
of  the  correctneBB  of  the  credit  must  rest 
in  abeyance  until  the  issues  presented  in  the 
record  No.  13,739  are  determined.  Item  4, 
$175,  tor  taxes,  interest,  etc.,  on  the  Honey 
island  property.  We  find  no  evidence  in 
the  record  concerning  this  item,  but  will 
reserve  the  rights  of  the  defendant  with  re- 
bpi'Ct  thereto.  Items  S,  $6;  6,  $47;  IS,  <6; 
US,  17,  18,  1»,  20,  and  21,  amounting  to  S72; 


26,  $10.35;  26,  $19.36;  27,  $2;  28,  $10;  and 
a,  $S5, — being  costs  and  chargeE  dieburaed 
Ijy  the  defendant  from  the  funds  of  the  mus- 
ceesion  in  connection  with  her  efforts  to  ea- 
tabli^  the  validity  of  her  divorce  from 
ManHcoe  and  her  subsequent  marriage  to  E. 
B.  Benton,  have  no  proper  place  upon  ber 
account  as  general  charges  against  the  suc- 
cession. Item  9,  8450,  "to  John  C.  WickliSe, 
attorney  for  Mrs.  Bachael  Peytral ,  legal 
heir  of  the  auccession."  This  item  also  falls 
within  the  ruling  applied  to  the  items  last 
above  mentioned.  Oovrjon'a  Siicccssiott,  10 
Rob.  (T.a.}  541;  Bailey's  Suocesiion,  27  Ia. 
Ann.  58fi;  Hugkea's  Succession,  14  La.  Ann. 
STQ;  FloraiKe'a  Suceegsion,  36  La.  Ann. 
304.  Items  7  end  14,  $100  and  $20,  respect- 
ively, coste  of  court  on  account.  These 
items  are  sustained  by  the  evidence  and  are 
admitted.     Item   8,   $460,   "on   account,   ai- 


ibe  Scotch  court:  tbat  It  did  not  decide,  and 
that  no  other  case  has  decided,  that  the  law  of 
I'^nK'aud  does  not  recognize  the  rlsbt  or  author- 
Uy  or  anj'  court,  whether  domestic  or  forelgu. 
to  dissDlre  an  Kugllsh  marriage  for  an7  cause 
or  tor  any  pretext  whatever. 

In  Lc  Menurler  v.  I«  Mesurler  (18951  A.  C. 
317.  U4  L.  J.  P.  C.  N.  S.  97.  the  court  said  that 
the  doubt  created  b;  the  oplaloDS  ol  the  com- 
luon-law  Judges  In  LoUey's  Case,  wbeCher  the 
principle  of  International  law.  according  to 
which  a  decree  of  divorce  dlssolvlni;  the  mar- 
riage of  parties  domiciled  within  [be  Jurisdic- 
tion of  the  court  ougbl  to  be  respected  by  the 
tribunals  of  every  clvlllied  country,  wna  con- 
sistent with  Ihe  law  ot  L:ngtand,  wblch  at  thai 
time  did  not  allow  a  marringe  to  be  Judicially 
dissolved,  has  sir'*  been  dispelled,  and  that  the 
rule  Is  DOW  settled  that  an  Kngllsh  marriage 
liptweeoi  persons  at  that  time  domiciled  In 
Hnglnnd  miiy  be  dissolved  by  a  decree  ot  a 
court  of  a  country 


B   fide 


Idled. 


.'  rendered  by  a  court 
ot  Cape  Colony  In  Africa,  dissolving  a  mar- 
riage contracted  in  Ireland,  between  persona 
tbeii  domiciled  there,  wilt  be  upheld  aa  valid  In 
Knglund  If  the  parties  were  domiciled  In  Cape 
Colony  at  the  rlnte  the  divorce  wsa  rendered. 
iJcott  V.  Atty.  (Jen.  L.  R.  11  Prob.  DIv.  128. 

So,  the  fact  that  the  parties  to  a  divorce 
suit  were  dnuilclled  In  Kogland  at  the  time  of 
Ihe  marrlDKe.  and  at  the  time  of  the  commeoce- 
mcnt  of  iiD  action  for  divorce,  Is  sutBclenC  to 
Blve  the  court  JurlKdIctlon  notwithstanding 
that  the  marring,  and  the  foils  on  wblcb 
the  action  la  based,  took  place  Id  India. 
Italciirr  v.  llntclllT,  1  Bwabey  &  T.  467,  20  L.  J. 
■M.  C.  N,  S.  171. 

c.  Place  of  marital  offeitat. 

It   follows,   from   the   principle   of   laterna- 

tlonal  law.  tbat  Jurisdiction  of  the  subject, 
rantter  of  divorce  dejWDdx  upon  the  domlcll 
(«r'pro.  III.  B.  1  and  2).  tbnC  so  far  as  prin- 
ciples of  Internatiotial  law  ore  concerned.  Jnrla- 
dlctlon  cannot  be  based  on  the  fact  that  the 
mitrltal  oiTense  occurred  at  the  forum ;  and  it 
Is  so  stated  Id  Pate  v.  I'ale,  0  Mo.  App.  49. 
and  Vnn  Tosaen  v.  Stntc,  37  Ohio  St.  317,  41 
Am.  Rep.  507.  and  Implicitly  assumed  In  many 
other  cases.  Tbis  principle,  however.  Is.  of 
course,  subject  to  change  by  statute,  and  In 
some  Jurisdictions  the  occnrrence  of  the  marital 
offense  at  the  forum  Is  made  a  ground  of  Juris 
diction  without  releronce  to  tbe  domlcll  of  the 
parties.  Thus,  In  Smith  T.  Smith,  4  Uackey, 
fi9  L.  R.  A. 


2S5.  it  waa  held  tbat  tbe  fact  that  tbe  cauae  ot 
divorce  occurred  In  tbe  District  of  Colnmhia 
gave  tbe  court  of  that  district  Jarladlctlon,  al- 
though tbe  petitioner  was  a  nonresident.  Tbe 
declaloD  Is  based  upon  tite  Implication  from  the 
Btetutory  provision  tbat  no  divorce  shall  ha 
granted  for  any  cause  "which  sliaJl  bave  oc- 
curm]  out  of  the  District."  untesa  tbe  party 
applying  for  tbe  same  Shalt  have  been  a  ml- 
dent  Id  the  l~'lslrlct  for  two  years  Deit  preced- 
iDg  application. 

m  Rtokes  V.  Stokes.  1  Mo.  320.  It  waa  held 
that  adultery  was  a  good  cause  for  di- 
vorce a  Bieiuo  et  Ihora  It  committed  wllhin  the 
state,  or  while  the  Injured  party  was  domiciled 
In  tbe  state.  It  la  not  clear  whether  the  court 
meant  that  the  occurrence  of  the  nTpiise  with. 
In  tbe  state  wouM  be  siimrlcut  If  Ihe  petitioner 
was  domiciled  In  the  ainte  at  the  time  of  the 
suit,  or  would  be  Bufflclent  without  refewnce  to 
Ibe  domlcll  at  that  time. 

It  Is  nlso  well  establlahed,  aa  a  principle  of 
Intematloual  law.  that  tbe  mere  fact  that  the 
offense  did  not  occur  at  the  forum  dofs  not  de- 
feat the  JiinsdlcHnn.  Cheever  v.  Wilson,  9 
Wall.  108.  19  L.  ed.  804:  Cheelv  v.  Clayton, 
110  U.  9,  701.  28  I,,  ed.  298.  4  Sup.  Ct.  Rep. 
:i28;  Thompson  v.  Stale,  28  Ala.  12:  Hanberry 
V.  Itanberry.  29  AIb.  719:  Tolen  v.  Tolen,  2 
BInckf.  407.  20  Am.  IVc.  742;  Wllcoi  v.  Wll- 
cux.  10  Ind.  4:16:  Smith  v.  Smith.  4  c;,  Greetie, 
2G6:  U'AuvlIUers  v.  Her  tlusband.  .1^  1^,  Ann. 
eOS:  Harding  v,  Alden,  9  Me.  140.  2n  .\ni.  Dec. 
-~>49.  Hbaw  V.  Shaw,  98  Mass,  inS :  Jones  v. 
.Tones.  07  Miss.  195.  6  So.  TIB;  Payeon  v.  Pay- 
son.  34  K.  H,  5lfi  ;  Dltson  v.  Dltson.  4  R,  I.  87 : 
State  V.  Goodrich.  14  W.  Va.  834:  llul.bell  v. 
Ilubbell.  3  Wis.  062.  «2  Am.  Dec.  702 :  GIIlIs  v. 
(Jlllls,  Ir.  Itep,  8  Eq,  S97. 

sttmed  and  acted  upon  ihe  prlnrlnle. 

Tor  reasiins  stated  In  snbdlvlslon  II..  »iipm. 
the  derlBlons  Id  the  cawa  Inst  cited  Invnive  Ihe 
proposition  that  the  fact  tbat  the  nM'^ed  of- 
fons'^  occuned  outside  of  th"  fornro  duea  not, 
so  far  as  principles  of  Internntlonal  law  are  coa- 
cerned,  prevent  It  from  conaMtutIng  n  cnuap  ot 
dlvon-e  under  the  low  of  Ibe  fomni.  IhouFb  It  Is 
■•bvlouB  that  the  statutes  of  the  forum  di-nnlng 
'ht  enuafs  for  which  divorce  may  he  aronred 
may  make  the  fact  whether  the  aMi':;°d  cause 
occuri-ed  wllhin  or  wlibont  the  forum  Important 
upon  this  point:  hut  It  the  B:aiii'<<s  of  the 
forum  do  restrict  the  coubbs  of  divorce  to  those 
■iccurrtng  at  tbe  fonim.  It  fnllows,  ffom  Ihe  fact 
■hat  Ibe  courts  ot  one  Jurisdiction  do  not  under- 
take to  enforce  a  caus~  of  sctlon  for  divorcn 
created  by  the  laws  of  another   (tn^ra,  II.), 
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tcmev's  fees  to  Stifft  ft  Madison,  for  auecea- 
flion."  There  is  tome  coafiuion  as  to  what 
is  meant  by  tbe  itemB  of  attorney's  fees 
which  «ppesr  on  the  account;  it  being 
flaimed  t^'  the  counsel  representing  the  de- 
(pndants  Airs.  Benton  and  Mrs.  Peytral,  in 
the  brief  filed  by  them,  that  the  item  No, 
fl,  "to  John  C.  Wickliffe,  attorney  for  Mrs. 
Rachacl  ¥,  Peytral,  legal  heir  of  the  succea- 
«ion,"  docs  not  represent  a  claim  tor  attor- 
ney's fees  due  by  Mr«.  Peytra],  but  by  the 
mc<.TAsion,  and   therefrom    arises    the    con- 


tral's  attorney,  why  does  tbe  language  used 
express  that  idea.,  and  no  other !  The 
learned  judge  a  quo  relegated  both  of  these 
questions  to  a  future  account,  saying : 
"items  8  and  9,  attorney's  fec<<,  must  be 
placed  ill  n   new  account,   and   the  services 

tliitt  the  courts  ot  tbe  fomm  have  no  Jurisdic- 
tion to  grant  a   divorce  for  acts  occurring   In 

ground  of  divorce  by  the  law  of  tlie  mate  where 
they  orcun-ed.  nad  would  have  constituted  n 
ground  oC  divorce  by  the  law  tif  the  forum  If 
they  hud  occurred  at  the  forum.  This  coudu- 
slon  would,  of  course,  be  avoided  If  tbe  statute 
<if  tbe  roruDi  Hhr.uld  elpresaly  give  the  courta 
JorUdlctlon  to  grant  dlvorcps  for  acta  wblcb 
are  u  ground  of  divorce  bntb  by  tbe  law  of  the 
place  where  Ibey  occurred  end  by  the  law  of  tbo 
forum.  In  such  case,  however,  the  cdubc  of 
4170^%  would  aim  be  determined  by  the  law  of 
the  forum,  nnd  not  by  tbe  law  of  tbe  place 
where  (be  cause  occurred,  althoi^gh  upon  tbis 
hypotlieala  tbe  concurrence  of  tbe  two  laws 
would  be  esfccntlal  to  bring  the  cause  of  divorce 
within  the  statule  of  tbe  forum. 

In  Uartlu  v.  Martin.  4T  N.  H.  S2.  It  was  beld 

Jurisdiction  are  not  a  cause  for  divorce  In  New 
Hampsblre.  but  this  decision  waa  tbe  result  of 
a    coiiatructlnn    of    the    language   ot    the    New 

In  Illtcblns  T.  Flitcblns.  41  Til.  App.  82,  tbe 
eoort,  while  impliedly  conceding  that  the  fact 
that  the  alleged  cause  of  divorce  occurred  In 
.....  .._! 

of  tbe' 

where  the  oDense  occurred  and  where  the  par- 
tlea  were  st  the  time  domiciled  might  be  taken 
Into  conslderstlon  In  passing  upon  the  merits. 


luia  beeu  shown  In  the  last  subdivlslMi 
as  a  principle  of  International  law.  though 
anbjocl    to  change   liy   statute,    the    place 


It  _ 

wbere  the  ofeose  was 

tipoo  the  quesllon  of  Jurls^etlon  over  the  wib 

ject-matter;   but   a    dllTerent   guestloa   Is   pre 

sentod  when    It  snpenrs  that  not  only   the  of 

fenw  was  commuted  outside  ot  the  forum,  bu 

Ihot  nellher  of  thp  pnrtlea  at  tbe  time  Iheren 

was  domiciled  at  tbe  forum,  though  one  or  bnil 


HtstsR.  N'cw  Yoric  for  Instance,  tbe  fact  that 
both  parlies  were  residents  of  tbe  slate  when 
the  oirrnse  was  committed  Is  eipresBly  made  a 
groiiiid  of  Jurladlctlon,  without  reference  to 
tb^r  les'dence.  at  the  time  ot  the  commence- 
ment or  Ibe  suit:  but  even  la  New  York  tbe 
fact  thnt  tbe  parties  werp  not  domiciled  at  the 
forum  St  the  time  of  'be  oTeuse  does  not  neccs- 
mrlly  defeat  tlie  jDrlsdlction,  wblcb  may  r«U 
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specified,  so  that  the  court  can  decide  what 
service  was  rendered  on  behalf  of  the  estate," 
We  have  concluded,  however,  that  item  8 
has  by  its  terms  nothing  to  do  with  the  es- 
tate, and  we  hai'e  rejected  it  for  that  rea- 
son. Upon  the  other  hand,  item  8  is  by  its 
terms  a  charge  for  services  rendered  to  the 
estate,  and  we  are  of  opinion  that  there  Ib 
sufficient  evidence  to  justify  us  in  allowing 
it.  Wc  agree  with  the  judge  a  quo,  how- 
ever, that  the  necessity  for  the  expenditurai 
for  telegram*  and  trips  to  Amite  and  Cov- 
ington is  not  made  auflicicntly  apparent. 

The    particular   legatee,  Mrs.    Mary    E. 
Monroe,  aska  to  he  recognized  as  a  creditor, 

Eartly  privileged  and  partly  ordinary — 
irst,  for  $1,G05,  for  services  as  housekeep- 
er, from  July  23,  1888,  to  June  4,  1807.  at 
S15  per  month;  and,  secondly,  for  $1,309 
for  services  as  nurse  during  tne  last  iUnesB 

on  other  grounds,  e.  g,,  that  tbe  marriage  was 
celebrated  In  the  state;  or  that  the  offense  waa 
committed  within  the  state,  and  the  Injured 
party  Is  a  resident  of  the  slate  at  the  com- 
mencement of  the  suit  (Code  Civ.  Proc.  | 
1750).  In  the  abBcnce  of  a  Blatule  on  the  sub- 
ject, Che  courts  generally  proceed  upon  the  a»- 
eamptlou  tbnt  It  ooe  or  both  parties  are  dom- 
iciled at  the  forum  at  the  time  o!  Ibe  suit, 
the  fact  that  both  were  domiciled  elsewhere  at 
the  time  the  alleged  causL  of  divorce  occurred, 
does  oot  defeat  the  court's  Jurisdiction  of  the 
Bubject-mattcr.  though,  as  will  subsequently  ap- 
pear, there  ate  some  caaea  which  Bnprcasly  hold 
tbe  contrary.  Tbe  authority  for  this  proposi- 
tion' ot  the  courts  than  In  cssca  eipressly  dis- 
cnailug  ibe  point.  In  many  of  tbe  New  York 
cases  cited  In  IV.  b.  2.  V>1.  (2),  Infra,  tor  In- 
atance.  where  decree*  rendered  In  other  atatea 
were  refused  reci^cnitlon  because  the  defendant 
waa  not  personally  subject  to  tbe  Jurisdiction 
of  the  court,  the  cause  ot  divorce  arose  while 
the  parlies  were  domiciled  In   New  York,  and 


yet  li 


e  ot  t 


s  It  s 


deprived  the  court  of  tbe 
other  state  of  Jurisdiction  of  tbe  subject-matter 
If  the  defendant  has  been  personally  subject  to 
the  .lurlsdlcllon.  In  the  following  cases  the 
point  la  squarely  decided  In  favor  ot  the  Jurls- 
dlctloa,  ao  far  as  It  rests  upon  principles  of  In- 
ternational Iflw.  or  statutes  which  m»y  be  COD- 
atrued  confoimsRIy  to  lbn»e  principles,  not- 
withstanding Ihat  the  alleged  cause  of  divorce 
occurred  while  the  parties  were  domiciled  In 
snolhcL'  stale:  Thompson  v.  State.  28  Ala.  12  : 
Thompson  v.  Thompson,  fll  Aln.  301.  11  I..  R. 
A.  4'i:i.  8  8o.  419:  Dunham  v.  riunhnm.  1112 
til.  SSll.  .ir.  r..  H.  A.  70,  44  N.  E.  S41 ;  Tolen  v, 
ToleQ.  2  Blackf.  407.  2U  Am.  nee,  742:  Wilcox 
V.  Wllcoi.  10  Ind.  430:  Smith  v.  Hmlth.  4  (). 
Greene.  2UI1 :  Colbum  v.  Colburn,  70  Mich.  647, 
3S  N.  W.  007;  DItson  v,  llltson.  4  R.  I.  87. 

In  Chivver  v.  Wilson.  9  Wall.  ION.  19  L.  *d. 
604.  tbe  statement  of  the  opinion  Is  merely  that 
the  "place  of  the  olTense  Is  of  no  conaet|uence ;" 
but  apparently  the  olfenne  was  committed  be- 
fore the  actiiilBltlon  ot  the  domlcll  at  tbe  forum. 

In  Tolen  v.  Tolen,  2  Dlackf.  407,  20  Am, 
T>ec.  742,  the  court,  after  referring  to  tbe  .Vew 
York  statute  above  referred  to.  s'lld :  "We 
bnve  no  such  statutory  provisions  as  these,  and 
theietoi'e  the  Judicial  decisions  of  tbnt  stale 
freferrine.  evidently,  to  the  New  York  deci- 
sions upon  Ibe  question  as  to  the  Jurlxdtetlon 
of  the  New  York  courts),  founded,  ss  they  are, 
on  the«e  utatutes.  can  abed  but  tittle  llgbt  on 
tb«  point  now  under  . 


IH 
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of  the  deceased.  There  is  not  the  least  evi' 
dence  in  tlie  record  to  suBtain  the  charge 
made  by  Mrs.  PeytraJ  and  heT  husband  with 
regard  to  the  relations  which  subsisted  be- 
tween this  opponent  and  the  decedent.  Upon 
the  contrary,  it  is  shown  without  contradic- 
tion that  the  opponent  is  a  woman  of  good 
character,  who,  while  in  charge,  as  house- 
keeper, of  the  decedent's  establishment,  ban 
livri  there,  surrounded  by  her  grown  chil- 
dren and,  moi'c  recently,  grandchildren; 
and  it  is  a  significant  fact  that  during  that 
time  the  house  was  visited  by  the  decedent's 
sister,  who  lived  with  him  for  a  while,  and 
who.  with  other  reputable  witnesses,  gives 
(o  the  o|)[ioiipnt  her  unqiriilifieii  approval. 
Itut  the  vcUitioji'j  bctwocn  the  optjoncnt  and 
tho  decedent,  miobjeot  ion  able  thoilfih  they 
were,  ceased  at  an  early  date  to  be  those  of 
master  and  servant  in  the  ordinary  accep- 


pears  to  have  given  employment  in  his  n 

to   those   of   tiiem   wbo   were   able   to  work 

there.     When  he  met   with   accidents,   as  be 


did  0 


r  fell  s 


nursed  back  to  health  and  strengtii,  and 
showed  his  gratitude  by  some  extra  liberal- 
ity; but  the  evidence  does  not  justify  the 
belief  that  there  was  any  question  of  wages 
between  him  and  the  opponent  for  a  long 
time  before  his  death.  And  it  was  because 
of  that  fact  that  he  made  the  opponent  his 
particular  legatee,  and  left  her  $5,000  and 
the  house  in  which  she  lives,  irniler  tht'>e 
circumstances,  the  claim  which  she  -lets  up 
for  ivn^cs  should  not  be  allowed. 

3.  In  support  of  his  judgment  upon  the 
application  to  bond  the  sequestration,  the 


fiince,  aa  bIiowd  in  siibdlvEaion  II.,  tupra,  tbe 

courln  111  one  JurJBdLctlan  do  not  tmdertake  to 
enlorce  the  divorce  lawa  of  another,  and  there 
cau.  therelore,  be  no  divorce  eicepl  fur  a  cause- 
declared  by  the  law  of  the  lorum,  It  la  not  sp- 
pnreuc,  uiwn  prlnclpLe.  how  the  question 
wbethur  tbe  acta  relied  on  roagtltuted  a  ground 
o(  divorce  by  tbe  law  at  the  place  where  tbe 
parties  were  domlrlled  at  ttie  time  of  their  oc- 
currence can  be  material.  Aod  In  Wllcoi  v. 
Wllcoi,  10  Ind.  43«,  supra,  where  the  Jurladle- 
tloD  wna  upheld,  the  cause  of  divorce  vras  de- 
sertion, wblcb.  by  tbe  law  of  Xew  Tork,  where 
tbe  parties  nere  domiciled  when  It  commenced, 
was  not  a  xrounil  of  absolute  divorce. 

In  Hick  V.  UlclE,  5  BuBb.  STO.  however.  It  was 
held  that,  even  If  the  wife,  who  was  the  plain- 
tiff In  that  caw.  could  be  regarded  as  a  resl- 
doit  of  Kentnck;  (or  the  porpiMea  of  a  divorce, 
tbe  domlcll  of  the  biisband  being  In  another 
ataCe.  she  could  not  procute  a  divorce  uudej'  the 
Kentucky  statute  on  the  croiiDd  of  abandon- 
ment, where  tbe  separaUoD  occurred  before  her 
removal  to  Kentucky,  nuleaa  abandonmcDt  was 
a  cause  of  divorce  hy  the  law  of  tbe  plai-e 
where  both  parties  were  then  domiciled. 

In  Harteau  v.  Harteau.  11  Pick.  181.  ZB 
Am.  Dec.  ST2,  infra,  also,  tbe  fact  that  by  the 
law  of  New  York,  where  the  alleged  desertion 
occurred.  It  would  not  constitute  a  ground  of 
divorce,  was  mentioned  and  relied  upon  to  soRie 
eitent,  though  there  were  otlier  facts  which 
were  also  relied  on. 

Of  course,  domlcll  at  tbe  forum  at  the  time 
of  the  delictum  may  be  expressly  made  liy  stat- 
ute a  reriulBlte  of  Jurisdiction.  Thus,  In  Becket 
V.  Recket.  IT  B.  Mon.  STO,  a  statute  of  Ken- 
tucky was  construed  to  retiolre  that  certain 
caasrs  ot  divorce  (lIvlDg  apart  without  co- 
habitation for  nve  years  ;  and  abandonment  for 
one  year)  shall  have  originated  and  existed  la 
the  state  and  did  not  apply  to  causes  orI{^nat- 
Ing  before  either  party  became  domiciled  at  the 
forum. 

In  Mix  V.  Mix,  1  Johns.  Ch.  204,  where  tbe 
JurlBdIetlon  of  a  New  York  court  was  denied  be- 
cause the  murrlage  was  celebrated  abroad  and 
but  one  of  the  parties  was  domiciled  In  New 
York  at  the  time  of  the  offense,  the  decision  was 
goiei-ned  by  a  statute  which  enumerales  the 
cssi-s  In  which  Jurisdiction  may  he  exercised, 
and  omitted  the  residence  ot  eltber  or  both  In 
New  York  ut  the  time  ot  the  suit  as  an  Inde- 
pendent ground  of  Jurisdiction. 

In  Mae  v.  Moe,  2  Thomp.  &  C.  S4T,  a  divorce 
graniFd  In  Vermont  for  abendonmeDt  oceurrlug 
while  the  parties  were  domiciled  In  Massacha 
setts  was  mfused  recognition  In  New  York  not- 
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withstanding  that  the  defendant  accepted  the 
service  of  pmceaa  made  upon  him  In  Massschu. 
setts :  but  this  decision  seems  to  have  Ueen 
upon  the  ground  that  such  acceptance  was  iu- 
sutBcIcut  to  subject  tbe  defendant  personally  to 
the  Jurisdiction,  ot  the  Vermont  court. 

In  Slokes  v.  Stokes,  1  Mo.  3SD.  the  Jurisdic- 
tion wSB  not  denied  because  the  adultery  oe- 
eurted  while  tbe  parties  were  domiciled  in  an- 


:   that   1 


,    In 


with  the  failure  lo  resort  to  the  court  of  that 
connlr;  for  relief,  and  tbe  long  lapse  ot  time, 
waa  bcid  aufllcleot  to  Justify  a  court  of  Uls- 
sourl  In  denying  relief  on  account  of  anch 
adultery. 
I.«nlsl«Biu 

In  Louisiana  tbe  rule  baa  t>eeD  adopted,  ap. 
pannitly  upon  coaBlderaliona  of  iDteruatlonal 
jurlsprudeDcc,  that  a  court  at  that  slate  has 
no  Jurisdiction  If  both  tho  marriage  and  the 
otTense  occurred  outside  of  Louisiana  and  be- 
fore the  parties  became  domiciled  tbere.  Ed- 
wards V.  Green.  9  La.  Ann.  31T ;  Multer  v.  Hil- 
ton, 13  La.  Ann.  1,  Tl  Am.  Dec.  E(M  :  Champon 
V.  Champon.  40  La.  Ann.  2B.  3  So.  301 :  Heath 
T.  Ileatb,  42  La.  Ann.  437,  T  So.  540:  Nicholas 
V.  Msdrtox,  a-I  La.  Ann.  1493.  27  So.  me :  Ben- 
ton's Suci'eBslon,  lOfl  La.  404.  HI  So.  123. 

Hut  ft  waa  held  In  D'AuvUliers  v.  Ker  Hus- 
band, 32  IJU  Ann.  60G,  that  the  rule  did  not 
apply  it,  at  the  time  of  the  marriage  and  ot- 
teuse,  they  were  Iwth  domiciled  In  Louisiana, 
although   both   marriage  and   otTense  occurred 

In  Benton's  SuccesBlon,  100  La.  404,  31  So. 
123,  t)ie  court  recognized  that  In  most  of  the 
states  It  Is  held  that  the  place  of  the  marriage, 
ot  the  ofTanse.  and  o(  the  domlcll  of  the  poi'. 
ties  at  tbe  time  of  the  offense  are  ot  no  conse- 
quence :  and  said,  altbougb  tbe  point  was  not 
expressly  decided,  that  It  did  not  necessarily 
follow  from  the  fact  that  tbe  contrary  rale  ob- 
tained In  Louisiana  that  the  courts  ot  that 
Btate  would  refuse  to  recognise  s  decree  ot  di- 
vorce rendered  in  another  state  on  grounds  an- 
tedating tbe  establisltment  Of  the  plalDtltrs 
domlcll  in  that  state. 
?iew  Hamiiahln. 

The  New  Hampshire  supreme  court,  also,  np- 
on  Its  view  ns  to  what  the  principles  ot  Inter- 
national law  require,  though  It  concedes  that 
the  weight  ot  Bitthorlty  is  the  other  way.  has 
consistently  held  that  the  courts  of  that  slate 
have  no  Jurisdiction  to  granC  divorces  for 
causes  occurring  while  both  parties  were  dom- 
iciled In  another  state.  Clark  v.  Clark,  8  N. 
H.  21 :  Kimball  v.  KImbaU.  13  N.  B.  S22 :  Oreen- 
law  V.  Greenlaw,  12  N.  H.  203 :  Batcbetder  v. 


IIWI. 


Succession  or  Benton. 


juiijie  a  quo  MyB:  "Ufi  to  the  time  of  Dr. 
B«ii(oo's  de&th,  he  retained  possession  and 
mntrol  of  this  property,  though  hia  Bister, 
who  lived  with  him,  claimed  under  a  tai: 
title.  Mrs.  Monroe  was  on  the  property  as 
his  housekeeper.  After  Benton's  death,  the 
^Dt»r,  who  had  the  tax  title.  Bought  to  ad- 
minister the  property  under  the  will  of  the 
derr>n  ^d  constituting .  her  a  legatee  and  tes- 
tamentary executrix.    She  claims  that  she 


tax    1 


Benton  gave  Mrs.  Monroe  a  quitclai 


the    property,    without    warranty.     The 
Idow  of  Benton  claims  to  own  one  half  ol 
the   property,  as  belonging  to  the 
■ -^yofh 


:  but  the  legality  of  her  marriage  is  dia- 

¥  tiled  by  Mrs,  Monroe  and  the  Bentona. 
he  daughter  of  Benton  diBputea  the  valid- 
itr  of  the  will  and  claims  the  estate  as  a 


forced  heir.     Her  legitimate  is  contested  1^ 


itor.  Thus  we  have  the  following  partiei 
claiming  the  property:  Benton's  sisters, 
claiming  under  the  will  and  as  legal  heirs; 
Mrs.  Mary  E.  Monroe,  claiming  under  tax 
title.  Mrs.  Benton,  claiming  as  widow  in 
community;  the  daughter,  claiming  as 
forced  heir;  a  mortgage  creditor,  claiming 
under  executory  process,  llie  property  haa 
on  it  two  sawmills  and  a  railroad.  The 
parties   running   the   mill   are   extending  a 

Erivate  road,  in  order  to  enable  them  to 
BUl  the  timber  more  rapidly.  It  requires 
no  testimony  to  convince  me  that,  if  this 
trnrt  of  land  is  turned  over  to  the  party  ap- 
plyins  for  permission  to  bond,  there  will  be 
very  little  to  litigtite  about  by  the  time  of 
the  flnal  decision  of  this  suit.     It  would  be 


Balch'-Lder.  14  N~.  H.  380;  Payson  v.  PoysoD, 
34  N.  II.  51H  (oM(iir)  :  nopklQB  v.  Hopkins.  3a 
K.  11.  474  :  Lellh  v.  Lelth.  30  N.  II.  20  lobiUr)  ; 
F«-«  T.  Fobs,  jS  N.  !!.  283:  Ntwrls  v.  Norrls. 
&4  \.  K.  S23,  IE  AU.  ID. 

I'be  ground  upon  which  tbls  rule  is  based 
nuikr'S  IT  applicable  whether  botli  parties,  or  ouiy 
one.  are  danilcll«4  at  the  forum  at  the  time  ot 
tbp  ^ult:  and  Id  Clait  v.  Clark,  8  N.  H.  21; 
llrevniaw  v.  Greenlaw.  12  N,  H.  202 ;  Batch- 
eldt'V  1-.  Ilalchclder.  14  N.  H.  380,  and  Hopklaii 
V.  UopHlna,  35  N.  H.  474,  It  appeared  thnt  Ihp 
dereadant  was  a  resident  of  the  state  at  tbe 
lime  it  the  suit,  or  appeared  and  was,  thuR. 
lirrMinall;   nDbJect  Co   the   Jurisdiction   oC   the 

■  □Klmhall  v.  Kimball,  13  N.  H.  225,  how- 
ever, the  court  said  It  was  decided  In  Frary  v. 
Frary.  10  N.  U.  61,  32  Am.  Dec.  395,  that  a 
wumun  who  belonged  In  New  Hampslilre.  and 
whii,  alter  marriage,  removed  to  another  slate 
and  was  there  deserted  b;  ber  husband,  mlg-bt 
n-Iiim  to  New  Hampshire:  and  If  the  desertion 
conilnued  lor  three  yearn  alter  each  return  n 
(ranse  of  divorce  ac[?n>ed  In  that  state  of  which 
Its  marts  would  have  Jurlsdlrtion.  the  same 
an  it  the  origioai  desertion  had  taken  place 
while  the  parties  were  rcBldins  there. 

Tills  Is  also  Implied  in  Batchelder  v.  Batch- 
elder,  14  N.  H,  ■580.  where  It  was  said  that  to 
KItc  a  court  of  N?w  Ilnrnpehlre  JurlBdicUou 
Ibere  must  have  been  a  legal  domlol!  within  the 
state  durlnc  Ihe  whole  period  fixed  by  the  slut- 
iLle  nr  eslabilahing  a  cause  of  divorce. 

In  Frost  v.  l>'rost.  IT  N.  II.  251,  however.  The 
conrt  denied  Jurisdiction  where  Che  original  de- 
Heril'>n  took  place  while  the  parties  were  dom. 
Iciled  In  Maine,  thoogh  It  continued  tor  more 
(ban  three  years  after  the  temoral  ot  the  wife 
to  Xew  llnmpahlre. 

lint  the  question,  so  far  as  anlCs  based  on  de- 
a>>rtion  are  concerned,  seems  to  have  been  Anal- 
ly settled  In  favor  of  the  Jnciadictlon  by  PnyBon 
V.  l-ayson.  34  N.  H,  SIS,  where  it  was  held  that 
the  Xew  Uaoipsblre  court  bad  Jurisdiction,  noc- 
wiibsiandlnE  'Jiat  IJie  desertion  occnrred  while 
tht  parties  were  domiciled  in  UBsaachu setts.  It 
appearing  that  It  conlinned  for  three  years  after 
the  removal  ot  the  wife  to  New  Hsmpsblce, 
The  doclslon  Is  upon  the  ground  that  when  tbe 
cause  of  divorce  consists  of  a  course  of  coa- 
dncC  continued  dlirlng  a  prescribed  period  of 
time,  a*  In  tlie  case  of  desertion  oc  aliandon- 
ment.  It  la  JmmaCeriai  to  tie  Jurisdiction  when 
or  where  It  commenced  to  eilEt.  Once  com- 
meni-eil.  It  continnea  until  the  parties  are  renin- 
(iled.  Tbe  huehand  who  has  deserted  and  aban- 
doned his  wife  still  deserts  and  abandons  her 
BQ  L:  R.  A. 


vlthln  the  n: 


ling  of  tbe  Xew  Hnmpshire  stat- 
ute at  every  moment  until  he  returna 

While,  as  already  slated,  the  New  Hampshire 
doctrine,  mat  Jurisdiction  of  divorce  dcpciirlti 
upon  the  domlcil  at  tbe  time  of  the  acrurrence 
of  Che  cause  of  divorce,  was  based  upon  general 
principles,  it  was  conceded  in  Ijlih  v.  i.eltli, 
3&  N,  H,  20.  that  it  was  opposed  to  tbe  doc- 
trine of  most  of  the  American  courts,  which 
maintain  that  the  actus!  bona  tide  domlcll  ot 
the  parties  at  the  time  the  proceedlnga  are  In- 
stituted la  the  proper  ground  for  assuming 
Jurisdiction.  Irrespective  of  Che  CIme  and  place 
ot  the  delictum  and  ot  tbe  domlcll  when  It  oc- 
curred :  and  the  court  espressed  the  opinion 
that  [be  New  Uampahire  rule  would  not  pre- 
vent a  court  of  Cbac  state  from  recogaizloK  a 
decree  of  divorce  rendered  In  another  atat* 
where  the  contrar?  doctrine  prevailed  for  a 
cause  originating  In  New  Hampshire  while  Che 
parties  were  domiciled  there,  notwithstanding 
that  ac  the  time  of  tbe  divorce  In  the  other 
state   the   defendant   still    retained   hla   domlcll 

In  Ilnrrington  v.'  Uarrtngton,  88  N,  H,  360, 
44  Atl.  522,  the  court,  while  conceding  that  the 
general  rule  Is  that  tho  cnurta  of  New  Hamp- 
shire have  no  Jurisdiction  of  a  cause  of  divorce 
arlaloK  when  the  llbellant  was  not  domiciled  In 
chac  slate,  held  that  a  decree  of  divorce  might 
be  rendered  In  New  Humpittiire  tor  a  couvlctlon 
of  crime  and  imprisonment  which  Cook  place  in 
New  Hamjishlre  while  tiie  lllielee  was  domiciled 
there,  but  at  a  time  when  Che  llbellant  was  a 
nonrcHldeDt.  This  decision,  however,  was  In- 
flueni^rt    b.v    the    doctrine    that    conviction    of 

voice  in  that  Jurisdiction,  and  not  In  any  other. 


the  domlcll  of  one  or 
both  parties  at  tbe  forum  at  tbe  CIme  ot  the 
suit  la  Insufflclenc  Co  confer  Jurisdiction  of  tbe 
aubject-matter  It  the  cause  ot  divorce  occurred 
while  both  were  domiciled  In  another  state  or 
country :  but  when  the  dlBtlncllon  between 
Jurliidlctlon  ot  t^  snbject- matter  and  of  tbe 
person  of  tbe  defendant  is  observed.  It  Is  not 
clear  that  such  doctrine  was  ever  adopted  In 
that  state.  In  Hopkins  v,  Hopkins.  3  Mass. 
158,  and  Carter  v.  Carter,  0  Mase.  283, 
Ihe  Jurisdiction  ot  a  court  of  HassacbuseCCs  Co 
grant  a  dtnirce  was  denied  opon  the  ground 
IhBT  ar  the  lime  the  allctied  cause  ot  divorce 
arose  the  partieB  were  not  domiciled  In  Hassa- 
cbusPttB,  allhoueh  in  both  these  cases  tbe  al- 
leged  ground  ot  divorce   waa  adultery,   wbldi 
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unjuBt  to  allow  Mrs.  Monroe  to  bond  the 
property,  even  if  the  bond  could  be  made  to 
cover  all  possible  damaees,  because,  if  the 
property  is  cot  hers,  it  is  unjust  to  compel 
the  true  owners  to  practically  sell  her  the 
timber,  which  is  yearly  increasing  in  value. 
As  well  might  a  trespasser  claim  the  right 
to  bond  an  injunction  a^itist  his  depreda- 
tions. The  timber  constitutes  the  principal 
value  of  the  estate.  It  would  be  an  almost 
impossible  task  to  ascertain  the  value  of  the 
timber  cut  from  a  tract  of  over  13,999  acres. 
For  these  reasons,  the  application  to  bond 
i»  refused."  These  reasons,  we  think,  are 
»mpl}-  sufficient  to  sustain  the  conclusion 
reached,  aside  from  which  the  question  of 
the  ownerHhip  of  this  property  is  now  pend- 
ing in  another  suit,  which  is  soon  to  be  de- 
cided in  this  court,  and  no  good  purpose 
could  be  subserved  by  changing  the  sfalus 

was  a  cause  of  divorce  bf  fbe  law  of  the  place 

where  the  parties  were  domlcUed  at  tbe  time  ol 
Its  coiamlSBloa.  I'beee  decisions  turn  upon  the 
cwlBtnictlaD  of  a  MassRchusetti  atatnte.  but 
were  doubtless  Influeticed  by  con  side  ratlim  of 
iDterDiitlonal  law.  A  stmLlor  decision  was 
made  la  Uart«aii  v.  Uarteau,  14  Pick. 
181,  2S  Am.  Dec.  3T2,  lupra,  although, 
as  nbuve  shown,  the  ground  relied  on  would 
not  have  constituted  a  cause  of  divorce 
by  [he  law  of  [he  domlcll  of  (be  parties  at  tbe 
time  of  its  occuri-euce. 

In  all  three  of  these  Masaachusetts  cases. 
howevvr,  tbe  additional  fact  appears  that  while 
the  llbdlant  had.  In  the  Interval  between  the 
occurventre  ot  the  cause  of  divorce  and  the  com- 
mencemeut  of  the  suit,  become  domiciled  In 
Massachusetts,  the  libelee  or  reapoadeat  was 
still  a  uonrealdeut :  and  (he  fact  of  the  latter's 
continued  unnresldence,  as  well  as  the  fact  that 
both  parties  were  domiciled  elsewhere  at  the 
time  the  allei^cd  cause  of  divorce  occurred.  Is 
emphasized  and  relied  on.  Upon  the  aesuuip- 
tlon  of  ibe  nonresldeace  ot  tbe  libelee  or  re- 
spondent at  tbe  time  of  tbe  commencement  of 
Che  suit  there  was  atlll  the  question  of 
Jurisdiction  over  his  or  her  person  (since 
I  he    Implication     is    that    there    vras    no    per- 

even  if  the  court  bad  Jurisdictian  of  the 
subject-matter.  Thene  decisions,  therefore. 
in  view  of  the  emphaeiB  laid  on  the  con- 
tinued nonresldencG  of  the  libelee  or  respond- 
ent, can  scarcely  be  regarded  as  renting  upon 
the  gmuod  that  the  court  bad  no  Jurisdiction  of 
tbe  suhject- mutter  because  tbe  offense  occurred 

state,  but  rather  upon  the  ground  that  there 
was  uo  .luriscllctlon  over  the  person  of  defend- 
ant. If  the  fact  that  the  dumlcii  of  both  par- 
ties was  outFlde  of  the  forum  at  tbe  time  of 
tbe  deHclum  defeated  the  Jurisdiction  over  the 
subject-matter.  It  wsa  entirely  unnecessary  to 
allude  to  the  fact  of  the  continued  nonrealdence 
of  tbe  libelee  or  respondent  (Implying,  as  that 
[act  does,  that  he  or  she  was  not  personally 
subject  to  the  Jurisdiction  of  the  court),  since. 
If  the  court  had  no  Jurlndlctlon  over  the  sub- 
Jectmallcr.  It  nils  Immaterial  whether  the  li- 
Ijelee  or  respondeat  was  a  nonresident  at  the 
lime  of  the  suit  or  not.   because  his  residence 


But  tbe  question  arises  la  tbis  cod- 
uecllon ;  If  thoiie  decisions  were  really  upon 
tbe  ground  that  the  court,  under  the  clr- 
59  U  R.  A. 


quo  in  the  meanwhile.  Code  Prac.  arts. 
273,  27*1  Schican  v.  Sohwan,  52  La.  Ann. 
1183,  27  So.  878. 

4.  In   the   matter  of  the    refusal  of    the 

i'udge  a  quo  to  admit  to  probate  the  al- 
eged  will  of  April,  1893,  we  find  no  suffi- 
cient reason  for  making  any  change  in  the 
judgment.  The  instrument  offered  for  pro- 
bate gives  nothing  to.ajiyone  which  is  not 
given  oy  the  later  will,  which  has  been  pro- 
bated and  which  diaposes  of  the  entire  es- 
tate of  the  testator.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment  of 
the  district  court  of  date  September  4,  1900, 
rejecting  the  demand  of  Misses  Ella  S.  and 
Charlotte  E.  Benton,  universal  legatees,  and 
of  Mrs.  Maiy  E.  Monroe,  particular  legatee, 
for  the  destitution  and  removal  from  office 
of  Mrs.  Rachael  L.  Benton,  dative  testa- 
mentary executrix  of  Edward  B.  Benton,  de- 

curastancea.  had  no  Jurisdiction  of  the  persou 
o(  the  defendant,  why  the  Insistence  upon  the 
fact  that  the  occurrence  of  the  offense  relied 
upon  antedated  the  domicll  of  tbe  ilbellant  In 
Massachusetts?  While  the  court  In  these  cases 
did  not  clearly  distinguish  between  Jurisdiction 
of  tbe   Bubject-mstter  and  Jurisdiction  of   the 

to  be  Involved  In  them  the  Idea,  'which  comes 
out  more  clcajly  In  the  Pen  nay  I  van  in  casps  sub- 
sequently tIteU,  that  In  case  of  a  cause  of  di- 
vorce occurring  while  both  parties  were  dom- 
iciled at  tbe  forum  (or,  perhaps.  If  subse- 
quently to  the  occnrreoce  of  Buoh  cause,  both 
1>artles  had  acquired  a  domlcll  there,  though 
the  guilty  party  has  since  acquired  a  domlcll 
elsewherel,  tbe  court  may  proceed  without 
juribdlctiou  of  the  pei-son  of  the  defendant;  In 
other  words,  when  such  Is  the  case,  the  guilty 
pai'ty  cannot  deprive  the  court  of  Jurisdiction 
b;  leaving  the  state  after  the  commission  of 
the  oiifense  and  acquiring  a  domlcll  elaewheiv, 
thus  putting  It  beyond  the  power  of  tlie  eonrt 
to  obtain  Jurisdiction  of  his  person  i  but  tbe 
court  in  such  case  may  proceed  as  in  rem. 
When,  however,  the  cause  occurred  while 
neither  party  wns  domiciled  at  tbe  forum,  tbe 
Injuriid    pni'ty   cannot,   by    sub.iequently   acquir- 
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^d  without  acquiring  Jurisdiction  of  tbe  per- 
son of  the  defcudant  if  the  latter  has  never 
been  domiciled  there.  This  theory  appears  rea- 
sonable. «nd  ,1b  apparently  the  ouly  one  that 
win  eiplalu  (he  lnslBten(>e  In  these  cases  upon 
the  two  elements,  namely,  the  nonresidence  o( 
both  parties  at  the  time  of  tbe  offense,  and  the 
continued  nonresidence  of  the  defendant  at  the 
time  of  the  suit.  (It  must  be  remembered  that 
It  tbe  delendant  had  been  n  resident  at  tbe 
time  ot  the  suit,  the  court  could  have  acquired 
Jurisdiction  over  bis  person  by  constructive  or 
substituted  service.  See  IV.  b,  1,  (a),  infra.! 
There  is  an  Intimation  in  the  opinion  of  Ibe 
United  States  Supreme  Court  In  Atherton  v. 
.Mherlon.  1»1  V.  S.  I'lO,  45  L.  ed.  T94.  2t  Sup. 
Ct.  Bep.  544,  IV.  b,  2,  (b),  inf.-o,  that 
tbe  fact  that  the  matrlmonlat  domicll  up  to 
the  time  of  the  separation  of  tbe  parties  was  at 
the  fomm  may  affect  the  right  of  tL,>  conrt  t» 
procefd  as  *ii  rem,  even  against  a  nonresident. 
althuu;;h,  as  subsequently  showu,  the  decision 
seems  10  rest  upon  the  assumption  that  the  de- 
londant  in  that  case  was  legally  domiciled  at 
the  forum.  The  Intimation,  however,  suggests 
a  dlstlnc.tlon  somewhat  simitar  to  that  already 
|iolnt«d  out  in  connection  with  the  Uaancbu- 
setlH  cases  prevlonsl;  cited,  and  lenda  some  sup- 
port to  the  suggestion  here  made  that  the  Maa- 
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ceued,  be  annulled,  avoided,  and'  reversed, 
and  that  there  now  be  judgmeDt  in  favor 
of  said  parties  first  named,  and  against 
said  Itjichael  L.  Benton,  destituting  her  of 
and  dismissing  her  from  said  ofBce  of  dative 
testamentary  executrix.  It  is  further  or- 
dered, adjudged,  and  decreed,  that  the  judg- 
ment of  said  court,  of  date  August  27,  1900, 
upon  the  oppositions  of  Misses  Ella  6.  and 
Charlotte  >..  Benton,  and  of  the  said  Mrs. 
Mary  E,  Monroe,  to  the  account  filed  by 
said  Sirs.  Rachael  L.  Benton,  dative  testa- 
mentary executrix,  be  reversed,  and  affirmeU, 
in  the  following  particulars,  respectively,  to 
wit:  In  BO  far  as  said  judgment  approves 
and  allows  the  items  3  and  4  of  said  ac. 
count,  and  rejects,  as  in  case  of  nonsuit,  the 
two  items  of  $450,  each,  for  attorney's  fees, 
that  said  judgment  be  annulled,  avoided, 
and  reversed,  and  that  there  now  be  judg- 


ment rejecting  said  items  3  and  4,  as  in  ca~<e 
of  nonsuit;  approving  and  allowing  item 
No.  S.  being  an  item  of  $450,  attorney's  fees 
to  Stifft  A  Madison;  and  rejecting  the  iteiu 
of  S450,  attorney's  fees,  to  "J.  C.  WiekliffB. 
attorney  for  Mrs.  Hachael  F.  Peytral,  legal 
heir  of  the  succession."  It  is  further  or- 
dered, adjudged,  and  decreed  that  in  all 
other  respects  said  judgment  be  afTirmed. 
It  w  further  ordered,  cdjudged,  and  decreed 
that  the  judgment  herein  rendered,  of  dale 
August  8,  lt)00.  denying  the  application  of 
Mrs.   Mary  E.   Monroe  to  relejise  on   bond. 


affirmed.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  judgment  of  said  dis- 
trict court,  of  date  July  12,  1300,  refusing 
the  application  of  Mrs.  Mary  E.  Monroe  for 
the   probate  of   the    alleged   will  of    April, 


•BchnsettB  deeUlooB  above  referred  to  rested, 
not  apoD  the  ground  that  the  court  had  no 
jorlsdk'tlon  of  the  subject  matter  because 
neither  party  was  domiciled  at  tlie  forum  when 
the  oSvate  oi^curred.  but  upon  the  grcuud  that 
the  court  bad  no  ]urlsill:tlon  over  the  person  at 
defendant  bCMuase  of  bis  continued  nonreal- 
Ofeore.  the  InablUlT  to  serve  him  within  the 
■late  and  his  ^e^lsaI  to  appear,  and  that  under 
the  clrcumslances  (the  matrimonial  domlcU  not 
having  been  at  the  forum  at  the  time  of  the 
oSenxe.  or  since)  (be  court  had  no  Jurisdiction 
to  proceed  bb  In  reni  without  acquiring  luclsdie- 
tlan  over  the  person. 
l^rHuarlvKBlB. 

TtK  opinion  [□  Dorsej  v.  Dorsey,  T  Watts, 
349,  a2  Am.  Uec.  767.  which  was  delivered  br 
GlDBon.  Ch.  J..  ImR  been  generally  regarded  as 
WiflblLshlng  the  doctrine  In  Pennsylvania,  bb  a 
rale  of  International  law  {though  It  was  subse- 
quentiy  changed  by  statute  nith  respect  to 
eanaes  of  divorce  arising  while  the  parliea 
were  domiciled  In  another  state),  that  Juris- 
diction of  the  BubJect-maJter  in  divorce  depeods 
Dpoo  the  domlcll  of  the  parties  at  the  time  and 
place  of  the  dtllctum,  and  cannot  rest  upon  the 
domlcll  at  the  time  of  the  suit.  There  are  cer- 1 
taluly  eipresf  lona  la.  the  opinion  which  seem  to 
jDSilfy  that  view  of  It.  For  Instance,  at  the 
close  if  the  opIniDD  It  Is  said :  "On  general 
principles  of  law  applicable  to  our  condition,  la 
conformity  to  the  spirit  of  our  statute,  the  sum 
of  Ibe  matter  seems  to  be  tbnt  tbe  law  of  the 
domlcll  at  the  time  and  place  of  the  Injury  Is  the 
rale  for  everything  hot  the  original  obligation 
of  the  marriage."  But  a  coretui  eiamlnatlon 
of  the  opinion  as  a  whole  renders  It  at  least 
doQbtful  whether  11  was  Intended  to  deny  the 
Jurladlcllon  ot  a  court  of  a  state  In  which  both 
parUes  were  domiciled  at  the  time  of  the  suit, 
becanse  at  the  time  of  tbe  offense  they  were  dom- 
iciled elaewhere,  and  whether  the  langoage 
above  quoted  Is  not  to  be  taken  with  the  quallfl- 
catlon  that  the  defendajit  Is  not  personally  aub- 
Jeet  to  tbe  Jurisdiction  ot  the  court,  and  that 
the  court  Is  obliged  to  proceed.  It  at  all,  as  In 
rem.  It  appeared  In  this  case  that  though  tbe 
«nae  of  divorce  arose  while  the  parties  were 
domiciled  In  Oblo,  the  marriage  was  celebrated. 
and  the  matrimonial  domlcll  was  originally  es. 
tabllsbed.  In  Pennsylvania;  and  tbe  force  of 
tbe  opinion  seems  mainly  directed  against 
the  coDteutlou  that  Jucladletlon  of  the  SDbJect- 
matter  could  be  based  on  tbe  fact  that  the  mar- 
riage was  celebrated  Id  Pennaylvanla.  The 
^>lalon  starts  with  the  statement  that  If  the 
eonrt  bad  Juilsdlctlon  on  any  known  principle. 
It  was  that  of  tbe  Itt  toci  oontraatiu.  The 
«9  L.  R.  A. 


buBband  (tbe  libelee!  was  not  a  resident  of 
Penne.vlranla  at  the  time  of  the  commencement 
of  the  suit;  and  the  opinion,  refcrrlog  to  tbe 
fact  that  tbe  wife  was  domiciled  In  Pennsyl. 
vanla  before  her  marriage,  ssys ;  "If  her  dom- 
lcll of  origin  could  be  an  effective  inuredlent 
In  her  case,  she  would  be  prevented  from  re- 
Burning  It  by  the  coverture  which  suspends  her 
aeparnte  enlstence  and  mafces  his  domlcll  bera." 
Upon  thla  asaumpllon,  therefore,  tbe  case  be- 
fore the  court  was  one  where  neither  party  was 
domiciled  In  Pennsylvania,  either  at  the  time 
ot  the  ilelicluni,  or  at  the  time  of  the  com- 
mencement  of  tbe  suit,  though  the  wife  was  ac- 
tually residing  there  at  ttie  latter  period ;  aud 
therefore  the  itfily  possible  ground  of  the  juris- 
diction of  the  PeitrsylvHula  court  would  seem  to 
have  been  tbe  presence  of  the  Ubellant  there  at 
the  time  ofthe  suit,  or  the  fact  that  the  mar- 
riage wBB  celebrated  tbere.  and  that  the  par- 
ties were  Ibeu  domiciled  there.  It  Is  true  Chat 
In  nni'  pai-t  of  the  opinion  the  Jndge  saye : 
"Murcovep,  It  Is  not  pen.'elved  how  tbe  presence 
[In  J'ennaylvitnlal  of  even  both  could  CMlfer 
jurisdiction  of  a  cause  of  divorce  which  was 
not.  In  its  Intcptioti.  subject  to  the  taw  of  the 
forum.'-  This  statement,  however,  was  not 
made  upon  the  hypoIheEls  that  the  parties 
were  domiciled  at  the  forum  at  the  Ume  of  tbe 
KUlt.  but  was  made  In  the  course  of  an  argu- 
ment to  combat  tlie  Scotch  doctrine  that  the 
mere  temporary  residence  of  tbe  parties  at  the 
forum,  without  a  bona  tide  dotnlcll,  is  sufflclent 
to  confer  Jurisdiction. 

In  18.'i0  (subsequent  Iv  the  decision  In  this 
casej  un  act  of  the  legislature  was  passed  mak- 
ing it  lawful  for  the  courts  of  Pennaylvania  to 
entertain  Jurladlctloa  of  all  cases  of  divorce 
for  tbe  cause  ot  desertion  or  adultery,  notwltb- 
Bt&odlng  that  the  parties  were,  at  the  time  of 
the  occurrence  of  such  cauBes.  domiciled  In  an- 
other state.  The  passage  ot  thla  act  would 
seem  to  Indicate  that  In  tbe  view  ot  the  Icgis- 
se    last    cited    had    esta'  " 
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of  the  parties  was  Ii    ""  

of  the  B  " 


the  t 


e  of  1 


a  domiciled  (her. 


18  W.  N.  C.  508.  that  the 
act  does  not  ronfer  Jurisdiction  to  grant  a  dl- 
vorf«  for  deaerllon  occurring  while  both  par- 
ties were  domiciled  In  another  state  notwith- 
standing that  the  plaintiff  has  since  become  dom- 
iciled In  Pennsylvania,  if  the  defendant  Is 
stttl  a  nonresident.  Is  not  aerred  peraonally 
within  the  state,  and  does  not  appsw.     Hen  la 
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1803,  be,  and  tbe  same  is  hereby,  affirmed. 
It  is  further  ordered,  adjudged,  snd  decreed 
that  the  costs  in  both  courts  be  borne  bj  the 


P»oTo»t7,  J.,  takes  no  part. 

An  application  for  rehearing  was  granted 
on  June  20,  1001,  in  the  following  opinion 
bj  Nlcliolla,  Ch.  J.; 

An  application  for  rehearing  has  been 
niudc  on  behalf  of  Misses  Charlotte  Benton 
nnd  KUa  Benton  and  Mary  Monroe,  to  which 
has  linen  annexed  certain  documentary  evi- 
dence bearing  upon  the  question  of  the  bona 
fides  of  the  dative  executrix,  Mrs.  Rachae! 
L.  Denton,  in  the  matter  of  the  obtaining 
of  hor  divorce  from  Burrcll  J.  Manscoe,  to- 
gether with  affidai'ita  going  to  show  that 
this  evidence   has    been   newly    discovered. 

a  clenr  dtBtfnetlon  between  Jurisdiction  of  tlie 
Hiibjpct-malter  sud  Jurisdiction  of  the  penia 
the  defendant :  and  wbHc  tbe  court  clcarlr 
Jui-lsdictluu  of  tbe  Bubject-matter  becauB 
wn»  axpretslj  conferreU  lij  atntnie.  yet  It 
lield  that  tbe  acllon  cou'd  not  be  maintained 
obvio'.islj  tKcnuae  tbe  court  bod  no  Jurisdiction 
aver  ihe  pci'SOD  of  the  defendant.  So  far  at 
Appears,  tbe  defendmit  in  Doreej  v.  Dofkj.  T 
WatiB,  319.  33  Am.  Dec.  TS7.  was  not  person- 
ally wrTCd  In  I'enniiTlvnnln.  and  did  iiat  a|> 
pear  (and  Uie  IniplicatloD  from  tbe  Btatement, 
u-llbuut  more,  tbat  he  wan  a  noarcsidFtit  at  tbe 
time  of  the  Bolt.  Is  thai  there  wns  no  personal 
sei'Vlrc  In  the  state  or  appearance),  so  that, 
under  the  doctrine  ot'the  Allison  Caae,  the  ac- 
tinn  In  the  IMrse;  Case  vould  have  failed  tor 
want  nt  jurlBdirtlon  ol  the  person,  of  tbe  de- 
act  of  IxriU,  nhlch  expressly  remuves  any  ob- 
jection. BO  far  n«  Jnrlsdii'llon  of  tbe  siibject- 
■naller  Is  concerned,  bused  on  the  (act  diat  the 
dumli'il  of  bulb  parties  was  In  another  state  at 
the  time  of  tbe  ilf.llrluin. 

The  doctrine  of  the  .\1llnon  Case  has  been 
adopifi!  und  applied  In  tbe  following  cases : 
Nlgb  V.  Mgb.  2  PR.  Co.  Ct.  574  :  Davis  v.  Davis, 
12  I'a.  Co.  Ct.  541  :  BnrdlcK  v.  Bnrdlclt,  2  Va. 
IHst.  n.  «22;  Taylor  *.  Taylor,  1  Cheater  Co. 
Itep.  4SS  ;  Itamaer  v.  Ramsey,  S  Legal  Gai.  S3, 
1  LCh'il  Chronicle,  55;  Fitch  v.  Fitch,  1  C.  P. 
Rep.  46 :  Conrad  v.  Conrad.  1  Lock.  Jur.  34  ; 
■I'ucker  v.  Tucker.  1  Lock.  Jur.  283  ;  Benton  v. 
Uenton.  1  Lack.  Jnr.  453  ;  Grimes  v.  Grimes.  12 
Lane.  L.  Itev.  23. 

In  all  ot  the  (oregoluK  cases  It  appeajed  that 
the  defendact  was  still  a  nonresident  of  Penn- 
■ylvanlB  when  the  suit  was  commencetl.  and  that 
he  WBH  not  iiersooatly  served  within  tbe  state 
Hiiil  did  not  appear;  and  the  Intlmatloa  Is  that 
If  be  hnd  t.Htn  h  resident,  or  had  been  persoD- 
ully  served  in  tbe  state,  or  had  appeared,  the 
I'otiri  wontd  have  had  Jurisdiction.  That  Is  ei- 
pre«s[y  conceded  la  Nigh  v.  Nigh.  2  Pa.  Co.  Ct. 
574.  and  In  Austin  v.  Austin.  4  Pa.  Co.  Ct.  33S. 
tlie  jurlsdlctloD  «f  a  court  of  Pennsylvania  was 
njibeUI  not  w  1th  stand  I  nK  that  the  cause  ot  dl- 
Mircc  arose  while  the  parties  were  domiciled  In 
\"w  York.  It  appearins  tbat  the  reapoudent 
HubBeijuently  came  to  FennByLvanla  and  resided 
Iheie  op  to  the  lime  tbat  Bervlce  by  publication 
wos  complete.  It  Is  true  that  It  Is  held  In 
Hull  T.  Hull,  S  Pb.  DIst.  R.  420,  tbat  a  court  of 
I'cnnFvlviinla  may  take  Jurisdiction  upon  con- 
structive service  of  an  action  against  a  nonresi- 
dent, aa  well  when  the  offense  wag  com- 
nxllted  while  the  parties  were  domiciled 
out  ot  the  state,  aa  when  the;  were 
.^9  L.  B.  A. 


Without  expressing  any  opinion  aa  to  what 
may  be  the  further  action  of  the  court  in 
the  preniiees,  we  are  of  opinion  that  the  ap- 


inci dentally  connected  therewith  and  to  be 
aiTected  therein.  It  is  I  -efore  ordered 
that  the  rehearing  an  prayed  for  by  the  par- 
ties above  named  be  granted,  and  it  it  fur- 
ther ordered  that  the  rehearing  as  applied 
for  ty  the  dative  executrix  be  denied. 

After  the  rehearing  the  following  addi- 
tional opinion  was  handed  down  on  Janu- 
ary 6,  1U02,  by  Bresnx,  J.: 

The  dative  testamentary  executrix  has 
been  destituted.  The  judgment  is  final  botli 
as  to  the  dealitution  and  the  writ  of  ee- 
questra.tion,   which   was  issued  in   the  case 

domlrlled  In  the  state,  at  that  time. 
But  tbla  decision  1b  contrary  to  the  de- 
cisions just  cited,  and,  even  If  correct,  does  not 
militate  against  the  argument,  drawn  from 
those  decisions,  that  the  I>ennsylTanla  doctrine 
was  based,  not  on  lack  of  Jurisdiction  of  the 
subject-matter  when  the  cause  of  divorce  oc- 
curred while  the  parties  were  domiciled  In  an- 
other state,  ttut  upon  tbe  ground  of  lack  of 
Jorlsdlctlfm  of  the  person  of  the  defendant  In 
such  caae.  It  be  or  she  bMII  continued  a  non- 
resident of  Pennsylvania. 

There  Is  another  cIbbe  of  esses  which  aeema 
to  support  the  Bitggestion  here  made,  that  the 
doctrlue  In  I'eansylvania  rested  rather  upon 
lack  uC  lurlEdlctlon  of  tbe  person  of  tbe  de- 
fendant than  upon  lack  of  Jurisdiction  of  tbe 
subjci-t-mattcr.  'Ihe  act  ot  1S50  waa  held.  In 
Blabop  V.  Bishop.  30  I'a.  412,  to  apply  only  to 
ennsea  arising  while  the  partlea  were  domiciled 
In  II  not  her  slate,  and  not  to  causes  ot  divorce 
arising  In  another  country.  So  far  aa  cnsfR  of 
the  latter  claBS  were  concerned,  therefore,  there 
was  no  Interference  by  statute  with  any  doc- 
trine previously  cstobllHhfd  In  the  a 
yet  In   I*wi 


429;  lA)keB  v. 
Lokes.  14  W.  N.  C.  306,  and  Kcllow  y,  Keilow. 
1  I.ehiKh  Valley  L.  B.  202  (decided  nflcr  tbe 
"  -  ■  jurisdiction  of  a  court 
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tlon  or  adultery  occurring  while  tbe  parties 
were  domiciled  In  another  country  wasdenled. 
the  fuels  that  the  defendant  was  a  nonresident 
ot  PennEylvonla  at  the  time  of  the  suit,  was 
not  personally  served  In  that  state,  and 
did  not  appeal',  as  well  as  the  fact  that 
both  parties  were  doiolclled  In  a  foreign 
i-ountry  at  the  time  of  the  deHo(iii«.  are 
expressly  stated  and  apparently  relied  on.  In 
McCartney  v.  McCartney,  30  W.  N.  C.  1S2,  how- 
ever, the  JorlsdlctlMi  In  such  case  was  denied, 
notwithstanding  tbat  the  libelee,  who  was  sllll 
a  noni-esldcnt  ot  Pennsylvania,  appeared  and 
submitted  to  the  Jurisdiction.  Tbe  derision  In 
this  case,  which  Is  eiprcssly  on  tbe  ground  that 
tbe  conrt  had  no  Jurisdiction  over  the  aubjecl- 
mnttcr.  either  under  tbe  act  of  1S50  or  the  nub- 
Hoquent  act  of  ISoS,  aeenis  to  be  the  only  one 
which  rleorly  rests  upon  the  lack  of  Jurisdiction 
ot  the  subject-matter;  at  least.  It  la  the  only 
case  Id  which  tbe  rli^t  of  a  court  ot  Pennsyl- 
vania to  entertain  tbe  suit  la  denied  where  It 
has  appeared  ttiat  the  defendant  waa  personally 
subject  to  the  Jurisdiction  of  the  court. 

There  Is  still  another  class  ot  cases  that  seem 
to  support  the  suggestion  that  the  doctrine  of 
international  law.  as  recognised  In  Pennsyl- 
vania, that  a  court  has  no  Jurisdiction  to  grant 
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And  which  is  to  remBin  for  the  time  being 
undiatarbed.  It  is  al«o  flnol  in  matter  ol 
th«  opposition  to  U>e  account  filed  and  ap- 

Xhis  court  granted  ■  rehearing  in  matter 
«f  the  good  faith  of  Mrs.  Rschael  Benton 
and  upon  questions  incidental  to  that  issue. 
Tie  caoe  having  been  argued  on  the  rehear- 
ing, further  consideration  was  given  to  the 
iasDeR.  It  \rnB  not  deemed  advisable,  in  or- 
■Atr  that  the  issues  raav  he  tried  before  the 
district  court,  to  rccaH  and  set  aside  the 
judgment,  decreeing  that  Mrs.  Benton  was 
in  good  faith,  of  this  court  and  of  the  dis- 
trict court,  and  let  the  ca»e  he  remanded  to 
try  this  issue,  and  to  determine  agsin  the 
effect  to  be  givm  to  the  proceedinss  for  di- 
vorce and  to  the  judgment  rendered  betneen 
Urs.  Benton  and  Burrell  J.  Manscoc  in  In- 
diana.    Mrs.    Peytral,    daughter    of    E.    B. 


Benton  and  Mrs.  Rachael  Benton,  It  alio  a 

party  to  this  litigation.  She  sued  to  desti- 
tute the  executrix,  to  annul  the  nill,  and 
to  claim  the  succession.  She  asked  to  i>c 
recognized  aa  Dr.  Benton's  sole  and  only 
heir.  On  the  trial  of  the  case  hel'  evidence 
was  heard.  It  was  made  manifest  that  the 
lat^  I>r.  Benton  alwars  treated  her  as  his 
daughter.  After  havi'ng  left  the  matrimo 
nial  Imme  to  reside  in  another  parish  of  this 
state,  it  was  to  her  always  that  he  wrote. 
His  letters  to  his  daughter  are  adviaoiy  and 
kind.  He  admonished  her  to  keep  ^ood  com- 
pany or  none ;  saya  to  her  that  he  id  pleased 
with  lier  letters,  that  her  mind  is  improv- 
ing, and  that  jjood  books  are  excellent  com. 
panions :  says  to  lier  that  she  is  near  and 
dear  to  him.  At  all  times  he  seeks  to  pro- 
tect and  sliield  her.  All  his  letters  contain 
a  number  of  expressions  to  that  end.     The 


a  divorce  fur  a  cnuie  occurring  while  botb  par  '  nAirs: 
ties  were  domiciled  out  ot  tbe  Mate,  tbe  defend-  I  ihat 
mat  being  still,  at  the  time  o(  tbe  suit,  a  non- 
realdeut,  rests  Qpon  lack  ot  Jurisdiction  ot  tbe 
person  nt  ibe  defeadnnt  and  Itmbillly  tu 
proceed  In  such  a  case  wItbouC  JurludLc- 
lion  ot  his  person,  nlher  tban  ui>on 
talk  of  Jurisdiction  of  Ibe  subJecl-mBt- 
tCT.  The  cnses  referred  to  sre  those  la 
wblcti-the  courts  of  PennaylTanla  have  refused 
recoBDltlOD  of  decrees  rendered  In  other  states 
npoii  constructive  service  of  process,  lu  Cul- 
Tin  V.  Iteed,  Q.'S  I'n.  3T5  (wbcre  the  divorce  was 
refused  rcrognlllDD  in  PeDDBjlTaiila),  the  wife 
desencd  tbe  husband  while  the  parties  were 
domiciled  In  I'ennBjrlvanla.  He  subaequentl; 
removed  to  Iowa,  acquired  a  domicll  there,  and 
procured  n  divorce  for  deeertlon  upon  cou- 
■tructlve  service,  the  wife  remaining  In  renn- 
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nia  own  voluntary  act  of  tiiitbt  from  Justice 
siionid  iie  condemned  without  a  hearing,  or  an 
opportunity    to  be  beard."      It    is   true   thnt    It 


■e  determined  that  a  court  hai 
on.  uoUce,  or  eien  proceaa  duly  h 
ive  TitaUty  (o  the  JiidRmcnt;  bu 
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■  conceded  In  this  caK  that  the  decree 
would    have    been    entitled    to    recognition    In 
Peansylvonia  It  tbe  mailm  that  s  wife's  dom. 
fell     fntlowa    her    husband's    were    to    prevail. 
bat    It    was  held  nnder  the  circumstances  thit 
II  did  not  isee  IV.  b,  1,  <b),  fnrra).     That  coa- 
cession   Is  lucousistent  with   tbe  Idea  that   the 
decision    Is    upon    the    ground    that    tbe    court 
wbici)   rendered  the  decree  bad  no  Jarlsdiction 
of   the  subject -ma  Iter,  because  the  malrinmulal 
domicll  at  the  time  ol  tbe  offcnxe  was  not 
tbe  farnm  :  but  U  perfectly  roi 
Iden    thai    tbe    decision    was    i 
Ibat    the  court  had  no  Jurisdiction  of 
aon   nf  tbe  defendant,  and   under  tbe 
stanivs   llbc  matrlmoulni  domicll  nevei 
liceii   at  tbe  forum)    could  not  proceed 
jBi'^xIictlon  of  her  person,  si 
had  ;i|ipMed.  the  defendani 
rally  doroltiied  at  the  fori 
lile   (o  be  personnilj   siibj, 

'  lu  I'leel  V.  KIder.  OS  Pa.  3D8.  1  Am-  Rep.  414 
Iwberc  the  divorce  was  refused  recognition), 
tb?  divorce  wns  granted  in  Tennessee  u|ion  |iub- 
Ui'Biion  of  notice  and  perannol  service  thereof 
on  the  wife  In  Pennsylrnnla  foe  her  adultery 
whil-  •'hr  was  domiciled  In  feuniylvanla.  The 
•leciHlon  sei-ms  to  rest  upon  the  principle  that 
(he  Injured  psrly  In  tbe  marrlnge  relation  must 
seek  redress  In  tbe  forum  of  tjie  defendant,  un- 
less such  defendant  has  removed  from  whst 
was  before  tbe  common  domicll  of  botb:  but 
tbe  rule  seeuB  to  t>e  limited  to  cases  In  which 
Inrisdlctlun  of  Ibe  person  cannot  be  :icqulred  by 
s.persi-nal  service  or  appearance  within  the  statu 
where  tbe  divorce  suit  Is  brought,  for  the  court 
50  L.  B.  A.  ] 


(where  the  dl- 


iil.  80  Pa.  BOl 
vorco  was  refused  rrrognitionl, 
obtained  by  the  husband  In  Mlcblgeu  fur  de- 
sertion occurring  while  both  parties  were  dom. 
Idled  Id  Ohio,  upon  service  by  publication 
nmiln'it  the  wife,  who  wns  a  nonresident  of 
Michigan  and  did  not  appear  In  tiie  ncilKn. 
The  focti  of  the  nonrcaidence  and  the  nunnp- 
pearajice  of  the  wife  as  well  as  the  tact  that 
the  cause  of  divorce  did  not  arise  In  Ulchigun, 
are  emphnslied  in  tbe  opinion. 

In  Kyoi'k's  l-:etate.  135  Pa.  522,  111  Atl.  lO.'iO. 

It  W8«  held  that  a  divorce  obtained  t>y  a  hns- 

bnnd  Bgalnst  his  wife  In  Nebriialia  was  Invalid, 

snd  did  not  alTect  (be  wife's  right  to  lelters  of 

adniluial ration  upon  his  eMnle  after  bis  death. 

with  the    In    ,t|fB   case   the   husband   and    wife    were    or- 

-   B''**"''    lalnnlly    domiciicl    In    rennayivanln.    and    the 

"• '  of  divorce  o  mfnsa 


I   thoro 


ind  the 


>.  If  tbe  maiin 
vouid  hare  been  ie 
.  and  therefore  Ma 


Nebrnslin  nod  ol 


idled  ll 


d  dive 


It  ll 


L   N'ebi 


IS  bi-ld  Invalid,  nor  does 
idopted  In  the  Nebraska 
c  was  evidently  no  per- 
il ska.   and   I  lie   wife   was 


n  fom.  V.  llnlie,  2S  W.  N.  C.  572.  the  de- 
cision Is  Ibst  a  decree  of  divorce  oblsined  by 
the  hiialiBnrt  In  anotbrr  slnte  for  a  cause  oc- 
curring Willie  tbe  parties  were  domiciled  in 
IVansyivanln  will  not  be  rerognised  In  the  lat- 
ter state  If  the  wife  remnlncd  in  IVunsylvnnla 
nnd  WDS  served  there.  Itlslruc  Ibat  In  Ihls  case 
the  court  said  thnt  If  a  court  has  no  Jurindtc- 
tloD.  neither  notice  nor  process  duly  served  can 
e-ive  vitnllly  to  Its  Judgment.  This  language, 
apart  from  the  context,  might  aeem  to  Indicate 
that  the  reason  tlie  divorce  was  not  eniitled  to 
recognition  in  Pennsylvania  wns  thnt  the  court 
bad  no  Jurisdlcllon  of  the  subject- matter,  but 
In  view  of  the  conteit  lb*  reference  to  nolle* 


hoVlBlAKA.    SUFBEME   COUST. 


Uat. 


the  mother  of  Dr.  Benton  refers  to  this 
daughter  when  she  was  &  child  os  "baby 
Kachael."  Whatever  errors  the  mother  may 
have  committed,  and  however  void'  the  de- 
cree of  divorce  obtained  in  Indiana  may 
have  been.  It  would  be  a  sad  necessity  if 
ever  it  becomes  necessary  under  the  law  to 
decide  that  this  daughter  must  be  consid- 
ered an  outcast  from  all  family  ties,  and  be 
numbered  as  one  among  the  disinherited  of 
humanity.  She,  until  recently,  as  we  un- 
derstand, had  no  cause  to  suspect  that  she 
was  not  the  daughter  of  ii  legal  niarria^. 
It  is  true  that  in  the  last  few  years  prior 
to  hia  death  the  father,  who,  it  seems,  WAiS 

.    or  process  dnJy  seri'ed  evidently  referred  to  a 

In  the  (olIowLng  cswb.  also,  where  divorces 
^ranled  In  other  ntaics  were  refused  recofrnt 
tlon  [n  rean^ylvanla.  tbe  derlslonB  are  plainly 
upon  tbe  ground  tbat  tb^re  was  no  Jurisdiction 
over  the  penon  of  the  defendant,  and  not  upon 
tbe  RiMUDd  that  the  court  hud  no  Jurisdiction 
ot  the  subject-matter.  Ptalla4elpbla  use  of 
Wetborby  v.  Welberby,  lo  Phils.  403 :  Com.  v. 
Bolich.  IS  ra.  Co.  Ct.  401 ;  Com.  v.  Alnawortb, 
20  Pa.  Co.  Ct.  123;  Com.  v.  Steyeiu,  25  Pa.  Co. 
Ct.  OS :  Com.  v.  Taylor,  1  Susquelianna  I,es. 
Chronicle,  15:  Com.  v.  Shuler,  2  Pa.  Dlst.  K. 
Doa  ;  rhliadelphln  Dd.  o(  Charities  &  Correction 
».  Moore.  8  I'a.  Co.  Ct,  68. 

Where  but  one  party  Is  domiciled  In  a  state, 
and  Ihe  other  party  Is.  and  always  baa  been,  a 
Donrealdent  thereof,  but  bns  had  personal  no- 
tice, Ibioufh  some  channel,  of  the  pending 
(.ulC,  und  an  optwrlunlty  to  defend,  of  which 
be  does  not  avail  himself,  a  decree  of  divorce 
will  be  valid  in  tbe  stato  where  granted,  but 
lensrslly  Invalid  In  the  state  of  his  present  dom- 
idl.  Com,  V.  Stelger.  12  Pa,  Co.  Ct.  334. 
The  notice  here  referred  to  la  evidently  a  no- 
tice nerved  out  of  the  state. 

The  removal  of  the  domlcil  of  tbe  bust»uid 
and  wife  to  another  state  after  the  occurrence 
of  a  cause  for  divorce  while  tbe  parties  were 
domiciled  In  Pennsylvania  does  not  deprive  a 
court  of  Penuaylvanla  at  Jurisdiction  of  a  dl- 
vocce  eull  ni  the  Inntance  of  the  wife,  who  has  J 
returned  end  resided  In  Pennsylvania  one  year 
prior  to  (he  bringing  ot  tbe  suit,  Bolllster  v. 
Kolltster.  8  Pa.  440. 

It  the  decisions  in  the  foregoing  cases  have 
been  correctly  Interpreted,  they  may  t>e  recon. 
died  with  tbe  general  principle  of  International 
law  prevnlllQg  In  most  of  tbe  ottwr  Btaces.  that 
the  tact  that  neither  ot  the  parctee  was  dom- 
iciled at  tbe  forum  at  the  lime  the  cause  of 
divorce  occurred  does  not  defeat  tbe  Jurisdic- 
tion over  the  subject-matter.  Id  this  view,  the 
declslooB  rest,  not  upon  lacic  of  Jurisdiction  of 
tbe  snbjett  mstter,  but  upon  lack  of  Jurisdic- 
tion ot  the  person  of  tbe  defendant  and  the  in- 
ability to  proceed  without  Jurisdiction  of  tbe 
persaa.  when  the  cauae  ot  divorce  occurred 
while  holh  parties  were  domiciled  out  of  the 
state,  and  tbe  guilty  party  bas  never  acquired 
a  damicll  In  the  state.  (See  further,  as  to  the 
dIallDctlou  here  suFigesled.  tbe  remark  in  con- 
nect iou  with  I  he  citation  at 


The  general  qaestlon   as  to  the  right  of  a 
court  to  proceed  without  ac(iulrlng  Jurisdiction 
over  the  person  of  a  nonresident  Is  discussed  In 
subdivision  IV.  b,  2.  (b),  (1)  and  (2),  {n/m. 
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nn  eccentric  man,  became  estrange  front 
his  daughter.  He  was,  it  appears,  opposed 
to  her  Diarrisgc,  and  her  husband  was  not 
in  favor  with  him;  but  in  all  this  he  was 
never  heard  to  disown  her.  During  his  la*t 
illness  the  daughter  called  to  see  him.  She 
failed  in  getting  admission  to  hia  room,  but 
not  owing  to  any  fault  of  hers.  IJhe  wa» 
not  at  his  funeral,   it  is  true;   but  no  one- 

Save  her  notice  of  his  death,  upon  whom  it 
evolved  to  give  the  notice. 
The  mother  of  Dr.  Benton  EUid  the  other 
members  of  her  family,  while  he  lived,  al- 
wnys  looked  upon  him  so  far  as  tbe  record 
discloses,  as  the  husband  of  Mrs.  Benton 
and  the  fjther  of  Rarhael,  The  letters  ad- 
dressed to  them  by  Mrs.  Benton,  mother  of 


a.  /it  genrral. 

If  a  deijree  ot  divorce  were  strictly  *■  per- 
sonam, lllie  a  money  Judgment,  for  instance, 
mere  could  bo  no  doubt  but  that  Jurtsdletlon  oF 
tbe  person  ot  the  defendant,  as  well  as  of  thv 
Buhjett-malter  of  the  mlt,  would  be  essential 
to  enable  the  court  to  render  a  decree  which 
would  he  valid  cither  In  the  state  where  ren- 
dered or  In  other  states,  assuming  that  a  de- 
cree ot  divorce  Is  within  the  protection  ot  thi-- 
"due  pi-oceaa  of  law"  provision  of  the  Federal 
Conntltiillon  (as  to  which  see  the  latter  part 
ot  division  I.,  ivpra),  for,  without  ]urlsdlctloi» 
of  the  person  ot  the  defendant,  the  Judgment 
would,  under  the  dedilou  iti  Pennoyer  v.  XelT. 
be  contrary  lo  due  process  of  law.  See  author- 
ities cited  In  note  to  Pinney  v.  Providence  Loan 
A  Invest.  Co.  (Wis.)  M  L.  R.  A.  5T7.  Opoa 
such  assumption,  II  would  slso  he  clear,  under 
that  decision.,  (bat  It  tbe  defendant  were  a  non- 
i-esldeiit.  Jurisdiction  over  his  person  could  only 
be  Rcqulrvd  by  persona]  sei-vlce  within  tbe  state, 
or  by  bis  sppenrance. 

So.  on  the  other  hsbd.  If  a  decree  of  dlvorco- 
were  purely  in  rent,  [t  would  be  clear,  under  th» 
authorities  above  referred  to.  (hat  Jurisdiction 
ot  (he  person  of  (be  defendnnt  would  not  be  es- 
scntlHl.  but  that  a  decree  which  would,  at 
least,  be  valid  In  the  state  where  rendered, 
rould  he  reoijered.  even  against  a  nonresident, 
upon  reanonahle  constructive  notice  without  ap- 
iwarance ;  and  upon  tbIB  assumption,  It  would 
seem,  upon  principle,  that  the  coarts  of  other 
Btates  would  not  be  at  liberty  to  refuse  It 
recognition  in  view  ot  the  "full  taltb  and  cred- 
it" provision  of  tbe  Federsl  Constitution.  But 
a.  decree  ot  dlvcrce  Is  nellber  strictly  In  prr- 
■nnom  nor  strictly  <n  rem.  It  Is  anomnloua  IB 
this  respect,  and  It  Is  to  this  tact  tbat  tbe  great 
diversity  of  views  with  respect  to  the  right  of 
a  court  of  s  state.  In  which  but  one  party  I* 
domiciled,  to  grant  a  divorce  upon  constructive 
service  against  tbe  other,  is  sttrlbutahle,  Thes» 
conflicting    vli>ws    are    discussed    In    subsequent 


sabdlvlsloDS. 
.  DCfreti  rcwifered  <ipon  c 


(a)  In  iTCBcrnl. 
When  the  defendant  Is  a  realdent  of  tb& 
state  in  which  suit  Is  brought,  even  II  he  Is  aJ)< 
sent  tberetrooi  at  tbe  time  and  Is  served  con- 
structively only.  It  Is  immaterial  whether  tbo- 
suit  b«  governed  by  tbe  prlndplea  applicable  to  ■ 


.,CnOo*^lc 


IHL 


Succession  of  Behton. 
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Dr.  Banton,  lead  to  the  inference  that  they 
conaidered  her  R9  united  in  lawful  wedlock. 
There  remnin  two  sisters  and  a  brother  of 
the  late  Dr.  Benton.  The  sisters  are  the 
claimnnts.  The  brother  has  not  sought  to 
have  the  decree  of  divorce  declared  void  or 
to  attack  the  will.  The  plea  of  the  sisters 
to  have  marriaee  of  their  brother  decreed 
void  and  the  child  illegitimate  is  not  per- 
BQaaive.  The  license  in  due  fomi  is  pro- 
duced, and  evidence  of  the  marriage  which 
Uk^  plncc  in  Cairo,  Illinois.  This  was  pre- 
ceded by  a  decree  of  divorce-  As  relates  to 
the  daughter,  we  are  thoroughly  convinced 
that  the  marriage  must  be  given  complete 
l^al  eflect.  As  relates  to  the  father  and 
mother,  we  are  of  the  opinion  that  it  falls 

matt  i»  peiionaM  or  b;  those  applicable  to  a  pro- 
ceeding in  rem,  since,  even  it  tbe  former  gov- 
ern so  that  Jurisdiction  of  the  person  Is  neces- 
MMTj,  It  Is  well  settled  that  such  JnrlBdlctlon  can 
tie  acquired  scalnst  a  resident  defendant  b;  b 
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pear  tn  the  knit.  Hunt  v.  Iluat.  72  N.  Y.  217. 
as  Am.  Itep.  120  ■  De  Mell  v.  I>e  Mell.  120  N.  Y. 
489,  24  N.  K.  1196:  ItlRneT  v.  Itlftney,  IZT  N. 
Y.  4(t8.  28  X.  F..  *0S  :  Campbell  v,  Campbell,  00 
HnD,  233,  SS  N.  Y.  Snpp.  280,  893  ;  fie  Denlek. 
92  Han.  ISl.  3«  M.  Y.  »upp.  518;  I^cejr  T, 
I^ce>'.  SH  Ulsc.  lOe,  7T  K.  T.  Supp.  235. 

It  does  nut  sppesT  In  all  the  foregoing  cases 
Ihst  tbe  defendant  was  actually  oat  of  tbe 
JarlsdidlOD  In  which  tbe  divorce  was  reodered, 
but  »  does  so  appear  In  Hunt  v.  Hunt,  72  N.  Y. 
217.  28  Am-  Bep.  128:  In  fie  Denlek,  02  Hun, 
161,  Se  N.  Y.  Biipp.  S19,  and  Lace;  v.  I.ace]', 
38  Ulsc.  19(>,  77  N.  Y.  Supp.  233.  and  It  was 
anomed  In  Atherton  v.  Atherton  that  a 
decree  ot  divorce  rendered  In  Kentucky, 
Bpoa  con  struct  I  ve  service  upon  the  wife. 
wbo  WHK  actually  living  In  New  York, 
would  have  been  valid  If  the  wife  had  been 
legallj  renrded  as  domiciled  In  Kentacky,  not 
witlistaodlng  her  ictoat  residence  In  New  York. 
Id  all  tbe  New  York  cases  wblcb  refuse  to 
TvctMCnlse  decrees  rendered  on  constructive 
sn-rlce,  the  fact  thst  the  defendant  was  a  non- 
resident Is  emphsslzed. 

And  see  also  the  Masaacbnsetts  crbcs  cited  In 
n«>it  sect  Ion.  wblcb,  without  passing  upon  the 
qoeatloD  of  tbe  sufficiency  of  constructive  serv- 
k«  to  support  a  divorce  against  a  nonresident, 
bave  upheld  decrees  of  divorce  rendered  In 
otber  states  In  favor  of  the  husband  upon  such 
service,  upon  tbe  theory  that  the  wife,  though 
absent  from  tbe  state,  was  neTertheleas  legally 
domiciled  there. 


(b)  i 


I  of  tetfe  e$  dettndant. 


It  follows,  from  tbe  rule  stated  In  the  las 
BBbdlrtslon,  that  when  tbe  wife  Is  tbe  defend 
ant  In  the  suit,  it  Is  Important,  from  the  poln 
Df  view  of  the  courts  that  bald  that  con 
stmcflve  service  agalnat  a  nonresident  Is  lu 
SDDcleBt  to  confer  Jurisdiction,  to  deterralui 
whether  the  wife,  for  the  purposes  of  this  rule 
takes  her  husband'*  damlclL  II  she  does.  It  1i 
S»  L.  B.  A. 


within  the  principles  laid  down  in  Smith 
V.  Smith.  4.1  La,  Ann.  1148,  10  So.  248.  As 
relates  to  Mrs.  Benton,  and  particutsrly  to 
the  late  Dr.  Benton,  we  nrc  not  preparnl  to 
liold  that  plaintiff  has  made  out  sucn  a  case 
as  requires  us  to  decree  that  the  marriage 
not.  at  least,  a  putative  mitrriage. 

'  ■•  -les.   siiflic 

not  been  re- 
butted to  an  extent  that  would  justify  us 
in  recallinff  the  viens  heretofore  expreaaed 
by  us  and  in  setting  aside  our  original  de- 
cree. Out  order  granting  the  rehearing  19 
rescinded  and  recalled.  Our  former  decree 
is  reinstated,  Bud  is  the  decree  of  the  court. 

BlBnohaTd,  J.,  dissents. 

obvlouB,  for  the  reasons  stated  tn  the  last  sub- 
division, that  there  will  be  no  reason  for  re- 
fusing recognition  of  a  decree  rendered  sgalnsC 
her  In  another  slste  upon  constructive  SErvIco 
without  appearance,  for  upon  that  asBumpllon 
she  would  be  legally  domiciled  In  tbe  stats 
where  tbe  decree  was  rendered  lasEnmlug  that 
the  husband  waa  domiciled  there),  and  there- 
fore llnble  to  be  personally  subjected  1o  the 
Jurlsdlttlon  nt  that  court  by  constructive  serv- 
ice, even  If  actually  residing  In  another  state. 
The  question  as  to  tbe  right  of  u  wife  to 
acrjulre  a  separate  domlcll  for  the  purpose  of 
bringing  a  suit  has  been  dlHcussed  In  subdivi. 
slon  III.  a,  aupra;  and  It  will  be  ob- 
served, from  (be  cases  there  cited,  that 
there  la  some  dllference  of  opinion  whether 
such  right  Is  dependent  upon  tbe  existence 
ot  au  adeqniite  cause  for  leaving  the  hus- 
band- The  qiiestlnn  Is  presented  from  a 
somewhat  dUTercat  point  of  view  when  the 
wife  Is  tbe  defendant  In  the  salt,  for  while, 
as  pointed  out  In  that  subdivision,  a  finding  on 
(ho  merits  la  her  favor  when  she  Is  pislntllf  will 
ordinarily  establish  Ibe  eilslenre  of  an  ade- 
quate cause  for  leaving  ber  husband,  and  thus 
support  the  jurlBdictlon,  a  flndlng  on  Ibe  mer- 
its In  favor  of  the  husband,  when  she  Is  tb« 
defendant,  will  ordlnurilj  negatlvs  tbe  erlst- 
ence  of  such  cause,  and  thus  support  the  Juris- 
diction, even  In  a  suit  in  pcraonain.  Therefore. 
If  the  existence  of  her  separate  domk'll.  when 
sbe  Is  defeudont,  Is  dependent  upon  lbs  exist- 
ence of  sucb  a  cause.  It  will  ordinarily  be  neces- 
sajy  for  the  court  of  another  state,  which  re- 
fuses to  recognise  the  decree  because  rendered 
on  constructive  service,  to  Impeach  tbe  finding 
on  the  merits  so  far  as  It  aHects  the  Jurisdic- 
tional fact  by  negativing  the  condition  upon 
which  her  right  to  acquire  a  separate  domlcll 
depends,  'i'hnt  seems  to  have  l>eea  the  course 
adopted  In  Atherton  v.  Atherton,  155  N.  Y. 
120,  40  L.  R.  A.  201,  4t>  N.  E.  933.  where,  not- 
withstanding the  finding  ot  the  Kentucky  court, 
on  the  merlls,  that  the  wife  hod  abandoned  the 
husband  (which  would  negative  tbe  existence 
of  an  adequate  cause  tor  leaving  him),  the  New 
York  court  found,  as  a  fatt,  that  she  was  Justl- 
hed  In  leaving  him,  and,  upon  that  finding, 
baaed  Its  ctHiclualon  that  sbe  bod  acquired  a 
separate  domlcll  In  New  Y'ork,  and  was  there, 
fore  not  bound  by  tbe  Kentucky  decree,  which 

Bo,  In  I'eople  v.  Korlaloe.  1  App.  Dlv.  571,  37 
N.  Y.  Supp.  -181,  it  was  held  (hat  the  wife,  by 
reason  of  the  husband's  misconduct,  retained  n 
separote  domlcll  in  New  York,  and  her  domlcll 
did  not  follow  tbe  domlcll  of  her  husband  to 
Kentucky,  so  as  to  give  the  court  of  the  latter 
state  Jarlsdictlon  over  her  as  a  resident. 

And  In  Mellen  v.  Mellen.  10  Abb.  N.  C.  S20. 
where  a  decree  rendered  against  the  wife  In  an. 
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LODUUNA  SUPBKllE  Coim. 


Hat, 


other  itata  on  coDitnictlTe  (errlce  mi  rcfUMd 
recosnItloD  In  N«w  YoA,  the  Jar;  la  the  N'ew 
Tort!  caae  round  thnt  the  wlte  did  not  deiwrt 
her  liusbnDd.  no) withstanding-  that  the  di>aei'- 
llon  vm  the  ground  upon  vhlch  the  dlvorve 
WRi  STKUtcd  to  blm,  tbonjih.  fn  this  ciae,  the 
court  seema  to  have  l«*en  the  poslUoD  tliat 
(he  commencement  of  the  buK  Itself  b^  Ibe 
husband  iiuts  nn  «nd  to  the  legnJ  Action  ol  the 
Idfutltjr  or  domicilii.  In  Bundle  t.  Van  Inice- 
Itnn,  B  K.  Y.  Civ.  froc,  Kep.  328.  the  right  of 
the  nlle  to  ac(]<t[ra  a  Bepimto  domlcil  aa  al- 
lectins  the  Jurlsdlctlou  to  ttrant  a  divorce  In 
favor  of  tbe  buaband  was  nppareQtlr  made  to 
depenil  upon  tbe  eilgtrnce  of  an  adequate  cbubv. 

In  Hood  T.  Hood.  11  Allen.  1»S,  ST  Am.  Dec. 
TOO,  where  a  decree,  rendered  In  Illlnala  aealnat 
a  wife  m  couatmctlie  nerrlce,  was  recognized 
In  MasaarhuMt  t9.  the  decision  was  eipreulf 
imt  upuQ  the  ground  that  while  (be  wife  waa 
actnnlty  residing  In  Uaaaachnaetta,  Bhe  was  le< 
gallr  domiciled  In  llllaola  because  no  Juitlflea- 
tioQ  for  leaving  tbe  husband  was  ahown. 

So,  la  Loker  v.  Uerald.  I5T  Masa.  42.  16  L. 
K.  A.  407.  31  N.  E.  T0».  where  a  divorce  waa 
oblalned  bf  a  huaband  In  another  state,  upon 
aerrlce  upon  tbe  wife  In  Uaasacbnsetts  onl;, 
the  declalon  Is  upon  tbe  ground  that,  while  the 
wife  waa  atlnally  living  In  HasaachusettB  at 
the  time  of  the  divorce.  i>he  waa  legally  dom- 
iciled with  her  husband  In  Colorado,  since  she 
bad  nn  eicuw  for  living  apart  from  bitn.  and 
the  legal  fiction  that  her  domlcil  followed  hla 
therefore  applied. 

In  DurlCD  v.  Shannon,  llu  Masfi.  43S.  the 
court  said  Ihat  tbe  onl;  eiception  to  the  nile 
that  the  domidl  of  the  hnsbajid  Is  the  domlcil 
of  the  wife  Is  that  an  Innocent  wife  m»j,  under 
aome  clrcumstancGS.  have  a  separate  domlcil  (or 
the   purpose   of         '   '  '  ""   '         '     ' 

guilty  huaband : 

bar  donjirll  and  is  living  apnri  irom  mm  wiin- 
oat  cause  baa  snch  an  exclusive  domlcil  as  will 
prevent  him,  If  In  good  fallh  domiciled  elae- 
wbere.  from  obtaining  a  divorce  from  her  !□ 
the  place  of  bin  domlcil ;  and  ther«  Is  a  state- 
ment to  the  same  elTect  In  Burtls  r.  Burtla,  161 
Mobs.  COa,  37  N.  K.  ■  — 


I  wife  who  hsa  left 


If  s 


H'lfe 


Ing  apart 


1  her 


Wlthoi 

ber  domlcil.  and.  In  the  absence  of  any  proot  of 
fraud  or  misconduct  on  hla  part,  a  divorce  ob- 
tained by  him  m  the  state  of  his  domlcil,  after 
reasonable  notice  to  her,  cllber  by  personal 
•ervlce  or  by  publication  In  accordaoce  with  its 
laws,  la  valid,  even  though  she  never.  In  fact, 
realded  In  that  state.  Cbeelejr  v.  Clayton,  IID 
U.  S.  TOl.  £S  L.  ed,  2UH.  4  Sup.  Ct.  Bep.  S2H. 
In  this  case,  however,  the  divorce,  which  was 
obtained  by  the  bnaband  In  the  territory  of 
Colorado,  was  held  Invalid,  even  wltbln  that 
territory,  because  the  notice  to  tbe  absent  wife 
by  publlcnilon  did  not  comply  with  tbe  statotea 
of  the  territory. 

In  Uueat  v.  tJuest,  3  Oat.  Rep.  344,  a  decree 
of  dlrorc"  obtained  by  the  huabund  In  Ohio 
while  domiciled  there,  upon  peraonal  service 
upon  the  wife  while  living  In  Canndn.  was  rec- 
ognized aa  valid  In  Canada  and  as  a  bnr  to  the 
wife's  action  for  alimony,  upon  the  ground 
thnt  the  huaband  being  domlrlled  In  Ohio,  that 
lIso  the  dnmk-il  of  the  wife. 


Harrison 


liar 


IB 
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Thompson  V.  Thompson. 

A.  443,  8  Bo.  410.  which  rccogniren  uecn-es  oi 
divorce  rendered  upon  conatmctlve  service 
against  the  wife,  were  also  probably  decided 
t  the  ground  thai  tbe  wife's  legal  domlcil 
'    r  husband,  and  that  therefore  she 

was  cranted.  and  could  be  effectively  served 
by  puhllcatlon,  tor  It  was  expressly  held  In 
50  L.  R.  A. 


was  with 


narrt*>D  t.  Hturlmo.  20  Ala.  629.  lie  Am.  Drr. 
227,  that  a  wife  could  not  leave  ber  husband'a 
domlcil  In  Alsbama  and  acquire  a  acparate  dom- 
lcil In  South  Carolina,  so  as  to  entitle  her  to 
maintain  an  action  for  divorce  there,  althoagh 
she  WIS  forced  by  his  cmel  treatment  to  aban- 
don blm  and  seek  the  protection  of  her  friends 
In  South  Carolina. 

Id  Worrender  V.  Warrecder.  2  Clark  &  V. 
4Ntl.  It  waa  held  that  a  wife's  legal  domlcil  waa 
In  Scotland  where  the  husband  was  domiciled, 
and  that  she  was  amenable  to  the  jDrtadlctlon 
of  Ibe  Scotch  court,  notwithstanding-  that  aince 
the  execution  of  s  separntloQ  ngreetaent  be- 
tween the  parties,  she  bad  resided  abroad,  and 
was  residing  abroad  at  the  time  of  the  divorce. 
In  tbls  case  tbe  wife  appeared  In  tbe  divorce 
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tlon  that  the  ct 

husbsnd  Itself  p 
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r  domlcil  I 


pnt  of  a  suit  by  tbe 
d  lo  the  legal  flctloa 
his  domlcil.  and  from  that  time 
to  be  determined  by  tbe  actual 
facts  in  tne  case.  Tbls  aeems  to  be  tbe  poal- 
tloa  In  Kline  v.  Kline.  67  Iowa,  386,  42  An. 
Rep.  47.  10  N.  W.  S25.  alto.  <And  see  Mellon 
V.  Mellen.  10  Abb.  N.  C.  329.) 

In  Smith  V.  Smith,  4  Mnckcy,  255,  it  waa 
held  thut  a  wife  actually  residing  In  Ibe  Dis- 
trict of  Columbia  could  not.  for  the  pnrpoite 
of  defeating  jurisdiction  of  a  court  of  Ibe  Dis- 
trict over  an  action  for  divorce  by  the  hustiand. 
who  waa  domiciled  In  Maryland,  claim  that  ber 
domlcil  waa  with  him  In  the  latter  alate.  <The 
statute  of  tbe  ristrtct  -waa  construed  to  iriva 
JurladlctloD  If  the  cnuse  occurred  wltbln  ibe 
District  and  the  defendant  resided  there,  Iboogb 
plaintiff  realded  elsewhere.)  This  decision 
»e«mB  to  be  without  reference  to  the  eililence 
of  an  adequate  cause  for  leaving  tbe  bnaband. 

In  Irby  v.  Wilson.  21  X.  C.  (1  Dev.  k  R.  Kq.> 
36fl.  it  waa  held  that  a  wife  who,  prior  to  tbe 
granting  of  n  divorce  to  her  husband  In  Ten- 
□e»aec,  had  left  the  matrimonial  domlcil  Id 
that  atate,  and  come  lo  ^'orth  Carolina  and  re- 
sided there,  had  acquired  a  separate  domlcil  la 
the  latter  stnte  so  that  abe  could  not  be  re- 
gsrded  as  domiciled  In  Tennessee,  and  ai^ 
therefore.  nib}ect  to  the  Jurlsdlctl«i  of  a  court 
of  that  state  upon  couatructlve  service  only. 
Tbls  decision  also  seems  to  be  without  rcfei^ 
euce  to  the  eiistence  of  any  adequate  cause  fur 
IcBvIn;,'  the  matrimonial  domlcil,  and.  so  far  aa 
It  appenre  In  the  case,  the  wife  had  no  reaaan 
whatever  for  leuvlng  such  domlcil.  Tbe  prla- 
clpie  uf  the  decision  seems  to  be  that  the  flctloa 
that  tbe  wife  takes  tbe  husbsnd'B  domlcil  doea 
not  apply  In  a  snlt  for  dlvorre  between  tbem. 
but  Ihat  Ibelr  domlcil  In  such  case  Is  to  be  de- 
termlued  by  Iha  actual  facta. 

In  Colvin  T.  Itced.  CIS  l^.  375.  the  court  took 
the  pOBltlnn  Ihat  the  domlcil  of  the  t 


e  the  <i 


D  dom 


Icll  wiLS  valabiiahed  ut  tbe  time  of  Ihe  alleged 
cause  of  divorce,  did  not  follow  tbe  husband's 
upon  bis  Bnbscqticnt  removal  to  n  new  domldt. 
although  she  was  the  guilty  party.  In  this 
t-nse  the  wlte  deserted  the  husband  while  Ibe 
parties  were  domiciled  In  reansylvania.  He 
NUbsequently  removed  to  lown  and  acquired  n 
domlcil  there  and  procured  a  divorce  upon  con- 
structive service,  the  wife  remaining  la  I'enn- 
aylvanla.  The  court  held  that,  under  the  cir- 
cumstances, her  domlcil  did  not  follow  that  of 
the  husband  to  Iowa,  and  that  therefore  Ibe 
court  had  no  jurisdiction  over  her.  It  will  be 
observeil  that  tbls  case  dlffera  from  the  preced- 
ing In  that  In  this  case  Ihe  wife  remained  at 
Uic  original  matrimonial  domlcil,  while  in  Iba 
other  case  she  left  the  original  domlcil  and  ob- 
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2.  Whfn  attendant  a  n<mre({(l«nf. 


Sec  sJki  I.  aupro. 

Even  wbrn  tbe  deleadaat  li  >  noumideat, 
It  KFTcd  conBtructively  only,  nod  does  not 
appeur,  the  vaJiditf  of  the  divorce  wltblD  tbi; 
alate  n-bi-re  ronttcred.  If  siithorIi«d  by  tbe  stat- 
DtPB  oC  tbat  (tale,  ueioB  !o  be  tteDGrallr  con 
ceded,  rrvD  by  tboee  eourtB  whlrti  bold  that  n 
decree  readered  nnder  sucb  clrcamstunceB  bas 
no  eiiralerrlloriol  ellect.  In  New  York,  wbere 
tbat  doctrinK  prcvallB,  tbe  courta  can  acarcelj 
refnite  Co  admit  tbe  validity  of  tbe  decree  In 
tbe  stale  «b«t«  rendered,  since  tbe  power  lu 
grant  divori^f^  under  exactly  tbe  same  clrcnm- 
■tancen.  la  eipresaly  conferred  by  atatnte  upou 
tbe  courlB  uf  Kew  York,  and  the  validity  ot 
rath  dlvorceit,  wbuu  rendered  In  New  York. 
•n-iDK  never  to  have  been  questioned  by  tbe 
cotiria  of  tbnl  alate.  Ai  will  be  Bbawa  In  aub- 
dlvtslon  IV.  li,  2,  (b),  (2),  iH/ro,  tbe  New  YorK 
doctrine  doca  nnt,  formally  at  loaat,  proceed 
npon  tbe  Ibeor^  tbat  a  decree  o(  divorce  ren- 
dered Id  anolber  state,  under  Bucb  clrcum- 
Mancea,  ia  uot  entitled  to  recognltlaa  at  all. 
DQt  ibat  III  effect  Is  only  to  eatabJUb  tbe  atatue 
of  tbe  resident  apouae.  and  tbat,  apparently, 
onl^  within  the  <tlale  nbere  rendered.  In  this 
View,  It  It  caa  b«  maintained,  there  la.  theo- 
retically at  leaat,  no  InconalaleDcy  between  the 
deobil,  upon  one  hand,  of  the  eiCraterrltorlal 
•ffect  of  auch  decreca  rendered  In  other  atntea, 
and  Ihc  concciialon  of  their  THildlly  In  the  ataCe 
where  rendered,  nr  tbe  aasiimptlon  of  the  right 
of  New  York  courtB  to  render  decrees  under  tbe 
same  clrcDnistuncea,  upon  tbe  otber.  But 
wbeD.  as  la  Bunie  ot  the  raaea.  tbe  doctrine  la 
based  upou  tbe  around  that  a  decree  rendered 
DDder  auch  clrcumatancea  la  entirely  without 
Jurisdiction,  and  for  Ibat  reason  Ibe  courts  of 
oUier  Mstea  are  not  bound  to  recognlie  It  un- 
der "tbe  full  faith  and  credit"  proilalun  of  tbe 
Federal  Conatltutlon,  It  aeema  InconslBlent  to 
concede  the  valldlly  of  tbe  decree  Id  the  atate 
where  rendered,  or  to  exercise  the  power  to 
KTVDt  dlToreea  under  aach  clrcumstanceB.  Tbe 
only  lhe<»7  upon  which  tbe  dccloion  can  be 
recoucllcd  with  anch  concea»lon  or  eiecclee  of 
jDHadlcllon  In  that  there  la  one  Btnndard  of 
Jurladlctlon  to  be  applied  when  tbe  decree  In 
tbe  Btnte  where  rendered  la  concerned,  and  aa- 
other  when  Ita  validity  In  other  statea  la  con- 
cerned. (For  a  dlacuaalon  of  Ihla  tbeor?,  aec 
1.  gupra.) 

In  Wlaconiln,  while  tbe  valldlly  of  a 
atatote  uf  that  atate  coaferring  Jurladlctlon 
upon  its  courta  to  grant  dlvorcea  npon  con- 
aim  et  I  ve  aervice  agilnat  nonrealdenta  baa  wltb 
one  exception  been  npbeld  by  tbe  courta  of 
nevertbeiesB,   upon  ~  " 


,  they  bft' 
■onlDft  quite  almllnr  to  that  used  by  ot 
coorla  which  have  refused  to  rccogiilie  auch 
decreea  when  rendered  In  other  atatea.  seriously 
quealloned  tbe  rlfcbt  of  the  courta  of  Wlaconaln 
to  take  Jurladlctlon  under  anch  clrcumslancea, 
notwlibaiandlng  Ibe  atnlule  referred  to.  The 
question  drat  arose  In  the  case  of  Manley  v 
Manlcy,  «  Cbsnd.  <Wla.)  97,  where  the  Inrla 
diction  of  Wlaconaln  conrla,  nnder  auch  cir 
cnmatancea.  waa  npbeld. 

In  nuhbell  v.  Ilobbell,  3  Wis.  662,  82  Am. 
Dec.  T02,  tbe  court  felt  conatralned  by  tbe  de- 
deton  In  Ibe  Inst  case,  tn  liold  tbat  a  court  of 
Wlaconsin  bad  Juilsdlctloa  to  entertain  a  suit 
for  divorce  by  a  wife  domiciled  In  tbat  stale 
■gainst  ber  biishand  domiciled  In  New  York, 
proceeded  againat  aa  a  nonresldeat  In  the  man- 
tier  pouted  oat  bj  the  Wisconsin  atatute,  al- 
RS  L.  R.  A. 


Ihougb  tb«  marriage  and  the  alleged  esiiae  of 
divorce  oecnrred  In  New  York,  and  the  defend- 
ant was,  and  alwaya  had  been,  a  resident  ot 
that  alate.  The  court  aald,  howtver,  that  It 
conld  not  adopt  tbe  reasoning  In  the  Manley 
Case,  and  the  decision  In  that  case  was  adhered 
to  ouly  because  cf  tbe  nile  alart  ilccltii. 

Gleaaon  v.  Uleanon,  i  »'l9.  64.  I3  to  Ibe  same 
effect  aa  Hubbcll  v.  Hubbcll.  The  queatlon  in 
thla  caie,  also,  waa  as  to  the  Jiuisdlctlan  of  the 
Wlaivnaln  court,  and  the  cause  waa  desertion 
of  tbe  husband  by  the  wife,  occurring  while  tbe 
parties  were  domiciled  In  Xew  York  and  b 
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1  of  the   b 
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Wia- 


8befer  v.  Ituebnell,  24  Wla.  3T2.  It  waa 
beld  that  a  decree  of  divorce  obtained  by  a  wife 
In  Mlnnewita,  where  she  bad  her  actual  bona 
bde  d<jmlcll,  for  arts  of  cruelty  committed  In 
■nlitled   lo   recoBnIllon    In   the 


only  by  publlcnlion  and  did  not  appear. 

marriage  was  cele'         

acta   ot   cruelty    ' 


donik'lled  btrr 

dntles  and  obllguIioDa  connected  with  a  fun 
marriage. — and  jet  deny  tbe  eftect  of  BUCb 
crees  when  xrauled  by  the  courts  of  our  all 
states.  Accordlne.to  principles  of  our  own 
clsloni  [referring  to  Manl 


own  do- 
i  Chand. 
ihiicll  V.  llubbell,  3  VHt.  Gtl4.  62 
Am.  Dec.  702;  and  Cilenson  v.  Gteason,  4  WIb. 
641,  therefore,  effect  must  be  given  to  the  Judg- 
ment of  the  MlnncKOta  court,  allboagb  the 
plaintiff  bad  only  eonatnictive  notice  by  publl- 
cnllon  of  tbe  divorce  <ult,"  The  question  as 
to  tbe  elTect  of  tbe  decree  arose  In  Wisconsin  In 
consequence  ot  an  nrllon  brought  by  tbe  di- 
vorced huiband  against  a  men  wboni  tbe  wife 
married  after  the  divorce,  for  crimlnai  coover- 
aatlun.  A  direction  of  a  verdict  far  the  de- 
fendant was  sustained  on  appeal. 
In  Moyer         "        '       '"■'   "" 


B  dlvo 


!.  103  Wia.  24.  78  N.  W. 
Kincedcd  tbat  a  court  of  that 
Jurisdiction  upon  eubatit! 


a  nonreaidcnt 


e  frandn- 


lonfly  oblBlned,  if  the  party 
Btlll  llvlnit.  It  wna  held  tbat  It  conld  not  take 
Jurisdiction,  upon  auch  service,  of  a  suit  to  aet 
aside  the  decree  after  tbe  death  of  tbe  party 
wlio  pracured  It.  where  its  purpose  waa  merely 
to  aiTecl  the  right  lo  property  out  of  the  state. 
The  decision  Is  upon  tlie  ground  that  In  sucll 
a  suit  there  la  no  status  or  res  Involved,  and 
tbat  n  decree,  under  auch  circumstances,  would 
Infrlniie  tbe  principle  of  InterDstlonal  law  aa 
it  existed  among  the  states  In  1790,  and  Is  still 
maiutslned.  that  Ibe  Jurisdiction  of  a  atate  does 
not  extend  beyond  Its  boundaries,  and!.  If  carried 

whJch  prohibits  Wisconsin  and  all  other  states 
from  cnncting  any  law  which  would  deprive 
person  of  life,  liberty,  or  properly  wltboor 


:  tbe 


due  procesB  o 

law.     Tbe   court    further 

tbat   the  atatv 

tea  of  Wlsconain  tor  aervl 

re  subject  to  limltatian  tba 

]  Iber 


be  one  which  afTccla  property  rights 
atate,  or  which  afTects  the  atntua  of  a  resident. 
It  will  be  oliserved  that  In  the  last  esse  the 
question  as  to  tbe  Jurlsdltllon  of  the  WIcronBln 
court  la  dlacuRHcd  upon  gpnerol  principles  ot 
law  relating  to  Jurisdiction,  and  as  Ibougb 
those  principles  applied  as  well  to  tbe  question 
of  Jurisdiction  of  n  ^'iacoaaln  court  as  lo  tbe 
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jDTlidlcllun  or  a  court  of  aaotber  state  wboae 
decree  n  court  of  Wlaconaln  Is  neked  to  recog- 
nlte  :  ean  It  la  also  lo  be  observed  tha.t  the  ]u- 
rladlctlon  ol  tbe  WiacaUBla  court  vtt  denied 
not wllliBUiii ding  ibe  case  wns  wltlila  tbe  tennB 
nl  the  atfltole  auihorlzlng  servli^  b;  publlcntJon 
agaiDBt  nonrcaldvncs,  becBuse.  Id  the  rlew  ot 
the  court,  the  suit  n-ae  uot  one  in  icni,  and  be- 
vIolatLoQ  ot  the  general  prlnrLple  ol  In- 


T  that 


t  has  n 


right  t 


proceed  Qpoii  aub'itUuIed  service  agalni 
Tealdent,  unlesa  the  proceeding  ia  (■>  rem,  woum 
be  coulrarj  to  due  proceaa  oC  law.  and  Iltvrc- 
fore  could  not  be  autborlzed,  even  b;  atatuie. 
It  la  true  tbat  the  netlon  before  Ihe  court  dl- 
rectlj  affected  vested  properl}-  rights  vhlch 
were  clearly  within  the  protection  of  the  due 
proceee  provlRlon.  while  It  la  not  so  clear  that 
Che  mancal  relation  Itself  la  within 


a  of  t 


It  will  b 


however,  l 
cited  above  Ibe  power  of  a  court  of  n'l 
to  proceed  again  at  a  nonreBldcnC  uih 
■tractive  aervlce  In  a  divorce  suit  Is 
garded  aa   Una)];   and   conclualvely   deli 


rved, 


tntute  [ 


mfer 


ultlmatel, 
Bdopled  reluctantly,  It  !»  true — -tbat  bj  vlriue 

gouB  to  a  proceeding  lii  rem.  In  which,  by  the 
general  prbiclples  ot  Internationa]  law,  con- 
strucilve  service  Is  Biifltclcnt.  even  a^lnit  n 
nonresident.  It  Is  clearl;  Implied  la  Iheae 
■  tbat  the  powei 


divorce,  under  such 

l>ecn  denied,  aotwlthstaadlng  the 

0  adopt  the 


a  dlvoro 


t  !s  In 


itaares.  would  have 


of,  o 


a  proceeding 
bring  it  within 
law,  which  dispenses  with  Jurisdiction  of  Ihe 
petaoD  of  Ibe  dcfendaot  in  proceedings  in  rem. 
In  other  wards,  the  declaioDS  In  these  cases 
seem  to  proceed  upon  the  theory  Hiat  Ihe  test 
of  JiirlsdictiOD  la  the  Mme  whether  the  vnJld- 
Jly  ot  the  decree  In  the  stnte  where  readnred  or 
In  BDOIher  state  Is  concerned,  and  that  In  either 
cnae  the  ]L.rlsdIcllDD  Is  to  be  denied,  uolwlth- 
Btatidlag  the  statute,  unlenn  it  can  he  exercised 
conformBbly  to  the  fundamental  principles  of 
International  law.  which  oiake  Jurisdiction  of 
the  person  of  the  defeadanl  cssctitlaJ  to  a  pro- 
ceedlDK  in  pertionnm,  and  dlspenae  wllh  It  In  a 
proceeding  in  rem. 

It  will  also  be  obiierved  that  the  opinion  In 
DltaoD  V.  Dltaon,  4  It.  I.  8T,  which  haa  been 
frequently  commended  by  the  courts  and  teit 
writers,  though  the  actual  question  In  the  case 
wns  whetber  a  court  ot  Jthode  Islnnd  should 
take  Jurisdiction  in  a  divorce  suit  upon  con- 
Btructlve  service  against  a  notiresldetit,  dis- 
cusaea  Ibe  question  upon  principles  of  geaeml 
law,  notwithstanding  that  the  statute  of  the 
Btate  provldei)  for  coDBtructive  service  Id  aucb 
cases.     It  la  true  thai  the   '-   ■■■'-   


alder  the  question  a 

llgatory  upon  the 
the  f       ■■      "  ■ 


wh;  It  felt  a 


lerty  t. 


t  the 


prlnclptea.  that 

Before  entering  upon 
luestlon  of  (he  Juris- 


diction, however, 
however,  by  the  general  law  pertaining  lo  this 
aubject.  a  decree  of  divorce  a  ifncido,  made 
here,  be  void  elsewhere,  unless  both  iiartieB  to 
the  muri'lnge  Bi-e  resident  In  this  stale  at  the 
time  of  the  application,  or  Ihe  respondent  has 
been  seried  wllh  notice  tn  the  state,  or.  being 
served  with  notice  out  of  It,  has  appeared  and 
tmbaiilted  himself  lo  our  Jurlsillotiou. — bo  far 
from  feeling  compelled  by  the  language  ot  onr 
Etalute.  aa  It  stands  at  piesent.  to  pass  such 
50  L.  E.  A. 


decree,  we  should  feel  compelled  ta  rvfuae  lo 
pan  them  else  they  should  bring  upon  the  rrsl- 
dent  pelltiouer  in  such  cases  greater  evils  than 
those  that  our  statute  was  designed  to  remedy." 
Here  la  a  clear  admlaaloa  that  all  considera- 
tions of  public  policy  require  the  same  teat  of 
Jurisdiction  to  be  applied  whetber  It  Is  a  ques- 
tion of  the  right  of  the  court  of  a  stale  to  grant 
a  divorce  under  the  clrcumHlflnces  oamed.  or 
a  qucailoo  a(<  to  the  recognition  by  that  stnte 
of  a  ilecree  rendered  under  such  circumstances 
In  another  state.  Yet,  it  Is,  perhaps.  Implied 
that  If  the  Inngnagc  of  the  stalute  lutd  been 
obligatory,  the  court  would  have  been  obliged 
to  entorce  It  regardless  of  Its  vlcwa  with  ref- 
erence to  the  general  principles  of  International 
law  on  tlie  sulijecl.  In  this  case,  as  Is  shown 
In  the  next  subdlvidon.  It  was  held  that  the 
Jurisdiction  of  the  court  could  be  upheld  coa- 
rormably  to  gen'^nil  principles  of  law :  but  If 
the  dcclalou  on  this  point  had  b 


rould  n 


:  the' 


njus 


the  obllgslory  language  uf 
the  statute  had  made  It  necessary  to  do  eo. 
that  the  stalute,  being  In  violation  of  a  fuada- 
mental  principle  ot  IntcrnatlonaJ  law.  waa  It- 
self a  vinlsllon  of  due  process  of  taw,  and 
therefore  Invalid? 

In  Ituller  v.  WaahingtOD.  45  I.,B.  Ann.  STD. 
11>  L.  U.  A.  81«.  12  So.  SSfi.  where  the  Jurisdic- 
tion of  a  court  nf  I,oulalana  to  gi'snt  a  dlvorea 
upon  Bubslituted  service  was  upheld,  the  ques- 
tion was  treated  aa  though  Ihe  Jurisdiction  la 
BUCh  case  must  be  tested  by  the  14th  Amend' 
mcnt :  and  the  decision  rests  upon  Ihe  ground 
that,  under  Ihe  clrcumstancea  <rf  the  case,  suli- 
Blituled  service  constituted  doe  process  of  lair. 

In  ilc<'reery  v.  Uavla,  44  8.  C.  1»5,  28  L.  B. 
A.  65:;.  22  S.  IS.  178.  the  South  Carolina  su- 
preme court,  referring  to  the  fffctum  of  Mr. 
Justice  Field  In  Pennoyet  v.  Kelt  with  reference 
lo  a  divorce  grantPd  upon  constructive  aerrlce 
(see  I.  »uina\.  said:'  "Hut  if  It  is  intended  to 
announce  that  such  a  conriuvlon  would  be  prop- 
er in  a  caae  wticre  a  marriage  coatracl  wm 
mode  In  a  stale  where  both  were  domiciled,  and 
In  a  state  where  Itlvorcc  la  not  allowed.  Bnd 
where  one  ot   the   parties  lo  such   contratt  of 

vorces  are  allowed,  and  tliere  Institute  an  Be- 
tloa  for  divorce.  cBUSiug  the  olher  parly  to  thn 
marriage  contract  to  be  served  by  puliUcntlou 
alone,  to  which  snld  latter  party  paid  no  at- 
tention, and  11  Judgment  for  divorce  waa 
firanled,  we  submit  thnc   surh  Judgmi    '    ' 


3  tar 


a  Ihe  s: 


e  relat 


to  (he 


sent  defendant,  by  the  dcclslona  ot  the  Su- 
preme Court  ot  the  United  StnteB.  The  detead- 
iint  has  (he  rlfiht  to  Interpiwe  as  a  dcf-^nse  to 
»nch  urtong  (hat  he  has  l>eeu  denie.1  due  process 
of  law;  to  Inleniosi?  for  his  protection  from 
such  Judement  Ihe  14th  Amendment  to  the 
Conslltutlnn  of  the  United  States,  which  pro- 
vides :  -No  state  shnll  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  Im- 
munitles  of  citliena  <rf  ihe  United  States.'  " 

In  Itlacklnlon  v.  Blacklnton,  141  Maes.  432. 
rtS  Am.  Hep,  4S1,  n  N.  K.  S30,  it  was  held  thit 
n  court  of  Massachusetts  had  Jniisdlcllon,  upon 
H  petition  died  by  n  wife  for  sepnrnte  mainte- 
nance who  was  residing  in  MaasachusctI*. 
pgainst  her  husband  who  had  left  her  without 
cause  and  become  a  cltlEen  of  another  state,  to 
make  nn  order  which  could  lie  enforced  agninst 


the    . 


iallh. 


agnlnsi  hin  iH^rein  if  found  therein.  uulwil!i- 
stundlng  thill  there  was  nn  attaclimcut  of  his 
[iroperly,  and  he  waa  not  sen-ed  wllhin  the 
commonwealth,  nud  did  not  appear.  The  di-. 
clslon  Is  upon  the  ground  that  tlie  proceedlDg 
was  fur  the  r^ulailon  ot  a  atains-     UotueB,  J., 


.:b>  Google 
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SuccEBSiox  OF  Benton. 


KT 


who  wrote  tbe  opinion  soM  that  Jurladli'tlun 
in  dlroree  aulCs  whs  not  coaflued  to  caaee  nherf! 
personal  servlCT  esn  be  mode  uihjh  the  rf«ldent 
within  the  utile,  and  that  nbatCTer  might  be 
IhoiiEhl  of  diYlalonB  lik<!  People  v.  Baker,  76  N. 
V.  TS.  3-i  Am.  n#p.  2T4.  and  Doughty  T. 
DoughlF.  2fj  X.  J.  En.  581.  be  did  not  un- 
-deratBDrt  that  anyone  denied  that  dlvorcea 
jltHDted  AgalaBt  abaeat  defencInnlB  after  such 
notice   aa   the  Inir  of   the   atate   preacrlbed  are 

So.   In  Rf  Hall,  11  App.  Dlr.  260.  70  N.   V, 
tiapp.    406.    the   court    while    eonndlnx   ibac   a 
'decree   or  dlvorc«  rradrred    In    another    Blat< 
apon   ronslructtrc   wrvlce   of   pror«iui   upon   a 
penon   not   domiciled   In   thnt   Blatc,   who  did 
not  Appear  la  the  ault,  would  not  be  recofcnlzed 
jia  est^Mlitlilnt;  the  atatus  of  Ihc  paitloa  aa 
Torced  pfritona  Id  New  York,  said  that  It  did 
(abllsb  llielr  status  us  aucb  wllbln  the  boni 
-of  (be  stute  where  It  wbb  rendered,  tbe  plalntlS 
Id  tbe  Butt  being  domiciled  there   at   (he   time 
tbe  divorce  wa«  rendered. 

Id  Ucck  V.  Dcpk.  2  Snabcy  k  T.  BO,  ZS  L.  J. 
M.  O.  X.  S,  128,  2  L.  T.  N.  S.  54^,  8  Week.  Itep. 
<6U,  the  jurlwllctlon  o(  nn  KngllEih  court  to 
Kraut  »  diroroe  at  Ihe  ault  of  the  wife  uimq 
wn-lcc  npOD  the  buabajid  at  hla  donildl  In  (he 
UoIlmJ  Stales  was  upheld  upon  the  i^rooDd 
Ibat.  the  pnrtleii  being  natural  bom  ICnKll^b 
•ubjccta,  the  huahand  could  not  Bhake  oft  ihj 
liabilliT  to  Ihc  autborltr  of  the  laws  of  hla 
native  country.  The  ground  of  Ihe  divorce  la 
tblB  i-aso  iins  ndiitlery  commttlMl  In  America. 

As  already  stated,  the  rlgbt  of  a  court 
Xnmt  a  divorce  agalnat  a  nonrealdent  on  h 
strueilve  service  wben  the  atat^ite  of  toe 
forum  authorizes  It  serma  generally  to  be  con- 1 
-reded  ;  and  It  la  eipresaly  held  In  McForland 
T.  McFnrland,  4  Ind,  4S8 :  Rhyms  t.  IChyms,  7 
Buah.  .116:  lintlcr  v.  Washington,  *.-.  Iji.  Ann.' 
2711.  10  L.  R.  A.  S14,  12  So.  aCtl ;  Trevlno  v.  Trc- 
Yino.  54  Tex.  26].  (Anil  see  also  the  nisconsln 
-cases  above  died.) 

And  In  Earner  v.  Garner,  r>a  Md.  121.  It  la 
Implied  that  iwiaonal  aervlce  out  of  Ihe  slate 
will  tie  Bufficlent  (o  cotifer  Jurladlctlon  to  dla- 
-aolve  the  marriage,  tbousb  not  to  forbid  tbe  de- 
/eodUDt   to  mnorry. 


1.  2iH:  Kline  v.  Kline.  ST  lowii. 
•iSa.  42  Aui.  Rep.  47,  10  N.  W.  S2S :  Van  Orsda) 
V.  Van  Orsdal.  67  lown.  .15,  24  N.  W.  57B : 
Chapman  v.  Chiipmon.  48  Kan.  (IS6.  29  Par. 
1071 :  Hawkins  v.  Ragsdale,  HO  Ky.  353,  44 
Am.  Rep.  4S^ :  Smith  v.  flmlth.  43  La.  Ann. 
1140.  10  ik>.  248;  Benton's  Succession,  106  I^. 
401.  31  So.  123 :  Harding  *.  Alden.  1)  Me,  140, 
23  Am,  Dec.  541);  Gould  T,  Crow.  57  Mo.  200; 
Anthony  v.  Ulcc.  110  Mo.  223,  19  8.  W.  423; 
KIdred  T.  i;idred.  62  Neb.  61:!,  87  K.  W.  340 ; 
Dltson  V.  l>!tson,  4   K,  I.  S7  ;  Thoms  v.   King, 
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0  far 
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lh>(errlng  to  a  subsequent  part  of  this  subdl- 
TlsloD.  the  dlacUBBion  of  the  dletlnctloa  be- 
tween cFiaeB  w-here  tbe  prevlooa  common  doml- 
1-11  of  the  partltii  waa  in  tbe  atate  where  tbe 
-flecree  ivas  rendered,  and  thoae  where  there 
was  no  such  common  domlcll  of  the  parties  In 
(lint  Ktalp.  and  the  distinction  between  the  dlf- 
ferent  modeE  of  mihstltuted  or  constnicllve 
Mtrrlce.  the  propoaltlon  that  a  decree  nC  divorce 
rendered  In  one  slate  In  favor  i>f  a  bona  tide 
Tealdent  of  that  state  against  a  nonrealdent, 
upon  reasounblc  conatructlve  or  auhatlluted 
-aervicc.  without  appearance,  is  conclusive  npou 
<be  rourlK  of  other  alalea  so  far  as  tbe  slatus. 
*ltber  wllhin  or  without  that  state,  of  both 
pnrtli!'.  Is  i.'onccmed,  la  suatalncd  by  tbe  fol- 
^lviI>g  rnsea :  llekking  v.  I'fuff,  S2  Fed,  403 ; 
TbiiD>|r«>n  v.  Stale.  2.S  Ala,  12 :  Tbompson  v. 
Thompson.  Ul  Ala.  .-SOI.  II  I..  It.  A.  443.  S  So. 
4111:  Kf  JaD1e^  90  Cnl.  S74,  33  Pac.  1123: 
liunbani  v.  Dunham.  162  III.  oRU.  :I5  L.  S.  A. 
71).  11  N.  K.  S41  :  Hood  V.  State,  .^6  Ind.  203, 
=11  Am.  Itep.  21;  llllUah  v.  Ilatlle,  143  Ind. 
Ait.  3:e  I^  K.  a.  783,  44  N.  IC.  20:  WakeHeld  T. 
*a  I-  R.  A. 


OH  the  status  of  Ihe  partlea  Is  coocemed. 

It  la  true  Hint  In  Hood  v.  »tate.  56  Ind.  263. 
■M  Am.  Rep.  21.  and  Uunbam  t.  Dunham,  162 
111.  jftt},  ,15  I,.  R,  A.  70.  44  N.  K.  841.  tbe  (iB- 
crecH  were  III  tact  beld  Invalid  and  not  entitled 
tu  rei^ognlllon,  but  that  was  because  It  waa 
found  tbiit  the  party  who  procured  the  divorce 
was  not  a  bona  fide  resident  of  the  state  or  terri- 
tory wiicre  It  nan  proonred.  (See  III.  a,  2, 
■Ht'rn.i  In  both  of  theae  caaea  there  is  a  clear 
nlllriDalliin  of  the  validity  and  eitraterrltoi'lal 
eifett  of  decrees  rendered  ngnlnat  ni>nrealdenta 

plulntltr  waa  a  bona  flde'reeldent  of  the  atate 
where  Ihe  de.-ree  was  rendered.  This  principle 
Is  also  e.vprvaaly  nlllrmed  In  Kline  v.  Kline, 
57  Iowa,  386,  42  Am.  Rep.  4T,  10  N.  W.  825, 
although  It  la  limited  to  tbe  status  ol  tbe  par 
lies,  and  Is  beld  not  to  apply  so  far  as  tbe  de- 
tree  undertakes  to  award  the  custody  of  the 
children  of  tbe  marriage.  There  ar«  aome 
minor  dllTerencea  between  the  views  taken  Id 
tbeae  ca»es  with  reference  to  the  baals  of  tbe 
court's  Jurladlctlon ;  but  tbe  general  doctrine 
upon  which  they  aubatantlally  unite  Is  that 
there  Is  a  stains  Involved  In  a  divorce  anlt 
which  assimilates  U  to  a  proceeding  in  rem. 
and  which,  therefore,  obviates  the  necessity  of 
JnrlBdIcClon  of  tbe  person  of  tbe  defendant. 
The  clearest  nnd  moat  lo^caJ  statement  of  this 
doctrine  la,  perhapa.  to  he  found  In  the  opin- 
ion in  DIlBon  V.  DItaon,  4  R,  1.  8T,  As  aho?rn 
In  tbe  laal  aubdlvlelon.  tbe  question  was  treated 
in  thla  case  at  large  and  upon  general  prlncl' 
pies.  nllhoui[b  the  exact  point  vraa  whether  a 
court  of  Rhode  Islimd  should  take  Jarlsdlctl(»i 
under  the  terms  of  a  permissive  statute  aulhor- 
iilng  n  divorce  upon  constructive  servlca 
against  a  nonresident.  Considered  from  this 
point  of  view,  the  lurladlctlon  was  upheld  upon 
the  ground  that  each   state  has  the  power 


!   the 


a   of   1 


subjec 


and 


tlzena.  attd  that  It  cnnnot  be  deprived  dlrecti; 
;  Indirectly  or  thnt  power  by  tbe  fact  that  tbe 
ibjrcle  and  citizens  of  other  states,  as  related 
I  ihem,  are  lulcreated  In  that  at&tua.  In 
:her  worda,  the  general  law  doea  not  deprive 
>roper  Jurisdiction  o 


dltlOD 


eslden 


foreigners,  or  domiciled  InhnbltantB  of  otbar 
aCntes  have  not,  or  will  not.  become,  and  can- 
not be  made  to  become,  persoDaiiy  anbject  to 
Ihc  Jnrlsdicllon  of  Its  courts.  It  Is  obvlona 
that  the  doctrine  here  announced  waa  not  In- 
tended to  be  confined  to  cases  where  the  par- 
ties previously  had  a  common  matrimonial  dom- 
lcll In  Ihe  state,  and  Ibe  defendant  haa  acquired 
n  domlcll  in  another  stale,  since.  In  thla  can, 
tbe  last  common  matrimonial  domlcll  of  tbe  par- 
tlea  was  in  .New  York,  and  not  In  Rhode  Island, 
and  Ihe  defeudsnc  was  never  domiciled  In 
lllmde  Island. 
In  IHlbisb  r.  Haltic^  145  Ind.  SO,  S3  L.  B. 
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A.  T83,  44  N.  B.  30.  It  was  Mid  that  the  coDct 
acta  b;  virtue  of  th«  cltTzGasblii  of  the  partr 
before  It,  ud,  tbe  marrlaBe  lelatlou  aC  the 
plalndtr  beInK  dlnaoliMl,  the  parties  are  do 
long^•^  hiiBband  and  *lte. 

In  none  □!  th<?  cas«s  thus  tar  cited  In  this 
anbdIvlBlon  Is  any  distinction  made  between  a 
case  where  the  cammon  mntrlmonlal  domlcll  of 
the  parties,  prior  to  their  aeparatlOQ,  <ras  In 
the  atate  where  the  decree  was  rendered,  and 
those  where  the  partlea  Dever  bad  a  common 
domlcll  lu  that  slate.  In  all  of  these  cases, 
except  Kline  T.  Kline,  57  Iowa,  386,  iS  Am. 
Rep.  47,  10  N.  W.  82.%  It  appeared,  as  ■  matter 
of  fact,  that  the  lant  common  matrimonial  dom- 
lcll of  the  parties  was  In  s  slnte  other  than 
Chat  Id  which  the  dlvor<.-e  was  Eranted.  and 
that  the  defendant  retained  (hat  dotnJcll,  or  at 
least  did  not  acquire  a  d  null  ell  In  tbe  atate 
where  the  divorce  was  srantpd.  And  In  moBt  ot 
tbeae  caseu  II  appeareil  that  tbe  last  comiunn 
matrimonial  doinMl  and  tbe  domlcll  of  tbe 
defendant  at  the  time  of  the  suit  were  In  Ibe 
state,  the  court  of  which  wns  asked  to  recog- 
nize tbe  decrtff  recdered  In  the  other  slate. 

It,  of  coarse,  Rppeared  In  all  ot  these  caaes 
that  Ihere  was  no  personal  service  ui»n  the 
defendant  within  the  state  vcbcPe  tbe  divorce 
was  tendered,  sud,  while  most  of  them  Insist 
that  there  must  be  a  reasonable  coDBtruetlve 
notice,  thuy  do  not  make  any  distinction.  In 
this  respect,  between  service  b;  publication, 
service  ttiroogb  the  mall,  and  personal  serrlce 
out  of  the  state.  In  all  of  (hem  except  Kllblsli 
V.  Haltle,  145  Ind.  51',  33  1..  II.  A.  783,  44  N. 

B.  20 ;  Van  Orsdal  v.  Van  Oradnl.  67  Iowa,  35, 
24  N.  W.  5T0;  Smith  v.  Smith.  43  Ij.  Ann. 
114(1.  10  Bo.  2-18:  Diichnm  v.  Dunham,  102 
III.  BS!»,  SB  L.  H  A.  70,  44  N.  E.  841 ;  Tboms 
V.  Klug,  93  lenu.  60,  31  8-  W.  6S3,— the  service 
was  by  publication  without,  so  far  as  appears, 
any  other  notice  to  the  defendant.  In  Re 
James,  fill  Cal.  S74,  83  Vac.  ^Vi^i,  11  eipreaalj 
appeared  that  tbe  defendant  did  not  know  of 
thB  proceedlnga  nntil  after  the  divorce  was 
rendered,  and  In  Kline  v.  Kline  It  Is  alatcd  In 
the  opinion  that  It  did  not  appear  whether  the 
wife  had  actual  notice.  In  Dunham  v.  Dun- 
ham, Van  Oradal  *.  Van  Orsdnl,  Ullblsh  v.  liat- 
Ue,  and  Hialth  v.  ainlth,  there  wna  personal 
service  apou  the  defendant  out  ot  the  state;  and 
tn  I'homs  v.  King,  It  ciprvaslf  appears  that 
the  publication  of  notice  was  supplemented  h; 
mallluff  a  copy  of  the  notice  to  the  defendant  In 
another  atate:  but  In  none  ot  these  cases  la  any 
dlatln:tion  bnsed  upon  this  mode  of  service.  In 
Illlbl«b  V.  Hattle  the  court  very  clearly  re- 
garded service  out  of  the'  stale  as  equivalent 
only  to  service  hy  publication:  and  In  Smith 
V.  Smith  the  court  evressly  said  that  personal 
■ervii-e  extra  territorially  could  not  auhject  the 
defendant  to  the  personal  Jurladlclion  of 
court,  but  was  at  least  equivalent  to  any  other 
constructive  service. 

In    New    Jersey,   however,   a   distinction    baa 

dent  defendant  had  actual  notice  of  the  pend- 
ency of  the  ault  or  not.  Tlins,  In  Doughty  v. 
Doughty,  28  N.  J.  Kq.  581.  the  court,  while 
refiiBlnc  to  give  any  cilra territorial  effect  to 
such  a  decree  rendered  in  ajiotber  atate  upon 
aervloe  by  publication  only,  Intimated  that  the 
result  wDUld  have  been  dlTcrent  If  actual  no- 
tice to  appear  had  been  served  upon  defendant, 
even  if  service  had  been  made  out  of  the  stale 
In  which  the  decree  was  rendered.  In  Flower 
V.  Slower,  42  N.  J.  Eq.  132,  T  AtJ.  600,  and 
Fairchlld  v.  Falrchlld,  53  N.  J.  Rq.  678,  34  Atl. 
10,  decreCB  of  divorce  rendered  against  nonresl- 
denta  were  denied  any  extraterritorial  effect.  It 
Bppearloc  In  the  former  case  that  tbe  tervlce 
SO  L.  B.  A. 


was  by  pobllcatlon  only,  and  In  the  latter,  that 
the  defendant  never  had  notice  of  tbe  pendeacy 
of  tbe  an  It. 

In  Felt  V.  Felt.  Se  N.  J.  Eg.  606,  4T  L.  R.  A. 
548,  45  Atl.  105,  40  Atl.  1071,  however,  thft 
New  Jersey  court  of  errors  and  appeals  hela 
that  a  decree  of  dlvon«  rendered  in  favor  ot 
tbe  bnsband  in  another  state  In  which  he  was 
domiciled  would  be  recognised  In  New  Jersey 
lu  a  ault  in  the  lattar  stale  by  the  wife  against 
the  huslMind  for  a  divorce,  notwithstanding 
that  tlie  wife  was  not  a  reildent  of  the  state  In 
which  tbe  divorce  was  granted,  and  wna  not 
served  with  process  therein,  provided  Ihnt  a 
substituted  service  was  made  In  accordsjice- 
wlth  the  provisions  of  the  statale  ot  tbe  olbei- 
stale,  and  that  actual  notice  of  the  pendency 
ol  the  ault  wna  given  to  the  wife,  anil  a  renson- 
able  opportunity  afforded  her  to  put  in  a  de- 
*  provided,  further,  that  the  ground 


on   which  the   decree- r 
public  policy  of  the  sis 


}   be  enforced   r 


which 


sntGcli 


lUBbt 


for  d 

It  Is  to  he  observed,  however,  that  the  Nev 
Jersey  courts  treat  the  question  as  to  the  rec- 
ognition ot  such  n  decree  as  purely  one  of  com- 
ity, and  not  afCerted  by  the  provision  of  tho' 
Federal  ConKlllutlon  requiring  each  state  to 
Klve  full  faith  and  credit  to  the  judicial  pro- 
ceeding! o[  the  others.  Tbe  opinion  In  Dough- 
ty \;  Doughty,  28  N,  J.  Kf).  581,  says.  In 
this  connection:  "In  my  opinion  It  Is  Onir 
Judgments  that  ensue  from  JurlBdIctlon  regu- 
larly obtained  over  the  parties  by  service  of 
process  upon  them,  or  by  voluntary  appear- 
ance, or  when  the  proceeding  la  strictly  (n  rem. 


■hich 


retore 


iclual' 


Jurisdiction  in  divorce  suits  arlalng  out  ot  th« 
stB-tos  and  domlcll  of  one  ot  the  parties  cannot 
Impart  to  a  Judgment  any  such  elBclency." 
While  the  fact  that  the  defendant  had  actual 
notice  of  the  pendency  ot  the  suit  In  the  other 

within  that  atate,  may  affect  the  queation  of 
Ihe  recosnltlon  ot  such  decree  In  another  atate 
when  tbe  quEaliou  Is  considered  purely  as  ODO 
ot  comity,  It  IB  apparent  that  such  actual  no- 
tice not  Imparted  by  service  within  tbe  statA 
la  no  more  effectual  to  subject  the  defendant 
personnlly  to  tbe  jnrisdlclioQ  of  tbe  court  than 
Is  conMlrucllvc  notice  by  publication,  and,  on 
well  establlshea 


that 


>'hlle,   < 


ceeding 


,   th* 


rcBBoaalile,  yet 
conatructlve  service  by  pnbllcatlon  Is  as  effect- 
ive as  personal  service  outside  ot  tbe  stale  la 
such  cases.  See.  upon  these  queatlODS,  note  In 
Plnnry  v.  I'rovidence  Loan  &  Invest.  Co.  (Wla.> 
50  U  R.  A.  077. 

Simonda  v.  Allen,  83  III.  App.  512.  did  not 
pass  upon  Ibc  validity  of  a  divorce  rendered 
against  a  nonresident  n|ion  service  by  publican 
Hon  only.  It  wHa  held  Iti  that  case,  tiowsver, 
Ihnt  In  applying  the  rule  thai  the  validity  of 
a  nuLrrla)»!  Is  to  he  tested  by  Ihe  law  of  the 
placo  where  It  wan  celebrated,  the  New  York 
i-ule  which  /lenlcR  Uie  validity  of  sncb  a  dl' 
vorcc  should  be  recognised  for  the  purpose  of 
testing  tbK  validity  of  n  second  marriage  cele- 
brated  In  that  state  by  one  of  the  parties  to 


It  la  to  be  understood,  whether  eipreaalj  ta 
stated  or  not,  that  tbe  decisions  herein  cited 
which  refuse  to  recognise  decreea  of  divorce. 
otherw'sc   valid,    becauM    the   parties   agalnat 


whom  they  wtrK  rendpred  were 
and  were  tervei!  eonstructlvely  ■ 
Ibere   (raa  no   appeariiad! 


deCendanCR 


I  VII.  a, 


fonflli't  of 

It  n-iilves  Ihe  oL>jpctlon  to  Hie  JurlHairtlon 
ised  upna  Iho  fact  tbat  tlie  |»irl,v  n-lio  i)ro- 
ired  llio  (Ilvorre  ira»i  ant  domlilU'd  In  the 
at?,  'here  It  pi  doubt  tbnt  an  n)ije<'ti<in  to  Ihc! 
TiBdk:ilon  baiwl  npon  Ihe  mode  ol  M>rv]rc. 
Auminf  that  llie  plnlnllff  iras  dnmlrlled  In  tlif 
ite.  ia  wulved  by  tlt«  dvr^nditnt's  ii|i[>VArjn<:A 
:ie  •llRtinctInn  nrlHe«  trum  tbe  tart  t)int  llw 
>ii<Idl  of  Itie  plnlDtllT  nirectn  tlie  JiirlBdUIIuii 
ilie  811  hjt-i^t mailer,  iihlle  the  niodu  of  HPn'- 
•   loerety  atferln  tbe  Jnrtsdktion  oI   ilie  per- 


errlee  iiK"'nBt  »  nonipsldpct  on  (be 
rlitlit  lo  Ihd  nisliMlj  of  th«  chllilKn  wo*  tbe 
poJnt  involred.  but  iJic  dectslon  dpajlnR  It  aucb 
elfert  nppai-cnilj  applies  Iti  Ihe  JudBmenl  an 
■fferilDg  Ibe  nlBtiin  of  tbe  pBrUea,  bb  tbe  mart 
apparenti}'  ndopia  the  view  tbst  a  divorce  suit 


■.pmo 

Ah  abovn  In  III.  d,  itupra.  In  some  Of  tbe 
earlier  Uasaacbtiaetta  cases  Ihe  courts  refused 

wbil?  tbe  instrlmonlal  domlcll  was  la  another 
state,  anil  tbe  defendant  vna  not,  st  tbe  tloie 
of  the  BUlt.  a  resident  of  MassscbuBelts  nnd 
eonid  not  be  porsonallj'  served  Ihereiu;  but  II 
does  not  seem  to  be  settled  in  tbls  state  whether 
a  dcvree  rendered  under  such  clrcumslances  In 
anotbei-  Hlate.  upon  conslnirtlTe  service  oKalnat 
a  Donr^sidcDt.  or  whetber  a  decree  rendered  in 
another  itate  upon  constructive  service  nenlna: 
a  nonf^nldi-nt  under  any  circuuia lances,  will  he 
recogolied  as  dclermlnlnB  tbe  stalus  of  the 
parties  In   MBssnrhnsetlB. 

In  Ittirlen  v.  t'hannon.  m  Mass.  200,  06  Am. 
I>cc.  7a:l.  where  the  buBband  bad  procured  n 
divorce  in  Indiana,  the  court  eipreaslji  re- 
frained from  ronsldering  the  qiientlon  whether 
tife  Indiana  murt  hud  Biifliclent  Jurisdlctlou. 
upon  service  by  publication,  to  wniranl  a  dc- 
rrtffl  of  divorce  wliiih  cmild  be  reraRniied  as 
TSlid  beyond  the  limits  of  that  aCnte.  either  on 
llie  fcronnd  that  Ibe  domlcll  of  the  wife,  ivim 
HCtuallv  remained  in  Mausacbiistis,  followed 
tliat  of  her  liushiad  and  was  iraimferi^  to  In- 
diana, when  be  removed  there  ;  or  on  tlie  KTonnd 
tbac  ibe  tribunals  of  tlie  nlale  Id  which  the  11- 
twllant  alouc  Is  domiciled  (.an  dEsaolve  a  mar 
riaee.  Subsequently.  In  113  Mass.  iXS,  tbe  In- 
diana decree  wn*  upheld 


ov  Be.iton.  16^ 

feet  of.  a  decree  of  diiorce  reodered  under  sucb 


New  Jersey,  ss  nlrendy  shown   (TV.  b,  2. 
Ill,  SHiimi.   the  decisions  turn  upon   Ihe- 
defendout  had 


jai    I 


I    wbel 


■   dlTor 


Xew  JerBcy,  snd  nut  iii>iin  the  polnis  irh<-lher 
he  naa  persaniilly  served  wllbin  tbe  slutc  or 
appeared  no  as  tn  confer  Jurisdiction  over  bis 
[lerinn.  In  this  stale,  hon-cver.  the  qiieatlou  is 
li-entid  as  iiue  of  coniily,  not  affected  by  Iho 
full  faith  and  credit  pmvlalon  of  (he  I'edenil 
CunsMlutlou, 
\piv  York. 

Thla  quoftlon  has  been  niiiih  dlsciiBSCd  la 
New  York,  and  the  doctrine  that  a  decree  of 
divorte  arndered  In  another  state  lu  tavoc  of  a 
resi'lent  of  thiil  state.  agalnKt  B  nonrcKident, 
uiK>n  constructive  service  without  appr.lrauce, 
win  not  he  iflven  any  eitraterrltorlai  etfect.  Is. 
well  otubllnhed  In  that  state,  at  least  when 
Ihc  DiBtrlm.;nlal  domlcil  of  the  pirt.lcs  was  not 

In  Borden  v.  Filch,  l.'i  J,ihnB.  121.  S  Am.  Iiec. 
233.  an  er  imrlc  dlvoive  granted  In  Vermont  at 
liie  Inntanci'  of  the  buaband  BKatnst  Ibe  wife, 
who  resided  In  anulhcr  slate  and  bad  no  no- 
tice uf  Ihe  pendency  of  the  proceedluj^.  was 
held  to  he  ahwilutely  void,  and  not  entitled  to 
recognition  In  Xew  Vork.  Tbe  court  suld  ;  "It 
must  Ihen  be  laken.  1  tbink.  as  the  seltled  taw 
•>t  thie  stale,  IhaE  a  Judgment  eblnlued  Mi  a 
Hiatcr  stale  against  a  person  not  being  wllhin 
liie  lurlsdictloa  of  the  court,  or,  bavins  l>eea 
herved  with  process  to  appear,  nor  having  Bp- 
peiircd  to  defend  the  suit,  will  be  absoliilely 
mid.  This  principle  must  apply  equally  lo  a 
divorce  as  to  any  olher  Judgment." 

It   will   be   obaerced.    It    la 


A-hlch  would  Cd 

Tlw  docti 
Insniaclcnt 


■  diva 


that 


t  there  was 
lervlce   by   pubticatio: 


wife  w 


It  Jnsti 


d  In  refui 


lug  t. 


pany  ber  bnnband  to  Indiana,  and  that  she  was 
therefore  lekaliy  domiciled  with  hlin  in  that 
■late  at  Ihe  lime  of  Ibe  divorce. 

See  also  Massacbnaetls  cases  to  the  same 
effect  cited  lu  IV,  b,  1.  |b).  unpru. 

Cumoiinglon  T.  Uelehertown.  14D  Mass.  223, 
4  L.  n.  A.  131,  21  N.  E.  433,  held  that  a  de- 
cree rendered  In  Xew  Vork  nt  Ihe  suit  of  a  bus- 
band  <Tho  had  removed  there  from  MaHSachu- 
■etts,  not.  however,  for  Ihc  purpose  of  pro- 
mrln;  the  decree,  annulling  the  marriage  upon 
tbe  ground  of  fraud  in  concealing  from  him 
tbe  fact  of  the  prior  Inssnlly  of  the  wife,  Is 
not  binding  lii  Uassacbusetls.  where  at  the  time 
tbe  wife  was  In  an  Insane  asybim  in  that  state. 
and  was  not  served  In  any  manner  within  the 
■late  of  New  Vork.  Tbe  cuurt  dlBtlngalshed 
Ibe  decree  annulling  the- marriage  from  a  de- 
rree  of  divorce,  and  said  tbit  It  had  no  occa- 
sion to  consider  wbat  would  have  been  tbe  ef- 
fi»  U  R.  A. 


declnrod  In  Xew  York  In  VIscbcr  v.  Vlscher.  12 
Knrb.  640,  This  was  held  lo  be  true,  even 
iipou  the  BsHumplIon  that  tbe  plalnlin  In  tbe 
nult  was  a  bona  llilc  resident  of  tbe  state  where 
Ibe  divorce  wbk  (nuntcd.  The  court  said:  •'It 
is  a  sound  principle  of  law.  na  well  as  of  nat- 
ural Justice,  Hint  nu  )ierson  should  he  bouud  by 
n  Jiidpiniiil  wlihuut  an  opiwrtunlty  to  be 
heard."  There  Ik  no  conee™loa  In  this  cohb 
that  the  decree  would  be  valid  or  have  any  ef- 
fect In  the  dlate  wherii  rendered.  Tbe  ImpUea- 
ilon  is  rntbev  the  other  wa)-.  as  tbe  declalon  \!t 
upon  the  ground  Hint  that  court  had  no  Jiirls- 
dlction,  iTbo  New  York  acllon  was  one  (or  di- 
vorce, the  iinrtlcs  belns  reversed  from  the  posi- 
tions which  thev  occupied  In  the  action  in  lh» 
other  stale.) 

McfillTen  v,  MeCIffcrl,  31  Barh.  00,  Is  to  ihw- 
same  cffei-t  as  Ihe  precedlna:  caw. 

In  I'eopic  V.  Haker.  71!  X,  Y.  7S,  33  Am,  Rep. 
■.;74.  It  was  held  tint  a  decree  of  divorce  ren- 
dered in  nuolhi'v  slate,  fur  a  cause  not  a  ground 
of  divorce  In  Xew  York.  In  favor  of  a  resident 
of  that  slate  upon  cunstrucllve  service  affainst 
a  nonresident  who  did  not  appear,  does  not  put 
an  end  lo  tlit  iiiatrlinonlal  relation  of  Ihe  de- 
fendant in  Xew  York  slate.  The  defendant 
(the  bnshand)  In  I  his  case  was  domiciled  In  .Vew 
York  at  the  rime  of  the  do'ree  of  divorce.  Tbe 
queslliin  aa  lo  Ihe  validity  of  t^e  decree  atoae 
la  a  criminal  proaceutlun  brought  against  him 
In  New  York  for  blgiimy  In  remarrying  In  that 
atate  after  the  dlvon-c.  There  are  some  ex- 
preaslons  In  the  opinion   which   seem   lo   lndt~ 
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nitc  that  In  the  tUw  of  Ibe  New  York  court 
the  decree  opernted  to  determine  the  kUtuB  ot 
the  resident  Bpniisc.  not  only  wltbln  tbe  state 
where  rendi't'eii,  but  Id  all  ttie  Btatea.  In  lepiy  to 
The  Brnuraeiit  that  a  dlTorre  suit  Is  a  proceeding 
tM  rem,  or  qnasl  In  rem,  the  court  as**:  "Now 
tl  the  matrimonial  relatlcm  of  the  one  part;  In 


tber> 


In  oi 


te.  ia  I 


t  the  , 


I  ot  the  other 
atate?"  It  then  proceeds  to  argue  that  a  de- 
cree IB  Mm  can  only  oflect  the  rea  upon  which 
(he  proceaa  ol  the  conrta  can  lay  hold.  Bat  in 
4inather  part  of  the  opinion 'the  court  aaya : 
"We  must  and  do  concede,  that  a  state  may  ad- 
]ud^  the  Btstua  of  lia  rltlien  towardi 
resident ;  and  may  authorize  to  that  e 
Judlcla]    proceedings    na    It   sees   fit :    and    thi 


mch 


other 


Bcqulei 


of  the  Judgment  la  hept  wllbln  U>  own 

<>ODnnes.  But  that  Judgment  cannot  push  Ita 
vlfcct  over  the  tmrdera  of  another  state  (o  the 
■ubTerBlon  of  Kb  laws  and  (he  defeat  of  Its 
policy,  nor  wek  bctobs  Ita  bounda  the  pem>D 
of  one  of  lis  cltlienE  and  Gx  upon  him  a  Btntus, 
ai^Inst  hiB  will  and  without  hia  consent,  and  In 
hostility  to  Jbe  lawa  ot  the  soverelTnty  of  his 
nJle^anoe."  This  langiiage  Beema  to  Indicate 
that  In  the  view  ot  the  court  (he  dec' 


n  the  ai 


of  the 


dent  atMoae,  onlslde  of  the  state  where  It 
rendered.  It  will  be  observed  that  tlie  Baker 
Case  iDTolved  only  the  status  of  one  of  the 
parties,  and  therefore  the  difflculty  of  main- 
taining the  position  that  the  decree  rendered 
In  the  other  stale  deternilaes  the  capacity  ot 
the  resident  spouse  but  not  of  the  aonresl- 
dent,  did  not  appear  so  clearly  as  In  subaiu|uent 
caaea.  The  same  la  true  In  O'Dea  v.  O'Cea,  101 
N.  Y.  2a,  4  N.  K.  110,  where  the  doctrine  ot  the 
Baker  Case  wb9  applied  to  n  divorce  rendered 
Id  anotber  stale  In  tavoc  of  the  husband.  In  a 
■alt  In  New  York  to  hate  the  marriage  BubBiy 
qnently  contracted  by  the  wife  (the  defendant 


Btlll    In    fore 


Id  the   divoi 
that   her   toi 

Here,  aa  In  the  Baker  t.'iiw.  tbe  alatus  oE  but 
■one  of  the  parties  to  the  divorce  was  Involved. 
In  the  following  casea,  however,  where  the 
doctrine  of  the  Ilaker  Cane  waa  applied,  the 
BUlt  In  New  York  was  for  n  divorce  or  separa- 
tion, brought  by  the  spouse  ngalnat  whom  the 
decree  was  rendered  in  the  other  state  (that  Is, 
by  the  spouse  who  was  a  nonrealdcnt  ot  that 
state)  ntntlnat  the  spouse  who  obtained  the  de- 
lie  other  state  (that  Is  flgaJnst  the 
III  was  a  resident  ot  (hat  state).  In 
li,  Iheiefare.  the  status  ot  both  spouses 
In  New  York  was  Involved,  and  the  co'art  must 
necessurlly  have  taken  Ihe  position  that  the  de- 
cree did  not  Direct  the  status  of  even  the  resi- 
dent spouse.  outBlde  of  (lie  state  where  It  was 
rendered,  since  the  divorce  or  separation  asked 
tor  In  the  New  York  suit  wns  granted,  and  such 
relief  could  only  hare  been  Rrnnted  upon  the 
nasiiinpllon  of  a  subsisting  marriage  relation, 
nnd    sucJi     relation     can    Hcnrcety    exist    be- 

has  the  atntua  of  a  married  person.  Cross  v. 
Cross.  108  N.  Y.  02S.  15  N.  K.  33a  :  Williams  v. 
WllllamB.  130  N.  Y.  193,  14  L.  I(.  A.  220,  21> 
N.  K.  9S:  Athertnn  v.  Alberton.  133  S.  Y.  129, 
40  L.  R.  A.  201.  40  \.  F..  03:i :  Winston  V.  Wln- 
-Bton,  10.%  N.  Y.  ri33.  511  N.  E.  278 ;  Bailie  v. 
BalUe,  30  App.  I>Iv.  401,  M  N.  Y.  Supp.  22S ; 
lIc<iown  V.  ^Icflown,  in  App,  IJlv.  ;ill8,  40  N. 
Y'.  Supp.  2S.'..  Affirmed  In  1114  N.  Y.  r>3B,  S8  N. 
R.  lOSfl:  Mellen  v.  Melleu.  10  Alih.  N.  r.  32!) : 
-liebhard  v.  Oebhnrd.  25  Misc.  1.  54  N.  Y.  Supp. 


mllton,  : 


400:  Ilamlli 
M,  Y.  Supp.  122. 

In  Williams  v.  WilllnmB.  130  X.  V. 
.50  L.  R.  A. 


Misc.  .1:1(1,  [ 


It.  A.  22.  29  N.  e.  S8.  the  caaes  of  Cheelj  t. 
Clnyton.  1)0  U.  S.  701,  28  L.  cd.  2U8.  4  Hup. 
C(.  Rep.  328,  and  Maynard  T.  Hill.  125  C.  S. 
im.  31  I.  ed.  834.  B  Sup.  Ct.  Rep.  T23,  are  dla- 
tlngulshed  u|ion  the  ground  Ihat  In  those  case^ 
only  the  validity  and  effect  of  the  decree  In  the 
state  where  rendered  were  involved. 

In  SInrbuck  v.  Starbuck,  62  App.  IHv.  437. 
Tl  N.  Y.  Supp.  104,  where  the  doctrine  of  the 
Baker  Cnae  was  applied  so  as  to  hold  that  the 
divorce,  which  waa  obtained  by  tbe  wlte.  did 
iSect  her  status  In  New  York  so  as  to  cnt 
off  her  right  to  dower,  the  court,  after  a  dlaeua- 


n  ot  11 
that  the  effect  of  these  derlalooB  la 
'er  effect  Is  to  be  given  the  decree  mu 
inllned  to  the  plaintltr  and  to  tbe  sla 
hieh  It  was  itnuited,  and  that  In  tbla 
la  without  binding  force  or  efficacy  li 
reflpect,  for  any  purpose,  and  as  to  elthej 


F  taken  the 


In  the  case  i 
observed  that  thf 
view  that  the  rieci-ee  did  not  alTect  the  Blutuw 
of  even  the  resident  spouse,  outside  of  -(he 
state  where  It  waa  rendered. 

The  rule  In  the  linker  Case  waa  applied  In 
Re  Kimball.  l.'>5  N.  Y.  62,  41*  N.  M.  331.  to  ■ 
divorce  procured  by  a  wife  In  North  Dakota  up 
on  service  of  n  summons  upon  the  husband  In 
New  York,  where  he  ivalded.  bo  as  to  invalldalfl 
a  marriage  subBCouently  contracted  between  the 
wife  and  another  man  In  New  York  after  (be 
rllTorcc  In  lucslfoa.  The  proceeding  In  New 
York  was  by  the  wlte  on  an  application  for  let- 
tera  of  a<[miulBti'atlDn  upon  the  estate  of  tbe 
Hecond  husband.  The  rule  Has  applied  niir- 
wlthstandlng  thnt  after  the  death  ot  the  aec- 
ond  husb]ind  an  attempt  wbr  made  to  cure 
the  detect  In  the  Dakota  divorce  by  procuring. 


s  appf 


II  thai 


In  Lacey  v.  Lacey,  38  Misc.  100.  77  S.  Y. 
Sapp.  23G.  however,  which  was  a  ault  for  di- 
vorce In  New  York,  by  the  wife  who  previously 
procured  a  divorce  in  another  Btale  upon  con- 
structive service,  the  court  recurred  to  the  view 
that  the  foreign  decree  determined  the  slStus 
ol  tbe  rei^ldent  si>ouse  Jn  all  states  notwithstand- 
ing thnt  It  nno^Iwd  the  absurdity  ot  the  re- 
sulting anomaly  of  a  husband  w-ltliout  a  wife. 
There  were  other  gi-ounds  for  the  dcclslan  In 
(bis  case,  however;  one  being  Ihat  the  husband 
was  renll]  domiciled  in  the  other  state  at  (be 
time  (be  dlcorce  was  eranted  there:  and  tha 
other  that  In  any  event  the  wlte.  baying  pro- 
cured the  decree  in  tbe  other  state,  was  pre- 
cluded from  attacking  it  upon  (he  ground  that 
tbe  court  did  not  have  Jurladlcllon  of  the  hus- 
bnnd.  Aod  see  also  Rigney  v.  Rlgney,  127  N. 
Y.  4U?.  28  N.  E.  403,  infra,  where  the  vtew 
seems  to  he  taken. 

While  the  practical  difficulties  Inherent  In 
the  theory  that  conflnes  the  .effect  of  the  decree 
Btrlctly  to  the  atotc  where  It  is  rendered,  and 
denies  it  any  effect  on  the  Btatus  of  either 
spouse  outside  ot  that  state,  are  less  nnmerou.i 
and  leas  troublesome  than  those  inherent  In  the 
theory  which  concedes  that  the  status  of  the 
resident  spouse  Ix  eatabllahed  tor  all  states,  but 
denies  that  the  status  of  the  nonresident  spouse 
has  been  alfected,  atlli  a  practical  dlfH- 
culty  Is  encountered  in  applying  the  former 
theory,  when  the  spouse  who  procures 
the  divorce  remarries  in  the  state  where 
It  was  procured,  and  the  validity  ot  anch 
remarriage  comes  In  question  in  New  Y'ork. 
In  sucfa  case  the  resident  spouse,  having,  rr 
hVPO'AeaJ,  the  status  of  an  nnmarried  person 
at  the  lime  and  place  ot  aucb  remarriage,  It 


Succession  or  Bc5tox. 
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woDtd  Be*ni  that  Biich  remnrrlnge  mu»t  be  coQ- 
mled  to  Iw  vaJld  [n  tbat  HUte  at  leul.  nod  the 
«ODrt  of  New  York  muBt  tbetvFore  cLooae  be- 
a  th<>ory  deixjlDg  the 


ttn  • 


<     diTO 


I    tbe    B 


of    eJm 


BpouBe,  and  the  well-cBlBblialied  dwtrlne  of  In- 
tmiatioiul  law  tbat  a  marriage  valid  wbero 
telebratpd  Id  valid  everjahere.  When  con- 
fronted by  Hncb  a  condition,  the  courts  of  New 
York  have  adhered  to  the  theory,  and  aban- 
doDed.  or  at  least  evaded,  the  rule. 

Tbua  In  McGown  v,  MpT.own.  19  App.  DIv. 
3«8,  ■  divorce  waa  granted  In  New  Yorfc  upon 
the  ground  of  the  adultery  of  the  wife  with  a 
■Bin  whom,  before  tbe  com  ml  us  Ion  of  the  acts 
alleged,  ahe  had  married  In  North  TlBkota  nbere 
■he  bad  obtained  a  divorce  from  her  flrgt  hua- 
baud  I  (be  plaintiff  In  Ihe  New  York  suit)  upon 
-constructive  Bervlce.  he  being  a  nonrpxldeni. 
Hamilton  v  llamlllon,  26  Mlar.  336.  r>a  >'.  Y. 
Sopp.  12^.  is  to  the  same  effect ;  and  so,  ap- 
lianntlr,  Is  DbtIb  v.  DbvIb,  2  Ulse.  SIS.  22  S. 
Y.  Silpp,  191,  though  It  does  not  eipreasly  up- 
pear  In  thla  case  tluit  (be  RUbscquent  luarriage 
took  place  in  UaKsacbu setts,  where  the  divorce 
waa  granted. 

It  la  true  that  In  People  T.  Raker,  and  in 
most  of  the  other  New  York  cases  In  irbleb 
tliat  doctrine  has  been  applied,  the  partlen 
sever  luid  a  common  matrimonial  domlcll  In 
The  state  wlicre  the  decree  was  rendereil,  but 
that  rnct  does  not  seem  to  bnve  been  re|:arded 
as  materlrl :  and  In  Athorton  v.  Atberton,  Ij5 
N.  Y.  129,  40  L.  H.  A.  201,  40  N,  K.  033,  the 
doctrine  was  ipplled  to  a  decree  of  divorce  ren- 
-derWI  In  Kcmlucky,  notwithstanding  that  It 
Appeared  Ibnt  the  common  matrimonial  domlcll 
■ot  tbe  parties  at  the  (Ime  of  the  adoration  wau 
Id  Kentucky,  and  tbat  the  huKbnnd  still  re- 
inaine<l  domiciled  there,  though,  upon  Ihe  aa- 
sQmpdon  un  wblcb  tbe  ease  was  derided  by  the 
court  of  appeala.  the  wife,  at  the  time  of  tbe 
nuit,  bad  acquln?d  a  separate  domlcll  In  New 
York.  (The  effect  of  the  reversal  of  thla  cnsw 
br  <J>o  United  3tatc8  Supreme  Court  In  181  V. 
a.  155,  m  K  ed.  70*,  21  Sup.  Ct.  Eep.  D44,  will 
be  soliaeiiuently  discussed.) 

-        ■  piMwred   Id  moat  of  the  New   York 


fendint,  II  !■  clear,  upon  principle,  tbat  tbe 
fact  tlint  tlie  defendant  bad  actual  notice  (rf 
the  pendency  of  tbe  ault.  Imparted  In  any  maD- 

uor  exrept  by  pernonal  service  wltbln  (be  state 
where  the  decree  woa  rendered.  Is  Immaterial, 
since  a  process  of  8  court  which  ruDB  beyoDd 
the  limits  of  the  state  Id  which  tb«  court  is  sit- 
ting la  as  Ineffectual  to  confer  Jurisdiction  over 
the  peraon  as  a  purely  conatrnctlve  notice  by 
publication.  And  thnt  is  the  opinion  eipressed 
in  Joues  V,  Jones,  108  N,  Y.  415,  IB  N.  K.  TOT. 
While  there  seems  to  be  do  reported  case  la 
New  Yoik  In  which  the  doctrine  of  the  Baker 
Case  has  Iwen  sprlled  when  the  divorce  ren- 
dered In  the  other  state  was  for  a  cause  <(.  e, 
adultery)  wblcb  would  also  tie  a  ground  ot  di- 
vorce In  New  i^ork,  It  Is  not  upparent,  In  view 
of  ihP  theory  upon  which  the  doctrine  resli, 
how  the  fact  In  that  respect  can  be  material. 
As  already  •hnwn,  the  the<u-y  is  that  tbere  la 
■     'olvrd  as  will  enable  the  ci       "   ' 


ender 


e  which 


rrl- 


e  ot  t 


to     th-     I 
tbat      lac 


Important  only  as  nega- 
tiving ■  resilience  of  the  defendant  Id 
tlie  state  where  the  dlvorre  wna  Rranted ;  and 
the  doctrine  was  eipressly  applied  In  ODea  v. 
OT)eB,  101  N.  Y.  23,  4  N.  K.  110,  to  a  divorce 
nndered  Id  another  slate  In  favor  ot  llie  hus- 
band while  the  wife  was  domiciled  in  rnnoda. 

Some  of  the  laQguiide  used  in  fJK-ey  v.  fjicey. 
38  Ulac.  108.  7T  N.  Y.  Supp.  23:..  would  K¥m 
to  indicalB  that  the  court  regarded  the  New 
York  doctrine  as  confined  to  ciisea  where  the 
apoJse  agaluat  whom  the  divorce  was  rendered 
was  domiciled  In  Ncn'  York;  but  In  this  ease 
irarti  spouse  wai  held  to  have  been  domiciled 
Id  the  atate  where  the  deci-ee  was  rendered. 

shown,    (he   New   Jersey    courts 


toi^al  elfect,  without  having  acnulred  Jurisdic- 
tton  over  tbe  person  'if  the  defendant.  ^Inee. 
tbereforp,  the  dorlriue  rests  upon  the  tncli  of 
Jurisdiction  over  the  |)er(ion  of  the  defendant.  It 
la  not  apparent  how  the  cause  of  divorce. 
which  merely  gnea  to  the  Jnrisdlctkin  over  the 
subject -ma  Iter,  can  atTect  the  question.  Still, 
the  desli'e  to  preaerve  the  iiollcy  of  New  Y'tfrk 
that  there  sltall  tie  but  one  siifflclent  muse  for 
divorce  «  I'Incuto,  geems  to  have  InSnenred  Ibe 
decision  In  l'eo|>le  v.  linker:  and  In  He  Mnrris- 
BOD.  J2  Hun.  103.  5  N.  Y.  Supp.  00  (afflrmed 
wilhout  opinion  in  11 T  N.  Y.  638,  22  N.  E. 
1l:iot.  it  was  held  that  the  rule  In  the  BHker 
Case  did  not  apply  to  a  divorce  obtnlued  In 
Ohio,  upon  service  by  puhllcatlon  against  tbe 
wife,  who  wuH  at  the  time  realdent  In  New  Yorii. 
upon  the  ground  of  adnltery  committed  by  her 
In  Ohio,  while  the  partlen  were  domiciled  Id 
iltr  latter  state,  ibe  marrliiRe  having  alao  beea 
leletiraled  Id  tbat  state.  I'he  BflirmaDce.  liy 
ilie  conrl  of  appeals,  of  the  decision  ot  the  gen- 
eral term,  moy  have  been  upon  the  theory  tbst 
the  wife,   although  a  .....-._ 


•   timi 


ot    I 


e  diva 


domlcll  there,  hut  was  legal- 
ly dumlclled  with  her  husband  In  Ohio.  (There 
would  Hvem  to  be  some  heals  for  this  position 
since,  so  far  as  appeared,  the  wife  had  no  Justl- 
ficallon  for  leaving  her  husband.)  Tbe  deci- 
sion of  the  general  term,  however,  seems  to  pro- 
ceed iiiion  tbe  theory  tbat  tbe  wife  hsd  a  sep- 
arate domlcll  In  New  York,  but  that  the  case 
was  iliatiusulBliahle  from  the  previoua  caaea  in 
which  the  doctrine  of  the  Unker  Case  bad  beeo 
applied  by  reaoon  of  Ihe  fact  tbat  the  divorce 
was  for  adultery,  which  would  also  be  a  ground 
of  divorce  In  New  York.  In  connection  wllh  the 
fact  ibnt  at  Ihe  time  of  the  adultery  the  mntri- 


The  c 


I  this  connection  :  "llHt  it  has 
ecldcd,  as  already  atnted,  that  \ 
reclscly    tbe    same    circumstances 


Ibe 


n  dlsli 


psldt-nt 


e  fact  w 


tiial   I 


diatlncllon  la  made  in  New  York.  In  O'Den  v. 
0'l>ea.  101  N.  V.  23,  4  N.  E,  110.  tor  Instance. 
It  eipresaly  appeared  that  the  defendant  In  the 
*Dlt  had  actual  Dodee,  through  tbe  mails,  of 
the  pendenry  of  Ibe  anit.  When,  sa  In  New 
York,  Ihe  ductrlne  rests  upoD  Ibe  ground  that 


a  IB  E 


9  In 


dlvo 


c  suit  a 


to  render  a  decree  which  will 
have  any  eitraterrltnrlaJ  effect  without  ac- 
quiring jnrladlettoD  o(  tbe  peraoD  of  the  de- 
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given  In  Ohio,  a  decree 
would  be  granted  by  tbe 
we  will  not  recBtnlie  sucti 


Byo 


when  granted 


L  h'u:!innd  or  wife  may  maintain  an  action 
igslui't  the  other  party  to  a  marriage  to  pro- 
-iii'e  a  Judgment  of  dlrorre  by  reason  of  the 
iefendanl's  adultery,  wlicre  both  llie  parties 
vere  rrsideuta  ot  the  slate  when  tbe  olTenBe 
Vfts  committed,  or  where  the  olTenae  was  com- 
nltled  within  the  state,  and  Ihe  Injured  party, 
vheu  the  action  was  commenced,  was  a  resl- 


The 


f  this  s 
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€>t  dlvrirw  rendered  upon  constrncllre  wrvlFC 
■satDst  noDreildnita  wlivii  both  partl^B  were 
dopilclled  out  of  the  iitflle  ■(  the  time  the 
cause  of  divorce  arose  anil  tbe  dpfrndnnt  had 

II,  at  bas  Dlten  been  supposed,  tli?se  deeiBlona 
rest  iipou  the  ground  of  Inr-k  of  Jurl»aict1on  of 
the  Hubject-niatler  befftuse  the  cause  of  divorce 
occui-i-ed  while  Iho  comiqoD  domlcll  was  out  of 
the  stilts  tbey  have  no  place  In  this  subdlvlBlon. 
alnce.  upon  Ihat  osnumptlnD,  the  decree  In  the 
other  Binte  would  not  have  been  entitled  to  rec- 
ugnltloH.  even  if  the  defendant  had  been  a 
lealdent  of  the  state  where  the  decree  was  ren- 
dered, or,  being  a  nonresident,  had  been  per- 
Bonaily  served  n'ltliln  Ibe  aCnCe,  or  bad  ap- 
peared, liiit  If  the  Inlerpracatlon  of  thesis 
caaea  EuHtested  In  Ibat  satHJIvlsIon  !■  correct. 
the  decision  rests,  not  upon  the  fpound  o(  lock 
ol  jurisdiction  of  the  aubject-matter,  but  lack 
of  Jurlsrlictlon  of  the  person  of  the  defendant 
■Dd  Inabillt;  to  proceed  without  auch  Jnrladlc- 
(lon  of  tbe  penion  when  the  common  mntrl- 
tnonlal  domlcil  of  the  parties  vras  outside  of 
the  stnle  In  which  the  decree  was  rendered  at 
the  time  the  cause  of  divorce  occurred,  and  baa 
□ever  tieen  within  auch  state  alncc  that  time, 
althou((h  one  of  the  parties  has  acquired  a  dom- 
lcil there.  The  Insistence  In  these  cases  upon 
the  point  thai  the  common  domlcll  was  not  at 
ihe  fomm  at  the  time  tbe  cause  of  divorce  oc- 
curred, and  was  not  there  at  any  time  prior  to 
tbe  divorce,  would  seem  to  Indicate  that  In  Ihe 
view  ot  tbe  Pennsylvania  court  the  constructive 
or  substituted  service  against  a  DMirealdent 
might,  so  far  na  princlplea  of  International  law 
are  concerned,  be  sulllclent  If.  at  tbe  time  tbe 
cause  of  divorce  occurred,  the  matrlniontal  dom- 
lcll was  in  tbe  slate  where  the  decree  was  ren- 
dered. 

In  Italston's  AppeaJ,  03  Pa.  133.  It  was 
beld  that  a  court  of  Tennsylvanln  bad  no 
Jurisdiction  to  grapt  a  divorce  upon  personal 
aervlce  upon  tlie  wife  In  another  stale  where 
sbe  was  residing,  although  the  husband  was  ap- 
parently domiciled  In  rennsylvanla  st  tbe  time 
o(  the  desertion  relied  upon  as  a  ground  of  di- 
vorce. Tbe  decision,  however,  Is  upon  the 
ground  that  tbe  Etatute  did  not  anlborlze  per 
Bonni  aervlco  out  of  the  state  upon  a  nonresi- 
dent m  a  divorce  suit. 

And  In  l^Tc  V.  Love.  10  Phlla.  453,  the  court 
refused  to  take  Jurisdiction  of  a  divorce  action 
by  the  husband  against  the  wife,  notwithstand- 
ing that  the  deserllon  occurred  while  the  par- 
ties were  domiciled  In  1 'en  n  sylvan  la,  because 
since  that  time  the  wife  had  acquired  a  dom- 
lcll In  another  state,  and  was  served  con- 
structively only.  ITie  decision  Is  eipressly  put 
upon  tbe  ground  that  tbe  court  had  no  Juris- 
diction over  the  person  of  the  defendant,  al- 
though It  did  have  Jurisdiction  over  the  sub- 
ject-matter. 
Sonlh   rapallna. 

In  McCreerj  v.  navla,  44  8.  C.  135,  28  L. 
I!.  A.  turn,  22  B.  K.  1TB,  It  was  held  that  an  ab- 
solute decree  of  divorce  rendered  In  Illinois  at 
(be  Instance  ol  the  wife,  who  had  acquired  a 
residence  In  that  sUte,  upon  constructive  secv- 
■  Ice  of  process  against  ber  husband,  wbo  vas 
domiciled  In  Sooth  Carolina,  upon  the  ground 
of  cruelty,  wblch  waa  not  o  cause  of  divorce 
either  by  the  law  ot  New  York,  where  the  mar- 
riage was  celebrated,  or  by  the  law  of  South 
Carolina,  where  the  matrimonial  domlcll  wsa 
established,  was  not  entitled  to  recognition  In 
South  Carolina.  The  question  arose  In  nn  ac- 
tion by  the  husband  apnlnst  a  third  person  to 
compel  speclilc  perform snce  of  an  agreement 
bj  the  taller  to  purchase  real  property,  which 
waa  defended  upon  the  ground  that  there  was 
69  L.  R.  A. 


that  It  aTcct! 


an  outstanding  right  of  dower  In  the  wife. 
There  are  two  alternative  grounds  of  the  deci- 
sion.   Tbe  Urat  Is  that  there  waa  no  such  status 

give  the  court  of  Illinois  Jurlsdlctloti  to  pro- 
ceed fn  rcHi.  I'he  other  ground  was  that,  con- 
ceding, for  the  sake  of  Ihe  argument,  that  Ibe 
marriage  created  a  rrx,  wblch  waa  ivllbin  the 
Jurisdiction  ol  the  Illinois  court,  the  m  was 
merely  the  status  of  Ihe  parties  within  Illinois, 
nnd  tliilt  full  fnllh  and  credit  Is  given  to  tho 
decree  by  acknowlcdainz  Its  effect  on  Ihe  statua 
Inols  without  concedlDB 
itns  outside  of  Itllnols. 
In  anpport  of  this  latter  posillon,  Ihe  court 
refers  to  several  caaea  In  which  It  la  held  that 
Ihe  status  of  legitimacy  acquired  by  a  chiitt 
bora  out  of  wedlock,  by  virtue  ot  a  atatute  or 
decree  of  bis  domlcll.  does  not  follow  him  out 
\}t  Ihe  state  of  bis  domlcll :  also,  to  cases  hold- 
ing that  the  status  ot  a  guardian,  as  auch,  wilt 
not  be  recognlied  out  ol  tbe  state  In  which  the 
appointment  was  made. 

The  fact  that  cruelty  was  not  a  ground  of 
divorce  a  rinculo,  either  by  the  law  of  New 
York  where  the  marriage  was  celebrated,  or  by 
Hie  law  of  South  Carollua  where  Ihe  niatrl- 
nionlnl  domlcll  wah  eBtabllsbed,  quallHCB  the 
decision  in  Ibis  case  upon  Ihe  question  as  to 
the  recognition  ot  a  decree  of  divorce  rendered 
In  another  stele  upon  conatructive  service 
against  a  nonresident.  The  Impllcntlan  seems 
lo  be  that  IE  cruelty  hail  been  a  ground  ot  di- 
vorce In  New  Ynri:  and  South  Carolina,  the  de- 
cree won  Id  have  been  recognised.  Tbe  fact 
Ibat  Ibe  law  of  South  Carolina  does  not  admit 
any  ground  of  divorce  clearly  Influenced  Ihe  de- 
cision In  thlB  case:  but  It  Is  not  apparent  bow 
It  could  legitimately  do  so.  If  the  decree  bad 
been  rendered  Ii\  another  country,  Instead  ot 
unolher  state,  the  South  Carolina  court  might 
legitlmntely  have  consulted  Its  own  public  pol- 
icy In  that  respect,  and  liave  retusM  Co  ncqg- 
■alT.a  the  decree,  even  asaumlng  that  the  court 
which    nndcrcd    it    had   JurlBdlctl 


<   theo 


tbe  effect  of  the  full  faith  and  credit 
proviBioQ  ot  Ihe  Federal  Cnnslltuilon  could 
only  be  avoided  by  holding  that  the  court 
which  rendered  Ihe  decree  had  no  JurlBdlctlon, 
because  there  was  no  rci  Involved,  or  that  the 
effect  of  tbe'dccree  was  unly  to  establlah  the 
EtatuB  of  tbe  parties  within  the  state  where  It 
waa  rendered,  because  the  if»,  It  any.  only  In- 
volved their  status  in  that  state.  It  is  dlOI- 
culC  to  understand  how  the  fact  whether  or  not 
(he  mnirlage  was  dissoluble  by  the  law  of  Ibe 
lilnce  where  It  was  celebrated,  or  that  ot  tbo 
place  where  the  original  matrimonial  domlcll 
waa  established,  can  affect  Ihe  question  of  tbu 
ej:1slem-c  or  noneslslence  of  a  cts  which  will 
enable  n  court  to  proceed  to  decree  a  divonw 
without  Jnrlsdictlon  ot  the  pcrnon  ot  detvad- 
ant.  The  desire  to  preserve  the  policy  of  South 
Carolina  on  tbe  aubject  of  divorce  was  obvious- 
ly the  real  motive  for  the  decision,  but  the  fact 
whether  the  ground  on  which  the  divorce  Is 
grouted  la  or  Is  not  conformable  to  the  policy 
ot  the  slate  In  which  the  divorce  Is  set  up  can 
scarcely  be  regarded  aa  a  factor  entering  Into 
tbo  qneatlon  whether  a  divorce  suit  Involves  & 
I'L'a. — a  luestlon  that  is  not  at  all  material  upon 
the  point  ot  Jurisdiction  ot  the  subject-matter, 
bat  Is  only  Imparlnnt  when  the  court  has  Juris- 
diction of  the  subject-matter  but  cannot  ac 
quire  JuclBdtctlon  ot  the  defendant   perBooaily, 

In  Proaser  v.  Warner,  47  Vt.  6GT,  10  Am. 
Itep.  132,  Ihe  only  point  Involved  waa  as  lo  (he 
valldlly  of  a  decree  ot  an  award  of  taimooy 
rendered  In  }<ew  York  upon  constructive  aerv. 
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Slccesbion  of  Bestom. 


Ice  ■galnit  a  aonntiieat.  The  coart,  huw- 
vrer,  dlieuswd  the  validity  o(  a  decree  of  dl- 
v(HY«  readercd  under  such  circa  DuUmceH  wh?D 
Ihe  nijrrlflge  was  celebrated  and  the  parllc* 
at  the  time  of  the  oecurrence  af  Che  cause  oC 
divorce  were  dumlcllcd  oalBlde  of  New  lork. 
The  court  queatloned  the  Talldlty  of  the  decree 
c¥i>n  aa  afffctlng  the  atatug  of  the  partlea.  In 
»ne  part  of  the  opinion  the  view  aecma  to  be 
adorted  thnt  a  court  haa  no  Jm-lsdlclIiKi  of  the 
•ubjecl-matter  when  the  cause  of  divorce  oc- 
curred while  thu  partliB  were  domiciled  In  an- 
-    -       ■    -    'i  another   part  of   tbi 


Jurisdictlop 


o  deler 


:    the   1 


e  BC((uir«d  b;  constructive 
OTresldnit.  It  U  dlffleult 
7  tbe  douhl  In  tbe  mind  of 
Bildltr  of  the  decree  aa  af- 


I'hlle  (he  parlies  were  dom-  { 
ate,  or  from  the  view  that  a 


feeling  ibe 

view  that  the  >'ew  York 
<lon  of  the  subject- 
divorce   occurred 
■riled  Id  auolber 

dh'orcc  suit  Is  uot  a  ret  In  such  seDse  as  Cu  eh- 
■ble   the   court   to  proceed   wllhuut   acquiring 

Jurlwllctlon  over  the  person      ' 

mblitatlon  of  these  views. 


I.  195,  43  Am.  Rep. 
iOU.  14  N.  W.  33,  443.  the  majority  opinion 
took  the  posltloD  that  ulthniigb  a  marriage  Is 
a  itatuB,  and  every  a'ate  bas  the  right  to  fli, 
regulate.  au<l  control  the  same  aa  to  every  per- 
son wiihlD  Ita  Jurisdiction,  even  though  one  of 
the  pnrtlcs  waj  actually  reside  la  another 
■tnte,  yet  where  hnsbaud  and  wife  were  both 
for  some  yeara  resldenta  of  Wlaconaln  and  lived 
there  u»  husband  aud  wife,  and  (he  husband  de- 
serted the  wife  and  went  to  another  state. 
wherp  he  became  a  resident,  and  thereupon  ob- 
tained a  divorce  In  that  stale,  upon  coDBtructlve 
notice  merely,  and  for  a  cause  of  divorce  (ile- 
■ertlon)  alleged  to  have  occurred  a  year  prior 
to  Ibe  time  when  he  deserted  bis  wife,  and  an- 
Her  a  statute  which  made  Jurisdiction  depend- 
ent entlre^f  upon  the  fact  of  sucb  husband's 
resldtnce  there  against  the  wife  who  contlQued 
to  refiide  In  Wlsiwnsln,  and  who  was  not  per- 
sonally served  w!lh  notice,  and 


pear 


I   the   ( 


of    It! 


Iiendtnry    until    after    the    decree    therein    was 

rendered. — such     Judgment 

against  I  he  wife  no  as  to  b 

iloD  by  her  In  a  court  of  Wisconsin  agaLDst  the 

■ame  busbnnd  for  a  divorce,  alimony,  allowance. 

and    divlnlou    of    lands   altunted    In    Wlscoosln. 

fBpeiclQlIy   wlipre  such   foreign   Judgment  of  dl- 

tlon  which  ivas  false  In  fact.  There  Is  au  able 
i>lilnliin  by  Taylor,  J.,  who  concurs  In  afflrm- 
In^  the  Judgment,  but  for  o  dllTereDt  reason 
Iban  that  glv^n  by  the  majority  opinlin.  He 
took  Ihe  position  that  If  the  oourta  of  Mlcfal- 
ean  have  tlK:  poser  to  Rx  the  status  of  a  cltl- 
sra  ut  thnt  slate  In  regard  to  the  mnrrlRge  re- 
lation In  an  action  where  the  wife  1i 


nctlon 


notice 


I  resident  In 
t  must  nenwaarlly  alfcct  the  status  of  the 
wife,  snd  she  niUBt  also  be  released  from  Ihe 
marriage  relation.  But  white  he  was  of  the 
opinion  thnt  the  Judgment  most  be  regarded 
lis  entabllsblng  Ihe  stslus  of  both  partlea.  yet  a 
roort  of  equity  In  Wisconsin  lany,  under  the 
Klrcnmstauces,  entertain  an  nctlon  by  the  wife 


hoHband  In  Wlirninaln. 
action  to  A  proceeding  ti 
toot  of  n  decree  of  dl' 
opinion  thai,  strictly  i 
WIscousIq  had  t 
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ilmllaled    1 
I'srd  allmooy  a 


Ihe 


vorce  at  the  Instance  of  the  wife,  but  that,  aa 
Ihe  huaband  could  not  have  been  prejudiced  by 
the  formnl  Judgment  for  a  divorce  from  a 
womsD  from  whom  be  was  already  divorced, 
and  as  the  order  for  giving  alimony  was  un- 
doubtedly a  Just  hllowanci;,  under  the  clrcuia- 
Btanccs,  the  Judgment  should  be  affirmed  so  far 
as  the  award  of  alimony  is  concerued.  It  does 
not  seem  pobslble  to  distinguish  this  case,  upon, 
the  facta,  from  the  case  of  Rbafer  T.  BuabDell. 
21  Wis.  372,  where  the  decree  of  divorce  ren- 
dered In  another  state  was  upheld.  In  that 
case,  as  well  as  In  this,  Ihe  parties  had  pre- 
viously resided  In  Wisconsin,  and  the  defendant 
In  ttK  divorce  suit  was  still  a  resident  of  that 
state  at  the  time  the  decree  was  rendered  ;  tho 
cansc  of  divorce  occurred  while  the  parties 
were  living  together  In  Wisconsin;  and  Che 
service  of  process  was  by  publlcallon  without 
actual  notice  to  tlie  defendant.  The  earlier 
case,  however.  Is  not  express.?  overruled. 
Uialte4  Stat  en  Snprpme  Court. 

It  Is  dlfltcnlt  to  determine  eiactly  the  posl- 
Uon  of  the  United  States  Supreme  Court  upon 
the  question  whether  the  courts  of  one  state 
are  bound  by  the  "full  fallb  and  credit"  provi- 
sion of  the  Kederal  Constitution  to  recogniio 
a  decree  of  divorce  rendered  In  another  upon 
constrnctive  service  against  a  nonresident. 
Thnt  court.  In  discussing  In  Cbeever  v.  Wil- 
son. 0  Wall.  IDS.  19  L.  ed.  804.  (be  effect  of 
a  decree  of  divorce,  said:  "The  Constitution 
and  laws  of  Che  Ignited  Stales  give  the  dccrev 
the  same  eflecC  elsewhere  that  IC  had  In  Indi- 
ana. 'If  a  Judgment  Is  conclusive  In  a  stata 
where  it  la  rendered.  It  Is  equally  conciusiva 
everywhere'  in  the  courts  of  the  Uniled  Stales 
[citing  2  Story.  Const,  f  1313;  Chrlstmss  v. 
Russell.  5  Walt.  302.  16  Ij.  ed.  478]"  But  In 
this  case  the  defendant  appeared  In  the  divorca 
suit  aud  was  therefore  personally  subject  (o 
the  Jurli«dictlDn  of  the  court. 

In  I'ennoycr  v.  NeB,  93  U.  3.  714,  24  L.  ed. 
Sr.S,  Judge  field  intimated  that  where  one  of 
the  parlies  to  a  marriage,  who  has  been  guilty 
of  Bits  for  which,  by  the  law  of  a  slate,  a  dis- 
solution  may  be  granted,  has  removed  to  an- 
other stste.  a  divorce  may  t>e  authorlied  with 
out  personal  service  of  process,  or  personal 
notice  to  the  offending  psrly.  But  the  remark 
Is  piirnly  citiler,  and.  besiden.  seems  to  be  con- 
flncd  to  Ihe  validity  of  the  decree  Id  the  statn 
whete  rendered. 

In  Cheoly  T.  Clayton.  110  U.  S.  701.  28  L.  ed. 
29S.  4  Sup.  Ct.  Bep.  328.  where  the  service  was 
by  puiiilcallon  against  the  wife,  who  was  absent 
from  the  territory  where  the  divorce  wsa  grant- 
ed, Ihe  court  aild  "The  courts  of  the  state 
of  the  domicll  of  the  parties  doubtless  have  Ju- 
risdiction to  decree  ■  divorce  In  accordanca 
with  Its  laws,  for  any  cause  allowed  by  those 
laws,  wHboul  regard  to  the  place  of  tbe  mar- 
riage,  or  to  that  of  Ihe  commission  of  the  of- 
fense for  which  the  divorce  It  granted;  and 
a  divorce  so  obtained  Is  valid  everywhere," 
But  this  seems  to  be  on  the  aMUmptloa  that 
lH>th  pBrtleH  are  domiciled  at  the  forum :  and. 
In  any  event,  the  divorce  In  this  case  wa>  held 
Invulld  because  the  atntutes  of  the  forum  wera 
not  complied  with. 

Maynard  v.  Hill,  125  C.  S.  190.  31  I..  «d. 
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grsuted  by  the  territorial  legislature  of  Oregon 
wns  uphold,  although  the  wife  wsa  a  nonresi- 
dent of  the  territory  and  had  no  notice  ot  the 
Intended  divorce,  the  qnestlon  arose  In  a  case 
concerning  land  which,  at  the  time  Ihe  divorca 
wns  rendered,  was  within  the  territory  o(  Ore- 
gon, so  that  in  this  case  there  was  no  question 
as  to  the  eitratenltorlal  effect  of  the  dlrorce. 
If  It  were  dear  that  tbe  Supreme  Court,  In 


lie 

Mvemlng  Id  Alhcrton  t.  AthertoD,  181  TT.  8. 
15u.  45  L;  *d.  -»4,  21  Sup.  i:t.  Rpp.  514.  tlin 
Jwlainn  cf  llif  New  York  court  of  nppeals  in 
that  caw  (l.-.o  N.  V.  121),  40  I,.  H.  A.  201.  40 
N.  K.  Dn3>,  had  hctp|)I«I  ah  roncIuBive.  nn  the 
court  o(  npppalH  illd,  llie  flodlTig  of  Ihc  lower 
court  In  New  York  that  before  the  commeiife- 
ni«nt  ol  the  dlvorrc  iiult  In  Kentucky  the  wife 
linil  ucquli'ed  a  scpuraie  domicll  la  New  York, 
the  effect  of  Ihnt  rereisal  would  lisre  been  lo 
repudiate  the  New  Yotli  doctrine  ho  tai  as  It 
applleH  to  ewes  where  the  lait  commiMi  mat- 
rlmoDlal  domicll  of  the  parties  was  Id  the  sta.tc 
where  the  decree  wns  rendered,  although  before 
the  cominenc-eiucDl  of  thi?  Bult  they  had  sep- 
arated end  the  defepdaut  hnd  acquired  a  sep- 
arate domlrll  In  snolbf  state,  leaving  the  ques- 
tloD  still  open  under  other  clrcuiDstajiceB.  But 
while  the  llnding:  of  the  New  York  court  Is 
mentioned   In   Ihc  stnfement   of  tacts  preijare.1  j 


opipluu.  and  while  I't  is  nowhere  cipressly  de- 
nied that  tile  wife  bad  acquired  a  sepaj-ale  dom- 
icll In  New  I'orti,  the  decision  seems  lo  have 
been  rendered  npnn  the  hypotheala  that  ahe  bad 
not  acquired  a  separate  domicll  but  wai  still 
legally  domiciled  with  her  husband  In  Kentucky 
where  the  divorce  was  rendered.  lI|>on  this 
hypothesis  the  derlslou  Is  perfectly  consistent 
with  Ihe  New  York  doctrine  which,  na  already 
shown  (IV.  h.  I,  (a),  iihjhu),  recognlies  the 
decree  when  the  defendnnt  was  a  resident  Of 
the  stale  wbcre  It  wus  rendci'ed  thonRh  sbsent 
therefrom  at  the  time  and  served  can  a  true  lively 
only.  Indeed,  11  I*  clear  that  the  decisions  of 
the  court  of  appeals  lu  Ihls  very  case  turned 
upon  the  Bnding  lliat  the  wife  had  acquired  a 
aeparate  domicll  In  New  Y'ork.  The  Supreme 
"    —'    -"'--  referring  to  many  of  the  cases  upon 
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alldlty  of 

it  divorce  Rranterl,  on  constructive  service,  by 
the  conrt  of  a  s'.alc  In  which  only  one  o(  tbe 
parties  ever  bad  a  domicll :  nor  Ibe  queallon 
to  whdt  Client  the  good  fnllb  of  Ihe  domicll 
may  be  afterwards  Inquired  Itilo.  In  ihls  case 
tbe  divorce  In  Kentucky  was  by  the  court  of 
tbe  state  which  had  always  been  tbe  andoubted 


ilcil    > 


whicb    1 


only  matrimonial  diimlcll  of  Ibe  b . 
wife.  Ihe  slnRle  question  to  be  decided  Is  (lie 
valldliyof  Ihnt  divorce  granted  after  such  no- 
tice had  beep  Riven  as  was  required  by  tbe 
statutes  of  Kentucky."  And  It  was  held  that, 
under  sic-h  circumstances.  Ihe  decree  should 
hn\e  been  recopnlscd  by  the  New  York  coorla- 
Tbe  forctrolng  liinsuage  Is,  pc^hBp^  not  incon- 
Kslcnt  with  the  Idea  that  the  wife  bad  ac- 
quired a.  separate  domicll  In  Now  York :  but 
the  purpose  of  much  of  Ihe  argument  In  the 
subwqiient  part  .of  the  opinion  seems  to  be  to 
neKiillv  tbe  eilstcnev  of  such  a  separate  d.-im- 
Icll :  and  the  following  quotation,  taken  from 
the  ctose  of  the  opinion,  seems  lo  enforce  that 
Idea:  "The  wife  not  helnn  within  the  stale 
of    Kentucky.    If   conatrnrllve   notice,    with    all 

that  ainlc.  wore  lusuOirlent  to  hind  her  by  n 
decree  dlosolvlng  the  liond  of  matrimony,  the 
hushsnd  could  only  Rct  a  divorce  by  suing  in 
Ihe  stale  In  which  she  was  found :  and  by  tlie 
Tery  fact  of  suing  her  there  he  would  ndmit 
thnt  she  had  acquired  a  separate  domicll  (which 
he  denied),  and  would  dlsproi'e  his  own  ground 
(if  action  Ihal  she  bad  abandoned  tilm  In  Ken- 
tucky-' The  view  that  the  mnjorlty  opinion  did 
not  accept  the  finding  of  the  New  York  court  on 
the  question  of  the  dniuicii  at  the  wlf«  aa 
69  L.  B.  A. 


conclusive,  hnl  proceeded  upon  the  theory  that 
she  waa  atlll  domiciled  in  Kentucky,  though  ac- 
tually In  New  York,  at  tbe  time  of  Ihe  suit  Is 
still  (urlber  aupported  by  Ibe  fact  that  tha 
dlasentlng  opinion  of  Mr.  Justice  Feckham  la 
eiprcHsly,  and  tn  terma,  based  upon  Ibe  Badlng 
of  Ihe  New  York  court  on  thai  point.  It  seema 
probiible.  hnwever,  that  the  Supreme  Court  will 
eventually  hold  that  decrees  of  divorce  ren- 
dered upon  reasonable  constructive  or  aubatl- 
tuted  service,  even  against  a  nonrcaldent,  are 
eulltled  to  recognition  In  other  stages  under  tbe 
"full  fullh  and  credit"  provision  of  Ibe  fed 
end  rnnstltullou.— at  Icust  if  the  laat  common 
matrlmuulal  domicll  was  In  the  state  where 
the  decree  was  rendered. 

The  questlim  as  to  tbe  recognition  In  Eni^and 
of  a  decree  of  divorce  rendered  In  a  foreign 
pon  constrnctlve  or  substituted  serv- 
il  a  nonresident,  when  there  was  no 
objection  to  the  Jurisdiction  of  tbe  foreign 
court,  other  than  the  mode  of  service  and  the 
nonresldence  o(  tbe  defendsnt.  has  not  been 
deflnltcly  settled,  though  there  are  intlmalloua 
In  some  of  the  opinions  indicating  that  a  fur- 
eign  divorce  granted  under  such  clncumstancea 
will  nut  be  recognised  in  England.  In  Shaw 
V.  Ally.  Gen.  L.  B.  2  Prob.  t  Div.  136.  30  L.  J. 
Prob.  N.-8.  fel,  23  L.  T.  N.  S.  322,  IS  Week. 
Rep.  114n,  the  canrt  refused  to  recognise  a  di- 
vorce obtained  by  the  wife  In  Iowa  upon  aerr- 
Ice  by  pitblicatlon :  but  (be  decision  Is  upon 
Ihe  assumption  that  both  psrtles.  at  the  time 
of  the  divorce,  were  domiciled  in  Kngland. 
which  fact  Itself  would  defeat  Jurladlcllon  of 
the  Iowa  court.  (111.  a.  2,  «Hpra.)  Id  Green 
v.  Green  1 1£1>^1  I'-  HO.  also,  where  a  dlvorca 
was  otitalncd  by  tbe  wife  bi  I'ennsylvania  upon 
pcraon:<l  service  of  citation  upon  the  husband 
In  England,  the  coun  seems  to  have  proceeded 
upon  the  assumption  Ihal  the  wife  was  legally 
domiciled  with  her  husband  in  Lhigland,  tt  a|i- 
pearlns  that  she  left  him  of  her  own  accord  and 
without  suy  Justlflcallon.  Tbe  court  also  al- 
ludes to  the  tact  tliat  tbe  divorce  was  granted  . 
for  a  cause  not  recognized  ss  n  ground  of  di- 
vorce In  England,  and  further  says  thnt  the 
charge   upon    which    t"        " 


granted  was  emphnslised,  and  there  Is  at  least  a 
strong  Intimation  that  [hst  fact  alone  wonid 
defeat  the  Jurlsdlcllon  of  the  foreign  court,  hut 
[be  decliloDf  themselves  cannot  be  regarded 
us  going  to  Ihat  ext«nt. 

In  Uriggs  V.  nriB:gs.  2S  Week.  Ttcp.  T02.  I.. 
R.  5  Prob.  I^lv.  1B3,  40  f,.  J.  I-rob.  N.  S.  38. 
whei'e  a  divorce  obtained  by  Ibe  buslHind  In 
Kansas  was  refused  recognition,  it  was  express- 
ly found  tbnt  the  husband  bad  not  abandoned 
his  English  domicll  at  the  time  be  procured  his 
Kansas  divorce ;  and  the  court  further  regarded 
subject  to  Ibe  rule  In  Lolky's  Cnae 


(ill.  I 


iumniarii. 


latlons  In  tbis 


It  will  be  observed  from  t1 
Bnhdlvlslon  that  some  of  the  cases  refuse  to  ac- 
cord extraterritoriaJ  effect  to  a  decree  of  di- 
vorce rendered  |n  another  slate  upon  eonslruct- 
Ive  service  without  appearance,  irrespective  ot 
where  Ihe  matrimonial  domlrll  wse  prior  to  Ihe 
time  (he  piirty  iiTnlnst  whom  tlie  decree  was 
I'endered  became  a  nonresident :  that  some  ot 
the  cases  accord  full  extraterritorial  effect  to 
decrees  of  divorce  rendered  under  aacb  clrcam- 

ancCB.  Irrespective  of  the  localloa  o(  tbe  p 


itrinienlal  domicll ;  and  that   lh«re  I 


.,CnOo*^lc 


IWI. 


ScccESSios  OF  Bentor. 


■  tciuleiUT  apoD  tbe  pmtt  of  other  oiks  to  give 
tbt  decree  extra terrltorIM  elect  whco  It  was 
rendered  in  tbe  itnte  ot  tbe  prerloua  matrlmo- 
uUl  dbmlcU  at  tbe  pirtlea.  aod  to  denr  tt  such 
«<tecC  UDder  ntber  clrcamst Knees.  If  the  prin- 
ciples applltible  to  ■  decree  1»  pertonam,  oa 
Tbe  one  buid,  or  tboM  applicable  to  a  decree 
H  rRM  on  Ihe  other,  were  to  be  etrlctlj  antlled, 
tittn  would  Eeem  to  be  little  mpport  la  prin- 
ciple Tor  'be  poKttlon  tnlieo  hj  the  IhbC  cIbbi  oT 
«ue9i  and  upo*  either  hjpotheaiB  It  would  olao 
■wm  to  be  vntlrel;  Immaterial  .whether 
or  not  tbe  defendant  had  ictnal  notice 
of.  tbe  divorce  ault.  ar  upon  what  (rroQndn 
(he  divorce  wii  granted.  But  there  la. 
perhBjia.  a  danger  of  ore  rdra  wing  the 
analog  hetwtea  decrees  of  divorce  Bhd  de- 
cim  tn  pcriOHom,  on  tbe  one  hand,  and  be- 
tveetj  dectveH  nf  divorce  and  decrees  in  reint  on 
lite  other:  and.  in  conalderlog  the  gueetlon  as 
to  the  recoKnItlon  io  one  atate  ot  decrees  of 
divorce  rendered  Id  another  upon  coDacructlve 
sen-lee  agnlaat  nonresldeats,  It  mar  be  proper 
lo  takd  lam  consideration  facts  and  drcuiu- 
■tsiiFes  ithlch  would  have  no  place  If  a  decree 
of  divorce  were  to  be  Btrtctly  referred  to  the 
dais  of  decree*  fn  pertonam,  or  to  the  class  of 
dfcrees  in  rem.  It  msr  be  meotioned.  In  Ibl* 
ronQFCiion,  that  the  theory  aiiKKesled  In  sub- 
dlkislon  I.  aupra.  namely,  tbot  the  same  con- 
■IderailODfl  wblcb  will  JuRtlff  a  court  ot  «ae 
»nte  in  refuttlDfc  to  remgnl^e  a  decree  of  dl- 
Torci!  rendered  In  laother  upon  tbe  ground  that 
tbe  latter  niiirt  waa  wltbont  jurisdiction,  will 
Juitifr,  and.  indeed,  require,  the  position  that 
tbe  dectve  U  not  valid  even  In  llie  state  where 
leadered. — maj  be  applied  whatever  view  a 
fwrt  Cuicea  as  to  tbe  particular  circumstances 
vhlcb  win  Jiistifx  tbe  refusal  of  a  court  of  oae 
,    lisle  to  recognlie  a  decree  granted  In  another. 

T,  Cfttiedy  of  cMlirtti  wften 


A  decree  of  divorce  rendered  in 
>blle  both  partlea  were  realdlng  the 
glvps  the  custody  ol  »  child  of  the  mi 
the  muther,  puts  tbe  mother,  as  to  the  control 
of  tbe  child.  In.  tbe  place  ot  the  tatber,  aj 
makes  ber  'nistr>df  aitd  control  legal.  There- 
tore.  babena  corpiie  will  not  Isene  In  Qeorgia 
at  (be  Instance  of  tbe  father  for  tbe  possession 
ot  the  child  on  tbe  ground  that  it  Is  Uiegail; 
retained  ttj  tbe  mother.  Hammoad  r.  Ilam- 
mobd,  !I0  <iB.  nST.  IS  8.  K.  £65. 

A  valid  decree  Of  divorce  rendered  In  favor 
ot  the  wife.  In  another  state,  where  bolb  par. 
ties  then  nslded,  awarding  the  cuslodr  ot  s 
child  ut  (he  ninrrlflge  to  the  wife.  Is  conclnslTe 
IS  IjetireeD  (be  biisband  and  wife  as  to  the  Ht- 
ness  and  competency  of  tbe  one.  tind  the  unfit- 
ness and  incnmpetencjp  of  tbe  other,  to  have  (he 
rire  and  coutn^  of  the  child,  and  that  questlor 
will  not  be  re-eismlned  by  the  courts  ot  New 
York.  Tha  decision,  however,  la  binding  upon 
Ihe  child  only  for  the  lime  being,  and  as  aoon 
■•  the  clrcumslsncea  ot  tbe  custodian  change, 
^r  aiher  rlrcumstances  arise  which  will  make 
IT  for  ibe  best  interest  of  Ihe  child  thR[  Ibere 
sbouid  be  B  change.  It  will  be  the  duly  of  (he 
•van.  In  which  the  decree  wee  orlgloully  made, 
or  ot  any  olher  court  having  Jurlsdicllon,  to 
mske  such  cbange.     I'eople  es  rel.  Allen  v.  Al- 

A  d-cree  of  divorce  rendered  In  onother  state, 
tboufth  upon  conslructlve  scrrlce  agaioat  a  uon- 
rtsldenl.  will  be  beld  conclusive  In  Iowa  unless 
■nndlfted.  reversed,  or  set  aside  for  cause  shown 
ta  (be  Jnrladlrlion.  In  a  babeas  corpus  proceed- 
ing in  Iowa'  for  the  custody  ot  a  cblld  which 
■ai  awarded  to  tbe  mother  by  the  decree.  It 
appearing  that  the  child  wai  bom  In  the  state 
»  L.  B.  A. 


where  the  decree  waa  roidared,  and  was  living 
there  at  the  time  It  waa  rendered.  Wakefleld 
V.  Ive«,  SB  Iowa,  23S. 

lb  Kline  V.  Kline,  ST  Iowa,  SSS,  42  Am.  Bep. 
47,  10  N.  W.  6'if>.  however,  It  was  beld  tbat  a 
decree  of  divorce  rendered  In  Wisconsin  in 
favor  ot  the  bnsband.  who  wasdomlciled  there, 
apoD  coDstruetlve  service  against  the  wife,  who 
bad  acqultred  a  separate  domldl  elsewheie,  wai 
valid  and  eotiUed  to  recognition  In  Iowa,  so 
far  as  the  Kntus  of  the  husband  and  wife  were 
concerned,  bijt  was  withoat  Jurisdiction  and  not 
emdtled  to  recognition  aa  tar  as  It  attempted 
to  Bi  tbe  cuetody  of  the  mlnCH'  children,  wbo, 
at  the  time  of  the  divorce,  were  living  with  tbe 
wife  in  Iowa.  Itodgerg  v.  Ilodgera,  S8  Kan. 
4B3.  43  Pac.  TT9,  Is  to  the  same  effect  ss  the 
preceding  case.  In  the  latter  case  It  appeared 
(but  tbe  divorce  was  rendered  without  lutuRl 
notice  to  the  wife:  In  tbe  former.  It  is  stated 
In  the  opinion  that  It  does  not  appear  that  she 
haj  any  knowledge  whatever  ot  the  divorce  pro- 
ceedings until  after  Ihe  decree.  It  seems  doubt- 
ful., however,  whelher  the  fact  ot  actual  notice 
or  not,  unless  Impsned  by  personal  service 
wttbin  the  slate,  would  be  material,  since  evao 
actual  notice  Imparted  by  conatrnctlve  service 
or  Berric«  out  of  tbe  state  is  Inaufflclent  to  sub- 
no  lU'esldent  defetidanC  personally  to  tbe 

So.  In  ffe  Vetteriein's  PetlUoa,  14  R.  I.  STS. 
the  court  eipressed  a  doubt  wbetber  ■  decree 
of  divorce  rendered  In  another  stale,  so  far  a> 
It  aJfects  tbe  custody  of  a  child,  could  have  any 
force  outside  the  Jurisdiction  In  which  it  was 
rendered,  even  It  It  were  effective  to  divorce 
the  husband  nnd  wife.  It  does  not  eipmaly 
appesr  where  the  husband,  against  whom  the 
decree  was  rendered,  waa  domiciled  at  Ihe  time 
of  ill  rendition :  but  he  was  probably  a  nonresi- 
dent, «lnre  It  appears  that  be  had  no  iKitlce  of 
the  petition.  Ihe  question,  however,  was  not 
decided,  since  tbe  divorce  was  beld  invalid  for 
all  purposes  becsuse  of  Ihe  uonresldence  of  the 
wife  who  procured  it. 

In  Do  la  MoDtanya  v.  De  la  Montanya,  113 
Cal.  Ipl,  ii2  I,.  B.  A.  82,  44  I'sc.  345.  II  wfw 
I  held  that  a  conn  ot  Callforsia  bad  no  Jnriadle- 
lion  to  award  the  custody  ot  tbe  children  to 
tlie  piriintlir  In  tbe  divorce  salt.  noTwllhstand- 
Ing  Ihsl  the  defendant  and  the  children  were 
domiciled  In  thst  state,  where,  at  the  time  of 
(he  suit,  they  were  absent  Iberefrom.  and  tbe 
defendant  was  served  only  by  publication  and 
did  not  appear.  It  Is  to  be  obaerved.  however, 
that  this  ctiurl.  contrary  to  the  weight  of  au- 
thority, holds  that  constructive  service  Is  In- 
aufflclent  to  support  a  Judgment  <n  per^oaom, 
even  ngalnst  a  resident  ot  the  state,  It  absent 
therefrnm  at  the  time  of  the  action. 

■  In  Stetson  v.  Stelson.  SO  Me.  483,  IB  Ati. 
eo.  It  was  beld  Ihst  (be  custody  ot  a  cblld 
might  be  awarded,  in  a  suit  for  divorce,  to  a 
parent  who  resides  wlIbDUI  Ihe  stsle.  The 
cuuri  said  thnt  tbe  removal  ot  tbe  cblld  from 
the  stale  would  not  remove  blm  frotn  tbe  Juris- 
diction of  the  court,  since  that  had  already  at- 
tached, and  that  tbe  decree,  so  far  as  II  awarded 
idy  ot  Ihe  child,  wns  a  condltlob 
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I    for 


inge,   s 


.    the 


any  prope- 
mother.  to  whom  tlje  custody  of  Ihe  cuua  was 
nvriLrded,  wherever  she  may  be.  will  be  bound 
to  take  notice,  and.  t1ioui;h  she  may  not  be  pet- 
Bonally  within  Ihe  Juilsdlclioa  of  the  court,  tbe 
euhjecl-m alter  Is.  so  that  the  Judgment  of  the 
court  win  be  valid  and  blading  upon  her,  and, 
by  the  provlsioDB  of  the  Constitution  of  the 
United  States,  may  be  enforced  against  ber 
though  In  another  state. 

In  Dally  t.  Scbradn-,  34  Ind.  2M.  it  WU  kaU 
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Louihia:;a  Sttpbeue  Coubt. 


Mat. 


IhP*  irbera  ■  court,  huTliig  Jutisdlcdon  of  the 
partkii  nnd  the  subjei^t- matter,  granted  n  dl- 
vorca  and  a.ward#t]  tbe  custody  a(  tbe  children 
to  onp  of  the  parti™  until  the  furtbcr  order  ot 
tbe  conn,  Lt  retnlns  JiirlBdIctlon  to  change  the 
nrdei-  hh  to  this  custody  of  the  children,  not- 
wllhalandlng  tba^  the  puny  to  whose  custody 
they  were  Hwarded  by  Ibo  original  decree  bus 
liecoiue  ■  QourenldeDt  of  the  iitate,  and  does 
not  appear  upon  (he  bearing  of  the  application 
to  cbnnse  the  order. 


1.  itcard  o[,  upon  conslructlBr.  icrilce. 

(a)  Affaliut  reitdeHl. 

In  Hamlll  v.  Talbott,  T!  Mo.  App.  22.  It  was 
beld  Ibat  •  Judgment  tor  alimony  rendered  In 

unother  itate  upon  constructive  service  of 
process  against  the  detendonl,  wbo  wni  shaeni 
from  the  stale  at  the  time,  was  binding  upon 
him  In  MlBwiurl.  noturltbutandlng  that  Judt- 
luent  tor  alltninjr  Is  purely  In  pcrionam  us  say 
other  money  Judgment,  The  decision,  however, 
Is  upon  the  ground  that  the  defendant  was  a 
i-ttUeu  of  the  alate  in  which  tbe  Judgment  was 
reodei-ed.  and.  therefore,  I  he  court  could 
obtnln  Jurisdiction  on  cons  tractive  serv- 
ice to  render  even  a  penonal  Jndgment  against 
him.  It  Is  clear  that  the  declHlon  would  hare 
lieen  rilSerent  It  tbe  defendant  had  been  a  nan. 
resident. 

It  Is  competent  for  the  leglHlnlure  to  autlior- 
Va  the  courts  of  the  state  to  render  personal 
Judgments   '        "  .      .. 


notice 


clllte 


t  authortce  auch  judgments  upon 
such  notice  spilnnt  dtliens  of  another  state 
unleea  they  submit  to  the  Jurisdiction  of  tbe 
rourt  by  voluulorlly  appearing.  Beard  v. 
Ueord,  21  Ind.  3:fl ;  I.ytio  T.  Lytle,  48  Ind. 
200.  lu  both  theae  cases  the  validity  of  the 
judgment  in  the  state  In  which  It  was  rendered 


It  w 


I  held  t 


e  In 


e  suit  which  granted  iillmony  and  provided 
for  the  custody  and  control  of  the  children 
should  be  vacated  and  ael  aside  upon 
motion  of  the  defendant,  where  the  aerv- 
Ice  of  aummuns  was  by  puhllcnilon,  Qot- 
withstanding  Ibac  the  defendant  was  a 
resident  of  the  state  at  the  time  of  the  com- 
mencement of  the  action,  but  was  sbseal  there 
from  at  that  time.  The  decision  Is  upon  Ih-; 
ground  that  conHtrnctlve  service  only  gives 
Jurisdiction  to  determine  the  aretus  of  the  par- 
llea. — whether  tbe  defendant  is  a  resident  tem- 
porarily ahaeul  from  the  state,  or  a  nonresl 
dent.  So  far  as  relates  to  residents  temporari- 
ly absent  from  the  state,  however,  It  xeems  lu 
be  oppnaed  to  Iht  weight  of  ajitliority,  tiot  only 
of  ca»'B  on  tlie  specific  qiieatlon  of  alimony,  but 
ut  coses  Involving  oth«r  peraonul  Judgments 
against  i-esidents  on  conatructlve  service.  (See, 
upon  the  general  queatlon,  note  to  Plnney  v. 
I'rovlflenre  Idun  &  Invest.  Co.  (Wis.)  M  L.  H. 
A-  BT7.  I.  b.) 

But  [t  was  held  In  Keerl  v.  Keerl.  34  Md.  2J. 
that  3  court  of  equity  baa  no  Jurisdiction  to  de- 
cree alimony  when  both  husband  and  irltc  are 
lion  rest  den  I  a,  even  though  tbe  husband  has 
property  within  the  InrlsdlcUon  of  the  court. 
In  this  ease,  however,  the  property  was  not 
specially  proceeded  against,  aa  it  was  In  tbe 
pfcccding  cane. 
£9  L.  R.  A. 


In  Tlldred  v.  Eldred,  fl2  Neb.  613,  97  N.  W. 
S-10,  the  court,  referring  to  n  decree  of  dlvor.-e- 
rtndeivd  Bgalnst  the  husband  (a  nonresident! 
on  service  by  pubDcntion.  said:  "But  the  Illi. 
noltj  decreo.  having  been  rendered  upon  the  con- 
htmctive  service  and  without  any  appearance- 
on  behalf  ot  the  defendant,  the  portion  of  tbo- 
decree  relating  to  alimony  perhaps  is  of  no  va- 
lidity s)ive  UB  to  tbe  property  wllbin  the  Juris- 
diction  of  the  court  pronouncing  It." 


l;  If  clear,  both  on  principle  and  aulhorlty. 
that  an  awurd  of  a  certain  sum  of  money  UH 
sllniouy  without  proceeding  specially  against 
IH'oiJarty  in  tbe  atotc,  upun  (■insltuttlve  aerv- 
Wt  against  a  nonrealdeut  who  did  not  appear. 
la  not  binding  in  the  Klatc  where  rendered  or 
elsewhere,  even  if  sucii  lervlce  Is  aulllcleiit  lo- 
uphold  the  docrce  bo  far  aa  It  affects  bis  status, 
since  In  any  view  the  part  of  the  dei-ree  that 
awards  alimony  la  purely  personal.  (For  the- 
aulhrirltles  on  this  point,  sec  iintc  to  I'inney  v. 
I'TOvldence  I^an  A  Invest  Co.  (Wis.)  30  L.  R. 
A.  57~.  I.  a.  Allmoiiu.) 

In  addition  to  the  cases  there  died.  It  waa 
alM.  hold  In  rroHser  v.  Warner,  47  Vt.  667.  Ill- 
Am.  Kep.  13'.!.  and  Larson  v.  L,urBan.  33  So. 
TJ7.  that  an  award  ot  alimony  granted  in  one- 
state  upon  constructive  service  againat  a  nou- 
resldent  Is  not  valid  In  another,  whatever  may 
be  true  of  th>>  decree  so  far  a>  it  affects  the- 
statna  of  the  parties. 

But  it  was  held  in  Wcsner  v.  O'Brien,  9tt 
Kan.  724,  32  L.  R.  A.  2S9.  44  I'ac.  1000.  that 
a  court  of  Kansas  bad  JurladlcIIon  upon  con- 
str*ictlve  service  In  a  divorce  suit  to  award  ali- 
mony, even  against  a  nonresident,  out  of  real 
property  lu  Kansas,  where  the  plaintiff  prayed 
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A  decree  for  alimony  rendered  In  any  statw 
of  the  United  States  by  a  conrt  having  Jurisdic- 
tion of  Uie  subject-matter  RUd  tbe  parties  will 
be  carried  Into  Judgment  In  any  other  state,  to 
have  there  the  same  binding  force  that  It  baa  lb 
the  state  in  which  it  was  orlginailj'  given.  Bar- 
ber V.  Barber.  21  How.  bHI.  IC  L.  «d.  226.  This 
was  a  salt  In  equity  in  tbe  United  Slates  dis 

alimony  allowed  by  a  decree  a  mcrua  et  thura 
rendered    In    New    York. 

In  a  previous  action  between  the  partlea  to 
the  foregoing  taw,  brought  in  a  state  court  of 
Wisconsin  In  enforce  the  decree  tor  alimony.  It 
was  held  (Karher  v.  Barber,  1  Chnnd.  (Wis.) 
L'NtI,  -J'Pinney  (Wis.)  2)17)  that  n  decree  for 
ailmon.v  would  not  support  an  action  at  law  la 
another  state.  As  already  shown,  the  suit 
which  came  bPfote  the  t:niled  fitales  Siiprem*- 
Coort  was  In  equity,  ao  that  the  queellon 
whether  an  action  nt  law  would  lie  was  not 
presented.     The  weight  of  authorK 
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Bte  or  territory  for  the  recovery 
of  alimony  airesdy  accrued  under  a  decre* 
granted  In  another  state  or  territory.  Knapp. 
V.  Knupp,  59  Fed.  641;  Dow  v.  Blake.  14S  III. 
70.  3.'>  N.  i:.  TGI :  Hrlsbane  v.  DobKD,  SO  Uo. 
App.  170:  Bullock  v.  Bullock.  ST  N.  J.  I..  508. 
31  Atl.  1024:  Kennett  v.  Bennett  (N.  J.  Eq.l 
411  All.  -'lOI.  In  the  latter  case,  however.  It  was 
held  that  a  suit  In  equity  would  not  lie  to  Nev 
Jersey  to  enforce  an  anard  ot  alimony  made  In 
another  state,  because  there  wai  an  adaqDate- 
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m  AIlcD  T.  Allen,  100  Mass.  373.  the  court 
Kid  Uie  preTBllIng  opinion  wems  to  be  tbat  an 
action  at  law  ll«i  on  n  Qoal  decree  ot  ■  eourt 
of  eqult;  In  anotber  jurlsdiclinn  for  tbe  pay- 
menl  ot  a  specinc  sum  ot  mancy ;  and  while 
thie  cwurt  denied  the  rl^ht  to  enforoo  a  domevtlr 
deere«  f<jc  allmonr  by  an  action  at  lav.  It  aald 
Ihat  tliere  wu  a  manlfeBt  distinction  between 
foreign  and  domestic  decrees  In  tbat  reipeci, 
In  tbat  It  ma;i  be  that  witbin  tbe  JuriaillFdon 
of  a  rta!U]C«C7  court  Ita  powers  aod  processes  to 
tsmpel  otiedleace  to  Its  own  decrees  are  so  am- 
ple and  potent  tbat  other  tribunals  will  not  en- 
Lena  la  Indeiiendeut  sulta  for  that  purpose, 
while  In  tbe  caw  ot  a  foreign  court,  or  one  lu 
anotbec  state,  tbe  remedy  ot  »  suit  to  enforce 

Tbe  fact  that  the  courts  «t  tbe  state  In 
wblcb  the  decree  was  rendered  bnTs  the  power 
to  modify  It  does  not  preclude  an  action  there- 
on In  annlher  state.  Trowbridge  v.  Spinning, 
23  Waab.  *S.  54  L.  R.  A.  204,  «£  Pec.  i:!lj :  Dow 
T.  make,  411  Til.  App.  32a.  Alflnned  In  148  III. 
78,  35  N.  liL  TBI. 

Bnt  BQCb  an  action  will  not  lie  upon  aa  Inter, 
locotory  order  for  alimony.  UcCliUK  v.  Me* 
Clune.  11  W.  N.  C.  122. 

And  a  Judgment  on  tbe  decree  will  not  necee- 
nrlly  be  limited  to  tbe  orreajB  (or  one  year 
preceding  the  commencement  of  the 


r.  Ttobsoi 
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And  tbe  decreo  la  coucluslTa  upon  the  merits 
Bt  tbe  Rult  In  wblcb  It  was  obtained.  Knapp 
T.  Kn&fip,  Se  Fed.  641. 

Id  Hogera  r.  Sogers.  15  B.  Uoo.  Sfl4.  It  was 
beld  tbU  a  decree  rendered  In  Ohio,  vrbere  both 
ot  tbe  parties  were  then  domiciled,  gfantlns 
alimony  to  a  wife  tram  whom  the  husband  bad 
prefloaaly  obtained  a  divorce  In  Kentucky. 
could  not  be  quKSCloned  In  an  action  In  Ken- 
tucky to  subject  tbe  real  estate  ol  the  husband 
In  that  atnte  to  tbe  payment  of  the  alimony 
awarded,  cotwlthntondlng  that  she  appeared  iu 
tbe  original  Kentucky  suit  in  wblcb  the  divorce 
wis  Granted,  and  did  not.  aa  she  might  have 
done  under  the  atatntea  of  tbatatate.  litigate 
tier  right  to  an  allowance  out  of  tbe  husband's 
property.  The  decision  Is  upon  tbe  groan d 
that,  even  If  tbe  wife,  by  her  fallnre  to  present 
her  claim  to  a  portion  of  tbe  estate  ot  the  hus^ 
band  In  tbe  Kentucky  suit  In  which  the  di- 
vorce was  grsnted,  ought  to  ba.ve  been  pre- 
cluded from  nasertlbK  It  In  another  action.  It 
woQld  not  follow  that  the  decree  rendered  by 
tbe  conrl  of  Ohio  would,  for  that  reeson,  be  In- 
valid or  void  for  want  of  lurladlcllon.  At 
most.  It  would  only  be  erroneous,  and,  until  re- 
versed, would  be  entitled  to  the  same  legal  force 
and  effect  aa  any  other  valid  decree. 

In  Ue  Brimont  v.  Penniman.  10  Blatchf.  430, 
Fed.  Caa.  Vo.  3.T15,  It  was  said  that  the  only 
raaea  in  w&lch  a  decree  ot  divorce  granting  ali- 
mony has  been  held  to  support  an  action  in  an- 
othH-  Juria^ctlon.  were  under  tiie  Influence  ot 
tbe  Constltntlon  o(  the  United  States,  referring 
to  Bartier  t.  Barber,  21  How.  S82.  16  L.  ed.  2:!0. 

A  docree  tot  »lln]ODy.  not  in  a  divorce  suit, 
rendered  by  an  Ohio  court  having  jurisdiction, 
wilt,  at  the  suit  ot  Che  wife  against  tbe  husband, 
be  antorced  In  West  Virginia.  Stewart  v.  Stew- 
art, 27  W.  Va.  16T. 

Aa  K.  debt  of  record  tbe  coarta  of  New  £orfe 
Aonld  give  full  credit  and  effect  to  a  Judgment 
for  alimony  rendered'ln  another  state  In  an  sc- 
tloa  In  wblcb  tbe  court  ot  tbat  state  bad  Juris- 
diction :  bnt  as  to  Ita  provlslona  for  future  aJI- 


..  87»,  Be  N,  E.  978,  Af- 


armed  In  ISl  V.  8.  163.  40  L.  ed.  SIO.  21  Sup. 
Cl.  Rep,  snij. 

Tbe  provlalons  of  the  New  York  Code  for  an 
eulorccment  of  a  direction.  In  a  Judgment  of 
divorce,  for  the  payment  ot  alimony,  by  eijuitii- 
ble  remedies,  pertain  only  to  such  Judguienla  ua 
are  reimvered  In  New  York,  and  not  auch  as  are 
recovei^ed  In  another  state.  I.ynde  v.  Lyndi'. 
162  N.  Y.  41;;,  48  I.,  K.  A.  670,  TiC  N.  E.  079. 

In  an  action  on  a  foreign  Jadgment  of  divorce 
nwarding  alimony  lo  plaintiff,  no  other  relief 
can  be  bad  tbiin  n  recovery  for  past-due  ali- 
mony. Equity  has  no  Jurtsdicllon  lo  sequcaler 
defendant's  property,  or  compel  blm  lo  give  se- 
curity for  future  alimony.  Wood  v.  Wood,  7 
Misc.  r>79.  ;IS  N,  Y.   Hupp.  1j4. 

A  court  of  New  Jersey  will  not  entertain  a 
bill  wblcb  Ims  for  Its  object  tbe  enforcenient  ot 
UB  order  msde  by  o  court  of  New  York,  pursu- 
ant to  a  dei-ree  of  divorce  rendered  In  that 
state,  directing  the  hugband  to  mortgage  land  in 
Sev  Jersey  to  secure  tbe  payment  of  (lie  ali- 
mony awarded  by  the  decree.  Pullock  v.  Bui* 
ioclc,  61  N.  J.  Kii-  444.  27  Atl.  435,  Affirmed  In 
52  N.  3.  Eq.  bOl.  27  L.  H.  A.  21-1,  30  Atl.  OTO. 
Tbe  decision  Is  upon  the  ground  that  tbe  full 
faith  and  credit  provision  ot  the  Federal  Con- 
stitution eilenda  only  lo  Judgments  or  decrees. 
und  has  no  reference  whatever  to  process  In  the 
nature  ot  an  execution.  The  court  concedes 
tbat  a  decree  tor  the  payment  ot  alimony  ob- 
tained In  a  Bister  alaie  may  be  enforced  In  New 
Jersey,  but  that  the  method  ot  enfordog  It  Is 
lo  be  a  new  suit  instituted  in  New  Jersey,  Hie 
effect  ot  tlic  decree  of  the  sister  sute  belne 
merely  lo  determine  tbe  rlaiils  of  the  parlies 
UB  to  (be  merits  ot  the  controversy.  In  other 
words,  the  declnlon  is  upon  the  ground  that  the 
entori^ement  of  the  decfee  In  New  Jersey  shall 
be  necordlcR  to  (be  form  ot  procedure  In  New 
Jersey,    rather   than   tbe  form   of  procedure  lu 

A  decree  of  divorce  obtnlned  by  a  wife  tn 
Oregon,  where  both  parties  were  domiciled, 
which  nnarded  her  a  certain  amount  as  ali- 
mony upon  condition  Chat  It  be  accepted  by  her 
In  full  aatlstacttnn  of  all  her  rtglit.  title,  and 
Interent  In  and  lo  lands  owned  by  the  buabojid 
ojid  situated  without  tbe  slate  of  Oregon,  and 
dlrericd  tbat  upon  the  payment  ot  such  amount 
by  the  husband  lo  the  cleik  ot  the  court,  or  up- 
on the  recovery  of  auch  amount  on  execution 
nud  its  payment  over  to  tbe  clerk,  lbs  wife  shall 
rjle  a  release  and  conveyance  of  all  ber  estate 
and  IntereBt  in  auch  property. — does  not  direct- 
ly operate  upon  community  real  property  owned 
by  the  hnsband  and  wlto  In  Wnsbington.  nor. 
in  the  absence  o(  evidence  of  tbe  circumsiancea 
of  the  payment,  la  she  estopped  to  cJaloi  auch 
land  aa  against  the  husband's  widow  by  a  sec- 
ond marriage,  t>ecause  after -the  issuance  ot  an 
execution  (or  the  alimony,  the  amount  was  paid 
to  the  wife  without  any  conveyance  or  release 
ot  lands  by  her  as  provided  by  tbe  decree.  Orat- 
ion V.  Weber.  47  Fed,  852. 

In  Harrison  v.  Harrison.  20  Ala.  620,  56  Am. 
Dec.  227,  it  was  beld  that  a  decree  ot  dlvorea 
obtained  by  -1  husband  In  Alabama  on  tbe 
ground  of  abandonment  by  tbe  wife  did  not 
bar  ber  right  to  recover  lbs  amount  previously 
accrued  under  a  decree  for  separate  msjnte. 
nance  obtained  by  her  M  South  Carolina,  but 
that  It  was  a  bar  to  ajiy  future  recovery,  since 
the  purpose  of  (be  South  Carolina  decree  waa 
to  enforce  the  obligations  and  duties  springing 
out  of  the  relation  o(  (lie  marriage,  and  Its 
rontlnued  enforcement  was  dependent  upon  the 
existence  of  that  relation,  and  therefore  It 
ceased  to  operate  when  that  relation  was  dis- 
solved, notwithstanding  that  the  South  Caro- 
lina conrt,  not  recognising  the  doctrine  of  dl- 


LomsiAif  A  StiPBEME  Conn. 


Hat, 


Thpre  Ib  Kinie  dIffereDM  at  opinion  amung 
tbe  rourta  whicli  admit  tbe  aulBcIencr  ot  con- 
•tructlve  aervlce  to  anpitart  a  decree  of  divorce, 
•0  far  aa  It  streets  the  stataa,  upon  the  quea- 
tlOQ  whether  aucb  R  decree  ban  nn  action  far 
Sllmoiiy  in  another  atote. 

Thiiraton  T.  Thuraton,  C8  Minn.  278.  59  N.  W, 
1017,  conceded  the  valldltr  of  a  decree  ot  di- 
vorce rendered  In  another  state,  where  the 
husband  was  i  realdent.  against  the  wKe,  on 
constructive  dervlre  by  publication,  so  far  as  It 
alTected  the  marriage  atatus,  but  It  was  held 
that  (he  Judgnient  was  neither  ru  judicata,  nor 
an  efltoppel  a^  to  the  question  of  allmoDj',  and 
tbat.  therefore,  the  wife,  hnving  remaiDrd  dom- 
iciled In  Minnesota,  might  pialnlnln  nn  action 
In  Ibat  state  for  allmooj  to  be  awarded  out  of 
tbe  bUBttnnd'E  properti  In  that  stale,  notwlth- 
■tandtns  tbe  dlssolutlns  of  the  marrlajte  rela- 
tion. The  declBlon  Is  U|)od  the  ground  that  tbe 
action  on  conatruetlve  service  Is  in  tbe  nature 
of  a  proceeding  4n  rem;  thai  It  adzes  notblng 
bat  the  marriage  status,  and  ttuit  the  onl;  rea- 
son why  the  aeliure  of  that  was  aufflcleotly 
complete  to  giie  JurlBdlctloo   to   condemn   and 


e  wlthou 


arrled    i 


erMl  0' 


other   h 


a  St.  S02.  2  Am.  Rep. 
lie  a  decree  of  dlTorce 

wife  who 


alnjle. 

In  roi  T.  Coi,  10  I 
41G.  It  was  held  that 
obtained   by  a   huahai 
coQstructlve  service  only  against  It 
vraa     domiciled     In     Ohio,     having  .    . 

Tlouily  deaerted  by  ber  husbajid  there,  waa  suf- 
fldent  to  dlBBolve  the  marrlnge  relation.  It  did 
not  preclude  the  right  of  the  wlfn  to  mBlntain 
an  action  In  Ohio  for  alimony.  The  decision  Is 
upon  the  groiuid  that  It  Is  not  esaenljaj  to  the 
allowsnce  of  alimony  that  the  marriage  rela- 
tion sboulil  BUbalst  up  tu  the  time  It  Is  allowed, 
and  tbe  court  snld  that  In  oirlTlng  at  the  cou- 
cluBlon  aa  to  alimony  It  made  no  dlstlnctloa 
betwecD  a  decree  rendered  under  the  circum- 
stances of  Tbe  case  la  a  foreign,  and  one  ren- 
dered In  a  domestic,  forum.  The  ground  of  the 
declnlon  aa  to  the  etTeft  of  the  decree  to  dis- 
solve tbe  marriage  la  that,  marriage  being  a  re- 
lation Involving  Ibe  social  status  of  a  party  to 
It,  the  Etate  of  which  the  complaining  party  Is 
a  boon  ilde  resident  has  the  right  to  determine 
bis  mntrlmonlnl  atatus:  and  In  view  of  thi 


e  formed  in 


uBcque 


the   dlaaointlon  of 

wbere  tbe  decree  Ib 

Icy  requires  (he  recognition  iind  tbe 

such  decrees  in  other  states.     The  court  ai 

however,  that  the  principle  upon  which  the 

lldltj  of  such  decrees  reata  does  not  require  t 

they  should  be  allowed  to  opernic  In  the  tore 

Jurisdiction  beyond 

riaKe. 


e  ot 


:«d,  that  public  pol- 
lldlty  of 


ot  the  mar- 


1  Ohio  Dec, 
Reprint.  i(93.  It  was  held  that  a  decree  of  di- 
vorce nhtalned  by  a  wife  In  Tennessee,  pending 
a  ault  for  alimony  commenced  by  her  In  Ohio. 
did  not  preclude  her  right  to  alimony  In  the 
Ubio    suit.     The    coTirt    anid ;     "It    Is    enough, 

bill  ahe  ivaa  a  married  woman,  and  that  ahe  la 
□ow  merely  oskltig  a  clear  legal  consequence  of 
a  divorce  obtained  pending  theae  very  proceed- 
ings, and  with  strict  reference  to  them."  In 
this  cino  the  Tcn-nesaee  court  apparently  bad 
.iurladl'tlon  over  tbe  person  of  (he  baaband. 
50  I.,  K-  A, 


In  Rodiers  T,  Rodgera,  KO  KajL  483,  43  fac- 
TTO.  the  court  uses  language  broad  enough  to 
Indicate  that  In  Its  opinion  a  decree  of  diTorcs 
obtained  by  the  hnsband  In  anotber  state  upon 
service  hv  publication  against  the  wife,  who 
was  a  rvaldent  of  Kansas,  though  auOlclent  to 
pstabllsh  the  stalua  of  both  parties  in  Kaoaas. 
would  not  alTect  ber  right  ot  action  tor  alimony 
In  that  state  under  any  clrcumstancea ;  but  the 
alimony  In  this  case  was  granted  oDt  of  home- 
stead properly  In  Kansas,  and  In  one  part  ot 
the  opinion  the  decision  seems  to  be  put  upon 
the  ground  that  ^e  bad  acquired  a  vested  In- 
terest In  Mich  property  end  could  not  be  de- 
vesled  thereof  by  a  decree  of  a  court  of  anotber 
state.  The  street  of  tbe  decision  is  probably 
limited  by  the  particular  facta  of  the  case,  aince 

lute  the  prevloua  decision  In  Roe  v.  Roe,  ,'i2 
Kan.  T24,  30  Pac.  SH8,  where  It  was  held  that 
fl  decree  ol  divorce  obtained  by  the  huabind 
under  ancb  clrcumatances,  the  wife  having  no 
actual  notice  of  tbe  pendency  of  ttie  suit,  was 
a  full  and  complete  bar  U>  an  action  by  tbe 
wife  tor  alimony  In  Kansas,  asaumlng  (hat  (be 
law  ol  the  aiatc  where  the  divorce  was  tenileted 
authorizes  the  granting  of  alimony  In  a  divorce 

And  n  rtl\-orce  rendered  In  another  alate.  In 
fnvor  of  tbe  husband,  upon  constructive  serv- 
ice ap^nlnal  u  Donresldent.  must  be  regarded  as 
a  valid  decree,  and  as  entitled  to  full  credit  and 
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Graves.  36  Iowa.  810.  14  Am. 
Rep.  o2S,  It  waa  held  that  a  wife  might  main. 
Iain  an  acllon  for  alimony  In  Iowa,  notwltt- 
Btandlng  that  her  husband  bad  obtained  a  de- 
cree of  dliorce  In  another  atate ;  hut  (he  de- 
cision Is  upon  the  ssaumptlon  that  the  decree 
ot  divorce  was  void  because  It  was  obtained  by 
fraud,  and  waa  rendered  wllhont  Jurisdiction. 
In  Van  Oisda!  v.  Von  Oradnl.  67  lowo.  af>, 
24  N.  W.  571),  It  was  held  Ibat  It  a  decree  of 
divorce  agalnsi  tbe  wife  In  anotber  state  upon 
conalmctlTe  service  would  not  prevent  ■  conrt 
of  her  domtcll  from  awarding  her  alimony  out 
of  pru[)erly  bctoneing  to  the  husband  nrKhIn 
lis  jiirisdlcllon.  It  would  be  true  only  of  prop- 
erly owned  by  blm  at  tbe  time  the  dlrorce  was 
grunted,  and  not  of  property  aubaequently  ac- 

m  Cochran  v.  CochraiL.  42  Neb,  612,  60  N, 
W,  942.  It  was  held  that  a  suit  In  equity  would 
lie  against  the  bosband  for  alimony,  notwilb- 
stanAIng  that  he  had  previously  obtained  a  de- 
cree of  divorce  In  that  state  upon  aervlce  by 
publication  agalnat  the  wife,  wbo  waa,  at  the 
time,  a  resident  of  Wlscnnsln,  and  had  no 
knowledge  of  the  divorce  proceedings.  In  this 
case,  however,  the  wife  alleged  fraud  In  (he 
nrocurlng  of  tbe  divorce,  and  prnyed  that  the 
decree  of  divorce  might  be  held  fraudulent  and 
void  to  the  eitent  and  to  tbe  end  that  she  might 
bo  restored  to  ber  rlghlB  of  properly. 

In  Bidrcd  V.  Kldred,  S2  Neb,  813,  87  N.  W. 
340.  It  was  held  that  a  decree  ot  divorce  ob- 
tained by  the  wife  In  another  state  niwn  serv- 
ice by  publication  against  her  hnsband,  a  non- 
realdent,  precluded  her  from  thereafter  msln- 
intnlng  an  ncllon  for  alimony  In  Nebraska,  not- 
withstanding that  tbe  award  of  atlmouy  was 
not  binding  as  to  property  without  tlir  Juris- 
diction o(  the  court  which  granted  11.  The  de 
rislon  Is  upon  the  ground  that  Ihe  continued 
existence  of  the  marrlsire  relation  la  a  necea- 
sary  condition  of  tbe  right  to  apply  for  ali- 
mony. 1'be  fact  that  no  divorce  was  sought  In 
tho  Nebrnlka   wilt  wonld   not.  ot  Itself,   hava 
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bc«n  nn  obitacla  to  tbe  ailon-uice  of  kJIidoii;. 
■lace  it  bad  been  prevlonaly  held  in  tbat  state 
tbat  a  pourt  of  equity  baa  Juriidlctlon  to  al- 
low Rllmnnr  to  a  wife  aa  an  Independent  rlglit. 
wtlere^IUI  divorce  or  legal  Kepantioa  la  aougbt. 
Oochrna  T.  Cochrnn,  4a  Neb.  UI2.  GO  N.  W. 
M2.    WHS  dlarlnsulahed    tipon    the  k")!""!   ""-t 

traaa  at  (bo  wlte's  ri^ht  ol  iDBintenanc«  and 
npport,  while,  in  tbe  case  a.t  bar,  the  partj  ap- 
plJiQB  tor  alimony  In  N'ebraaka  beraeJt  obtained 
the  divorce  In  lliinola  and  a  decree  awarding 
ber  all   tbe  buiband's  properly  gltuate   In  that 

■tate. 

A  decree  of  divorce  ubtaincd  Id  another  stnte, 
Id  whicb  the  court  baa  lurladlcQon  of  both  par- 
ties, and  wblcb  awarded  the  cnatod;  of  a  i:liltd 
of  the  marrlu)^  to  tbe  wife,  but  made  no  el- 


tbe  abaence  of  erldeace  tbat  onder  the  lawi  of 
the  Mtite  wbere  tbe  dlvorre  wBa  rendered  It  baa 
tbat  effect :  Hnd  It  was  subsequently  beld  In  the 
13U  N.  V.  S40,  13  L.  B.  A.  342.  30 


:.  (Ml),  tbat  tbe  Fact  tbat  It 
elTeet  by  nicb  law  would  no 
Ion.     The  dedalon 


:  cbaoKG  tbe 

tempi ated  by  the  New 
York  fltntuic  provldluR  thilt  In  case  of  divorce 
dlasolvlii);  a  marring  contrnet  for  tbe  mlBOon- 


nf  tbe  wife  i 


1   kiDd 


wbleh 


t  for 


n  allowance  In  New  Vorli  to  Ihe  wife  foi 
port  and  maintenance  of  the  rblld.  Rlub 
,  as  tlun,  SflU,  a*  N.  Y.  Supp.  Sj4.      Ill 
appeared  Ic 


T.   Rlo 

thia  caae.  howev 
the  dlToi'ce  anlt. 

b.  Dower. 

1.  When  dtcorre  Dblafned  by  kiuband. 

The  general   principle    laanumlns  that  a  de- 

eleot  to  dlaaolve  Ibe  marriage  relation  Id  all 
■tatea)  li  that  Ita  effect  upon  the  dower  rlgbta 
of  tbe  wife  In  property  In  another  state  Is  to  be 
determined,  not  by  the  law  of  ihe  atate  where 
It  was  raodei'ed.  but  by  tbe  law  of  tbe  state 
wba-e  the  property  la  sltunted  {Icr  rii  «i(.r>. 
Thua.  In  llnwklna  v.  Ilnb-adnle,  SO  Ky.  3J3,  44 
Am.  Rep.  4S3,  where  a  wife  from  whom  b«r 
bnaband  bad  obtained  a  divorce  in  anaihcr 
atate  waa  beld  not  to  be  entitled  to  dower  In 
hlB  landa  In  Kentuctiy,  the  declalon  was  ei- 
preuJy  put  upon  ihe  giound  thai  the  Kenluckj- 
e  providing  (hat  a  divorce  bars     "     '"'     " 


appllei 


nlld  d 


DO  matter  by  what  BoverGlttnty  t 
was  eipremly  ttaled  that  tbe  decree  of  divorce 
rendered  In  tbe  oihur  Ftate  did  not,  by  Its  own 
toree,  alTect  Ihe  tisht  to  (vnperty  In  Kentucky. 
8o,  also,  In  llendlemnn  v.  Itendleman.  US  11). 
25",  6  N.  v..  773  -.  Gould  T.  Craw,  S7  Jfo.  200 , 
and  -Ihoms  v.  King,  05  Tenn.  00,  31  8.  W.  0S3, 
wher«  a  divorce  obtained  by  the  hiiHband  In  an- 
other atato  waa  held  to  citC  off  the  wlfe'a  right 
of  dower  in  laDd  Id  lUlDola.  Mlaaoarl.  and  Ten- 
nessee reapectlvety.  tbe  declsloDs  were  upon  (he 
(TOG ad  that  tbat  would  be  t fie  effect  of  tbe  de- 
ordlng  to  the  atattttea  of  tbOiie   aisles 
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general  atatement  la  made  that  tbe  ef- 
fect of  the  decree  of  divorce  In  one  slaia 
npiia  the  dower  I'ijtbt  of  the  trlfe  In  tbe  real 
property  of  (be  busliand  In  luiotber  la  the  anme 
as  a  donwatk  divorce.  That  alatemeat  Is  un- 
doubtedly true  In  the  absence  of  n  atatiite  of 
the  state  where  the  land  la  Bltunleil.  affecting 
the  queatlon,  and.  perbapii.  Cumiahes  a  rule  of 
■tntutory  constructloD  when  there  la  such  a 
statute:  bnl  It  does  not  Dcceasarlly  follow  from 
tbe  gmerol  prlDClple  'bat  the  effect  ot  tbe  dl- 
Toroe  oD  tbe  dower  right  la  to  be  determined  by 
tbe  ItT  rci  illir.  that  a  decree  rendered  In  au- 
olher  atate  will  have  the  same  effect  upon  audi 
rljbt  as  »  doraeatic  decree. 

It  wsa  beld  In  Van  Cleaf  t.  Duma.  118  .V.  V. 
M9.  a.1  N.  K.  881.  that  a  decree  o(  divorce  ren. 
dered  In  favor  of  Ibe  hiishaDd  In  nnother  ittate 
by  *  L'ourt  having  jarlsdlctl(»i  of  the  subject- 
nutter  and  of  the  partlea.  for  a  cause  not  re- 
farded  as  adequate  by  the  law  of  New  York, 
would  not  deprive  tbe  wife  of  her  then  existing 
dower  Hgbta  Id  land  in  New  York, — at  teaat  Id 
fi9  L.  R.  A. 


termed  mlseonduct  and  converted  Into  t.  cause 
of  divorce  by  the  legislature  of  any  atate.  The 
court  eald,  lu  tbe  course  of  Ita  opinion,  lAat 
ndeqiiate  force  could  M  ^ven  to  the  Illini^a 
Judgment  by  rerognliing  ita  effect  upoD  the 
status  of  the  partlea  thereto,  wilhout  giving  tt 
tbe  effect  of  cutting  off  tbe  wife's  eilatlug  dow- 
er rl^hl  In  lands  In  .Sew  York. 

Bo.  Id  Starbuck  v.  Starbuck,  62  App.  Dlv. 
4ZT,  Tl  N.  Y.  Sunp.  104,  the  oplnloa  waa  ex- 
pressed. altbouRh  the  point  was  not  actually 
decided,  that,  even  If  tbe  decree  of  divorce  ob- 
lalned  by  tbe  wife  la  another  state  od  the 
ground  of  cruelty  were  blnillng  upon  her  In 
New  York,  it  would  ttot  preclude  her  right  of 
dower  In  real  property  acquired  by  the  hna- 
baind  aflci'  the  divorce.  This  Is  upon  the 
ground  that  the  decree  of  divorce  could  doc  bsve 
any  erenler  effect  upon  her  right  »f  dower  than 
a  valid  llniiled  divorce  procured  by  her  In  the 
atate  of  .Ve«  Vork  for  the  same  cause. 

In  Manaheld  v.  Mclnlyre.  10  Ohio.  21,  It  was 
beld  that  a  provision  of  tbe  Ohio  statute  that 
when  the  rause  of  divorce  shall  nrlae  from  the 
nj^resaion  of  Ihe  wife  she  nhall  be  barred  of 
her  right  of  dower  applied  only  to  divorce* 
'd  In  Ohio,  and  nut  to  divorces  grancKI  In 
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:  held  that  a  de- 
cree of  divorce  rend-^red  In  favor  of  tbe  hua- 
bnnJ  tn  another  slate,  though  It  must  be  recog- 
nised as  valid  In  Ohio,  did  not  bar  tbe  wife's 
right  of  dower  lu  the  husbattd'a  property  In 
Ohio.  In  reply  to  tbe  objection  that  a  woman 
to  be  entitled  to  dower  must  be  tbe  widow  of 
the  decedent,  (he  court  argued  that  tbat  was 
not  necpf^narlly  so,  since  by  (be  law  of  Ohio  a 
divorce,  while  it  "oiwratee  to  release  both  par- 
tlea from  the  obligations  of  the  contract,  doea 
not  bar  tbe  right  of  dower  if  It  was  derreed  In 
coDseqiienr-e  of  Ibe  aggrcnlcn  of  Ihe  huaband- 
In  llogera  v.  Taylor.  8  Ohio  l>c.  Reprint, 
060,  Ibe  court  iidhered  to  tbe  doctrine  In  tbe 
preceding  ease  that  the  statnte  only  applied  to 
divorces  granted  In  Oblo.  but  neverlbeless  held 
that  n  wife  who  was  divorced  In  another  state 
by  reason  of  her  wilful  absence  was  not  entitled 
to  dower  In  real  property  of  the  husband  Id 
Olilo.  The  court  suld  that  the  case  stood  aa 
If  there  were  no  flnding  whether  Ihe  ttroimd  of 
the  divorce  were  tbe  wife's  fault  or  the  hus- 
band's, and  that  at  common  law  the  mere  fact 
of  the  divorce  ettlnguishcd  the  contingent  right 
of  doner.  The  court  further  said  that  at  one 
time  it  was  beld  Ihat  the  provision  of  ihc  Ohio 
statute  that  where  a  divorce  should  be  ernnted 
by  rwi"on  of  the  BEgresalon  of  the  wife  she 
should  be  barred  of  her  dower,  raised  a  pre- 
sumption that  If  the  divorce  should  be  granted 
not  on  ibiit  ground  she  would  not  l)c  barred 
{citing  the  preceding  case),  but  that  It  had 
since  been  held  thnl  the  provision  of  tbe  Oblo 
statute  preserving  the  rigbc  of  dower  to  a  wife 
who  Is  divorced  by  reason  of  the  oggresslOD  of 
her  husband  Is  n  provision  outside  of  and  In  ad- 
dition (o  the  pmvlsloD  made  by  the  dower  act 
(ImiriylDg  tbut  in  the  absence  of  aucb  ■  piovl. 
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■lou  the  right  vould  Dot  be  preKired).  The 
court  further  aeld  that,  the  clalmaDt  Dot  be- 
luB  Che  widow  of  the  deceeaed,  and  the  divorce 
not  being  granted  br  reaaoa  of  hli  aggieBsloa, 
■he  bed  BO  clulm  to  dower  under  the  divorce 

In  Uoerr  t.  ForaTthe,  SO  OblO  St.  728.  3B  N. 
K.  1055,  IC  WBS  held  that  a  dlrorce  obtAlaed  bj 
■  buBbaud  aealnst  bin  wife  !□  another  Bta.le. 
upon  service  by  pnbllcutloa,  ihe  mit  belns  a 
resident  of  (he  state  at  the  time,  did  ddI  affect 
her  prupertr  rlghta  In  Obln.  Two  grrounda  were 
Slveii'  fur  the  declsloD,  one,  that  for  aught  that 
appeared  the  divorce  may  have  been  granted  on 
■ooie  gzoaai  not  recoROlied  aa  a  ground  of  di' 

said  that  It  iraa  ^mnted  tor  an;  aggreaalon  of 
hers  wlihin  the  meaning  of  the  Ohio  statute  re- 
lating to  the  effect  of  a  divorce  tipon  dower 
rights.  TblB  uround  la  evidently  baaed  on  the 
aesumpclon  lliat  the  court  of  the  otber  state 
had  full  Jurisdiction ;  but  It  was  aJeo 
held  that  tlie  court  which  rendered  the 
divorce  had  no  Jurisdiction  of  tlie  per- 
son of  the  wife,  and  that  It  waa  not  com- 
petent for  It  to  affect  such  rigfata  as  she  bad 
acgulriNl  In  the  propertj  of  the  liusband  under 
the  laws  of  Ohio. 

The  lalier  ground  seems  to  suggest  a  ^s- 
tlBCIIon  based  upon  tbe  fact  whetfaer  or  not  the 
court  which  rendered  the  decree  had  Jurisdic- 
tion ol  the  person  of  the  defendant,  evea  as- 
Wimlng  that  the  decree,  without  such  Jurisdic- 
tion of  tbe  person,  would  be  auffldent  to  de- 
termlae  the  status  of  the  parties.  This  seeniH 
to  be  Che  onl;  case  In  which  auch  a  distinction 
U  BUKgested.  Of  course,  courts  which  adopt 
the  doctrine  that  a  decree  of  divorce  tendered 
upon  conscructlTe  service  against  a  nonresident 
does  not  nSect  even  tbe  staCas  of  Che  parties 
4)utsldc  of  the  state  where  It  waa  rendered, 
-would  necessarll]'  hold  that  dower  rlgbts  de- 
IMndent  on  the  uiarltaJ  status  would  not  be  sf- 
fected  br  such  decree.  But  since  the  Incboate 
right  o(  dower  during  the  lifetime  of  the  hus- 
tiand  Is  not  ordlnaxIlT  regarded  as  a  vested 
rlglit  (if  property.  It  seems  scarcel;  consistent 
for  n  coui^,  wbloh  adopts  tbe  doctrine  tbat  a 
decree  rendered  under  such  drcnmatances  is 
aolQclent  to  dissolve  tbe  marriage  telalloQ  in 
■U  states,  to  deny  Its  effect  OD  tbe  dower  right 
merely  because  tbe  conrt  did  not  have  Jorlsdlc- 
tion  of  the  iwrson  of  tbe  defendant.  In  Oould 
T.  Crow,  07  Mo.  200,  »Bpra.  the  decree  was  ren- 
dered la  another  state  ngalnat  a  Doorealdent 
upon  service  by  publlcMlon.  It  waa  there  held 
that  the  decree  had  no  extraterritorial  effect 
except  BO  far  as  the  res  was  concerned,  and  IC 
was  Accorillugly  held  that  a  provision  as  to 
alimony  would  have  no  eitraterritnriBl  effect : 
but  that,  the  marriage  statua  being  acted  upon 
aiul  diniuilTed,  thp  rolBtlon  became  severed  and 
continued  so  In  all  other  states,  and  that  prop. 
eriy  rights  depending  alone  upon  Its  continued 
existence  must  ceases  not  only  In  tbe  state 
where  the  drrree  was  rendered,  but  In  ail  other 
dominions.  ThlB  seemB  to  be  the  logical  re- 
sult, ijo  far  as  dower  Is  concerned,  of  the  ad( 
tlon  iiC  the  doctrine  that  constructive  or  «i 
stitnted  service  Is  sulDcleat  to  uphold  a  deer 
of  divorce  against  a  nonresident. 

2.  When  divorce  obtatited  bg  vife. 

Id  Rarrett  v.  FslIlDg.  Ill  U.  8.  6S3.  38  L.  i 
IMH.  4  Sup.  Ct.  Rep,  598.  the  court  taliea  the 
posltlin  that  In  the  absence  of  a  statute  of  tin 
fc«  ret  tltir:  preserving  dower,  a  divorce,  evei 
If  obtained  by  the  wife  Id  another  state,  put: 
nn  end  to  her  right  of  dower,  and  that  preserva 
tlon  of  her  right  of  dower,  after  such  divorce 


itloD  Whether  a  statute  of  oDe  state  secnr- 
or  denying  tbe  right  of  dower  in  case  of  dl- 
c  extends  to  a  divorce  granted  In  nnather 
c  bavins  Jurisdiction  of  tbe  cause  and  par. 
dependH  very  much  upon  the  terms  of  the 
statute  and  upon  Its  interpretation  by  tbe 
'ts  of  tbe  slate  in  which  it  was  passed  and 
In  which  tbe  land  Is  situated,  fu  this  case  it 
held  that  a  divorce  granted  Co  Che  wife  Id 
California,  by  a  court  having  Jurisdiction  of 
he  subject- matter  of  the  parties,  cut  off  her 
■Ight  of  dower  In  teAl  property  In  Oregon,  and 
hat  she  waa  nut  within  |  4S5  of  the  Oregon 
Code  of  Civil  Procedure,  providing  that  when- 
a  marriage  shall  be  declared  void  or  dla- 
■d  the  party  at  whose  prayer  such  decree 
shall  be  made  shall.  In  all  casus,  be  ealltled  to 
the  one  ondlvlded  one-third  part  In  bis  or  her 
individual  right,  in  fee.  of  tbe  whole  of  tbe 
real  estate  owned  by  the  other  at  the  time  of 
siich  decree.  The  decision  la  upon  the  ground 
Che  section  only  applies  to  divorces  granted 
by  the  courts  of  Oregon.  This  construction 
influenced  by  tbe  fact  tbaC  tbe  section  pro- 
vldea  for  the  entry  of  a  decree  la  accordance 
with  the  provision  ntemU  to.  and  that  IC  had 
Men  held  by  tlie  supreme  court  of  Oregon  that, 
Rveo  where  tbe  wife  obtained  a  decree  o>f  di- 
vorce In  that  state,  the  title  to  tbe  one  third  of 
the  husband's  real  properly  cannot  vest  In  bee 
without  a  provision  to  that  effect  In  iho  ds- 
ci'ec.  Another  tact  that  InSuenced  this  con- 
itructlon  ot  the  section  was  that,  as  It  original- 
ly atood,  IC  declared  that  If  the  marriage  ahontd 
lie  dlEBOlved  on  account  of  the  adultery  or  cm- 
vlcClon  of  a  felony  of  either  party,  the  adverae 
party  ahould  be  entitled  as  tenant  In  dower,  or 
by  i^urtesy,  as  the  case  may  t>e.  In  ibe  real 
property  of  tbe  other,  the  same  as  If  tbe  party 
'icted  of  felony,  or  committing  adultery, 
were  deed.  IC  seems  to  have  been  aasumed 
tbat  the  wife  would  bare  been  entitled  Co  the 
beneflC.  under  the  secticoi  as  It  originally  stood, 
ren  though  Che  divorce  were  obCalned  In  nn- 
oCber  aCaCe.  IC  does  not  appear  In  this  caas 
what  the  ground  of  the  divorce  was  other  than 
It  was  granted  for  Che  mlscondact  of  tlM 
husband ;  nor  does  It  appear  what  tbe  effect  od 
the  dower  right  would  be  under  tbe  law  ot  Cal- 
ifornia, where  Ihe  divorce  waa  granted. 

llvorce  obtained  by  the  wife  In  another  stata 
off  her  right  to  one  tblrd  in  value  of  tba 

by  tbe  Code  of  Iowa  in  lieu  of  dower  In  cue 
the  wife  survives  the  husband.  Marvin  v.  Har- 
vin.  S9  Iowa,  eUV,  13  N.  W.  831;  Boylea  r. 
Latham,  81  Iowa.  174.  IB  N.  W.  68.  The  deel- 
slouE  are  upon  the  groaod  tbat  a  woman  wbo 
has  procured  a  divorce  does  not  have  the  status 
of  a  aiirvlvlng  wife  within  tbe  mesnlog  of  tbe 
Code. 

In  McGIlI  V.  Heming.  44  Ohio  Bt.  845.  11  N. 
B.  lift.  It  wsB  held  that  a  wife  who  procured  a 
divorce  from  her  husband  In  California,  while 
both  were  domiciled  there,  was  entitled  to  dow- 
er Id  his  real  estate  in  Ohio,  of  which  be  waa 
■elsed  during  the  coverture,  although  after  tbe 
decree  of  divorce  and  during  bis  life  she  re- 
married. Thla  decision,  however.  Is  upon  the 
ground  that  the  California  divorce,  being 
granted  on  tbe  ground  of  tbe  III  treatment  and 
Intemperance  of  tbe  bnshaud.  muat  be  regarded 
OH  granted  for  tbe  aggression  of  the  husband 
within  the  Ohio  statute,  which  provides  that 
wtiere  a  divorce  la  granted  for.  the  aggression 
of  the  husband.  If  tbe  wife  survives  him,  she 
shall  be  entitled  to  her  right  of  dower  In  bis 
real  estate  of  which  he  was  seised  during  the 
coverture.  The  court  Cook  the  view  tbat  the 
Btatnte  oppllrd  to  divorcPB  granted  wltbont  tbe 
Statu,  as  well  as  Ihoae  granted  within,  If  tbey 
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ttue  hUBhsnil.  The  court,  after  rftferrlnc  to  tike 
BOitenieBt  In  Uoi  T.  Co^  19  Ohio  3t.  511,  2 
Am.  Itvj).  4IS,  that  the  prlDflple  upon  whleh 
fast  the  decrees  of  divorce  granted  b;  the  trl- 
hUBOJs  of  otbcr  atAt^s  doea  cot  require  that 
ih^  should  he  required  to  operate  la  the  for- 
-eign  juriadlctlon  bej^ond  the  dlasoluttoa  of  the 
maniage,  aald  that  It  ma;  Alth  reason  be  alao 
•Bid  that  Juallce  between  the  part  lea  does  not 
require  that  xucfa  dlrorcea  Khali.  Id  all  caaea. 
have  no  elTect  upon  property  except  Id  the 
ronim  where  they  are  decreed.  While  It  Is  a 
principle  of  Reneral  recognition  that  real,  or 
Immovable,  propert;  ought  to  be  left  to  be  ad- 
judged by  the  law  of  the  plnce  where  the  prop 
-ert;  la  altuated,  as  not  within  Ibe  i 
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ihe  principle  to  accord  to  a  foreign  dlTorce  the 
Mme  effect  npon  real  propert;  located  beyond 
the  forum  of  ■  decree  that  la  given  to  dlvorcea 
-of  the  aame  claia  decreed  vlrhla  the  Jurladlctlou 
where  aueh  property  la  altuated. 

e.  OntT  property  TighU 

It  is  obvlons  that  If  the  loarrlBKe  relation  la 
-effectually  dlmolved  by  a  divorce,  any  rights, 
-other  thBD  vested  rlgbtn.  of  either  apnuae  In  the 
t)n>perty  of  the  other,  dependent  upon  such  re- 
lation, are  defeated  by  the  divorce. 

UnJeaa  otherwise  provided  by  local  law,  a  de- 
cree of  divorce  by  B  court  havlag  JurlBdIction 
-of  the  cauae  and  of  the  parties,  dlasolvlng  the 
t>onda  of  matrimony,  puts  an  end  to  all  obllga- 
Tiotis  of  either  pnrty  to  the  other,  and  to  any 
right  which  either  haa  acignlred  by  the  mar 
rlage  In  the  other's  property,  except  ao  far  aa 
Ibe  court  granting  the  divorce,  In  the  eierrlae 
-of  an  authority  vealed  In  It  by  the  l^lalature. 
i>rdera  It  to  be  transferred  or  alimony  to  be 
f>ald  by  one  party  to  tbe  other.  Barrett  v.  t'all- 
InK.   Ill    U.   8,  its.",  23  I..  •&   S05,  4   Bup.  Ct. 


Rep.   r>OS. 

A  decree  of  divorce  rendered  In  another  state 
In  favnr  ol  tbe  hnnbanil  Is  a  bar  to  any  right  to 
real  property  o(  the  husband  In  Indiana,  which 
Ihe  wife  might  otlierwlae  claim,  as  hia  widow, 
after  hia  death.  Illlbljih  v.  Hattle,  14S  lud. 
«0.  33  L.  R.  A.  783.  44  N.  G.  20.  The  decision 
to  opon  the  ground  that  the  decree  of  divorce 
deatroya  the  maiTlage  relation. 

In  Cluipman  v.  Chapman.  4a  Kan,  630.  29 
Pac.  lOTl,  It  waa  held  that  the  effect  of  a  dl 
vorve  obtained  by  a  wife  In  another  state  waa 
to  eiciode  her  from  any  Interest  In  hia  property 
■KM   specially   mentioned,   reserved,   or  provided 
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This  apparently 


In  Arrlngton  v  Arrlngtoo.  102  N.  C.  491.  U 
tt,  K.  200.  It  was  held  that  a  decree  of  divorce 
-obtained  fay  the  wife  In  IlllnolB.  the  buaband  ap' 
pen  ring  In  tbe  action,  terminated  his  property 
rights  In  her  estate  In  North  Carolina.  It  was 
■a  held  notwlth  Sinn  ding  that  the  marriage  wss 
oe-lebrated  in  yorth  Carolina,  the  alleged  cause 
••f  dln>rce  occurred  In  North  Carolina,  and  was 
iQsutficlent,  hy  the  law  of  that  state,  to  war- 
rant a  divorce,  but  whs  only  cause  for  a  aep- 

ID  Morgan  v.  Uoryan,  1  Tei.  Civ.  App.  315, 
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\.  W.  154,  which  n 


rrlage   after 


tbe  wife  o(  a  decedent  am 

he  entered  Into  a   eeremt 

lie  had  obtained  a  decree  of  divorce. 

■tate,  from  the  wife,  which,  however,  was  void 

because    witbont    Jurisdiction,    the    C0Di\    held 

Ihat  while  tbe  second  wife  had  no  right  to  any 

■hare  In  the  property  wblch   the  decedent  had 

at  the  time  of  his  attempted  marriage  to  her. 

yet  Bhc  should  not  be  deprived  of  her  right  to 

fi»  L.  R.  A. 


participate   in    tbe   pniperty   aubaL. __ 

quired  through  their  Joint  efforts.  It  appearing 
that  she  contracted  tbe  marriage  In  good  faith 
and  In  reliance  upon  tbe  validity  of  the  decree 
of  dlv((rce.  The  decision  does  not  proceed  upon 
the  theory  that  her  right  to  share  In  the  subse- 
quently acquired  property  waa  dependent  n 


t  the 


second  marriage  was  Invalid,  an 
Ihercrore  not  the  lawful  wife  of  the  decedent. 
The  decision  Is  upon  tbe  ground  that  having, 
by  their  Joint  efforts,  acquired  the  property, 
Fhe  should  not  be  excluded  from  the  community, 
although  the  parties  did  not  sustain  tbe  rela- 
tion of  hosband  and  wife. 

m  McGrew  V.  Mutual  I,.  Ins.  Co.  1.12  C«). 
S5,  04  Fac.  103.  It  was  held  that  a  statute  ot 
Hawaii,  providing  that  when  a  divorce  Is  de- 
creed  for  the  adultery  of  the  wife  tbe  husband 
shall  hold  her  personal  estate  forever,  did  not 
n-pply  to  a  policy  of  Iniinrance  on  the  life  of  the 
husband  payable  to  the  wife.  notwIthsteDdlikg 
tbiit  Ebe  was  served  with  process  In  the  divorce 
suit  and  appeared  therein  by  attorney,  wliere. 
before  Judgment,  she  removed  to,  and  acquired 
a  domlcll  In.  California.  The  decision  Is  upon 
the  ground  that.  *lnc«  she  was  domiciled  In  (?a1l- 
fomla  at  the  time  of  the  Judgment  for  divorce. 
ttie  BtatBte  dt  Hawaii  had  no  operation  on  her 
or  her  personal  property.  ITie  Judgment  Ot  di- 
vorce Itself  In  this  caae  did  not  purport  to  af- 
fect property  rights. 

VII.  Jmpceichfnir  decrte  gmntei  In  othar  stats. 

a.  On  furttaieHonat  faelt. 

For  general  subject  of  appearance  liy  nan' 
resident  to  give  JurlsaicUoD  of  a  divorce  caM, 
see  Rots  to  IJlllls'a  Appeal  (Minn.)  2S  L.  R.  A. 
38T. 

Waiving,  for  the  present,  the  qaestion  as  to 
the  effoct  o(  appearance  by  tbe  defendant  In 
the  divorce  suit,  wblch  Is  subsequently  referred 
to  In  this  BUtfdlvlBlon.  it  is  well  settled  that,  at 
least  In  the  absence  of  such  appearance,  tlie 
recital  In  the  proceedings  ot  tbe  Jurisdictional 
fact  of  plaintiff's  domlcll,  or  residence  In  the 
sense  ot  domlcll,  In  the  state  or  territory  where 
Ihe  divorce  was  granted,  may  be  Impeached, 
when  tbe  divorce  comes  In  question  In  another 
state,  by  extrinsic  proof  that  the  plaintiff  WM 
not  In  fact  bona  Hde  domiciled  In  the  former 
state  at  the  time  the  suit  waa  commenced.  Bell 
V.  Bell,  Ifll  U.  a.  ITS,  49  L.  ed.  S04,  21  8np. 
Ct.  itcp.  GSl,  Afllnnlng  1ST  N.  Y.  T19,  BS  M.  K. 
1123:  Slritltwolf  v.  Streltwolf.  IBl  U.  B.  ITU, 
45  L.  ed.  eOT,  21  Bup.  Ct.  Kep.  563,  Affirming 
S8  N.  J.  En.  563.  41  Atl.  ST6.  43  Atl.  08:1  ; 
Tbompmn  v.  State.  28  Ala.  12  :  He  James,  OH 
Cal.  374,  33  l?ac  1132:  Rtrait  v.  Btr^t,  3  Hae 
Arth.  413:  Watklns  v.  Watklna.  12S  Ind.  163, 
29  N'.  B.  ITS  :  Dunham  v.  Dunham,  162  111.  589, 
3S  L.  R.  A.  70.  44  N.  E.  841:  State  v.  Flealc, 
,'14  Iowa.  429.  6  N.  W.  C8D  :  Neff  v.  Beauchamp. 
74  lows,  02,  38  N.  W.  903;  LltKwlch  v.  I.lto- 
wlch,  II)  Kan.  451.  27  Am.  It«p.  145:  Suiltb  v. 
Smith.  43  La.  Ann.  1140,  10  »o.  248:  Benton'a 
Succctslon,  100  La.  Ann.  4M,  31  So.  123  :  Urcg- 
ory  V.  Oregory.  78  Me.  187.  57  Am.  Rep.  702. 
»  Atl.  ■2RQ:  (icwall  v.  Scwsll,  1Z2  Mass.  158,  23 
Am.  Rep.  W9:  Adams  v.  Adams,  154  Masn. 
290.  13  L.  It.  A.  275.  28  N.  E.  260;  Reed  V. 
Heed.  52  Mich.  117,  SO  Am.  Rep.  247.  IT  N.  W. 
720:  State  v.  Armlngton,  2S  Minn.  20:  Thelen 
V.  Thelen.  75  Minn.  433,  78  N.  W.  108:  Leith 
V.  Leltli,  30  N.  II.  20;  Dumont  v.  Dumont  (N. 
J.  Kq.)  45  Atl.  107;  Kerr  v.  Kerr.  41  N.  Y. 
-,^72  ;  Hoffman  v.  Hoffman.  4S  N.  Y.  30.  '  Am. 
Rep.  280 :  Hunt  r  Hunt.  72  N.  Y.  217.  28  Am. 
Rep.  laO  ;  CroBB  v.  Cross.  108  N.  Y.  628.  IS  N. 
E.  333 :  De  Men  v.  De  Mell,  130  N.  Y.  483.  24 
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N.  E.  Ofl6 :  UDoaoli  T.  UuDBon,  60  Hun.  18D,  11 
N.  Y.  Supp  082 :  Van  FoucD  T,  State,  37  Ohio 
St.  aiT,  41  Am.  Rep.  SOT  :  Chaner  <*-  Bmn,  IS 
Lea.  5«9 :  Morgan  <t.  Uorsan.  1  Tex.  CIt,  App, 
315,  21  8.  W.  164;  I>omi]txpr  v.  Germftn  8«T. 
A  L.  Ana.  23  Wash.  132,  92  I'bi;.  SS2. 

If  npini  the  Inspectian' of  a  record  fn>m  an- 
other itale  waDt  cf  JurlBdlcllon  la  dlacloaeil  aa 
to  a  necessary  party.  tSe  Juigment  or  decree 
will  be  held  Told  and  o(  no  effect  aa  to  meh 
party.  OTen  in  a  collateral  proceedlog.  Morey 
T.  Morey,  27  Minn.  265,  6  N.  W.  783.  The  ac- 
tion was  fjectnient  by  the  dlTcirced  wite,  the 
divorce  being  aet  up  by  the  defendanla,  who 
claimed  u]ider  the  hnsbntid. 

In  Hllblsh  V.  Haltle.  115  lad.  SB,  33  L.  R.  A. 
733.  44  N.  K.  20.  It  was  beJd  that  a  decree  of 
divorce  rendered  In  anotber  stale  was  not  sub- 
J9Ct  tu  collateral  attack  because  It  was  not 
Bhown  In  the  petition  for  divorce  that  the  plaln- 
tllT  was  a  resident  of  the  state. 

And  In  ReDdlemnD  t.  Itendleman.  IIS  III. 
SST.  8  N.  K.  ns,  It  was  held  that  where  the 
record  !□  a  divorce  salt  In  another  state  la  aa- 
thentlcated  in  strlot  cimrormlty  to  the  act  of 
CoDEress.  and  there  Is  nothing  upon  the  face  of 
it,  or  otherwise,  to  Indicate  the  contrary.  It 
will  be  preaumed  that  the  court  had  Jurladlc- 
tlon  of  the  subject-matter. 

Bo,  In  view  of  tlie  provision  ot  the  Federal 
ConstllntloD  that  full  faith  and  credit  shnl]  be 
Riven  In  each  elate  to  the  Judicial  proceedlniis 
in  anv  other,  the  Judgment  or  decree  of  a  court 
of  general  Jurlnrtlctlon  In  a  sister  etate  should 
not  be  held  void  on  the  ground  that  Bucb  court 
was  deceived  and  misled  as  to  the  existence  of 
Jurisdictional  facts,  and  assumed  to  CTerclse 
Jurisdiction  when  It  had  no  right  to  do  so,  nn- 
Usa  the  evidence  la  of  such  sntlatactory  char- 
acter 01  lo  exclude  any  other  reaeonable  con- 
cluBlon.  Knowlton  v.  Knowlton,  153  III.  108. 
SU  X.  a.  505. 

Id  Com.  v.  Blood,  97  Mass.  538.  however.  It 
was  lield  that  there  is  no  preeumption  that  a 
court  of  record  In  another  atate  has  Jurisdic- 
tion to  grant  a  divorce :  but  that  Its  powers  li 


theci 


-  to  have 


dlvo 


trlctly  pursued.  The  decision  la  upon  the 
ground  that  Jurisdiction  over  a  subject  of  dl. 
vorce  Is  a  epeclal  authority  not  recogniied  by 
the  comman  law.  This  poBltlon  la  contrary  to 
the  great  weight  of  authorlly,  and  the  couila 
seem  generally  to  have  assumed  that  tbe  same 
presumntlon  wottld  be  Indulged 
the  Jurisdiction  of  a  court  of  reci 

It  waa  eipreasly  held  In  Trowbridge  v.  Spin- 
ning. 23  »'ash,  48,  54  I,.  R,  A.  204,  S2  I'ac. 
125,  thst  the  prcHumptloD  of  regularity  of  the 
proceedings  In  the  courts  ot  another  state,  re- 
sulting In  a  decree  of  divorce,  dispensed  with 
an   allesntlon.   In   a  bill   to  enforce  the  decree, 

waa  baaeil  waa  duly  served. 

Ip  most  of  the  preceding  cases  the  evidence 
by  which  (he  Jurisdictional  fact  of  the  resi- 
dence of  the  plalntin  was  Impeached  undoubt- 
edly showed  a  luck  of  good  faith  on  the  part  of 
the  plaintiff  In  Inducing  the  Ilndlng  by  the  court 

flde  realdent  of  thnt  state  :  but  the  doctrine,  as 
declared  by  these  cases.  Is  cot  limited  to  cases 
where  fraud  can  be  ahown. 

In  Mnguwan  v.  Slagowan,  5T  N.  J.  Eq.  322, 
42  All.  330.  however.  It  was  held  that  the  - 
certaJnroent  by  the  court  granting  the  decree  of 
divorce  of  the  Jurisdictional  fact  of  '  ' 
Ode  residence  of  the  plalntlll  wltbii: 
la  coDuluslve.  not  only  la  the  courts  ot  that 
,  state,  but  In  every  other  jurisdiction  where  the 
validity  ot  the  Judgment  comes  In  Question. 
09  L.  R.  A, 


less  HDch'  determloatian  haa  been  pmctired  by 
fraud.     In  this  case,  however,  the  flndlDg  as  to 

dence  was  successfully  Impeached,  the  fnn<t 
ig  ppedic.ited  ot  tie  false  testimony  o(  tbe 
plalntlir  witli  respect  to  hia  residence  b44Drv 
the  court  In  which  the  decree  was  rendered,  or 
his  Intentional  n-lthholding  of  the  real  facta 
from  the  court.  If  fraud  may  be  predicated  ot 
such  false  testimony  or  concealment  of  essen- 
tial facts,  the  iiuallflcatloa  that  (he  determina- 
tion Diust  have  been  procured  by  fraud  does  not 
seem  to  be  practically  very  ImportaJit,  though 
It  might,  perhaps,  operate  to  prevent  the  Im- 
peachment of  the  Snding  bo  far  aa  it  rests  upon 
the  ioference  drawn  by  tbe  conrt  ot  tbe  other 
state  from  the  actual  facts  respecting  the  resi- 
dence of  the  plaintiff.  The  snine  quaJincBtlon 
Is  staled  In  tbe  esse  of  FaJrcblld  v.  Falrchild, 
53  N.  J.  y.q.  t>TR,  34  All.  10,  atthongh.  In  (his 
case.  It  la  ataled  tbe  defendant  appeared  In  tbe- 
dlvorc".  suit. 

It  ivlll  bo  observed  that  the  rule  Is  Stated 
with  the  quallllcntliHi  that  tbe  Impeached  evi- 
dence negatives  tbe  TPSldence  of  tbe  plalntllT 
In  the  state  where  the  divorce  was  rendered  at 
the  time  tbe  suit  wns  commenced.  11  has  been 
held  that  If  the  plslntllT  was  a  resident  of  tbe 
other  state  at  (hat  time  the  finding  as  to  tbe 
letglh  of  hla  rec^deoce  cannot  be  Impeached, 
notwithstanding  that  the  defendant  was  served 
only  bv  puhlicnllon.  and  did  not  appear.  Thnrs- 
ton  V.  Thurston,  SB  Ulnn.  279.  59  N.  W.  1017  : 
Kcm  V.  FloM,  ««  Jllnn.  317,  71  N.  W,  3t)3. 
atste  V.  <rmlngton,  25  Minn.  29,  supra,  was 
distlogulahed  In  the  former  case  on  the  ground 
that  both  pnrilea  In  tliat  i-isr  vcere  reglileots  of 
Minnesota  when  the  divorce  action  was  com- 
menced elsewhere  and  the  pretended  Judgment 
obtalned- 

It  will  be  further  observed  that  the  rule  Is 
Btated  with  the  qnsllflcatlon  that  there  was  no 
appearance  by  the  defendant  in  tbe  rult :  and 
as  a  matter  of  fart  It  did  not  appear  In  any  of 
(be  cnses  cited  (o  sustain  (he  rule  that  Iherp 
M-aa  any  appenmnce,  thoufcb  they  do  not  ex- 
pressly limit  tbe  rule  to  esses  where  there  wns 
no  apiiearancc. 

In  Klnnier  v.  Klnnler.  46  X.  Y.  535,  Q  Am. 
Hep.  132.  howei-er.  It  was  held  that  a  decree 
of  divorce  rendered  In  another  atate  In  which 
the  defendant  appeared  could  not  be  attacked 
In  New  Vork  In  n  collateral  action  because  the 
plaintlT  In  the  divorce  action  was  not  a  resi- 
dent of  the  other  atate  at  the  time.  The  court 
said  it  would  be  unnecessary  to  say  what  the 
effect  might  be  If  It  were  alleged  that  tbe  ptaln- 
tiff  In  the  divorce  suit  had  nevor  been  within 
(he  state  In  which  the  divorce  was  tendered,  al- 
though he  may  have  au(hvrlzed  tbe  bill  to  be 
flied.  since  It  Is  conceded  that  he  was  there. 
and  sufBclent  tnr.ta  were  alleged  to  give  the 
court  of  the  other  state  power  10  decide  tbe 
queatlon  of  domicll.  and  tlist  the  Judgment  was 
not  void  If  It  be  conceded  that  the  decision  was 

reason  for  the  applleallon  of  the  rule  In  this 
case,  that  Judgment  had  been  enforced  for  near- 
ly aliteen  years  before  It  was  attacked. 

Johnnon  V.  Johnion,  8T  How.  Pr.  144,  is  to 
tbe  same  eHect  as  the  preceding  case. 

Turpin  V.  Turpln  (Teun,  Ch,  App.)  58  S.  W. 
783,  while  recognising  the  general  doctrine  that 
a  court  of  a  state  in  ivblch  neither  party  ta 
domiciled  has  no  Jurisdlrtlon  to  grant  a  di- 
vorce,   held    that   such    a   decree     rendered     in 


neither 


ilclled    1 


Ington  at  tbe  lime  the  suit  was  begun  nnd  tbe 
decree  rendered.  It  appearing  that  (he  defend. 
ant  Id  tbe  divorce  suit,  pursuDDt  to  an  agree- 


SoccESUOH  or  BaNTon. 


■eat  wit&  tlw  plslntlS,  appeared  in  tbe  anlt 
and  admlLCed  the  faJw  allegatloDi  In  tbe  cam- 
plain  I.  ^nd  tbat  tbe  complaliiBDt  naa  domiciled 
Id  Wiuhlnctoa,  »ltbou(b  sbe  knew  tbem  to  be 

Id  Kerry  t.  Ferry,  9  Waah.  239,  37  Ptc.  431, 
IC  was  beJd  tliBt  a  wife  vbo  appeared  In  H  di- 
vorce lult  brougrbt  by  ber  buaband,  and  Sled 
a  croBb  bill  Cot  divorce  and  obtained  a  decree 
Id  ber  own  Cavor  wilboat  gueBtlonlaK  Ihe  reil- 
deao:  ot  Ibe  husband  In  the  state,  was  estopped 
from  afterward  ntlacklng  the  JurladicUon  of 
Ibe  court  )u  grant  Ihe  divorce  on  Ihe  Kcouod 
tbaC  tbe  buaband  was  a  aonrealdent.  In  an 
action   between  the  parties  Involvlns  property 

In  Waldo  T.  Waldo,  52  Ulcb.  91,  IT  N.  W. 
701,  It  waa  beld  that  an  Indiana  dlvone  could 
not  be  Inipeacbed  In  a  private  collateral  ac- 
tion Id  Michigan  by  evidence  tendloK  to  abow 
that  the  residence  of  the  complainant  In  [be  di- 
vorce BulC  was  not  aucb  as  to  xlve  the  Indiana 
court      Jurisdiction.     The    defendant     appeored 

thia  fact  la  not  eiiireaal;  stated  as  a  quallfl- 
catloQ  of  tbe  decision.  The  action  was  one 
Involving  property  rlghla  between  the  wife, 
who  pmcnred  the  divorce,  and  the  son  of  a  man 
whom  abe  afterwards  married. 

In  Loud  V.  t^nd.  129  Uass.  14,  it  was  held 
lliat  a  wife  who  appeared  In  a  suit  for  divorce 
brought  by  Ibc  husband'  In  anotlier  state,  and 
afterward  eiecated  a  release,  reciting  tbe  dWorce 
<il><nined  by  bim,  and  for  a  pecuniary  consld- 
erallon  djscbarged  all  ber  claims  upon  bIm  or 
bis  estole,  could  not  Impeach  tbe  decree  by 
proof  that  the  husband's  domlcll  at  tbe  time 
of  Ibc  divorce  continued  to  be  In  Mnaeacbu- 
•etta,  without  proving  that  he  went  to  the  other 

for  tbe  purpose  of  procuring  a  divorce.  Tbe 
pourt  anld  that  It  was  even  a  question  whether 
Ihe  decree  could  be  so  Inipeached,  even  In  the 
absence  of  4in  estoppel  by  the  acts  of  tbe  wife, 
but  tbe  qucddon  waa  not  decided. 

in  Andrews  v.  Andrews.  ITG  Mass.  B2,  BT  N'. 
K.  3;lS,  however,  the  court  beld  that  tbe  recital 
of  the  Jnrlsdlctlonal  fact  of  domlcll  In  u  de- 
cree of  divorce  renderal  In  another  state  whs 
u«t  coneluirlTe  upon  tbe  court  of  Massachusctt!!. 
not  w  I  lb  standing  (hat  tbe  defendant  appeared 
Id  the  action.  The  court  did  not  eipressl;  ac- 
cept or  repudiate  for  general  purposes  Ibe  dl» 
Unetlun  Insisted  upon  by 


Ibose 


«b:cb    I 


li  Ih-r 


rlyht  to  Impcacb  the  decree  upon  the  jurisdk- 
tlonal  (acts:  but  wllb  respect  to  decrees  of  dl- 
vurce  coming  wli'iln  Tub.  Stat.  cbap.  140.  |  41, 
providing  that  when  an  Inhabitant  of  [be  com- 
DionwealTh  qoea  Into  another  atate  or  country 
to  obtain  n  divorce  for  a  cauve  wblcb  occurred 
in  tbe  commonwealth,  a  divorce  so  obtained 
shall  be  of  r.o  force  or  elTect  In  the  common- 
wealtb,  the  legislature  of  MasaacbuGetta  bad 
conferred  lite  right  J:d  so  Impeach  tbe  decree 
Irreapcctlve  of  whether  there  was  an  appear- 
ance or  not.  The  court  further  said  that  tbe 
posHlbllKy  ot  sncb  a  distinction  aa  Is 
sanctioned  by  Re  Kills,  GS  Minn.  401, 
23  L.  R.  A.  2ST,  5«  N.  W,  105G,  infra, 
allowing  a  divorce  In  another  atate  to  be 
Impeacbed  on  jurladietlbnaJ  facts  for  pur- 
poses of  tbe  criminal  law,  but  denying 
such  right  as  between  [be  parties  and  so  far 
aa  concerns  the  property  rlitlits,  was  done  awoj- 
with  by  the  statute  already  alluded  to. 

Tbe  United  States  Supreme  Court,  in  afflrm- 
1.^  tbe  decision  In  the  Andrews  Case,  seems  to 

.  lAks.ibe  broad  groimd,  without  reference  to  the 
UsaaachDsetts  autnte,  that  tb«  appeuance  ot 

.    M  L.  R.  A. 


domlcll  In  that  stat  . 
that  went  to  the  JurlsdIcttiHi  over  tbe  subject- 
matter,  and  such  Jurlsdicllon  cannot  be  con- 
ferred by  consent.  It  Is  alao  to  be  observed 
that  In  Ibia  case  the  qucatlon  aa  to  tbe  recog- 
nition of*tbe  Soulb  Uoliota  decree  arose  be- 
tween  the  defendant   In   the  divorce   suit,   wli» 


ippeared    1 


tbst 


ralC 


iband  married  after  tbe  divorce, 
N>th  claiming  to  be  bis  widow:  and  that  the 
decision  of  the  Massacbusetts  court  refusing 
to  recognlre  tbe  South  Dakota  divorce,  and 
holding  that  tbe  party  against  whom  It  was 
granted  was  tbe  widow,  was  upheld,  notwith- 
standing that  the  MBSSOchu setts  courts  ei- 
pressly    found.    In   addition   to  ber  appearance. 


that 


e  bad 


red  at  and  acquiesced  In  the  South  Da- 
kota dlffOiCe,  and  preferred  no  claim  "there- 
after to  be  tbe  wife  of  the  party  who  procured 
1[  until  after  his  death,  when  she  asserted  her 
right  to  administer  hl9  estate  ns  bis  widow: 
find  further,  Ibnt  tbe  second  wife  contracted 
tbe  marrlsge  In  good  faith  and  In  Ignorance  of 
any  lllpgallty  In  the  divorce. 

fn  dIficuBslug  [he  question  as  to  the  right  to 
contradict  the  determination  ot  the  court  wblcb 
rendered  tbe  divorce  as  to  the  Jurisdictional 
fact  of  domlcll,  tbe  Ulnnesota  supreme  court. 
In  Ke  Kills,  C5  Minn.  401.  2~  '     ~     '     — 
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ises   In   which    the 
a  Into  three  classes :  First, 


(juestlon 

proceedings  between  tno  siine  oi  tne  panies 
actual  renldence  and  one  ot  tbe  parties  :  sec- 
ond, proceedings  between  the  parties  In  the 
state  of  their  residence,  where  the  divorce  In 
Ihe  other  slate  was  procured  on  the  sppllrstlon 
of  one  of  [hem,  the  other  not  appearing  In  the 
action  to  procure  It:  third,  proceedings  between 
tbe  parties  when  both  voluntarily  appeared  tn 

and  consented  to  tbe  Jurisdiction,  or  that  the 
court  might  determine  the  tacts  on  which  tbe 
Jurisdiction  depended.  It  was  held  that  the 
detemrlnatlon  mltrhC  b?  contradicted  in  either 
Ihe  first  Oi-  second  floss,  bot  not  In  the  third 
i-lass,  to  whk'h  tbe  case  In  question  belonged. 
The  giiertlon  oroa?.  In  this  case,  between  the 
wife  who  procured  tbe  divorce  and  who  al- 
leged In  her  complaint  that  she  waa  a  resident 
of  the  slate  where  It  was  granted,  and  a  woman 
whom  tbe  husband  suljeijuently  married.  The 
husband  In  I>it«  case  dopeared  In  the  divorce 
third 
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n  [he  nrs 


s  of  tt 


I  Is  dlstln- 
lund  that  In 
ire  Involved. 
:llon  of  the 


St  matrlAge  ever  resided),  IC 
to  tbe  state  of  Michigan,  at 
if  divorce  might  be  Impeached 
nonresldenre  of  tbe  parties, 
he  appearance  of  the  di-fend- 
■  ■  light  be  that  the 
'fcndun 


t  Raid 


king  1 


t  Jurisd 


he  court  on  this  ground  If  i; 
llvorce  were  one  ot  private  concern  eicluslve- 
y;  but  that  the  state  where  tbe  parties  were 
lonilrlled  WOE  Interested,  and,  not  having  con- 
ented  to  tbe  proceedings  by  a  forelm  tribunal 
lOt  having  authority  over  tbe  subject -ma  Iter, 
t  was  not  precluded  from  Impeaching  the  de- 
'ree  on  «lieb  ground. 
It  Will  be  observed  that  tut  ca*c  belonBeA 

:.,  Google 


LoDisiAKA  Supreme  Coubt. 


Mat, 


to  the  Snt  of  the  clusiei  enumerate  In  the 
pr«cvdliiC  can-,  the  gtat«  belns  a  party  Co  the 
liroce«ilnB ;  and  iLIn  iHattngutshcH  It  from 
Waldo  V.  KaJdo,  j2  Mich.  04,  IT  N.  W.  710. 
vlilch  c'lme  w!Ih<n  the  third  ctua.  the  at-tlon 
lu  Mlcliliian  belni;  a  private  one  Co  whlcli.tlie 
MCatc  WBB  nof  ■  party. 

or  coiu-ae.  If  the  broul  posltloD  tsfecn  by  tbe 
United  StBJes  Supreme  Court  IQ  Aadrewa  v. 
Andrew!,  1ST  U.  S.  — .  47  L.  ed.  ~,  '23  8up.  Ct. 
Hep.  2lt7,  that  even  tha  a.ppearsnce  of  defcad 
ant  Id  tbe  divorce  lult  will  not  waive  the  lock 
of  domlell.  I(  sound.  It  Is  obvloai  that  pemnnal 
■errlce  wllhin  Ibe  state  la  iDerTectual  to  obviate 
tbe  Jurisdictional  defect 

It  baa  already  been  pointed  out  In  IV.  b,  2, 
4b),  (2).  lupra,  that  tbe  appearance  by  de- 
fendaut  walrea  any  obJecClon  to  Che  Jurisdic- 
tion beaed  on  the  tact  that  he  waji  a  nonresi- 
dent and  was  eerred  consti^cllcely  only.  Tbe 
disLlrnrllou  between  the  two  Jurladlctlonal  ol>- 
Jectlona  la  tbat  one  soea  to  tbe  jaTladlcClon  of 
the  aubJect-niBtler,  and  the  oth«  to  the  Jurla- 
dlctloD  of  tbe  person. 

In  none  at  the  cases  ahoTB  cited  to  the  effect 
that  the  lindlne  of  the  court  which  rendered 
(he  decree  upon  Jurisdictional  fact  of  Che  real 
deuce  of  the  plaJntllf  may  be  Impeached  s-hen 
the  decree  roiue«  collaterally  In  question  In  an- 
other state  was  the  attack  made  by  tbe  party 
who  obtained  the  divorce  or  by  hia  or  her  prlv. 
lea.  la  most  of  the  caiea  It  was  made  by  tbe 
party  against  whom  tbe  decree  waa  rendered, 
or  by  the  state  In  a  criminal  prosecution. 
While  the  right  of  tbe  party  who  obtained  tbe 
decree  or  his  or  her  privies,  to  Impeach  tha 
flndlue,  la  not  eipressly  denied  In  any 
■of  these  cases,  It  Is  obvious  that  there 
ore  objections  based  on  Ilie  doctrine  ot 
estoppel,  that  might  be  made  sKalnat  Ibe  right 
of  Huch  person  to  Impeaib  the  Undlug,  that 
would  not  obtain  agalnat  the  party  sgalnat 
whom  the  decree  was  rendered,  or  against  the 
state,  or  a  third  person,  not  a  privy  of  eltber 
party. 

In  Rlllott  V.  Wohltrom,  66  Cal.  384,  It  was 
held  that  tbe  Kranlees  ot  a  husband,  who  ob- 
tained a  decree  of  divorce  In  another  atate, 
could  not.  In  an  actlau  affalnst  the  grantees  of 
the  wife,  qtCnck  ttie  Judgment  upon  Ihe  ground 
that  tbe  alleged  sppearancc  of  tbe  wife  appear- 
ing In  Ihe  record  of  the  divorce  action  was 
fraudulently  procured  by  the  husband,  and 
was  unautliorlzed  by  tbe  wife.  This  waa  uiwn 
the  ground  thnt  Che  fraud  rendered  the  Judg- 
ment voidable  only,  and  not  void,  and  that  the 
hu^liand.  In  a  subaequent  controversy  with  the 
wife,  could  not  take  i.Jrantnge  ot  bla  own 
fraud:  and  that  (he  reBpecllve  grantees  of  the 
partlea  occupy,  In  Ihnt  reaped,  no  better  or 
•rorae  poalilou  than  tLelr  aeveruJ  grantore. 

A  party  oblalnlng  an  Invalid  decree  of  dl- 
»i>rre  In  anollier  stale  Is  not  eatopped  from  de- 
nying Itn  validity.  Holmes  v.  HcJmes.  4  l.jitis, 
SSS.  This  decision  la  upon  the  ground  that 
since  the  divorce  did  not  dissolve  the  marriage, 
(be  courts  will  not  allow  either  party  to  di-ny 
tbe  iiilstence  of  Ibe  msrrlnge.  and  thai  Tbe  par- 
Ibemselvrs  had  no  power,  eltber  In   form 
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In  ffc  SwalPB.  on  App.  I'lv.  ulin.  7(1  N.  Y. 
Snpp.  '220,  It  was  held  that  a  wife  who  had 
■ihlalo"!  n  divorce  In  Illinois  was  eatopped  to 
qiiPiitlon  (be  Jurisdiction  of  the  Illinois  court 
upon  the  ground  that  she  was  not  a  resident  of 
tbe  slate  nt  the  time  of  the  divorce.  In  n  pro- 
ceedinc  by  her  In  New  York  upMi  lelteca  of  ad- 
mlnlatmtlon  upon  Ihe  eeliile  of  tbe  divorced 
biiKliand.  Itnl  aee  Hlniiiiirk  v.  Starbiich.  11^ 
App.  liiv.  43T.  71  N.  Y.  Supp.  104.  anil  I^cey 
V.  iJicey.  38  Miac.  llltl.  7T  N.  Y.  Snpp.  235. 
-uprn,  IV.  b.  3,  (b).  (2). 
SO  L.  R.  A. 


In  Bonaparte  r.  Btmaparte  [1SB2I  P.  402, 
the  Scotch  divorce  woa  held  Invalid  beeanae 
neither  of  the  parties  was  domiciled  In  Scot- 
land, notwithstanding  that  the  validity  of  tha 
divorce  arose  upon  a  petition  tor  a  declaration 
of  hulllly  of  marriage  preferred  by  the  cotc- 
■pondent  la  tbe  divorce  aiilt,  who  aubseqaently 
married  tbe  divorced  wife.  noCwItbs landing 
tbat  he  was  tbe  active  party  In  procuring  the 
decree,  and  was  fully  aware  of  all  the  clrcom- 
Thla  decision  Is  upon  tbe  ground  that 


Ihe 


t  of  I 
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light  and  as  governed  by  dlffen 
prlhclpTes  than  other  contncta. 

Werner  v.  Werner.  SO  111.  App.  ISP,  beld  that 
a  foreign  decree  of  divorce  was  Invalid  and 
might  be  disregarded  by  tbe  court  of  Illinois,- 
tiecBuse  It  appeared  upon  the  record  that  the 
atatute  ot  the  forum  with  reference  (o  service 
by  piiMlcatlon  was  not  compiled  witb.  Fart  of 
tbe  relief  ashed  for  In  tbe  Illinois  aaioD  was 
tbat  tbe  foreljm  decree  be  aet  a^lde.  It  wa« 
held  that  Ihe  courts  of  Illlnt^s  did  not  have 
Jurisdiction  to  do  tbat.  but  (bat  tbey  had  tbe 
light  to  disregard  It,  and  afford  any  r^ief  to 
tbe  wife  Chat  she  would  be  entitled  to  It  It  had 
not  bee J  rendered. 

b.  On  tha  mfrttt;  fmua. 

A  peculiar  alCnatlon  Is  presented  by  tbe  case 
ot  Atbeiton  v.  Atherton,  196  N.  T.  139,  40  L. 
R-  A.  291,  41)  N.  R.  Va.  In  (Hat  ease  a  de- 
cree was  rmtdered  lu  Kentucky,  tbe  husband'a 
domlcll.  for  tbe  cause  of  desertion.  It  was 
obtained  upon  (he  assumption  that  the  wife 
WHS  a  resident  of  Kentucky,  and  A»  was  aarved 
constructively  upon  the  ground  of  ber  absenca 
from  Hie  state.  The  New  York  court  Impliedly 
concedes  tbat  upon  that  asaumptlou  the  Ken- 
tucky court  would  have  bad  Jurladletlon.  but 
It  was  found,  as  a  matter  ot  fact,  tbat  tbe  wife 
bad  acquired  a  aeparate  domlcll  In  New  York 
nt  tbe  time  ot  tbe  divorce.  Ber  right  to  ac- 
quire such  separate  domlcll  was  baaed  upon  the 
Gndlng  tbat  she  was  Justlfled  In  leaving  ber 
bustmnd,  and  that  her  sole  reaaon  for  so  doing 
was  his  cruel  and  Inhuman  treatment-  The 
tlndlng  of  the  Kentucky  courts  on  the  merlta. 
the  cause  of  action  tielng  for  desertion,  would 
seem  to  negative  aucb  Juatincatlon.  since  If  she 
were  JusUned  la  leaving  bim.  she  covid  scarce- 
ly be, guilty  of  desertion.  Tbe  result  Is  that 
tbe  decree  was  impeached  ID  New  York  upon 
a  ilnding  of  a  fact  atCectlng  the  Jurisdiction 
v.'blch  was  iieceaanrlly  negatived  by  (he  deci- 
sion of  the  Kentucky  court  upon  tbe  merits. 
tt  aeems  to  lie  well  estabilstaed  (hat  a  coort 
of  another  atate  cannot  go  behind  Oi*  decree 
upon  tbe  merits,  though  It  may  do  so  upon  a 
JurisdlctiODai  fact :  but  In  this  ease  the  fact 
(bat  went  to  tbe  Jurli 


A  decree  of  divorce  rendered  by  a  court  of 
another  kIi  le  which  had  Jurisdiction  of  tbe 
subject-matter  and  of  the  parties  Is,  of  course, 
conclusive  ss  to  the  merits  In  the  absence  of 
frand.  I'here  are  Intlmatlans  In  tbe  following 
cases  that  aiicb  a  decree  may  be  attacked  for 
fraud,  even  it  the  alleged  frand  does  not  go  to 
(be  Jiirladlctlon.  though  In  those  cases  tbe  ques 
tlon  srems  to  have  iwen  as  to  the  Jurisdiction. 
Amorv  v.  Amorj-.  Fed.  Cas.  No.  333,  Overruling 
3  niss.  2UU.  Fed.  Cas-  No.  B.14  ;  Thompson  v. 
State.  2S  Aln.  IS:  Koth  v.  Roth.  IIM  III.  36,  44 
Am-  Hep.  SI:  immont  v.  Dumont  (N.  J.  Kq.l 
45  Atl.  107  :  Kinnier  v.  Klnnier.  4S  N.  Y.  535.  « 
Am.  Hep.  in:::  Hunt  v.  Hunt.  72  N.  Y.  217.  28 
Am.  Rep.  l^t):  Supreme  Council  ot  It.  A.  v. 
Carley.  KM  N.  J.  Kfl.  642.  20  Atl.  813. 

In  Knpreroe  rouncil  of  R.  A.  v.  C•J^ley.  IS3 
N.  J.  Eq.  642,  3D  All.  813,  the  Court  beld  that 
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vh«re  tbe  caort  of  the  otbrr  it&te  wblch  tvo- 
-dfred  >.  decree  tit  dlvorre  subseqaentlT  urn  It 
«alde  a  court  of  Now  lenej  bad  no  puwer  to 
reliutate  tbe  Judgment,  eTcn  If  It  la  convlund 
U»t  tbe  TBcatlDg  of  tbe  JndgmeDt  In  the  other 
sute  was  Induced  by  fraad. 


•vai.  Built  tor  tame  c 


t   fn    dlUfrent   /urli- 


A  court  Id  which  a  diTorce  suit  la  petidlnR  la 
not.  In  tbe  absence  at  fraud.  Justlfled  In  disre 
carding  ■  decree  «t  divorce  rendered  In  an- 
'Otber  state  In  tiTor  of  (be  defendant  In  tbe 
jiendlng  BDlt.  merely  becanae  the  salt  In  wblch 
it  wn£  rendered  wax  commenced  sfter  tbe  suit 
In  wblcb  It  la  BODgbt  to  be  Introduced.  Dun- 
Iksm  V.  Dunham.  lt(Z  III.  E8I>,  35  L.  R.  A.  TO. 
44  N.  R,  841 :  Williams  T.  WIlllatOB.  [i3  Mo. 
App.  31T;  Filrcblld  t.  Falccblld.  ^3  K  J.  Ki- 
478.  34  Atl.  10;  JODe*  t.  Jones.  10S  N.  Y.  415, 
IS  N.  E.  707.     ' 

And  thia  Is  true  even  If  before  the  commpnce- 
ment  of  tbe  suit  In  the  other  state  Ihe  plaJnllff 
thsTttln  huL  as  defendant  In  the  pending  Bull. 
:flled  an  answer  therein  seltlnR  up,  b;  war  of 
recrimination  (without,  however,  uking  for  n 
■divorce 'I,  the  same  facta  which  she  afterword 
net  np  In  her  bill  in  the  anlt  in  tbe  other 
Dnnbam  T.  Dunham,  162   111. ""   ' 


E.   Ml. 


I   this 
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-was  beld  that,  under  the  clrcumitanFes  of  the 
case,  the  partr  who  procured  the  decree  In  Ihe 
«ther  state  was  gull^  of  a  fraud  In  concealing 
(rum  the  court  which  rendered  It  the  pendenc; 
of  (be  other  suit,  and  that  the  decree  was 
Iberetore  void  and  not  entitled  to  recognltloD 
-In  Illinois. 

In  Turner  v.  Turner,  44  Ala.  437.  It  was 
beld  tbat  a  decree  of  divorce  obtained  br  tbe 
liOBbajid  In  Indiana  npon  service  br  publica- 
tion after  the  commencement  of  a  suit  by  the 
wife  In  Alabama  for  a  divorce  waa  not  a  bar 


tn  tlie  Alabama  suit,  and  Ibe  decree  of  divorce 
and  for  alimony  rendered  In  t)tac  suit  was  af- 
firmed. It  U  not  entirely  clear  whether  the 
declaloD  it  upon  tbe  ground  tbnt  the  Jurisdic- 
tion of  Uie  Alabama  I'OurL.  having  atutcbed. 
could  not  be  ousted  by  (he  Indiana  decree,  or 
upon  Ihe  ground  that,  even  if  Ihe  Indiana  de- 
cree woa  VHlliI  Kp  far  an  It  alTectcd  tbe  stalus 
ol  thn  pai'lles.  It  did  not  settle  tbe  wife's  right 


illm 


)ny. 


In  It'^bstock  c.  Kebatocli.  2  Plttsh.  124.  bow- 
ever.  II  was  held  that  where  the  defendant  lii 
a  divorce  ku1(  commenced  In  renniiylvania  baa 
submitted  to  the  Jurisdiction  of  the  court  by 
denying  ihc  merits  of  the  application,  ahe  can- 
not nnsl  (he  Jnrlsdlctlon  of  tbe  court  by  obtain- 
ing a  decree  ol  divorce  In  an  action  subaequently 
cumtnrnred  In  another  stale. 

A  dpcree  of  divorce  obtslned  at  Ibe  suit  of 
tbe  buiiband  In  Illlnola  upon  EulintlCiilnl  HCrv- 
Ice  Bgnlnst  the  wife,  who  ii-aa  resident  In  Ten- 
nessee and  did  not  appear,  cannot  be  attacked 

rci  ludlcata.  or  fraud,  because  the  hunbiind  had 
prevJonaly  commenced  an  action  for  divorce  on 
Ihe  same  ground  In  Mlsslsalpiri,  which  bad 
l>een  voluntarily  dismissed  by  bim  Iw^Drc  lasue 
Joined,  and  did  not  apprlae  tbe  Illinois  court 
of    tbiLi    fact.     Thorns    v.    King,    9S    Tenn.    I!0. 

31  s.  w.  asa. 

A  woman  who  for  a  long  period  of  time  ac- 
quiesced In  a  divorce  obtained  by  Ihe  hasband 
In  another  atatc,  during  which  time  he  twice 
married  without  any  objection  by  her.  Is  ca- 
tcq>ped.  after  hla  denlh.  to  claim  a     '  ' 


:wlthBt: 


divorce  on  similar  grounds  bad  been  prevl- 
nusly  refured  the  husband  in  iVonsylvanla. — 
eapeclally  where  ahe  bad  actual  notice.  Blcb- 
ardson's  ICslate,  132  Pa.  292,  IS  Atl.  S2. 

a.  a.  p. 


NORTH  GABOLINA  -SUPREME  COURT. 


STATE  of  North  Carotins,  Appt., 

MaXTj  P.  MacKNIGHT. 

( N.  C. ) 

Tk«  pr«etlce  of  osteapathr'  Is  not  wttbin 
tbe  praviaiona  of  a  statute  making  the  prac- 
tice of  medldns  or  anrgery  without  a  li- 
cense a  misdemeanor. 


(October  21,  1602.) 

APPEAL  by  the  State  from  a  judgment  of 
the  Superior  Court  for  Moore  County 
aequittin^  defendant  of  practising  medicine 
without  a  license,  contrary  to  the  provisions 
-of  the  statute.     A/firmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  W.  J.  Adaaa*,  for  appellant: 

Although  no  puniahraent  is  prescribed  b; 

NOIR.— For  other  caaea  In   this  aerlea  aa  to 

-practice    of   oateopatlty.    see    State   t.    I.lltring 

fOblo)  411  L.  H.  A.  334:  yelsoa  v.  State  Bd.  of 

Health   (Ky.)   SO  h.  R.  A.  3R3 ;  Little  v.  Slate 

<\'eb.)  ;>1  I..  R.  A.  71T  ;  Stale  v.  Oravett  (Ohio) 

.'>5  L,  It.  A.  701,  and  Bragg  v.  State 


its  terms,  a.  breach  of  the  statute  Is  a  mlstle- 

N.  c'  Code,  f  1097 ;  State  v.  StoodicortA, 
94  N.  C.  918;  State  v.  iltfdinjrion,  121  N. 
C.  53!),  27  S.  E.  088. 

In  the  construction  of  statutes,  technical 
words,  when  used  in  reference  to  a  technical 
subject,  must  be  given  the  meaning  they 
have  when  applied  to  the  particular  art  or 
Hcience  with  reference  to  which  they  an 
used,  i.   e.,  their  technical  meaning,  unli 


.  -JEo. 
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idently  used  in  a  different  sense,  in  which 
case  the  intention  controls. 

«3  Am.  &  Eng.  Enc.  Law,  p.  324. 

If  the  statute  is  not  ambiguous,  the 
courts  are  not  allowed  to  consider  extrane- 
nUB  reasons,  or  to  resort  to  the  preamble  of 
the  act,  in  order  to  give  its  words  any  other 
than  their  technical  meaning,  if  they  have- 
Hiich  si frnifi cation. 

Randall  v.  Richmond  d  D.  R.  Co.  107  .N, 
C.  750,  II  L.  It.  A.  4fiO,  12  S.  E.  fiOB. 

Nor,  where  the  language  of  the  statute 
is  clear,  will  the  courts  inquire  into  the  pur- 
pose  of  its  enactment. 

Sfo(e  V.  Banes,  106  N.  C.  762,  8  L.  R.  A. 
25!1.  11  S,  E.  370. 

The    word    "medicine,"    wheaarer     «nd 
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NoRTti  Cabouha  Svnaatx  Codbt. 


Oct., 


whercrer  uaed,  has  reference  to  the  subjMrt 
of  n  scii?noc  or  art, — a  technical  word  de- 
noting the  science  or  art  of  curin^^  diHeasea; 
and  one  who  engages  in  the  practice  of  it  in 
a.  acientist  or  artist,  profesBionally  known 
by  the  name  of  "physician"  or  "doctor." 

Bragg  v.  Stale    (Ala.)    58  L.  R,  A.  Q2a, 
32  So.  707. 


in  pi'eaciibing  for  the  cure  of  dieeaaeH  for  », 
fee  or  reward. 

Heaitt  v.  Charier,  IB  Pick.  353;  Bibber 
V.  SiinptKin,  69  Me.  181;  Davidson  v.  Bohl' 
man,  37  Mo.  App.  576;  Eastman  y.  People 
use  of  Hlnte  Hd.  of  Health.  71  111.  App.  236; 
Psople  V.  aorion,  194  111.  580,  62  N.  E.  858; 
Utile  V,  Slatr,  GO  Neb.  749,  51  l^  R.  A.  717, 
«4  N.  W.  248  :  Hlaic  v.  BusiccH.  40  Neb.  158, 
24  L.  R.  A.  68,  58  N.  W.  728;  Bragg  v. 
State  (Ala.)  58  L.  R.  A.  925,  32  So.  767; 
Stiite  T.  dravett,  05  Ohio  St,  289,  65  L.  H. 
A.  791,  U2  N.  E.  325;  Slate  v.  Van  Doran, 
10!f  N.  C.  8«8,  U  S.  E.  32;  State  v.  Vail, 
121  N.  C.  043,  28  S.  "    — ' 


Ifr.  H&iTT  MacKalght,  li 


propria  per- 


Thia  Etatiitc  is  penal. — a  eriminal  atat- 
ute. — and  should  be  construed  strictly. 

State  V.  Midgett,  85  N.  C.  539;  Coble  v. 
Shoffner.  75  N.  C.  43. 

The  practice  of  osteopathy  is  not  within 
a  statute  making  the  practice  of  medicine 
or  surgery  without  a  license  a  misdeuieanor. 

Smith  V.  Lane,  24  Hun,  032;  Slate  t. 
Midgett,  85  N.  C.  5S8;  Coble  v.  Shoffner, 
75  N.  C.  42;  Stale  v.  Liffring,  01  Ohio  St. 
SB,  40  L.  R.  A.  334,  55  N.  E.  168;  Slate 
V.  Mijlod,  20  R.  I.  632,  41  L.  R.  A.  428,  40 
.\tl.  753;  \elson  V.  State  Bd.  of  Health,  22 
Kv.  L.  Rpp.  439,  50  L.  R.  A.  383,  57  S.  \V. 
501. 

To  deny  the  right  to  the  tree  and  untram- 
inelcd  use  of  on<ra  hands  upon  the  body  of 
a  sufferer,  for  bin  benftit,  at  his  request,  is 
to  deny  constitutional  right. 

Slate  V.  aoodicill,  33  W.  Va.  179,  0  L.  R. 
A.  021,  10  S.  E.  285:  Butchers'  Union  8.  H. 
d  L.  S.  L.  Co.  r.  Cresci^at  City  L.  8.  L.  £ 
S.  H.  Co.  Ill  U.  S.  755,  28  L.  ed.  590,  4 
Sup.  Ct.  Rep.  (152;  U.  S.  Const.  Hth 
.\niend. :  Braccville  Coal  Co.  v.  Penple,  147 
111.  60,  22  L.  R.  A.  340,  35  N.  E.  62, 

Clark,   J,,  delivered   the   opinion  of  the 

Chapter  117,  Laws  188.'>,  amending  Code, 
i  3132,  under  which  this  bill  was  drawn, 
reads  ns  follows:  "Section  3132,  And  any 
|)erson  who  shall  begin  the  practice  of  medi- 
cine or  surgery  in  this  atati',  for  fee  or  re- 
ward, after  the  passage  of  this  act,  without 
tir^t  having  obtained  license  from  said 
board  of  examiners,  shall  not  only  not  be 
entitled  to  sue  for  or  recover,  before  any 
I'Oiirt,  any  medical  bill  for  services  rendered 
in  the  practice  of  medicine  or  aurgery,  or 
any  of  the  branches  thereof,  but  shall  also 
lie  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  not  less  than 
S>25  nor  more  than  $100,  or  imprisoDed,  at 
fin  L.  B.  A. 


the  discretion  of  the  court,  for  each  &i>d 
every  olfense:  Provided,  that  this  act  shall 
not  be  construed  to  apply  to  women  who 
pursue  the  avocation  of  a  midwife:  And 
provided  further,  that  this  act  shall  not 
apply  to  regularly  licensed  physicians  or 
surgeons  resident  in  a,  neighboring  state," 
This  last  clause  haa  since  been  modified. 
Laws  1889,  cfaa,p.  181.  The  constitutional- 
ity of  this  act  was  discussed  and  afiirmeil. 
aialc  V.  Call,  121  N.  C.  (H3,  28  S.  E.  617. 
The  simple  question,  therefore,  upon  the 
(acts  set  out  in  the  special  verdict,  ia  wheth- 
er one  who  practises  "osteopathy"  is  in- 
dictable if  he  has  not  procured  the  license 
ror[iiired  for  anyone  by  the  above  section  be- 
fore beginning  "the  practice  of  medicine  or 
surgery." 

The  special  verdict  finds  that  the  defend- 
ant's "treatment  of  his  piitients  did  not  con- 
sist in  the  administration  of  drugs  or  medi- 
cines, b«t  in  manipulation,  kneading,  flex- 
ing, and  rubbing  the  body  of  his  patients, 
and  in  the  application  of  hot  and  cold 
baths,  and  in  prescribing  rules  for  diet  and 
c.vercise;  .  .  .  that  the  defendant  was 
engaged  in  the  general  practice  of  osteopa- 
thy, and  professed  to  effect  the  cure  of  dis- 
eases by  the  practice  of  that  science;  that 
he  also  practised  hypnotism  and  suggestion 
under  hypnotistu."  It  is  also  found  that 
"upon  two  occasions  he  used  a  small   sur- 


his  services."  The  only  surgery  was  "with- 
out fee  or  reward,"  an  act  of  charity,  and 
that  was  incidental,  and  not  in  the  tuual 
course  of  the  practice  of  osteopathy.  It 
cannot  be  said  that  one  "practises  medicine 
and  tnrgery"  when  he  uses  neither  drugs, 
medii-iup,  nor  wii-gery.  Section  3124  re- 
quires the  "board  of  nicdiiiil  examiners"  to 
examine .  all  applicants  ''to  practise  medi- 
cine or  surgery"  in  "anatomy,  physiology. 
siirgcry,  pathology,  medical  hygiene,  chem- 
istry, pharmacy,  materia  medica,  therapeu- 
tics, obstetrics,  and  the  practice  of  medi- 
cine." almost  all  of  which  would  be  useless 
knoH'ledgc  to  exact  of  an  ONleopath,  who  de- 
clines to  use  medicine,  drug»,  or  surgcrv, 
and  whose  treatment  consists  solely  in 
kneading,  flexing,  and  rubbing  the  body,  ap- 
plying hot  and  cold  baths,  and  prescribing 
diet  and  exercise.  It  cannot  be  conceived 
that  the  Icgiftlature  would  require  the  above 
examination  for  a  profession  which  eschews 
the  use  of  drugs  and  surgery.  The  medical 
society  of  this  state,  being  "a.llopatha," 
would'  certainly  not  recognize  an  "osteo- 
path'' as  one  of  their  body,  any  more  than 
they  would  a  "homeopath,"  nor  license  any- 
one to  pursue  that  calling  with  their  diplo- 
ma as  his  authority  so  ^  dji;  and  if  they 
would  not,  and  we  were  to  hold  it  indict- 
able to  practise  osteopathy  without  such  li- 
cence, it  would  be  a  judicial  prohibition  up- 
on the  exercise  of  tliat  phase  of  healing. 

In  Smith  V.  Lane,  24  llun,  032,  construe 
ing  a  statute  very  similar  to  ours,  it  is 
sai'l:  *'To  entitle  a  person  to  a  certifirate 
under  this  provision,  it  would  be  necessary 
that  he  should  be  qualifled  either  to  prac- 
tise tnediciiK  or  aurgery  in  all  its  branches. 


State  v.  MacEniobt. 


this  act.  For  tliat  resKin,  it  appears  to  be 
quite  iiiai:ifest  tbat  the  object  of  the  Icgis- 
latiirp  in  tbe  enactment  of  tbis  chapter  was 
only  to  provide  for  regulating  the  practice 
of  medicine  or  Bureery,  as  tboee  terms  are 
usually  or  generally  understood;  and,  con- 
fining them  to  such  eignificance,  it  is  evi- 
dent that  they  would  not  include  the  occu- 
pation of  the  plaintiiF.  The  practice  of 
medicine  is  a  pursuit  very  generally  known 
and  understood,  and  so,  also,  is  tbat  of  sur- 
gery. Tlie  former  includes  the  application 
and  use  of  medicines  and  drugs  for  the  pur- 
pose of  curing,  mitigating,  or  aHeviating 
bodily  diseases,  while  the  fimctions  of  the 
latter  are  limited  to  manual  operations, 
■UFUally  performed  by  surgical  instruments 
or  appliancce.  It  was  entirely  proper  for 
the  legislature,  by  meajis  of  this  chapter,  to 
prescribe  the  quaiiflcations  of  the  peraona 
who  might  lie  intrusted  with  the  perform- 
ance of  these  very  important  duties.  The 
health  and  safety  of  society  could  be  main- 
tained and  protected  in  no  other  manner. 
.  .  .  No  such  danger  could  possibly  arise 
from  thi!  treatment  to  which  plaintiff's  oo- 
cupa.tion  was  confined."  In  HIate  v.  Liff- 
ring,  61  Ohio  St.  30.  46  L.  H.  A.  334,  55  N. 
B.  ItiS,  the  same  conclusion  was  reached, 
and  also  in  Nelson  v.  Slate  Bd.  of  Health, 
22  Ky.  L.  Kep.  439,  SO  L.  R.  A.  3S3,  57  8- 
W.  501.  From  this  last  cose  we  learn  that 
oetcopathy  originated  with  Dr.  A.  T.  Still 
of  Kirksville,  Missouri,  in  1871,  and  that  at 
«  college  of  osteopathy  in  tbat  state  in  1900 
<when  that  opinion  was  filed)  there,  were 
over  500  students  from  29  states,  besides 
several  from  Canada.     And  there  are  doubt- 


itcd  a  diploma  from  the  Columbia  College  of 
Osteopathy  in  Illinois. 

It  i-  argUL-d  to  us  that  the  science,  if  it 
be  a  science,  of  osteopathy,  is  an  imposition, 
oif  that  we,  judicially  speaking,  know  noth- 
ing. Tt  is  not  found  as  a  fact  in  this  ver- 
diLt.  We  only  know  that  the  practice  of 
osteopathy  is  not  the  "practice  of  medicine 
or  surgery"  as  commonly  understood,  and 
therefore  it  is  not  neccssaiy  to  have  a  li- 
cense from  the  board  of  medical  exami;iers 
before  practising  it.  If  it  is  a  fraud  and 
imposition,  and  injury  results,  the  osteo- 
path i^  liable  both  civilly  and  criminally. 
Certainly,  "baths  and  diet"  could  be  advanta- 

Cu.sly  prescribed  to  many  people.  Rub- 
g  i:<  well  enough,  it  the  patient  is  not 
rubbed  the  wrorg  way.  The  real  complain', 
is  that  osteopaths  restrict  themselves  t^i 
the»e  remedies,  and  do  not  resort  to  drugs 
■nd  surgery;  but  that  very  fact  establislies 
that  they  do  not  violate  the  law  requiring  a 
licenFe  to  practise  medicine  and  surgery. 
Donbtleaa  there  is  an  appeal  to  the  imag'i- 
nation,  but  tbat  in  a  necessaiy  ingredient  in 
>U  systems  of  healing.  Who  does  not  know 
that  a  prescription  by  a  physician  in  ^hom 
the  patient  ban  implicit  confidence  is  often- 
times  more  cflective  than  the  same  treat- 
ment by  one  in  whom  be  has  none,  and  that 
■t  times  bread  pilla  and  other  harmless  pre- 
59  L.  B.  A. 


Bcriptiona  are  administered  with  good  rc- 
suttsT    The  aim  ot  medical  science,  which 

is  now  probably  the  most  progressive  of  all 
the  professions,  is  simply  to  "assist  na- 
ture. Osteopathy  proposes  to  do  that  by 
other  methods  than  by  the  use  of  medicines 
or  the  surgeon's  knife. 

We  attach  no  weight  to  the  argument 
that  the  defendant  bung  out  liis  sign  and 
advertised  bimself  aa  "Doctor."  The  spe- 
cial verdict  ftcds  that  be  had  a  diploma 
from  H  college  of  osteopathy  bestowing  that 
title  upon  him.  There  are  many  kinds  of 
doctors,  lie  sides  doctors  of  medicine, — as 
doctors  of  laws,  doctors  of  divinity,  doctors 
of  physics,  and  veterinary  doctors,  and  oth- 
ers still.  Besides,  in  this  country,  so  far, 
at  least,  aa  titles  go,  "honors  are  easy."  We 
know  from  common  knowledge  that  drug- 
gists' clerics  are  ordinarily  addressed  as 
"doctor."  justices  of  ^he  peace  are  usually 
called  "judge,"  and  a  teacher  of  the  salta- 
tory art  always  styles  himself  "professor," 
while  "^'arborough  House  colonels"  and 
"bonorablcs"  1^  courtesy  of  like  tenor  are 

"Thick  as  autamnal   leaves  tbat  itrow  tbe  ttrooka 


Certainly  tbe  courts  cannot  abate  a  man 
as  a  nuisance  because  some  one  gives  him, 
or  he  gives  himself,  a  title. 

If  the  general  assembly  shall  deem  osteop- 
athy a  legitimate  calling,  it  may  see  At. 
possibly,  to  secure  educated  and  skilled 
practitioners  by  requiring  an  examination 
aiKl  lieense  by  learned  osteofiaths  of  appli- 
cants for  license;  but  certainly  the  exami- 
nation Mould  be  on  subjects  appropriate  t« 
secure  competency  therein,  and  not  on  an 
entirely  different  course  of  learning,  such 
as  that  pre'icribed  for  applicants  to  practise 
"medicine  or  surgery."  Stair,  v.  Oravett, 
65  Ohio  St.  289,  55  L.  R.  A.  791,  62  N.  E. 
325.  Dentistry  is  not  the  "prnttice  of  medi- 
cine or  surgery;"  but  it  is  a  related  profes- 
sion, as  is  also  pharmacy,  and  each  has  its 
prescribed  course  of  examination  of  appli- 
cants for  license.  Whether  the  same  righU 
and  dignity  shall  be  bestowed  on  osteopathy 
is  a  matter  for  tbe  general  assembly;  or,  if 
it  is  found  to  be  a  fraud  and  imposition,  its 
(xerci^  is  indictable.  It  seems  that  it 
more  nearly  approximates  "nursing"  in 
many  reBi)ectn  (though  different  in  otliers). 
when  tnuicht  as  a  profession,  as  it  now  is. 

The  slate  has  not  restricted  the  cure  of 
Itie  IhhIv  to  the  practice  of  medicine  and  sur- 
peiy, — -''allopathy,"  as  it  i'  termed, — norre- 

? Hired  that,  befoie  anyone  can  be  treated 
sr  any  bodily  ill,  the  physician  must  haw 
acquired  a  coi  ipptent  knowledge  of  allop- 
athy and  be  licensed  by  those  skilled  there- 
'  I.    To  do  that  would  be  to  limit  progress 


This  would  be  as  foreign  to  our  system  n 
state  church  for  the  cure  of  souls.  All  the 
state  has  done  has  been  to  enact  that,  when 
one  wishes  t«  practise  "medicine  or  sur- 
gery," he  must,  as  a  protection  to  the  pub- 
lic (not  to  the  doctors),  be  examined  ar.d  li- 
censed  by   those    skilled    in    "eurgery    and 
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niedicini'."  To  restrict  «ll  healing  to  tliat 
one  kind — to  nllopnthy,  excluding  honi»op- 
atliy.  o.ttilopath)',  &nd  all  oUier  treatments 
— miftlit  be  ft  protection  to  doetora  in  "sur- 
fer}' and  mcdlfine:"  but  that  is  not  the  ob- 
ject of  the  act,  and  might  make  it  uncon- 
stitutional, beeaUBe  creating  a  monopoly. 
The  Stat*  can  only  regulate  for  the  protee- 
tinn  of  the  ]>ublic.  There  is  a]fo  "Divine 
Science"  (which  some  one  has  naiil  ie  nei- 
ther divine  nor  a  arience),  and  there  may  be 
other  methods  still.  Whether  these  shall 
be  licensed  and  regulB.ted  is  a  matter  for 
the  lawmaking  power  to  determine  before 


any  question  in  that  reapect  can  come  be- 
fore the  court.  Certainly  a  statute  requir- 
and  license  '"before  begin- 


forbids  any  i 
treatment  M'hieh  absolutely  excludes  medi- 
cines and  turgery  from  its  patholo<,y.  All 
that  the  courts  can  declare  upon  the  facta 
found  in  the  special  verdict  is  that  the  de- 
fendant's practice  is  not  "the  practice  of 
medicine  or  surgery,"  and  no  license  from 
the  medical  board  of  examiners  is  required. 


INDIANA  SUPEEME  COURT. 


George  P.  PARKS,  Appt., 
STATR  of  IndUna. 
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procnre  a  llpenaE  before  enttaging  In  the 
healInK  art  does  not  deprive  hloi  of  his  lib' 
erl7  or  property  without  due  process  of  law. 
or   deny    him    the   equal    protectloa   of    the 

4.  A  slatnle  reqalrlnr  ■  1leena«  at  all 
ivh«    annonnre    to    tbe    pnbllc    their 

suffering  fi-om  disease  Is  not  void  on  the 
gratind  iLnt  the  clsSBlQcatloa  is  unJUBI  and 
aibltrary  becBune  It  exemiits  duly  licensed 
physicians  of  other  slates  whose  practice  ei- 
tCQiIa  into  the  atiile,  opticians,  and  nnrsea. 

V  r<-rinlttlnB  the  llcenalUK  ot  oateo- 
palha,  while  eiclnding  mental  healing.  Is 
not  an  unlawrul  d Incrimination  wblcb  will 
render  the  atatute  void. 

9,  A  title.  "An  Act  RrKnliittnB  the 
Practlee  of  H«aicln«,  Surgery,  and  Ob^ 
Hteti'ics"  In  sutncleat  to  cncer  a  deflaltloa  of 
the    practliT   of    medicine,    and    to    rtenlgnate 

T.  A  nvairn^tlc  healer  ^vho  atylea  liliii- 
■elt  "Pro fe Ivor,"  and  boli!s  hlmK^lf  out 
to   the  public  aa  a  healer    of    dlseage.    and 


ceding  case  ot  State  v. 
foo  (note  t  beret  a. 

As  to  right  of  Cbr 
tiae  «■  ■  ■ 


D  this  I 


^Dtlats  t 


f.  Stat 


prac 


BuBwell    (Neb.)    24  h.  R.  A.   S8 :  and   Slate  » 
'el.  Bwarts  t.  Mylod  (K.  I.)  41  L.  R.  A.  428, 

As  to  coDstltuIIonalit)'  of  refrulstlona  as  tc 
practice   of    medicine    generally,    see    cases    Ir 
note   to    IjOulsTllle   Safely    Vault  k    T.    Co.    v. 
I.onisvllte  *  N.  R.  Co.  <Ky.)  14  L.  R.  A.  BT9. 
SB  1..  R.  A. 


whose  treatment  In'  a  partlcnlsT  case  eoa- 
slsted  of  holding  an  alTected  limb  and  rabblor 
It,  Is  within  tbe  terms  of  a  statute  reqnlrlnir 
a  license  of  persoaa  who  announce  to  the 
public  a  readiness  to  cure  disease,  or  wbo 
use  It  connection  with  their  names  the  wont 
"I'ToresBor.''  or  any  woi-d  Intended  to  desig- 
nate them  ss  practitioners  ot  medicine  l» 
any  of  11 


(October  T.  1002.) 

APPKAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Lawrence  Coun- 
ty convicting  him  of  practiaing  medicina 
without  a  license.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Jfr.  Speaeer  B.  Vvagh,  for  appellajit: 

The  law  in  question,  so  far  as  tbe  acta 
charged  and  proved  against  appellant  are- 
brought  within  its  purview  by  the  act  ot 
1901,  is  unconstitutional  and  void. 

ariffin  V.  Stale  en  rtt.  Ori/ptltt,  119  Ind. 
520,  2-2  N.  E.  7 ;  Stale  e»  rel.  Law  v.  Blend, 
121  Ind.  S14,  23  N.  E.  Oil. 

It  in  not  a  police  regulation.  To  be  such, 
it  must  be  reasonable  and  necessary,  and 
adapted  to  tbe  use  for  which  it  was  enact' 
ed. 

Minnesofo  v.  Barb^,  136  U.  S.  313,  34 
L.  ed.  455,  3  Inters.  Com.  R<^.  186,  10  Sup. 
Ct.  Rep.  302;  Muglcr  v.  A'onsaa,  123  U.  S. 
023,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  fi» 
Jacobs,  D8  N.  Y.  D8,  50  Am.  Rep.  636; 
Ja-miei«ji,  v.  IndtiifHi  Xatvral  Gas  A  Oil  Co- 
128  Ind.  583.  12  L.  R.  A.  052,  3  Inters.  Com. 
Rep.  013,  28  N.  E.  76;  Stale  v.  Oerhardt, 
145  Ind.  430,  33  L.  R.  A.  313.  44  N;  E.  480; 
I!ilc\ic  V.  People,  155  111.  98,  29  L.  R.  A. 
79.  40  N.  B.  454. 

The  nets  of  appellant  do  not  fall  within 
the  meaning  of  the  terra  "practice  of  medi- 
cine" OS  used  in  the  decided  cases,  and  are 
not  injurious  to  the  public  health. 

Statr,  v.  Liffring,  61  Ohio  St.  39,  46  I.. 
R.  A.  334.  fl.i  N.  E.  168 ;  People  ate  of  Slate 
Bd.  of  Ifralth  V,  Blue  Mountain  Joe,  12» 
111.  370,  21  N.  E.  023:  Smith  v.  Lane.  24 
Hun.  032;  Nelson  v.  Slate  Bd.  of  HealtK 
32  Kv.  I..  Kep.  438,  50  L.  R.  A.  383,  67  S. 
W.  5(1 1. 

Befirc  an  act  can  be  considered  as  a  val- 
id police  regulation,  tbere  mnst  be  aoiiK  ap- 
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parent  dtiiiger  to  the  public,  and  the  remedy 
must  be  a  means  of  eTadicating  the  evil. 

LoeBch  V.  Koehlcr,  144  Ind.  278,  35  L.  R. 
A.  632,  41  N.  £.  32U. 

It  in  a  fundamental  right  of  every  Ameri- 
(»n  citizen  to  adopt  and  follow  such  indus- 
trial pursuit,  not  injurioua  to  the  commu- 
nity, as  lie  sees  fit. 

J'eople  V.  Marx,  99  N.  Y.  377,  52  Am.  Kep. 
34,  2  N.  E.  29. 

Appellant  has  an  estate  in  his  profesgion, 
of  which  the  act  deprived  him  without  due 
procesH  of  law,  in  violation  of  the  14th 
Amendment  to  the  Conatitution  of  the 
United  StateiL 

State  V.  iMomit,  115  ?Io.  307,  21  L.  E.  A. 
789.  22  S.  \V,  — 


Constitution. 

U.  S.  Const.  5th  ft  14th  Amendments; 
Ritehig  V.  People,  155  III.  98,  39  L.  R.  A. 
79,  40  N.  K.  454;  Fed.  Const.  Bill  of 
Kighte,  t  1. 

The  law  in  quesUon  is  prohibitive,  not 
only  against  appellsjit  and  his  class,  liut 
against  the  public  who  desire  to  contract 
for  his  servicer,  because  it  makes  the  em- 
ployment unlawful. 

Com.  V.  Perry,  165  Mass.  117,  14  L.  R.  A. 
325,  28  N.  E.  1128;  Slate  v,  Loomts,  115 
Mo.  .107,  21  L.  R.  A.  788,  22  S.  W.  360. 

The  act  discriminates  in  favor  of  non- 
residents. 

Blale  V.  Pennoi/er,  65  N.  H.  113,  5  L.  R. 
A.  709,  18  Atl.  878;  BcholU  v.  ataie,  BO 
Md.  729.  50  L,  R.  A.  411,  48  Atl.  326. 

The  provision  that  the  act  shall  not  ap- 

Ely  to  nurses  and  those  who  practise  op- 
}metry  grants  them  a  privilege  or  immu- 
nitv,  and  denies  to  appellant  the  equal  pro- 
tection of  the  laws. 

Barbier  v.  Connolly,  113  TJ.  S.  31,  28  L. 
ed.  924,  5  Sup.  Ct.  liep.  357;  Ifiisourt  v. 
Iiocis,  101  U.  S.  22,  tub  nom.  Boioman  v. 
bf^iiH,  25  L.  ed.  980;  ficKolle  v,  H(ofc,  90 
Md.  729,  50  L.  R.  A.  411,  46  Atl.  32(1. 

If  appellant's  acts  axe  a  practice  of  medi- 
cine, his  sviit^m  ia  a  system  ov  school  of 
medicine,     and     cannot     be     discriminated 

Stntc  V.  Mylod,  20  B.  I.  632,  41  L.  R.  A. 
428,  40  Atl.  753;  While  v.  C'arroil,  42  N. 
Y,  161,  1  Am.  Rep.  603;  Eatlman  v.  Slate, 
100  Ind.  280,  50  Am.  Rep.  400,  10  N.  E.  97. 

Xo  man  incurs  a  penalty  unless  the  acts 
which  subject  bim  to  it  are  clearly  within 
both  the  spirit  .ind  the  letter  of  the  statute 
imposinfi;  such  penalty. 

;:*  2»ir(c  UcSvlly,  77  Cal.  1C4,  19  Pac. 
237. 

3(esn-s.  Herrlll  Hoovmi  and  CabbIbs 
C.  Hadley,  with  Ur.  Wllll*in  L.  Taylor. 
Attorney  Genern.1,  for  appellee: 

The   medical   law   of   1897    waa  con^titu- 

Dffli'f  V.  Wett  Virginia,  129  U,  8.  114,  .12 
L.  ed.  623,  0  Sup.  Ct.  Rep.  231 ;  Eastman  v. 
Blate,  109  Ind.  278,  58  Am.  Rep.  400,  10 
N.  E.  97 ;  State  ea  ret.  Burroughs  v.  IVeft- 
t<n:  150  Ind.  607,  41  L.  R.  A.  212,  50  N'.  E. 
750. 
60  Ia  R.  A. 


The  amendment  of  1901  did  not  material- 
ly change  the  law. 

Acts  1807,  p.  255;  Acts  1901,  p.  475. 

While  it  in  no  way  changed  the  rules  of 
evidence,  such  a  change  would  have  been 
unobjectionable. 

Salston  V.  Lolkain,  IB  Ind.  305;  Robin- 
ton  V.  State,  84  Ind.  453;  Ueagy  v.  Slate 
ex  rel.  Forkner,  85  Ind.  283;  Sage  v.  State, 
127  Ind.  19,  20  N.  E.  667. 

The  amendment  would  have  been  valid  if 
it  bad  imposed  additional  qualificatioDs  and 
restrictions. 

flraj/  ¥,  Cortneelicut.  159  U.  S.  77,  40  L^ 
ed.  81,  10  Sup.  Ct.  Rep.  985;  Satcker  v. 
Kevj  York,  170  U.  S.  200,  42  L.  ed.  1007, 
18  Snp.  Ct.  Rep.  573;  Little  v.  Side,  80 
Neb.  752,  51  L.  H.  A.  719,  84  N.  W.  248: 
State  V.  Grarett,  85  Ohio  St.  289,  55  L.  R. 
A.  791,  82  N.  E.  325;  People  v.  Reetz,  127 
Mich.  87,  38  N.  W.  396;  People  v.  Gordon^ 
194  111.  560,  62  N.  E.  858. 

The  manual  treatment  administered  by 
the  appellant  was  covered  by  the  original 
law.  A  surgeon  is  "one  whose  profession 
or  occupation  is  to  cure  disease  or  injuries 
of  the  bodT  by  manual  operation." 

F.x  parte  Vrabb,  25  L,  J.  Bankr.  N.  8. 
40;  Allison  v.  Haydon,  4  Bing.  821:  Bou- 
vier's,  Bbick'^.  -ind  Rapalje  &  Lawrence'^ 
Dictionaries:  Little  v.  State,  60  Neb.  749.. 
51  L.  R.  K.  717,84  N.  W.  248;  State  v.  Bu»- 
iceU,  40  Neb.  158,  24  L.  R.  A.  88,  58  N.  W. 
728:  People  v.  Gordon,  194  111.  660,  62  N. 
E.  B.-ifl ;  Jones  v.  People  ujte  of  State  Bd.  of 
Health,  84  III.  App.  453;  Eagtman  v.  People- 
vse  of  Stale  Bd.  of  Health,  71  111.  App.  238; 
People  Mse  of  State  Bd.  of  Health  v.  Jones, 
92  111.  App.  447;  Bcnham  v.  State,  US  Ind^ 
112,  18  K.  E.  464:  Mayer  v.  Stale,  64  N,  J. 
L.  327,  45  Atl.  624;  Com.  v.  Si.  Pierre,  11 A 
Afass.  51,  56  N.  E.  4«2. 

The  amended  act  does  not  take  away 
property  without  due  process  of  law. 

Dent  V.  West  Virginia.  129  U.  S.  123,  S2 
L.  ed.  626,  9  Sup.  Ct.  Rep.  231;  Stale  ea 
rel.  Burrouffhs  v.  Webster,  150  Ind.  619,  41 
L.  R.  A.  218,  50  N.  E.  750 ;  France  v.  State, 
67  Ohio  St.  1,  47  S.  E.  1041;  Sfofe  ex  rel. 
Bypea  Medical  College  v.  Coleman,  64  Ohio. 
8t.  380,  55  L.  R.  A.  108,  80  N.  E.  688 ; 
State  V.  (Iravett,  65  Ohio  St.  289.  66  L.  R- 
A.  701,  62  N.  K.  326;  Blale  ex  rel.  Kellogg 
V.  Ciirrens,  111  Wis.  431,  56  L.  R.  A.  262. 
87  N.  W.  551 :  State  Bd.  of  Health  v.  Koy. 
22  R.  I.  538,  48  Atl.  802;  Re  CampbeU,  197 
Pa.  587,  47  Atl.  800;  People  v.  Phippin,  70 
Mich.  18,  37  N.  W.  888;  People  v.  Keels,. 
127  Mich.  87.  86  N.  W.  396;  Bat  parte  Spin- 
ney, 10  Nev.  336:  People  v.  Hasbrouck,  11 
Utah,  302,  39  Pac.  918;  Fox  v.  rcrrtlory,  2- 
Wash.  Terr.  301,  6  Pac.  p03:  State  v.  Carey, 
4  ^\■a8h.  427,  30  Pac.  720. 

The  amended  act  in  not  objectionable  as 
elns.*  legislation,  as  it  alTects  nonresident 
physicians. 

Fra»ec  v.  Stale,  57  Ohio  St.  23,  47  N.  E. 
1041  :  State  v.  Ian  Doran,  109  N.  C.  869,. 
14  S.  E.  32:  Fox  v'.  Territory.  2  Wash. 
Terr.  301,  6  Pac.  603;  Com.  v.  Wilson,  11* 
Pa.  Co.  Ct.  521;  Com.  v.  Finn,  11  Pa.  Super. 
Ct.  626;  Re  Campbell.  197  Pa.  6B7,  47  Atl. 


1«S 


IlfDIASA    SUFBEUK   CODBT. 


Oct., 


£60;  State  ex  Tel.  Kellogg  v.  Current,  111 
Wis.  431,  56  L.  R.  A.  252,  87  N.  W.  581. 

Nor  e.a  it  affects  non itinerant  opticians, 
nurses,  and  osteopaths. 

f!late  ex  rel.  Kellogg  v.  CurreTis,  111  Wis. 
43B,  5fi  L.  K.  A.  252,  87  N.  W.  581;  Scholle 
V.  Slote,  flO  Mil.  739,  50  L,  R.  A.  413,  48 
Atl.  320;  Com.  v.  Wilson,  19  Pa.  Co.  Ct. 
525;  Com.  v.  Finn,  11  P«.  Supe:-.  Ct.  824; 
atale  V.  CaH,  121  N.  C.  847.  28  S.  E.  517; 
State  V.  Bair,  112  Iowa,  4GS,  51  L.  R.  A. 
776,  84  N.  W.  532:  Little  v.  State,  80  Neb. 
751,  51  L.  R.  A.  718,  84  N.  W.  248;  East- 
man V.  People  use  of  8tate  Bd.  of  Health. 
71  111.  App.  238;  ^'elaon  v.  State  Bd.  of 
Health.  22  Ky.  L.  Kep.  438,  50  Jj.  R.  A. 
383,  57  S.  W.  501;  State  v.  Lijiing.  01 
Ohio  St  3n,  46  L.  E.  A.  334.  55  N.  E.  168; 
Com.  V.  Thompson,  24  Pa.  Co.  Ct,  887: 
People  V.  Oordon,  184  111.  500,  02  IT.  E.  800; 
J>.nea  v.  People  use  of  Slate  Bd.  of  Health, 
84  III.  App.  456. 

Nor  as  it  aflects  schools  of  medicine. 

Allopathic  Slate  Bd.  of  Medical  Escamin- 
er«  V.  Fo<tter,  50  I^.  Ann.  1374,  24  So.  800; 
DoKdell  V,  McBride,  18  Tex.  Civ.  App.  045, 
46  S.  W.  397,  82  Tex.  239,  47  S.  W.  524; 
Stnle  T.  Carey,  4  Wa«h.  420,  30  P«c.  720; 
Re  Vamphell,  107  Pa,  588,  47  Atl.  800;  Peo- 
ple V,  Gordon,  .194  III.  560,  02  N.  E,  800. 

The  title  is  sulTicieiit  to  include  magnetic 

Jones  y.  People  use  of  Stale  Bd.  of 
Health,  84  111.  App.  453 :  People  v.  Gordon, 
104  III.  560,  62  N.  E.  800;  People  use  of 
State  Bd.  of  Heaitk  v.  Blue  Mountain  Joe, 
120  IlL  376,  21  N.  E.  023;  Lillle  v.  State, 
60  Neb.  753,  51  L.  R.  A.  719,  84  N.  W.  248 ; 
People  V,  Phippin,  70  Mich.  13,  37  N.  W. 
8S3;  Re  Campbell,  197  Pa.  58S,  47  Atl.  880: 
Hardinfr  v.  People,  10  Colo.  391,  15  Pac. 
727;  Slate  r.  Ottman,  6  Ohio  8,  i  C.  P. 
Dec.  268;  AUopathio  State  Bd.  of  Medical 
Examiners  v.  FoKler,  50  La.  Ann.  1308,  21 
So.  80!i;  Slate  ex  rel.  U'j/iine  v.  Lee,  100  La. 
400,  31  So.  14. 

Glllett,  J.,  delivered   the  opinion  of  the 

Appellant  was  proaeeuted,  by  afBdavit 
and  infomiatioti,  for  practising  medicine 
without  a  license.  There  were  three  counts 
in  the  affidavit  and  information.  Appellant 
moved  to  quash  each  count  thereof,  but 
his  motion  was  overruled,  and  he  excepted. 
Upon  isisue  joined,  a  trial  whs  had,  that  re- 
sulted in  a.  finding  of  guilty  as  charjced  in 
each  count.  Judgment  was  rendered  in  ac- 
cordance with  the  finding,  A  n-olion  for  a 
new  trial,  in  connection  with  n  proper  as- 
signment of  error,  prc-ciitB  the  further 
nuostion   as   to   the   aufnoiency   of   the   evi- 

Thc  fli-st  count  of  the  affidavit  and  in- 
formation was  in  Jitr  form  prescribed  W 
statuU-.  I  8,  p.  475,  Acta  1901  (Burns's 
Rev.  Stat.  1001,  {  7323cl.  It  is  contended 
notwithstanding,  that  the  charge  is  inuilTi- 
cient  because  of  uncertainty.  In  Bcnham  v. 
State,  116  Ind.  112.  18  N.  K.  454,  which  was 
a  prosecution  for  a  like  offenw,  the  charge 
was  in  the  same  (rpneral  form,  and  it  was 
held  sufficient  by  tirs  court.  It  was  there 
40  L,  R.  A. 


aaid :  "We  are  of  opinion,  howerer,  that 
the  indictment  in  this  case  is  not  open  to 
the  objection  that  it  does  not  Btat«  the  of- 
fcnw  charged  with  sutBcient  certainty.  The 
cITeiise  char)::ed  against  appellant  herein  is 
purely  a  statutory  offense, — that  is,  it  was 
created  and  defined  and  its  punishment  pre- 
scribed by  the  provisions  heretofore  quoted 
of  the  above -entitled  act  of  April  11,  1885. 
In  such  a  case  it  has  been  held  ty  this 
cobrt,  as  a  ^neral  rule,  that  an  indictment 
or  information  will  be  sufficient  to  with- 
stand a  motion  to  quasli  it  it  charge  the  of- 
fense in  the  language  of  the  Bta.tute,  or  in 
terms  substantially  equivalent  thereto. 
/foirard  v.  State,  87  Ind.  68;  Stale  v.  Mil- 
ler, m  Ind.  70;  Lill^  v.  Stale,  111  Ind. 
324,  12  N.  E,  501;  Trout  v.  atale.  111  Ind, 
400,  12  N.  E.  1005.  In  the  case  under  con- 
sideration it  is  conceded  on  behalf  of  appel- 
lant that  the  oHense  charged  is  a  statutory 
offense,  and  that  the  indictment  cbargea 
him  with  such  ofTenHC  substantially  in  the 
lanpfuage  of  the  statute.  In  Eastman  v. 
Slate,  109  Ind.  279,  68  Am.  Rep.  400,  10  S. 
E.  97,  the  appellant  was  prosecuted,  as  wc 
mny  infer  from  the  opinion  of  the  cou^t,  as 
is  the  defendant  in  the  case  in  hand,  for  un- 
lawfully practising  medicine  without  hav- 
ing; first  procured  from  the  proper  cterk  a 
license  so  to  do.  In  th?  case  cited  the  auSi- 
eiency  of  the  charge  seems  to  have  been 
challenged,  and  upon  thia  point  the  couii, 
there  ^aid;  'The  offense  is  charged  in  the 
language  of  (he  statute,  and  this  is  suffi- 
cient. Stale  V.  Miller.  08  Ind,  70,  and  case« 
cited;  Oractcr  v.  State.  105  Ind.  271,  4  N. 
E.  401;  -4itf(e  v.  State,  6  Tox.  Ap^.  202.'" 
P.  114,  116  Ind.,  and  p.  455,  18  N.  E.  Vari- 
ous acts  may  enter  into  the  offense,  but  the 
acts,  whether  many  or  otherwise,  constitute 
but  one  substantive  offense,  created  by  S  1 
of  the  act  of  1897  (Burna's  Rev.  Stat  1901, 
%  73114),  namely,  the  offense  of  practising 
medicine,  surgery,  or  obstetrics  without  a 
license.  As  was  said  by  this  court  in  Shil- 
iiiifi  v.  Stale,  5  Ind.  443:  "Whenever  the 
charge  consists  of  a  scries  of  acts,  they  need 
not  be  specially  described,  because  they  are 
not  the  olTeiise  itself,  but  merely  go  to  make 
up  the  evidence  of  the  offense."  It  is  prop- 
er to  consider  in  addition  the  effect  of  the 
provision  of  the  statute  as  to  what  shall  be 
a  sullicient  chaige.  We  cite  as  authorities 
bearing  upon  this  question  the  following 
ca*>s:  'Riggs  v.  State,  104  Ind.  201,  3  N. 
E.  88G;  Slate  v.  Learned,  47  Me.  426,  433: 
State  V.  Corson,  59  Me.  137;  Wolf  v.  Stale. 
Itl  Ohio  St.  248;  Turpin  v.  State,  19  Ohio 
St.  540;  Cathcart  v.  Com.  37  Pa,  108  ;  Ooer- 
sen  v.  Com.  99  Pa.  388;  Slate  v.  Jforjwn, 
112  Mo.  202.  20  S.  W.  456,  and  cases  there 
cited.     As  there  was  no  relaxing  of  the  re- 

Juirement  that  the  ultimate  substantive  of- 
i?nsc  should  be  stated,  we  think,  especially 
in  view  of  the  above  authorities,  that  there 
has  bpen  no  denial  of  the  right  of  appellant 
to  demand  the  ni-ture  and  cause  of  the  ac- 
cu  tot  ion  against  him. 

It  appears  from  the  evidence  that  at  the 
time  in  question  the  appellant  practised 
magnetic  healing,  and  haa  done  so  for  eight 
year:;   prior   thereto;    that   he  did   not   use 
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medicines  or  enrgery;  that  he  held  himaeU 
out  AH  a  mimetic  healer,  advertiaed  as 
•ucb,  And  stjled  himsetf  "FrofeBBor;"  that 
be  was  not  a  graduate  of  any  school  of 
medicine.  And  had  no  license;  that  he  diag- 
nosed cases  entirely  by  the  nerves;  that  on 
the  8th  da;  of  April,  1901,  one  Edward 
Garv^  cnmc  to  him  to  he  treated  for  a  lame 
aaklej  that,  aft«r  examining  the  ankle,  ap- 
pellant diagnosed  the  case  as  rheuniatiam, 


thing  manual  about  it,  in  holding  the 
rlieted  parts  and  rubbing  them.  An  effort 
upon  the  pnjt  of  appellant,  while  testifying 
as  a  iviCneBR,  to  describe  magnetic  healing. 
WB"  prrfared  bv  the  statement  that  "it  a 
]iretty  hard  to  describe  for  people  to  under- 
Htaiid."  At  this  point  he  was  interrupted 
by  the  court,  and  the  subject  does  not  seem 
to  linve  been  pursued  further.  Appellant 
charged  and  received  $1  for  the  treatment 
that  he  gave  SAid  Garvey.  There  can  be  no 
question  as  to  appellant's  guilt,  if  the  act 
under  which  he  was  convicted  is  valid. 

At<!>iiining,  for  the  time  being,  the  valid- 
ity of  the  statute,  we  do  not  think  that  any 
question  is  preaented  as  to  the  sufficiency 
of  the  second  and  third  counts  of  the  affi- 
davit And  information.  The  rule  of  tbe 
criminal  Ian  is  that  when  there  is  a  good 
oount  and  a  bad  count,  and  a  generAl  ver- 
diot  of  guilty  is  returned,  on  which  judg- 
ment is  rendered,  it  will  be  presumed  on  Ap- 
peal that  the  judgment  was  rendered  on  the 
good  count.  I'oners  v.  Stale,  87  Ind.  91. 
It  is  true  that  the  finding  affirmatively  ap- 
pears to  have  been  based  on  each  count,  but 
m  a  case  of  this  kind,  where  there  is  one 
HUffieicnt  count  (assuming  the  validity  of 
the  statute),  and  that  count  is  estahlhhed 
bv  evidence  oE  a  single,  substantive  transac- 
tion, admitted  by  the  appellant,  we  think 
that  questions  as  to  the  suQiciency  of  other 
counts  of  the  affidavit  and  information  are 

The  prosecution  in  this  case  is  based  on 
the  act  of  March  8,  1807  (Acts  1S97,  p. 
2551,  and  its  subsequent  amendments. 
Bums's  Rev.  Stat.  1901,  |!  7318-7323c. 
Certain  sections  of  the  act  of  1897  were 
amended  bv  an  act  passed  in  1890.  Acts 
1899,  p.  247.  Bv  an  act  passed  in  1901,  i 
S  of  the  original  act  was  amended,  and  cer- 
tain sections  of  said  amended  act  of  1897 
were  in  turn  amended.  Acta  1901,  p.  475. 
The  act  as  it  now  stands  is  too  long  to  set 
ont  here.  It  will  reasonably  suffice  to  set 
out  th.lt  portion  of  {  B  of  the  act,  as  amend- 
ed in  1901,  that  precedes  the  provision  as 
to  what  a  charge  of  violating  the  act  shall 
contain.  Said  &rst  portion  of  the  section 
referred  to  it  as  follows:  "To  open  an  of- 
fice for  such  purpose,  or  to  Announce  to  the 
public  in  any  way  a  readiness  to  practise 
medicine  in  any  county  of  the  state,  or  to 
prescribe  for,  or  to  give  surgical  afsustance 
to.  or  to  beal,  cure,  or  relieve,  or  to  attempt 
to  heal,  cure,  or  relieve,  tboee  suffering 
from  injury  or  deformity,  or  disease  of 
mind  or  body,  or  to  advertise,  or  to  an- 
nounce to  tbe  public  in  any  manner,  a  readi- 


those  who  may  be  suffering  from  injury  or 
deform) t;,  or  disease  of  mind  or  body, 
shall  be  to  engage  in  the  practice  of 
medicine  within  the   meaning  of  this   act: 

Erovided,  that  nothing  in  this  act  shall 
e  construed  to  apply  to  or  limit  in  any 
manner  the  manufacture,  advertisement,  or 
sale  of  proprietary  medicines.  Tt  shall  alM> 
be  regarded  as  prnetising  medicine  within 
tbe  meaning  of  this  act,  if  anyone  shall  use 
in  connection  with  his  or  her  name  the 
words  or  letters,  'Dr.,'  'Doctor,'  'Professor." 
'M.  D.,'  or  'Healer,'  or  any  other  title,  word, 
letter,  or  designation  intending  to  imply  or 
designate  him  or  her  as  a  practitioner  of 
meilicine  or  surgery  in  any  of  its  branches: 
provided,  that  this  act  shall  not  be  con- 
strued to  apply  to  noni  tine  rant  opticians 
who  are  at  this  time  engaged  in,  or  who 
may  thereafter  engage  in,  the  practice  of 
optometry  in  this  state,  nor  to  professional 
or  other  nurses."  The  act  of  1897,  as 
imended  in  1899,  and  as  further  amended 
in  1901,  must  be  construed  as  though  the 
amendments  as  they  now  exist  had  been  in- 
corporated in  the  original  statute.  BlaJ:'- 
more  v.  Dolan,  50  Ind.  104;  Pomeroy  v. 
Benck,  149  Ind.  511,  49  N.  E.  370.  The 
appellant  challenges  the  validity  of  the 
amended  statute  as  applied  to  him.  This 
challenge  ia  based  largely  on  the  claim  that 
the  Amended  statute  is  tu  conflict  with  the 
14th  Amendment  to  the  Federal  Constitu- 
tion. That  Amendment  is  As  follows:  "All 
persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  there- 
of, are  citizens  of  the  United  States  and  of 
the  state  wherein  they  reside.  No  state 
'    "  make  or  enforce  anj'  law  which  shall 


to   heal. 


abridge  the  privileges 

iens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law;   nor 

deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  The 
privileges  and  immunities  clause  of  this 
amendment  has  no  application  to  the  denial 
that  is  complained  of  here.  SlavgMer- 
Hwtsc  Vnsrs,  16  Wall.  36,  21  L.  ed.  394; 
Zhiftciiii  v.  J/t'Mouri,  152  U.  S.  377,  38  L. 
ed.  485,  14  Sup.  Ct.  Rep.  570;  Cooley,  Const. 
Lim.  5th  ed.  pp.  491,  492. 

liut  the  last  two  clauses  of  the  amend' 
meut  challenge  our  attention.  These  are 
plnin  restrictions  upon  the  exercise  of  arbi- 
trary and  capricious  power  over  persons 
and  property  when  exercised  by  the  state 
through  any  of  its  agencies.  Ex  parte  Vir- 
ginia, 100  U.  S.  339.  25  L,  ed.  876;  Yick 
Wo  V.  Hopkins,  118  U.  S.  366,  30  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064;  Dmt  v.  We$t  Vir- 
ginia, 129  U.  S.  114,  32  L.  ed.  623,  9  Sup. 
Ct.  Rep.  23! ;  HoUen  v.  Hardy.  169  U.  S. 
.366,  42  L.  ed.  780,  IB  Sup.  Ct.  Rep.  383. 
Thia  amendment  greatly  expanded  the  pow- 
er of  the  Federal  courts  over  state  legisla- 
tion, and  conferred  a  like  power  upon  the 
courts  of  the  state,  except  in  instances 
where  like  restraints  were  already  embodied 
in  the  Constitutions  of  the  states.  A»  to 
the  provision  concerning  due  process  of  law. 
it  was  said  by  the  Supreme  Court  of  the 
,    or   relieve    United  StaUa  in  Bolden  t.  Bardy,  169  U. 
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S.  nee.  42  L.  ed.  7B(t,  is  Sup.  Ct.  Rep.  383: 
"Tiiis  court  baa  never  attempUd  to  define 
with   precision   the   words   'due    propeBB   of 


1  this 


It  is  Buflicient  to  buj  that  thi 
certain  immutable  principles  of  justice 
which  inhere  in  the  vciy  idea  of  free  gi 
ercment,  which  no  member  of  the  Uni 
maj  disregard  ;  as,  thB.t  no  man  shall  be  ci 
demned  in  his  person  or  property  without 
due  notice  and  an  opportunity  of  bein^ 
heard  in  hia  defense.'*  In  Dent  v.  West 
Virainia,  129  U.  S.  114,  32  L.  ed.  623,  9 
Sup.  Ct.  Rep.  231,  it  was  said  by  Mr.  Jus- 
tice Field,  in  pronouncing  the  opinion  of  the 
court:  "The  great  purpose  of  the  require- 
ment is  to  exclude  everything  that  is  arbi- 
trary and  capricious  in  l<^slation  affecting 
the  rights  of  the  citizen.  As  said  by  thiJ^ 
court  in  yick  Wo  v.  Hopkins,  spealting  by 
Mr.  Justice  Matthews;  'When 
the  nature  and  the  Uieory  of 
tions,  .  .  .  the  principles  upon  which 
they  -ire  supposed  to  rest,  and  revie' "  " 
history  of  their  development,  we  art 
strained  to  conclude  that  they  do  not, 
to  leave  room  for  the  plav  of  purely  per- 
nonal  and  arbitrary  power.'  116  U.  S.  3S6, 
30  Ij.  ed.  2Z0,  6  Sup.  Ct.  Rep.  1084.  See 
also  fmnoyer  v.  Weff,  95  U.  S.  714.  733,  24 
L.  ed.  66S,  572;  DavidBon  v.  Hew  Orteann, 
8«  U,  S.  97,  104.  107,  24  L.  ed.  616,  819, 
620;  Etirtado  v.  California,  110  U.  S.  516, 
23  L.  ed.  232,  i  Sup.  Ct.  Rep.  Ill ;  Missouri 
P.  R.  Co.  V.  H%mea,  115  U.  S.  512,  519,  29 
L.  ed,  4G3,  465,  6  Sup.  Ct.  Rep.  110."  P. 
124.  129  U.  6.,  p.  823,  32  L.  ed,,  and  p,  234, 
»  Sup.  Ct.  Rep,  The  right  to  contmct,  as 
a  means  of  acquiring  property,  is  put  on 
the  same  footing  as  the  right  to  property, 
Hotfcn  V.  Hardg,  169  O,  S,  366.  42  t.  ed. 
780,  18  Sup.  Ct  Rep.  383;  Dent  v.  West 
Virginia,  129  U.  S.  114,  32  L.  ed.  623.  9 
Sup,  Ct,  Rep.  231.  In  the  case  last  cited 
It  was  said :  "It  is  undoubtedly  the  right 
of  anv  citizen  of  the  United  States  to  follow 
any  tawful  calling,  busineBa.  or  profi 
he  may  choose,  subject  only  to  such  ri 
tions  as  are  imposed  upon  all  perso 
like  age,  sex,  and  condition.  This  right 
may  in  many  respects  be  considered  as  .i 
distinguishing  feature  of  our  republican  in- 
Hlitutions,  Here  all  vocations  are  open  to 
everyone  on  like  conditions.  Alt  may  be 
pursued  as  sources  of  livelihood,  some  re- 
qmring  years  of  study  and  great  learning 
for  their  successful  prosecution.  The  inter- 
est, or,  as  it  is  sometimes  termed,  the  es- 
tate, acquired  in  them,, — that  is,  the  right 
to  continue  their  proaecution.^is  often  ot 
great  value  to  the  possessors,  and  cannot  be 
arbitrarity  taken  from  them,  any  more  than 
their  real  or  personal  property  can  be  thus 
taken."  P.  121,  129  U,  S„  p,  625,  32  L.  ed., 
and  p.  233,  9  Sup.  Ct,  Rep.  It  was  not, 
however,  the  effect  of  the  last  two  clauses 
of  the  14th  Amendment  to  emasculate  the 
just  powers  of  the  states.  The  authority  of 
the  state  remains  to  so  control  the  conduct 
of  individuals  by  reasonable  laws  as  to  pro- 
tect the  welfare  of  the  community.  As  said 
by  Judge  Cooley;  "Any  accurate  state- 
ment of  the  theory  upon  which  the  police 
&B  I-IL  A. 


power  rests  irill  render  it  apparent  that  a 
proper  exercise  of  it  by  the  state  cannot 
cotnc  in  conflict  with  the  provisiona  of  the 
Constitution  of  the  United  SUt«8.  If  tbe 
power  extends  only  to  a  just  regulation  of 
rightR,  with  a  view  to  the  due  protection 
and  enjoyment  of  all,  and  does  not  deprive 
anyone  of  that  which  is  jui^tl3'  iind  properly 
hiK  own,  it  is  obvious  that  its  possession  by 
the  state,  and  its  exercise  for  the  regulation 
of  the  property  and  actions  of  its  citizens, 
cannot  well  constitute  an  invasion  of  na- 
tional jurisdiction,  or  afford  a  basis  for  an 
appeal  to  the  protection  of  the  national  au- 
thorities." Cooley,  Const.  Lim,  6th  ed.  707. 
See  also  BarUer  v,  Connolty,  113  U,  S.  27,  28 
L.  ed.  923,  6  Sup.  Ct  liep.  357 ;  Minneapolis 
<t  St.  h.  B.  Co,  V.  BeclCKith,  129  U,  S.  26,  33 
L.  ed.  585,  9  Sup.  Ct  Rep.  207 :  Bolden  v. 
nardy,  lliU  U,  S.  306,  42  L.  ed.  780,  18  Sup. 
Ct,  Rep.  383, 

The  most  extensive  and  pervading  power 
existing  in  tbe  states  by  virtue  of  their  gen- 
eral sovereignty  is  the  police  power.  "By 
the  public  police  and  economy,"  said  Sir 
William  Blackstonc,  in  his  Commentaries  on 
the  Laws  of  England,  "I  mean  the  due  regu- 
lation and  domestic  order  of  tbe  Kingdom, 
whereby  the  individuals  of  the  state,  like 
members  of  a  well- governed  family,  are 
bound  to  conform  their  general  behavior  to 
the  rules  of  propriety,  good  neighborhood, 
and  good  manners,  and  to  be  decent,  indus- 
trious, and  inoffensive  in  their  respective 
stations."  4  Bl.  Com.  p.  162.  "This  power 
is,  and  must  be,  from  itavery  nature, incapa- 
ble of  any  very  exact  definition  or  limitation. 
Upon  it  depends  the  security  of  social  order, 
the  life  and  health  of  the  citizen,  the  com- 
fort of  an  existence  in  a,  thickly  populated 
community,  tbe  enjoyment  of  private  and 
social  life,  and  the  beneficial  use  of  proper- 
ty." Slaughter-novse  Case*,  16  Wall,  36, 
62,  21  L.  ed.  394,  404,  There  are  doubtless 
some  rights  of  a  purely  personal  and  pri- 
vate character  that  their  possessor  does  not 
surrender  to  the  whole  people  by  becomint; 
a  member  of  organized  society.  Munn  v.  Itli- 
noin,  94  U.  S.  113,  124,  21  L,  ed,  77,  83.  But 
it  is  evident  that  he  must  concede  to  socie- 
ty, in  return  for  tbe  enjoyment  of  its  privi- 
Icffcs,  a  large  measure  of  authority  over  his 
conduct  and  possessions,  and  that  in  the 
process  of  development  from  a  rude  state  of 
society  to  a  complex  civilization  the  zone  of 

Krsonal  and  private  rights  that  are  beyond 
(i  si  stive  control  must  constantly  dimin- 
ish. Ilolden  V.  Hardy.  169  U.  S.  386,  42  L. 
ed.  780,  18  Sup.  Ct.  Rep,  383.  The  maxim. 
j3ic  utere  tuo  at  alienum  non  Ittdat  ("So 
use  your  own  that  another  you  may  not  in- 
jure"), is  the  source  of  the  police  power. 
and  furnishes  the  implied  condition  upon 
which  every  member  of  society  pOHseBSe^ 
and  enjoys  his  property,  Munn  v.  ItUttois, 
94  U,  S.  113,  124,  24  L.  ed.  77.  83;  Orient 
Fns.  Co.  V,  Dar/as,  172  U.  S.  567,  560.  43  L. 
ed.  552,555,  19  Sup.  CTt,  Rep.  2B1.  Under  the 
law  of  eminent  domain,  the  owner  of  prop- 
erly is  entitled  to  compensation  when  hi» 
property  is  actually  taken,  and,  while  the 
distinction  between  the  exercise  of  thi« 
power  and  that  of  the  police  pow«r  may 
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wnnetimes  be  difSeult  to  perceive  in  prac- 
tice, vet  in  t^eir  leading  theories  the;  are 
broftdlj  differentia-ted,  bj  reason  of  the  taxA 
that  if  the  imposition  of  the  burden  or  the 
control  of  the  privilu^  jviti  be  aflirmed  aa 
an  act  done  within  the  acope  of  the  police 
power,  under  exiating  laws,  then  there  is  no 
right  of  compeliBation.  To  that  extent 
must  the  individual  right  be  subordinated  to 
tbc  public  weal.  Under  this  power,  various 
burdens  are  imposed;  CriminaJs  are  de- 
prived of  their  liberty;  the  implements  of 
crime  are  destroyed;  vice  and  pauperism 
are  controlled;  noxious  trades  are  regulat- 
ed; nuisancea  are  euppressed;  children  are 
required  to  attend  school;  the  property  of 
infanta  and  persona  non  corapoa  is  placed  in 
the  control  of  others;  the  construction  of 
buildings  in  populous  neighborhoods  is  reg- 
ulat^^;    provision   is  raade  for   the  greater 


passengers    upon 


ail  ways     and 


employees  is  to  be  performed;  the  houre  of 
work,  in  employments  deleterious  t^  the 
bealtli,  limited;  the  eioploymeiit  of  children 
in  factories  prohibited;  pure-food  laws  are 
cnacteil;  phyaiciana,  dentists,  and  druggists 
arp  licenaed;  and  so  the  list  might  be  al- 
mofit  Indefinitely  expanded  by  specific  in- 
stances of  authorized  legislative  regulations 
(■uforcing  the  social  compact,  for  the  pro- 
tection of  life,  health,  morals,  property,  and 
the  general  weal  of  the  community,  until  we 
perceive   thst   definition   is   impossible,  and 


ual  liberty,  must,  in  the  abaenoe  of  other 
coubtitntional  restriction,  be  left,  as  the 
Federal  Supreme  Court  has  declared,  to  the 
gradual  processes  of  judicial  inclusion  and 
exclusion,  ss  the  cases  presented  for  deci- 
aion  require.  Davidson  v.  New  Orleans,  93 
a.  8.  07,  24  L.  ed.  816;  Bolden  v.  Bardy, 
18B  U.  S.  36«,  42  li.  cd.  780,  16  Sup.  Ct. 
Rep.  3S3. 

yor  hundreds  of  years  the  matter  of  the 
conservation  of  the  public  health  has  been 
%  leading  matter  of  police  control.  It  a 
man  bolds  himself  out  to  the  community  as 
•  person  iJtilled  in  the  science  of  healing. 
and  on  that  ground  seeks  the  opportunity  to 
exercise  the  skill  he  claims  to  possess,  his 
businesH  becomes  impressed  with  a  public 
character,  and  he  is  therefore  aubjcct  to 
reasonable  regulation  in  its  prosecution. 
This  court  upheld  the  medical  law,  as  it 
stood  in  the  year  tS97,  in  Btate  ex  rel.  Bur- 
roughs  v.  Webster,  ISO  Ind.  607,  41  L.  R.  A. 
212,  50  N.  E.  750,  and  the  authority  of  a 
state,  in  the  exercise  of  its  police  power,  to 
pass  a  reasonable  law  upon  that  subject, 
was  atlinned  by  the  United  States  Supreme 
Court  in  Dent  v.  West  Virginia,  129  U.  S. 
114.  32  L.  ed.  623,  9  Sup.  Ct.  Kep.  231.  Up- 
on the  authority  of  these  eases,  and  the 
many  esses  decided  by  the  courts  of  other 
states,  and  cited  in  the  ca.te  of  Btate  ex  rel, 
Burroiigha  v.  Webster,  150  Ind.  607,  41  L. 
K.  A,  213,  50  N.  E.  750,  we  might,  perhaps. 
without  discussion,  have  decided  most  of 
the  questions  involved  in  this  case:  but  as 
the  statutes  upon  which  the  judgments  in 
69  L.  R.  A. 


those  cases  rest  are  different  from  the  stat- 
ute here  under  consideration,  and  as  tha 
appellant  assails  said  act  as  an  unwarrant- 
ed invasion  of  bis  pursuit  of  a  business  that 
he  claims  is  at  least  harmless,  it  has  seemed 
to  us  jiroper  to  consider,  to  some  extent,  tha 
authority  of  the  state  to  control  him  in  the 
exercise  of  such  pursuit.  In  Dent  v.  West 
Virginia,  129  U.  3.  114,  32  L.  ed.  623,  » 
Sup.  Ct.  Sep.  231,  it  was  said:  "Few  pro- 
fessions require  more  careful  preparation  b^ 
one  who  seeka  to  enter  it  than  that  of  medi- 
cine. It  has  to  deal  with  all  those  subtle 
and  mysterious  influences  upon  which 
health  and  life  depend,  and  requires,  not 
only  a  knowledge  of  the  properties  of  vege- 
table and  mineral  subetancea,  but  of  the  hu- 
man body  in  all  ita  complicated  parta,  and 
their  relation  to  each  other,  aa  well  as  their 
influence  upon  the  mind.  Tbe  physician 
must  be  able  to  detect  readily  the  presence 
of  disease  and  prescribe  appropriate  reme- 
dies for  its  removal.  Everyone  may  hava 
occasion  to  consult  him,  but  comparatively 
few  can  judge  of  the  qualifications  of  learn- 
ing and  skill  which  he  possesses.  Reliance 
must  be  placed  upon  the  assurance  given  by 
his  license,  issued  by  an  authority  compe- 
tent to  jtidge  in  that  respect,  that  he  pos- 
Hes.ses  the  requisite  qualifications."  P.  122, 
129  U.  S.,  p.  623,  32  IL  ed.,  and  p.  233,  9 
Sup.  Ct.  Rep, 

Counsel  for  appellant  denounce  the  law 
in  question  as  "iui  attempt  to  determine  k 
question  of  science,  and  control  the  personal 
conduct  of  the  citizen  without  regard  to  his 
opinion,  and  in  a  matter  in  which  the  public 
is  in  no  wise  concerned."  We  think,  on  the 
contrary,  that  the  matter  is  one  of  very  con- 
siderable concern,  and  that  the  legislature 
is  the  appropriate  tribunal  to  determine  t^ 
degree  of  learning  that  those  who  gain  • 
livelihood  by  seeking  to  relieve  the  bodily 
ailments  of  others  should  possess.  While 
it  is  true  that  the  often-quoted  definition  of 
"police"  power  afforded  by  Chief  justice 
Shaw  in  Com.  v.  Alger,  7  Gush.  85,  contains 
the  limitation  that  auch  laws  must  be 
wholesome  and  reasonable,  yet  it  is  evident, 
Bs  the  power  to  enact  laws  has  been  confided 
to  tbe  legislstive  department,  that  a  very 
large  measure  of  authority  is  vested  in  that 
dejiartment  to  determine  what  is  reasonable 
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under  the  police  power.  The  courts  would 
never  venture  to  run  a  race  of  opinion  with 
the  legislature  upon  questiona  of  mere  ex- 
pediency. Such  a  course  would  be  a  gross 
judicial  usurpation   of   power. 

Appellant's  counsel  particularly  objects 
to  the  classification  that  the  statute  pro- 
vides for,  on  tbe  ground  that  it  is  unjust 
and  srbitrnry.     In  the  exercise  of  the  police 

Sower  there  must  needs  he  a  considerable 
iscretion  vested  in  the  legislature,  whereby 
some  people  have  rights  or  sulTer  burdens 
that  others  do  not.  Nevertheless,  if  the  ob- 
jection mentioned  has  any  real  basis,  the 
statute  muM;  be  condemned  by  the  courts. 
.\8  said  in  Barbxer  v.  Connottif,  113  U.  8. 
27,  28  L.  ed.  923,  6  Sup.  Ct.  Rep.  357: 
"The  14th  Amendment,  in  declaring  that  no 
state  'shall  deprive  any  person  of  life,  lib- 
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Jri>p«rt7  witbout  due  procesB  oi 
eny  to  any  person  \yitnin  its  ju 
risdiction  the  equal  protection  of  the  lawa, 
undoubtedly  intended,  not  only  that  there 
should  be  no  arUtrary  deprivHtion  of  life 
or  liberty,  or  arbitrary  epoliatioaof  proper- 
ty, biit  that  equal  protection  and  securit;; 
should  be  given  to  all,  under  like  ctrcum- 
Btances,  in  the  enjoyment  of  their  personal 
and  civil  riehts;  that  all  pereons  ihould  be 
equally '  entitled  to  pursue  their   huppine"' 


country  for  the  protection  of  their  perBOD! 
sjid  property,  the  prosecution  and  redress  ol 
wrongs,  and  the  enforcement  of  contracts: 
that  no  impediment  should  be  interposed  to 
the  pursuits  of  anyone,  except  as  applied  to 
the  same  pursuits  by  others  under  like  cir- 
cumstances; that  no  greater  burdens  should 
be  laid  upon  oue  than  are  laid  upon 
others  in  tne  same  calling  and  condition; 
and  that  in  the  administration  of  criminal 
justice  no  difTereut  or  higher  punishment 
should  be  imposed  upon  one  than  such  as  is 

?rcsci-ibed  to  all  for  like  olTenses."  P. 
13  U.  S.,  p.  024,  28  L.  cd.,  and  p.  35B,  S 
Sup.  Ot.  Rep.  The  statute  of  a  state  that 
deprives  any  person  of  his  life,  liberty,  or 
property  without  due  process  of  law,  or 
that  denies  to  any'person  within  the  juris- 
diction of  the  state  the  equal  protection  of 
the  laws,  cannot  be  upheld  on  the  theory 
that  it  is  an  exercise  of  the  power  of  classi- 
fication. Connolly  v.  Union  Seicer  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  87B,  22  Sup.  Ct. 
Rep.  431.  It  is  undoubtedly  true,  as  stated 
W  Jud^  Cooley,  that  a  proper  exercise  of 
the  police  power  cannot  come  in  conflict 
with  the  national  jurisdiction,  but,  after 
all,  the  ultimate  test  of  propriety  must  be 
found  in  the  limitations  of  the  14bb  Amend- 
ment, since  it  operates  to  hedge  in  the  field 
of  the  police  power  to  the  eitent  of  prevent- 
ing the  enforcement  of  statutes  in  denial  of 
the  rights  that  the  amendment  protects. 
Especially  in  cases  where  statutes  arc  en- 
acted thst  deny  to  persons  the  riffht  to  fol- 
low their  accustomed  vocations  in  life,  while 
the  same  right  is  granted  to  others,  arc  the 

substantial  basis  in  reason  and  justice  for 
the  discrimination.  The  Connolly  Cafe, 
al>ove  cited,  is  the  latest  expression  of  the 
United  States  Supreme  Court  upon  this 
general  subject.  In  that  ease  what  is  popu- 
larly termed  an  "anti-trust  act,"  denying  to 
oifending  corporations  the  right  to  enforce 
their  contracts  by  suit,  was  condemned  be- 
cause of  a  section  thereof  that  provided 
that  the  provisions  of  the  act  should  not 
apply  to  agricultural  products  or  live  stock 
while  in  the  hands  of  the  producer  or  rais- 
er. In  disposing  of  the  question  the  court, 
at  page  56.1,  184  U.  S.,  page  691,  48  L.  ed., 
and  page  441,  22  Sup.  Ct.  Rep.,  said:  |'It 
is  one  thing  to  exert  the  power  ol  taxation 
so  as  to  meet  the  expenses  of  government, 
and  at  the  same  time  indirectly  to  build  up 
or  protect  particular  interests  or  industries. 
It  It  quite  a  different  thing  for  the  state, 
under  its  general  police  power,  to  enter  the 
domain  of  trade  or  commerce,  and  discrimi- 
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nate  against  some  by  declaring  that  par- 
ticular classes  .  .  .  shall  be  exempt 
from  the  operation  of  a  general  statute  mak- 
ing it  criminal  to  do  certain  things  connect- 
ed with  domestic  trade  or  commerce."  01 
course,  the  point  decided  in  the  above  caw 
is  only  illustrative  of  the  proposition  that 
enactments  within  the  domain  of  the  police 
power  may  be  obnoxious  to  the  Federal  Con- 
stitution by  reason  of  an  arbitra^  exercise 
of  the  power  of  classificatioa.  The  power 
of  reasonable  classiGcation,  however,  exists. 
J/issouri  v.  Leicis,  101  D.  S.  22,  31,  ntb 
nom.  Bowman  v.  Leiris,  25  L.  ed.  989,  992; 
Borbter  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  357;  Hayes  v.  MiMonn, 
120  U.  S.  68,  71,  30  L.  ed.  578,  580,  7  Sup. 
Ct.  Rep.  350.  And  in  cases  where  there  U 
room  for  the  presumption  that  a  substantial 
and  just  reason  furnirfied  the  basis  for  leg- 
islation enacted  in  Uie  carrying  out  of  a 
public  purpose,  the  efercise  of  the  legisla- 
tive discretion  in  the  establishing  of  a  claa- 
siiication  must  be  respected  by  the  courts. 
Boidm  V.  Hardy,  160  U.  8-  368,  42  L.  ed. 
780,  IS  Sup.  Ct.  Rep.  383. 

We  do  not  think  that  there  la  Involved  in 
this  case  a  question  as  to  the  authority  of 
the  legislnture  to  discriminate  against  a 
particular  school  of  practitioners.  We  are 
not  judicially  advised  that  magnetic  heal- 
ing, so-called,  is  so  far  based  on  co-ordinat- 
ed, arranged,  and  ^stematized  knowledge 
that  it  caji  be  termed  a  science,  or  that  any 
considerable  degree  of  instruction  is  a  pre- 
requisite to  its  prosecution,  as  it  is  actually 
practised  by  those  whose  knowledge  does 
not  go  beyond  the  manifestation  of  Uie  phe- 
nomena of  magnetiMn.  It  may  have  been 
the  judgment  of  the  legislature,  in  its  im- 

Elied  exclusion  of  appellant,  that  both  the 
mitations  of  value  that  the  treatment  pos- 
sessed and  the  dangers  attending  it  made  it 
wise  to  confine  its  use  to  a  body  of  men  in 
whose  bands  it  would  be  safer  to  intrust  it, 
because  of  their  education  in  subjects  rele- 
vant to  its  administration.  The  l^iela- 
ture,  in  judging  of  a  matter  of  this  kind, 
was  Buthoii^  to  give  heed  to  the  opinions 
of  scientillc  men,  and,  presuming  that  it  did 
so,  it  doubtless  found  substantial  reason  for 
the  act  of  exclusion  complained  of.  Judged 
by  such  authority,  it  appears  that,  while 
the  practice  of  magnetic  healing  is  .based  on 
some  elements  of  ascertained  knowledge,  yet 
that  its  prosecution  is  attended  with  dan- 
ger to  such  a  degree  that  the  legislature 
was  justified  in  its  effort  to  take  it  out  ol 
the  hands  of  empirics.  Thus,  J.  Q.  McKen- 
drick,  professor  of  the  institutes  of  medi- 
cine. University  of  Glasgow,  in  concluding 
his  learned  article  on  "Animal  Magnetism 
in  the  Bncyciopsedia  Britannica,  says:  "It 
is  evident  that  animal  magnetism  or  hypno- 
tism is  a  peculiar  physiological  condition 
excited  1^  perverted  action  of  certain  parts 
of  the  cerebral  nervous  organs,  and  that  it 
is  not  caused  by  any  occult  force  emanating 
from  the  operator.  Whilst  all  the  phenom- 
ena cannot  be  accounted  for,  owing  to  the 
imperfect  knowledge  we  possess  of  the  func- 
tions of  the  broin  and  cord,  enough  has  been 
stated  to  show  that  just  in  proportion  a* 
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our  knowled^  has  incressed  has  it  been 
pMEnble  to  give  &  rational  ezplaDation  of 
the  phenomena.  It  ie  also  clear  that  tbe 
perverted  condition  of  the  nervous  appara- 
tuB  in  hypnotiem  is  of  a  aeriouB  character, 
and  therefore  that  these  experiments  should 
not  be  performed  hj  ienorajit  empirio  ' 
tbe  sake  of  gain,  or  with  a  view  of  causing 
amuaement.  Nervous  persons  may  be  seri- 
ously injured  by  being  subjected  to  such  ex- 
periments, more  especially  if  they  undergo 
them  repeatedly,  and  it  should  be  illegal  to 
have  public  exhibitions  of  the  kind  ail  '  ' 
to.  The  medical  profeseiou  has  at"  ... 
been  rightly  jealous  of  the  employment  of 
hypnotism  in  the  treatment  of  disease,  both 
from  fear  of  the  effects  of  such  operati 
on  the  nervous  systems  of  excitable  people, 
and  because  auch  practice  is  in  the  boiler 
land  of  quackery  and  of  imposture.  Still, 
in  the  hands  of  skilful  men,  there  is  no  rea- 
son why  the  proper  employment  of  a  method 
influencing  the  nervous  system  so  power- 
fully as  hypnotism  should  not  be  the  means 
of  relieving  paiu  or  of  remedying  disease." 
As  appellant  was  without  the  license  pro- 
vided for  by  statute,  it  may  be  presumed 
that  be  was  engaged  in  empiricism,  which 
ie  defined  as  a  practice  of  medicine  (using 
that  term  in  its  popular  sense)  founded 
mere  eitperience,  without  the  aid  of  ecie 
or  a  knowledge  of  its  principles.  The  state 
has  by  no  means  denied  the  right  to  seek  to 
relieve  persons  aS^cted  with  rheumatism  by 
tiie  process  of  manipulating  and  kneading 
the  diseased  or  affected  parts,  with  or  with- 
out the  element  of  hypnotic  sngsestion,  but 
the  legislature  has  sought  to  deny  to  all 
persona  the  right  to  do  the  acta  denominat- 
ed by  statute  as  "engaging  in  the  practice 
of  medicine"  unless  they  possess  the  certi9- 
cate  required.  The  statute  in  question,  in 
its  general  scope,  goes  no  further  than  to 
establish  a  standard  that  may  be  attained 
by  reaaonable  application,  and  the  mean  a 
has  an  appropriate  relation  to  the  end. 
There  is  plainly,  as  applied  to  tJie  case  in 
band,  no  arbitrary  or  unreasonable  depriva- 
tion of  right.  In  the  language  of  the  court 
in  Dent  y.Weat  Tirginia,  12B  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231 :  "The  na- 
ture and  extent  of  the  qualiflcationa  re- 
quired must  depend  primarily  upon  the 
judgment  of  tbe  sta.te  as  to  their  necessity. 
If  they  are  appropriate  to  the  calling  or 
profession,  ajid  attainable  by  reasonable 
Btudv  or  application,  no  objection  to  their 
validity  can  be  raiaed  because  of  their 
stringency  or  difficulty.  It  is  only  when 
they  have  no  relation  to  such  calling  or  pro- 
fession, or  are  unattainable  by  such  reason- 
able study  and  application,  that  they  can 
operate  to  deprive  one  of  his  right  to  pursue 
a  lawful  vocation." 

We  will  now  proceed  to  consider  the  ele- 
ments in  the  l^slative  scheme  of  clasaiflca- 
tion  of  which  complaint  is  particnlarly 
made.  The  Amendment  of  1890  provides 
that  the  law  shall  not  apply  "to  any  physi- 
cian or  surgeon  who  is  legally  qualified  to 
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Eractise  in  the  state  or  territory  in  which 
e  resides,  when  in  actual  consultation  with 
a  legal  practitioner  of  this  state,  nor  to  any 
physician  or  aurgeon  residing  on  the  border 
of  the  stat«  and  duly  authorized  to  practise 
under  the  laws  thereof,  whose  practice  ex- 
tends into  tbe  limits  of  this  stale.  Provid- 
ed, that  such  practitioner  shall  not  open  an 
office  or  appoint  a  place  to  meet  patients  or 
receive  calls  within  the  limits  of  this  state." 
The  people  of  the  state  ought  not  to  be  de- 
prived of  the  opportunity  to  call  in  consul- 
tation with  their  own  physicians  and  sur- 
geona  eminent  and  skilful  physicians  and 
surgeons  of  other  etatee,  and  considerations 
of  convenience  to  the  people  doubtless 
prompted  tbe  establishing  of  the  exception 
to  the  operation  of  the  law  in  the  case  of 
physicians  and  surgeons  residing  on  the 
borders  of  the  state.  Even  the  members  of 
this  class  must  be  authorized  to  jiractise  . 
under  the  laws  of  the  states  in  which  they 
respectively  live,  where  it  may  be  fairly 
presumed  that  there  are  reasonable  restric- 
tions. Like  provisions  have  been  upheld  by 
other  courts.  France  v,  State,  57  Ohio  St. 
11,  4T  N.  E.  1041 ;  State  v.  Van  Boron,  109 
N.  C.  864,  14  S.  E.  32;  Foa  v.  Territory,  2 
Wash.  Terr.  207,  6  Poc.  603;  Com.  v.  lPt7- 
aon,  19  Pa.  Co.  Ct.  621;  Cr>m.  v.  Finn,  11 
Fa.  Super.  Ct.  620;  Scholle  v.  State.  90  Md. 
729,  SO  L.  R.  A.  411,  40  Atl.  326.  The  lines 
of  employment  of  the  optician  and  that  ap- 
pellant was  pursuing  are  so  diverse  as  to 
raise  no  question  ae  to  the  power  of  the  leg- 
islature to  discriminate  between  them. 
There  is  in  this  instance  wanting  the  "like 
circumstances"  necessary  to  raise  any  ques- 
in  of  arbitrary  discrimination.  .Ifisfloiiri 
Ijiteis,  101  U.  8.  22,  31,  *u6  nom.  Boio- 
tn  V.  Letcis,  25  L.  ed.  980,  1)92;  Barbier 
Connolly,  113  U.  S.  27,  28  L.  ed,  923,  6 
Sup.  Ct.  Rep.  367;.ffayeg  v.  Missouri,  120 
U.  8.  88,  71,  30  L.  ed.  578,  580,  7  Sup.  Ct. 
Rep.  -150.  The  exception  in  favor  of  pro- 
fessional and  other  nurses  might  present  a 
question  of  difficulty  if  appellant  were  only 
charged  with  an  act  that  might  be  properly 
described  as  nur^ng,  but  he  is  impliedly 
:baj^ed  under  the  first  count  with  a  viola- 
ion  of  the  statute  in  other  particulars,— 
particularly  iu  the  manner  in  which  he  held 
himself  out.  As  said  by  the  supreme  court 
of  Illinois  in  People  v.  Gordon,  1B4  111,  560, 
.  ,  62  N.  E.  858,  361 ;  "We  all  agree  that 
the  objects  and  purposes  of  this  and  similar 
statutes  ore  to  protect  the  sick  and  Buffer- 
ing, and  the  community  at  large,  against 
the  ignorant  and  unlearned,  who  hold  them- 
selves out  as  being  posaeased  of  peculiar 
skill  in  tbe  treatment  of  disease, — from 
holding  Uiemeelvea  out  to  the  world  as  phy- 
sicians and  surgeons  without  having  ac- 
quired any  knowledge  whatever  of  the  hu- 
man system,  or  the  diseases  and  ailments  to 
which  it  is  subject.  Without  some  knowl- 
edge of  the  location  and  offices  of  the  vari- 
ous nerves,  muscles,  and  joints,  the  manip- 
ulation of  those  parts  and  the  fiexing  of  the 
limbs    cannot    be    intelligently,    if,    indeed, 
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aafely,  practised.  Merely  ^ving  maasazo 
treatment  or  bathing  a  patient  is  very  dtf- 
ferent  from  advertising  one's  business  or 
calling  to  be  that  of  a  doctor  or  physician, 

and,  as  nuch,  ad  ministering  osteopathic 
treatment.  The  one  properly  falls  within 
the  profession  of  a  trained  nurse,  while  the 
other  does  not." 

Appellant's  counsel  further  objects  to  a 
claKsifi cation  that  excludes  appeJIant  from 
following  his  business,  while  it  permits  the 
granting  of  licenses  to  practise  osteopathy. 
"Osteopathy"  is  defined  by  the  Annual  En- 
cyclopipdia  for  1900  (p.  554|  as:  "A  meth- 
od of  treating  diseasea  of  the  human  body 
without  the  use  of  drugs,  by  means  of  ma- 
nipulations applied  to  various  nerve  cen- 
ters,— chiefly  those  along  the  spine, — with 
a  view  to  inducing  free  circulation  of  the 
blood  and  lymph,  and  an  equal  distribution 
of  the  nerve  forces.  Special  attention  ia 
given  to  the  readjustment  of  any  bones, 
muscles,  or  ligaments  not  in  the  normal  po- 
sition." The  encyclojiKdia  nan.es  some 
seven  osteopathic  colleges,  and  states  that 
the  prescribed  course  of  study  covers  a  pe- 
riod of  four  terms,  of  five  months  each,  and 
that  the  curriculum  includes,  in  addition 
to  the  theory  of  clinical  demonstration  of 
osteopathy,  demonstrative  and  descriptive 
anatomy,  histology,  chemistry,  phyaiologj', 
hygiene,  patholt^y,  phydological  paycholo- 
gy,  dietetici,  obstetrics,  and  minor  surgery. 
^e  classiflcation  under  consideration  seems 
to  be  based  on  mental  competency,  and  is 
far  from  arbitrary.  We  tiiink,  therefore, 
that  this  objection  is  without  merit. 

Appellants  counsel  further  contend  that 
the  section  of  the  statute  of  1901  that  we 
have  quoted  is  invalid  for  the  want  of  a 
sullleient  title.  Section  19  of  article  4  of 
the  Indiana  Constitution  ordains  that 
"every  act  shall  embrace  but  one  subject 
and  matter*  properly  connected  therewith ; 
which  subject  ^all  be  expressed  in  the 
title."  As  the  acts  of  1899  and  1901  both 
purport  to  be  amendatory  of  the  act  of 
ISOT,  it  ia  proper  to  determine  the  question 
ruised  by  considering  whether.  If  S  8  had 
been  a  part  of  the  original  act,  it  would 
have  been  suHicientty  entitled.  The  title  of 
the  last-mentioned  act  reada  as  follows : 
"An  act  regulating  the  practice  of  medicine, 
surgery,  and  obstetrics,  providing  for  the 
issuing  of  licenses  to  practise,  providing  for 
the  appointment  of  a  state  board  of  medical 
registration  and  examination  and  defining 
their  duties,  defining  certain  misdemeanors 
and  providing  penalties,  and  repealing  all 
lawii  in  conilict  therewith  and  certain  acts 
therein  Bpeci6ed."  It  is  not  required  that 
the  title  to  an  act  should  be  an  epitome  of 
the  act.  It  ia  the  "subject"  of  the  act,  and 
not  the  "matters  properly  connected  there- 
with," that  the  Constitution  requires  to  be 
"expressed  in  the  title."  As  stated  by 
Frazer,  J.,  in  Hingle  v.  Slate,  24  Ind.  28, 
32:  "The  mischiefs  intended  to  be  prevent- 
imI  by  the  section  were  two:  First,  the 
passage  of  any  act  under  a  false  and  delu- 
sive title,  which  did  not  indicate  the  sub- 
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ject-matter  contained  in  the  act, — a  trick  by 
which  members  of  the  legislature  had  been 
deceived  into  the  support  of  measures  in 
ignorance  of  their  true  character;  second, 
the  combining  together  in  one  act  of  two  or 
more  subjects,  having  no  relation  to  each 
other, — a  method  by  which  niembera,  in  or- 
der to  procure  such  legislation  as  they 
wished,  were  often  constrained  to  support 
and  pass  other  measures  obnoxious  to  them, 
and  possessing  no  intrinsic  merit."  The 
subject  of  the  act  in  question  may  be  sail! 
to  be  a  regulation  of  the  practice  of  medi- 
cine, sur^ry,  and  obstetrics.  Is  this  sub- 
ject sujlicicntly  definite  to  authorize  the  en- 
actment in  question!  It  seems  to  us  that 
the  matters  mentioned  in  said  amendatory 
section  are,  at  least  for  the  moat  part,  mat- 
ters properly  connected  with  the  subject 
stated.  It  was  certainly  competent  for  the 
legislature  to  submit  in  connection  there- 
with a.  fairly  relevant  definition  of  the 
"practice  of  medicine."  We  are  not  called 
upon  to  determine  whether  all  of  the  actt 
mentioned  in  said  section  can  properly  be 
denominated  as  practising  medicine.  It  is 
only  neceseary  to  determine  whether  the  ap- 
pellant   has    brought    him:    "       


can  be  said,  in  a  subetantial  sense,  to 
amount  to  practising  medicine.  The  term 
"practice  of  medicine"  is,  at  least  in  its 
popular  sense,  generic  in  its  character. 
People  use  of  State  Bd.  of  Health  v.  Blue 
Mountain  Joe,  129  111.  370,  21  N.  E.  02.1; 
People  v.  Gordon,  194  111.  660,  571,  62  N.  E. 
859,  861;  Little  v.  State,  80  Neb.  753,  51 
T,.  R.  A.  717,  84  N.  W.  248;  Btate  ex  rel. 
Wynne  v.  Lee,  100  La.  400,  31  So.  14.  This 
court  boa  announced  that  it  ia  its  disposi- 
tion, in  the  enforcement  of  the  constitution- 
al mandate  under  consideration,  not  to  em- 
barrass legislation  by  unnecessary  Btrictnc-^t 
in  the  enforcement  of  the  requirement. 
State  V.  Gerhardt,  145  Ind.  439,  33  L.  R.  A. 
313.  44  N.  E.  409,  and  cases  there  cited. 
In  the  case  of  Re  Campbell,  197  Pa.  .581. 
588,  47  Atl.  860,  881,  it  was  aaid:  "The 
purpose  of  the  act  is  indicated  in  the  phrase 
'to  regulate  the  practice  of  medicine  and 
surgery.'  This  gives  notice  to  anyone  de- 
siring to  enter  the  practice  that  its  provi- 
sions do  or  may  concern  him.  Nothing 
more  is  required," 


he  held  himself  out  a«  a  ma^etic  healer. 
and  bis  method  of  treatment  was.  at  least 
in  part,  the  method  that  medical  practition- 
ers sometimes  employ.  If  it  was  competent 
for  the  legislature  to  have  enacted  the 
amendment  of  1901  »M  a  part  of  the  act  of 
1897,  it  ia  immaterial  whether  the  acts  on 
which  appellant's  conviction  was  based  were 
or  were  not  a  violation  of  law  in  the  inter- 
im. As  the  act  of  1901  is  now  a  part  of  the 
law  of  1897,  it  follows  that  appellant  was 
properly   convicted.     We   find   no   available 


The  judgment  i 


affirmed. 
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tj  in  favor  of  plaintiR'  in  an  action  brought 
to  recover  damagea  for  breach  of  contract 
and  to  set  aside  si  trust  deed  Blle«d  to  have 
been  given  in  frand  of  plaintifra  rights. 
Reverted  in  part. 

The  facta  are  stated  in  the  opinion. 

Jleaers.  Van  Float  ft  Van  Fleet  for  ap- 
peltants- 

Messrt.  Baker  ft  Miller,  H.  O.  Colaon, 
And  JwM**  H.  Drake  for  appellee. 

DawUns,  Ch.  J.,  delivered  the  opinion 

of  the  court: 

Action  by  the  appellee,  Reid,  Murdock,  & 
Co.,  against  the  appellants  to  recover  from 
the  Kappanee  Cunning  Company  damages 
for  tlie  breach  of  an  allied  contract  of  aaid 
company  to  deliver  to  the  said  Reid,  Mt'~ 
dock,  &  Co.  2,000  caies  of  tomatoes,  and 
HO  to  set  aside,  as  fraudulent,  a  mortgage 
-deed  of  trust  executed  by  the  aaid  Nappa. 
nee  Canning  Company  to  one  Samuel  Mosi- 
man  to  secure  the  payment  of  divers  debta 
oiving  by  the  said  Nappanee  Canning  Com- 
pany to  ita  directora  and  to  other  persons 
ajid  corporntions,  for  all  of  which  its  direct- 
ors were  liable.  A  demurrer  to  the  c 
plaint  was  overruled.  The  appellants 
snered  in  denial,  and  filed  a  plea  of  non  est 
factuiit  39  to  the  contract  in  writing  set  out 
in  the  complaint.  The  record  does  not  show 
.iny  submieaion  or  trial  of  the  cause,  but  a 
bpecial  finding  of  facta,  with  conclusions  of 
law  tfaereon,  is  aet  out,  to  each  of  which 
conclusions  the  appellants  separately  ex- 
cepted. Motions  for  a  venire  de  novo  and 
for  a  new  trial  were  overruled,  and  judjj- 
nient  wa»  rendered  against  the  Nappanee 
Canning  Company  for  $1,100,  and  ag^in^^t 
alt  the  appellants,  vacating  and  setting 
aside  the  mortgage  or  deed  of  trust  sa  to 
ejcb  director  of  the  company,  and  sustain- 
ing it  as  to  the  other  creditors  whoae  debts 
were  secured  by  it.  Various  errors  are  as- 
signed, but  it  will  be  necessary  to  consider 
cnly   the   t«cond,   which   questions   the   cor- 

NoTi;. — For  offlcera  and  dlrerlora  ot  InsolTcnt  I 
corporntlou  aa  preferred  credllora,  see  alao 
raaea  In  note  to  I.yoQfl-Tbomas  Hardware  Co. 
V.  I-errr  Store  Mlg.  Co.  (Tex.)  £2  L.  R.  A.  S02 ; 
alao  BmwD  v.  (innd  Rapids  Parlor  Furniture 
Til.  (C.  C.  App.  ath  C.)  22  L.  R.  4.  817  i  Corejr 
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rectncss  of  each  coDclusiou  of  la.w,  and  the 
fourth,  which  challenges  the  ruling  of  the 
court  on  the  motion  for  a  new  trial. 

The  facts  found  by  the  court  which  are 
material  to  the  determination  of  the  cause 
on  this  appeal  are  aubstantioJly  as  follows: 
On  the  7tb  day  of  April,  1897,  the  Nappa- 
nee Canning  Company  was  a  manufacturing 
corporation  organised  under  the  laws  of  the 
state  of  Indiana,  having  ita  principal  office 
at  the  town  of  jVappeJ>ee,  in  this  state;  and 
the  appellee,  Reid,  Murdock,  t  Co.,  was  a 
corporation  organized  under  the  laws  of  Il- 
linois, and  doing  buaineas  in  Chicago.  On 
said  day  the  appellant  the  Nappanee  Can- 
ning C^impany  sold  and  agreed  to  deliver  to 
the  appellee,  Reid,  Murdock,  &  Co.,  2,00(1 
cases  of  tomatoes;  such  delivery  to  take 
place,  in  lots  of  1,000  cases,  not  later  than 
September  15  and  October  1,  1897,  to  be 
paid  for  in  cash  at  sixty  days,  at  the  rate 
of  112}  cente  per  dozen,  delivered  in  Chicaeo. 
Illinois,  less  1}  per  cent  on  prompt  deliv- 
ery. The  Nappanee  Cannine  Company  did 
not  deliver  the  tomatoes.  The  market  price 
advanced,  and,  in  consequence  of  the  failure 
of  the  Nappanee  Canning  Company  to  per- 
form ita  agreement,  the  appellee,  Reid,  Mur- 
dock, &  Co.,  was  compelled  to  purchase  to- 
mat'>e3  elsewhere  at  prices  exceeding  the 
contract  price  by  $1,100.  On  October  B, 
181)7,  the  Nappanee  Canning  Company  was 
insolvent,  and  that  fact  was  known  tA  ita 
directors;  ita  asseta  amounting  to  t9,OO0, 
and  its  liabilities  to  $19,000,  all  of  which 
were  then  past  due.  The  directors  of  the 
Nappanee  Canning  Company  were  itaoo-ap- 
pellants,  Berlin,  Uline,  Loppes,  Hartman, 
Wysong.  Whisler,  Armey,  Albin,  and  Em- 
mert;  Kcrlin  being  the  president,  and  Uline 
the  secretary,  treasurer,  and  general  man- 
ager, of  the  company.  The  directors  were 
sureties,  or  were  otherwise  legally  liable  for 
all  of  tlie  debts  of  the  canning  company. 
and,  to  protect,  themselves  against  loss,  they 
caused  a  mortgage  or  deed  of  trust  of  all 
the  property  of  the  cajining  company,  real 
and  personal,  to  be  executed  by  that  corpo- 
ration, by  its  prcBident  and  secretary,  to 
one  MoHiman.  as  trustee,  to  secure  (I)  the 
expenses  of  the  trust;  (2)  all  debts  due 
from  the  corporation  for  tomatoes  bought  in 
1S07;  (31  the  debts  due  to  the  Farmers' 
&  Traders'  Bank  of  Nappanee,  Indiana,  evi- 
denced by  notes  executed  by  the  director* 
for  moneys  used  for  said  company,  amount- 
ing to  $4,712.10;  (4)  an  account  owing  to 
Coppes  Bros.  St.  Zook;  (6)  a  note  for  $1,100 
due  to  one  Barber,  and  certain  other  dehtu 
due  to  divers  persons  and  corporations,  ag- 
gregating $5,000;  the  clnima  classified  as 
Kos.  1,  2.  and  3  to  be  first  paid  in  full. 
The  trustee  was  to  continue  the  business 
until  he  could  effect  a  sale  of  the  property 
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V.  Wndsworth  (Ala.)  23  L,  R.  A.  318:  Scbn- 
feldt  T.  »iiilth  (Mo.)  S9  I..  R.  A.  630:  Blair  v. 
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der  the  name  of  FaxmerB'  k  Traders'  Bank, 
and  Coppes  Bros.  &  Zook  were  stockholders 
of  the  Ntippanee  Camming  Company.  The 
corporation  continued  t«  do  businesB  for 
about  two  weeks  after  the  mortgage  or  deed 
of  trust  vras  made,  and  was  managed  by 
Uline,  its  eecretary,  treasurer,  and  general 
manager.  None  of  the  beneficiaries  of  said 
mortgnge  or  deed  of  trust,  excepting  Coppes 
Bros.  &  Zook  and  the  directors  of  the  corpo- 
ration, knew  that  the  said  mortgage  or  deed 
of  trust  was  to  be  made  ualil  after  it  was 
executed,  and  none  of  the  creditors  of  the 
company,  excepting  those  just  named,  waa 
demanding  payment  ol  the  claims  against 
it.  The  nnancial  condition  of  the  canning 
companj'  was  better  on  October  5,  18DT, 
than  on  April  7,  1897.  The  company  had 
other  «K>ntractn  for  tomatoes,  to  the  amount 
of  at  least  2,000  cases,  which  it  refused  to 
(lit.  llie  claims  mentioned  in  said  mortgage 
or  deed  of  trust,  and  secured  thereby,  were 
just  and  l>ona  fide  debts  of  the  said  canning 
company,  and  Raid  mortgage  or  deed  of 
trust  was  executed  by  the  authority  of  tlie 
entire  board  oi  directors  of  said  corpora- 
tion. The  canning  company  immediately 
5 (It  Mosiman  in  possession  of  the  property 
escribed  in  the  mortgage  or  deed  of  trust, 
but  without  any  expectation  or  intention 
that  the  factory  would  run  or  business  be 
done  more  than  two  weeks.  The  utts  of  the 
directors  in  so  seciu'ing  to  themselves,  as 
indemnity,  the  property  of  the  canning  com- 
pany, were  intended  to  make  it  impossible, 
and  did  make  it  impossible,  for  tlie  appel- 
lee. Keid,  Murdock,  &  Co.,  ever  to  enforce  its 
contract,  or  to  recover  damages  for  the  non- 

Eerformnnce  thereof,  and  tliey  meant  there- 
y  to  shield  themselves  from  further  liabil- 
ity. Samuel  Mosiman  paid  nothing  for  the 
property  mentioned  in  the  mortgage  or  deed 
of  trust.  The  Nappanee  Canning  Company 
executed  the  said  mortgage  or  deed  of  trust 
on  October  5,  1807,  for  the  express  purpose 
of  enabling  said  directors  to  indemnify 
themselves  against  alt  liability  incurred  by 
either  of  them  in  its  behalf,  and  with  the 
further  intention  of  leavine  no  property 
of  which  the  appellee,  Reid,  Murdoek,  &,  Co., 
could  make  any  part  of  its  claim,  if  it  had 
a  claim,  and  for  the  further  reason  that 
after  the  making  of  the  contract  with  the 
appellee,  Reid,  Murdock,  &  Co.,  the  price  of 
tomatoes  had  advanced  about  30  cents  per 
doxen.  7'he  said  contract  with  the  appellee, 
Reid,  Jlurdoek,  &  Co.,  was  broken,  and  the 
mortgage  or  deed  of  trust  waa  executed  for 
the  purpose  of  enabling  the  canning  com- 
pany and  its  directors  to  reap  the  benefit  of 
the  advance  in  the  price  of  tomatoes.  The 
execution  of  the  mortgag-e  or  deed  of  trust 
waa  a  fraud  upon  the  appellee,  Reid.  Mur- 
dock. &  Co..  and  as  to  the  said  appellee  it 
is  void.  Said  mortgage  or  deed  of  trust  is 
valid  an  to  the  mortgagees.  Barber,  Mitt*n- 
thal  (i^ardian),  Blumberg,  Searer,  and  tlie 
City  National  Bank  of  Uoshen.  Mosiman 
is  not  entitled  to  any  compensation  for  his 
services  as  trustee  under  said  mortgage  or 
deed  of  trust.  The  Nappanee  Canning 
Company  is  indebted  to  the  appellee.  Rcii' 

Murdoek,  &  Co.,  i-    " -  -'  *•'  '"" 
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The  conclusions  of  law  on  ttie  foregoing 
finding  of  facts  are  thus  stated:  "(1) 
That  plftintifl'  is  entitled  to  recover  from 
the  defendant  the  Nappanee  Canning  Com- 
pany $1,100.  (2)  That  the  trust  deed  is 
void  as  to  the  following  persons,  namely: 
Francis  E.  Berlin,  Barney  Uline,  Frank 
Coppes,  Tobias  Hartman,  Henry  Wysoag, 
Jacob  S.  Whisler,  Joseph  S.  Armey,  Jolin 
W.  Albin,  Ephraim  Emmert,  Copjies  Bros. 
4  Zook,  and  Fanners'  &  Traders'  Bank. 
(3)  That  as  to  the  City  National  Bank  of 
Goshen,  Indiana,  Isaac  Blumberg.  and 
fieorge  Searer,  and  George  Barber,  M.  H. 
Mittenthal,  as  ^^rdian,  said  trust  deed  ia 
valid,  and  plain  tiff's  rights  are  subject 
thereto." 

The  important  questions  in  the  case  are 
presented  by  the  exception  to  Uie  second 
conclusion  of  law,  and  by  the  motion  for  a, 
new  trial.  Waa  the  mortage  or  deed  of 
trust  invalid  as  to  the  appellants,  who  were 
directors  of  the  Nappanee  Canning  Com- 
pany? Does  the  evidence  sustain  the  find- 
ing that  the  appellee,  Reid,  Murdock.  i  Co.. 
is  entitled  to  recover  $1,100  from  the  can- 
ning ™mpany! 

In  this  stote  it  is  settled  by  a  long  course 
of  decision  that  an  embarrassed  or  insolvent 
debtor  may  lowfully  prefer  one  or  more  of 
his  creditors,  by  payment,  mortgage,  pledge, 
or  deed,  to  the  exclusion  of  the  others.  No 
statute  forbids  such  preferences.  No  rule 
of  law  is  understood  to  prevent  them.  Ball 
V.  Barnett.  39  Ind.  53,  and  ea»s  cited-, 
hoKTy  V.  Boicard,  36  Ind.  170,  9  Am.  Rep. 
erO;  McCormick  v.  Smith,  127  Ind.  230.  26 
N.  E.  825;  Carmhan  v.  Schwab,  127  Ind. 
507,  26  N.  E.  67 ;  John  ShilUto  Co.  v.  ilc- 
Cannelt,  130  Ind.  41,  26  N.  E.  832;  Peed  v. 
miiott,  134  Ind.  53B,  34  N.  E.  310;  Rock- 
kind  Co.  V.  SumnierviUe,  130  Ind.  695,  30 
N.  E.  307  ;  Heiney  v.  Lonte,  147  Ind.  417,  46 
\T.  E.  6(i5;  Snyder  v.  Jetton,  137  Ind.  449, 
37  N.  E.  143.  The  fact  that  the  person 
whose  debt  is  so  preferred  is  a  wife  or  other 
near  relatiie  does  not  affect  the  validity  of 
such  preference.  Shaeffer  v.  Fithian,  17  Ind. 
403:  Kygcr  v.  F.  Hull  8f:irt  Co.  34  Ind, 
240;  Rims  v.  Rickets,  35  Ind.  181,  B  Am. 
Rep.  671);  Qoff  v.  Roger*.  71  Ind.  459;  Ho- 
ffnn  V.  Robinson,  94  Ind.  138;  Boes  v.  Boyer, 
108  Ira.  404,  II  N.  E.  427;  .Tones  v.  Sn^er, 
117  Ind.  229,  20  N.  E.140;Lajr(J  \. David- 
son, 124  Ind.  412,  25  N.  E.  7;  Dillcn  v. 
Johnson,  132  Ind.  76,  30  N,  E.  786:  Fitlp 
V.  Beaver,  136  Ind.  319,  36  N.  E.  250;  Xd- 
a,ns  V.  Curtis,  137  Ind.  175.  36  N.  E.  1095. 
In  these  cases  the  court  seems  to  have  pro- 
ceeded upon  the  principle  that,  if  the  debt 
was  just  and  the  transaction  honest,  the 
preference  would  stand.  So,  too,  it  has 
been  uniformly  held  that  where  a  partner- 
ship exists,  ajid  the  partners  have,  pos-ies- 
sion  of  the  partnership  property,  it  may, 
notwithstanding  the  insolvency  of  the  part- 
nership, be  applied  1^  the  partners  to  the 
Snynicnt  or  securing  of  the  debts  of  the  in- 
ividuals  composing  the  firm.  M'Donald  v. 
Bench,  2  Biackf.  55;  Frank  v.  Peters.  9  Ind. 
313;  Schacffcr  v.  FilHan,  17  Ind.  463; 
.lohneoii  v.  M^CIary,  131  Ind.  106,  30  N.  E. 
SS8;   Old  Xaiional  Bank  y.  Seokman,   149 
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Isd.  4M,  47  N.  E.  063.  Uumfacturing 
corporauiaDa,  in  this  state,  are  governed  bv 
tbe  same  rules  as  individual!,  and,  although 
emharrassed  or  insolvent,  may  ftecure  one 
or  more  creditor*  hj  mortgage,  or  other- 
wise, to  the  elusion  ot  all  others,  though 
equally  meritorious.  SmitK  t.  Wells  Mfg. 
Co.  148  Ind.  333,  46  N.  E.  lOOOi  Henderson 
T.  IndUuia  Tnut  Co.  143  Ind.  581,  40  N.  E. 
Sie;  Lmtring  v.  Bimel,  146  Ind.  S45,  45  N. 
E.  775,  and  authorities  dted;  Banford  Fork 
i  Tool  Qo.  V.  ffova,  B.  A  Co.  157  U. 
39  L.  ed.  713,  16  Bup.  Ct.  Rep.  021. 
Important  to  note  at  this  pomt  that  thi) 


tion  does  not  hold  its  property  in  trust  for 
ita  creditors,  or  subject  to  any  lien,  legal 
or  equitable,  in  their  favor,  in  any  other 
manner  than  auch  property  is  held  by  an  in- 
solvent individual  debtor.  First  ?fae.  Bank 
v.  Dovetail  Body  A  Gear  Co.  143  Ind.  534, 
543,  42  N.  E.  924;  Benderaon  v.  Indiana 
Tnut  Co.  143  Ind,  6Q1,  40  N.  E.  516;  Lever- 
ing V.  Bimel,  146  Ind.  645,  46  N.  E.  775; 
Bmith  T.  Wellt  Ufg.  Co.  14S  Ind.  333,  46 
N.  E.  1000.  It  has  also  been  held  that  an 
insolvent  forei^  corporation  may  mortage 
its  laJids  in  this  state  to  secure  a  bona  flde 
antecedent  debt,  where  such  action  is  not 
probitHted  by  the  atatutea  of  the  foreign 
atata.  Hatlum  v.  Lee,  152  Ind.  232,  43  1. 
R.  A.  820,  62  N.  E.  9ST.  And  this  court 
has  expresBly  decided  that  the  fact  that  the 
debt  is  due  to  a  director  or  other  officer,  or 
that  such  director  or  officer  is  auraty  for  its 
paynient,  does  not  deprive  the  corporation. 
alUiough  insolvent,  of  the  right  to  prefer  it. 
Lmcring  v.  Bimel,  146  Ind.  545,  554-556,  45 
N.  E.  775.  The  rulea  which  have  been  ap- 
plied in  anch  caeea  are  exhanativety  exam- 
ined in  Levaring  v.  Bimel,  146  Ind.  645. 
654-556,  45  N.  E  775,  and  the  conclusions 
announced  in  that  case  are  fortified  ly  very 
full  and  satisfactory  references  to  the  lead- 
ing text-booka  and  to  the  previoua  decisions 
of  this  court.  That  case  covers  the  entire 
ground  of  the  present  controversy,  except- 
ing only  the  validity  of  a  preference  given 
to  a  director  where  the  vote  of  the  director 
himself  is  neceeaary  to  authorii^e  the  execu- 
tion of  the  mortage  or  other  instrument 
securing  the  debt.  Counsel  for  appellees 
do  not  oei^  the  soundness  of  the  principtef 
lidd  down  iu  the  foregoing  cases.  Tliey 
say:  "We  are  aware  of  the  fact  that  our 
cotirt  is  in  line  with  tbe  Federal  courts,  and 
the  better -considered  cases  in  the  state 
courts,  in  not  adhering  to  the  doctrine  of 
^e  so-called  trust-fund  theory  respecting 
the  assets  of  insolvent  corporations ;  and 
we  admit  that  it  ia  the  settled  law  of  Indi' 
ana  that  until  the  court,  by  ita  officers, 
takes  charge  of  the  property  of  an  insolvent 
corporation,  it  has  the  aajne  power  and  con- 
trol over  its  property  ae  an  individual 
would  have  over  his  property  under  like  cir- 
ODmstances."  But  counsel  say  that  "the 
•am  and  substance  of  our  contention  on  tbia 
branch  of  the  case  is  that  the  law  vrill  never 
permit  a  body  of  directors  of  an  insolvent 
arporatton  to  act  as  grantors  for  the  cor- 
poration, in  parceling  out  to  themselves,  as 
SB  L.  R.  A. 


grantees,  the  assets  of  the  corporation  upon 
th"ir  unsecured  claims,  to  the  e.tclusion  of 
other  unsecured  creditors.  To  permit  thiH 
would  be  ta  violate  the  very  spirit  of  etfuity. 
It  is  right  that  the  directors  of  an  insol- 
vent corporation  should  have  the  power,  ta 
long  as  they  retain  dominion,  to  dispoM  of 
tbe  assets  and  prefer  creditors  to  the  some 
extent  that  a  partnership  or  an  individual 

In  deciding  the  question  before  uh.  it  is 
to  be  borne  in  mind  that  a  manurafturing 
corporation,  under  the  statutes  of  thi» 
state,  18  strictly  a  private  association,  or- 
ganized and  conducted  for  private  purposea 
only,  enjoying  no  special  privileges,  and  ow- 
ing no  duty  to  the  public  or  to  its  creditors 
except  such  as  is  imposed  by  the  terms  of 
the  statute  under  which  it  is  formed,  and 
by  those  general  rules  which  apply  to  indi- 
viduals engaged  in  buainesa.  tintil  its 
property  passes  into  the  custody  of  the  law 
l^  seizure  under  proceedings  in  attachment, 
or  by  the  appointment  of  an  assignee,  trus- 
tee, or  receiver,  the  corporation  may  sell. 
transfer,  pledge,  or  mortgage  its  property  in 
the  same  manner  and  subject  to  the  same 
restrictions  only  aa  apply  to  thi 


The  law  of  this  state  gives 
them  no  lien  or  claim  upon  such  property. 
They  have  no  right  to  look  to  the  corpora- 
tion or  its  directors  to  protect  their  int«r- 
esta.  They  deal  with  it  at  arm's  lei^r^i 
and  their  attitude  is  antagonistic  to  the  as- 
sociation. When  asked  to  extend  credit  fa> 
it.  all  persona  dealing  with  the  corporation 
know  that  if  it  ia,  or  thereafter  becomes,  in- 
solvent, the  whole  of  its  property  may  be 
applied  to  pay  or  secure  debts  due  to  fa- 
vored creditors,  including  oSoers  and  dupct- 
ors,  and  that  the  claims  of  all  other  crnlit- 
ors  may  be  excluded  and  consequently  iost. 
If,  with  this  knowledge,  credit  is  given,  it 
cannot  tie  said  that  preferenres  subsequent- 
ly conferred  upon  other  creditors  have  vio- 
lated ^'^7  I'igl't  which  the  law  gave  to  the 
creditor  whose  claim  waa  left  unptiid  and 
iinBPcured.  No  statute  gives  to  a  creditor 
the  right  to  demand  an  equal  distribution 
of  the  assets  of  an  insolvent  private  manu- 
facturing corporation  among  its  creditors. 
The  maxim  that  in  case  of  insolvency  equal- 
'"—  "'"  equity  haa  not  the  force  of  a  statute 

f:  such  a  distribution.  It  ia  appli- 
y  when  the  principles  of  equity  ajre 
brought  to  bear  upon  the  distribution  of 
property  lawfully  in  the  custody  of  a  court, 
where  such  court  possesses  the  authority  to 
make  distribution  upon  that  basis.  Hie 
directors  of  a  manufacturing  corporation 
not  the  agents  or  trustees  of  the  crr'iht- 
,  but  are  simply  and  solely  the  represent- 
atives of  the  stockholders  and  oi  the  cor- 
poration. There  is  no  sufficient  legal  rea- 
son why  they  should  be  denied  the  right  of 
preference  in  the  event  that  the  corporation 
Incomes  insolvent.  And  even  if  the  vote  of 
the  director  himself  is  necessary  to  author- 
ize th«  execution  of  the  instrument  creating 
the  preference,  no  legal  wrong  is  done  to 
the  other  creditors  where  such  preferenca  ia 
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Ip^'al  entity  dis- 
tinct from  the  stockholders  uud  from  th« 
directors.  The  action  of  the  direetora  is 
their  action,  tuid  not  their  individual  set. 
The  vote  of  n  mujoritf  is  required  to  pasa 
a,D7  resolution  or  order,  but  the  action  of 
such  majority  is  not  necessarily  vitiated  by 
the  fact  that  one  or  more  of .  the  persons 
composing  it  is  interested  in  the  passage  of 
the  resolution.  The  duty  of  the  directors 
ia  to  the  corporation  and  its  stockholders, 
not  to  the  creditors.  If  the  corporation  or 
its  stockholders  acquiesce  in  the  disposition 
of  the  corporate  assets  made  l^  the  direct- 
ors, and  it  soch  disposition  ia  the  payment 
of  a  just  debt  owing  by  the  corporation,  no 
iiiuttcr  to  iv!iom,  it  is  difliciilt  to  perceive 
upon  what  legal  ground  a  creditor  can  call 
such  act  in  question.  When  it  ia  under- 
tttood  that  no  trust  exists  in  favor  of  cred- 
itors, that  the  directors  are  the  agents  of 
the  stockholders  and  of  the  corporation 
only,  and  that  they  owe  no  special  iluty  to 
the  creditors  of  the  compajiy,  it  seems  p'-'-" 
that,  where  the  right  to  give  prefcrcnci 
recognized,  the  directors  of  an  insolvent 
corporation  may  secure  a  bona  <Idi>  debt  ow- 
ing to  one  of  their  own  number.  As  we 
have  stated,  it  is  estsbliahed  law  in  this 
state    that    an    insolvent   corporation    may 

?;ive  preferences  to  the  same  extent  and  in 
ike  manner  as  an  individual.  In  such 
transactions  the  corporation  and  its  stock- 
holders are  the  principal;  the  directors  are 
their  agents.  If  the  vote  of  the  director 
whose  debt  is  secured  is  necesaaxy  to  pass 
the  resolution  CJeating  the  preference,  the 
only  persons  sustaining  such  relations  to 
him  as  authorize  them  to  object  to  his  act 
are  the  stockholders  and  the  corporation  it- 
self. The  general  rules  governing  the 
rights  and  duties  of  principal  and  agent  ap- 
ply in  canes  of  this  kind.  The  agent  of  a 
private  person  authorized  to  sell  property 
may  sell  and  convey  to  himself.  Such  sale 
is  voidable,  but  not  void.  If  his  principal 
does  not  object  within  a  reasonable  time,  or 
with  full  knowledge  nltifies  tjie  sale,  it, will 
stand.  Wc  have  been  referred  to  no  case  in 
which  it  has  been  held  that  where  such  sale 
is  made  in  good  faith,  and  for  a  fair  and 
aulTicient  consideration,  the  ci-editors  of  the 
principal  can  avoid  it  on  the  ground  of  a 
violation  of  dutv  by  the  agent.  Fountain 
Coal  Co.  V.  Phelps,  95  Ind.  271:  Mareh  v. 
WhUmore.  21  Wa.ll.  178.  22  L.  ed.  482; 
Eastern  Bank  v.  Taylor,  41  Ala.  100.  The 
rule  is  that  where  the  principal  affirms  the 
acts  of  an  agent  a  stranger  will  not  be  per- 
mitted to  controvert  it.  Scott  v.  Detroit, 
Yonng  Mf.n'g  Society,  1  Doug].  (Mich.) 
UD.  "As  the  principal  .  .  .  may  con- 
firm the  sale,  a  mere  straJiger  cannot  make 
the  objection  that  the  trustee  was  the  pur- 
chaaer,  or  that  the  sale  was  irregular." 
Dillon,  J.,  in  Hiiell  v.  Buckingham,  16 
Irivn.  284,  85  Am.  Dec.  516. 

Two  of  the  special  findings  of  fact  are  in 
these  words :  "That  the  said  directors 
were  sureties  or  otherwise  legally  bound  on 
all  the  indebtedness  of  the  said  canning 
t'ompanj,  and,  desiring  to  secure  themselves 
from  such  liability,  they  caused  said  can- 
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ning  company,  at  a  meeting  called  for  tha^ 
phrpOM>,  to  execute  the  following  instru- 
ment in  writing,  to  wit:  [Here  follows  the 
mortgage  or  deed  of  trust  to  Hosima:i.I" 
"That  the  claims  mentioned  in  said  trust 
deed  wci-e  just  and  bona  fide  debts  of  said 
canning  company,  and  said  trust  deed  was 
e\pcuted  by  authority  of  the  entire  board  of 
dirf^tors  of  the  said  canning  company." 
Did  the  fact  that  the  directors  were  sureties 
or  otherwise  legally  bound  for  their  pay- 
ment put  it  out  of  the  power  of  the  board 
of  directors  to  secure  the  payment  of  these 
debts!  The  laftT  and  better  authorities  re- 
quire us  to  answer  this  question  in  the  neg- 
ative. It  was  said  in  Levering  v.  Bimel, 
146  ind.  645,  15  N.  E.  775,  that  tlu'  effeet 
of  the  decisions  referred  Ut  in  the  opinion 
was  that  an  insolvent  corporation  is  not  to 
be  rlcnied  the  right  to  prefer  a  creditor  or 
creditors,  even  where  such  preference  inures 
to  the  benefit  of  its  ofGcers  who  are  sureties 
upon  the  claims  of  the  creditoi's  preferred. 
And  the  court  further  declared  that  the 
broad  doctrine  that  the  officers  of  a  corpo- 
ration cannot  contract  with  it  in  their  own 
names  is  unreasonable,  and  that  the  fact 
that  the  officer  of  the  corporation  would  he 
enabled  t^  reason  of  his  position  to  out- 
strip the  other  creditors  in  the  race  of  dili- 
gence in  collecting  or  securing  the  claims 
upon  which  they  were  liable  was  not  suffi- 
cient to  deprive  the  corporation  of  the  right 
to  prefer  such  claims.  The  courts  holding 
that  an  interested  director  cannot  vote,  or 
even  be  counted  for  the  purpose  of  making 
a  quorum,  seemed  to  have  proceeded  entire- 
ly upon  the  theory  that  the  director  was  a 
trustee  for  or  an  agent  of  the  creditors,  and 
therefore  could  not  lie  permitted  to  advance 
his  own  interests  at  the  expense  of  his  prin- 
cipal or  the  cestui  que  iraat.  The  directors 
are  the  agents  and  trustees  of  the  corpora- 
tion and  its  stockholders.  As  a  director  of 
an  insolvent  corporation  is  not  a  trustee  for 
its  creditors,  and  owes  them  no  duty,  where 
the  debt  to  which  preference  is  given  is  an 
hone«t  and  just  debt  of  the  corporation,  the 
circumstance  that  the  director  is  incidental- 
ly benefited  1^  such  preference  does  not,  in 
our  opinion,  absolutely  disqualify  him  to 
take  part  in  the  proceedings  of  the  direct- 
ors, or  to  vote  upon  the  proposition  to  se- 
cure such  debt.  If  the  corporation  and 
the  stockholders  acquiesce  in  the  action  of 
the  director  creditors,  outside  creditors, 
are  strangers  to  the  corporation,  and 
no  lien  or  claim  upon  its  property, 
cannot  impeach  the  transaction.  In  Schu- 
fetdt  v.  Smith,  131  Mo.  280,  29  L.  R.  A. 
830,  31  S.  W.  1039,  creditors  of  a  corpora- 
tion brought  suit  to  set  aside  a  deed  of  trust 
securing  certain  debts  tor  which  the  direct- 
ors were  personally  liable,  two  of  which, 
amounting  to  ill 4, 000,  were  evidenced  by  the 
notes  of  Jamea  Walsh,  the  president  of  the 
corporation,  which  the  corporation  had  as- 
sumed and  agreed  to  pay.  The  resolution 
authorizing  the  execution  of  the  deed  of 
Iriist  was  passed  by  three  directors,  of 
irhom  Walsh  was  one.  The  trial  court  held 
the  deed  of  trust  void,  but  its  decision  was 
rsed  on  appeal ;   the  supreme  court  of 
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Missouri  holUiog  that,  as  the  debts  were 
juat,  the  preference  was  valid.  The  (acta 
iipOD  which  Butter  v.  Harriton  Land  d  Min. 
Co.  139  Mo.  467,  41  S.  W.  234,  was  decid- 
ed, were  a.a  follows:  The  corporation  had 
but  three  etocklioldera,  who  were  also  its 
Hole  directors.  The  company  owed  them 
$100,000,  ajid  four  jeara  bIUt  it  ceaaed  to 
be  a  ffoing  concern  they  caused  all  the  prop- 
erty belonging  to  it  to  be  transferred  to 
themselveti  in  pnyment  of  their  debt.  Suit 
was  brought  1^'  a  creditor  to  set  aside  the 
tranxfcT,  mid  the  lower  court  held  the  deed 
void.  But,  on  appeal,  the  supreme  court 
rdid;  "Csin  ao  insolvent  corporation  pre- 
fer its  director  creditors  in  the  disposition 
of  its  property  to  the  exclusion  of  its  gen- 
eral uondirector  creditors,  ao  long  «■  the 
property  of  the  corporation  remains  in  its 
Kuatody'  and  pos.ses.iion,  and  the  preference 
iH  miide  in  good  faith  to  pay  off  and  dis- 
vliurgi'  honent  obligationat  The  fourt  an- 
Hwered  ita  question  in  the  affirmative,  and 
suntainod  the  deed.  In  Qairett  v.  Burling- 
ton I'lvic  Co.  70  Iowa,  OUT,  59  Am.  Rep. 
l«l,  29  N.  W.  305,  the  court  said  that  coun- 
fcl  "insist  tiiat  the  directors  of  an  insolvent 
<.-orporat:oii  cannot  take  from  it  security,  by 
uiortgnge  or  other  conveyance,  creating  a 
lien  upon  its  property,  even  though  given 
in  good  faitli,  and  without  fraud  in  the 
transaction.  We  are  not  prepared  to  admit 
thi*  jiropoaition.  A  creditor  may  accept 
payment  or  security  from  an  insolvent  drbt- 
or,  free  from  any  claim  of  other  creditors. 
A  corporation  may  make  payment  of  its 
<lebts,  or  give  its  property  in  security 
tllereforc,  jiut  as  a  natural  person  may 
do.  If,  therefore,  a  director  holds  the 
indebtedness  of  an  insolvent  corporation,  he 
may  take  payment  or  security  in  a  good- 
fnitb  and  boneat  transaction.  No  reason 
can  be  given  why  &  director  who  holds  a 
valid  d^t  against  his  corporation  may  not, 
though  it  be  insolvent,  in  a,  fair  and  honest 
way  take  its  property  in  security."  In 
PlaatKra'  Hank  v.  Whittle,  78  Va.  737,  an 
insolvent  corporation  against  which  suits 
were  pending  for  the  appointment  of  a  re- 
ceiver, for  the  purpose  of  securing  certain 
notes  on  which  the  directors  wcr^  accommo- 
dation  indorsera,  assigned  as  collateral  ae- 


asaignment  was  valid,  if  made  in  good  faith. 
The  supreme  court  of  Misso-jri,  in  Foster 
V,  MuUanphy  Planing  Mill  Co.  92  JIo.  79, 
4  S.  W.  260.  sustained  the  validity  of  a 
'leed  of  trust  given  to  secure  debts  owing  to 
four  of  the  directors,  who  votca  for  the  res- 
olution of  (he  board  authorizing  the  execu- 
tion of  the  deed.  The  right  of  a  corporation 
in  embarrassed  or  failing  circumstances  to 
prefer  debts  due  to  its  directors,  or  for 
whii^li  thev  arc  liable  as  indorsers,  sureties, 
or  nthenvise.  has  been  upheld  in  oiaiiy  other 
cases,  among  which  the  following  may  be 
cited:  Warfield  v.  Marahall  County  Can- 
ninij  Co.  72  Iowa,  666,  34  N.  W.  467  ;  Bank 
of  Montrral  v.  J.  B.  Polls  Salt  <£  Lumber 
Co.  'M  Mich.  346,  51  N.  W.  612:  Farmers'  if 
J/.  Bank  v.  Waaton,  48  Iowa,  330,  30  Am. 
Bep.  3!)B;  Central  R.  d  Bkg.  Co.  v.  Ctag- 
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Ploir  Co.  70  Iowa,  097,  69  Am.  Rep.  461, 
20  N.  W.  395;  Beiohwald  v.  Commercial 
Hotel  Co.  106  III.  439;  Sargent  v.  Webster, 
13  Met.  497,  36  Am.  Dec  743.  In  the  latter 
case  it  was  said  by  Shaw,  Ch.  J.:  "In  the 
first  place,  it  is  very  clear  that  the  plain- 
tiff, Sargent,  though  a  member  of  the  cor- 
poration, had  a  right  to  deal  with  them  as 
with  a  person  an<f  body  politic.  He  could 
take  security  or  attach  property,  or  take 
any  other  measure  that  another  creditor 
could ;  and  though  he  might  be  liable,  in  a 
riiialified  way,  for  the  debts  of  the  corpora- 
tion, it  was  a  special  lialulity  created  by 
statute,  and  one  which  can  be  enforoed  in 
the  mode  provided  by  statute."  Our  con< 
elusion,  therefore,  upon  the  reasons  and  au- 
thorities herein  set  out,  is  that  the  deed  of 
trust  executed  by  the  Nappanee  Canning 
Company  to  Ifosiraan,  as  trustee,  to  secure 
among  others,  debts  for  whicli  the  directors 
of  that  company  were  liable,  was  valid,  and 
enforceable  against  the  property  described 
in  it. 


The  findings  of  the  court  to  the  effect  that 
e  execution  of  the  trust  d^cd  rendered  it 
possible  for  the  appellee,  Reid.  Murdock, 


&,  Co.,  to  recover  and  collect  damages  (or  the 
breach  of  its  contract  with  the  canning  com- 
pany ;  that  the  directors  intended  to  shield 
themselves  from  further  liability,  to  indem- 
nify themselves  against  loss,  and  to  obtain 
the  benefit  of  the  advance  in  the  price  of  the 
goodb  sold  to  the  appellee;  and  that  the 
trust  deed  is  fraudulent  as  to  each  of  the 
directors  beneficially  interested  therein, — 
are  wholly  unimportant.  The  directors  had 
a  right  to  cause  the  deed  of  trust  to  be  made 
to  secure  themselves  against  loss.  As  it  in- 
cluded all  the  property  of  the  company,  its 
necessary  effect  waa  to  render  it  impossible 
for  the  appellee  to  collect  any  claim  held 
by  it  out  of  the  property  of  the  corpor^' 
tiou.  And  no  facte  are  found  which  estab- 
lish fraud,  tlriffln  v.  Peters,  133  U.  S.  670, 
33  L.  ed.  096,  10  Sup,  Ct,  Rep.  354,  It  was 
not  a  fraud  for  the  directors  to  do  what 
they  had  a  legal  right  to  do,  nor  was  the 
deed  rendered  fraudulent  by  the  conse- 
quences of  loss  to  the  appellee,  Reid,  Mur- 
dock, &  Co.,  which  may  have  resulted  from 
it.  The  facts  found  austnin  the  conclusion 
of  the  court  that  the  appellee,  Reid,  Mur- 
dock. i  Co.,  was  entitled  to  recover  from  the 
Nappanee  Canning  Company  $1,100  as  dam- 
ages, and  there  was  evidence  lo  support  the 
finding. 

The  judgment  that  the  s.ppellee,  Reid. 
Murdock,  &  Co.,  recover  from  the  Nappanee 
Canning  Company  SI, 100,  end  costs  in  that 
behalf  only,  is  alllrmed.  The  judgment  that 
the  mortgage  oi-  deed  of  trust  executed  by 
the  Nnppancc  Canning  Company  to  Mosi- 
man,  h,><  trustee,  is  void  as  to  Francis  K. 
Berlin,  Harney  IJIine,  Frank  Coppes,  To- 
bias llartman,  Henrv  Wysong,  Jacob  H. 
Whialer,  Joseph  S.  Aimey,  John  W.  Alhin. 
Ephraini  Emmert,  Copper  Bros.  &,  Co,,  and 
the  Farmers'  &  Traders'  Bojik,  is  reversed, 
with  directions  to  the  court  to  restate  its 
second  conclusion  of  law  in  accordance  with 
this  opinion,  and   to   render    judgment    in 
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fftvor  of  tlie  auii  ftppellanta,  sostaimng  aaid 
mortgage  or  deed  of  trust;  and  the  judg- 
ment in  favor  of  the  s&id  Ci^  National 
Bank  of  QoHhen,  luac  Blumbers,  Oeorge 
Searer,  George  Barber,  M.  H.  Mittenthal, 
aa  a^uardiau,  sustaining  said  mortgage  or 
deed  of  trust,  it  bent^  affirmed. 

Hadley,  J.,  dlaBenting    (filed  October  B, 
1902) : 

It  is  conceded  that  this  court  has  adopted 
the  rule  that  a  corporation,  vhile  proaecut- 
ing  its  corporate  business,  though  with  Ila- 
bifities  greater  than  assets,  ma;  prefer  its 
ereditora,  as  ma;  a  natural  person,  and  that 
such  preference  maj  extend  to  an  office 
director  of  the  corporation,  when  conferred 
by  the  vote  of  a  disinterested  majorityof  the 
board  of  directors.  I  am  impir^sed,  how- 
ever, after  a  thoughtful  consi delation  of  the 
subject,  that  the  rule  has  been  already  ca 
ricd  in  thie  state  ae  far  as  reason  and  ji 
dieial  prei?edent  will  warrant,  and,  in  < 
far  as  it  is  held  in  the  majority  opinion  i 
the  case  at  bar  that  the  directors  of  on  i: 
•wlvcnt  corporation,  in  contemplation  of  its 
eai'y  dissolution,  may  appropriate  tbe  en- 
tire aaseta  of  the  corporation  to  tlie  exclu- 
sive security  of  their  own  pre-eiisting  per- 
sonal liabilities,  I  am  unable  to  agree  with 
my  brethren,  and  am  constrained  to  enter 
my  earnest  protest.  The  holding  is  a  step 
in  advance  of  any  previouB  ruling  of  this 
court,  is  forbidden  by  the  decided  weight  of 
authority,  as  I  shall  endeavor  to  show,  and 
invests  corporate  directors  with  such  temp- 
tations and  powers  for  mischief  and  moral 
wrong  that,  if  no  other  existed,  it  should  be 
denied  oa  tbe  grotind  of  public  policy.  In 
support  of  this  view,  I  sm  not  driven  to 
what  is  conimonij  nlled  tlie  "  trust-fund 
doctrine," — that  is,  to  a  line  of  decision  to 
the  pttect  that  upon  insolvency  equity  seizes 
the  assets  of  a  corporation  for  equal  distri- 
bution to  the  creditors, — and  no  preference 
can  be  given  to  anyone.  This  latter  doc- 
trine has  been  repudiated  in  this  and  in 
moat  other  states  of  the  Union  to  the  extent 
of  recognizing  tbe  right  of  in  solve  rt  corpo- 
rations to  prefer  their  coniinon,  unofHcial 
creditors  to  the  sojne  extent,  and  by  the 
same  modes,  that  an  insolvent  individual 
may  prefer  hia.  But  as  to  official  or  di- 
rector creditors,  it  is  quite  as  generally  held 
that  th«ir  position  as  managing  agents 
gives  them  such  an  unequal  ana  unfair  ad- 
vantage over  other  creditors  that  they  will 
not  be  permitted  by  courts  of  chancery  to 
profit  by  their  superior  knowledge  and  posi- 
tion in  a  race  of  dilifrem-c  Tne  position 
occupied  by  directors  is  one  of  trust,  call 
it  what  you  may.  They  receive  the  prop- 
erty of  others,  act  for  others,  and  are  ac- 
countable to  others.  They  are  bound  to  de- 
vote the  property  intrusted  to  them  exclu- 
sively to  the  purposes  of  the  corporation. 
Any  departure  in  this  is  a  misappropria- 
tion, for  which  they  are  answerable  to  the 
stockholders  or  the  creditors.  The  assets 
not  being  their  own,  they  hold  and  admin- 
ister them  primarilv  for  the  benefit  of  the 
stockholders,  secoaclarily  for  the  use  of 
thoMo  who  may  t^  contract  or  operation  of 
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law  succeed  to  the  interests  of  the  stock- 
holders. While  the  oorporetion  is  solvent, 
the  active  fiduciary  relation  is  between  tbe 
directors  and  the  stockholders,  who  are  the 
real  partiea  in  interest.  When  insolvency 
occurs,  the  stockholders,  while  retaining  the 
legal  title,  by  force  of  law  part  with  all 
beneficial  interest  in  the  assets,  and  the 
same  is  transferied  to  the  creditors.  Hie 
possession  and  control  of  the  directors  be- 
ing unchanged  by  t^  advent  of  insolvency, 
they  thereMter  neaesBorily  hold  the  prop- 
erty, not  for  themselves,  but  in  trust  for 
the  creditors,  who  now  have  the  excluwve 
interest.  It  at  onoe  becomes  their  duty  to 
apply  the  aseeta  to  the  payment  of  the 
debts,  not  necessarily  pro  rata,  because  the 
creditors  have  no  mutual  relation  among  . 
themselves;  but  they  hold  the  assets  in 
trust  for  application  to  the  debts,  either  pro 
rata  or  preferentially,  as  they  themselves 
deem  the  merits  of  the  creditors  to  be.  The 
directors,  being  tbe  corporation  for  the  pur- 
pose of  judging  among  the  creditors,  cannot 
select  themselves  from  among  the  creditors 
for  preference,  because  they  cannot  be  both 
judges  and  creditors  at  the  same  time.     It 


selves,  so  that,  as  directors  of  a  corpora- 
tion, they  may  convey,  or  mortgage,  or  con- 
tract with  themselves  aa  private  personst 
Tlie  relation  of  debtor  and  creditor  implies 
antagonism,  a  countervailing  interest  of  dis- 
tinct and  independ'°nt  parties.  The  inter- 
eats  of  self- preferring  creditors  are  co-oper- 
ative and  the  same.  The  more  anxious  as 
a  creditor  to  obtain  the  preference,  the  more 
willing  and  ready  as  a  debtor  to  grant  it. 
This  puts  the  director  in  a  situation  wholly 
incompatible  with  Iiit  duty  to  serve  all 
stockholders  and  creditors  fairly  and  alike. 
While  not  a  trustee  in  a  technicol  sense, 
there  can  be  no  doubt  that  he  occupies  such 
a  fiduciary  position  towards  the  stockhold- 
ers and  directors  as  calls  for  a  faithful  per- 
formance of  duty,  and  conduct  entirely  free 
from  any  use  of  his  position  to  advance  his 
pcriionHl  interests  beyond  those  of  others 
of  equal  merit.  We  have  many  Ameri- 
can decisions  in  support  of  this  view,  from 
the  more  recent  of  which  in  the  several 
states,  though  often  not  the  best  considered, 
I  briefly  quote;  "It  fteems  to  be  well  net- 
tled that  directors  of  an  insolvent  corpora- 
tion, who  are  creditors  of  the  company,  can- 
not secure  to  themselves  any  preference  or 
advantage  over  other  creditors  in  the  pay- 
ment of  their  dsiras."  Botiney  v.  TiUAi, 
10»  Cal.  340.  42  Pac.  439.  quoted  approv- 
i.iglv  in  .Iferced  Bank  v.  Ivetl.  127  Cal.  134, 
59  Pac.  303,  decided  December  11,  1899. 
"It  is  not  good  morals,  or  good  law."  Fiihel 
V.  Goddard  (Colo.;  July  5,  1!:02)  69  Pac. 
607.  ei2.  "We  tJlink  it  very  clear,  there- 
fore, that  when  the  validity  of  these  mort- 
gages, to  secure  debts  upon  which  the  di- 
rpctois  ivjre  indorsers,  was  questioned  by 
other  creditors  of  the  corporation,  they 
should  have  been  classed  as  instruments 
renilered  void  by  the  legal  principle  which 
prevents  directors  of  an  insolvent  corpora- 
tion  from   giving  themselves    a    preferenca 
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■OTer  outside  creditors."  .Idas  Tack  <'o.  v. 
Exchange  Bank  (Aug.  T.  lUOO)  111  Ga.  703. 
710,  36  S.  E.  93B.  "The  law  ia.  however, 
that  an  insolvent  corporation  caonot  preft-r 
a  creditor  who  at  the  time  in  a  director 
therein."  liockford  Wholeaalc  Oroeery  Co. 
V.  Standard  Grocery  d  Meat  Co.  (Oct.  24, 
18BH1  175  111.  89,  51  N.  E.  642.  "In  Haya 
V.  Cithens'  Bank,  61  Kan.  536,  33  Pac.  318, 
it  wa-t  held  thB.t  the  dir«ctorB  and  managers 
of  a  corporation,  who  were  creditors  of  the 
battle,  could  not  prefer  themBclvea,  leaving 
the  question  undecided  as  to  whether  other 
creditors  might  be  preferred.  The  ground 
of  that  decision  ia  that  the  directors  arc 
agents  of  the  stockholders  and  creditors,  and 
tMt  their  iiitereats  as  creditors  would  be 
inimicat  to  their  duties  as  sgenta.  Thej 
occupy  a.  flduciarj  relation  to  the  creditors 
and  stockholders,  and  may  not  take  advan- 
tage of  their  superior  information  and  op- 
portunity to  gain  tin  advaataM  over  those 
whose  interests  they  are  guarding;  nor  are 
they  permittml  to  contrEUDt  with  themselveB 
as  they  may  with  third  parties."  Grand 
De  Tour  Plow  Co.  v.  Rude  Bros,  Mfg.  Co. 
m  Kan.  145,  150,  56  Pac.  848.  "Officers  of 
a  corpo^tion.  who  are  also  its  creditors, 
cannot  lawfully  pay  their  own  claims  in 
preference  to  other  creditors  when  the  cor- 
poration is  insolvent."  Headnote  1  Jameii 
Clark  Co.  v.  Collon  (1900)  81  Md.  195,  40 
L.  R.  A.  698,  46  Atl.  386.  "The  directora 
of  an  insolvent  corporation,  being  its  cred- 
itors, cannot  take  advantage  of  their  fidu- 
ciary relation,  and  deal  directly  with  tLem- 
Belves,  to  the  injury  of  othera  in  equal  right. 
If  they  do,  equity  will  set  aside  the  transac- 
tion at  the  suit  of  creditors  of  the  corpora- 
tion or  their  representatives,  without  ref- 
erence to  the  question  of  any  actual  fraudu- 
lent intent  on  the  part  of  the  directors;  for 
the  richt  of  the  creditors  does  not  depend 
'upon  fraud  in  fact,  but  upon  the  violation 
of  the  fiduciary  relation  of  the  directors." 
TayUiT  v.  Fanning  [Minn. ;  July  3,  1002)  01 
N.  W.  269.     "At  common  law  a  debtor  may 

{refer  a  creditor  to  the  exclusion  of  othera, 
ut  a  different  rule  prevaila  when  the  cred- 
itor is  a  director  of  an  insolvent  corpora- 
tion debtor.  The  directors  in  such  case  are 
not  strictly  trustees  for  the  general  cred- 
itors, though  Eomctimes  so  called,  but  they 
owe  them  a  duty  which  is  inconsistent  with 
the  taking  of  a  security  for  prior  indebted- 
ness, to  their  detriment."  Bymonii  v.  Lew- 
it  (1901)  94  Me.  601,  48  Atl,  121,  "The 
corporation  was  plainly  insolvent,  not  a  go- 
ing concern,  nor  one  with  any  prospect  of 
gome  on  at  any  time  in  the  future.  It 
could  not,  in  such  condition,  prefer  ita  di- 
rectors, secretary,  and  treasurer,"  King  v. 
Koolhridgr.  (Oct.  29,  IBOO)  78  Miss.  179,  28 
So.  824.  "The  proposition  that  an  insolvent 
corporation  cannot  prefer  a  debt  on  which 
its  oflkcrs  and  direiAora  are  bound  as  sure- 
ties is  now  thoroughly  established  in  this 
state,"  'Williami  v.  Turner  (Neb.;  Jan,  8, 
19021  88  N.  W.  868.  "The  law  will  not  al- 
low the  stockholders  and  otBcers  of  the  cor- 
poration to  take  advantage  of  their  knowl- 

■edge  of  the  insolvent  condition  of  the  con- 
cern, and   their   power  to  use  and  control 
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the  assets  to  repay  their  own  debts,  or  to 
relieve  them  frwn  special  liabilities  to  the 
injury  of  other  creditors."  Oraham  v.  Carr 
(May  6,  lfl02)  130  N.  C,  271.  41  S.  E.  379. 
"The  law  applicable  to  these  cases  is  ex. 
tremely  clear.  While  directors  of  corpora. 
tions  are  not  trustees  in  a  technical  sense, 
there  is  yet  no  doubt  that  they  occupy  & 
fiduciary  position  towards  stockholders  and 
creditors  of  the  corporation,  and  that  thw 
come  within  the  de^gnation  of  persons  fill- 
ing a  fiduciary  relationship.  In  fact,  they 
hold  a  position  of  the  highest  trust,  and 
will,  therefore,  be  requir^  to  execute  it 
with  the  utmost  fidelify.  This  being  so,  it 
in  plalif  that  the  defendante  could  'not  use 
their  official  position  to  advance  their  indi- 
vidual interests.  But  this  is  precisely  what 
they  did,  with  actual  knowledge  that  the 
corporation  was  insolvent."  Bmilh  v.  Put. 
nam  (1882)  61  N.  H.  632.  "The  rpcfiver 
of  an  insolvent  corporation  may  recover  its 
anseto,  withdrawn,  after  it  has  become  in. 
solvent,  in  order  to  secure  some  of  ite  di- 
rectors against  a  liability  incurred  for  the 
corporation.  A  preference  of  that  character 
cannot  stand,  although  at  ths  time  it  is 
given  there  is  no  stotutory  prohibition 
against     it,"     Headnote,     Taylor    v,     Qray 


wealth   that  an   insolvent    debtor,    whether 


be  a  director,  or  other  officer  possessed  of 
corporate  power  and  corporate  knowledge  of 
the  insolvency  of  his  corporation,  then  he 
has  an  advantoge  over  other  creditors  whose 
claims  may  be  of  equal  merit.  He  has 
knowledge  that  his  debt  is  in  peril,  and  has 
the  power  to  prefer  himself.  As  he  is,  in  n 
sense,  trustee  for  all  the  stockholders  ard 
creditors,  equity  forbids  that  he  should  act 
solely  for  himself,  legardlesa  of  the  interests 
of  those  for  whom  he  is  trustee."  Mueller 
V.  Monongnhela  Fire  Vlay  Co.  (1898)  183 
Pa,  450,  468,  38  Atl.  1009,  "The  directors 
of  an  insolvent  corporation  arc,  by  virtue  of 
their  position,  debarred  from  preferring 
debts  of  the  corporation  due  to  themselves." 
Olncji  V.  C^nanicut  Land  Co.  (Aug.  10, 
1889)  16  R.  I,  5B7,  5  L.  R,  A.  361,  18  Atl. 
ISl.  "When  a  corporation  is  insolvent,  and 
has  ceased  to  be  a  going  concern,  and  ite  of- 
ficers know  or  ought  to  know  that  suspen- 
sion is  impending,  then  such  officers  are  so 
far  trustees  that  they  may  not  transfer  cor- 
porate property  to  tbemseli'e.i  in  payment 
of  debte  due  them,  and  that  tiuch  a  trans/er 
constitutes  a  fraud  in  law."  Slack  v,  yorlk- 
icestcm  fiat.  Bank  (AprU  25,  1899)  103 
Wis.  57,  64,  79  N,  W.  51,  Of  same  import, 
see  Biimham,  S.  M.  £  Co.  v.  McGornich 
(Oct.  22,  1898)  18  Utah,  42,  B5  Pac.  77. 
To  the  same  elTect,  see  Harding  v,  Bari 
(.Ten.  7,  1902)  51  C.  C.  A.  264.  113  Fed. 
304,  342;  KHtel  v.  Augusta,  T.  &  G.  R.  Co. 
(Feb.  22.  1B97)  78  Fed.  855;  NorthAcealertt 
Mut.  L.  Ins.  Co.  V.Cotton  Each.  Real  Et- 
tale  Co.  (Oct.  21,  1895)  70  Fed.  155;  Bos- 
vorik  V,  Jacknonville  Nat.  Bank  (Nov,  27, 
1894)  12  C.  C.  A.  331,  24  U.  S.  App,  413. 
64  Fed.  616;  Sutton  Mfg.  Co.  v.  Butohin- 
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•on  (Oct  1.  18M)  11  C.  C.  A.  320.  24  U. 
8.  App.  I4S,  63  Fed.  496;  Conaolidaled 
TankUne  Co.  v.  Katisat  City  Vanish  Co. 
(Sept.  5,  18B0)   43  Fed.  204. 

It  iB  not  clear  how  Sanford  Fork  d  Tool 
Co.  V.  Howe,  B.  *  Co.  157  U.  S.  312,  39  L. 
ed.  Tin,  Ifi  Sup.  Ct.  Kep.  S21, lends  an]'  sup- 
port to  the  proposition  that  directors,  or  a 
majority  of  the  board  of  directors,  may  pre- 
fer themselves  bj  appropriating  all  the  cor- 
porate assets  on  p  re-existing  liabilities, -if  t«r 
they  have  dotermtned  that  the  corporation 
is  hopelesalv  insolvent,  and  will  in  a  few 
days  abandon  its  corporate  business.  In 
that  case  Justice  Brewer  rests  the  court's 
ruling  upon  the  fact  that  the  stockholders 
expressly,  by  vote,  authorized  " 
and  tiiat  at  the  time  it  waa 
corporation  waa  a  going  concern,  and  in- 
tended to  continue  in  business,  and  in  fact 
did  continue,  and  paid  out  $30.0CK)  on  its 
ohligatiooB,  other  than  those  secured,  in  the 
usual  course  of  business;  and  it  was  also 
at  the  time  believed  by  all  parties  to  be  sol- 
vent, and  was  in  f.ict  solvent,  if  the  assets 
were  worth  as  much  as  they  coat.  The  trend 
of  tlie  decision  is  indicated  by  the  follow- 
ing sentence:  "It  is  often  said  that  the  di- 
rectors may  not  take  advantage  of  their 
position  and  power  to  secure  personal  ad- 
vantage to  theroselves,  but  that  proposition 
has  no  application  here,  for  the  corporation 
Itself  directed  this  mortgage."  P.  317.  157 
U.  S.,  p.  713,  39  L.  ed.,  and  p.  623,  15  tiup. 
Ct  Rep.    To  the  a: 


nortgage, 

:uted  the 


effect,  see  also  the 


.  _,  __jiott,  Corp.  !  189;  Field,  Corp.  | 
174;  Reese,  Ultra  Vires,  I  155;  2  Spelling, 
Priv.  Corp.  i  713:  Taylor,  Priv.  Corp.8750: 
5  Thomp.  C;orp.  8  6503:  7  Thomp.  Corp.  f 
6496;  Morawetz,  Priv.  Corp.  J  787;  3  Clark 
It,  ^{.  Priv.  Corp.  p.  2414.  Arkansas,  Ohio. 
M II ssaehu setts,  New  York,  and  a  number  of 
other  states  have  statutes  restricting  the 
tight  of  insolvent*  to  prefer  any  crmlitor. 
Tennessee,  Texas.  Washington,  South  Da- 
kota, and  perhaps  some  other  states,  aeem 
to  adhere  to  the  truat-fund  doctrine.  It  hns 
always  been  the  rule  that  the  holder  of  a 
secret  equity  shall  not  assert  it  to  the  in- 
jury of  one  who  has  been  innoceiftly  misled 
thereby,  and  in  what  way  is  the  principle 


edge  of  the  financial  condition  of  the  con- 
cern the  law  requires  them  to  have,  con- 
tinue to  conduct  the  business,  keep  the  pub- 
lic records  fair,  invite  public  confidence,  so- 
licit the  people  to  deal  with  them,  and  thus 
fo  on  under  cover,  speculating  onthecapital 
und  of  the  association,  until  it  has  been 
wasted  to  a  point  that  will  oniy  secure 
their  personal  liabilities,  and  then,  under 
claim  of  acting  for  the  corporation,  deliver 
to  themselves,  as  creditors,  all  that  is  left 
of  the  assets!  I  am  mistaken  if  the  decep- 
tion of  the  one  is  not  as  culpable  as  the 
other,  and  if  the  conduct  of  the  tatter  does 
not  violate  the  principles 
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A  woiBmB   n-hoae   name   ■■   torsed   to   • 
deed  of  her  huBltBud'n  nropcrl^  Is  not 

estopped  to  uaert  her  dower  rights  In  the 
propert;,  even  as  against  bona  Ode  purchas- 
ers, b;  the  tact  tbat.  after  learning  i^  the 
(orgerj,  she  failed  to  notifj  (hem  of  her 
riKbts,  It  the  purchase  vaa  made  without  her 
knowledge. 


(March  SI,  1 


2.) 


ON  PLEA  to  bill  filed  to  eaUUish  dower 
rights.    OtJWTuted. 
The  facts  are  stated  in  the  opinion. 
^etart.  Edward  D.  Baaaett  and  Fred- 
arle  Hkyes,  for  respoadents,  in  support  of 

Nora. — As  to  estoppel  of  married  women  gen- 
erallr.  see  aatei  to  Gslbralth  t.  Lunnford 
(TcDD.)  1  L.  a.  A.  B22;  Speler  v.  Opter  (Mich.) 
S  L.  B.  A.  a47;  Cook  v.  Walling  (Ind.) 
2  L.  B.  A.  7ee  :  IdOg  T.  Crosnn  (Ind.)  1  L. 
n.  A.  TS3;  and  :illler  v.  Shields  (Ind.)  8  L.  R. 
A.  406  :  also,  Id  this  serlea,  VensandC  v.  WIer 
<Ala.)  82  L.  R.  A.  201;  Williamson  v.  Jones 
(W.  Va.)  SS  L.  R.  A.  684  :  und  National  Gran- 
ite Bank  T.  T;ni1ale   (Mass.)   Ql  L.  R.  A.  447. 

Aa  to  eatoppel  ol  married  womea  by  deed  or 
coveoant,  see  tutie  to  Wadklns  v.  Watson  (Tei.) 
22  h.  B.  A.  779. 
69  L.  H.  A. 


Where  one  of  two  innocent  persons  must 
suffer  a  loss,  he  who  is  the  cause  or  occa- 
sioD  of  that  confidence  1^  wbich  the  loss 
has    been    caused    or    oocasioned    ought   to 

1  Story,  Eq.  Jur.  |  3B4;  2  Pom.  Eq.  Jur. 
I  814;  Galhraith  v.  Lunaford,  87  Tenn.  89, 
1  L.  R.  A.  524,  9  S.  W.  365. 

The  complainant  could  legally  have  re- 
leased her  right  of  dower.  She  says  she 
<ILd  mit;  but  in  her  silence  of  over  thirty 
years  she  has  been  guilty  of  gross  lacbesi. 

Marshall  v.  Umith,  34  L.  J.  Ch.  N.  S. 
181);  Baii'man  v.  Kelley.  38  Minn.  Itr7.  3« 
N.  W.  333;  Havens  v.  Patterson,  43  W.  Y. 
218;  Uoyes  v.  tlourte,  114  N.  Y.  590,  a'!  N. 
E.  40. 

Had  her  inchoate  right  of  dower  been 
consummate,  aod  had  she  failed  to  take  any 
proceedings  for  thirty  years,  either  at  law 
or  in  equity,  to  have  it  assigned  to  her,  her 
dower  would  have  been  harried. 

Marthall  v.  Hmth.  34  L.  J.  Ch,  N.  S-  180, 
10  Jur.  N    S.  1174. 

Parties  under  disabilities  are  estopped  if 
their  conduct  has  been  intentional  and 
fraudulent. 

Bigelow,  Estoppel,  580,  note  1 ;  Schnelt 
V.  Chicago,  38  111.  382,  87  Am.  Dec.  3(M; 
.WcWorrig  v.  Webb,  17  S.  C.  558,  43  Am. 
Rep.  929- 

No  married  woman  shall  avail  hersalf  ti 
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BarroK  v.  Barjtno,  4  Kay  &  J.  400,  4  Jar. 
N.  8.  1049. 

The  tact  that  the  several  parcels  of  real 
Mtate  «ODT^ed  by  the  deed  of  1866  have 
been  improved  and  greatty  enhanced  in  val- 
ue roust  be  coDsidered  in  connection  with 
the  laches  of  complainant. 

Harter  v.  Tmihig,  158  U.  B.  448,  30  !>. 
ed.  1049,  16  Sup.  Ct.  Rep.  883;  Johntttm  v. 
aianditrd  Min.  Oa.  3»  Fed.  304;  WiUiamaon 
V.  Jones.  43  W.  Va.  662,  3S  L.  B.  A.  604,  27 
S.  K  410. 

It  would  have  been  proper  (or  the  com- 
plainant  to  have   given   a  notice  upon  the 

Vieie  v.  Jud«on,  82  N.  T.  87;  Oottello  Y. 
M^d,  65  How.  Pr.  356;  Comith  v.  Abing- 
tott,  i  Hurlst.  t  N.  550. 

The  principles  ot  estoppel  in  matters  of 
personal  estate  appear  ti  apply  equally  to 
real  estate. 

Thompion  v.  Blanchard,  4  K.  Y.  303; 
Wcu-  Torb  Rubber  Co.  v.  Rathery,  107  N,  Y. 
310,  14  N.  E.  2H9;  Carpenter  v.  Carpenter, 
25  N.  J.  Eq.  104;  Scribner,  Dower,  J  37,  p. 
'26H;  Cory  v.  Gertcken,  2  Madd.  40;  Savage 
V.  Foster,  9  Mod.  35. 

The  people  may  be  estopped  by  a  persoo's 
negligenoe  when  hie  name  has  been  forged, 
and  for  an  iinreasooable  time  be  neglecU, 
not  tn  discover  the  forgery,  but  to  give  no- 
tioo  tberecrf  after  discoi-ary  to  the  purty  im- 

rcopte'y.  Bank  of  If.  A.  76  N.  Y.  648; 
Canal  Bank  v.  Bank  of  Albany,  1  Bill,  Z8T ; 
Bigetow,  Estoppel,  Gth  ed.  p.  632;  Leather 
Ufrt.  Vat.  Bank  v.  Morgan,  117  U.  S.  96, 
2'J  li.  ed.  811,  6  Sup.  Ct.  Rep.  657. 

Silence  will  cre^  an  estoppel. 

Vhapman  v.  Chapman,  69  Pa.  214;  Crett 
V.  Jack,  3  Watta,  239,  27  Am.  Dec.  363; 
Kceter  V.  Tantuyle,  6  Pa.  263;  Com.  t. 
Moltz,  10  Pa.  531 ;  Woodt  y.  Wilton,  37  Pa. 
383;  UiranviUe  v.  Silverlhom,  48  Pa.  149; 
Eleceni  v.  Uennett,  61  K.  H.  324. 

The  doctrine  of  equitable  estoppel  applies 
to  uarried  women. 

Bigetow,  Estoppel,  2d  ed.  1876,  p.  448;  2 
Pom.  Eq.  Jut.  2d  ed.  Sf  814,  616;  2  Her- 
man, Kstnppel,  M  1120,  1121;  Oibson  v. 
Hcrriott.  55  Ark.  85.  17  S.  W.  6B0;  6  Wait, 
Act.  &  Bet.  p.  687. 

Under  certain  circunistai>ces,  a  married 
woman  may  become  subject  to  estoppel  in 
pait,  if  she  knowingly  permits  another  per- 
son to  sell  and  convey  her  property  as  bis 

CarptntVT  v.  Carpenter,  25  N.  J.  Eq. 
1U4;  Galhraith  t,  //u«a/or<I,  87  Tenn.  89,  1 
U  B.  A.  .124,  9  S.  W.  366. 

Estoppel  by  frand  applies  to  dower. 

2  Scribner,  Dower,  2d  ed.  p.  266,  !  34; 

Dethler  v.  Beery,  4  Dall.  300,  1  L.  ed.  842; 
Cory  V.  Gerteken,  2  Madd.  40;  Bavage  v, 
foster,  9  Mod.  36;  Bill  v.  Mitchell,  6  Ark. 
608;  Oiaert  v.  Jteynolda,  51  111.  513. 

Ur.  WBTTea  K.  Pertie  also  for  reapond- 
•nts. 

.Vr.  Irrlac  Ckmmplin  for  complainant. 

fiO  L.  H.  A. 


Stisesa,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  has  been  before  ua  on  demurrer 
to  the  bill.  23  R.  I.  4TI,  60  Atl.  833.  The 
respondents  now  set  up,  by  way  of  plea,  that 
they  "were  all  bona  flde  purchasers  for  a 
valuable  coasi deration,  and  that  said  com- 
plainant knew  of  the  fact  that  said  deed 
mentioned  in  said  bill  of  complaint  purport- 
ed to  be  signed  by  her,  within  the  space  of 
three  years  after  the  execution  of  said  deed ; 
but  said  complainant  did  not  notify  the 
grantee  in  her  supposed  deed,  nor  any  of  the 
grantees  who  bold  by  mesne  conveyances 
from  her  said  supposed  grantee,  that  she 
had  not  signed  said  deed,  as  apppars  of  rec- 
ord, but  permitted  them  to  suppose  that  said 
signature  was  genuine,  wherefore  these  re- 
spondents insist  that  said  complainant  is  es- 
topped to  set  up  the  clnim  of  fraud,  iia  al- 
leged in  her  hill  of  complaint."  The  case  is 
now  heard  on  the  sufficiency  of  the  plea. 

The  only  difference  between  the  question 
now  presented  and  the  one  which  was  be- 
fore us  on  demurrer  is  in  the  averments  that 
the  complainant  knew  of  the  foigcry  of  her 
naioe  within  three  years  from  the  execution 
of  the  deed,  that  she  did  not  notifv  the 
grantee  of  the  fact  of  the  forgery,  and  that 
the  respondents  are  purchasers  for  value, 
whom  she  has  permitted  to  suppose  that 
said  signature  was  genuine,  whereby  she  i^ 
estopped.  We  are  unable  to  see  that  any  of 
the  facts  thus  alleged  have  changed  the  le- 
gal aspect  of  the  case.  The  vital  question 
otill  remains,— By  what  fact  is  she  estop- 
ped? The  respondents  say  by  silence  when 
she  should  have  given  some  notice;  by  si- 
lence which  has  led  them  to  believe  that  her 


Y.  32,  where,  after  a  mortgage  had  been  as- 
signed, the  mortgagee  executed  a  discharge 
of  the  mortgage,  which  was  recorded.  Thn 
assignee  knew  of  the  discharge  and  of  the 
record,  but  took  no  steps  to  reinstate  tlie 
ntortgage.  The  transfer  was  recorded,  but 
no  note  of  it  was  made,  as  was  customary. 
on  the  record  of  the  mortgage ;  and  so  it 
was  likely  to  be  overlooked  on  an  CKamina- 
tion  of  title,  and  it  so  hanpcncJ.  Another 
mortgage  was  subsequently  given  on  the 
same  property,  both  mortgagor  and  mortga- 
gee knowing  that  the  first  mortgiifre  was  not 
paid,  and  tlint  the  pretended  diwharge  was 
involid;  and  this  was  transferred  to  an  in^ 
nocent  purchaser  for  value.  It  vras  held 
that  the  assignee  was  not  ej<topped  from  en- 
forcing his  mortgage  a^^iiiiist  the  innocent 
purchaser,  and  this,  very  plainly,  must  have 
been  so,  from  the  fact  that  the  record 
showed  that  the  mortgagee  had  no  power  to 
discharge  after  an  assignment.  The  de- 
fendant, however,  having  set  up  estoppel 
agninst  the  plaintiff's  i.nforcinf»  liis  mort- 
gflKP,  the  court  passed  upMi  the  quextion  of 
eitoppel.  and  therebv  overruled  C'/tlcllo  v. 
Wcnrfr,  55  How.  Pr.  350,  which  held  esactly 
what  the  respondents  claim  here.  A  dis- 
char^  of  a  mortgage  had  I>ecn  recorded, 
which  the  mortgacee  said  was  a  forgery,  lie 
assigned  the  mortflngc  to  a  bona  lidc  pur- 
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chowr  for  value,  and  subsequentlj  a,  aecood 
mortgage  was  given  on  the  property.  It 
u'as  hi^ld  that  the  assignee  was  estopped  be- 
cau<ie  lie  took  no  steps  to  correct  the  record. 
Tiie  reason  lor  overruling  Cottella  v.  Meade, 
U.I  staled  in  Viele  v.  Hudson,  was  that  to 
sustain  an  estoppel,  because  of  an  omission 
to  s|>cak,  there  must  be  both  the  specific  op- 
portunity and  the  apparent  duty  to  apeak: 
the  party  maintaining  silence  must  have 
knonn  tha.t  soroeooe  was  relying  thereon, 
and  was  either  acting  or  about  to  act  as  Lb 
would  not  have  done  had  the  truth  been 
told.  These  are  the  principal  grounds  of 
an  equitable  estoppel,  but  they  do  not  exist 
in  this  case.  The  complainant  had  no  op- 
EKH'tunity  to  warn  t^e  grsittee,  because  she 
knew  nothing  about  the  tranaaction  until 
after  it  was  completed.  She  was  not  pres- 
ent with  him  or  with  any  aub^quent  gran- 
tee, ao  far  as  alleged,  so  as  to  have  either 
the  opportunity  or  duty  to  speak.  No  one 
has  relied  ou  anything  said  or  done  l^  her, 
or  that  was  being  done  with  her  knowledge 
whil?  she  stood  by  in  acquiescent  silence. 
So  far  as  appears,  she  did  not  know  of  a 
single  sale  before  it  was  made,  or  that  any 
oite  of  these  respondents  was  about  to  act  as 
he  would  not  have  done  had  he  known  the 
truth.  It  is  by  no  means  an  unprecedented 
tiling  for  men  to  buy  land  subject  to  a 
douer  right.  VVaxranties  in  deeds  are  given 
to  cover  just  such  known  and  unknown  de- 
fects in  title.  The  complainant  is  not 
chai^able  in  law  with  notice  that  any  one 
of  these  respondents  would  not  have  made 
his  purchase  had  he  known  that  slie  had  not 
released  her  dower,  and  it  is  not  averred 
that  she  was  so  notified  in  tact.  The  re- 
spondents' argument  comes  to  this:  It  is 
to  be  presumed  that  no  one  would  buy  land 
laid  out  as  city  lots,  subject  to  dower;  that 
this  land  was  liable  to  be  sold  to  somebody ; 
and  that  failure  to  give  notice  of  some  sort 
was  equivalent  to  standing  by  in  fraudulent 
silence.  We  have  already  said  that  there  is 
no  such  presumption  in  law,  and  that  it  is 
nut  alleged  that  the  complainant  knew  of 
any  Mie  of  these  transactiona. 

The  only  remaining  point  is,  Does  the  pos- 
iJibility  of  sale  make  it  'muilulent  not  to 
ffive  eottK  sort  of  notice!  As  we  stated  in 
tlie  former  opinion,  we  know  of  no  notice 
that  she  was  bound  to  give,  or  that  she 
could  legally  and  effectively  give,  and  we 
rc'peat  what  we  said  before, — that  the  re- 
Bjiondents  do  not  show  what  she  should 
)mve  done.  They  say  it  is  not  for  them  to 
Hhow  this.  If  ttey  plead  an  estoppel,  they 
59  L.  B.  A. 


must  set  up  facts  which  constitute  an  es- 
toppel. They  have  pleaded  simply  that  abe 
did  not  notify  the  original  or  subsequent 
grantees.  Notice  to  the  original  grant«e  be- 
fore lie  took  the  deed  was  impossible.  Fail- 
ure to  notify  him  afterwards  could  work  no 
estoppel,  for  in  such  a  case  an  estoppel  does 
not  arise  after  the  tact.  Was  it  fraud  not 
to  give  some  sort  of  notice,  if  any  effective 
notice  could  have  been  given?  We  cannot 
say  that  it  was.  She  had  no  present  inter- 
eat  in  the  property.  There  was  no  certainty 
that  she  would  outlive  her  husband,  so  as 
ever  to  have  any  interest.  She  had  no 
knowledge  that  it  was  to  be  sold,  as  it  has 
been,  and  to  have  act«d  with  reference  to  it 
would  have  been  action  based  upon  conjec- 
ture. The  elements  of  damage  to  others  are 
too  uncertain  and  remote  to  enable  us  to  say 
that  silence  under  such  drcumstances  was 
fraud  in  law.  As  Judge  Finch  said  in  Viele 
V.  Jiidton:  "Are  we  not  in  danger  of  gfAne 
so  far  as  to  say  that,  if  a  man  patiently  anS 
silently  bears  a  wroo^,  he  shall  be  estopped 
from  saying  that  it  is  a  wrongt  Suppose 
one's  name  is  forged  to  a  note,  and  he  leama 
the  fact  that  such  paper  is  afloat.  Of 
course,  he  understands  that  somebody  may 
be  deceived  and  injured  kiy  it.  Muat  he 
bring  an  action  against  the  forger  or  prow- 
cute  him  criminally  within  a  reasonable 
time,  at  the  peril  of  being  estopped  from 
provii^  the  not«  a  forgery  when  coHectian  is 
sought  to  be  enforced?"  In  WilUamaon  v. 
Jones,  43  W.  Va.  582,  27  S.  E.  411,  3S  L.  R. 
A.  SD4,  another  illustration  is  put:  "If  one 
man  chooses  to  go  upon  another's  land  and 
clear  and  improve  it,  the  mere  failure  of  the 
owner  to  go  to  him  and  warn  him  not  to  do 
90  will  not  take  away  the  true  owner's  title," 
The  inducement  of  another  to  act,  and  the 
omission  to  speak  only  when  there  is  a  du^ 
to  speak,  with  knowledge  of  the  circumstan- 
ces, are  the  recoKniced  elements  of  on  estop- 
'  pel.  Owen  v.  Blatter,  26  Ala.  647,  62  Am. 
Dec.  746;  Lowrmos  v.  Broum,  5  N.  ¥.  3S4; 
II  Am.  t  ^on.  Enc.  I«w,  2d  ed.  pp.  427,  428, 
and  notes.  The  cases  cited  by  the  respotid- 
ents  are  not  opposed  to  this  principle.  They 
are  cases  which  in  fact  involve  the  elements 
Fibuve  stated,  and  so  do  not  rest  upon  mere 
silence,  as  thi»  case  does.  We  think  that 
the  essential  elements  of  an  eBt<^pel  are 
lacking.  The  plea  sets  up  nothing  tnat  the 
complainant  omitted  to  do  which  it  was  her 
duty  to  do,  and  hence  it  is  no  answer  to  the 
bill. 
Ptfa  overruM. 
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•Under  aiibdlT.  X.  |  -lies,  Rev.  Stmt,, 
nkleh  peqalFca  the  eomplalBt  to  sob- 
tiiln  ■  stitteBieBt  ot  tlie  facts  constlCutlDB 
the  caoae  o(  action.  Id  ordinary  and  oonclw 
laDgoaKe.  >  Benenl  BlIegalkHi  of  oegligeun. 
while  good  against  a  generaJ  demacrer,  In 
not  good  against  a  demurrer  on  tbe  ground 
at  tJDcertalntr. 
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bj  8VU4TAH,  CB.  J. 


APl'KAL  b;  defendant  from  a  judgment 
of  the  District  Court  for  Bannock 
CouDtj  in  favor  of  plaintiff  in  aa  action 
brought  to  recover  the  value  of  certain  stock 
alte>red  to  have  been  killed  b;^  defendant'B 
negligence.     Reveried. 

Statement  by  SnlliTua,  Ch.  J.: 
This  action  was  brought  by  the  respond- 
ent  to  recover  the  value  of  four  head  of  cat- 
tle alleged  to  have  been  killed  by  appellant's 
locomotivea  and  cars, — one  alleged  to  have 
been  kilted  on  May  7,  1807 ;  one  on  May  10, 
1807;  one  on  August  5,  1B97;  and  one  on 
November  5,  1897.  The  killing  of  each  aoi- 
nial  ia  aet  up  aa  a  separate  cause  of  action. 
The  third  paragraph  of  each  cause  of  ac- 
tioD,  which  contains  the  allegatimM  of  the 


I.  eoopt,  sio. 

II.  The  rule  a  gatteraUy  eHted,  310. 

III.  Xore  pnrflMiIor  itlatemntt  of  the  ruts, 

211. 

IV.  Reatoii*  for  rule,  214. 

T.  Averment  Of  duty  at  an  «lMtMit  of  neg- 

liyrrUM.  214. 
71.  The  rule  a*  affeoted  bg  neeentty  of  no- 
lim  Of  nature  of  elaim,  216. 
VII.  Sffeot  of  the  natura  of  the  negtlaeneB 
or  WTono.  217. 
Till,  yhe  rule  a»  afteeted   by  mttJiod  of  M- 
lerUng  defect. 

a.  Bm  demurrtr,  218. 

b.  By  motion  lo  mate  more  ieflnite 

and  certain,  219. 
e.  By  Bbftction  o/ler  iifuo  jof nod,  S21. 
tX.  The  rnlt  an   nlfectad   by  aeoompanying 
allcBaUon  of  facta,  S21. 
X.  Appiicatlon  of  rulet  to  negligenee  of  or- 
dinary rallroada. 

a.  Ocncrallv,  1!22. 

b.  In  oate  of  Inlvry  to  psriolK. 

1.  General  allegatlone  ai  lo,  222. 
S.  Or  right  of  uatf.  223. 

<B}   aeneral    allegatlone    a« 

to,  224. 
(b)   Allei7aManj  oj  to  neglt- 
licnt  nutnogement,  220, 
<c)  AUegatloni  at  to  otnle- 

aton    of   itgnali,    22S. 
(d)   Allegattont    aa    to     ob- 

itructiont     of     high- 

Kov,  22B. 

4.  From    defective    itrueture    or 

appUanDBt,  22S. 

5.  Prom   frightenino   hortee,  230. 
C  In  oate  of  infary  to  alook. 

1.  By  eolHiion  generally,  2S1. 
S.  OollitUmi     from     failure     to 
properly  ineloee  traok,  282. 
3.  By  frightentng,  233. 
d.  in  c<ue  0/  injurv  to  other  property 

1.  By  collltion,  2S4. 

3,  Tram    defectttie   eonetmction, 

2S4. 
8.  From  eeiting  fires. 

(a)  Altegallont  at   lo   oom- 

munioation  from 

right  of  uav,  284. 

(b)  Other     allegatioHi     In 

general,  2SS. 


XL  Apylicatlou    of    riiira    to    negHgeiiee   of 
ilreot  raOroade,  238. 
ZU.  AppUoailOn    of    ruira    to    negUganee    of 

a.  Of  gooia  or  property,  2SS. 

b.  Of  patiengert. 

1.  Qeneral  mlei,  240, 

2.  On  oriHnnrir  raitroada. 

(»)    Oenerally,  241. 
(b)    I'hrOH|7ft  improper  atmo- 
(lire     or     opplloiiosa, 
241. 
(e)  By  ncgligmt  ninnlfwor 

management,   24S. 
<d)   By  cotllalov.,  244. 
8.  On  iitreet  raUroadt,  240. 
4.  By  atage  or  boot,  24T. 

c.  0/  meatagea,  24T. 

nil,  App%loatlon  of  nilei  to  munfofpaf  negU- 

a.'  DefeetUje  or  dangtrom  ttreett  or 
hlghwana,  248. 

b.  Defective  or  dangeroua  aideaalkt. 


SIT.  Applfodflon    of   ritica    to    negltgeaoe    of 
employer  injuring  employee, 

a.  Ouneral  rulet,  2S2. 

b.  1Cllf>  reaytot  to  the  TBlationthlp  of 

the  pariica.  2&3. 
C  With  .r'tertnce  lo  proper  place  to' 

1.  Avermcnta  lU  lo  defect),  2r>3. 

2.  Averiaeata    at    lo    knoalcdge 

of  employer,  SS4. 
d.  With  referenee  to  proper  manage- 
ment of  work. 

1.  By    ordinary    cmploucra,    255. 

2.  By  railroad  eompaiiiea,  25S. 
k.  With    reference    to    proper    dhuc- 

ture,   machinery,   and  appll- 


:<>  deleeta  In  or- 
dtnary  employment.  258. 
fl.  J.serm«nfi    M    lo    dciecit    In 
railroad    emplotimenl. 

(a)  In    right    of    way    and 

track,  280. 

(b)  In  rolling  atock  and  op. 

pUartoea,  280. 
S.  Avementt  aa  lo 
.  employer,  262. 
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CHTelens  and  negligent  killing  of  aaid  st4>ck, 
is  couched  sutrataDtially  in  the  same  lan- 
guage, atid  in  the  first  is  as  follows,  to  wit: 
"That  the  ilefendant,  by  its  agents  and  serv- 
ants, Dot  regarding  its  duty  in  that  respect. 
80  carplesxly  and  negligently  ran  and  man- 
aged its  locomotives  and  cars  that  the  same 
ran  ngainnt,  upon,  and  over  said  st«er,  and 
killed  and  destroyed  the  same,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  $18,  no 
part  of  which  has  been  psid."  The  total 
value  of  the  four  heart  is  alleged  to  have 
been  i^TS.  To  each  of  said  causes  of  action 
the  defendant,  who  is  appellant  here,  inter- 
posed a  demurrer  on  the  ground  of  uncer- 
tainty, and  distinctly  specifieB  that  each  of 
said  causes  of  action  is  uncertain  in  several 
particulars,  and  among  them  the  following: 
(1)  It  does  Dot  state  any  facte  ccmstitutti^ 
negligence  or  carelessness  on  the  part  of  any 


agent  or  senaut  of  the  defendant,  or  of  the 
defendant:  |2)  it  does  not  state  any  act  or 
omission  on  the  part  of  any  agent  or  serv- 
ant of  the  defendant,  or  of  the  defendant,  or 
of  anyone,  constituting  negligence  or  care- 
lessness. The  demurrer  was  overruled,  and 
appellant  declined  to  answer  or  further 
plead,  whereupon  judgment  was  given  and 
entered  in  favor  of  the  plaintiff.  This  ap- 
peal is  from  the  judgment. 

Jfr.  Josepb  H.  Blalr,  for  appellant: 

The  question  is,  Does  the  complaint  state 
a  cause  of  action  so  imperfectly  that  it  is 
open  to  special  demurrer  on  the  ground  of 
uQcertain^!  Assailed  on  the  ground  of  un- 
certainty, with  the  grounds  wherein  it  i* 
uncertain  set  out  in  the  demurrer,  it  is  in- 
sufficient  to    require  the  defendant  to  an- 


XIV.— contlnned. 

f.  With    rclolion    to    oompetent    and 

careful  /cilow  lervanU. 
1.  AcerfliGHlt  as  to  Inaompttenoy. 

26.1. 
2.  AvBrmenU  at  to  Jcaotoledge  of 

cmpluper,  265. 
8.  Avermettti    thoiciitg    reiponti- 

Uiitti    for   fellote   jerooHfa 

act,  266. 

g.  Seoativinti    emploi/ea't    knoviledge 
o!  defccti  or  UKompatencii.  266. 

XV.  AppUcaiion   of   lula    to   breach   of  offl- 

eiol  rlulv,  287. 

XVI,  .*(iiJlicaMOB  0/   rvlrii   ta    improper   per- 

lortnunce  ot  profeaaionai  dutn.  26 J. 
XVII.  Application   of  rulu   to  breach  of  con- 
tractaal  duty,  3ST. 
XVIli.  Applloatton  of  nilet  to  mainteHOnee  of 
public  nuftonce.  2Se. 
XIX.  Application  of  mica  to  maintenance  of 
dcfrctice  or  tinaafe  prcmlaca  or  jlruo- 
(ured,  270. 
XS.  Apptieation  of  rulfs  to  fceepfnfl  danger- 

oua  animals.  2T2. 
XXI.  Application  lo  breachea  of  other  dutlea 
In  aeueral, 

a.  In  the  managemtnt  of  carriaget  In 

Mirhaava,  27B. 

b.  In  the  manaoement  of  veitela,  21*. 

c.  t n other  mlaccllaneaua  matler*,2T4. 
XXII.  The  rfl"  aa  to  pleailtng.     Oontrlbutorji 

neglliicnoe.  27G, 
XXIII.  COHCluiion,  276. 


>te  Is  Intended  to  be  confined  to  gen- 
ments  of  negligence  In  pleading,  or  to 
a  Chat  an  nlleged  act  waa  negJIgentlj 
done.  The  qnestlon  as  to  tbe  proper  method 
of  making  aaj  other  class  of  allegations  Is  con- 
sidered onl;,  In  view  ol  the  tact  that  under 
■onie  clrcunistances  and  In  some  classes  ot  cases 
general  allegatlonB  are  not  regarded  aa  suffi- 
ciently specllic,  lo  the  extent  ol  showing  what 
would  be  suOicleDtlf  specific  In  tbOBS  esses  and 
uDIIer  Chose  clrcnmataaces.  Questions  as  to  the 
proof  admlBBlble  under  a  general  aJlegatlon  ot 
□egllsence  are  shut  oat  ■■  queatlona  of  Tsxl- 
ance,  and  not  of  sufficiency  ot  such  allegations. 
except,  perhaps.  In  a  few  cases  In  which  the 
attack  aeemed  to  be  upon  the  sufficiencT  of  the 
pleadlDE  rather  than  upon  the  admissibility  of 
tbe  evidence. 

II.  The  rule  at  generallg  ataiei. 


allege  negligence  In  an  action  therefor  In  gen- 
era] terma,  or  that  a  general  allegation  ot  neg- 
ligence la  sufficient.  Is  laid  down  and  thus 
stated  Id  Che  following  cases :  Mary  Lee  Cosi 
&  R.  Co.  v.  Chambliss,  B7  Ala.  ITl.  11  So.  8»T  : 
Iisaghran  v.  Brewer.  113  Ala.  509,  21  So.  115  i 
House  v.  Meyer.  100  Cal.  S82,  36  Pac,  SOS: 
StephensoD  v.  Southern  P.  Co.  102  Cal.  14S,  34 
Pac.  618,  36  Fac.  40T ;  Cunulogham  v.  IjOB  An- 
geles B.  Co.  115  Cal.  561,  47  Pac.  462  :  Mc- 
Uonlgle  V.  Kane,  20  Colo.  2S2,  3S  Fac.  3S7 ; 
Chicago,  B.  A  Q.  R.  Co.  t.  Blank.  24  111.  App. 
43S;  PeonEjlvanla  Co.  v.  Erlck.  47  Ind.  368: 
Pittsburgh.  C.  &  St.  L.  R.  Co.  t.  Nelsoa,  51  Ind. 
ISO :  Wibaah.  St.  I..  A  P.  R.  Co.  t.  Johnson.  9« 
Ind.  44 ;  Ohio  &  U.  R.  Co.  V.  Walker.  113  Ind. 
186.  15  >'.  E.  234:  Medsker  v.  Pogue.  1  Ind. 
App.  197.  27  N.  E.  432 ;  ISTansvllie  &  T.  H.  It. 
Co.  V.  Taft,  2  Ind.  App.  237,  28  N.  B.  443; 
Lake  Shore  &  H.  S.  R.  Co.  t.  Kurtz.  10  Ind. 
App.  BO,  35  N.  B.  201.  37  N.  E.  303 :  LouiSTllle, 
K.  &  St.  h.  Consol.  R.  Co.  v.  Hicks,  11  Ind. 
App.  B88,  37  N.  E.  48.  39  N.  E.  767  :  Cltliens" 
Street  IE.  Co.  V.  Abright,  14  Ind.  App.  433,  42 
N.  B.  238.  1028;  Island  Coal  Co.  v.  aemmltt. 
IB  lad.  App.  21,  49  N.  E.  3S :  Green  v.  Eden. 
24  Ind.  App.  583,  56  N.  E.  240:  Chicago.  St. 
L.  t  P.  K.  Co.  V.  Nash  (lad.)  24  N.  E.  SS4 ; 
Allender  v.  Chicago,  B.  I.  &  P.  R.  Co.  37  lown, 
264 :  Louisville  &  N.  R.  Co.  v.  Rnins,  15  Ky.  L. 
Rep.  423,  23  S.  W.  905 ;  Chiles  v.  Drake,  2  Met. 
(Ky.)  148.  74  Am.  Dec.  406:  lAulsvllle  R.  Co. 
v.  Will,  23  Ky.  I,.  Bep.  1961,  C6  S.  W.  628: 
Lucas  T.  Wattles.  48  Mich.  880,  13  N,  W.  782 ; 
HcCauley  v.  Daildaon,  10  Minn.  418.  Oil.  335 : 
IMlan  V.  Moberly,   17  Mo.  App.  436:  Dnlon 
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R.  Co.  95  Va.  648,  26  S.  E.  678. 

He  need  not  set  out  tbe  tacts  evidencing  the 
negligence.  Connell  v.  Cbesapeske  &  O.  R.  Co. 
22  Ky.  L.  Rep.  HOI,  HS  S.  W.  874  :  Rogers  r. 
Hughes,  87  Ky.  185.  8  B.  W.  16;  McCauley  r. 
DavidaOD,  10  Minn,  418,  Gil.  333  ;  Laughran  T. 
Brewer.  113  Ala.  609,  21  So.  415:  Chicago,  B. 
&  q.  R.  Co.  T.  Blank,  24  111.  App.  438:  Erans- 
vllle  4  T.  H.  R,  Co.  v.  Taft,  2  Ind.  App.  237. 
28  y.  E.  443;  Island  Coal  Co.  y.  Clemmttt,  19 
Ind.  App.  21,  49  N.  E.  38;  Lucas  v.  Wattles. 
49  Mich.  380,  18  N.  W.  782 ;  Dnlon  P.  R.  Cn. 
V.  Vincent.  68  Neb.  171,  78  N.  W.  46T ;  Birck- 
head  V.  Chesapeake  h  O.  R.  Co.  93  Va.  648,  29 
S.  E.  678. 

The  partlcnlar  act  ot  negligence  Is  a  matter 
of  proof.  Allender  v.  Chicago,  R.  I.  A  P.  K. 
Co.  87  lows,  264:  Pennaylianla  Co.  t.  Krick. 
47  Ind.  368. 


obvGoogle 


I8S8. 


Kino  V.  Obeoon  Suobt  Lire  £ 


C-o. 


2U 


8tepheiuo»  t.  aoulhen  P.  Oo.  102  Cal. 
143,  34  Pae.  618,  36  Pac.  407 ;  Bteffe  r.  Old 
Colony  B.  Co.  166  M»as.  £62,  30  N.  E.  1137 ; 
Bttleraon  v.  Chicago  dt  0.  T.  B.  Co.  49 
Mich.  184,  13  N.  W.  fiOSj  Pullmaa  Palace 
Oar  Co.  V.  Martin,  92  Qa.  161,  18  S.  E.  364; 
Woodvnrd  v,  Oregon  B.  d  Nav.  Co.  18  Or. 
289,  22  Pbc.  1076;  McPherson  v.  Pacific 
Bridge  Co.  20  Or.  486,  26  Pac.  560;  Bmith 
V.  Bvttner,  BO  Cai.  95,  27  Pac.  29;  Conl^ 
V.  Kichmond  &  D.  B.  Co.  109  N.  C.  692,  14 
8,  £.  303;  Price  v.  Atehiaon  Water  Co.  68 
KuD.  551,  60  Pac.  450;  Atchison,  T.  A  B.  F. 
R.  Co.  V.  O'UmU,  49  Kut.  367,  30  Pac.  470. 

Id  Dcgligence  casea — stock-killing  cawa, 
aa  well  as  all  otIier»— the  bunJCB  of  proof  is 
upon  the  plaintiff  to  eBtaMish  negligence 
on  the  part  of  the  defendant.  The  mere 
kilting  of  stock  by  a  railroad  compan;  bf 
'    ;  its  ei^nes  and  cara  over  it  does 


not  establish  a  prima,  fade  case  of  negli- 
gence, ao  as  to  stiif  t  and  throw  the  burden 
of  excusing  upon  the  defendant. 

Vaterii  V.  Uiiion  P.  B.  Co.  2  Idaho,  540, 
21  Pac.  416;  AtchUon,  T.  <t  8.  F.  B.  Oo.  v. 
Walton,  3  N.  M.  530,  9  Pac  351;  Kanaait 
City,  L.  <t  B.  K.  R.  Co.  v.  BoUon,  38 
Kan.  534,  14  Pac.  6;  Gnion  P.  B.  Co.  v.  Buh 
lU,  6  Colo.  App.  64,  39  Pac.  897;  Schenck 
V.  Union  P.  R.  Co.  5  Wyo.  430,  40  Pac.  840; 
Atchison,  T.  i  8.  F.  B.  Co.  v.  McFarland, 
2  Kan.  App.  062,  43  Pac.  788;  1  F         ■     " 


1  Rapalje  & 


Uack's  Digest  of  Railway   Law, 
496;  2  Thomp.  Neg.  p.   1243. 

Ur.  W.  T.  ReevBB,  for  respondent: 
It  is  unnecessary  to  specify  the  particu- 
lar act  or  omiBsions  tha'.  constitute  the  neg- 
ligence. 

2  Estee,  PI.  p.  36,  i  2005;  Bliss,  Code  PI. 
3d  ed.  i  211a/  Cunningham  v.  Los  Angtiat 


A&d  under  a  general  BlleBStlon 
the  farta  sbowlafr  DeK'Irieacu  muy  be  proved. 
Wabasb.  8c.  L.  A  P.  B.  Co.  v.  Johnson,  96  Ind. 
44;  Pittsbursh,  C.  t  8t.  L.  R.  Co.  T.  Nelson. 
01  Ind.  IGO:  Cleveland,  C.  C.  Ji  1.  B.  Co.  v. 
Wjnant,  100  lad.  ISO:  I^nilsTLlLe.  N.  A.  &  C. 
R.  Co.  T.  Bates,  140  Xnd.  660,  4S  Ji.  E.  IDS ; 
Cblcatra  Cily  n.  Co.  v.  lennlngB,  BT  III.  App. 
376:  Braxton  v.  Hannibal  &  SC.  J.  R.  Co.  7T 
Mo.  45S  ;  Omaba  &  B.  TalJe;  ^  Ca  T.  Wrisht. 
47  Neb.  886.  Ii6  N.  W.  842 :  Tooac  v.  L;acb,  66 
Wis.   ul4,  29  N.  W.  224. 

Nor  need  either  Cbe  motives.  Intent^  or  cii^ 
cnmstBDCei  at  tbe  Injar;  be  stated.  Louis- 
ville, C.  A  t,.  B.  Co.  V.  Case,  9  BusU.  728. 

lUe  essential  elements  of  a  petition  cbsrs- 
InK  actionable  necllKence  are,  that  tbe  plaintiff, 
witboat  tault  on  hit  part,  baa  aaatalned  an  Ih- 
Jnry  as  Ibe  proximate  conseqaeuee  of  a  specISc 
negligent  act  or  omission  of  tbe  defendant. 
Chicago,  B.  i  Q.  R.  Co.  v.  Kellogg,  S6  Neb.  748, 
76  N.  W.  462. 

And  a  court  cannot,  as  a  matter  of  law,  sar 
that  a  complaint  alleging  nesllgence  general!; 
does  not  snIDdentlj  allege  negligence  unless  tbe 
particular  acts  or  omissions  complained  of  ara 
snch  that  thej  could  not  be  negligent  under  anr 
powlbie  stale  o(  facts  or  circumstances  prova- 
ble uuder  tbe  allegations  of  the  complaint.  Rol- 
selh  V.  Bmlth,  38  Minn.  14,  3S  N.  W.  S6G. 

Tbe  facta  lequlrr  I  to  be  alleged  In  an  action 
for  dsmages  (or  negligence  are  little,  If  anr. 
DMre  than  the  mere  coaclUBlons  of  the  pleader, 
leaving  the  fact*  wlilcb  enter  into  and  support 
the  eoBcludons  to  be  adduced  In  tbe  evidence. 
Lonisville  Ji  N.  K.  Co.  v.  Hawkins^  92  Ala.  241. 
e  So.  271. 

And  an  averment  of  ne^l^ncs  In  a  com. 
plaint  therefor  Is  sufficient  which  ahows  tbst 
the  negllgmce  of  the  defendant  either  cansed 
w  reaaonably  contrlbnted  to  the  injur;  com- 
plained of,  or  that  the  InJniT  resalted  from 
socb  DCgltgenee.  Westeni  B.  Oo.  v.  Laiams, 
88  Ala.  4S3,  e  So.  877. 

At  common  law  it  was  not  necessar;.  In  a 
declaration  tor  negligence,  to  set  out  the  facts 
and  details  constltntlog  the  basis  of  tbe  action. 
Stephenson  v.  Soutliern  P.  Co.  102  Cul.  143,  34 
Pac.  018.  38  I'ac.  407. 

And  In  adopting  what  Is  known  aa  tbe  Code 
system  of  pleading  courts  In  most  of  tbe  ■tales 
have  excepted  from  the  general  rule  requiring 
B  complaint  to  state  tike  facts  constituting  the 
canaa  of  action  In  ordinary  and  concise  ian. 
gnage  cases  founded  upon  negligence:  or, 
ratho'.  tlie;  have  so  far  modlQed  the  rule  as  to 
permit  the  plalntilf  to  state  the  negligence  In 
60  L.  S.  A. 


III.  Iforc  porMoHlor  itofaneitt  of  the  rule. 

The  rule  given  in  the  foregoing  subdivision 
of  thle  note  la  very  generally  stated,  and  while 
la  some  simple  cases  and  In  eume  Jurisdictions 
it  iiBS  been  acted  upon  lltersil;  to  the  extent 
of  permitting  the  mere  statement  of  the  in- 
jur; and  that  It  was  negligenti;  lallicted,  In 
most  Jarlsdlclloni  snd  under  usual  circum- 
stances it  must  be  talien  as  referring  to  the 
manner  In  wblcb  the  acta  in  question  were  per 
formfil.  nnd  not  as  excusing  a  statement  Chat 
such  nuts  were  done 

TbuH.  while.  In  actions  for  Ion.  It  la  fre- 
quently suHlclent  to  describe  Ibe  Injur;  gener- 
al!; wlcbont  setting  out  the  particulars  of  the 
defendant's  misconduct,  snd  great  latitude  of 
statement  is  allowed,  this  rule  does  not  J'lalif; 
■  general  and  Indeflnlte  mode  of  declaring,  ad- 
mitting of  almost  an;  proof.  Baltimore  &  U. 
R.  Co.  V.  Wblttlngton,  30  Gratt.  805:  King  v. 
Wilmington  k  N.  C.  Electric  R.  Co.  1  Penu. 
(Del.)  432.  41  AtJ.  97i> :  Coal  BlnlT  Mio.  Co.  v. 
Watts,  e  Ind.  App.  S47,  33  N.  E.  602; 
Lake  8bore  &  M.  B.  R.  Co.  v.  Kurti,  10  lad. 
App.  00,  SS  N.  E.  201,  S7  N.  B.  303  :  Louis- 
ville. 111.  ft  St.  L.  Consol.  K.  Co.  v.  Hicks,  11 
Ind.  App.  688,  87  N.  K.  43.  89  N.  E.  707. 

When  negligence  Is  the  gist  of  an  action,  tbe 
rules  of  good  pleading  require  that  the  pleader 
shall  state  with  clearness  and  precision  tbe  par. 
tlcnlar  net  of  omission  or  commission  on  which 
negligence  Is  predicated.  Coal  BlalT  JSIn.  Co. 
V.  Wscta  e  Ind.  App.  S47,  S3  N.  E.  802:  Jeffer. 
souvUle.  H.  &  I.  B.  Co.  v.  Duulsp,  29  lud.  420 ; 
Ohio  &  M.  R.  Co.  V.  Bngrer,  4  Ind.  App.  261. 
SO  X.  E.  924  :  Crlggs  T.  St.  Paul,  B  Minn.  240, 
Gil.  231:  Woodward  v.  Otegon  B.  &  Nav.  Co. 
la  Or.  289,  22  Pac.  1076. 

Tbe  act  d'jne  or  omitted  constituting  tbe  neg- 
ligence  mnst   be   averred   and   proved  :    and  an 

tabliah  ucEllgence,  must  be  one  which  use  al. 
leged.  Missouri  P.  H.  Co.  v.  lienncHWy.  75 
Tei.  I5iS.  12  S.  W.  608;  Woodward  v.  Oregon 
K.  &  NaT.  Co.  IS  Or.  28B,  22  Pac.  107«. 

And  it  is  not  sufficient  to  state  the  result  or 
conclusion  from  facts  arising  from  circum- 
stances of  the  CUBC  not  set  forth  in  (he  declara- 
tion. King  V.  Wilmington  A  N.  C.  illectric  K. 
Co.  1  Peon.  (I>el.)  452.  41  Atl.  975:  Ohio  & 
M.  R.  Co.  V.  Eogrer,  4  Ind.  App.  261,  30  N.  E. 
924, 
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«.  Co.  115  Cal.  561,  47  Pac.  452;  Daviei  v. 
Ooeanic  S.  3.  Co.  89  Cal.  263,  20  Pac. 
827;  Stephenson  v.  Southern  P.  Co.  102 
Cal.  143,  34  I'ae.  818,  36  Pac.  407;  Louta- 
viUf  <f  .V.  K.  Co.  V.  Wolfe,  80  Ky.  84; 
WHjiAf  V.  Omaha  d  R.  Valley  R.  Co.  49 
Neb.  456,  68  N.  W.  618,  47  Neb.  888,  86  N. 
W.  842:  Bouse  v.  Meyer,  100  Cal.  582,  36 
Pac.  308;  Scott  v.  Hogan,  72  Iowa,  614,  34 
N.  W.  444;  Rogers  v.  Truesdole,  57  Mioo. 
126.  58  N.  W,  688;  Jones  v.  Oarden,  90 
Ala.  372,  7  So.  823;  Texas  6,  P.  K.  Co.  y. 
Boafun,  2  Tex.  Civ.  App.  373,  21  S.  W.  575 ; 
Ei'iiisiillc  <£  T.  H.  R.  Co.  v.  Krapf,  143  InJ. 
647,  36  N.  E.  901;  Louisville,  E.  rf  St.  h. 
OonsoL  R.  Co.  v.  Hicks,  11  Ind.  App.  588, 
37  N,  E.  43,  39  N.  E.  767 ;  Benjamin  v.  HoJ- 
tfoke  Street  R.  Co.  180  Maea.  3,  35  N.  E. 
95;  Louiaville,  S.  A.  d  C.  R.  Co.  v.  Berkey, 
136  Ind.  181,  35  N.  E.  3;  Solmeider  t,  ifw- 


souTi  p.  R.  Oo.  75  Mo.  295;  Pahner  v.  Mis- 
souri P.  R.  Co.  76  Mo.  217 ;  Mack  t.  jSt, 
Louis,  K.  C.  <C  V.  R.  Co.  77  Mo.  232. 


on  negligence,  is  it  suSicieat  to  plead  negli- 
gence genemllf,  or  muat  the  specific  acts  of 
cotnmisaion  or  omission  be  specifically  set 
out  in  the  comjilaiDtt  It  is  conceded  by 
counsel  for  appellant  that  the  complaint  in 
this  action  would  be  good  aa  against  a  gen- 
eral demurrer,  to  wit,  a,  demurrer  on  the 
gruund  that  the  complaint  does  not  state 
facts  Bufflctent  to  constitute  a  cause  of  ac- 
tion, and  that  it  is  sufficient  to  sustain  a. 
verdict  or  judgment,  unless  attacked  by  » 
demurrer    on    the    ground    of    uncertainty. 


Injury  to  or  the  death  of  the  plalDtlff  Is  unt 
Hunii:[eDt  la  an  action  for  damages  thet«tor. 
Louiaville  &  1'.  Canal  Co,  v.  Murphy,  9  Bosh, 
G22  ;  SchlDdlcr  v.  Milwaukee,  L.  S.  ft  W.  R.  Co. 
77  Mich.  136,  .43  N.  W.  811 ;  I*iluke  T.  St. 
Louis  &  I,  M.  R.  Co.  4  Mo,  App.  48o ;  McPber- 
eon  T.  PaclUc  BrldRe  Oo.  2(1  Or.  486,  28  Pac. 
GSO ;  Woodwaid  t.  Oregon  B.  \  NaT.  Co.  18 
Or.  289,  22  Pac.  1076:  Missouri  F.  R.  Co.  t, 
Heaneseey,  75  Tex.  155.  12  8.  W.  608. 

And  a  petltton  or  dsclnratlon  stating  gener. 
ally  only  that  [italntlflf  wiis  lojnred  by  the  care- 
lessnesB  nnd  negligence  of  the  defendant's  serv- 
ants and  agentB  la  worthlfSG.  Gurley  v.  Mls- 
Dourl  P,  U.  Co.  03  «o.  445,  6  S.  W.  218;  San 
Antonio  *  A.  P.  R.  Co.  V.  Adams.  6  Tei.  Civ. 
App.  102.  24  S.  W.  839. 

And  it  la  bad  wbere  It  does  not  state  In  wbat 
parcii-nlar  respect  lh(>  defendant  was  negligent, 
or  wherein  the  negllgi^nce  coDslBted.  Laporte 
T.  Cooli.  20  R.  I.  261,  :i6  Atl.  TOO;  Bnsley  B. 
Co.  V.  CbewDing,  93  Ala.  24,  9  ao.  458;  King 
v.  WllBilngton  &  N.  C.  Electric  R.  Co.  1  Penn. 
(Del.)  45Z,  41  Atl.  B7S, 

In  a  complaint  tounde<1  upon  failure  to  per- 
form a  legal  duty,  the  act  done,  or  omitted  to 
be  done,  should  be  cbara^terlzed  ss  bavlng 
been  negligently  done  or  negligently  omitted  to 
be  done.  Lonlsvllle,  K.  &  St.  L.  Consol.  R.  Co. 
V.  Hicks.  11  Ind.  App.  58S,  37  N.  E.  43,  30  N. 
E.  7S7  ;  Cousiimers'  Electee  Iilght  &  Street  B. 
Co.  V.  Fryor  (Fla.)  32  So.  T87. 

And  the  rule  best  supported  by  authority  and 
most  consonant  with  reason  Is  that  It  la  auIB- 
clent.  In  an  action  Cor  damages  lor  sileged  iLcg- 
llgencc.  10  aver  tliat  the  defendant  negligently 
performed,  or  negligently  omitted  to  perform, 
some  act  the  performance  or  nonperformance 
nf  which  canaed  thu  Injury  complained  of.  The 
pleading  need  not  show  all  the  various  facts 
from  which  the  negligence  may  be  deduced. 

This  rule  was  sqnarely  ststed  as  a^bove,  or  In 
substantially  similar  terms.  In  the  following 
cnsea:  Leacb  v.  Bush.  57  Als.  145;  Mobile  & 
M.  B.  Co.  V,  Crenshaw.  65  Ala.  688 ;  Ensley  B, 
Co.  V.  Chewnlng,  88  Ala.  24.  9  So.  468 ;  Mobile 
&  O.  R.  Co.  T.  George,  94  Ala.  199.  10  So.  145  : 
I^ughran  v.  Brewer.  113  Ala.  509.  21  So.  415 ; 
Smith  V.  Buttner.  00  Cal.  95,  2T  Pac.  29 :  Hill 
V.  FaJrhnven  A  W.  R.  Co.  (Conn.)  S2  Atl.  T2C  : 
Walsh  T.  Western  R.  Co.  34  Elo.  1,  15  So. 
6«6 ;  Jactaonvllle,  T.  &  K.  W.  B.  Co.  ».  Jones, 
.14  Fla.  286,  13  So.  B24 ;  Consumers-  Electric 
Light  &  Street  B.  Cto.  v.  Pryor  (Fla.)  32  So. 
797;  Illinois  C.  R.  Co.  v.  Larson.  42  III.  App. 
264 :  Andrew  v.  Chicago  *  S.  W.  R,  Co,  46  111. 
App,  268 ;  l,aviE  v,  Wisconsin,  C.  R.  Co.  54  111, 
App.  636 :  Alton  R.  &  Illuminating  Co.  T. 
59  L-  R.  A. 


Foulda,  81  111,  App.  322 ;  Ft.  Wajne  v.  De  Witt, 
47  Ind,  391 ;  Ohio  &  M,  R.  Co.  v.  Selby.  47  Ind. 
471.  17  Am.  Rep,  719 :  Boyce  v,  Fltipatrick,  80 
Ind.  S26 ;  Hcntington  Oiunty  t.  Huffman,  134 
Ind.  1.  31  N,  E.  5T0 :  LoalsvUle,  N,  A.  A  C,  B. 
Co.  T,  Berkey,  136  Ind.  ISl,  35  N,  E,  3  ;  Evans- 
ville  &  T,  A.  R.  Co,  T.  Krapf,  143  Ind.  647.  38 
N.  E,  BOl ;  Bodgers  T.  Baltimore  &  O,  S.  W.  B. 
Co.  ISO  Ind,  39T,  49  N.  E.  453  ;  «ilcago,  St. 
L.  A  P.  R.  Cn.  T,  Bamea,  2  Ind.  App.  213.  28 
N.  E,  328 ;  Ohio  &  H,  R,  Co.  v.  Engrer.  4  Ind. 
App,  201.  30  X,  E,  S24;  Ohio  i  M.  B.  Co.  v. 
CraycrafI,  5  Ind.  App.  335,  32  N.  E.  297 ;  Hind- 
man  T.  Timme,  8  Ind.  App.  418.  3S  N.  E.  1048 ; 
Louiaville,  E,  k  St.  L.  Consol,  R.  Co.  v,  HlckA 
11  Ind,  App,  588,  37  N.  E.  43,  SB  N.  E.  T87 ; 
Citizens'  Street  R.  Co,  v.  Lowe,  12  lod,  App. 
IT.  39  N.  B.  165 ;  Chicago  &  E.  R.  Co,  t,  Cum- 
mings.  24  Ind.  App,  192.  03  N.  E.  1026  ;  Mack 
v,  SI,  Louis,  K.  C,  &  N.  R.  Co.  TT  Mo,  232 ; 
Chubbuck  T.  Hannibal  A  8t.  J,  B.  Co.  TT  Mo. 
591;  Otto  V.  St,  I«al9,  I.  M.  &  a.  R.  Co,  12 
Mo, 'App,  168;  Havenacraft  v.  Missouri  P,  R, 
Co.  27  Mo,  App.  617;  11111  v.  Missouri  P,  B. 
Co.  te  Mo.  App.  620 ;  Senate  T.  Chicago.,  M,  h 
St.  P.  B.  Co.  OT  Mo.  App.  223 ;  Lacbner  Bros. 
V.  Adams  Eip.  Co.  73  Mo.  App.  13  ;  Campbell 
V.  United  States  Foundry  Co.  73  Bon.  676,  28 
N.  T.  Snpp.  les;  Davis  v,  Onatnlerl,  46  Ohio 
St  470,  IS  N.  B.  350;  Lake  Erie  &  W.  B.  Co. 
V.  Muckey,  63  Ohio  SI.  370.  29  L.  B.  A.  757. 
41  K,  E.  9S0 ;  New  York,  C.  t  St,  L,  B.  Co,  v. 
KIstler.  68  Ohio  St.  326,  64  N.  B.  130;  Ceder- 
aon  V.  Oregon  Nav.  Co.  38  Or.  348,  02  Fac  637, 
83  Pac.  TSS;  IntematlonBl  ft  O.  N,  B,  Co.  v. 
Downing.  18  Tei.  Civ.  App.  64S,  41  S,  W.  190 ; 
Snyder  v.  Wheeler  Electrical  Co,  43  W,  Va. 
661,  39  L.  a.  A.  498,  28  S,  E.  TSS. 

Within  this  rule,  facts  from  which  the  ulti- 
mate and  conclusive  facts  may  b«  Inferred  are 
evidence  in  an  action  tor  negligence,  and  need 
not  bu  stated.  But  the  (acta  from  which  a  le- 
gal conclusion  Is  to  be  drawn,  upon  which  de- 
pends the  plaintiff's  right  of  action,  must  be 
!.tated    In    order    to    show    a    cause    of    acllon. 

There  Is  a  distinction.  In  alleging  negligence, 
between  the  acta  and  the  facts  constituting  the 
negligence.  It  being  necessary  to  set  out  the 
acts,  but  not  the  tacts.  Carpenter  v.  McDavItt, 
63  Mo.  App,  S93. 

And  the  declsratlon  need  not  state  with  par 
ticularlty  the  acts  of  omission  or  commission 
which  constitute  the  negligence  or  wrong, 
Uema  v,  Gnston  Gaa  Coal  Co.  27  W.  Ta.  285, 
""    "         ~         304;    Hawker  v,   Baltimore  &  O. 
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■peciflc«UysettiDg  forth  whereio  it  is  un- 
certain. While  eonnftel  for  reapondent  con- 
cede that,  if  the  facts  axe  sufficiently  within 
the  knowled^  of  the  pleader,  it  would  be 
better  pleading  to  plead  them,  thej  also 
contend  that  the  rule  of  pleadii^  negligence 
ia  ao  thoroughly  settled  in  this  country  that 
it  19  no  longer  an  open  question,  and  the 
rule  is  to  the  eSect  that  it  ia  unnecesaary  to 
plead  the  particular  acta  or  oniisaioas  that 
constitute  the  negligence,  and  cite  Bliss, 
Code  PI.  3d  ed.  I  211(t,'  Cunningham  v.  Los 
Angelm  R.  Go.  116  Cal.  501,  47  Pac.  462; 
Stephenson  v.  Southern  P.  Co.  102  Cal. 
143,  34  Pac.  619,  36  Pac.  407,  and  Dumeroua 
other  cases.  It  ia  gaid  in  Bliss,  Code  PI.  3d 
ed.  i  211  a,  that  a  general  allegation  of  neg- 
ligence ia  allowed ;  that  negligence  is  the 
ultimate  fact  to  be  pleaded,  and  is  not  a 
conclusioii.      Referring    to    negligence    and 


fraud,  it  is  said:  "The  law  drawa  the  coo. 
elusion  in  both  cases,  yet  we  can  see  that 
the  negligence  possesses  niore  of  the  element 
of  fact  than  does  fraud.  .  .  .  We  do 
not  infer  it  as  a  legal  cooclusion  from  cer- 
tain facta,  but  it  is  a  fact  itself  inferable 
from  certain  evidence.     .     ■  Fraud  will 

never  be  presumed.  The  facts  from  which 
it  is  inferred  must  be  Bhown."  And,  after 
giving  Bome  examples  and  citing  authori- 
ties, the  author  concludes  aaid  section  as 
follows:  "Some  negligence  is  presumed, 
and  it  must,  of  necessity,  be  alleged  ^ner- 
ally."  Simply  because  "sooie  negligence 
will  be  presumed,"  certain  facta  being 
shown,  we  are  unable  to  oomprehend  thaJE 
for  that  reason  "Deglisence  must,  of  necea- 
aity,  be  alleged  generally."  If  certain  facts 
must  be  shown  before  negligence  will  be 
presumed,    the    plaintiff    must   know   these 


to  Aow  the  ezlateace  of  a  legal  daCy 
8  breach,  a  ver;  atlKht  dealsnatton  t>u.t 
t  done,  or  omitled  to  be  done,  waa  coo- 


Lake  Shore  *  H.  B.  B.  Co.  v.  Enrti.  10 
App.  00,  35  N.  B.  201.  37  N.  B.  303 :  Loulaville. 
E.  ft  St.  L.  CoDsol.  B.  Co.  ▼.  Hlcka,  11  Ind. 
App.  58S,  S7  N.  Hi.  43,  39  N.  £.  787. 

Such  an  allegatloa  furnishes  the  pmllcats 
tor  proof  of  sach  Incidents  facta  and  clrcum- 
staoce*  ai  falrlj  tend  la  eatabllili  the  nesU- 
gence  of  the  primari'  fact  complained  of.   Chi- 


:.  L.  &  P.  R.  Co.  T.  Bamei,  2  Ind.  App. 
313.  28  N.  K.  328 ;  )i:TansTll]e  A  T.  H.  B.  Co. 
T.  ETBpt,  143  Ind.  647,  36  N.  E.  901;  Btendal 
*.  Boyd.  67  Minn.  279,  S9  N..  W.  StW :  Bnrder 
*.  Wheeler  Electrical  Co.  4S  W.  Va.  6S1,  30  L. 
R.  A,  499.  28  8.  B.  T33. 

And  under  It  proof  of  any  and  ererr  degree 
of  UBKllseace  la  admlsalble.  Ft.  Warne  t.  De 
Witt,  47  Ind.  391 ;  Kvaiiavllle  ft  T.  H.  B.  Co. 
T.  Krapf,  143  tad.  847,  36  N.  B,  901;  Morris 
T.  Louisville  ft  N.  B.  Co.  11  K;.  L.  Rep.  698.  12 
8.  W.  940 ;  McPbeeteri  t.  Hannibal  ft  St.  J.  B. 
Co.  45  Uo.  22 ;  Shuniacher  v.  St.  Louis  ft  9.  F. 
R.  Co.  30  Fed.  174. 

The  acta  wblcb  tt  la  intended  to  be  shown 
were  n^lIgenUy  done  In  an  action  for  negligent 
Injurj  should  be  set  oat  with  a  reasonable  de- 
gree of  partlcBlarlt;  and  In  »ine  appropriate 
fktrm  of  eiptessloD  charged  to  have  been  neg- 
llgently  done.  Jacquin  v.  (Irand  Ave.  Cable 
Co.  57  Ho.  App.  320 ;  ODrley  v.  Hlssourl  F.  R. 
Co.  93  Mo.  445,  6  8.  W.  218;  Woodward  v. 
Or^on  n.  ft  Nav,  Co,  18  Or.  289,  22  Pac.  1070, 

But  when  a  petition  nates  the  acts  or  omls- 
akms  complained  of,  and  nvera  Chat  they  were 
negligent,  or  that  the;  were  ne^lgentl;  done. 
It  la  BufDcIent.  cnlen  aach  acta  or  omlaslDDS 
can  be  declared,  as  a  mstCer  of  law,  not  to  con- 
stitute negllg«nce.  International  ft  O.  N.  R, 
Co.  V.  Downing,  16  Tex.  Civ.  App.  643,  41  S. 
W.  190;  Cltliens-  Street  S.  Co.  v.  Abrlght,  H 
Ind.  App.  4SS,  42  N.  E.  238,  1028;  CederBon 
T.  Oregon  Nav.  Co.  38  Or.  313.  62  Pac.  837.  83 
Pae.  7«3. 

And  an  allegation  In  an  action  for  negllgenFc 
specifying  the  act,  the  dolDE  of  which  caused 
the  injur?,  and  averring  generally  that  It  was 
negllsently  done,  states  a  cause  of  action,  a)- 
thon^b  It  be  not  apparent  from  the  compialnl 
how  the  lajor?  resulted  from  the  negligence  a] 
■eged.  Lake  Erie  ft  W.  B.  Co.  v.  Uackey,  53 
Ohio  St.  370,  29  L.  R.  A.  T57,  41  N.  B.  980; 
Lonisville,  C.  ft  L.  R.  Co.  v.  Case,  9  Bnah,  728 : 
R<«era  v.  Hughes.  87  K7-  18&,  8  B.  W.  18; 
BBI..  R.  A. 


Johnson  V.  St.  Paul  ft  D.  B.  Co.  SI  Minn.  2S3. 
17  N.  W.  822. 

Some  of  the  cases,  however,  have  treated  the 
two  rales  as  meanlag  the  aamcv  the  latter  be- 
ing regarded  merelf  us  a  more  particularized 
statement  of  Che  same  matter. 

Tbua,  In  Smith  v.  Buttner,  00  Cal.  OS,  37 
Pac.  29,  It  was  held  that  negligence  may  bo 
charged  in  an  action  therefor  In  general  terms. 
— that  Is.  what  was  done  being  stated.  It  Is  suf- 
ficient to  BSy  that  it  was  negligently  done,  with- 
ont  stating  the  partlcolar  omission  which  ren. 
dered  the  acC  negllgenC ;  buC  IC  mast  appear 
from  the  facts  averred  that  the  Dcgllgence 
caused  or  contributed  to  the  Injury. 

And  BenaCe  v.  Chicago,  M.  ft  8L  P.  R.  Co.  S7 
Ho.  App.  233.  holds  tbat  a  general  avermeuC  of 
negligence  Is  sufflcient  In  an  allegation  apeclfr- 
iiW  the  act,  the  doing  of  which  caused  tbe  In- 
Jury  ;  and  averring  generally  that  it  was  uegll- 
gentl;  Or  carelessly  done  will  auOlce. 

Bo,  in  Laclmer  Bros.  v.  Adams  Exp.  Co.  73 
Mo.  App.  18,  It  was  held  that  Cbe  plalDtllT  in 
a  conunon-law  action  for  negligence  Is  not  rs- 
qalred  to  allege  more  than  general  negligence, 
and  allegations  specifying  the  act,  tbe  doing  of 
which  caused  the  Infury,  and  Chat  It  waa  negli- 
gently or  careieasly  done,  will  eufllce. 

And  In  Snyder  v.  Wheeler  Electrical  Co.  48 
W.  Va.  681.  30  L.  B.  A.  499,  2S  S.  B.  733,  It 
was  held  that  a  declaraClon  for  negiigence  may 
allege  the  negligence  generally  without  alatlng 
tbe  rartlcnlar  facts  going  to  prove  negligeace. 
but  musC  specify  with  reasonable  certalnCy  the 
main  or  primary  act  of  omission  or  commission 
doing  the  damage. 

But  if  a  negligent  act  la  claimed  to  have  been 
done  by  an  ageuc,  la  order  to  hold  the  alleged 
princlpaj  the  agent's  authority  to  act  must  be 
net  forth ;  and  a  statement  that  he  was  acting 
In  the  due  course  of  his  employment  Is  a  mere 
conclusion,  and  not  the  stntement  of  any  tact 
going  to  show  BUthority.  and  is  not  a  fact  which 
would  be  admitted  by  demurrer.  Davis  v. 
Itougbteilin,  33  Neb.  582,  14  L.  B.  A.  737.  5U 
N.  W.  780. 

An  allegation  In  an  action  for  negligence 
that  the  defendant  by  Its  agents  or  servants 
was  guilty  of  a  negligent  act,  however.  Implies 
that  Che  act  was  done  about  the  master's  bual- 
□eaa  and  within  Che  scope  of  tbe  servant's  em- 
ployment. Voegell  V.  Pickei  Marble  ft  Granite 
Co.  49  Mo.  App.  613  ;  Todd  1.  Havlln,  73  Mo. 
App.   B85. 

And  BD  averment  In  a  complaint  for  a  per- 
sonal Injury  that  the  detendanC,  BOting  through 
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facta  before  he  can  show  them ;  and,  if  he 
IcDowB  them,  he  certainly  can  allege  them, 
and  thuB  inform  the  defendant  of  the  speciflc 
facts  from  which  the  cnnclUBion  of  negli- 
gence is  drawn.  If,  undpr  the  laws  of  this 
atate,  the  killing  of  a  steer  by  a  locomotive 
engine  or  train  of  cots  were  laade  prima 
facie  evidence  of  negligence,  then,  hucd  kill- 
ing l>eing  alleged  in  the  complaint,  a  cause 
of  action  would  be  stated.  But,  under  the 
statutes  of  thin  state,  something  more  than 
the  killing  must  be  shown,  in  order  to  en- 
title a  plaintilT  to. recover.  He  must  not 
only  show  the  killing,  but  he  must  show  the 
certain  otlier  fact  or  facts  from  which  the 
conclusion  of  negligence  will  be  inferred  or 
drawn.  And,  if  a  platDtifT  must  show  actn 
or  omissions  from  which  negligence  will  be 
inferred  before  he  can  recover,  it  certainly 
in  no  hardship  on  bim,  nor  unreasonable,  to 


require  him  to  allege  them.  Subdivision  2, 
I  41lf8,  Rev.  Stat.,  provides  that  the  com- 

Slsint  must  contain  "a,  statement  of  the 
tcts  constitutil^  the  cause  of  action  in' 
ordinary  and  concise  language.''  The 
causes  of  action  in  this  case  are  bused  on 
the  negligent  killing  of  certain  animals. 
Under  such  proviaioo  of  the  statute,  tlie 
complaint  must  contain  a,  statement  of  the 
facts  constitutine  the  negligent  killing,  in 
''ordinarv  and  concise  language."  In 
Stvphcnion  v.-  Sa-uthern  P.  Co.  102  Cal.  143. 
34  rac.  BIS,  30  Fac.  407,  the  facts  consti 
tuting  the  negligence  were  stated  in  the 
complaint  in  onlinary  and  concise  language. 
The  court,  after  stating  that  at  common 
liw  it  was  necessary,  in  a  declaration  for 
negligence,  to  set  out  tbe  facts  in  detail, 
constiluting  the  basis  of  the  action,  says: 
"In   adopting   what  is  known   as   the   Code 


was  Inilleted  bj'  the  defendant  acting  tbrongh 
Its  dul;  authorized  aceots  and  servanti,  and  Is 
not  defective  In  falling  ^o  aver  Ibat  tbe  agents 
and  servants  were  acting  within  tbe  line  or 
their  duty  when  tbe;  committed ,.tbe  grievance 
complained  of.  Wabeab  R.  Co.  v.  Savage,  110 
Ind.  168,  9  N.  S.  86. 


IV.  J 


It  Is  a  rule  or  pleading  that  wblle  It  Is  not 
allowable  Co  allege  a  mere  conclusion  of  law 
containing  no  element  of  fact.  It  la  proper,  not 
only  to  plead  tbe  ultimate  fact  Inferable  from 
certalo  other  facta,  but  also  to  plead  anythlatf 
which,  according  to  tbe  commoo  and  ordinary 
USD  ol  language,  amounts  (o  a  mixed  statement 
of  fact  and  a  legal  coacluslon.  And  the  ques- 
tion or  npKlljtence  In  a  particular  case  Is  gen- 
ially held  to  be  one  of  mingled  law  and 
fact.  Clark  v.  Chicago.  M.  ft  St.  P.  R.  Co.  28 
Minn.  Oft.  9  N.  W.  75;  Stendal  v.  Boyd,  GT 
Ulnn.  STtl.  69  N.  W.  Seo :  ItlcCauley  v.  David. 
•on.  10  Minn.  41H,  Gil.  333  ;  Louisville  &  P. 
Canal  Co.  v.  Mnrphy,  9  Hush,  632. 

It  does  not  follow  that,  because  negllgenc"  Is 
a  mixed  question  of  law  and  fact,  a  general 
allcgnilon  of  negligence  iD  an  action  therefor 
constitutes  pleading  a  legal  conclusion  only. 
GrlnUe  v.  M.  &  SI.  1'.  B.  Co,  42  lows,  378. 

Wblle  an  allegation  In  a  petition  that  tbe 
act  ci'Diplnlned  of  was  negligence  Is  perhaps  a 
conclusion.  It  la  not  wbolly  a  roncluslon  of  law. 
It  amounts  to  n  charge  tbst  the  act  was  done 
onder  circumstances  to  make  It  negligent,  and 
that  ns  done  It  waa  a  violation  of  tbe  duty 
which  tbe  defendant  owed  to  the  plaintiff  In 
the  use  of  proper  care.  Intemstlonal  &  O.  N. 
B.  Co.  V.  Downing,  18  Tei.  Civ.  App.  843,  41 
S.  W.   190. 

Npgllgence  and  care  are  the  sum  and  con- 
clusion of  a  variety  of  attending  circumstances 
chariLcterlzlng  tbe  main  acta  bearing  on  or 
tending  to  prove  the  ultimate  facts,  and  the 
rule  of  pleading  la  to  charge  them  In  tbis  way, 
and  to  depend  upon  the  evidence  to  estnbllsb 
the  alleKallnn.  Andrew  v.  Chicago  &  N.  W.  R. 
Co.  45  111.  App.  2(19. 

Npgllgence  Is  the  ultimate  fact  to  he  pleaded 
and  It  forms  part  of  the  act  from  which  an  In 
Jury  arises,  or  by  which  contributory  ocgllgCQCC 
ts  made  up.  It  Is  not  merely  the  result  of  the 
abeent-e  of  rare  In  the  prformance  of  an  act. 
bnt  tbe  absence  Itself,  and,  la  not,  therefore,  » 
mere  conclusion  of  law.  and  may  be  pleadci' 
RCDerally.  IflUlsvUle  A  N.  R.  Co.  v.  Wolfe,  f^c 
Ky.  82;  Anflrew  v.  Cblcngo  4  N.  W.  R.  Co.  4r 
111.  App.  269:  SCendal  v.  Boyd,  OT  Minn.  2TB. 

69  L.  R.  A. 


as  N.  W.  fiSa  :  HcPbeeters  v,  Hnnnlhal  A  81. 
J.  R.  Co.  45  Mo.  22;  House  V.  Meyer,  100  Cal. 
o9Z,  3u  Pac.  308:  Btepbenson  v.  Sontbern  P. 
-       " -     '■    --         818,    38   Pftc.   407: 


And  It  Is  treated  ss  a  qualifying  term  Indi- 
cating the  manner  In  which  an  action  Is  done, 
and  not  a  mere  conclnslon.  Cederson  v.  Ore- 
gon Nav.  Co.  38  Or.  1143,  62  Par.  63T,  63  Fac. 
783. 

Where  the  only  averment  directly  affecting 
tbe  question  of  negligence  in  an  action  for 
damages  therefar  Is  that  a  person  did  an  act 

be  regarded  aa  one  of  fact,  and  cFTect  be  given 
It  ack.-urdlagly.      Waabbura  v.  Chicago  t  N.  W. 


R.  Co.  t 


I.  4T4,  32  ^ 
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of  (lull/  at  an  elentcRl  of  utgll- 


In  every  rase  Involving  actionable  negligence 
there  are  necessarily  three  essentlaJ  elements : 
(1)  The  existence  of  a  duty  on  tbe  part  of  tbe 
defendant  to  protect  tbe  plain tlHF  from  the  In- 
Jury  of  wblch  be  complains:  (2)  a  failure  by 
the  defendant  to  perform  tbat  duty:  and  (3) 
an  Injury  to  the  plaintiff  from  such  nilure ; 
and  Che  absence  of  any  one  of  these  clementa 
renders  a  complaint  bad.  Farls  v.  Hoberg,  184 
Ind.  23S.  S3  N.  B.  10S8 :  Maenner  v.  Carroll. 
46  Md.  103. 

And  a  complaint  lor  personal  lojurlea 
through  negligence  must  show  a  legal  duty  or 
obligation  of  the  defendant  toward  the  person 
Injured,  existing  at  the  time  and  place  of  the 
injory,  which  the  defendant  failed  to  perform 
or  fulfill,  and  that  tbe  Injury  was  occasioned  by 
such  failure.  Tbiele  v.  McManus,  3  lod.  App. 
132,  28  N.  K.  327:  Sweeny  v.  Old  Colony  &  N. 
R.  Co.  10  Allen,  30S,  ST  Am.  Dee.  844 ;  Thomp- 
son V.  Flint  &  P.  M.  li.  Co.  GT  Ulcb.  300,  23 
.\.  W.  820. 

There  can  be  no  fault  or  negligence  or  breach 
of  duty  where  there  Is  no  act.  or  duty,  or  con- 
iract,  or  aervlce  wblch  a  party  Is  hound  to  per- 
form or  fulfil.  Sweeny  v.  Old  Colony  A  N,  B. 
Co.  10  Allen,  38S.  ST  Am.  Dec,  644. 

And  It  Is  not  enough  to  show  that  tbe  de- 
'endant  bad  been  guilty  of  negligence,  without 
-showing  In  what  respect  be  waa  negligent,  and 
•low  he  became  bound  to  use  core  to  prevent  In- 
ury  to  others.  Gantret  v.  Egerton,  L.  R.  2  C. 
".  3T1,  38  L.  J.  C.  P.  N.  a.  191,  16  h.  T,  N.  S. 
IT,   IG   Week.    Rep.   638. 

A  declaration  In  an  action  for  d 
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ais 


system  of  pleading,  conrta  in  tnmt  of  thn 
states  have  «xwpt«i  from  the  general  rule 
requiring  a  cottiplniat  to  atate  the  facts  con- 
atituting  the  cause  of  adjon  in  ordinarr 
*ad  eoociw  language,  cases  founded  upon 
negligence,  or,  rather,  they  have  so  far 
modihed  the  rule  bb  to  permit  the  plaintifT 
to  atate  the  negligence  in  general  term  a, 
without  stating  the  facts  constituting  such 
negligence."  If  it  be  true  that  the  courts 
of  most  of  the  states  have  excepted  from  the 
geaeral  rule,  which  requires  a  complaint  to 
atate  the  facts  constituting  the  cause  of  ac- 
tion in  ordinary  and  concise  language,  cases 
founded  on  negligence,  or.  rather,  have  so 
far  modified  that  provituon  of  the  statute 
aa  to  permit  the  plaintiff  to  state  negligence 
in  general  terms,  without  stating  the  facts 
iron Rtitu ting  the  negligence,  this  court  is  not 
inolincd  to  follow  them.     No  doubt,  we  have 


much  good  court-made  law;  but,  when  we 
have  a  plain  provision  of  the  atatute, — too 

Slain  for  coDstruction, — if  it  requires  modi- 
catioD  the  legislative  denartmeot  of  the 
state  may  do  that.  This  court  will  not  un- 
dertake it.  The  legislature  has  furnished 
the  basis  of  d^ision  as  to  the  facts  a  com- 

Elaint  must  contain,  and  courts  are  bound 
y  it.  In  the  case  last  cited  the  court  fur- 
ther said:  "The  statement  of  other  facta 
auxiliary  to  this  main  fact  [negligence] 
might  have  tended  to  a  clearer  conception 
of  the  principal  act,  but  the  most  there  can 
be  said  against  the  pleading  is  that  it  states 
a  caUEse  of  action,  but  states  it  imperfectly, 
which  is  the  equivalent  of  saying  thftt  it  is 
t;ood  except  as  against  a  special  demurrer." 
So  we  think  in  the  case  nt  bar  the  complaint 
suHIcienttj  states  a  cause  of  action,  except 
as  against  a  special  demurrer  on  the  ground 


iiltegec]  negllgeiice  must  charKe  tbe  defendant 
wllh  the  neglect  ot  a  teKa[  duty,  aa  dlstln- 
guisbed  from  tbe  mere  doing  ot  some  pottltlre 
act.      Ijiporte  v.    Cook.    20   B.    1.   261,   3S   Atl. 


,    that 
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An  allegation,  howe^ 
duty  eitber  to  do  or  not  to  do  a  particular  thtnj 
la  a  mere  ststemeut  of  a  conclusion  ol  law.  anu 
not  tr.iveraable.  CblCBgo  &  A.  B.  Co.  v.  Claus- 
en. 173  111.  100.  50  N'.  F..  680.  Afflrmlng  70  III. 
App.  u50  :  Ward  v.  Chicago  *  N.  W.  R.  Co.  61 
III.  App,  530:  JeDHen  v.  Welberell.  79  III.  App. 
33:  Mnrvln  Safe  Co.  V.  Ward,  46  N,  J.  L.  19; 
Rrennsn  v.  I.Bfha[,  S  N.  Y.  S,  U.  8SZ :  Ua;dea 
V.  SmltbTllle  Mfg.  Co.  29  Conn.  548 ;  Kennedj 
v.  Uurgau,  5T  Vt,  46 :  Brown  v.  Mallett.  5  C.  B. 
699,  17  L,  J,  C,  P.  N.  S,  227,  12  Jur.  204. 

And  a  declaration  In  »a  action  for  a  negll- 
genC  breach  of  dnty  should  state  the  facta  upon 
whlcb  the  supposed  duty  Is  foutided  with  the 
breach  of  which  the  defendant  U  charged.  Gau- 
tret  V.  EgertOTi.  L,  B.  2  C.  P,  371,  36  L.  J.  C, 
P.  N.  8.  191,  16  L.  T.  N.  S.  IT,  15  Week.  Rep. 
63S  :  An^s  V.  Lee.  40  111.  App.  304  ;  West  Chi- 
cago Streel:  R.  Co.  V.  Jamea,  68  111.  App.  609  ; 
WllaoD  v.  New  Xork,  N.  B.  t  II.  R.  Co.  18  R,  I. 
491.  29  AU.  258 :  Kace  v.  Eagton  &  A.  R.  Co. 
62  N.  J.  L.  .-iSe.  41  Atl.  710 :  Clyne  v.  Ilelmes, 
61  N.  J.  L.  358.  30  Atl.  767 :  Rtate  «z  ref,  Itader 
V.  Tolon  Twp.  48  N.  J.  h.  518:  Kennedy  v, 
Morann,  57  Vt,  46:  Seymour  T.  Maddoi.  18  Q. 
B.  Axa.  6  !■>£.  L.  t  Bq.  265,  15  Jur.  723,  20  L. 
J.  Q.  B.  N.  S.  327. 

Averments  that  specifled  acts  were  duties  of 
defendant.  In  an  action  for  negligence,  are  of 
no  avail  where  facts  are  not  stated  from  whicli 
tbe  law  will  create  the  duty.  Ward  v.  ChlcaRo 
*  N.  W.  K,  Co,  61  111,  App.  530;  Chicago  A  A. 
R,  Co.  T,  Clnuaen,  173  111.  100.  50  N,  K,  680, 
AfBroiIng  70  111  App.  550 :  Jensen  v.  Wetherell, 
79  III.  App.  33 :  Angus  v.  I,ee.  40  lit.  App.  304 : 
Conaumers'  Klectric  Light  A  Street  B,  Co.  v. 
Pryor  <F1b.)  32  So.  TBT  :  Hayden  v.  SaHthvllle 
Mfg.  Co.  29  Conn.  S48  :  Hewlson  v.  New  Haven, 
34  Conn.  130,  91  Am.  Dec.  718 :  McCune  v.  Nor- 
wich City  Gas  Co.  30  Conn.  621,  79  Am.  Dec. 
278:  Brennan  v.  Lscbat,  5  N.  T.  8.  R.  882: 
Clyne  r.  Helmea,  61  N.  J.  L.  358,  39  Atl,  707 ; 
State  ex  ml.  Rader  v.  Union  Twp.  43  N.  J,  L. 
518 ;  Marvin  Safe  Co.  v.  Ward.  46  N.  J.  L.  19 ; 
Breese  v.  'ITenton  Horse  R.  Co.  52  N.  J.  L. 
2o0,  IB  Atl.  204  ;  Ilaltlmore  k  O.  R.  Co.  v,  Wil- 
son. 31  Ohio  St,  555:  Seymour  v.  Maddoi,  16 
Q.  B.  326,  5  Eng.  L.  &  Eq.  265,  15  Jur.  723.  20 
Ij.  J.  U.  B.  N.  B.  32T. 

And  the  antHcIency  of  Che  pleading  muvt  be 
^lermlned  from  tbe  facts  from  which  the  duty 
la  deduced.  Clyne  v.  Uelmes.  61  N.  J.  L.  3S8, 
«eL.  R.  A. 


39  Atl.  767:  Marvin  Safe  Co.  v.  Ward,  48  N. 
J.  L.  19;  Brown  v.  Mallett.  5  C.  B,  BB9,  17  L. 
J.  C.  i'.  N.  S.  227,  12  Jur.  204, 

And  tbe  pleading  Is  had  In  sabstance  If  the 
duty  does  not  la  all  cases  result  from  the  facts 
stated  In  It.  State  ea  rel,  Rsder  v.  Dnlon  Twp. 
43  N.  J.  L.  518  :  Angus  v,  Lee,  10  111.  App.  304. 

An  allegation  of  duty  In  words  In  an  action 
tor  negligence  Is  always  surplnaage.  since.  If 
(he  facts  stated  raise  the  duty,  the  allegation  is 
unnecessary  :  If  tbey  do  not.  It  Is  unavailing 
Gibson  V.  Leonard,  37  III,  App.  344 :  Tbamm  v. 
T^hey,  5S  III.  App.  T3 ;  West  Chicago  Street  B. 
Co.  V,  Colt,  60  111.  App.  640 ;  Jensen  v.  Weth- 
erell, T9  111.  App.  S3;  West  Chicago  Street  R. 
Co.  T.  James,  89  111.  App.  809 ;  Hewleon  v.  New 
Haven,  34  Conn.  136,  91  Am,  Dee.  718;  Mc- 
Cune  v.  Norwich  City  Gaa  Co,  30  Conn,  Q21, 
78  Am.  Dec.  2T8 ;  Breese  v.  Trenton  Horse  II. 
Co.  52  N.  J.  L.  260,  IB  Atl.  204;  Brown  v. 
Mallett,  5  C.  B.  599,  17  L,  J.  C.  P.  N,  S.  227, 

12  Jur.  204, 

And  such  a  statement  Is  not  even  ohnoilous 
Co  special  demnrrer.  Jenaen  v.  Wetberell,  79 
111.  App.  33. 

An  an  allegation  In  an  action  for  alleged 
negligence,  showing  a  relation  from  which  a 
particular  duty  might  arise  and  slating  the 
duly,  dO'-s  not  warrant  showing  In  evidence 
that  In  fact  such  duty  did  arise,  Seymour  v. 
Maddoi.  16  Q.  B.  326.  5  Rng.  L.  &  Kq.  265,  15 
Jur.  723.  20  L.  J,  Q.  B.  N.  8.  327. 

Nor  Is  a  declaration  which  la  defective  In 
cbarg'ng  a  duty  without  stating  the  facts  from 
which  tbe  duty  arises  helped  by  an  allegation 
that  the  acts  of  the  defendant  were  done  ma- 
liciously, McCuno  V,  Norwich  City  Gaa  Co.  30 
Conn,  521,  7S  Am.  Dec,  278. 
'  And  In  an  action  for  neglect  of  duty  It  Is  not 
enougti  for  the  plaintiff  to  show  that  the  de 
fendant  neglected  a  duty  Imposed  by  statute, 

daly  bad  t>een  performed,  lie  must  also  show 
that  tbe  duty  was  Imposed  for  bis  beneRt,  or 
WHS  one  whlcb  tbe  defendant  owed  to  hlin  for 
his  security  from  the  Injnry.     Smith  v.  Tripp, 

13  R.  I.  152. 

A  complaint  In  an  action  tor  a  negligent  in- 
jury, bowever,  whlcb  sets  forth  the  feels  out  of 
which  the  duty  of  tbe  defendant  i»  the  plain, 
tin  arose,  la  sufficient.  Brennan  >.  Ijichat.  G  N. 
Y.  S.  R.  882. 

And  wlien  the  gravamen  o(  an  action  Is  tbe 
alleged  nonfeasance  or  mlEfeasnnce  ot  another, 
as  a  general  rule  It  Is  sufllclcnt  If  the  complaint 
avers  facts  oat  of  wblcb  tbe  duty  to  act  florlngs, 
and  (hat  the  defendant  negligently  failed  to  do 
and  perform.     It  Is  not  neceeaarj  to  specltj  tlw 
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of  uncertaiotj.  Tha  demtuTBr  should  have 
been  .  siuUined.  and  the  plaintiff  per- 
mitted to  amend  hia  complaiot  bj  setting 
forth  the  facta  coDstitutiog  the  negligence. 
In  Woodtcard  t.  Oregon  R.  d  Nov.  Co.  IS 
Or.  289,  22  Pac.  1076,  which  was  a  cau 
founded  on  n^ligeooe,  the  court  sajs: 
''Our  Code,  S  66,  requires  the  ctMnpIaint  to 
contain  a  plain  and  concise  statement  of  the 
facts  constituting  the  plaintiff's  cause  of 
tiction,  and  one  of  the  great  objects  to  be 
Attained  b^  thie  enactatent  wei  to  compel 
the  plaintiff  to  place  upon  the  record  the 
apecific  and  particular  facts  which  be  claims 
entitle  him  to  recover,"  and  holds  that  the 
plaintiff  must  allege  in   the  complaint  the 
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acta  or  omissions  of  the  defendant  oaudng 
the  injury,  and  show  that  they  occurred 
through  or  l^  the  oegligeDce  of  the  defend- 
ant. That  decision  recognites  the  fact  that 
in  some  jurisdictions  it  is  sufBcient  to  al- 
iMe  geoerall;  that  the  injuij  complained 
of  was  n^ligently  done,  but  declares  that 
that  method  of  pleading  has  not  been  ap- 
proved in  that  state.  Id  McPherton  v.  Pa- 
cific Bt-idge  Co.  20  Or.  4B6,  26  Pac.  560,  IJie 
supreme  court  of  Oregon  holds  that  in  ac- 
tions for  negligence  a  (feoeral  allegation  of 
negligence  docs  not  charge  a  fact.  In  Bat- 
terton  v.  Chicago  &  G.  T.  R.  Co.  49  Mich. 
134,  13  N.  W.  608  (a  case  from  Michigan), 
the  court  held  that  the  plaintiff,  in  negli- 


partleular  acta  ot  dltlsence  be  should  have  em- 
plored  In  the  perrormance  ot  Huth  dntf,  since 
what  the  defendaut  did,  and  hon  be  did 
what  lie  tailed  lo  do  are  seuerall;  better 
to  Ibe  defendant  tbaa  to  the  plalatlff.  Leach 
r.  BiiBh.  ST  Ala.  14a  ;  Mobile  &  M.  R.  Co.  - 
Crenshav,  65  Ala.  Ses. 

And  the  elTect  of  a  charge  In  a  petition  of  the 
(allnro  of  the  defendant  to  perform  certain 
datr  required  b;  law,  and  ot  Injurlei  and  dam- 
ases  as  the  result  of  sach  failure.  Is  to  charge 
nesMBence:  and  such  petition  la  good,  though 
It  doe*  uat  expressl;  do  so.  Clu-k  t.  Dyer,  SI 
T«*.  338,  16  8.  W.  1061 ;  Tajlor  *.  Felslng,  63 
111.  App.  S24. 

So,  where  the  law  Imposei  a  pablle  dot;,  <i' 
is  uDuecesBUTj  Id  pleading  in  an  action  for 
negligence  for  faJlure  to  perform  ancb  doty  to 
allege  It.  LoalavUle  &  P.  Canal  Co,  v,  Marpbi, 
9  Bush.  022. 

And  wher^  In  an  action  for  alleged  negll- 
geuce  upon  the  facts  stated  in  the  declaration, 
liie  dut;  of  the  defendant  was  clearly  Implied, 
that  Is  sufficient  without  an  express  BTerment 
ns  to  such  doty.  GCTeke  T.  Grand  Raj)lda  &  I. 
B.  Co.  B7  Mich.  S6S,  24  N.  W.  67B  ;  " 
t  P.  Canal  Co.  t.  Uurphy,  6  Bush,  C3S. 


The  genaral  theory  of  pleading  In  actions  tor 
DCKllgeDfe,  Bi  well  aa  other  actlona,  la  that  the 
pleader  must  aet  forth  the  facts  ot  hIa  claim 
with  such  certainty  aa  reasonably  to  Inform  tbe 
other  party  what  is  proposed  to  be  proved  In 
the  case,  so  that  he  may  have  a  taJr  opportunity 
to  meet  anch  facts  and  prepare  his  defense. 
King  T.  WUmlnRtOD  &  N.  C.  Electric  R.  Co.  1 
Penn.  (Del.)  402,  41  Atl.  STS  :  Addison  v.  Lake 
Shore  &  H.  B.  IL  Co.  48  Mlcli.  IBS,  12  N.  W. 
42  ;  Wills  r.  Cape  Qlrardeau  8.  W.  R.  Co.  44 
Mo.  App,  51 ;  JacQuIn  v.  Grand  Ave.  Cable  Co. 
67  Mo.  App.  820 :  Bon  Antonio  &  A.  P.  R.  Co. 
V.  Adams,  6  Tex.  Civ.  App.  102,  24  8.  W.  839 ; 
Preston  v.  St.  Johnsbnry  h  L.  C.  R.  Co.  B4  Vt. 
280,  2S  Atl.  4Se. 

A  plaintiff  Id  an  action  tor  negligence  must. 
by  his  declaration.  Inform  the  defendant  and 
the  tribunal  In  which  the  action  la  brought 
what  tbe  complaint  le.  He  must  not  only  show 
that  tbe  defendant  has  been  negligent,  but 
moat  also  show  In  what  respect.  MarqurtCe, 
H.  &  O.  B.  Co.  T.  Marcctt,  41  Mich.  4S3,  2  N.  W. 
79E :  Duval  v.  Hunt,  34  Fla.  85,  15  So.  876. 

And  he  cannot  recover  under  a  general  oils- 
gatlon  ot  negligence,  where  this  gives  tbe  de- 
fendant no  ik>tlce  ot  facta,  and  Is  only  a  con- 
elDBlon.     Leduke  v.  St.  Lonls  &  I.  M.  B.  Co.  4 

But  It  the  pleading  la  auch  aa  to  advise  the 
adverse  party  bo  tbat  he  may  know  what  Hie 
charge  of  negligence  Is  which  he  la  called  upon  < 
69  L.  K.  A. 


to  defend  bimselt  agalnat.   It  la  not  defective 

merely  because  it  is  stated  In  general  tenna 
Wills  T.  Cape  Olnirdean  8.  W.  B.  Co.  44  Ho. 
App.  51 ;  Preaton  v.  St.  Johnabnr;  h  L.  C.  II. 
Co.  «4  VC.  280,  2S  Atl.  489. 

A  declaration  In  an  action  for  negllgenee  la 
good  U  It  contains  the  subBtantlal  elements  ot 
a  cause  of  action,  the  duty  violated,  the  breach 
thereof  properly  averred,  with  soch  matters  aa 
are  necessai?  to  render  the  cause  ot  action  In- 
telligible, so  that  Judgment  according  to  law 
and  the  right  of  the  case  can  be  given.  Poling 
.  Ohio  River  R.  Co.  38  W.  Ta.  64G,  24  L..  B.  A. 


21B,  : 


.  K.  ; 


In  many  simple  cases  a  general  allegation  at 
negligence  or  want  of  care  glvea  all  tbe  In. 
formation  needed,  and  In  such  cases  the  whole 
taken  together  makes  a  good  declaration. 
Sehindler  v.  MUwankee.  L.  B.  &  W.  B.  Co.  TT 
Uich.  136,  43  N.  W.  911. 

So,  where,  from  tbe  natui«  of  tbe  case,  the 
plaintiff  In  u)  action  tor  damages  tor  negli- 
gence coold  not  be  expected  to  know  the  eiact 
cause  of  the  precise  negilgrat  act  which  be- 
came the  cause  of  an  Injury,  and  the  facts 
were  peculiarly  within  the  knowledge  ot  the 
defendant,  plaintiff  is  not  reqalred  to  allege 
the  particular  cause;  and  it  Is  Buffirient  to  al- 
\fSB  tbe  facta  In  a  general  way,  which  will  give 
the  defendant  notice  of  the  character  ot  proof 
that  would  be  offered  to  support  the  plBlntllTB 
case.  MlBBouri  F.  B.  Co.  v.  Hennessey,  to  Tei. 
IBS,  12  S.  W.  608 :  San  Antonio  A  A.  P.  R.  Co. 
V.  Adams.  6  Tex.  Civ.  App.  102,  24  S.  W.  839: 
Cnnnlngbam  v.  Loa  Angeles  R.  Co.  I5S  Cal.  561, 
4T  Poc.  4B2 ;  King  v.  Wlimlnglon  &  N.  C.  Blec- 
tric  B.  Co.  1  Penn.   {Del.)   4S2.  41  Atl.  975. 

And  an  averment  that  the  Injury  was  In- 
flicted by  the  want  of  due  care  in  the  defend- 
ant, omitting  ail  speelQcatlon  of  the  mode  ot  tbe 
fanit,  is  allowable  where  the  knowledge  of  the 
circumstances  must  In  the  nstnre  ot  thlnga 
be  confined  to  the  party  Inculpated :  aa  where 
goods  are  loat  by  tbe  carelcwoess  ot  a  bailee. 
In  which  caae  It  seldom  happens  tbat  the  own- 
ers know  the  fault  which  occasions  the  loss. 
Central  R.  Co.  v.  Van  Horn,  38  N.  J.  L.  133. 

A  pleader  la  required  to  set  out  the  particu- 
lar acts  constituting  tbe  negligence  complained 
of.  In  an  action  therefor,  only  so  far  as  they 
appear  to  be  within  his  knowledge.  Chicago 
City  K.  Co.  V.  Jennings.  IBT  111.  274.  41  N.  B. 
629. 

In  the  above  case.  Chicago.  B.  It  Q.  R.  Co.  v. 
HarwDod,  DO  111.  425,  fnfra,  VIII.  c,  and  X.  b,  1. 
wna  distinguished  and  explained,  the  court  say- 
ing that  In  that  case  there  were  two  counts  and 
the  general  Issue  was  pleaded  to  the  whole 
declaration,  so  tbat  the  question  here  Involved 
did  not  arise  upon  the  demurrer  to  tbe  declara- 
tion, nnd,  as  a  ptea  was  Bled  to  the  declaration,^ 
Its  anlfleieney  was  thereby  admitted,  and  the 
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genee  cams,  ib  "bound  to  set  out  ttie  cwm- 
biiiation  of  material  facta  relied  on  as  his 
cause  of  nctiou,  and  follow  up  his  allega- 
tions bj  evidance  pointing  out  and  proving 
the  same  rombinatioa  of  circumstances." 
See  abo  Pullman  Palace  Car  Go.  v.  Ifortin, 
02  Gx.  161,  18  S.  E.  364;  Steffe  v.  Old  Col- 
ony R.  Co.  156  MasB.  262,  30  N.  E.  1137; 
Oonley  v,  Bichmond  d  D.  R.  Co.  109  N.  0. 
602,  14  S.  K.  303;  Price  v.  Alchiaon  Water 
Co.  58  Kan.  561,  60  Fac.  450.  We  are 
aware  that  there  is  very  respectable  au- 
tliority  which  holds  that  a  general  allega- 
tion of  negli^ncc  is  sufficient,  and  that  at 
common  latr  it  was  not  necesaarj,  in  a  dec- 
laration for  negligence,  to  set  out  the  facts 


constituting  the  negligence.  But  our  Code 
of  Civil  Trocedure  has  greatly  changed  the 
common-law  rules  of  pleading,  and  requires 
the  facte  coostitiitine  the  cause  of  lu^tion  to 
be  set  forth  in  ordinary  and  conci.w  lan- 
guage. And  in  the  case  at  bar  fact-i  siifli- 
cicnt  should  have  been  set  fortli  to  iiifoim 
the  defendant  what  act  ov  omission  consti- 
tuted the  negligence  complained  of. 

The  jvdgi^.enl  of  the  court  ftc/om  is  re- 
veiscd,  with  instructions  to  sustain  the  de- 
murrer, and  to  give  the  plaintiff  leave  to 
amend  his  complaint.  The  costs  of  tliis  ap- 
peal are  awarded  to  the  appellant. 

Bnatoa  and  Queries,  JJ.,  concur. 


I  Id 

But  mch  clrcumalBncea  as  the  pleader  does 
know  and  muit  have  contemplated  and  relied 
upon  wtien  be  framed  bli  declaration,  and  are 
reaiODBbl;  neeesurj  for  the  detendanfa  1n- 
tonnatloD.  should  be  BpccLtied  wEtb  reasonable 
certalntT.  King  T.  Wllmiastoa  &  N.  C.  Electric 
Et.  Co.  1  Penu.  (Del.)  452,  41  AU.  STS ;  Ban  An- 
tonio ft  A.  P.  R.  Co.  T.  Adams,  6  T«i.  CIt.  App. 
lOU,  24  8.  W-  Sa9. 


A  Beneral  allefcatlon  ol  damsEes  will  aiifflce 
to  let  In  proof,  and  to  warrant  recover?  of  all 
■Dch  damigea  aa  natnnill;  and  nefesaartl;  re- 
mit from  the  wroDsfnl  act  complained  of,  tbe 
law  Impljlng  sncb  damages,  and  proof  only  <■ 
necessary  to  show  tbe  extent  and  amonnt ;  but 
wbeo  dBmages  actually  mutaiDed  do  not  aecea- 
taiVj  result  from  the  act  complained  ol.  and 
conaequeDtly  are  not  Implied  by  law,  tbe  plalo- 
ttff  must  state  In  his  declaration  the  particular 
datnag*  which  he  baa  iusCalned  for  notice 
thereat  to  tbe  detendani,  otberwiae  he  will  not 
be  periDlttcd  to  give  evidence  ol  It  on  the  trial. 
Texas  k  P.  K.  Go.  v.  Curry,  84  Tei.  86. 

And  where  negllBence  Is  a  mixed  question  of 
law  and  (act,  and  the  Jurj  must  determine 
whether  tbe  delendani  was  negligent  or  not  In 
the  light  of  tbe  surrounding  clrcainsCa.ncei,  tbe 
acts  wblcb  It  la  Inteoded  to  be  shown  Here  neg- 
ligently done  ihould  be  ael  out  with  a  reaaon- 
abl*  dtfiee  ol  particularity  and  in  some  ap- 
propriate tone  of  expression  charged  to  bave 
been  negligently  done.  Qurley  v-  Miwourl  P. 
B.  Co.  93  Mo.  44fi,  6  S.  W.  218. 

So.  for  an  Indirect  Injury  resulting  from  al- 
leged negligence,  tbe  facts  showing  negligence 
■hoDld  t*  pleaded,  or  otherwise  It  cannot  be 
seen  that  the  alltsed  negligent  act  or  omission 
WES  tbe  proximate  cause  of  tbe  Injury,  though 
In  direct  injurj  to  person  or  property  this  may 
be  safely  assumed.  Race  v.  Easton  &  A.  K.  Co, 
03   N.  J.  L.  ess.  41  Atl.  710. 

Where  la  actions  for  negligence  It 
that  tbe  Injury  was  Inflicted  by  thi 
care  In  tbe  defendant,  omitting  all  speclflcntlon 
of  tbe  mode  of  tbe  fault,  In  order  to  be  ms- 
talned  (he  act  concerning  the  doing  of  which 
nei^Igenee  Is  predicated  must  be  of  a  simple 
character,  so  that  an  allegation  of  an  absence 
of  care  In  Ita  performance  la  reasonably  latel- 
Uglbie.  Central  B.  Co.  v.  Van  Horn,  38  N.  J. 
L.  183. 

Bnt  while  ordinarily  tbe  rules  of  good  plead- 
ing require  that  tbe  facts  from  which  the  con- 
clmion  of  negligence  Is  atCrlbutabie  should  be 
averred,  and  not  mere  eonclnstons  of  law,  tbta 
mle  bas  been  relaxed  where  the  cause  of  action 
fi9  L.  R.  A. 


ronslals  In  tbe  nonperCnrmance  or  mlaLferform- 
UDce  nf  duty-  Where  (he  gravamen  ut  tlie  nr- 
tion  la  the  alleged  nonteaannce  or  mlafeasaace 
of  another,  as  a  general  rale  It  Is  siifflclent  If 
the  complnlnt  avers  facts  out  of  wblrh  the  duty 
to  act  sprluga,  and  that  the  defendaot  negli- 
gently failed  to  do  and  pec  form,  and  It  is  not 
neceasary  to  apecify  the  particular  acta  of  neg- 
ligence he  ahonld  have  employed  In  tbe  p«r- 
formanci  ol  such  duty,  since  what  he  did.  and 
how  be  did  It,  and  what  be  failed  to  do  are  gen- 
erally better  known  to  him  than  to  the  plolntlB. 
Ensley.R.  Co.  v.  Chewniug,  B3  Ala.  24.  9  So. 
438 :  Mobile  ft  O.  R.  Co.  v.  George,  94  Ala.  l»l>. 
10  ao.  14S :  Laughrau  v.  Brewer.  113  Ala.  T.m, 
21  So.  415 :  Leach  v.  Buah,  ST  Ala.  146 :  Uoblls 
ft  M.  R.  Co.  V.  Crenshaw,  es  Ala.  566. 

And  it  an  Injury  Itself  furnishes  a  pre- 
anniption  of  negligence  so  aa  to  require  the  de- 
fendant In  an  action  therefor  to  Aow  by  evl. 
dence  that  It  bad  been  guilty  of  no  negligence 
that  caused  It,  all  that  la  necessary  to  be 
averred  lu  a  declaration  to  entitle  tbe  plolntllF 
to  recover  (or  the  Injury  Is  the  duty,  a  negli- 
gent breach  of  It.  and  the  reaolt.  and  that  tbe 
plaintlD  bad  not  contributed  to  the  result  by 
any  neglect  on  his  part.  Alton  R.  ft  Iltumlna. 
ting  Co.  V.  IToulds,  81  III.  App.  322 ;  Blue  v. 
Brigga,  12  lud.  App.  106,  BS  N.  E.  885:  Lake 
Shore  ft  M.  8.  R.  Co.  V.  Kurts,  10  Ind.  App.  60. 
36  N.  E.  201.  ST  N.  E.  303 ;  Coi  v.  Providence 
Gas  Co.  IT  R.  I.  199.  21  Atl.  844. 

In  such  case  notice  of  tbe  breach  and  default 
Is  involved  In  tbe  act  Itself.  Lake  Shore  ft  M. 
S.  R.  Co.  V.  Kurts,  10  Ind.  App.  60,  35  N.  C. 
SOI,  37  M.  E.  S03. 

So,  when  an  act  averred  to  have  been  done,  (or 
which  a  recovery  la  sought,  Is  of  anch  a  char- 
acter that,  under  tbe  circumstances  alleged.  It 
Is  necesearlly  negligent.  It  will  be  so  regarded 
by  tbe  court,  even  tbongh  It  tie  not  dealgnateil 
aa  negligently  done.  Bine  v.  Brlggs,  12  Ind. 
App.  ion.  39  N.  E.  S86. 

Hut  where  the  default  la  brought  about  by 
the  Intervening  agency  of  another,  the  com 
plaint,  to  be  good,  must  show  that  tbe  defend- 
ant had  notice,  either  by  direct  averment,  or  as 
a  neceiaary  implication  from  the  facts  alleged, 
and  a  general  averment  Is  not  salBclent.  Lske 
I  Shore  ft  M.  S.  R.  Co.  V.  Kurti.  10  ind.  App.  60. 
35  X.   K.  201,  87  N.   E.  303. 

And  a  general  allegation  of  negligence  of  tbe 
defendant,  with  a  statement  of  the  results 
thereof,  la  a  sufflcleat  allegation  only  in  cases 
where  tbe  plaintiff  may  prove  the  negl'geuce  by 
proof  of  the  result  of  the  alleged  negligence,  aa 
in' case  of  an  action  by  a  passenger  upon  a  rail. 
road  train  who  la  Injured  by  a  collision  of  two 
of  the  defendant's  trains.  In  wblcb  case  the 
plaintiff  would  not  be  required  to  state  tbe  ex- 
act negligence  which  caused  tbe  caliislon  be- 
cause be  Is  not  supposed  to  have  knowledge  of 
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rl«nt1y  proved,  and  tbe  barden  at  proof 
the  defendant  to  eieuse  bimsell  1(  be  con ;  ouc 
Vhere  the  allegation  ta  to  the  result  of  the  Bl- 
lexed  negll|(eiice  of  the  detendaot  woold  oot,  If 
proved,  make  ont  a  case  In  favor  of  the  plaln- 
UR,  or  throw  the  burden  of  proof  on  Che  de- 
[eodant  to  sboir  that  be  was  Kn'lty  "f  ^o  i^*S- 
llgenoe  or  want  of  care,  the  plalntilT  will  bave 
to  jii>  tunh^r  and  prove  the  particular  acta  of 
nes'ist.'Uff'  and  want  of  care  on  the  pert  of  the 
defendant  which  caused  the  Injurr,  and  should 
therefore  state  such  facts  In  his  complaint. 
Young  V.  Ljnch,  66  Wis.  B14,  29  N.  W.  M24. 

,80,  Lbv  luw  haa  never  lost  sisht  of  the  dilTei'- 
erice  between  Irespaea,  where  the  act  Is  pre- 
sumptively wrong  unIM  Justified,  and  caw. 
where  (lie  linbllKy  springs  from  the  facts  of 
the  case  ns  stated,  and  where  a  charge  of  what 
la  a  mere  result  from  facts,  and  not  Itself  a 
statenieut  of  facts,  cannot  be  held  good  plead- 
ing. Schlndler  v.  Milwaukee,  L.  6.  k  Vf.  R.  Co. 
TT  Mkb.  13S,  43  N.  W.  911. 
But  certainty  to  a  common  Intent  is  all 
required   in  a  declaration,  and     ' '     ' 
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Degligence  when  a  neglect  of  duty  relied  o 
the  reaaltlng  Injury  are  described  with  accu- 
racy, Merklo  v.  BenDlngtoD  Twp.  S8  Mich. 
133,  35  N.  W.  848. 

And  while  ordinarily  negligence  consista  [n 
omlttlDK  to  do  a  duty,  or  In  dolus  it  ao  care- 
lessly aa  to  bring  Injury  to  another,  and,  on- 
lesa  a  particular  duty  and  lis  breach  is  set 
forth  la  a  declaration  for  the  Injury,  no  uegll- 
gence  appeai-s.  In  case  of  coltlBlona,  except 
where  the  Injury  Is  caused  by  the  carelegsness 
of  a  aervanC.  an  action  of  trespaBS  may  gen- 
erally be  maintained  In  wblcb  the  averment  of 
the  force  alone  will  be  sufficient.  And  since, 
In  such  cases.  It  Is  usually  Impossible  to  do 
tnor«  than  state  the  fact  of  tbe  goIIIsIod,  and 
that  fact  would  raise  a  presumption  of  negli- 
gence, notbing  appearing  to  tbe  contrary,  be- 
cause BQcb  accidents  usually  do  not  occur  wth- 
out  negligence,  the  particular  fact  need  not  be 
slated.  Parker  v.  Providence  &  S.  8.  B.  Co.  17 
B.  I.  370.  14  L.  B.  A.  414.  22  Atl.  284,  23  A.tl. 
102, 

Where  s  atatute  glrea  a  remedy  where  none 
eilsCed  at  common  law,  Ihe  declaration  In  an 
action  founded  thereon  must  show  from  whence 
the  plalntlft'  derlveb  his  right.  Austin  v.  New 
York  &  K.  It.  Co.  2&  N.  J.  L.  381. 

VIII.  Thf  rule  (M  affrcied  by  method  of  aiaert- 
ing  defeet. 

A  general  allegation  of  negligence  without 
Stating  the  particular  acts  which  conatltule  the 
nef^lgenco  Ib  good  agalnat  a  general  demurrer 
for  want  of  facCE.  Barnett  v.  Leonaj-d,  60  Ind. 
422 :  Cinclnaatl,  H.  &  D.  R.  Co.  v.  Chester,  G7 
Ind.  297  ;  l-ennsylvanlB  Co.  v.  Sedwlck,  Ii9  Ind. 
336:  Jones  V.  White,  9(1  Ind.  2S9 :  Evonsvllle 
V.  Wonhlngton,  97  ind.  282 :  Cleveland,  C.  C.  & 
I.  K.  Co.  V.  Wynant,  lOU  Ind.  ISO :  Louisville. 
N.  A.  &  C.  It.  Co.  V.  Jones,  108  Ind.  551.  0  N. 
E.  47fl :  neorge  R.  Hammond  &  Co.  v.  Schwett- 
Eer,  112  Ind.  248,  13  >'.  E.  809  :  Ohio  &  M.  B. 
Co.  V.  Walker.  113  Ind.  196,  15  N.  E.  234  ;  An- 
•  derrca  v,  EsaC.  117  Ind.  120,  2  L.  R.  A.  712, 
19  N.  E.  720 ;  Ohio  &  M.  B.  Co.  v.  McCartney, 
ISl  Ind.  385,  23  N.  E.  2SS:  MlBBlBSlnewa  Mln. 
Co-  r.  Patton,  129  lud.  472.  28  N.  E.  1113  ; 
Louisville.  N.  A.  k  C.  R.  Co.  v.  Berkey,  ISO 
Ind.  181,  35  N.  E.  3 :  Loulavllle.  N.  A.  &  C.  R. 
Co.  V.  Bates.  148  Ind.  506,  45  N.  E.  108 :  Lake 
Srle  &  W,  R.  Co.  v.  arlffln,  8  Ind.  App.  47,  SS 

.  ea  L.  R.  A. 


;  Pennivlvania  Co.  v.  WItte.  IS  Ind. 

.  43   N.  tt.  31B.  44  N.  E.  377;   Pltta- 

Jurgh.   C.  Ji  St.    L.   R.  Co.  V.   Kltley,  118  Ind. 
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[  from  whici 


152,  20  N.  E.  T27  : 
Co.  V.  Lynch,  147  Ind-  16B.  3*  L.  B.  A.  893,  44 
N.  E.  997,  48  N.  E.  471 :  Deller  v.  Hofferberth, 
127  Ind.  414,  20  N.  B.  889  ;  Plttsbuigb,  C-  & 
St.  L.  B.  Co.  V.  Hlion,  110  Ind.  225,  II  N.  E. 
285:  Batbbam  v.  Burlington  k  U.  River  K. 
Co.  16  Keb.  441,  20  N.  W.  390 ;  Omaha  &  R. 
Valley  It.  Co.  v.  Wright,  49  Neb.  4S8,  88  N.  W. 
818 ;  Union  P.  R,  Co,  v.  Vincent,  58  Neb.  171, 
78  N.  W.  457  ;  Golley  k  i\  Iron  Works  v.  C»l- 
lau,  9  Ohio  C.  C.  217  :  TuchochI  v.  Cincinnati 
Street  B.  Co.  7  Ohio  N.  P.  278 ;  Gulf.  W.  T.  & 
P.  R.  Co-  V.  Montler,  61  Tei.  122;  Young  v. 
Lynch,  08  Wis.  614,  29  N.  W.  224 ;  Gulf,  C,  * 
S.  F.  R.  Co,  V.  Waablngton.  1  C.  C  A.  286.  4 
n.  S.  App.  121,  40  yed.  347. 

Unless  [be  tacts  staled  clearly  ahow  tbe  ab- 
sence of  negligence.  Pennsylvania  Co.  v.  Wltte, 
IS  Ind.  App.  563,  43  JK.  E.  319,  44  N.  E.  877  : 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Batea,  148  Ind. 
586,  45  N.  E.  IDH. 

And  the  rule  Is  the  same  with  reference  to 
allegations  of  knowledge  of  dangerous  defects. 
Pennsylvsnla  Co.  v.  Wltte,  IB  Ind.  App.  583, 
43  N.  K.  319.  44  N.  E.  377. 

Or,  as  stated  In  some  of  the  cases,  when  a 
negligence  character- 
he  injury  Is  charged 
10  nave  resuiieo  as  naving  been  done  negligent- 
ly, ttie  complaint  la  sufficient  upon  demurrer 
without  alleging  the  speclBc  facts  coostltntlng 
tbe  uegllgent  act.  Ohio  A  M.  R.  Co.  v.  Cray- 
craft,  5  Ind.  App.  335,  32  N.  E.  207;  Citi- 
zens' Street  R.  Co,  v.  Lowe,  12  Ind.  App.  47, 
37  N,  E.  166  :  Kvan»vI11e  &  T.  H.  R.  Co.  v. 
Krapf,  143  Ind.  647,  36  N^  E,  901 ;  Bodgera  v. 


Ind.  1,  31  N.  E.  570:  Chicago  A  E.  R.  Co.  v 
Cummlugs,  24  Ind.  App.  192,  63  N.  E.  1020; 
Keating  v.  Brown,  30  Minn.  9,  13  N.  W.  909. 

A  failure  to  state  In  detail  the  facts  consti- 
tuting negligence  dues  not  render  a  pleading  In 
on  action  therefor  bad  on  demurrer.  Louis- 
ville, N.  A.  A  C.  H.  Co.  v.  Cauley.  119  Ind.  142, 
21  N.  K.  648 :  Chicago  A  E.  R.  Co.  v.  Kreig,  22 
lud.  App.  393,  63  N,  E.  1033. 

Tbe  proper  method  of  obtaining  a  fuller 
statement  la  by  motion  to  make  tbe  petition 
more  definite  and  certain.  Golley  A  F.  Iron 
Works  V.  CBllim,  9  Ohio  C.  C.  217:  TuchochI 
v.  Cincinnati  Street  R.  Co.  7  Ohio  N.  P.  276; 
Barnett  v.  Leonard,  66  Ind.  422;  Jones  v. 
White,  90  Ind.  256:  Loalavllle.  N.  A.  A  C.  R, 
Co,  V.  Jones.  108  Ind,  561,  9  N.  K.  478  ;  Penn- 
sylvania Co.  V.  Sedwlck,  60  Ind.  336  :  Gvans- 
ville  V.  Wortblngton,  97  Ind.  282:  Cleveland. 
C.  C.  A  L  R.  Co,  V.  Wynant,  100  Ind,  160: 
LoDlBVllle,  N.  A.  A  C.  R.  Co.  v.  Berkey,  138 
Ind.  ISl,  35  N.  E.  3;  Peerless  Stone  Co.  v. 
Wray,  143  lud.  674,  42  N.  E.  927 :  Oblo  k  U. 
R.  Co.  V.  Walker,  113  Ind.  198,  16  N.  E.  234: 
Pittsburgh,  C,  &  St.  !„  B.  Co.  v.  Kltley,  118 
Ind,  152,  20  N.  E.  727:  Bathbum  v.  BnrllDg-  , 
ton  A  M.  River  B.  Co.  18  Neb.  441,  20  N.  W. 
300:  Union  P.  B.  Co,  v.  Vincent.  68  Neb.  171, 
78  N.  W.  457  ;  Gulf,  W.  T,  k  P.  B.  Co.  v,  Mon- 
tler, 61  Tei.  122 :  Young  *.  Lynch.  66  Wis.  514, 
29  N,  W.  224;  Loulavllle.  N.  A.  A  C.  R.  Co.  v. 
Lynch.  147  Ind.  165,  34  L.  R.  A.  203.  44  N.  E. 
997,  46  N.  R.  47]  :  Deller  v.  BolTerberib.  127 
Ind.  414,  26  N.  E.  869 :  Pittsburgh.  C.  A  SL  L. 
R,  Co.  V.  Hlion,    110  Ind,  225,  ]J  N.  K.  285. 

And  where,  In  an  action  tor  negligence.  It 
Is  expressly  alleged  that  the  Injury  was  caused 
solely  by  the  defendant's  negligence  and  with- 
out any  fault  on  tbe  pan  of  the  plalntIT,  the 
remedy  of  the  defendant  for  mere  uncertainty 


t886. 


Kino  v.  Obeook  Shobt  Linb  R.  Co. 


ia  itatemeDt  Is  tij  motion,  and  not  by  demnirer. 
onto  &  U.  R.  CO.  T.  Wilker,  113  Ind.  IM.  IB 
S.  B.  23*. 

A  general  arerment  ol  DesHsence  !■  uiIIleleDt 
In  u)  action  for  damsKea  arising  from  the  <leatta 
of  tbe  plalntirs  Intestate,  alleged  to  tiave  been 
caused  by  the  Degllgenca  of  tbe  defendant,  an- 
less  attacked  by  motion,  and  an  iHue  framed 
by  a  trarerse  uf  sueh  aTenneot  may  be  proved 
by  evidence  ot  any  aet  within  the  general  aver- 
nwnt.  Omaha  ft  B.  Valley  B.  Co.  t.  Crow,  M 
Sth.  T47.  74  N.  W.  1086. 

A  declaration  (^harglDg  neKllgence,  bowerer, 
In  demurratjle  where  It  does  not  aet  forth  In 
particular  any  aft  or  omtaalon  of  tbe  defendant 
eoastltutlng  negligence.  Wilson  t.  New  Xork, 
"    "  I.  18  H.   L  491,  ""    ■"    '"°- 


Sbadock  r.  Alpine  PI.  Road  Oo.  T9  Mich.  T,  44 
N.  W.  158. 

And  a  declaration  ailing  merely  that  tbe 
defendant  nrronfffnlly  and  Degllgcntly  killed 
plalntllTa  Intestate  [a  bad  on  demurrer  tor  fail- 
ure to  Btftle  the  facta  and  elrcumstSJicea.  The 
facta  constituting  tbe  negligence  abould  be  aet 
out.  Chntlunooga  Cotton  Oil  Co.  i.  ShnmbLln. 
101  Tenn.  263.  47  N.  W.  496. 

i  a  complaint  In  an  action  for  oegllgEnce 
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been  guilty  of  negligence  and  prepare  to  meet 
the  charge,  or  where  no  particular  duty  and 
breauh  thereof  as  caualnn  the  injury  were  spe- 
cifically counted  upon.  Addison  v.  Lake  Shore 
*  M.  S.  K,  Co.  4fe  Mich.  135,  12  N.  W.  42. 

And  where  some  act  of  Ihe  defendant  Is  char- 
acter! ned  as  negligent,  nod  tbe  Injury  com- 
plained of  Is  sbown  to  be  the  reault  ot  other 
acta  or  omlsslona  which  are  not  so  characler- 
Ized  and  which  are  not  otherwise  so  aet  forth 
with  their  clrciimBtances  aa  to  raise  tbe  pre- 
camptlon  ot  negligence,  the  pleading  ia  not  suf- 
flCiCDt  OQ  demurrer.  Island  Coal  Co.  T.  Clem- 
mltt.  19  Ind.  App.  21.  49  N.  B.  38. 

So,  under  the  Alabama  system  of  pleading 
Tery  general  averments  ot  negligence  little 
abort  of  mere  cooeJaaions  of  a  want  of  care 
and  conse<juent  injnry,  leaving  out  the  facta 
whlcb  conatltulo  and  go  to  prove  negligence, 
meet  all  requlrementa  of  the  law.  And  an  a1- 
legatluQ  of  n^ligence  under  Ala.  Code,  |  2S0O, 
■ubdiv.  1,  puraulng  tbe  words  ot  the  statute, 
or  aubstantlally  the  same  words.  Is  sufflclent 
upon  demurrer,  bnt  thia  much  la  required. 
Laugbnin  v.  Brewer,  113  Ala.  509,  21  So.  41o. 

And  under  the  Code  In  force  in  the  Indian 
territory  a  <'omplalnt  in  an  action  tor  negll- 
genee  is  good  on  demurrer  U  It  contains  the 
aabstantlai  elementa  i^  a  cause  of  action,  bow- 
ever  IndcBnltcly  or  InaillScialiy  they  may  be 
stated;  Indeflnileness  or  uncertainty  ot  stale 
~   which,  when  constmed  In  the 
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t  being  a  ground  of  dei 
defect  to  be  corrected  by  motion  for  a  more 
KpcclUc  atatement,  the  complaint  being  treated 
as  allt'ging  by  Implication  every  fact  which  can 
be  Implii'd  tram  Its  averments  by  tbe  moat  lib- 
eral intendment.  Gulf,  C.  1  B.  F.  R.  Co.  v. 
Washington,  1  C.  C.  A.  281),  4  U,  8.  App.  121. 
49  Fed.  84T. 

The  Codes  ot  some  ot  the  states  provide  for  a 
demurrer  on  the  ground  of  uncertainty.  The 
cases  arialng  under  such  provlslona  are  gov- 
erned by  the  same  principles  a«  thoaa  arising 
on  motion  to  make  tbe  pleading  more  deflnlie 
and  certain,  and  will  be  touad  below  onder 
-that  bead. 
-5S  L.  R.  A. 


As  seen  In  a  former  subdivision  ot  this  note 
itupra,  VIII.  a),  the  proper  remedy  In  case  ot 
objection  to  pliiadlngs  In  actions  for  negllgenca 
upon  the  ground  of  indeflnlteness  or  uncer- 
tainty In  any  ot  tbeir  allegations  la  by  motion 
for  an  order  requiring  the  pleader  to  make  his 
pleading  or  aome  apeclflc  allegation  therein 
more  deBulte  and  certain  In  the  particular  ob- 
jected to.  This  was  held  In  the  cases  cited  to 
a  substantially  similar  proposition  with  refer- 
ence to  the  proper  remedy  In  caae  a  demurroi 
will  not  lie.  In  tbe  anbdlvlslon  above  referred 
to,  and  also  In  tieorge  B.  Hammond  A  Co.  v. 
Schweltier,  IIU  Ind.  246,  13  N.  E.  869:  Peer- 
less  atone  Co.  v.  Wray,  143  Ind.  S74,  42  M.  B. 
I>27  :  Mediker  T.  Pogoe,  1  Ind.  App.  1117,  2T  N. 
K.  432  :  Rpires  v.  South  Bound  R.  Co.  47  B.  C. 
28.  24  B.  a.  UB2:  Mongum  v.  Bullion.  B.  A  C. 
Mln.  Co.  IB  Utah.  :^34,  50  Pac.  834  ;  Eaton  T. 
FItcbhurg   K.   Co.    12S  Mass.  364. 

Or  It  Is  by  BpcclaJ  exception  on  that  ground. 
Gulf,  W.  T.  &  1'.  B.  Co.  V-  Montler,  01  Tei.  122. 

Or  by  requiring  a  bill  of  particulars  when 
that  Is  suthorized  by  law.  Jackmon  v.  Lord, 
56  Hun.  1R;I,  S  N.  Y.  Supp.  200. 

Or  such  relief  should  be  aaked  for  In  tbe 
trial  court.  Medakcr  v.  Fogue,  1  Ind.  App.  1ST. 
27  N.  E.  432. 

The  general  rule  In  pleading  is  that  the  plead- 
er should  ntate  the  particular  facts  which  con- 
general  allegation  that  the  oppoiiltc  party  has 
caused  an  Injury  or  loss  to  the  pleader  by  care- 
leasoeaa  or  neglige 
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less  he  lakes  iaaue  upon  them.  When  he  la 
unwilling  to  aasume  tbe  respoDslblllty  of  meet- 
ing any  tacts  vrtalch  may  be  proved  agalnM 
him  on  tbe  trial  under  such  general  charge,  b* 
Is  entitled  to  have  a  more  particular  statement 
ot  the  charge  made  against  him  betote  being 
cnlled  upon  to  answer  or  to  go  to  trial,  unless, 
from  the  nature  of  the  case.  It  Is  not  in  the 
power  ot  the  plnintlCF  to  make  a  more  speclUc 
charge  through  lack  of  knowledge.  Young  v. 
Lynch,  66  Wis.  B14.  29  N.  W.  324  :  Madden  ▼. 
Ulnneapolls  *  St.  L.  B.  Co.  30  Minn.  453,  IB 


ailegatlona  are  c 


ngled 


N.   W.  203, 

And  where 
with  speclUc 
of  the  pleader  uncertain  and  ambiguous  ae  to 
the  nature  and  extent  of  the  proof  which  be 
may  olTer  In  addition  Co  tbe  matter  ape>:iacally 
alleged,  the  court  mayi  on  a  proper  application, 
order  the  aame  to  he  made  more  definite,  or  to 
be  stricken  out.  Madden  v.  Minneapolis  A  St. 
L.  H.  Co.  30  Ulna.  453,  16  N.  W.  263. 

But  while  the  detendnata  in  on  acllon  tor 
negligence  are  not  compelled  to  go  to  trial  up- 
on a  tomplnint  coatalulng  genera!  ailegatloos, 
and  are  entitled  to  bare  Ihe  aame  made  sped  He 
and  certain,  thia  requires  a  motion  to  make  It 
no,  and.  unlens  surb  motion  has  been  made  and 
overruled  and  eicepiious  properly  aived.  no 
question  can  he  prewutcd  concerning  It  on  ap- 
peal. Feerlesa  Stone  Co.  v.  Wray,  143  Ind. 
374.  42  iV,  t:.  927 :  Louiavllle,  N.  A,  A  C.  E.  Co. 
V.  Ba'c-s.  146  Ind.  S06,  45  N.  E.  10B. 

Where  the  language  of  a  pleading  will  fairly 
admit  of  a  construction  thnt  will  sustain  it  aa 
against  a  demurrer,  It  should,  in  Ihe  obneoce 
or  a  motion  to  make  it  more  definite  and  cer- 
tain, be  so  construed.  Golley  &  F,  Iron  Works 
V.  Calliin.  S  Ohio  C.  C.  217. 

And.  when  this  Is  not  done,  Ihe  plalntlT  haa 
the  right  to  introduce  any  comnetent  evidence 
tending  to  show  negligence  on  the  pait  ot  tbe 
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Idaho  Supkbmx  Coubt. 
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defesdaDt.     Splrea  v.  Soatb  Bound  B.  Oo.  4T 

8.  C.  28,  24  8.  E.  993. 

Tlie  KSneral  role  Is  that  tlw  cert&lntr  In  ■ 
Statement  of  the  plalDtlffB  case  In  an  octLoQ 
for  negligence  must  be  auch  that  It  la  Intelligi- 
ble, and  th&C  la  a  reasonable  meaiure  It  ap- 
pilaea  the  deteadont  of  the  BnbBtantlBl  case  to 
be  maae  against  him.  Ceatral  S.  Co.  T.  Van 
Horn,  38  N.  J.  L.  133. 

To  be  proof  against  a  motion  to  make  the 
petition  more  deSnlte  and  certain  In  an  action 
for  Degllgence,  the  plalotltt  ahoald  atate  the 
facta  coDClael;,  and  lay  the  foundation  of  the 
action  correctly,  bo  that  the  other  part;  may 
be  advised  of  the  case  made  a^lnat  him.  and 
upon  which  tbe  pleader  maj  rely  tor  a  wcot- 
ery.  Tuchoohl  t.  Clnclnoatl  8treet  B,  Co.  I 
Ohio  N.  F.  2  TB. 

A  defendant  In  an  action  for  penonal  In- 
Jarlea  rennlttng  from  negligence  Is  entitled  to 
have  the  complaint  atate  the  apecltic  acta  or 
omlsalona  of  the  defeadaat  irhlch  conatltute  the 
negligence  relied  upon,  aa  well  as  all  Che  aur- 
roundlDg  and  existing  conditions,  and  vhat  oc- 
FDrred  at  the  time  ot  the  injury.  Loulavllte. 
N.  A.  *  C.  B.  Co.  T.  Bate*,  146  Ind.  566,  4G  N. 
B.  108. 

And  a  complaint  in  an  action  for  personal  In- 
juries charging  negligence  and  carelesaneas  of 
the  defendant,  though  suftlclenl  on  dematrer, 
QiBj  be  re&ched  apon  a  motion  for  an  order  re- 
qnlrlng  the  plaintiff  to  make  It  more  specific, 
derinlte.  and  certain  In  regard  to  hts  charge  of 
neglige Dce,  where  tlie  general  charge  la  not 
predicated  upon  any  alleged  act  of  the  defend- 
ant either  of  commlaaLon  or  omiaalon.  and  what 
the  defendant  did  or  omitted  to  do,  of  which  It 
eODld  be  aald  that  It  was  done  or  omitted  to  be 
done  through  Ita  fault  and  carelessncaa,  la  not 
shovra.  Cincinnati,  B.  A  D.  R.  Co.  v.  Chester, 
ST  Ind.  a»T. 

This  Is  the  rule  ot  Kina  t.  Ohioon  8HoaT 
UKii  B,  Co. 

Bat  where  t£e  plaintiff  In  an  action  for  neg- 
ligence only  seeka  to  recover  for  the 
naturally  resulting  from  the  negllEcnt 
plained  of,  the  particulars  In  respect  to  wmcn 
the  plaintiff  had  been  damaged  need  not  be 
staled.  Dooley  v.  Mlasonrl  P.  B.  Co.  3S  Mo. 
App.  BSl. 

It  Ib  only  when  the  precise  natuiv  of  the 
charge  In  an  action  for  alleged  negligence  la  not 
apparent  that  an  application  la  proper  to  make 
the  complaint  more  dednlte  and  certain. 
O'Brien  v.  Ottenberg,  ItB  N.  Y.  B.  R.  STB,  28  N. 
Y.   Supp.   eOEi. 

In  Ibe  above  case,  Reobena  t.  Ludgate  Hit! 
8.  S.  Co.  21  Abb,  N.  C.  484,  2  N.  Y.  Bupp.  80, 
infra,  XII,  a,  was  distinguished  on  the  ground 
that  while  tbere  negltgenee  was  generally 
averred  here  charges  are  stated  In  general 
terms,  and  the  complaint  continues  with  a  more 
speclflc  statement  of  fact,  whlcb  deankely 
stftlea  the  various  charges  made.  Including  the 
reapect  in  which  the  defendants  were  negligent 


larly  the  specific  acta  of  negligence  contrlbntlnx 
to  the  Injury,  and  that  these  are  matters  par- 
ticularly within  the  apecldc  knowledge  of  the 
defendant.  Cederson  v.  Oregon  Nav.  Co.  36  Or. 
343,  62  Pac,  63T.  63  Pac.  TBS :  Cututlngbam  v. 
Loa  Angeles  B.  Co,  115  Cal,  S61.  47  Fac.  452. 

In  Cederaon  v.  Oregon  Nav.  Co.  38  Or.  348, 
62  Fac.  63T.  63  Fac.  TBS.  »iipra,  Enabtla  v- 
Oregon  Short  Line  k  V.  N.  K.  Co.  21  Or.  136, 
27  Pac.  91,  w™,  XII.  b.  2.  (h),  waa  dlstln- 
gulBbed  upon  the  gronnd  that  It  la  probable 
tbB.t  the  language  In  that  case  was  used  with 
reference  to  a  geoeraJ  statement  ot  negligence 
without  stating  an  act  or  omiBsion  with  the 
quallllcatlon  that  It  was  negligently  or  care- 
lesaly  done. 

Upon  a  motion  to  make  a  pleading  In  en  ac- 
tion tor  negligence  more  deflnlEe  and  certain.  It 
la  for  the  court  to  consider  whether  the  pleader 
has  been  as  Uennlte  and  certain  aa  lu  the  nature 
of  tile  case  could  reaaonahly  be  expected  of 
him,  and,  to  warrant  a  reveraal,  on  appeal,  of 
an  ordrer  denying  such  an' 


the  e: 


clea 


Anil  the  IndeftnlteneaB  or  oncertalnty  of  an 
allegation  ot  negligence  to  be  relieved  against 
on  motion  la  only  auch  as  appears  on  the  face 
of  the  pleading  11  self,  and  not  one  arising  from 
extrinsic  facte  as  to  which  particular  evidence 
may  be  produced  In  support  of  It.  Lee  v.  Hln- 
nespctls  &  fit.  L.  R.  Co.  34  Ulnn.  225.  25  N. 
W.  .'59S. 

And  a  complaint  In  an  action  for  damages 
for  alleged  negligence  will  not  be  required  to  he 
made  more  delluUe  and  certain  by  stating  the 
particular  acta  end  things  constltutlag  the  al- 
leged negligence,  where  It  distinctly  appeara 
that  the  plalntilT  Is  without  deflolte  knowledge 
auBlclvnt  to  enable  blm  to  set  out  more  partlcu- 
60  L  E.  A. 


luthorlty  ti 
ccetlonarj,  Orth  ».  St.  Paul,  M.  A  M.  R.  Co. 
43  Ulnn.  208,  45  N.  W.  151 :  Prakec  v.  St,  Paul. 
M.  &  M.  B.  Co.  80  Minn.  103,  14  N.  W.  366. 
.  But  where  the  allegations  ot  a  pleading  In 
an  action  for  negligence  are  so  Indefinite  and 
uncertain  that  the  precise  nature  o{  the  charge 
or  defense  Is  not  apparent,  and  a  motion  la 
made  to  require  such  pleading  to  be  made 
definite  and  certain.  It  is  not  a  mere  matter  of 
discretion,  under  Ohio  Rcr.  Stat.  |  ROSS,  pro- 
viding that  when  the  sllegatlona  of  a  pleading 
ore  BO  Indeflnlte  and  uncertain  that  the  pre- 
cise nature  of  the  charge  or  defense  Is  not  ap- 
parent the  court  may  require  the  pleading  to  be 
made  deltnlte  and  certain  by  amendment,  but 
Is  a  matter  of  anbstantlal  right-  New  York,  C. 
&  8t.  L.  R.  Co.  V.  Klstler,  Be  Ohio  8t.  326.  B4 
N.  B.  180. 

Unleaa  a  motion  to  make  a  complaint  In  an 
action  for  negligence  more  speclBc  ought  to  be 
sustained  In  the  form  In  which  It  la  coade,  how- 
ever, there  can  be  no  available  error  In  over. 
ruling  It.  Chicago  &  E.  R.  Co.  v.  Kreig,  22 
Ind.  App.  398,  58  N.  H.  1033. 

And  error  cannot  be  predicated,  In  an  action 
tor  negligence,  on  a  refusal  to  requite  the 
pleading  of  the  opposite  party  to  be  made  more 
definite  and  certain  where  prejudice  baa  not 
resulted  from  the  ruling.  Chicago.  I).  &  (J.  K. 
Co.  V.  Oyster,  58  Neb.  1,  78  N.  W.  350. 

And  where  It  Is  claimed  that  for  the  over- 
ruling of  a  motion  to  make  a  complaint  In  an 
action  for  negligence  more  specific,  the  Judg- 
ment rendered  upon  a  verdict  on  the  trial  of 
an  iesue  formed  on  tbat  pleading  should  be  re- 
.  versed.  It  ahould  appear  to  be  reasonably  prob- 
I  able  that  the  defendant  waa  deprived,  to  hlB 
prejudice,  of  some  material  and  specific  In- 
formation which  he  clearly  demanded  by  his 
motion,  Chicago  A  B,  B.  Co.  v.  Kreig.  22  Ind. 
App.  303,  63  N.  E.  1033. 

Under  a  statntory  provlaion  for  a  bill  of  par- 
tlculare,  where  a  genernl  sllegatlon  In  a  cton- 
plalnt  is  suIQclent  to  msKe  a  good  cause  ot  ac- 
tion, the  court  cannot  compel  the  allegation  of 
specific  facts  leading  to  the  general  conclusions 
alleged  in  the  complaint.  Tbat  oflice  Is  served 
by  a  bin  of  partlculara,  by  which  a  party.  In  a 
proper  case,  Is  apprised  ot  the  particular  facts 
which  tbe  plaintiff  will  seek  to  prove.  Jack- 
man  V.  Lord.  56  Hun,  103.  0  N.  T.  Supp.  200. 

But  a  statement  of  the  partlculara  in  an  ac- 
tion for  negligence  cannot  be  required  wher* 
the  declarntlon  gives  the  grounds  of  action  an4 
partlculara  of  claim  with  sulBclent  deflnlteness 
to  give  the  defendant  notice  thereof.     It  can 


Kino  v.  Oul-con  Suobt  Like  R.  Co, 
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jefpiidaiil  or  t: 


be  ibuF  ti^a^nil  cODSliteDtlj-  wltb  law,  demur- 
rer Is  The  remedy,  uid  not  ■  BUtement  of  par- 
tlculnra.  and  s  statement  of  pu-tlcuJarB  should 
contnlD  Ibe  Bround*  of  tbe  action,  uid  Dot  the 
evidence.  Clarke  y.  Ohiu  Blver  B.  Co.  39  W. 
Va.  732.  SO  8.  E.  096. 

c  B}i  ablceUoH  alter  Uiitt  jointd. 

There  In  a  irell-recogDlzed  difference  betweeo 
obJecti'iDB  In  an  acllon  (or  negligence  made  to 
a  petlllun  by  motion  or  demurrer  and  objections 
made  to  It  for  the  flrat  time  upon  trlnl :  and  In 
the  Intler  esse,  IF  tbe  pelltlon  stnteH  any  cause 
of  anion.  It  sbould  be  tiptield,  alttiuiiKh  It  mlj^ht 
have  been  properly  adjudged  IndufllL'lent  upon 
demurrer  or  moil  on.  Benhnm  T.  Taylor.  SB 
Mo.  App.  308. 

(■eneratlTT  In  a  charge  of  negligence  la  not 
■  raral  ulijectlon  after  answer.  Foster  t.  MI>- 
•oiirl  V.  It.  Co.  110  Mo.  1H5.  21  B.  W.  916. 

It  n  defendant  Id  nn  action  (or  Degllgenee 
pleadx  ID  the  merits,  be  thereby  waivea  objec- 
tions to  mere  forma]  dcfecla  In  the  petition, 
such  US  a  failure  to  allege  notice  ol  Che  ob. 
■tructlon  irblch  cauKd  tbe  Injury  in  queslloD. 
or  to  allege  facta  or  elrcumstancea  from  a-lilch 
notice  ml^hc  be  Inferred,  and  wilt  aot  be  beard 
on  tb*  Trial  to  object  that  the  petition  does 
not  Blnie  n  cause  of  action.  Such  an  objection 
can  ouly  be  Interposed  at  tbe  trial  where  the 
petllluD  fall!  altogether  to  state  any  cause  of 
■ftlon,  and  not  irbere  a  caave  ol  action  Is  mere- 
ly defectlrely  stated.  Hurat  T.  Ash  Grove,  08 
Uo.  1116,  9  8.  W.  631. 

And  while  a  petition  In  an  aj;tlon  for  negli- 
gence stating  no  particular  act  of  negligence 
miglit  be  demurrable,  It  wonld  be  good  after 
verdict  If  not  thns  objected  to.  Dougherty  T. 
Missouri  P.  R.  Co.  9  Ho,  App,  4T8. 

And  If  a  material  matter  In  an  action  for 
neellgence,  such  aa  notice  of  an  obstruction 
which  caused  The  Injury,  be  not  eipressly 
averred  In  tbe  petition,  hut  Is  neceiisarlly  im- 
plied from  what  la  expressly  stated  tbe  rein, 
the  defect  Is  cured  by  verdict  In  favor  of  the 
party  so  pleading,  on  the  presnmptlon  that  be 
has  proved  on  the. trial  the  facta  InBuRlrlentli 
averrtd.     Ilnrst   T.  Ash  Grove,   P6   Mo.   168,   0 

And  a  declaration  In  an  action  for  alleged 
B^lgence,  which  does  not  set  forth  or  allege 
any  duty  of  the  defendDnt  toward  the  plalotlff. 
but  nx-ers  ceilalD  ncls  nhlch  It  charges  were 
negligent,  though  defective,  on  special  demurrer 
after  verdict  will  be  considered  ns  having 
averred  It  (o  have  been  the  duty  of  the  deCeml- 
ant  to  observe  due  care  In  those  respects  where- 
in tbe  acts  of  the  defendant  are  charged  as 
negligent,  Fot  v.  Spring  Lake  Iron  Co.  SB 
HIcb,  3Si.  50  X.  W.  872. 

So,  a  complaint  In  an  action  for  negllgenco 
which  Is  good  at  agalnat  a  demurrer  Is  also 
good  nfti-r  Judgment  to  withstand  a  motion  In 
Bn«at.  Ohio  &  M.  R.  Co.  v.  Fearcy,  12S  Ind. 
197.  2T  N.  K.  479. 

And  the  objection  In  an  action  for  damages 
tor  negligence  that  the  facta  are  not  stated 
wllh  thnt  certainty  and  deflnlteneas  which  ciood 
pleading  reijulres  sbould  be  taken  by  special  de- 
mnrrer  or  motion  to  make  the  pleading  more 
deflnlie  and  certain ;  and  where  a  proper  de- 
marrer  Is  not  filed,  and  no  motion  Is  made  be- 
fore trial,  and  no  objection  to  tbe  Introduction 
ot  testimony  Is  made  on  those  grounds,  the  ob- 
(ccCIon  Is  waived,  and  Che  defendant  cannot  be 
hesrd  to  nrge  it  after  Judgment  for  tbe  pur- 
pose of  defeating  tbe  action.  Mangoin  t.  BdI- 
8B  L.  R.  A. 


lion,  it.  X  C.  >Iln.  Co.  15  Utah,  934,  SO  Pae. 

Where  negligence  la  alleged  In  general  terms 
It  Is  aufllclent  to  withstand  the  objection  made 
nfler  verdict  and  Judgment  that  the  pleading  la 
Indefinite,  nucertaln.  Imperfect,  or  ambiguous 
honcver  Inartl  11  dally  facta  may  be  stated. 
Ibid. 

LIkewlae.  an  objection  that  a  declaration 
charges  negligence  In  general  terms  wllboot 
speclllc  acts  or  omissions  should  be  tsk- 
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time  on  appeal  or  error. 
Chicago,  B.  &  Q.  B.  Co.  v,  Barwood.  BO  III.  426. 
A  failure  In  a  complaint  In  an  action  tor 
personal  injury  to  allege  negligence  with  suf- 
flclent  particularity  cannot  be  urged  as  a 
ground   for 


nsulHcli 


11  ob- 
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n  an  action  for  negligence 
lans  to  siaie  ine  lacta  essential  to  the  maln- 
lenance  ot  tbe  action,  or  the  averments  are  so 
imcerlaln  In  character  that  It  cannot  well  be 
delermlned  whether  Ibey  are  or  are  not  slated. 
tbe  nctlon  may  be  dismissed,  althougb  objec- 
tion be  not  taken  by  demurrer,  since  In  such 
case  no  gronod  for  relief  Is  presented.  Depp  v. 
Louisville  &  N'.  R.  £o,  12  Ky,  L.  Rep,  36S,  14 
S,  W.  363. 

And  a  declaration  which  Is  defective  Id  al- 
leging a  duty,  without  stating  the  facts  neces- 
sary to  ralae  the  duty,  Is  not  cured  by  verdict. 
McCune  v.  Norwich  City  Oas  Co,  30  Conn,  621, 
TS  Am,  l>ec  278;  Foilk  *.  Flper,  60  III.  App. 


The  general  r 


9  Is  that  when  a  petition  In 
for  alleged  negligence 
alleges  that  the  Injury  waa  the  result  of  neg- 
ligence, and  then  conClnaes  to  set  up  the  spe- 
cific Bcls  ot  negligence  relied  upon.  It  will  be 
confined  to  those  acts,  and  tbe  general  allega- 
tion .If  negligence  will  be  controlled  by  tbe 
speclllc  acts  alt  negligence  averred.  Gulf.  C.  A 
S.  F.  K.  Co.  V,  Younger,  JO  Tei.  Civ,  App.  141. 
29  S.  W,  946:  McManaraee  v.  Missouri  P.  K. 
Co.  135  Mo.  440.  37  B.  W.  119 :  East  Tennes- 
see Coal  Co.  T,  Daniel,  100  Tenn,  es,  42  S.  W. 
1062. 

And  tbe  pleader  wilt  be  cooflned  In  bis  proofs 
within  the  limits  of  bis  specifications  of  par- 
ticular acta.  Lacbner  Broa.  v.  Adams  Exp.  Co. 
TZ  Mo.  App.  13 :  Ravenscratt  r.  Missouri  P.  R. 
Co,  ST  Mo,  App.  ei7  ;  Omaha  A  R.  Valley  R. 
Co.  T.  Wright,  49  Neb.  4S6.  88  N.  W.  61S  :  Sny- 
der v.  Wheeler  Electrical  Co.  43  W.  Ta.  661.  39 
L,  B.  A.  4S9.  28  8.  E.  T3S. 

And  where  the  particular  facts  stated  In  a 
declaration  In  an  action  for  negligence  do  not 
raise  a  duty  from  tbe  defendant  (o  the  plain- 
tiff. It  cannot  be  esTahllslied  by  other  tacts  not 
stated.  The  declaration  must  stand  or  fall  by 
tbe  facts  stated.  Rreese  v.  Trenton  Horse  R. 
Co.  S2  N,  J.  L.  230,  19  Atl.  204;  Kennedy  v, 
Morgan.  57  Vt.  46. 

And  It  Is  the  duty  of  the  court.  In  Instructing 
In  actions  for  negligence,  to  confine  the  Jury  to 
the  coQBlderatloD  ot  the  apedflc  grounds  ol 
negligence  alleged  In  the  petition.  Jacquln  t. 
Grand  Ave.  Cable  Co.  GT  Mo.  App.  320. 

A  plaintiff  In  an  action  tor  damages  for  neg. 
Ilgence  cannot  allege  negligence  In  oae  partic- 
ular, and  on  the  trial  prove  and  recover  upon 
another.  Where  the  complaint  specifies  the 
particular  act  of  negligence  relied  on.  the  trial 
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mult  be  had  on  IbU  iuu(.      LiruBlLea 
grove,  as  Or.  2a2,  3*  Pac.  200,  OM. 

Bal  whEle  tbe  above  rule  Js  stated  to  be  tbe 
Keoersl  one,  and  may  be  Bupported  bj  a  pre- 
ponderance  of  authoclt;.  It  Is  by  no  meana  oal 
verul,  Ibe  opposite  doctrloe  havlDg  beea  as 
■erted  bj  a.  numlMt  ot  court*  of  UDqueatloned 
aathotliy  and  welgbt. 

Thus,  In  Cunnlngbam  v.  Uiiion  P.  B,  Co.  4 
Utata,  206,  T  Par.  795,  It  wns  held  that  nnder 
a  Keueral  illegBtloii  ol  negligence  the  elrram- 
atancea  constituting  It  may  be  proved,  even 
though  other  circumatancea  partlcu laxly  apecl- 
Aed  In  the  complaint  are  UQproved. 

And  Traver  v.  Spokane  Street  H.  Co.  2S 
Wash.  225,  6S  Pac.  2Si,  hold*  that  the  rule 
that  where  there  la  a  apcclal  aJIegatlon  of  neg- 
llgeace,  followed  by  an  anumerstlon  and  aver- 
raent  of  apeclllc  a^ts.  the  plaintiff  Is  confined 
to  the  acta  so  apeclQed,  doea  ikot  apply  nnder 
the  liberal  aystem  of  plesdinga  In  WaBhlngton, 
UDleSH   the   eomplalul   clearly   Indicates  that  It 

was   the   Intention  of  the  pleader 

negligence  to  the  specific  acta. 

So,  In  Rdgenon  v.  New  York  &  H.  R.  Co.  SB 
N.  Y.  227.  It  wat  held  that  where  th«  complaint 
In  ail  action  for  damages  for  negllgeuce  coa- 
talDB  a  general  averment  that  the  injury  wai 
received  through  the  negligence  ot  the  defend- 
ant and  Its  emptoyees,  it  Is  Immnterial  whethei 
the  proota  eatabllah  the  Mrtlcular  negligence 
apeclUed  In  the  complaint,  some  negllgeoi 
Ing  shown. 

And  ■  complaint  In  an  aetlotf  for  negHgence 
Btatlug  various  thinga  which  It  aJlegea  the  de- 
fendant neEllBently  and  cnreleaaly  did  or 
omitted  to  do.  and  which  caused  the  Injury  com 
plained  of.  wna  held  In  Rolaeth  y.  Smith,  3,S 
Uinii.  14.  35  iN.  W.  503,  to  be  aumdent  to  ai 
port  yvlilenro  of  any  facta  or  clrcu  ma  lances  n 
Inconalsr^nt  with  the  particular  facts  alleged 
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And  in  Drefahl  v.  Connell.  BB  Wis.  108,  BE  N. 
W.  1«0,  It  was  held  that  where  a  complaint 
atates  a  good  and  complete  cause  of  action  aa 
to  certain  failures  of  doty  on  the  part  ot  the 
defeadaat,  a  general  demurrer  will  not  be  sus- 
tained merely  becauae  It  Bttempta,  but  falls,  to 
Mate  other  failures  of  duty  on  the  defendant's 

The  line  of  distinction  between  the  two 
classea  ot  esses  la  probably  found  In  Rojfers  v. 
Tmesdale.  ST  Minn.  126.  nft  N.  W.  688,  holding 
that  a  general  allegation  In  a  complaint  In  an 
action  for  negligence  that  an  act  was  negli- 
gently done  Is  not  superseded  or  rendered  nuga- 
tory by  a  further  statement  therein  ot  apeclflc 
facts  which  do  not  afflrmatlyely  show  that 
there  was  no  cause  of  action. 

On  thia  aubject,  see  also  McManamee  v.  Mls- 
aonrl  1'.  H.  Co.  130  Mo.  440,  37  8.  W.  lie 
infra.  X,  b.  3,  (a)  ;  Oaif,  C.  A  S.  P.  K.  Co.  v. 
Younger.  10  Tei.  Cly.  App.  141,  29  a.  W  948 
infra.  X.  b,  3,  (b)  ;  Gulf,  C.  &  8.  F.  R.  Co  » 
Scott  (Tei.  Civ.  App.)  27  8.  W.  827 :  Otto  y 
at.  I^ula,  I.  M.  A  8.  R.  Co.  12  Mo.  App.  168, 
Infra.  X.  b,  3.  (c)  ;  Kast  Line  A  H.  River  R  Co 
v.  BrlDker,  68  Tex.  502,  3  S.  W.  S9  ;  Chatta- 
nooga Itapld  Transit  Co.  t.  Walton,  105  Tenn 
415,  58  a.  W.  737.  infra,  X.  b,  4  r  McCerrln  v. 
Alabama  A  V.  H.  Co.  72  Mlaa.  1013,  IS  So.  420, 
tnfra,  X.  b,  5  ;  Stanton  v.  Louisville  A  N.  H. 
Co.  01  Ala.  382.  8  So,  798,  infra,  X.  c,  a  ;  Chi- 
cago A  A.  R.  Co.  V.  Clausen,  1T8  III.  100,  CO 
N.  B.  e80,  AlDnnlng  70  111.  App.  BBO,  infra,  XII. 
b.  2,  (c)  ;  Missouri.  K.  A  T.  B.  Co.  v.  Vance  I 
(Tei.  Civ.  App.)  41  S.  W.  167,  infra,  XII,  b,  2. 
(d)  :  Rogers  v.  Truesdale,  57  HInn.  126,  58  X. 
W.  838.  infra,  XIV.  c,  1 :  Waldbier  t.  Hannibal 
A  Bt.  J.K.CO  71  Mo.  S14,  infra,  XIV.  e,  3,(b)  : 
e»  L.  R,  A. 


Fraker  v,  St.  Paul,  M.  A  M.  R.  Co.  30  Minn. 
103,  14  N.  W.  386.  infra,  XIV,  f,  1 ;  Schmidt  v, 
Kansas  City  Distilling  Co,  90  Mo.  284,  59  Am. 
ttep.  16,  1  8.  W,  858,  2  B.  W.  417,  XIK, 
X.  ^ypUeofloa  of  rvlet  to  ntgllgentie  of  ordi- 
nary nMroada. 
a.  OeneraUji. 

The  foregoing  general  mtea  are  partlenlarij 
nppUcnble  to  the  averment  ot  negligence  In  ac- 
LloDB  against  ordinary  railroad  companips,  such 
actlona  being  the  ones  In  which  a  large  propor- 
tion of  such  general  rules  bave  been  asaened. 

Thus,  under  a  general  allegation  of  n^ll- 
gence  In  the  performance  of  an  act  causing  an 
Injnry  Id  an  action  against  a  railroad  com- 
pany, tbe  plaintiff  haa  the  right  to  show  any 
negligence  of  the  company  which  contributed 
lo  prodnee  the  Injury  complained  ot.  Branon 
V.  Hannibal  A  St.  J.  R.  Co.  77  Ho.  4S5 :  Bdger- 
ton  T,  New  Xork  A  H.  R.  Co.  S5  Barti.  389,  At- 
armed  in  3!)  N,  Y.  229. 

And  other  allegations  which  are  mere  sni^ 
pinaage  will  not  have  the  effect  of  excluding 
the  facta  from  the  consideration  of  the  court 
or  Jury.  Kdgerton  v.  Now  York  A  H.  B.  Co. 
36  Batb,  S89,  Affirmed  In  39  N.  Y.  228. 

And  a  general  allegation  of  negligence  and 
want  of  aklll,  and  Impmdence  of  persons  In  th* 
service  of  defendant.  In  an  action  against  a 
railroad  company.  Is  not  limited  by  the  canas 
ot  the  accident  asalgned  In  the  petition  si  aa  lo 
warrant  disturbance  of  the  verdict  of  a  lory 
Iberein,  where  uncertainty  eilata  as  to  the 
•^uae,  and  the  testimony  of  wltneawa  Is  con- 
flicting. Carmanty  v.  Meilcan  Golf  R.  Co.  & 
I-a,  A 


il  allegation  In 
I    railroad    coi 


.   Co.   12  Uo. 


oo   Indefinite 
St.   Louis,   I. 
App.  188. 

In  the  above  case,  Waldhler  t.  Hannibal  A 
it.  J.  B.  Co.  71  Mo.  514,  infra,  XIV.  d,  2. 
vaa  explained  and  distinguished.  It  being  said 
hat  the  petition  In  that  case  contained  the 
ipecldc  fact  constituting  the  negllgeoco  which 
■mised  the  damage,  but  the  ground  of  reversal 
I'os  a  Tsrlance  between  the  allegatloa  and  tb» 
proof  as  elucidated  by  an  kstnictlon  to  the 
and  It  .was  also  said  that  If  this  be  a 
binding  aalhorlty  for  the  general  proposition 
that  the  general  allegation  of  negligence  is  too 
'ndefinlte  to  warrant  a  recovery,  then  the  later 
decision  ot  Edens  v.  Hannibal  A  St.  J.  R.  Co, 
r2  Mo.  212,  Is  an  authority  to  the  contrary. 
atice  there  the  petition  contains  only  a  general 
'barge  of  negligence  In  running  the  cars,  vlth- 
lut  any  specified  act  or  omission  In  which  this 
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versed 


he  Judgment  becBuae  ot  a  variance  between  th« 

illegatlons  and  the  proofs,  but  gave  no  hint  ot 

uiy   objection  to  the   framing  of  the  petition. 

An  allegation   In  a   declaration  In  an  action 

against  a  railroad  company  that   it  waa   the 

duty      of     the     defendant      to     place     a      car 

It     a     derrick     to     lie     loaded     by     plaintiffs 

ind    other    employees    ot     on    Ice    company 

vltb    which    It    haid    contracted    for    a    supply 

of  Ice.  however.  Is  defective.  In  the  absence  of 

f  statement  aa  to  how  aach  duty  arose,  tlie 

re  statement  that  it  was  the  duty  ot  the  de- 

Ldant    being    a    conclusion    only.     Baker    v. 

LonlBTllle  A  N.  Terminal  B.  Co,  106  Tenn.  490, 

>3  L.  R.  A.  474,  81  8.  W.  1029. 

b.  In  cius  of  (njurjr  lo  penont. 

1.  General  aII«irD(fO(i(  ai  to. 

The  rule  that  a  declaratioD,  petltkn.  or  aai» 
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plalDt  muit  Iw  anch  i*  to  apprise  the  defend- 
■Dt  o(  tbe  facta  upoD  wblch  the  claiD  >8Bliut 
Urn  li  based  Is  particularly  applicable  to  a 
cbarse  ol  oegllgence  caaalDe  Inlur?  to  tbe  per- 

Tbtu.  a  decIaratloD  Id  an  action  agalaat  a 
rallrotul  company  for  damaxea  tOr  tbe  deatb  ot 
plainUITB  Intestate  amouDtlag  to  an  STCnncnt 
almply  that  ptalntirs  lntestat«  waa  Isjared  by 
the  aegllgence  at  the  defendant  In  the  operation 
ot  Its  bualnesii  In  using  and  employing  Its  en- 
glus  and  cars  on  Its  railway,  not  abowbiK 
whether  he  was  a  paBaenger  or  an  employee  or 
a  Blraugcr,  or  In  what  nuinuer  be  was  InjareO, 
Is  bad  as  net  showing  the  faces  constituting  the 
cause  ot  action  so  that  they  may  be  understood 
by  tbe  party  who  Is  to  answer  them.  Balti- 
more &  O,  R.  Co.  T.  Whlttinglon,  30  Gratt.  505 : 
EDSley  V.  Chewning,  »3  Ala.  24.  9  So.  4S8 :  Chi- 
cago, B-  ft  Q    R-  Co.  T.  Harwood,  90  III.  423. 

And  a  complaint  In  *□  action  tor  a  personal 
Injury  causlug  death,  against  the  receiver  of  a 
ntilroad  company  operating  Its  railroad,  alleg- 
ing that  the  plalntlirs  Intestate  was  killed  by 
being  Btrack  with  an  Iron  rail  tbrongb  and  by 
tbe  negligence  and  default  ol  Che  defendant 
and  his  flgeuts  and  employees,  Is  InsufHclent  as 
alleging  negligence  In  such  general  terms  as  to 
■mount  to  the  mere  statement  of  a  conclusion 
o(  law.      DUTOl  T.  Hunt,  S4  Fla.  SS.  IS  So.  S7!< 

So.  a  petition  In  an  action  against  a  railroad 
compaDy,  alleging  that  tbe  defendant  negli- 
gently ran  Its  curs  acrosa,  agalosl,  and  otci 
piaiotlU,  will  be  required,  on  motion,  to  be  made 
more  dcllnlte  and  certain  by  staling  In  whm 
the  negligence  consisted,  iSichochl  T.  Cincin- 
nati SlTMt  R.  Co.  7  Ohio  N.  r.  2T8. 

Ami  a  complaint  In  suth  an  action  for  ■  per- 
vonal  Injury  causing  death,  averring  Ihat  the 
defendant  by  Its  agents  and  serTanls  negli- 
gently rsn  over  and  killed  plalntlira  Intestate, 
tloea  not  sufticlenMy  aver  that  the  death  waa 
caused  by  the  negllifence  and  careleaanesK  of 
(be  employees  of  the  railroad  company ;  tbe 
particular  acta  constituting  such  negligence 
ahouid  be  stated.  IndlanapoUl,  P.  &  C.  R.  Co, 
V.  Keely,  23  Ind-  133. 

A  declaration  alleging  that  tbe  defendant 
wivngfully  and  nsgllgentty  run  lu  engUie  and 
cars  upon  and  against  plalntllTB  Inteatsle,  caus- 
ing his  death,  howeiei'.  siiiBcIently  gives  no- 
tice thai  defendant  had  been  guilty  of  negli- 
gence, and  requires  It  to  come  prepared  to  show 
that  U  hud  neither  done,  nor  omitted  to  do, 
any  act  which  the  law  regards  as  negligence. 
and  I'vldence  that  stalntory  provisions  were 
not  complied  with  Is  not  irrelevant  and  Incom- 
petent, except  so  far  as  It  might  Indicate  negli- 
gence Independent  ot  the  statute.  East  Ten- 
nesKet.  V.  &  G.  R.  Co.  *.  I'ratt,  8S  Tenn.  0,  1 
"   8.  W.  CIM. 

And  a  declaration  charging  that  the  defend- 
ant conipauy  wrongfully,  carelessly,  and  nexll- 
geutly  ran  Kb  cars  and  engine  upon  and  against 
the  deceased.  pialntlfTa  Intestate,  thereby  cnus- 
Ing  his  death.  Is  good  on  demurrer,  though  the 
facts  constltntlng  the  negligence  are  not  al- 
leged. Illinois  C,  It,  Co.  T.  Davis,  104  Tenn, 
442.  rM  8.  W.  2M;  Chattanooga  Rapid  Transit 
Co.  Y.  Walton,  105  Tenn.  415,  B8  S.  W.  737 ; 
Norfolk  ft  W,  R.  Co.  v,  Harman.  S3  Va.  B53.  8 
S.  E.  251 :  Murphy  T.  New  York  ft  N.  H,  K.  Co, 
30  Conn.  1B4, 

Bot  while  a  complaint  In  an  action  against  a 
railroad  company,  alleging  that  the  defendant 
wrongtully,  negligently,  and  carelessly  ran  Its 
mglne  atcalnst  and  over  the  person  ot  the 
plBlnilirs  testator,  sufficiently  alleges  negli- 
gence on  tbe  part  of  the  defendant  abstractly 
ronsidered.  It  does  not  present  a  cause  oi  sc- 
tlon  where  there  Is  nolbing  to  Sbow  wbetlier 
tbe  plalntllT  was  rightfully  or  wrongfully  on 
S9  L.  R.  A. 


Ibe  track.  Uontjmmery  t.  Alabama  G.  3.  R. 
Co.  97  Ala.  30S,  12   So,  170. 

So,  a  declaration  In  an  action  against  a  rail, 
road  company,  alleging  that  by  the  careleaa 
rannlng  ot  Its  cars  the  defendant  ran  over,  mu- 
tilated, and  killed  plalntira  bi;sbacd  without 
any  carelessness  or  fault  on  bis  port,  but  en- 
tirely by  the  negligence  ot  the  agents  ot  the 
defendant  In  running  Its  cars,  though  too  gen- 
eral, embraces  a  caoK  of  action,  and  is  amenda- 
ble BO  as  to  eiplain  more  speclflcaily  and  with 
greater  particularity  the  mode  in  which  the 
killing  was  done.  Central  R.  ft  Bkg.  Co.  v. 
Kitchens.  S3  Ga.  83,  a  S,  E,  S27 ;  Central  U. 
ft  Bkg.  Co.  T.  Denson,  83  Oa.  268,  9  S.  K.  788. 

And  a  declaraUon  in  such  an  action,  for  a 
denlh  alleged  to  have  been  caused  by  the  neg- 
ligent running  of  the  defendant's  locomotive 
and  cars,  Is  not  demurrable  on  (be  grouud  that 
It  did  not  allege  what  particular  train,  car, 
engine,  or  machinery  atruck  the  person  killed, 
nr  in  what  direction  tbe  train  was  mnnlng.  or 
at  whMt  hour  the  accident  occurred,  or  specify 
tbe  iKirllcular  acts  of  carelessness  of  the  de- 
fendant, and  how  and  In  what  mnoner  Its  loco- 
motive, cars,  and  machinery  were  □egllgently 
and  carelessly  run.  Sims  v.  Western  ft  A.  R. 
Co.  Ill  Ua.  820,  3S  S.  E.  896. 

And  a  complaint  In  such  an  action  alleging 
that  the  detendant  so  negligently  managed  its 
road  that  the  employees  of  the  company  run- 
ning a  locomotive  on  said  road  wilfully  and 
purposely  and  without  any  regard  to  the  life 
or  rights  of  the  plalntllf,  with  great  force  and 
violence,  ran  against  him  without  any  fault  on 
his  part,  by  reason  whereof  one  of  bis  legs  waa 
broken.  Is  clearly  sufllcieut.  Terre  Ilaule  ft  1. 
B,  Co,  V.  Graham,  4B  Ind.  23B, 

So.  a  complaint  In  such  an  action  tor  fhe 
alleged  ncglijfent  cnusing  ot  the  death  of  a  child. 
uveiTlug  Ihat  tbe  death  waa  caused  by  the  neg- 
ligence and  fault  at  the  dctendunt.  ita  agents 
nad  servants,  authorlzen  evidence  ot  tbe  de- 
fendant's neglect  or  mlBTunduct  tending  to  pro. 
duce  tbe  Injury,  without  a  more  particular 
statement.     Oldlleld  V.  New  York  ft  U.  B,  Co.  14 


3,  On  rlghl  of  viag. 

As  a  general  rule  a  person  Injured  or  billed 
upon  the  right  ot  way  ot  a  railruiid,  not  at  a 
croBsIng.  will  be  supposed  to  have  been  a  tres- 
pssser  to  whom  the  railroad  company  owed  no 
duty.  In  tbe  absence  ot  nnyllilng  to  sbow  the 
contrary;  and  an  averment  In  an  action  for 
such  an  Injury  must  not  be  ao  general  as  to 
(all  to  show  that  he  was  rightfully  there. 

Thna,  a  complaint  In  an  action  tor  damage* 
for  the  alleged  negligent  killing  of  plnintltf's  in- 
testate by  a  railroad  company,  merely  allegini! 
that  plaintlS'a  intestate  was  going  to  his  bom<v 
walking  upon  (he  detendanl's  track,  and 
that  be  waa,  by  tbe  negligence  of  the 
defendant  and  Its  servants.  In  that  It 
failed  to  give  any  notice  of  Its  approach, 
run  over  by  defendant's  locomotive  and  kllle<l, 
Is  bad  on  demurrer,  Fulp  v.  Roanoke  ft  S.  It, 
Co.  114  N.  C.  e!l7,  19  S.  E.  362. 

So,  a  petition  In  an  action  by  a  father  and 
mother  against  a  railroad  company,  for  caus- 
ing   the    death   of    their    minor   soo,    who   was 

under  one  ot  a  long  train  of  freight  cars  on  de- 
fendant's track,  alleging  that  Ihe  defendant 
kept  trains  of  cars  standing  on  side  tracks  for 
the  purpose  of  having  them  londcd  with  and 
unloaded  ot  Ire.  and  that  children  were  at- 
tracted there  for  the  purpose  of  gathering  np 
KDiali  pieces  of  Ice.  Is  bad  on  demurrer  In  Ibe 
absence  of  any  averment  Ihat  the  defendant 
loaded  or  unloaded  such  cars  or  bad  any  band 
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la  sncb  lonillnK  or  unloadln?.  and  cbnrjclDK  tbat 
the  rnrs  were  belii^  loaded  or  unloHded  In  K 
negliKeut  mmiier.  and  bow  long  tbe  son  Of 
plnlnll^E  had  been  under  the  or  before  the  car 
brgnn  lo  move,  HiishenberB  T.  St.  Loula,  I.  M. 
&  S.  It.  Co.  lUU  Mo.  112,  19  8.  W.  216. 

An  J  where  a  complaint  doea  not  ibow 
wbelliT  tbe  person  Injured  was  a  paMenner, 
au  emplojee,    or  a   mere  trespMBcr,   It  will   be 

nnl}-  recover  lor  Injuries  cau«ed  b;  reckless, 
wanton,  or  Intenllonal  neirllgence.  nnd  sueh 
negllKi-n^e  niuel  bf  alleRed,  or  must  appear  from 
the  tactf  sriited.  Enale;  R.  Co.  T.  CHiewDlDg, 
93  AlQ.  2i.  II  tju.  45S. 

In  ibc  uLvve  case  Alabama  ft  F.  R.  Co.  r. 
Waller.  iS  Ala.  439,  Infra.  XII.  b,  2,  <d),  waa 
erillclKed  and  eiplained,  the  court  aaying  that 
the  mllQg  la  that  case,  tbat  the  complaint  eon- 
inlaed  proper  statements  of  tacts,  waa  baa^d 
ou  the  eraoneous  prloclple  that  the  coUlHlon 
cnnslng  the  Injurj  itself  and  the  coasequent 
deiiih  uf  the  plHlullff's  lateatate  were  facts  sur- 
Hclenc  lo  necessitate  a  presumption  of  negli- 
gence for  irhicU  Ibe  defendnnt  was  responilble. 

Bu(  where  the  compIalDl  afera  that  the 
plaintiff  waF  on  the  railroad  track  of  the  de- 
fendant at  'he  Instance  and  request  of  defend- 
ant, -T  duty  to  pierflse  reasonable  care  and  pre- 
mutiim  to  avoid  Inlnring  him  springs  from  that 
fact ;  and.  that  tact  being  stated,  a  general 
averment  in  addition  thereto  that  the  defend- 
ant negllaenclj  ran  over  nnd  Injnred  blm  with 
one  of  Us  engines  la  sulltclent.  Mobile  k  O.  R. 
Co.  V.  Ueoriie.  04  Ala.  109,  10  So.  145. 

And  a  petition  in  an  action  against  a  rail- 
road company  b;  a  widow  for  the  killing  of  her 
biisl'flnd,  rbarglDfi  that  tbc  biiDbend  was  on  de- 

ssness  and  nrgllgenpe  of  the  di 


negllg«Dce.  Connell  t.  Chesapeake  &  0.  B.  Co. 
22  Ky.  L.  Rep.  601.  68  8,  W.  8T4. 

And  a  petltioD  in  such  an  action,  bj  ■  per- 
son employed  by  a  third  part;  to  unload  a  car. 
charging  that  bla  iDjurT  wai  caused  b;  the  de- 
fendant's eerraata  In  negllgeatlj  propelllDC  the 
car  in  which  he  was,  asainst  another  car  with 
great  force,  thereby  causing  Avight  to  fall  on 
him.  Is  autflclent  on  demurrer  aa«ell  aa  after 
verdict.  Claj'  v.  Cblca<o  ft  A,  B.  Co.  17  Mo. 
A  pp.  629. 

So,  a  petition  In  an  action  against  a  railroad 
company,  atieging  tbat.  as  the  plaintiff 
was  wallclng  down  the  railroad  track  along 
a  certain  street,  which  street  and  track 
wer«  commonly  and  necessarily  used  by 
the  public  In  reaching  their  homes  and  places 
of  business,  the  defendant  negligently  made  a 
drop  switch  with  two  can  on  a  down  gradp 
wlthoat  warning,  and  sent  the  two  cars  down 
the  grade  si  most  noiselessly,  by  reaaon  of 
whlcb  negligence  plaintiff  was  nin  over,  la  good 
on  general  demurrer,  though  it  may  be  that  If 
special  exception  a  had  been  Interposed  on  ac- 
count of  the  gpnerallty  of  the  averments  ae  to 
the  necessity  of  Ibe  use  of  the  track  by  pas- 
aengen  along  the  street,  and  aa  to  the  nbsenre 
of  negligence  on  the  part  of  the  plalntlD.  they 
would  bare  been  sualalned.  I«wis  v,  Galves- 
ton. H.  ft  8.  A.  R.  Co.  73  Tei.  504.  11  S.  W. 
fi28. 

And  In  Seabord  ft  R.  R.  Co.  v.  Joyner,  92  Va. 
354.  23  S.  K,  773,  It  waa  held  that  a  rterlara- 
llon  In  an  action  against  a  railroad  company 
for  damages  for  the  killing  of  plalntlfTs  In- 
teatale.  charging  thst  said  intestate  snt  dawn 
on  the  track,  and  that  tbe  defendant  comiwoy 
negligently  ran  Us  engine  upon  him.  being  then 
~  "  early,  and  plainly  wlth- 
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B-ere  carelessly,  Degllgentty.  and  unikllfully 
rondiitted  iind  managed,  whereby  be  was  killed. 
■■  sutnclent.  Le  May  v.  MlSMurl  P.  R.  Co.  106 
Mo,  .IGl.  IG  S.  ff,  1049. 

And  n  coniplnint  In  an  action  by  a  child  sIt 
yfflrrt  of  nge  alleglug  that  plalntllt  waa  right- 
fully at  the  dpfepdnnt'a  depot,  and  that  the 
defendnnt.  by  lis  servants  and  employees,  so 
i-arelessly,  Degllgentty.  unskilfully,  and  Im- 
properly moved  and  governed  one  of  Ita  freight 
trains  that  by  and  through  auch  careleaaneaa 
and  negligence  some  of  its  freight  ears  at- 
tarhrd  to  tbe  lorvmotlvc  of  aald  freight  train 
were  driven  upon  and  against  the  plaintiff  in- 
juring him.  nvers  negllgeuce  on  ttie  part  of  the 
defendant  with  suflirlent  certainty.  Mobile  ft 
M.  R,  Co.  V.  CrenHhaw.  85  Ala,  588. 

So,  whTe  n  declaration  In  an  action  for  dam- 
ages for  alleged  negligence  sets  forth  when, 
whpi'e.  In  what  manner,  and  under  what  clr- 
cumsinnces  tbe  plaintiff  waa  Injured  by  the  de- 
fault, negligence,  and  Improper  conduct  of  Ibe 
defendant's  servants.  It  Is  unnecessary  to  show 
In  n-hnl  capacity  the  plaintiff  was  upon  tbe 
])remlF'R  of  tbe  defendant  when  Injured, — 
whetbpr  .IB  trespasser,  licensee,  or  employee. 
'  e  *  Macb.  Works  t.  Ford, 
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n  complaint  In  au  action  agal 
rnllroad  company  for  Injuries  to  a  person 
while  walking  on  a  track,  was  ntruck  by  a 
coming  from  behind,  alleging  that  for 
than  live  years  the  track  had  been  const 
and  notoriously  used  aa  a  public  footwn 
(be  aciiulesceuce  and  permission  of  the  dp 
.int.  allege  the  facts  and  circumstances 
nected  with  I 
making 
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S.  At  enuslRffi. 

(a)  aeneral  aUegaUom  at  to. 

The  rale  has  been  laid  down  that  exceptions 
to  tbe  doctrine  that  In  charging  negligence  the 
particular  acts  .or  omissions  constituting  the 
negligence  must  be  charged  do  not  embrace  the 

road  trnln  and  a  traveler  on  the  highwny.  Wil- 
son V.  Xew  York,  N,  H.  ft  H,  R.  Co,  18  R.  1. 
491,  29  Atl.  2BS. 

And  It  has  been  held  that  while  some  couna 
have  easaioed  It.  (be  general  doctrine  la  not 
(hat  any  damage  done,  or  any  collision  between 
a  train  and  things  on  the  railroad  track.  Is  pre- 
sumably a  trespasa,  so  tbat  an  allegation  of  It 
amounts  to  an  allegation  of  wrong  which  re- 
quires a  defense  by  way  of  Justltlcatlou. 
Schlndler  v.  Milwaukee,  L.  8,  ft  W.  R.  Co.  77 
Mich.  I3fi,  43  N.  W.  911. 

Within  tbls  rule.  It  Is  not  enough.  In  nn 
action  against  a  railroad  company  for  damages 
tor  luJurlcB  caused  by  a  collision  at  a  public 
crossing,  to  point  out  the  result  which  enaued 
(rum  the  collision,  and  show  that  It  was  attrib- 
utable to  tbe  running  of  a  train  across  a  street ; 
It  must  also  be  simwn  that  there  waa  some- 
thing Improper  In  the  manner  of  running  Ihe 
train  before  the  defendant  can  be  held  respon- 
sible for  the  consequences.  Wilds  v.  Budaau 
River  R.  Co,  20  N.  T.  315. 

And  a  complaint  In  surh  on  action  merely 
averring  that  Ihe  defendant  negligently  strnck 
a  slelgb  at  a  railroad  croaslug.  the  driver  not 
being  In  fanlt.  thereby  Injuring  tbe  plaintiff,  la 
not  good  In  the  absence  of  anything  to  show 
negllgeuce  or  Improper  actloa  on  tbe  part  ot  ths 
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«EleDd>Dt.  Brblndler  V.  Milwaukee,  L.  a.  &  W. 
B.  Co.  TT  Hl«ll.  130,  43  N.  W.  911. 

And  a  gpueral  allegitloa  In  an  nctlon  tgalatt 
m  railroad  companj  tbat  plaintllTs  busbiiKl  wsa 
run  orer  and  killed  throufcb  Ibe  Degllgence, 
-care] ESHD ess.  and  nnakltfulnesa  of  detecdant's 
«KeDU  and  flervanta  In  cbiirge  of  an  engine  end 
cars  »bll«  CDDductlns  and  mnna^lnB  tbe  aame 
vlll  DoC  aupporc  a  recorer;  baaed  oa  common- 
Ibw  negligence,  wbere  It  aloo  eiwclflciillr  al- 
leg«l  negligence  In  the  Tloladon  of  aevernl  citj 
ordlnancfB.  since  In  such  caae  llie  plalntlir  will 
t>e  lliuiled  and  restricted  to  tbe  trutli  ol  tbc 
apeclAc  oegllgence  alleged,  UcManomee  t. 
Ulwuurl  P.  B.  Co.  135  Mn.  440,  31  8.  W.  119. 

The  bore  allegallon  ot  Ibe  Injury,  and  that 
II  wai  cauved  by  the  negligence  of  the  defend- 
ant, however,  baa  t>een  held  to  be  anfflclent,  prob- 
nblr  upon  tbe  tbeorj'  that  alace  a  iKreou  at  a 
<:rosiilag  cajinnt  be  deemed  a  tresitaaaer  tbe 
railroad  coDipiio;  owed  hint  a  duty  of  caution 
lo  aruld  Injuring  blm  and  the  general  allegation 
«f  n^llgence  would  be  equivalent  to  an  allega. 
tlon  of  a  breach  of  anch  dutf. 

TbuB.  a  petition  la  an  action,  agalnat  a  rail- 
Toad  company  by  s  laother  for  the  killing  of 
lier  aoD,  alleging  that  wllhoot  negligence  on 
Ills  port  deceased  was  atmck  by  a  paaaing  train 
amd  killed,  and  that  the  death  waa  cauaed  by 
tbe  neglleence  of  the  defendant,  atatea  a  good 
«auae  of  action.  Missouri  r.  R.  Co.  t.  Lee,  TO 
Tex.  488,  T  8.  W.  86T. 

Bo,  a  declaration  In  aucb  an  action,  alleging 
4bat  the  plolntltTs  bnahajid  waa  killed  by  the 
running  o(  the  defendant's  locotnotlreB,  cara, 
and  other  machinery,  and  that  hla  deatb  was 
the  result  of  no  uegtlgence  on  hie  part,  but  wns 
4lue  to  the  negligence  of  the  defendant  In  fail- 
ing to  11i*e  nny  of  the  prccautlona  required  of 
railroad  comitanlea  at  public  crossings,  and  to 
(ue  reasonable  care  to  pcevent  Injury  to  per- 
-vuna  crossing  at  such  crosslnga,  Is  aufflclent  to 
snppurt  an  amendment  durlikg  tbe  progress  of 
the  trial  lo  ai  to  adapt  tbe  pleading  to  the 
CTldence  In  aJ!  Its  aspects.  Harris  t.  CenUal 
H.  ft  Bkg.  Co.  18  Ga.  6S3,  3  B.  E.  33S. 

Jury  lo  iiIaJntllTa  wife,  by  being  struck  by  a 
loeomotlve  at  a  crossing,  that  the  Injury  was 
■astalDed  upon  defendant's  road  from  cars  man- 
aged by  its  servantE.  and  that  It  wss  the  ro- 
anlt  of  negligence  and  want  of  proper  care  on  the 
part  of  the  defendant  and  those  In  its  employ. 
Is  not  subject  to  demurrer  on  the  ground  Ibut 
the  dectarallon  should  have  aTsrred  upon  what 
road  tbe  Injury  was  sustained,  so  that  It  might 
■  ppeax  upon  the  record  what  trsnchlae  tbe  de- 
lendaiit  waa  exercising,  to  what  duty  It  was 
■ohjei't,  and  to  what  privllegea  It  wns  entitled. 
wberv  (he  action  does  not  purport  to  be  founded 
vpOD  the  special  proTlalons  ot  any  act  of  Incur- 
porallon,  or  upon  an;  statute  Imposing  speciul 
-duties  or  obligations  upon  the  owner  or  man- 
ager of  tbe  railroad,  alnce  the  defendant  is  ila- 
tile  upon  common-law  principles  Independent  ot 
■talnte.  AaatiD  t.  New  York  &  E.  H.  Co.  25  N. 
J.  r„  3S1. 

Bi<,  a  petllloD  In  an  action  against  a  railroad 
eompauy  alleging  that  plaintllTs  Intestate  was 
klllnl  by  the  enipluyeea  of  defendant  carelessly 
and  negligently  causing  a  tra.ln  of  lis  cars  to 
be  run  over  him,  and  tbat  he  waa  not  at  the 
time  on  employee  of  tbo  defepdant.  Is  snlHcleaC, 
QDder  Ky.  act  1BS4,  |  1.  It  Is  not  necessary, 
and  would  not  be  proper,  to  state  therein,  In 
Oetall.  the  clrcumstauces  from  which  negligence 
«r  careleasnesa  might  be  Inferred.  I^ulSTille, 
■C.  ±  L.  a.  Co.  V.  Case.  Q  Bush,  72S. 

And  the  pTalntllf  In  an  action  for  dnmnges  for 
tiernmal  Injuries  caused  by  a  collision  ot  (he 
•detendaDt'a  rallcoail  train  witb  a  coal 
fiO  L.  B.  A. 


was  driving  need  not  state  In  his  petition  that 
the  Injury  was  cansed  by  tbe  groas  neglect 
of  the  defeudant's  wrrants  or  agents;  an  alle- 
gation of  ordinary  neglect  being  KUlilclent  to  en. 
able  him  to  recover  compensatory  damagea. 
Ramsey  v,  Txiulsvllle,  0.  A  L.  U.  Co.  S9  Ky.  99, 

20  a.  w.  ma- 
th) AllcfiaHum   a«   to   nugUn'ot   nanagemeni. 

Tbt  general  rule  Is  tbat  a  declaration,  peti- 
tion, or  complaint  In  an  action  against  a  rail- 
road company  alleging  that  the  defendant  so 
negllgenlly,  wantonly,  and  UDlawtully  ran  and 
managed  not  of  Its  trains  ot  cars,  or  a  locomo- 
tive, tbat  tbe  same  ran  Into,  against,  over,  and 
□pan  tbe  plnlntllf,  or  bis  IntcEtste,  as  tbe  case 
may  be.  as  he  wns  attempting  to  cross  the  track 
at  a  crossing,  thereby  Injuring  or  killing  him. 
BoWclently  avers  tbe  negligence  ot  tbo  defend- 
ant, tit.  I.nuls  A  B.  E.  R.  Co.  T.  Matblas.  GO 
Ind.  00;  Cblcngo.  8t.  L.  &  F.  R-  Co.  v.  tipllker, 
134  Ind.  BSO,  33  N.  K.  280,  34  N.  E.  21S  ;  Chi- 
cago &  A.  R.  Co.  V.  Redmond,  70  111.  App.  119  j 
Clark  T.  Chicago,  U.  &  Bt.  P.  R.  Co.  28  Minn. 
89,  9  N.  W.  75;  fWldrlek  T.  Union  R.  Co.  20 
R.  I.  12N.  37  Att.  035 ;  8baw  v.  Missouri  F.  B. 
Co.  104  Mo.  6+S,   16  8.  W.  S23. 

And  thnt  It  Is  good  on  demurrer.  Ooldrlck 
V.  Union  B.  Co.  20  R.  I.  128,  37  Atl.  836 :  Chi- 
cago, 8t-  L.  i  i:  R.  Co.  T.  apllker.134  Ind. 
3S0,  33  N-  K.  280,  34  N.  E.  218 :  Clark  v.  Chi- 
cago, M.  &  Bt.  P.  K.  Co.  2S  Minn.  69,  9  N. 
W.  73. 

The  particular  acts  ot  negligence  need  not 
be  alleged,  but  may  be  given  In  evidence.  Chi- 
cago, St.  L.  A  P.  R.  Co.  V.  Splikcr,  134  lud.  380, 
-■13  N.  a.  2g0,  43  N.  K.  218 ;  Clark  v.  Chicago, 
M.  3c  Bt.  F.  R.  Co,  28  Minn.  09.  9  N.  W.  7S ! 
Clilesgo  k  A.  K.  Co.  r,  lledmond,  TO  III.  App. 
119. 

Thua.  where  «.  complaint  In  an  action  aigalnat 
a  railroad  company  for  personal  Injury  caualng 
death  of  the  intestate  avers  tbat  the  Intestste 
was  killed  at  a  public  crossing,  a  duty  on  the 
part  of  tbe  defendant  Is  shown  to  eierclae  care 
In  coDseryatlon  of  her  safety ;  and  an  addition- 
al averment  that  the  defendant'a  agents  and 
servanlB  so  negligently  and  carelessly  con- 
ducted themselves  In  the  management  of  an  en- 
gine and  train  of  cars  that  Che  engine  waa 
caused  to  run  agalnat  pinlntllTs  Inten'ele  at 
such  crossing,  though  general,  la  suOlclently 
broad  to  cover  tbe  negligence  of  the  engineer 
In  falling  Co  use  all  tbe  means  at  his  command, 
after  discovering  the  peril  ot  the  Intestate,  to 

Its  speed  so  aa  Co  alTord  her  opportunity  to  get 
off  tbe  track.  Central  R.  Co.  v.  Foahee,  125 
Ala.  >99,  21  Bo.  1000. 

And  sn  allegutlon  In  such  an  action  tor  an 
Injury  to  plalnCIIf.  caused  by  a  collision  between 
one  of  defendant's  engines  and  plalnttfTs  wag- 
on, tbaC  tbc  injuries  InHlrted  were  solely  at- 
tributable to  (he  negligence  of  tbe  defendant. 
Its  eervButs  sod  agenta,  In  the  manner  In  which 
wid  engines  and  ears  were  managed  and  moved. 
Is  a  substantive,  Independent  averment,  and 
broad  enough  to  admit  evidence  that  tbe  agents 
ot  defendant  In  charge  of  tbe  colliding  engine 
discovered  plalutill'a  peril  In  time  to  have 
avoided  the  Injury,  and  failed  to  do  bo.  Dlck- 
Hon  V.  Uiasourl  P.  B.  Co.  104  Mo.  491,  IS  8. 
W.  881. 

And  an  allegation  In  a  complaint  for  running 
over  and  killing  two  boys  who  were  attempting 
to  cross  the  defeudant's  track  on  a  public  blgb- 
way,  that  the  train  waa  running  nt  a  bigh  and 
dangerous  rate  of  apeed  at  the  time  ot  the  ac- 
cident, warrants  proof,  on  the  trial,  of  tbe 
speed  at  which  tbe  train  was  tunning  at  the 
15 
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time  tbe  baj*  were  killed.  Illinois  C.  R.  Co. 
V.  Slater,  I'^D  Itl.  91,  6  L.  R.  A.  418,  21  N.  K 
BT6,  Affirming  28  III.  App,  13, 

So,  H  complalDt  In  an  action  by  ■  passenKer 
upon  a  ttreet  car,  agalnit  a  rallroeil  compaDy 
whose  track  croBsed  the  street-car  track,  who 
at  the  point  ol  luCerwctlon  waa  Inlured  liy 
Jumping  from  tlie  car  under  (ho  Inippeaalon 
that  a.  locomotive  on  the  railway  waa  about  to 
collide  wllh  It,  alleging  that  the  engineer  of 
the  defendant's  eogloe  acsllgently  and  careleae- 
iy  commenced  to  back  the  locomotive  upon  the 
inck  toward  the  street  car,  and  (hat  tbe  plaln- 
tlir.  nbaerylns  tbe  proximity  of  aald  engine  nnd 
that  it  waa  rapidly  appraacblag.  Jumped  from 
ibe  street  cnr  aod  fell  and  was  Injuifd,  suf- 
ficiently states  a  cauae  of  action,  and  Js  good, 
eicepL  as  agaJnat  a  special  demurrer.  Stephen 
"       ■       1   P.  Co.   102  Cal.  143.  34   Pae. 


tendluK  to  show  that  the  defendant  conld  havo- 
avoided  the  colllBlon  b;  tbe  exercise  of  proper- 
rare  after  the  discovery  of  tbe  dangerous  sltn. 
atloa  oC  plaintira  wife.  Gulf,  C.  &  S.  f.  K. 
Co.  y.  Younger,  10  Tei.  Civ.  Ak>.  141,  39  8. 
W.  BIS. 

m  Lhe  above  case,  St.  Louis.  A.  &  T.  R.  Co. 


018,  ; 


■.  407. 


>m plaint  or  petition  ii 
against  a  railroad  company,  charging  that  the 
defendant  untlillfully,  carelessly,  and  neftllKent- 
ly  man  aged  one  of  Its  locomotives  with  k  train 
lif  cara  ao  aa  to  strike,  knock  down,  and  run 
over  the  plalntlir  or  his  Intestate  at  a  polct 
where  tbe  railroad  croaaes  a  public  road,  la 
■uBlclcnt,  tn  the  absence  of  a  motion  to  make 

troductlon  of  any  competent  evidence  tending 
to  ahow  negligence  on  the  part  of  the  defendant 
Id  tbe  management  of  Ita  locomotive  and  train 
by  which  the  plalntlS  suffered  tbe  alleged  In- 
lury.  Spires  v.  South  Bound  B.  Co.  4T  S.  C. 
28,  24  8.  H.  902 :  St.  Laiils.  A.  A  T.  R.  Co.  T. 
Taylor,  S  Tex.  Clr.  App.  eS8,  24  S.  W.  »TS. 

And  a  complaint  Id  such  an  action  charg- 
ing ttut  the  derenilant  ran  lis  train  of  cars  and 
locomotive  at  the  careless  and  unusual  speed  of 
ao  mllea  an  hour  acroaa  a  street  In  a  dealg- 
nated  clly,  where  a  great  many  persona  were 
constantly  paaaing  and  croaglng,  and  that  those 
In  charge  of  the  train,  made  no  effort  to  check 
or  slop  the  same,  but  ran  It  at  that  speed  upon 
the  pluliillHf  and  injured  her.  la  sufHclently  ape. 
clfl'-  CO  "ntible  a  proper  defense  to  be  made,  and 
Will  Bot  b^  required  to  be  made  mor 
lion  un  ihe  principle  that  It  does 
tliat  the  defendant's  aervaota  aaw  Ihe  plaintiff 
or  might  have  seen  her,  i 
might  have  known  that  people  were  passing 
over  the  croaalng,  or  that  It  was  a  populoua 
part  of  tbe  city.  Chicago,  St.  L.  &  P,  It. 
Co.  V.  Bpiiker,  134  Ind.  380,  33  N.  E.  280.  34 
N,  E,  21*1. 

A  charge  of  negligence  in  a  petition  In  an  ac- 
tion against  a  railroad  company  for  personal 
Injuries  rec«lved  In  n  collision  at  a  crossing, 
however,  tbat  the  defendant  negligently  ap- 
proaclied  and  crossed  the  highway  wllh  11  ' 
comotlve  and  train  of  cara  at  a  high  and 
gerous  rata  of  speed,  and  Degllgentiy  operated 
Ita  locomotive  and  train  of  cars,  gives  s  '  ' 
Inlle  or  certain  notice  to  tbe  company 
what  acta  of .  commlaslop  or  omission  c 
to  be  n^'Igtnt  would  be  attempted  to  be  proved 
or  relied  opon  at  Ihe  trial :  and  therefore  tbe 
petition  should  be  required,  on  motion,  to  be 
made  more  deflnlte  and  certain  by  staling  the 
acta  of  commission  and  omlBalon  claimed  to 
have  caused  (be  Injury.  New  York,  C.  A  St.  L. 
It.  Co.  V.  KIstler,  SO  Ohio  St.  326,  S4  N.  E.  130. 

ADd  a  petition  in  such  an  action  for  the  kill- 
ing of  plaintirs  wife  In  a  collision  at  a  cross- 
ing where  plalntiff'a  wife  waa  ntlemptlag  to 
ci«sB  the  railroad  la  a  buggy,  alleging  that  the 
collision  was  caused  by  tbe  negligence  of  the 
defendant  in  operating  1 
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._,._,   ^.ilahed  upon  the  ground  that 

In  that   cBsc   there    was   no  qieciac  ground  oC 
negligence  alleged. 

(c)   Allegaliont  at   to  omlsflon  of  liijiialt. 

An  allegation  of  the  negligent  omission  by  • 
railroad  company,  on  the  approach  of  a  trala 
to  a  crossing,  of  a  statutory  algnal,  Is  a  aulll- 
clcnt  statement  of  a  speclflc  act  of  negligence. 
Chlca^  &  N.  E.  R.  Co.  v.  Ulller,  43  MIcb.  533. 
9  N.  W.  841. 

Thus,  a  declaration  In  an  action  agaJnst  a 
railroad  company  that  at  a  designated  time- 
and  place  the  defendant  carelessly  nnd  negli- 
gently drove  a  certain  locomotive  upon  Ita  rail- 
road up  to  and  across  a  csrtala  public  highway 
at  ita  Intersection  wlt^  the  railroad,  without 
giving  the  necessary  atatutory  signals,  whereby 
plaintiff  was  Injured,  la  not  defective  In  not 
averring  Bpecllicaliy  the  negligence  whlcb 
caused  the  injury.  Chicago  A  N.  E.  R.  Co.  v. 
Miller,  40  MIcb.  B32,  U  N.  W.  841. 

And  a  compUiut  In  such  an  action,  alleging' 
that  while  the  person  Injured  wai  passing  the 
iracit  of  said  road  with  necessary  care  at  tha 
usual  and  kuown  place  of  crossing  the  defend- 
ant with  careleasnesB  and  gross  negligence,  and 
wltbotit  giving  any  warning  whatever,  caused 
one  of  Its  engines  to  run  upon  aald  track  wltb 
great  speed  and  without  any  signal  whatever, 
and  by  reoaon  of  such  carelessncBs  and  negli- 
gence it  came  into  colllalon  with  plaintirs  car- 
riage without  say  fault  on  his  part.  Is  not  de- 
murrable for  not  sufficiently  charging  negli- 
gence. Ohio  A  M.  l(.  Co.  V.  Davis.  23  Ind.  553. 
SB  Am.  Dec.  477 ;  i'lltsburgh,  C.  A  St.  L.  R.  Co. 
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.    complaint,  alleging  that  the  defenilant 

BO  neullgently  managed  lis  rood  that  employeeB 
running  ii  locomotive  and  train  of  cars  ran 
the  locomotive,  without  giving  the  plaintllt  any- 
warning  of  Its  approach,  negligently  against 
lilm,  by  means  whereof  one  of  bis  legs  was 
broken,  atatea  a  good  cause  of  action.  Terre 
Haute  A  I.  B.  Co.  V.  Orabam.  48  Ind.  239, 

And  an  averment  that  the  death  of  plalntir* 
Intestate  was  caused  by  the  running  of  the  cnra 
of  Ihe  detendant  at  a  designated  time,  and  by 
the  failure  and  neglect  of  tbe  defendant  to  giv« 
tbe  signals  required  by  the  statute  of  Ihe  Etat» 
to  be  given  at  street  crossings  and  other  places. 
and  by  carelessly  and  negligently  running  said 
train  of  cars  st  a  high  rate  of  speed  that  ws* 
careless  and  negligent  and  forbidden  by  stat- 
ute, charges  that  tbe  company  neglected  some 
algnal  it  was  required  to  gite  by  statute,  and 
ran  Ita  train  at  a  rate  of  speed  ao  high  ss  to 
constitute  negligence.  Marquette,  B.  A  O.  B. 
Co.  V.  UarcotI,  41  Mich.  433.  2  N,  W.  T95. 

So.  a  complaint  In  an  action  against  a  rail- 
road company  for  damans  caused  by  a  colli- 
sion, alleging  that  as  the  plaintiff  reached  Ih* 
crossing  the  defeodiint  negligently  caused  cue 
of  Its  locomotives  with  a  train  of  cars  attached 
lo  approach  said  crossing  and  pbbb  at  a  great 
and  unuHunl  rate  of  speed,  ncgllgectly  and  care- 
iessly  omitting,  while  approaching,  to  give  any 
reasonable  or  timely  signal  by  ringing  Ibe  bell 
or  .founding  Ihe  whistle  at  a  reasonable  and 
proper  distance  froai  the  crossing,  by  reason  of 
wblcb  sold  negligence  and  carelessness  the  loco- 
motive  struck   Ihe   plain tlfTs   wngon   on   sack 
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cnwslDB,  !■  EufflcleDttT  speclfle  ■•  agalaaC  ■  mo- 
Hon  tbst  th«  complalat  be  made  more  iiwclfli: 
b;  Htatlng  In  wbat  the  negLlgcnee  and  oireleBi- 
nen  complaiDed  of  eODBlslcd.  Plttabargh,  C.  * 
St.  L.  K.  Co.  T.  Martin.  S2  lad.  476. 

And  a  cooiiilaiDt  In  sui^h  an  action  for  negll- 
Eentlr  kllllDg  plnlotKra  lntesta.te  at  a  blgbnay 
cronlDK,  alleging  tbnt  tho  hlghwa;  approached 
the  traek  ftMrn  the  north  through  a  deep  cut, 
*a  that  a  person  approaching  the  track  thereon 
from  the  north  was  uualile  lor  s  long  dlaConce 
iDmedlatel;  before  reaching  the  rarae  to  see 
the  track  or  a  train  (hereon  comiag  from  the 
vest  until  the  track  was  reached,  aad  that  the 
defendant,  uegllgcntl;  running  ons  of  Its  trains 
from  the  west,  and  negllgentl;  omitting  to  hloir 
■Q7  whistle  or  ring  anr  belt,  ran  over  and  killed 
plalntllTB  Intestnte,  falrl;  advlaeB  the  defend- 
mnt  of  (he  facia  conatltutlng  tha  cause  of  ac- 
tloD,  and  will  not  be  required,  on  motion,  to 
be  made  more  deflnlte  and  certain  b;  specify- 
ing fur  wbat  distance  north  of  such  track  the 
Tieir  of  a  train  coming  from  the  west  was  ob- 
•cnred  (o  a  penon  approaching  anch  tract  on 
■■Id  hlghwaj'  from  the  north,  and  the  dl. 
recllon  from  which  the  Intestate  was  approach- 
ing at  the  time  of  the  injury.  Schneider  v. 
WIsconslu  C.  It.  Co.  81  Wis.  3G6,  SI  N.  W.  6S2, 

But  a  complaint  In  an  action  against  a  rail- 
road compojiy  for  damages  cansed  bj  a  colll- 
■loB  between  a  locomotive  and  the  plalntlS  and 
bin  horse  and  carriage,  alleging  that  the  de- 
fendant oegllgeatlf  caused  one  of  Its  iocomo- 
tlTes  operated  by  Its  serranta  and  agents  to 
rapidly  approach  the  crossing  along  Its  said 
tnck  without  hSTlng  the  headlight  lighted  la 
the  locomotiye,  and  without  giving  any  reason- 
able, timely,  or  proper  warning,  charges  negli- 
gence only  In  the  rapid  approach  of  the  loco- 
■totiva  toward  the  crosalng.  and  Is  luauOlclcnt 
on  demurrer.  In  the  attaence  of  any  charge  of 
negligence  In  crossing  over  tbe  crossing  where 
the  Iniary  took  pisce.  Flltsburgh.  C.  A  Bt.  L. 
B.  Co.  V.  Conn.  104  Ind.  e4,  3  N.  E.  630. 

And  a  complnlni  In  such  an  action  alleging 
that,  aa  plalntJIT  was  driving  along  the  high- 
way uid  approai7bed  the  railroad  crossing,  and 
was  proceeding  to  crass  the  track  at  tbe  point 
of  Intersection,  the  defendant  caused  one  of  Its 
locomottTcs.  with  a  train  of  cars  attached,  to 
pass  rapidly  along  said  railroad  track  and  over 
■aid  crossing,  aud  in  so  doing  negligently  and 
carelessly  omitted  to  give  any  signal  of  its  ap- 
proach, and  negligently  and  carelessly  ran 
against  and  npon  plolntllT  and  bis  borse  and 
wagon,  and  tbat  the  Injuries  received  were  oc- 
casioned by  the  negligence  and  carelessness  of 
tbe  defendant,  is  defective  on  demnirer  in  not 
■bowing  that  the  Injury  alleged  was  caused  by 
•ny  act  or  omission  stated.  Ohio  k  M.  R.  Co. 
*.  Engrer,  4  Ind.  App.  SOI.  30  N.  E.  624. 

And  a  pelltioa  In  such  an  actloo,  by  n  mother 
for  the  killing  of  her  son.  aTerrlng  that  the 
■ervanta  and  employees  of  the  defendant  were 
negligent  In  running  and  operating  the  train  by 
whicb  he  was  killed  In  falling  to  give  proper 
signals  or  keep  a  proper  lookout,  describing  the 
train  at  an  extra  train  having  an  olScer  or  of- 
Ocen  of  the  defendant  on  board.  Is  Insufflclenc 
to  snpporl  ■  Judgment  for  damages  In  the  ab- 
•encc  of  allegations  showing  the  act  of  neglect 
to  have  been  one  of  n  person  repreaentlng  the 
defendant  la  Its  corporate  capacity  ss  a  cor- 
porate omcer,  or  showing  aw)rO¥Bl  or  ratlflcn- 
tloD  Of  such  act.  Winnt  v.  International  A  G. 
N.  R.  Co.  74  Teit.  82,  B  L.  H.  A.  172.  11  B. 
W.  B07. 

Nor  wlil  a  petition  In  such  aa  action,  stating 
tbat  pialnllfT  wan  injured  by  tbe  cars  of  de- 
fendant while  he  was  on  the  track,  and  that  the 
Inlurlea  w«re  caused  by  the  negligence  of  the 
fi0  L.  R.  A. 


defendant's  agents  In  failing  to  ring  tbe  bell 
and  blow  the  whistle  and  because  of  the  great 
speed  of  the  train  Id  ylolatlon  of  law,  render 
admissible  evidence  of  an  act  of  negligence  con- 
slaclng  of  tbe  failure  of  the  defendant  to  havs 
a  light  at  the  ccoaalug.  since  the  want  of  lighta 
at  a  crosBing  Is  not  a  ract  peculiarly  within  the 
knowledge  of  the  defendant  and  Its  servanta, 
but  Is  open  to  observation,  and  might  have  been 
us  well  known  to  plalntlir  nnd  his  wltneasea  aa 
to  defendant.  Mlaaourl  P.  B.  Co.  v.  Benneaaey, 
75  Tei.  155.  12  8.  W.  608. 

And  a  petition  alleging  that  the  fault  of  tba 
defendant  consisted  In  approaching  lbs  crossing 
with  its  engine  aod  cars  without  giving  any 
warning,  and  containing  ai-erments  of  a  very 
gencrsl  nature  relating  to  the  dHngeroua  char- 
acter of  the  crossing,  and  of  running  the  train 
at  a  high  rate  of  speed,  la  Insufficient  to  Justify 
the  admisBlon  of  proof  aa  to  any  negligence  be- 
youd  a  failure  to  give  proper  signals  and  due 
wai-nlug  of  the  approach  of  the  train,  aud  will 
not  suppurt  an  Instruction  submitting  to  tbe 
jury  the  question  as  to  whether  or  not  the  com- 
pany was  guilty  of  negligence  in  running  tha 
train  at  a  high  rate  of  speed.  Missouri  P.  R. 
Co.  V.  lIolTntt.  ZB  Kan.  807.  44  Pac.  607. 

But  wbei-e  a  petition  In  such  an  action 
charges  negligence  on  the  part  of  the  defendant 
In  falling  to  ring  the  bell  or  blow  tbe  whistle 
of  a  locomotive  within  80  rods  of  a  public  croas- 
Ing,  It  Is  permissible  for  a  witness  to  stale  ths 
volume  of  sound  made  by  the  locomotive  whis- 
tle, though  It  is  error  to  permit  him  to  testify 
that.  In  his  opinion,  there  was  n  defect  in  the 
whistle,  since  a  detective  wblslle  la  not  a 
ground  of  negligence  made  by  the  pleadings. 
Gulf,  C.  A  S.  If.  It.  Co.  V.  Scott  (Tci.  Civ.  App.) 
•i7  B.  W.  S27. 

And  where  the  pelltioa  In  such  an  action 
charges  In  general  terms  that  plalntllTa  ia- 
Jurles  were  tbe  result  of  negllgeace  upon  tha 
part  of  the  defendant,  and,  In  addition,  at- 
tempta  to  act  out  tbe  facts  or  acts  of  negli- 
gence relied  on,  which  was  the  failure  to  ring 
tbe  bell  or  blow  the  vblstle  within  80  rods  of  a 
public  crossing,  the  charge  of  the  court  ahoald 
be  confined  to  this  Issue.     Iblil. 

Under  a  general  allegation  of  negligence  In 
an  action  against  a  railroad  company,  however, 
the  plaintiff  bos  the  right  to  prove  failure  to 
ring  the  bell  or  sound  tbe  whistle  as  required 
by  statute.  Braitoa  v,  Hannibal  &  St.  J.  R. 
Co.  77  Mo.  455 :  Goodwin  v.  Chicago.  E.  I.  & 
P.  R.  Co.  7S  Mo.  73 :  Schneider  v.  Missoari  P.  R. 
Co.  7a  tlo.  SSo  ;  llaveuscratt  v.  Missouri  V.  R. 
Co.  27  Mo.  App.  617. 

Id  Schneider  v.  Missouri  P.  H.  Co.  73  Mo. 
2US,  supra,  Waldhler  v.  Ilannlbal  A  St.  J.  R. 
Co.  71  Mo.  S14,  fifia-,  XIV.  d,  2,  was  distin- 
guished upon  the  ground  tbat  tbat  was  a  suit 
by  an  employee  against  a  railroad  company  to 
recover  damages  for  personal  injurlen.  and  tho 
petition  ulleged  speclilcally  wherein  defendant 
waa  negligent,  and  yet  plaintiff  was  permitted 
to  recover  for  negligence  other  than  that  ape- 
ciacnily  saalgDed,  which  was  held  to  be  error. 

And  a  Jury  In  such  an  action.  In  which  there 
was  u  general  allegation  tbat  tbe  plaintiff  was 
Injured  at  a  grade  crossing  while  travellag  on 
a  highway,  by  reason  of  the  carelessness  and 
negligence  uf  the  agents  and  servants  of  the 
defendant,  is  entitled  to  consider  whether  the 
defendant  had  used  such  reasonable  care.  In  ad- 
dition to  tbe  ringing  of  the  bell  and  tbe  blow- 
ing of  the  whistle  required  by  the  statute,  aa 
tbe  safety  of  travelers  demanded  at  that  par- 
ticular crossing,  Eaton  v.  Fitchburg  R.  Co. 
126  Mass.  364. 

And  a  petition  In  such  an  action,  charging 
hi  geacrul  terms  that  the  defendant  caused  on* 
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ot  tU  locomollvei  and  tr&ln  of  can  to  be  cuo 
aad  couducted  In  so  oegJlgeat  a  manner  s>  to 
strike  and  run  over  plalatlR,  bj  reaion  whereof 
■be  WHii  [njured,  wnrranta  a  recovery  on  the 
SeneraJ  charge  of  negllKence  in  ruimlDg  the 
trnJn,  though  It  1«  also  alleged  tbat  no  bell  tras 
runfc  and  that  the  train  was  mo  at  a  greater 
speed  thnn  that  authorized  by  law.  where  snch 
•lleBaliong  appear  as  Independent  atBtementa 
of  fncia  and  Tlolalioni  of  law.  Otto  v.  St. 
I.OU1B,  I.  M.  k  S.  R.  Co.  12  Mo.  App.  188. 

See  al»o  Cheney  t.  Chicago,  M.  &  N.  R.  Co, 
7B  WU.  223.  43  N.  Vf.  1152,  (n/ra^  X.  6.  4. 

(d)   Allepatloni   ai  to   obttiuclion  of  tilghtean. 

I'be  act  of  a  railroad  company  In  obstruct  lag 
a  highway  at  a  eroaslng  wltb  tta  euglnea  or 
cara  la  a  negligent  one,  and  a  mere  atatcment 
of  the  act  Id  an  action  for  an  Injury  arlalng 
therefrom,  and  that  It  was  negllgeatly  done, 
would  appear  to  t>e  BaSlclent. 

ThUH.  a  complaint  against  ■  railroad  com- 
pany by  parents  for  the  logs  of  their  cbltd.  al- 
leging that  the  railroad  company  was  unlawful- 
ly and  negligently  oevnpylng  a  strpet  crosalng 
In  vIolatloD  of  a  city  ordinance,  and  that  by 
rea»n  of  the  tact  that  the  defendant  company 
•0  negligently  caused  and  permitted  Its  engines 
to  stand  upun  the  street  crossing  without  any 
negligence  on  the  part  of  the  plalntllla  or  either 
of  them  the  Injury  resulted,  la  sufficient  to 
charge  the  railroad  company  wltb  negligence. 
and  that  by  reason  of  Its  negligence  the  Injury 
resulted.  Ueurer,  T.  &  U.  H.  Co.  i.  Sobbloa,  2 
Colo.  App.  313,  SO  I'ac.  281,  434. 

And  a  declaration  In  aucb  an  action,  alleg- 
ing that  the  deteuAiint,  aa  the  plaJntlS  ap- 
proached the  tracic  at  a  crossing,  placed  thereon 
In  the  highway  at  the  point  of  Intersection 
BCTcral  cars,  obstructing  the  passage  over  the 
hlgliway.  and  ntgllgenCty  permitted  tbe  same  to 
remain  there  for  upwards  of  twenty  minutes, 
whereby  the  cutter  In  which  plalntllt  was  rid- 
ing iras  overturned  In  attempting  to  pass  them, 
■nd  she  waa  In] n red,  discloses  a  good  cause  of 
action.  Yoang  t.  Detroit,  O.  11.  i  M.  B.  Co.  [>8 
Mich,  430,  2:l  N.  W.  87. 

Bo.  an  allegstlon  Id  a  complaint  against  a 
railroad  company  that  tbe  defendant  carelessly, 
negligent ly,  and  unlawfully  permitted  a  car  to 
remain  upon  Its  track  at  a  highway  crossing 
partially  across  tbe  highway,  and  that  aa  plain- 
till'  with  a  team  of  horses  was  attempting  to 
cross  ttie  railroad  at  said  crossing  the  car  In 
Its  then  condltloQ  caused  the  team  to  become 
frightened  and  unmanageable  and  to  run  awsy 
and  in  their  fright  overturn  the  wason.  Injur- 
ing plnlntllT.  thousb  not  very  full  or  accurately 
■uted.  Is  sufficient  to  withstand  a  demurrer  Cor 
want  of  fficta.  Cleveland,  C.  C.  A  I.  R.  Co.  v. 
Wynont,  100  Ind.  100. 

And  It  la  nut  subject  to  demurrer  because  It 
does  not  aver  tbat  tbe  car  wss  permitted  to 
remain  on  the  highway  an  unreasonable  time, 
nnd  that  therefore  It  may  have  boen  placed 
there  only  a  moment  before  the  accident.  Cleve- 
land. C.  C.  *  I.  B.  Co.  V.  Wynant,  110  Ind,  533, 
20  N.  E.  730. 

And  aucb  an  averment  Is,  both  aa  to  the  plac- 
ing tbe  car  In  tbe  highway  and  tbe  allowing  It 
to  remain,  broad  enough  to  Include  the  em- 
idoyees.  whose  duty  It  was  to  move  cars  and  to 
lemove  them  from  Improper  places,  and  whose 
duty  It  would  have  been  to  have  placed  tbe  car 
In  question  at  some  other  point  than 
highway  crossing  and  to  remoi 
placed  there;  and  '"  ~"'   "■"'" 
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what  employee  left  the  car  there,  nnd  that  It 
was  the  doty  of  such  employee  to  bars  removed 
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It.  nttsburgh.  C.  A  St.  L,  B.  Co.  v.  KItley,  118 
Ind.  1S2.  20  N.  K.  727. 

Nor  la  It  iubject  to  objection  because  It  (atlcd 
to  allege  that  there  was  anything  pecnllar  and 
unusual  about  the  car  likely  to  frighten  a  borae. 
ItHd. 

So,  an  averment  In  an  action  against  a  rail- 
road company  for  damages  for  negligence,  tbat 
the  defendant  carelessly  and  negllgeotly  placed 
and  left  one  of  its  freight  cars  upon  and  partly 
across  a  public  Llghwuy,  and  by  means  thereof 
said  car  was  an  object  calcalsted  to  frighten 
horses  pasolng  over  the  highway  at  the  craaa- 
log.  Is  aubstantlaJl;  an  averment  of  an  obstruc- 
tion of  the  highway.  Bnltlmoiv  &  O.  8.  W.  B. 
Co.  V.  Faith,  71  III.  App.  BB. 

And  a  general  averment  in  a  petition  In  nch 
an  action,  by  one  who  was  Injured  while  at- 
tempting to  pass  between  two  cars  coupled  to- 
gether and  forming  part  of  defendant's  train 
standing  across  a  public  street,  that  the  Injury 
was  caused  by  certain  careless  and  negligent 
acts  of  the  defendant,  following  a  statement  of 
the  specific  acts  of  negligence  complained  of,  la 
sulHclent  as  a  atatement  of  a  cause  responsible 
for  plalnlllTs  Injury,  as  against  an  objection  to 
the  lutroductloo  of  evidence  by  plaintiff  on  tb« 
ground  that  the  petition  does  not  atate  a  cause 
of  action.  Hudson  v.  Wabash  &  W.  B.  Co.  82 
Mo.  App.  807. 

And  an  allegation  charging  that  the  railroad 
company  negligently  and  carelessly  obstructed 
a  crossing  of  a  public  street,  and  that  plaintiff 
attempted  to  pass  between  two  cara.  and  that 
when  he  had  got  partly  over  the  dcfendant'a 
servant  carelessly  and  negligently  caused  said 
train  to  back  up.  without  giving  any  signal,  by 
reason  whereof  plalntlD  was  Injured,  la  not  sub- 
ject to  the  objection  that  it  shows  no  caussl 
connection  l>etween  the  act  of  obstnicting  the 
crossing  and  the  Injury  to  plaintiff,  and  that 
the  moving  of  the  train  waa  the  proximate 
causa  of  the  Injury,  since  tbe  two  negligent  acts 
charged  are  not  Independent  of  each  other,  but 
both  unite  In  constltutlug  one  act  of  negligence, 
the  negligent  management  of  tbe  train,  and  both 
roncurced  In  producing  tlie  damage-  Bui^et  T. 
Missouri  P.  n.  Co.  112  Uo.  23S,  20  B.  W.  43D. 

Two  such  charges  are  not  separable  In  tba 
sense  that  one  only  would  be  tbe  proilmata 
cause  of  Injury,  and,  taken  together,  they  coB' 
atitutv  a  sualclent  allegation  of  negligence  aa 
against  a  general  demurrer.  Ijike  Krle  &  W. 
R.  Co,  V.  Mackey.  03  Ohio  at.  870,  2D  L.  B.  A. 
737.  41  N.  E.  08P, 

4.  From  dffccltie  ilrutitvrt  or  oppllaNoM. 

The  rule  governing  this  class  of  cares  would 
eeem  to  be  that  In  charging  negligence  It  Is  suf- 
Hclent  to  specify  the  act  the  doing  of  which 
caused  the  Injury  and  state  generally  that  It 
was  carelessly  or  negligently  done.  And  a 
mere  statement  that  the  defendant  negligently 
permitted  Its  stmcture  or  appliances  to  be- 
come and  remsln  defective  would  appear  to  b« 
sumclent.  though  the  duty  to  maintain  Ibem  la 
proper  condition  for  the  beneQt  of  the  peraon 
Injured  must  be  made  to  appear. 

Thus,  a  complaint  In  sn  action  against  a 
railroad  company  for  killing  the  plalutltTs  hns- 
tMind  by  alleged  negligence,  stating  that  the  de- 
fendant kept  a  bad  track  and  awltch  nt  a  des- 
ignated place,  which  would  not  hold  the  caj» 
in  place  and  which  repeatedly  tolled,  to  defend- 
ant's knowledge,  nnd  that  by  reasoa  tbereof  a 
car  struck  plalntirs  husband,  killing  him.  Is 
proi>er.  and  evidence  that  cara  were  repeatedly 
thrown  from  the  track  with  tbe  knowledge  of 
the  defendant  Is  mntertat  and  pertinent  there- 
under. Woli  »-  Ory  Dock.  E,  B.  &  B.  R.  Cot 
36  N.  Y.  8.  n.  »28,  13  K.  T.  Supp.  ISB. 
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Ami  sn  all^mllon  In  a  petition  ■gkloit  a 
nllrond  company  Ibat  U  bad  made  an  eicaia- 
ilun  .10  tttt  In  depih  for  ita  railway,  so  close 
ti>  a  dealgnatcd  atreet  [bat  tbe  plalallft  wblle 
walking  HloaK  uld  atreeC  and  eiercislng  due 
can  feJE  Into  il,  and  tbst  tb«  de[endsnt  bad 
taken  do  precaullons  lo  preient  accldeDta^  la 
Kood  an  di^oiiirrvr.  Kathbura  t.  BnrllnKton  & 
U.  KlTsr  K.  Co.  10  Neb.  441,  20  N.  W.  BBO. 

And  a  complnlnt  In  aucb  an  action,  ibowiDg 
that  ibe  d^frndant  owed  tbe  duty  to  nit  peraona 
trBTTllDg  on  >  btgbway  croaalng  a  railroad  to 
■lake  I  be  approarbea  and  crosalng  rmaonably 
aafe  to  aui-b  traveler,  and  Ibat  It  failed  to  per- 
form Ibia  duly  and  left  unguarded  a  deep  and 
dauiterous  pit  In  the  blKhwaf.  Into  wblcb  tbe 
plaintiff  (ell  and  was  Injured,  makei  at  leaat  a 
prima  facie  CHse  of  negllgeoce  acainat  tbe  de- 
fendant. Waahburn  t.  Cblago  &  N.  W.  B,  Co. 
«S  Wu.  4T4,  32  N-  W.  2U4- 

8o,  a  complaint  Id  aucb  an  action  for  a  eoUI- 
■ion  at  a  railroad  crosalng,  cbarglng  tbat  at 
tbe  eroaalDg  the  railroad  was  Inanncleiitly  con- 
Mructed  and  Id  bad  order,  and  dangerona  for 
teams  and  veliicIeB  to  croaa,  and  tbat  [be  com- 
pany was  negligent  In  tbe  manner  of  roiinlng 
an  engine  and  train  of  can  across  tbe  blgbway 
wllb  great  velocity  and  wlcboul  warning  of  111 
approacb.  ihougb  awkwardly  eipresaed,  la  audl- 
clently  definite  to  apprlae  tbe  defendant  Ibat  It 
muBt  be  prepared  to  meet  evidence  on  such 
polnlH-  r^^bnerti  T.  Minneapolis  &  Bt-  U  B. 
Co.  31  Minn-  219,  IT  N.  W-  STS- 

And  a  petition  In  sacb  an  action,  ebarging 
that  tbe  Injury  couplalned  of  occurred  tbrongb 
tbe  negligence  o(  tbe  defendant  tn  falling  to  re- 
pair and  keep  In  repair  a  good,  safe,  and  sub- 
nanllal  croaalng  over  tbe  railroad  track  at  a 
place  wbete  It  crossea  a  bighway,  and  tbat 
■och  crossing  was  defective  and  InsulBclent, 
warrnnts  tbe  introduction  of  any  evidence  as 
to  roilenneaa  o(  tbe  plank  ot  wblcb  tbe  cross- 
ing woa  coDstructed,  and  the  speclQcallon  of 
one  parllcuiar  In  wblcb  tbe  croaalng  waa  de- 
fective does  not  eondne  tbe  plalntllF  to  proof 
ot  tbat  defect  atone  :  tbe  clear  and  natural  con- 
■trucllon  of  Ibe  averment  being  tbat  the  cross- 
ing bad  not  been  properly  prepared  and  kept 
In  repair,  and  tbat  It  waa  rotten  and  otherwise 
defective  and  InsnUlclent.  East  Une  k  K. 
Ulver  11-  Co.  v.  Brinker,  68  Tci.  S02,  3  N.  W.  99. 

Ukcwise,  the  rule  that  In  charging  negligence 
It  la  lufllcieDl  to  apeirlfy  tbe  act.  the  doing  of 
vbicb  caused  tbe  Injury,  and  state  generally 
tbat  It  was  negligently  and  careleaaly  done, 
applies.  In  an  action  against  n  railroad  company 
for  an  Injury  caused  by  a  train  Jumping  tbe 
(rack  wblle  In  proximity  to  the  person  Injured, 
to  an  objection  to  a  failure  to  allege  tbat  tbe 
defendant  bad  knowledge  o(  the  defective*  con- 
dition of  (he  tr>ick  and  car,  or  was  negligently 
ICnorjnt  of  aucb  defects.  CederaoD  v.  Oregon 
NaT.  Co.  3ti  Or.  34 n,  62  Pac.  637,  63  Pac-  763. 

And  a  complaint  In  aucb  on  action,  cbarging 
that  Ibe  defendant  and  lie  employees  negligent- 
ly and  carelessly  operated  orer  Ita'rond  a  truck 
•Dd  cur  wblcb  were  too  wide  for  ita  track,  tbe 
wheels  of  wblcb  car  and  tbe  Danges  thereon 
were  cracked,  broken,  and  unsafe,  and  so  negll- 
Cently  operated  aald  train  and  tbe  engine  and 
cars  attached  thereto  that  tbe  train  Jumped  tbe 
track  nearly  opposite  wbere  plnlntllTs  Intestate 
.  was  walking,  thereby  causing  bla  deatb.  will 
not  be  required  to  be  made  more  definite  and 
certain,  since  It  appears  from  the  particulars 
tbat  Ibe  qneatlons  In  litigation  must  have  been 
■lore  within  tbe  defendant's  knowledge  than 
within  tbe  plalntiff'a.     IMd. 

Nor  Is  sn  allegation  lu  a  complaint  agalnat  a 
nllivsd  company  Ibat  at  a  bigbway  crossing 
■Mntioned  tbe  railroad  is  so  erected  and  con- 
■tmcted  tbat  n  train  or  engine  approaching 
S»  L.  B.  A. 


tbereon  cannot  be  seen  by  a  person  on  tbe  high- 
way until  BO  near  that  It  Is  dllBcuIt  or  impossi- 
ble to  avoid  being  atruck,  and  tbat  It  waa  oegll. 
gent  In  tbe  defendant  to  so  locate  and  construct 
It,  obnoilouB  to  the  charge  of  uncertainty. 
Lebnerta  v-  Minneapolis  &  St.  L.  B.  Co.  31 
Minn.  219,  17   N.  W.  378. 

So,  a  complaint  in  an  action  against  a  rail- 
road company  for  damages  (or  personal  in- 
Jurlca,  caused  by  tbe  failure  of  the  defendant  tu 
reatoce  one  of  ibe  streets  of  a  clly,  which  it 
bad  used,  to  its  former  condition  ot  safety,  and 
by  the  (allure  of  tbe  defendant  to  make  proper 
signal  of  tbe  approach  of  a  train,  and  by  run- 
ning Bt  too  great  a  rale  ot  speed,  will  not  be 
required  on  motion  to  be  mads  more  deHnite 
and  certain,  where  moat  of  the  facta  were  mare 
within  the  knowledge  of  the  defendant  than  Iho 
plalntirr,  and  any  more  debnlteneaa  or  certainty 
does  not  seem  lo  be  necesssry  In  order  to  ap- 
prise tbe  defendant  of  any  material  facta  not 
clearly  set  out,  or  to  aid  It  in  making  a  defense. 
Cheney  v.  Chicago,  U.  t  N.  B.  Co.  79  Wis.  2i3, 
43  N.  W.  1152. 

And  a  complaint  alleging  that  tbe  defendant 
negligently  pei-mltted  one  of  Ita  turntables  to 
temain  in  an  unsafe  condition  In  respect.  t« 
leaving  a  dangerous  opening  In  It  unprotected, 
and  that  tbe  foot  of  plaintirTs  child  passed 
through  and  be  was  Injured  thereby,  statea  a 
canae  of  action,  and  Is  good  on  demurrer.  Sk- 
man  V-  Hlnneapolls  Street  R.  Co.  34  Minn.  24, 
24  N.  W.  201. 

And  It  has  been  held  that  a  declaration  In 
such  an  action,  charging  tbat  the  defendant 
negligently  ran  Kb  train  over  plaintiff,  Is  suO- 
clent  to  let  in  evidence  ot  sny  statutory  negli- 
gence ot  wblcb  the  defendant  may  have  been 
guilty  In  bo  running  over  him.  and  will  sup- 
port evidence  of  the  defective  condition  ot  a 
brake,,  though  there  waa  no  specific  averment 
In  the  declaration  sa  to  the  condltiDu  of  the 
brake,  and  though  In  other  counta  of  the  decla- 
ration other  specldc  nets  of  negligence  wer« 
enumerated.  Chattanooga  Itnpld  Transit  Co. 
V.  Walton.  105  Tenn.  415,  SS  8.  W.  737. 

But  an  allegation  hi  s  declaration  in  an  ac- 
tion against  a  railroad  company  for  a  personal 
Injury  alleged  to  have  been  suatalned  in  conse- 
qaence  of  the  defective  condition  ot  a  street 
crossing  at  a  place  where  two  streets  croaa  each 
other,  along  one  of  which  the  track  oC  tbs  de- 
fendnnt  waa  laid,  la  bad  wbere  it  alleges  no  facts 
frotn  which  tbe  Inw  would  imply  a  duly  on  the 
part  of  tbe  defendant  as  to  tbe  street,  and 
where  II  alleges  by  Implication  n  duty  which  did 
not  exist,  not  to  permit  boles  to  remain  In  tbo 
street  outside  o(  and  adjacent  to  Its  tracks, 
and  haaes  Itij  right  to  recover  upon  tbat  neglect, 
Uorkford  City  R.  Co-  t.  Matthews.  60  111.  App. 
2G7. 

And  a  petition  In  such  an  action.  cbaislDg 
that  ilie  defendant  was  guilty  ot  negligence  In 
running  Ibe  car  or  cars  which  collided  with 
plaintiff  and  ran  over  blm,  does  not  Justify  tbe 
snbmisaion  to  tbe  Jury  therein  ot  the  question 
of  defendant's  negligence  in  having  a  defecUve 
Band  boi  on  the  engine,  and  in  keeping  a  de- 
lectlve  frog  In  ita  track.  Edens  t.  Dannibal  ft 
St.  J.  M.  Co.  72  Mo.  212. 

Tioe  is  flu  allegation  that  a  railroad  company 
negligently  permltttd  an  Iron  pi     '     " 


t  tb» 


tnovement  of  tbe  train  threw  It  off  and  Injured 
tbe  plaintiff  aufllclent  In  the  absence  ot  any 
averment  that  It  was  dangernns  to  carry  the 
pin  ou  tbe  tender,  or  that  It  was  left  in  an  un- 
safe position  or  where  one  migbt  reasonably  ex- 
pect It  would  be  thrown  off.  Cleveland,  C.  C. 
\at.  T»  R.  Co-  V.  Berry,  152  Ind.  607,  46  L.  R. 
.\,  33,  5S  N.  B.  415. 
And  an  averment  that  a  railroad  jwlteb  m 
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Dko, 


ocsllgeDtIr  iilloiTtd  to  be  ap«n  !•  not  suOclcnt 
to  ahow  a  defect  In  tbe  ways,  worka,  and 

thlnery  at  e  raHvaj  coriKinitlon.  Id  qd  ac 

•gslnst  It  fur  negllseDce  ander  the  Alabamn 
Hiatule,  UDd  bag  no  leEul  or  proper  connectUm 
with  the  person  whore  duty  ft  wai  to  see  thai 
the  wHjs,  work*,  and  machinery  were  In  propet 
randUlon.  Birmlnsbam  It.  ft  Electric  Co,  v, 
Allen,  09  Ala.  850.  £U  L.  B.  A.  4ST,  13  So.  A. 

S.  J^'rom  frlohleHlng  hurtet. 

Though  the  sounding  of  ivhlitlea  and  the 
rlugine  of  bellB  atr  neceuar;  locldenta  ta  the 
running  of  railway  tralng,  It  would  BPem  to  be 
necesBarjr  only.  In  acCloni  oKalast  a  railway 
company  for  Injuries  caused  by  boraei  tDklng 
fright  at  nicb  souDdiug  of  wblatlea  or  ringing 
of  bella,  to  state  that  It  vraa  uegllEently  doiiR, 
that  being  a  apeclflc  act  within  the  meaning  of 
the  general  rule. 

Tbus,  a  complaint  agalDBl  a  ratlrond 
pany,  charsliig  tbat  the  injury  rvmplalnsd  of 
resulted  from  Ihe  alleged  careless,  negligent, 
and  unneccaaary  sounding  of  the  whlHlle  on  one 
of  Ihe  defendant's  locomottres,  which  fright- 
ened the  horses  of  saJd  decedent  ao  Ihat  they 
ran  away,  la  aumclent  on  demurrer,  Chicago  & 
K,  H,  Co.  T,  Cnmmlngs,  24  Ind.  App,  192,  53 
N.  E.  1026  ;  Claclnnatl,  I.  St.  L.  &  C.  H.  Co,  t, 
Oslnea,  IIH  Tnd,  S2S,  54  Am.  Rep.  334,  4  N.  E. 
34,  S  N.  K.  T4H  ;  Ilace  v,  Kaston  A  A.  R.  Co.  fl2 
N.  J.  L.  fiSH.  41  All.  TIO:  Culp  v,  Atchison  A 
M,  H.  Co.  IT  Kan.  4T5. 

If  It  Is  too  general,  the  defendant'e  remedy 
wonid  be  by  motion  to  strike  It  out.  Race  v. 
EnstOD  &  A,  R.  Co.  8a  N.  J.  L,  636,  41  All.  710. 

Or  by  motion  to  make  It  more  specific  and 
rectalo,  Culp  T.  Atchlion  &  N.  R.  Co.  IT  Kan. 
4Te :  Cincinnati,  I,  8t.  L.  t  C.  R.  Co.  v.  Oalnes, 
104  lud,  eilG,  C4  Am.  Rep.  334,  4  N.  K.  84,  5 
N.  li.  74a. 

And  an  sUeguIlun  Id  such  an  actloD  for  al- 
leged negligence  In  frightening  the  plBlntllTa 
mule  and  causing  It  to  run  awsy  wberoby  he 
was  Injured,  that  tbe  mute  became  frigbtened 
at  tbe  engine  of  the  defendant  owing  to  the 
negligence  of  tbe  defendant's  employees  In  run- 
ning and  managing  such  engine.  Is  not  subject 
to  dtmurrer  upon  Ibe  ground  tbat  It  does  not 
sufflcienlly  appear  that  the  plalntllf  was  In- 
jured by  resson  of  the  defendant's  negligence. 
Oxford  Lake  Line  Co.  t.  atedbain,  101  Ala,  3T6, 
13  So.  533. 

So,  that  the  Injury  was  the  natural  and  proi. 
Imate  result  of  tbe  alleged  wrongful  net  Is  Im- 
plied In  an  action  against  a  railroad  company 
from  B  complaint  alleging  the  wrongful  blow- 
ing of  a  locomotive  whistle  by  one  of  defend- 
ant's engineers  near  a  crossing,  wltb  a  frtgtitful 
>  tbat  plnlntllT's  horse  standing  In  tbe 


detendnnt  negllgeatly,  wrongfully,  and  onlaw- 
fully  blew  off  ateam  from  Ha  engine  where  Its 
railroad  cruiueii  one  of  tbe  principal  streets  ot 
Ihe  city,  whereby  tbe  plalntlira  borw«  were 
frlghlened  and  rnn  away,  breaking  his  leg,  1ii- 


arlly,   i 


1   Is   G 


action  where  no  objection  n 


t  susuin  tbe 
ide  by  demar- 
ici.  Biui-c.  iL  BUHiu  wBii  mown  off  negligently 
and  wrongfully,  It  was  unnecessary  and  Id  tIo- 
latlon  of  duty.  Omaha  &  R.  Valley  R.  f^o.  t. 
Clark,  35  Neb.  B6T,  23  L.  R.  A.  604,  53  N.  W. 


n  tbe  ^ 


hlgliwi 


r   the 


a  away  and  struck  plaintllT.  though 
not  directly  alleging  that  tbe  accident  was 
caused  thereby,  and,  thougb  subject  to  some 
criticism.  It  Is  not  demurrable.  Dugnn  y.  8t, 
IVlul  ft  D.  R.  Co.  40  Mlon,  544,  42  N.  W,  538. 

And  a  complaint  In  such  an  action,  charging 
Ihat  plaintiff  waa  on  a  slrocl  In  close  proilmlty 
to  defendant's  engine,  to  the  knowledge  of  tbe 
pmploycei  opei-allng  It,  and  that  they  carelessly 
and  negllBently  ran  and  managed  It  so  ns  to 
cause  It,  while  blowing  lis  whletle  and  the 
blowing  oir  of  Its  atenm  and  allon-lDg  steam  to 
escape,  to  make  loud  and  unusual  noises,  which 
uoIks  triglilened  plnlulllT's  horse  and  rauspd 
It  to  throw  plalnlDT  and  injure  him.  Is  aulH 
clent  to  wllhsland  demurrer,  Indlanapolln 
I'lilou  R,  Co.  V.  Boettcber,  131  Ind.  83,  28  .V 
v.  6SI. 

And  an  arernent  In  such  nn  action,  tbat  tbe 
£0  L.  R.  A. 


ided  In  a  loud, 
shrill,  and  unnecessary  manner,  needlessly, 
wantonly,  negligently,  and  maliciously,  where- 
by pluintlff-B  borae  was  frightened  and  he  waa 
Injured,  is  sunictent,  and  warranu  proof  of  de. 
fendant's  negligence.  Chicago,  B.  A  Q.  B.  Co. 
V.  Dickson,  SS  III.  431. 

And  a  complaint  In  sucb  an  action,  alleging 
In  general  terms  the  blowing  of  a  whistle  care- 
lessly,   negligently,    and    without    necessity    u 
plaintiff    waa    drlTlng    under    a    vlsduct    over 
which   tbe   rnilroad   crossed   the   highway,   si- 
leges  a  cause  of  action,  since  It  is  natural  tbat 
horses  ahould  be  frightened  by  sudden  and  e«- 
'aordlnary  sounds.     Kodgera  v.  Baltimore  &  O. 
,  W.  a.  Co.  150  Ind.  30T,  40  N.  K.  453. 
And  that  a  railroad  company  wrongfully  and 
negligently  ran  one  of  Its  locomotiyes  and  cars 
iched    through    a    street    without    baring   a 
kemcn   at   the   forward   end  of   tbe   train, 
reby   plainllirs   horse  was   frigbtened.   Is  ■ 
ident  allegation  of  negligence  In  an  action 
■ecover  damages  lor  a  death  alleged  to  hay* 
1  caused  thereby.     Johnson  v.  St.  faul  Ji  D. 
:o.  31  lllnn.  283.  17  N.  W.  622. 
:ut  a  petition  in  an   adlon   agalnat  a  nill- 
]  company,  charging  that  la  attempting  la 
M  the  railroad   track  on  depot  grounds  of 
defendant  the  horse  which  plaintiff  was  driving 
frigbtened  at  an  arrangement  caused  by 
tbe  placing  of  can  and  other  ImpIenKUts  near 
tbe  crossing  In  sacb  a  manner  as  to  preaent  ■ 
horrid  and  frlgblful  appearance,  whereby  plain- 
tiff was  thrown  from  his  buggy  and  Injured,  la 
bad  on  demurrer,  since  tbe  statement  "a  horrid 
nd    fi'lghtful    appearanre'    Is    simply    the    ei- 
iressiou  ot  Ihe  opinion  of  the  plaintiff,  and  too 
Indednite  and  uncertain.     Atchison  &  N.  R,  Co. 
'.  Lorec,  4  iVeb.  440, 
And  thougb  a  declaration  In  such  an  action 
Uegea,  genei-ally,   tbat   tbe  Injury  was  caused 
by    the    defendant    cnrelessly.    Improperly    and 
!gll|(ently  operuting  Ita  hsnd  car.  It  la  Insufl- 
ent  where  It  also  states  speclllcatly  what  was 
me  wltb  reference  to  speed,  motion,  nolne.  and 
iddcn   sppearance ;   and   such   acts  Bpeclflcallj 
aled  would  nut  of   themselTes  singly  or   col- 
lectively    constitute     negligence.     McCerrln     t. 
Alabama  &  V.  R.  Co,  72  Miss.  1013,  18  So.  420. 
Speclllc  statement  In  sucb  case,  charg- 
ing the  rapid  movement  of  the  hand  car  by  a 
and  disorderly  crew,  and  Its  sudden  np- 
ice   from    behind   an   obstruction   ot   the 
aesr  a  croBslug  of  the  railroad  by  a  pub- 
reet,    on    which    plaintiff   was   seeking   lo 
the  railroad,   which  frlgblened   plalnlirs 
which   was  more  than  ordinarily  gentle, 
rtlla  lo  set  forth  a  cause  ot  action  In  not  aver- 
g  tbat  what  was  complained  of  was  unusnal 
1  such  as  common  prudence  would  condemn 
being  culi-ulnird  to  frighten  horses.     Ibia. 
is     to     municipal     negligence,     frigb  tenia* 
rses  and  causing  personal  Injury,  »e«  Rash* 
le  T.  Adams,  107  Ind.  476,  B7  Am.  Etep,  124, 
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•  N.  E.  292:  Roblce  t.  iDdian  I.ake,  II  App. 
DIT.  435,  42  S.  y.  Supp.  328.  —  <n/ra,  XTII.  ■. 

Ai  to  objects  OD  or  near  blghwir  trlsbtenlng 
koran,  me  fa/rn,  XVIII. 

As  to  persona  frlghtiDliiK  barwi  by  other 
aaaiM,  «e«  Holland  t.  Bartrb,  120  ind.  4S,  22 
N.  E.  S3i  JacXTCD  T.  Cutle,  82  Me.  STB,  20 
Ad.  237,  —  infra,  XXI.  c, 

c  /■  o«e  of  iH]Mri/  to  *t»eM, 

1.  Bg  Dolliflon  ircM<roIltr- 

IdJuit  to  itock  bj  cotliiloD  tt  &  rroMlng  or 
■Wfalla  on  the  track  without  tault  on  tbe  part  ol 
Che  owner  leems  to  be  treated  in  tbe  same  wa;, 
^th  reteience  to  general  allegutlona  of  negli- 
■enee,  as  a  like  Injury  to  periona,  tbe  stock 
j>TobabIr   beloK  regarded  aa  rlghcfullj   in   Ibe 

Thiw.  K  complaint  In  an  action  agalnat  a 
railroad  company,  aJleglng  tbat  the  defendant. 
1>j  the  careleBBnem  and  neftllgence  of  Its  eerT- 
«nt8  and  einplayeea,  ran  IIh  locomotlTe  and 
train  oC  cars  oier  dereadant's  borse  and  killed 
It  at  ■  blgbwar  crossing.  Is  suffldenCly  speclflc 
«D  cosBtltute  a  good  cause  of  Bctlon.  Chicago. 
St.  L.  A  P.  K.  Co.  V.  A'aah  (Ind.)  24  N.  B.  884. 

And  toie  alleging  that,  through  the  fault  and 
mlscuaduct  and  neftllgence  of  (be  serrsnta  and 
•cmplorees  o(  the  defendant  In  running  one  at 
4ts  ktcomotlves  and  trains  out  of  regular  time 
and  ut  a  high  ratr  of  speed  at  the  rate  o(  40 
tnlles  iier  hour  and  without  glrlng  any  of  the 
l>roper  algnala  of  their  approach,  struck  and 
Mlled  two  mules  of  tbe  plaintiff  and  Injured  a 
third  tben  and  tbere  apon  Ihe  railroad  track 
«t  n  public  blghwny  cronlng,  without  the  fault 
«f  Ihe  plaintiff,  sets  forth  Ibe  aegllgenee  Im- 
paled to  the  defeodnnt  with  auDclent  partlc- 
-nlarlly  and  certainty.  Indianapolis,  C.  t  L. 
H.  Co.  T.  Hamilton.  44  Ind.  70. 

And  ordinary  negligence  renders  a  railroad 
company  liable  fur  atock  killed  at  a  public  cross- 
ing, and  an  ailemtloa  In  a  petition  la  an  action 
tberpfur  need  not  allege  gross  nerllKcnce.  as  such 
an  allegation  would  be  superHuons.  Central 
Oranch   It.  Co.   T.   Fhllllpl,    20   Kan.  0. 

Jinlni'nls  killed  by  a  railroad  company,  stating 
thai  lliey  were  run  oTer  by  nnd  through  the 
•vrelCEsnesB  and  wllfnl  negligence  of  tbe  per. 
■HonK  engaged  Id  running  tbe  train,  and  that  tbe 
«ntm;JB  irere  upon  tbe  rnllroad  trark  without 
fault  of  (be  iriaintlfr.  sets  forlb  a  good  cause 
At  anion.  'Wright  t.  Indianapoirs  *  C.  R.  Co. 
18  Ind.  inb:  Anilsdel  T.  CblcHgo  k  H.  W.  R. 
<-o.  2n  Win.  14!<.  T  Am.  Rep.  44. 

Ah  II  general  rule,  howeyer.  It  It  not  deemed 
neceBssry  to  epeclflcally  allege  Ibat  the  Injury 
Apcurred  nt  a  crossing,  or  that  tbe  stock  was 
«D  Ihe  track  without  fault  upon  the  part  of 
the  uirner.  the  allegation  of  defendanCa  negll- 
Kenra  being  HDfflrlent,  since.  It  the  slock  was 
-on  the  tra<k  because  of  (be  fault  of  tbe  owner, 
Ibe  Injury  would  be  doe  to  his  oecllgence.  and 
wot  Ihnt  of  tbe  railroad  company. 

Thus,  there  Is  do  necessity.  In  a  declaration 
In  an  anion  against  a  railroad  cooiptiny  for 
negll'ji'titly  killing  tbe  plaintirs  stock  on  Its 
track,  (o  Bpeclfy  the  acta  of  omission  or  com- 
mtssl-in  which  constituted  tbe  negligence  of  the 
.defendnnt  which  Is  the  basis  of  tbe  action.  The 
■degree  of  certainly  retjulred  by  the  rules  of 
pleading  Is  met  by  an  allegation  that  the  de- 
feodint  negligently,  carelfSBly,  and  wrongfully 
vaused  n  train  of  cara  on  Its  railroad  to  be 
propellvd  nnd  driven  npon  the  slock  of  tlie 
plalnllCr.  whereby  It  wn*  Injured  or  killed. 
Ilawtcr  T.  Knltlmore  ft  O.  R.  Co.  IS  W.  Va.  628. 
iW  Am.  Rep.  823. 

And  an  allegation  in  ■  complaint  that  b«c«iiae 
.6ft  L.  B.  A. 


of  the  n^llgence  or  want  of  skill  of  ths  em- 
ployees of  tlie  defendant  It  did  ma  OTer,  kill, 
or  Injure  a-  horse  or  colt  belonging  to  the  plain- 
tiff Is  Dot  subject  to  demurrer  on  the  ground 
Ibat  It  stated  only  a  legal  conclualon,  and  not 
Ihe  taclR  constltDtlng  tbe  alleged  negllgenee. 
Gaat  TeunesHee,  V.  A  Q.  R.  Co.  T.  Watson,  00 
Ala.  41,  T  So.  813 :  Indianapolis,  P.  h  C.  R.  Co. 
V.  Taffe.  11  Ind.  498. 

And  a  petition,  declaratloD,  or  complalDt  Id 
an  action  alleging  that  defendant  by  Its  serv- 
ant s  so  carelessly  nnd  negligently  ran  and  man- 
aged lis  locomoIiTc  and  cars  on  IM  railroad  as 
to  run  over  plalntltra  boraea,  or  other  atoek, 
and  Injure  or  kill  them,  states  facts  sulBclent 
to  consdtuto  a  cause  oC  action.  Hcbnelder  T. 
Missouri  P.  R.  Co.  TO  Mo.  2113 ;  Berkley  T.  Cbl- 
rngr.,  R.  I.  L  P.  R.  Co.  (Mo.l  8  WesL  Rep.  7W; 
Housatonlc  R.  Co.  v.  Walerbury.  23  Conn.  101 ; 
JnckBonvMle.  T.  A  K.  W.  R.  Co.  T.  Garrison.  30 
FIB.  nOT,  II  Bo.  »2D:  Jacksonville,  T.  ft  K.  W. 
tt.  Co.  T.  Jones.  34  Fla.  ZS6,  16  Bo.  BZ4 ;  Rock- 
ford.  R.  I.  ft  St.  L.  R.  Co.  T.  Phillips,  M  III. 
S4S :  Jeffersonvllle,  M.  ft  I.  R.  Co.  y.  Vancant. 
40  Ind.  233  :  Mlssauri  I>.  R.  Co.  v.  Morrow,  88 
Kan.  4SS,  13  Pac.  TSO  :  Bmttb  t.  Ksstem  R.  Co. 
K,  iir,e ;   nialne  t.   Chesapeake  ft  O.  11. 
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lUTllle,  T.  ft  K.  W.  B.  Co.  t.  Oarrl- 
fon,  30  ns.  OST.  11  So.  020.  supra.  Chicago. 
II.  ft  Q.  It.  Co.  T.  Usrwaod,  90  II'.  42S.  aupro, 
V'lII.  c.  and  X.  b,  1,  was  dIatlngnlstiM'upon 
tbe  ground  tbat  the  objection  to  the  declara- 
tion 'n  tbat  case  was  not  taken  by  demurrer, 
and  tbe  court  held  tbat  It  was  too  late  to  nrgs 
the  objection  after  trial  on  the  general  Issoe. 

Bo,  a  complaint  In  an  action  by  an  owner  of 
stock  against  a  railroad  company  alleging  that 
•ome  of  bla  stock  was  killed  and  some  of  It  in- 
jured or  damaged  by  the  negligence  of  tbe  de- 
fendant Id  running  a  train  of  cars  and  locomo- 
tive on  Its  railroad  aufflclently  srera  tbat  (ba 
Injury  complained  of  was  caused  by  tbe  negli- 
gence of  tbe  defendant.  Kaat  Tennessee,  V.  A 
G.  R.  Co.  V.  Carloss.  77  Ala.  443. 

And  a  complaint  In  aucb  an  action,  cbargins 
that  the  defendant,  wblle  opernting  Its  railway 
through  Ibe  plaintiff's  paatut«.  negHgently 
killed  ihc  slock  of  plslnlllf.  and  tbat  the  atock 
was  killed  solely  through  tbe  negligence  of  the 
defendant.  Is  not  subject  to  objection  on  gen- 
ersl  d*'muiTer  that  It  does  not  state  bow  tha 
defendunt  killed  them,  or  In  what  Ihe  alleged 
negligence  cnnslBted.  Gnlf.  C.  ft  S.  F.  R.  Co.  v. 
Washlaglun.  1  C.  C.  A.  286,  i  D.  B.  App.  121, 
40  Fed.  347. 

Nor  need  a  declaratlOD  In  snch  so  action  for 
kllllDg  plalndlTB  eatde  by  carelessly  and  unskil- 
fully running  a  looomotlre  against  them 
also  allege  thst  Ibis  was  done  on  tbe  defendaot's 
railroad  track.  Baylor  T.  Baltimore  ft  O.  R.  Co. 
0:  Housatonlc  R.  Co.  y.  Waterbuty, 
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And  a  complaint  In  anch  an  action  showing 
that  Ibe  stock  was  Injured  by  tbe  company'^ 
trains.  Is  not  lubject  to  nbJecdOD  that'  negll- 
gencA  on  Ibe  pan  of  the  company  was  not 
nierred.  whore  the  etatute  makes  this  prima 
fade  evldeni.-e  ot  negligence.  9t.  Loulo.  I.  M. 
ft  a.  R.  Co.  T.  Brown.  40  Ark.  253.  4  8.  W.  781. 

Bo.  a  complaint  In  an  action  ngalnst  a  call- 
road  company  Bllcgltig  tbat  Ihe  defendant  care- 
IcsBly.  ucgllKcntly.  and  wrnngfully  ran  Its  train 
over  and  upon  the  defendant's  mule.  Indicates 
clearly  the  particular  set  of  negligence  com- 
plained ot.  and  will  not  be  recinlred  to  be  mads 
more  specific  on  motion.  Ohio  ft  M.  B.  Co.  t. 
Craycratt,  5  Ind.  App.  3.'5S,  32  N.  E.  297. 

And  ■  count  In  a  complaint  for  damages  tor 
killing  a  coll,  stating  tbat  tba  defendant  did, 
becnuae  ot  negligence  or  want  of  skill  of  ds- 
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Dec. 


fcDdaot's  emplojecs  Id  tbe  managemeiit 

dIdc  of  ■  lucomotlTe  end  con,  ruD  onr  and 

kUl  «ucb  colt.  aut«s  ncgllsence  on  the  part  of 
the  defcadant'B  employeea  and  Its  codiu  " 
with  the  result  as  a  onae  with  anfflclcDl 
talnty.     li^agt  Teunesgee,  V.  ft  G.  B.  Co,  t. 
■on,  DO  Ala.  41,  T  8a.  813. 

ADd  ■  NmplalDt  In  such  an  action  for  klDIng 
■  cow,  BtBtlay  tiiut  tlie  eoKlne  wbi  bo  ncKllgenl 
Ir  operated  by  tbe  defendaDt'B  BK^nts  (hat  the 
plaintirs  cow  wbb  killed,  coupled  with  the 
(urthci'  allesatlun  that  (be  cow  was  killed  on 
•ccoutit  of  said  negligence,  la  aulBcleutly  ex- 
plicll  to  Bhow  thnt  the  damnge  done  the  animal 
reaultnl  from  the  alleged  negligence  of  snch 
agents,  and  therefore  of  the  defendant  Itself. 
Weatcro  U.  Co.  v.  I^iarua,  88  Ale.  453.  6  So. 
8TT. 

So.  B  petition  In  an  action  agalnat  a  railroad 
company,  averring  tbat  the  defendant  by 
BervBQlB  and  agents  carelessly  and  negligently 
caused  one  of  lis  locomotlvea  with  a  trala  of 
cara  attached  to  strike  plalnlirra  cattle.  Ib  good 
ou  motion  to  arrest.  McPheelers  v.  Ilannlbsl 
ft  St.  J.  B.  Co.  45  Mo.  22  ;  Garner  T.  Hannibal 
*  St.  i.  R.  Co.  34  Mo.  233. 

ADd  a  declaration  alleging  (hat  the  plaln- 
tllTB  borse  being  itwn  tbe  track  of  the  defebd- 
BDt'B  rallcoad.  waa  there  begllgently  and  care- 
lessly rnu  over  and  killed  by  a  train,  Is  good 
after  verdict,  (hough  It  may  have  apiieared 
evidence  thut  tbe  negligence  of  Ibe  defendant 
existed  with  relation  to  lis  f«iceB.  and  not  I 
the  manasement  of  Ita  train.  Smith  i.  li^aslei 
B.  Co.  ;ii>  N.  H.  ssa. 

And  a  petition  in  sncb  aa  action  charging 
that  (he  defendanfs  railway  t  ' 
with  locomotive  attached,  then  I: 
fendant'E  engineer,  flreman,  and 
lessly  and  nitb  gross  Degllgence  ran  snld  loco- 
motive engine  and  cara  over  and  killed  two  colts 
of  the  pliilutlfT,  (bough  unfortuaately 
will  not  be  held  detective  on  objectli 
raised  In  the  appellate  court,  Atchison,  T,  A 
8.  y.  R.  Co.  V.  BartleK,  2  Kon.  App.  1B7,  43 
Pac.  S84. 

So,  a  complaint  In  an  action  against  a  rail' 
road  company  In  an  action  for  damiigea  for 
kllllaf  itock  beloDclHg  Co  the  plalntKT,  averring 
generally  that  (he  killing  waa  the  result  of  the 
negligence  or  want  of  skill  .if  defcnd«.nfH  em- 
ployeea  In  tbe  management  or  running  of  Its 
tralD,  locomotive,  or  Gal's,  la  broad  enough  to 
warrant  the  adml salon  of  evidence  upon  the 
trial  Chat  there  waa  not  on  Che  train  causing 
the  Injury  a  sufficient  force  to  manage  and  con- 
trol It.  South  i  North  Ala.  R.  Co,  v,  Thomp- 
Bon,  62  Ala.  4S4. 

Likewise,  a  petition  In  an  action  agatnat  a 
railroad  company  for  dnmegea  for  killing  an- 
imals at  a  private  ctoaslng,  charging  negligence 
generally,  Ie  suDlclent  to  admit  of  the  laaue. 
though  It  la  not  specially  charged  that  the  de- 
fendant did  not  exercise  proper  care  to  avoid 
killing  the  animals  after  (bey  were  observed  (o 
be  oa  the  track-,  GulvesCon,  [I.  &  8,  A.  ft,  Co, 
V.  Dyer  (Tex,  Civ.  App,>   3H  S.  W.  218, 

And  a  declaration  or  petition  In  such  an  ac- 
tion, itlleglnB  that  defendant,  by  Kit  agents  or 
employees,  while  running  at  a  high  rata  of 
speed  carelessly  and  negligently  wllbout  using 
due  caution,  ran  Its  engine  and  train  upon 
plalnCira  animals,  when,  by  exercising  proper 
ore  and  skill,  tbe  engine  and  train  could  have 
been  slopped  before  atrlklng  (hem,  and  that 
the  engineer  saw  them,  or  by  the  exercise  of 
due  care  could  have  aeen  them.  In  time  to  have 
so  stopped,  states  a  good  cause  of  action  at 
common  law,  and  auSlclently  alleges  the  de- 
fendant's negligence.  Dmaba  k  R.  Valley  R, 
Oo-  r.  Wright,  40  Neb.  4B0,  6S  N,  W.  818 :  Huw- 
«»  L.  R.  A. 


ksr  r.  Balllmore  fc  O.  B.  Co.  IB  W.  Va.  628,  S« 
Am.  Rep.  82S. 

And  U  Is  not  objectionable  for  failure  to  al- 
lege tbat  the  Injurf  roold  have  been  prevented 
by  the  use  of  proper  precaution.  Hawker  v. 
Baltimore  &  O,  R.  Co.  15  W.  Va.  628,  M  Am. 
Bep.  62S. 

So,  an  account  In  Justice  court,  flled  ngolnst: 
a  railroad  compuny  for  damages  "for  the  kill- 
ing of  one  browD  ox  valued  at  140."  Is  sufll- 
cleuDy  apecinc  to  warrant  tbe  admission  of 
proof,  though  the  manner  of  the  killing  Is  In 
uo  way  speclfled.  St.  Louis  S,  W.  H.  Co.  ». 
L>enMin  (Tex,  Civ.  App.)  26  S.  W.  265. 

Rut  sn  allegaUou  In  an  snswer  In  an  acCloa 
against  a  railroad  company  for  killing  ths 
plalntllTs  horse,  tbat  the  horse  was  killed  with- 
out any  fault  or  negligence  of  tbe  defendant, 
and  because  of  the  gross  negligence  of  tli« 
plalollS,  states  a  mere  conclusion,  and  Is  not 
Bumclent:  Ibe  (acts  abould  have  been  slated. 
JelTereonvllIe,  M.  k  I.  B.  Co.  v.  Dnnlap,  2» 
iDd.  420. 


2.  OallUloiii  t'-o 


I    proftrly    InolOS* 


The  statutes  of  some  of  tbe  states  make  rail- 
road companies  absolutely  liable  for  Injury  to 
Block  without  reference  ta  negligence.  wher» 
they  umit  tu  maintain  proper  fences  luctoalnK 
their  trucks.  Cases  under  these  statutes  are 
pot  baaed  upon  negligence,  but  upon  the  stst- 
utory  liability,  and  are  not,  therefore,  a  part 
of  ttila  note.  Cnder  other  statutes  and  la 
other  statea.  however,  the  general  rule  la  that 
Ibe  failure  of  a  railroad  to  properly  Inclose  Kb 
tracks  may  be  either  actual  common-law  negli- 
gence or  cuDBinictlve  negligence  under  the  stat- 
utei)  with  relation  to  Inclosing  tracka. 

And  under  a  general  allegation  of  negligence 
In  an  action  against  a  railroad  company  (or - 
killing  piHlnlllf's  horse,  the  plalntllf  may  suc- 
ceed, either  hy  proving  negligence  at  common 
law.  or  by  proving  the  constructive  negllgenc» 
o(  (he  statute  In  fslllng  to  erect  and  maintaia 
fences  lu  the  given  situation.  UIll  t.  Missouri 
1".  R,  Co.  411  Mo.  App.  620. 

And  a  declaration  In  such  an  action,  alleg- 
ing that  the  defendant  so  carelessly  and  neg- 
ligently ran  and  conducted  a  locomotive  anit 
(rain  that  they  atruck  and  killed  snlmils  of 
the  pialntlir  that  had  got  upon  tbe  truck 
through  the  neglect  of  the  defendant  to  keep- 
side  fencing  along  the  railroad  In  repair,  war- 
ints  the  Jury  in  considering  any  evidence  ad- 
iltted  without  objection  tending  to  prove,  not 
only  the  main  allegatlou,  but  also  evidence  as 
to  tbe  sending  out  of  the  train  without  enough 
■  akemen  to  keep  It  under  control.  McDonald 
Chicago  k  N,  W,  R.  Co,  Bl  Mich,  828,  17  N. 
,  210. 

So,  a  complaint  In  such  an  action,  allying 
(hat  by  reason  of  tbe  defendant's  neglect  to  tc- 
'  a  certain  fence  on  the  side  of  Its  rallroatf 
designated  point,  which  li  was  bound  to 
repair,  and  by  reason  of  Its  neglect  to  build  or 
'r  a  certain  culvert  and  cattle  guard  which 
Ls  bound  to  hulld  and  repslr,  the  plalntirs 
!  came  on  the  track  and,  by  reason  o(  de- 
lut's  nsKllsence  la  running  its  cars,  was 
killed.  Is  nut  demurrable  for  not  alleging  suSI- 
facts,  on  the  ground  that  the  mode  of  sl- 
legstlon  Is  not  poslllve,  and  tbat  plaintiff  dom 
allege  tbe  doing  o(  the  acts,  but  merely 
by  the  defendsnt's  neglect  In  not  dolnr 
them  the  Injury  was  caused.  Downs  v.  Central 
lont  B.  Co.  38  N.  S.  8.  B.  228.  14  N,  y. 

And  a  derlaratioQ  cbarglnc  that  the  defend- 
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■nt  npKl^ctcd  to  keep  *  fenra  on  tbe  lloe  of  tts 
nil  rand  BdJoioIug  plalntlCa  land  as  reqalred 
b;  law,  and  thai  for  want  of  such  f«iic«  plsln- 
tllTa  boriK  turapta  from  fall  pasture  and  went 
■t  lli^,  and  bj  meaaa  ol  golns  at  Inrge  as 
afomald  (be  bum  wis  killed,  Ihougli  perhaps 
demurraMG  for  not  aettlng  out  tbe  fai-ta  wblcb 
connKt  llib  Injury  with  the  boIhk  at  large  to 
■how  how  tbe  one  resulted  from  Ibe  other,  Is 
not   subject   to  objecCioa   after  verdict   that    It 

■  llegi^   geuerallT   that   by    means   o(   tbe  jolng 

■  t  larite  tbe  horse  was  Injured,  when  It  should 
hnve  net  forth  p.irllculiir]]'  In  what  manner  and 
h;  what  nieana  the  eoIhk  at  large  produced  the 
Injury  ;  the  Kenrral  rule  being  that  a  verdict  by 
legal  and  necegsiiry  Intendment  supplies  facts 
tbe  proof  of  wbleb  was  necesMry  to  satisfy  the 
Jury  In  llndfDg  the  verdict,  and  which  may  be 
reasonably  Interred  to  have  been  so  supplied  by 
Iheir  connecCloD  with  tboae  tbst  ore  alleged. 
llold«i  V.  Rutland  &  B.  H.  Co.  30  Vt.  302. 

So.  a  declaration  Id  a  Jusllce's  court  agslnat 

■  railroad  company,  chanilng  [bat  It  bad  not 
fenced  Its  track,  and  that  plalntllTa  colt,  law- 
fully In  the  township,  went  on  the  (rack  and 
was  there  killed  through  tbe  negligence  of  the 
defsndapt  and  because  uld  track  was  not 
fenced,  seta  out  a  good  cause  of  actlgn,  and  Is 
■■  full  as  Is  necessary  or  nsnal  In  Justices' 
courts.  Talbot  v.  MlunenpoUs,  St.  P.  A  B.  B. 
11.  R.  Co.  fa  Mich,  ae,  43  N.  W.  1II3. 

And  a  statement  lo  such  an  action,  charging 
that  the  defendant,  by  Its  agents  and  serrsnts, 
cnrelessly  and  negligently  with  Its  engine  and 
cnra  ran  over  and  killed  tbe  plalatlS's  cow,  Is 
sufflelent  to  warrant  proof  tending  to  sbow  the 
defendant's  legal  duty  to  erect  and  maintain  a 
fence  no  the  sides  of  Its  road,  and  that  It  had 
neglected  to  do  so.  Bootie  v.  Wabash.  St.  L, 
A  P.  R.  Co.  W  Mo.  App.  232. 

An  altegntloa  of  duty  without  stitlng  thu 
facts  from  which  the  duty  arises,  bowever.  Is 
Insufficient  and  without  Icgsl  algnltlcanre,  and 
a  petlMon  In  sn  action  against  a  railroad  com. 
pany  alleging  that  tlie  company  was  by  law 
bonnd  to  fence  and  Inclose  Its  track,  nnd  that. 
In  consequence  of  the  neglect  and  failure  nt  tbe 
defendant  lo  do  so,  plolmltTs  horae  entered  said 
track  and  was  killed.  Is  Insufficient  In  not  stat. 
Ing  the  tacts  from  which  the  duly  arises.  Ilal- 
llmore  &  O.  R.  Co.  y.  Wilson.  31  Ohio  St.  5iiS. 

And  a  declaration  In  such  an  action,  alle^ng 
that  ihe  defendaniB  were  tbe  owners  and  oc- 
cupiers of  a  certain  railway  and  a  ccrtnln  sta- 
tion thereon  tor  the  landing  and  delivery  of 
rattle  carried  by  It.  and  of  a  yard  adjoining 
Ihe  Blallon,  Into  and  through  which  the  cattle 
we  PS  carried  and  were  of  necessity  obliged  to 
pses  In  going  from  the  station  to  tbe  highway: 
and  that  tbe  defendant,  by  reason  of  Ibe  prem. 
Ises.  ought  to  bays  motniHloed  a  good  and  suf. 
flclent  fence  between  the  yard  and  the  railway. 
but  that  It  fulled  to  do  bo,  by  reason  of  which 
nn  animal  bv longing  to  plaintiff,  lawfully  In  the 
yard,  strayed  upon  the  railway  and  was  killed. 
— merely  charges  that  the  accident  arose  from 
the  want  of  a  sufllolent  fence  tietween  tlie  yard 


relying  upon  an  allegation  of  general  InsulE- 
clency  Hincad  v,  Tskc  Shore  A  M.  S.  R.  Co. 
.IS  Micb.  'JOO,  24  y.  W.  7B1. 

And  such  an  averment  does  not  snlBi-lently 
Mate  ii  default  In  Ihe  perforninnce  of  (be  legs! 
obllgirtlon  to  maintain  a  fence  or  cattle  guard, 
withia  tbe  contemplallon  of  the  Kentucky  stat- 
ute Imposing  Buclj  duty.  McGbee  v.  tialnea.  flS 
Ky.  182,  32  8.  W.  602. 

Nor  will  an  allegullon  In  a  complaint  In  an 
action  against  a  railroad  company,  that,  an. 
Imols  of  tbe  plaintiff  having  strsyed  upon  the 
track  without  Any  fault  of  tbe  plalntllT.  the 
defendant  «  carel-ssly  and  negligently  ran  and 
managed  Ita  locomotive  and  cars  and  lis  rail. 
rood  track,  grounds,  nnd  fencefl  that  tts  said 
locomotlvo  and  cars  ran  over  them,  support  a 
recovery  on  tbe  theory  thnt  the  defendant 
neglected  to  keep  Its  tencee  In  repair  whereby 
the  animals  escaped  upon  the  track.  Antlsdel 
V.  Chicago  *  N.  W.  H.  Co.  20  Wis.  US,  7  Am. 
Rep.  44. 

Injury  to  stock  by  frlgbtenlng  tt  aeems  to 
fall  under  the  aame  miei  with  reference  to 
pleading   negligence   aa   Injury   to   the   peraou 

cauaed  by  frightening  horses,  a  general  allega- 
tion of  the  negligent  performance  of  tbe  act 
causing  the  fright  appearing  lo  be  sulBclent. 

Thus,  a  petition  In  an  action  against  n  rail- 
road company  alleging  tbe  negligent  frighten- 
ing of  Ihe  plalDtllTs  cattle  wlille  they  were 
grazing  on  his  farm  along  tbe  railroad,  by  de- 
fendant's locumoiives  and  trains,  ao  Ibat  tbey 
ran  against  a  wire  fence  and  other  obstructions 
aJong  the  railroad  and   were  Injured,   will  not 

show  apeclllcally  the  damage  done  to  each  par. 
Ilcular  bead  of  cattle.  Dooley  t.  Mlraonrl  I'. 
U.  Co.  30  Mo.  App.  381. 

Aud  an  avemipiit  In  a  petition  that  the  de- 
tendnnt  ni^llgGnlly  killed  Ihe  plaintiff's  horse, 
whiib  l«  Dot  objected  to  before  trial.  Is  sutfl. 
dent  to  authorlie  proof  of  any  act  whatever 
of  the  defendant'B  nervant  which  cauaed  such 
klUlug  or  ciiuirlbuted  thereto :  and  In  such  case 
It  Is  not  error  to  admit  testimony  as  to  the 
piling  of  ties  In  the  highway  near  (be  track,  al- 
leged to  have  contributed  to  the  Injury.  Mack 
V.  at.  Ixjuls,  K.  C.  &  N.  H.  Co.  77  Mo.  232. 

So.  In  Blllman  v.  Indlannpolla.  C.  &  L.  R. 
Co.  70  Ind.  lUO.  40  Am.  Itep.  230.  It  was  held 
that  u  cnnipldint  against  a  railroad  company 
alleging  ibal  tbe  servants  and  agents  of  the  de. 
fendant  maimged  nnd  operated  one  of  Its  locu- 
moiives and  cars  In  such  a  reckless  and  negli- 
gent manner  a«  to  wilfully  and  wrongfully 
cause  n  team  of  horM's  belonging  to  a  Iblrd 
parly  to  lake  frlgbt  and  run  nway,  which,  whlla 
unmanng-.'Sble  and  running  away,  ran  against 
plalnlllf'K  horse  and  caused  Us  death,  shows  a 


c  of  a 


uch    fen 


I,  27  L. 


n  K.  Co.  4  C.  B.  N.  a 
1.  C.  p.  N.  8.  Seo,  4  Jur.  N.  S.  1240. 

So.  a  declaration  for  alleged  negligence  on 
the  part  of  a  railroad  company  In  falling  to 
cODstmct  and  maintain  a  catUe  guard  at  a 
highway  crossing,  sufficient  to  prevent  horses 
from  getting  on  tbe  railroad,  by  reason  of 
which  the  plalntlVa  ttorse  or  other  stock  was 
killed  by  one  of  the  defendant's  trslna,  Is  bad  on 
demurrer  where  It  falls  to  point  out  any  spe. 
rifle  defect  In  which  Ihe  InsnOlcleney  consisted, 
69  L.  R.  A. 


tbe  Injnry  was 
Ihe  proxlmale  result  of  tlie  negligence. 

Dnt  a  iietltlott  In  nn  action  ngainst  a  rail- 
road company  charging  that  the  engineer  of 
the  defendant  negligently  and  wilfully  caused 
the  death  of  plalntira  Horse,  when  Ibe  horse 
was  plainly  visible  nnd  seen  by  blm.  by  caus- 
ing the  mud  vntve  of  the  engine  to  be  opened. 


reby  i 


loud  n 


lud,  the  horse  was 
frightened  and  ran  against  a  tree  and  was 
kitted,  does  noi  JUHtlfy  the  submission  of  the 
case  upon  Ilie  Ibeory  of  neRllgence  of  the  de. 
fendaut  In  falling  to  discover  the  dangerous 
projtlmlly  of  the  horse  to  the  engine.  Wallace 
v.  Sao  Antonio  A  A.  1'.  K.  Co.  (Tei.  Civ.  App.) 
42  9.  W.  ««■!. 

And  If  Ibe   fiicts  averred  In   n  complaint   In 


lUABO    SUPBEHE    CoCST. 


Dkc.. 


■uch  nn  ■ctlOQ  for  n^llgeuM  In  frlghlenlae  ii 

horte  and  causing  It  to  ruo  bwb]',  Injuring  tli( 
liiirse  and  enrrlnge,  prima  farle  abov  thit  the 

(|uencea  o(  the  uegllgeDce  complajced  of.  ov 
were  coo  remole  to  M  held  u  the  cauae  of  the 
tSmmntif.  the  pleading  la  demurrable,  allbangh 
Jt  ends  with  the  genera]  arermeat  tbac  the  Id- 
Jury  oomplalned  of  waa  the  reaolt  of  anrb 
wTonKful  or  negligent  acta  or  omlaaloQa.  Stan- 
ton V.  Louisville  &  N.  B.  Co,  81  Ala.  382.  P 
So.  798. 

A  a  Co  muulclpal  negllgeDcc  reauttlnK  In 
frlEbCealDg  boraea,  aao  Caimcroaa  r.  Pewaukee. 
78  Wla.  66,  10  L.  K.  A.  4T3,  47  N.  W.  13,  infra, 
XIII.  a. 

■a.  Ik  cos*  of  ttijury  to  otktr  property  i*  ncn- 


1.  Bu  mttWan. 

Caa<>a  of  Injury  to  properly  other  than  atock 
by  FoUIaloD  have  uaually  Included  Injury  to  the 
p«raon  xlnn,  aurb  caaeH  generfllly  conalatlug  of 
the  running  of  locomotives  and  ciira  ngalnst 
liorsca  ao'l  Tvblclea  and  tbeir  drirera :  and  aucb 
Injurlea  hnve  usually  been  treated  aa  Incidental 
to  the  personal  injury,  and  dunagea  therefor 
hare  been  aoughC,  na  a  general  rule,  In  Ibe  ac- 
tion for  domogea  for  Ibt  peraonaJ  Injury :  and 
tlie  effort  to  recover  (or  Injury  to  the  property 
also  doea  not  seem  to  have  affected  the  rules 
with  reference  to  pleading  negligence.  Such 
cases  are  set  forth  »»pra,  X,  b,  S  and  3.  And 
In  case  of  lujury  lo  property  by  colllalon  Inde- 
pendent of  pergonal  Injury  It  would  appear  that 
the  name  ruica  are  applicable. 

Thus.  In  Kvansvllle  k  T,  II.  R.  Co.  T,  Toft, 
2  Ind.  App.  -237,  28  N.  \i.  443,  It  waa  held  that 

company  alleging  that  the  defendant,  by  Its 
ngenta.  servants,  and  employees,  ao  carelessly 
and  negligently  managed  nod  operated  a  loco- 
motive  and  train  of  cars  that  the  same  ran 
IdIo  Ibe  Ihrcihlug  machine  of  the  plalntilf  at 
*  crosilng  and  Injiu-ed  It,  suDcleatly  avers  (be 
■  "     ■  nfa  negligence. 


2.  Froi 


de/eo 


Injury  lo  property  by  railroads,  from  de- 
fective conatructlou.  seems  to  call  for  no  dlRer- 
ent  rules  »llb  reference  to  pleading  negligence 
than  does  Injuiy  to  peraoua  from  B  like  cause. 

Thus,  a  pellllan  In  an  action  agaluat  a  rail- 
road company,  alleging  that  the  defendant  care- 
leaaly  and  negligently  couatriictpd  ditches  along 
lis  tracks  Uiruugb  Ihc  lands  of  pIslntllT.  Id 
■uch  n  manner  as  to  cause  surface  waters  tu 
^rollecC  lu  raid  dllihes  and  be  preclplloled  on 
plalntllTs  land,  whereby  certoJn  of  bis  prop- 
-crty  WHS  Injured  nnd  destroyed.  Is  good  as 
against  a  demurrer,  but  la  open  to  b  motion 
to  make  11  more  definite  and  e<>rtBln.  Fremont, 
v..  t  M.  Valley  K,  Co.  v.  Ilarlln.  SO  Neb.  6EI», 
.to  I„  It.  A.  417,  70  N,  W.  26.1. 

And  a  complaint  In  auch  an  action  charging 
that  the  defendant  had  constructed  the  road- 
bed of  lis  railroad  along  the  side  of  Ihe  plaln- 
tllTs  land  at  on  elevation  alrave  the  natural 
surface  of  Ihe  ground,  and  that  Ibe  plalntilT 
wuB  damnged  tbereby,  and  alleging  generally 
thnt  piBlntlir'B  damiigc  was  caused  solely  by  the 
negligent  nnd  iinsklirul  manner  In  which  aald 
roadbed  van  conslrurled.  And  by  Ibe  obatruc- 
tlon  of  the  natural  drains  occasioned  through 
Ihe  negligence  and  carelessncas  of  the  defend- 
ant In  BHcli  consCrucIlon,  states  n  cause  of  ac- 
tion, nod  Is  sufficient  on  general  demurrer, 
Uorchsenlus  v.  Chicago.  8t,  I>,  M.  &  O.  R,  Co. 
99  Wla.  448,  Tl  N.  W.  884. 
AO  L.  R.  A. 


But  a  petition  alleging  that  the  defendaot,  a 
-sUroad  company,   failed  to  keep   Its  road   Id 

iuch  a  condition  ui  lo  prevent  Injury  to  the 
.>lnlDil(f,  an  adjoining  landowner,  and  negll- 
Kntly  tailed  \a  make  and  keep  open  proper 
dltcbea  for  the  purpose  of  leading  water  off  of 
qlalnlira  land.  Is  defective,  and  falla  to  atate 
a  cause  of  action  for  want  of  anything  to  show 
my  legal  obligation  upon  the  part  of  the  de- 
fendant to  mslutaln  ditches  for  plalDtllTs  ben- 
eflt.  FMd  v.  Chicago,  R.  I.  ft  p.  R.  Co.  7(1 
.Mo.  014. 


..  From  letting  fret. 


)   AII«naf(ant 


right  of  itag. 


(n,w. 


Tbx  mere  tact  that  a  railroad  Mmpany  seta 
flies  along  Its  right  of  way  Is  of  no  concern  tu 
others.  The  negligence  which  will  give  rise  to 
n  cause  of  action  against  It  Is  negligence  In 
permitting  the  Are  to  escape  to  the  premises  uf 
others,  and  the  declaration,  petition,  or  com- 
plaint In  an  action  therefor  must  not  be  au 
general  aa  to  fall  lo  explicitly  allege  auch  neg- 
ligence. 

Thus,  a  complaint  sgalnit  a  railroad  company 
by  on  ojrncr  of  lands  adjoining  the  rkllroad, 
alleging  that  coala  were  negligently  dropped 
and  aparks  and  fire  emitted  from  the  defend- 
ant's locomotives,  which  set  dry  grass  and  other 
rombuallbles,  negligently  suffered  to  gather  on 
the  rigbt  of  way,  on  (Ire,  which  in  was  com- 
munlcBted  tu  plalntltTs  lands,  la  bad  on  de- 
murrer In  the  absence  of  an  allegation  that  Ihe 
fire  was  communicated  to  plalntllTs  property 
by  any  fault  or  negligence  of  the  defendanl. 
I'iltsbnrgh,  C.  i  SI.  L.  R,  Co.  v.  Hlion,  TB  Ind. 
Ill;  Indlann.  It.  A  W.  R.  Co.  v.  Adamson.  00 
Ind.  BO ;  Louisville,  N.  A,  A  C.  R.  Co.  v.  Khlert, 
ST  Ind.  3:)9;  Indiana,  B.  k  W.  B.  Co.  y. 
McBroom,  Ql  Ind,  111, 

And  so  Is  one  In  an  nctlon  by  one  who  had 
piled  his  wood  near  the  line  o(  a  railroad,  al- 
leging that  the  defendant  railroad  company 
carelessly  and  without  license  from  the  plain- 
tiff Hud  without  fault  or  negligence  on  bis  part, 
set  fire  to  ruliblah  and  trash  upon  Ihe  grounds 
which  Ibe  defendant  uaed  fur  operating  trilna 
of  cars  upon  Ita  road,  which  Hre  communicated 
with  plalnlllf's  wood  and  consumed  the  same, 
elnce  In  such  case  negligence  In  permitting  Ihc 
spread  of  the  lire  to  contiguous  property  consti- 
tutes the  gist  of  the  action,  rutsburgb,  C.  & 
St.  L.  K,  Co.  v.  Culver,  80  lud.  409, 

And  the  same  rule  applies  to  bd  allegation  of 
negligence  In  falling  to  provide  Ita  locomotlvo 
with  ;/roper  spark  arresters  whereby  rubbish 
vna  act  on  Ere,  and  such  nre  esrnped  from  the 
premises  o(  Itie  defendant  and  set  lire  and  de^ 
siroyed  the  plalntltTs  wheat.  Indians,  B.  k  W. 
R.  Co.  T.  Adamson,   00   Ind.  60. 

In  the  atxjve  case,  Louisville,  N.  A.  k  C.  It. 
Co,  V.  lirlnning,  »1  Ind,  3S1.  <nfra,  was  dls- 
tingulabcd  upon  Ihe  ground  that  In  that  case 
it  was  not  only  averred  that  the  defendant  neg- 
ligently set  nre  to  di-y  graas  on  Its  right  of 
way,  bnt  also  that  It  negligently  suffered  and 
permitted  the  hre  to  spread  from  Ita  right  of 
way  to  adjoining  landa  and  thence  to  the  lands 
of  the  plaintiff,  and  I-oulsvllle.  N.  A.  k  C.  R. 
Co,  V.  Ilanmann,  ST  Ind.  422,  infra,  waa  dlstln- 
gulabcd  upon  the  ground  that  there  It  was 
avern-d  Ihal  Ihe  deteudunt  ao  negligently  con- 
ducted Ibe  running  of  one  of  Its  engines  thnt 
It  flred  the  grnss,  weeds,  and  rubblah  along  lis 
(rack,  and  that  aald  engine  Qred  the  grass  and 
Dtbcr  combustible  material  grown  and  accum- 
ulated upon  the  land  In  the  vicinity  ot  adjoin- 
ing  land  lying  between  the  railroad  ana  tb« 
plalntlff-B  land. 


::.,  Google 


iwe. 


Else  V.  Obcook  Shobt  Like  R.  Co. 


Bo,  ■  complaint  Id  ao  action  afalnit  a  ratl- 
■Mid  cotppany,  atlFglog  that  (be  railroad  nins 
near  tbe  rarm  of  ■  tbird  party  and  tbal  tbe 
IKviutna  of  nld  third  party  were  fired  from 
■parks  and  coals  emitted  from  a  paulng  loco- 
motive twlonglng  to  defendant,  and  tbat  uld 
-deTendaut  careleaaly  and  negllscntly  omitted  to 
proTlde  KBld  JDcomotlre  witb  ■niDcIent  and 
proper  tp»tk  aiieaters,  and  permitted  the  spark 
acT«*tera  lined  to  become  detective,  and  Ibat 
coali  of  Bre  emllted  tberefrom  set  lire  to  the 
firemlsea  al^iteiald.  which  commanlcated  to 
lands  of  (be  plalntllt,  deslrrjrluB  his  properly, 
chariEes  n^llience  wKb  relation  to  the  apark 
arrealrra  on);,  imd  Is  iDSUlDclent  on  drmnrrer 
Jn  falllDR  to  allege  that  the  rallnkad  companr 
was  negligent  In  permlttinK  the  (Ire  to  spread 
rmn  the  tbIrd  psrty's  land  to  the  Innd  of  tbp 
plBlntm,  and  In  falling  to  abow  that  tbe  Injury 
to  plnlntllTs  land  was  tbe  proximate  result  ot 
(be  defendant's  negllgeore.  Lake  Erie  &  W.  R. 
Co.  T.  Ulllvr,  0  Ind.  App.  192,  36  N.  E.  42S : 


Lake  Krie  &  W.  It,  Co.  v.  I'ettljobn.  B  Ind.  App. 
40o.  30  K.  E.  420. 

In  Ljike  Krle  &  W.  R.  Co.  V.  Jllller,  0  Ind. 
App.  WJ.  36  N.  E.  428,  mipra,  previous  Indi- 
ana rases  in  itblrh  the  conclndlng  chnrge  ot 
tbe  complaint  avera  that  tbe  fire  waa  caused 
iFbolIy  by  the  fault  and  negligence  ot  Ihe  de- 
fendant, were  dlatlngnlshed  upon  tbe  ground 
thBt  there  Is  no  such  averment  In  the  complaint 
In  IbU  actl<i.n. 

Llkewl^, 'an  averment  la  an  action  ajfalnsl 
*  railroad  company  that  Ihe  employees  and 
workmen  «(  tlie  defendant  permitted  or  suf- 
fered Ore  to  escape  from  Its  right  of  way  to 
Ibe  philntlfTa  land,  without  statlDg  that  the 
«ompanjr  thus  permitted  or  suffered  It,  cannot 
Iw  upheld,  where  It  does  not  appear  Hint  the 
*mployees  and  workingmen  were  then  engaged 
la  the  line  of  their  employment.  Ixiulavllle,  N. 
A.  g.  C.  It.  Co.  V.  I-almer.  13  Ind.  App.  161,  3D 
N.  B.  SKI.  41  N.  E.  400. 

But    the   oegllgeace   charged    In   a    complaint 


rsUro 


;  that   I 


neglli^entlj  permitted  combustible 
cnmulate  upon  Its  right  of  wsy  and  negllgeatly 
failed  to  remo^-e  tbe  same,  snd  that  fire  caught 
-therein,  and  through  the  csrelesBUeaa  and  ncg- 
llgeni-e  of  defendant  was  permitted  to  spread 
to  plslntlirB  Innd  where  It  destroyed  his  prop- 
«rty.  relates  (o  tbe  spread  of  tbe  Are  ;.Bnd,  thus 
eonstrued.  the  complaint  la  sufflclent  on  demur- 
Ter.  Chlcsgo  &  K.  H.  Co.  T.  House,  lU  Ind. 
App.  134.  37  N.  K.  731. 

And  a  couiplalnl  In  such  an  action  by  tbe 
«<rner  ot  land  adjoining  the  right  of  way  bI. 
leglng  that  n  dee  on  the  defendant's  right  of 
way,  by  the  carelessness  and  negligence  of  the 
^(endnnt,  waa  allowed  to  spread  from  sncb 
right  of  way  to  the  pliilutirTB  property.  Injuring 
It.  anfflclently  avers  that  tbe  defendant  negli- 
mntly  sulfei'ed  or  caused  the  Are  to  earape  from 
tls  right  o(  way  to  theplBlnlHTs  prcmlaea.  Lake 
Erie  &  W.  B.  Co.  v.  Criffln,  S  Ind.  App.  47,  Sr. 
H.  E.  396 :  T*rr«  Haul*  A  L.  R.  Co.  v.  Walab, 
11  Ind.  App.  IR.  HN  N.  E.  S34 :  Chicago.  Ut. 
L.  A  f.  It.  Co.  V.  William*,  131  Ind.  ZO,  30  N.  E. 
OK*.;  riltsbnrgh.  C.  &  St.  I..  It.  Co.  v.  Illton, 
110  iDd.  223.  11  N.  K.  SSn:  Wjibaah,  St.  L.  ft 
F.  R.  Co.  V.  Johnson,  06  Ind.  44 ;  Black  t. 
Aberdeen  «  W.  B.  U.  Co.  115  N.  C.  667.  20  R. 
B.  71».  DOei  llangen  v.  Chicago,  U.  i  St.  I'. 
B.  Co.  3  a.  D.  3U4.  53  S.  W.  T69. 

And  It  Is  RiilBclent  on  demurrer  for  want  of 
•dfficlent  tacts.  Plttsburgb,  C.  ft  Bt.  L.  R.  Co. 
T.  niion,  110  Ind.  225.  11  N.  E.  285;  Terre 
naute  ft  L..  H.  Co.  r.  Walsh.  11  Ind.  App.  13. 
38  N.  E.  534. 

And  It  la  also  sulBrleDt  to  warrant  an  Instruc- 
(toa  to  tbe  jury  wItb  reference  to  tbe  damagea 
«g  L.  It.  A. 


niSered.  Black  *.  Aberdeen  ft  W.  B.  R.  Co. 
lis  N.  C.  B6T.  20  B.  E.  713,  BOS. 

And  It  ts  not  subject  to  objection  that  the 
si  legation  as  to  tbe  spread  of  the  Are  and  de- 
atrucdoD  of  Ihe  property  are  not  aumdeut  In 
that  It  does  not  charge  that  the  fire  reached 
and  destroyed  plslntllTs  property  by  a  contlD- 
oous  burning.  Chicago,  St.  L.  ft  P.  R.  Co.  v. 
Williams.  131  Ind.  31),  30  N.  E.  6B6. 

So,  a  general  averment  at  the  close  of  a  com- 
plaint against  a  railroad  company  tor  negli- 
gently permitting  fire  to  escape  from  Us  right 
of  way  to  premises  of  the  plaintiff  la  suOIcIeot 
to  chatacterlie  aa  negligent  oil  that  the  defend- 
ant bad  done  or  permitted.  Louisville.  N.  A. 
ft  C.  11.  Co.  V.  Palmer.  13  Ind.  App.  161,  30 
V.  E.  8S1,  41  N.  E.  400 ;  Brlukman  v.  Bendor. 
02  Ind.  334:  nttshurgh.  C.  ft  St.  L.  R.  Co.  v. 
Joneo,  5(1  Ind.  406.  44  Am.  Rep.  334. 

And  a  complaint  In  such  an  action.  atteBlDg 
that  aparka  and  fire  escaped  from  a  tocomotlv* 
and  negligently  set  Are  to  grasa  upon  the  plain- 
titTg  land  and  burned  snd  dCKiroycd  It,  and  that  . 
siild  (Ire,  Injury,  and  damagea  were  caused 
wholly  by  tbe  neglect  and  careleaanesa  of  the 
defcnihtnt.  though  not  aptly  worded,  fairly 
charges  la  general  terms  (bat  the  plaintiff's 
property  was  destroyed  Uy  Bre  which  escaped 
from  the  d-ifeudant'a  englnea  through  neglect 
and  carelcaanpaa,  and  Is  not  subject  to  demur, 
rer.  Ohio  ft  M.  R.  Co.  v.  Mci'artney,  121  Ind. 
385.  23  N,  K.  258. 

Nor  la  a  comp:fllnI  In  auch  an  action,  alleging 
negligence  of  the  defendant  In  a  I  low  log  dry 
graai.  weed*,  and  other  combustible  material 
to  accumulate  and  remain  upon  Its  right  of  way 
at  a  time  when  a  drought  prevailed,  and  that 
tbe  detendaut  by  Its  agenta  and  servants  so 
negligently  conducted  the  running  of  one  ot  Its 
engines  that  It  fired  said  grasa  nnd  other  com- 
bustible malerlal,  und  that  such  arc  destroyed 
plnlnim's  property  and  was  wholly  Ihe  result 
of  the  carelessneaa  and  negligence  of  the  de- 
fendsiit.  objectionable  aa  contiilulug  no  allega- 
tion that  detendant  negUgcnily  permitted  Hro 
to  ea.ape  from  Ita  right  of  way  to  the  land  of 
pialntllf.     Louisville,   N.  A.  ft  C.  R.  Co,  T. 


Il.inmi 


1.  422. 


So,  objections  lu  sn  action  agalUBt  a  railroad 
company  tor  negligence.  In  which  the  complaint 
alleged  that  tlie  plalntlR  owned  land  near  tbe 
railroad,  and  that  the  defendant  negligently 
permltleil  combustible  mnterlsl  to  accumulate 
upon  Its  right  ot  way  In  proiliplty  to  plnlntirs 
land,  end  that  by  Its  sgcnts  and  employees  It  - 
so  negligently  conducted  the  running  of  Us  en- 
gines thut  an  engine  tired  It,  and  defendant 
carelcBSly  and  negligently  permitted  tbe  fire  to 
spread  from  lis  right  of  wny  to  adjoining  lands 
snd  thence  to  tbe  laniU  ot  the  plalutilT,  and 
that  Ibe  engine  was  not  In  proper  condition  to 
pre>ent  fire  cscnplng,  nnd  that  Ihe  Are  was  ■ 
continuous  one,  bumlDg  over  tbe  Intervening 
Kpace  and  destroying  pi'operty  on  plaint  I  iTa 
land,  that  It  Is  not  stated  how  neat  plHlntllTs 
land  U  to  Ihe  railroad.  In  what  pank-ulsr  thn 
ei^ne  was  defective,  whnt  Ihe  negligent  act). 
on  tlie  part  ot  tbe  defendant  were,  or  that  tbe 
Injur)'  was  Ihe  nalurnl  nnd  proximate  resuli: 
ot  the  negligent  scIb  ot  the  defendant, — cannot 
be  talien  hy  demurrer.  The  proper  way  to  reach 
such  defects.  If  they  exlated.  Is  by  motion  lo 
make  the  complaint  more  speclHc.  Loulavllle. 
N.  A.  ft  C.  It.  Co.  V.  Krinnlng.  S7  Ind.  .151. 

Hut  Hlicre  n  complaint  against  a  rallrond 
company  tor  damages  resulting  from  an  escape 
ot  Hra  from  Ita  right  of  way  avers  negligence 
on  the  part  of  the  company  In  permlltlug  a  Ore 
started  on  itii  right  ot  way  tu  escape  therefrom 
to  Ihe  adjoining  premlBes.  It  the  averment  Is 
Indefinite  and  uncertain  tbe  defendant  msy  by 
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aoT. 

Aod  a  petition  In  sucb  an  action,  cbarglng 
tbat  (lerendant,  tbtough  Us  ageDlB  and  KrvRnta, 
n^llsently  penuilted  Bre  to  »cBpe  (rom  its  en. 
glue^  wli«rebf  flr«  was  communlcaled  to  plain- 
tlfTa  [enc«s,  Bhould  Ik  roiiulrcd,  on  motion,  to 
be  made  more  ap^^clflc  wltb  respect  to  tlie  time 
of  the  eegape  o(  the  Are,  so  Ihot  the  defendimt 
might  be  able  la  determiiie  who  Its  agcnlB  weru 
la  charge  uC  the  train.  Uvlrln  t.  St,  IjOuIb  A 
S.  y.  R.  Co.  K9  Mo.  106.  1  S.  W.  380. 

Such  n  complaint  by  an  owner  of  land  ad- 
Jolnlng  the  i-allroad.  allettlng  that  the  defend- 
ant negllgentl;  sulTered  lire  U>  escape  from  Its 
right  uf  way  ta  the  lands  of  the  plaintiff.  In- 
juring hl«  property  tbereon,  however,  Is  suffi- 
ciently apedflc.  and  will  not  be  reijulred,  on 
motion,  to  be  made  more  specific  by  staling  tbe 
acts  u'  negligence  imputed  to  tbe  defendant. 
Chicago,  St.  L.  &  P.  R.  Co.  T.  Barnes,  2  Ind. 
App.  213,  28  N.  E.  S2S. 

ADd  s  petition  la  auch  an  action  charging 
that  the  defendant  negligently  ran  a  specified 
10e«matlTe  so  that  fire  was  permitted  to  ea 
cape  to  plalntlfTa  farm  and  to  the  right  of  wny. 
and  that  It  negligently  permitted  combustible 
matter  to  accumulate  and  thereby  aet  Bre  to 
property  belonging  to  the  plaintiff,  sufflclenlly 
■tales  the  speclBc  acta  of  negligence  relied  on 
(or  recovery.     Palmer  y.  Mlaaourl  P.  B.  Co.  76 

Mo.  aiT. 

In  the  above  case,  IValdbler  t.  Hannibal  k 
St.  J.  It.  Co.  71  Mo.  514,  In/™,  XIV.  d.  3, 
waa  dlatlngiilahed  npoa  (he  ground  that  (here 
DO  direct  connection  between  tbe  negligence  and 
the  Injury  Is  ahown,  whereaa  here  the  negli- 
gence alleged  la  tbe  careless  mnnlng  and  man. 
agement  of  the  locomotive,  and  the  coDsequenre 
alleged  Is  the  escape  of  sparks  of  fire  by  which 
Dre  was  communicated  to  plalotlff'a  property, 
clearly  showing  tlie  connection  between  the  neg- 
ligence and  the  Injury. 

Bo.  a  complaint  la  so  actloo  agaiQBt  a  rail- 
road company  by  one  owning  land  adjoining  the 
right  of  way,  alleging  that  the  defendant  negli- 
gently allowed  combustible  rabblsh  (o  accum- 
ulale  and  remain  upon  its  right  of  way,  and 
Id  operating  locomotives  auch  rubbish  was  set 
OD  fire,  and  that  defendant  carelessly  permitted 
tbe  rtre  so  set  to  escape  from  the  right  of  way 
to  plaintiff's  premlsea.  there  Injuring  and  klll- 
.  Ing  trees  growing  thereon,  will  not  be  required 
on  moLlon  to  be  msdc  more  speclflc  by  stating 
more  panlcularly  the  acts  or  omissions  which 
constitute  defendant's  negligence  In  pormltllng 
the  fire  to  escape  from  the  right  of  way.  since 
reaaonalile  certainty  Is  all  that  can  be  practi- 
cally accompllnhed,  and  It  would  be  beyond  [he 
province  ot  pleading  to  aver  ^KclBcally  every 
possible  method  by  which  the  escape  of  the  Ore 
might  have  been  prevented.  Ohio  A  M.  It.  Co. 
V,  Wrape.  4  Ind.  App.  100,  30  N.  B.  428. 

Nor  will  It  be  required,  on  motion,  to  be  made 
more  specllic  by  stating  the  number  of  trees 
Injured,  the  iiiimljer  killed,  and  the  number  de- 
■troycd,  sod  the  numlier  and  particular  kinds  of 
oak,  and  tbe  number  and  aixcific  classlflcatlon 
of  all  other  kinds  for  which  damages  are 
claimed,  alnce  tbeae  are  matlera  of  erldence. 
which  would  be  treated  as  sarplosage  bad  they 
been  alleged.     IM4. 

And  a  complaint  la  such  an  action,  alleging 
that  the  defendant,  while  running  a  locomotive 
oo  Its  road,  carelessly  discharged  sparks  and 
coals  of  (Ire  therefrom  upon  Its  right  o(  wny. 
Igniting  combustible  materials  which  It  had  neg- 
ligently permitted  to  aceumaiate,  and  that  It 
carelessly  permitted  the  Ore  so  set  ont  to  es- 
cape and  eommunicate  to  plalntKTi  premises 
69  L.  R.  A. 


adjoining,  where  it  destroyed  his  crops,  will 
be  reigulivd.  on  motloa.  to  be  made  more 
ciflc  so  a.s  to  show  in  what  the  alleged  n< 
genra  In  discharging  conis  and  sparks  coosU 
^whether  in  Improper  equipment  or  cart 
operation. — the  gist  of  (he  wrong  tieing  a< 
gence  In  aulTering  the  Hre  to  escape  from 
premises  of  the  defendant:  though  the 
might  be  different  if  the  fire  had  been  con 
iilcated  directly  to  the  plalntliTa  property.  I 
&  il.  B.  Co.  V.  Trapp,  4  Ind.  App.  69,  30  > 


(h)  Other  allcifalfon*  M  general. 

An  allegition  that  the  defendant,  a  raliway 
company,  negligently  set  Bre  to  and  destroycA 
proiierty  of  the  pliilntlir  from  its  locomotlTes 
is  not  insufllclcnt  on  account  of  failure  to  alato 
the  facts  couslitntlng  the  negligence,  where  the 
mere  communicadon  of  fire  by  a  railway  eo- 
glne  is  of  Kaclf  snRlcIent  to  raise  a  prima  facia 
presumption  of  negligence.  Louisville  A  N.  R. 
Co.  V.  Marbury  Lumber  Co.  12S  Als.  237,  SO 
L.  R.  A.  620,  28  Bo.  438  :  Seska  v.  Chicago.  M. 
&  8(.  l:  It.  Co.  77  Iowa,  137,  41  N.  W.  598. 

And  it  Is  only  neoeaaary  to  allege  ajid  prove 
that  tbe  Hre  complained  of  was  cauaed  by  the 
operation  of  the  defendant's  rnllrond  to  make 
out  a  prima  fade  case  for  damnges  caused 
thereby,  under  Kan.  Gen.  Stat.  •)  laai :  and  a 
petition  containing  such  nn  nllegatlon  is  not 
subject  to  demurrer,  or  to  a  motlort  to  make  It 
more  dellnlte  and  wrlaln.  l-'x.  Scott,  W.  &  W. 
R.  Co.  V.  Tubbs.  47  Kaii-OSO.  28  Par.  612. 

In  the  above  case,  St.  I.ouIb  &  8.  P.  R.  Co.  T. 
Fudge,  39  Kan.  548,  18  I'ac.  720.  Intra,  WB> 
distinguished  on  (h«  ground  that  that  case  wa> 
decided,   or  Intended  to   be  decided,   under  the 

So,  a' complaint  In  an  aclloa  nga.!nBt  a  rail- 
road company,  alleging  that  the  defeodant  neg- 
ligently permitted  combustible  material  to  ac- 
cumulate on  Ita  right  of  way  and  aet  fire  there- 
to, and  negligently  permitted  It  to  escape  ta 
the  lands  of  an  owner  adjolDlag  the  right  of 
way,  is  not  bad  for  want  of  an  averment  that 
tbe  are  was  caused  by  some  negligent  act  or 
defective  machinery  of  (he  defendant.  Lako 
F.Tie  A  W.  R.  Co.  v.  Clark,  7  Ind.  App.  165,  34 
N.  K.  5*7. 

And  a  declaration  Id  sach  an  action,  alleging 
that  the  defendant,  while  using  a  iocomotiva 
and  other  rolling  stock  on  its  road,  aa  negli- 
gently managed  It  that  the  plaintiff's  cotton 
mill  was  set  on  fire  by  sp:irks  from  said  loco- 
modvc,  Is  not  subject  to  objection  (bat  the  la- 
Jury  was  charged  to  have  been  occasioned  by 
the  coreless  management,  not  of  the  engine,  but 
of  the  fire  In  the  engine,  since  the  monageiaent 
of  an  engine  conRlHla  in  part  of  the  manage- 
ment of  the  fire  which  generates  Its  motlfv 
force.  BmKh  v.  Old  Colony  t  N,  R.  Co.  10  R. 
1.  22. 

Nor  is  n  compliilnt  In  such  nn  action,  alleging 
that  the  defendajit  negligently  suffered  coals 
and  sparks  of  fire  to  escape  from  Its  locomotive, 
which  set  lire  to  combusllbles  which  defendant 
negligently  Bllffirrd  and  permitted  to  gather 
and  wniBln  on  its  right  of  way,  near  to  and  ad' 
joining  plnlndff'a  lands,  and.  spreading  to  aal<t 
lands,  buni(.d  his  fences,  grass,  corn,  and  soli. 
demurrable  on  the  theory  that  the  gravamen  of 
the  action  Is  (be  burning  of  (he  fences,  corn, 
crops,  grass.  e(c.,  and  not  the  Injury  to  the  salt, 
since  the  pleader  had  (he  right  to  charge  th» 
burning  of  numerous  objects.  Chicago  &  B.  R. 
Co.  V.  Smith,  e  Ind.  App.  262,  33  N.  K.  241. 

And  a  charge  in  a  complaint  against  a  rail. 
road  company  in  an  action  by  one  who  had  piletf 
up  wood  near  tbe  defendant's  line  of  railroad, 
that  Ibe  defendant,  without  any  llccase  M  t» 
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-do  from  the  plalutlir.  and  without  rigbt.  un- 
tawfiitl;  bnrned  op  aud  deatroyed  iiald  vfood. 
la  a  direct  charee  that  the  defeadaiiC  bumed 
and  dulrojed  tlie  plaint  I  ITa  wood,  and  la  >ulB- 
clent.     I'lltahurgb,  C.  A  St.  L,  R,  Co.  T.  CuWer, 

■«o  ind.  ieo. 

So.  a  complain!  In  an  afUoDngalaat  a  railroad 
-companr  that  It  negligently  ran  Ita  train  fllled 
with  oil  over  Its  track,  wlilrh  was  defective. 
«t  a  rale  of  apeed  forblddpn  by  ordinance,  and 
that  the  train  wag  wreckpd  by  reason  Ibereof. 
and  the  oil  llowed  nn  to  plalntllTs  premlMS  and 
caught  fire  and  destroyed  ber  property,  itatea 
a  good  enu<c  of  action  for  negUgpnce.  JjVe 
Brie  a  W.  K.  Co.  T.  Loader.  T  Ind.  App.  .137, 
B*  N.  B.  447.  747. 

And  wblie  a  complaint  In  sueb  an  acllon.  al- 
leging that  the  defendant  negligently  permitted 
great  quantltlei  of  combaatlble  materials  to  ac- 
cumulate along  the  line  of  Ita  road  where  It 
paaaed  through  plolDlllTs  farm,  and  that  the 
-defendant,  by  Its  agents,  servants,  and  -  em- 
ploye«e,  ran  a  Ineomotlve,  over  that  portion  of 
Its  road  which  waa  not  provided  with  a  hu(B- 
clent  spark  arrester  to  prevent  the  discharge 
at  sparks  of  Qrc  and  live  coals,  and  thot  such 
rubblah  became  Ignited  and  the  &re  wag  by  the 
•aid  mltblib  negligently  communicated  to  the 
plaintiff's  field,  which  was  fired  thereby  and  de- 
stroyed plalnllETs  property,  does  not  contain 
the  uiactneas  ajid  precision  whli4i  character- 
tie  ■tlltul  or  careful  pleading.  It  aufflclently 
appears  tbcrefrom  that  the  negligence  referred 
lo  was  Intended  to  be  Iniputed  to  the  defendant. 
and  Is  good  on  demurrer.  Lonlsvlllr,  N.  A.  & 
C  R.  Co.  V.  I'arks.  07  Ind.  807. 

And  while  such  a  petition  should  be  required 
to  be  made  more  specltlc  on  motion  by  stating 
what  Iraln  caused  the  Injury. — whether  It  was 
a  freight  or  a  passenger  train,  and  whnt  dlrec. 
tlon  It  was  going, — refusal  to  require  It  to  be 
made  more  speciHc  In  this  respect  la  not  a 
ground  for  reversal,  whera  It  apiwan  thiit  some 
of  the  semnts  of  the  company  were  present 
when  Ibe  Qre  escaped,  and  that  they  bad  the 
anino  Information  with  respect  thereto  as  was 
potaessed  by  the  plalatllf.  Ulsaourl  P.  B.  Co. 
T.  Merrill.  40  Kan,  404,  19  Pac.  793. 

And  the  overruling  of  a  motion  to  make  sncb 
a  complaint  more  specific  by  stating  therein! 
what  train  tbe  engine  which  started  the  flro 
romplalned  of  belonged  to  la  not  reversible  er- 
ror, since  Ibe  motion  Itself  was  IndeBnIte,  and 
•ihould  have  speclfled  In  what  respects  tbe  de- 
fendant wished  the  engine  to  be  IdentlDed  In 
such  a  manner  that  it  would  be  apparent  tbnt 
the  kustalning  of  the  motion  would  be  bene- 
flcial.  tTilcago  A  K.  E,  Co.  ».  Kreig,  22  Inl 
App.  30H.  S3  N.  B.  10S3. 

So.  while  an  allegation  In  a  complaint  In  an 
fiction  for  damages  against  a  railroad  company 
for  tbe  destmctlon  of  plalntDTa  mills  by  tlra 
.«nitted  from  a  locomotlvo  oparated  by  the 
agenls  of  the  defendant,  that  an  engine  of  the 
defendant  was  Imperfectly  constructed  and  nn- 
akllfijlly  nnd  negligently  run  snd  laanaged.  and 
that  by  reason  thereof  It  caused  the  destruction 
«t  the  plalntllTa  property,  not  undertaking  to 
Identify  any  particular  engine,  la  Indeflnlte  as 
to  the  engine,  and  liable  to  a  motion  to  be  made 
more  definite,  where  It  Is  suIScIently  speclllc.  In 
-connection  with  other  fncls  alleged  as  to  time 
and  place,  to  enublc  the  defendant  to  ascertain, 
with  a  reuuinable  degree  of  certainly,  what  en- 
■:lDe  passed  nt  the  time  alleged,  and  the  claim 
is  that  It  Is  BO  apeclOc  as  to  Identify  tbe  par- 
tlcniiir  engine  and  limit  the  plalnim  to  bis 
proof  to  that  engine. — it  may  be  taken  for 
■granted  that  the  allegation  la  somdently  def. 
Inlte  lu  enable  the  defendant  to  ascertain  tbe 
■cnglm  which  cnuaed  the  1m*,  and  prepare  It- ' 
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self  to  meet  Ihe  cause.  Koonti  v.  Oregon  H.  A 
Nav.  Co.  20  Or.  3,  23  I'ac.  R20. 

Itnt  o  petition  In  an  nctlan  tor  damages  on 
accouut  of  property  bumed  on  plaintiff's  land 
by  n  lli-e  set  out  from  an  engine  operated  on  de- 
tendant'E  rsllroud,  which  dues  not  allege  that 
the  defendant  was  negligent  as  to  tbe  construc- 
tion nf  the  engine,  or  that  the  engine  was  neg- 
ligently or  Improperly  constructed,  la  not  suffl- 
cleat  to  support  an  Instruction  to  the  Jury  that 
It  they  found  that  tbe  Are  was  caused  through 
the  negtlgcnoe  of  Ibe  dcfeudnut  in  the  conBtrnc- 
tlon  or  manngement  of  Ihe  engine,  damages 
should  be  swarded.  Uillcr  v.  Chicago.  U.  ft 
St.  V.  R.  Co.  78  Iowa,  71S,  41  N,  W.  2S. 

In  Wise  r.  Juplln  B.  Co.  S5  Mo.  178.  bow- 
ever.  It  was  held  that  a  petition  In  an  action 
against  a  railroad  company  alleging  that  the 
defendant  negligently  ran  snd  controlled  one  of 
its  engines  so  ns  to  permit  Are  to  escape,  where- 
by pi-tlDtlcr  was  Injured,  states  a  good  cause  of 
action,  though  negligence  In  fslilng  to  provide 
0  proiierly  constructeiJ  aud  equipped  engine  is 
not  mentioned:  and  that  an  InBtnictlon  on  the 
trial   wltb   reference  to  such  [allure  Is  not  a 

8o,  an  allegation  In  a  complaint  against  a 
railroad  ronipsny  that  tbe  defendant  negligent- 
ly and  csreleBBly  took  and  permitted  Are  to  ba 
taken  from  Its  engine  and  placed  upon  tbe 
ground  In  and  among  strnw  snd  stubbie,  and 
thereby  allowed  It  to  communicate  to  and  con- 
sume plalntllTs  property,  is  insuDclent  to  Jus- 
tify s  recovery  on  the  sole  ground  that  the  de- 
fendant waa  negligent  In  not  eitlngulshlng  the 
nre  after  It  had  been  taken  from  Ibe  engine. 
I.Ieuallen  v-  Uusgrove,  33  Or.  2S2,  S4  Tac.  200, 
U64. 

And  a  petition  alleging  that  tbe  defendant 
negligently  permltLed  Ore  to  escape  from  Its 
engines  upon  its  road,  whereby  Are  waa  com- 
municated to  plain  tirs  fences,  contains  no 
charge  whatevec  o(  negligence  In  permitting 
dry  grssa  to  accumulate  upon  the  right  of  way, 
and  thflt  Issue  should  not  be  submitted  to  the 
Jury.  Mplvin  v.  8t.  Louis  i  8.  F.  B.  Co.  80 
Mo.  100,  1  R.  W.  380. 

Kor  la  a  petition  In  such  an  action,  alleging 
that  defendant  negligently  permitted  larga 
quantities  of  dry  grass  to  accumulate  upon  Ita 
tight  of  way  near  plalotttTs  premises,  and  that 
its  servants,  agents,  and  employees  running  lla 
engine  over  the  road,  negligently  permitted  It 
to  cBst  out  sparks  and  conis  which  set  are  to 
the  diy  grass,  whlcb  Hre  spread  to  the  land  of 
plaintiff,  sul&clent  to  support  a  flnding  that  the 
negligence  of  tbe  company  consisted  Id  lome 
defect  In  the  engine.  St.  Louis  &  S.  F.  R.  Co. 
V.  Fudge,  3U  Knn.  E43,  IB  Pac.  720. 

But  an  allegation  In  a  petition  In  ancb  an  ac- 
tion sgnlnst  a  railroad  company  for  negligently 
managing  its  train  and  failure  to  employ  suit* 
able  means  to  prevent  Ibe  escape  of  fire  from 
Its  engines,  that  the  company  was  stso  negli- 
gent lu  permitting  combnMible  material  to  ac- 
cumulate on  tbe  road,  does  not  no  broaden  the 
charge  as  to  make  Knn.  I«ws  1S83,  chap.  15!}, 
prescribing  the  rule  In  actions  for  d.imnges  by 
Are  caused  by  tbe  operation  of  a  railroad,  in- 
applicable on  the  theory  that  caring  for  tbo 
right  of  way  Is  not  oppratlni;  a  railroad  with- 
in the  terms  of  that  net.  Missouri  F.  K.  Co. 
V.  Merrill.  40  Knn.  404.  10  rs".  793, 

And  n  complaint  against  a  railroad  company, 
alleging  that  llie  defendant's  engine  wna  no 
negligently,  carelessly,  and  insufficiently  con- 
structed and  equipped  as  to  emit  and  tbruv 
out  large  aparka  of  Are,  la  broad  enough  to  lu- 
clnde  Ihe  condition  of  the  engine  for  arresling 
sparks,  whether  Its  detects  in  that  respect  re- 
sulted from  the  original  construction  or  fram 
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parts.     Smlch  t,  Cbli^ago, 
4  S.  D.  71,  55  N.  W.  717. 

And  It  la  sufUclcnt  to  support  ■  special  flnd- 
Ing  or  the  Jur;  that  tbe  opgl  Iftence  of  (be  de- 
fendant wlilcb  caused  tbe  damage  to  the  plala- 
tllf  was  the  c:ondltlon  ot  Its  locomotlTe.     Ibid. 

So,  ■  petition  chai-Kint;  that  lire  was  caased 
by  the  negllKence  of  the  defendant's  agecla  and 
employees  la  aperatlug  its  locomotlTei  !s  suF- 
flcletit  to  requli-e  proof  on  tbe  p»rt  of  the  de- 
fenijnnt  to  rvbut  the  prima  tacle  caae  made  by 
plnlnllir,  by  ahowlns  that  auch  engines  were 
Itrovlded  vrlth  Decessary  sparli  arresten,  that 
they  were  In  good  repair,  and  tbat  they  were 
properiy  managed,  and  doea  not  reatrlct  the 
proof  to  Ibe  meie  banilllug  of  the  loeomotlre 
by  tbe  engineer.  Irreapectlre  of  the  defeetlre 
character  of  the  engine  for  preventing  the  es- 
cape of  fire.  Texas  1  P.  B.  Co.  v.  Oalns  (Tei. 
Civ.  Apr)  26  8.  W.  873. 

And  under  the  rale  tbat  a  liberal  view  la  to 
be  taken  of  pleadings  In  suits  before  a  Justice 
of  the  pence,  a  bill  of  particulars  In  such  a  ault 
against    a  railroad  company,   alleging  that 
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leaHly  and  DegUgenCly,  nnd  that  It  failed  to 
employ  suitable  means  to  prevent  Ibe  escape  of 
fire  from  the  engine  tbat  waa  hauling  tbe  train, 
and  that  It  permitted  combuatlble  matter  Id  re- 
main on  tbo  right  of  way.  and  that,  by  reason 
of  Ita  n^U^ence.  Are  escaped,  stales  a  cause  of 
action.  Missouri  P.  U.  Co.  t.  nennlng,  4S  Kan. 
485,  -29  I'BC.  5W7. 

Likewise.  In  Txiulsvllle  &  N.  R.  Co.  v.  Ulller. 
100  Ala.  bOO,  IH  So.  Q8».  It  waa  beld  that  a 
complaint  alleging  damages  to  the  plalntllf 
caused  by  flrt  from  the  engines  operated  by  the 
defendant  dpstroylng  his  fence  and  a  building, 
all  of  wblcb  was  caused  by  tbe  negligence  ot 
the  defendant,  counla  upon  whatever  negllgeiice 
caaaed  tbe  bre  to  atari  and  to  Injure  the  plaln- 
tllTs  premises,  and  recovery  may  be  bad  upon 
proof  of  any  negligence  Ihe  proilmate  cause 
or  the  In.Iury.  whether  It  was  done  In  respect  lo 
the  equipment  of  Ihe  engine  or  the  preveDIIon 
of  Ibe  escape  ot  gparks.  or  In  respect  to  the  con- 
dition of  the  roadwsy  whereby  It  readily  be- 
cami>  Ignited  from  hre  escaping  from  the  engine 
whether  negligently  or  not;  but  there  appears 
to  have  been  no  objecllon  lo  the  complaint  upon 
the  ground  that  negligence  was  not  sufficiently 
■tated,  tbe  cuestlou  appearing  to  have  been  one 
as  to  the  proof  admlsBlhle  uuder  II. 

As  to  allegations  of  negligence  in  setting  Bres 
by  others  not  railroad  companleii,  see  Keating 
V.  Brown.  30  Minn.  0.  Ti  N.  W.  009:  Kelley  v. 
Anderson.  15  a.  V.  10".  87  N.  W.  578,— infro, 
XXI.  c. 

XI.   ipptlcatleu  of  rvlct  1o  negUocnce  0/  ili'cel 


The  rule  as  to  pieadlng  negligence  In  actions 
against  ilreet  railroad  companlea  le  certainly 
■to  moi-e  atriit  with  reference  to  averring  negli- 
gence than  that  applicable  to  ordinary  rall- 
roada,    but   Is  probably   aomewhat   mote   liberal 

street  railroada  operate  In  public  street^  where 
Ihe  person  Injured  could  seldom  be  regarded  as 
n  trespoiser,  and  would  not.  therefore,  be  called 
upon  to  show  his  right  to  he  at  the  place  where 
he  was  when  Icj'ired. 

Thus,  it  la  sulBclenI,  Id  en  aclioa  agnlnst  ■ 
street  railway  company  for  damages  for  per- 
sonal Injuries  allseed  to  have  been  caused  by 
the  negligence  of  the  defendaat  Id  running  n 
car  agnlnst  tbe  plaintiff  In  the  operation  of  lis 
railway,  to  allvge  such  negligence  generally, 
Sbenners  v.  West  Side  Street  R.  Co.  74  Wis. 


447.  43  K.  \V.  103:  CDnaiimers'  Electric  Llgbt 
A  S.  H.  CO.  V.  I'ryor  {I'la.l  82  So.  797. 

And  a  general  allegation  of  negligence  In  run- 
ning a  car  against  plaintllT  warrant*  proof  that 
tbe  street  and  car  were  out  of  repair.     Ibid. 

And  a  declsralion  In  aucb  an  action,  alleging,. 
In  general  terms,  that  by  the  careless  manage- 
ment ot  Ibe  car  In  a  public  street,  by  tb» 
agenis  ol  the  defendant.  It  ran  over  ptalntira 
body  and  arm.  though  looaety  drawn,  la  good  on 
demurrer.  Urecse  v.  Trenlon  Horse  B.  Co.  5S 
N.  J.   L.  250,   If  Atl.   204. 

And  a  petition  In  sucb  an  action  by  parent* 
tor  damages  tor  Ihe  killing  ot  Cbelr  child, 
charging  that  the  child,  not  being  ot  yean  of 
dlacretlon,  was  near  lo  or  on  the  track,  in  plain 
view  of  persons  In  charge  ot  the  car.  and  that 
Ihey  [ailed  to  exercise  ordinary  care,  and,  by 
Ihelr  negligence  and  carelcssuess  ran  over  tba- 
child  and  killed  It  sufficiently  alleges  the  negli- 
gence of  the  defendant  and  Its  servauls.  Aus- 
tin itapld  Traualt  It.  Co.  v.  Cullen  (Tex.  Civ. 
App.J  20  S.  W.  2ii0. 

And  Buch  a  petition,  ststing  that  the  kllllDg 
of  the  cblld  was  tbe  resale  of  negllgenre  of  iIm 
oflicerB,  Bgenia,  employees,  and  servants  ol  lb* 
defendanl,  and  that  the  car  was  running  at 
about  12  mllea  an  hour,  and  at  aucb  a  rate  of 
Hpecd  the  motorman  driving  the  car  could  hai* 
seen  (he  child  upon  the  tracli,  Is  not  subject  t» 
eiceptlon  for  not  slleglng  the  tacts  constituting 
negligence,  or  what  oiBcer  or  servant  was  neg- 
ligent. San  Antonio  Street  B,  Co.  v.  Mechler. 
Cl'ei.  Civ.  App.J  2S  8.  W.  202. 

So,  an  allegation.  In  an  action  against  a 
street  railway  company  for  a  collision  with  tb» 
carriage  lo  which  the  peraon  Injured  was  rid- 
ing, that  tbe  defendant  negligently  drove  Its 
can  against  the  carriage,  la  sufficient ;  It  Is  not 
necessary  Co  set  forth  the  variety  of  circum- 
stances which  might  have  contributed  to  th» 
negllgiince,  since  that  would  be  to  plead  lb* 
evideuce.  ChicsHo  City  H.  Co.  v.  Jennings,  67 
III.  Apil.  37(1:  CItlieos'  Street  B.  Co.  v.  l«w*. 
1^  Ind.  App.  47,  BO  N.  M.  165;  Pope  v.  Kansa* 
City  Cable  It.  Co.  OS  Mo.  400,  12  3.  W.  801. 

And  II  warrants  proof  by  tbe  plalnCKT  t» 
Bhow  the  rate  or  speed  at  which  the  car  wa« 
running.  thnC  atich  speed  was  greater  Chan  al- 
lowed liy  tbe  city  ordinance,  and  that  in  ih* 
management  of  the  cor  the  warning  bell  was 
not  I'ling.  Traver  v.  Spokane  Street  It.  Co.  25 
Wash.  22S,  03  Pac.  284. 

But  such  a  pleading  is  indefinite  In  falling 
to  set  forth  Che  speclflc  facts  of  the  negligent 
act,  and  protaably  subject  to  motion  to  moka 
the  complaint  more  apeclflc.  Clllaens'  Street 
R.  Co.  V.  Lowe.  12  Ind.  App.  47,  39  N.  E.  165. 

So.  a  complaint  In  an  action  agalnsC  a  street 
railway  company  alleging  that  while  the  plain- 
tiff, a  cblld  of  nve  years,  was  In  tbe  act  of 
croaaing  a  designated  atreet  on  tbe  crosswalk, 
the  driver  of  a  street  car  so  negligently  and 
carelessly  managed  his  team  that  the  hornes 
knocked  her  down  and  Injured  ber,  distinctly 
BlaCes  negligence  In  the  management  and  ctoi- 
trol  of  Ihe  team,  and  Its  meaning  and  applica- 
tion are  definite  and  certain,  and  she  will  not  b* 
Inquired  to  state  what  act  ot  commission  or 
omlaalon  ot  the  driver  was  negligence.  Agnew 
V.  Brooklyn  City  K.  Co.  20  Abb.  N.  C.  235. 

Nor  is  an  allegation  in  such  an  action,  tliat 
the  defendant  by  Us  servants  so  carelessly  anil 
Improperly  drove  and  managed  one  of  Its  mo- 
tors and  trains  of  cars  that  said  motor  anA 
(rain  ot  cnra  ran  InCo  and  agnlnst  the  plalntlfTs 
carriage  and  crushed  and  destroyed  It,  subject 
to  oblecllon  for  vagueness,  uncertainty,  snd  In- 
dellnllenees.  or  to  special  demarrer  thereTor. 
since  In  such  case  the  pleader  could  not  know 
'  exactly  what  caused  the  failure  of  the  defend- 
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■nt'a  BerrtntB  to  propetlr  drlrc  uid  muiige 
Ibe  motor  ctr.  ChlOBO  City  B.  Co.  t.  Jen- 
olDKB.  IST  111.  STl,  41  N.  K.  620. 

In  tbe  iboTc  case.  CblFsgo,  B.  k  Q.  R.  Co.  t, 
Harwood.  »0  111.  <25,  mpro,  VIII.  c,  and  X.  b, 
1,  WIS  dlBtlQEUlBhed  on  tbe  ground  that  the 
declaration  bere  Ib  full  Id  Its  allegation*  cbarg- 
bip  tbe  rolllalon  directly  to  tbe  caxeleaaneaa 
and  icinmanagemeot  of  tbe  serranta  draw- 
ing and  managing  the  motor  car,  wblle  tbere 
tba  cbarg«  icaa  made  against  tbe  company  gen- 
er»l!j  witbout  reference  to  the  conduct  of  Ihe 
aervanta  employed  by  It. 

And  a  declarattOD  In  an  action  for  an  Injury 
In  a  collision  caaaed  by  a  street  car  striking 
the  rear  end  of  plalntilTB  wagon,  charging  neg- 
ligence In  the  maoagement  of  the  car,  where- 
by It  waa  pcrmltled  to  run  with  great  speed 
and  force  acalnst  the  wagon,  la  suOlclently  ape- 
clflc  In  Its  description  of  aegllgence  to  warrant 
proof  tbat  the  plaintiff  was  upon  the  track,  of 
(be  rate  of  apeed  of  tbe  car,  of  tbe  fact  that 
tbe  wagon  boa  fell  upon  plalntlS,  and  of  the 
fact  tbat  one  track  waa  bigber  tban  tbe  other, 
and  of  Its  general  coudltlon.  Buiih  t.  St. 
Joacpb  a  B.  H.  Street  R.  Co.  113  Mich.  613, 
71  N.  \V.  851. 

So,  It  la  not  neceaairy,  In  an  action  agaiost 
a  street  railway  company  tor  damages  for  an  lu- 
Jary  caused  by  frightening  a  borse.  to  ipedally 
•et  forth  In  tbe  declaratloe  the  Injudicious 
•onndlnp  of  tbe  gong  Hsanelementofnegllgence. 
Sounding  tbe  gong  la  an  Incident  to  the  running 
ot    tbe    ear,   and   a  general   averment  of  negll 
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Include  It.  Penjamln  t.  Holyoke  Street  K.  Co. 
160  Mass.  3,  3S  N.  E.  93. 

And  an  allegation  In  a  declaration  In  such  an 
action  for  a  personal  Injury  la  the  plaintiff  and 
■  be  breaking  of  hla  carriage  by  nn  electric  ear 
dne  to  tbe  borsc  becoming  frightened  at  the 
car  and  backln;  before  It,  that  tbe  motomian, 
aecing  that  tbe  car  waa  frightening  and  mak. 
log  the  horse  unmanageable,  did  not  slacken  and 
lessen  tlw  speed  and  nolae  of  tbe  car,  but  neg- 
ligently persisted  In  and  continued  Ihe  some, 
(hereby  causing  (tip  Injury,  Is  a  sufllclently  ape- 
clllc  averment  of  negligence.  Rlchter  v,  Cicero 
k  p.  street  R.  Co.  70  111.  App.  IBfl. 

And  H  petition  In  an  action  against  a  cable- 
car  company  by  a  person  injured  by  being 
thrown  from  bis  buggy  on  account  of  the  wheel 
ot  tbe  buggy  running  Into  the  slot  of  one  ot 
defendant's  railway  tracks,  alleging  that  by  rea- 
son ot  tbe  negligence  of  tbe  defendant  anld  slot 
or  opening  became  dangerously  and  negligently 
large  bo  as  to  permit  the  wheel  ot  plaJutllTs 
earrlnge  to  sink  down  Into  It,  thereby  causing 
(he  Injury,  Is  not  subject  to  objection  for  fall- 
ing to  allege  that  tbe  defendant  bad  notice  or 
knowledge  that  Ibe  slot  was  dangerously  wide 
at  tlie  pines  of  the  Injury,  tbere  being  no  rule 
of  pleading  requiring  such  an  allegation.  Keltel 
r.  B(.  Ixinls.  C.  A  W.  11.  Co.  SS  JIo.  App.  057. 

Bot  a  declamtloD  In  an  action  against  a 
atreet  railway  company  for  di^lDg  up  Ihe 
KTOund  on  the  street  and  Ibronlng  up  quanti- 
ties of  dirt  and  rubbish  Into  Ihe  street  ad]oln- 
log  the    track,  by   vbiFh  ihe  plainim's  buggy 
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tloo.  wbere  It  does  not  allege  any  neglect  ot 
duly  on  the  part  of  tbe  defendant  In  failing  to 
erect  and  maintain  barriers  or  danger  signals. 
Cowan  1.  Uusk^oQ  It.  Co.  84  Mlcb.  S83,  48 
N.  W.  160. 

And  FIb.  act  1891  (Rev.  Stst.  Appi.  p.  1008. 
chap.  40Tlf.  deflnlng  tbe  liability  of  railroad 
companies,  and  regarded  as  appllcsble  to  slreel 
railroads,  does  not  change  the  rule  ot  alleging 
negligence  in  actions  agnlnst  tbem  for  colliding 
with  persons  crossing  lis  (racks  to  tbe  extent 
AS  L   R.  A. 


ot  requiring  only  an  allegation  ot  Injury  or 
dnmsge  by  the  running  ot  locomotives,  cars,  or 

otber  macblaery  of  tbe  defendant  company. 
Consumers'  Electric  Light  k  Street  B.  Co.  v. 
Pryor   (Fla.)   32  So.  7[il. 

As  to  pleading  negligence  ot  street  railroad 
companies  causing  Injury  to  passengers,  ae* 
infra,  Xll.  b,  3, 

XII.  Applfcalfon  o/  nilas  la  negligenot  of  ear- 


a.  Of  goods  or  property. 

Tbe  facts  concerning  an  Injury  to  goods  or 
property  In  the  hands  of  a  carrier  are  usual iy 
more  within  tbe  knowledge  of  the  carrier  Ihao 
of  the  owner.  For  this  reason,  and  for  (bn 
reason  that  a  high  degree  ot  care  is  required 
ot  a  carrier,  so  that  a  loss  or  Injury  ot  itself 
alone  raises,  at  least  lo  some  eitent.  an  Infer- 
ence ot  negligence,  pleading  negligence  gener- 
ally iu  an  action  for  such  loss  or  Injury,  or  at 
least  a  statement  of  tbe  act  causing  tbe  Injury 
and  that  it  waa  negligently  done,  la  alt  tbat  la 
necessary. 

Thus,  a  general  charge  in  an  action  against 
a  railroad  company  for  alleged  negligence  in 
tbe  transportallon  of  a  load  of  bori>4B  whereby 
they  were  Injured,  tbat  tbe  defendant  negll- 
gently  bandied  Ihe  car  containing  the  horses  Id 
giving  momentum  to  tbe  (rain  .so  that  tba 
horses  were  Injured,  la  a  suSlclent  averment  of 
negligence  on  objection  to  (he  Introduction  ot 
evidence  thereunder.  Union  P.  R.  Co.  v.  Vin- 
cent, 5H  Neb.  171,  78  N.  W.  4.'i7. 

Aud  a  general  charge  of  negligence  in  an  ac- 

to  tbe  shipment  of  lumber  by  water,  tor  freight 
and  for  expenses  incurred  In  salvage,  is  good 
as  a  basis  for  proof  unless  objected  to  at  a 
proper  time  before  trial.  Conrnd  v.  De  Mont- 
court,  13S  Mo.  311,  39  8.  W.  805. 

Bo,  uo  allegation  In  a  petition  In  an  actioB 
against  a  railroad  company  for  an  Injury 
caused  by  delay  in  transportation  ot  cattle, 
that  ttie  delay  to  the  cattle  was  caused  by  ttra 
negligence  of  tbe  defendant,  warrants  the  nd- 
mlsalon  of  evidence  tbat  defendant's  track  at 
tbe  ploce  where  tbe  delay  occurred  wns  In  bad 
condition  to  Bbow  such  negligence.  St.  Louis, 
A.  &  T.  R.  Co.  V.  Turner,  1  Tex.  Civ.  App.  825. 
20  S.  W.  1008. 

And  a  petition  In  an  action  against  an  ex- 
press company  alleging  the  receipt  by  tbe  de- 
fendant from  (ha  plaintiff  ot  a  hog  tor  trans- 
portatlon  and  tbe  failure  to  deliver  tbe  aama 
at  Ibu  point  of  destination,  and  that  said  hog 
died  nblle  In  transit  (broitgh  the  negligence  of 
(he  defendant,  Is  sudlclent,  as  against  an  ob- 
jection that  It  falls  lo  state  a  cause  ot  acIloD, 
In  that  there  Is  no  allegation  ot  any  speclQc 
act  of  negligence  or  duty  neglected.  Lacbner 
Eros.  V.  AdHms  Eip.  Co.  72  Mo.  App.  13. 

Likewise,  a  good  cause  of  action  Is  staled  Id 
a  complaint  alleging  the  delivery  ot  gooda  by 
tbo  owner  to  aaolber,  and  (be  acceptance  by 
the  latter,  (o  be  carried  from  one  place  to  an- 
other without  reward,  and  tbe  loss  ot  «uch 
goods  by  tbe  bailee,  and  that  such  lass  waa  oe- 
caaloned  by  Uls  gross  negligence.  McCauley  T, 
Davidson,  10  Minn.  418.  Gil.  835. 

A  complaint  In  an  action  for  neglecting  and 
refusing  to  provide  cnrs  at  the  time  appointed 
and  na  retiuested  and  promised  for  the  trans- 
fer of  live  stock,  however,  charging  that  the  de- 
rendant  neglected  and  refused  to  provide  said 
^ral  days,  and  when  provided  n 


'cted  a 
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ick  with  r 


tonable  diligence,  should  be  made  □ 
ind  certain  on  motion  in  respect  to  the  dam- 
ages complained  ot,  so  as  to  Inform  Ibe  defend- 
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Dbc., 


B  claimed  t 


BDt  wbitt  pnri  of  nicb  damsK«i 
linve  arlsFD  Cram  tbe  (allure  to  fucnisu  ine  cars 
la  proper  time  as  agreed,  and  irhat  part  [a 
claltued  to  have  arlaca  [rom  the  negligent  run- 
ning or  tbe  trains  nnd  delay  on  Ibo  route. 
Ayroa  v.  CLItago  A  N.  W.  11.  Co.  5B  Wla.  S3T, 
IT  K.  K.  400  :  KlehardBon  v.  Cblcago  k  N.  W. 
B.  Co.  5S  WlB.  534,  IT  N.  \V.  3n». 

But  niirb  ap  allegation  Is  saDlclently  definite 
(ind  certain  wbere  Ilie  claim  for  damages  Is 
pntdlratPd  upon  the  delij  Id  Inrnlshlng  the 
cars,  and  not  on  tbe  neKllgeni  running  of  the 
cars  or  deliiy  on  tbe  route,  itlchardson  r.  Chi- 
cago &  N.  W.  U.  Co.  5S  Wis,  riS*.  17  N.  W.  399. 

And  a  petlllan  In  an  actltin  agalnsl  a  pro- 
prietor ot  a  aleambaat  fur  Injury  to  a  shipment 
-of  br^.  alleging  that  the  detendant  did  not  ei- 
erelae  due  and  pi^iper  care  la  their  carriage, 
and  tbat  defendant.  Its  oni[«rs.  Berranla,  and 
ngcnta,  negligently  mnnnged  and  conducted  the 
Bteumljoat  carrying  them,  and  by  reftson  of  auch 
negligent  conduct  the  hoga  were  destroyed  bj 
fire,  Is  Inlelllglhle  and  sulTlc-leDt  to  notify  the 
defendant  vhat  tt  must  meet  on  the  trial.  Car- 
llale  V.  Tie-jkuk  Northern  Line  I'acket  Co.  83 
Mo.  40. 

And  a  complaint  alleging  delivery  by  the 
plBlatm  of  pDullry  to  the  defeudant,  who  was 
H  common  carrier  of  freight  on  board  his 
lioat,  and  bis  receipt  of  tbe  same  for  the 
IiurpoHe  of  carrying  It  to  New  York  on  tbat  day, 
■nd  that  did  uot  proceed  on  that  day  to  Kevr 
Tork,  nor  wllbin  a  reasonable  time  oftenrards. 
but  BO  negligently  conducted  himself  in  tbls  be- 
bair  that  the  poultry  was  not  conveyed  to  NeiF 
York  and  delivered  there  until  It  became 
■polled.  auKciently  avera  nesllgenee  on  the 
part  of  the  defendant  In  the  care  of  the  ponl- 
try.     Peck  v.  Weeks.  34  Conn.  14H. 

So,  a  petition  tn  an  action  agnlnst  n  railroad 
company  for  damatcea  for  delay  In  Iransport- 
Inc  a  shipment  of  cattle,  allegipg  tbat  500  head 
-of  c*ttl«.  reaaonibly  worth  flO  per  bead,  were 
killed,  and  tbnt  eSO  bead  were  Injnred  to  tbe 
«itent  of  ft!  or  fT  per  bead,  Is  snlHclently  upe- 
clBc.  and  not  subject  to  the  exception   tbat  It 

or  how  many.  In  tbe  aggregate,  or  the  number 
or  value  of  those  aileged  to  have  been  Injured. 
tllssourl  F.  U.  Co.  T.  Edwards,  76  Tei.  301,  14 
B.  W,  COT. 

Likewise,  the  location  of  feeding  and  water- 
ing stations  for  the  purpose  of  feeding  and 
watering  lire  stock  that  might  be  transported 
over  lines  of  railway  companies  la  a  fact  pe- 
culiarly wltbln  the  knowledge  of  railway  com- 
panies and  owners  of  transporting  lines,  and 
Is  not  a  matter  lo  be  pleaded  by  Ihe  shipper  In 
bringing  action  for  damages  tbat  mnj  have  oc- 
curred on  such  lines  of  railways  through  the 
failure  and  negligence  of  sucb  railroad  or  trans- 
porting conipaniea  and  employees  Ihereof  to 
properly  feed  and  water  alock  sblpfied  or  car- 
ried over  such  roads.  Unlf.  C.  &  8.  P.  IL  Co. 
T.  Wllhelm  (Tex.  App.)   IS  8.  W.  100. 

A  complaint  In  an  action  sgnlnst  a  common 
carrier  by  water,  for  dimagea  for  negligence  In 
(rnnaporllng  goods,  alleging  that  the  defend. 
■nt  90  negligently  and  rarelcmly  misbehaved 
Itself  In  tmnaiiortlng  the  goods  In  qneallon  tbat 
they   were   damaged,    bowever,    containing   no 


liDwInt 


of  the  negligence,  wbelber  by  Improper  stowage, 
or  careless  hanilllng.  or  negligent  exposure,  or 
any  one  of  tbe  numerous  acts,  omlaslons,  and 
drcumslances  by  whlcli  negligence  might  be 
made  apparent,  should  be  required  on  motion 
to  be  made  more  deHnlte  and  certain.  Iteubens 
V.  Ludgate  IIlll  8-  S.  Co,  Ul  AbU.  N.  C.  404,  2 
N.  Y.  Supp-  :io. 

8o^  a  statement  of  ■  cause  of  action  lieforo 
fig  L.  B.  A. 


a  Justice  of  tbe  peace  In  an  action  ^gainst  ■ 
railroad  company,  tbat  the  railroad  company 
was  debtor  to  plalntllf  for  damages  In  negligent- 
ly breaking  soda  apparatus  shipped  on  a  des- 
ignated date,  discloses  a  cause  of  action,  and  la 
suIBclent  on  objection  to  the  Introduction  of 
evidence  therein.  Witling  v.  St.  Louis  A  8-  P. 
It.  Co.  101  Mo-  031,  10  L,  R.  A.  602,  14  8.  W. 
T43. 

And  a  petition  In  an  action  against  a  rail- 
road company  tor  the  value  of  a  cargo  of  mules 
burned  to  death  while  In  Iranalt  by  tbe  burn- 
ing of  the  cnr,  alleging  tbe  delivery  and  loss 
of  the  males  while  lu  defendant's  poaaesslon  al 
a  common  carrier,  and  charging  negligence  tn 
msnaglng  and  operating  the  train  whereby  the 
car  waa  set  on  lire.  Is  sntBclent,  and  an  objec- 
IloD  to  the  Introduction  of  evidence  thereun- 
der Is  properly  overruled,  Mcfaddes  v.  Mis- 
souri P,  R-  Co.  02  Mo.  343,  4  8.  W.  6 SO. 

nut  a  petition  In  an  action  against  a  railroad 
company  for  Injury  to  stock  wblle  transporting 
It,  alleging  that  the  defendant.  Its  sgents,  serv- 
ants, and  employees  so  negligently  loaded  such 
stock  tbat  It  was  greatly  damaged,  and  that 
such  dnmnge  was  eauacd  by  negligently  fur- 
nishing and  causing  said  stock  to  be  loaded  on 

proof  of  Injury  to  the  stock  by  being  Improp- 
erly bedded  In  tbe  car.  Atchison  v.  Cblcagtv 
B.  I.  &  F.  B.  Co.^  Mo.  E13. 

b.  or 


Thongh  passengers  are  not  so  entirety  under 
the  control  of  the  carrier  as  goods  or  property. 
a  high  degree  of  care  Is  required  In  tbeir  car- 
riage as  well  as  In  the  carriage  of  gooda  or 
properly,  and,  as  In  cose  Of  goods  or  property. 


a  the 


eclden 


by  the  carrier  tban  by  the 
passenger,  so  that  as  a  general  rule  a  state- 
ment of  tbe  act  canslng  the  Injury  In  an  action 
therefor,  and  that  It  waa  negligently  done.  Is 
sufficient,  since  that  constltutea  an  averment 
of  a  specific  act  o(  negligence. 

There  la  «  material  dllference  between 
a  suit  by  an  employee  and  a  auit  by  a.  passenger 
for  a  personal  Injury,  with  reapect  to  the  ne- 
t^esalty  of  specifying  tn  (he  complaint  the  facta 
conslliutlng  the  negligence  sued  (or,  since  tbe 
latter  hns,  as  a  general  rule,  no  meana  of  know- 
lug  what  baa  caused  the  accident  or  Injury,  and 
Is  not,  therefore,  required  to  specify  Ihe  acta  of 
negligence  or  facts  showing  want  of  care  on  the 
pari  of  the  defendant- 
It  Is  not  Buttlclent  In  an  action  for  negligence, 
however,  merely  to  allege  genernlly  the  negli- 
gence and  ciirelessneaa  of  the  defendant,  with- 
out giving  any  particulars  of  auch  negligence, 
even  In  a  case  of  Injury  to  passengera.  King 
"'llmlngton  4  N.  C.  Klectrlc  R.  Co.  1  Penn. 


(Del.l 


I,  DTD. 


And  It  la  not  suOlclent  In  such  an  action  to 
allege  tbat  it  waa  the  duty  of  tbe  defendant  to 
do  certain  things.  Siucli  allegations  are  mere 
conclusions  of  law  wblch  are  not  traversable. 
The  declaration  must  state  facts  frem  which 
the  law  will  raise  Ihe  duty.  Chicago  t  A.  It. 
Co-  V.  Clausen,  173  111.  100,  50  N.  B.  8S0,  Af-  ' 
arming  TO  III.  App.  550. 

But    the    relative    rights    and    obllgallons   of 

Ihe  (.lijectlon  In  an  action  by  a  tiassenger 
against  the  carrier  for  an  alleged  negligent  In- 
jury. Ihiit  the  duty  alleged  as  a  conclusion  of 
Ian-  docs  not  harmonize  with  the  facts  averred 
ns  a  breach  of  tbe  duty,  does  not  render  the 
dccluiHlluu  InaufBclent  to  austaln  •  Judgmeot 


vGtHK^Ie 


Ei.NG  r.  Obeook  Shobt  Link  R.  Co. 
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S.  On  ordinary  railroadt. 

(a)   QtHfraUv. 

Tbe  p'nvrsl  raleB  above  laid  dawn  are  pai 
llcniirlr   applicable   to   ordlnarj   railroads   ■ 
le™  of  pajHDgera. 


ibrouEb  tbe  negllsence  ol  the  railway  company 
and  ItB  aenrants.  and  that  plaintiff,  vbo  naa  a 
paaaenger  tbercin,  wu  thorvby  iDjurHl.  are  sat- 
Bi^leDt  without  stating  tbe  partlcniar  act  ol 
DFell^^Qce.  Uull,  C.  &  H.  P.  R.  Co.  V.  WllaoD, 
79  Tex.  3T1.  11  I,.  H.  A.  486,  15  8.  W.  280: 
Cult.  C.  *  8.  V.  R.  Co.  V.  Smllh,  74  Tei.  276,  11 
S.  W.  1104:  Clark  r.  Chlcbso,  B.  k  Q.  R.  Co. 
4  McCrarr.  DOO,  16  Fed.  588. 

In  auch  case  It  Is  snfllcleiit  to  state  gencrallj 
that  tbe  Injury  vaa  Che  reault  of  defendant'ii 
Dectlgence.  Clail  v.  CblcBgo,  B.  &  Q.  R.  Co. 
4  UcCrarr.  380,  IS  Fed.  G88. 

The  laet  tbat  a  cai  runs  oS  the  track  Is  eTl- 
deocd  of  defect  or  neglliteDce  aomeirhere,  and, 
the  track  and  the  cars  beln^  under  tbe  eiclu- 
■Ive  mntrol  ol  tbe  defendajil.  It  la  sulSclent  to 
charge  nei^lgetice  generatl;  la ~  the  absence  of 
any  explanation  abowlns  that  Che  acts  bad  hap- 
pened without  the  fault  of  the  defendant.  Quit, 
C.  &  S.  F.  B.  Co.  T.  Smith,  T4  Tex.  2Ta,  11  8. 
W.  1104. 

And  an  allegntlon  In  a  declarotloD  In  an  ac- 
tion nfatusl  a  railroad  eompao;  showing  mere- 
Ij  lh»t  the  plalDtia  waa  in  a  car,  under  a  daty 
ot  the  dclendunt  to  caxry  her  saiely,  and  that 
■be  waa,  ilirougb  the  negligence  of  the  detend- 

(he  cuBches,  though  It  should  be  struck  out  on 
motion.  Is  clesrly  good  on  general  demurrer: 
the  delect  being  one  of  form,  and  not  of  aub- 
Htance.  Central  B,  Co.  T.  Van  Horn,  38  N.  J. 
L.  tS3. 

&0,  t,  complaint  qtecltlCBlly  describing  an  In- 
jurious act  by  tbe  defendant,  a  railroad  com- 
pany. wlltnJIy  and  maliciously  performed  by 
It.  acting  by  Its  agvntii  and  lerTams,  upon  tbe 
plalntitt  while  a  pasaenger  upon  one  of  its 
tralna.  Is  sufllclently  apecmc,  and  will  not  be  re. 
qalr«d  to  be  made  mace  specific  on  motion  by 
setting  out  tbe  Iclnd  of  train  he  took  passage  on, 
whether  freight  or  passenger,  and  slating  what 
■errant  or  servants  hidlcted  the  Injury,  and 
wbai  time  of  day  or  night  the  train  left  tbe 
staClun,  the  complaint  being,  not  for  an  injury 
resulting  from  some  general  and  unspeclfled 
negligence,  but  tor  a  specifically  described  In- 
jurious act  wilfully  and  maliciously  performed 
by  It.  Wabash  B.  Co.  r.  8aTa«e,  110  lad.  100, 
9  N.  E.  85. 

But  a  complaint  in  an  action  for  damages  for 
death  alleged  to  have  been  caused  by  the  negll. 
gence  of  the  defendant,  a  railroad  company, 
stating  that  tbe  plaintiff's  Intestate,  being  right. 
fully  on  a  train  of  cars  of  the  defendant,  by  the 
i^rnss  negligence  of  the  defendant  was  slain  and 
killed.  Is  demurrable  on  tbe  ground  that  the 
negligence  complained  of  Is  not  sufflclently  and 
iega.il]-  made  out.  Conley  t.  Bicbmond  ft  D.  B. 
Co.  109  N.  C.  602,  14  S.  E.  303. 

And  a  declaration  In  SDCb  an  action  brought 
hy  B  passenger  for  an  Injury  to  himself  and 
wife  while  being  transported,  going  upon  the 
ground  of  the  negligence  of  tbe  defendant  In 
dlscharElng  Its  duty  to  safely  transport  them, 
not  setting  forth  the  facta  which  give  rise  to 
tbe  duty.  Is  defectlTe  as  merely  stating  a  con. 
elusion  of  law.  and  Is  bad  on  demurrer.  De- 
.  Centtal  Vwmoot  B.  Co.  9S  Vt  &8,  20 


-  So,  a  general  nverment  in  an  action  by  a 
parent  against  a  railroad  company  for  damages 
for  nn  tn.tury  to  bis  child  while  being  permitted 
to  ride  upon  one  of  delendanC's  trains,  tbat  thai 
acta  of  defendant's  servsnt  in  permitting  the 
child  to  ride  were  done  In  the  range  of  his  em- 
ployment. Is  a  conclusion  of  law,  and  not  m9- 
clent.  It  must  be  made  to  appear  that  the  act 
waa  done,  not  only  while  (he  servnnt  was  en- 
gaged In  (he  serrice  he  was  employed  to  render, 
but  also  thst  it  pertained  to  the  particular  du- 
ties ol  that  employment.  Snyder  y.  Hannibal 
&  St.  J.  B.  Co.  00  Mo.  413. 


lb)    Through  improper  , 


r  oppHanoes. 


I(  a  railway  corpomtlon  carrlea  a  possenger. 
nd  the  passenger  suiters  injury  from  defective 
trueture  or  failure  to  make  proper  repairs,  this 
I  negligence  or  unekllful  conduct  on  the  port 


If  the 


right  . 


the  defect  of  st 
being  much  better  understood  by  the  coriwra- 
tlon  or  persons  operating  tbe  road  Chan  by  tbs 
person  wbo  suffers  the  Injury,  an  averment 
that  the  eorpocatloD  so  negligently  and  unakil- 
fully  conducted  Itself  and  Its  train  upon  which 
tbe  passenger  was  riding  as  to  cause  Injury  Is 
sufficient.  Louisville  k  N.  B.  Co.  v.  Jones,  88 
Ala.  370,  8  So.  002. 

And  a  complaint  in  an  action  against  a  rail. 
road  company  by  an  express  messenger  bBTlog 
the  i-lgbts  of  a  passenger,  for  damages  for  in- 
Jnrles  received  while  riding  on  defendant's 
train,  the  first  count  of  which  charges  the  nse 
of  defective  appllsoces  and  the  second  the  em- 
ployment of  unskilled  agenta  and  serronta.  In 
consequence  of  which  the  messenger  was  In- 
jured, states  a  good  cause  of  action,  and  Is  not 
defective  on    demurrer.     T^on  t.   Union  F.   B. 


Co.  3 


.  111. 


At].    »53. 
59  L.  B.  A. 


Elo.  a  complaint  In  an  action  by  a  passenger 
un  a  passenger  train  against  a  rallwny  com- 
pany, alleging  that  the  defendant  by  Its  agenta 
end  servants  carelessly  and  negligently  used  a 
defective  locomotive  on  the  train  on  which 
plain titc  was  a  psssenger  not  sojtable  or  suffl. 
cient  to  draw  a  passenger  train  at  a  high  rate 
of  speed,  and  carelessly  and  negligently  ran  the 
traJn  at  the  dangerous  rate  of  50  miles  per 
hour  upon  a  down  grade  without  applying 
brskes,  and  around  s  curve  not  properly  ele- 
vated, and  over  defective  rnlta  not  properly 
spiked,  and  over  decayed,  rotten,  and  defective 
cross  ties,  and  over  an  InsulDcleDt  roadbed,  by 
reason  of  which  acts  of  negligence  the  train 
was  thrown  from  the  track  and  the  plaintiff 
was  injured,  though  not  as  specific  :iud  method. 
IcBl  HS  It  ought  to  be,  is  suOlcleut  to  withstand 
demui-rer.  Louisville,  N,  A.  4  C.  B.  Co.  y. 
Jones,  lOS  Ind.  G51,  0  N.  i:.  476. 

And  a  complaint  In  sucli  en  nation  to  recover 
damages  for  personal  Injuries  received  by  plain, 
till  while  riding  on  one  of  dcrcndimt's  freight 
cars  accompanying  a  cnrlosd  o(  live  stock,  al- 
leging that  Che  defendant  did  >ioI  use  due  care 
and  diligence  and  skill  In  carrying  the  plain- 
tiff, but  that  the  track  of  Ilh  nllway  was  Id 
bad  condition  and  repair,  and  the  defendnnC  by 
Its  servants  and  employees  negllgen- y,  unskil- 
fully, and  careleaaly  conducteil  -uid  ran  tbe 
train,  whereby  the  caboon;  upon  which  tbe 
plaintiff  was  a  passenger  w.is  tbrown  from  tbn 
trark  and  he  was  Injured,  is  not  subject  to  ob- 
jection on  demurrer  that  negligence  of  the  d* 
Cendant  is  not  sufficiently  chari^tid,  and  that 
under  It  proof  la  admissible  tbat  th«  road  was 
In  bad  condition  elsewhere  thnu  at  tbe  place 
of  the  accident ;  if  nncerCaln  In  these  respects 
tbe  defendant  should  have  mov.d  the  court  to 
require   tbe   plaintiff   to   mako   tbe   complaint 
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moK  tpeclQc.     Oblo  ft  U.  a  Co.  T.  Selb;,  47. 
iDd.  471.  IT  Am.  Rep.  T19. 
In  tb«  aboTe  case.  IndlanaiMllt.  P.  i  C.  B, 

Co.  T.  Kmly.  23  led.  193.  tupra.  X.  b,  1.  wbb 
dlitlDgulRbMl  upon  the  groaud  tbat  tbe  dprII 
gence  complained  ot  Id  the  preeeul:  case  related 
to  tbe  condition  of  tbe  track  and  tbe  manner 
in  which  the  train  vas  run  eod  managed,  wblle 
In  that  caae  no  act  was  stated  to  which  tbe 
D«SllseDce  averred  to  exist  conid  be  applied. 

So,  «a  allegation  Id  o  oomplalut  In  an  action 
br  a  puBHDger  la  ■  rallwar  train  aKainat  the 
railroad  compaitj  tor  Qegllgence,  that  the  de- 
fendant had  carelesslr  bung  or  flzed  a  slaaa 
bottle  eoDtalnlng  a  Huld  In  tbe  car  la  wblcb  he 
waa  riding  and  above  tbe  seat  provided  (or 
htm.  aud  that  aald  bottle  was  broken  of  ex- 
ploded and  Ibe  coateDta  negllgeatlT  apllled  up 
on  bin  peraoQ  and  clutblng.  which  Injured  and 
destroyed  bla  clothing  and  burned  and  scalded 
bla  peraon.  la  not  demurrable  upon  the  ground 
that  It  tails  to  over  that  the  bottle  was  broken 
bjr  tb«  neglltteitee  of  tbe  defendant  or  Ite  aerr- 
■Dta.  Alabama  O.  8.  B.  Co.  v.  Collier,  112 
Ala.  HSl,  14  Ho.  327. 

And  a  petition  In  such  an  action  charging 
negligence  on  the  part  ot  tbe  detendaat.  lie 
ageuta  and  aervanta,  througb  which  tbe  car  In 
which  plalatm  waa  riding  ran  oil  tbe  track,  1d- 
Jnrlng  her,  and  that  her  iDjurfea  were  canaed 
bj  the  negligence  of  the  detendant,  ICa  agenta, 
■arvantB,  acid  employee!,  la  sufflcienC  to  aulhoi- 
lae  the  Introduction  of  evidence  tending  to 
■bow  that  tbe  derailment  resulted  from  tbe 
■preadlng  of  the  track,  cauaed  by  want  of  aup- 
port  from  tbe  tlea,  some  ot  which  had  been 
bnrned.  Quit,  C.  li  8.  P.  B.  Co.  v.  Bmltb,  T4 
Tmt.  276,  11  8.  W.  1104. 

But  a  complaint  In  an  actlau  for  damages  for 
Injurlea  received  bj  ptalntllf  In  a  wreck  on  de- 
fendant'a  railroad,  cauaed  by  the  giving  way  of 
a  bridge  and  the  talllug  through  of  the  train 
on  wiilcb  plaintiff  was  riding,  charging  negll- 
gSDoe  In  keeping  the  bridgv  In  repair,  and  fall- 
ing to  keep  a  proper  watch  and  overalgbt  over 
It  Id  ot4er  to  aacertaln  Ita  condition,  will  not 
support  evidence  lending  to  show  that  tbe 
bridge  waa  a  detective  atructure,  and  waa  or- 
l^oally  Improperly  and  negligently  conatrncted. 
Enabtla  v.  Oregon  Short  Line  A  U.  N.  R.  Co. 
21  Or.  ISfl,  27  Pac.  91. 

Nor  win  an  allegation  In  an  action  against  ■ 
railroad  company,  brought  by  the  parents  ot  a 
Child  Injured  at  a  depot,  that  tbe  detendant.  by 
Ita  servanta,  ao  carelessly  and  Improperly  drove 
■nd  managed  Its  engine  and  train  that  It  waa 


child, 


evlden 


DegllgeDce  In  the  construction  of  tbe  pas- 
aenger  platform.  Uurny  v.  Silver  City,  D.  & 
P.  R  Co.  B  N.  M.  SSO,  9  Pac.  309. 


It)  By  nei/Haent  r 


T  mana^Btneni. 


The  principle  that  It  Injury  be  sufTered  ~al 
the  hands  ot  a  common  carrier  the  law.  In  the 
absence  of  all  explanation,  presumes  It  was 
tbe  result  of  the  carrier's  fault,  and  caals  ou 
the  latter  tbe  burden  of  overturning  the  pre- 
eiimption,  or  of  showlug  that  diligence  and  a 
careful  observance  ot  duty  could  not  have  pre- 
vented tbe  injury,  la  applicable  to  a  complaint 
■galDBt  a  common  carrier  tor  personal  Injury 
to  a  paaaenger,  alleging  tbat  the  detendant  did 
not  DM  due  and  proper  care  or  skill  In  carrying 
tbe  paaaenger,  bnt  so  negligently  and  unakll- 
fully  oonducted  Itself  In  managing  and  direct- 
ing tbe  coach  In  which  the  passenger  waa  tbat 
Injury  renlted  to  ber.  lAulavllle  A  N.  B.  Co. 
V.  Jones,  83  Ala.  376,  3  Bo.  902. 

And  a  declaration  In  an  action  by  a  paa- 
aenger againat  a  railroad  company  tor  damages 
69  L.  B.  A. 


'or  a  persona)  Injury,  charging  that  tbe  defend- 
iDt  by  Ita  agenta  and  aervanta  suddenly  caused 
I  train  on  wblcb  tbe  plalntllf  was  a  paaaenger 
■o  he  given  a  very  violent  Jerk,  by  means  where- 
at (he  Injury  occurred,  sumcleDtly  alleges  ueg. 
Ilgence.  l^vls  v.  Wisconsin  C.  B.  Co.  S4  111. 
A  pp.  630. 

And  B  pelltlon  In  such  an  action  for  the  kill- 
ing a  pa  BBC  tiger,  charging  negligence  la  cnu- 
diicdug  nnd  running  a  train,  la  aufflclent  lo 
cover  tbe  conduct  of  the  engineer  In  the  man- 
igement  of  tbe  train  at  the  time  ot  the  acci- 
dent. Ellet  V.  St.  LouIb.  K.  C.  &  N.  B.  Co.  76 
Mo.  518, 

Bo.  a  complaint  In  an  action  against  a  rail- 
road company  averring  that  plaiotlfTa  [ntealnie 
waa  killed  by  tbe  oversetting  and  throwing 
Juwn  ot  tbe  car  In  wblcb  he  was  riding,  and 
[hat  this  was  caused  by  tbe  negligence  of  Ibe 
defendant,  nindentry  avers  the  negligent  ar-t 
which  cauaed  the  Injury,  under  the  West  Vir- 
ginia system  of  pleading  as  modlQrd  by  stat- 
Kanawha  4  O.  K.  Co-  .12  W.  Va. 
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la  Bach  an  action  chars- 
lag  that  the  plalntllf  was  n  peasenger  on  one 
ot  deteodant'a  trains,  and  that  In  making  a 
coupling  with  tbe  car  In  which  he  was  a  pa? 
aenger  the  train  approached  at  a  very  great 
nad  negllgeat  speed,  and  came  with  such  torce 
against  tbe  car  which  was  to  conatltute  a  part 
of  tbe  train  that  ho  waa  thrown  against  the 
comer  of  the  seat  before  him  and  greatly  In- 
jured, seta  forth  a  cause  ot  Bj:tlon.  and  la  not 
demurrable.  Chattanooga.  B.  h  C.  R.  Cc,  v. 
Uugglna,  89  Ga.  494,  16  S.  B.  848. 

8a,  atlegatlona  In  an  action  for  personal  In- 
juries causing  death,  brought  agaJnat  a  rajl- 
road  company,  charging  negligence  In  hacking 
a  train  on  a  dark  night  upon  one  of  tbe  de- 
fendant'a  railroad  tracka  at  a  certain  depot 
where  the  decedent  was  at  tbe  time  pursuing  It 
to  take  paaaage,  and  running  over  and  killing 
him,  clearly  charges  negligence,  the  two  alle- 
gations presenting  Issuable  qaeatlona  of  fact ; 
and  the  plaintiff  ahould  recover  on  demurrer 
thereto,  nnleas  there  were  facts  and  drcum- 
staaces  averred  which  bar  recovery,  notwith- 
standing defendant's  neglljtence.  Andrew  v. 
Chicago  A.  N.  W.  R,  Co.  43  III.  App.  2Sa. 

And  a  complaint  In  sncb  an  action  alleging 
tbat  the  Injuries  were  canaed  by,  and  were  tbe 
direct  reault  of,  tbe  carelessneas  and  negllgnnce 
of  the  defeudant  In  pushing  plaintiff  off  Its 
train,  and  In  negligently  running  over  blm  with 
the  train,  directly  avers  that  the  Injorles  al- 
leged  to  have  been  auatalned  were  the  direct 
result  of  tbe  negllgnce  of  tbe  company,  and 
doea  not  constitute  a  mere  recital  wblcb  ahould 
bo  disregarded.  LoqIbvIIIc,  N.  A.  &  C.  B.  Co. 
V.  Kendall,  138  Ind.  313.  36  N.  K.  41(1. 

And  one  tor  Injuries  received  In  getting  off 
one  of  defendant's  Iraina,  alleging  that  the  In- 
Brmlly  of  plaintiff  was  well  known  to  defend- 
ant, and  It  knew  that  It  waa  dangerous  for  ber 
to  alight  from  (be  trsln  without  the  aJd  ot  a 
footstool,  which  It  waa  the  cuBtom  of  defend- 
ant to  provide,  but  which  waa  not  provided  In 
this  Instance,  soSciently  charges  knowledge  ot 
tbe  defendaal,  though  It  does  not  state  tbe  pro- 
bative facta  necessary  to  sustain  socb  allega- 
tion. Uadden  v.  Port  Boyat  A  W.  C.  B.  Co.  S5 
B-  C.  aSl,  14  8.  B.  713. 

Bo,  a  general  charge  of  negligence  in  a  petL 
tton  In  an  action  by  a  passenger  agflnat  a  rail- 
road company  for  n  personal  Injury,  caused  by 
Che  backing  of  an  engine  and  cara  attached, 
against  a  car  In  which  plaintiff  was  a  passenger. 
Includes  a  failure  to  give  warning:  and  If  a  de- 
fendant desires  a  moro  qieciflc  statement  as  to 
what  was  relied  upon  aa  constltatlng  the  neg- 
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llltncs  cbanted,  be  ahonld  more  to  hAva  the  pe- ' 
tltloQ  made  mora  ^wclfle.  Winter  t.  Central 
lows  R.  Co.  80  Iowa,  440,  4S  N.  W.  T3T. 

And  B  cODiplalnt  In  micb  an  action,  a)!eE<ng 
that  tbe  car  Id  wblch  plalnUIT  and  hU  famllj 
were  tb«n  and  (bera  riding  aa  paBMUgerB  was, 
bj  and  through  tbe  (salt  aad  caieleamieu  BDd 
negligence  of  the  delendant,  Ita  agent!  nod  em- 
ploreea,  tbrowu  wltb  great  rlolence  from  the 
nllroad  track  over  and  dowa  an  embankment. 
canBing  Injnrj  to  tbe  person  of  tbe  plalallS 
and  of  bla  wife  and  of  his  children,  la  aufllclenC 
on  demurrer,  but  iLould  be  required  to  be  made 
more  ipeclSc,  dcQnltc,  and  certain  In  regard  to 
the  charge  of  negligence  on  motion  therefor. 
Cincinnati,  H.  &  D.  O.  Co.  v.  Cheater,  DT  Ind. 
207. 

And  a  declaratloD  alleging  that  the  plaintiff 
«aa  a  passenger  tor  hire  on  one  of  the  defend- 
ant's sleeping  cars,  and  that  the  defendant  un- 
dertook to  use  reasonahle  and  proper  diligence 
In  guarding  and  protecting  her  from  loss  by 
theft  nhlle  she  slept  during  the  nsnal  hours  of 
■leep,  bat  that  It  so  negllgenUj  and  carelessly 
guarded  and  protected  her  that  her  money  and 
Jewelry  were  stolen,  though  detective  In  not 
setting  forth  any  partlcDlar  act  ol  omisaloa 
onistltatlng  negligence,  which  defect  might  be 
reached  by  special  demurrer,  Is  good  In  sub- 
stance, and  not  aibject  to  general  demurrer. 
Pullman  Palace  Car  Co.  t.  Hartin,  SS  Ga.  161, 
18  &  B.  B64. 

And  an  allegation  that  It  was  the  duty  of 
the  defendant  to  famish  safe  Ingreas  and  egress 
to  and  from  Its  can,  and  that,  by  tbe  negll- 
fSDce  of  Ita  sertantB,  tbe  car  upon  whlcb  plains 
tilT  was  a  paaaenger  was  baited  upon  a  trestle  a 
great  distance  from  tbe  ground,  and  that  no 
wwnlng  waa  glren  to  paaoengers  ot  Its  pori- 
tkm,  wberebj  he  stepped  oS  and  was  Injured, 
tbonet  containing  an  IndeBnlte  and  Tery  broad 
Btatement  of  duty,  anfflclcntly  chaises  the  de- 
fendant with  a  failure  to  perform  Its  duty  to 
proTlde  a  reasonably  safe  and  convenient  menus 
Of  Ingress  to  and  egress  from  Its  cars.  Falk 
T.  New  York.  8.  &  W.  B.  Co.  Be  N.  J.  L,  880, 
29  Atl.  157. 

Bnt  a  petition  In  an  actloo  against  a  rail- 
road company,  charging  Ibat  while  plalntlH 
was  Id  tbe  act  of  mounting  a  car  an  employee 
of  defendant,  who  had  requested  bim  to  mount. 
signaled  tbe  engineer  to  back  the  train,  and 
■aid  engineer  did  this  so  as  to  produce  a  vio- 
lent Jolt,  by  wblch  plalntllf'B  feet  and  legs  were 
caught,  or  thai.  If  plalntlD  la  mistaken  about 
tbe  giving  of  the  signal,  then  that  the  engineer 
so  backed  tbe  train  witbout  signal  or  direction, 
lacks  the  element  of  certainty  to  a  common  In- 
tent, and  Is  bad  on  demurrer.  Mayton  v.  Texas 
i  P.  a.  Co.  as  Tei.  77,  SI  Am.  ftep.  837. 

And  a  petition  In  Bucb  an  action  for  failure 
to  rescue  a  passenger  who  fell  or  was  thrown 
from  a  train  Is  not  sulllclent  when  It  does  not 
allege  that  the  trnin  could  have  been  stopped 
to  reH-ue  him  without  risk  of  collision  vpltb 
other  trains,  or  tbat  there  were  means  by  which 
tbe  tralumeu  could  have  procnred  others  to 
rescue  blm.  Reed  v.  IioulBvllle  A  N.  R.  Co. 
104  Ky.  003.  44  L.  B.  A.  823,  47  B.  W.  S9]. 
48  8.  W.  4ie. 

Nor  are  allegations  In  such  an  action,  tbat 
the  conductor  of  tbe  train  on  whlcb  plaintiff 
rode  negligently  and  c&relessly  carried  her.  be- 
yond ber  dentlnatloD,  and  stopped  tbe  train  at 
a  distance  from  the  depot  and  roughly  ordered 
and  forced  ber  to  get  off,  safflclent  to  constitute 
■  canse  of  action,  In  the  abnenoe  of  an  allega- 
tion that  she  had  conformed  to  the  rules  of 
tbe  company,  and  bad  paid  Iter  fare,  or  offered 
to  da  as.  Scott  v.  aeveland,  C.  C.  A  Bt.  L.  R. 
Co.  144  Ind.  125,  32  !•.  B.  A.  104;  43  N.  B.  1S3. 
fi«  L.  R.  A. 


And  allegations  tbat  the  carrier's  servanta 
caralesaly  and  negligently  caused  a  passenger 
to  enter  a  train  for  whlcb  she  bad  a  ticket  giv- 
en her  by  mlBtake  are  not  snfBcIent  to  consti- 
tute a  cause  of  action.  In  tbe  absence  of  aver- 
ment ot  their  knowledge  that  she  did  not  de- 
aire  to  take  passage  on  the  train  Indicated  by 
such  ticket.    tli«d. 

A  complaint  In  an  action  against  a  railroad 
company,  however,  alleging  tbat  while  plaintiff 
waa  In  defendant's  depot  waiting  to  take  a 
train  defendant  negligently  propelled  one  of 
its  cars  against  him,  whereby  he  was  Injured, 
atatea  tbe  negligent  acts  compUined  of  wltb 
sufficient  certsluty  and  deBnlteness,  and  will 
not  be  required  to  be  made  more  deQnlte  and 
certain  on  motion.  McCarthy  r.  New  York  C. 
&  LI.  U.  B.  Co.  24  N.  Y.  B.  B.  924,  0  N.  T.  Supp. 

sso. 

And  a  declaration  In  an  action  by  a  passenger 
on  board  tbe  defendant's  car,  alleging  that  he 
was  Injured  by  the  derailment  of  the  train  on 
whlcb  he  was  traveling,  and  that  the  Injury  re- 
aulled  from  negligence  on  tbe  part  of  tbe  de- 
lendaut,  Is  good  as  against  a  motion  to  make 
the  declaration  more  specIQc,  though  he  docs 
not  state  In  what  the  negligence  cotuilsted,  alnce 
It  IH  Bufncfent  lo  state  In  tbe  declaration  gen- 
erally that  the  Injury  waa  tbe  result  of  de- 
fendant's negligence.  Clark  v.  Chicago,  B.  k 
g.  R.  Co.  4  UcCrary,  360,  IB  Fed.  588. 

And  avermenla  In  a  petition  In  sucb  an  ac- 
tion that  by  tbe  negligence  of  the  conductor 
plaintiff  waa  Indnced  and  directed  to  step  off 
the  train  before  It  reached  tbe  platform  at  a 
station,  and  that  In  doing  so  he  received  In- 
Jnrles,  are  nitllclently  certain  and  deflnlte  to 
support  tbe  action.  Depp  v.  Loulsvlllg  A  N. 
B.  Co.  12  Ky.  L.  Bep.  30)1,  14  S.  W.  303. 

80,  a  petition  which,  after  setting  out  that 
plaintiff  was  a  passenger  on  defendant's  train, 
Hvers  that  tbe  defendant,  by  and  through  It* 
•ervants.  agents,  and  emplOfeea  In  charge  of 
ancb  train,  negligently  ran  and  managed  It  Id 
sucb  a  way  as  to  check  its  speed  very  suddenly 
and  to  Jolt  and  pitch  tbe  car  In  whlcb  plain- 
tiff was  riding,  suddenly  and  with  great  force 
backward  and  forward  so  aa  to  throw  plaintiff 
out  of  the  car,  by  reason  of  which  he  waa  In- 
jured, aufflclently  notlRes  the  defendant  ol 
what  It  bns  to  defend  against,  and  will  not  ba 
required  to  be  made  more  npecltlc.  Coudy  f, 
8t.  Louis,  I.  M.  &  8.  K.  Co.  8S  Mo.  79. 

And  a  complaint  In  sucb  an  action  alleging 
that  the  psEsenger  got  on  the  ptatfurm  of  one 
of  defendant's  can,  and  when  about  to  enter 
the  car  3n  employee  ol  defendant  negligently 
pushed  him  from  tbe  plnttonn  Just  as  the  train 
waa  stertlng,  and  that  he  was  carelessly  and 
negligently  caught  and  run  over  by  the  detaid- 
ant's  train  and  seriously  Injured,  and  that  at) 
ot  Bftld  Injuries  were  caused  by,  and  the  direct 
result  ot,  the  carelesaneas  and  negligence  of  de- 
fendant In  pushing  him  off  of  the  train.  Is  not 
subject  to  objection  tor  tailing  to  allege  ei- 
pre«Bly  or  by  factn  necemarlly  saatalnlag  the 
Inference  that  the  wrongful  act  was  committed 
by  tbe  agent  or  servant  In  tbe  course  ot.  or  In 
the  scope  of,  his  employment.  Louisville,  N. 
A.  A  C.  B.  Co.  V.  Kendall,  138  Ind.  313,  88  N. 

And  a  complaint  tn  auch  an  action  tor  dam- 
ages resulting  from  Injuries  to  the  plaintiff  by 
reason  ot  alleged  negligence  of  the  defendant'! 
employees  In  tailing  to  stop  a  passenger  train 
at  a  railway  station  a  suOlcIent  length  of  time 
to  allow  plaintiff  to  get  off  In  aafety  after  hav- 
ing assisted  s  Biek  person  In  getting  on,  alleg- 
ing that  the  instant  he  waa  In  the  act  of  atep- 
plng  off  tbe  lower  step  of  the  platform  of  th« 
'  car  to  the  alatlon  plattorm  tbe  defendant  negli- 
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■vkU;  and  irron^ullr  caiispd  the  motion  of  the 
cir  ro  be  greatly  scceleraled,  bf  reamn  whereof 
plalDtlir  warn  tbrown  TloIenClr  upon  and  from 
the  plattonn  o(  the  atatlon  and  uik>d  the  Tsll- 
road  track,  and  the  cars  ran  OTor  his  right 
toot,  1h  mimolentlr  specJflc.  and  will  not  be  re- 
quired to  be  made  more  *o  on  motion,  b;  atat- 
ing  Ti-bat  agent  ar  employee  i>f  the  defendant 
uBuged  the  motion  of  the  cars  to  be  accelerated, 
and  what  Beta  of  aald  agent  canned  the  motion 
to  be  thaa  accelerated,  and  how  and  In  what  re- 
spect mch  aclB  of  auch  agent  were  negligent 
and  wrongfnl.  TjonlBvllle  &  N,  B.  Co.  T.  Criuik, 
lie  Ind.  642.  SI  N.  E,  31. 

So,  ■  complaint  In  an  action  bj  a  paaaeuger 
agalnat  a  railroad  company,  alleging  that  the 
detondant  and  Its  serranta  In  managing  Ite  earn 
were  ao  negllgeDt  tbnt  It  waa  unsafe  for  plaln- 
tlir  to  remain  In  one  of  them,  and  that.  In  or- 
der to  tree  himself  from  danger  to  whlcb  he 
was  placed,  be  Jumped  from  the  car  and  re- 
ceived as  Injury,  la  aulUclent  without  stating 
all  the  elrcuEDBtancea  that  produced  the  peril 
to  whicli  he  claims  to  baTC  been  eipoaed.  BI- 
drldge  r.  Long  Island  R.  Co.  1  Sandf.  89. 

And  nn  averment  In  a  declnratlon  la  an  ae- 
tlon  Bgnliiat  a  receiver  at  a  railroad  for  a  per- 
•onal  Injury  to  a  child,  that  the  defendant's 
BervantB  In  chBrge  of  an  engine  Begllgently  pcr- 
mllled  the  chllil  to  get  upon  and  ride  upon  the 
foolbonrd  nf  the  tender,  and  that  the  aervanlB 
of  the  receiver  so  negligently  maoag^d  aad  con- 
irolled  (he  engine  by  bringing  It  lo  a  sudden 
atop  thai  the  child  was  tbrown  olf  and  Injured, 
la  equlralent  lo  an  averment  that  they  negll- 
gently  brought  the  engine  to  a  sudden  stop. 
and  Is  not  subject  to  objection  that  It  doea  not 
■how  that  the  hrlnglnic  of  (he  engine  to  a  euU- 
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as  C.  C.  A,  348.  83  tJ.  S.  App.  033,  81  Fed.  77. 


But  a  complaint  In  an  action  by 
upon  ■  railway  train  sgalnst  a.  railroad  coi 
pany.   alleging   that   the   agents. 


employ 


of    t 


'   defen 


said    t 


Ion  compelled  plnlnClff, 
Infant,  to  Jump  from  said  train,  whereby  he 
received  Injuries,  aju]  that  aald  Injuries  were 
perpetrated  upon  him  by  the  careleaanees  and 
negligence  of  the  agents,  servanta.  and  em- 
ployees of  tbe  defendant,  should  be  required, 
upon  motion  (bcrelor.  to  be  made  more  Bpeclflc 
by  showing  by  proper  avermtot  of  facts  by  what 
right  plalntlir  waa  upon  the  train  at  tbe  time, 
and  what  conatlluted  the  negligence  of  tbe  de- 
tendnnt  and  Its  employees.  I'cnnsylTanla  Co. 
T.  Lieaji,  62  Ind,  4B0. 

So.  a  coniplulat,  the  gravamen  of  which  la 
that  plfllntlff  went  to  the  passenger  depot  of 
defendant  Just  before  the  time  publlsbed  by 
the  defendant  for  the  arrival  and  departure  of 
one  of  Its  regular  passenger  trains,  and  re- 
malneil  upon  or  near  the  platform  until  the 
train  nrrlyed.  but  that  tbe  train  passed  through 
wllhout  stopping,  and  be  was  not  permitted  to 
get  upon  It,  states  a  good  cause  of  action  as 
ngalnnt  an  objection  by  special  demurrer  that 
It  duen  not  Bllpge  the  price  of  the  ticket,  spe- 
cial damngea.  and  other  matter  which  would 
have  been  proper  In  actions  tx  couCrootu,  the 

1-urcell  V.  Illrhmond  &  d!  B.  Co.  lOB  N.  C.  421. 
12  ».   E.  SSO. 

Likewise,  a  petition  In  an  action  against  a 
I'ailrund  company  for  the  trilling  of  a  paaseng^r, 
which  char^tCB  negligence  In  conducting  and 
running  a  train  by  It.  though  It  should  be  made 
more  speclOc  on  motion  to  cover  the  conduct  of 
the  engineer  In  the  management  of  the  train 
at  the  time  of  the  accident,  will  he  deemed  suf- 
(Iclenl  after  verdict  wbeo  no  objection  waa  tak- 
sa  L.  B.  A. 


en  before  trial.     Kllet  v 
R.  Co.  76  Uo.  SIS. 

And  a  com[dalnt  In  such  an  action  avsFrlng 
tbat  the  plalntlH  became  a  passenger  on  one  of 
defendant's  trains,  and  that,  while  about  to 
alight  at  biB  destination  with  due  care  and  dili- 
gence, tbe  defendant,  not  giving  the  paasenger 
a  BuiQclent  leagtb  of  time  to  get  off.  violently 
and  suddenly  moved  the  train  forward,  by  rea- 
son of  wblcb  the  plaintiff  was  thrown  from  and 
off  of  the  train  aikd  to  the  platform,  and  in- 
jured thereby,  la  snfflclent  after  verdict.  Chi- 
cago Ji  A.  H.  Co.  V.  Clausen,  173  III.  100,  SO 
N.  B.  StJO,  Amrmlng  70  111.  App.  BKO. 

And  auch  a  complaint,  alleging  generally  tbat 
tbe  defendant  negligently  and  carelessly  atarled 
Its  train,  cauaing  Injury  to  the  plaintiff,  la  auf- 

aboot  to  get  ott.  tbe  train  either  ran  over  a 
Joint  or  made  a  Jerk,  causing  him  to  tall,  and 
to  warrant  an  Instmctlon  with  reference  there- 
to: and  where  no  motion  to  make  the  complaint 
mote  speelttc  In  Its  allegatlona  was  made,  it 
cannot  be  objected  to  on  the  ground  that  there 
was  no  allegation  or  proof  that  the  negligence 
of  defeikdant  caused  tbe  Jolting  or  Jerking. 
Johnson  T.  aoulhem  K.  Co.  fi3  S.  C.  203,  31  S. 
E.   :i2. 

But  a  declaration  In  an  action  against  a  rail- 
road company  for  a  personal  Injury  received 
by  n  passenger,  charging  that  the  defendant 
u^llgently  and  careleasly  ran  Us  train  of  car* 
on  which  plaintiff  was  a  passenger,  against  and 
over  a  horve.  by  means  whereof  the  car  oc- 
cupied by  plaintiff  was  thrown  from  the  track, 
which  caused  plaintiff's  injuries,  does  not  anp- 
port  proof  tbat  the  railroad  track  was  not 
properly  fenced,  and  that  a  gate  was  down  so 
that  animals  could  go  upon  tbe  road,  and  that 
tbe  train  was  not  provided  with  steam  brakes. 
Toledo,  W.  i  W,  H.  Co.  V.  I'obs,  88  III.  6B1, 

And  a  petition  In  aueh  an  action  brought  by 
a  paaaeuger  for  personal  Injuries  received  by 
bim  while  attempting  to  pass  througti  an  open- 
ing between  cars  standing  on  either  side  of  a 
path,  charging  that  defendant's  serrsuts  and 
agents  negligently  drove  one  or  more  loose  cars 
against  a  atationary  car  near  the  path,  whereby 
tbe  statlonaiy  car  was  driven  against  him,  will 
not  support  a  claim  of  negligence  on  the  part 
of  the  defendant  In  leaving  the  cars  standing  on 
the  track  without  secaring  them.  Gurley  v. 
MlBBOurl  P.  B.  Co.  83  Mo.  445,  0  S.  W.  218. 

See  also  LoulHvIlle,  N.  A.  i  C.  K.  Co.  v. 
Jones,  108  Ind.  SSI,  9  M.  E.  476 ;  Ohio  &  U.  R. 
Co.  V.  Selby,  47  Ind.  471,  17  Am.  Hep.  716,— 
Kiiprn,  XII.  b.  2.   <b). 

And  see.  In  this  connection,  cases  set  forth 
In  the  following  subdivision  of  this  note,  col- 
lisions being  usually  tbe  result  of  negligent 
running  or  msnagement. 

(d)  Bg  caiation. 

A  declaration  In  an  action  for  damages  re- 
salting  from  a  collision  between  railway  trains 
Is  usuHlly  framed  In  general  terms,  snd  soch  a 
declaration  Icavrs  It  open  to  the  plalnttff  to 
give  In  evldi'nce  any  kind  of  mlBmanage>ment 
which  led  to  llie  collision.  Torpy  v.  Grand 
Trunk  R.  Co.  SO  U.  C.  Q.  B.  418. 

And  an  allegation  in  an  action  for  a  per- 
sonal Injury  causing  death,  ascribing  the  In- 
the   negligence   of  tbe  defendant  and 


imploy 


9  In 


enger  t 


ilUded  with  tbe  engine  of  a  treitfit 
train,  and  to  negligence  In  bo  conducting  Itself 
in  and  about  carrying  the  person  killed,  and 
in  sad  about  the  msnagement  and  control  of 
the  train  upon  which  he  was  being  carried,  and 
In  and  about  the  manngement  of  tbe  freight 
train,    that   tbe   trains  collided,   la  aanclentlj 
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broad  (o  coja  all  D«gJtgent  seta  and  omlulana 
of  tha  defendant,  «r  »aj  ot  Ita  emploreea,  In 
reelect  to  the  movements^  the  running.  tb« 
■aaDagcment  and  tonlrol  ■>(  both  the  trains 
which  'Winded,  Iram  and  Including  the  atarc- 
Inic  Lliercof  to  the  time  of  and  Ineludlnc  the 
collision  between  them.  Kaniaa  City,  M.  &  B. 
K.  Co.  T.  Sandei-s,  8S  Ala.  293.  13  So.  ST, 

Si-,  a  complaint  Id  no  action  for  a  personal 
Injurr,  allesfng  that  the  plaintiff  waa  rlKhtfnllr 
OB  a  train  of  cars  of  the  defendant,  anil  that 
wbiJe  on  aaid  train  a  colllalon  occurred  by  the 
neEllgence  of  the  defendant  and  Us  servanta, 
vherebT  the  plaintiff  waa  Injured,  I*  aunc-i«ut 
as  sKBlasI  a  teoecal  demiiner.  under  the  rule 
that  evidence  must  not  be  pleaded,  and  that 
only  Ihc  general  oc  nltlmate  (acts  need  be  al- 
leeed.  Ilobaon  v.  New  Mexico  &  A.  R.  Co. 
i&Tlt.)    n   Fac    540. 

And  a  complaint  In  an  action  against  a  rail- 
road company  for  damages  for  Injuries  I'aualng 
(be  death  of  the  plalntltT'a  Intestate,  charg- 
ing that  the  Inteslatc  came  to  hia  deatb  by  a 
colllslun  of  two  trelgbt  trains  belonging  to  the 
defendant,  In  consequence  of  the  wrongfnl  act 
and  culpable  negltgence  of  the  engineer  In 
charge  of  (me  of  them.  la  sufBcient,  since  the 
collision  llaelf  and  the  consequent  death  of  the 
plalntlCl's  intestate  were  facts  snfflclent  to  cre- 
ate a  presumption  of  negligence  for  which  Ibe 
defendant  wna  reaponalble.  Alabama  &  F.  R. 
Co-  V-  Waller,  IS  Ala.  4S9. 

And  a  declaration  In  surb  an  sftlon.  alleging 
thai  the  defendant  so  negligently  conduited  II- 
aalf  that  one  of  Its  trains  nas  negUgeiitlr  pro- 
pelled against  (be  train  on  which  plalollff  was 
a  paaiieager,  whereby  be  was  Injured,  though 
the  lujurlcK  complained  of  are  not  set  foflb 
with  as  much  parllculnrli;  as  gaud  pleading 
would  sc«m  to  re*iulre,  will  be  auBTalned  on 
demurrer-  Blrckhead  v.  Chesapeake  It  O.  R. 
Co-  85  Va,  648,  29  8.  K-  ■"' 


ger  upon  a  railway  train  against  a  company 
owning  another  railway  which  crossed  the  one 
upon  which  he  waa  riding,  for  Injurlea  n;- 
celced  lu  n  colllalon  between  the  train  on  wblch 
he  waa  riding  and  one  upon  the  defend- 
at'B  road,  that  the  Injury  was  caused  by 
negllgKDce  In  the  management  or  running  of 
the  defendant's  ssid  train  by  tbe  person  ur 
pentons  put  In  charge  thereof  by  tbe  defend- 
ant, !i  good  on  demurrer.  Illgblaod  Ave.  & 
Belt  R.  Co.  V.  South,  112  Ala.  B43,  20  So.  ian:i. 
And  BO  Is  an  ollegatlon  In  such  a  case  that 
the  c.iuae  of  the  Injury  was  tbe  negligence  of 
■ome  [lerwiu  or  persons  In  charge  of  Ibe  de- 
feuilnnl's  train,  la  that,  after  dlwoverlug  the 
lUTll  of  (he  iraln  In  wblch  tbe  plalmllf  was 
riding  and  Ibe  plaintiff's  peril,  such  perauu 
failed  to  give  Ibe  usual  and  proper  algaul, 
wblch  would  have  enabled  tbe  train  on  which 
the  iilalntlir  wna  riding  to  avoid  Ibe  colllalon, 
or  would  have  enabled  the  plaintiff  to  eacap*. 
MIgblaud  Ave.  &  Belt  R.  Co.  v.  Swope.  IIS  Ala. 

And  un  allegation  In  siwh  iin  action  (or  neg- 
ligence cauaing  the  deaib  of  ibe  plalntira  In- 
testate by  a  calllalon  betwec'n  a  paaaenger  train 
nnd  a  pasaeuger  car  at  a  Junctlun  between  two 
rondB,    that  the  engineer  negligently  permlttpd 


I   tbe 


not  I  re 


._ paasenger  car.  Is  sulBclent 

us  a  count  for  simple  negligencp.  Loulsvltte  A 
N-  K.  Co.  V-  Anchors,  114  Ala.  492,  22  Bo.  27W. 

So,  a  charge  In  a  petition  lu  an  action 
ngnlnit  a  rnllroad  company  by  a  passenger  for 
a  personal  Injury  caused  by  tbe  backing  of  an 
engine  and  can  attached  against  the  cars  In 
one  of  which  the  paaaenger  was.  thai  the  en- 
gineer can-lessly  and  negllgfutly  ran  the  en- 
glne.  will  RiipDort  proof  Ihat  neltber  the  engine 
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sigue 


e   appro. 


And 


I   decli 
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action 


railroad  company,  charging  thai  the  defen< 
wrongfully,  wilfully,  and  aegllgently  caused 
two  tralna  of  cars  to  be  run  on  its  road  upon 
■  single  track  In  opposite  directions  at  a  speed 
of  30  miles  an  boor,  thereby  producing  a  col- 
lision of  Buch  tralna  which  caused  the  Injuries 
that  reatilted  In  tbe  death  o(  th«  plalnllrf's 
Inleatate,  la  suOlclentlT  certain  and  definite  In 
Its  speclflcatlon  of  the  acta  of  negligence  by 
the  defendant  and  Its  agents.  Madden  v.  Ches- 
apeake t  O.  B.  Co.  2S  Vf.  Ta.  610,  57  Am.  Hep. 
6S5. 

And  a  BtatemenI  In  a  declaration  In  an  action 
for  damages  resulting  from  a  calllalon  between 
railway  tralna,  that  tbe  plalnllff,  being  a  work- 
man nndei  a  contractor  employed  by  tbe  de- 
fendant to  keep  Ibe  railway  in  repair,  waa  a 
passenger  In  one  ot  the  tralna  belonging  to  tbe 
defendant  and  managed  by  Ita  servants,  wblcb 
was  at  the  time  employed  In  conveying  the 
workmen  of  aucb  contractor  to  and  from  Ibeli- 
work.  and  that  while  plaintiff  was  In  aucb 
train  for  the  purpose  of  such  conveyance  he 
was  Injnred  by  such  collision,  reasonably  ohows. 
that  he  waa  being  carried  as  a  passenger. 
Torphy  *.  Grand  Trnnk  S.  Co-  20  V.  C.  Q.  1). 

Likewise,  a  petition  In  nn  action  against  two 
railroad  companies  Jointly  for  Injuries  received 
In  a  colllalon  between  trains  of  tbe  two  com 
ponies  at  a  point  where  the  roada  crossed  each 
other,  charging  that  the  train  of  one  company 
negligently  atmch  the  cara  of  tbe  other  com- 
pany. Is  niaicient,  though  It  does  not  show  how 
such  train  negligently  alrnch  such  cara.  Ual- 
vpston,  H-  »  8.  A.  B.  Co.  v.  Croi*cll,  0  Tex 
CIt.  -Ipp.  IflO,  2.1  S-  W.  4M. 

And  an  allegation  in  a  complaint  by  a  passen- 
59  L.  R.  A. 


panlea  for  damages  for  personal  Injuries  (o 
plalutlH  and  wife  austsined  In  a  collision  be- 
tween (he  iralna  of  Ibe  two  companlea  at  a 
crossing  of  the  two  roads,  to  the  effect  that 
Ibe  defendants  were  gioaaly  negligent  In  the 
operation  or  their  trains,  whereby  tbe  colllBlon 
rcsulfed,  sod  there  ore  als.i  nvermenta  which 
set  out  parll-ular  acts  of  negligence  which  are 
charged  to  have  caused  the  collision  and  the 
r-iinBei(UPnt  Injuries  that  resulted,  conslntlng 
In  the  failure  of  each  train  to  stop  at  the  croas- 
lug  and  to  ring  Us  bell  or  sound  Ita  whistle, 
tbe  Issues  will  be  limited  to  the  acts  of  negli- 
gence specially  set  up.  Missouri.  K.  &  T.  B. 
Co.  V,  Vani-e  (Tex.  Civ.  App.l  41  S.  W.  167. 

And  a  declaration  In  an  action  n^Insl  a  rail- 
road  company  by  a  passenger,  charging  that 
tbe  parties  having  tbe  management  of  the  train 
In  which  plaintiff  waa  being  carried  negligently 
managed  the  train,  and.  In  part  by  their  negll- 
gence  as  well  as  in  part  by  the  negligence  of 
tlie  defendant,  another  railroad  com|,any  run- 
ning trains  upon  tbe  anme  track,  the  defend- 
int'a  train  ran  against  tbe  train  In  which  plain- 
tiff waa  bPing  carried  and  caused  the  Injurlea 
complained  of.  la  defective  In  not  showing,  not 
only  that  the  parties  under  wbose  management 
Ihe  plalnlllT   waa    riding  were  guilty  of  negli- 

liiive  avoided  Ihe  conseciuences  nf  defendant's 
ni'gligenci'.  Bridge  t.  Grand  Junction  R.  Co.  .1 
Mees.  *  W.  344. 

And  a  petidon  In  an  action  for  damages  for 
l)erBonal  injuries  received  In  a  railway  wreck 
on  one  of  the  trains  In  which  tbe  plaintiff  van 


Idado  Supbeu  Coubt. 


Dso., 


unci   deJi 


tioa  witli  the  required  preclalon,  aad 
ttco  (liereto  tibautd  be  BUBtalned.  and  a  cburge 
referrlug  to  IncuDvenlCDce  ought  not  to  be 
X'ven.  UlaBouTl  P.  B.  Co.  T.  Mltobeir,  75  Tei. 
77,  12  8.  W.  810. 

Aa  to  colllHlonH  cauilug  Injur;  to  employees. 
•ee  Wild  V.  OregOD  Sliort  Line  &  U.  N.  K.  Co. 
SI  Oc.  139,  27  I'ar.  934  ;  Bhuler  t.  Omnlu.  K. 
C.  t  K.  K.  Co.  87  Mo.  App.  618  :  Woodward  v. 
Oregon  R.  t  Nav.  Co.  18  Or.  Z8S,  22  Pac.  1076 ; 
Dercmer  v.  Uelawure,  L.  A  W.  R.  Co.  54  N.  J. 
L.  407,  24  Atl.  481. — iHfra,  XIV.  d.  2  :  Cramer 
T.  Uulon  1'.  K.  Co.  3  Ulab,  S04,  24  Pac.  Oil; 
Sullivan  T.  ■Toledo.  W.  &  W.  R.  Co.  58  Ind.  26.— 
infra,  XIV.  f,  1. 


n  tired  railroadi. 


aellon 


eadluf 


Btreec  raElroada  aa  carriers  ot  peraons  aa  tlioae 
appllcaJile  tu  onllnur;  rallrunda,  and  It  would 
appear  that  tbe  aame  degree   of  geueralll:;  Id 

I'hua,  where  a.  complaint  In  oa  acMon  agaloBt 
a  Wreet  rallwaj'  companj  for  personal  injury 
reaaltlng  In  tbe  dealh  ot  the  plaintiff's  Intea- 
tate  arerg  tbat  tbe  plalntira  Inteatnte  was  a 
paBOCDger  on  one  of  the  derendaat's  street  cars 
wben  be  received  the  Injurlea  wblcb  caused  hla 
death,  a  duly  on  the  part  of  <he  defendant  to 
conaerTe  the  anfet;  ol  the  Intf  slate  Is  shown : 
and  a  further  averment  tbat  the  defendant 
then  and  there  ao  negllgeDtljr  cotiducted  aald 
bualneHB  tbat.  by  Teaaoo  ot  auch  negligence, 
plalullir'a  Inreatale  received  personal  Injurlea 
wblch  caused  his  death,  though  very  general, 
ta  BuJlcIent  on  demurrer.  Armatrong  v.  Uoat- 
gomerj  Street  R.  Co.  123  Ala.  233,  26  So.  849. 

And  a  complaint  In  an  action  tor  a  personal 
Injury  charging  tbe  defendant  with  so  negti- 
jtently  and  carelessly  running  one  ot  ita  electric 
cars  Id  which  the  J>la1ntllt  was  a  paaaeiiger  tor 
hire  and  waa  then  riding  tbat  tbe  said  car 
Jumped  from  (he  track  and  threw  plalnlllT 
thpretrom.  thereby  causing  (he  Injury  com- 
plained of,  suftlclentlr  allegea  negligence,  and 
KpeclSea  the  clrcumalances  relied  upoD.  King 
V.  wumlngtun  t  N.  C.  Electric  R.  Co.  1  Penn. 
(I>el.)    452.  41   Atl.  UTS. 

So,  a  petition  In  an  action  agalnat  a  str^t 
railway  company  by  a  father  for  the  loss  of 
xervicea  of  hla  minor  daughter,  charging  that 
she  was  violently  thrown  through  a  window 
or  a  car,  by  reason  whereof  ahe  was  seriously 
Injured  and  permanently  crippled  ao  as  to  dis- 
able her  from  performing  service  or  labor  ot 
any  bind,  is  not  subject  to  exception  upon  the 
ground  that  It  does  not  show  Id  what  manacr 
tbe  child  was  Injured  or  crippled,  and  does  oot 
describe  the  alleged  Injuries.  San  Antonio 
Street  It.  Co.  T.  Muth,  7  Tex.  Civ.  App.  443,  27 
8.  W.  752. 

And  a  petition  in  such  an  action  charging 
that  tbe  detendant'a  servant  In  charge  of  the  car 
npon  which  plslntlfl's  daughter  was  riding  neg- 
ligently applied  the  full  power  to  tbe  car.  and 
by  reason  of  a  defective  brake  was  uoable  to 
tOEtrul  oc  cbecli  tbe  speed  ihereot  when  tbe 
car  reached  a  defective  trark  at  a  curve,  and 
thereby  Its  derailment  was  reused.  Is  not  sub- 
ject to  exception  on  tbe  ground  that  tbe  allega- 
tion ot  the  application  of  the  full  power  Is  a 
conclualon  of  the  pleader,  and  tbat  the  tacts 
constituting  such  application  Aould  have  been 
■tated.  and  is  safflclent  to  warrant  a  Jury  In 
finding  that  It  was  an  act  ot  negligence,  when 
considered  In  connection  with  the  concomitant 
facts  alleged.  fHd. 
69  L.  R.  A. 


And  a  deelaratloD  by  a  husband  In  such  an 
action  alleging  tbat  hla  wife,  belug  a  passenger 
on  one  of  deCetidant's  cars,  anderlook  to  alight. 
sod  while  doing  so,  and  by  reason  of  deteod- 
ant'a  u^Ugence.  the  car  auddenly  started  up. 
cauaing  her  la  tail,  and  seriously  Injuring  her. 
■o  ss  to  deprive  plalnlllT  of  her  company  and 
aervlces,  though  wanting  In  sutHdent  (ulness 
and  detail  as  to  the  manner  In  which  the  Injury 
was  caused,  of  which  advantage  could  be  taken 
by  special   dcmurr 
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which 
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e  diss 


lotion  on  the  ground  that, 
ns  to  tbe  cMeat  of  the  injuries.  It  was  too 
vague,  uncertain  and  Indellnlte  to  put  the  de- 
fendant on  notice  as  to  the  nature  of  the  cane 
to  lie  proved.  James  v,  Atlanta  Street  E.  C*. 
90  Ga.  eOu,  16  S.  E.  612. 

And  a  complaint  In  auch  an  action  alleging 
tbat  while  plaintiff  was  riding  on  one  of  de- 
fendant's cars  be  was  thrown  and  precipitated 
therefrom  an  account  ot  the  gross  carelesanesa 
and  negligence  of  the  person  In  charge  and  c<m- 
Irol  ot  the  car,  EUid  that  by  reason  of  such  neg- 
ligence of  defendant  and  Its  employees  plaln- 
lllT WHS  greatly  Injured,  Is  sufficient,  and  a  bill 
of  particulars  should  be  denied,  since  the  alle- 
gation that  tbe  defendant  was  guilty  of  negli- 
gence whereby  tbe  plaintiff  wsa  thrown  down 
Is  an  allegation  of  fact,  and  not  a  conelasion 
of  law  Ulcbmond  v.  Second  Ave.  B.  Co.  47  N. 
T.  S-  R-  306,  ]9  N.  T-  Supp-  BB7. 

An  allegation  In  an  action  tor  negligence  that 
tbe  Injuries  received  by  the  plaintiff  were 
caused  by  his  having  been  thrown  from  one  of 
the  delendant's  electric  cars  througb  tbe  care- 
lessness and  negligence  ot  tbe  defendant,  haw 

or  omission  constituted  the  detendant'a  neg- 
ligence, aud  apon  what  speelflc  ne^lgent  act 
or  omission  tbe  plaintiff  relies  for  a  recovery. 
King  T.  Wilmington  A  N.  C.  Electric  B.  Co.  1 
Penn.   (Del.)   432.  41  Atl.  875. 

And  a  declaration  In  an  action  against  a 
street  railroad  company,  charging  that  tbe 
plaintiff  was  on  one  of  the  street  cars  of  de- 
fenduut.  and  tbat  It  thereuiran  became  the  duty 
of  the  defendant  to  protect  him  In  getting  off. 
but  tbat  It  did  not  use  proper  care  to  do  ao, 
whereby  be  was  Injured,  Is  bad  on  demurrer  la 
show  that  tbe  duty  alleged  h    ' 


listen 


Brees. 
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3.  52  K.  J.  L.  250.  10  Atl.  i 

jn,  that  the  plalntllf  waa  on  the  de- 
r,  and  that  It  thereby  became  tbe 
]uty  of  tbe  latter  to  use  proper  care  so  tbat 


fendBD 


trespasser,  and  r 


k  paasenger. 


A  petition  In  an  action  against  a  street  rail- 
way company  tor  damsgoa  tor  an  Injury  to 
plaintiff's  wife,  who  waa  a  passenger  on  one  of 
defendant's  cnrs.  caused  by  a  colllalon  between 
the  ctir  and  a  freight  car  of  a  railroad  com- 
l>any.  however,  charging  that  tbe  cor  upon 
which  the  injured  wife  wna  a  passenger,  as 
well  as  that  ot  the  railroad  company,  was  so 
careleSitly  run  and  operated  tbat  tbe  collision 
rebutted,  giving  time,  pi  see.  and  In  part  the 
circumstances,    (hough  not    the  details,   ot  tbe 

Ilclently'apivific.      Ft.    Worth    Street   R.    Co.   v. 
Fergusjn.  9  Tei.  Civ.  App-  610,29  S.  W.  61. 

And  while  (in  allegation  In  an  action  against 
n  street  railway  company  by  a  paasenger, 
to  recover  for  an  Injury  caused  by  the 
car     in     wblcb     he     was     riding     being    run 


King  v.  Obeoon  Shobi  Line  R.  Co. 


M? 


iDto  tiom  the  reu-  bj  anather  tzr  bclonE' 
InK  to  the  defendant,  that  the  deteadant 
neKllgentlj  ran  and  operated  Its  rood  and  the 
cars  propelled  thereoa.  and  that  by  reason 
tbereol  the  Injury  occurred,  might  be  required 
to  be  made  mora  ^i«clSc,  If  tbat  Is  Dot  dolM 
tbe  plaintiff  would  be  entitled  to  prove  there- 
under aur  negElgence  Id  mnnltiB  or  operatlnz 
the  ruad  or  tb«  car«  propelled  thereon,  and 
prove  that  tbe  road  waa  operated  vltboat  aand- 
boicea  od  Krip  cars.  North  CblcBso  Street  R. 
Co.  T.  Cotton,  «1  III.  App.  314. 

But  a  petition  In  an  action  SEaJost  a  cable 
car  cumpany  for  a  personal  Injury  received  by 
pIslntiR  In  Jumping  from  a  car  of  defendant 
upon  the  approach  of  a  locomotive  at  a  cruis- 
ing, alleging  It  to  be  the  duty  of  the  delMidant 
to  provide  proper  appliances  for  stopping  Its 
cars,  does  not  Include,  and  will  not  support,  ab 
InatruL-Clon  as  to  the  duty  of  the  delendaDt  to 
malutalD  lOd  provide  safe,  Btiltable,  and  trust- 
worthy  road,  tmcks,  cables,  cars,  grips,  grlp- 
IroDB.  brakes,  machinery  appliances,  etc.  Jac- 
qnln  v.  Urand  Ave.  Cable  Co.  ST  Mo.  App.  3S0. 

And  ■  declaration  In  an  action  against  a 
•trect  railroad  company  tor  a  pcrsooai  Injury. 
avei-rlng  that  It  was  the  daty  of  the  defendant, 
through  Its  agents  ajid  servants  In  control  and 
mjWBgi^meut  of  the  car  by  which  the  injury 
waa  cBuaed,  when  said  car  met  ths  car  from 
which  the  ptnlntlft  alighted,  to  cause  said  car 
to  stop  or  move  so  slowly  as  not  to  endanger 
persons  alighting  from  the  other  car  and  pass- 
lag  to  the  rear  thereof,  and  at  the  same  time 
warn  them  of  the  approach  of  said  car,  and 
that  It  did  not  regard  Its  duty  In  this  bebalf. 
but  was  grossly  careless  and  negligent.  Is  In- 
snfficlent.  since  nrgllgence  Is  the  (act  to  be 
averi-ed,  and  whether  the  omission  was  negll. 
gence  or  not  la  for  tbe  Jury  to  determine.  West 
Chicago  Street  H,  Co.  v.  Colt,  BO  111.  App.  640. 

So,  an  allegation  In  an  action  against  s  rail- 
road company  for  personal  Injuries  aJleged  to 
have  been  caused  by  defendant's  neeHgencc, 
that  the  defendant's  scrvsots  corelesBly  and 
wantonly  or  Intentionally  caused  a  child  to 
leave  cars  of  a  dummy  line  In  a  street  while 
they  n-ere  In  motion,  ts  nof  soBlcIent  to  show 
Degllgence  wlthont  anything  to  show  that  tbe 
conditions  were  not  proper  for  the  child  to 
get  olT.  since  the  dermdnnt's  servants  had  the 
right  to  cause  a  trespassing  child  to  get  off 
under  proper  conditions.  Jefferson  v.  Blr- 
mlDgbsm  K.  *  RIectrIc  Co.  116  AIh.  294,  8S 
L.  B.  A.  4S8,  22  Bo.  S4S. 

4.  Bu  ttag'  or  boat. 

Averments  of  negligence  of  csrrle™  by  stage 
or  by  boat  are  also  governed  by  the  rules  ap- 
plicable lo  other  carriers  in  general  set  forth 
In  previous  SQbdl visions  of  this  note. 

Thus,  a  complaint  In  an  action  against  per. 
•ana  ruunlng  a  stage  coach,  b;  a  passebger.  al- 
leging that  by  reason  of  the  negligence  of  the 
defeoilaDts  In  falling  to  provide  lights,  tbe 
Dight  being  dark,  so  as  to  enable  the  driver  to 
•ee  and  keep  in  the  road,  and  by  providing 
unreliable  horses  and  a  negligent  and  Inefficient 
driver,  the  vehicle  vaa  upset,  whereby  the 
plaintiff  was  severely  Injured,  Is  not  subject  to 
objection  on  demurrer  that  no  connection  Is 
shown  between  the  particular  acta  of  negll- 
eeoce  charged  and  the  Injury  complained  of, 
since,  the  relation  of  carrier  and  passenger  ap- 
pearing, the  fact  that  the  poasenger  sustained 
an  Injury  by  the  overtnmlng  of  the  carriage 
makes  a  prims  fade  case  of  negligence  against 
the  carrier.  Anderson  v.  Scholey,  114  Ind. 
S63.  17  N.  K.  125. 

AJad  the  omission  to  state  In  a  complaint 
In  sncb  case  Just  bow  tbe  defendant's  failure  to 
M  L.  B.  A. 


■apply  the  carriage  with  llghta  on  a  dark  nigbt, 
or  to  furnish  safe  and  tractable  horses  or  a 
careful  and  efficient  driver,  reaulled  In  the 
overturning  of  the  carriage,  does  not  make  the 
complaint  bad,  since  they  wore  cg-uses  suO- 
cient  to  produce  tho  Injurious  result.     IbUt. 

So,  a  plaintiff  In  an  action  for  a  personal  In- 
Jury  In  which  it  Is  alleged  In  tbe  declaratloD 
that  the  defendnuts  carelessly  and  negligently 
provided,  fltlcd  out,  managed,  and  conducted 
their  coach,  so  that  It  broke  down  and  broke 
plalutlff's  leg.  la  not  limited  to  proof  thereun- 
der of  □nahlllnlnesB  in  the  mode  o(  driving  or 
eonducllug  the  coach,  but  may  also  prove  any 
Insufflclency  in  the  carriage.  Ware  ».  Gay,  11 
Pick.  100. 

And  a  declaration  tb  an  action  against  • 
at  age  proprietor  charging  that  plaintiff"* 
daughter  took  passage  In  defendnnt's  coach, 
and  that  thereupon  It  became  defendant's  duty 
to  una  proper  care  In  carrying  her.  but  that  de- 
feudani,  not  regarding  such  duty,  neglected  to 
use  such  care,  and  the  conch  was  overlumed 
and  plslntlfTs  daughter  Injured,  though  very 
general  both  In  regard  to  the  description  of  the 
negligence  and  the  statement  of  the  obligation 
reaultlug  from  defendant's  business,  ts  sufBclent 
to  put  (he  defendant  on  bis  defense,  and  ts 
good,  at  all  events  sftec  verdict.  Taylor  v. 
Day,  16  Vt.  088. 

Likewise,  an  allegation  In  a  complaint  that 
tbe  plaintiff's  intestate  was  a  paasenger  on  one 
ot  the  boats  of  tbe  detendant.  and  that  be  came 
LO  bla  death  by  Being  drowned,  and  that  his 
death  was  caused  by  the  wiTingful  neglect  and 
default  of  the  defeudant  In  refualng  to  stop 
the  boat  or  render  him  any  assistance  though 
requested  to  do  »o,  constitutes  a  good  cause  ot 
action.  Uclhado  v.  Foughkeepste  Transp.  Co. 
2T  Hun,  0». 

And  a  complnlnt  In  ,  an  action  against  • 
steamtMfit  compnny  for  damages  (or  Injuries 
sustalaed  In  falling  from  a  gang  plank  leading 
from  a  docU  to  tbe  deck  of  a  steamer  of  the  dp. 
ferdant,  charging  that  tbe  gang  plank  ot'tbc 
steamer  was  carelessly  and  negligently  sup- 
ported on  aald  boat,  and  waa  not  properly  lied 
or  tsHlened  thereto,  and  (hat  the  same  was  neg. 
ligently  put  out  and  maintained  from  the  ves- 
sel  to  the  dock.  Is  sultlclently  particular  and 
Hpecinc  lu  alleging  that  the  gang  ilank  was 
carelessly  snd  negligently  supported,  snd  will 
not  Tfe  required  to  be  made  more  so  nn  motion. 
Croft  V.  Nurtbweatem  S.  B.  Co.  20  Wash.  175, 
55  Pac.  42. 

C.  Of  mfiiagft, 

Willie  the  cases  with  reference  to  plesding 
□flgllgcnce  of  carriers  of  meBnagea,  sucb  as  tele- 
graph companies,  etc,  sre  few.  It  Is  thought 
from  BUrh  cases,  as  well  as  upoD  general  prin- 
ciples, that  tbe  genera]  rule  as  to  pleading 
negligence,  that  It  Is  sufflclent  to  state  the  act 
causing  the  Injury  and  that  It  was  negligently 
done,  la  sppllcable.  the  general  rules  applicable 
to  negllgeuct  applying  to  such  carriers. 

Thus,  a  Btatement  In  an  actloD  before  a  Jus- 
tice's court  agalUBt  a  telegraph  company,  that 
the  defendant  negligently  and  carelessly  altered 
a  telegram  and  transmitted  It  RS  altered,  by 
reaaon  of  which  the  plaintiff  was  Injured  and 
damaged,  la  sufflclent.  although  It  does  not 
state  (he  language  of  the  telegram  nor  point 
out  wherein  the  mistake  consisted.  Lea  v, 
Western  U.  Teleg.  Co.  51  Mo.  App.  376. 

But  sJIegatloDS  In  a  petition  in  an  action 
against  a  telegraph  compnny  for  negligently 
falling  to  deliver  messages,  charging  tbe  incom- 
petence of  (he  operators,  and  thst  the  detend- 
ant was  frequently   warned  ot  their  Incomps- 
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ond  that.  I 


ilwlth- 


erators  in  Iti  emplojment,  are  too  vague  and 
IndeQalte.  and  too  dlBCoanected  with  allega- 
tiODS  of  taca  aliowlntr  acts  on  tbe  operatorg' 
part  of  a  DegUgeat  character  resulting  la  loaa 
to  the  putrous  of  the  compati;,  or  o(  loes  Iti- 
curred  [beretrom  to  the  plnlntllC  on  prevloas 
ocoariiouB,  to  be  deemed  sufficient  tt>  support  a 
claim  tor  exemplary  damages.  Danlei  v.  West- 
ern U.  Teleg,  Co.  61  Tei.  4S2,  88  Am.  Rep. 
SOS. 


XIII.  dppHcation  of  rulei  t 
K.  Defective  or  dangcrout  it: 


municipal  negll- 


The  rule  lliat  the  act  causing  the  Injury 
•ximpUlned  or  may  be  stated  and  charBcterlned 
as  hnrinc  been  negligently  done  seems  to  apply 
to  aUegBtlons  ot  negligence  In  sctlona  against 
munlcli>al  corporations  for  Injuries  caused  by 
hlgbwaya. 


which 


iwledge  . 


notice 
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notice    will    b«    In- 
e  generally.  In 


of  plaintiff 
vty.  that  the  in- 
InBuffldency.  and 


ages  for  an  Injury  to  the  ppi 
cajjBed  by  a  detwt  In  a  hlEbir 
Jury  was  cnuaed  by  ihe  deft 

want  of  repair  of  the  hlgL.._,  . 

esmry  Ihac  the  derlnration  should  set  out  t 
particulars  In  which  Ibe  hlgtinny  was  defe 
lye.     Corey  v.  Bath.  Sj  N.  II.  530. 

ADd  It  Is  not  ne<'<-HiMry.  in  a  declnratl 
agalDSt  a  town  for  a  siierlfll  dniaage  hap[>eni 
by  reason  ol  the  InaulSi'leniy  of  a  highway, 
allege  Ihat  tbe  highway  wns  established  In  o 
authorised  liy  Blatute,      Hurley 


Nor  IB  a 


er.  a«  N 


implBl 


I.  ■201. 


fouid  Dot  be  guilty  of  neglect  If  tht 

had  erected  a  gnide  punt.     Bronsou  t.   Wash 

iDgloo,  QT  Conn.  340,  18  Atl.  ZM, 

And  tfi  allegatloo  with  sutllclent  certainly  Ii 
a  complaint,  that  the  Injurlva  of  wliich  the  plain 
tilt  ci.mplaiued  were  received  by  him  by  soi 
through  the  detcDdant'a  negligence  In  permit 
ting  one  of  Its  public  slreein  lo  be  and  remain 
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Inketi  by  motion  tor  an  order  requiring  him  lo 
make  bis  complaint  more  Hpeclflc.  I':vnu8vllle 
T.  Worthlngton,  »T  Ind.  2S2. 

And  a  general  BTerment  In  n  complntnC  in  nn 
action  for  damages  for  a  personal  Injury  to 
ptaJntirs  wile  caused  by  plalntirs  hoTU'  be- 
conilDg  frlgbtpoed  at  a  Are  In  the  street  used  by 
persons  in  manafacturing  candy,  that  tbe  IQ- 
'  Jury  Has  caused  wholly  by  the  negllgi'Di'e  of 
(be  town  in  permitting  the  tarrying  on  of  the 
business   of   making   candy   on   the   streets.    Is 

tlon  to  msiie  tbe  complaint  more  specific  Is  re- 
requlred  to  reach  sucb  a.  defect  in  the  deQnIte 
Btntement  of  facts.  Busht-ltlc  t.  Adams,  lOT 
tnd.  4To.  ST  Am.  Bep.  124,  8  N.  E.  202, 

In  order  to  maintain  an  action  ngnlnst  a  mn- 
niclpal  corporation  for  an  Injury  to  a  [lenian 
59  L.  R.  A. 


reaultlng  from  tbe  bad  coDditlon  of  Its  streeta, 
bowerer,  tt  must  be  alleged  und  proved  that 
the    corporation    or    Its   offlcers    had   notice    of 


And  a  genera]  charge  In  a  complaint 
Igencc  of  the  defendant  In  an  action  aj 
:lty  for  an  Injury  cauaed  by  an  obstru 
t  roBduray  therein,  without  averrlog  n 
ruction  or   alleging    (acts  fro 
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[ndianapolla.  Se  Ind.  91. 
Hut  a  petition  in  au  action  against  a  city  fur 
an  Injury  caused  by  an  alleged  defective  alreel. 
charging  that  tbe  street  was  one  of  the  prluii- 
pal  bualnesu  streets  ot  the  city  and  one  of  tbe 
most  traveled,  and  tbat  there  was  and  had 
been  for  some  lime  a  cut  or  hole  therein  20 
feel  long.  12  feet  wide,  and  10  feet  deep,  and 
■ft  open  through  the 


negllgen 
und  nol 


of  tbe  city.  [ 


subj. 


objection 

cily  had  noilce  of 

rrot  V.  Omaba  City, 


nge,  ulleglng  Ihat  Ihe  defendan 
uthoriied  and  permitted  n  sire 
tructed   by  II 


ened,  and  that 
frightened  sod 
nway,    injuring 


I  narrow  portion  ihereof.  » 
nded  along  by  tbe  side  nf  a 
f  Ihe  entire  width  of  the  t 
Impassable    tor 


lable  to  become  frlgbl- 
lereby  plalntlltB  horse  was 
came  unmunageiible  and  ran 
le  horse  and  wagon,  Is  suf- 
cjeni  on  aemurrer.  Calm  cross  t.  I'ewaukee, 
a  Wis.  08.  20  U  U.  A.  4":;,  47  N.  W.  13. 
But  a  petition  In  an  action  against  a  clt.v. 
mply  stilting  the  duty  ol  the  city  to  li«ep  lis 
lugbtares.  Including  Its  public 


and  In  a  safe  condition 
Instead  ot  stating  Ihe 

legal  conclusion  mliht 
fendaat's  dut 


'.    fro 


e  plaintiff  was 


Ultchell    1 


Clinton,  09  Mo.  Iu3,  12  S 

And  a  declaration  In  an  action  to  recover 
damages  from  n  town  for  suffering  water  to 
flow  from  a  highway  in  the  town  upon  adjoin- 
ing lands  belonging  to  plaintiff,  charging  that 
water  escaping  from  the  highway  npon  the 
plalntlfTs  land  Injured  It.  and  that  the  waier 
ought  ID  have  been  carried  by  the  town  In  tbe 
gutters  or  alulcewaya  of  the  street.  Is  bad  on 
not   properly    setting     fortb     any 


of   IS' 


The 


c  of  a. 


I.  tbe  q 


defendant  Is  enUtled  to  have 
Iteged  on  which  the  duty    Ig    pt^dl- 

'.2  R.  I.  70^  Smith 

Trlnp.  13  It.  I.  1S2. 

ere  statement  of  Ihe  existence  of  a 
highway  does  not  show  a  duty  of  tbe  town  or 
I'iiy  to  keep  water  flowing  In  it  from  over- 
bowing  adjoining  land.     Smith  V.  Tripp,  13  K. 

And  im  sllFgHtlon  In  an  action  agaJnst  a 
municipal  inrporatlon  for  damages  caused  by 
Its  neglect  of  duty  lu  repairing  Ihe  streets  and 

fully  refused  lo  repair  the  streets,  and  wrong- 
fully nnd  negligently  allowed  large  ouantlUea 
of  water  to  Sow  from  a  sewer  and  accamulaie 
upon  tlie  land  of  the  plaintiff,  la  InsuOelent. 
since  tbe  question  whether  tbe  allowing  of  the 
water  to  Mow  from  Ihe  sewer  upon  the  lam)  ot 
the  plalntllT  was  wrongful    la    a    quenlion  of 


1896. 


Kiso  V 


law.     MoDtcoiiKT7 
Am.  Dec.  M2. 

And  aa  ia  ui  aJlesatloa  Id  a  compialat  b; 
the  owner  of  a  lot  abutling  npon  a  strrat,  In  an 
actl<»  asHlUt  tbe  dij  (or  chanKlDS  the  icrade 
of  tbe  atreet,  tbat  be  was  aubjecled  to  great 
loaa  and  damage  b;  tbe  Degllgent  and  unskll- 
tnl  muDoer  In  whicb  tlip  vork  at  changing  tbe 
grade  waa  conducted  :  it  !■  aeceaaar;  In  auch 
vatt  to  allege  In  nbat  tbe  negligence  or  unskll- 
(Wnew  conBUIed.  Heslej  t.  Sew  Horen,  47 
Coon.  305. 

A  dei-Jaratlun  Id  en  action  tor  dajnages  for 
an  alleged  injury  caused  by  the  Inaufllclency  of 
■  blghwDy.  (leflcrlblng  the  road  and  Its  defecls 
En  very  leneial  terms,  hnwever.  not  Btallng 
■hat  the  defecCa  vcere  nor  where  they  were, 
though  perhaps  open  to  objection  on  demurrer, 
la  cured  by  rerdlct.  and  Is  good  on  motion  In 
■   of  Judgment,  alnce  Ihe  fletecta  are  (hof- 


OnBaoH  Shokt  Lire  R.  Co. 
1.  lie,  TO 


Woodstock,  38 

Anil  B  complaint  In  such  an  action. 
that   there   naa  a   lurKe  atiimp   In  or  near  Ihe 
middle  of  tbe  main  tiareled  track  of  tbe  bigb- 
waj,  ngalnut  whli:h  the  plalntirs  wagon 
and  CHuaed  the  injury  complained     ' 
ly  itatea  a  cauae  of  action  to  wa 
mlaalou  of  evidence  thereunder,  aa'agalni 
objection    tbat    It    la    not    atated 


rring 


lufflclenl 


the  soil  or  detached 
It  bad  been  there  nve 
Cremer  V.  Portland,  Sa 


minutes  or  Hi 
Wla.  92. 

Nor  will  an  allegstloa  In  auch  an  action  for 
damages  for  [wrsooal   Injuries  >n  plalntllT  nnd    1 
to  bU  borse  and  carrier,  alt^^  ii 

1  by  IhP  defecllve  condition  of  the  high     due     to     the 


la  detective  In  not  showing  that  (he  Injury  suf- 
fered *■■  tbe  reaull  of  Ihe  alleged  negligence. 
and  whether  or  not  Ihe  plaintiff  was  hurt  during 
tbe  time  It  was  alleged  to  hnve  been  negligently 


And  a 


lUeved 


e  been 


by   the  .  _         . 

therein,  describing  the  defrcllve  hlgbway  as  a 
graded  one,  O^j  feet  wide  on  the  surface,  wlih 
a  dllcL  or  gully  about  2>^  feet  deep  on  each 
aide,  and  no  guHrd.  nud  alleging  thai,  aa  plain- 
till  waa  traveling  on  the  hlgbnny  with  a  team 
of  borses  and  sleigh  loaded  with  lo^s,  on 
which  be  was  standing,  the  sleigh  slued  Into 
Ihe  dltcb,  whereby  It  was  overlurned.  and 
plaintiff  was  Injured.  renKouably  ahowa  from 
Ihe  deacrlpUon  an  ordlnuiy  turnpike  road,  c.ju- 


V  that  I 


defect  ire 


ilelgh  I 
i  alaiea  no  cause  of  a< 
lining    an  objecllon    i 

OUO.  IT,  N,  W.' ' 


iinditlon  of 
slide   Inta    Ihe 

•  any    evidence 
V.   Deer  Creek, 


X  the 


an  actioo  agalnat  a  city 
i-slelgb  on  which  were  aev- 
C  great  speed  down  a  nperl- 
Idea  with   plaintiff's  aleliih. 


war  o 


I   It   . 


motion  at  tbe  commencemeDt  of  the  trial  on  Ihe    of 
ground  tbat  In  alleging  neRllgen<-e  of  Ihe  town     stree 
nnd    Its   agents    and  aaslsianCa   It   (ails    to   ul-     the 
lege  auy  ninse  of  action,  becanse  no  duty  rests     neglt 
upon  the  luKu  to  maintain  the  highway  within    that 
Its  limit,  where  Ibat  duty  la  Imposed  upon  the    Ihe  t 
comralasloners  of  highways  by   law.  and  there  !  vent 
la  Bumclent    in    the   allegation    charging   uegll-     14  ^ 
gmce   on   Ita  offlcera   to  embrace   tbat  of   the 
commliialoiiers  of  the  town  in  tbnt  respect  aa  I 
the  cause  of  the  Injurlea  snffered  by  (he  plain-  i 
tiff.      Farmau  v.  Ellington,  48  Hun.  41.  ;       ai 

And  a  complaint  In  an  action  agnlnst  a  town. 
alleging  that  plalntirs  horses  were  trlghlened 

along  the  bank  of  a  lake,  by  the  waters  of  tbe 
lake  dashing  up  oyer  the  highway  whereby  Ihey 
were  frightened  and  plaintiff  whs  Injured,  and 
tbat  such  Injury  was  caused  by  reason  of  Ihe 
defective  and  unsnfe  condKlon  of  (be  higbway 
at  tbat  point  and  by  reason  of  the  lack  of  i. 
proper  barrier  or  guard  between  (he  road  and 
tbe  InKe.  and  Chat  the  commissioners  of  blgh- 
waja  of  the  (own  bad  knowledge  of  (be  de- 
tective condition  of  tbe  highway  and  negligent- 
ly omitted  to  erect  a  barrier  or  guard,  will 
tain  evidence  on  the  trial  showing  tbnt 
s  negligently  omitted  to  make 


Rccldeni     was     that     It     was 

gleet     of     the     city,     and     Ibat 

ted     by     reason    of    the    wrongful     net 

cKy  authorities  Id  permitting  tbe 
>  be  u.sed  for  coasting  purposes:  since 
'ndaul  was  entllled  to  know  how  lis 
cuiiiied  the  iiccldent,   and  since  aaylng 

I'll;  wrongfull.v  permitted  such  use  of 
n  Is  merely  to  say  th&t  it  did  not  pre- 

1'ooniev  V.  Albany,  38  N.  Y.  3.  R.  Bl, 
.  Supp.  5T2. 

Defcctite  or  rioin7crou»  tidcioalta. 


Juries    cnuxed   by    de 

within 

the  rule  applicable 

ts,  permitting  gen- 

tite   or  knowledge 

appears. 

i'El 


hlgbwsy  al  that  point  reasonably  safe. 
tun  whereof  the  accident  happened,  a 
tbe  Injury  was  sustained  by  reason  of 
feet  exlating  because  of  ihe  neglect  of  ■ 
misalonera :  and  should  not,  therefore,  b 
dlamltsed  on  motion.  Hoblee  v.  India 
11  App.  Ulv.  435,  42  >'.  Y.  Supp.  323. 

But  a  complaint  In  an  action  against  a  tc 
alleglug  that  while  engaged  in  gradlnK  a  St 
it  caused  a  bole  to  he  dug  Id  Ii.  and  that 
plalnt'll  stepped  into  sold  bole  and  waa 
Jnred.  and  that  said  hole  waa.  through  the  neg- 
ligence <a   defendant   permitted   ' 


Thus,  a  declaration  charging  that  the  defend, 
ant,  a  ciiy,  failed  to  light  n  street,  m  thiit  by 
the  walk's  being  out  of  repair  and  being  un- 
llghtetl  tbe  pItilDllff  was  Injured.  Is  not  demur 
rable  tor  want  of  facts,  tbe  negligence  claimed 
not  being  that  tbe  city  did  not  pnnierly  light 
Ita  streets,  but  tliat  It  left  a  daugeraus  bole  In 
the  walk.  and.  tbe  walk  being  unllgbtud.  tbo 
plaintiff  fell  Into  It.  flrlswold  v.  Ludlngton. 
116  Mich.  401.  T4  N.  W.  fl«3. 

petltiOD  In  an  action  for  peraonn 


,    defeci 


alleging  that 
be  de-  ]  nralk  warn  built  In  sucb  a  negligent  manui 
'  com-  ;  when  a  person  stepped  on  tbe  oiiislde 
e  been  [walk    It    would    dp  up  and  throw    him 


:    side  wall 


the  a 


SB  L.  R.  A. 


overed  and  unguarded,    limits,  i 


Ing  a   defective  sidewalk   • 


■  the  duty  of  defendant 


950 


Idaho  Supbbwk  Coust. 


Dbc, 


to  keep  It  Id  repair,  anil  that  It  knowlaglr  sul- 
fered  ibc  said  walk  to  get  onC  of  repair  and 
remain  so  tnr  two  inontlia.  so  that  It  beoom^ 
tipppd  HJii]  Blasted  and  would  ;le1d  S  o' 
8  Incbra  unii«r  Ibe  welglit  of  a  persou  walking 
upon  It,  and  tbnt  befauKC  of  aucb  defect  plain 
tiff  Cell  tbereou  and  wua  Injnied.  subject  to  dc 


asbJDS 


iDlBll,    I 


And  a  cotaplaltit  Id  an  action  brousbt  agBlnsi 
persona  holding  the  office  ot  mayor  and  alder 
men  of  a  cltj,  by  a  peraon  Injured  from  falllDE 
upon  II  Bidewalh.  alleging  that  the  defendnnl! 
negligently  and  corelesBly,  after  full  linowl 
ed^.  allowed  and  pcrmltteil  eucb  aldewalk  tr 
become  and  remain  out  of  repair  and  large 
-quantlliea  of  snow  and  lee  to  accumulate  there, 
and  alloA'cd  It  to  remuln  Id  ■  dangerous  condi- 
tion, ivbereby  plalntlfl'  slipped  and  fell,  Is  not 
demurrable  tor  not  etallnp  facts  aiifflclent  to 
constitute  a  cause  of  action.  Plercy  v.  Averlll. 
:tT  Ilun,  301. 

So,  an  allegation  In  a  declaration  In  an  ac 
tlon  against  a  clly  for  damages  tor  an  Injury 
flccaaloned  to  plaintiff  by  reaaon  of  a  detective 
sidewalk,  that  the  city  bad  notice  of  the  bad 
condition  of  Ibe  sidewalk,  and  tbat  the  auper- 
vlBor  ot  the  city  bad  knowledge  <a  Its  bad  con- 
dition prevloua  to  the  Injury  complained  of.  iB 
Dot  rendered  defective  by  the  tact  tbat  It  Is 
Bllent  aa  to  the  kind  ot  notification  the  super- 
Tlaor  had,  where  It  appears  that  the  aldewalk 
wan  out  of  repair  for  a  long  time  betora  the 
accident  occurred.      Sprlnglleld  t.  Dojie,  76  111. 

And  a  declaration  In  such  aa  action  to  re- 
corer  for  a  personal  Injury  received  by  raaaon 
at  plaintiff's  tobt  being  caught  Id  a  hole  In  a 
aldewalk,  averring  that  the  afcident  occarred 
upon  one  ot  the  principal  streets  In  the  city, 
tbrougb  and  by  reason  of  a  defective  sldewaJk, 
aad  tbat  the  detect  wnr  a  dangerous  one  and 
had  existed  for  three  Diimiha,  and  that  tbe  de- 
fendant knew  It  was  uuFwCe  and  not  St  for 
travel,  iiufllclently  slates  knowledge  or  notice 
«t  tbo  defect  by  the  defendant  wltboDt  further 
-sped flea tinn  of  facta.  Tlce  v.  Hay  City,  78 
Mich.  200.  U  N.  W.  S2. 

And  under  Vf.  Va.  Slal.  (  S3,  chap.  43.  Code. 
ImposlDg  an  absolute  liability  upon  cities,  vtl- 
lageti.  and  towna  for  Injurlea  a u stained  by  rea- 
aon of  tht^  failure  of  the  municipal  authoritlea 
1o  keep  In  repair  streets,  sidewalks,  etc.,  with- 
in tbe  corporate  limits,  n-hlcb  ita  authorities 
have  opened  and  controlled  and  treated  as  pub- 
tie  street*,  sidewalks,  etc..  In  an  action  against 
a  town  by  a  person  Injured  by  a  defective  side- 
walk, he  la  tiot  required  to  ullege  In  bla  declara- 
tion or  prove  on  the  trial  that  the  defendant 
bad  notice  of  tbe  defect  or  want  ot  repair : 
bnt.  In  order  to  entitle  hloi  to  recover,  he  must 
allege  and  prove  that  the  sidewalk  upon  which 
the  Injury  occurred  was  at  the  time  aiid  place 
oC  the  Injury  controlled  and  treated  hy  the 
town  authorities  aa  a  public  one.  and  opened 
as  anch.  Chapman  v.  Milton.  31  W.  Va.  384. 
7  a.  E.  22. 

So.  a  complnlttt  In  an  ni<tion  against  a  city, 
cbarRlng  that  (here  woa  a  dangerous  hole  In 
a  sidennlk  on  a  public  street,  and  that  the  de- 
fendant neglieentiy  allowed  it  to  remain  Ui  said 
walk  fur  ii  period  of  several  months  prior  to 
the  Injur}'  complained  of,  and  Ibat  It  had  imd 
aiifflclent  time  and  opportunity  to  learn  and 
know  ot  the  hold,  but  ncgllgeatly  failed  to  re- 
pair it.  and  Ibat  plaintiff  stepped  Into  such  hole 
and  received  Injuries  therefrom,  aufficlently 
chai^eB  that  tbe  Injuries  were  occasioned  by 
the  nPBilScul  failure  of  the  defendant  to  re- 
()alr  tbe  detect,  and  la  good  on  demurrer. 
Huntington  v.  Burfce.  21  Ind.  App.  eiiS,  S2  N. 


Auil  an  allegation  In  such  an  actloD  that  tbe 
'idewaik  in  nuestlon  waa.  by  defendant,  negll- 
;^ntly  allowed  to  become  out  of  repair,  weak. 
Liid  unsafe,  and  Ibat  defeudnnt  had  notice  ot 
iHld  condlUon  tor  more  than  a  month  before 
Lhe  date  of  tbe  lujury.  but  tailed  and  neglected 
■  o  repair  the  same,  and  that  sucii  walk  gave 
in  under  the  weight  of  plaintiff  and  precipi- 
tated blm  down  an  emtianknient.  Injuring  bfni. 
itates  a  good  cause  of  action,  and  Is  not  sub- 
lect  to  objection,  on  demurrer,  that  It  doea  not 
-nntaln  any  allegation  that  proper  signal*  of 
be  dangeroTis  condition  of  tbe  walk  were  neg- 
tgently  omitted,  aucb  an  allegation  not  being 
^lacesaary.  New  Albany  t.  McCulloch,  127  Ind. 
iOO,  26  N.  E.  1074. 

But  a  petition  Id  an  action  against  a  city  tor 
nn  Injury  received  by  plalntlir  from  a  fall  on 

sidewalk,   charging   that   tbe  city  carelessly 


I  How* 


tbe 


point  where  the  injury  occurred,  and  that 
Ticcouut  of  a  slope  on  tbe  sldew.ilk  It  preaentivl 
an  Inclined  enrfnce.  uneven,  sllpiiery  and  dsn 
Kerous  to  pedestrians,  la  had  on  demurrer. 
aince  (he  allegation  that  It  wnn  dangerous  Is 
n  mere  conclusion  of  tbe  pleader.  Bretsh  v. 
Toledo.  1  Ohio  N.  P.  210. 

And  an  averment  In  a  declaration  in  an  ac- 
tion against  a  town  charging  that  the  plain- 
tiff, while  passing  over  a  public  brick  sidewalk 
in  the  town.  iD  bad  repair,  rough,  uneven,  side- 
ling, and  slippery,  caught  his  toot  against  a 
projecting  brick  and  tell.  Injuring  blmself,  1« 
demurrable  for  not  stating  a  aufflclent  cbdh  of 
action.  alDce  aucb  accidents  are  liable  to  oc- 
cur wICb  the  old  and  feeble,  careless  and  In- 
different, at  almost  any  place  or  time.  Wag- 
gener  v.  Point  Pleasant.  4S  W.  Va.  79S.  ZB  8. 
E.  BS2. 

And  a  petition  In  an  action  agalnat  a  city 
for  damages  (or  Injurlea  received  from  a  fall 
on  an  Icy  ^dewoJk,  charging  tbat  for  a  num- 
ber ot  da^B  preceding  tbe  accident  tbe  city  hod 
uegUgently  suffered  ice  and  froien  anow  to  ac- 
cumulate on  the  aldewalk  In  question  so  as  to 
become  dangerous  for  persons  passing  along  the 
name,  having  been  beaten  smooth  and  slip- 
pery ao  that  children  made  a  slide  there,  which 
lad  been  there  for  some  days,  and  tbat  tbe  city 
might  have  Informed  Itself  of  this  condition 
In  time  to  have  made  it  safe  before  tbe  acci- 
dent. Is  InsutBdent  on  demurrer  in  that  it  falls 
to  show  notice  to  the  city.  Chase  T.  Cleveland, 
44  Ohio  St.  605.  38  Am.  Hep.  843,  9  N.  K.  225. 

A  declaration  In  an  action  against  a  city  for 
an  Injury  received  from  a  fall  OD  a  aldewalk. 
however,  charging  (be  uegllgence  to  constat  In 
Ibe  fact  that  tbe  entire  sidewalk  at  the  place 
Id  queation  was  old  and  out  ot  repair,  though 
■"  -  igh  1(  objection  b"  *  "---  "-"- 


r  tallnr 


413. 


B.  A. 


have  caused  the  Injury. 
la  good  when  objection  Is  not  taken  until  (he 
time  of  trial.  Campbell  v.  Kalamazoo,  BO 
Mich.  tKO,  45  N.  W.  Bo2. 

And  objections  to  swearing  tbe  Jury  In  an 
action  against  a  city  for  damages  claimed  to 
have  resulted  from  a  defective  aldewalk.  oD 
tbe  ground  ihat  tbe  place  ot  the  accident  la 
not  suSlcicntly  described,  and  that  the  allega- 
tion Is  In  the  alternative  and  therefore  not  set 
fortb  with  sufficient  certainty,  are  not  sutB- 
cieiit :  If  aucb  objections  were  good  they  should 
have  been  raised  by  demurrer,  and  not  after 
pleading  the  general  Issue.  Fuller  v.  Jackson, 
82  Mich.  480,  4a  N.  W.  721. 

And  a  declaration  In  such  an  action  tor  tbe 
death  of  the  plaintiff's  Intestate  caused  l>y  a 
fall  upon  an  alleged  defective  aldewalk.  charg- 
ing that  tbe  defendant  Degllgeatly  auffered  tbe 
sidewalk  to  be  and  remain  Id  bad  and  uoaafs 


18118. 
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repair  and  condlUoD,  and  direra 
to  remain  broken  and  nnfaatened,  and  tbe 
Mrlngers  on  irlilcb  they  were  laid  ta  become 
rotten  and  brokra,  and  cbat  the  deleadant 
and  thpre  had  notice,  and  tbat  said  Intel 
waa  tripped  b/  ona  of  the  loose  and  br 
planka,  and  thrown. — Is  good  alter  the  gei 
lBs<ie  baa  bwD  pleaded,  thonsh  It  la  not  averred 
Ihat  stler  knowledge  or  notice  the  defendant 
had  r-?aaanable  time  and  opportunity  lo  put  thi 
walk  !n  a  proper  condition.  Storra  ».  Grand 
Kaplds.  110  Mich.  4SS,  H8  N.  W.  2SB. 

So,  a  pclltiou  Id  an  actloD  agalnaC  a  city 
damage*  toi  lojurlea  received  from  a  fall 
aD  aiKKtA  defective  ctoh  walk.  charglDg  that 
tbe  cruu  walk  wus  allowed  to  become  out 
repair  In  that  the  planks  forming  It  were 
nailed  down  or  faalened.  and  (bat  tbe  ends  of 
tlie  planks   were  warped  and  ralaed  in   FUeh  a 

poEBlng  (hereon  on  foot,  and  Chat  the  defendant 
knowingly  and  negligently  auffered  and  per- 
tained such  cross  walk  to  remain  In  aucb  dan- 
gerous condition,  contains  a  sulSclent  allega- 
tion of  negll^nce  on  tbe  part  ot  the  defend- 
ant to  warrant  tbe  Introduction  of  evideDCe 
thereof.  Lawrence  v.  LIttell,  0  Kan.  App,  130. 
5S  Fac.  493. 

But  a  petition  In  such  an  action  charging 
Ihat  tbe  deiendant  permitted  a  ditch  or  drain 
to  become  out  of  repair  bj  washing,  widening, 
and  deepening  to  a  dangerous  width  and  depth 
■to  as  to  render  the  crossing  exceedingly  unsafe 
and  hazardous.  Is  defecllre.  on  exception  to 
tbe  BDlflclenc.-r  thereof,  In  the  absence  of  an 
averment  of  collce  of  tbe  facts  to  the  city. 
Anetln  v.  Blti.  72  Tei.  391,  S  B.  W.  884. 

See  also,  as  to  cross  walka.  Alexander  v.  Big 
Baplds.  76  Mich.  282,  42  N.  W.  1071,  iitfra, 
XIII.  d. 

c  Danffeniu  or  de/cctive  brldf7C«. 

BrldKCB  ore  usnallj'  parts  of  streets,  and 
naturally.  In  alleging  negligence  Id  tbelr  con- 
Btrnction  or  maintenance,  the  same  rules  as  to 
partlcnlarity  apply. 

Tbna,  B  complaint  In  an  action  against  a 
town  i^tiHrglng  that  a  bridge  tbCFcIn  was  too 
narrow  to  be  safely  traveled,  and  danirerouslr 
biKb.  and  without  guards  or  rail 


by  r 


Eiald  d> 


that 


..       ._  1  which  plaintiff  was   rid- 

ing, waa  precipitated  off  of  said  bridge  Into  tbe 
Stxeam,    causing    serious    Injuries    to    plaintiff, 

llDgton,  aa  Wis.  432,  57  N.  W,  51. 

And  a  complaint  In  an  action  against  a 
eonntr  alleging  that,  by  careleBsness  and  neg- 
ligence of  the  defendant  in  not  keeping  In  prop- 
er repair  and  not  patting  up  proper  brackets  at 
the  approach  of  an  embankment  at  tbe  end  of 
a  bridge,  tbe  deatb  of  plalntllTs  intestate  was 
caused  by  his  horses,  wagon,  and  load  going 
orer  tbe  embankment  and  falling  on  bim,  suf- 
QclenEly  charges  (he  defendant  with  negligence 
In  falling  to  pnt  up  and  keep  In  repair  brackets 
at  that  portion  of  the  approach  of  tbe  bridge 
where  (he  Injury  occurred.  Runtlngton  Conn- 
.  HolTman.  134  Ind.  1.  31  N.  K.  6T0. 


Bat  a 


iplnii 


C  tbe  defendant  constructed  a  bridge  across 
a  s(ream  In  a  careless,  negligent,  and  Improper 
manner,  and  negligently  tailed  and  neglected 
lo  conatmcc  a  railing  to  protect  persons,  ani- 
mals, or  Tehlcles  from  being  precipitated  there- 
rroni  Into  the  stream.  Is  defective  on  demurrer 
In  not  Bhovlng  that  tbe  bridge  was  one  which 
the  county  bad  authority  to  build.  Sbelby 
C\)anty  v.  Depres,  87   Ind-  508. 

And  o  complaint  In  aach  an  action,  cbarglog 
59  L.  H.  A. 


tbat  while  plalntKTs  team  was  haoling  a  single 
ordinary  loud  of  freight  across  a  county  bridge 
II  broke  down,  and  Cbat  the  breaking  down  was 
caused  by  tbe  neglect  and  refusal  of  the  defend- 
ant lo  keep  tbe  bridge  In  repair,  is  insofflcleat 
CO  show  negligence  on  Che  part  of  Ctae  delend- 
ant  or  Its  officers-  It  should  not  only  have  been 
averred  tbat  the  bridge  was  defective  and  ont 
of  repair  and  the  particulars  In  which  It  was 
so,  but  Blao  that  tbe  county  authorities  knew 
of  It,  or  a  atnte  of  facts  should  have  been 
averred  from  which  they  mlgbt  have  known  It 
with  reasonable  diligence,  and  that  witb  such 
means  of  knowledge  within  their  possession 
they  neglected  and  tailed  to  repair  within  a 
reasonabie  time.  Bellmer  v.  Union  County,  7 
Or.  83.  33  Am.  Rep.  70S. 

And  a  complaint  In  an  action  against  a  mu- 
nicipal corporation,  alleging  that  there  was  no 
guard  or  railing  upon  either  side  of  ai|  em- 
bankment consCltutlng  an  approach  to  a  bridge, 
for  the  protection  of  travelers  snd  persons  us- 
ing the  blgbwsy,  and  that  oucb  guard  or  rail- 
ing Is  necenaary  to  make  It  safe  for  ordinary 
travel,  and  that  plaJnCltF  was  Injnred  by  allp- 
ping  off  from  oald  embankment,  Is  bad,  not 
only  because  Indeanite,  but  beca-use  It  fails 
to  designate  any  act  or  omission  of  the  defend- 
ant as  Che  cause  of  the  injury.  Wllllamsport 
V.  Smith.  2  Ind.  App.  360,  28  N.  B.  156, 

A  complaint  In  an  action  against  a  city  to 
recover  damages  for  Injurlea  to  plalntllTs  wife 
canned  by  a  defective  bridge,  however,  Is  not 
objectionable  for  failure  to  show  that  'there 
vaa  a  duty  resting  upon  the  defendant  to  ke«p 
the  bridge  lo  repair,  where  the  complaint  avers 
(be  incorporation  ot  tbe  defendant,  and  states 
the  tide  of  the  act  ot  Incuriwratlon,  a  section 
of  which  provides  thst  the  common  council  of 
aald  cICy  shall  have  the  care,  supervision,  and 
control  of  all  bridges  wltbln  the  city,  since  by 
such  statement  the  court  is  charged  with  Ju- 
dicial notice  of  the  provisions  of  such  statute. 
Sbartle  v.  MlnnenpoHs.  17  Ulnn.  308,  Oil.  2S4. 

And  a  defect  in  a  declaralion  In  an  action 
for  damnges  for  Injuries  alleged  to  have  been 
suBtnlned  by  the  plaintiff  In  consequence  of  a 
deftcC  In  tbe  bridge  of  the  defendants,  ex- 
pressly alleging  tbat  Ihe  defendants  were  by 
Law  bound  to  keep  tbe  bridge  In  repair,  and  In 

showing  how  they  became  so  bound,  goes  only 
lo  tbe  manner  of  nlleglng  tbe  defendants'  lia- 
bility, and  is  a  defect  In  tbe  title  as  stated, 
and  not  In  the  manner  ot  stating  It,  and  la 
cured  by  verdict.  Worster  v-  Cansl  Bridge,  16 
FIck.  541. 

So,  a  complaint  In  an  action  against  two 
towns  for  damages  resulting  to  piabitltf  from 
the  alleged  failure  of  tbe  towna  to  keep  a  bridge 
in  repair  which  crossed  a  river  between  them. 
alleging  tbat  the  defendants,  and  eiich  of  tbem. 
neglected  to  repair  and  keep  In  repair  the  snid 
bridge,  and  negligently  eulTered  It  to  remain 
out  of  repair  and  in  an  unsuitable  and  danger- 
ous condition  to  pass  over,  warrants  proof  of 
any  fact  which  tends  to  establish  negligence, 
and  the  evidence  ot  tbe  fact  need  not  be  stated 
In    Che    pleading.      Oakley    v,    Uamaroneck,  3B 

la'  Bartlett  v.  Crozier.  17  Johns.  439,  ft  Am. 
Dec.  428.  however,  It  was  held  that  where  a 
civil  action  will  lie  at  the  suit  of  a  person  In- 
jured by  H  bridge  out  of  repair.  It  most  be  on 
tbe  statuCe.  and  the  declsratlon  ought  to  state 
specially  the  cause  of  action  arising  under  tbe 
statute  end  every  fact  requisite  to  enable  the 
court  to  judge  whether  there  has  been  a  breacb 
of  duty  :  and  II  Is  not  enough  to  state  generally 
tbat  the  defendant  was  an  overseer  of  htgb* 
ways,   and   wlifuily   neglected   hia   dntiea.   and 
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suff«[«d  the  brldse  to  remaiD  out  of  repa.li 
wherebr  the  pUlntllTi  hon«  fell  tbrunsh  >Dd 
broke  hli  leg;  and  luch  t  declaration  la  not 
aided  b;  a  verdict,  Binn,  tbonKh  a  title  defect- 
Ivelr  set  OQi  muj  be  cured  b;  verdict,  jet  II 
win  not  core  a  totaJ  delect  of  title. 

See  sJao  Lebanon  y.  McCojr,  12  Ind.  App. 
BOO,  40  N,  B.  700,  tnfra.  XIV.  d,  1. 

d.  Sccai'dflon*. 

In  raw  of  iDjar;  from  eicaTatlona  made  b; 
municipal  corporatloUB  or  br  private  personi 
adjoining  (trfeta  or  public  placea,  to  bold  tbt 
corporation  liable  It  must  be  averred,  not  Mil] 
,  tbat  It  waa  neKllgent  In  pennltt'nB  tbe  eicavu 
tlon  or  In  allowing  It*  oonllnuance  In  an  no 
Knarded  coudltlou,  but  It  maat  aln  appear  tba< 
It  owed  a  dutr  ol  proteirtloa  to  tbe  peraon  In 

TbUB,  a  complaint  the  ^at  ot  wblcb  la  that 
the  defendant  was  In  poBHeaalon  and  occupanc; 
of  preniaea  adjoining  a  public  highway,  and 
that  on  tbene  premlaea  waa  a  dangerous  pit. 
and  that.  It  waa  tbe  dutj  of  the  defendant  to 
protect  tbe  public  agalnat  liability  to  Injury 
by  fnlllDg  Into  the  pit,  by  covering  tbe  aame  or 
otberwlM  guarding  against  the  danger,  and 
that  It  failed  la  perform  that  duty.  I«  Inauffl- 
dent.  Tbe  pleader  muat  atate  tacts  froin 
which  the  law  will  raise  the  duty.  Ayera  v. 
Cblcaga,  111  III.  406. 

So.  ■  cumplulnt  In  an  action  against  a  city 
for  dnmagen  resulting  to  plalntllf  from  Injuries 
received  by  her  from  falllQg  Into  a  cellar  exca- 
vated on  laudB  belonging  to  third  pnrtles.  al- 
leging that  said  third  parties  and  their  em- 
ployees negllgenlly  left  asld  excavations  and 
excaTations  In  the  aldewalks  In  front  of  such 
land!  ancorered  and  without  guards  or  llgbla 
to  prevent  peraons  from  falling  Into  them,  and 
that  the  city  pulfered  micb  eieavationa  to  be 
made  and  to  remain  open,  and  tbe  passage  of 
tbe  sidtivalb  lu  lie  obstructed  and  rendered 
dangerous  to  persons  passing  upon  It,  and  that, 
hy  renson  thi^ieot,  plaintllf  fell  Into  one  of  tbe 


s  Injure 


ck'nt  on  demurrer  la  falllag 
city  or  lis  omcera  bad  notice  ot  the  condition 
ot  said  excavatious,  or  (acta  from  which  notice 
might  reasonably  be  Interred.  I^irt  Wayne  v. 
f)eWltt.  47  Ind.  391. 

And  a  declaration  charging  the  careiesa  and 
negligent  digging  sad  eicavatlng  of  a  river 
bottom  by  a  city,  causing  the  displacement  a  ad 
dlslodguent  of  piles  upon  which  plaintiff's 
building  was  constructed,  la  defective  where  It 
does  not  show  in  what  respect  the  oily  wss 
negligent  In  so  excavating.  Pomroy  v,  Gran- 
— 1.  024,  ao 


a  I  teg 


1   In   a 


mplul 


In   a 


tlon  tbe  frlst  ot  which  Is  tbe  Invalidity  and 
worlhlpHBness  ot  certain  certlflcales  delivered 
by  the  dereudanl  to  the  plalntllf  In  payment 
for  labor  pvitormed,  that  by  reason  ot  gross 
negligence  ot  the  commissioners  of  the  defend 
ant  city,  and  ot  the  drtendant'a  agents  In  caus- 
ing to  be  wade  an  eslimate  of  the  expense  ot 
such  worh  and  ot  the  ptoporilou  to  be  assessed 
and  charped  to  each  lot,  ot  tbe  number  of  cubic 
yards  to  be  Slled  In  and  excavated  In  front  of 


Hied  V 


ptrolier,  tor  the  Inspec- 
tion of  the  purlles  Interesied.  each  aad  oil  o( 
■aid  rertincates  were  woi'thless, — Is  InaufB- 
clent  on  general  demurrer,  since  tbe  Btatement 
that  Che  certlQcales  are  worthless  Is  a  mere 
conclusion  ot  law.  Griggi  v.  St.  Paul,  9  Minn. 
248.  Gil-  231. 

But  a  declaration  charing  a  city  witb  dig- 
ging In  and  cxcavatlna  a  river  bottom  In  a 
59  L-  B.  A. 


negiigent  and  careiesa  manner  around  and  near 
piles  on  which  plaintiff's  bulldinge  rested, 
whereby  they  were  undermined,  for  tbe  pur- 
pose of  saving  the  expense  of  frequently  re- 
moving the  aund.  Bltb,  and  sewage  which  were 
deposited  by  the  dty  In  the  river  through  lla 
sewer,  and  to  provide  a  settling  basin  for  the 
purpose  of  holding  aucb  sand.  Qlth.  and  aewage. 
Is  good  on  demurrer.  Pomroy  v.  Ocanger.  1^ 
R.  I.  624,  29  Ati.  600. 

And  s  declaration  In  aucb  an  action  tor  an 
Injury  caused  by  plalntllf  tailing  into  an  exca- 
vation, alleging  that  defendant  negligently  al- 
lowed a  cross  walk  to  remain  In  a  daogeroua 
and  unsafe  condition,  and  negligently  per- 
mitted It  to  remain  ao  out  ot  repair  and  un- 
guarded that  plalntllf.  who  waa  passing  slong 
snld  cross  walk,  fell  Into  an  excavation  there- 
under and  waa  Injured,  suffldently  alleges  that 
(he  Injury  was  the  Joint  product  of  tbe  tear- 
lug  up  of  tb«  cross  walk  and  tbe  excavation  In 
the  street  under  It,  as  against  an  objection 
that  before  the  repairs  were  msde  the  place 
where  the  Injury  occurred  tiad  been  a  sidewalk, 
required  to  be  built  by  the  lot  owner,  and  not 
by  the  city.  Alexander  v.  Big  Bsplda,  711  Mich. 
•2S2.  42  N.  W.  1071. 

And  an  allegation  in  a  petlllou  in  sncb  an 
action  for  an  Injury  received  at  a  crossing. 
that    the   city    negligently    and   improperly   dug 

the  crossing  dangerous  and  unflt  for  sate  trav- 
el. Is  sufficient  on  exception  to  the  sufficiency 
ot  tbe  petition,  without  allegation  of  notice  on 
the  part  of  the  city,  since,  where  a  corporutiou 


iclf  o 


e  of 


baaj-y   to  be  proved.     AuMIIn  v.   Rita, 
72  Tex.  3'Jl,  9  8,  W.  BS4. 

So.  a  complaint  In  an  action  against  a  city 
for  an  Injury  received  by  plaintiff  hy  falling 
Into  on  excavation,  alleging  that  the  defendant 
carelessly  and  uuaklltully  removed  portions  of 
a  certain  hill  for  the  purpose  ot  procuring  dirt, 
and  [hut  the  Injury  resulted  from  Ita  failure 
to  Riiard  a  dangerous  pathway  and  precipice 
while  It  wai  doing  the  work,  is  not  aabj>>c[  lu 
objection,  on  demurrer,  tlutt  It  Is  not  shown. 
either  thut  the  city  was  tbe  owner  ot  the  bill, 
or  had  control  ot  It,  since  there  Is  no  distinc- 
tion between  the  ownership  or  poasesalon,  and 
that  control  over  the  property  which  must  be 
Inferred  from  tbe  facts  stated.  Mackey  t. 
Vlckaburg.  64  lliss.  777,  : 


dlvlduals  or  persons  other  than  municlpiil  i 
^loQs.  see  Hi/ra,  XVIII..  XIX:  and  see  I! 
talo  V.  Holloway,  7  N.  Y.  4«3,  37  Am.  Dec.  B 
Affirming  14  Barb.  116,  Infra,  XXL  c. 


Injury   t 


against 


whether  wilful,  grosa  or  ordlniiry. 

of  proof,  and  the  general  averment 

of   negligence   autborlies   proof   ot   any    negll- 

of   any   degree.      I,oulsville  *  N.   B.   Co. 

cbell,  87  Ky.  327,  8  S.  W.  706. 

uQ  allegation  In  an  nctlou  for  perw>nnl 

a  that  while  tbe  plaintiff  waa  In  defend- 

employ   he  was  Injured   by    the  cari'Iew- 

nd   negligence   ot   fellow   servants   while 

Fere  engaged  with  him  la  a  speclned  act 

In  the  course  ot  Ibeir  employment  states  a  causa 

action,  nnd  is  not  objectionable  as  stating  a 

're    conclusion.     Llndgren    v.    MlnneapoUa   fc 

St.  L.  R.  Co.  (Mliin.)  90  X.  W.  881. 
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Not  la  It  necoBiry  In  a  complaint  frHmed 
DDdcr  All.  Code,  |  2590,  sutwec.  S,  givlag  t, 
rtglit  ol  action  to  an  Injured  emplofra  when 
>u?h  In}nr7  waa  mused  by  reaion  of  tbe  negll- 
fenw  of  any  person  In  tbe  Berrlce  or  employ- 
nwnt  of  the  maater  or  employer  who  baa  charge 
or  roDtiol  of  anr  algnal  polnti,  locomotive  eu- 

ATsr  thtt  the  engineer  knew,  or  might  baye 
known  br  tbe  eierclae  of  reaBonable  diligence, 
that  at  tbe  time  of  tbe  accident  the  plaintiff 
was  Id  a  dangerous  position,  or  an;  other  par 
tlcular  acta  or  oDilsslona  conatltutlng  tbe  neg- 
ligence complained  of.     Uoblle  t  O.   R.   Co.  t. 


Bnt   a   declaration   In   an    actio 

against   an 

«niplofer  For   negligence   caustng 

•ervant,    sboald    state    facta    fron 

which    the 

Is  Insufflclent 
1   Milling  Co. 


lav  will  raise  a  dut;  from  the  i 
■ervant,  and  from  which  negllgeni 
■nmed :  and  If  It  falls  to  do  so  11 
to  support  a  Judgment.  Norther 
*.  Micko;,  09  III.  App.  5T. 

And  a  geocrsl  aJlegatlon  of  negligence  In  such 
an  action  Is  properlj  dlimlBBod  on  apeclal  de- 
murrer. Miller  T.  MerchintB'  t  M.  Transp.  Co. 
115  lis.  lOOP.  42  8.  E.  3SS. 

b.   With  rriiiect  lo  the  rrtalioiuliip  of  the  par. 
Hra. 

In  order  to  eatabllab  a  dntr  on  tbe  part  of 
one  persuD  to  protect  another  In  the  perform- 
ance of  a  service  for  the  former.  It  Is  oDtIoub 
that  tbe  relation  of  employer  and  employee 
must  tie  made  to  appear.  A  very  general  atate- 
iiienC  as  lo  tbe  employment,  however,  li  all 
that  la  necessary. 

Thus,  an  allegation  In  a  dedamtlon  that  at 
tbe  time  of  receiving  tlie  iDjorlea  complained 
of  tbe  plaintiff  was  employed  by  the  defendant 
about  Its  grounds  and  machinery  to  iBsIat  In 
Cdrrylng  on  Its  foundry  bualneaa,  and  that  at 
tbe  time  of  receiving  such  iDjurtes  he  waa  en- 
gaged In  such  employment,  lUDIcienlly  sets 
forth  tlie  plnlntilTB  relation  to  the  defendHUt 
as  its  servant,  engaged  In  the  dnty  of  bis  em- 
ptoyment,  to  show  that  It  waa  bound  to  the 
•■xerclee  of  due  care  not  to  eipoae  him  nnneces- 
saHly  to  injury,  Ul  Uarcho  v.  Builders'  Iron 
Fonndry,  18  B.  I.  6U,  27  Atl.  328.  28  Atl.  861, 

And  a  petition  alleging  that  while  plaintllT 
was  in  the  employment  of  defendant  she  was  re- 
quired by  him  to  work  In  a  place  that  was  ren- 
dered unsafe  and  dangerous  by  reason  of  the 
negligent  acts  and  doings  of  men  engaged  In 
repairing  defendant's  factory  building.  In  cou- 
nequpnce  of  which  she  wiH  Injured,  sufflclently 
states  the  plBintllTB  relation  to  the  defendant 
at  tbe  tim*  of  the  Injury,  since  the  question  as 
to  whether  ibis  constituted  a  breach  of  de- 
fendant's dnty  l.<>  a  conclusion  of  law  which 
ahe  was  not  required  to  piead.  Sackewlti  v. 
American  Biscuit  Mfg.  Co.  78  Mo.  App.  144. 

So,  a.  declamtloD  alleging  that  Ibe  defendant 
waa  the  owner  of,  and  bad  the  management 
and  control  of.  a  certain  vessel,  and  that  the 
plalntllT  was  at  work  thereon  discharging  the 
cargo  In  the  employ  of  a  stevedore,  then  doing 
tbe  work  of  discharging  sucb  cargo,  will  be  tak- 
en, on  general  demurrer  not  pointing  out  any 
Bpecldc  defect  to  mean  that  the  stevedore  wss 
doing  the  defendant's  work  of  diBchargIng  the 
cargo  IQ  the  course  of  bualneas,  and  thus  as 
diBcloBfog  a  duty  owing  from  the  drfendant  to 
-the  plalDtirr.  Conghlia  v.  Boston  Tow-Boat 
(-o.  151  Mara.  fl2,  23  N.  E.  721. 

And  an  allegation  In  an  action  for  damages 
against  a  railway  company  (or  personal  In- 
.inrlea.  that  tlie  plaintiff  waa  In  tlie  aerrlcc  ol 
^9  L.  R.  4. 


the  defendant  In  tbe  capacity  ot  a  Bwltchman, 
and  that  while  In  tbe  active  discharge  ot  bis 
duties  as  such  awltchman  he  received  tbe  ID' 
Jnrlen  for  wMrh  the  action  was  brought,  la  a 
aiifflclent  statement  of  the  duty  which  the  de- 
fendant owed  to  the  plaintiff,  and  la  not  sub- 
ject to  special  objection  on  the  theory  that  the 
nllegatlon  that  tbe  plolntlff  was  at  the  time  In 
tbe  active  dlacbarge  of  the  duties  Incident  to 
bis  employment  was  a  conclusion  of  the  pleader, 
and  not  tbe  statement  of  a  fact.  Kanwia  City. 
M.  S  B.  R.  Co.  V.  Barton,  07  Ala.  240,  12  8o.  88. 

But  a  declaration  in  an  action  for  damagBs 
for  negligence,  alleging  that  the  defci>dant  op- 
erated  a  mill,  and  In  connection  therewith  used 
a  side  track  for  loading  and  unloading  ma- 
terial ;  and  that,  while  the  plaintiff's  Intestate, 
who  was  an  employee,  was  lawfully  on  aald 
side  track,  tlie  defendant's  serranta,  not  the 
plalntlfTs  fellow  servants,  pushed  a  car  along 
the  side  track  and  against  him  without  glTlng 
him  wamlDg,  and  thereby  cauaed  tUa  death, 
falls  to  state  n  cause  of  action,  In  the  absence 
of  BltegHtlons  showing  that  the  plalntirs  in- 
testate WRH  ordered  bv  defendant  to  work  or  be 
where  he  waa,  and  that  the  defendant's  aerr- 
anta  Icnew,  or  ought  to  have  known,  that  he  was 
there,  or  (hat  he  was  evposed  to  any  danger. 
Northern  Milling  Co.  v.  Mackey,  99  III.  App.  G7. 

In  Jones  v.  Old  Dominion  n>tton  Mllla,  82 
Va.  141,  however.  It  was  held  that  a  declara- 
tion In  an  action  for  a  peraonal  injury  dis- 
tinctly setting  forth  where.  In  what  manner, 
and  under  what  circumstances,  giving  ample 
details,  the  plaintiff  waa  Injured  by  the  default, 
negligence,  and  Improper  conduct  of  tbe  de- 
fendant's servant,  who  was  then  and  there  in 
tbe  care  and  management  of  certain'  machinery 
of  tbe  defendant,  la  sufficient,  though  It  does 
not  state  whether  the  plaintiff  waa  an  employee 
or  a  mere  tre^asser. 


c   Wit 


Tffer. 


0  proper  plnoo  to 
li  OS  (o  iettctt. 


Where  a  cause  of  action  by  an  employee 
agnlnst  an  employer  Is  predicated  upon  a  claim 
that  the  employee  waa  required  to  perform  hla 
setrlcea  In  an  unsafe  place,  and  that  his  In- 
Jury  was  due  thereto,  a  general  allegation  of 
negligent  failure  to  provide  a  safe  and  proper 
plan!  Is  Bufflclent,  even  as  against  a  motion  to 
make  tbe  pleading  more  dellnlte  and  certain. 

Thus,  n  petition  In  nn  action  tiy  a  wife 
Bgainst  tbe  employer  of  her  husband  for  cana- 
Ing  tbe  husband's  death,  alleging  iliai  the  de- 
feased WBB  a  carpenter  employed  as  such  by  tbe 

the  negligence  ot  the  defendant  In  fnillng  to 
provide  a  safe  and  proper  place  for  blm  tu  per- 
form the  work  required  of  blm,  will  not  be  re- 
quired on  motion  to  be  made  more  specific  and 
certain  ao  as  to  show  whether  or  not  be  was  an 
experienced  workman,  nnd  whether  or  not  tbe 
danger  to  wblcb  he  was  eipoaed  was  olivioui 
or  hidden,  and  whether  or  not  the  defendant 
made  any  asaurance  that  It  would  be  safe  for 
him  to  do  hla  work  In  tbe  required  place,  sluce. 
If  tbe  defendant  relied  on  the  claim  that  tbe 
defect  complained  ot  waa  obvlouB,  nnd  that 
the  danger  arising  therefrom  was  of  such  a 
charncter  as  to  raise  a  presumption  that  tbe 
ptslntirr,  by  undertaking  to  do  the  work,  as- 
sumed tbe  risk,  such  claim  would  be  matter  of 
defense,     Fuiger  v.  Bothe,  43  Mo.  App.  44. 

And  a  petition  by  the  mother  of  an  employee 
in  an  .ictlon  against  hla  employer,  stating  with 
reasonable  certulnty  tbe  ground^  on  which  the 
pialntllt  predlcatea  her  right  of  recovery,  and 
that.  In  consequence  of  the  wrongful  acta, 
n^lecta.  and  default  of  tbe  defendajit  stated. 


Idaho  Sopimac  Cocbt. 


and  witbout  fault  on  hia  put,  plalDtltTa  liite» 
tate  fell  (hrough  a  hatchwoy  and  WM  killed, 
1h  Bufflclpntlj  dcflnlte.  witu  reference  to  the 
alleged  Dijgllgence  beln^  tlie  proximate  caase  of 
the  iDjury,  and  will  not  be  required,  on  mo- 
tion, to  be  made  more  definite  and  certain  as 
to  the  facta  which  ahow  that  the  neillgence  al- 
leged was  Ibe  proximate  cause  of  the  Injarr. 
Schultz  V.  Uoon.  33  Mo.  App.  329. 

Bn,   a  BedenU  alleeatloc  of  negUeence  In  an 
HBalnst  a  rerelTBC  of  a  railroad. 


3  bis  e 


iplos 


I  bf  an  allegation  that  the 
(enfioDt  negligently  permitted  a  flat  car  to  be 
negllgentlT  loaded  wllh  cord  wood  a  ltd  two 
green,  slippery  elm  tlea  pieced  at  one  end  of 
the  car,  lower  than  the  cord  wood,  so  that  the 
brakemen  In  p^sbIdk  over  the  cam  In  Che  dis- 
charge of  their  dul;  would  be  obliged  to  step 
upi»i  thi^m,  and  Chat  they  were  ellppery  and 
OangeTOU<i,  and  that  by  reason  thereof  plalo- 
tire  InCestaCe  wae  killed,  though  uncertain  and 
not  upecIDc  for  want  ot  an  afflrmaClTe  sbovlng 
n  bet  her  the  ties  efimplalned  of  were  placed 
crosswise  or  lengthwise  ot  the  car,  or  whether 
they  were  horizontal  or  ooe  end  lower  than  Che 
other,  Bluce  the  latter  allegation  does  not  show 
that  Chere  was  no  cause  of  action.  Rogera  v. 
Tmesdale,  07  Minn.  I2U,  SS  N.  W.  088. 

And  a  petlLlon  In  an  actfou  by  an  employee 
against  a  company  engaged  in  manufacturing 
iron,  toe  a  personal  Injury,  charging  tbat  while 
upon  an  unprotected  platform  in  tile  course  of 
his  employnieot  the  plaintiff  waa  knocked  off  by 
another  employee,  and  that  defendant  traa  neg- 
ligent in  tbc  construction  of  the  platform  in 
not  providing  It  with  sufficient  guard  rails,  and 
negligently  allowed  a  large  quanClty  of  material 
to  be  piled  thereoo,  so  that  it  was  not  suitable 
for  the  work  In  which  plaintiff  was  engaged, 
taken  as  n  whole,  wltb  an  averment,  as  a  part 
of  Ibe  pmyer  for  relief,  that  plalntllT  was  dam- 
aged by  reason  of  defendant's  negligence,  al- 
leges that  the  Injuries  were  caused  hy  defend- 
ant's negligence,  and  should  be  austalned 
as  against  an  objection  to  the  InCrodnc- 
tion  of  evidence  thereunder,  on  the  ground 
that  it  did  not  stair  sufficient  facts  to 
constitute  a  cause  of  action.  Young  T.  Shlckle, 
H.  A  H.  Iron  Co.  103  Mo.  324,  IB  B.  W.  771. 

Bo,  an  allegation  in  a  complaint  against  a 
eumpany  operating  a  coal  mine  for  Injuries  re- 
sulting In  death  to  the  plaintiff's  intestate,  who 
anlTocated   or   asphyiiated    by 


permitted  the  aame  to  become  diy  and  InOam- 
mable  and  explosive,  and  tbat  by  reason  of  sneb 
carelessness  and  negligence  an  explosion  took 
place  causing  the  death  of  plaintiff's  intestate. 
will  not  support  the  theory  of  negligence  oo 
the  part  oC  the  company  In  not  providing  sot- 
Iclent  doors  or  brattices  for  Che  mine.  Cher- 
okee &  P.  Coal  &  Mln.  Co.  v.  Wilson,  47  Kan. 
400,  28  Pac.  178. 

So,  a  complalnc  In  an  action  agalnat  a  coal 
mining  company  by  an  employee,  alleging  that 
the  defendant  carelessly,  negligently,  and  wil- 
fully permitted  the  rooflng  In  the  entrance  and 
passageway  leading  to  one  of  Its  mines  to  be 
Ltii  become  unsafe  and  dangerous,  and  negll. 
genCl.v  failed  Co  secnre  said  roof  by  property 
propping  It,  is  sufficiently  specific  to  apprise 
Che  defendant  of  the  sets  of  negligence  relied 
on  SB  against  a  demurrer.  If  he  wished  a  more 
speclDc  allegation  of  the  acts  of  negligence  be 
should  have  moved  to  make  the  complaint  more 
Bpecinc.  Coal  Bluff  Mln.  Co.  v.  Watts,  S  iDd. 
App.  347,  SU  N.  K,  6G2  ;  Soathwest  Improve- 
■     "     w,  88  Va.  270,  f  ~    


gas   1 


tultlng 


which  he  was  at  work,  that  his  dt 
was  caused  by  tbe  negligence  of  a  person  In 
tbe  service  or  employment  of  the  defendant 
Who  had  Buperinlendence  Intrusted  to  him.  and 
wbo  WOE  negligent  while  in  Che  exercise  of 
and)  Buperintendeoce^  Is  sufficient  under  tbe 
rule  that  the  averment  ot  specific  negligence  Is 
not  required,  Bessemer  Land  A  Improv.  Co. 
T,  Campbell,  121  Ala.  GO,  25  So.  703. 

And  a  declaration  by  a  servant  against  his 
master  for  Injuries  caused  by  an  explosion  oC 
nre.damp  In  a  coal  mlno  need  not  aCate  with 
particularity  tbe  acts  of  omlaslon  or  commls- 
Elan  which  constituted  the  negligence  of  Che 
master.  If  It  la  speclflc  enough  to  Inform  Che 
masCer  of  whaC  he  la  called  upon  to  answer,  so 
that  he  will  not  be  surprised  aC  the  Crlal,  ic 
Is  sufficient.  Bems  v.  Gaston  Gas  Coal  Co.  27 
W.  Va.  28S,  G5  Am.  Rep.  304. 

Bat  a  complaint  in  an  action  against  a  coal 
company  for  persons!  Injuries  to  ao  employee 
causing  death,  alleging  that  tbe  defendsnt  know- 
ing; and  negligently  permitted  Inaammable 
gases  to  accumulate  In  Us  mine,  and  permitted 
quantities  of  coal  duaC  Impregnated  with  sul- 
pfattr  to  accumulate  Id  the  passagea  thereof,  and 
lift  L.  R.  A. 


.mplal 


action 


against 


compsny,  broughC  by  a  c 
pluy.  charging  that  the  defendant  so  negli- 
gently and  carelessly  dug.  constructed,  and 
kept  a  gangway  leading  Into  its  mine  by  a  neg- 
ligent failure  Co  timber  or  otherwise  secure  the 
sides,  roof,  walls,  and  pillars  or  supports  there- 
of, that  the  same  was  dangerous  and  unsafe, 
all  of  which  the  defendant  then  knew,  warrants 
proof  that  tbe  cause  of  the  accident  was  the 
uCripplng  of  the  pillars;  wblch  so  weakened  Che 
support  that  tbere  was  a  general  crush  in  part 
of  tbe  mine,  which  caused  plaintiff's  Injuries. 
Cunningham  t.  Union  P.  R.  Co.  4  Utah,  206,  7 
Pac.  706. 

Bo,  a  complaint  In  ttn  action  by  an  employee 
against  his  employer,  merely  slleglng  tbat  tbe 
employer's  superintendent  negligently  ordered 
plaintiff  to  climb  upon  a  plate  or  chord  conail. 
tuting  a  part  of  a  building  to  throw  dowu  some 
boards,  and  that  snch  superintendent  had 
knowledge  that  such  chord  was  unsafe,  and 
that  plaintiff  was  Injured  br  Its  turning  and 
throwing  him  to  the  ground.  Is  InsnlBclent  on  de- 
mnrrer  for  want  of  a  positive  and  direct  charge 
tbat  the  chord  which  turned  was  unsafe.  Me. 
ICIwalne-Klchards  Co.  v.  Wall  (Ind.)  flS  N.  K. 
753. 


2.  Ai;ernients  at  to  knouledpe  of  employer. 

If  a  servant  claims  damages  from  his  msaler 
for  Injuries  received  cm  account  of  defective 
premises,  buildings,  or  place  to  work,  he  must 
allege  and  prove  that  the  uuBtnesa  or  tbe  de- 
fect which  caused  the  Injury  was  known  to  tbe 
master,  or  was  such  as  with  reasonable  dili- 
gence and  attention  to  bis  business  he  ought  to 
have  known.  Pennsylvania  Co.  v.  Congdon,  134 
Ind.  220,  33  N.  E,  T05. 

But  where  a  person  employed  In  a  coal  mine 
was  struck  by  a  p'ece  ot  loose  elate  wblcb  fell 
on  him  from  the  roof  of  the  mine  and  cnt  an 
artery  In  his  leg.  an  allegation  In  a  declaration 
In  an  action  against  tbe  owner  of  tbe  mine 
tberefor  that  such  owner  knew  of  the  condition 
of  the  roof  before  the  accident.  Is  sufficient  It 

that  a  tlmbermun  employed  in  the  mine,  whose 
duty  It  was,  when  notified,  Co  prop  the  roof, 
knew  of  the  defect,  for  the  purpose  of  showing 
how  the  owner  knew.  Consolidated  Coal  Co. 
V.  Scbelber.  OS  III.  App.  304. 

And  personal  knowledge  Is  regarded  as  an 
Ingredient  ot  ncgHgence  In  an  actios  by  as  en- 
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King  t.  Oregon  S^hokt  Lm  R.  Co, 


aj» 


ployM  agalnit  an  woployer  for  InJurEes  re- 
ceived while  Id  dereadant'B  emplojmeQt.  caused 
bj  B  defectlTe  floor  or  plBtform  upon  wblch  be 
wan  at  work,  onder  an  allegation  that  the  de- 
fendant provided  the  Insecure  and  defective 
platform  negllgentlr ;  and  the  omiplalDC  ]i  not, 
therefore,  subject  to  oUectlon  tor  (allure  to 
aver  knowledge  on  the  part  of  the  deteodant. 
Enacesborough  v.  Belcher  Silver  Mln.  Co.  S 
Sbw7.  416,  Fed.  Caa  No.  T,ST4. 


be  nilsht  reascRiabl;  b 


d.   With    refa-i 


proper    ma»agemeat    of 


1.  Bv  ordlaari/  emploperi. 


Wher 


■    or    I 


against  an  employer  Is  bawd 
neKllgente  on  the  part  of  the  employer  or  oi 
•omeone  to  whom  he  has  delegated  his  antbor- 
Ity.  In  the  conduct  or  mnnagement  of  hiB  worh 
or  a  part  thereof  Id  which  the  employee  Is  en- 
tnsed,  whereby  the  employee  Is  Injured,  negU. 
geoce  In  the  conduct  of  the  transacllon  In 
wblrh  the  Injury   happened   ma;  be  generally 

ThiiM,  a  complaint  alleging  that  the  plalnllfl's 
iDtestitte  waa  lawfully  employed  on  a  vessel  ot 
the  defendaut.  and  by  and  through  the  care- 
leSBDees  and  negligence  of  tlie  defendant  and 
Its  servants  and  employees  In  and  aboat  load- 
log  mch  vessels  sucti  InCeatate  was  struck  by 
a  barrel  of  lime  which  the  defendant.  Ita  aerv- 
DDts  and  employees,  were  engaged  In  loadlag 
Into  a  hatchway,  and  said  Intestate  waa  precipi- 
tated dowD  such  hatchway  and  killed,  states  a 
good  cause  of  action,  and  la  not  subject  to  ob- 
Jectl<«  for  not  showing  that  the  defeodant 
failed  In  the  discharge  of  a  duty  owed  to  the 
drceaaed.  Davles  v.  Oceanic  8.  B.  Co.  BS  Cal. 
288,  28  Pac  S2T. 

So,  s  complaint  In  an  actlcm  by  un  employee 
against  a  city,  allying  that  In  the  construction 
ot  a  bridge  about  which  plaintiff  was  employed 
the  defendant  negligently  and  □cakilfully 
erected  a  benl  in  a  trench  on  blocks,  chlpa,  and 
other  rickety  substances,  without  any  bracing 
or  support  except  small  pieces  o: 
Inc  ngalnsC  It,  and  that  the  bent  f^l  and  broke 
bis  leg,  BUlB>.-lent1y  charges  negligence  o-  "■- 
part  of  the  defendant  to  sustain  a  den 
t^ebanoD  v.  McCoy,  12  ind.  App.  GOO,  40 
700. 

And  Buch  a  complaint  against  so  employer. 
aotfStantlally  alleging  that  the  defendant 
carelessly  and  negligently  managed  certain 
paratDB  in  the  performance  of  the  work  in 
which  the  plaintiff  was  engaged  that  a  derrick 
fell  Bgalnat  Iron  frame  work  causing  It  to  fall 
and  injure  the  plaintiff,  is  not  subject  to  <^- 
jaclion  that  because  the  particular  acts  of  the 
defendant's  workmen  which  const  Hated  the 
careless  and  negligent  manner  In  which  they 
performed  the  work  were  not  apeclQed  Id  the 
complaint  the  allegation  of  negligence  must  be 
deemed  to  be  merely  an  allegation  ot  a  condu- 
doD  of  law.  since  any  want  of  clearness  In  the 
statMnent  Is  a  defect  of  Cofdi,  and  not  of  sub- 
Maiic«,  and  Is  cured  by  Judgment.  Bunnell  v. 
Berlin   Iron   Bridge  Co.  66  Conn.   S4,   23   Atl. 

sse. 

A  deciaratloD  In  aD  action  by  a  aervsnt 
against  bis  master,  however,  charglDg  that  tbe 
derendftut  did  not  use  proper  care  that  the  van 
DO  which  he  was  required  to  work  should  not 
be  overloaded,  or  tbat  he  should  be  securely 
carried.  In  consequence  ot  which  tbe  van  gave 
way  and  broke  down,  whereby  plaintiff  waa  In- 
jured, la  bad  on  motion  to  arrest  Jndgment, 
dnce  tbe  mere  relation  o(  maatsr  and  servsnt 
cannot  imply  an  obligation  on  the  part  ot  the 
mister  to  take  mora  care  of  the  servant  than 
W  L.  E.  A. 


pected  to  do  ot  hlm- 
.    3    Mees.    k    W.    1, 
Muiph.  &  H.  SOS,  1  Jur.  987. 

And  A  complaint  In  an  action  by  an  em- 
pkivee  against  a  contractor  employing  him.  for 
an  injury  cauaed  by  an  elevator  In  the  building 
being  ererted  by  tbe  contractor,  charging  tbat 
aa  Injured,  while  obeying  orders  of  a  fore, 
whom  be  was  bound  to  obey,  by  the  ele- 
,  which  was  negligently,  and  without  no- 
plainUff,  permitted  to  descend  npon  him. 


I  that 


Injur 


solely  0 


ailing  a' 


t  of 


I  bad.  It  Is  Incumbent  ua  the  pleader  to  state 
Iso  what  relation  the  defendant  bore  to  the 
levator,  In  order  that  the  court  coold  deter- 
line  whether  It  was  his  duly  to  prescribe  rules 
ir  Its  management  or  not.  TroUi  v.  Norcross, 
111  Uo.  630,  20  S.  W.  2ST. 

2.  Bv  railroad   oomparieM. 

e  rnia  an  to  alleging  negligent  management 
ot  work  by  an  employer  or  peraon  to  whom  he 
has  delegsted  bis  anthoi-lty,  whereby  an  em- 
ployee Is  Injured,  Is  tlie  same  whether  tbe  em- 
ployer be  on  ordinary  one  or  a   rallwsy  cor- 

Thus,  a  declaration  in  an  action  against  a 
railroad  company  for  negligence,  amounting  to 
a  charge  Chat  the  conductor  negligently,  under 
the  surrounding  clrcumatances.  gave  an  order  Co 
slack  up  tbe  train,  and  thereby  set  In  opera- 
tion causes  that  reasonably  might  have  been 
foreaeen  would  and  actually  did  rwnlt  In  tk» 
death  of  the  deceased,  an  employee,  is  sufficient. 
Chicago,  B.  A  Q.  B.  Co.  v.  Blank,  24  III.  App. 
438. 

Not  la  It  neceaaary,  in  a  complaint  founded 
on  Aln.  Code,  I  2SO0,  subsec  S,  giving  a  right 
of  action  to  an  Injured  employee  when  such  In- 
Jury  Is  caused  by  reason  of  tbe  negllgeoce  ot  a 
person  In  tbe  service  or  employment  of  the  mas- 
ter or  employer,  to  whose  orders  or  directions 
the  servaDt  or  employee  at  tlie  time  of  cbe  in- 
Jury  was  bound  Co  conform,  and  did  conform. 
It  such  Injuries  mult  from  having  so  con- 
formed, to  aver  In  what  particular  or  respect 
the  orders  or  directions  were  negligent,  though 
it  may  be  that  good  pleading  requires  tlie  name 
o(  the  person  to  wboae  orders  the  employee 
waa  bound  to  conform  to  be  stated.  Mobile  k 
O.  R.  Co.  V.  George,  94  Ala.  199,  10  So.  14G. 

And  a  complaint  In  an  action  under  the  Ala- 
bama employer's  liability  act  to  recover  dam- 
ages sustained  by  tbe  death  of  Che  plaintllTs 
InCesCaCe  by  alleged  negligence  of  tbe  defend- 
anC,  a  railroad  company,  charging  ChaC  Che  en- 
gineer In  charge  ot  an  engine  ran  It  negligently 
through  a  cut  and  around  n  curve  and  agalnat 
the  aald  Intestate,  and  tbat  his  dentb  was  the 
result  of  the  negligence  of  the  engineer.  Is  sut- 
Qclent  on  demurrer.  Iioulsvllle  &  N.  It.  Co.  v. 
Uarkee,  103  Ala.  160,  15  So.  .'ill. 

So,  a  petition  In  an  action  against  n  railroad 
company  by  a  widow  of  a  traik  walker  In  Its 
employ,  killed  by  a  passenger  trsln.  alleging 
that  the  deceased  waa  run  on  and  killed  by  a 
designated  train,  and  that  his  death  was  oc- 
casioned by  tlie  negligence  of  tho  defendant'a 
servants  while  running  and  managing  a  loco- 
motive and  train,  is  good  against  a  demurrer 
tor  want  of  speclQc  acts  of  negligence,  as  well 
as  against  an  objection  made  to  the  Introdnc- 
tlnn  of  any  evidence  aiter  answer  and  on  the 
trial  of  the  cause  on  that  ground.  Sullivan  v. 
Mlswiurl  P.  R.  Co.  ST  Mo.  IIS,  10  B.  W.  852. 

And  an  allegation  In  a  declaration  Id  sucb  an 
action  brought  by  an  employee  who  was  at  rod 
from  twblnd  by  a  moving  car  propelled  bj  a 
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LocomotlTf  ot  the  defeadant  while  be  wu  walk- 
ing between  lU  llnea  of  tnj;k  on  hU  war  to 
ica  rauDilhODK,  at  which  place  he  waa  emplaned. 
That  Ihe  deleodant  was  negligent  In  ranulng 
Into  him  and  In  not  warning  blm  of  the  >i>- 
proiirh  o(  the  car,  is  aafflcient  to  mppart  an 
imendment  stating  that  It  was  necesBar)'  to 
wall!  either  on  or  twtwecn  the  defendant'a  line 
ol  railway  tracks  to  reacii  the  roundhouae,  and 
hla  cuatom  ot  walliing  between  th«  linea  of 
traclia  was  known  to  and  aanctloned  li]P  the  de- 
fendant ;  and  the  dectaratloD  as  Bmended  ii  not 
dpmurrable.  Savannah,  F.  k  W.  B.  Co.  *. 
Chaner.  102  Oa.  814.  30  8.  E.  43T. 

And  n  pfililnn  In  mcb  an  action  charging 
thai  the  dcfEndaot  negllgcDtlr  and  carelessly 
raimcij  ItK  QBglae  to  be  moved  withont  notice 
to  plaintiff.  KB  that  be  was  slrack  and  injured. 
If  detei'llTe  (or  failure  to  advise  defendant  aist- 
flelently  of  the  particular  negligence  complained 
of,  may  be  amended  »o  a«  to  reinedr  the  de- 
tect by  Btatlng  that  the  negligent  dlrecllon  of 
the  rn^lne's  movement  bj  the  superintendent 
of  thn  comijany  waa  the  cause  of  the  accident ; 
and  eiich  amendment  ia  not  open  to  objection 
na  BilCRliifi  a  new  tanse  of  action.  Wills  v. 
Cape  Girardeau  S.  «',  H.  Co.  44  Mo.   App.   51. 

So.  a  defert  In  a  complaint  BEalnst  a  railroad 
company   hy   a    laborer   in   Ita   employ,    nlleglnc 


f  defend 


r  of  li 


of    I 


:  the 


alleied  carelesaneas  and   negligence 

should  be  reai-ticd  by  motion  to  make  the  para- 
graph more  specitlc.  and  not  by  demurrer.. 
Ohio  A  H.  R.  Co.  V.  Collnrn,  T3  Ind.  2S1,  S8 
Am.   Itep.   134. 

And  a  petition  In  auch  an  anion  charging 
that  the  plalntllT.  by  order  of  his  superior,  was 
under  a  car  rnaking  repairs,  and  that  It  was 
Iho  duty  of  the  defendant,  by  its  ageuta  and 
servants,  to  prevent  tho  moving  of  the  car,  and 
otherwise  to  protect  the  plaintiff  from  danger 
white  iTorklng  under  said  car,  and  that  defend- 
ant negllgenlly  and  wrongfully,  by  Its  aervanta 
and  ngenls,  withont  any  notice  to  plaintiff,  put 
Ihe  <nr  in  mollwi,  whereby  he  was  injured, 
charges  negligence  in  the  failure  to  notify 
pinlntilT  at  'he  approaching  danger  and  in  Ihe 
moving  of  the  car  wilbout  such  nollce,  both  of 
which  were  operallvc  In  causing  the  Injury; 
:ind  If  Ihe  purpoBCK  ot  the  defendant  require 
that  It  be  more  spcclflcally  staled  on  which 
wrvant  the  duty  rested  of  giving  the  plaintiff 
□oiice.  application  should  he  made  lo  the  court 
to  compel  the  plaintiff  to  make  the  petlllon  def- 
inite and  certain  In  that  respect.  Lake  Shore 
A  M.  S.  H.  Co.  V.  Lavalley.  36  Ohio  SI.  221. 

So,  where  a  complaint  by  an  employee 
against  a  railroad  company  charges  negligence 
in  causing  and  pemilltlng  a  locomotive  to  run 
against  a  car  <ai  which  plaintiff  was  at  work, 
thereby  causing  hia  Injury.  It  the  defendant 
dealren  a  more  specific  slnlement  of  the  negli- 
gence Impnled  to  II,  11  can  attain  Ita  object 
by  :i  iiioiloD  to  make  the  allegation  more 
spwlUe  ■  but  tbe  detect  la  not  fatal  to  the  suf- 
nclency  of  the  complaint  as  atating  a  cause  of 
action,  the  -tverment  Ijelng  broad  enough 
to  udmit  evidence  of  all  kinds  and  grsdrs 
of  neglreencc  on  the  part  ot  tlie  defend- 
ant which  resulted  from  causing  or  per- 
,  ml t ting  tbe  locomotive  thus  to  run,  thereby 
rendering  It  unsafe  and  causing  the  Inj  iry,  and 
It  would  Include  a  failure  to  provide  such  rules 
or  to  adopt  such  precautionary  regulations  aa 
were  needful  to  regulate  or  oversee  the  running 
of  locomotives  upon  the  tracks  and  switches  of 
Ihe  yard  aa  would  render  tbe  place  of  employ- 
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ment  reaaonably   sale.    Wild  t.  Oregon   Short 
Line  k  V.  N.  R.  Co.  21  Or.  1119,  3T  Pac.  9M. 

And  a  demurrer  to  tbe  evidence  on  tbe 
ground  ot  defects  In  a  petition,  In  an  action  by 
an  employee  against  a  railroad  company  for 
Injarlea  received  In  a  ooUtslon  while  riding  in 
the  courve  of  his  dnty  to  hia  work  on  a  con- 
stmctlon  train.  Id  falling  to  allege  any  negli- 
gent acts  against  the  defendant,  will  not  be 
sustained  where  the  allegation  of  negligence 
was  that  the  train  on  which  plaintiff  was  eld- 
ing, by  the  carelessness,  negligence,  and  wrong- 
ful acts  and  conduct  of  the  delendaot,  Its 
agents  and  servants,  was  alruck  by  another 
train  and  engine  on  defendant's  road,  whereby 
tbe  injory  was  caused,  since  ttje  colUalon  was 
the  result  of  negligence  chargeable  In  general 
termq, 'without  specifying  In  what  tbe  negli- 
gence consisted.  Shuler  r.  Omaha,  K.  C.  &  E. 
R.  Co.  ST  Mo.  App.  618. 

But  a  complaint  In  an  action 
tor  alleced  negligence  of  a  rallrc 
alleging  that  tbe  plalntilT  was  employed  as  a 
locomotive  engineer  by  the  defendant,  and  that 
he  vi-aa  ordered  to  take  his  train  to  a  designated 
place  regardless  of  other  trains;  and  that  the 
defendant,  notwithstanding  such  order,  per. 
milled  another  train  to  start  about  the  wme 
time  on  tlie  aame  road  In  an  opposite  direction  : 
and  that,  as  a  result  of  such  negligence,  a  colU- 
alon occurred  whereby  plaintiff  waa  injured. — - 
Is  not  Bufllclent  to  warrant  Instructions  as  to 
tbe  sltnatlon  ot  the  slatioiu  In  question  and 
(he  grade  and  curve  of  tbe  road  and  obstruc- 
tion to  view  :  and  as  to  whether  or  not  the 
defendant  omitted  anything  which,  had  It  been 
done,  might  have  prevented  the  accident :  and 
as  to  the  duty  of  the  defendant  to  prescribe  a 
system  of  rules  and  regulallons  (or  the  govern- 
ment and  management  of  its  trains  and  bnsl- 
neaa.  Woodward  v.  Oregon  B.  A  Nav.  Co.  18 
Or.   sen,  22  Pac.    1076. 

So,  a  petition  In  on  action  against  a  rail- 
road company  by  an  employee,  alleging  that  the 
defendant  was  gnlitj  ot  negligence  In  operating 
Its  trains  at  a  rapid  rate  of  speed  while  plaln- 
tlfTs  Intestate  waa  required  to  make  a  coupling 
of  Its  cars  in  one  Ot  such  trains,  and  In  run- 
ning lis  ears  over  him,  a/ter  It  was  known  that 
be  was  Injured  and  In  a  dangerous  altuBtlon, 
warrants  an  Instruction  with  reference  to  neg- 
ligently running  over  him  knowing  he  was  In- 
jured or  in  danger,  the  legal  gist  of  Ihe  aver- 
ment being  that  after  the  parlies  In  charge 
knew  that  bis  aituatlon  was  such  that  the  train 
should  be  Btnpped,  they  negligently  ran  over 
him.  Brooke  v.  Chicago,  R.  I.  A  P.  R.  Co.  81 
Iowa,  50*,  47  N.  W.  74. 

And  where  a  complaint  In  aW:b  an  action 
Hllrges  thnt  Ihe  plaintiff  stepped  between  a  car 
and  >>nglne  to  make  an  uncoupling  In  the  line 
of  his  duty :  and  that  with  due  care  on  Ihe 
part  of  the  employees  having  charge'  of  the  en- 
gine it  could  have  been  done  with  ordinary 
safety:  and  that  It  was  the  duty  of  said  em- 
ployees to  t»c  watchful  of  plaintiff  while  he  was 
eipoHed  to  danger  In  the  discharge  of  aucb 
duly,  and  lo  obey  promptly  any  signal  or  dl- 
iTcllnn  he  might  give  to  stop  tbe  engine:  and 
Ihnt  his  leg  wan  caught,  and  he  gave  directions 
to  stop  the  engine,  which  were  unheeded.. — Ihe 
failure  of  the  firemnn  having  charge  of  Ihe  en- 
gine to  observe  the  movements  of  the  plaintiff 
was  negligence:  and  an  Inalruction  that  tbe 
plaintiff  is  not  entitled  to  recover  on  the 
ground  thnt  tbe  flreman  tailed  to  observe  that 
he  went  between  the  engine  and  car,  because 
plaintiff  bad  not  alleged  any  negilgeiice  In  that 
respect,  Is  properly  refused.  Neville  r.  Chi- 
cago ft  N.  W,  R.  Co,  T9  low*.  332,  U  N.  W. 
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But  ■  eomplaliit  In  lacli  «n  ictlon,  bnwKht 
bT  one  employed  ■■  a  section  hand,  alleglsg 
that  wblle  tling  eiDplo;ed  he  trae  directed  b; 
persons  Mandlix  tawanl  him  In  Ihe  relation  at 
Huperlor,  In  Ibe  employ  ol  the  defendant,  to  go 
npon  a  constrnctton  lialn  and  to  act  as  brake- 
moD  upon  It,  and  to  conple  cars,  whlcb  were 
duties  with  which  lie  waa  unacquainted :  and 
(bat  there  was  not  the  nsnal  and  oeceaaar; 
number  of  brakemen  to  manage  and  control  the 
train :  and  that,  while  coupling  cars,  wlthont 
any  Cnalt  on  hia  part,  but  through  the  negli- 
gence of  the  di>fendant.  and  through  a  de- 
feetlvi;  r»ll,  he  whs  caugbt  and  held  so  that  a 
car  ran  over  bis  foot. — will  be  required,  on 
motion,  to  be  mnde  more  apeclflc  ao  aa  to  abow 
ibc  [jniiltlon  In  the  aerrlcc  ol  defendant,  acd 
th*  relntlon  to  It  and  to  the  plaintiff,  occupied 
by  the  persons  alleged  to  hare  given  him  such 
orders.  ['Ittsburgh,  C.  &  St.  L.  B.  Co.  t. 
Adams,  105  Ind.  IBl,  G  K.  T..  18T. 

So.  a  complaint  In  an  notion  by  a  brakeman 
against  a  retclver  of  a  railroad  employing  him. 
alleging  that  the  car  on  which  the  Injury  was 
received  was  negligently  loaded.  Is  suWcient 
wltbnnt  stating  the  particular  clrcumslancea  or 
details  going  to  make  up  the  negligence  com- 
plained uf :  [he  word  "negligently"  not  being 
«  mere  conclusion  of  law.  anlesa  accompanied 
by  a  slaitment  of  the  partlcnlar  acta  or  omla- 
•ions    which    constitute    negligence.     Rogers    T. 
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Lnd  an  allegation  In  a  declura 
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alleged  In  Ihe 
name  count  that,  by  reason  of  the  careless  and 
negllgt^iit  use  of  Ita  cara  and  engine,  and  by  the 
fallort-  to  employ  a  sufficient  number  of  serv. 
ants,  the  eitraordlnary  rlak  was  not  avnlded  by 
Thp  Iffendani.  Harper  v.  Norfolk  y  W.  U.  Co. 
36  ftd.  102. 

tlon    Cor  damagcE  for  causing  the  death  of  an 

m!Bi>1a(-ed  In  The  nighttime,  and  by  reason  uf 
the  want  of  jjroper  signals  and  a  proper  signal 
lamp  on  mild  sn-ltcb.  the  locomotive  on  which 
Ibe  dei-eased  waa  employed  ran  off  its  proper 
track  and  collldt-d  with  a  car.  causing  bis  death. 
Mlowpi  an  ncllonable  Injury,  and  la  good  againat 
;i  di'miirror.  Heremer  t.  Delaware,  L.  &  W.  R. 
fo.  r>4  N.  J.  L.  4(IT.  24  Atl.  481. 

And  allpptionH  In  a  petition  In  such  an  ac- 


mlt  the  way   car  to  go  ahead  and  lek' 
main  track,   and  the   shock  came 
person  Injured  was  stepping 


.t  plalnllff  w 


the 
Just  aa  the 
the  flat  «fr. 
iB  the  end  and  run  oyer 
by  aeveral  cara,  charging  that  tbe  conductor, 
an  agent  of  tbe  defendant,  was  negligent  In  giv- 
ing tbe  order  to  the  engineer  to  set  the  air 
brakes  befon:  be  had  time  Co  get  on  tbe  flat  car 
a,fter  being  ordered  to  do  so,  and  before  he  conld 
guard  against  the  danger  of  being  thrown  from 
Ibe  car,  and  that  tbe  ordera  of  the  conductor 
were  ^ven  In  a  careless  and  negligent  manner. 
— Is  broad  enough  to  charge  negligence  on  the 
part  of  the  conductor  in  giving  tbe  order  to 
uncouple,  and  that  the  Injary  rem  [ted  there- 
from. Chicago,  B.  *  Q.  R.  Co.  v.  Blank,  24  111. 
App.  43S. 

ka.  a  complaint  la  an  action  against  a  ralU 
road  company  for  damages  for  negligence  caus- 
ing the  death  of  a  carpenter  in  Its  employ  en- 
gaged In  repairing  one  of  its  cars  upon  a  side 
track,  alleging  that  tbe  defendant  by  lis  negli- 
gence, mreleasness.  and  unskllfulnesa  la  tbe 
management  of  Its  engines  and  cars,  and  by  its 
fBlhin-  to  provide  rules  and  regutstlons  In  run- 
ning Itn  I'liglnes  and  cara  upon  Ha  side  tracks, 
so  n"Kligentiy  permitted  Its  engines  and  cars 
10  t>c  run  upon  the  said  side  track  where  Its 
employees  were  working  witbout  rulea  and  reg- 
ulatlona  for  their  mansgement  that  the  plain- 
tiff's intestate  received  the  Injuries  complained 
of  reeultlng  In  his  death.  la  broad  enough  to 
admit  evidence  of  all  kinds  and  grades  of  oeg- 
llgenre  on  the  part  of  the  defendant,  tbe 
ihnrges  being  direct  chnrgea  of  negligence 
Rgainst  the  defendant  Itself,  and  not  conflned 
to  the  negligence  ol  i()>  servants  In  killing  a 
coservant.  llildebrand  v,  Toledo,  W.  ft  W.  R. 
Co.  47  Ind.  3U9. 

But  n  complaint  In  such  an  action  alleging 
no  neglect  of  duty  on  tbe  part  of  tbe  defendant 
to  Ibe  employee  otherwise  than  In  tbe  move- 
does  not  authorize  a  consideration  of  the  qnes- 
tloii  of  the  duty  of  the  defendant  to  make  and 
jiromuigatP  general  rules  for  the  conduct  of  Its 
I'mployees  for  the  protection  of  cocmployecs 
roiitieliy  V,  Sllnncopoiia  K.  B.  Co,  38  Minn.  80, 
:i3  N.  W.  5S;i. 

And  a  general  sverment  Id  a  declaratloD  In 
an  action  by  an  employee  against  an  employer 
for  personal  Injuries  InHlcted  on  tbe  employee 
while  engaged  in  bis  cmployraeat,  charging  the 
fleFendaut  with  negligence  In  falling  to  estab 
llsb  general  rules  for  tbe  guidance  of  Us  em- 
ployees or  servants  In  their  relation  to  each 
other    in    the   defendanC. 


rrled  o 


1   the  opera 


f  Its 


ployuifut  In  unloading  a  train,  and  that  the  di- 
TlHion  roadmssrnr.  before  tbe  train  was  entirely 
unlnnded.  when  be  knew,  or  by  ibe  exercise  of 
ordln;u7  cure  could  have  known,  that  the  name 
was  not  unloaded,  negligently  ordered  piaintitf 
to  l>oBrd  anid  train,  and  negligently  and  care- 
lendy  permllte'l  a  railroad  (le  to  be  unloaded 
and  thrown  upon  him  while  he  was  attempting 
to  comply  with  Ihe  order,  plslnly  Import  that 
tbe  negligent  «rder  of  the  roadmaster  was  Ihe 
Immediate  ram^  of  plaintiff's  Injur.v.  snd  ntin- 
clently  slate  h  cause  of  action.  Foster  v.  Mis- 
souri P-  R-  C...  115  Mo.  185,  SI  S,  W.  016. 

And  such  a  deciaratlon  by  an  employee  who 
was  rfdlni;  on  a  way  car  with  other  employees, 
who  were  ordered  by  the  conductor  to  leave  the 
way  car  and  get  on  to  a  flat  car  In  front,  which 
Tiiey  attempted  to  do,  when  the  conductor  or- 
dfred  the  brakemnn  to  uncouple  tbe  way  car, 
and  tbe  signal  was  then  given  to  set  tbe  air 
brakes,  the  effect  of  which  waa  to  cause  tbe 
oinck  In  the  train  to  be  taken  up  and  to  per-  '  the  road,  since  of  that 
59  L.  R.  A.  17 


rnllroad  yards,   is 

ibe  element  of  negligence  upon  wblcb  an  action 
tor  peraonal  Injnrles  can  be  based,  since  the 
master  Is  ikot  bound  to  have  any  such  rules,  but 
Is  entitled  to  bave  bis  liability  to  the  servant 
for  Ihe  dangers  of  tbe  work  determined  by  the 
application  of  tbe  general  princlplea  of  law  reg- 
ulating and  governing  Ihe  relations  of  master 

Co.  (12  N.  J.  r..  BH,  41  All.  224. 

Ro.  a  petition  In  an  action  against  a  railroad 
cnnipa:iy  by  an  employee,  alleging  Ihst  by  rea- 
son of  tbe  negligence  of  the  defendant  plaintiff 
was  run  agsinHt  by  the  defendant's  cars  nnd 
thrown  upon  tbe  rail  of  the  track  and  run  over, 
nnd  that  tbe  defendajit  was  negligent  In  bav 
Ing  and  using  InsuIQcieat  and  defective  mn- 
chlneo'  in  running  snd  managing  Its  railroad 
cars,  luust  be  confined  to  negligence  In  running 
the  train  by  which  plalnllfr  v       


f  tbe  r 
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WaldUer  r.  HknnltMil  k  St.  J.  R.  Ca.  71  Uo. 
(114. 

And  a  ^Utlon  In  sadi  an  acUon  brongbt  br  ■ 
wbtehman  on  ona  of  defendant's  brldgea  for 
Injuries  aastalned  an  wich  bridge  tnHB  a  pass- 
ing train,  charing  tbaC  tlie  train  waa  ran  at  a 
hlgb  rate  ol  v«ed.  Is  defectlre.  and  itatea  no 
canoe  o(  action,  wbcre  It  ihowB  no  neceBsary 
relation  between  tbe  rate  of  apeed  at  wbicli 
the  train  was  mnnlDK  and  the  tojurr  wbick 
plaintiff  sustained.  Pike  r.  Chicago  «  A.  B. 
Co,  S9  Fed.  7M. 

But  ■  petition  In  auch  an  action  averring 
that  It  ma  plalntllTB  dutj  to  pass  over  the 
bridge  (rom  time  to  time,  to  Inspect  It,  and  that 
It  was  tb«  dnt;  of  all  englne«n  In  charge  of 
loconwtlTea  to  give  timely  warning  to  the 
welchman  at  said  bridge  oC  their  approBCb,  but 
that,  on  tbe  nci^aalon  In  question,  the  engineer 
nf  the  train  which  oceaaloned  tbe  injury  negii- 
gentlj  tailed  to  sauod  the  whl(rtl«  and  ring  tbe 
bell.  In  consequence  of  which  neglect  plnlnlllT 
wat  hurt,  la  good  on  demurrer.     IbUl. 

And  a  petition  In  such  an  action  by  a  brake- 
man  employed  upon  a  frel^t  train,  charging 
that  tbe  defendant  was  guilty  of  negligence  in 
falling  to  properly  Inspect  and  examine  a  bridge 
and  trestle  at  which  an  Injury  occurred  on  tbe 
monilng  before  Ibe  Injury,  and  allowed  the 
train  on  which  the  plslntlOT  waa  at  work  to  go 
upon  the  same,  is  aofDcient  to  Justify  a  charge 
with  reference  to  tbe  tniln  fnlllng  throngb  a 
washout  at  tbe  bridge  and  treatte  In  aueatlon. 
St.  Lonia  &  S.  F.  It.  Co.  v.  George,  85  Tei.  160, 
19  B.  W.  1036. 

And  en  allegation  in  a  declaration  In  such 
on  action,  that  by  reaaon  of  the  negligence  and 
inconipetcncy  of  a  person  in  tbe  defendant's 
employ  as  a.  brakeman,  and  having  charge  or 
control  of  a  train,  the  pialntllT  was  caught  be- 1 
tween  two  moving  trains  and  Injured,  Is  not ; 
subject  to  objection  that  It  does  not  state  In  ' 
what  the  alleged  negligence  of  the  brakeman 
uuiHlsIed,  wben  the  objection  is  not  specially 
pointed  out  aa  required  by  Haas.  Pub.  Stat. 
rhap.  107,  1  12.  so  aa  to  give  an  opportunity 
to  amend-  Slelfc  v.  Did  Colony  R.  Co.  ISA 
Mass.  202,  30  N.  E.  11S7. 

As  tu  allegations  of  neglect  or  onaklltul  op- 
eration, together  with  avermeuts  of  detective 
oonstmctloD  or  condition,  see  inlra,  XIV.  e,  and 
subdivisions. 


Jnred  throngb  the  operatiMi  of  defective  ma- 
cblnery.  la  not  subject  to  the  objection  that  the 
allegation  ahoaid  refer  speclllcally  to  tbe  par- 
tlculai  parts  of  the  machinery  which  were  de 
fectivo,  and  upeclfy  with  eiactneaa  wherein  tbe 
machinery  wis  operated  caieleasly.  Mangum 
V.  Bullion,  B.  &  C.  Uln.  Co.  15  Utah,  S34,  50 
Pac,  834. 

Tbua.  a  dei^laratlon  in  an  action  by  an  em- 
ployee against  an  employer  for  damages  for  al- 
leged negligence,  alleging  that  tbe  defendant 
wa*  in  fault  In  not  furnishing  to  the  plaintiff. 
for  the  purpose  of  performing  tbe  duties  of  his 
employment,  certain  ImpIementB  then  in  the  de- 
fendant a  yard  and  well  known  to  It,  is  not  de- 
fectlve  in  falling  to  state  what  such  Implcnienls 
were :  and  overruling  a  motion  by  the  defecd- 
ant  to  require  tbe  plaintiff  to  flie  a  bill  of  par- 

mond  Locomotive  A  Macb.  Wor*»  v.  i'ord.  in 
Va.  627.  27  S.  B.  B09. 

So,  a  complaint  charging  generally  that  Ibe 
defendant  carelessly  and  negligently  permliled 
its  elevator,  which  tbe  plaintiff  In  tbe  perform 
ance  of  bla  duties  was  required  to  go  upon,  to 
become  dangerous,  and  to  be  and  remain  unfit 
for  use,  and  that  the  plaintiff,  wttboat  knowl-_ 
edge  of  its  dangerous  condition,  while  in  the' 
course  of  bis  employment,  was  Injured  thereby. 
Is  not  demurrable  for  want  of  sufficient  facts. 
Oeorge  H.  Hammond  &  Co.  v.  Schweitzer,  112 
Ind.  246,  13  N.  E.  869. 

And  a  complaint  la  an  action  for  a  pemaal 
Injury,  caused  by  tbe  falMag  of  an  elevator,  to 
a  person  In  tbe  employ  of  Ihe  owner,  setting 
forth  the  duty  of  the  owner  to  provide  safe 
and  suitable  appliances,  and  alleging  that  he 
neglefted    hl»    duty    In    this    behslt,    and    con- 

ucted    the   elevator   In   a   careleas.   negligent. 


t  the  Injury 


F  the 


VVbitevcr  may  be  the  agent  which  a  master 
brings  Into  his  service,  whether  animate  or  In- 
animate, be  Is  bonnd  to  exercise  care  and  pru- 
dence that  those  In  bla  employment  be  not  ex- 
posed to  unreasonsNe  risks  and  dangers,  and 
the  servant  baa  a  right  to  iinderatand  that  the 
master  will  exercise  that  diligence  In  protecting 
him  from  Injury  and  In  si'lecting  the  agent 
from  which  It  might  arise.     Noyes  v.  Hiaith.  28 

Generally,  however,  b  petition  In  an  action 
against  an  employer  by  an  employee  who  waa 
Injured  or  killed  through  defective  macbloery 
or  appllnnces  furnished  him.  alleging  explicitly 
the  manner  in  which  he  met  his  death,  or  was 
injured  and  explicitly  charging  and  averring 
that  It  wse  caused  by  the  negligence  of  the  de- 
fendant. Is  sufficient,  and  not  subject  to  objec- 
tion, as  vague  and  showing  no  cause  of  action. 
Helm  V.  O'Ruurke.  40  I.a.  Ann.  178,  IS  So,  400. 

And  a  complaint  In  an  action  by  sji  employee 
sgalnat  his  employer,  alleging  that  he  waa  In- 
ES  L.  R.  A. 


elevator  breaking  from  Its  fsatening,  suiDclent- 
ly  states  a  CRUse  of  action.  McGonlgle  v.  Kane. 
20  Colo.  202,  38  Pac  "' 


mplaint 


n  by  a 


employe 


ugalnat  his  employer  charging  that  by 
of  the  carclensaesa  and  negligence  of  tbe  de- 
fendant in  allowing  its  machinery  to  become 
unsafe  and  defective,  and  by  reason  of  tbe  de- 
fendant's careless  and  negligent  operation 
thereof,  the  plaintiff  wsa  thrown  down  and 
bruised  and  severely  Injured  by  tbe  violent  nnd 
sudden  stopping  of  a  cage  used  In  the  perform- 

eare  and  diligence,  and  under  th*'  promise  ol 
the  defendant  that  tbe  defects  of  the  machinery 
would  be  removed  and  snch  negligent  operation 
discontinued,  which  promise  Induced  plaintiff 
to  continue  In  the  employment,  auOlcientfv 
states  a  vaaM  ot  action.  Mangum  v.  Bullion. 
8.  &  C.  MIn,  Co.  15  Utah,  534,  50  Pac.  834. 

And  a  petition  In  an  action  by  a  widow 
against  a  coal  mining  company  fur  killing  her 
husband,  an  employee,  charging  that  he  met 
bis  death  from  injuries  received  In  defendant's 
mine  in  the  coarse  of  his  employment,  bj  coming 

suit  of  dcfeudnnt's  failure  to  fumisb  its  em- 
ployees wilh  reasonably  safe  appllancea,  faclll. 
ties,  and  machinery  for  the  purpose  of  ascend- 
ing and  descending,  and  that  the  passageway 
where  ibe  Injury  occurred  was  defectively  con- 
structed to  the  knowledge  of  defendant,  and 
tlial  bU  death  wns  occasioned  by  the  negligence 
ii[  Ibe  defendant,  though  somewhat  Indetlnite 
Ixilh  in  charKlng  tbe  negligence  and  in  conotci- 
Ing  it  Willi  the  lojnry  complained  of,  is  good  on 
objei'iion  llrst  made  at  the  trial  to  evidence  of- 
fered in  Us  support.  Benham  t.  Taylor,  no 
Mo.  A  pp.  :i08. 
So.  an  allegation   In  a   comyinlat  tlut   the 
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plaintiff  wu  emplored  b;  tbe  ilelendaiit.  uid 
tlwt  wblte  In  BQch  emploj  biB  huid  wma  ought 
[a  a.  belt  and  palley  and  was  crushed,  snd  that 
each  Injai7  was  becaaoe  ol  tbe  wnmg  or  negll- 
gcDce  «t  Uie  defendant  Id  bavlug  and  runnlDg 
In  his  milt,  In  bla  buBlaess,  machines  and  appli- 
ances which  were  defectlTe,  though  too  general 
and  lackiDB  In  avermenta  of  IbcIb  upon  which 
:iii  Isaae  coDid  b«  talKn  to  be  good  at  commoD 
law.  la  good  under  tbe  Alabama  syatem  ot 
pleading.  Laugbran  T.  Brewer,  113  Ala.  609, 
21  So.  41fi. 

And  an  allegation  In  a  petition  In  an  action 
tor  damageti  for  perw»iat  lojurlea,  charging  tbB.t 
It  waa  negligence  on  the  part  of  tbe  defendant 
ID  coDsIruct  a  ahnfl  la  iCa  mill  wUhoat  a  cov- 
ering Eo  UB  to  protect  employees  from  It  wblle 
tbe  machinery  vaa  in  operation,  and  that  It 
was  dflngerous  without  the  coTering,  and  tbe 
danger  was  known  to  the  defendant,  or  might 
have  been  known,  and  that  plaintiff  became 
tangled  In  tbe  abaft  and  pulley  nttaebed  to  it 
and  wua  Injured  thereby,  sutnclentty  chargea 
negligence  to  raise  nn  laaue  upon  which  evi- 
dence miRht  properly  be  Introduced.  Miller  T. 
Itasca  rotton  Seed  Oil  Co.  (Tex.  Civ.  App.)  41 

8.  w.  s«e. 

And  a  L-omplalut  Id  sd  acllon  agaiuat  an  em- 
ployer by  an  employee  reqalred  to  place  wood 
on  a  table  connected  with  a  saw  to  be  cut,  al- 
leging the  duty  of  tbe  employer  to  keep  tbe  en- 
gine and  saw  In  good  repair  and  proper  condi- 
tion, and  that  while  In  aald  employment  tbe 
plaintiff  had  several  flngera  ot  blB  right  hand 
badly  cut  and  mutilated,  and  that  said  Injuries 
and  wronga  were  suffered  becauae  of  the  want 
of  dne  care,  and  of  E«5llgeDce  on  the  part  of 
tbe  dcCendaat  In  not  keeping  tbe  saw  In  order 
and  In  nut  providing  and  having  competent 
■Ei-vants  to  run  tbe  engine.  Is  good  on  demur- 
nr,  and  not  subject  to  objection  that  It  falls 
to  point  ODt  In  what  inspect  the  defendant  was 
Follty  of  any  wrong  and  negligence  In  running 
tbe  BHW.     Hall  V.  Posey.  TS  AIn.  SB. 

And  a  complaint  founded  under  Ala.  Code.  | 
2SM),  anbdlv.  1,  giving  a  right  of  action  when 
an  injury  la  caused  by  reason  of  a  defect  la 
tbe  condition  ot  the  ways,  works,  machinery, 
or  plant  connected  with  or  used  In  tbe  buBlneaa 
of  tbe  master  or  employer,  but  providing  that 
tbe  master  or  employer  la  not  liable  unless  the 
defect  arose  from,  or  bad  not  been  discovered 
or  remedied  owing  to,  bis  ne^lgence.  or  that  of 
aome  person  In  bla  service  and  Intrusted  by  bim 
with  tbe  duty  of  aeelng  that  the  waya,  works. 
nuublnerr,  or  plant  were  In  a  proper  condition. 
reqnlrea  no  greater  degree  of  particularity  In 
tbe  aTernuint  of  negligence  than  Is  required 
with  respect  to  any  other  negligence  counted  on 
for  a  recovery  of  damages.  Mobile  *  O.  B.  Co. 
V.  George.  94  Ala.  IDD.  10  Ho.  145. 

And  such  a  complaint,  in  the  language  ot  tbe 
statute.  Is  auOlclent  on  demurrer.  Laugbran 
T.  Brewer.  113  Ala.  fiOH.  21  So.  41B. 

A  statement  In  an  action  by  an  employee 
against  nn  employer  running  a  nia'bine  shop, 
however,  alleging  thut  the  sbntting  and  ma- 
chinery were,  by  the  negllfence  of  defendant, 
defect  Irely  constructed  and  unahll  fully  ope- 
rated, ond  of  defective  matei'lal,  and  In  an  un- 
safe condition,  and  by  reason  of  such  neglect 
plaintiff  was  caught  In  the  shafting  and  ma- 
chinei?  and  Injured,  alleges  nothing  but  a  con- 
eioBfon,  and  sbonid  be  required  to  be  made 
more  speciflc  on  rule-  to  show  cause.  Andersun 
y.  Halg,  12  Fs.  Co.  Ct.  450. 

And  a  statement  In  an  action  by  an  employee 
against  an  employer  engaged  in  the  manufac- 
lare  of  rope,  alleging  that  It  was  the  dnty  ot 
the  defendant  to  maintain  sound  and  suitable 
mni-blnery,  but  that  defendant  failed  to  do  so, 
59  L.  R.  A. 


and'dld  not  use  proper  cars  to  protect  plaintiff 
from  danger  from  insnlQcleDt  and  Imperfect  ma- 
cblnM7,  and  tbat,  by  reason  of  said  talloic  o( 
duty  and  negligence,  plaintiff  was  Injured.  Is 
Indednlte,  and  should  be  required  to  be  made 
more  speclUc  an  rule  to  show  eausev  Costello 
y.  Bailey,  12  Fa.  Co.  Ct  442. 

And  a  complaint  In  an  action  a^lnat  the 
owner  of  a  factory  by  an  en^iloyee  working  at 
a  llai  brake  therein,  charging  tbat  tbe  Injury 
sued  for  wua  cat<9ed  by  the  careleasness  and 
negltgeuce  of  the  defendant  In  the  arranging 
of  the  llai  brake  and  machinery  without  proper 
aafegusrds,  la  too  vague  and  Indeflnlto  and  nn- 
certaln  in  falling  to  state  wherein  tbe  arrange- 
mimt  ot  tbe  machinery  was  detective,  and  what 
tbe  safeguards  and  protections  were  which 
ougbt  to  have  been  provided :  but  the  proper 
lemedy  In  such  case  Is  by  motion  to  make  tbe 
complalut  more  speciflc  and  certain.  Bucb  a 
defect  cannpC  be  reached  by  demuirar.  Boyc« 
V.  Fltipatrlck,  80  Ind.  52S. 

But  a  declajatlon  In  an  action  for  damages 
received  by  an  employee  of  a  gas  compsny, 
from  on  explosion  In  a  tank  while  be  was  at 
work,  charging  that  the  cause  Of  the  explosion 
was  some  detect  In  tbe  tank  or  in  tbe  ap- 
proat:hea  to  or  connections  with  the  same,  Is  sut- 
aclent  on  demurrer  under  tho  role  that  no  more 
particularity  Is  required  In  pleading  than  the 
nature  of  the  thing  pleaded  admits  of.  Coi 
y.  Providence  Gas  Co.  17  R.  I.  JW,  31  Atl.  344. 

And  a  complaint  alleging  tbat  the  plaintiff 
was  employed  by  defendant  to  work  In  a  saw. 
mill,  ond  that  while  engaged  In  the  discharge 
of  bla  duties  bollera  connected  with  the  mill 
exploded.  Injuring  him.  and  that  the  explosion 
occurred  by  reason  of  the  defeellve  and  un- 
safe condition  of  tbe  bollera.  which  were  old 
and  rusty  and  unfit  for  use,  all  ot  which  was 
known  to  the  defendant,  who  negligently  and 
carelessly  used  them,  is  good  on  demurrer. 
I^ller  V.    Hofferiierth,    12T    Ind.   414,   S3   N.   U. 

And  where  a  complaint  In  on  action  brought 
against  an  employer  by  the  representative  ot 
an  employee,  for  the  killing  ot  tbe  employee  by 
being  struck  on  the  bead  by  a  heavy  tlmbn- 
which  was  being  hoisted  to  the  top  of  a  build- 
ing In  process  of  erection  by  tbe  defendunt. 
about  which  plaintiff's  intestate  was  employed, 
which  was  dropped  or  permitted  to  fall  upon 
blm  by  the  alleged  negligence  of  the  defendant, 
charges  tbe  manner  In  which  tbe  deceased  was 
exposed  to  the  danger,  the  place  where  he  wns 
directed  to  work,  the  defects  la  certain  appli- 
Huces  and  the  absence  of  others,  refusal  to  re- 
quire it  to  be  made  more  definite  and  certain 
so  as  CO  show  more  particularly  how  deceased 
was  ciiMsed  to  such  danger  and  wherein  de- 
fendant failed  to  fnmlsh  proper  means  ot  pro- 
tection and  proper  apparatus  and  machinery  Is 
not  an  abuse  of  discretion,  since.  In  tbe  nature 
of  things,  the  plaintiff  could  know  nothing  as 
10  the  clrcumstnnces  attending  tbe  death  of  her 
Intestate,  except  from  Information  derived 
from  delendsnt's  employees,  and  the  defendant 
by  its  ngents  and  employees  was  necessarily 
prencnt  at  the  time  and  witnessed  the  accident. 
Monshnu  v.  Northwestern  Contracting  Co.  84 
Wis.  596,  64  N.  W.  1020. 

So,  an  allegation  In  a  complaint  for  personal 
Injuries  that  the  plaintiff  was  employed  by  tbe 
defendant  to  nsslst  obout  Its  pile-driver,  and 
that  said  pIle-drKcr  as  It  was  then  used  and 
managed  was  unsafe,  detective,  and  Insecure, 
and  that  tbe  foreman  over  the  operation  of  said 
plle-drlver  so  carelessly,  negligently,  and  un. 
skilfully  used  and  operated  It  that  the  weight 
escaped  from  Its  taatening  and  tell  upon  tbe 
hand  ond  arm  of  plaintiff  seriously   Injuring 
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him.  aJlegrs  negtltceom  Id  niins  niaclilaery.de- 
(ectlTe  in  the  partlcnlsr  tbat  the  nrdght  wkb 
Dot  secure];  fisCeoed.  Banta  Ft,  P.  &  P.  H. 
Co.  V.  Hurley  (Ailz.)  36  Pac.  217. 

But  a  complalnl.  In  an  action  tor  damagea 
(or  aJleged  negllgeDce  by  an  employee  aj^alDSt 
OD  employer,  chirglDK  that  while  plBlDtlH  was 
engased  Id  the  erectloD  of  a  tsDk  Id  the  coorae 
cl  bit  ''mployment.  throujch  the  negligence  and 
carelessness  of  the  defendant  and  through  the 
use  of  defectlre  macblDery  by  tlie  defendajit, 
tlmbecB  employed  Id  the  erectloD  of  the  tank 
fell  upOD  and  lD]ur«d  him,  chargea  defective 
moctilDcry  only,  and  will  not  aapport  evidence 
with  reference  to  the  character  of  a  team 
hitched  to  the  end  of  a  rope  aad  used  for  the 
purpose  of  lifting  a  bent.  alnc«  the  team  Is  In 
DO  sense  machlDer;  tbougb  It  performed  the 
office  of  a  mocblne.  McPheraon  t.  Faclllc 
Bridge  Co.  SO  Or.  486,  26  Pac.  660. 


The  same  ^nernl  rulea  apply  Co  aTermeuta 
of  detective  right  of  way  or  track  In  actions  for 
negtlgeDi-c  by  employeea  sgalnal  railroad  com 
panics  <IB  apply  Id  actions  against  ordlDary  em- 

TbuE.  a  general  averment  In  an  actlOD 
against  a  railroad  company  for  an  iDjury  Co  n 
brflk<>ninD,  that  the  defendant  negligently  left 
■  sIlvpT  or  splint  proJectlDg  from  a  rail  on  Its 
road,  la  Buffltient.  Ohio  A  M.  R.  Co.  T.  Pearcy, 
12S  Ind.  1B7,  2T  >".  E.  479. 

And  a  complaint  In  an  action  for  negligence 
caualng  death.  nlli'ClDg  the  employment  of  the 
deceased  by  the  defendant,  that  at  the  lime 
of  tbe  accident  be  was  In  Ibe  dlacbarge  of  bis 
duly,  and  that  tbe  accident  causing  bis  Injury 
(ifTiirred  In  cons<M|UCUCi.'  of  the  negligence  of 
the  dtfondant  Id  falling  to  keep  its  Crack  free 
from  obMlnitlion.  atateB  facta  which  present 
an  iKiiie  which  cannot  be  met  by  demorrer  on 
tbe  ground  that  It  does  not  BtaCe  facta  aulD- 
dent  to  constitute  a  cause  of  action.  Wilson 
r.  Denver,  S,  1',  *  F.  R.  Co.  7  Colo.  101,  2  Pac. 

And  an  allegation  In  a  complaint  for  a  per- 
aonnl  injury  ogalnst  n  railroad  company  thai 
the  defenflunt  by  Us  neglect  and  want  of  care 
allowed  lia  roadway  lu  brrume  unsafe,  and  by 
reason  thereof  Ihe  plalntllT,  wblle  in  Its  em- 
ploy aa  a  brakcmaD  and  In  the  performance  of 
his  dudes  as  itiich,  was  vloleotly  struck 
against  a  proJecllDg  rock  and  thereby  Buffered 
Ibe  injuries  complained  of,  Is  certain  to  a  com- 
mon Inlent.  and  a  Bufflclcntly  speclflc  averment 
of  Ibe  defect  counted  on.  Georgia  P.  S.  Co.  v, 
Davis,  92  Ala.  300.  U  8o.  27,2. 


switcb  and  the  lever  of  tbe  switch,  sod 
in  the  track  near  the  switch :  and  that  such 

defects  aivse  from,  or  had  not  been  discovered 
medied  by  reoaoD  ot.  Che  negligence  of  the 
defendant,  or  some  person  in  the  servlcv  or  em- 
ployment of  the  defendant.  Intrusted  by  It  with 
Che  duty  ot  seeltig  CbaC  ita  vraya,  works.  ma-_ 
chlnerj,  and  plant  were  In  proper  condition, — ' 
lently  avers  negligence  to  Boataln  the  c«m- 
plalnt  on  demurrer.  Mary  Leo  Cool  *  B.  Co. 
T.  ChambllBS,  97  Aln.  1 71,  11  Bo.  SOT. 

And  an  avermont  In  an  action  for  dsEoagea 
for  personal  Injuries  allwed  to  hB.ve  resulted 
from  defendant'a  negligence,  tbat  a  railway 
switcb  on  the  defendant's  railroad  was  negli- 
gently allowed  to  be  and  remain  wltbont  a  lock. 
lat  a  train  ran  from  the  main  line  Into 
Itch  or  siding.  In  conae<]nence  of  which  Cbe 
plaintiff,  a  conductor  In  defendant'a  employ, 
was  thrown  off  a  car  and  injured,  [s  suncient 
to  withstand  demnrrer,  and  make  a  queetloD 
tor  the  Jury  as  to  whether  or  not  failure  to 
provide  a  lock  was  negligence.  Birmingham  B. 
&  Electric  Co.  v.  Allen,  BO  Ala.  858,  20  L.  B. 


So,  a 


nipler 


pany  employing  him,  alleging  that  be  wa 
rected  by  tbe  yardmaster  to  make  a  coupllDg 
tietween  a  standing  car  and  a  switch  engine, 
and  that  his  toot  was  held  tasC  by  Che  croas- 
tlea  or  rail  ot  the  track,  and  was  run  ov< 

a  car  wheel,  neceaaltatlng  Ita  amputsllon, 

tbat  hiE  Injury  was  caused  by  tbe  negligence 
of  Cbe  company  In  Improperly  placing  Che 
cross-ties  too  close  together  in  ita  yard  track, 
the  spaces  between  them  not  being  Qlled 
and  tbe  iron  ot  the  track  being  old  and  \ 
xtatcs  a  cause  of  ajitlOD.  Preston  v.  Ce 
R.  &  Bkg.  Co.  S4  Ga.  088,  11  S.  K.  143. 

tlon  stating  tbat  the  plaintiff's  taiuries 
caused  liy  reason  of  drfecta  In  Che  means  and 
appllHDces  lor  stopping  an  englDe.  aDd  detecCa 
SB  L.  R.  A. 


.  407.  : 


4o.   8. 


■etIoD  BgaJntt  a.  rail- 
company  lor  an  injury  to  an  employee. 
eof  he  died,  alleging  that  the  defendant 
dlfli-ettarded  Its  duty  in  reference  Co  constract- 
1  maintaining  Its  railroad  track,  and 
designated  portion  of  It  was  so  negli- 
gently nnd  defectively  coastructed.  Inspected. 
uud  maintained  that  the  said  track  broke  and 
gave  way,  whereby  the  Injury  was  done  which 
resulted  In  the  death  ot  plaintiff's  Intestate. 
and  that  tbe  cars  attached  to  the  engine  on 
which  be  was  riding  were  so  negligently  and 
defectively  constructed  and  inspected  that  tbey 
broke  and  thereby  caused  him  to  be  thrown 
from  the  engine  causing  tbe  Injuries  complained 
of.  is  siiQlctent  on  demurrer,  Chough,  if  such 
a  pleading  should  embarrass  or  delay  a  fair 
trial,  the  defendant  could  have  It  amended  so 
as  to  more  deflnltely  state  In  what  partlcnlai 
Che  defects  eilsted.  Walsh  v.  Western  H.  Co. 
■i*  ris.  1.   15  So.  B86. 

But  a  petition  In  an  action  by  B  brakeman 
against  a  railroad  company  employing  hint,  for 
en  Injury  received  wbtle  coupling  the  front  end 
of  the  engine  on  which  he  was  employed  to  a 
freight  car.  charging  tbat  tbe  appllancea  on 
Ibe  engine  for  coupling  were  defective  and  dan- 
gerous', sjid  tbe  roadbed  and  track  were  roagb 

0  Judgment  on  motion  in  arrest.  In  the  abMnce 
of  any  averment,  direct  or  Inferential,  that  the 
defects  In  the  railway  or  in  the  appliances  fur- 
nished for  coiAplIng  tbe  engine  nnd  tbe  car  were 
tbe  proximate  cause  of  Ihe  injury  received  by 
the  plaintiff.  Texas  &  P.  R.  Co.  v-  McCoy,  3 
Tex.  Civ.  App.  278,  22  B.  W.  828. 

See  alao  Plttahurgh,  C.  A  8C.  L.  R.  Co.  v. 
Ailams.  100  lud.  161,  6  N.  E.  187  :  St.  IauIb  A 
9.  r.  R.  Co.  V.  George.  85  Tex.  160,  10  S.  W. 
1U3«,— supra,  XIV.  C.  2. 

(b)   In  rollins  ttoali  and  oppHaxcea. 


to  dsfecta  in  rDlllug  stock  and 
appliances  are  aJoo  governed  by  tb«  general 
rules  applicable  to  employers  other  than  rail- 

Thus,  a  complalnl  lu  an  action  against  a 
railroad  compsny  tor  damages  for  the  killing 
of  a  brakeman  In  Its  employ,  alleging  tbat  tbe 
defendant  tarnished  Cbe  plaintiff  wlch  cars  In- 
BafflciCDCiy.  carelessly,  and  negligently  con- 
structed and  of  unat  material.  Is  not  subject 
ibjectlon  In  falling  to  show  In  what  respect 


the  a 
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tod  th«  loada  In  tben  were  Iraproperlj  secured. 
Proton  T.  St.  Johnsbary  *  L.  C.  R.  Co.  (M  Vt. 
3M.  ZS  Atl.  186. 

And  a  complaint  In  mch  am  actloh  bronglit 
by  a.  brakemsn  for  peraooal  Injuries  under  Ala. 
Cdde,  t  2fiftO,  iab«e«.  1,  nlleKlag  defectlte  ma- 
ebluer)',  and  tbat  the  detect  ecunted  on  eilated 
belore  the  lajarr  was  Inflicted,  and  that  It 
tunae  trma,  or  bad  not  been  dlocorered  or  rem. 
•tdled  owing  to,  defendenC'a  Degllgence  or  the 
Desllgenee  of  eomeone  Intruated  with  tho  duty 
of  aeelDX  that  tbe  maehlner;  was  In  proper  con- 
dltloD,  In  the  language  of  the  atatute,  li  ■affl- 
dent  on  demurrer.  Louisville  k  S.  &.  Co.  T. 
HawkiDB,  B2  Ala.  241,  S  So.  ZTl. 

Bnt  a  petition  b;  an  employee  of  a  railroad 
company  In  an  action  agalnat  It,  stating  wlth- 
mii  any  apecUtc  (acta  that  tbe  plaintiff  waa  In- 
jured In  couBequenee  of  the  negligence  of  the 
def^idaiit  In  aalDg  defective  macbluery  and  lu 
running  BDd  manoglDg  Ita  railroad  and  cars,  Is 
fatally  detective :  and  when  such  genera]  al- 
legatlODB  are  used  In  connecttDn  wltb  a  apedllc 
statement  of  a  csuae  of  action  they  do  not  en- 
able the  plalutlff  to  recover  far  any  cause  of 
action  except  that  specially  stated.  WaJdhler 
T.  Hannibal  Ji  Bt.  J.  R.  Co.  71  Ho,  614. 

So.  a  petition  la  an  action  by  sn  employee 
agalnat  a  railroad  company,  chsrglDg  that  on 
account  of  gross  negligence  and  the  want  of 
proper  care  of  detendaot  tbe  boiler  ot  its  en- 
gine at  wblch  plulntIS  was  at  work  exploded 
uid  Injured  him,  will  be  held  on  general  demur- 
rer to  state  a  cause  of  action,  aince  auch  an  ei- 
plvslon.  of  Itself,  la  nn  act  of  negligence  auf- 
flclent  to  charge  the  defendant  with  responsi- 
bility. Oalf,  W.  T.  A  P.  B.  Co.  V.  MoDtler,  61 
Tex.  122. 

And  a  cflmplalot  In  aucb  an  action  by  a  yard 
master,  alleging  that  tbe  engine  provided  (or 
making  op  tralna  of  cari.  as  the  defendant  well 
knew,  was  defective  and  dangoroua,  the  defect 
being  such  that  when  tbe  engine  wa*  reversed 
and  eauned  to  move  backwards  It  would  give 
a  sudden  spring,  and  that  the  Injury  to  plaintiff 
resulted  from  the  driving  ot  cars  together  with 
great  and  unusual  force  while  he  was  attempt- 
ing to  make  a  coupling,  la  lufllclently  speclflc, 
and  will  not  be  required  on  motion  to  be  mads 
more  apecltlc  by  stating  the  length  of  time  tbe 
engine  bad  been  defective,  and  the  exact  defects 
tn  It.  Wabash  A  W.  B.  Co.  v.  Morgan,  132 
Ind.  430,  31  K.  E.  SOI. 

Nor  will  a  complaint  in  such  an  action 
brought  by  a  locomotive  fireman,  alleging  that 
the  locomotive  on  which  he  was  employed  waa 
defective,  and  that  the  engineer  In  charge  ran, 
operated,  and  managed  It  and  performed  bis 
duties  In  a  negligent  and  uneklltul  manner,  and 
that,  by  reason  tbereot  and  of  the  Insecurity 
of  tbe  locomotive,  the  smokestsck  waa  choked 
and  Btopped  up,  by  reason  of  which  fire,  amoke, 
and  steam  were  violently  forced  Into  the  cab 
In  which  he  performed  bla  duties.  Injuring  him 
— tke  required,  on  motion,  to  be  made  more  spe- 
dSc  BO  as  tu  show  In  what  respect  the  loco- 
motive was  unsafe  and  detective  and  In  wbat 
particular  the  engineer  was  negligent  or  un- 
skilful, since  It  designated  a  well-known  part 
of  the  locomotive  as  that  which  became  choked. 
and  it  cannot  be  asxumed  that  the  fireman 
could  locate  defects  In  tbe  locomotive  from  the 
resDlts,  or  that  he  would  be  sble  to  state  wltb 
exactness  the  manner  In  which  the  engineer 
BO  mlsmnnaged  his  locomotive  as  to  permit  It 
io  become  dangerous.  Octb  v.  St.  Paul,  M,  A 
U.  B.  Co.  4S  Minn.  20S,  45  N.  W.  ISl. 

But  a  complaint  In  an  action  by  a  locomotive 
engineer  against  the  rsllroad  company  employ. 
Ing  htm,  for  Injuries  suSered  by  him  while  Id 
the  defendant's  employ,  alleging  that  tbe  en- 
eo  L.  R.  A. 


gine  furnished  the  plaintiff  was  out  of  repair, 
defective,  and  dangerous,  by^ceason  of  which 
plaintiff  BufTcred  tbe  Injuries  complained  of,  Is 
not  sufflclent  to  sustain  evidence  on  the  trial 
ihst  the  coal  furnished  for  use  upon  such  en- 
gine was  of  a  bad  quality  and  unsafe  and  on- 
at  for  auch  use.  Davis  v.  New  York,  L.  B.  A 
W.  n.  Co.  20  Abb.  N.  C.  830,  Affirmed  In  110  N. 
Y.  fllB,  17  N.  E.  738. 

And  where  the  negligence  charged  against  a 
defendant  In  an  action  therefor  by  an  employee 
Is  the  failure  to  keep  In  repair  an  engine  used 
In  making  up  trains,  and  permitting  it  to  i«- 
maln  out  of  repair  after  baving  knowledge  ot 
Its  defective  condition,  tbe  particular  defects 
In  the  engine  should  be  stated  If  known  to  tlis 
plaintiff ;  bat  the  neceaslty  of  speclQcally  set- 
ting out  all  of  such  defects  Is  avoided  by  an 
averment  that  there  were  other  detects  which 
were  known  to  the  defendant,  but  were  not 
known  to  the  plslntlff.  Wabash  Ji  W.  B.  Co.  T. 
Morgan,  132  Ind.  430,  SI  N.  E.  601. 

So,  a  ciiunt  In  an  action  ooder  AIb.  Coile 
1886,  f  2990.  for  Injuries  received  by  the  plain- 
tiff while  in  the  service  of  the  defendant,  al- 
leging that  tbey  were  canaed  by  a  defect  in 
the  coupling  and  appliances  used  In  connecting 
the  cars,  through  the  negligence  ot  the  conduc- 
tor to  whose  orders  the  plalntlll  was  bound  to 
conform  and  did  conform,  and  that  tbe  Injury 
resulted  from  his  baving  so  confornied,  svers 
negligence  with  sufllcient  particularity.  Geor- 
gia P.  R.  Co.  V.  l-ivpst,  SB  Ala.  203.  4  So.  711. 

And  an  allegation  In  a  petition  In  an  action 
against  a  railroad  company  by  an  employee 
tor  Injuries  received  while  attempting  to  make 
a  coupling  between  can.  which  work  was  new 
to  him,  that  the  defendant  carelessly  and  neg- 
IlKently  failed  and  omitted  to  furnish  bim 
with  a  coupling  knite  or  coupling  hook,  _1b  sot- 
Sclent  as  against  a 


.  Moore, 


}  Tex.  Civ.  App.  418,  22  B.  W.  2T2. 


allegation  In  a  complaint  in  such  a; 
action  that  the  coupling  appliances  ot  the  two 
cars  were  defective  and  iuHutOclent  and  not 
properly  fastaned,  and.  on  account  thereof, 
would  not  remain  [n  their  proper  places  when 
the  cara  were  driven  together,  as  wsb  usual 
and  necessary  in  making  s  coupling,  in  conse- 
quence 1^  which  plaintiff  wss  Injured,  sulBclent- 
ty  states  that  tbe  dra.wbars  of  the  two  cars 
were  InsTiRlcIcnt  and  detective,  and  Is  sufll- 
cient on  motion  to  make  more  defiblte  and  cer- 
tain. Tlemey  v.  MlDneapolla  *  St.  L.  R.  Co. 
31  Minn.  234,  17  N,  W.  87T. 

And  a  complaint  la  such  aJt  action  averring 
that  the  ptslntirB  Injury  was  caused  by  de- 
fendsnt's  negligence  In  knowingly  sllowlng  the 
car  and  locomotive  about  which  plaintiff  was 
work,  aud  the  coupling  a 


!.  to  h 


D  Imi 


acted  a 


repair  and  order  that  the  car  and  locomotive 
could  not  be  coupled  without  extraordinary 
risk,  and  that,  by  resRon  of  siicb  Improper  con- 
atrucllon  and  want  of  repair,  the  car,  locomn- 
tlve,  nnd  coupling  appllsnces  were  so  bron^t 
together  as  to  crush  the  plalnlilTB  fingers,  is 
sumcient  to  Inform  the  defendant  with  reason- 
nble  '^ctalnty  of  what  plaintiff  complains,  and 
will  not  be  stricken  out  as  Indefinite  and  uncer- 
tain, or  required  to  be  made  more  definite  and 
certain.  Fraker  v.  St.  Paal,  H.  A  H.  R.  Co. 
30  Ulna.  Ib3.  14  N.  W.  366. 

And  a  complaint  In  such  an  action  brought 
by  4  hmkemsQ  In  defendant's  euiploy,  chatft- 
ing  that  while  ascending  a  ladder  placed  for 
that  purpose  on  tbe  aatslde  ot  a.  freight  ear, 
and  tieine  In  the  line  of  bis  duty  and  in  the 
exercise  of  due  care,  the  ladder  broke,  whereby 
ho  was  injured,  and  that  such  ladder  waa  ao 
negligently  and    Improperly    coostracted,    sad 


Idaho  Supb!eme  Coukt. 


Dbc., 


Iiad  become  lo  old.  loose,  and  worn  aad  oat  ot 
repair,  tbal  wbec  a&ld  plalntlll.  In  aieeDdlns 
the  aamc.  took  iiold  of  on«  of  the  Mepi  or  nrnga 
ttaereof,  the  same  Immedlatel;  eare  vaj.  Ih 
taEHrleatij  definite,  and  will  not  be  required  to 
be  made  more  deflnlte  and  certain  aa  to  bow 
and  In  wbat  reapecta  the  atepa  or  ladder  ol  the 
car  were  negllftently  or  Improperly  conatrocted. 
Carey  y.  Chicago  &  N.  W.  R.  Co.  67  Wla.  808, 
31  N.  W.  IBS, 

Be«  also  Wnldhler  t.  Hannibal  A  St.  J.  R.  Co. 
n  Mo.  514.  lupm.  XTV.  d,  2:  Walah  v.  West- 
em  R.  Co.  34  Kla.  1.  IS  So.  686 ;  Teiaa  k  P.  R. 
Co.  V.  McCoy,  S  Tei.  C!t,  App.  276,  22  8.  W. 
use,  (upm,  XIT.  «,  2,   (■). 

8.  ATermenIt  a*  to  kiuia>le4gt  of  emplaii"'. 


It  a  acrvont  cla 

ter  for  Injuries  recelTsd  on  account  of  deti 
tive  alructure,  machinery,  or  appllancea.  be 
muHt  allege  and  prore  that  the  unfitness  or  the 
defect  which  caused  (bp  Injury  «aa  koown  to 
the  master,  or  waa  xiicb  as,  with  reaaonaMe 
diligence  anil  attention  to  bis  buslneBS.  he 
uught  to  Have  kDOwn.  Kvanavllle  A  T.  H.  R. 
Co,  y.  Duel,  134  lud.  ine.  33  N.  E,  S35 :  Lake 
Shore  &  M,  8.  R.  Co,  »,  Kurta.  10  Ind.  App.  80, 
3e  N.  E  201,  ST  N.  E.  303:  Louisville,  E.  ft  SI. 
L.  Conaol.  H.  Co.  v.  Illcka.  11  Ind.  App.  S88, 
.IT  N.  a.  43,  39  N'.  E.  TOT :  IndlnnapollB  &  C.  U. 
Co.  T.  LoTO,  10  Ind.  154 :  Current  t.  Mleaourl 
P.  R.  Co.  80  Mo.  02 ;  Crane  T.  Missouri  P.  R. 
i;o.  SI  Mo.  088. 

In  renunWaDlB  Co.  t.  CoDgdon.  134  Ind. 
220,  eS  N.  E.  705,  supra;  Cleveland,  C.  C.  *  I. 
a.  Co.  V.  Wynant,  100  Ind.  100,  lupra,  X.  b,  3, 
(d),  and  Pittsburgh,  C.  &  St.  L.  R.  Co.  t. 
Adama.  100  Ind,  151,  9  N.  K.  18T,  (iipra.  XIV. 
d,  '2,  w«[v  dlsllagulBbed  upon  the  ground  that 
the  Rravampn  of  the  present  action  la  not 
alime  the  negligence  ol  the  defendant  In  con- 
nection with  the  appllancea  alleged  to  t>e  de- 
tective, but  tbere  la  added  to  this  a  queatlon 
ot  the  relation  of  the  employer  and  employee, 
and  the  assumption  of  care  by  tbe  former  and 
of  hazard  by  the  latter. 

Thue,  a  complaint  In  an  action  agalnat  a 
raliroad  company,  brought  by  an  employee  for 
personal  Injurlea  received  while  coupling  care 
In  tbo  switcb  yard  of  tbe  defendant,  alleging 
that  Ibe  dpfendant  negligently  operated  In  aald 
switch  yard  a  detective  engine  In  which  tbe 
tb rattle  valve  would  aaddenly  fly  open  and 
cause  the  engine  to  move  suddenly  and  swiftly, 
and  Ibat,  by  reason  of  its  so  movlDg.  It  cauaed 
a  moving  car  to  come  awlftly  agalnat  a  stand, 
Ing  cnr,  catching  plalntllf'B  hands  while  ea- 
gagrd  In  the  duties  of  bis  employment  and  In- 
juring them,  is  Inanfllclent  on  demurrer  for 
failure  to  allege  knowledge  of  tbe  defect  by 
the  maater.  ETanavllle  ft  T.  H.  B.  Co.  t.  Dnel, 
134  Ind.  166,  33  N.  K.  35r.. 

So.  a  charge  la  a  declaration  In  an  action  by 
an  employee  against  a  gaa  company  employing 
lilm,  for  Injuries  caused  by  an  eiplosloii  la  a 


well  knew,  or  was  bound  to  know,  which  defect 
was  caused  or  occasioned  by  tbe  negligence  of 
Ibe  dctendant.  la  defective  In  not  aettlng  forth 
how  the  defendant  waa  bound,  the  allegation 
being  a  mere  legal  conclusion:  the  proper  al- 
legation In  BQi-h  case  Is  that  the  dcfi-ndant 
knew,  or,  but  for  tbe  want  ot  reasonable  cire 
and  rtlllpence  uonld  have  known,  of  the  dffccts. 
Cox  V.  I'tovldcnce  Gaa  Co.  IT  E,  1.  169,  21 
Atl.  344. 

It  la  a  maater'a  duty,  however,  to  know  tbe 
rvndltlon  of  appliances  furnished  lo  and  used 
by  bis  employees  If  aaeh  knowledge  can  be  ac- 
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(inlred  by  the  exercise  ot  ordinary  eai«  on  bis 
part,  and  It  la  sulHclent  In  a,  complaint  to  le- 
cover  for  an  alleged  neglect  ot  tbla  duty  by 
the  master  to  charge  that  be  bad  negligently 
fumlabed  the  defective  appllancea  in  qnestloD, 
or  that  be  aegllgently  failed  to  tnmlah  aale 
and  suitable  appllancea:  and  an  afflnaatlTS 
averment  that  the  employer  actually  knew  tit 
tbe  detective  and  dangerona  condition  of  tbe 
appllancea  Is  not  neceasary.  Lonlsville,  E.  ft 
St.  L.  Conaol.  R.  Co.  v.  Cti,  133  Ind.  203.  32 
N.  E.  881 :  Hoffman  T.  Dleklnaon,  81  W.  Ta. 
142,  0  a.  E.  G3. 

When,  In  actions  by  an  employee  agalnat  an 
employer  for  Injuries  caused  by  fnmlablng  the 
employee  with  detective  machinery.  In  which 
the  employer  Is  bound  to  eierclse  at  least  rea- 
nonable  cnri'  und  diligence  In  seeing  that  It  la 
anitabte  and  safe.  It  In  alleged  that  be  bad  been 
careless  and  negligent  In  resi>ect  thereto.  Ibe 
neceasary  and  legal  Implication  Is  that  be  knew, 
or  might  by  reasonable  diligence  have  known, 
of  tbe  material  defects  and  lm|>erfectlons  that 
gave  rise  to  tbe  Injury  complained  of.  so  that 
It  Is  unneceaiiary  lo  formally  allege  ootlce.  tbe 
law  Implying  tbe  same  from  the  cl  rcumstancea 
nud  conditions  attending  tbe  matter  alleged. 
Warner  v.  Western  North  Catollnn  B.  Co.  64 
N.  C.  250. 

And  au  averment  In  a  petition  In  an  action 
by  a  servant  ngainst  hia  muster  that  the  de- 
feudaot  negligently  permitted  a  certain  appll- 
.ince  lo  become  defective,  ana  negligently  anf- 
t>'i*ed  it  to  remain  In  a  defective  condition,  Im- 
plies that  the  defendant  knew,  or  was  culpably 
Ignorant,  of  the  defect,  and  la  not  subject  to 
objection  that  11  does  not  charge  the  company 
with  actionable  negligence,  based  on  tbe  tact 
that  tbere  la  no  averment  that  the  defendant 
knew  or  onght  to  have  known  of  tbe  detective 
appliance  which  was  responalble  tor  tbe  In- 
jury. ChlcnHO,  B.  ft  Q.  R.  Co.  v.  Kell(«g,  66 
Neb.  T4S,  TO  N.  W.  462;  Herbert  r.  Uonnd 
City  Boot  ft  Shoe  Co.  00  Mo.  App.  305. 

Thus,  a  complaint  In  au  action  against  a  mil- 
road  company  tor  a  personal  Injury  to  one  of 
Its  brshemeu  reaultlng  in  death,  alleging  the 
breaking  of  a  coupling-pin,  wblch  was  so  worn 
by  long  use,  and  bo  weak,  mated,  and  cracked 
aa  to  be  insecure  and  unsafe,  and  that  the 
death  of  the  bcakeman  was  caused  solely  by 
tbe  negligence  ot  the  defendant  In  not  provld. 
Ing  a  nafe  coupllDg-pIn,  la  not  defective  because 
of  tbe  failure  to  allege  that  tbe  company  knew, 
or  bad  the  means  or  opportunity  of  knowli^. 
tbal  tbe  coupllng-pln  was  defective,  aince  It  la 
the  duty  of  a  master  to  (urDlsh  reasonably  safe 
appllaDces  tor  uae  by  his  employees.  Louis- 
ville, K.  ft  Bt.  L.  Consol.  a.  Co.  T.  CIz.  133  Ind. 
ZSS,  32  N.  E.  881. 

And  a  petition  In  anch  an  action  by  a  person 
employed  by  it  to  couple  cara.  alleging  that 
Ibe  cauae  ot  (he  Injury  received  by  him  waa  the 
careleEsneaa  and  ucgllgence  ot  tbe  defendant 
In  falling  and  neglecting  tO  provide  him  with 
safe  and  secure  appliances  witb  whicb  to  per- 
form dutlea  ot  bis  employment,  and  stating 
wherein  the  cars  be  was  required  to  couple 
were  defective,  sutBclently  avera,  or  contains 
tbe  equivalent  of  an  averment,  that  tbe  defend- 
ant either  know,  or  mlgbt  by  tbe  eierdee  of 
ordinary  care  bave  known,  of  the  defective  and 
dangerous  constroctlon  ot  tbe  cars  he  was  re- 
quired to  couple.  Cnme  v.  Missouri  F.  R.  Co. 
87  Mo.  688. 

And  a  complaint  In  ancb  an  action  for  per- 
sonal Injuries  to  a  brakeman  In  defendant's  em- 
ploy reaultlng  In  death,  eanaed  by  tbe  break- 
ing loose  ot  a  car  coupled  to  an  engine,  by  which 
tbe  brakeman  waa  thrown  to  tbe  ground,  al- 
leging that  old.   worn-out,  and  deteetlve  can 


18W. 


Kixo  V.  Obegom  Skobt  Line  R.  Co. 


26S 


wltb  iBBtrore  and  defpctlie  codpIIdis  and  ap- 
pliuices  wen.'  placed  Id  tbe  train  b^  the  de- 
fendaDt.  and  that  tbe  bolt  or  pin  uaed  In  coup. 
Itng  said  CBM  at  the  point  wbere  tb<ry  broke 
Id  iwo  van  ma^  of  InCerJor  aod  onaound  Iron. 
la  not  opeD  to  atlack  on  tbe  groand  )bat  It 
'doea  not  alicac  notice  or  knowl«dj(s  of  tbe  de. 
fccC  Id  tbs  defendant,  bat  only  tbe  conctaalon 
CbBt  It  might  hBTa  beeo  kncnru.  IioalsTitle,  N. 
■     -    ".  K.  Co.  T.  Berkej,  186  Ind.  181,  35  N. 


E.  3 

So,  a  petition  In  sucb  an  nctla 
flojce  engaged  Id  swllchlog  cars, 
Ibe  car  oa  wblcb  plalnLllI  waa  r 
defective];  cona  true  ted  In  Its  tru 
J'  that  It  would  not  turo  a 


by  a 


defen 


rallru: 
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P'lld  dcfcctlre  moBtriictlau  It  Jumped  tbe  track, 
wbereoj  plalntiH  waa  Injured,  la  not  subject 
xo  objection  on  molIoD  to  arrest  Judgment,  on 
Ibe  ground  that  It  dues  Dot  state  that  tbe  de. 
feet  in  tbe  construction  of  tbe  running  gear 
and  trucka  woe  known  to  tbe  defendant,  or 
that  tbe  defendant  had  knowledge  or  notice  of 
tbe  negllRaice  couiplalDed  of.  eltber  actual  or 
const rucllvt.  tbe  plaJntllf  baving  In  general 
terms  averred  negligence  In  the  usa  of  Ibe  car. 
O'Connor  v.  Illinois  C.  R.  Co.  S3  loira,  105,  48 
N.  W.  10O2. 

And  a  petition  In  ancb  an  action,  alleging 
tbat  deFendsnt  caieleasl;  and  negUgeDtlr  per. 
mltted  a  loose  rail  to  He  on  or  near  the  track. 
by  reason  whereof  plalnim  was  Injnrtd.  Is  Buffl- 
clent  vfltbout  an  allegation  that  defendant  had 
knowledge  that  thi:  Iron  rail  was  lying  on  or 
DO  near  the  track  as  to  be  dangerous,  since  tbe 
<lercndunt'ij  knowledge  Is  subBtantlRlly  em- 
braced In  the  averment  that  It  carelessly  and 
nesllgenti;  permitted  It  to  lie  there.  Hall  t. 
UlsBonrl  I-.  It.   Co.   74  Mo.  298. 

And  though  tbe  gravauEC  of  an  action 
aiEaluBt  a  raUcoad  company  by  an  employee 
IB  the  negligence  o(  the  defendant.  In  connec- 
tkm  with  a  defective  rail,  and  to  constitute 
negligence  In  that  regard  It  fa  eaaentlal  that  the 
defendant  knew,  or  wltb  reaaooable  care  might 
bave  known,  of  lis  onsafe  condition,  still  the 
Senersl  averment  that  defendant  negligently 
left  a  silver  or  splint  projecting  from  the  rail, 
wbereby  tbe  person  Injured  was  caaght  and 
beld  ao  that  n  train  pasaed  over  hla  foot,  la 
BuUelent.  I'lttsburgh,  C.  &  Bt.  L.  R,  Co.  v. 
Adams,   105  Ind.  IGl,   5  N.  F..   167. 

In  LonlsTnie,  E.  A  8t.  L.  Conaol.  R.  Co.  v. 
Hli-ka,  11  iDd.  App.  S8S,  37  N.  E.  43.  39  N.  B. 
797,  auprii,  however,  Pittsburgh,  C.  &  St.  L.  It. 
.  Co.  V.  Adams.  105  lad.  IBl.  5  N.  E.  187.  supra, 
was  said  to  have  been  overruled.  In  effect,  by 
Svanavltle  «  T.  O.  K.  Co,  v.  Duel,  134  Ind.  106, 
33  N.  G.  355,  tupra. 

8o,  a  complaint  In  an  action  Bgaiast  a  rail- 
road company  for  damages  (or  Injuiiei  Bus- 
ts Ined  by  plaintiff's  Intestate,  occBBloned  by 
the  alleged  carelesaceas  and  negligence  of  the 
defendant  In  pIsclQg  tbe  latestate,  who  waa  In 
ItB  employ  as  englneman,  In  charge  of  an  un- 
safe  locomotive,  wblcb  locomotive,  by  reason  of 
Its  defects,  exploded  and  killed  plaintiff's 
Intestate,  la  not  defective  for  want  of  an  alle- 
gation of  notice  to  tbe  defendant  of  the  de- 
fective condition  of  the  locomotive,  since  knowl. 
edge  thereof  Is  Implied  from  the  circumatancea. 
Warner  v.  Western  North  Carollns.  E.  Co.  94 
N.   C.  250. 

And  a  declaratlob  In  aoch  an  action  charg- 
ing that  the  engine  waa  iDBofflclentty  ateyed 
and  tMlted  aroand  the  Are  boi.  and  that  It  was 
inanlBclent  and  nnsafe  In  other  respectB,  by 
reason  Of  wblcb  It  exploded,  and  that  these  de- 
fects would  baTB  been  known  to  tin  defendant 
'bnt  for  want  of  proper  care  and  diligence  on 
69  L.  B.  A. 


hla  part.  Is  not  subject  to  objection  that  It 
shows  no  dnty  owed  by  the  defendant  to  the 
plalatllT  because  It  altowa  no-actual  notice  of 
detects  In  the  engine,  since  In  such  case  what- 
ever may  be  the  agent  which  the  master  brings 
Into  his  service,  whether  animate  or  Inaalmate, 
be  Is  bound  to  exorcise  care  and  prudence  that 
those  in  his  employment  t»e  not  exposed  to  nn- 
rensonnblc  risks  and  dangers,  and  tbe  servant 
has  a  right  to  understand  that  tbe  master  will 
•exercise  tbat  diligence  In  protecting  him  from 
Injury  and  In  selecting  the  sgent  from  wblcb  It 
may  arise.     Noyes  v.  Smith.  2S  Vt.  5a. 

Nor  la  a  petition  In  auch  an  action  by  one 
employed  at  a  railway  station  whose  duty  It 
was  to  set  brakes  on  cars  left  by  passing  trains, 
alleging  that  while  turning  a  tirnke  a  wire  toD- 
necllDg  the  brake  chain  wltb  the  brake  rod 
broke,  precipitating  him  from  the  car  and  In- 
juring him.  and  that  the  company  had  negli- 
gently permitted  the  brake  to  become  and  re- 
main OQl  of  repair,  subject  to  objection  (or 
not  stating  a  cause  of  action  because  It  does  not 
allege  that  the  defendant  knew  tbe  brake  was 
out  of  repair  or  bad  been  Improperly  repaired 
wllh  a  wire,  since  II  Is  the  duty  of  the  maaler 
at  all  times  to  furnish  hla  servants  with  toola 
and  appliances  J'caBonabty  safe  and  suitable  for 
tbe  purposes  for  wblcb  they  are  designed.  Chi- 
cago. B.  *  Q,  R.  Co.  V.  Kellogg.  64  Neb.  12T, 
7*  N,  W.  4S4. 

In  Chicago.  B.  &  Q.  B.  Co.  v.  Kellogg,  SR 
Neb.  748,  7G  N.  W.  482,  a  rehearing  was  granted 

was  made,  but  upon  a  different  ground. 

So.  a  complaint  In  an  action  agalnat  a  tele- 
graph company  by  SJi  employee,  charging  tbe 
duty  of  the  defendant  to  keep  good,  sunclcnt, 
nod  safe  telegraph  poles  upon  which  tbe  em- 
ployees were  required  to  climb  to  fix  and  regu- 
late lluea  of  wire,  and  a  breach  of  sucb  duty  In 
negligently  providing  an  InsuOlclent  and  un- 
sound pole,  which  fell  with  plalntllf,  aerloualy 
Injuring  him,  la  good.  thODgb  knowledge  of  the 
defendnnt  of  the  defect  Is  not  eipreasly 
i-harged:  and  auch  allegation  would  be  sas- 
tnlned  by  proving  the  defect  la  the  pole,  and 
that  It  was  known  to  defendant.  Byron  v.  New 
York  State  Printing  Teleg.  Co.  26  Barb.  39. 

t.  H'flfi  relation  to  competent  and  careful  /e^ 
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The  general  rnle  Is  (bat  a  maater  Is  not  re- 
sponsible to  bis  servant  for  an  Injury  received 
by  him  through  the  negligence  o(  a  fellow 
servant,  unless  he  was  negligent  In  employing 
carelraa  and  Incompetent  aervsnts.  or  neg- 
ligent In  retaining  such  servanta  after  learn- 
ing of  their  negligence  or  Incompetency. 
In  an  action  by  a  servant  against  his  master 
Injury,    therefore,   such  negligence 


t  of  which  the 


!  the 
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[[legation  In  a  petition  in  an  action 
against  an  employer  for  the  death  of  an  em- 
ployee that  the  Injury  to  the  employee  was 
caused  by  the  defendant's  allowing  Its  em- 
ployees to  neglect  their  duty  is  l>ad  on  de- 
murrer as  stating  no  facta,  hut  a  mere  Inference. 
Moss  T.  Paclllc  R.  Co.  49  Mo.  170,  S  Am.  Bep. 
126. 

And  a  petition  In  an  action  agalnat  an  em- 
□loyer.  brought  by  the  father  of  a  minor  em- 
ployee for  alleged  negligence  causing  \i.t  em- 
ployee's death,   charging   that   It  was  tbe  d* 
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fendant's  diit;  to  *mpIoy  carefal  and  skilful 
aervauu.  and  tluC  defendant  tailed  to  do  this, 
h.T  reason  at  which  the  rlalntltTa  minor  «on 
wan  wounded  and  dlaablcd  throu^b  Ibe  want 
of  cire  and  competenea  of  luch  BerranlB,  !■ 
deteetlve  In  tailing  to  allege  a  want  oC  care 
aud  aillgence  In  the  aelectlon  of  Miraata,  and 
1>  btul  on  demurrer.  Moaa  v.  Paclflc  R.  Co.  49 
Mo.  170.  8  Am.  Rep.  126. 

And  a  atatement  alleging  generallr  tbat  b; 
reason  of  deteodiints  employing  In  thdr  mill 
unskilled  nad  Ineiperienced  workmen,  and  op- 
erating luHuiSclent  and  dangerous  machinery 
without  proper  mteguarda.  and  falling  to  sup- 
ply uecen&ary  light  tor  their  employeea  work 
Ing  at  night,  plalntlS  lost  his  arm  by  being 
caught  In  tjie  machinery,  will  be  required,  on 
rule  (□  show  cauae,  to  be  made  more  speclQc. 
NIden  r.  Woltenden,  12  Pa.  Co.  Ct.  398. 

Ho,  a  complaint  In  an  action  againat  a  eom- 
pany  engsg^i)  lu  operating  a  coal  mine,  broagbt 
by  a  Father  for  the  killing  of  his  son,  con- 
■truct«d  upon  tbe  theory  that  defendaut  waa 
liable  tor  the  death  of  the  aon,  who  waa  an 
employee,  because  sucb  death  was  occasioned 
by  tbe  negligence  of  another  servant  of  the 
defendant,  described  aa  Ita  hank  or  mine  boss 
or  an  Lwr  In  ten  dent,  who  waa  a  fellov  serrant 
or  coemployee  engaged  Id  the  same  general  busl- 
Dens,  Is  bad  on  demurrer,  In  the  absence  ot  an 
■llegatton  that  the  death  ot  plslDtltTa  aon  was 
t-aut«d  or  occasioned  by  negligence  ot  tbe  de- 
fendant. BraiU  *  C.  Coal  Co.  t.  Cain,  98  Ind. 
282. 

And  a  complaint  In  such  an  action  against  a 
railroad  company,  sllpglng  that  plalntllTs  son 
was  killed  while  riding  □□  a  gravel  train  In  the 
line  ot  bis  duty,  by  a  collision  with  another 
train  carelessly,  negligently,  and  rocklesaly  run 
without  giving  notice  of  Its  approach.  Is  bad 
on  demurrer,  aince  there  are  no  avermeDts  In 
It  which  will  take  the  case  ont  ot  tbe  general 
rule  tbat  a  principal  Is  not  liable  to  one  of  his 
■ervants  for  Injuries  sustained  through  the 
negligence  of  another  serrant  when  both  are 
engaged  In  tbe  same  general  business.  anlU- 
ran  V,  Toledo,  W.  A  W.  R.  Co.  58  Ind.  28. 

And  a  complaint  In  anch  an  acUou,  alleging 
an  Injury  received  while  In  the  discharge  of  the 
duties  of  bis  employment,  through  tbe  care- 
leasnesB  and  wilful  and  negligent  act  ot  the 
agent  and  servant  of  tbe  defendant  In  manag- 
ing a  locomotive  euglne  belonging  to  It,  the 
plaintlir  being  a  brakeman,  ahowa  no  cause  ot 
action,  but  abows  an  Injury  by  a  fellow  serv- 
ant for  which  the  master  Is  iLot  liable.  In  tbe 
absence  ot  anything  to  show  that  tbe  servant 
was  eipoaed  to  unnanal  and  unreasonable  risks, 
or  that  tbe  master,  knowing  the  servant  caus- 
ing tbe  Injury  was  unlit  or  Incompetent,  em- 
ployed bin)  or  retained  him  In  the  employment. 
Haglns  *.  Cape  Kear  ft  Y.  Valley  E.  Co.  lOB 
N.  C.  S3T,  11  8.  B.  5S0. 

Bo.  a  complaint  In  sucb  ao.  action  for  caos- 
Ing  tbe  deatb  of  a  brakemao,  ailing  that  tbe 
Injury  waa  occasioned  by  the  breaking  of  a 
switch  pin  carelessly  left  out  of  repair,  and 
that  the  whole  care  aud  management  of  the 
switch  and  everything  pertaining  to  its  secur- 
ity were  within  the  duties  ot  tbe  section  boas 
and  hands  nnder  his  control,  doea  not  soffl- 
clently  state  a  case  ot  negligence,  In  the  ab- 
a«noe  of  any  arvment  that  the  defendant  was 
negligent  In  employing  an  Incompetent  aectlon 
boa*.  SlattMT  v.  Toledo  *  W.  B.  Co.  28  Ind, 
81- 

And  a  declaration  In  nich  an  action  averring 
negligence  of  an  engineer  In  recklessly,  un- 
akiltally,  suddenly,  and  negll^ntly  backing 
one  car  against  another  while  plalutlS  was  en 
gated  In  coapllni  tbe  two,  In  consequence  ot 
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which  his  hand  waa  caught  and  mashed,  and 
that  the  Higlneer  su  ''auplng  aald  Injury  wna 
plalntlir'B  superior,  wilt  not  support  a  charge 
with  rtference  to  Injuries  Inflicted  by  a  fellow 
servaut  selected  wllhoul  care,  and  retained  by 
the  di.'fendant  with  knowledge  of  bis  uofllneaa. 
Kaat  Tennearee  ft  W.  N-  C.  R,  Co.  v.  Collins.  85 
Tenn.  22T,  1  8.  W.  88S. 

And  a  petition  In  an  action  by  a  mother 
against  a  railroad  company  for  tbe  killing  of 
her  minor  son  while  In  defendant's  employ  upon 
a  freight  train,  alleging  that  It  was  caURCd  bj- 
his  talllDg  from  the  train  and  eipoRure  t[i  raid, 
which  resulted  from  the  defendant  allowing  lis 
employees  to  neglect  their  duties,  and  to  cauw 

bad  on  deniurrei  where  It  does  not  charge  anv 
want  of  care  or  diligence  on  tbe  par!  itf  the 
defendant  In  the  performance  ot  Its  duly  to  em- 
ploy careful  and  skilful  servants.  Mors  v.  Va- 
dflc  H.  Co.  49  Mo.  16T,  8  Am.  Bep.  126. 

So,  where  the  complaint  In  an  action  for 
Injuries  alleged  to  have  Inen  the  result  of  in- 
compeCeuce' on  the  part  of  the  defendant's  en- 
gineer falls  to  allege  tbat  the  defendant  had 
been  neKlIgent  In  ascertaining  tbe  habits  ot 
tbe  engineer,  or  that  It  had  failed  to  avail  It- 
self of  tbe  means  at  Its  command  to  ascertain 
such  babitSi  so  much  ot  a  verdict  In  tbe  action 
an  Gnds  thnt  the  appellant  had  ample  means  of 
knowing  such  ha  bits  must  be  regarded  as  a 
ilnding  outside  of  tbe  Issues^  and  must  be  dis- 
regarded on  appeal.  I.nke  Shore  ft  M.  8.  R.  Co. 
V.  Btupak,  123  Ind.  210,  2S  K.  B.  246. 

And  a  petition  In  an  action  against  a  rail- 
road company  alleging  that  the  plalnllS  was 
a  car  repairer,  and  while  nnder  a  car  In  the 
line  ut  hlB  duty,  engaged  In  fastening  two  cbfh 
together,  the  locomotive  engine  attached  to  said 
cars  violently  and  suddenly  started  without 
notice  or  warning  to  bim,  whereby  lie  was  In- 
jured, and  tbat  the  Injury  waa  caused  wholly 
by  tbe  careleaaness  and  negligence  of  the  de- 
fendant, Its  servants  and  agents^  Is  too  general 
and  Indednlte,  and  will  he  required  on  motion 
to  be  made  more  speclflc  aa  to  whlcti  of  the 
agents  of  tbe  defendant  were  chargeable  with 
negligence,  and  as  to  what  acts  or  omissions  t^ 
such  aervantB  constltuled  the  negligence  com- 
plained of.  Atchison,  T.  ft  8.  F.  R.  Co.  v. 
O'Neill,  49  Kan  367,  30  Fac.  4T0. 

A  complaint  In  an  action  against  a  railroad 
company  by  an  employee,  however,  charging 
that  a  construction  train  upon  which  plaintllt 
was  being  carried  to  his  wo^  collided  with  an- 
otlier  train,  whereby  plaJntilt  was  injured.  Is 
not  subject  to  objection  tbat  It  alleges  an  In- 
jury by  a  fellow  servant  for  which  tbe  master  , 
la  nut  respODSlMe,  since  tbe  negligence  or  mis- 
conduct Is  charged  directly  upon  the  defendant. 
Cramer  v.  Union  P.  H.  Co.  3  Utah,  304,  24  Pac. 
Ohio  ft  M.  E.  Co.  T.  Collara,  73 
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complaint  In  sucb  an  action  for  an  In- 
Jury  to  an  employee  causing  death,  alleglne 
that  an  engine  ot  the  defendant  was  old,  and 
ihe  boiler  so  worn  and  defective  that  It  was 
unsafe,  and  its  use  involved  great  peril  to  the 
lives  of  tbe  employees,  of  which  the  defendant 
bad  full  notice,  and  tbat  It  negligently  anil 
raretesaly  caused  sucb  engines  to  be  used  lu 
drawing  a  train,  and  that  by  reason  of  Its  con- 
dition the  boiler  exploded  causing  the  death  ot 
plnlntira  decedent.  Is  good  on  demurrer,  slncp 
Ihe  negligent  acta  complained  of  are  Impnted  to 
the  master,  and  not  to  an  employee.  Columbus 
C.  R  Co.  v.  Arnold.  31  Ind.  1T4,  W  Am. 


complaint  In  such  an  action  by  a  car 
,n  Injury  received  by  htm  because 
ran  against  s  ear  npMi  tiiilch  he 
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■tood  wbll«  anlallDi-  In  unloading  It.  alleging 
negllxvnce  and  cai¥le»neHB  of  the  defendant  In 
caii»lDg  and  permitting  the  loeomotlTe  to  run 
agslDat  lucb  car,  causing  It  to  move  and  to 
throv  him,  whersb;  be  was  Injared,  cliargea 
tliat  tile  produclnt  caiue  of  tbe  lajntr  wai 
due  to  some  tanlt  of  tbe  maHter,  and  not  to  a 
acrvsni,  and  Is  not  subject  to  tbe  objcctlan  tbat 
It  ahowB  an  Injor;  by  a  fellow  (erraiit.  Wild 
V.  OivgoQ  Short  Line  t  C.  N,  R.  Ca,  21  Or.  199, 
27  rat.  B34. 

So.  a  petition  In  an  action  agalnat  a  railroad 
compnny.  charulng  tlje  negllgen™  to  nblch 
plalntllTa  Injuries  are  aacrlbed  ai  tbe  negll- 
Kence  oC  the  defendant,  lla  agents  and  em- 
ployees, la  sufflcleot  to  appdae  the  defendant 
or  the  negllgenw  with  which  It  la  charged.  In 
an  action  by  an  engineer  of  another  company 
for  Injuries  recplred  Ihrongh  the  alleged  viola- 
tion of  orders  by  the  engineer  In  charge  of  a 
train  of  the  defendant  company  operating  upon 
Ih«  same  roa^  though  It  does  not  specify  the 
particular  agent  or  employee  gaitty  of  the  neg- 
ligence causing  the  Injury  or  the  apeclflc  act 
of  negligence  complained  of.  since  these  are 
facia  peculiarly  witbln  tbe  knowledge  of  the 
defendant.  Texas  &  P.  R.  Co.  T.  Easton,  2 
Ten.  Civ.  App.  37S.  21  S.  W.  BT9. 

And  a  complaint  against  a  Inmber  company 
In  an  actlcMi  by  an  employee,  alleging  that  the 
defendant  by  Its  wrrsnls  caused  a  pile  of  lum- 
ber to  be  oonitructed  20  feet  high,  and  provided 
a  nienna  of  aBi.«nt  to  the  top  by  extending 
boards  from  the  pile  In  the  form  of  atepa,  and 
rare1e«ly  and  negligently  used  a  board  for  such 
purpose  wbleh  was  week  and  defective,  whicb 
brok<!  wben  plaintiff  irtepped  upon  It.  whereby 
he  was  Injured,  la  not  aiibject  to  objection  that 
the  act  complained  of  was  tbe  aft  of  a  servant 
In  the  camtaoD  employment,  alnce  the  claim  Is 
basMl  upon  the  groand  that  the  defendant  wsi 
bound  to  provide  safe  steps,  and  tbat  the  men 
employed  to  provide  them  repreaented  the  em- 
ployer, and  tbeir  negligence  was  his  negligence. 
h'raaer  v.  Hed  River  Lumber  Co.  42  Minn.  520, 

44  N  w.  we. 

And  a  complaint  In  an  action  against  a  rail- 
road company  by  a  yard  maater  In  Ita  employ, 
for  Injuries  alleged  to  have  reaulted  from  the 
uae  of  a  defw^llve  engine  by  an  Incompetent  en- 
gineer, alleging  tbat  the  defendant  well  knew 
that  mch  engineer  was  Incompetent,  neglectful, 
and  careless,  and  that  the  injury  to  plaintlfF  re- 
sulted from  tbe  driving  of  cars  together 
with  great  and  onusual  force  by  ench  In- 
competent engineer  with  such  defective  en- 
gine while  plaintiff  waa  atteanptlug  to  make 
n  coupling  between  can.  Is  suOlcleDtly  spe- 
rlOc.  and  will  not  be  required,  on  mo- 
tion, to  be  made  more  specISc  by  stating  the 
length  of  time  the  engineer  had  been  negligent, 
and  the  partlcnlan  conititutlng  bis  alleged 
negligence  and  Incompelence.  Wabash  A  W.  R. 
Co.  T.  Morgan,  132  Ind.  430.  81  N.  E.  001. 

Nor  will  general  allegations  In  a  complaint 
as  to  the  InciHnpeteney  of  the  defendant's  seiy- 
anta,  in  an  action  by  an  employee  against  an 
tunployer  tor  a  personal  Injury  caused  by  sucb 
alleged  Incompetency,  be  regarded  as  so  IndeF- 
Inlte  and  uncertain  that  the  precise  nature  of 
the  charge  la  not  apparent,  so  as  to  make  It 
subject  to  motion  to  require  It  to  be  made  more 
deflnlte  and  certain,  where  tbey  are  limited  by 
subsequent  averments  to  the  effect  that  the 
aerraots  mentioned  were  those  having  Immedi- 
ate superrlalna  sud  control  of  the  locomolivc. 
car,  and  appliances  by  which  tbe  Injury  waa 
Inlllcted.  at  <be  time  thereof.  Fraker  v.  St. 
raul,  U.  4  M.  R.  Co.  30  Minn.  lOS,  14  N.  W. 


against  a  railroad  company,  under  Ky.  Gen. 
Stat.  chap.  ST,  |  !i.  providing  for  a  recovery 
for  tbe  death  of  one  whose  life  la  aJleged  a> 
have  been  loBt  by  the  wilful  neglect  of  the  de- 
fendant, falls  to  state  that  the  deceaaed  was  not 
an  employee  of  the  defendant,  does  not  render 
the  petition  detective,  since  the  plaintiff  haa 
the  right  to  recover  tor  either  wilful  or  or- 
dinary neglect,  where  Che  deceased  was  not  an 
employee ;  and  therefore  the  plalntltf  has  the 
right  to  sue  for  the  higher  degree,  nnd  If  tbe 
proof  falta  to  establish  that  degree,  but  estab- 
llflhes  a  lower  degree,  to  recover  therefor. 
JdUlavIlle  &  N.  K.  Co.  v.  Smith,  87  Ky.  501,  ft 
a.  W.  49S. 

See  also  Lyon  v.  Unlni  P,  R.  Co.  35  Fed.  Ill, 
timra,  XIJ.  b,  2,  (b)  ;  BaU  *.  Poaey.  79  Alft.  S5. 
tspra,  XIV.  e,  1. 

t  to  knoielcdgt  of  employer. 
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of  defective  ma- 
chinery :  and  In  such  case  the  maater  Is  not 
liable  unless  be  had  been  gullly  of  negligence 
in  tbe  employment  of.  or  after  notice  contlbu. 
Ing  In  his  employment,  the  negligent  or  incom- 
petent employee  through  whose  negligence  tbe 
Injury  was  caused.  And  where  no  such  negli- 
gence Is  Imputed  or  charged  ngaiuat  tbe  defend- 
ant la  Bucb  a  case,  the  complaint  Is  defective 
oa  falling  to  stJte  a  cause  of  action.  EvanS' 
>l1le  A  T.  H.  R.  Co.  r.  Duel.  184  Ind.  ISO,  33  N. 
E.  SuS. 

But  a  complaint  In  an  action  agalnat  a  rail- 
road company  hy  a  person  employed  by  It  a» 
a.  laborer  upon  Its  track,  alleging  tbat  the  de- 
fendant ran  one  of  Ita  locomotlvea  carelcasly. 
negligently,  and  recklessly  iigalnat,  npon.  and 
over  aim,  charges  the  negligence  by  which  the 
plaintiff  was  Injured  directly  upon  the  derend- 
unt  Itself,  and  not  merely  upon  Its  employees, 
and  ts  broad  enough  to  admit  evidence  that  the 
defendant  knowingly  ran  the  locomotive  by  tbe 
agency  of  careless  and  Incompetent  persona. 
and  Is  good  upon  demurrer  for  want  uf  sulD- 
clent  facts.  Ohio  &  M.  R.  Co.  T.  Collarn,  73 
Ind.  2<il.  38  Am.  Rep.  134. 

And  an  averment  In  an  action  by  a  afrvant 
Hgalnict  his  msutcr  that  the  defendant  failed 
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of  the  plulntlir,  and  knowingly  employed  In- 
competent, careless,  and  Inefficient  coaerv- 
ants,  and  that,  as  aucb,  they  negligently 
performed  their  duty  In  such  employ, 
ment,  whereby  the  plslntllT  was  Injured,  pre. 
aenta  a  good  cause  of  action,  and  suHlrlently 
Bets  forth  the  element  of  negligence.  Vo56  v. 
Delaware,  L.  ft  W.  R.  Co.  02  N.  J.  L.  r.ti,  41 
.'Vtl.  224:  riynn  v.  International  Power  Co. 
nt.  I.)  52  Atl.  10S7. 

And  a  complaint  In  an  action  against  a  rail- 
road compnny  by  on  employee,  alleging  Ihat  he 
was  Injured  by  a  audden  movement  of  an  en- 
gine upon  which  he  was  engaged  In  making  tf- 
pall's,  nnd  that  such  sudden  movement  was  the 
result  of  defects  In  the  engine  and  Its  improper 
and  uiiBkllfnl  manngement  by  defendant's  In- 
competent servants,  nnd  that  such  incompe- 
tency wsa  known  to  defendant  but  unknown  to 
plaintiff,  ButBclenCly  nJleges  thst  the  servanls 
In  charge  of  the  engine  causing  the  Injui?  unre 
Incompetent,  so  ns  to  warrant  proof  of  siirh  in- 
(v>mpelency  and  unt  rust  worthiness.  Lyons  v. 
.Vew  York  C.  &  IT.  H.  H.  Co.  ap  Hun.  asr,. 

3u,  a  <:onipla1nt  In  an  action  sgalnat  s  rail- 
road company  alleging  the  incompelence  uf  one 
of  Its  engineers,  snd  thst  It  carelessly  and  neg- 
ligently retained  said  engineer  In  Its  employ- 
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Dec, 


uieot  Ha  nich  loDg  after  recelvlDK  notice  ol  bis 
iDcompeteDc;  and  aotll  tbe  happening  oC  the 
tnjnry  sued  for,  will  Dot  be  reqalred,  on  motkic, 
to  be  made  more  gpeclUe  by  BtatlDE  the  name  or 
naniea  of  all  officerg  and  ag«iita  of  the  deCeod- 
wnt  through  whom  the  plaintiff  expected  to 
bring  DOttce  to  the  itefeudant.  or.  If  aucb  names 
uHild  not  be  aai^rtitlued,  by  stating  what  of- 
ficial pOKltlon  such  offlcera  or  agenta  held,  or 
In  what  manner  they  were  employed.  Lake 
Shore  k  M.  S.  U.  Co.  t.  Stupak,  12S  iDd.  SIO, 
23  N.  B.  240, 

8.  Arcrmeuti  iftowdijj  reapontfbfHtif  for  feUate 


Where  a  recovery  Is  HOosht  by  a  servant  from 
his  mnslec  lor  an  Injury  caused  by  the  negli- 
gent act  of  a  telloF  servant,  It  must  be  made  to 
nppear  Id  pleading  the  Injury  that  It  was  In- 
rilcled  In  the  jierformance  of  an  act  authorized 
by  Ibe  master,  and  for  which  be  was  reaponai- 
ble. 

ThuH  a  complaint  alleging  that  the  plaintiff 
was  Id  the  employment  of  the  defendant  and 
engaged  lu  handling  logs  in  and  about  delend- 
nnt'^i  mill,  anA,  n'blle  no  engaged,  anotber  em- 
ployee of  defendant,  not  engaged  In  the  same 
line  or  employment,  negligently  permitted  a  log 
then  In  -^ald  mill  to  roll  agaJast  plalnllir,  In- 
juring bim,  is  Ingufllelent  to  show  a  cause  of 
action,  eren  before  a  Jus  I  Ice  of  the  peace,  in 
not  sLowIng  unytblng  to  connect  the  defendant 
with  the  act  of  the  employee  other  than  that 
he  was  an  employee.  Belfckb  y.  Witllama,  64 
Ind.  SS3. 

So.  an  allegation  In  a  declaration  tn  an  ac- 
tion tor  a  negllgeot  injury,  against  a  corpora- 
tion, thar  the  corporation  threw,  or  caused  to 
be  thrown,  a  Sot,  whereby  plaJntllt  was  Injured, 
Is  defective  in  the  absence  of  anything  to  show 
the  relation  to  the  corporation  of  the  person 
who  threw  the  boi  or  caused  It  to  be  thrown, 
since,  as  a  corporation  can  act  only  through  a 
servant,  the  all^atlon  Is  In  effect  one  that  tb« 
box  was  thrown  or  caused  to  be  thrown  by  a 
•servant  of  the  corporation,  and  sbowa  an'iujncy 
by  a  fellow  servnnt  tor  n-hlch  the  corporation, 
prima  facie  nt  lennU  vraa  not  liable.  Ul  Marcho 
V.  ItmiderB'  Iron  |-oundry,  18  R.  I.  514,  27  Atl, 
32S,  2S  Atl.  uei. 

And  an  allegation  In  a  camptaJnt  tor  a  per- 
sonal injury  brought  by  on  employee  against 
biB  employer,  ihut  the  Injury  was  Ibe  result  of 
the  omission  of  the  engineer  In  charge  of  the 
engine  driving  the  machinery  by  which  he  was 
Injured  to  obey  the  rales  and  regulations  of  the 
defendant,  does  not  set  forth  any  cause  of  ac- 
tion under  Ala.  Code,  (  2590,  subdly,  4,  since 
the  provisions  ol  that  subdh  '  ' 
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ployee  complained  of,  (or  which  the  employer 
can  be  held,  must  be  done  or  made  In  obedience 
to  ttie  rules  of  the  master,  Laughran  v.  Brew- 
er, 113  Ala.  GOB,  21  So.  416. 

And  where  a  plaintiff  In  an  action  for  a  per. 
sonal  Injury  causing  death  claims  that  the  in- 
jury to  her  Intestate  was  cauaed  by  the  negli- 
gence or  a  fellow  servant,  a  fireman,  whom  he 
alleged  to  be  in  charge  of  a  locomotive  by  which 
the  Injury  wiih  done,  since  It  Is  not  a  universal 
dnty  of  a  flreman  to  have  charge  of  a  locomo- 
tive, but  Is  dependent  upon  particular  facts.  In 
order  to  make  out  a  case  under  Ala.  Code.  | 
SSBO.  subdiv,  G,  as  for  the  wrong  of  a  person 
In  the  employment  of  the  deCendant  who  bad 
chaiKe  or  control  of  a  locomotive,  etc..  the  ex- 
istence or  such  particular  facts  Is  essential  to 
Inveatlng  the  flreman  with  the  responalbitlty  o( 
A  parson  In  charse.  and  the  facts  themselves 
5S  L.  R.  A. 


mnst  appear  In  the  complaint,  or  the  conclasion 
from  them,  that  such  waa  the  dnty  of  Che  fire- 
man In  the  particular  case,  muat  be  therein 
averred.     Brown  v.  LouisTlIle  *  N.  R.  Co.  Ill 

Ala.  2Tn,  10  So.  1001. 

So,  an  averment  bj  an  employee  against  his 
employer,  that  the  plaintiff  was  injured  by  the 
careleseDcBs  of  another  nnployee  of  the  de- 
fendant, not  a  fellow  workman  with  plaintiff; 
that  such  other  employee,  while  carrying  ma- 
terial, carelessly  and  negligently  knocked 
■galnaC  a  car  post  npon  which  plaintiff's  handa 
were  resting  aa  a  necessity  in  the  working  of 
the  poBt,  In  ■  woodcutting  machine, — Is  demur- 
rable (or  want  of  an  averment  of  a  duty  on  the 
part  or  the  defendant,  the  violation  of  which 
constituted  the  negllgeoce  complained  ol.  Mld- 
dleton  V,  Phlladelpbla  Traction  Co.  21  W.  N. 
C.  628. 

An  averment  In  a  complaint  In  an  action  tor 
damages  for  cansing  the  death  of  plaintlff'a  in- 
testate, a  fireman  In  the  employ  of  the  defeikd- 
ant  In  the  boiler  room  of  his  dIsUllerF,  bow- 
ever,  thai  derendauC'B  engineer  so  recklessly, 
negligently,  and  nnsklirully  managed  the  en- 
gine and  boilers  that  one  of  the  boilers  ex- 
ploded, and  the  Intestate  was  thereby  killed,  is 
■ulGcIent  on  demurrer,  though,  if  the  plaintiff 
had  any  more  specific  Information  on  the  anb- 
Ject.  perhaps  he  migbt  be  required  to  make  bis 
complaint  In  that  respect  more  definite  and  cer- 
taJn.     Fltta  T.  Waldeck,  GI  Wis.  587,  S  N.  W. 

3es. 


It  Is  not  necessary  in  a  salt  for  damages  Cor 
negligence  to  aver  In  the  complaint  facts  show- 
ing aiflrmatlvely  that  the  plaintiff,  who  was  an 
empliiyee  of  the  defendant,  had  no  means  or 
ascertaining  the  derect  by  which  the  Injnry  to 
him  was  cauaed.  Ohio  &  U.  K.  Co.  v.  Pearcy, 
128  ind,  107.  27  N.  E.  470. 

Nor  is  It  necessary  to  allege  Ignorance  of  de- 
fects in  machinery  or  appliances  furnished  by 
the  employer  to  Che  employee  by  which  Injury 
Is  cauaed.  Hoffman  v.  Dickinson,  31  W.  Va, 
142,  e  8.  K.  63.  foatrn  Flynn  v.  International 
Tower  Co.  (R.  I,)  52  Atl.  1080. 

And  an  allegation  in  a  complaint  In  an  ac- 
tion by  an  employee  against  hia  employer  (or 
Hu  Injury  alleged  to  have  been  caused  by  the 
negligence  of  another  employee,  charging  knowl- 
edge of  Che  other  employee's  unfitness  by  the 
detendants,  their  agents  and  aervanla.  Is  not 
equivalent  to  an  averment  that  the  employee 
liijured  had  aucb  knowledge  because  he  was  one 
of  such  servants.  ITItts  T.  Waldeck,  Gl  Wis. 
507,  8  N.  W.  363, 

So.  a  complaint  In  an  action  against  a  rail- 
road company  for  a  personal  Injury  to  a  brake- 
man  upon  one  of  Its  tralas  resulting  In  death. 
alleging  that  the  hrakeman  was  killed  by  reo- 
aon  of  the  defectiveness  and  unsafe  condition 
nt  Ik  brake  and  appilancea  thereof  on  one  of 
defendant's  curs  which  he  was  reqalred  in  his 
employment  to  use.  and  that  defendant  negll- 
genCly  and  carelessly  used  it  In  ita  bualnesa  on 
the  day  ot  the  Injury  and  for  many  days  pre- 
vious thereto.  Is  not  subject  to  objection  on  the 
ground  that  It  is  not  alleged  that  the  defendant 
had  knowledge  of  the  defect  by  which  the 
Injury  was  cauaed,  or  that  the  deceased  did 
not  have  the  same  means  of  knowledge  as  to 
the  defects  as  the  defendant  had.  since  the 
hrakeman  was  not  bound  to  search  for  defects. 
or  to  test  the  mochinery  in  advance  before  us- 
ing It.  Ohio  &  M.  R.  Co.  y.  Pear«y,  128  InA 
1B7,  27  N-  B.  47B. 


::.,  Google 
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WhSM  an  action  !■  based  Dpoa  &  negligeDt 
ftreach  or  official  dutj  tbe  Benaml  rale  appllea. 
that  tbe  plesdcr  moat  Brpeclflcallr  and  deODltet; 
■bow  mcb  dnt7  bj  allesliir  tbe  facta  oat  of 
whieb  It  gtew. 

TbuB,  a  declaration  In  an  action  axalnat  a 
public  officer,  not  bawd  apon  negligent  acta 
ci>mniittcd  by  him  In  the  perfarniaJice  of  otti- 
<;lal  datjF,  but  upon  an  omlaalon  to  perfonn 
duties  imposed  upon  bim  by  atatnte,  la  demar- 
rable  unless  Ibe  obligation  to  perlonn  mcb 
-duties  la  abowu  to  ba  abaoluM,  ipeciac.  and  Im- 
peratiTe.     Weise  t.  Tate,  45  111.  App.  626. 

And  a  complaJot  In  an  action  agaUist  a  sber- 
l(f  for  tBlIore  of  duty  with  reference  to  the 
collection  of  an  eiecntlou,  which  falla  lo  al 
lege  that  be  neglected  or  refused  to  demand 
the  property  or  Iti  mine  from  tbe  clalman'tn 
wbo  executed  tbe  aoderlaklng,  doea  not  stiite 
■Dfflclent  facta  to  constltnte  a  caiue  of  action. 
■Ince  it  dots  ant  cbartte  upon  tbe  defeadaaC  a 
neglect  or  failure  to  pertorm  an  offlclal  dat)'. 
bla  duty  belnK  to  make  the  demand  after  re- 
.fClflne  the  eiccuMon,  and,  If  the  aame  la  not 
compiled  wllh.  to  reCuro  Into  court  a  full  state- 
ment ol  all  hla  proceedlnga.  Kobn  T.  Hlnsbaw. 
IT  Or.  30H.  20  Pac.  629. 

So.  a  charge  In  bd  action  agaJnat  truateea  for 
carrrins  Into  eiecation  the  proTlaiona  of  a  atat- 
nte for  tbe  better  preservation  ol  a  barbor.  tbaC 
because  of  the  defendants'  Improperly  suSerlnjt 
and  permitting  rnbblih  to  accumulate  therein 
contrary  to  their  duty,  whereby  It  became  nu- 
Hafe,  tbe  plalntllTa  ressel,  being  lawfully  there- 
in, was  damaged.  Is  bad  for  want  ot  an  allega- 
tion Dt  facta  which  would  caat  the  duty  of 
cleaning  oat  tbe  barbor  on  tbe  defeudanta. 
Uetcalte  t.  Hetherlngtoa,  11  Eich.  25T.  25  L. 
J.  Eich.  X,  8.  S14. 

And  B  declaration  In  an  action  by  the  owner 
of  a  schooner  against  one  authorized  by  stat- 
tlte  to  malntalQ  a  drawbridge  acrusa  a  river. 
alleglQg  tbst  the  plalutllTa  Tesael.  having  occa- 
sion tp  uae  the  defendaat'a  dr&wbrldge,  by  aome 
neKligcncc  or  accident  got  ber  stern  caught  un- 
demeatb  the  drawbridge,  which  waa  dosed,  and 
as  tbe  tide  waa  rising  bhe  waa  thereby  suoli : 
sod  that  the  maatcr  reqaested  the  superintend- 
ent to  open  tbe  draw  and  he  refused,^iB  Insut- 
aclent  where  It  does  not  allege  that  It  was  the 
.dnty.of  Ibe  superintendent  to  comply  with  the 
i-eqneati  oc  show  Id  any  way  tbal  the  demand 
was  made  at  a  time  when  tbe  owner  of  tbe 
Teeael  had  a  right  to  have  the  draw  open.  Jen- 
nlngH  T.  Fltchburg  B.  Co.  146  Haas.  621,  16  N. 
E.  4Slt. 

nut  a  complaint  alleging  tbat  the  plelotllT 
was  poor  and  diseased  and  rightfully  committed 
to  tbe  county  hospital  and  lawfully  an  Inmate 
thereof,  nud  aa  such  was  entitled  to  proper 
i-are.  treatment,  food,  and  medicine:  and  that 
tbe  defendant,  as  auperlnteadent  of  the  poor  of 
BUCb  hospital,  bad  fnll  charge,  control,  and 
management  of  the  hospital,  and  was  fumlsbed 
with  neceesary  asaiatajice.  help.  food,  medicine, 
and  snppllea ;  and  tbat  he  tailed  to  perform 
such  duty  HO  far  as  plalntllT  was  concerned.  In  i 
I'nnneiurncc  whereof  pDilntlir'a  slckneiw  was 
augmented  and  prolonged,-:— states  a  good  cauae 
of  action.      Drefohl  T.  Connell.  S6  Wis.  109,  56 


negligence  and  unakilfulneas  In  tbe  perform- 
ance of  the  profeaslmal  act  In  gaestlon. 

Thus,  a  complaint  by  a  client  agaJnat  an  at- 
torney, alleging  that  he  undertook  to  conduct  a 
replerln  action  for  her.  but  so  negligently  and 
Ignorantly  conducted  the  proceedings  that  the 
action  WIS  diamlased  on  appeal  for  the  reason 
that  he  had  negligently  and  unskilfully  drawn 
tbe  replevin  bond,  la  sufficient  after  verdict 
where  It  waa  not  assailed  either  by  demurrer 
or  by  motion  In  the  court  below.  Jones  v. 
White.  SO  Ind.  255. 

So,  a  declaration  b  an  action  against  a 
phyalclan  for  alleged  negligence  and  nnakiltal- 
ness  In  setting  a  broken  limb  of  plaintiff,  charg- 
ing tbat  tbe  defendant  was  a  physician  and 
Hurgenn,  and  as  such  waa  employed  by  the 
plaintiff  to  net  her  broken  limb  and  give  her 
the  necessary  care  and  treatment,  la  sufficiently 
"peclllc  IQ  the  averment  of  the  dnty  owed  by 
the  defendant  to  the  plaintiff.  Hanselman  t. 
CfarateoB,  flO  Mlcb.  187,  27  N.  W.  18. 

And  such  a  petition,  charging  that  the  de- 
fendnnt  so  negligently  and  unakilfnlly  treated 
and  managed  aucb  an  Injnry  that  tbe  fractured 
bonea  were  not  set  in  place  and  cauoed  to  re- 
main In  their  proper  positions,  sets  forth  a  good 
t^auae  of  action,  within  the  rule  that  the  acts 
of  negligence  muat  be  alleged,  bnt  not  the  facta 
constituting  tbe  nrglleence.  Carpenter  y.  Mc- 
Davllt.  r,X  Mo.  App.  3)t;{. 

But  a  bare  allegation  that  the  defendant 
In  an  action  against  a  pbyalclnn  for  maliiractic* 
conducted  himself  In  an  Ignorant  and  unsklltul 
and  negligent  manner  In  tending  the  plaintiff, 
not  coupled  with  any  statement  of  facts  show. 
Ing  wherein  be  acted  Ignorantly,  unskilfully, 
or  negllgcnliy,  is  simply  a  statement  of  a  con- 
clusion, nnd  such  statement  la  not  cscepted 
from  the  established  rules  of  plending  in  gen- 
eral, regulcing  that  facts,  not  conclusions,  be 
BUted.      Ilawley  v.  Wllllama.  90  Ind.  160. 

And  a  complaint  In  such  an  action  for  dam- 
ages for  alleged  malpractice  In  and  about  car- 
ing for  and  setting  certain  fractured  bones, 
charging  that  the  defendant  so  negligently  and 
unskilfully  conducted  himself  in  the  care,  treat- 
ment, and  management  of  plaintiff's  fractures 
and  injuries  that  he  entirely  failed  and  neg- 
lected to  set  or  properly  dress  them,  by  reason 
of  which  the  plaintiff  was  permanently  Injured, 
Is  Intended  to  charge  the  defendant  with  negll- 
geoce  in  dressing  ond  caring  for  tbe  fractures 
after  tbe  reduction  and  setting  In  the  first  tn- 

be  made  more  dellnlte  and  certain  by  atating 
the  partlcalar  acts  of  negligence  of  tbe  defend- 
ant In  the  care  and  treatment  of  the  plalntllTa 
Injuries  subsequent  to  such  reduction  and  set- 
ting of  bis  fractured  bones.  Young  v.  Lynch, 
06  Wla.  514,  29  N.  W,  224. 

So,  an  Bvermeut  In  a  petition  that  the  de- 
fendant by  his  agent  negligently  put  up  and 
sold  a  poisonous  drug  instead  of  a  harmleM 
medicine  called  for,  by  which  the  injury  In 
question  was  en  used,  is  su  flic  lent  to  authoriie 
proof  Ihnt  such  drug  was  not  lat>eled  "poison" 
as  renulred  by  statute.  Davis  T.  Gnamlerl,  45 
Ohio  St.  470,  15  N'.  K.  SCO. 


A  breach  of  professional  duty  wonid  apt>ear 
to  be  sulllclently  abown  by  an  all^atlon  of 
.(9  L.  K.  A. 


I  When  an  action  for  damngea  is  predicated 
ppon  a  negligent  failure  lo  properly  j^rtorm  a 

>  duty  growing  out  of  a  contract  lo  perform  It, 
It   is  usually   sulflclent  to   allege  the  contract 

land  lt»  negligent  nonpertormnnce. 

I  Thus,  a  complaint  alleging  generally  tbat 
work  waa  done  carelessly  and  negligently  by 
the  defendant  Is  aufflclent  to  ralaa  an  issue  on 


Idaho  SupM:iib  Coubt. 


And  an  allecaOon  la  a  complaint  tbat  work 
done  under  a  contract  bjr  one  penon  to  put  ■ 
window  In  a  Btorabouae  for  another  wna  done 
lu  a  neglisNil  and  unskllfal  maaaer,  so  tbat 
tbe  rain  came  Id  throngli  tbe  window  and  dam- 
aged certain  property  therein,  la  not  mbject  to 
domnrrer  on  tlie  ground  tbat  It  tails  to  set  out 
wh«iTla  the  work  wai  defective.  Sreba  Mfg. 
Co.  ».  Brown,  108  AU.  508,  18  So.  650. 

And  a  statement  In  an  action  by  the  owni 
ol  a  Bchooner  agalnat  a  companj  hired  to  pun 
■and  oat  of  her,  charging  that  tbe  detendai 
dlgrcgarded  Ita  dutr  Id  tbe  premlaea  and  failc 
and  neglected  to  uae  due  care  and  diligence,  i 
employ  competent  aervanta.  and  to  nae  prop< 
and  cfflclent  means  In  performing  Its  ccmtrac 
whereb;  the  schooner  waa  lojared,  will  not  t 
reqalred  to  be  made  more  speclflc  by  stating 
tbe  partlcnlar  acta  of  negligence,  and  the  time, 
place,  and  nature  o(  the  neglect;  such  a  state- 
ment being  CTldence.  Fender  v.  blaion  Wreck- 
ing Co.  28  W.  N.  C.  »8. 

And  an  aUdavlt  of  detenae  In  an  action  on 
a  i>ook  account  tor  borseahoelng  and  otber 
UaekamlLh  work,  alleging  tha^  tbe  plalnUff 
promlned  and  agreed  to  perform  bis  worl  ' 
Skilful  manoer,  but  tailed  and  neglected 
ao,  and  I  bat  the  boraeahoelag  was  done  K 
lesalj  and  negligently  tbat  defendant  wi 
prlTed  of  the  use  of  bis  horaea  tor  a  designated 
period,  preaeota  a  anfflcient  defenae  against  the 
plain tirr'a  claim  for  horseshoeing  upon  tbe 
ground  that  the  plaintllC  can  cot  re< 
anakllful  and  worth  less  performance  of  his 
work ;  but  It  la  InaaSlcIeat  to  prevent  Judgmeot 
for  the  balance  of  bla  claim  for  other  work, 
where  It  doea  not  allege  tbat  the  horses  were 
permanently  Injured  and  rendered  leaa  valuable 
to  the  amount  of  the  olfaet  claimed.  Weston 
V.  Kllleen,  11  Fa.  Co.  Ct.  412. 

Bo,  a  complaint  charging  that  the  defendant 
obtained  from  the  plalnllfT  a  sum  of  money 
which  he  agreed  to  loan  for  her  on  good  aecurl. 
[J,  and  that  be  negligently  loaned  It  to  an  In- 
solvent person  without  secnrlty,  falsely  repre- 
■entlDg  that  he  bad  taken  real-estate  eecurlty, 
atatea  a  valid  cause  of  action,  and  la  not  sub- 
ject to  objection  that  It  cannot  be  told  from  the 
averment  upon  what  theory  recovery  Is  sought, 
or  tbat  there  bi  no  averment  tbat  the  defend- 
ant agreed  to  become  reaponalble  peraonally. 
such  an  averment  not  being  neeenary.  Bron- 
nenburg  v.  Blnket,  2  Ind.  App.  891.  28  N.  B. 

see. 

And  an  allegation  In  a  complaint  that  the 
def«ndantB  agreed  to  act  as  agents  tor  tbe 
plaintlfta,  and  to  receive  consignment*  of  cot- 
ton In  Liverpool  and  aell  the  cotton  aa  such 
agents,  but  that  said  detcndanta,  not  regarding 
their  dnty  In  the  ptemlses,  negligently  and 
careleaalf  failed  to  receive  a  quantity  of  cot- 
ton, and  that  by  reason  of  the  negligence  and 
want  of  care  and  attention  of  said  defendants 
SDch  cotton  was  totally  loat  to  the  plainllffs.  Is 
good  on  demurrer,  and  not  subject  to  objection 
aa  not  shonlng  a  cause  of  action  In  the  plain- 
tins  against  the  defendants.  Leach  v.  Bush, 
.'>T  Ala.  U^,. 

So,  a  declaration  In  an  action  against  an 
owner  of  pastore  land  charging  tbat  tbe  de- 
fendant negligently  omitted  to  surround  the 
paatiire  with  a  proper  fence,  and  negligently 
permitted  the  fence  to  remain  out  of  repair  so 
that  plalntlll'B  horse  escaped  and  waa  killed.  la 
good,    the   worda    "so    tbat"    being    In    a    legal 


And  a  complaint  In  an  action  agalnat  a 
baUee  for  hire  of  a  colt  which  was  to  be  de- 
livered to  the  plalntllT,  alleging  tbat  the  de- 
fendant turned  the  colt  Into  a  lot  with  other 
horses  and  In  »o  doing  waa  guilty  of  gross  neg- 
ligence, and  while  in,  such  lot  the  colt  was 
kicked  by  the  other  horses  and  so  Injured  that 
It  died,  contalna  a  sumclent  averment  of  negli- 
gence nnder  the  rule  of  pleading  which  permits 
of  a  general  statement  of  tbe  act  claimed  to 
have  been  negligent,  and  does  not  require  that 
the  particular  facta  constituting  the  negligence 
be  averred.      Duffy  v.  Howard,  77  Ind.  182. 

And  an  averment  in  a  complaint  by  the  own- 
er of  a  mare  against  the  owaer  of  a  atallloD  that 
the  defendant,  who  liad  duty  ondertaken  to 
have  his  ataJUon  aerve  the  mare,  so  negligently 
performed  bis  said  undertaking  tbat  aald  stal- 
lion In  Ihs  elTort  to  serve  said  mare,  and  be- 
cause of  the  negligence  of  the  defendant  la 
managing  and  controlling  him  in  that  reapect, 
ao  Injured  aald  mare  that  she  died,  shows  a 
substantial  cause  of  action  (or  negllffence,  since 
a  material  Issue  In  law  or  In  tact  conld  be  taken 
thereon  by  [be  adv.:i -e  party.  Jones  v.  Dar. 
den.  SO  Ala.  372.  7  So.  928. 

And  a  complaint  alleging  negligence  on  tbe 
part  of  tbe  defendants  in  breedinK  the  mare  of 
the  plalntllT,  cauaing  her  death,  will  not  be  re- 
iiulred.  on  motion,  to  be  made  more  specific  by 
atating  bow  and  In  what  manner  the  detendanta 
were  uegilgetit,  and  In  what  manner  and  to 
what  extent  the  mare  waa  iajnred.  aloce  It  Is 
not  neceaaarT  to  slate  tbe  particular  things 
done  or  omitted,  and  tbe  extent  of  the  Injury 
la  shown  by  the  allecatloo  that  it  canaed  the 
mare's  deatb.  Scott  r.  Hogan,  T2  Iowa.  014. 
34  N.  W.  444. 

So,  a  petition  declaring  agalnat  tbe  defend- 
ant upon  a  contract  made  by  him  with  a  city 
for  keeplag  certain  public  lamp  posts  In  re- 
pair, asking  for  dnmagea  which  tbe  plaintiff  Is 
alleged  to  h^ve  sustained  through  a  negligent 
breach  by  the  defendant  ot  his  contract  states 
a  good  cause  uf  action,  since  tbe  contract  raises 
upon  the  part  of  tbe  defendant  a  public  duty 
to  tie  performed  for  the  beneSt  of  tbe  Jahab- 
Itanta  ot  the  clly,  for  the  negligent  nonper- 
formance of  which  an  action  will  He.  Lampert 
V.  Laclede  Gnsllgbt  Co.  14  Mo.  App.  376. 

And  a  complaint  In  an  action  against  a  tom- 
plke  company  averring  tbat  the  defendant  neg- 
lected to  repair  Its  road,  and  negligently  per- 
mitted and  Buffeied  the  aame  to  remain  out  of 
repair  for  a  long  time  although  It  bad  notice  of 
Ita  condition,  la  sufficient,  either  on  demurrer 
or  motion  in  arrest  ot  Judgment,  and  is  not 
Eubject  to  the  objection  tbat  It  does  not  aver 
negligence,  though  If  the  defendant  wlabes  to 
have  tbe  aveanents  more  definite  and  certain 
In  regard  to  the  charge  of  uesllgence,  It  would 
be  competent  for  It  to  move  the  court  for  an 
order  requiring  the  plaintiff  to  make  the  com- 
plaint more  qieclfic  in  that  particular.  Brook- 
■lUe  A  C.  Turnp.  Co.  v.  Pumpbrey,  59  Ind.  78. 
26  Am.  Rep.  78. 

~  '  averment  In  an  affidavit  ot  deffiuaa 
that  a  party  was  damaged  In  a  certain  amount 
by  the  failure  of  another  to  perform  work  In  a 
akllful  manner  aa  he  bad  contracted  to  do  is  a 
laion  involvlag  t>oth  matters  ot  fact  and 
V.  and  all  of  the  facta  necessary  to  the 
conclusion    should    be    stated,    since    otberwiao 


I   of    1 


gence"  or  "by  reason  whereof."  Luda 
08  VL  ITS,  34  Atl.  695. 
E9  L.  R.  A. 


Meecb, 


iwing 


whether  the  defendaat  estimated  his  damages 
'  a  legal  atujidard  or  not.  Westmi  v.  Kllleen. 
.  Pa.  Co.  Ct.  412. 

And  an  allegatl<»i  tn  an  action  by  the  owner 

of  a  vessel  against  the  ch-irterer  that  the  de- 

'    idaot  negllgcDtly  and  carelesaljr  handed  over 

the  plelntlira  agvnt   copiea  o(   all  ont  of 


1898. 


Kino  v.  Obeoon  Short  Line  R.  Co. 


clKh(  biJIe  ol  lading  bb  und  for  the  whole  rargo,  I 
tr  belntc  required  Ihac  &  eonmlnr  mnnirFBl  , 
alioiild  be  made  at  the  place  of  BhlpmEat  roii'  i 
taioJop  sr.  accurate  nctount  of  the  goods  □□ 
hoard,  and.  liy  reason  of  having  a.  part  only  of 
the  billE  of  ludlDft.  an  Imperfect  manifest  waa  [ 
drnvn  up,  and  Ibe  owner  of  the  resBel  was  i 
subjected  to  llnea  and  expenses  at  the  end  of 
Ihe  r'>;rnKi'.  iiliegi^a  no  cause  of  aclion.  since  It! 
dofH  not  ihovr  that  there  n-as  any  duty  upon 
ibe  part  of  the  chnrterer  to  deliver  up  copies 
of  all  [he  btllfi,  Dntton  v.  Powlea,  31  L.  J.  Q. 
B.  N.  S.  1(11,  i;  Iteat  &  S.  1»1.  Affirming  2  Heur 
t  8.  174.  30  L.  J.  Q.  B.  N.  S.  16B.  7  Jur.  N,  S. 

.\ni]  a  cogut  In  a  complaint  In  an  action  br 
a  caunirj'  against  an  exposition  companf  lo  re- 
cover (or  alleged  Injuries  to  ceitain  propertj 
l>y  lire  while  within  detendaDt'B  CTpoaltlon 
cbarglng  that  after  the  eiposltlon  had  closed, 
and  while  plalntltTs  goods  were  still  In  said 
building,  a  Qre  occurred,  and  Che  goods  were 
damaged  or  destroyed  hy  fire  and  water,  and  that 
after  the  i-iposillon  bad  closed  the  defendant 
iiegllgvutly  removed  from  sncb  buUdlnc  the  ap- 
pllauces  formerly  connected  with  it  for  putting 

tlon.  and  bad  even  after  verdict,  in  the  ab- 
wni'e  of  any  Issuable  averment  of  facts  and 
rii-iumtiancGS  (o  the  point  that  at  and  imme- 
dinteiy  before  ttte  time  of  the  allegred  loss  by 
(ire  the  conatmctlon,  surroundings,  occupancy. 
or  contents  of  the  building  wherein  the  loss  oc- 
curred were  of  Bucb  a  character,  with  refer- 
ence lu  the  possibility  an-l  probability  of  accl- 
dcDIal  tire,  as  raised  the  duty  upon  the  part  of 
tbe  defendant  to  provide  and  keep  at  hajid  and 
In  nudincfls  for  use  means  and  appliances  for 
eitlngulsliing  such  Area.  World's  Coiumhian 
Kipositlon  Co.  V.  Republic  of  France,  SB  C.  C. 
A.  333,  62  I'.  S.  App.  TM,  81  Fed.  M. 

XVIII.  Apptifalion  of  mtri  lo  malntenanec  of 


Thna.  a  declaration  In  effect  averring  that 
the  plalntin  was  lawfully  using  a  certain  road, 
and  that  tbe  defendant  did  an  act  whlcb  ren- 
dered it  impossible  for  him  to  use  it  without 
encountering  peril,  and  that  the  defendant  did 
this  n^llgentiy  and  Improperly,  is  good  on  mo- 
tion to  arrest  Judgment  on  the  ground  that  It 
doe«  not  show  that  the  obstruction  complained 
of  was  erected  without  the  permission  Of  the 
ownerfl  of  tbe  soil,  that  allegation  not  being 
necessary.     Corby   v.    mil,    4    C.   B.   N.    8.   658. 

■n  L,.  J.  c.  p.  ?;.  s.  ,iifi.  4  jor.  N.  e.  012,  e 

Week.  Hep.  ST5. 

And  an  allegation  Id  n  complaint  that  the 
defendant  carelessly  and  negligently  left  the 
body  of  bis  dead  i-ow  lying  In  a  public  highway, 
whereby  ptolntllf's  horse  became  frlgblened  and 
ran  away  and  caused  the  Injuries  complained  of, 
while  pinlntlff  was  traveling  on  said  highway, 
though  In  general  terms.  In  sufflcli>at  on  de. 
inurrer  In  an  action  tberefor.  Illndman  v. 
Tltnmr.  8  Ind.  App.  416.  .15  >'.  F.  1046. 

And  a  coniplnini  In  an  action  tor  damages 
sustained  by  plslnllff  by  driving  into  a  barh- 
wlre  fence  located  by  defendant  across  a  high- 
way OD  which  he  was  traveling  In  the  night, 
allegHng  that  the  defendant  negligently  built 
and  left  unguarded  a  barhwlre  fence  acrosR 
the  highway,  which  had  been  In  use  for  many 
years,  and  was  moch  traveled  by  the  public, 
iniflleiently    shows    oegllgencn    on    the    part    of 

B  defendant.     Blue   v.    Brlggs.   12    Inl    App, 


And  a  general  aJlegatloD  of  the  defendant'a 
negligence  In  leaving  an  eieavatlon  eipOKd. 
and  Itie  subjection  of  a  city  to  damages  In  con- 
sequence  thereof.   Is  sufficient  In  an  action  on 


nmuunt  of  tbe  Judgment  wblcb  bad  been 
covered  against  the  city  for  an  Injury  aastal 
by  a  person  passing  along  a  aldewalk  in 
city  by  falling  Into  tbe  excavation  by  the  i 
of  this  street  left  open  by  the  defeni" 


105. 


tbe  part  of  the  city  to  protect  the  sidewalk  by 
a  ruUlag  had  been  alleged  does  not  render  It 
necestairy  to  allege  a  particular  duty  upon  tlie 
part  uf  the  landowner  to  erect  such  a  ralllag. 
Norwich  V.  Breed,  30  Conn.  fiSS. 

So,  a  petition  In  an  aetloa  for  damages  al- 
leging that  plalntlir  tell  Into  a  coal  bole 
through  the  Kldewalh  on  defendant's  premises, 
wblcb  hole  had  iieen  parelesidy  and  negligently 
left  open  by  defendant's  agent.  la  not  subject 
to  objection  for  Insnfflclency.  on  the  ground 
that  It  faJiK  to  state  that  the  injuries  were 
caused  by  the  negligence  of  defendant's  agent 
while  employed  as  such  and  pet^Ining  to  tlie 
particular  duties  ot  tbat  employment,  when  the 
objection  la  first  made  to  the  Introduction  of 
ei-ldenre  tbereimder,  Todd  v.  Havlln,  72  Mo, 
App.  r.ao. 

And  a  complaint  In  an  action  against  a  coal 
company  aJlefilng  that  In  getting  out  coal  at 
a  certain  shsft  a  large  amount  of  slack,  dirt, 
mnaJl  coal,  and  other  refuse  was  negligently 
and  carelessly  piled  by  the  defendsnC  along 
and  into  n  public  highway,  and  tbat  the  natnre 
of  said  slack,  coal,  dirt,  and  refuse  is  to  lake 
lire  and  bum  at  or  near  tbe  tMttom  and  along 
the  sides  of  the  bcaip,  and  after  so  homing 
large  portlona  will  alide  down  tbe  aide,  raising 
smoke  and  niaklog  a  peculiar  and  frightful  noise, 
ail  of  which  was  known  to  defendant :  and  tbat. 
ns  plaintiff  was  driving  along  tbe  highway  at 
point.  X  large  amount  of  aald  slack,  < 


dirt. 


mlng.    ■ 


B  L.  R.  A. 


'ushlng  down  tbe  side  of  the  heap,  enveloping 
plaintiff  and  his  borse  In  ashes  and  smoke,  and 
making  a  frightful  noise,  which  frightened 
said  horse  beyond  control,  whereby  pialntltt  was 

Injured.^ls  not  subject  to  objeellon  on  de- 
murrer that  there  la  a  want  of  connection  be- 
tween the  act  alleged  to  have  been  Begilgent 
and  tbe  frigbi  of  the  horwr.  Island  Coal  Co. 
V.  Clemmitt,  19  lad.  App.  2!,  48  N,  E.  38. 

So.  the  gravamen  of  an  allegation  in  a  decla- 
ration In  an  action  against  an  electric  light 
company  charging  that  a  sperlSed  electric  arc 
light  and  lamp  and  the  poles  and  rods  and 
pulleys  by  means  of  which  it  was  bung  and  sus- 
pended were  negligently  permitted  to  become 
and  remain  rotten,  weak,  Insuflicient,  and  defec- 
tive, by  reason  of  which  the  lamp  fell  upon 
ptalntllTB  horse  and  frightened  It.  caoslng 
plalntiS  to  be  thrown  from  bis  wagon  and  in- 
lured,  la  that  [be  manner  In  which  the  lamp 
was  suspended  over  the  street  made  It  unsafe. 
wheieb>  It  fell,  and  tbe  clamps  and  wires  are 
Included  within  the  terms  of  the  declarallon 
an,  well  ns  pulleys  and  ropes,  and  an  inatruc- 
tlon  with  reference  thereto  Is  siiBtaloed  by  tlie 
declaration,  since.  It  there  was  any  imperfec- 
tion In  the  declaration  In  that  respect,  It  was 
removable  by  ameadmeut.  Excelsior  Electric 
Co.  V.  Bweet.  57  N.  J.  L.  224.  30  Atl.  BOS. 

And  a  complaint  alleging  that,  as  pllllntlff 
was  lawfiilly  on  the  public  highway,  be  was  In- 
jured by  tielng  hit  hy  some  object  thrown  from 
defendant's  premises  by  an  explosion  of  gas 
thei'eon,  which  eiploslon  was  caused  by  the 
negllKCnce  of  the  defendant,  will  not  be  required, 
on  motion,  to  be  made  more  dednlte  and  certain 
by  setting  forlb   what  act  or  neglect  It  any. 


.)gle 
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Idauo  Suf*;k8  Coubt. 


on  the  part  o(  tbe  deteodant  Is  dalmpd  to  bave 
rauRed  tbe  eiploslon,  th*  remedy  being,  ir  a 
proper  case  In  made  out,  to  restrict  ttae  gecerB] 
allegations  of  tbe  coniplalnt  b;  a  bill  of  par- 
ticulars. Id  whicb  the  plalntlfT  mlgbt  b«  com- 
pelled to  state  the  particular  acts  of  negUgeuce 
wblcb  be  would  offsr  to  prove  on  the  trial. 
jBckman  t.  Lord,  Sfl  Hun.  W2.  9  N.  Y.  Supp. 


soa. 


.   thai 


It  mast  be  made  to  appear, 
the  nuisance  was  a  pablle  one,  or  uiat  in«  per- 
HOD  InjuTAd  waa  riftbtfullj  Iq  tbe  place  where 
the  injury  occurred,  and  that  the  other  parcj 
had  become  responsible  for  his  satetj. 

Thua,  a  pelltloD  In.  an  action  agalnat  &  oom- 
pany  owning  a  bridge,  for  tbe  death  of  ■  little 
Girl  wbo,  while  crosslog  tbe  bridge,  fell  troio 
It  toto  tbe  water  below  and  waa  drawned.  al- 
leging that  la  consequetice  of  tbe  wilful  neglect 
nf  the  aald  defendant,  Its. agents,  serTiints,  and 
employees.  In  and  abont  the  majugemeal  and 
control  of  the  bridge,  the  life  ot  pl&lutllf's  In- 
teatate  was  lost  and  destroyed.  Is  InsutncleDt 
unleas  it  also  appears  that  the  bridge  waa  a 
pajt  of  a  public  thoroughfare  under  the  con- 
trol of  the  defentlant,  or,  If  a  private  bridge, 
thut  tbe  plRlntllTa  Intestate  had  been  llceased 
to  travel  over  It.  LouIbtIHc  A  P.  Canal  Co.  r. 
HurphT.  0  Kusb.  022. 

Ho.  a  declaration  In  an  action  against  a  tele- 
graph company  ftTerrlug  that  a  pole  of  tbe  de. 
fendant  waa  put  within  the  chartered  rigbt  of 
way  of  n  turnpike,  with  which  plaJntlff  came 
Id  colllalon  In  the  nlgbttlme,  remiltlng  In  In- 
jnry.  Is  bad  on  demorrer  for  want  of  facta.  It 
i*  eaaentiaJ  that  It  ahODld  aver  some  fact  or 
facts  .showing  cnrclessness,  vllfiilnesa.  negli- 
gence, or  unlawfulness,  tbun  adilslng  the  de- 
fendant and  Ibe  court  of  the  grounds  of  com- 
plaint, alnce  tbe  pole  might  have  been  placed 
within  the  rigbt  of  way  and  atlU  not  be  a  nul- 
aancc.  Cumberland  Telepb.  &  Teleg.  Co.  t. 
Cook.  103  Tenn.  730,  GB  8.  W.  152. 

And  a  declaration  charging  ibe  defendant 
wttb  Dcgtigence  Id  leaving  a  hole  or  eicaratloD 
within  the  limits  of  a  highway  Id  ancb  a  con- 
dition tbat  It  waa  unsafe  for  any  persoD  eD- 
terlDg  tberelD  by  renaon  of  (be  liability  of  the 
coveting  of  the  bole  to  fall  Id.  and  that  plalo- 
tllTs  son  entered  Into  said  bole,  he  then  having 
a  lawful  right  to  do  so,  and  the  earth  covering 
the  aamo  fell  upon  him  ajid  killed  him.  Is  fataj- 
ly  defective  In  tbe  nbxence  of  anything  sbow- 
Ing  tbat  tbe  excavation  was  made  wltblD  tbe 
traveled  track  or  so  near  to  It  that  It  rendered 
the  hlehway  uniwfe.  or  nnylhlng  else  to  show 
that  the  defecdiiui  uwii]  any  duty  to  the  de- 
eeaaefl  to  protect  him  against  such  an  accident. 
Pay  v.  Kent.  5H  Vt.  5ST. 

And  8  petition  In  an  action  for  Injuriea  sus- 
tained by  negligence  of  the  defendant  In  placing 
obstacles  Id  or  near  a  passwey,  whereby  tbe 
plain tltf's  horse  wag  frightened  nnd  caused  to 
ran  away  and  throw  plaintiff  from  her  buggy, 
must  Ktate  facts  showing  the  right  of  tbe  plain, 
tiff  to  pasB  aJong  or  use  tbe  route  traveled,  and 
that  the  thing  which  caused  the  horse's  fright 
waa  ao  Dpar  the  passway  as  to  Import  negll. 
gence.     Clark  v.  Hsrt,  98  Ky.  31,  32  S.  W.  218, 

And  a  petition  In  such  case  alleging  that  the 
pialntllt  bad  a  rigbt  to  use  a  certain  paeewny. 
nnd  that  defendant  placed  a  wagon  bed  so  near 
tbe  pasHway  aa  to  frighten  plalntllTe  horse, 
states  hotblng  but  ronctuslons  of  the  pleader, 
which  are  not  sufficient  to  acstaln  an  action  for 
tbe  Injary.     IHd. 

Bo,  a  declaration  In  an  actio 
Injury  alleging  that  the  defendania  permitted 
others  to  cut  on  eicavnllon  Id  a  lot  across 
wblcb  persons  wCM  Id  tbe  babit  o(  passing,  and 
left  It  In  n  condition  dangeroas  to  persons 
.-iB  L.  R.  A- 


I'rosslag  along  tbe  highway,  Is  defective  In  not 
stating  tbe  method  by  which  tbe  defendant  per- 
mitted such  e^fcavatloD  to  be  made,  since  mere 
permission  to  make  the  excavation,  by  sllenc* 
and  failure  to  interfere,  would  not  be  aotDclent, 
wlthoat  more,  to  reader  the  defendant  liable. 
Haenoer  v.  Carroll,  46  Md.  1Q3. 

And  a  charge  that  the  defendant  owned  and 
possesaed  a  barge  which  foundered  and  sunk 
in  a  navlgatile  river,  which  was  a  pabllc  high- 
way, and  that  other  veosela  were  accustomed 
to  navigate  and  paw  therein  without  obstru'^ 
tlon.  and  that  veesels  passing  would  oecesaa- 
rilj  lie  In  danger  of  striking  against  such  barge : 
and  that  It  thereupon  became  tbe  duty  of  the 
defendant,  while  bis  barf^e  remained  there,  to 
take  prujicr  precautions  to  guard  against  aucb 
danger ;  but  that  he  omitted  and  neglected  to 
give  notice  or  take  precautlona  to  prevent  Eucb 
danfn^r :  and  tbat  the  vessel  of  plalntllT  was 
damaged  by  striking  against  the  barge. — is  de 
fectlve  and  Insnfflclent  In  falling  to  ahow  that 
at  the  time  of  tbe  accident  the  dtfendant  had 
possession    nnd   control     of     the    barge,     since. 


1,  he 


vithQU 

In  B  position  to  control  Its  n: 

v.  Mallett.  B  C.  B.  5Bfl,  17  L.  J.  C.  P.  ; 

12  Jur.  2M. 


r  nnMif«  premises  or  struc- 

ed  on  private    property    ■ 

>  general   allegation  of  negligence   In  such 


iBlat 


I  Is 


sufficlen 


an  Injury  caused  thereby.  It  Is  also 
sary  to  sbow  a  duty  on  tbe  part  ot  tbi 
of   such    property,   or  the   persons   mali 

the  ner.wn  Injured  to  protect  bim  from 
Thus,    an   allegnllou   chRi-glng   In   etle 
thei'e  was  a  pit  or  quarry  upon 


>  publ 


to  be  dangerous,  not  to  persona  going  along 
either  of  tbe  ways,  but  to  persons  who  might 
accidentally  deviate  and  stray,  or  who  might 
have  occasion  to  cross  over  tbe  waste  for  tbi" 
pui-pose  of  passing  from  one  road  to  the  other, 
by  reason  of  which  plaintiff  was  Injured.  »Iuten 
no  cause  it  action.  Hounselt  v.  Smyth.  7  C.  11. 
N.  S.  731.  2fl  I,.  J.  r.  P,  N.  S.  :i03,  6  Jur.  N. 
9.  897.  B  Week.  Rep.  277. 

And  an  allegation  In  a  declaration  that  tbe 
defendant  was  the  owner  of  an  unlnclosed  lot 
of  ground  In  a  city,  and  tbat  persons  were  In 
tbe  habit  of  passing  over  it,  and  that  the  de- 
tcnilant  cut.  In  an  exposed  portion  thereof,  n 
deep  excavation  and  left  it  In  a  dangerous  con- 
,)lii»n,  and  that  the  plaintiff,  while  passln-; 
over  nnld  lot,  fell  therein  and  was  Injured,  is 
bad  on  demorrer.  Maenner  v.  C.irioll,  40  Md. 
1B3. 

It  has  been  held,  however,  tbat  a  compiolnt 

the  deiith  of  the  Infant  son  of  tbe  plaintiff. 
alleging  ownership  nnd  possession  ot  b,  certain 
town  lot  Id  the  defendant,  upon  which  a  well 
was  situated,  and  that  thrnugh  the  carclesBnesa 
nnd  negligence  of  tbe  defendant  said  well  was 
left  open,  and  that  the  deceased,  without  neg- 
ligence or  fault  on  his  part,  fell  therein  and  was 
instantly  killed,  though  In  some  respectn  Indefi- 
nite end  ambiguous,  states  a  cause  of  action. 
Holt  V.  Spokane  &  P.  R.  Co.  (Idaho)  35  Par. 
39. 

So.  an  allegation  In  a  declarBtlon  In  an  ac. 
tlon  for  a  personal  injury  that  an  open  space 
or  area  opening  Into  the  cellar  or  bosemeDt  of 
a  bulldlDg  to  tbe  possession  and  control  of  tbe 
defendants,  of  a  depth  of  several  feet  below  the 
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■urCaee  of  the  itreet,  alited,  which  area.  It 
w*>  tbe  dat7  at  tb«  defendants  to  bare  goardcd 
or  provided  with  a  barrier,  but  that  tbe;  neg- 
llsentl;  permitted  mia  area  to  remain,  wltb- 
oat  a  oal^naid,  b7  reisoo  ot  whlcb  tbe  plain- 
tiff Icll  off  the  eldewalk  Into  It  and  wu  Id- 
Jnred,  la  bad  fur  want  of  lacts  atated  ihowinK 
the  dnty.     Thamm  t.  Lahe;,  59  111.  App.  73. 

Bnt  a  complaint  In  an  action,  by  a  father 
for  tbe  kIMlDg  of  bis  child,  alleging  that  tbe 
detendant,  belog  tbe  owner  of  a  lot  adjacent  to 
a  public  street,  made  a  deep  eicav&tlon  upon 
It.  wblrb  ailed  with  standing  water  and  was 
eOtlclDK  to  yonng  children,  who  were,  to  tbe 
knowledge  of  defendant,  aceuatomed  to  go  there 
to  pla7,  and  left  It  ungaarded,  whereby  tbe  Id. 
jnry  waa  caused,  alleging  Buch  acta  and  omia- , 
HOni  to  have  been  negllgentl;  done.  Is  not  dc 
marrable  for  want  ot  facts,  on  tbe  theory  that 
tbe  (jueatlon  ot  defendant'*  negligence  was  a  ' 
question  of  law,  since,  while  It  might  become  a 
qnestlou  of  law  aftAr  plaintiff  had  Introdnced 
all  Ml  eTldmce.  It  coald  not  became  ao  before. 
Slendal  v.  Boyd,  67  Minn.  279,  es  N.  W.  899. 
AdU  a  petition  In  an  acttott  ngalnat  a  rail- 
road company,  alleging  tliat  there  waa  a  h<Ae 
Id  the  platform  connected  with  tbe  defendant's 
depot,  and  that  the  opening  and  Its  dsngerona 
character  were  known  to  tbe  defendant,  bnt 
It  uegilgently  (ailed  to  repair  It,  aiid  that, 
while  moving  a  box  of  freight  from  aald  depot, 
the  plalntltr  fell  Into  anld  hole  and  suffered  an 
Injury,— an  in  dent  ly  alleg'9  the  negligence  of 
tbe  defendant.  I.AulBTl1le  &  X.  R.  Co.  t.  Wolfe, 
W  Ky.  82. 

And  a  declaration  charging  tbst  tbe  surface 
ol  the  defendant'R  land  bad  been  artlflclally 
raised  by  earth  placed  thereon,  by  reaaon  of 
whlcb  rain  water  falling  therecm  made  Its  way 
through  defendant's  wall  Into  the  adjoining 
bonse  of  Ihe  plaintiff,  damaging  Um,  la  good 
«  on  demurrer,  and  dlacloses  a  good  cause  of  ac- 
tlon.  Hurdmon  T.  North  Eastern  B.  Co.  L.  R. 
3  C.  P.  DlT.  1«8,  47  L.  J.  C.  P.  N.  8,  368,  38 
I..  T.  N.  S.  339,  Sa  Week.  Rep.  489. 

Rut  a  declaration  in  an  action  for  personal 
Injury  cauaing  death,  allying  that  such  death 
HBS  earned  wholly  and  solely  by  reason  of  tbe 
ncKlIgence  and  want  of  care  on  the  pact  of  the 
defendant  through  the  falling  of  a  wail  which 
>iad  been  negligently  suffered  to  remain  stand- 
breaking  It,  the  part  broken  off  striking  deced. 
ent  and  Indicting  a  fatal  blow,  does  not  show 
■  cause  of  action,  there  being  nothing  to  show 
a  duty  owvd  by  deFendant  to  ^alntlff.  Funk 
T.  I'lper.  SO  III,  App,  163. 

And  a  declaration  charging  tbat  while  the 
defendant  was  engaged  In  remoTlng  the  brick 
walls  uf  a  Bcboolhouse  building  plalntlfTs  sou 
was  pmdently  sitting  neat  such  walls  In  a  pub- 
lic park,  and  that  It  was  tbe  duty  of  tbe  de 
feadant  to  see  tbat  his  serranls  and  agents  re- 
mored  the  same  In  a  careful  and  prudent  man- 
ber.  bnt  that,  dliireganllng  such  duty,  they  per- 
mitted the  walls  to  remain  without  props  or 
protection,  and  nesilsently  managed  tlie  tearing 
down  BO  that  tbuy  fell  upon  plalutUTa  said  son. 
Is  detective  In  not  showing  the  facta  out  of 
whii:li  the  doty  grew,  and  that  defendant  hod 
knowledge  of  the  presence'  of  plaintiff's  son. 
Kennedy  v.  Morgan,  GT  Vt.  46. 

A  complaint  alleging  the  negligent  mainten- 
ance of  a  building  tbat  was  Improperly  con- 
structed.  boweTsr,  Is  not  InsulQclent  on  de. 
iBnrrer  because  It  falla  to  state  spcclflcally  In 
what  reapcct  It  was  negligently  conatrucled.  or 
in  wbit  respect  the  materials  nsed  were  Insuf- 
fldent  for  such  stmeture,  Waterhouse  T.  Jos- 
eph Scblltz  Brewing  Co.  12  3.  D.  :i97,  48  L.  B. 
A.  157.  81  N.  W.  725. 

WL.  R.  A. 


But  a  complaint  alleging  that  tbe  deteodints 
made  an  eicBvatlvD  (or  a  cellar  In  lots  belong- 
ing to  them  adjoining  plalntilTB  lot  In  a  care- 
less and  negligent  manner,  so  that  portions  tt 
the  aoU  of  plaintiff's  lot  were  caused  to  be- 
come detached  and  (all,  greatly  nndermlnlng 
and  weakening  tbe  foundations  supporting 
plaintiff's  house,  but  niaklug  no  claim  that  It 
waa  the  duty  of  tbe  defendants  to  eicavate  and 
wall  up  In  sectlona,  will  not  support  evidence 
that  It  was  usual,  under  like  circumstances. 
to  do  so.  Obert  r.  Dunn,  140  Uo.  4711,  41  3. 
W.  BOl. 

So.  ■  complaint  alleging  (bat  tbe  defendant 
Invited  the  public  to  visit  bis  house  for  tbe 
pnrpofco  o(  trade,  and  that  It  was  a  place  of 
public  resort  for  such  purpose,  and  tbat  tbe 
plaintiff  tell  through  a  hatcbn-ay  located  In 
tbat  part  of  tbe  storeroom  used  as  a  walkway, 
where  the  customers  nsturally  went  In  trading 
and  Inspecting  tbe  goods,  la  bad  on  demurrer, 
where  It  doea  not  show  tbat  tbe  plaintiff  was 
one  of  the  class  of  persona  so  Invited  to  Tislt 
the  premlaes.  and  therefore  tbat  Ihe  defendant 
owed  bim  any  duty  which  he  failed  to  perform. 
Thlele  T.  McMonus.  3  Ind.  App.   132,  28  N.  F.. 

And  a  declaration  suiting  tbat  the  defend. 
ant  had  a  theater  In  wblch  be  hired  the  plain- 
tiff to  perform,  and  that  on  part  of  the  pren). 
Ises  there  was  a  hole  In  tbe  floor  along  which 
tbe  plnlntlS  had  to  paas  in  the  discbarge  of 
his  duly  Sri  a  performer,  and  that  it  wuh  ihe 
duty  of  (be  defendant  to  light  the  lloor  auffl. 
clently  to  prevent  accldenta  to  those  wbii   bad 

aa  tu  do  plaintiff  fell  Into  the  bole  and  waa  In- 
jured. Is  Insi'.IBclcnt  tor  wunt  of  a,  statement 
of  Tbe  facts  fPdm  whli-h  the  duty  to  llgbt  the 
floor  or  otherwiae  protect  people  from  fnlllng 
Into  tbe  bole  arose.  Ueymonr  v.  .ttadiloi,  IS  Q. 
C.  323,  5  Eiig.  I,.  &  Eq.  2U.-.,  IB  Jur.  723.  20  I., 
J.  Q.  B.  .N,  3.  327. 

But  an  allegntioQ  In  a  complaint  by  a  per- 
Injured   upon   the 
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e  invitation  of  tbe  defi 
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luty  on 


of  the  defendant,  as  between  the  parties,  of 
keeping  tbe  premises  In  a  aafe  condition. 
Schmidt  V.  Itauer.  SO  Cai.  G6o,  5  L.  it.  A.  580. 
S2  Pac.  SdO. 

And  an  allegation  In  a  complaint  tbat  the 
plaintiff  was  Injured  through  tbe  negligence  of 
the  defendant  In  leaving  unguarded  in  Its  yard 
n  receptacle  for  boiling  water,  Into  which  plain- 
tiff fell  while  lawfully  on  the  premises  by  In- 
vitation of  Ihe  defendant  having  been  invited 
to  obtain  employment,  will  not  be  reiiulr^  on 
motion  to  be  made  more  definite  and  certalu 
by  Btatloe  how  and  when  sucb  Invitation  was 
extended  and  the  name  or  occupation  of  thp 
person  or  agpnt  who  extended  it.  l>e  v.  Minn- 
eapolis &  St.  L.  R.  Co.  34  Minn.  22"..  25  N.  W. 

A  dpclnration  charging  that  thn  defendant 
negligently  and  Improperly  hung  a  cbnndelier 
In  a  public  house,,  however,  knowing  that  the 
plaintiff  and  others  were  likely  to  be  therein 
and  under  Ihe  rhsrdcller.  and  tbat  \idIi-S!:  it 
was  properly  hung  It  was  likely  to  full  upon  and 
injure  blm.  and  that,  the  plalntllT  being  lawful- 
ly therein,  the  chandelier  fell  upon  and  Injured 
him,  is  li       -   ■ 


closing 


of  the 


toward  tbe 

plaintiff,  for  n  breach  of  which  the  action  could 
In-  maintained.  Collls  v,  Selden.  L.  R.  3  C.  P. 
495.  37  L.  J.  C.  r.  N.  S,  S3S. 

But   a   complaint   alleging  negligence   by  de- 
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Idaho  Supbeme  Coubt. 


Die, 


rendaiitB'  InauffldpntLr  bulltllns  H  dam  acroeii 
a  vater  rourge,  or  rarelesaness  or  mlgmflUHge- 
infflit  on  their  part.  wherPby  the  dam  broke  sod 
Injured  mJalns  claJms  of  plnlntllTs  below,  la 
good  OD  demurrer ;  and  Hhetber  the  negligence 
aruse  (rnm  the  want  of  care  In  eoiiBtriictlug 
[be  dam,  or  in  letting  olT  natrr,  la  not  auflt- 
clently  material,  under  the  CallfomlB  syaCem 
of  pleadli^,  to  require  a^tarate  coonta.  Hoff- 
man V.  Tuolumne  County  Water  Co.  10  Col.  413. 
So,  ati  alleKailoQ  In  a  complaJat  agalnn  a 
landlord  for  an  Injur;  to  a  tenant  from  tbe 
falling  down  of  a  back  stoop  and  ataJra  of  a 
leHBvd  building,  tbaC  tbe  defendant  aa  owner 
waif  Uouud  to  keep  the  premlgea  In  good  condi- 
tion aud  repair,  and  bad  neglected  and  refnsed 


tbat   t 


B  bad  ; 
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nay    that    the    obligation    to    repair    resulted, 
Casey  t,  Mann.  0  Abb,  Pr.  81. 

And  It  IB  not  enough,  In  aucb  an  action  tor 
dnma^B.for  an  tQjury  caused  by  a.  (all  of  plaater 
(roni  a  cellluK,  to  make  a  general  allegation  of 
ueBligence  on  (he  part  of  the  landlord  aa  thP 
raiiac  of  tbfc  Injurlea  of  whlcb  the  plaintiff 
romp'alus.  She  abonld  go  further  and  charge 
that  the  defendant  knew,  or  had  reaaoD  to 
knu«.  ihat  Tbe  n-ellln;:  wna  unaafe  or  dangerous, 
and  failed  to  dlacloae  that  tact,  or  that  she 
had  agreed  to  repair  It  or  make  It  safe,  and 
omitted  to  do  BO.  Franz  y.  Mulligan,  18  Mlac. 
411,  411  N.  Y.  Supp.  ?iOB. 

N'or  can  a,  landlord  be  held  liable  to  a  tenant 
for  injiirles  to  hie  dtuichler  caused  by  the  un- 
safe and  unguarded  and  dangerous  condition  of 
II  platform  In  front  ot  bis  rooms  at  tbe  time  of 


not  i^burged  therein   that   tbe  defendant   knew.  |  ihe 

l>e  dangerous  fur  an;  use  f( 

and  foiled  to  disclose  Ita  condition,  or  that  he 
agre'it  (o  impair  It  or  make  It  safe,  and  omitted 
lo  do  BO.  Uoimer  y.  Ogllvle,  49  Hun,  228,  1  N. 
Y,  Supp.  633. 

And  a  declnrntlon  In  an  notion  against  a 
landlord  by  bis  tenant's  housekeeper,  arerrlng 
that  the  landlord  waa  bound  In  law  under  hl« 
flgreement  with  the  leasee  to  keep  the  premises 
In  repair  and  In  a  safe  condition,  and  tbat  he 
so  ncgll^eatly  and  unskilfully  constructed  a 
manlleplece  therein,  and  so  negligently  suffered 
It  to  remain  out  of  repair,  that  It  fell  against 
plaintiff  while  performing  the  duties  of  her 
emplnymi-nt  and  Injured  her.  Is  Ineufflclent  In 
tbe  statement  of  the  dot;  of  the  landlord,  the 
rulo  being  that  on  demise  of  a  house  ther«  Is 
no  condltlnn  Implied  thi 


child,  nrerrlng  that  the  defendant,  a  dlsHlllug 
company,  maintained  a  pipe  upon  Iti  premises 
tbrougb  which  from  time  to  time  It  blew  off 
and  discharged  bot  water,  dtbria,  and  steam 
from  its  boilers,  and  that  It  left  tbe  same  un- 
guarded, and  that,  wltbont  having  given  any 
elgnal  of  any  kind.  It  blew  out  hot  water,  which 
ran  itirougb  said  pipe  Into  a  depression  or  hole 
In  the  ground  at  the  end  of  the  pipe,  and  tbe 
plalntirs  said  child  fell  Into  It  and  was  acolded 
and  burned  to  death. — Is  Insufficient  to  sustain 
a  Judgment,  In  (he  ahaence  ot  anything  to  show 
that  tlie  place  was  attractive  to  children,  or 
that  children  were  In  the  habit  of  resorting 
there  to  play  or  to  witness  tbe  escape  of  water 
and  Bteam.  or  of  something  going  to  show  that 
[be  defendant  was  not  properly  eierclalng  do- 
minion oyer  Ita  own  property,  though  It  was 
alleged  generally  that  the  death  of  tbe  said 
child  WBB  cauBcd  by  the  wrongful  acts,  neglect, 
and  fault  of  the  defendant.  Schmidt  v.  Kan- 
sas City  Ulstllllug  Co.  90  Mo.  2S4.  SS  Am.  Itep. 
16.  1  a.  W.  865,  2  8.  W.  41T. 

Nor  does  a  declaration  alleging  (hat  the  de- 
fendant did  not  properly  consli-uit  his  planer, 
and  It  being  a  dangerous  Instrument,  did  not 
Burruuud  It  witb  proper  safeguards,  and  that 
plalntllT  was  Injared  thi^reby  while  lawfully 
upon  ihe  preinlseB  engaged  In  a  proper  pursuit, 

he  waH  a  mei-c  lii^ensee.  and  tbere  Is  no  legal 
principle  that  ImpoBes  a  duty  upon  a  property 
i)n-ner  to  protect  a  mere  licensee.  Mathews  V. 
I  Uensel,  51  X,  J.  I,.  30,  IB  Atl.  195. 

Hut  a  complaint  In  an  action  against  the 
'owner  of  a  sJiwmlll  for  erecting  a  boom  In  the 
river  by  which  the  plalnllffB  bridge  below  was 
destroyed,  alleging  that  the  defendant's  piers, 
and  piling  were  so  negligently  placed  In 
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ec-larnllon  alleging  that  plaintiff, 
while  a  gat-It  at  a  resort  owned  by  the  defend- 
nnf.  wuh  plni-ed  In  a  room  In  a  cottage  some 
dlBtartv  from  the  main  hotel  which  contained 
tbe  dlnlnj:  room,  and  thnt  by  reanon  of  tb 
neglik-en-..  of  the  defendant  in  falling  to  bqj 
round  the  gullery  of  the  cottage  with  a  ralllnj 
vn<\  to  priivlde  sufllHent  lights  about  (be  co 
tap',  shv  fell  from  the  end  of  tbe  gallery  whil 
rrriirnlnu  from  the  dining  room  and  was  li 
]ui-ed.  Is  InsnlBclent  on  demurrer,  since  the 
imssliilllty  thnt  someone  might  fall  off  of  the 
gnllery  was  not  suinrlcnt  to  suggest  that  a  rail- 
ing should  be  put  there,  or  to  place  the  pro- 
prlfior  under  obllttatlon  to  have  a  railing  or 
ilghlf.     Sneed  v.  Moorrtiead.  TO  MIbb.  eSO,   l;< 


'uct  navigation  therein,  and  that,  by  i¥«- 
son  of  such  ubetructlon.  ptalntllTa  Injur?  was 
caused.  Is  sufflclent,— especially  as  against  an 
cbjectlon  first  made  on  trial.  Kretsschmar  v. 
Meehiin,  81   Minn.  432.  H4  N.  W.  220. 

And  a  petition  alleging  that  tbe  defendant 
negligently  and  carelessly  permitted  a  steam 
engine  to  cast  out  Are  Into  combustible  material 
adjoining  a  mill  In  which  tbe  engine  was,  and 
set  fire  thereto,  which  Bpread  to  and  over  plaln- 
(ItTs  land  and  burned  up  and  destroyed  bis 
properly,  though  not  a  model.  Is  HufBcient  ro 
sustain  H  verdict  against  the  defendant  for  the 
loss.  Jewett  v.  Osborne,  33  Neb.  24,  49  N.  W. 
7T4, 

So,  l(  it  Is  the  duty  ot  one  empfovlng  another 
to  wash  windows  (o  keep,  or  exercise  reasonable 
care  to  ke«p,  them  In  such  condition  that  a 
man  may  stand  on  the  outside  and  avoid  railing 
liy  holding  on  to  them,  the  special  circumstances 
upon  which  that  duty  arises  should  be  so  stated 
In  the  declarullou.  In  an  action  for  an  Injury  to 
one  so  employed,  caused  by  falling,  that  the 
law  will  Imply  the  duty  without  en 
of  It.  Chicago  Consol,  Hottllng^  Co.  t 
41  III.  App.  154. 


On   I 


lllnglon  &  M.  River  H.  Co.  16  Neb.  441,  20  N. 
.  \V.  X'.m :  Washburn  t.  Chicago  A  N.  W.  R.  Co. 

6S  Wis.  474.  32  N.  W.  234  :  Iiehnerts  v.  Mlnne~ 
I  apolis  &  St.  L.  It.  Co.  31  Mlno.  21S.  IT  N.  W. 
I  ;i7(i ;  liaat  Line  A  R.  River  R.  Co.  v.  Brinker, 
I  US  Tex-  502.  8  S.  W.  »9 :  Cheney  v.  Chicago, 

M.  &  N.  U.  Co.  75  Wis.  223,  43  N.  W.   1152 1 

I'^kmsn  r.  Minneapolis  Street  R.  Co.  S4  Minn. 

34,    24    N.    W.    291:    Rockford   City   B.    Co.    v. 

Maltheos.  50  III.  App.  267,— »tipro,  X.  b,  4. 

SX.  AppNca 


And  a  petition  In  an  action  by  a  husband  and 
wife  for  the  alleged  negligent  klllinc  of  tbeir 
fiO  L.  R-  A. 
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at  negllseDca  Id  keeplni  tira  luilDia]  doing  tb» 
InJaiT  tn  qneMlon,  la  not  Bofflclent  unlem  It  &p- 
pean  tliut  the  owner  had  knowledge  of  Its  na- 
ture and  daagerouB  character. 

Thus,  a  declaraUon  Btatlns  that  tbe  deteod- 
■  1  wild,  tIcIou^  and  mlachlerous 
1  that  he  wrongful!)-  permitted  and 
mfferad  the  horse  to  be  at  large  on  the  publk 
highway,  where  the  plalntltf  lawfnlly  was.  and 
that  said  hoiae  mn  at  and  Jumped  upon  plain- 
tiff and  Injured  bim,  la  bad  on  demurrer  for 
want  of  a  showing  that  the  defeadant  knew  that 
[be  horse  was  subject  to  such  Inarmlty  of  tan- 
per.     Chase  v.  McUonald,  25  D.  C.  C-  P.  129. 

lint  u  declaration  charging  that  the  defend- 
ant wrongfclly  kept  a  certain  horse,  which  was 

kind,  and  that  tlie  defendant  had  knowledge  of 

rest  Judgment  for  failure  to  allege  that  the 
horae  attacked  and  bit  pIslDtlff  by  reason  of 
ihe  defendant's  having  wrongfnily  and  InJnrl. 
ously  kept  hlin,  since  the  gist  of  the  action  la 
ibe  keeping  of  the  animal  aiter  having  knowl- 
edge or  Its  mischievous  propensities.  Popple- 
well  V.  Pierce.  10  Cuith.  509. 

And  a  complaint  alleging  that  the  def aidant 
wrongfully  kept  a  certain  ram,  knowing  that  It 
was  ai;customed  to  attack  and  butt  mankind, 
and  that,  la  conseiiuence  of  such  propen^ty. 
It  altackcil  the  son  of  ttie  plalntlll  and  la- 
dlcted  Berions  Injurlea  on  him.  la  good  on  da- 
mnrret  as  against  the  objection  that  It  does  not 
allege  that  the  animal  was  vicious  or  danger- 
ous. Graham  v.  Payne,  122  Ind-  iOS,  2*  N. 
E.  216. 

And  a  complaint  alleging  that  the  defendant 
kept  a  dog  which  he  knew  was  ot  a  fierce  and 
-dangerous  DStnce  and  Improper  to  go  at  large, 
and  accustomed  to  attack  and  bite  maaklnd. 
and  that  he  wrongfully  and  negligently  allowed 
aald  dog  to  go  at  large  without  being  properly 
secured,  and  that  he  attacked  and  wounded 
plaintiff,  is  sulDclent  (o  avoid  the  objection 
that  It  does  not  specifically  allege  that  the  de- 
fendant St  the  time  of  the  Injury  was  permit- 
ting bis  dog  to  ran  at  large  knowing  his  vicious 
dtspoflltlon.  Clunln  v.  Fagan,  124  Ind.  3<M,  24 
N.  E.  1044. 

A  complaint  alleging  that  the  defendant  neg- 
ligently permitted  hlr  cow,  which  was  unruly 
and  dangerous,  however,  to  trespass  and  unlaw, 
fully  be  upon  the  premises  of  plalntltl,  and  that 
while  so  treapaaslng  ahe  Infilcled  Injuries  upon 
plaintiff,  1b  guod,  though  It  doca  not  allege  that 
the  o«-ner  bad  knowledge  of  the  vicious  pro- 
pensity of  tbe  animal.     Mosler  v.  Beale,  43  Fed. 

So,  In  Brooks  V.  Taylor,  es  MIcb.  20S,  31  N. 
W.  S37,  It  waa  held  that  allegations  In  an  ac- 
tion for  a  personal  Injury,  that  tbe  drfendant 
wronKfully  and  Injuriously  kept  a  bull,  well 
knowing  that  said  bull  was  used 
tomed  to  attack,  gore,  and  Injur 
wbereby  plaintiff  was  Injured,  sufficiently  al- 
leges negligunce  on  the  part  of  the  defeadant 
without  any   direct  averment  thereof. 


u  iH    the    management    of    aarriage*    in    high- 


A  simple  allegation  of  the  negligent  perform- 
■nee  of  an  act  constituting  a  breach  of  tbe  law 
of  the  road  seems  lo  be  all  that  ts  necessary 
lo  sustain  an  action  for  an  Injnry  caused  by  the 
negligent  management  of  a  carriage  In  a  high- 
way. 

Tbas,  H  complaint  alleging  that,  as  tbe  plain- 
tiff was  passing  on  the  foot  crossing  of  a  street, 
-59  L.  R.  A. 


the  defendant,  without  negllgvncs  on  the  part 
of  the  plaintllT,  caiedessly  and  negligently 
drove  bla  wagon  along  the  street  against  the 
plaintlft  and  thereby  Injured  him,  atatea  a  causa 
of  acti<Hi  with  Bufflclent  particularity.  Hessl«r 
T.  Leeds,  SI  Ind.  212. 

And  a  complaint  In  an  action  tor  damages, 
alleging  that  the  plalntllTB  child  was  run  over 
and  Injured  by  the  team  of  horses  and  wagon 
of  the  defendant,  driven  by  the  defendant's 
servant  at  an  unlawful  rata  of  speed  and  in 
violation  of  a  clEy  ordlttance.  Is  not  subject  to 
objection,'  after  verdict,  that  It  does  not  state 
facts  sutllclent  to  constitute  a  cause  of  action, 
uo  demurrer  having  been  Sled.  Illgglns  T. 
Deeney,  T8  Cal.  5T8,  21  Pac.  4;iS. 

And  a  complaint  alleging  that  the  defendants, 
who  were  operating  a  hospital  ambulance,  ran 
It  at  n  high  and  dangerous  rate  of  speed  along 

for  controlling  Ita  speed  -.  and  tbat  they  kept  in 
their  service  reckless,  unskilful,  and  In  compe- 
tent servants,  who  took  said  ambulance  on  the 
streets  in  a  dangerous  and  defective  condition, 
and  wbo  indi  scrim  inn  tely  took  one  side  of  the 
street  nnd  then  the  other ;  and  that  by  reason 
of  the  careless  and  negligent  manner  of  operat- 
ing it  they  ran  the  same  and  the  horse  at- 
tached thereto  against  and  over  the  plaintiff, 
who  was  thereby  injured :  and  that  sticb  in. 
Juries  were  wholly  occasioned  by  the  fault  and 
negligence  of  the  defendant, — is  not  aobject  to 
objection  tliat  the  negligent  and  cateleaa  acts 
charged  are  not  stated  with  sufitclent  certainty. 
Oreen  v-  Eden,  24  Ind.  App.  583,  M  N.  E.  240. 
So,  In  Stevens  v.  Kelley.  Ue  Conn.  QTO.  34 
Atl.  502,  It  was  beld  that  a  complaint  alleging 
that  the  plaintiff,  whlls  crossing  a  highway  at 
0.  designated  place,  was  Injured  by  the  defend- 
ant, who  was  driving  at  a  rapid  pace  ajid  racing 
on  aald  highway  contrary  to  the  statute,  and 
that  by  reason  of  the  careleaa  and  negligent 
driving  the  plaintiff  van  thrown  to  tbe  ground 
nnd  Injured,  sets  forth  a  commoD-tav  action  to 
recover  damages  for  negligence :  but  tlie  qnes- 
tloa  In  the  case  was  as  to  whether  or  not  It 
sets  forth  an  action  under  tbe  statute  giving 
treble  dumuges  against  one  who  injurea  another 
by   neglecting  to   conform   t 

Likewise,  an  averment  tn 
the  defendant  drove  a  team  ol  horses  with  a 
carriage  attached  wrongfully  and  negligently  lo 
the  center  of  a  traveled  track  In  the  blgbway, 
by  reason  of  which  tbe  plaintiff,  who  was  driv- 
ing along  such   highway  In   sn  opposite  dlrec- 

settlng  her  carriage  and  Injuring  her,  though 
bad  on  demurrer  in  not  alleging  a  failure  ot  tbe 
defendant  to  lam  to  tbe  right  of  tbe  center  oi 
the  road.  Is  sufficient  after  verdict.  Barker  v. 
Koozler.  80  III.  20T. 

And  a  writ  alleging.  In  anhatance.  that  the 
plalntllf,  without  fault,  while  lawfully  traveling 
In  the  highway,  was  Injured  by  the  defendant's 
horse,  which  had  been  no  negligently  hitched 
by  his  aerrant  tbat  It  broke  away  and  ran  into 
the  wagon  In  wblch  ptnlntlff  was  riding,  states 
a   good   cause  of  action,    the  question   In   aucb 

that  the  horse  had  a  propensity  to  bresk  his 
fastenings,  but  whether  tbe  servant,  under  the 
circiimstaticeH,  exercised  the  care  of  a  pmdent 
mau  In  hitching  the  horse.  Bnmsey  v.  Nelson, 
68  Vt.  B91),  3  Atl.  4fi4. 

So.  n  complaint  charging.  In  substance,  tbat 
tbe  defendant  drove  his  team  nt  a  great  rate  of 
speed  along  a  highway,  and  csme  up  behind  Ibe 
plalntlfTa  vehicle  and  negllgeutly  ran  into  It, 
thongh,  perhaps,  not  a  mnrlel  ot  pleading,  tells 
a  plain  story,  and  Is  entirely  snfBcl^it,  «D  mo- 
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tfOD  to  rcqnire  It  to  b«  mad*  mora  deHnlM  and 
•nrtala.  banwni  t.  Andecioo,  00  Wla.  lOS.  62 
»,  W.  1033. 

But  a  L-omplilnt  alleslDg  tbAt  an  a^ot  ot 
the  dereodaiit  uegllgentl;  drove  tbe  defenilaiit'i 
carrlBgt!  acroaa  ttie  alreet  directly  In  fninl  of 
[be  carriage  of  plaintiff,  at  the  >ame  time 
aoapplnn  and  ihakliiK  ilia  reins.  cauBlog  a  col- 
liMon  aud  rendering  It  neceesarr  (or  plalntira 
serTaut  to  turn  to  the  right  and  drive  dawn  a 
alreet,  and  nblle  dolag  bo  plalntllTi  carriage 
iraa  apset,  la  Insitnicleat:  In  the  abeence  ot  any- 
thing to  3h0w  that  Ibc  defendant  was  the  cinn 
ot  the  apmt     Lea  t.  Emerj.  10  Ulna.  187,  Oil. 

b.  /»  the  nanajfemcnt  at  veittlt. 

Id  caae  of  negligence  In  tbe  manBgement  of 
Teeseli.  by  reitsoD  of  Trhlcb  a  colMalon  enaaea 
It  Is  not  enouRb  to  state  that  the  part;  bavliiB 
the  boat  In  churge  waa  negllgeut.  Tbe  (acts 
muat  be  alleged. 

Thus,  a  libel  for  damages  by  a  coDlaion  be- 


lOUld  11 


erein  tl 


ligence,  unikllfulneae.  and  iPcklPseneKi 
sIsCcd.  To  state  that  the  navigation  ot  the 
col  lid  IDE  Teasels  was  careless,  negligent,  nni&ll- 
tal.  nr  reciileas,  without  slRtlog  wherein  the 
carelcasneB*  consiBted,  Is  stating  a  mere  conclu- 
sion. The  U.  F.  Baldwin,  2  Abb.  (U.  8.)  £S7, 
Fed.  Css  No,  eail ;  Jacobscn  v.  Dnllea,  P.  A  A. 
NaT,  Co.  93  Fed.  97B. 

It  la  not  enough.  In  such  casea,  to  allege  gen- 
erally that  tbe  defendanta  were  guilty  of  neg. 
1Ig«acei  tbe  facts  (bowing  tbe  negligence  must 
be  flttegpd.  .iKcobaes  t.  Dalles,  P.  &  A.  NaT. 
Co.  »3  red.  9TB. 

But  a  dvclsratlon  charging  that  tbe  defend- 
ant's servants  so  negligently  and  carelessly 
managed  and  navigated  detendant's  ateamer 
ibat  It  ran  upon  and  sank  a  vesiKi  o(  tbe  plaln- 
tllTE  tealHtor  BuOlclently  states  a  cause  at  Sf- 
tlon.  Parker  v.  Providence  A  8.  B.  B.  Co.  IT 
R.  I.  STS,  14  L.  B.  A.  414,  22  Atl.  2X4,  23  Atl. 
102. 

ik>.  a  complaint  In  an  action  against  the  owner 
o(  a  steamboat,  alleging  tbat  plaintiff  attempted 
to  place  his  t>ost  to  tbe  stern  of  another  boat 
being  towed  by  detemjant's  itenmer  fop  the  pur- 
pose of  being  towed,  and  in  consequence  of  tbe 
negligent  and  unakllFul  management  of  the  de- 
fendant and  Its  agents  plalntl9  was  prevented 
from  carrying  out  thp  directions  given,  and  hla 
boat  was  sunk,  nnd  the  cargo  entirely  lost,  and 
that  SAld  l')s»  was  ciuieed  hy  the  negligent  and 
Improper  conduct  ot  the  defendant  and  its 
agents  and  stTTants  ninnlng  the  stenmboat, 
canslng  the  olber  sloop  to  strike  plulntlff's  boat, 
nets  (urrh  a  good  cause  of  nctloD.  Robs  v. 
'•I.Ti^.ion  M.  ft  a.  Traosp.  Co.  42  S.  C-  447, 
20  H.  E.  285. 

.U.a  Ki in  rnwof  a  collision  between  two 

boats,  n^ 


tberei 


ecled  oi 


ilred  t. 


e  other  psi 

on  board  tbe  other  boat  were  nesllgent.  It  Is 
enough  to  state  faets  which  naturally  or  neces- 
sarily raise  a  preaampllon  ot  negligence-  Park- 
er  V.  ProTldenre  i  3.  S.  B  Co.  17  B.  I.  376.  14 
L,  B.  A.  414.  2S  Atl.  284.  SI  Atl.  102, 

In  the  aboTe  case.  Woodward  t.  Oregon  R. 
A  N'av.  Co.  IS  Or.  2811.  22  Pac.  1076.  mipra. 
XIV.  d.  2.  was  dtstlngulsbed  upon  the  ground 
that  In  that  case  the  plaintiff  was  employed  by 


the 


■  Injur 


aotive 


In  such  a  case  It  would  be  npcessary 
forth  Ir.  what  tbe  defendant's  breach  ot  duty 
conslhled.  since  no  preoumptlon  ot  negligence 
on  the  pHJ't  of  tbe  detendaiit,  no  far  aa  the  plaln- 
69  L,  R.  A. 


e.  In  other  (Rfseellaneona  natlera. 

.  The  aame  general  roles  apply  In  all  cases  ot 
neglect  ot  duty  arising  from  the  relationship  of 
tbe  parties  or  the  character  of  tlie  act  per- 
formed, or  arising  from  any  other  circum- 
stance,  whatever  the  case  may  be. 

Thus,  a  decJarntlon  In  an  action  against  a 
gas  company,  for  negligently  constmctlng  lis 
pipes  and  mains  so  as  to  permit  gas  to  escaiw 
Into  platnUIT's  dwelling,  by  whleb  It  was  set 
on  nre.  Is  not  demurrable  tor  not  showing  how 
the  gas  waa  conducted  from  a  leak  In  tbe  main 
to  the  house,  though  It  might  be  required  to  be 
made  robrc  apecitc  on  motion.  Mlssliaioewa 
Uln.  Co.  V.  Fatton.  129  lod.  4T2.  2E  N.  E.  1113. 

And  a  complaint  In  an  action  by  a  husband 
against  an  electric  light  company,  alleging  that 
tbe  defendant  negligently  permitted  lis  plaol. 
wli'cs,  and  otter  conductors  ot  the  electric  cur- 
rent, and  appurtenances  used  In  fumlsbing 
light  to  plaintiff,  to  twcome  and  remain  oot  ot 
repair  aud  without  sulficlent  Insulatlim.  so  tbat 
the  current  escaped  and  became  grounded  and 
liable  to  be  communicated  to  persons  using 
lamps,  and  tbat,  through  such  negligence,  tbe 
current  became  grounded  and  passed  througb 
the  body  of  his  wife,  whereby  she  was  ItlHed 
while  attcmplng  to  use  one  ot  the  llgbia,  states 
a  cause  of  action  with  sufficient  certainty.  Al- 
ton It.  &  Illuminating  Co.  v.  Voulds,  81  III.  App. 
J22. 

And  the  absence  ot  an  allegation  In  an  ae- 
tlon  Yor  an  Injury  causing  deatb.  caused  by  a 
rurrent  of  electricity  sent  over  tbe  wires  of  tbe 
dcfcndnnt  by  reason  of  their  lack  of  proper  in- 
sulalinn,  that  tbe  prlma^  and  secondary  wirea 
at  the  transformer  came  In  contact  with  each 
other  where  tho  inaulatlon  was  Itone,  does  not 
render  the  declarntlon  detectlTe,  alnce  that  is 
only  a  matter  ot  evidence.     Ibid. 

Bat  a  complaint  charging  a  gas  company 
with  negligence  In  falling  to  cut  off  the  supply 
of  gas  Imm  a  building  in  which  there  was  a 
defective  pipe  Is  Insufficient  to  show  that  the 
negligence  of  such  LompBDy  wsa  tbe  efficient 
cause  ot  an  Injury  to  the  owner  of  tbe  building 
from  an  explosion,  since  an  eiploslon  would  be 
InipoSHlbte  witliout  some  ngeucy  acting  upon 
ibe  gas.  Mcfiaban  t.  Itkdianapolls  Natural 
(!as  Co.  140  Ind,  33S,  28  L,  B.  A.  35.'.,  3T  X. 
K.  OOl, 

So.  a  petition  charging  that  the  defendant 
stored  guupowder  In  violation  ot  an  ordinance. 
nnd  tbat  by  dctendont'a  negligence  and  such 


!   ther 


,vblch  plnlutlfT  was  Injured,  la  dcfectlTe  In  tail. 
Qg  to  positively  aver  tbe  eilstenre  ol  an  or- 
ilnaoce  forbidding  the  storage  ot  gimpowder 
n  such  qunntltle^  and  In  neither  directly 
■hiirglng  defendant  with  negligence,  nor  stnl 
ng  In  what  the  negligence  con  si  k  led ;  and  suih 
lefpcls  niii;r  be  reached  by  motion  tor  a  perenip- 
[oiy  Instruction  at  Ibe  close  of  the  evidence,  na 
Lvell  as  by  demurrer  or  re<iueat  Ihat  plalntllT  be 
L'eqnired  to  plead  more  particularly,  and.  where 
inch  motion  la  made,  the  detects  are  not  cured 
jy  vardlct.  Hainrd  Powder  Co.  v.  Voluir.  3 
Wyo,  lf9.  18  Pac. 


R  that 


r  himself  and  his  fervnnts  negligently  b< 
to  and  burned  a  atai'k  of  straw  In  the  rlrlnily 
of  plalntl.T's  premlnes.  nnd  so  negligently 
wntched  and  tended  the  fire  tbat  It  came  upon 
plalntlrTa  premliiee  and  consumed  bis  bay. 
Btntes  a  cause  of  action  which  Is  good  on  de- 
mmTLT.  snd  warrsnis  tbe  Introdncllon  of  evi- 
dence thereof  on  tbe  trial.  Keating  r.  Brown. 
■M  Minn.  »,  13  M.  W.  SOD. 


18S& 

Nor  Is  a  eomiilaliit  ehuslng  tfast  ttw  He- 
I«ndHDt  IntentlanallT,  DCKlls^tlj,  and  nrelesi- 
It  kindled  a  Dre  on  hln  Had,  near  plilntirs 
(arm,  and  allowed  tlia  aame  to  bnm  coatlnii- 
oiulr,  whlcb  lira  spread  tberefrom,  bumlns  over 
Mveni]  handrrd  acres  of  prslrie  and  deatrorlng 
and  coDBumlnB  plalutllTi  aheep.  subject  to  ob- 
jection that  evidence  Chenuoder  Aould  be  ex- 
cluded bet^auM  It  coutaiiu  no  allegation  that 
tbe  defendant  negllReDtlr  aJloved  the  Ore  to 
hurn  eontlnuoiiRlr,  or  to  spread  therefrom,  alnee 
the  term  "'IntentlonBllr,  negllgpntly,  and  care- 
Inslj"  niBj  properly  be  held  to  apply  to  the 
spreading  of  the  fire,  aa  well  as  to  the  klndlliiK 
Ihe  lame.  Kelle;  t.  Anderson  (S.  D.)  87  N. 
W.  576. 

But  a  romplalnt  In  an  actl->n  for  damaEes, 
alleclns  that  tbe  defendant  careleasly  rode  his 
blcycZe  at  the  rate  of  15  miles  per  boor  np  to 
irithEn  25  feet  of  the  fares  of  the  hones  drav- 
Idk  tbe  carriage  In  vhlch  plaintiff  was  seated, 
whereby  the  horses  became  frightened  and  nn- 
manH^able.  should  be  required  to  be  made 
more  apecltle  on  motion  therefor  by  ahowlng 
bow  and  In  what  maoner  tbe  defendant  rode 
and  used  his  bicycle  negUffendy,  and  In  what 
Ibe  nlleBcd  neKllKence  consisted.  Holland  v. 
Bartcli,  120  Ind.  40,  22  K.  E.  S3. 

And  a  complaint  alleging  that  d^endant, 
sliding  Id  llie  street  wltb  bolstcrons  demeanor, 
coairary  to  the  city  ordinance,  frightened 
plalntllTs  horses,  li  bad  on  demurrer.  Id  tbe  ab- 
sence of  allegations  as  to  whether  or  not  the 
ordinance  prohibited  sliding  tn  tbe  street  alto- 
gether, ot  only  in  a  particular  manner,  or  of 
anything  to  abow  that  It  was  defendant's  neg- 
ligence which  frightened  the  horses,  or  that 
plaintiff  was  In  the  exercise  of  proper  cbi«  hlm- 
n-lf.  Jnckaon  t.  Caatle,  82  He.  STB,  20  Atl. 
SST. 

So.  a  declaration  cbarglng  that  the  defend- 
ant's hnrEe.  bfing  nnlaufnlly  at  large,  broke 
and  entered  the  plaintiff's  cloae,  and  Injored 
plalQlilTB  horse,  which  was  there  peaceably  and 
Ot  right  depaatnring.  Is  eulDeleot  to  auatala  a 
Terdlct  for  the  Injury.  Decker  v,  Ganunon  44 
He.  S22,  69  Am.  Dec.  S9. 

Bnt  a  declaration  merely  charging  that  the 
defendant  wrongfully  put  hla  horse  Into  the 
plaintilTs  stable  where  plaintiff's  horse  waa 
conQned,  and  so  carelessly  and  negligently  eon- 
ducted  himself  tbat  plalnlltTs  said  horse  waa 
then  und  there  kicked  and  Injured,  Is  bad  on 
demurrer  for  failure  to  show  bow  or  by  what 
she  WHS  kicked.  Strain  t.  Strain,  14  III.  SBS. 
And  a  declaration  In  an  action  agalnat  per- 
sons conducting  a  public  exhibition  of  horse 
stating  an  Invitation  to  tbe  public,  and 
"  """  ,  while  at  the  place  set  apart 
and  without  fault  on  his  part, 
was  struck  and  Injured  by  a  mnawar  home, 
without  further  BlIi>gatlons  as  to  tbe  place  of 
Ihe  Injury  or  aa  to  defendant's  control  over  tbe 
immediate  cauae  of  It,  does  not  sufflclently  al- 
lege negligence  of  the  defendant  In  conducting 
the  eiblOillon.  ilart  T.  Washington  Park  Club 
157  111.  0,  aa  L.  a,  A.  482,  41   N.  E.  620. 

Likewise,  a  complaint  alleging  that  tbe  fl*. 
fendant  wrongfully  delivered  to  plaintiff  cloth- 
lag  Impregnated  with  disease,  and  directed  ber 
lo  wash  and  launder  It,  and  that  abe.  bplng  ig- 
norant of  Its  condition,  became  Infected,  con- 
taminated, and  dlaeased,  will  be  required,  on 
motion,  to  be  made  more  definite  and  certain 
by  alleging  the  name,  nature,  character,  or 
other  description  of  tbe  disease  claimed  to  have 
been  contracted  by  her.  Hattermann  t.  Sle- 
mann.  1  App.  Ulv,  48«,  37  N.  Y,  Si'pp.  40S. 

And  a  complaint  In  an  action  by  a  fotber  for 
the  losa  of  services  of  his  minor  hod  resulting 
from  biB  death,  alleging  thai  tbe  minor,  who 
68  L.  R.  A. 
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that  a  specti 


appeared  to  be  ol  year*  of  dlscretloa,  pnrchaaed 
of  the  detondant  two  ounces  of  chloroform  In 
TlolBtion  of  the  statute,  and  thereafter  took 
aald  poison  and  died,  presenta  do  cause  of  ac- 
tion. In  the  absence  of  an  averment  that  this 
minor  was  Inniperleneed  In  the  nse  of  cbloro- 
form,  or  that  there  was  anything  In  his  char- 
acter or  disposition  that  rendered  It  dangerous 
to  pat  chloroform  in  bis  hands.  Meyer  t.  King, 
72  MlBS.  1,  85  L.  R,  A.  4T4,  IS  Bo.  246. 

So.  a  complaint  In  on  action  by  a  city  to  re- 
cover against  a  contractor  tor  the  construction 
of  a  street,  for  damages  to  whlcb  the  city  had 
been  subjected  In  couBequence  of  an  excavation 
having  been  left  unguarded  by  the  contractor, 
BO  tbat  a  third  party  fell  In  and  was  Injured, 
which,  instead  Of  Stating  facts  and  clccum- 
Btancea  to  show  that  It  was  the  duty  of  tbe 
defendant  to  erect  and  keep  tip  llgbts.  guards, 
and  barriers  while  the  excavation  remained 
open,  assume*  tbat  such  was  the  duty,  and  pro- 
ceeds at  once  to  allege  a  breach  of  such  duly, 
without  any  statement  of  facta  from  which  It 
arlaee.  Is  detective  and  bad  on  demiUMr.  Buf- 
falo V.  Holloway,  7  N.  Y.  493,  67  Am.  Dec.  DGO, 
Affirming  14  Barb.  101. 

And  a  petition  averring  that  tbe  persons  en- 
gaged  In    the   prosecution  ot   work   for  a   clly 
acted    so    recklessly,    carelessly,    and   mmtonly. 
and   wltb   such   Indifference   to   tbe   rlgbti  of 
others,    and    especially    plaintiff's    son,  thai  a 
'.one  was  thrown  up  by  blsitlng  with  gunpow- 
er   with  such   force   against  such  lad  that  he 
aa  Instantly  killed  by  It,  la  not  enOdent  to 
arrant  a  recovery  of    punitive    damages    for 
llfol  n^lect,  under  Ky.  8  tat.  18  G4,  |  S,  pro- 
viding that  If  the  IKe  ot  any  person  Is  lost  or 
destroyed  by  the  wUfal  neglect  ot  another,  then 
the  personal  repreaentatlveB    of    the    deceased 
shall  liave  a  right  to  sue  such  other  and  recov- 
damages  therefor,   since  "wanton" 
il."     Lexington  v.  Lewis,  10  Bush, 


r  causing  tbo 


877. 

Id  a  petition  In  an  action 
death  of  plalntllTa  Intestate  b 
'~~~-tate  was  of  feeble  mind  and  wltbout  will 

■I  to  control  bis  appetite  tor  liquor,  and 
that  defendant  knew  this  and  carelessly  and 
wltb  wllfu]  neglect  furnished  and  gave  It  to 
bloi,  and  tempted.  Induced,  and  caused  blm  to 
drink  to  such  eicern  as  to  die  therefrom,  doe* 
not  set  forth  a  rjiuse  ot  actliMi  under  tbe  stat- 
ute recited  lu  tbe  above  case,  since  It  could  not 
be  ressonubly  apprehended  tbnt  even  the  Im- 
moderate use  of  liquor  would  result  in  death. 
Rogers  v.  Uogbe»  ST  Ky.  ISG,  8  8.  W.  IS. 

XXII.  TAB  r 

In  many  of  the  states  a  showing  of  freedom 
from  contributory  negligence  1b  b  part  of  the 
plaiatllTn  case,  and  in  otbere  tbe  defendant  In 
an  action  for  damages  tor  negligence  may  sliow 
contributory  negligence  under  tbt  general  plea 
or  a  KCQcral  deiilal  of  tbe  negllgeni^e  charged. 

trlbiilory  negl'geace  It  required.  In  some  of 
the  states,  however,  contrlbnlary  negligence 
Is  regarded  as  a  matter  of  defense,  and. 
while  tbe  authorltlefl  are  few,  In  such 
states  tbe  rule  as  to  charging  It  ia  an  an- 
swer or  plea  appears  to  be  tbe  same  as  that  ap- 
plicable to  a  charge  of  negllgenre  In  a  petition, 
dectaralloQ,  or  conipldlnt.  Price  v.  Atcbison 
Water  Co.  58  Kan.  ,'j51.  50  Pac.  450;  Neler  t, 
Missouri  P.  R.  Co.  (Mo.)   1  8.  W,  387. 

Tbe  principle  tbat  It  Is  not  auffldeat  to  aver 
mere  concluBitms  of  law.  but  tbat  the  facta  must 
be  aierred  from  which  Ihe  conclusion  of  necll- 
geDce  la  dcdiicible.  applies  precisely  tbe  «ame  to 
averments  of  negligence,  whether  urged  by  way 
of   dsfense  or   In   malnteuancs  of   an   action. 


2« 


Idaho  Supbiue  Coubt. 
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PboiDli  Ids.  Co.  t.  Moog.  T8  Ala.  28S.  56  Am. 
Beff.  SI. 

If  a  defeDdint  In  bd  action  tor  negUgMFe 
Inteudi  to  avail  bImMlf  ot  the  detenm  of  con- 
trlbutOF;  negllRence  on  the  part  ot  the  plaintiff. 
DOtwIthatRDdlng  that  nrgllgence  may  be  proTed 
■gainst  h'm,  be  muat  Hate  the  facta  upon  which 
be  nilea  from  whipb  contributory  negligence 
eaa  be  inlemd.  Mclnernejr  t.  Tlrglnla-Coro- 
llna  Chemical  Co.  118  Fed.  053. 

tor  damaKea  for  alleged  nee'Igence,  aJleglng 
that  any  damages  ■nntalned  by  the  plaintiff 
were  tlie  remit  of  bis  own  negligent  and  care- 
less acts  and  conduct  and  want  of  proper  care 
and  prudence  directly  contributing  to  produce 
the  same,  la  Inaumclenl  In  the  ohcence  of  a 
Btalement  of  the  (acta  conatltntlng  aach  contrib- 
utory Degligence.  Harrison  T.  Mlsaourl  P.  R. 
Co.  74  Mo.  304,  41  Am.  Hep.  318  :  Murray  t. 
Gatf,  C.  i  S.  F.  H.  Co.  73  Tei.  2,  11  8.  W.  125. 

Such  a  iiles.  wonld  be  required  on  motion  un- 
rulea  of  Code  pleading  repairing  the 
>  stale  the  facts  relied  on  Id  a  clear 
Ise  manner,  to  be  mads  more  Oellnlte 
and  certain.  Mclnemey  t.  Virginia-Carolina 
CSemlcal  Co.  115  Fed,  663. 

And  such  an  allegation  may  be  stricken  out. 
Harrison  t.  Ulaaourl  P.  B.  Co.  74  Uo.  364,  41 
Am.  Itep.  31R. 

And  no  evidence  can  property  be  admitted  un- 
der It.  Uorrar  t.  Gntf,  C.  *  8.  F.  B.  Co-  73 
Tei.  2,  11  S.  W.  125. 

Thus,  an  allegation  in  an  answer  In  an  action 
agalnat  a  railroad  company  under  tbe  Alabama 
employers'  I'shlllly  act  for  injuries  causing 
death,  that  tltf  plalntlFs  Intestate  waa  hlmsdf 
guilty  ot  □egligencc  which  proximately  contrib- 
uted to  hl«  alleged  Injury,  Is  demurrable  upon 
the  grouud  that  It  does  not  state  definitely  In 
what  tbe  contributory  negligence  consisted. 
Tennessee  Coal.  I.  &  R.  Co.  r.  Hcrndon,  100  Ala. 
4fil.  14  So.  2ST  ;  IionlfTllle  *  N-  B.  Co.  t.  Mar- 
kee.  103  Ala.  130,  IB  So.  511. 

And  an  allegation  In  an  answar  In  an  action 
against  a  railroad  company  for  cauring  a  Bre 
on  Its  right  of  way  which  waa  commnnlcsted  to 
property  of  the  plaintiff  on  adjoining  lands, 
that  tbe  plaintiff  was  guilty  of  negligence,  con- 
tributing to  the  Injuries  complained  of.  by  per- 
mitting rubblfdi  to  accomuiata  on  his  own  land 
adjoining  defeodsut's  right  of  way,  by  whicb 
the  fire  was  communicated  to  his  property.  Is 
bad  on  demurrer,  since  it  Is  no  defense  that 
plaintiff  had  on  bli  land  something  that  lire 
would  bum.  Pittsburgh,  C.  ft  St.  L.  B,  Co.  T. 
lllion,  Td  Ind.  111. 

And  a'  plea  by  the  defendant  in  an  action  on 
an  Insurance  policy  Issued  on  a  cargo  of  mer- 
chandise shipped  by  tbe  plaintiff,  which  was 
lost,  that  the  loss  of  the  goods  was  occasioned 
by  the  fault  of  tbe  aaeured  himself.  Is  demur- 
rable for  not  stating  the  facts  constituting  the 
fault  therein  charged.  Fh(enlx  Ina  Co.  r, 
Moog.  78  Ala.  285,  fiS  Am.  Rep.  31. 

And  a  plea  ot  contrlbolory  negligence  In  on 
action  bT  a  father  Cor  the  loss  o(  his  son,  oc- 
casioned by  the  allegnd  negligent  maintenance 
by  tbe  defendant  ot  a  reserroir,  and  Its  negll- 
mnce  In  permltUng  plaint irs  son  to  hare  ac- 
cess thereto,  that  if  the  plaintiff  suffered  any 
damage  It  waa  through  and  by  reason  of  his 
own  negligence  in  tbe  premises  and  that  ot  the 
son.  Is  defectire.  and  should  be  required  to  be 
rasde  more  definite  and  certain  on  motion. 
Price  V.   Atchison  Water  Co.  58  Kan.  551,   GO 

Tbe  claim  that  a  plea  of  contributory  negli- 
gence la  too  general,  boweTer,  and  that  tbe 
particular  facts  constituting  such  negligence 
should  bare  been  alleged,  should  be  made  In 
59  L.  R.  A. 


tbe  trial  court,  and  It  Is  too  late  when  first 
made  on  appeal.  Haynes  T.  TrentoD,  128  Mo. 
328,  27   B.  W.  622. 

And  It  has  been  held  In  a  Missouri  ease  grow- 
lug  out  of  an  attempt  by  Ote  plaintiff  to  driTe 
across  the  defendant's  railroad  traclc  In  front  of 

In  an  action  for  alleged  negligence  that  an; 
damage  suffered  by  the  plaintiff  waa  brought 
npoo  herself,  either  In  whole  or  In  part,  by  ber 
own  negligence,  contrlbntlng  directly  thereto.  Is 
suftlclent.      Neler  t.  Mhisourl  P.   E.  Co.    (Mo.) 

But  see  Harrison  t.  MISMari  P.  B.  Co.  74 
Ho.  364,  41  Am.  Rep.  318,  and  Haynes  t.  Tren- 
ton, 123  Mo.  326,  ST  S.  W.  622,  tupra. 

And  Kentucky  seems  to  have  adopted  the 
more  liberal  rule  to  tha  effect  that  an  onswst 
slleglng  that  the  piaiotlff  by  his  own  negligence 
ctntrlbuted  to  the  Injury  complained  of,  nnd 
therefore  he  alone  la  responsible  tor  his  mis- 
fortune, is  sufficient.  IjOulsTille  ft  N.  B.  Co. 
V.  Wolfe.  80  Ky.  82. 

And  Chicago,  B.  ft  Q.  R.  Co.  T.  Oyster.  58 
Neb.  1,  T8  N.  W.  359,  holds  that  a  geneni 
aierment  in  ab  answer  charging  contrlbntorr 
negligence  on  tlie  part  ot  the  plaintiff  is  good 
In  an  action  tor  negligence,  unless  assailed  by 
a  motion  to  mako  It  more  definite  and  certain: 
nnd  a  plea  In  an  action  against  a  railroad  com- 
pany for  negligently  causing  tbe  desxb  of  an 
employee,  that  the  negligence  of  plaiDtlfTs  In- 
testate contributed  to  tho  Injury,  Is  good  aa 
sgalnat  a  demurrer. 

And  In  nazal  v.  Haaren,  20  Abb.  N.  C.  235n., 
it  was  held  that  where  the  gravamen,  ot  an  ac- 
tion is  negligence,  and  tbe  answer  sets  up  con- 
tributory negligence  on  the  part  of  the  plaintiff, 
the  defendant  will  not  be  compelled,  on  motion, 
to  serve  a  bill  ot  particulars  as  to  such  contrib- 
utory negligence. 

XZIII.  OaBclMMn. 

Whl'e  the  above  note  la  a  long  one,  a  atate- 
meut  of  tbe  geneisl  rule  that  It  Is  sulBclent  In 
an  action  tor  ne^tgenca  to  state  ttas  act  by 
which  tbe  Injury  was  cauaed.  and  that  It  was 
negllg»)tly  done,  is  nearly  a  complete  summary. 
This  rule  Is  varied  snd  controlled,  however,  to 
some  eitwit  by  the  method  by  which  the  ques- 
tion is  raised,  and  by  the  character,  and  reia- 
llonshlp  of  tbe  parties  to  the  action,  and  the 
circumstances  which  give  rise  to  It.  When  the 
question  Brlses  on  genera]  demurrer,  It  la  one 
as  to  whether  or  not  such  s  method  of  state- 
ment shows  a  cause  of  action  according  to  gen- 
eral rules  of  pleading,  and  the  rule  Is  unlveraat, 
except  as  inno^iced  by  peculiar  circumstances 
or  relationship  of  the  parties,  that  it  does. 

When  the  question  arises  on  motion  to  make 
the  pleading  more  definite  and  certain,  however, 
the  opposing  party  Is  entitled  to  a  more  def- 
inite statement  ot  the  acts  causing  the  Injury 
whenever  In  the  nature  of  the  case  It  la  wllhln 
the  power  of  the  pleader  to  make  such  a  state- 
ment. The  party  allnged  to  have  been  negli- 
gent Is  entitled  lo  s  pleading  which  Intelligibly 
apprise*  him  of  tbe  esse  to  be  made  against  blm, 
wlienever  the  faLls  are  within  the  knowledge 
of  Iht  pleader,  and  not  more  peculiarly  within 
bis  own.  liut  It  Is  only  when  tite  precise  na- 
tu|«  of  tbe  charge  Is  not  apparent  that  the  ap- 
plication Is  proper.  Under  (he  practice  provi- 
sions of  some  of  the  states  a  special  demurrer 
for  uncertainty,  or  an  application  for  a  bill  ot 
particulars,  performs  the  office  of  a  motion  to 
make  more  .definite  and  certain. 

When  tbe  question  Is  raised  for  tbe  first  time 
after  Issue  Is  Joined,  all  detects  not  absolutely 
fatal  to  the  plendlng  as  ststing  s  cause  ot  ac- 
tion are  regarded  sa  naired,  the  rule  In  such 
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<u«  appeBTlDg  to  be  that  no  Sftect  can  b«  ob- 
ieet«d  to  after  Imue  Jnlned  If  It  Is  one  tbal 
mlcht  have  b^en  cured  by  ainendiDfnt. 

Wti^re  a  RBncml  alLegntlon  of  iwgllKcnce  la 
■ccnnipHnlpd  by  k  Bpcclflc  nvermetit  ot  (acta. 
however,  many  ot  tli<2  caaea  hare  limited  the 
pleader  to  the  speclHc  facta  iiTerre<L  But  the 
rule  that  a  apnlflr  aileBatlou  ot  facta  will  nat 
control  or  auperaede  a  g:eneni]  allegation  ot 
iieKtItenre.  unless  It  Bn]rma.tlTe1y  Bbowa  tbat 
there  wan  no  raiise  of  acCIoii.  la  well  sup[»rted, 
and  seems  to  be  touuded  on  rcr.son. 

Tbp  atiOTe  rulea  aro  particularly  flppllrabic 
to  antloiiB  agalnat  rallronda.  street  rallroada. 
iiDd  carrlera  lu  general,  aluce,  except,  perhaps, 
aa  against  trespaasera,  a  very  hlgb  decree  of 
fraie  la  required,  tbe  mere  fact  of  Injury  ralBlug 
■n  iDfereni.'e  to  aome  extent,  nt  leaat,  ol  negll- 
Xence.  aud  aa  a  ^neral  rule  the  facta  and  clr- 
<-vmHtBnces  of  the  Injury  are  more  nlthln  the 
kDowledge  of  tbe  rarrier  tbnn  that  of  the  per- 
HOn  Injured,  Tbe  very  act  which  caused  the 
iDjury.  bowever,  muat  be  stated,  It  belns  Insut- 
fldent.  for  example.  In  en  action  a^alnaC  a  rail- 
road company  for  aetting  Are  to  property  on 
nelgbborlDE  premlsea.  to  ullege  negligence  In 
retting  Are  on  a  right  of  way.  aince  the  glat  of 
tbe  action  In  sucb  caae  wonld  bo  nesUgence  In 
permitting  it  to  eacape  to  tbe  premlaes  of  othenL 

Tbe  aame  general  rnlet  apply  to  pleading 
negllsencG  on  the  part  of  municipal  corpora- 
tlona,  tboDgh  aa  a  genera]  rule  In  audi  casea 
notice  or  knowteilge  of  tbe  defect  canalng  tbe 
iDjurr  muat  be  alleged. 

The  peculiar  rules  ot  lavr  goTernlng  tbe  re- 
lationahlp  ot  master  and  serrant;  however,  have 
efferted  some  tnudlBcatlon  in  the  general  rules 
of  pleading  negligence  with  reference  to  a  Jif«- 
llgent  Injury  to  an  employee  or  aervant.    Wblli 
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causing  the  Injury,  and  at.ite  tiiat  It  was  neffli- 
g«nt!;  done,  tbe  relatlouablp  of  tbe  parties 
must  alMi  be  made  to  appear  so  aa  to  ahow  a 
duty  on  tha  pajrt  of  the  maater  to  the  servant. 
And  It  the  negllgenca  conilMed  in  a  failure  .o 


aupply  the  servant  witb  a  proper  place  to  woA, 
or  with  proper  Bnrroundlnga,  or  wltb  proper 
tools,  machinerr,  or  oppUancea,  It  muat  alao  ap- 
pear, as  a  general  rale,  that  the  mAster  had,  or 
should  have  had,  knowledse  of  the  defectn, 
tbough  miny  of  the  caaes  hold  tbat  where  the 
fault  consisted  of  originally  aupplying  the  aerv- 
ant with  a  detective  place  to  «i-orli.  or  wltb  de- 
fective tools,  nincblDef7,  or  nppllancei  if  dls- 
tlninilshed  from  keeping  them  In  condition  after 
haila^  aiipplled  proper  ones,  no  allegation  of 
notice  or  koonleilge  Is  necessary,  since  It  waa 
tbe  employer's  dnty  to  furnish  sate  ones.  And 
If  the  negligence  conalated  of  employing  or  re- 
taining Incompetent  or  negligent  fellow  serv- 
ants whereby  a  servant  waa  Injnred,  It  must 
be  made  to  appear  that  tbe  master  either  neg- 
ligently employed  such  Incompetent  or  neg<lgent 
fellow  servants,  or  negligently  retained  them 
after  becoming  Intormed  of  their  Incompetency 
or  negligence,  nnd  tbat  the  act  of  the  fellow 
servant  which  caused  the  Injury  was  one  dons 
In  the  performance  of  hia  duty  to  tbe  msatei 
and  (or  which  the  maiter  waa  responsible. 

Where  an  injury  grows  out  of  a  negligent 
breach  of  ofBclsl  duty  the  (acta  out  of  which 
the  duty  grew  must  be  oyerced.  but  n  profea- 
alonal  or  contractual  duty  and  Ita  breach  auBl- 
cienlly  appears  In  nn  allegation  of  (be  negll- 
-  the  professional  act  or  ot 
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est  ion. 


>f  the  act  causing  the  Injury,  and  Ibai 
It  waa  negligently  done,  is  nsually  siilllclenl 
where  the  action  grows  uiit  ot  a  breach  of  tbt 
general  duty  of  everyone  to  so  aae  bla  own  ai 
Jf>t  to  Inture  another,  though.  If  tbe  mere  iver 
ment  of  tbe  negligert  performance  of  the 


In 


Istence   .if   the 
dntv,  facts  showing  It  muat  be  alleged. 

Id  jiirladictlans  In  which  contributory  negll- 
gen<M  la  regarded  aa  matter  ot  defense  tbe  gen- 
eral, tbougb  not  unlveraat,  rrqalrcment  aeem* 
to  be  tbat  tbe  act  by  which  the  Injured  party 
l9  ail"c"d  lo  have  caused  bla  own  Injury  muat 
be  statrd,  1'.  II.  B. 


KENTUCKY    COUKT   OF   APPEALS. 


FoKflt  S.  BUBK,  Appt., 
3.  C.  B.  FOSTER. 

( KT ) 

1,  Tke  skill  rcqnlFCd  of  •  vIiT>l^»  In 

treating  a  dislocated  and  broken  bone  la  not 
limited  to  that  o(  ordlnarll;  skilful  and  pru- 
denl  physicians  of  the  vldnlty.  If  that  doea 
not  equal  the  siiill  and  prudence  possessed  by 
phyalelans  In  similar  communities. 

2.  A  pbralelan  la  not  absolved  from 
Uabllltr  tor  f»llare  to  exercise  »fov- 
cr  skin  In  a  particular  case  by  tbe  fact 
tbat  the  result  la  as  good  aa  Is  usually  ob- 
tained In  like  cases: 

(October  2J,   1002.) 

APPEAL  by  plaintiff  from  a,  judgment  of 
the  Circuit  Court  for  Owen  Count;  in 
favoT  of  defendant  in  am  action  brought  to 

physician  or  surgeon   must  eierdae,   see   alao 
WUtesell  V.  HUl   (Iowa)   37  L.  R-  A.  BSD,  and 


recover  damages  for  tnalpradice  in  the 
treaiment  «f  plaintiff's  brtdcen  and  dislo- 
cated arm.     Reversed. 


for  appellant. 
MessTf.   Hoodf   ft   Bonmc   and   Uad- 
MKf  ft  Bott*  for  appellee. 

0'Be*r,  J.,  delivered  the  opinion  of  the 

Appellant  brought  this  suit  against  ap- 
pellee, a  physician  and  surgeon,  to  recover 
damages  for  the  alleged  careless  and  negli- 
gent treatment  o(  appellant's  broken  and 
dislocated  arm.  The  original  injuiy  was 
caused  by  the  overtuminK  of  appellant's 
wagon,  the  tenm  becoming  frightwied,  run- 
ning away  with  the  wagon,  and  dragging 
appellant  over  frozen  and  roup'h  ground  for 
quite  a  distance,  fracturing  his  arm  in  one 
or  more  places  between  the  elbow  and 
shoulder,  and  dislocating  the  arm  at  the 
shoulder  joint.  The  bone  broken  was  the 
humerus.  The  dislocation  waa  the  slip- 
ping, pushing,  or  wrenching  the  head  of  the 
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huiiiP4Us  from  the  glenoid  cai'ity.  Within 
an  hmii'  after  the  arcidtnt  ap!>el1oc  was 
called  in  to  attend  the  in  juries.  It  is 
charged  (hat  he  failed  to  discover  the  dis-' 
localioii,  and  therefore  failed  to  treat  it. 
The  coii^equenco  was.  ns  alleged,  that  the 
niuticles  of  this  arm  have  atrophied,  the 
shoulder  joint  is  stilTened,  and  tbii  arm  is 
now  practically  uaelean.  All  a^ree  that, 
when  disoovered,  some  months  later,  it  was 
too  late  to  remedy  the  mutter.  It  is 
charged  that  appellee's  failure  to  discover 
and  treat  the  dislocation  was  because  of  his 
negligence  and  lack  of  proper  care  and  dili- 
^;enc&  Appellant  and  appellee  each  lived 
in  the  vicinity  of  Monterey,  in  Owen  coun- 
ty. Monterey  ia  a  village  on  the  Kentuckj- 
river,  but  not  on  any  railroad  line.  It  ia 
not  claimed  that  the  fractures  were  not 
properly  treated.  They  have  healed,  and 
apparently  in  good  condition.  The  whole 
case  turny  upon  the  nature  of  the  examina- 
tion given  appellant  by  appellee,  and  ap- 
pellant's duties  in  that  respect.  That  ap- 
pellee did  not  discover  the  dislocation  is  ad- 
mitted, as  it  is,  of  courae,  that  he  did  not 
treat  it.  That  it  could  have  been  discov- 
«^  by  an  ordinary  examination  does  not 
seem  to  admit  of  doubt.  Aa  to  the  manner 
of  treatment  that  should  have  txxn  given 
to  it,  there  is  some  conflict  in  the  evidence. 
The  circuit  court  gave  the  jury  the  follow- 
ing instructions  as  enihraoiny  tie  law  of 
this  case:  "(')  The  court  instructs  the 
jury  that  if  they  believe  from  all  the  evi- 
dence in  thin  case  that  the  defendant,  in  set- 
ting, dressing  and  treating  the  plaintifTs 
arm,  did  not  exercise  that  df^ee  of  skill, 
care,  and  attention  which  ordinarily  skilful 
and  prudent  physicians  and  Burgeons  in  the 
vicinity  would  have  used  in  a  like  injury, 
then  the  jury  should  And  for  the  plaintifT 
such  damages  aa  they  believe  from  the  evi- 
dence he  has  sustained,  if  any,  not  to  ex- 
ceed $10,000,  the  amount  claimed  in  the  pe- 
tition, and  in  estimating  the  damage  the 
jury  should  consider  the  physical  pain  suf- 
fered by  the  plaintiiT  on  account  of  such  un- 
skilful and  careless  services,  and  the  im- 
pairment of  hia  ability  to  earn  money  on 
account  tliereof.  {2)  The  court  instructs 
the  jurv  that  if  thty  believe  from  all  the 
evidence  in  this  case  that  the  defendant,  in 
setting,  dressing  plaintiff's  arm,  used  and 
exercised  that  degree  of  skill,  care,  and  at- 
tention that  ordinarily  skilful  and  prudent 
physicians  am'  surgeons  in  the  vicinity 
would  use  in  setting,  dressing,  and  treating 
a  like  injury,  then  the  jury  should  find  for 
the  defendant.  (3)  The  court  instructs  the 
jury  that,  although  they  way  believe  from 
all  the  evidence  in  this  case  that  the  defend- 
ant failed  to  exercise  that  degree  of  skill, 
core,  and  attention  in  setting,  dressing,  and 
treating  plaintifTs  arm  which  an  ordinarily 

Erudent  and  skilful  physician  and  surgeon 
I  that  vicinity  would  have  exercised  in 
treating  a  like"  injury,  yet  if  the  jury  fur- 
thOT  believeH  from  the  evidence  that  the  re- 
sult ia  as  good  as  is  usually  obtained  in 
like  c 


'  ever  on  account  of  his  permanent  injury,  if 
there    is    any."      Under   these    instructions 

the  jury  found  for  the  defraidant. 

For  appellee  it  ia  claimed  that  this  court 
approved  this  set  of  instructions  (though 
this  fact  is  not  to  be  gathered  from  th« 
opinion)  in  Alexander  v.  Menefee,  23  Ky. 
L.  Rep.  1151,  04  S.  W,  856.  In  that  action 
the  patient  had  recovered  a  judgment 
against  the  physician  under  the  instruc- 
tions referred  to,  and  the  latter  had  ap- 
pealed, claiming  that  these  instructions 
were  prejudicial  to  him,  in  not  being  suffi- 
ciently liberal.  The  case  was  affirm^,  this 
court  holding  that  the  instructions  were  as 
favorable  to  the  defendant  as  he  was  enti- 
tled to.  This  is  by  no  means  an  approval 
of  the  instructions.  It  leaves  the  question 
o|>en  so  far  as  thf^  affect  the  rights  of  the 
other  party.  In  Hickffrson  v.  Keely,  21  Ky. 
L.  Rep,  1257,  54  S,  W,  B42,  this  question 
was  not  involved  in  the  decision.  Ah  has 
been,  stated.  Monterey  is  a  village,  some- 
what isolated,  and  in  a  rural  community. 
The  number  of  physicians  residingandprac- 
tiaing  in  that     vicinity"  is  not  Suhown,  but 

Eresumably  they  are  iu>t  numeroua.  It  will 
i  observed  that  the  court,  by  the  instruc- 
tions given  the  jury,  restricted  the  akill,  at- 
tention, and  prudence  required  of  the  phy- 
sician in  this  caae  to  such  as  was  exercised 
by  "ordinarily  skilful  and  jprudent  physi- 
cians and  surgeons  in  that  vicinity  in  treat- 
ing a  like  injury."  There  are  some  caaes 
which  limit  the  physician's  liabilities  by 
this  standard.  So  far  as  this  state  is  con- 
cerned, we  sre  not  aware  of  any  reported 
case  where  we  have  approved  of  this  doc- 
trine. It  may  be  that  in  any  given  com- 
munity— a  rural  one,  sparsely  inhabited- — 
thbre  may  be  only  one  or  two  physicians, 
and  they  may  each  be  utterly  incompetent. 
and  he  what  Is  popularly  termed  a  "quack." 
Should  the  law  permit  such  a  one  to  hold 
himself  out  aa  a  member  of  this  learned 
profession,  and  invite  the  confidence  and  re- 
liance of  tho^e  Buffering  from  serious  inju- 
ries and  ailments,  ao  as  to  engage  his  serv- 
ices, and  then,  though  he  is  a  mere  bun- 
gler and  an  ignoranms,  an  empiric  of  the 
loweet  degree,  allow  him  to  escape  liability 
for  his  negligence  and  lack  of  skill  upon  the 
plea  that  he  and  his  associates  in  the  pro- 
fession in  that  community  are  all  of  a  kind. 
and  none  of  them  have  either  sense,  care. 
or  capacity!  The  mere  statement  of  the 
proposition  would  seem  to  carry  with  it  its 
answer.  In  Qravtm  v.  Boener,  56  Ind.  497, 
it  was  said:  "It  will  not  do,  aa  we  think, 
to  say  that,  if  a  surgeon  or  physician  has 
exercised  such  a  degree  of  skill  as  is  ordi- 
narily exercised  in  the  particular  locality 
in  which  be  practises,  it  will  be  sufficient. 
There  might  be  but  few  practising  in  the 
given  locality,  all  of  whom  might  be  quacks, 
ignorant  pretenders  to  knowledge  not  pos- 
sessed by  them;  and  it  would  not  do  to  say 
that,  because  one  possessed  and  exercised  bh 
much  skill  as  the  other,  he  could  not  be 
chargeable  with  the  want  of  reasonable 
skill."  See,  too,  KeUet/  v.  Bay,  8*  Ind. 
IBQ,  and  Smolhert  v.  Hanka,  34  Iowa,  28G, 
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11  Am.  Kep.  141.  On  the  other  hand,  it 
must  be  recognized  that  the  most  efficient 
and  talented  in  the  profession  generally, 
and  veij  uatumllj,  seek  better  and  more 
lucrative  flrids  for  employntent,;  that  those 
living  in  a  sparsely  settled  neighborhood 
will  not  have^  in  any  probability,  the  ex- 
perience, tiie  opportunity  for  acquiring 
skill  by  practice  in  such  cases,  that  comes 
to  the  practitioner  of  medicine  and  surgery 
in  the  city.  It  genwally  follows,  then,  that 
the  practitioners  in  rural  localitiee  have 
not  the  same  high  degree  of  sidll,  or  knowl- 
edge, or  education  that  may  be  found  in 
large  cities  and  populous  communities.  As 
the  physician  engages  to  bring  to  bear  upon 
the  case  only  such  skill  and  care  as  is  or- 
dinarily practised  by  others  of  the  same 
profession  in  like  situation,  his  liability 
should  be  measured  by  that  standard.  We 
think  the  sounder  rule  is,  not  that  the  phy- 
sician's skill  and  degree  of  attention  should 
be  measured  by  those  of  his  community,  but 
by  such  as  is  exercised  generally  by  physi- 
eians  of  ordinary  care  and  skill  in  similar 
commintitiee.  As  said  in  Small  v.  Howard, 
128  Mass.  131,  35  Am.  Rep.  363:  "He  was 
bound  to  possess  that  skill  only  which 
physicianB  and  surgeons  of  ordinary  ability 
and  skill,  praetisin);  in  similar  localities, 
with  opportunities  for  no  larger  experience, 
ordinarily  potwess." 

The  third  instruction  given  is  also  errone^ 
ous.  In  addition  to  the  criticism  already 
discussed,  to  which  it,  too,  is  subject,  it  pre- 
cludes a.  recovery,  whatever  the  defendant's 
negligence  or  lack  of  skill,  "if  the  result  is 
aa  fSoA  as  is  usually  obtained  in  like  eases 
aimilarly  situated,"  It  is  known  of  all 
men  that  many  cases  of  injury  or  illness  are 
recovered  froiii  without  any  medical  atten- 
tion, while  manv  others  of  the  same  kind 
do  not  racover,  although  apparently  the  best 
medical  attention  is  given.  What-the  pro- 
portions are  might  be  impossible  to  deter- 


mine. It  is  equally  well  known  that  tws 
or  more  cases  of  apparei.t  similarity,  treat- 
ed by  the  same  treatment,  and,  indeed,  by 
the  same  physician,  may,  and  often  dD,have 
directly  opposite  results  as  to  recovery.  We 
think,  when  a  physician  undertakes  to  give 
his  attention,  care,  and  skill  to  a  given  casft 
of  injuiy  or  disease,  the  patiokt  is  entitled 
to  the  chance  for  the  better  results  that  are 
supposed  to  come  from  such  treatment,  and 
are  accorded  by  the  science  of  his  pro- 
fession to  a  proper  treatment.  That  the 
patient  might  have  died  in  spite  of  the 
treatment,  or  that  "ordinarily"  tiey  did  die 
in  such  cases  (as  formerly  in  cases  of 
cholera,  smallpox,  etc.),  is  no  excuse  to  the 
physician  who  neglects  to  give  his  patient 
t^e  benefit  of  the  chance  involved  in  a  prop- 
er treatment  of  his  case.  That  no  treat- 
ment would  avail,  or  that  ordinarily  care- 
ful treatment  would  not,  might  be  shown, 
if  the  ca.^e  no  warranted.  In  this  ease  the 
patient  was  entitled  to  an  ordinarily  care- 
ful and  thorough  examination  of  his  inju- 
ries, such  aa  the  cireumstancea  attending 
their  infliction,  the  condition  of  the  patient 

If  the 


dislocation  was  discoverable  by  such  e 
ination,  and  if  the  physician  ^elt  that  be- 
cause of  lack  of  appliances  or  lack  of  ex- 
perience he  was  unable  to  treat  any  pecu- 
liar fer.ture  of  the  injury,  it  was  at  least 
the  right  of  the  injur«l  malt  to  be  apprised 
of  his  condition,  that  he  might  call  in  more 
skilled  attention  if  he  desired. 

Whether  the  verdict  is  sustained  by  the 
evidence  need  not  be  discussed  in  view  of 
the  conclusions  to  which  we  have  arrived 
on  other  points  of  the  ease. 

Judgment  reveratd,  and  remanded  for  a 
new  trial  under  proceedings  not  inoonaiat- 
ent  herewith. 

Rehearing  denied. 


MAINE  SUPREME 
Joseph  B.  PEAKS 
MelviD  D.  HUTCHINSON. 

(M  He.  530.) 

a.  \  married  wonan  iniir  contract  to 
permit  lier  tmalmntf  to  erect  a  bnild- 
tns  on  her  IsBd.  wblch  ebnil  i«maln  his 
propertv,  under  a  statute  empowecluB  her  to 
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name  (or  any  lawful  puriKMK."  and  to  con- 
tract with  her  husband  equally  as  with  any- 

S.  A    balldlnic    erected    OB    atoae    *•■«■ 
■et  la  the  irroaad  on  Knothcr'a  land. 

under  a  parol  agreement  (hat  It  shall  re- 
main the  prupertr  ol  the  builder,  does  not 
pass  by  a  canveyance  of  tbe  land  to  a  bona 
fide  purcbaser  for  value  and  without  notice 
o(  the  Bgreement. 

(August  ze,   ie02.) 


Note.— A-.    to    ripbt    of    husbBBd    to    crops 

raised  by  him  on  wlte^s  land  under  agn^ement 

11  L,  11,  A,  510, 

irtlh  bei   that  he  may  LIU  (he  laad  (or  bin  dwd 

As  lo  cfTec't  of  sKreenient  to  prevent  flxtores 

benellt.    ace.    In    this    series.    Plalstpd    v.    Hair 

from  bccomlug  part  of  realty,  see  McFadden  v. 

(Mass.)  5  I.,  R,  A,  684, 

(Or,)   10  L.  R.  A.  441.  and  note;  German  Sav. 

For  a  caw  In  this  series  holding  that  a  bam 

&  L,  Soc,  V.  Weber  (Wash,)   38  L,  R.  A.  26T : 

placed  by  the  owner  on  his  own  land,  thoudh 

Kuller-Wsrren  Co.   v.   Barter    <Wla,)    r.3   L.   R, 

■opportFd  by  atonea  restlDE  on  tbe  surface,  bc- 

A.    60.T;    Anderson   v.    Creamery   Package   Mfg, 

conieB  a  piirt  of  the  real  estate,  see  Leonard  v. 

Co,  (Idnho)  ae  L.  Et,  A.  .i!>5 :  and  Scbellenbenc 

riou^h    {N.  Y.)    16  L.  R.  A.  805. 

V,   De(rolt  Heating  ft  LIgbtIng  Co.   (Uich.)    B7 

Kot  Louse  erected  on  mud  sUls  resting  upon 

L.  K.  A.  632.                                       t  -                 \ 
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EBPORT  bf  tlie  Supreme  Judicial  Court 
for  Piscataquis  County  for  the  opiaicoi 
of  tile  full  bench  of  a  suit  to  obtain  poeaes- 
UOD  of  a  atable.     Judgment  for  defendant. 
Tbe  facts  are  stated  in  the  opinion. 
Mr.  J.  B.  PflBka  for  plaintiff. 
Measra,  Heuir  H-odsoa  and  Frask  IL 
Gnemaey  for  defendant. 

WkltehoBae,  J.,  delivered  the  opinion  of 
tbe  court : 

This  is  a  process  of  forcible  entry  and  de- 
lAiDBT,  commenced  by  the  plaintiff  af^nst 
tbe  defendant  as  a  disseisor  to  obtain  poa- 
seasion  of  "a  certain  stable"  situated  on 
land  therein  described,  and  alleged  to  be  a 
part  of  the  realty.  The  defendant  pleads 
the  general  isaue,  and  for  a  brief  statement 
of  his  defence  says  that  the  stable  in  ques- 
tion was  erected  by  him  with  bis  own  meaii!* 
upon  the  lot  described  in  the  plaintiff's  dec- 
laration, with  tbe  knowledge  and  consent  of 
his  wife,  Susie  M.  Uutohinson,  who  had  title 
to  the  lot,  with  the  dwelling  kouiw  thereon, 
hetam  her  marriage.  The  plaintiff  claimx 
title  If}'  virtue  of  a  conveyance  from  Susie 
M.  Hutchinson  of  the  real  estate  on  which 
the  stable  is  standing.  The  oatte  comes  to 
this  court  ou  report. 

It  appears  from  the  facts  admitted  that 
Susie  M.  Hutchinson,  the  n-ife  of  the  defend- 
ant, commenced  a  libel  for  divorce  against 
him  on  tbe  30th  day  of  September,  1898; 
that  the  ptainfJfF  acted  as  her  attorney  in 
the  prosecution  oi  the  libel,  and  continued 
to  act  aa  her  attorney  until  October  3,  ISSS, 
when  she  gave  him  a  deed  of  the  land  de- 
scribed in  this  complaint,  "with  all  the 
buildings  situated  on  said  lot;"  and  the  fol- 
lowing day  the  plaintiff  commenced  this 
process  of  forcible  entry  and  detainer. 

it  appears  from  tbe  uncontroverted  testi- 
mony of  the  defendant  that  in  1892,  when 
he  and  his  wife  were  occupying  tbe  house  on 
the  lot  in  questiou,  it  was  agreed  betweeii 
them  that  he  should  build  a  stable  on  the 
lot  at  his  own  expense,  and  that  the  stable 
should  he  and  remain  bis  property.  In 
pursuance  Of  this  agreement,  tbe  defendant 
erected  the  stable  in  question,  32  fe^'t  long 
and  28  feet  wide,  paying  for  all  the  labor 
iind  materials  with  his  own  money,  Tlie 
stable  was  supported  l^'  24  granite  posts 
set  in  the  ground,  and  was  situated  about 
25  feet  from  the  house.  The  next  year 
olLer  the  erection  of  the  stable  a  shed  was 
constructed  to  fill  the  apace  between  tlie  sta. 
ble  and  tlie  ell  of  tbe  house,  but  without 
joinini;  the  sills,  A  serviceable  connection 
was  thus  made  between  the  nhed  and  sta- 
ble. 

Upon  these  facts  the  plaintiR  contends,  in 
the  first  place,  that  the  agreement,  between 
the  defendant  and  his  wife  with  respect  to 
the  stable  was  not  a  contract  which  a  mar- 
ried woman  had  authority  to  make:  but  he 
further  contends  thai,  if  this  contract  is 
held  to  be  a  valid  one  as  between  the  par- 
lies, he  wan  an  innocent  purchaser  of  the 
real  estate  for  value,  witliout  notirc  of  any 
agreement  that  tlie  stable  should  remain 
personal  property,  and  that,  in  any  «vent, 
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it  passed  to  bim  as  a  part  of  the  real  es- 
tate under  his  deed  of  October  3,  1899. 

In  support  of  his  first  propoution  the- 
pLiintitT  cites  Doak  v.  Wiaicell,  38  He.  609, 
in  which  it  was  held  tbat  a  married  woman 
was  not  competent  to  restrict  or  enlarge  tbe 
rights  of  her  husband  over  her  property,  or 
to  contract  with  bim  in  reference  to  it;  tbat 
the  busbar's  interest  in  the  real  estate  of 
hia  wife  was  acquired  l^  operation  of  law, 
and  not  by  conti'acti  and  tbat  her  consent 
to  the  erection  of  buildings  on  her  land  liy 
lier  husband  was  of  no  effect.  But  on  ex- 
amination of  tbe  facts  upon  which  that  de- 
cision rests  clearly  shows  that  it  is  not  att 
authority  in  the  present  case.  In  that  case 
the  parties  were  married  in  1831,  and  the 
buildings  in  question  were  erected  by  the 
husband  on  the  laud  of  bis  wife  in  IttSf, 
long  prior  to  tbe  passage  of  the  most  im- 
portant legislative  enactments  in  tbia  state 
enlarging  tbe  rights  of  married  women. 

In  Btake  v.  Blake,  64  Me.  177,  the  par- 
ties were  itiarried  in  18G9,  and  the  building 
there  in  question  was  erected  by  the  hus- 
band on  the  land  of  his  wife  in  the  year 
1870.  Between  1839  and  1870  there  had 
been  twelve  difTerent  enactments  of  tbe  leg- 
islature, including  the  broad  and  CMnpre- 
hensive  one  of  18(16.  all  designed  t«  eDlaTge- 
a  married  woman's  powers  respecting  the 
preservation  and  pro^tion  of  her  separate 
property  and  personal  riglits.  The  act  of 
13611  (chap.  52)  was  as  follows;  "Tbe 
contracts  of  any  married  woman,  made  for 
any  lawful  purpose,  shall  be  valid  and 
binding,  and  may  be  enforced,  in  the  name 
iiiaiincr  us  if  she  were  sole."  The  provi- 
sions of  all  these  enactments  appear  in  a. 
condensed  form  in  chapter  61  of  the  Re- 
vised Statutes. 

It  was  accordingly  held  in  that  case  tbat 
a  man  who  had  built  an  addition  to  tbe  lia- 
ble, and  made  valuable  improvements  on  the- 
houi^,  standing  on  the  land  of  his  wife,  un- 
der her  promise  to  pay  for  Ihem,  wan  enti- 
tled, after  a  dissolution  of  the  marriage  by 
divorce,  to  recover  for  such  improvements 
and  expenditures.  Quoting  the  first  four 
Mictions  of  chapter  61  of  t!ie  Revised  Stat- 
utes of  1871,  the  court  says  in  the  opinion; 
"if  the  wife  can  convey  to  lier  husliand.  she 
iiiav  be  bound  by  the  covenants  of  her  deed. 
Tf  tbe  husband  is  liable  for  the  rent  of  hJ4 
i^ife's  estate  to  her,  she  is  none  the  \evt 
bouftd  to  the  faithful  performance  of  tlie 
covenant.^  contained   in  such   lease.     .     .     . 

"The  result  is  that  the  wife,  having  the 
general  an<l  unrestricted  power  of  making 
any  ond  all  contracts  in  relatitm  to  her  es- 
tate, its  "Ulle.  lease,  improvement,  with  the 
further  right  to  make  contracts  for  any 
lawful  purpose,  may  contract  with  whomso- 
ever she  may  choose.  She  may  contract, 
with  her  husband  equally  as  with  anyone 
else."  See  also  WentKorth  v.  Wenticorth, 
on  Me.  247. 

It  is  true  that  in  Raggett  v.  Burlcu-  91 
Me.  fi42,  41  L.  R.  A.  362,  40  Atl.  561.  it  was 
held  that  the  disabilities  of  the  wife  have 
not  been  so  far  removed  by  our  enabling; 
statutes  as  to  empower  her  to  form  a  busi- 
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/  the  partiteTship.     Among  the 

coDClUEiOD  is  the  fact  that  in  the  revision 
of  the  atatutes  (ch&p.  61,  |  4,  Rev.  Stat. 
1971  and  IBflS)  a  married  woman  is  made 
liable  onty  for  debts  contracted  "in  her  own 
uante."  It  ia  suggested  that  these  wordii, 
which  do  not  appear  in  the  original  act  of 
186S,  aeon  to  limit  her  pon-er  to  contract 
to  such  contracts  as  she  may  make  "in  her 
own  name,"  and  not  in  a  partnership  name. 
But  referring  to  Blake  v.  Blake,  04  Me.  177, 
■nd  Wenticorth  v.  Wenttcorth,  6B  Me.  247, 
the  court  add:  "We  make  no  decision  here 
incon^ii stent  with  thoee  decisions  or  opin- 
ions. We  do  not  decide  that  a  wife  may 
not  make  a  valid  contract  with  her  hiia- 
band,  nor  that  she  may  not  join  with  her 
huaband  in  contracts  with  other  parties, 
nor  thait  she  may  not  become  a  surety  fw 
ber  husband,  nor  that  she  may  not  make 
contracts  through  him  aa  her  agent.  All 
these    might    be    coDtracta    'in   ner    own 

So,  also,  in  Pinkham  r.  Pinkham,  96  Me. 
71,  49  Atl.  4B^  it  wu  held  that  a  wife  can- 
not bar  ber  right  and  interest  by  descent 
in  her  hu^aud's  real  estate  by  a  release  to 
hiin  during  coverture.  But  the  legislature 
had  previously  specified  the  methods  by 
which  dower  might  be  barred  (Rev.  Stat, 
chap,  ei,  S  6,  chap.  103,  H  7-9)  ;  and  it 
was  considered  that  such  important  provi- 
aiooa  of  existing  law,  designed  expressly  for 
the  protection  of  the  rights  of  the  wife  in 
the  estate  of  her  husband,  oueht  not  to  be 
declared  abrogated  or  superseded  by  subse- 
quent enactments,  without  a  wore  definite 
expression  of  the   legislative   purpo^te. 

An  agreement  by  the  wife  that  a  HtaUe 
erected  on  her  land  by  her  husband,  with 
hia  money,  shall  remain  his  property,  is 
readily  distinRUishable  from  thoee  in  tlie 
cases  last  cited,  and  ia  not  open  to  the  ob- 
jections which  there  prevailed.  Our  ena- 
bling statutes  during  the  last  xixty  years 
were  obviously  intended  to  confer  upon  a, 
married  woman  important  rights  and  pow- 
ers not  previously  enjoyed,  and  it  is  not  the 
province  or  the  duty  of  the  court  to  nullify 
these  statutes,  and  defeat  the  obvious  pur- 
pose of  them,  by  excluding  fron>  the  opera- 
tion of  their  general  terms  each  particular 
contract  that  may  arise  on  the  ground  that 
it  is  Dot  within  the  intendment  of  any  of 
the  acta.  If  a.  married  woman  ia  empow- 
ered to  convey,  lease,  and  manage  her  real 
estate,  to  make  any  and  all  contracts  "in 
ler  own  name  for  sjiy  lawful  purpose,"  and 
"may  contract  with  her  husband  equally  aa 
with  anyone  else,"  there  seems  to  be  no  sub- 
■tantial  reason  why  the  agreement  in  ques- 
tion, which  had  the  effect  to  confer  upon 
her  property  a,  benefit  without  a  burden, 
does  not  easily  fall  within  the  manifest  pur- 
pose as  well  as  the  comprehensive  language 
of  the  sUtutes-  It  ia  difficult  to  i 
of   any   contract    which   a   married 


I  meat  of  her  real  estate.  It  is  accordiiwly 
'  the  opinion  of  the  court  that  the  plaintin"4 
I  grantor  was  empowered  to  make  the  agree- 
'  ment  in  question  with  her  huxbund  that  the 
stuble  should  remain  bis  property. 

But  the  plaintiff  still  insists  that,  as  a 
bonii  fide  purchaser  of  the  real  estate  with- 
out notice  of  the  defendant's  claim  to  the 
stable,  he  ought  not  to  be  affected  by  it 
even  if  it  in  held  valid  as  between  the  orig- 
inal parties. 

The  case  diaclosea  no  evidence  respecting 
the  consideration  of  the  coni'eyance  to  the 
plaintiff  except  that  imported  by  the  seal 
and  the  recital  in  the  deed  that  it  was  "in 
I'onaideration  of  $1,000  paid"  hy  the  plain- 
till'.  It  has  bren  seen  that  the  plaintiff  wa» 
acting  aa  attorney  for  his  grantor  at  tlic 
time  of  this  conveyance  to  him,  and  com- 
menced this  process  the  next  day  after  he 
received  the  deed.  The  defendant  contends 
that  the  court  would  be  authorized  to  infer 
from  these  circurostances  that,  as  tlic  wife 
could  not  maintain  an  action  against  her 
liusbaud  in  her  own  name,  the  conveyance 
was  made  to  the  plaintiff,  her  attorney,  for 
the  sole  purpose  of  instituting  this  process, 
and  that  he  roust  have  bad  notice  of  the 
cojitr<it'<'i  xy  in  regard  to  the  stable. 

If  it  lie  assumed,  however,  tbat  the  plain- 
tiff u'.is  H  linna  fide  purchaser  for  value, 
without  notice,  his  contention  that  tlie 
,  stable  pasiied  to  him  aa  a  p..rt  of  the  realty 
is  not  supported  b^  the  rule  of  law  which 
has  hitherto  prevailed  in  this  state  in  this 
class  of  cases.  RuKaell  v.  Richards,  10  He. 
421).  25  Am.  Dec.  254 ;  Hilborne  v.  Brown, 
\i  ile.  1C2,  and  Tapley  v.  Smitk,  18  Me.  12, 
established  the  principle  that  a  buildiof; 
erected  by  one  man  on  the  land  of  another, 
by  his  permission,  reinaina  the  personal 
property  of  him  who  erects  it,  and  does  not 
pass  by  a  conveyance  of  the  land  to  a  thitil 
person,  although  from  its  character,  pur- 
pose, and  mode  of  use  it  appears  to  lie  a 
part  of  the  realty,  and  the  coitveyaiice  i»  to 
a  bona  fide  purchaser  witiiout  notice.  These- 
decisions  hik-e  never  been  overruled  in  this 
state,  althouj-li  it  must  be  admitted  that 
they  have  been  somewhat  discredited  by  the 

detisiooH,  and  the  rule  established  by  them 
is  undoubtedly  contrary  to  the  great  weight 
of  authority  relating  to  this  ijuestion.  In 
Fifiiid  V.  Maine  C.  R.  Co.  B2  Me.  77,  the 
court  says:  "The  case  of  Buaaell  v.  Rieh- 
ardt,  10  Me.  429,  25  Am.  Dec.  254,  and  sub- 
sequent cases,  establish  the  doctrine  he/e 
that  bona  fide  purchasers,  who,  even  with- 
out notice,  acquire  title  to  land,  arc  not  en- 
titled to  claim  such  structures  as  a  house, 
store,  or  mill  standing  on  the  land  at  the 
time  of  purchase,  if  such  buildiii;;s  were  nt 
■uch  time  the  property  of  a  third  person, 
although  from  their  situation  upon  the  land 
they  had  the  appearance  of  being  a  part  of 
the  realty.  The  case  of  Ruasetl  v.  RiVft- 
arda  does  not  accord  ivith  the  adjudpi'il 
cases  in  Massachusetts  and  New  Hnm]!- 
shire  in  this  respect,  and  the  general  cour-» 
of  decisions  is  rather  opposed  to  it.  See 
enumeration  of  cases  compared  in   the   px- 
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tensive  tkoteo  to  the  case  of  Elico  v.  Ifaicc, ' 
t  Smith,  Lead.  Chs.  »." 

Again,  in  Ihutin  v.  Cronby,  75  Me.  75,  j 
thp  court  say^;  "RusseJi  v.  Richarila,  10 
Slif.  429,  2.')  Am.  Dec.  2S4,  is  not  an  oppos-  | 
it^  aiithorilj-.  That  cane  wbb  decided  upon  1 
tfac  pround  of  estoppel,  and  even  that  case  I 
liaH  beui  a  good  deal  criticised  by  other  ; 
courts,  rertainly  Us  doctrine  is  not  to  be  \ 
extended."  I 

W'itli  lespect  to  the  effect  of  such  an  I 
iiKrcedK'iit  118  against  third  personx.  the  I 
American  &  Rn^'lish  l^ncjclopedia  of  Law  ! 
says:  -The  weight  of  authority  is  to  the  1 
«llect  that  a  subsequent  purchaser  or  mort-  . 
gagcc  of  the  land  without  notice  of  the 
u^ieenient  is  not  affected  thereby.  But  in  '■ 
Alabama,  Maine,  and  New  York  the  rule  , 
appears  to  be  otherwise,  and  a  aubsequent  ^ 
purchaser  or  mortgagee  cannot  claim  the 
chattela,  though  ignorant  of  the  agreement ' 
by  which  they  were  to  retain  tlieir  personal ; 
character."  Vol.  13,  2d  ed.  p.  e2S,  title,  j 
Eixtur€»,     And    the    numerous    authorities 


there  cited  appear  to  warrant  the  state- 
ments in  the  text.  See  also  Fuller-Warren 
Vn.  V.  Harfcr,  110  Wis.  80,  63  L.  R.  A.  603, 
85  N.  W.  6i)8,  and  elaborate  note  in  84  Aoi. 
St.  Kep.  BI37. 

In  view  of  the  general  polie^f  of  our  law 
to  constitute  the  registry  of  deeds  the  true 
source  of  information  respecting  titles  to 
leal  estate,  it  may  seem  that  the  Maine  rule 
has  no  stronger  support  in  equity  than  in 
authority,  since  under  its  operation  an 
innocent  purchaser  of  land  may  find  encum- 
brances upon  it  against  which  no  ordinary 
care  or  vigilance  on  his  part  would  afford 
any  aafceuatd  or  protection.  .But  if  it  be 
deemed  more  reasonable  and  just  that  such 
an  agreement  should  not  be  effectual  against 
any  person  except  the  orij^inaJ  parties 
thereto  and  those  having  actual  notice 
thereof,  unless  it  is  in  writing  and  recorded 
in  the  registry  of  deeds,  the  legislature  can 
appropriately  w>  declare. 

Judgment  fur  t\»  defendant. 
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1  ordliiance  autborli- 
iDg  the  rttiisal  of  permits  for  the  erection  of 
bulldinss  unless  the;  are  Co  conform  la  ilie. 
Zeneral  ihnraTter.  and  appeBriiice  Co  Ibosc 
previously  erected  In  tlie  saaie  locaiit;,  and 
to  bi'  such  as  will  uot  [«id  to  depredate  the 
value  of  surrouDdlng  Improved  or  unim- 
proved properly ;  nor  does  the  graot  o(  gen- 
eral police  power,  and  power  to  provide  (or 
Che     genera  t      welfHre.     nuthorlse     such     or- 

dlDBaLT. 

3.  Invalid    orillnitneeB    itre    not    rAtltled 

bj  a  provision  In  a  new  municipal  charter 
preaervlnj;  and  contlnuliiR  In  force  ordinances 
which  hnil  been  adopted  nnder  Che  old 


the  I  ■una  nee  of  «  pvrmil  to  erect  a 
balldinit  on  ■  city  lot  must  show  bis  rljht ' 
to  build  there.  In  order  to  abow  that  the  pe- 
tition if  lionn  fide  and  founded  on  subatan- 
tial  riKlx. 

NOTK.— As  Co  vnllditj  of  ordinance  requir- 
ing penult  for  ereclkio  of  building  or  addition 
thereto,  to  be  obtained  from  aldermen  or  build- 
ing Inspector,  see,  In  this  series.  State  v.  Ten- 
ant (N'.  C.)  15  L.  It.  A.  423.  and  Sloui  Falls 
V.  KIrby  IS.  D.)  2S  L.  R.  A.  621. 

As  to  cnastlCutlonallty  of  pidlce  r^uleCloDB 
concerning  hnlidlngs.  tee  Com.  v.  Roberts 
(UasE.)  16  L,  R.  A.  400.  and  note;  and  New 
York  lleslch  Department  v.  Trinity  Church  (N. 
y.)  37  L.  R.  A.  TIC. 

Aa  to  muDiclpol  control  ovn  erection  of 
69  L.  H.  A. 


1.  A>  ordluBHGc  vrorMlnv  tor  (h« 
SrutlBS  at  lialldlHK  vormlta  !■  not 
rendered  void  ■■  tote  by  tbfi  Invalidity 
of  >  provision  that  no  permit  shall  be 
granted  anlesa.  In  the  Jodgment  of  the  prop- 
er officers,  the  slie,  general  charact^,  or  ip- 
pearance  of  the  building  will  oKiform  Co  tbe 
general  character  of  the  buildings  previously 
erected  In  the  same  locality,  and  will  noC  in 
any  way  tend  to  dt^ceclate  tbe  vaJne  of  sur- 
ro-dndlng  property. 

(Jucke  10.  IBOZ.) 


of  defendants  in  a  mandamus  proceeding  to 
compel  defendants  to  tsaue  a  building  per- 
mit,    ffeuersed. 

The  facts  are  stated  in  the  opinion. 

Memira.  Gu»  ft  Hamnn  and  WUllam 
J.  CBrlen,  Jr.,  for  appellants: 

^Vhenever  tbe  absolute  dominion  of  an 
owner  oicr  his  property  is  restricted  by 
ordinance,  there  should  be  a.  uniform  rule 
of  action  provided,  and  it  should  not  be  left 
to  the  arbitrarv  will  of  the  governing  au- 
thorities. 

Yick-  Wo  V.  Uopktn».  118  U.  S.  3M,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064;  Baltimore  v. 
Radecke,  4D  Afd.  217,  33  Am.  Rep.  239; 
State  v.  Tenant,  IIO  N.  C.  609,  16  L.  R.  A. 

Imlialugs  generally,  see  natti  to  Olympla  v. 
Msnn  iWash.)  12  L.  K.  A.  ISO;  and  Mt.  Ver- 
non First  Nat.  Bank  v.  Sarlls  (Ind-I  13  L.  R. 
A.  481 :  also  Smith  v.  Milwaukee  Ballders'  4 
T,   Exchange    (Wla.)    30  L.   R.   A,   604. 

As  to  validity  of  ordinance  eitabllshing  build- 
ing line,  spc  Bt.  I«aLi  v.  Hill  {Mo.)  21  L.  B. 
A.  220. 

For  municipal  control  ovaf  buildings  aa  nui- 
sances, see  Eranavllle  v.  Miller  <Ind.)  38  L. 
R.  A.  161.  and  nols;  and  cases  In  note  to 
HsgeTBtown  v.  Witmer  (Hd,)  39  L.  R.  A.  OaS, 
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423,  14  S.  E.  3BT;  Vawton  v.  Belger,  143 
Ham.  598,  10  N.  E.  464;  Riehmcmd  v.  Dud- 
leu.  l^S  Ind-  112,  13  L.  R.  A.  fiS7,  23  K.  E. 
312;  Jfay  v.  People,  1  Colo,  App.  IfiT,  27 
Pac.  1010;  AnderaonY.  Wellington,  40  Kan. 
173,  2  L.  R.  A.  110,  19  PftC.  719;  Re  Frazee, 
83  Mich.  396,  30  N.  W.  72;  Barthet  v.  yeio 
Orleans,  24  Fed.  564 ;  Bitnia  FalU  v.  Kirby, 
a  S,  D.  02,  25  L.  R.  A.  821,  60  N.  W.  158; 
Winlhrop  V.  Sew  England  Chocolate  Co.  180 
Moss.  464,  62  N.  E.  969;  Atty.  Sen.  v.  Wii- 
liaau,  174  Mass.  476,  suh  nom.  Knomllon  v. 
■Hilliamt,  47  L.  R,  A.  316,  65  N.  E.  77; 
at.  Louis  T.  Hill,  lis  Mo.  G27,  21  L.  R.  A. 
226.  22  S.  W.  861. 

Whether  a  certain  use  of  propertj  is  a 
nuiaance  or  not  is  a  question  of  law  which  ^ 
the  owner  of  property  always  has  the  right 
to  have  decided  by  the  judicial  authority. 
Certainly,  the  mere  liKlaration  of  a  local 
municipal  board  could  never  be  allowed  to 
preclude  a  judicial  invebtigation  as  to  an 
•lleeed  nui nance. 

State  V.  Ifott.  61  Md.  306,  48  Am.  Rep. 
105:  1  Dill.  Mun.  Corp.  |S  308-374;  Yaies 
V.  itilicavkee,  10  Wall.  605,  19  L.  ed.  986; 
frinsville  V.  Miller,  146  Ind.  613,  38  L.  It. 
A.  161.  4S  N.  E.  1064. 

Jfr.  WUU>m  Plnkner  IP^rte  for  ap- 
pellecB. 

Jonea,   J.,   delivered   the   opinion   of   the 

This  case  originated  In  a  petition  for  a 
mBDdanius  Hied  in  the  court  of  cotninon 
pleas  of  Baltimore  cit^  by  the  appellants 
against  the  appellees  to  compel  the  latter  to 
issue  to  the  former  a  permit  to  erect  a 
building  upon  a  lot  situated  at  the  north- 
east corner  of  Mt.  Royal  and  Maryland  ave. 
nueg,  iD  the  city  of  Baltimore.  The  ease 
will  turn  upon  the  powers  and  duties  of  the 
appellees,  composing  the  appeal  tax  court, 
— a  BUbdepartroent  of  the  municipal  govern- 
ment of  Baltimore  city,  under  the  provi- 
siwiB  of  its  charter,— in  respect  to  the  isau. 
ing  of  a  permit  of  the  kind  applied  for, 
ThpH*  powers  and  duties  are  defined  in  the 
following  provisions  of  the  ordinances  of 
the  city,  now  codified  and  up  pea  ring  in  the 
City  Coile,  in  article  50,  as  i%  24,  26,  27, 
ami  28,  unii  whieh  read  a»  follows: 

■'Si^.  24.  It  Khali  not  be  lawful  for  any 
person,  without  a  permit  from  the  appeal 
Inx  court,  to  erect  within  the  limits  of  the 
cily  any  building  upon  u  new  foundation, 
whether  in  connection  with  an  existing 
building  or  not,  or  to  pull  down  any  old 
Wilding  or  part  of  a  building  to  the 
ground,  and  build  upon  the  old  foundation, 
ur  to  put  an  additional  story  upon  any 
building  or  part  of  a  building  by  increasing 
the  hcif:ht  of  the  walls;  and  any  peraon  or 
persons  who  may  build  within  the  city  of 
I^Himore  shall  be  required  to  take  out  a 
(wrmit  for  each  and  every  house  he  or  they 
may  propose  to  build. 

"Sec.  25.  All  persons  receiving  permission 
for  the  erection  of  any  special  imp  rove- 
meats  from  the  city  council  shall,  before 
commencing  the  erection  of  the  same,  obtain 
5i)  L.  R.  A. 


the  iodorseatent  of  the  appeal  taiz  eourt  oi^ 

said  permit." 

"Sec.  27.  Whenever  application  accompa- 
nied by  the  payment  of  the  cost  of  the  ad- 
vertisement provided  for  in  g  28  is  made  to 
the  judges  of  tbe  appeal  tax  court  for  a  per- 
mit or  permits  to  erect  any  new  builain|; 
or  buildings  on  any  street  or  avenue  of  the 
width  of  50  feet  or  more,  the  person  or  per- 
sons making  such  application  shall  be  re- 
quired, before  such  permit  or  permits  dial  I 
be  granted,  to  file  with  the  B.ppea1  tax  court 
a    plat   accurately   describing   the   piece   or 

farcel  of  ground  to  be  improved,  giving  the 
ront,  and  depth  thereof,  its  distance  from 
the  nearest  established  coroer  of  a  street, 
lane,  or  alley,  and  the  number  of  improve- 
ments (if  more  than  one)  proposed  to  be 
erei^d  thereon ;  also  an  accurate  descrip- 
tion of  the  frontage,  height,  depth,  mate- 
rial to  be  uxed  in  the  pnmosed  building  or 
buildings  and   the  general   appearance  and 

"Set.-.    28.  It    shall    be    the    duty    of   the 


rept  HH  hereinbefore  provided,  and  to  keep 
ft  record  of  hU  permits  issued:  provided. 
that  no  such  permit  ahatl  be  granted  unless 
in  the  judgment  of  the  said  judges  of  the 
appeal  tax  court,  or  a  majority  of  them, 
the  size,  general  character  and  appearance 
of  the  building  or  buildings  to  be  erected. 
will  conform  to  the  general  character  of  the 
buildings  previously  erected  in  the  same  lo- 
cality, and  will  not  in  any  wav  tend  to  de- 
preciate the  value  of  surrounding  improved 
or  unimproved  property;  and  provided  fur 
tbsT  that  before  any  such  permit  shall  he 
granted,  at  least  teji  days'  notice  by  adver- 
tisement inserted  in  some  daily  newspaper 
shall  be  given  by  the  appeal  tax  court  that 
application  for  such  permit  has  been  made, 
■  And  before  any  permit  shall  be  granted  to 
jerect  any  building  or  buildings  within  the 
limits  of  the  city  of  Baltimore,  the  appli- 
cant shall  first  satisfactorily  prove  to  the 
Judges  of  the  appeal  tax  court  that  provi- 
sion has  been  made  for  such  drainage  as 
the  topography  of  the  ground  requires." 

The  petition  for  mandamus  liled  by  the 
appettantn  alleged  that  the  appellant  Frank 
C.  Boetock  had  leased,  (or  a  valuable  con- 
sideration, from  a  certain  William  P.  Har- 
vey, who  was  the  owner  thereof,  the  lot  of 
ground  which  has  been  referred  to,  and  wa< 
in  possession  thereof,  with  authority  from 
Che  oivner  to  erect  thereon  the  building  for 
the  erection  of  which  a  permit  was  applied 
for,  afld  that  he  had  entered  into  an  agrw- 
ment  with  the  appellant  Edgar  M.  Noel  to 
erect,  for  a  consideration,  a  building  on  the 
said  lot.  and  that  for  the  purpose  of  ex- 
ccutint!  this  agreement  the  said  Noel  had 
duly  applied  to  the  appeal  tax  court  for  a 
permit  to  erect  said  building.  The  pctiticm 
then  sets  out  the  provisions  of  the  ordi- 
nances of  the  city  regulating  the  aoplica- 
tion  for  and  the  granting  of  permits  for  the 
ereetion  of  buildings  within  the  city,  and 
shows  upon  its  face  that  all  of  the  require- 
ments of  the  said  provi^ona  were  complied 
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with  by  the  appellants  in  making  applica- 
tion for  the  permit  nhich  they  seek  to  have 
granted  in  this  case.  The  petition  then 
ahows  that  tlie  appellees,  compoeii^  the  ap- 
peal tas  court,  refused  the  application  of 
the  appellants  for  a  permit  to  erect  the 
building  therein  indicated,  aad  passed  ta 
order  to  that  effect,  in  which  they  assigoed 
as  reasons  for  their  refusal  that  the  plane 
and  specifications  for  the  proposed  build- 
ing "presented  to  the  inspector  of  buildiiKs, 
and  examiired  by  the  appeal  tax  court,"  did 
not,  in  their  opinion,  "cooform  to  the  gen- 
eral character  of  the  buildings  is  the  said 
locality,"  and  that  the  use  i^  the  building 
proposed  to  be  erected  "will  be  for  the  pur- 
poses of  a  'zoo,' "  among  which  purposes 
was  "to  show  wild  animals,  in  reality  con- 
ducting a  continuous  circus  upon  one  or  the 
most  beautiful  strocts  in  the  city  of  Balti- 
more," It  a]Bo  appeared  from  the  petition 
that  ■  Mt.  Royal  avenue,  the  street  upcm 
which  the  buildit^  was  proposed  to  be 
erected,  was  more  than  SO  feet  in  width. 
The  ap|ielleeB  in  their  answer  adroit  all  the 
allegations  of  fact  of  the  petition,  except 
those  contsined  in  the  first  paragraph 
thereof,  which  were  that  the  appellant  Bod- 
tock  had  leased  and  was  tenant  in  posses- 
sion of  the  lot  upon  which  the  building  for 
the  erection  of  which  tbe  permit  was  ap' 
|)lied  for  was  to  bo  erected,  and  had  entered 
mto  an  njTrncnient  with  the  appellsrit  Noel 
to  construct  a  building  tbereon.  These  al- 
legations they  refused  to  admit,  and  called 
for  proof  of  tlie  same.  Tbe  defense  made 
by  the  answer  was,  in  substance  and  effect, 
that  the  appellees  had  a  discretion  as  to  the 
granting  or  refusing  of  the  permit,  and 
were  justifled  in  their  refusal  thereof  be- 
cause the  building  for  which  the  permit  was 
applied  for  "would  not  conform  to  the  gen- 
eral character  of  the  buildings  previously 
erected  in  the  same  locality,  and  would  tend 
inat«rially  t<i  depreciate  the  value  of  the 
surrounding  improved  or  unimproved  prop- 
erty." The  answer  was  demurred  to,  and 
the  demurrer  was  overruled.  Tbe  petition- 
ers then  tolned  issue  upon  that  part  of  the 
answer  which  did  not  admit  the  allcgntitnis 
of  the  petition  contained  in  the  first  para- 
graph thereof,  and  demurred  to  all  other 
parts  thereof,  which  demurrer  being  over- ' 
ruled,  tbe  petitioners  joined  issue  thereon  ! 
"as  far  as  said  answer  in  any  way  denies  I 
the  averments  of  facts  contained  in  the  peti-  I 
tion,"  The  case  was  then  tried  before  the 
court  without  a  juiy.  Testimony  was  I 
taken,  and  there  was  proof  on  the  part  of 
the  appeilanta  going  to  show  that  the  appel- 
lant Bostock  bad,  with  the  owner  of  the  lot 
upon  which  the  proposed  building  was  to  be 
erected,  a  contract,  founded  upon  a  valu- 
able consideration,  which  gave  him  tbe 
right  to  erect  a  building  upon  said  lot,  and 
that  said  Bostock  had  possession  of  the  lot 
for  that  purpose,  if  a  permit  could  be  ob- 
tained, and  that  he  bad  entered  into  an 
agrewnent  with  the  appellant  Noel,  for  a 
conaideration,  to  have  a  building  erected 
thereon.  At  the  concluiuon  of  the  testi' 
mony  the  petitioners  offered  a  prayer  to  the 
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effect  that  if  tbe  court  should  God  from  the 
evidence  (1)  "that  on  the  22d  day  of  Octo- 
ber, I90I,  the  petitioner  Frank  C.  Bostock 
was,  and  now  still  is,  the  tenant  in  posses- 
sion of  the  lot  of  ground  mentiooed  in  the 
petition,  with  authority  from  the  owner 
thereof  to  erect  tbereon  the  building  men- 
tioned in  said  petition;"  (2)  "and  that 
on  said  day  the  petititmer  Edgar  M.  Noel, 
as  agent  and  builder  for  tbe  petitioner 
Frank  C.  Rostock,  applied  fM'  the  permit 
mentioned  in  said  petition;"  (3)  "that 
then,  under  the  pleading  in  this  case,  tbe 
verdict  must  be  for  tbe  petitioners."  This 
prayer  was  refused  by  the  court,  to  which 
refusal  tbe  petitioners  excepted.  The  court 
ordered  that  the  writ  of  mandamus  be  re- 
fused, and  the  petition  therefor  be  dis- 
missed. From  thta  carder  tbe  petitioners 
have  appealed. 

It  will  be  seen  from  the  course  of  the 
pleading  and  the  nature  of  the  defense  re- 
lied upon  by  the  appellees  that  the  most 
important  and  the  substantial  inquiry  in- 
volved in  the  case  before  ua  is  as  lo  what 
lawful  discretion  is  given  to  the  appellees 
to  withhold  a  permit,  upon  application 
made,  by  virtue  of  tbe  proviso  in  the  ordi- 
nance of  the  city  regulating  the  issuing  of 
E'nnits,  which  is  embodied  in  i  28  of  tbe 
ity  Code,  and  which  reads  as  follows: 
"Provided,  that  no  such  permit  shall  be 
granted  unless  in  the  judgment  of  the  said 
judges  of  tbe  appeal  tax  court,  or  a  major- 
ity of  them,  the  size,  general  character,  and 
appearance  uf  tbe  Building  or  buildings  to 
be  erected,  will  conform  to  the  general  char- 
acter of  the  buildings  previously  erected  in 
the  same  locality,  and  will  not  in  any  way 
■  depreciate  tbe  value  of  surround- 
-  ....proved  or  unimproved  property.'' 
Treating  this  proviso  as  not  being  contained 
in  the  provisions  of  tbe  ordinances  relating 
to  the  granting  of  permits  that  have  been 
recited,  and  assuming  the  allegations  of  the 
petition  for,  mandamus  in  respect  to  the 
tenancy  and  possession  of  the  appellant 
Bostock  of  the  lot  of  grouiid  mentioned  in 
the  petition  as  tbe  site  of  the  proposed 
building  to  have  been  sufficiently  proved,  it 
having  been  admitted  on  the  face  of  the 
pleadings  that  alt  the  requisites  and  form- 
alities prescribed  by  the  ordinance  to  ac- 
company an  application  for  a  permit  to 
build  had  been  complied  with,  it  became 
the  duty,  by  the  very  terms  of  the  ordi- 
nance, of  the  appeal  tax  court  to  is4ue  the 
permit  upon  the  application  of  tbe  appel- 
lants as  made.  What  remained  to  be  done. 
therefore,  by  the  appellees,  would,  upon  the 
hypothesis  stated,  beve  become  a  plain  duty, 
and  a  mere  mimsterial  act,  which  they 
could  not  arbitrarily  refuse  to  perform; 
and,  upon  such  refusal,  mandamus  would 
lie  to  compel  tbe  performance  of  the  dutv. 
Biuji«;ioiD  V.  Ridout,  79  Md.  454,  29  Atl, 
515. 

Taking  up  now  for  consideration  the  de- 
fense set  up  by  the  appellees,  based  upon 
the  discretion  with  whicn  they  claim  to  be 
invested  perforce  the  proviso  wbieh  lias 
been   recited,   the   fundamental   qucstioa   to 
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he  (ItUrmiDed  is  wlietber  thia  proviito  is  a, 
vulid  part  of  the  ordinance  under  which  the 
uppellees  were  called  upon  to  act;  and  us 
to  thia  the  first  inquiry  is,  Was  the  corpo- 
ration, the  maj'or  and  cit;  council  of  ml- 
timore,  empowered  by  anj  proTision  of  itit 
charter  to  prescribe  the  conditions  cou- 
tained  in  the  proviso,  in  the  connection  in 
wliich  it  occurs?  As  a  guide  to  this 
quiry,  we  may  aptly  quote  from  what  was 
Maid  by  Mr.  Dillon  in  his  admirable  work 
on  Municipal  Corporations  in  relation  to 
the  construction  of  the  powers  of  such  cor- 
porutiona:  "The  fundamental  and  univer- 
sal rule,  which  is  as  reaawiable  as  it  is  nec- 
essary, ia  that  while  the  construction  is  to 
be  just,  seeking  first  of  all  tor  the  legisla- 
tive intent,  in  order  to  give  it  fair  effect, 
;et  any  ambiguity  or  doubt  as  to  the  extent 
of  the  power  is  to  be  determined  in  favor 
of  the  state  or  general  public,  and  against 
the  state's  grantee."  Then,  after  sayii^ 
that  this  19  not  so  directly  applicable  to 
municipal  as  to  private  corporations,  he 
proceeds  as  follows:  "But  it  is  equally  ap- 
plicable to  granta  of  power  to  municipal 
and  public  bodies  which  are  out  of  the 
usual  range,  or  which  may  result  in  public 
burdens,  or  which,  in  their  exercise,  touch 
the  right  to  liberty  or  property,  or,  as  it 
tnaj'  l^  compendiously  e:ipressed,  any  com- 
nwn-law  right  of  the  citizen  or  inhubitant." 
1  Dill.  Mun.  Corp.  4th  cd.  j  91,  p.  148. 
Again,  at  page  3G4.  {  317,  of  the  same 
work,  it  is  said:  "Since  all  the  powers  of 
a,  corporation  are  derived  from  the  law  and 
its  charter,  it  is  evident  that  no  ordinance 
oi-  by-law  of  a  corporation  can  enlarge,  dim- 
inisti,  or  vary  its  powers."  The  foregoing 
«ita.tioDS  are  made  as  a  clear  and  terse 
Btateutent  of  the  rules  and  principles  of 
law  applicable  to  the  case  at  bar,  and  not 
because  we  think  there  is  need  that  they 
should  be  fortified  by  citing  authority. 
Now,  undoubtedly,  the  proviso  in  the  ordi- 
nance here  under  consideration  attempts  to 
«onfer  powers  that  affect  the  citizen  id  his 
right  of  propert;  and  his  common- law 
right.  It  cannot  be  pretended  that  the  citi- 
zen has  not  the  common-law  right  to  ac- 
quire title  to  a  lot  of  land,  qualified  or  ab- 
solute, in  Q  city,  as  elsewhere,  and  to  build 
upon  and  improve  it  as  his  taste,  hi»  con- 
hie  means  may  justify,  without  taking  into 
-consideration  whether  his  buildings  and 
improvements  will  coofortn  in  "size,  gener- 
al character,  and  appearance"  to  the  "gen- 
eral character  of  the  buildings  previously 
«rect«d  in  the  msae  locality,"  even  though 
there  nught  be  thoee  in  whose  "judgment" 
Iiis  ao  building  might  in  aoroe  way  "tend 
to  depreciate  the  value  of  surrounding 
improved  or  unimproved  property."  Not- 
withsUnding  the  delicate  power  conferred 
1^  the  proviso  in  question, — a  power  to  con- 
trol the  citizen  in  the  exercise  of  important 
and  valuable  rights  of  property, — the  power 
is  conferred  in  the  rnost  vague  and  general 
terms,  and  aa  unlimited  and  (uregulated 
discretion  ie  given  to  an  agency  of  the  city 
government  thereunder  No  standard  is  set 
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ii|i  according  to  which  the  judgment  is  to 

be  exeif-isod,  inir  means  provided  by  which 
it  is  to  be  instructed  or  contrutled,  and  the 
citizen  is  left  helpless  to  question  its  ex- 
ercise in  any  particular  caae.  What  is 
meant  hy  the  "general  character  of  the 
[buildings  previously  erected?"  And  what 
lis  there  to  define  and  fix  this?  What  ia  to 
i  determine  the  locality  within  the  bounds  of 
I  which  the  conformity  of  building  provided 
I  for  by  the  ordioance  is  to  be  required? 
I  What  is  to  be  its  extent,  and  what  its  lim- 
ite!  What  is  the  depreciation  of  property 
against  which  the  ordinance  seeks  to  guard? 
Is  it  a  present  and  immediate  depreciation 
or  it  is  to  be  a  depreciation  which  may,  in 
the  judgment  or  opinion  of  the  appeal  tax 
court,  occur  some  time,  in  either  a  near  or 
a  remote  future,  and  which  in  fact  may 
never  occur?  A  right  to  create  power  so 
vague  and  undeHned  in  ite  scope,  so  entire- 
ly unrestricted  in  ite  exercise,  and  so  essen- 
tially arbitrary  in  ite  character,  designed 
to  abridge  importent  and  valuable  property 
rights  of  the  citizen,  if  it  can  be  conferred 
at  all  upon  a  municipal  corporatiiHi,  ought 
to  be  found  to  be  so  conferred  in  verj'  clear 
terms,  or  by  some  necessary  implication. 
Nowhere  in  the  charter  of  the  city  of  Balti- 
more can  it  be  found  that  there  is  conferred 
upon  the  corporation,  by  any  express  legis- 
lative provisloo,  the  power  implied  in  the 
ordinance  under  consideration.  Nor  can 
such  power  be  deduced  W  any  reasonable 
implication  from  any  of  the  specific  or  gen- 
eral powers  enumerated  and  granted  in  the 
charter.  The  general  powers  are  found 
enumerated  in  3  6  of  the  charter,  as  en- 
acted by  Acte  189S,  chap.  123,  Without 
tinderteking  to  quote  at  large  this  enumer- 
ation of  powers  granted,  it  may  be  allinned 
of  them  that  those  which  are  therein  con- 
tained to  authorir«  the  regulation  of  build- 
ing within  the  city  look  to  regulations  to 
guard  against  dangers  to  arise  from  an  un- 
safe construction  of  buildings,  or  fromcon- 
structing  them  of  inflammable  materials,  or 
in  such  manner  as  might  prove  offensive,  or 
deleterious  to  health,  or  in  a  way  to  involve 
danger  to  other  property,  or  to  life  or  limb. 
In  other  words,  they  are  powers  which  fall 
within  the  purview  of  what  is  known  as  tho 
"police  power."  The  proviso  under  consid- 
piation  has  no  reference  to  any  of  the  ob- 
ji'cte  specified  or  provided  for  in  the  au- 
thority given  the  corporation  to  make  regu- 
lations as  to  buildinjjs.  It  contains  no  sug- 
gestion that  it  was  intended  to  provii'.e  for 
the  public  safety,  nor  to  safeguard  the 
health  or  morals  of  the  community,  nor  to 
preserve  public  order,  nor  in  any  way  to  be 
promotive  of  any  object  which  calls  for  the 
exercise  of  the  police  power.  Under  sub- 
title "Police  Power"  of  j  a  of  the  charter, 
this  power  is  conferred:  That  the  city  may 
"pass  ordinances  for  preserving  order,  and 
securing  property  and  persons  from  vio- 
lence, danger,  and  destruction,  protecting 
the   public    and   city   property,    rights   and 

Eriviteges  from  waste  or  encroachment,  and 
)r  promoting  the  great  interests  and  insur- 
ing   the    good    govermnent    of    the    city." 
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While  thus  a.  broad  dbcretioii  is  given  the 
corporation  to  use  the  police  power,  the  na- 
ture of  the  power  ia  clearly  indicated  in 
the  terms  and  id  the  coaoectioa  in  which 
it  IB  granted,  and  the  nature  of  the  objects 
and  purposes  for  which  it  is  to  be  used  is 
pointed  out.  None  of  these  objects  or  pur- 
poses can  be  subserved  by  compelling  the 
citizen  to  coaform  a  building  which  be  may 
desire  to  erect  to  the  "general  character"  of 
the  building  which  his  neighbor  may  pre- 
viously have  erected,  nor  to  take  into  cOQ- 
aideracion  whether,  however  lawful  the 
character  of  his  structure,  or  the  use  for 
which  it  is  intended,  may  be,  its  erection 
will,  in  the  uncontrolled  opioioa  of  a  de»- 
ignatcd  BKcncy  of  the  corporation,  "in  any 
way  tend  to  depreciate  the  value  of  prop- 
erty in  an  undefined  locality.  It  is  fur- 
ther provided  in  {  6  of  the  charter  subtitle 
"Welfftre  and  Other  Powers"  that  the  city 
may  pass  "such  ordinascea  as  it  may  deem 
expedient  in  maintaining  the  peace,  good 
government,  health  and  welfare  of  the  city 
of  Baltimore.'  Thia,  in  effect,  is  but  a  rep- 
etition of  the  grant  of  the  general  power 
whicli  haa  juat  been  referred  to  as  contained 
in  nubtitle  "Police  Power"  of  this  same  sec- 
tion,  and  does  not  further  enlar^  the  scope 
of  the  powers  of  the  corporation.  Under 
thia  general  power  the  municipality,  acting 
within  the  limits  of  Intimate  corporate 
authority,  and  to  carry  out  and  maice  effect- 
ive its  lawful  powers,  may  pass  ordinances 
prescribing  ^^eneral  regiilX'tiotu  applicable 
alike  to  all  citizens,  and  by  which  each  may 
regulate  his  conduct,  and  know  his  rights 
and  his  duty  as  a  member  of  the  corpora- 
tion; but  it  is  not  consistent  with  any  ex- 
press or  implied  power  that  ia  to  be  found 
in  the  municipal  charter  that  any  individ- 
nal  or  any  agency  of  the  corporatiixi 
ebould  be  invested  with  the  unrestrained 
«Dd  unregulated  power  and  authority  to 
say  in  each  particular  case,  as  it  arises, 
what  the  good  government  and  welfare  of 
the  community  may  demand,  when  dealing 
with  and  undertaking  the  control  of  the 
rights  of  the  dtizen  in  respect  to  the  enjoy- 
ment and  use  of  hia  property,  as  has  been 
done  by  the  provision  in  the  ordinances  of 
the  city  here  brought  under  consideration, 
if  the  same  is  to  be  held  valid.  The  right 
of  the  corporation  to  confer  such  a  power 
cannot,  therefore,  be  derived  from  any  im- 
plication. Since  we  can  And  no  legiitlativo 
grant  of  authority  to  the  city  of  Baltimore, 
under  its  charter,  to  enact  the  provision  of 
uiunicipal  legislation  upon  which  we  have 
here  to  pass,  either  express,  or  to  be  implied 
from  any  of  the  legitimate  and  rect^nized 
powers  of  the  corporation,  we  are  con- 
strained to  hold  the  same  ultra  virea  and 
void. 

The  one  nt  bar  bears  a  strong  analogy  to 
the  case  of  Baltitaore  r.  Badecke,  49  Md. 
217,  33  Am.  Eep.  23S,  in  which  the  question 
was  as  to  the  validity  of  a  provision  in  an 
ordinance  giving  to  the  mayor  of  the  city 
the  power  to  revoke  permits  that  had  been 

£  anted  for  the  use  of  Hteam  engines  witb- 
the  limits  of  tbe  city.    This  court  found 
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that  ample  power  had  been  granted  to  the 
city  to  regulate  the  u«e  of  steam  engines 
within  the  limits  thereof,  but  that  the  char- 
acter of  power  attempted  to  be  ccerci^ed  in 
enacting  the  provision  of  municipal  le^^is- 
lation  there  drawn  in  questicoi  was  not  ap- 
propriate or  legitimate  to  be  implied  for 
cariying  the  granted  power  into  etfect ;  and 
the  provision  referred  to  was  pronounced 
inoperative  and  void  because  it  committed 
the  doing  of  an  act  affecting  valuable  rights 
of  tbe  citizen  "to  the  unrestrained  will  of  a 
sii^;le  public  officer,"  and  laid  down  "no 
rules  t^  which  its  impartial  execution" 
could  be  secured,  or  "partialitjr  or  oppres- 
MOD  prevent«d;"  the  court  easing  that,  if 
the  officer  chose  to  act  only  in  particular 
cases,  there  was  nothing  "in  the  ordinance 
to  guide  or  control  him."  The  characteri- 
zation of  the  power  attempted  to  be  exer- 
cised in  that  case,  and  the  reasoning  of  the 
court  in  regard  thereto,  apply  with  force 
and  pertinency  in  the  case  at  bar.  The 
case  of  BoitiiHore  v.  Radeeke,  40  Md.  21T, 
33  Am.  Rep.  239,  and  the  case  at  bar  differ 
from  the  case  of  Easton  v.  Covey,  74  Md. 
262,  22  Atl.  2SQ,  much  relied  upon  by  the 
appellees,   in  that   the  ordinance  drawn   in 

Suestion  in  that  case  was  one  regulating 
le  erection  of  new  buildings  within  t^e 
town  of  Easton,  and  the  permit  that  had 
been  refused  was  applied  for  to  authorinj 
the  erection  of  a  frame  stai>le.  There  the 
ordinanoo  locdced  to  guarding  tbe  publie 
safety,  and  was  held  to  come  within  the  po- 
lice power  which  bad  been  conferred  upon 
tlie  corporation  enacting  the  ordinance,  and 
to  be  in  consonance  with  the  ffcneral  powers 
and  purposes  of  the  corporation. 

It  is  argued  that,  though  the  authority 
to  enact  the  proviso  of  the  ordinance  here 
in  question  was  not  originally  given  by  the 
legislature,  vet  it  was  ratified  and  made  ef- 
fective by  the  3d  section  of  the  Acts  of 
1UU8,  chap.  123.  This  does  not  result  from 
a  proper  construction  of  the  section  of  the 
act  of  IBOS  referred  to.  In  the  first  place. 
only  such  ordinances  as  were  not  inconsist- 
ent with  the  act  were  ratified,  and  if  this 
ordinance  contained  provisions  that  implied 
powers  conferred  upon  the  corporation 
which  the  act  did  not  intend  to  grant,  but 
witliheld,  then  the  ordinance  was  plainly 
inconsistent  with  the  act.  But  tjie  provi- 
sion of  the  set  of  1808  which  is  here  in- 
voked as  ratifying  the  ordinance  in  question 
has  no  reference  to  validating  invalid  ordi- 
nances, nod  was  not  intended  to  have  such 
operation  and  effect.  It  was  merely  in- 
tended to  preserve  the  municipal  status  as 
to  all  laws  and  ordinances  that  might  be  in 
force  at  the  date  of  tbe  adoption  of  the 
charter  provided  by  the  Acta  of  1BS8,  chop. 
123,  and  to  continue  them  in  force,  in  the 
passing  of  the  corporation  from  the  control 
of  the  old  charter  to  that  of  the  new,  with 
the  same  eSect,  and  no  more,  as  if  the 
change  in  the  charter  hod  not  been  made. 

Ws  have  not  thought  it  necessary  to  no- 
tice specially  tbe  ground  of  the  refusal  of 
the  appellees  to  grant  tbe  permit  applied  for 
by  the  appelhtnta,  baaed  upca  tbe  all^;ed 
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nae  whicb  ttie  buildins  proposed  to  be 
erecUd  was  ioteoded  ^r.  The  ordimiKe 
in  qaestion  does  not  profess  to  give  the  ap- 
peal tax  court  the  right  or  power  to  go  into 
nich  an  inquirf  upon  application  being 
made  for  these  permit*,  ana  no  such  inquiry 
ie  within  the  scope  of  their  duty  or  their 
powers  in  that  connection.  If  the  building 
which  tbe  appellants  propose  to  erect  shall 
be  put  to  the  use  it  is  alleged  to  be  intended 
for,  and  a  question  shall  then  be  raised  as 
to  the  legnlity  of  that  use,  such  question 
will  then  Decome  one  of  interest  to  the  com- 
munity, and  of  more  serious  import  to  those 
owning  and  making  use  of  the  property  in 
•juration;   but  it  has  no  place  in  this  dis- 

We  may  take  up  now  the  action  of  the 
trial  court  upon  the  pleadinss  and  upon  the 
appellants'  exception.  Tlte  demurrer  to  tbe 
whole  ansver  of  the  appellees  was  properly 
overruled.  The  petition,  in  its  first  para- 
graph, alleged  matters  of  fact,  which  the 
answer  did  not,  admit;  and  it  was  proper 
these  allegations  as  to  the  tenancy  and  pos- 
xession  of  the  property,  and  the  ri^ht  of  the 
appellants  to  build  thereon,  should  be.  sus- 
tained hj  proof,  in  order  to  show  that  the 
petition  for  mandamus  was  bona  fide  and 
founded  upon  substantial  right.  The  sec- 
ond demurrer  to  all  that  part  of  the  an- 
swer not  embraced  la  the  denial  it  made  of 
tbe  facts  alleged  in  the  first  paragraph  of 
the  petition  ought  to  have  been  austaincd. 


appeariog  in  the  fco'eKMOg  ex- 
riews.     tie  prayer  of  the  appel- 
lant* ought  to  have  been  granted.     All  the 


facta  of  the  case,  except  thoee  set  out  in  the 
prayer,  had  been  admitted;  and,  upon  a 
tindiuf;  by  the  court  of  the  only  facts  in  is- 
sue, the  appellants  were  entitled  to  a  find- 
ing in  their  favor.  The  proof  showed  that 
Diey  had  acquired,  for  a  valuable  considera- 
tion, a  right  to  build  upon  the  lot  described 
in  their  application  for  a  permit,  and  had 
authority  from  the  owner  of  the  lot  so  to 
do,  and  were  in  po9<(eNsioa  of  the  same  for 
tbe  purpose  of  building  upon  it:  and  this 
ivaa  sufficient  to  entitle  them  to  the  permit. 
Tn  holding  that  part  of  the  ordinance  of 
the  city  upon  which  the  appellees  relied  for 
their  defense,  and  which  was  specifically 
quoted  in  stating  this  defense,  void,  the  rest 
of  the  ordinance  is  not  affected  thereby, 
since  it  can  have  full  effect  as  to  its  general 
objects  and  purposes  with  this  provifiion 
stricl;en  out.  In  the  case  of  Baltimore  v. 
Radecke.  49  Md.  217,  33  Am.  Rep.  339.  as 
also  in  the  case  of  Vaniant  v.  Barlem 
Stage  Co.  5B  Md.  330,  the  ordiimnces  dniwn 
in  question  were  only  avoided  in  part. 

It  follows  from  the  views  expressed  in 
the  foregoit»g  opinion  of  the  court  that  the 
order  of  the  court  below  refusing  tbe  man- 
damus in  this  rsse  must  be  reversed. 

Orrfer  nwocsprf  and  cause  remanded,  wift 
costs  to  the  appellant*. 


MICmOAN   8UPEEME   COURT. 
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A  prtTBte  vrar  does  aot  become  m  pab- 
ll«  *Be  br  aaer.  uader  a  itaniCe  providing 
tbat  roads  thst  have  been  used  as  eucb  (or 
ten  jesrs  or  more  shiill  be  deemed  public 
blKhwajs.  where  It  was  built  for  private  gala. 
trom  a  public  highway  to  a  private  wharf  and 
ferry  landluE.  and  bsB  always  been  malD- 
tnlned  br  private  enterprise,  the  township 
bavinic  In  do  way  Indicated  nn  Intention  lo 
accept  It.  while  the  ferrj  license  was  graniea 
an  tbe  express  condition  that  the  llceosce 
aboDld  malptalD  the  way.  aitbouKh  no  objec- 
tlaa  baa  ever  been  made  to  Its  use  by  anyone. 


Statement  by  Oraat,  3.t 

Plaintiff  was  driving  with  a  horse  and 
buggy  down  a  roadway  leading  from  the 
top  of  the  bluff  along  the  east  bank  of  the 
St.  Joseph  river,  in  fie  defendant  township, 
to  what    is    known    as   "King's   Landing." 


(October  7,  ] 
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ERHOR  to  the  Circuit  Court  for  Bcrrim 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brou){ht  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  hy  defendant's  n^ligcnce. 
Reverted. 

NoTt — For  public  user  ss  acceptance  ot  hlith- 
waj,  see  also,  Id  this  series.  Southern  I'.  R.  Co. 
V.  Ferris  (Cal.)  18  I..  R.  A.  niO,  and  note;  and 
Honncnd  v.  Kansas  City  fMo.)  51  L.  B.  A.  ITO. 
Sfi  L.  R.  A. 


ncfrligpncc  alleged  is  the  failure  t 
suitable  barriers  along  the  side  of  the  road. 
The  principal  defense  is  that  the  road  U 
not  a  public  highway,  but  a  private  road, 
and  that  the  defendant  was  under  no  obli- 
pition  to  keep  it  in  repair.  The  sole  ques- 
tion presented  for  determination  i^.  Was 
this  road  a  public  hiffhwayl  If  it  win.  de- 
fendant is  Vsble;  if  it  was  not.  thi>  defend- 
ant is  not  liable.  It  is  concedm)  that  the 
owners  of  the  land  never  dedicated  this  rood 
to  the  public  for  a  highway;  that  nt>  pro- 
ceedingB  were  ever  instituted  to  lay  il.  out 
ns  a  highway;  that  it  was  originally  n  pri- 
vate rood;  and  that  the  township  ituthori- 
ties  never  eierei.wd  any  control  o(  r  if.  and 
never  accepted  it  as  a  public  highwny,  un- 
less the  use  of  it  by  travelers  without  ob- 
jection amounted  to  such  control  and  ac- 
ceptance. Plaintiff  baaee  her  rijjht  to  re- 
cover entirely  upon  the  theory  that  this 
road  has  become  a  public  highway  by  user 
alone,    under   the    statute   (Comp.  Laws,  J 
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4061),  which  reads:  "All  highnaya  regu- 
larly established  in  parauance  ot  existine 
laws,  all  roads  that  shall  have  been  used 
aa  Buch  for  ten  yeKTe  or  more,  whether  any 
record  or  ^ther  proof  exists  that  they  were 
ever  established  as  highways  or  not,  .  .  . 
shall  be  deemed  public  highways."  The 
facta  are  mrt  in  doubt.  The  townships  of 
Sodus  and  Rofalton,  in  Berrien  county,  con- 
stitute tAwnship  5,  S.,  range  18  W.  The  St. 
Joseph  river,  a  crooked,  navigable  stream, 
divides  township  5,  range  IS,  into  about 
two  equal  parts;  one  b«iiig  Sodus,  the  other 
Royalton.  On  the  Boyalton  side  of  the  St. 
Joseph  river,  near  where  this  injury  oc- 
curred, the  land  is  bottom  land,  and  but 
little  higher  than  the  bed  of  the  river.  On 
the  Sodus  side  the  land  is  many  feet  above 
the  river  bed,  and  in  the  vicinity  where  tha 
accident  occurred  it  is  about  65  feet  higher. 
On  account  of  the  bluffs  on  the  east  side 
of  the  river,  there  lias  never  been  a  bridge 
urected  ncrops  the  river  between  the  city  of 
St.  Joseph  and  Berrien  Springs,  a  distance 
by  water  ot  26  miles,  until  within  the  last 
three  or  four  years,  when  a  railroad  and 
curriiiKe  bridge  was  built  by  the  railroad 
conipnny  nt  Somerleyton,  a  few  miles  to  the 
north  and  west  of  the  pla,ce  where  this  in- 
jury happened.  St.  Joseph  river  has  al- 
ways hfea  navigable  for  flat-bottomed  boats, 
scows,  rafts.  Hnd  the  like.  In  the  early 
days  of  the  county,  between  1860  and  1870, 
when  lands  were  being  cleared  in  Sodus 
and  vicinity,  it  was  npcei^sary  that  logs, 
wood,  and  other  forest  products  be  put  into 
the  river  and  floated  down  to  St.  Joseph,  at 
the  mouth  of  the  river.  Sawmills  were 
built  in  Sodus  township,  and  lumber  manu- 
factured and  transported  down  the  river  on 
rafts,  iwats,  and  scoWs.  The  township  au- 
thorities of  Sodus'  township  never  laid  out 
and  established  any  highway  running  down 
to  the  river.  They  had  laid  out  and  eetab- 
lished  certain  hi^na^s  running  east  and 
west  and  north  and  south,  and  had  laid 
out  and  (vt.tblishcd  a  highway  running  in 
a  northerly  and  southerly  direction  near  the 
bluff  of  the  river,  which  is  celled  in  these 
proceedings  the  "Kiver  road."  In  some 
places  this  Biver  road  is  quite  close  to  the 
bluff  of  the  river;  in  other  places  quite  a 
distanei'  away  from  the  rivtr.  The  town- 
ship had  abo.  among  other  roads,  laid  out 
and  established  a  rosd  on  the  section  line 
between  sections  10,  11,  and  12  on  the  north 
and  l.l,  14,  and  13  on  the  south.  This  road 
is  called  in  these  proceedinps  the  "Sodus 
road,"  and  extends  no  farther  west  than 
the  River  road.  Some  time  between  1850 
imd  mm  one  Golden  owned  the  land  upon 
which  the  roadway  in  question  is  now  aitu. 
nte.  Owners  of  land  along  the  river  at 
that  time  received  pay  for  banking  forest 
products  upon  their  land.  Golden,  seeing 
that  he  had  a  better  place  than  some  of  hi^ 
npighhors.  commenced  to  build  this  road  for 
his  own  gain.  About  1SG5  Golden  sold  the 
land,  including  this  roadway,  to  one  Ver- 
saw,  who  continued  to  own  it  until  shout 
1885,  when  he  sold  to  one  Gunther.  It  is 
now  owned  bv  several  parties.  Versa w, 
«9  L  K.  A. 


after  he  became  the  owner,  completed  the 
road.  A  roadway  of  some  Icind  had  exist- 
ed there  for  at  least  thirty-Qva  years  before 
the  injury.  It  wsj  also  conceded  that  tlie 
records  of  the  township  do  not-  say  any- 
thi.,g  at  all  about  this  roadway,  and  fail  to 
disclose  any  acti<H]  by  the  authorities  eon- 
coning  it.  It  commenced  at  the  intersec- 
tion of  the  Sodus  and  River  roads,  and  ter- 
minated at  the  ferry  beyond  the  Graham 
landing,  and  is  about  90O  feet  in  length. 
Its  narrowest  width  is  7  feet,  ita  greateat 
widUi  14  feet.  The  left  side  ot  the  road,  in 
going  down  the  bluff,  is  principally  clay. 
At  the  foot  of  the  hill  there  is  about  a  quar- 
ter of  an  acre  of  nearly  level  area.  A 
shanty  or  boat  dock  is  here  operated  by 
Graham.  A  small  steamboat,  called  the 
"May  Graham,"  lands  there.  Beyond  the 
shsnty  is  the  ferry  dock.  Both  docks  and 
the  ferry  are  private  propo'ty.  There  has 
never  b«>n  a  railing  or  barrier  of  any  kind 
along  this  roadway.  At  the  place  where 
plnintiff  went  over  the  eml>ankm«)t  the 
roadway  was  wider  than  at  any  other 
portion,  and  the  distance  from  the  road- 
way at  that  point  to  the  river  was 
from  25  to  30  feet.  On  the  Rt^- 
alton  side  of  the  river  a  highway  was 
laid  out  on  the  section  line  between  sec- 
tions 9  and  IS,  running  to  the  river  itself 
If  this  were  ever  established  by  the  author- 
ities, it  would  appear  that  the  last  quarter 
of  a  mile  of  it  was  never  in  fact  used  by 
anyone.  The  record  discloses  that  this  sec- 
tion-line hif^way  was  properly  established 
and  worked  until  it  reaches  the  35-acre 
tract  now  owned  by  Frank  Steimle,  and 
that  it  there  stops.  Forty  or  more  yeaie 
B^  one  Polly  Wood  owned  the  Steimle 
place,  and  had  logs  and  forest  products 
bajikcd  on  ber  place,  for  which  she  made  a 
charge.  Her  dock  or  landing  was  called 
"Polly  Wood's  landing,"  and  is  directly  op- 
posite the  so-called  "King's  landing."  In 
oMcr  to  get  to  her  landing,  people  drove 
over  her  land  from  the  public  highway.  Ko 
town  work  was  ever  done  on  the  roadway 
running  through  her  land  to  the  river. 
Frank  Steimle  bought  her  place  about  twen- 
ty-seven years  ago,  and  the  roadway 
through  his  land  still  exists  as  it  did  when 
Polly  Wood  oivned  it  Ko  public  work  has 
been  done  on  that  roadway  since  Steimle 
owned  the  land.  Many  years  before  a  ferry 
was  put  in  there,  people  having  milling  to 
do  used  this  I'olly  Wood  roadway  to  get  to 
the  river,  and  then  in  the  summer  time  took 
their  grain  across  the  river  in  boats,  and 
had  it  carted  up  the  King's  landing  road. 
■     ■'        •-^--  ■--—-    crossed  c-  "--  '- 


About 


ago    . 


Dean( 


ferry  connecting  the  Steimle 
Polly  Wood's  landing  and  King's  landing. 
This  ferry  was  operated  one  or  two  years. 
At  the  time  Deaner  operated  this  ferry  a 
part  of  the  roadwajf  in  question  alid  down, 
and  Deaner  fixed  it  at  his  own  expense. 
About  twenty.two  years  ago  Steimle  began 
operating  a  ferry  Ijctween  these  two  lund- 
ingB,  in  1802  he  petitioned  the  board  of 
supervisors  for  a  license  to  operate  a  ferry 
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across  th«  river  at  this  point.  It  wax 
granted  upon  condition  that  he  "conetTuct 
and  maintain  all  roads  snd  approaches  to 
the  Btiid  ferry  at  bis  own  expense."  St«inile, 
a  witness  for  plaintiff,  t«atiSed  as  fol- 
low?: "The  reaBon  I  worked  on  the  King's 
landing  rottd  whb  because  of  this  license, 
a.nd  also  to  keep  the  road  straight,  so  teams 
could  go  up  and  down,  and  I  could  make 
more  money  with  my  terry,"  The  owner  of 
th>!  land  across  which  this  road  runs  and 
those  who  used  it  did  all  the  work  that  was 
ever  done  upon  it,  except  a  trifling  amount, 
which  the  overseer  of  highwavs  did  in  189T 
or  1998  and  1809, — two  or  three  years  be- 
fore this  suit  was  commenced.  This  is  so 
trifling  and  so  recent  that  the  learned  coun- 
sel for  plaintiff  do  not  mention  it  in  their 
brief,  and  evidently  do  not  consider  it  of 
any  importance.  Neither  do  we.  Plaintiff 
recovered  verdict  and  judgmmt. 

MessTi.  Ii«wr«ne«  C.  Tjta  and  O'Hara 
A  0*H*T«,  for  plaintiff  in  error: 

Where  Uie  statute  declares  what  shall 
constitute  s  highway  it  j^vems,  and  a  way 
not  answering  to  the  lequirementa  of  the 
statute  cannot  be  rightfully  regarded  as  a 
highway. 

m  Am.  &  F.ng.  Enc.  Law,  2d  ed.  p.  359; 
Elliott,  Roads  &  Streets,  p.  2. 

A  public  park  is  a  public  highway. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  360; 
Stale  V.  WilkintoH,  2  Vt.  480,  21  Am.  Dec. 
560;  Pomeroy  v.  MilU,  3  Vt.  279,  23  Am. 
Dec.  207. 

So  is  a  public  alley  a  public  highway; 
but,  under  the  statute  allowing  recovery 
for  injuries  sustained  on  public  highways, 
neither  a  public , park,  nor  a  public  alley,  is 
considered  a  pufilic  highway. 

Face  V.  lonio,  90  Mich.  104,  51  N.  W. 
IS4. 

The  mere  fact  that  a  portion  of  the  pub- 
lic travel  over  a  roadway  for  ten  years  or 
more  cannot  make  such  roadway  a  highway. 

Green  v,  Belitz.  34  Mich.  512;  Speir  v. 
yew  Vtreeht,  121  N.  Y.  429,  24  N.  B,  682; 
Ifhrllhouse  V.  State,  110  Ind,  609,  11  N.  E. 
4S4 ;  Leicis  v.  New  York.  L.  B.  d  W.  R.  Oo. 
123  N.  y.  502,  26  N.  E.  357 ;  People  v.  Pn- 
drrhiU.  144  N.  V.  316,  39  N.  E.  333;  Palmer 
V.  Palmer,  150  N.  Y.  139,  44  N.  E.  988; 
Uleitiirt  v.  Frink;  94  N.  C.  487,  55  Am.  Rep. 
619:  RiUtf  T.  Brod.e,  22  Misc.  374,  50  N, 
Y.  Suw-  347 ;  State  v.  MeDaniel,  63  N.  C. 
IS  Jones  L.)  2B4;  Bttuxy  v.  Miller,  14  Mo. 
473,  55  Am.  Dec.  112;  Irving  v.  Ford,  66 
Mich.  250,  32  N.  W.  001 ;  Alton  v.  Meeuw 
TKberg,  108  Mich.  620,  66  N.  W.  571. 

A  township  cannot,  without  the  consent 
of  its  authorities,  by  the  acts  of  private 
pfTEons  merely,  have  a  hiehway  thrust  upon 
it,  and  thuH  beconie  liable  for  not  keeping 
the  same  in  repair. 

9  Am.  &.  Eng.  Enc.  Law,  2d  ed.  p.  48; 
0»wego  V.  Omeego  Canal  Co.  8  N.  Y.  263; 
apoV  v.  tfev  Vtreoht,  121  N.  Y.  429,  24  N. 
E.  692;  Paraonn  y.  Atlanta  University,  44 
Ga.  529;  KUiott,  Koads  k  Streets,  pp.  96, 
87;  Mayberry  v.  Standiah,  56  Me.  342; 
Doicnend  v.  Kanaaa  City,  156  Mo.  60,  fil  L. 
fiS  L.  R.  A. 


R.  A.  170,  56  S.  W.  902;  2  IMll.  Mun,  Corp. 
4th  ed.  i  642:  State  use  of  James  v.  Kent 
Coxnlg.  93  Md.  377,  33  L.  R.  A.  293,  35 
Atl.  n-2i  diamond  Ualch  Go.  v.  Ontonagon, 
72  Mich.  263,  40  N.  W.  418;  Conkling  v. 
MacLinaw  City,  120  Mich.  T7,  79  N.  W.  6; 
Wayne  Covnly  v.  ilillcr,  31  Mich.  460. 

The  roadway  in  question  wa«  opened  as  a 
privnte  via-j,  and  has  always  continued  to 
be  a   private  way. 

Ayreg  v.  Richards,  41  Mich.  680,  3  If.  W. 
1J9;   Elliott.  Roads  &  Streets,   p.  3. 

When  H  way  is  opened  as  a  private  pass- 
way,  and-  that  fact  clearly  appears,  it  can- 
not be  converted  into  a  public  hirfiway  by 
the  mere  use  thereof,  no  matter  now  long 
that  use  may  be  continued.    ■ 

Ball  v.  Mcheod,  2  Met.  98,  74  Am.  Dec. 
400;  SargnM-  v.  Ballard,  0  Pick.  261;  Dur- 
gin  V.  Lovell,  3  Allen.  398;  Stewart  v. 
Frink,  94  N.  C.  487,  66  Am.  Rep.  819; 
Root  v.  Com.  SB  Pa.  170,  42  Am.  Rep.  614} 
Slater  v.  Ounn,  170  Mass.  509,  41  L.  R.  A. 
208,  49  N.  E.  1018;  District  of  Columbia  v. 
Robinson,  14  App.  D.  C.  612,  Affirmed  in 
190  U.  S.  92,  45  L.  ed.  440,  21  Sup.  Ct.  Hep. 
293;  Penlland  v.  Keep,  41  Wis.  501;  Bprow 
v.  Boston  &  A.  n.  Oo.  163  Mass.  330,  39  N. 
E.  1024:  Ileitis  v.  Lincoln,  65  Neb,  1,  76 
N.  W.  1.-.5;  iMnier  v.  Booth,  50  Miss.  410; 
Inein  v.  Dirion,  9  How.  10,  13  L.  ed.  25; 
Blanehard  v.  Moulton,  83  Me.  437;  Cyr  v. 
Madore,  73  Me.  S3;  State  v.  Green.  41 
Iowa.  693;  F.ngle  v.  Bunt,  50  Neb.  359,  69 
N.  W.  070:  19  Am.  4  Eng.  Ene.  Law,  p. 
107:  Elliott,  Roads  k  Streets.  2d  ed.  S  25; 
White  V.  Bradley,  66  Me.  259;  Woshb. 
Easements  &.  Servitudes.  2d  ed.  184 ;  Frye 
V.  Highland,  109  Wis.  292.  96  N.  W.  351 ; 
ChicoTo  V.  Borden,  190  III.  430,  60  N.  E. 
915;  Illinois  Ins.  Co.  v.  Littlefield,  67  III. 
368:  Dewier  v.  Tree,  117  Ul.  632,  6  N.  E, 
506:  SfteHfto:.-c  v.  State,  110  Ind.  512,  11 
N.  E,  494;  O'Vonnell  v.  Chtoat/o  Terminal 
Transfer  R.  Co.  184  III,  308,  68  N.  K.  365; 
roo^  V.  /Jfcatur  ID  111.  App.  207;  Chicago 
V,  Chicaqo.  R.  I.  &  P.  R.  Co.  152  111.  561. 
38  N.  E.  768;  1  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  794;  Homer  Ticp.  Highiray  Comra. 
V,  Biker,  79  Mich.  551,  44  N.  W.  955;  St. 
Joseph  V.  Seel,  122  Mich.  70,  80  N.  W.  987; 
We.taon  v.  Tolsma,  117  Mich,  384.  75  N.  W. 
941. 

It  is  not  the  duty  of  the  town  to  point 
out  private  ways. 

The  town  cannot  stop  the  private  way,  or 
prevrait  any  person,  who  will,  from  travel- 
ing there,  however  dangerous  it  may  be.  If 
he  will  go  Uiere  voluntarily,  he  goes  at  his 

Chapman  v.  Cook,  10  R.  I,  304,  14  Am. 
Rep.  696. 

Even  if  the  roadway  in  question  was  a 
public  highway  for  any  pur^iose,  it  was  not 
such  a  public  highway  aa  la  conttanplatc:! 
by  act  264,  Laws  1887. 

McKrller  v.  Monitor  Ttop.  78  Mich.  486, 
44  N,  W.  412;  Fuller  v.  Jackson,  02  Mich. 
1B7.  52  N,  W.  1075. 

Messrs.  Oora  *  Hwrvey,  for  dcfoidant 
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Comp.  Laws  1867,  fi  4081;  Bumpite  v. 
Miller,  4  Mich.  160;  BlUwortK  v.  Grand 
Bapida,  27  Mieh.  250;  Campaa  v.  i>e(rott, 
104  Mich.   560,  62   N.   W.  718. 


Xdams  y.  f>-on  Ciiff*  Co.  78  Mich.  283, 
«  N.  W.  270;  Dciroit  t.  Detroit  d  Si.  R. 
Co.  23  Mich.  208;  Wicks  v.  Ross,  37  Mich. 
486;  Peninsula  Imn  Js  iMmber  Co.  v.  Crys- 
tal Falla  Ttcp.  60  Mich.  623,  27  N.  W.  BflG, 

The  public  had  acquired,  at  least,  the 
land  UBM. 

Wnyne  County  8av.  Bank  v.  Blockwell, 
84  Mich.  500,  48  N.  W.  174;  Seheimer  v. 
Price,  U  Mich.  638,  32  N.  W.  873;  Cole- 
nwn  V.  Flint  d  P.  M.  R.  Co.  64  Mich.  163, 
31  N.  W.  47. 

The  way  in  question  is  shown  to  have 
been  traveled  b?  all  who  had  occasion  to 
use  it;  and  such  use  :s  the  public  use  con- 
templateil   by  the  statute. 

Qrandville  v.  Jeaison,  84  Mich.  68,  47  N. 
W.  600. 

The  evidence  does  not  show  that  any 
sign,  or  fence,  or  that  anything,  was  locat- 
ed along  this  highway,  during  thirty  years, 
to  indicate  that  this  us«  n-aa  permiaaive. 
The  owner  and  the  township  officials  were 
fully  cognizant  of  the  extent  and  character 
of  its  use  and  the  presumption  therefore  is 
that  the  owner  intended  to  throw  the  hi(^- 
way  open  to  the  public. 

Elliott,  Roads  Sl  Streets,  2d  ed.  fg  162, 
166. 

OvAMt,   J.,   delivered  the  opinion   of  the 

Plaintiff  claims  that  thig  private  road 
has  been  converted  into  u  public  highway. 
She  bases  her  claim  solely  upon  the  statute 
above  cited,  and  insists  that  user  alone  by 
those  having  occasion  to  travel  over  it  is 
sufllcient  to  convert  it  into  a  public  bieh- 
way.  The  question,  therefore,  is,  Under 
what  circumstances  does  a  private  road  be- 
come a  public  highway  by  user,  as  provided 
by  the  statute!  This  road  was  originally 
built  for  private  gain,  over  private  grounds, 
and  to  a  private  dock  and  ferry.  The  rec- 
ord is  absolutely  barren  of  any  testimony 
tending  to  show  that  the  original  owners  of 
the  land  and  the  builders  of  this  rood  in- 
tended to  make  it  a  public  highway.  At 
what  penod  and  by  what  acts  was  its  pri- 
vate cnaracter  changed  into  a  public  one! 
It  is  true  that  for  nearly  thirty-five  years 
everyone  who  had  occasion  to  pass  that 
way  walked  or  drove  over  it  without  objec- 
tion from  the  owners  of  the  land.  Not  only 
that,  hut  those  who  built  it  and  their  suc- 
ceesors  invit«d  every  member  of  tie  pub- 
lic to  iise  it,  for  every  member  of  the  public 
paid  them  for  the  use  of  the  dock  and  ferry 
at  its  terminus.  It  is  also  true  that  for 
the  same  length  of  time  the  township  au- 
thorities took  no  action,  either  in  writing 
or  by  act,  to  indicate  that  the  township 
ever  intended  to  establish  or  accept  this 
road  as  a  highway,  or  that  they  considered 
the  township  liable  in  any  way  for  its  m 


tion   to  keep   it  in   repair.     Its  uae  by  the 

Sublic  has  been  no  other  or  different 
uring  the  past  thirty  years  than  it  was  the 
first  year  after  its  construction.  There  has 
been  no  change  in  Uie  character  of  the 
travel.  The  relations  between  the  owners 
and  the  public  have  never  changed.  Nei- 
ther has  done  anything  to  indicate  to  the 
other  that  they  understood  that  its  original 
character  had  been  changed.  The  leamiMl 
counsel  tor  plaintiff  seem  to  be  of  the  opin- 
ion that  when  one  opens  a  private  road  it 
becomes  his  duty  to  put  up  some  notice  to 
show  that  it  is  not  a  public,  but  a  private. 
way.  They  say.  in  their  brief:  "The  r«- 
ord  does  not  show  that  the  owners  of  Ibo 
land  over  which  the  road  passed  ever  did  a 
thing  to  show  that  they  considered  it  other 
than  a  public  highway;  that  no  one  who  de- 
sired to  use  it  was  ever  turned  back,  or  his 
right  to  use  it  questioned;  and  that  it  was 
usefl  as  uninterruptedly  by  the  public  aa 
^\'oodward  avenue,  in  Detroit."  It  would 
certainly  be  a  strange  rule  which  would  re- 
quire the  original  constructors  of  this  road 
to  turn  people  back,  or  question  the  right 
of  any  traveler  to  use  it,  when  the  traveler 
was  invited  to  use  it,  and  its  use  required 
the  paynient  of  toll  at  the  dock  or  feriy  at 
its  teiininus.  The  above  statement  made 
by  counsel  is  undoubtedly  true,  for,  the 
gi-eater  the  travel,  the  moic  money  for  the 
owners  of  the  dock  and  ferry.  A  private 
way  is  just  as  much  open  for  use  by  those 
who  have  occasion  to  use  it  as  is  a  public 
way.  If  Woodward  avenue,  in  Detroit, 
which  e.x.tends  to  the  water  line  of  the  river, 
and  was  so  established  originally,  had  been 
laid  out  and  constructed  to  within  only  200 
feet  of  the  river,  nnd  the  owner  of  the  land 
betiveen  the  foot  of  the  street  and  the  river 
had  opened  it  for  his  own  dockage  and  ferry 
purposes,  had  paved  it.  kept  it  in  repair, 
and  had  not  only  permitted,  but  inviled,  the 
public  to  pass  over  it  for  ferriage  to  Wind- 
sor, Belle  Isle  park,  and  other  places  upon 
the  river,  would  such  use  for  ten  or  one 
hundred  years  make  it  a  public  highway. 
take  exceedingly  valuable  property  from  the 
owner  for  a  public  use,  and  impose  heavy 
burdens  upon  the  eitv  of  Detroit  for  neglect 
to  keep  it  in  repair!  If  this  be  so.  then 
every  owner  of  land  along  the  river  front 
in  the  city  of  Detroit  and  elsewhere,  who 
builds  a  private  dock  or  establishes  a  ferry, 
and  opens  a  road  from  the  public  highway 
to  such  dock  or  ferry,  loses  the  title  to  his 
land  by  such  use.  No  case  cited  maintains 
such  a  doctrine.  The  defwidant  township 
hod  constructed  and  maintained  the  river 
road  and  the  Rodus  road  for  the  public  use. 
There  is  nothing  to  indicate  that  its  public 
authorities  ever  intended  to  adopt  this  read 
along  the  side  of  this  steep  bank  as  a  part 
of  its  system  of  highways.  A  farmer  may 
open  a  private  road  from  one  public  high- 
way  to  another  across  his  farm,  which  will 
accommodate,  not  only  himself,  but  alt  wbo 
choose  to  travel  that  way.  His  permission 
to  the  general  public  to  travel  that  ivay  is 
not  an  act  hostUe  to  his  title  or  to  his  right 
to  close  the  road  at  any  time.    So  a  manu- 
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facturer  may  establish  his  plant  in  the 
omter  of  his  landa,  ajid  open  a  road  to  the 
public  highway  upon  either  side,  and  per- 
mit the  public  to  use  it,  and  merchants  and 
peddlers  to  travel  it,  carrying  their  goods 
for  sale  to  the  houses  owned  by  him  and 
occupied  by  his  employees  and  tenants. 
But  such  use  is  permissive,  and  gives  the 
puhlio  no  permanent  ri^t«  in  it  as  a  high- 
way.  So  a  mining  corporation,  as  is  often 
the  ease,  constructs  rrada  from  the  public 
highways  in,  over,  and  around  its  mine, 
built  and  kept  in  repair  by  the  company, 
nnd  permits  the  public  the  free  nae  of  them. 
But  this  does  not  make  them  public  high- 
ways  within  the  meaning  of  the  statute. 
Such  permissive  or  invited  use  is  not  that 
use  contemplated  by  the  'statute  which  will 
convert  a  private  road  int«  a  public  high- 
way. The  use  required  by  the  statute  is 
one  aecoiopanicd  by  some  act  on  the  part 
of  the  township  authorities  open,  notorious, 
and  hostile  to  the  private  ownership;  some 
act  which  gives  the  original  owner  notice 
that  his  title  is  denied.  Alton  v.  Jtfeeuicen- 
herg,  108  Mich.  629,  06  N.  W.  571;  Dia- 
mond Match  Co.  V.  Onionagon,  72  Mich. 
240,  40  N.  W.  448.  Mr.  Elliott  says,  it 
"must  appear  that  the  owner  fully  conwnt- 
"d  to  tJie  change,  or  there  must  be  some  ' 
element  of  estoppel  to  deprive  him  of  his 
rights  as  the  owner  of  the  fee.  Where  a ' 
way  is  laid  out  and  used  as  a  private  way,  I 
the  mere  fact  that  the  public  also  makes' 
use  of  it  without  objection  from  tlie'owner 
will  not  make  it  a  public  way."  1  Elliott, 
Roads  ft  Streets,  p.  3.  litis  doctrine  ap- 
plies witli  special  force  to  those  roads  built 
ID  fL  nv.w  country,  and  for  such  purposes  as 
was  the  road  in  question.  The  mere  use, 
however  long,  is  not  sufficient  to  efTect  the 
change.  DUtriot  of  CoUimbUt  v.  Robinson, 
160  0.  S.  92,  46  li.  ed.  440,  21  Sup,  Ct.  Rep. 
283;  L»mia  v.  lAnooln,  SB  Neb.  1,  76  N.  W. 
1S6;  Bpeir  y.  Neto  Utrteht,  121  N.  Y.  420, 
24  N.  E.  BB2;  Leu>it  v.  _Vew  7ork,  L.  E.  & 
W.  K.  Co.  123  N.  Y.  602,  26  N.  E.  357; 
Ooimend  v.  AannM  C\%y,  166  Mo.  60,  ,)1  L. 
it.  A,  170,  66  S.  W.  902;  fi'teicarf  v.  Frink, 
tl4  K.  G.  487,  56  Am.  Rep.  619;  Root  v. 
Com.  98  Pa.  170,  42  Am,  Rep.  614.  In 
Speir  T.  Sev>  Utrecht  It  is  said:  "The  mere 
fact  that  a  portion  of  the  public  travel  over 
a  road  for  twenty  years  cannot  make  it  a 
highway,  and  the  burdoi  of  making  high- 
ways and  sustaining  bridges  cannot  b-  im- 
posed upon  the  public  in  that  way.     There 
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repair  or  taken  in  charge  and  adopted  by 
the  public  authorities.  ...  A  private 
way,  opened  by  the  owners  of  the  land 
through  which  it  passes  for  their  own  uses, 
does  not  become  a  public  highway  merely 
because  the  public  are  also  pemiitted  for 
many  years  to  travel  over  it.  In  Stnoart 
v.  Frink  it  is  said:  "It  would  be  unjust 
as  well  as  ungracious  to  take  advantage  of 
his  [the  landowner's]  generous  ^rmiasion 
to  use  his  land  for  public  convenience,  and 
tile  law  will  not  allow  this  to  be  done," 
This  statute  was  not  passed  with  the  view 
to  convert  private  roads  into  public  ways. 
It  was  designed  to  remedy  defects  in  estab- 
lishing and  recording  highwaya.  Oreen  v. 
Belite,  31  Mich.  512.  Among  the  cases  cit< 
ed  by  counsel  for  plaintiff  as  conclusive  of 
their  position  is  Elltioorth  y.  Qrand  Rcpida, 
27  Mich,  250.  That  case  well  illustrates 
the  purpose  of  this  statute  and  its  neces- 
sity. The  road  there  in. dispute  was  orig- 
iiwily  laid  out  by  tie  commissioner  of 
highways,  but  there  was  a  mistake  in  the 
survey  or  in  recording  it.  It  formed  one 
of  the  principal  thoroughfares  in  and  out 
of  the  city  of  Grand  Rapids.  Immediately 
after  it  was  laid  out,  it  was  worked  by  the 
city  authorities,  and  continued  to  be  worked 
aad  maintained  solely  by  them.  The  lan^ 
guage  relied  upon  in  that  case  has  no  ap- 
plication to  a  case  like  the  one  now  before 
us.  In  all  the  cases  cited  the  municipal  au- 
thorities had  taken  some  action  hostile  to 
the  claim  of  the  landowner  that  it  was  a 
private  road,  and  by  failing  to  assert  hia 
rights  he  was  estopped  after  ten  years  from 
setting  them  up.  The  action  of  the  board 
of  supervisors  in  establishing  a  ferry  ha^ 
no  significance.  It  does  not  ev^i  tend  to 
show  that  the  supervisors  considered  the 
road  a  public  one.  But.  even  if  th^  did, 
they  could  not  bind  the  township.  The 
river  was  navigable,  and  under  the  statute 
the  board  of  supervisors  had  control  over 
bridges  and  ferries  across  it,  and,  under 
the  police  power,  wne  authorized  to  license 
private  ferries  and  establish  requirements 
for  their  managonent. 

Tli^  judnment  is  reverted,  and  a  new 
trial  ordered. 

I^Mtf  'T.,    did    not    sit.    The  other  Jus- 
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Maxgaret  T..  OYSTER,  Plff.  in  Err., 

BURLINGTON    BELIEF     DEPARTMENT 

of   the   Chicago,     Burlington,   i,     Quinc^ 
Railroad  Company  et  nl. 


Iturilnston  Voluntary  Ttellef  Ilepartment  of 
(he  Chicago,  Burlington,  A  Q-ain-:j  JIallroad 
Cumpsay.  providing  that,  where  nien]I>«r8  vt 
that  d>-parlin»nt  shai!  elecC  to  accept  the  lien, 
eflts  pi-oviiled  by  the  pertlOc.atc.  they  must 
waive  all  rlftht  ot  action  against  the  i-nllronrl 
company  for  the  Injarf  received,  eiamlned, 
and  held  valid. 
t.  Tile  eleolloD  ot  tlie  ivldoir  ot  m 
■ipmber  of  tbe  Volantnry  Relief  De- 


.  Baltimore  i  O,   U.  Co,    IC.  C,   R.  D. 
~  i.  and  note;  Baltloiore  &  O 


Nebraska  Sdpseub  Cocbt. 


8bft., 


»«rlment  of  tbe  ChlciHO,  RnrUngton.  tt 
''■i(n"y  Pilin>!>(l  fompanj'  to  atcept  the  pro- 
Tlihiu  of  K  icllef  Mrtlflctte  tn  which  abe  la 
the  i,^..e.:i;iiiiy  aae»  Dot  bar  an  action  br  the 


the  beueflt  of  the  minor  children  of  the  de- 
ceased. 

8.  A  iad«Hicnt  recoTered  by  am  tM- 
mlnlB(ri>lor  under  (he  proTlalona  ol  Neb. 
Comp.  »tat.  chap.  21,  |  S,  la  tor  tbe  exetuaire 
beneilt  ol  the  nldow  and  tbe  next  of  klo  of 
such  deceiised  person,  and  the  tact  that  the 
admin Istrn tor,  Id  his  petition  for  damacea. 
lalla  to  name  all  the  legal  benefldarlea  pro- 
vided fur  In  thia  act,  will  not  bar  onr  legal 
dlatrltiuCee  not  named  In  his  petition  from  re. 
celvlng  bis  dlntrlbutlve  ahare  of  the  Judjc- 
ment  recoYered. 

«.  Whrrt  the  tall  Benalty  pFMcrlbrd 
by  HtAtute  hAa  been  recovered  from 
the  Chicago.  Burtluston.  &  Qnlacf  Hallroad 
Company  for  the  unlawful  killing  of  one  of 
Ita  Mnploreea  who  la  a  Diember  of  the  volun. 
tarj  relief  department  ot  such  Mmpanr,  (he 
beneflclar;  named  In  the  certlflcate  of  auch 
employee  cannot  maintain  a  cause  o(  action 
BgalDst  tb«  railroad  company  on  such  bene- 
flt  ceKIBcatK 

(Sep(ember  IS,  11KIZ.) 

ERROR  to  the  District  Court  for  LancBA- 
ter  County  to  review  a  judgment  in  fa- 
vor of  defendants  in  an  action  brought  to 
enforce  the  amount  allied  to  be  due  on  a. 
benent  certificate.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  A,  W.  I«iie,  for  plaintiff  in  ^ror: 

A  suit  prosecuted  on  behalf  of  the  chil- 
dren constitutes  no  bar  to  an  action  b;  the 
widow,  in  her  individual  capacitj,  to  re- 
cover the  benefits  provided  for  and  guaran- 
teed to  her  by  the  certificate. 

Burlington  VoluHtary  Relief  Department 
V.  While.  41  Neb.  647,  561,  5»  N.  W.  747, 
751 ;  Ohinaffo,  B.  <£  Q.  R.  Co.  v.  Bell,  44 
Neb.  SI.  fl2  N.  W.  314;  Chinaqo.  B.  d  Q.  R. 
Co.  V.  Curtis,  .11  Neb.  442,  71  N.  W.  42; 
Chicago,  B.  rf  Q.  Jf.  Co.  ▼.  IVymore,  40  Neb. 
G45,  58  K.  W.  1120;  Clinton  T.  Chioago,  B. 
d  Q.  R.  Co.  60  N'eb.  692,  84  N.  W.  90. 

The  heneljciary  never  intended  to  waive 
her  ri^ht  under  the  certificate,  and  she  has 
not  done  so. 

2S  Am.  £  Kng.  Ene.  Law,  p.  629;  Diehl 
T.  Adnma  County  Mut.  ln$.  Co.  58  Pa.  443, 
9S  Am.  Dpi-.  .102;  Farlow  v.  EUii,  15  Gray, 
231. 

Mfusrs.  J.  W.  Deweea«  and  Frftok  E. 
Blahopi  for  defendants  in  error: 

The  administratrix  is  tho  nominal  party 
to  proHPCTite  the  action  as  tmstee  for  all  the 
beneficiories.  and  the  widow  and  the  next 
of  kin  are  the  real  parties  in  interest  as 
beneficiaries,  and  ougnt  all  to  be  represent- 
ed in  the  administrator's  action. 


This  court  held  tlkat  there  wu  no  error 

in  showing  tbe  pecuniary  loss  to  the  widow, 
in  permitting  the  recovery  on  her  account, 
and   sustained  the  judgment   in   her   fanv. 

Chicago,  B.  £  Q.  R.  Co.  v.  Oytter,  58  Nd). 
S,  79  N.  W.  360. 

The  administratrix  sued  and  recovered 
for  the  widow  aa  well  as  the  children,  and 
the  matter  is  so  adjudicated. 

Enntingdon  d  B.  T.  R.  &  Coal  Co.  v. 
Decker,  84  Pa.  425. 

The  administrator  sues  strictly  as  a 
trustee,   and   must   recover  the  whole   fund 


Unio 
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14  Pac.  501 ;  Perrii  v 
Co.  20  Kan.  420;  Deford  v.  State  i 
Keveer,  30  Md.  2(J8;  Collins  v.  Bast  Teii- 
nesaee,  V.  d  G.  R.  Co.  0  Heisk.  849;  Harti- 
t/an  V.  aouthem  P.  Co.  86  Cal.  142,  24  Pac 
851;  Heeht  v.  Ohio  d  M.  R.  Co.  132  Ind. 
607.  32  N.  E.  302. 

The  plaintiU,  having  recovered  damagn 
for  the  injury  sustained,  could  not  also  de- 
mand the  benefits  of  the  relief  contract, 
which  by  its  terms  did  not  permit  such 
double  recovery. 

Cliaton  v.  Chicago,  B.  d  Q.  R.  Co.  60 
Neb.  602,  S4  N.  W.  90;  Donald  v.  Chicago, 
B.  &  Q.  R.  Go.  S3  Iowa,  284,  33  L.  R.  A. 
492.  61  N.  W.  971;  Maine  v.  Chicago,  B.  & 
q.  R.  Co.  109  lown,  200,  70  N.  W.  630,  80 
N.  W.  316;  Piltsburg,  C.  C.  d  SI.  L.  R.  Co. 
V.  Cox,  55  Ohio  St.  497,  35  L.  B.  A.  507,  46 
N,  E.  641 ;  Pittsburqh.  C.  C.  d  at.  L.  R.  Co. 
V.  Moore,  152  Tnd.  345.  44  L.  R.  A.  638,  53 
N.  E.  290;  tihaver  v.  Pennsylvania  Co.  71 
Fed.  031;  Leas«  v.  Pennsylvania  Co.  10 
Ind.  App.  47,  37  N.  E.  423 ;  if  ingle  v.  Penn- 
sylvania R.  Co.  164  Pb.  529,  30  All.  492: 
Johnnon  V.  Philadelphia  d  R.  R.  Co.  163 
Pa.   127,  20  Atl.   854. 

Oldhk^  C,  filed  the  following  opinion: 
This  was  an  action  brought  in  the  district 
court  of  Lancaster  county  to  recover  on  a 
beneficiary  certificate  isHued  to  one  Gran- 
ville H.  Oyster  by  the  Voluntary  Relief  De- 
partment of  the  Chicago,  Burlinf^on,  t 
Quincy  Railroad  Company,  and  payable  in 
case  of  his  death  to  his  irife,  the  plaintiff 
herein.  The  certificate  was  issued  April  6. 
1891.  and  Granville  R.  Oyster  was  hilled 
in  a  railroad  accident  on  the  31st  dav  of 
July,  1894.  while  in  the  employ  of  the  Chi- 
cago, Burlinfrton,  &  Quincy  Railroad  Com- 
pany, and  alflo  while  a  member  in  good 
standing  in  the  relief  department  of  said 
company.  There  is  no  disputed  question  ol 
fact  in  the  record.  The  case  was  tried, 
>  the 

defendant,  nnd  plaintiff  brings  error  to  this 

After  the  death  of  Granville  E,  Oyster, 
Margaret  Oyster,  wife  of  tbe  deceased,  pro- 


T':mrloTee»'  ReHcf  Asso,  v.  Post  (Pa.)  2  L.  R  I 
A.  44 :  Donald  v.  Chicago.  B.  &  Q.  R.  Co.  | 
(lowal  33  L.  R.  A.  483;  Flttsburs.  C.  C.  &  St.  i 
L.  K.  Co.  V.  Cox  (Ohio)  3G  L.  It.  A.  607 ;  KInnej  I 
T,  Baltimore  ft  O.  Bniployee't  Relief  Asso,  (W.  | 
Va.)  IG  L.  B.  A.  144 ;  Bckman  T.  Chicago,  B.  A 
611  L.  R.  A. 


Q.  R.  Co.  (III.)  38  L.  R.  A.  750;  Pittsburg,  C. 
C.  *  8t,  L.  R  Co.  V.  Moore  (ind.)  44  L.  B,  A, 
B38:  JohnaOD  v.  Charleston  ft  S.  R.  Co.  (8.  C.) 
44  T,.  O.  A.  043 ;  and  Baltimore  ft  O.  A.  Co.  v. 
Stanhard  (Ohio)  49  U  R.  A.  881. 


1B08.  Otbteb  v.  BuuusQioi 

cured  letters  of  admimBtra.tion  on  his  es- 
ta.te,  and  prosecuted  a  cause  of  action 
against  tlie  Chicago,  Burlington,  &  Quincy 
Dailroad  Compiny  for  neeiigently  causing 
hia  dGath,  under  the  proviaiouH  of  chapter 
21  o(  the  Compiled  Statutes  of  Nebraska, 
and  recovered  a  judgment  against  tbe  com- 
pany for  SS.OOO,  tbe  full  amount  allowed 
by  statute.  In  this  suit  the  plaintiff,  as 
administnitris,  sought  to  recover  damageu 
for  the  benefit  of  the  minor  cbildrai  of  the 
deceased  alone,  and  did  not  name  his  widow 
as  one  of  the  beneliciaries.  This  judgment 
was  reviewed  bj  thia  court  in  the  case  of 
Chicago,  B.  d  Q.  K.  Co.  v,  Oyater,  68  Neb. 
1,  7S  N.  W.  359,  and  aH^imed,  and  the  dam- 
ages were  paid  in  full  by  the  defendant 
railroad  company  before  the  trial  of  the 
case  at  bar  in  the  district  court.  Tbe  pro- 
visions of  the  benefit  certificate  under  which 
defendant  claims  exemption  from  liability 
are,  in  substance,  that  the  acceptance  of 
Uie  benefit  from  the  relief  department  was 
to  operate  as  a  release  and  satiafaction  of 
all  claims  for  damages  against  the  railroad 
company  for  such  injury,  and  that,  if  suit 
was  brought  against  the  company,  no  pay- 
ment would  be  made  from  the  relief  fund 
on  accoimt  of  the  injuries  until  the  said 
suit  was  discontinued,  and,  if  the  suit 
■boutd  proceed  to  judgment,  or  be  compro- 
mised, all  claims  upon  tbe  relief  fund  were 
to  be  precluded.  The  question  of  the  va- 
lidity of  the  foref^ing  conditions  in  similar 
certificates  of  this  relief  department  has 
been  before  this  court,  fully  discussed,  and 
fully  upheld  in  the  cases  of  Chicago,  B.  d 
Q.  R.  Go.  V.  Bell,  44  Neb.  44,  62  N.  W.  314; 
Chicago,  B.  &  Q.  R.  Co.  t.  Curiie,  51  Nd). 
442,  71  N.  W.  47 ;  Clinton  v.  CKicago,  B.  a 
Q.  R.  Co.  60  Neb.  692,  84  N.  W.  90.  It  is 
urged,  however,  by  counsel  for  plaintiff, 
that  the  beneficiary  in  the  relief  certificate 
haa  never  prosecuted  any  action  on  her  own 
behalf  and  for  her  own  benefit  against  the 
railroad  company  for  damages  on  account 
of  the  death  of  her  husband,  but  that  in  the 
suit  which  was  prosecuted  she  only  ap- 
peared in  her  representative  capacity  to  re- 
cover damages  for  the  minor  children  of 
the  deceased,  who  are  not  parties  to  this 
suit.  Tlie  holding  of  this  court  in  the  case 
of  Chicago,  B.  &  Q.  R.  Co.  v.  Wymote,  40 
Neb.  645,  68  N.  W.  1120,  is  relied  upon  by 
plaintiS  to  sustain  this  contention.  In  that 
ease  it  was  held  that  the  election  of  the 
wife  to  accept  the  provisions  of  one  of  these 
benefit  certificates  did  not  estop  a  persona! 
representative  of  the  deceased  from  prose- 
cuting on  action  for  damages  against  the 
company  under  the  provisions  of  S  2,  chap. 
21,  Comp.  Rtat.,  for  the  benefit  of  his  minor 
heirs,  but  that  tbe  beneficiary  alone  was 
barred  by  this  act.  The  reason  of  the  rule 
lajd  down  in  that  case  is  that  neither  the 
deceased  nor  the  beneficiary  named  in  hia 
certificate  are  authorized  to  contract 
againat  the  liability  prescribed  by  %  2,  chap. 
21.  supra,  commonly  called  "Lord  Camp- 
bell's act;"  that  while  the  Ixmefioiary  in 
the  certificate  may  contra^  with  reference 
to  her  own  right  of  recovery  under  this  act, 
fi9L.R.  A. 
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yet  she  cannot  extend  such  contract  so  as 
to  bar  the  right  of  recovery  of  her  minor 
children.  In  other  words,  that  decision 
stands  on  the  proposition  that  the  Lord 
Campbell's  act  gives  a  right  of  recovery  to 
minor  children  for  the  loas  of  support  and 
maintenance,  caused  by  the  n^ligent  or  un- 
lawful killing  of  their  father,  which  neither 
he  nor  the  wife  surviving  him  can  waive 
by  contract.  In  that  ease  the  widow  first 
accepted  the  benefit  of  the  certificate,  and 
then,  having  been  appointed  administratrix, 
brought  the  action  in  her  representative  ca- 
pacity for  herself  as  vridow  and  the  minor 
children  as  the  nejct  of  kin  of  the  deceased, 
and  it  was  held  that  she  might  prosecute 
the  action  for  the  benefit  of  the  minors,  but 
not  for  her  own  benefit  as  widow.  In  the 
case  at  bar  the  widow  of  the  deceased,  as 
beneficiaiy  of  the  certificate  in  issue,  did 
not,  in  the  first  instance,  elect  to  claim,  the 
benefit  provided  in  such  certificate,  but,  oa 
the  contrary,  she  took  out  letters  of  admin- 
istration on  the  estate  of  the  deceased,  and 
in  her  representative  capacity  prosecuted 
the  defendant  railroad  company  under  the 
prorisions  of  the  Lord  Camj^ell's  act,  omit- 
ting, however,  to  name  herself  as  widow 
among  the  beneficiaries.  The  result  of  the 
action  was  the  recovery  of  the  full  amount 
allowed  by  statute  for  the  wrongful  killing 
of  the  deceased.  In  this  action  it  is  cle«r 
that  the  administratrix  sued  as  trustee  for 
all  the  beneficiaries  permitted  to  recover 
under  the  provisions  of  \  2,  cha^i.  21,  aupra, 
— i.  e.,  for  the  widow  and  the  next  of  kin, 
— and  the  mere  fact  that  the  petition  omit- 
ted to  name  some  one  of  tbe  beneficiaries 
would  not  and  could  not  prevent  such  bene- 
ficiary from  participating  in  the  distribu- 
tion of  the  fund  when  recovered.  If  the 
plaintiff,  as  widow  of  the  deceased,  has  not 
received  her  distributive  share  of  this  $6,000 
from  herself  as  administratrix  of  the  es- 
tate of  Granville  R,  Oyster,  then  she,  as 
widow  and  distributee  of  this  fund,  has  ft 
good  cause  of  action  against  herself,  as  ad- 
ministnitrix  of  the  estate  of  the  deceased, 
for  her  proportionato  share  of  the  mon^  re- 
covered. 

Seeing,  then,  that  the  railroad  company 
has  paid  the  full  penalty  prescribed  by  law 
for  the  unlawful  killing  of  Granville  R. 
Oj^ter  to  his  personal  representative,  we 
must  then  look  to  the  terms  of  the  certifi- 
cate on  which  this  cause  of  action  is  predi- 
cated to  determine  whether  or  not  it  gives 
a  further  right  of  action  to  plaintiff  for 
this  same  injury.  It  is  plain  that,  if  any 
such  additional  right  of  action  for  the 
wrongful  killing  of  this  man  exists  at  all, 
it  must  be  by  the  terms  of  the  benefit  cer- 
tificate of  the  voluntary  relief  department 
of  the  defendant;  and  these  terms  provide 
that,  if  any  authorised  person  brought  a 
suit  against  the  company  which  vnta  prose- 
cuted to  judgment,  or  afterwards  compro- 
mised, the  beneficiary  would  ha,\iii  no  claim 
on    the    relief    fund.     Plaintiff    must    take 
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she  lias  no  right  of  action;  and  with  the 
contract,  by  the  condition  it  contained,  she 
is  barred  from  a  recovery.  Maine  v.  Chi- 
oago,  B  d  Q.  R.  Co.  100  Iowa,  260,  70  N. 
W.  630,  30  N.  W.  315:  Donald  v.  Chicago, 
B.  d  Q.  R.  Co.  93  Iowa,  284,  33  L.  R,  A. 
4fi2,  (il  N.  \V.  B71;  Pittsburg,  C.  G.  A  St.  h. 
R.  Co.  V.  Coin,  65  Ohio  St.  497,  35  L.  E.  A. 
SOT,  4S  N.  E.  641;  PittihuTgli.  C.  0.  £  St. 
h.  a.  Co.  V.  Jloore,  1G2  Ind.  345,  U  L.  R. 
A.  638,  33  N.  E.  290. 

It  is  therefore  recommended  that  the 
judgment  of  the  diiitrict  court  be  affirmed. 

Bknkcs  and  Pound,  CC„  concur. 

Per  Cnrlamt 

For  the  reasons  stated  in  the  forgoing 
opinion,  ,the  fudgmtat  of  the  District  Court 
M  affirmed. 
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*1.  Mtirre  one  hM  vltired  hiB  aKent  tar 

the  Investmrnt  of  money  in  notes  Hod 
iDoTtgaget  In  such  a  ■[taatlon  that  persons  ot 
ordinal?  pnidence,  and  acquainted  with  busi- 
ness □  sages,  would  be  jnitlfled  In  regspillng 
■Qcb  agent  as  having  lull  authority  with  ret- 
erence  to  tbe  eitecsloD,  collection,  etc.,  of 
sudi  Botes  and  mortgnges,  psjment  to  sucb 
aiceut  will  be  deemed  payment  Co  the  princi- 
pal. 


Is  not  conclusive  ot  the  qnestloa  of  authority 
or  lack  of  It  to  make  the  collection,  Sucb 
authority  may  be  InfernA  from  the  fact  tbat 
similar  seta,  through  a  HRMes  of  trsnsactloaa 
relsllDg  to  a  like  buBlneas.  bare  been  uni- 
formly rstldrd  by  the  creditor. 
S.  Gvldence  r:iMnliied.  and  found  to  sus- 
tain the  Bndlngs  and  Judgment  of  the  trial 
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APPEAL  by  plaintifT  from  a  judgment  of 
the  District  Court  for  Chase  County 
in  favor  of  defcndsnts  in  an  action  brought 
to  foreclose  a  mortgsse.     Affirmed. 

The  facta  are  stated  in  the  Commission- 
er's  opinion. 

Ifr.  A.  W.  lAme  for  appellant. 

Ur.  OIuwl«B  W.  Heeker  for  appellees. 

Klrkpatriok,    C,    died    the    following 

opinion: 

This  IB  a  suit  brouf^t  in  the  district 
•Headnotes  by  KlBEPArBlcx,  C. 


NoTR. — As  to  rtgbt  to  psy  wrllten  obligation 
to  agent  who  Is  not  In  ponscisslon  of  It,  see.  Id 
this  series.  Kernohan  v.  Durham  (Ohio)  12  L. 
B.  A.  41 :  Wilson  v.  Campbell  (Mlcb.)  85  L.  B. 
A.  Ei44 :  Holllnsbead  v.  Qlobe  Investment  Co. 
<N.  D.)  42  L.  R.  A.  659;  and  Kohl  t.  Beach 
<W[s.)  SOL.  R.  A.  600. 

SB  L.  R.  A. 


court  of  Chase  county  by  appellant,  Harri- 
son National  Bank,  against  Cyrus  O.  Aus- 
tin and  others,  to  foreclose  a  mortgage 
given  by  Austin  to  C.  C.  Burr  on  May  31, 
18B0,  due  June  1,  1895,  wliich  note  and 
tnortgsge  was  t?  Burr  indorsed,  assigned, 
and  delivered  to  appellant  long  before  ma- 
turity. The  petition  is  in  the  usual  form. 
The  answer  admits  the  execution  and  deliv- 
ery of  the  note  and  mortgage,  and  pleads 
payment  of  the  Bum  by  Edward  Kuse,  who 
purchased  the  premises  subject  to  the  mort- 
gage to  Burr,  who,  it  is  alleged,  was  the 
agent  of  appellant  bank,  and  that  such 
money  had  been  paid  by  Burr  tii  the  bank. 
To  this  answer  was  filed  by  way  of  reply  a 
general  deaial.  Trial  was  had,  which  re- 
sulted in  a  finding  and  judgment  for  appel- 
lee Kuse,  holding  that  the  note  and  mortage 
had  been  satisfied  by  the  payment  to  Burr, 
and  decreeing  the  mortgage  to  be  no  lien 
upoa  the  premises.  The  case  is  brought  to 
this  court  OR  appeal  by  the  Harrison  Na- 
tional Bank,  and  the  only  question  pre- 
sented \ij  the  record  is  whether  or  not  the 
decree  of  the  trial  court  is  sustained  by  suf- 
ficient ciunpetent  evidence. 

It  is  disclosed  by  the  record  that  appel- 
lee Kuse  paid  to  C,  C.  Burr,  on  the  7th  day 
of  JanuB^-,  1893,  long  before  the  note  was 
due,  the  face  of  the  not^  and  mortgage,  with 
interest  accrued  up  to  that  time.  Bun- 
executed  a  release  in  satisfaction  of  the 
mortgage,  which  he  delivered  to  appellee, 
who  placed  it  of  record  in  Chase  county. 
It  is  clearly  established  by  the  evidence 
that  C.  C.  Burr  was  the  agent  for  appellant 
in  the  matter  of  negotiating  farm  loans  in 
Nebraska,  and  that  during  the  time  he 
ncted  a»  such  agent  he  placed  farm  loans 
upon  land  in  various  counties  in  the  state 
to  a  sum  amounting  to  about  $250,000. 
The  method  which  seems  to  have  prevailed 
in  the  transaction  of  the  business  between 
Burr  and  appellant  was  as  follows:  Appel- 
lant, by  J.  M.  Sharon,  its  cashier,  would 
write  a  letter  to  Burr,  directing  him  to 
send  them  a  certain  amount  of  farm  loans ; 
e.  g.,  from  three  to  ten  thousand  dollars' 
worth.  Agente  for  Burr  io  different  coun- 
ties in  the  state,  ou  being  notified  to  do  so. 
would  take  applications  for  farm  loans,  and 
send  them  to  Burr  at  Lincoln.  Such  as 
were  satisfactory  to  him  were  accepted,  and 


signed  and  executed  t^  the  borrowers.  The 
mortgage,  when  executed,  would  be  placed 
of  record,  abstracte  prepared,  and  the  note 
and  mor^a^  of  the  borrower,  and  the  ab- 
stract showing  the  recording  of  the  mort- 
gage would  be  forwarded  to  Burr,  who 
would  send  the  papers,  aoconpanied  by  a 
sight  draft,  through  the  First  National 
Bank  at  lincoln  to  appellant  at  Cadiz, 
Ohio.  The  testimony  sbowB  that,  so  far  an 
the  ^sinesa  agency  of  Burr  with  appellant 
is  concerned,  the  former  did  not  take  these 
applications  for  loans  and  make  the  loans 
thereon  except  upon  orders  coming  to  him 
from  appellant.  All  of  the  busineas  was 
transacted  by  Burr,  and,  while  it  appears 
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from  the  letten  written  by  the  offictrs  of 
appellant  bank  that  Burr  waa  adraoniBheil 
to  take  only  good,  Srst-claas  farm  loana,  yet 
it  does  not  appear  that  in  any  instance 
loans  sent  in  by  him  in  pursuance  to  hucIi 
orders  were  rejected  by  appellant.  But 
indorsed  the  notes,  and  usually  asnigned  th 
■nortgagea.  The  notes  were  payable  at  the 
>'irat  ^National  Bank  of  Lincoln,  Nebraska. 
It  is  contended  by  appellant  that  it  pur- 
chased these  notes  aod  mortgages  in  the 
usual  course  of  hueiuess,  and  that  Burr  was 
not  in  any  sense  a<4ing  as  its  agent  in  pli 
ing  the  loans.  The  transactions  between 
the  parties  regarding  the  placing  of  loans 
•.vill  not  bear  the  construction  placed  on 
thfir  relations  contended  for  by  appellant. 
It  dot's  not  appear  that  Burr  had  any  mon^ 
invi^Bled  in  any  of  the  loans;  but  that  ~" 
formly,  after  drawing  a  sight  draft  on 
pcllant  iHiuk,  he  would  give  his  check  to  the 
pirty  to  whom  the  money  was  loaned. 
There  can  be  DO  doubt  that  Burr  was  sim- 
ply acting  as  the  agent  of  appellant  in 
placing  these  loans. 

The  transactions  between  Burr  and  appel- 
lant amounted  to  the  sum,  it  is  claimed,  of 
tSSO.OUO,  and  extended  over  a  period  of 
many  y<-ars;  at  least  from  the  spring  of 
1838  up  to  the  latter  part  of  1894,  and  for 
n  period  of  about  a  year  after  the  loan  in 
questioa  was  paid.  Sometimes,  before  the 
coupons  upon  the  loans  handled  by  Burr 
came  due,  he  would  send  out  a  notice  to  thu 
raortgagoTB,  notifying  them  of  the  a 
of  interest,  and  the  maturity  of  the 
und  request  prompt  remittance  to  him  at 
Lincoln.  The  aeiDe  course  was  followed  at 
the  maturity  of  the  principal  not«8.  There 
seema  to  have  been  no  correspondence  and 
no  business  connections  of  any  description 
between  the  borrowers  of  the  money  and  ap, 
pellant,  but  Burr  seems  to  have  had  exclu- 
sive charge  of  the  loan  business  in  Ne- 
braska for  appellant.  Burr  kept  an  open 
account  with  appellant  bank  in  the  name  ol 
J.  M.  Sharon,  its  cashier,  which  account  he 
credited  with  all  coupoox  and  principal 
notes  collected,  and  in  which  be  charged  t 
pellant  for  all  items  remitted.  Burr  tee 
fied  that  be  collected  more  than  STS.OeO 
the  manner  indicated,  all  of  which  belonged 
to  appellant.  When  tnortgages  became  due, 
nnd  were  not  paid,  Burr,  in  many  instances, 
proceeded  to  foreclose^  and  took  title  in  his 
owa  name,  ajid  executed  to  appellant  a 
mortgage  and  note  for  the  amount  of  the 
original  note,  with  interest.  When  mort- 
gages matured,  and  parties  were  not  able 
Id  pay,  in  many  instances  Burr  granted  ex- 
tensions, taking  coupons  signed  by  the  par- 
tics,  representing  the  accruing  interest  dur- 
ing the  period  of  extension,  and  sending 
them  to  appellant.  No  ob.jivition  was  made 
by  appellant  to  any  of  these  transactions. 
In  Burr's  testimony  he  stated  that  he  had  re- 
ceived as  many  as  3,000  letters  from  the  of- 
ficers of  appellant  bank  regarding  the  loan 
business  being  transacted  for  them  by  him. 
A  number  of  these  letters  appear  ii 


Cadii,  O.,  4/21/94. 
C.  C.  Butt,  Esq., 

Lincoln,  Nebraska. 
Dear  Sir; — 

Your  favor  of  the  17th  in't.,  is  received, 
oontaining  New  York  draft  for  $36.  which 
pays  the  balance  due  on  Thomas  Murray 


|l4i)0  loan  collected  by  you,  and  I  inclose 
you  the  note,  raort,,  rel,,  and  ahst.  in  same. 
You  say  in  payment  of  balance  due  on  Mur- 
ray and  Misner  loans.  If  you  will  refer  to 
my  letter  of  April  13,  you  will  nee  that  I 
said  balance  due  on  Murray  loan  $3G,  and 
balance  due  on  the  Misner  loan  $20.  making 
SSO  on  the  two.  I  see  this  bal.  should  b« 
^U1.40.  The  $122  credit  reported  was  part 
of  the  T.  D.  Moultoa  $250  note,  Moulton 
has  not  yet  paid  all  of  this  note.  On  an- 
other sheet  I  inclose  you  list  of  the  loana 
you  collected,  and  showing  credits  on  the 
aeroe.  [The  accompanying  list  showing 
seventeen  loans  which  had  been  collected  t^ 
Burr,  and  payments  credited  thereon.]  .  .  . 
[Sidled]  YoiurB  truly, 

J.  M.  Sharon,  Ca^. 

From  the  correspondence  In  the  record, 
and  from  other  testimony,  it  is  i]uite  clearly 
established  that  Burr  was  permitted  1^  ap- 
pellant to  manage  these  loans,  collect  both 
pi'incipal  and  interest,  in  all  respects  as 
though  they  were  his  own,  appellant  hav- 
ing apparently  neither  knowledge  nor  con- 
cern, about  the  borrowers  themselves.  The 
ofliccrs  of  the  appellant  bank  testify  that 
these  coupons  and  notes  were  sent  to  Burr 
for  payment  on  account  of  bis  indorsement, 
and  not  for  collection.  It  is  suggested  by 
counsel  for  appellee,  and,  we  think,  aptly, 
that  this  claim  of  appellant  is  not  consist- 
ent with  sound  business  principles,  nor  ia 
it  the  usual  method  pursued  by  banks  hav- 
inp  naper  for  collection.  These  notes  and 
niort$;age3  were  made  payable  at  the  First 
National  Bank  at  Lincoln,  and  the  uniform 
custom  of  appellant  in  sending  them  to  Burr 
instead  of  the  bank  cannot  be  reconciled 
with  reason  and  sound  business  methods  if 
the  contention  of  appellant  that  they  were 
sent  to  Burr  as  indoraer  or  guarantor  is  to 
be'  credited.  The  fact  that  they  were  uni- 
formly sent  to  Burr,  taken  in  connection 
with  the  letters  from  appellant  to  Burr  ap- 
pearing in  the  record,  showing,  as  they  do, 
the  custom  of  looking  to  Burr  for  the  col- 
lection of  overdue  paper,  quite  concliisis-ely 
establishes  the  contention  of  counsel  for  ap- 
pellee that  Burr  wa^  the  agent  of  appcllairt. 
and  was  so  rejrarded  by  it.  Appellant 
seems  to  have  availed  itself  of  Burr's  serv- 
ices in  making  these  collections,  placing 
loans,  and  foreclosing  moTtgagM.  until  it 
was  discovered  that  Burr  was  in  failing  cir- 
cumstances; and  this,  it  appears  from  the 
record,  was  a  discovery  made  more  than  a 
year  after  the  note  and  mortgage  in  suit 
had  been  paid.  It  was  then  that  appellant 
made  an  investif^tion  of  its  busmsHs  in 
Burr's  hands,  and  found  that  he  had  misap- 
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Jolt, 


propTJated  some  CI6,000.  Burr  testiiled 
that  the  (rfEcers  of  appellant  bank  were  in 
lincoln  on  different  oceasiona,  staying  in 
some  inBtanees  several  iajs.  visiting  at  his 
oflice,  and  that  they  must  have  known  of  the 
manner  in  which  he  was  doing  biisineas  '"~ 
them.  It  b  true  that  Uuir  dii!  not  1 
the  note  and  mortgage  in  suit  in  hie  poi 
fion  at  the  time  he  made  the  collection; 
did  he  have  them  a^aiu  after  sending  them 
to  appellant;  but  this  is  only  one  of  the  cir- 
cumstances which  are  to  be  taken  into  cun- 
aideratimi  in  determining  whether  or  not 
Burr  was  in  fact  the  agent  of  appellant  in 
the  collection  of  the  note  and  mortgage  in 
suit.  In  the  case  of  Phcenix  Ins.  Co.  v. 
Walter,  51  Neb.  183,  70  N.  W.  938,  this 
court  aaid:  "That  the  party  to  whom 
money  due  another  is  paid  ia  not  in  poi 
»\aa  of  the  iostriunents  by  which  the 
debtednesB  ia  evidenced  is  not  coaclusive  of 
the  question  of  the  authority  or  lack  ( 
ia  the  party  receiving  the  money  to  collect 
it."  To  the  same  effect  is  Eatey  v,  Snyder, 
76  Wis.  G24,  45  N.  W,  415;  and  Dunn  v. 
Hombeck,  72  N.  Y.  87.  Although  this  note 
and  mortgage,  as  well  aa  other  farm  mort- 

Sges  handled  hy  Burr  on  behalf  of  appel- 
it,  wer^  made  payable  at  the  First  Na- 
tional Bank  at  Lincoln,  appellant  saw  fit  to 
iwnd  the  note  and  mortgage  direct  to  Burr 
for  collection,  and  oUowed  him  to  deal  with 
the  borrowers  for  a  number  of  years  in  all 
respects  as  though  he  was  the  owner  of  the 
mortgagee.  In  the  case  of  Johnston  v.  Mil- 
utaukee  d  W.  Invest.  Co.  46  Neb.  480,  64  N. 
W.  1100,  this  court  said:  "Where  a  prin- 
cipal has,  by  his  voluntary  act,  placed  an 
agent  in  such  a  situation  that  a  person  ol 
ordinary  prudence,  conversant  with  business 
usages  and  the  nature  of  the  particular 
business,  is  justified  in  presuming  tiiat  such 
agent  has  authority  to  perform  ...  a 
p&rticular  act,  .  .  .  [ajid  therefore 
oealn  with  the  agent],  the  principal  is  es- 
topped, as  against  such  innocent  third  per- 
son, from  denying  the  agent's  authority." 
Bolt  V.  Schneider,  57  Neb.  523,  77  N.  W. 
1088.  In  the  case  at  bar  the  apparent  au- 
thority with  which  appellant  clothed  Burr, 
even  if  he  was  not  in  fact  its  agent,  and 
the  acceptance  by  appellant  of  all  the  bene- 
fits of  bis  acta  on  its  behalf,  ia  such  that 
juBtioe  requires  that  in  this  case  appellant 
should  sustain  the  toes.  It  coDclusively  ap- 
pearn  from  the  exhibits  in  this  case  that 
Burr  did  frequently  collect  both  principal 
and  interest  at  tbe  times  when  he  did  not 
have  the  ootes  or  the  coupooa  in  his  posses- 
sion, remitting  the  amounts  collected  to  ap- 
Sellant,  who  thereupon  returned  to  him  for 
elivery  to  the  borrower  the  canceled  evi- 
dencea  of  tbe  debts,  and  who  in  no  instance 
objected  to  this  course  on  the  part  of  Burr, 
In  First  Nat.  Bank  v,  Ridpalh,  47  Neb.  98, 
66  N.  W.  37,  this  court  said:  "When  the 
extent  of  an  agent's  authority  is  In  isaue,  no 
special  instructions  having  been  given  to 
him,  his  actual  authority  to  do  a  particular 
act  in  connection  with  the  transaction  may 
be  Inferred  from  proof  that  the  princif^l 
bad  authorized  or  ratified  umilar  acts  in 
ML.R.  A. 


connection  with  past  transactions  of  the 
same  character,  and  intrusted  to  the  agent 
under  similar  cireiimatances."  The  testi- 
mony in  the  record  ia  sufficient  to  establisU 
the  fact  found  by  the  trial  court  that  Burr 
waa  the  general  agent  of  appellant  in  Me- 
braeka  for  the  negotiation  and  collection  of 
farm  loans  which  it  had  made  through  Burr, 
and  the  right  to  collect  the  note  before  dur> 
sufliciently  appears  from  his  custom,  rati- 
fied by  appellants,  of  granting  extensions, 
and  renewals  of  other  loana.  This  he  ap- 
parently did  wholly  without  objection  on 
the  part  of  appellant,  and  his  acts  concern- 
ing which  were  ratified  by  appellant  when 
brought  to  its  notice. 

It  appears  that  the  findings  and  jiiii^^ent 
of  the  trial  court  are  sustained  by  sufljcient 
competent  evidence,  and  are  right,  anti  it  is, 
therefore,  recommended  that  the  same  be  af- 


Day  and  H>atlDKB,  CC,  concur. 

Per  Onrloml 

For  the  reasons  stated  in  the  foregoing 
opinion,  tAe  judgment  of  the  Diiirict  Court 
is  affirmifd. 


C3iarlea  H.  SABOENT. 

< Neb .) 

■1.  WhCFS  the  pleKAlDKa  r*li>e  an  !■■■« 
of   tact,   and   under   tbe   evidence  but   one 

flndlns  csD  be  Justlfled,  It  la  not  error  for  the 
trial  conrt  to  Hssume  the  eilstencc  ol  the 
lace  so  ealabllshed,  and  iiiBtnict  the  Jury  ac- 

X.  A  deed  abiolate  In  form  will  be 
treated  oa  a  uortBMie  wben  It  Is  given 
to  serure  payment  of  d  debt,  allbaitsb  tbe 
parties  maj  have  agreed  that  upon  derault 
of  payment  the  deed  should  become  absolate. 

3.  InBlriietlon  copied  In  the  opinion  sa  lo 
what  constitutes  duress  eiamlned.  and  heU 
the  giving  thereat  not  erroneous. 

4.  Petition  esamlned,  and  A«Iil  to  state  "n 
cause  of  action,  and  evidence  field  aufflclent 
to  support  tbe  verdict  of  the  Jury. 

deed  absolute  In  form  lo  a  bank  cprtalu 
real  estnte  as  aecnrlly  for  an  Indebtedneis 
owlnK  by  3.  to  the  hank.  8.  was  In  (tnsnclal 
distress,  and  had  no  meena  ol  meetlns  hli 

•Headnotes  by  Holcoub,  3. 

Note. — For  duress  In  respect  to  transactlona 
re^rdlng  real  properly,  see  also  Joanulu  v. 
OKllvle  (Minn.)   16  L.  U.  A.  STB.  and  nolr. 

Aa  to  recovery  back  of  moneiy  paid  under 
dnresa.  see  Adams  v.  IrvlnR  Nat.  Bank  (S.  Y.) 
6  L.  R.  A.  4111,  and  note. 

Aa  to  what  conatltutes  dareaa,  see,  In  Cbia 
series  Shstluck  v.  Watson  (Ark.)  7  L.  R.  A. 
D51 ;  Ue  La  Cueeta  v.  Insurance  Co.  of  N.  A. 
(Pa.)  9  L.  It.  A.  631,  and  note;  Flack  v.  Na- 
tional Rank  of  Commerce  (Utah)  IT  L.  B.  A, 
ri8:<;  'I'hompson  v.  >flFeley  <Kan.)  36  L,  R.  A. 
S03 ;  and  Galusba  v.  Sherman  <Wla.)  47  L.  B. 


dbyGoogIc 


FikSt  National  Bank  v.  Saboemt. 


'jidebtednew  tare  by  ■  sale  of  the  real  ea- 
:ate.  The  bank  tbereafler  aaaamed  Co  be 
the  abaolute  owntr  of  (be  proper!;,  and  de- 
nied to  S.  any  rlgbl,  Lniereat.  or  equity  there- 
in, and  by  lojunctlan  proceedings  undertook 
to  dlapoaaeaa  him  oC  a  portion  of  such  land, 
8.  procured  a  purchaser  at  an  advaulageoua 
price,  luul  endeavored  to  adjust  bia  dltCer- 
eucea  with  the  bank,  to  aa  to  effectuate  a 
aale  a(  the  proiwrty  and  meet  proaalng  de- 
mands against  him.  The  bank  retused  to 
consent  Co  a  sale,  or  release  Ita  Interest,  or 
recoovey  the  premtaes  to  S.,  so  that  a  sale 
migbt  be  cnDsiimmated,  without  the  payment 
by  S.  of  a  large  sum  of  money  In  excess  of 
the  amounl  luatly  due.  HbUI,  under  Che  facts 
and  circuniHtaoces  as  disclosed  by  the  record, 
tbac  the  payment  of  the  excess  over  and 
above  tbe  amount  Justly  due  was  made  ander 
duress  and  compulsion,  snd  might  be  recov- 
ered back  In  an  action  brought  for  chac  put- 

S.  At  tbe  time  of  mBlCinar  the  Mrmnar- 
ineBtB  (of  tlie  pnynaent  o(  tlie  niim 
dcn»Hdci1.  a  writCen  agreemenC  was  en- 
tered into  In  (he  nature  of  a  compromise  or 
settlement  of  the  dlfferencea  eilsting  between 
tbe  parties,  which  was  accepted  and  acqui- 
esced Id  by  8.  so  aa  to  regain  control  of  the 
land,  be  able  to  etfecluale  a  sale  of  tbe  prop- 
eny.  and  extricate  himself  from  his  flnanctal 
difficulties.  HeUi,  that  the  Jury  was  Jnstt- 
(led,  under  tbe  evidence.  In  Qndtng  that  the 
agreement  waa  vitiated,  because  of  duress, 
for  Che  same  reason  and  to  tbe  same  extent 
aa  tbe  orei-payment  was  the  result  of  le^ 

T.  iDBtpwctloiia  ot  tlifl  court  in  ■la.tius 
the  HtibatitBce  of  the  pleKdlnya  and  Che 
lames  of  tact  to  the  Jury  examined,  and 
fonnd  the  issues  were  submitted  fairly  to 
both  parties,  and  that  no  error  was  com- 
mitted by  Buch  Inatructlons. 

8.  OtheF  >Ueicerf  errora  exanlMCd,  and 
found  to  be  without  merit. 

(July  22,  1002.) 

ERROR  to  the  DirtTJot  Court  for  Butler 
Conntj  to  review  B.  judgment  in  favor 
of  plaintiir  in  an  actioa  brought  to  recover 
back  money  alleged  to  have  been  paid  under 
duress.     Af^Ttned, 

The  lacts  are  stated  in  the  opinion. 

Ueanra.  Uatt  KlUer  ajid  Arthiu'  J. 
BwKAa,  for  plaintiff  in  error: 

Tho  facts  pleaded  failed  to  abon  any  ur- 
gent necessity  or  distress,  any  ground  to 
fear,  or  to  apprehend  ultimate  loss,  or  any 
danger,  present  or  future.  Such  facts  must 
appear,  id  order  to  justify  a,  recovery  in 
thu  Buit. 

Detroit  Jiat.  Bank  v.  Blodgett,  115  Mich. 
160,  73  N.  W.  123.  885;  Morton  v.  Bioe- 
4om,  37  Neb.  666,  56  N.  W.  321;  Bennett 
V.  Luby,  112  Wis.  118,  88  N.  W.  37;  Boch- 
wier  Mach.  Tool  Work»  v.  Weist,  108  Wis. 
545,  84  N.  W.  866. 

Meatra.  A.  M.  WBUing  and  W.  H. 
fj&lm  for  defendant  in  error. 

Holoomb,  J.,  delivered  the  opinion  of 
the  court: 

An  action  was  brought  in  the  lower  court 
by  the  plaintilT,  who  is  now  the  defendant  i 
In  error,  against  the  defendant,  plaintilT  I 
in  error,  to  recover  a.  sum  of  money  »i)egeA  ' 
59  L.  R.  A. 


The  petition  in  error  contains  112  assign- 
ments of  error.  With  the  thermometer  re- 
gistering well  up  to  the  siune  mark,  we  can 
scarcely  be  expected  to  note  and  consider 
each  aseigniuent  at  length  and  in  detail. 
If  ne  generalize  in  our  treatment  and  dis- 
cussion of  the  case,  it  is  for  the  sake  of 
brevity,  and  not  because  of  a  lack  of  inves- 
tigation and  consideration  of  mch  and 
every  question  presented  in  briefs  of  coun- 
sel. Thcro  are,  as  it  appears  to  us,  a  few 
questions  of  a  controlling  character,  which, 
whan  considered  and  disposed  of,  properly 
must  determine  the  whole  cuse  as  presenteil 
by  the  record.  The  controversy  arises  oitt 
of  a  transaction  wherein  the  defenijaiit  by 
warranty  deed  obtained  the  legal  title  to 
1.^4  acres  of  land  theretofore  belonging  to 
the  plaintiff,  and  one  of  the  controvertod 
questions  is  whether  by  the  transaction  re- 
ferrei!  to  the  defendant  obtained  the  abso- 
lute title  and  ownership  of  tlie  said  real  es- 
tate, or  whether  it  held  the  conveyance  as 
security  only  t^  way  of  mortgage.  The 
plaintiir's  action  is  grounded  on  Uic  theor>' 
that  the  defendant  although  having  a.  deed 
absolute  on  its  faoe  for  the  property  in- 
cluded therein,  the  instrument  was  but  a 
mortgage,  and  that  in  the  adjustment  and 
pavment  of  the  amount  due  thereunder  the 
defendant,  by  reason  of  the  circumstances 
then  surrounding  the  parties  and  the  rela- 
tions existing  between  them,  by  threata  sjid 
duress  extorted  from  the  plaintiff  a  much 
larger  sum  than  was  actually  due  on  sucil 
indebted neas.  The  defendant  denied  that 
it  held  the  deed  as  a  mortgage,  and  alleged 
that  it  had  become  tbe  absolute  owner  of  thp 
property  by  such  conveyance,  and  it  also 
pleaded  as  a  defense  that  by  way  of  com- 
promise and  settlement  the  parties  had  ad- 
justed their  differences,  and  that  such  set- 
tlement so  made  was  a  bar  to  any  recovery 
on  the  cause  of  action  pleaded  in  plaintiff's 
petition.  On  the  submission  of  the  causp 
to  the  jury,  the  court  assumed  anil  by  an 
instructioR  told  the  jury  that  the  deed  by 
which  the  defendant  acquired  title  to  the 
property,  and  under  which  it  clnimetl  to  Ixt 
the  owner  of  the  real  estate,  although  ab- 
solute  in  form,  was  in  fact  a  mortgage  lo 
secure  aji  indebtedness  owing  hv  the  plain- 
tiff to  the  defendant.  The  giving  of  this  in- 
struction is  assigned  as  error,  it  being  the 
contention  of  the  defendant  that  whether 
or  not  the  deed  was  to  be  regarded  .■«  an  ah- 
Holute  conveyance,  or  only  intended  as  a 
mortgage,  was,  under  the  issues  and  the 
evidence,  a  question  of  fact  to  be  di'ter- 
mlned  by  the  jury,  and  that  the  court  could 
not  properly  withdraw  such  question  from 
the  jury  as  triers  of  fact.  If  there  wnn  any 
evidence  upon  which  a  finding  that  the  de- 
fendant acquired  the  absolute  ownership  of 
the  property  by  means  of  the  conveyance 
could  be  suntaine<l,  then  we  apprehend  the 
question  ought  to  have  been  submitted  to 
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tlie  jury  ae  wniteiided  for.  It  appears  from 
tha  record  that  prior  to  the  execution  of  the 
deed  the  plaintiff  was  indebted  to  the  de- 
fendant, a  national  batak,  for  some  $600  or 
$700,  and  to  secure  auch  ind^tedness  hajl 
executed  a  second  mortgage  <hi  the  real  es- 
tate over  which  the  oontroTersy  arose.  A 
llrst  mortgage  tiD  secure  the  sum  of  $2,500 
for  a  loan  made  thereon  was  held  by  a  tliird 
parly  at  the  time  the  defendant  oWined 
its  second  mortgage  and  about  the  lat  of 
Jiinuary,  ISD7,  and  shortly  before  the  deed 
in  controversy  was  eiecuted,  default  hav- 
ing been  made  in  the  payment  of  interest 
Juc  on  the  flret  mortgage,  and  also  taxes 
nases^d  against  the  land,  foreclosure  pro- 
ceedings were  about  to  be  instituted  by  the 
owner  (hereof.  To  protect  its  own  interest 
an  second  mortgagee,  the  bajik,  on  learning 
of  the  prospective  foreclosure  proceedings 
on  the  first  mortgage,  was  anxious  that  the 
plaintiff  should  take  some  action  which 
would  forestall  any  further  proceedings 
lookitig  toward  a  foreclosure  of  the  first 
mortgage.  The  plaintiff  found  himself  un- 
uhlc  tn  pay  the  defaulted  interest  and  the 
back  taxes  upon  the  payment  of  which  it 
appears  tlie  first  mortgagee  was  willing  to 
allow  the  jjriacipal  to  run  until  some  future 
time.  This  condition  of  affairs  ciisted  tor 
eome  little  time,  and  aiter  considerable  nego- 
tiations it  was  agreed  between  the  plaintiff 
Jtnd  defendant  that  the  bank  should  pay  the 
t>ack  interest  due  on  the  first  mortgage  and 
taxes  post  due,  and  agree  to  pay  the  princi- 
pal sum  on  the  1st  of  January  following, 
cancel  its  own  indebtedness,  and  the  second 
roortgaf^  securing  the  same,  the  total  of  the 
indebtedneis  and  costs  aggregating  $3,830.67, 
and  th.it  the  plaintiff  would  execute  a  war- 
ranty deed  for  the  real  estate  covered  by  the 
two  mortgages  mentioned.  At  the  time  of 
the  exiN7i]tion  of  the  deed  to  the  bank  it  ex- 
ecuted back  to  the  plaintiff  a  formal  lease 
of  tlie  premises  for  the  year  19B7,  and  aJao 
n  fornia.1  contract  of  sale,  agreeing  to  recon- 
v^  the  premises  upon  the  payment  of  the 
said  sum  of  $3,830.07  on  or  before  January 
1,  18'J8;  with  interest  thereon,  at  10  per 
cent  per  annum  after  the  last- mentioned 
.  date,  'nie  plaintiff  testifies,  in  substance, 
that  the  deed  was  given  and  accepted  as  a 
mortpigo  only,  while  the  president  of  the 
bank  says  it  was  an  absolute  conveyance, 
and  tbnt  the  bank  became  the  purchaser 
outright  of  the  land  by  virtue  of  such  con- 
veyance. The  negotiations  leading  up  to 
the  execution  of  the  deed  and  the  accom- 
panying instruments  appear  to  have  been 
t^  correspondence,  the  lettera  of  the  hank 
relating  to  the  matter  being  introduced  in 
evidence.  We  look  in  vain  for  any  act  or 
words  of  the  parties  outside  of  the  formal 
documents  thiy  at  the  time  eoteeuted,  evi- 
denciuK  an  intention  on  the  part  of  the 
plaintiff  to  sell  the  land  and  tlip  b.ink  ti 
become  the  purchaser  thereof  by  the  execu 
tion  and  delivery  of  the  deed  of  conveyance. 
~We  think  the  language  and  the  conduct  of 
tiaa  otBcers  of  the  bank  negative  the  idea 
that  it  was  at  the  Ume  purchasing  the  prop- 
erty or  accepted  the  conveyance  otherwise 
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transaction,  and  bv  its  own  testimony  we 
think  it  la  firmly  eetabliahed  that  the  con- 
viyance,  altltough  an  unoonditional  war- 
ranty deed,  was  in  fact  and  in  contempla- 
tion of  law  but  a  morigiage  to  secure  the 
plaintiff's  indebtedness  secured  by  the  two 
mortgages  hereinbefore  referred  to.  In  urg- 
ing tlie  plaintiff  to  take  some  action  regard- 
ing the  matter,  it  is  stated  by  the  president 
of  the  bank  in  one  of  bis  Idlers  to  Dim:  "It 
is  quite  important  to  us  to  have  this  loan 
[the  Srst  mortgage]  reinstated  now,  as  it 
wilt  leave  the  interest  at  6  per  cent,  instead 
of  0  per  cent  or  10  per  cen^  and  savecoaLs. 
We  do  not  wish  to  take  up  the  $2,500  now 
either.  The  only  way  I  can  see  out  is  for 
you  now  to  deed  over  your  land  to  the  bonk, 
and  then  we  can  advance  the  book  interest 
and  get  it  rdnstated.  As  soon  as  you  can 
arrange  the  loan  or  money,  we  are  perfectly 
willing  to  deed  it  back  to  you.  It  is  under- 
stood that  this  is  merely  a  temporary  ar- 
rangement, and  that  you  proceed  with  your 
efforts  to  make  other  arrangements  to  re- 
deem the  land."  Id  another  letter,  after 
giving  the  items  going  to  make  up  the  ag< 
gr^ate  sum  due,  including  taxes  and  coals, 
the  president  of  the  bank  writes  as  follows: 
''The  transfer  and  sole  would  necessarily 
have  to  be  understood  to  be  absolute,  and 
not  in  the  nature  of  a  trust  or  mortgage, 
and  all  rights  vested  in  the  bank  or  its  trus- 
tee, in  order  to  enable  the  bank  to  acquire 
and  carry  this  loan  for  a  year.  During  the 
year  ending  January  1,  1898,  you  could  pay 
off  the  pui'chasc  money  from  time  to  time 
and  buy  it  back."  And  again,  in  a  letter 
of  later  data  urging  tlie  plaintiff  to  execute 
the  deed  and  close  up  the  transaction,  the 
president  of  the  bank  writes;  "I  cannot 
see  anytbinc  to  be  gained  by  longer  delay 
to  sign  and  forward  the  deed  at  once,  to  set- 
tle this  matter.  If  Mr.  Dodge,  or  some 
other  good  friend,  should  send  you  the  mon- 
ey to  redeem  or  buy  back,  the  bank  is  ready 
to  deed  over  the  land  in  an  hour's  notice 
on  payment  of  the  cash."  Nowhere  is  it 
suggested  that  the  bank  by  the  transaction 
is  becoming  the  purobaaer  unconditionally 
of  the  land,  or  that  the  plaintiff  is  losing 
his  entire  interest  and  the  equity  of  redemp- 
tion therein.  It  is  manifest,  we  think,  that 
the  conveyance  was  executed  by  the  plain- 
tifi:  solely  as  security,  and  that  the  defend- 
ant so  understood  and  accepted  it  on  its  de- 
livery to  the  officers  of  the  bank.  The  foi^ 
mal  lease  executed  at  the  time  as  a  part  of 
the  same  transaction  and  the  contract  to  re- 
sell the  land  to  the  plaintiff  but  confirms 
him  in  his  contention  that  the  deed  was  in 
reality  a  mortgage,  and  that  his  rijjht  of  re- 
demption was  preserved  to  him.  Evidently 
what  the  parties  tried  to  accomplish  was  to 
execute  a.  conveyance  that  would  operate  as 
security  for  the  indebtedness  owing  by  the 
plaintiff,  preserving  to  the  grantor  the  right 
to  redeem  at  any  time,  upon  payment  of  the 
mortgage  debt.  Wore  January  1,  189B,  after 
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which,  if  redemption  v/ob  not  effectuated, 
-the  deed  should  Wome  absolute;  but  aa  is 
said  in  State  Bank  v.  Uathewa,  45  Neb. 
«u9,  03  N.  W.  930,  1.  deed  M  executed  and 
delivered  must  be  treated  a«  a  worigtga 
notwithstanding  mch  ait  agreemmt.  Sa^ 
■CommisBioner  Irvine,  who  WTot£  the  opin- 
ion: "This  was  the  understanding  luid  ie 
the  l^al  effect  of  all  mottge-geB,  and  the 
uhole  doctrine  of  foreclosure  and  redemp- 
tion arose  from  courts  of  equity  relieving 
against  this  understandiog  and  its  l^a!  ef- 
fect." It  ie,  therefore,  we  think,  clear  that 
the  deed  in  question  must  be.  taken  and  held 
to  be  a  mortgage  only,  and  not  susceptible 
of  tjry  other  construction,  and  that  the  trial 
i-ourt  did  not  err  in  treating  and  assuming 
in  its  instruction  to  tbe  jury  that  the  in- 
strumont  was  a  mortgage,  and  not  an  abso- 
lute conveyance. 

On  the  question  of  what  is  required  to 
-constitute  durens,  the  court  instructed  the 
jury  as  follows:  "'Duress'  may  be  defined 
ns  ajt  unlawful  restraint,  intimidation,  or 
compulsion  of  nnother  to  such  an  extent  and 
dtgree  as  to  induce  such  other  person  to  do 
-or  perform  some  act  which  he  is  not  legally 
bound  to  do.  contrary  to  his  will  and  incli- 
nation." This  instruction  is  complained  of 
an  erroneous.  It  is  said  that  the  instruc- 
tion should  have  told  the  jury  that  the  will 
suuttt  be  "'overpowered,"  or  the  injured  par- 
ty "  bereft  of  the  quality  of  mind  essential 
to  the  making  of  a  contract."  We  think, 
undc^r  the  issues  and  the  character  of  the 
duress  complained  of,  the  instruction  is  a 
fair  presentation  of  the  meaning  of  the 
word,  and  that  no  error  was  committed  such 
as  is  compLiined  of.  "Duress,"  it  Is  said, 
"exists  when  one,  by  the  unlawful  act  of  an- 
other, is  induced  to  moke  a  contract  or  per- 
form some  other  act  under  circumstances 
nliicfa  deprives  him  of  the  exercise  of  free 
will."  Haokley  v.  Headley.  45  Mich.  589,  8 
N.  W.  511.  It  is  obvious  that,  if  the  act  is 
done  contrai'y  to  the  will  and  incliniition 
of  Oie  Injured  party,  it  cannot  be  the  ei:er- 
ctse  of  bis  free  will.  His  will  is  subjected 
to  that  of  another,  and  he  is  ocmpelied  to 
yield  and  submit  to  an  illegal  exaction  be- 
cause of  the  dominant  power.  In  Purmei- 
rtVr  V.  Fnter,  13  Or.  121,  9  Pac.  69,  it  is 
tiaid  that  to  constitute  duress  by  threats 
"it  is  puflicipnt  that  they  do  in  &ct  compi^l 
the  person  threatened  to  do  an  act  which 
othenvise  ho  would  not  have  done."  Ordi- 
narily it  may  be  said  duress  is  that  degree 
of  constraint  or  danger  either  actually  in- 
dicted or  threatened  and  impending,  sutli- 
cieiit  to  overcome  the  mind  and  will  of  a 
person  of  ordinary  flrmneas.  Brcmm  v. 
Pierce.  7  WnJl.  214.  IB  L.  ed,  136;  Baker  v. 
iforlon-,  12  Wall.  157,  20  L.  cd.  264 ;  French 
V.  ShoKinal-cr,  U  Wall.  322,  20  L.  ed.  R5U: 
United  Ftales  v.  Huekabee,  18  Wall.  431,  31 
L.  cd.  404;  1  Chitty,  Contr.  Uth  Am.  ed. 
2fi9:  2  Gre^nL  Ev.  IS  301,  302;  1  Wharton, 
Cont.  Pref.  IV.;  2  WbarUin,  Ev.  H  931. 
1090;  1  Story,  Eq.  S  239 ;  2  Pom.  Eq,  Jiir.  i 
950,  The  instruction  comes  fairly  within 
the  rule,  and  the  exception  thereto  is  not 
well  taken. 
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It  is  also  contended  that  the  petition  doee 
not  state  facts  suCScient  to  constitute  a 
causa  of  action,  ajid  that  the  evidence  will 
not  support  the  verdict  letnraed  by  the  jury. 
These  two  queetious  may  be  considered  to- 
gether. The  petition  charges  that  the 
plaintiff  was  in  great  financial  distress  and 
in  poor  health,  Ixith  in  body  and  mind,  and 
after  the  defendant  had  obtained  a  deed  of 
the  premises  under  the  circumstances  nar- 
rated, and  OS  security  for  the  debt  owing 
by  tbe  plaintiff,  who  had  reposed  trust  and 
confidence  in  the  officers  of  tiie  bank  by  giv- 
ing to  them  a,  deed  absolute  on  its  face  when 
only  security  was  intended,  such  officers 
soon  thereafter  b^^n  to  assume  to  be  the 
absolute  owner  of  the  property,  and  to  have 
the  right  of  possession  and  contiol  thereof, 
and  begui  a  syatematic  effort  to  diaposaeas 
the  plaintiff  and  compel  him  to  acknowl- 
edge the  bank  as  the  absolute  owner,  and 
that  in  the  controveriy  as  to  t.he  right  of 
possession  the  defendant  brought  an  injunc- 
tion suit  to  restrain  the  plaintiff  from  hold- 
ing possession  of  said  premises  or  a  part 
thereof,  and  denied  any  and  all  rights  of  the 
plaintiff  in  and  to  the  premises ;  tliat  the 
plaintiff  was  heavily  in  debt,  without  means 
to  meet  the  same,  save  by  a  sale  of  the  land, 
which  he  was  endeavoring;  to  effectuate; 
that  in  the  spring  of  1S08  he  obtained  a 
purchaser  for  the  real  estate  at  an  advan- 
tageous price,  and  thereupon  endeavored  to 
obtain  an  adjustment  of  the  indebtedness 
due  the  defendant,  and  to  have  the  same  paid 
out  of  the  purchase  price  to  be  obtained  by 
the  proposed  sale  of  said  real  estate;  that 
the  defendant  demanded  several  hundred 
dollars  more  than  was  due;  denied  that  the 
plaintiff  had  any  interest  in  the  land  and 
lefused  to  consent  to  its  sale  or  to  relin- 
quish Its  title  to  the  property  or  join  in  a 
conveyance  imlcss  paid  the  exorbitant  sum 
so  demanded;  that  it  was  near  springtime, 
when  farming  operations  begin,  and  thr 
purchaser  threatened  to  withdraw  Ma  bii 
unless  the  ssJe  should  soon  be  consun 
ed:  that  the  defendant  refused  to  mak( 
statement  of  the  items  comprising  th 
debtediiess  it  claimed  to  be  due  it,  or  to  give 

due,  and  threatened  to  appeal  the  suit  then 
pending  to  the  court  of  last  resort,  it  the 
judgment  obtained  in  the  trial  court  was 
not  satisfactory,  wherR  it  would  probably 
remain  undisposed  of  for  several  years,  and 
in  the  mcantjinc  the  plaintiff  would  be  com- 
]>cllcd  to  pay  a  high  rate  of  inti-rest  on  such 
indebteilnpes  na  well  as  the  costs  ai.d  expen- 
ses of  liLigntion;  that  the  plaintiff  was  un- 
able to  nipet  his  indebtedness  without  resort 
to  a  sale  of  the  property  mortjiaged,  and  that 
the  sale  rouli!  not  be  effectuated  without  a 
compliancG  with  the  demands  of  the  defend- 
ant as  to  the  payment  of  the  sum  it  claimed 
to  be  due.  and  that  thereupon  the  plaintiff, 
after  the  defendant  had  reduerJ  its  demand 
in  o  small  amount  from  the  total  sum  first 
claimed,  involuntarily  and  by  computsion 
paid  the  same  in  order  to  effeetiinte  a  sale 
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suit  vaa  brought  m>s  paid  under  compul- 
sion aud  duress,  and  not  of  plaintiff's  free 
will.  The  evidence  fairly  subs  tan  tiaj^a  the 
allegations  of  '  the  petition.  Tbe  duress 
complained  of  resta,  we  apprehend,  in  the 
unfortunate  HnanciaJ  condition  in  which  the 
plaintiff  found  himself,  coupled  with  the 
control  over  the  l^al  title  to  the  land  a.nd 
apparent  ownership  thereof  which  the  bank 
had  acquired,  and  its  power  to  prevent  a, 
voluntary  disposal  b;^  the  plaintin  to  meet 
his  just  indebtednesa  without  first  obtain- 
ing the  consent  of  the  bank  and  complying 
with  Huch  demands  as  it  might  impose  aa 
a  condition  of  releasing  its  interest  and  title 
to  the  property.  The  duress  relied  on  aa 
grounds  of  relief,  if  existing,  consisted  not 
KO  much  in  threats  against  Uie  defendant  or 
duress  of  his  person  as  it  did  in  a  wrongful 
and  unjust  exercise  of  control  and  owner- 
ship of  the  property  of  the  plaintiff,  being 
the  real  estate  to  which  it  held  title  appar- 
ently in  fee  simple^  and  the  right  of  dis- 
posal on  any  terms  it  saw  fit  to  impose,  or 
of  withholding  the  land  from  sale  altogeth- 
er, until  compelled  to  act  by  a  final  decree 
in  a  proper  suit  brought  to  try  and  deter- 
mine the  rights  of  ^e  reepective  parties. 
The  case  is  one  of  duress  of  the  property  of 
an  individual,  rather  than  duress  of  his  per- 
son,     The   ancient   doctrine   of   durces    ap- 
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imminent  danger  to  life,  limb,  or  liberty, 
which  was  in  law  deemed  sufficient  to  avoid 
a  contract  or  enable  the  injured  party  to 
recover  back  money  when  so  paid.  The 
law,  however,  has  progressed  and  gradually 
extended  the  doctrine  so  aa  to  recognize  du- 
ress of  property  as  a  species  of  moral  du- 
ress which  might  equally  with  duress  of  the 
person  constitute  a  defense  to  a  contract  in- 
duced thereby,  or  entitle  a  party  to  recover 
money  paid  under  its  influence.  The  rule  is 
that  whoi  such  pressure  or  constraint  is 
brought  to  bear  as  will  compel  a  man  t«  go 
against  his  will,  ajid  takes  away  his  free 
agency,  destroying  the  power  of  refusing  to 
comply  with  the  unjust  demand  of  another, 
this  will  constitute  legal  duress,  regardless 
of  manifestations  or  apprehension  of  phys- 
ical force.  It  is  held  in  Joannin  v.  Ogilvie, 
4fl  Minn.  664,  16  L.  R.  A.  376,  52  N.  W.  217. 
"Thwe  may  be  duress  with  respect  to  real 
property,  as  well  as  personal,  so  as  to  ren- 
der a  paymrait  on  account  of  it  involuntary, 
so  that  the  money  [so  paid]  may  be  recov- 
ered hack."  In  tiiat  case  it  appeara  a  me- 
chanic's lien  was  filed  against  property  up- 
on an  unfounded  claim  which  tlie  owner 
paid  under  protest  in  order  to  clear  the 
title  0*  record  so  that  he  might  consummate 
a  loan  on  the  property  which  he  had  negoti- 
ated in  order  to  raise  money  to  pay  a  prior 
overdue  mortgage  and  other  preaaing  debts, 
he  having  no  other  available  mcana  of  rais- 
ing the  money.  Tbe  payment  under  the 
circunt stances  was  held  to  be  in  consequence 
of  duress  of  property,  and  that  an  action 
would  lie  for  Its  recovery.  Says  the  author 
of  the  opinion:  "He  was  so  situated  that 
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he  could  nather  go  backward  nor  forward. 
He  bad  practically  no  choice  but  to  submit 
to  plaintiffs'  demand.  Had  it  been  aooin 
ana  chattels  which  plaintiffs  had  withheld 
under  like  circumstajicee,  there  would  be  no 
doubt,  under  the  doctrine  in  Fargusaon  v. 
Winslov,  34  Minn.  384,  2a  N.  W.  942,  but 
that  the  payment  would  be  held  to  have  been 
made  under  duress.  But,  while  filing  the 
lien  did  not  interfere  with  defendant's  pos- 
session of  tjie  land,  yat  it  at  effectually  de- 
S rived  him  of  the  use  of  it  for  the  purpoees 
>r  which  he  needed  it  aa  would  witMuMding 
the  possession  of  <^attel  property.  It  has 
been  stnnetimes  said  that  there  can  be  no 
such  thing  as  duress  with  respect  to  reol 
property,  so  as  to  render  a  payment  of  mon- 
ey on  account  of  it  involuntary.  But  tliis 
is  not  sustained  by  either  principle  or  au- 
thority. In  view  of  the  immovable  charac- 
ter of  real  property,  duress  with  respect  to 
it  is  not  likely  to  o "         "      '""     " 
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whether  the  duress  be  of  goods  and  chattels, 
or  of  reai  property,  or  of  the  person.  Frat- 
or  V.  Pendlebury,  31  L.  J.  C.  P.  N.  S.  1; 
Pemberlon  v.  Witliama,  87  111.  15 ;  Glote  v. 
FhipjK,  7  Mann,  k  .G.  686;  White  v.  Heifl- 
man,  34  Pa.  142;  State  ex  rcl.  UcCardy  v. 
yelson.  41  Minn.  25,  4  L.  R,  A.  300,  42  N. 
W.  548."  These  remarks  are  very  perti- 
nent, and  apply  with  equal  force  to  tbe  sit- 
uation of  the  plaintiff  in  the  case  at  bar. 
Another  case,  which  seems  apropos  to  the 
one  at  bar,  was  decided  by  the  supreme 
court  of  Wisconsin  in  Qtielskou>  Bros.  Co. 
V.  Breeae,  96  Wis.  591,  72  N.  W.  45.  In 
that  case  a  lessor  refused  to  join  his  leasee 
in  executing  proofs  of  loss  after  fire  had  de- 
atrc^ed  the  leaj«d  property  and  indorse 
drafts  payable  to  them  joinUy,  unless  the 
lessee  paid  him  a  sum  of  money  he  did  not 
owe.  The  condition  of  the  lessee's  business 
was  such  that  he  was  compelled  to  have  the 
insurance  m<«iey  without  prolonged  delay, 
and  he  thereupon  paid  the  leesar  his  unlaw- 
ful exactian.  Afterwards  the  lessee  brought 
suit  to  recover  the  money  thus  paid  as  hav- 
ing been  paid  under  duress,  recovered  judg- 
ment, and  the  action  was  sustained. 

The  autborities  are  abundant  to  the  ef- 
fect that  where  goods  or  other  property  is 
in  posBes!iion  of  one  not  the  owner,  who  re- 
fuses to  deliver  such  property  to  the  owner 
unless  the  latter  pays  him  a  sum  not  right- 
fully due,  and  the  owner  in  order  to  obtain 
possession  of  his  property  pays  the  unlaw- 
ful exaction,  a  payment  so  made  is  in  a  le- 
rral  sense  under  duress,  and  may  be  recov- 
ered back  in  a  proper  action:  and  especial- 
ly is  such  the  case  where  the  wrongful  de- 
tention is  connected  with  circumstances  <^ 
hardship  or  serious  inconvenience  to  the 
owner.  Chase  v.  Dunnal,  7  Me.  134,  20  Am. 
Dec.  352;  Maya  v.  Cinointutti,  1  Ohio  St. 
268;  Adama  V.  Schiffcr,  II  Colo.  15,  17  Pac. 
21;  Chamberlain  v.  Reed,  13  Me.  357,  2» 
Am.  Dec.  506;  White  v.  ffej/Imon,  34  Pa. 
142;  Crawford  v.  Onto,  22  Ga.  604;  Central 
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Bank  v.  CopeUmd,  18  Md.  303,  81  An.  Dw. 
6!>7 :  Stkoltff  V.  ilumford,  60  N.  Y.  498. 

In  u  very  eB.rly  cue  (.itlfey  v.  Beynolds. 
2  Strung,  915)  the  plaintifT  pawned  plate 
to  the  defi'ndH.nt  &B  a  pledge  for  the  pay- 
ment of  a  sum  of  jaaney  loHui'd.  When  de- 
sirin;;  La  redeem,  the  defendajit  demanded 
and  was  paid  a  laive  sum  of  monej  in  ex- 
cesR  of  thu  amount  loaned,  with  l^al  inter- 
et>L  Suit  was  brought  to  recover  the  sur- 
plus nlKive  legal  interest.  The  court  of  the 
King's  Iwncli  eays:  "We  think,  also,  that 
this  in  a  paj'meDt  by  compulsion.  The 
plaintiff  might  have  such  an  immediate 
M-ant  of  hia  goods  that  an  action  of  trover 
would  not  do  bie  business.  Where  the  rule 
roltitli  non  fit  injuria  is  applied,  it  must 
be  where  the  party  had  his  freedom  of  ex- 
prciMng  h:.i  will,  which  this  man  had  not. 
We  niuiit  take  it  he  paid  the  money  relying 
on  hin  legal  remedy  to  get  it  back." 

In  other  cases  it  is  said,  in  order  to  con- 
HlitutK  durefls.  "there  must  he  some  actual 
or  threatened  exercise  of  power  possessril,  or 
8uppu>.i-i:  to  be  possessed,  by  the  party  ex- 
•icting   or   receiving  the   payment   ""- 


»  of  immediate  relief  than  by  advanc- 
ing the  money."  Brumagim  v.  Tillinghaei, 
18  Cal.  205.  79  Am.  Dec.  178;  Radich  v. 
Hutchina.  i)5  I".  S.  210,  24  L.  ed.  409.  In 
6  Am.  &  Eng.  Enc.  Law,  p.  S4,  with  respect 
to  the  relations  oxialine  between  mortgagefia 
ajid  mortgagors,  the  riila  as  to  payment  un- 
der duress  is  stated  be  follows;  "If  a. 
mortf^igee  of  land  who  is  in  possession  for 
oondition  broken  require  that  the  mortf;agor 
or  hia  assignee  pay  more  than  is  l^ally  due 
in  order  to  redeem,  and  it  is  paid  according- 
ly for  the  purpose  of  preventing  a  foreclos- 
ure, it  is  sucti  a  compulsory  payment  as 
entitles  the  party  who  so  pays  to  recover  it 
back."  In  support  of  the  text  is  cited  Crc  - 
timre  v.  Cutlrr,  4  -Met.  246:  Eraser  v.  Fen- 
dlelmry,  31  U  3.  U.  P.  N.  S.  1 ;  Bennett  v. 
HeaUij.  n  Minn.  240,  Gil.  158;  Frerinan  v. 
KiUr'.  21  Minn.  3;  HcMiii(rie  ».  Kecnan, 
10»  Ma.'<s.  ISf). 

The  evidence  in  the  case  at  bar  fairly  sup- 
ports the  contention  of  the  plaintiff  that  tic 
waa  without  redress  or  remedy,  and  was 
compelled  to  submit  to  the  exactions  of  the 
defendant  or  lose  a  voluntary  sale  of  his 
properLy  at  advantageous  Rgurea,  It  ap- 
pears that  he  was  utterly  unable  to  meet  his 
obligations  save  by  a  sale  of  the  property 
to  which  defendant  hold  the  legal  tatle.  and 
that  unless  the  sale  was  consummated  at 
alraut  the  time  tlie  terras  of  sale  were  agreed 

Tin  he  would  not  only  lose  the  opportunity 
■elling  to  the  prospective  purchaser,  but 
probubly  also  to  other  buyers,  because  farm- 
ing ofierations  for  the.  coming  year  were 
then  'tuc  to  begin,  and  arrangements  for  the 
Tear's  work  must  be  made  accord ingi v. 
With  the  title  in  litigalion,  and  with  the 
threat  of  the  defendant  to  keep  it  so  for 
years  to  come,  unless  its  terms  were  aj^ceded 
to.  and  with  the  large  indebtedness  standinj; 
■gainst  the  land,  drawing  interest  from 
■Taouary  preceding  at  the  highest  rate  aJ- 
69  L.  R.  A. 


lowed  by  law,  we  can  readily  appreciate  bow 
the  plaintiff's  mind  was  overpowered,  and 
the  payment  exacted  made  in  order  to  meet 
prcKsing  demands,  and  save,  if  possible,  the 
little  remaining  equity  which  he  held  in  the 
property,  as  well  as  to  prevent  payment  of 
costs  incidental  to  long-continued  litigation. 
accumulating  interest,  and  impending  de- 
ficiency judgments.  The  evidence,  we  are 
satisfied  under  the  principles  announced  and 
the  autliorities  cited,  was  sufficient  to  jus- 
tify the  jury  in  finding  that  the  payment 
was,  under  the  circumstaoces,  involuntary 
nnd  under  duress. 

We  are  of  the  opinion  that  the  compro- 
mise and  settlement  pleaded  as  a  defense 
was  hilt  a  part  of  the  transaction  constitut- 
ing duress  on  the  part  of  the  defendant; 
that  tlic  same  facts  which  would  justify  a 
recovery  of  the  overpayment  as  being  maite 
under  duress  must  for  the  same  reason  an- 
nul and  render  valuele»s  the  all^fed  settle- 
ment as  a  compromise  of  honest  differences. 
The  defenilant  had  undertaken  by  an  in- 
junction suit  to  restrain  the  plaintiff  from 
enjoying  the  use  and  possession  of  the  real 
estate  in  controversy.  Plaintiff  had  an- 
swered in  that  action,  pleading  that  tlie  'de- 
fendant's conveyance,  through  which  it 
clRimp<l  through  an  absolute  deed  in  form, 
was  in  fact  but  a  mortgage  to  secure  an  in- 
dcbledneas  owing  by  him  to  the  bank,  and 
linked  to  have  an  accounting  of  the  amount 
dur.  and  that  the  deed  be  declared  a  mort^ 
gafZL-  securing  the  same  in  conformity  witb 
the  facts  andintention  of  the  parties.  This 
suil.  was  pending  at  the  time  of  the  alleged 
settlement.  It  is  to  be  borne  in  mind  that 
tlir  case  is  entirely  different  from  one  in 
which  the  indebtedness  is  fixed  and  certain, 
and  evidenced  by  written  instrummts  se- 
cured bv  n  mortgage  in  form  as  well  as  in 
fact.  In  the  case  at  bar  the  plaintiff  wus 
completely  at  the  mercy  of  the  defendant. 
He  could  make  no  disposition  of  his  proper- 
tv  until  his  differences  with  the  defendant 
were  adjusted  in  sonm  form.  Ue  could  not 
dispose  of  his  equity  of  redemption,  since 
this  interest  and  right  was  denied,  sjid  but 
few  care  to  buy  a  lawsuit  with  the  purchase 
of  property.  He  could  not  allow  the  mat- 
ter tc-  run"  the  ordinarr  crnrsc  of  litigation 
witUmit  losing  all  his  equity  in  the  land  and 
facing  a  pro^ble  deficiency  judgment.  lie 
t'oiiid  not  pay  costs  of  litinution  and  the  in- 
crea.sed  interest  of  the  indebtedness  for  any 
length  of  tiini'  without  tlie  whole  property 
being  swallowed  up.  He  was  met  with  the 
threat  that,  unless  the  differences  were  set- 
tled on  the  terms  offered  by  the  bank,  tho 
litigation  would  be  contiuued,  and,  in  the 
event  of  nn  unsatisfactory  judgment  in  IJie 
trial  court,  t^e  cause  would  be  appealed 
there,  to  take  its  course  with  the  accumu- 
lated litigation  then  pending  in  the  appel- 
late court  awaiting  final  disposition.  Thin 
meant  a  delay  of  years,  aa  the  plaintiff  well 
knew.  He  must  have  been  cognizant  of  the 
fact,  as  all  well-informed  men  are.  that 
should  tlic  matter  be  litigated,  and  the  prop- 
erty finally  exposed  to  forced  sale  to  satisfy 
the  indebtedness  admittedly  existing  agiiinit 
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it,  the  sum  thuB  realized  would  not  be  at  all 
as  fnvorable  to  him  aa  would  be  the  result 
in  the  event  of  a  votuclArj'  saJe  and  a  vol- 
untary purchaser.  It  was  under  these  cir- 
eumatances,  and  because  an  immediate  sale 
ot  the  property  wae  neceswrj  to  immcdiate- 
Iv  relieve  him  from  his  financial  dUtr«K^, 
tliat  the  a^eement  was  executed  by  bis  son 
a-t  attorney  in  fact,  and  afterwards  ratifleii 
onJ  HCquieBced  in  by  the  plaintiff  in  finally 


manda  of  the  defendant.  The  overpayment 
waa  an  unlawful  and  unjust  demand,  and 
tiiis  is  practically  conceded.  If  the  defend- 
ant had  only  a  mort^^e  on  the  land,  as  has 
been  held,  then  it  could  not  justly  requiro 
of  the  plaintiff  the  payment  of  more  than 
its  indebtedness,  with  costs  and  lawfully  ac- 
crued interest.  But  it  was  not  satisfied  ta 
iiccept  what  waa  justly  due,  and,  because  of 
the  peculiar  situation  of  the  paiTties,  the 
plaintiiT  acceded  to  its  demands,  agreed  to 
the  terms  of  s^tlonent  evidenced  by  the 
agreement  pleaded  as  a  settlement  and  com- 
promise, luid  paid  the  nioney  demanded,  and 
which  it  is  alleged  was  an  overpayment  and 
made  under  compulsion.  Duress,  like 
fraud,  vitiates  all  oontracts,  and  the  con- 
tract of  settlement  wa«  the  result  of  duress, 
— tts  much  so  as  U>e  overpayment  made 
thereunder  which  it  is  sought  to  recover. 
The  contract  simply  provides  that,  upon  tiie 
payment  of  all  costs  in  the  injunction  pro- 


ceeding, and  the  psfment  to  the  defendant 
of  the  amount  it  "demanded  after  reducii^ 
the  original  sum  claimed,  $125,  and  n  cer- 
tain judgment  obtained  against  the  plain- 
tiff, that  it  would  quitclum  ite  interest  in 
the  property  to  the  plaintiff,  therdrr  per- 
mitting him  to  coDBununate  a  sale  thera>f. 
The  jur^  found  under  the  instructions  given 
that  this  contract,  as  well  as  the  payment 
of  the  excess  demanded  by  defendant  ac- 
cording to  its  terras,  was  Uie  result  of  du- 
ress and  compulsion,  and  the  evidence  relat- 
ing to  the  matter  is,  we  think,  sufficient  to 
sustain  tho  finding.  Ther^ore  the  defense 
thus  interposed  to  tJie  plaintiff's  cause  of 
action  mu^  faiL 

Some  complaint  is  made  because  of  the 
manner  of  stating  the  isBues  in  the  court's 
instructions  to  the  jury,  but  on  examination 
we  are  satisfied  that  the  statemmt  of  the 
substance  of  the  pleadings  in  the  instruc- 
tions was  fair  to  both  parties,  and  that  no 
error  was  committod  in  that  regard. 

Several  other  alleged  errors  ore  argued 
which  are  found  to  be  without  merit.  The 
instructions  appear  to  have  fairly  sabmittsd 
all  issues  of  fact  to  the  jury,  were  without 
prejudice  to  the  losing  ^art;,  and  the  ver- 
dict, we  are  of  the  opimon,  should  be  per- 
mitted to  stand.  The  petition  states  a 
cause  of  action,  and  the  verdict  is  aupporb- 
ed  by  the  evidence. 

Th«  judgment  is  accordinffti/  affirmed. 
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Charles  R.  SMITH 

BRIE     RAILROAD     COMPANY,    Plff. 

Err. 

(67  S.  J.  L.  6S6.) 

•1.     As    betireva    a.    rallpoaa    campai 
e-ftd    ■■ell    ot   itb    eniployeeji    rs   are   I 

qnlred.  In  the  perfocmaneo  o(  their  ilalleB, 
travel  upon  Its  trains,  the  company  is  bau: 


and  maintain  the  track  and  roadbed  ■■  to 
make  them  reswiuUi!;  safe  (or  sach  travel, 
2.  E*or  tke  nejcllKence  ot  the  1r«J>kineii 
etasrved  with  the  loBpectlon  and  repair 
of  the  tracks  and  roadbed,  wbere  such  necH- 
gence  causes  injur;  to  a  trainman  travellnB 
thereon,  the  railroad  compear  Is  responsible. 


■Ueudno 


■  bj  PiTNEr,  J. 


NoTH.' — As  to  wbat  penona  are  deemed  to  be 
in  the  same  common  employment,  see  nole  to 
Sofleld  V.  Gusgenhelni  Smelting  Co.  (K.  J.  L.) 
60  I..  li.  A.  417,  especlallT  caaeB  on  pages  4B2 
et  teg.  as  to  servantii  handling  trains  and  serv- 
ants employed  In  the  repair  or  eoaatructloD  of 
the  permanent  wa;. 

As  to  liability  tor  Inlnry  to  em^oyee  throngh 
defect  in  railroad  roadbed,  see.  In  this  series, 
Iteloy  V.  Cbleago  *  N.  W.  R.  Co.  (Iowa)  i  L. 
H.  A.  287,  and  Ulnty  t.  Union  F.  B.  Co.  (Idaho) 
4  L.  B.  A.  408. 
09  L.  B.  A. 


I.  The  mmiter'a  dntr  to  exEFelae  rem- 
■onable  car*  Id  farnlsblDK  a  plape 
tor  the  Trork.  and  appliances  for  the  work, 
that  ahall  be  reasonably  sate  tor  those  en- 
gaged In  the  geneml  oiu  ploy  meat.  Is  not 
fully  discharged  by  the  employment  of  compe- 
tent agents  tor  Its  performance.  Tfaose  serv- 
ants to  wboni  the  duty  Is  delegated  are  not 
fellow  sermnts  engaged  In  a  c-omnion  omploy- 
ment  nllh  tboac  for  whose  reasouable  safety 
the  duly  Is  Imposed  upon  the  matter. 

I.  A  aervBiit  hu  the  Flsht  la  take  It 
tor  HTADted  Ihst  hta  niitater  bmm  pep- 
tormed  hta  dntr  by  exercising  reasonable 
care  for  the  servast'a  safety  In  tbe  reapecla 
above  Indicated,  until  the  servant  la  warned 
or  noticed  of  a  dsnger  arising  from  the  mas- 
ter's negligence,  or  until  the  danger  twcomes 
so  obvious  that  a  reasonably  prudent  serv- 
ant niider  the  clrcumatancea.  would  observe 


The  risk  of  Injury  from  &  defect  In 
m  railroad  tPtkck  or  mmllied  negligently 
permitted  to  remain  In  bad  repnir  la  not 
among  tlie  ordinary  and  natural  risks  that  are 
assnmed  by  a  trainman,  and  la  not  assamed 
unless  It  becomes  knoivn  Co  blm,  or  Is  so  ob- 
vious that  by  the  eierdse  ot  ordinary  care  on 
bis  part  It  would  be  observed. 


(June  ]6.  1902.) 


i  judgment  in  favor  of  plaintiff  In  an 

dbyGoogle 
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I  injuriei  alleoed  to  have  been  oaiued 
bj  defeodant's  n«gTig;ei)ce.    Affirmed. 

The  ficts  are  staled  in  the  opiitioii. 

ifegara.  Oortlsndt  P^Tkar  and  Oort- 
I*adt  Furker,  Jr^  tor  plaintiff  in  error: 

While,  as  to  paBsengera,  it  might  be  ooH' 
tended  that  the  accident  waa  evidence  of 
negligence,  yet  this  rule  does  not  apply  in 
the  esse  of  employees. 

Baldicin  v.  Atlantio  City  B.  Co.  84  N.  J. 
L.  232,  45  Atl.  810;  Fendenon  t.  AtXantio 
City  R.  Co.  58  N.  J.  L.  708,  31  Atl.  787 ; 
BrotcnfielA  v.  Chicago,  R.  I.  £  P.  R.  Co. 
107  Iowa,  254,  77  N.  W.  1038;  Elliott, 
RaJlroads,  i   1308. 

The  master  "must  eittcise  reasonable 
eare  and  skill  in  fumiahing  suitable  ms 
chinery  and  appliancea.  .  .  .  and  L 
Icaeping  such  machinery  in  repair." 

Xord  Devtaeher  Lloyd  8.  S.  Co.  y.  Ingi 
brtgaten,  57  N.  J.  I^.  400,  31  Atl.  61B;  Afa 
r.  Hmoark  Lime  <£  Cement  Mfg.  Co.  69  N. 
J.  h.  41,  34  Atl.  980;  BoWwin  v.  Atlantie 
City  R.  Co.  64  N.  J.  L.  232,  45  Atl.  810. 


thfr  recovery  is  sought,  he  cannot 
Drake  t.  Mount,  33  N.  J.  L.  441. 
If  the  plaintiff's  neglig^oe,  proximately, 
— that  is,  directly, — contributed  to  the  in- 
jury, it  will  disentitle  him  to  a.  recoverj-. 
A  court  of  law  cannot  undertake  to  appor- 
tion damages  arising  from  an  injury  caused 
b^  the  cosiperating  negligence  of  botJi  par- 

Menger  v.  Laur.  55  N.  J.  L.  205,  20  L.  B. 
A.  61,  26  Atl.   180. 

Commoa  employmMit,  ia  service  of  such 
kind  that,  in  the  exercise  of  ordinary  sa- 
gacity, all  who  enjpige  in  it  may  be  able  to 
foresee  that,  through  the  n»)igence  of  fel- 
low servants,  it  may  probably  expose  them 
to  injuiy. 

McAndrems  v,.  Bunu,  3Q  N.  J.  L.  117; 
Rogers  Loeomotiva  A  Mach.  Worki  v.  Hand, 
fiO  N.  J.  L.  464,  14  Atl.  766;  EiDan  r.  Lip- 
pincott,  57  N.  J.  L.  192,  54  Am.  Sep.  US. 

Memir-B.  W.  Biadf  ord  Bmltk  and  Bob- 
art  H.  MoC»rteT.  for  defendant  in  error : 

The  servants  of  the  defendant  intrusted 
with  the  duty  of  inspecting  and  repairing 
it«  tracks,  and  having;  no  part  jn  the  run- 
ning of  its  trains,  and  the  plaintiff,  a  bog- 
fCage  master,  whose  duties  were  strictly  con- 
fined to  the  running  of  its  trains,  and  who 
had  no  |>art  in  the  inspection  and  repair  of 
its  tracks,  are  not  fellow  servants  engaged 
in  a  common  employment. 

Hard  Deuttcher  Lloyd  8.  3.  Co.  v.  Inge- 
bregtten,  67  N.  J.  L.  400,  31  Atl.  819;  Van 
Btcenburgh  v.  Thornton,  68  N.  J.  L.  160,  33 
Atl.  :t80;  Collyer  v.  Pennsylvania  R.  Co.  49 
N.  J.  L.  SO,  6  Atl.  437 ;  MoAcr  v.  Thropjt, 
60  N.  J.  L.  1S6,  35  Atl.  1067;  Bellevillr. 
Stone  Co.  v.  Moonry,  00  N.  J.  L.  323,  38 
Atl.  835;  Gardner  v.  Michigan  0.  R.  Co. 
150  U.  S.  34fl,  37  L.  ed.  1107,  14  Sup.  Ct. 
K«p.  140:  Rough  v.  Texas  d  P.  R.  Co,  100 
V.  S.  213.  25  L.  ed.  61S;  Northern  P.  R. 
Co.  V.  Brrbert,  110  U.  8.  642,  29  L.  ed.  766. 
«  Snp.  Ct.  Hep.  690;  Ballimore  d  O.  R.  Co. 
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v.  Baugh,  149  D.  8.  369,  37  L.  ed.  772,  13 
Bup.  Ct.  Rep.  914;  Snoto  v.  Boaaatonic  R. 
Co.  8  Allen,  441,  8S  Am.  Dec.  720. 

Pltnej,  J.,  delivered  tie  opinion  of  the 

At  the  time  of  the  occurrence  which  gave 
rise  to  this  action,  plaintiff  was  in  the  em- 

tloy  of  the  defendant  in  the  capacity  of 
aggage  master  and  acting  bnUceman,  and 
in  the  performance  of  his  duties  was  trav- 
eling upon  one  of  defendant's  passenger 
over  the  Greenwood  Liike  ^ancb  of 
-ailroad.  This  car,  together  with  a  lo- 
>tive  and  tender,  made  up  the  train. 
The  occurrence  took  place  on  the  evening 
of  Saturday,  January  14,  1899.  shortly  aft- 
er 7  o'clock.  The  train  was  ruiming  at 
some  speed  down  a  grade  of  about  60  feet 
'le  mile,  when,  in  rounding  a  curve,  the 

Kssenger  car  became  derailed,  and,  after 
mpiu^  for  some  distance  over  the  cross- 
ties,  broke  away  from  the  tender,  and  wa» 
tbrown  down  a  steep  embankment  and  de- 
molished. The  plaintifT  sustained  serious 
personal  injuries,  to  recover  damages  for 
which  he  broupht  this  nction.  The  verdict 
and  judgment  in  the  court  below  having; 
gone  in  his  favor,  the  defendant  now  ask^ 
for  a  rei'ersal  because  of  alleged  errors  com- 
mitted by  the  trial  judge. 

Plaintiff's  insistment  at  the  trial  wns 
that  the  derailment  was  occa.-^ioned  by  the 
nonrepair  of  the  track.  Evidence  was  in- 
troduced tending  to  show  that  the  inspec- 
tion sjtd  repairs  of  this  part  of  the  railroad 
~-ere  customarily  done  by  a  section  Kvng  of 
hich  one  Duffy  was  foreman,  and  Sloat 
nd  two  others  were  members;  that  during 
lis  particular  week  the  section  gang 
worked  only  on  the  alternate  days ;  that  at 
least  as  early  as  the  afternoon  of  Fridaj, 
the  day  before  the  accident,  a  noticeable  de- 
pression, called  by  the  witnesses  a  "low 
joint"  or  "low  spot,"  was  found  in  the  out- 
lil  of  the  track  at  or  near  the  curve  in 
tion ;  that  this  depreHsion  was  observ- 
able by  a  person  walking  the  track,  and  was 
sufficient  to  cause  a  decided  lurch  in  a  car 
passing  over  it;  that  on  Friday  afternoon 
Sloat  reported  this  low  joint  to  Duffy,  yet 
the  section  gang  was  laid  off  dut^  from  Fri- 
day night  until  Monday  morains-  Duffy, 
the  track  foreman,  was  callnl  as  a  witness 
by  the  plaintiff,  and  testiiieil  that  he  was 
at  work  on  Saturday,  the  14th.  but  that  his 
were  not,  they  having  been  laid  off  by 
him  on  the  orders  of  Mr.  Lynch,  the  super- 
■  of  that  diviRion;  that  none  of  the 
trackmen  were  on  duty  on  the  14th  except 
Duffy  himself;  and  that  he  walked  over  the 
section  twice  that  day.  but  did  nothine 
towards  (he  re[)air  of  the  tow  point  in  que-^- 
"--;  it  being  ronpp<led  that  he  could  not 
repair  it  without  help. 

The  plaintiff  also  produced  the  printed 
book  of  rules  of  defendant  company,  front 
which  he  introduced  in  evidence  without 
objection,  the  following  rules; 

"Supen-isors.  The  mipervisor  haa  charge 
of  the  rppairmen  and  other  laborers  em- 
ployed on  his  subdivision,  and  moat  see  that 
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they  perform  their  duties  properly,  and  dis- 
cipline them  for  negleot  of  duty.  It  is  the 
superviBor's  dutv  to  keep  the  track,  road- 
bed, bridges,  culverts,  buildings,  and  other 
prupETty  of  the  company  on  his  subdivision 
in  repair.  He  must  pass  over  hia  subdi- 
vision daily;  observe  the  condition  of  the 
tmck  and  bridges;  see  that  the  proper 
»iop&!  nnd  ditches  are  preserved,  .  .  . 
that  ties  are  of  &  standard  size,  evenly 
Kimced,  and  properly  tamped,  and  that  the 
rails  are  in  proper  surface  and  securely  fas- 
tened; .  .  .  and  do  everything  neces- 
sary (o  secure  the  safety  of  the  roid." 

"Track  Korcnipn.  Track  foremen  report 
to,  and  receive  their  instiiictions  from,  the 
supervisor.  Tliey  have  charge  of  repairs  on 
their  respective  section.i,  and  are  responsi- 
ble for  the  proper  inspection  and  safety  of 
the  tracks,  bridges,  and  culverts.  They 
imist  see  that  the  track  is  in  good  line  and 
surface,  and  properly  spiked;  that  it  ia  in 
true  and  uniform  gauge;  that  the  cross-ticx 
are  properly  spaced,  lined,  and  tamped; 
that  tho  roadbed  is  in  good  order,"  etc. 

Upon  this  evidence,  and  other  to  the  name 
efTcct,  the  plaintin  claimed  that  the  proxi- 
mate cause  of  the  necident  ivas  the  bad  con- 
dition of  the  track;  that  the  defect  was 
such  that  reosonnbJe  vigilanco  and  proper 
inspection  would  have  discovered  it,  and 
inspection  would  have  discovered  it,  and 
that  in  fact  it  was  discovered  by  the  track- 
men in  ample  time  to  enable  them  to  mend 
it  before  the  accident,  so  that  there  was  neg- 
ligence of  the  trackmen,  for  which  the  de- 
fmidant  was  responsible  to  the  plaintiff. 
Defendant's  insistment  was  that  the  low 
spot  in  the  track  u-as  not  the  cause  of  the 
dernilnicnt  of  the  car,  and  that  the  disaster 
was  the  risult  of  the  reckless  speed  of  the 
train,  for  which  the  locomotive  engineer,  a 
fellow  >(Tvant  of  the  plaintiff,  was  rcsponsi' 
ble.  With  respect  to  the  speed  of  the  train 
the  testimony  was  quite  variant.  There 
was  evidence  from  which  the  jury  would 
have  been  at  liberty  to  believe  that  it  was 
not  exceeding  20  miles  an  hour,  and  other 
evidence  from  wliich  they  might  believe  its 
speed  was  far  in  excess  of  30  miles  per 
hour.  It  was  claimed  hy  the  defendant 
that  the  low  spot  was  80  feet  or  more  aliove 
the  point  where  the  wheels  of  the  passenger 
car  left  the  track :  it  being  argued  that  this 
ilistance,  of  itself,  demonstrated  that  the 
low  spot  did  not  cause  the  derailment.  Ii 
was  further  iuMsted  that  in  a  derailment 
resulting  from  such  a  low  spot  the  wheels 
would  jump  over  the  outer  rail,  whereas,  in 
this  (-ii~i'  wevcriil  len^fths  of  the  outer  rail 
rolled  I'ViT  under  pressure  of  the  wheels, 
thereby  causing'  a  spreading  of  the  tradt, 
and  pi-rniitting  the  wheels  to  settle  doivn 
njion  the  cross-ties.  As  corroborating  the 
clL*feiulHnt's  theory,  and  negativing  the  the- 
ory which  attributed  the  derailment  to  the 
low  joint,  it  was  pointed  out  that  the  loco- 
motive remained  on  the  track,  and  that  the 
tender  reinftineil  attached  to  the  locomotive, 
altlinugh  the  n-nr  wheels  of  the  tender  left 
the  track.  Tt  is  also  claimed  that  after  the 
]i«s*eiij."pr  car  became  derailed  it  remained 
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attached  to  the  tender,  and  th&t  ite  wheels 
bumped  along  the  eroes-tJes  for  a  distance 
of  over  200  feet  before  the  car  broke  from 
the  tender  and  pitched  down  the  bank. 
From  all  this  it  is  argued  that  the  occur- 
rence resulted,  not  from  the  cm*  leaving 
the  track  hy  reason  of  rou^mess,  uneven- 
ness,  or  any  low  joint,  but  Dy  tho  locomo- 
tive and  cars  remaining  on  the  track,  cling- 
ing to  it  and  destroying  it.  But  the  evi- 
dence tends  to  show  that  the  low  joint  indi- 
cated that  the  track  was  being  oeaved  by 
the  frost,  and  so  it  cannot  be  said  to  be  a 
necessary  conclusion  that  the  weakness  of 
the  track  was  confined  to  the  immediate 
vicinity  of  the  low  joint.  Nor  can  it  be 
said  that  a  derailment  which  occurs  by  the 
overturning  of  the  rails,  caused  hy  the 
weight  of  a  train  consisting  of  a  locomotive, 
a  tender,  and  a  single  car  driven  at  a  apeed 
less  than  that  which  would  cause  them  to 
Jump  the  track,  necessarily  excludee  the 
notion  that  the  rails  spread  by  reason  of 
the  nonrepair  of  the  tracks- 
There  were  motions  for  nonsuit  and  for 
directions  of  a  verdict  for  the  defendant. 
Tlie    refusal    of    these    motions   raisea  the 

Questions  on  which  the  principal  afcress  was 
ajd  in  the  argument  before  this  court  Tha 
motions  weie  based  in  part  on  the  ground 
"that  the  aceiitent  was  due  to  the  negli- 
gence of  a  fellow  servant  of  the  plaintiff." 
Aa  we  have  already  seen,  there  was  evi- 
dcsice  from  which  the  jury  had  a  right  to 
infer  that  the  occurrence  was  due  to  neg- 
ligent nonrepair  of  the  track,  and  not  to 
excc»isivc  speed  of  the  train.  Therefore, 
the  question  is  raised  whetier  the  em- 
ployees whose  duty  it  was  to  inspect  and 
repair  the  track  were  fellow  servants  of  the 
plaintiff,  engaged  in  a  common  employment 
with  him.  within  the  meaning  of  the  rule 
that  absolves  the  roaster  from  liability  to 
a  servant  for  the  consequences  of  a  fellow 
servant's  negligence.  It  is-  entirely  clear 
that  as  betu'een  a  railroad  company  and 
such  of  its  employees  as  are  required,  in  the 
performance  of  their  duties,  to  travel  upon 
its  trains,  the  company  is  bound  to  exercise 
reiiKOiinblc  cave  to  so  construct  and  main- 
tain the  tracks  and  roadbed  as  to  moke 
them  reasonably  safe  for  the  purposes  of 
such  travel.  So  far  as  the  trainmen  are 
concerned,  the  tracks  and  roadbed  come 
within  the  familiar  rule  that  imposes  on 
the  master  tlie  duty  of  ts.klng  ordinary  care 
that  the  places  in  which,  and  the  applian- 
ces with  which,  the  servant  is  required  to 
work  shall  be  reasonably  safe  for  the  pur- 
[Mise.  The  cases  of  Harrison  v.  Central  R. 
T'l.  31  N.  J.  L.  293,  and  Pavimier  v.  Erie  R. 
Co.  34  N.  J.  L.  l.'il.  are  instances  in  which 
the  supreme  court  asserted  the  master's  lia- 
bility where  the  supports  of  the  track  were 
insecure,  and  the  master  had  notice  thereof. 
The  recent  decisions  of  this  court  furnish 
numerous  illustrations  of  the  general  prin- 
ciple. Among  them  are  Mills  v.  ^oitic  Ice 
Co.  51  N.  -T.  L.  342,  17  Atl.  895;  Hord 
D'-uUchcr  hloyd  B.  S.  Co.  v.  Ingebregsten, 
57  N.  ,r.  L.  40O,  31  AU.  619;  Western  U. 
Teles.  Co.  V.  Vc»<'nrr\,  58  N.  J.  I*  156,  32 
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L.  R,  A.  331,  83  Atl.  384;  Va»  SleeibUTgh 
V.  TXomlon,  5S  N.  J.  L.  IBi),  33  Atl.  390; 
Day  V.  Donohve,  62  N.  J.  L.  380,  41  Atl. 
B34;  Oole  V.  Warren  Mfg.  Go.  83  N.  J.  L. 
62S,  44  Atl.  64T.  In  each  of  these  cases  the 
employer  was  held  liabie  by  reason  of  some 
neglect  of  the  Aiity  in  question. 

The  defendant's  insistment  involves  the 
proposition  that  the  men  in  charge  of  in- 
spection and  repair  of  the  track  were  fel- 
low wrvant?  of  tlie  plaintiff,  so  that  for  the 
conwquences  of  their  negligence  he  cannot 


This 


It  11 


i  contention  cannot  prevail, 
that  in  HarrUon  v.  Central  R.  Co.,  where 
the  imputed  neg]ig«ice  was  the  failure  to 
repair  a  railroad  bridge  known  to  be  un- 
safe for  want  of  repair,  in  consequence  of 
which  the  bridge  broke  down  under  the 
u-eight  of  a  train,  thereby  causing  the  death 
of  a  hrakeman  upon  the  train,  the  late 
Chief  Justice  Beasley  said,  in  substance, 
that  if  the  company  had  in  fact  directed  its 
agents,  possessed  of  competent  skill,  to  ex- 
amine at  stated  periods  the  bridge  in  ques- 
tion, and  thfy  had  reported  it  secure,  the 
plaintiff  could  not  recover,  even  if  the 
agents  making  such  report  had  acted  care- 
lessly in  the  discharge  of  their  duties,  or 
falsely  reported  their  conclusions.  But 
this  remark  was  confessedly  based  upon  a 
supposed  state  of  facts  precisely  opposite  to 
that  presented  by  the  case,  nor  was  the  re- 
mark necessary  for  the  decision.  This  dic- 
tum has  sometimes  been  treated  aa  author- 
ity for  the  propmaition  that  a  master  may 
fully  discharge  his  duty  with  respect  to 
providing  a  safe  place  of  work  and  safe  ap- 
plianeeit  for  the  work  by  employing  compe- 
tent agents  to  make  inspections  and  repairs. 
But  since  the  decision  by  this  court  in  the 
case  of  Nord  Deuffcher  Lloyd  S.  8.  Co.  v. 
Ingehregttcn,  57  N.  J,  L.  400,  31  Atl.  610, 
it  must  be  taken  as  established  that  this 
duty  may  not  be  delected  by  the  tnaster, 
except  at  his  own  risk;  that  those  who  are 
employed  to  make  inspections  and  repair.i 
for  the  purpose  of  keeping  in  proper  repair 
the  plan'  of  work  and  the  tools  and  appli- 
ances of  the  work  are  not  fellow  servant.^ 
engaged  in  a  common  employment  with 
tho.te  employees  for  whose  reasonable  safely 
tlie  precautions  are  required.  In  that  case 
Mr.  Justice  Dixon  said :  "The  master's 
duty  to  his  sirvtint  requires  of  the  former 
the  exercise  of  reasonable  care  and  skill  in 
famishing  anitable  naachinery  and  appli- 
ances for  (-nrr>'ing  on  the  business  in  which 
he  employs  the  servant,  and  in  keeping  such 
machinery  and  appliances  in  repair,  includ- 
ing the  duty  of  making  inspections  and 
tests  at  proper  intervals.  ...  So  far 
the  authorities  are  at  one.  Almost  an 
ntunimouB  are  they  in  the  proposition  that. 
it  the  master  selects  an  agent  to  perform 
this  duty  for  him.  and  the  agent  fails  to 
exercise  reasonable  care  and  skill  in  it« 
performance,  the  master  la  respomible  for 
the  fault." 

It  is  now  fully  recognized  in  this  state 
that  the  teat  for  detemiining.  in  a  given 
"SO.  '"hether  the  master  is  liable  to  onf 
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servant  for  the  negligence  of  another  serv- 
ant, 19  in  the  answer  to  the  inquiry  whetlier 
the  negligent  servant  was  in  the  perform- 
ance of  work  which  the  taw  imposes  as  a 
positive  duty  upon  the  master,  by  way  of 
preparation  for  the  general  employment,  or 
wlietber,  on  the  other  hand,  such  negligent 
servant  was  at  tbe  time  in  the  performance 
of  some  duty  incidental  to  the  general  em- 
ployment itself.  In  the  farmer  ease  the 
master  is  liable;  in  the  latter  case,  not.  It 
is  the  master's  duty  to  exercise  reasonable 
care  in  furnishing  those  things  which  go  to 
make  up  the  plant  and  appliances,  so  as  to 
have  them  at  the  outset  reasonably  safe  for 
the  work  of  the  servants  who  are  engaged 
in  the  general  employment,  and,  further,  to 
exercise  reasonable  care,  by  means  of  in- 
spections and  repairs,  when  needed,  to  keep 
the  plant  and  appliances  reasonably  safe. 
These  duties  the  master  cannot  avoid  by 
employing  othera  for  their  performance.  If 
the  negligence  of  those  who  are  charged 
with  such  performance  results  in  injury  to 
one  of  those  servants  for  whose  safety  the 
precautions  are  required,  the  master  is  li- 
able, unlefis  by  renson  of  the  obvious  char- 
acter of  the  consequent  risk,  or  othenvise, 
it  is  asRumed  by  the  injured  employee,  or 
unless  the  injury  is  brought  about  by  co-i- 
tributoty  n^lipence.  Rccoit  cases  clearly 
recogni;te  the  distinction  referred  to.  In 
Maher  V.  ThTopp,  59  N.  J.  L.  186.  35  Atl, 
1067,  Mr.  Justice  Van  Syckel,  speaking  for 
this  court,  said:  "The  liiastCT  was  charged 
with  the  duty  to  furnish  to  the  plaintiff 
proper  implements  with  which  to  do  the 
work  in  which  he  engaged.  If  he  intrust- 
ed the  discharge  of  that  obligation  to  the 
foreman,  he  is  undoubtedly  responsible  for 
the  failure  of  the  foreman  to  exercise  duo 
care  in  that  respect.  The  injury  to  the 
plaintiff  is  in  no  way  chargeable  to  the 
failure  of  the  master  to  furnish  proper 
tools.  On  the  contrary,  the  accident  is  at- 
trihulablc  wholly  to  the  fact  that  the  plain- 
till,  under  the  iidvice  of  the  foreman,  laid 
nside  the  safe  tool,  and  used  in  its  place  a 
chisel  and  a  pair  of  tongs.  In  doing  that 
the  foreman  did  not  act  as  the  vice  princi- 
pal, standing  in  the  place  of  the  master, 
but  he  acted  as  a  fellow  servant,  perform- 
ing, with  the  assistance  of  the  plaintiff,  tbe 
work  in  which  both  were  engaged,  and  for 
which  Uie  master  had  provided  the  neces- 
sary implements  with  due  care."  In  He- 
Laughlitt  v,  Camden  Iron  Works,  60  N.  J. 
L.  557,  38  Atl,  677,  Mr.  Justice  Collins 
said ;  "Where  appliances  for  work  are 
needed,  the  duty  is  on  the  master  to  use 
reasonable  care  in  their  selection,  and  he 
cannot  escape  it  by  delegation.  But  care- 
lessness in  their  use.  or  failure  to  use  them 
on  the  part  of  his  servant,  whereby  injury 
is  received  by  a  fellow  servant  in  the  same 
common  employment,  is  not  chargeable  to 
the  master,  no  matter  what  may  be  the 
grade  or  authority  of  the  servant."  In 
Ciirlcy  V.  Boff,  62  N,  J.  L,  758,  42  Atl.  731. 
Mr.  Justice  Collins  said,  at  page  762.  62  N. 
J.  I,.,  and  page  732,  42  At!.:  "While  dele- 
■^tion  to  others  will  not  relieve  the  master 
SO 
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from  the  consequenceg  of  uwligence  in  the 
'  performance  of  what  the  Taw  makes  the 
master's  duty,  it  will  not  charge  upon  the 
master  the  consequeucts  of  the  n^ligence 
of  his  Bervants  toward  each  othw.  The 
risk  of  that  negligence,  for  Teaaons  of  pub- 
lic policy,  the  law  places  on  the  servants. 
The  test  ahiaye  must  be  whether  the  n^li- 
geut  act  or  omission  was  in  discharge  of 
the  master's  or  the  servant's  duty."  In 
Cole  V.  Warren  Mfg.  Co.  63  N.  J.  L.  620,  44 
Atl.  847,  the  same  distinction  was  talcen. 

It  is  plain,  therefore,  that,  so  far  as  the 
motions  to  nonsuit  and  for  direction  of  a 
verdict  were  based  upon  the  idea,  that  the 
men  charged  with  inspection  and  repair  ot 
the  track  were  fellow  servants  of  the  plain- 
tiff, the  motions  were  properly  refused. 
This  disposes  at  t^e  some  time  of  the  prin- 
cipal remaining  exceptions,  the;  being  in- 
tended to  raise  the  same  question  upon  the 
instructions  of  the  trial  court  to  the  jury. 
The  motion  to  nonsuit  and  to  direct  a 
verdict  were  based  on  the  further  groimd 
that  the  risk  of  derailment  by  reason  of  tlie 
low  point  in  question  was  assumed  l^  the 
plaintiff,  because  he  had  passed  over  the 
same  place  many  times  before  while  travel- 
ing in  defendant's  trains,  the  last  trip  be- 
ing about  an  hour  before  the  accident.  The 
low  spot  caused  a  sudden  jolt  or  lurch,  that 
was  readily  observed  by  passengers  in  the 
train.     It    is    insisteil,   therefore,  that    the 

glaintiff  assumed  the  risk.  Regan  7.  Palo, 
2  N.  J,  L.  30,  41  Atl,  384;  A.tha  <£  I.  Co.  v. 
Cottello.  83  N-  J,  L.  27,  42  Atl.  768.  But 
the  risk  of  injury  from  a  defect  in  a  track 
or  roadbed  negligently  permitted  to  remain 
in  <>ad  repair  is  [lOt  one  of  the  ordinary  and 
natural  risks  of  the  employment  of  a  trnin- 
man.  It  was,  therefore,  not  assumed  by 
the  plaintiff  unless  it  was  known  to  him, 
or  was  50  obvious  that  by  the  exercise  of 
ordinary  care  on  his  part  it  would  have 
been  known,  A  servant  has  the  ri^t  to 
take  it  for  granted  that  his  master  has  per- 
formed his  duty  by  the  exercise  of  that  rea- 
sonable care  for  the  servant's  safety  which 
the  law  requires,  until  the  servant  is 
warned  or  notified  of  danger,  or  until  the 
danger  becomes  so  obvious  that  a  reason- 
ably prudent  servant,  under  the  circum- 
stances, would  observe  it.  But  plainly,  it 
was  far  from  obvious  to  one  traveling  upon 
the  train  that  the  roughness  of  the  track' 


indicated  a  weakness  sufficient  to  cause  de- 
railment. The  trial  judge,  therefore,  could 
not  say,  as  a  matter  of  law,  that  the  plain- 
tiff assumed  the  risk  of  the  injury  that  he 
received;  and  so  it  was,  at  best,  a  questim 
for  the  jury  to  determine  whether  the  spe- 
cial daneer  was  known  to  the  plaintiff,  or 
ivns  so  obvious  that  he  oushl  to  have  known 
of  it. 

One  of  the  assignments  of  error  is  direct- 
ed to  the  refusal  to  charge,  as  requested  by 
the  defendant,  that,  "if  the  plaintiff  was. 
guilty  of  any  negligence  contributing  to  the 
injury  for  which  recovery  is  sought,  he  can- 
not recover."  The  court  charged,  in  sub- 
stance, that  in  order  to  bar  the  plaintiff  the 
defe^jdant  must  show  "that  some  □cgligeuce 
of  the  plaintiff  contributed  to  the  accident 
in  such  a  way  that,  if  the  plaintiff  had  not 
lieen  n^ligent,  the  accident  would  not  hav« 
happenea."  The  criticism  is  upon  the  use  of 
the  word  "accident"  instead  of  the  word  "'in- 
1  jury,"  which  was  included  in  the  request.  The 
I  negligence  imputed  to  the  plaintiff  was  the 
failure  to  couple  up  tho  air  brakes  wliea 
the  train  was  made  up.  This,  admittedly, 
was  his  duty.  The  argument  is  that  the 
"aceidest"  refers  to  the  derailment,  while 
the  "injury" — that  is,  the  wounding  of  the 
plaintiff — occurred  by  the  fall  of  the  car  to 
the  bottom  of  the  embankment,  'The  an- 
swer is,  that  with  respect  to  causation  they 
are  prsctieatly  indistinguishable.  If  the  de- 
railment BBS  not  caused  in  whole  or  in 
part  by  the  air  brakes  being  uncoupled, 
neither  was  the  fall  of  the  car  from  the 
baJik  so  caused.  It  is  true,  the  evidence  in- 
dicates that  the  car  was  dragged  along  ths 
tie*  for  200  feet  or  more  after  leaving  the 
luils,  and  that  then  the  coupling  between 
the  tender  and  the  car  broke,  leavinji  the 
CAT  to  pitch  down  the  embankment.  Hut  it 
is  not  perceived  that  the  use  of  air  brakes 
aiter  tht'  car  left  the  track  could  have 
averted  llie  catastrophe.  For  the  purposes 
of  this  cose,  it  was  proper  enough  to  treat 
"accident"  und  "injury"'  as  syntmymous. 

The  other  assignments  of  erior  have  bi-eii 
<'\umiiied.  and  found  to  be  without  support. 
The  trial  judge  in  his  charge  to  the  jury 
did  no  injustice  to  the  defendant.  His  rul- 
ings upon  questions  of  evidence,  so  far  as 
complainftd  of,  were  correct. 

The  jvdgment    should    be    a^rmed,  with, 
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tract  to  conver  proper tr  In  eoaald- 
erBtloD  thereof    oat  of    the  provlalom* 

ot  B  Btntnte  making  void  ever;  agreemoit 
made  updo  consideration  of  marriage  except 
mutual  promises  to  marry,  anlesa  tber  are  In 
writing,  BO  that  the  conveyance  can  be  en- 
forcea  In  equity. 

(June  10.  1902.) 


Nora. — For  a  case  In  this  series  somewhat  i  {Mb«l)  1  li.  B.  A.  D16.  with  nata  thereto  a 
■Imllar  to  the  above  as  to  en  forces  blllty  In  to  antennptlal  agreements  generally.  See  al! 
equity  of  a  verbal  antenuptial  contract  where    McNutt  v.  McNutt  (Infl.)  2 

the   contract   waa  one  which   a  statute   made     -- '--  — -"  "■->—■• "■' 

valM  only  U  In  writing,  see  Deshon  v.  Wood 
69  L.  R.  A. 


;  and  Richardson  i 
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APPEAL  bv  plaintiff  from  k  iudgment  of 
the  Appellate  DiTiition  cf  Uie  Supreme 
Court,  Fourth  Department,  afflnning  a 
judgment  of  &  Special  Term  for  Ontkiio 
Couoty  in  favor  ot  defendants  in  an  action 
brought  to  enforce  specific  performance  of 
an   antenuptisJ  contToct.     Afflrmed. 

Statement  br  Wer«er,  J.: 

The  pltuntiS  ia  the  widow  of  Wilson  Q. 
Hunt,  deceased.  She  brought  this  a«tieo  to 
obtain  specific  performance  of  an  antoiup- 
tial  contract.  Said  Wilson  0.  Hunt  died  on 
October  14,  1897,  and  during  the  pendency 
ot  this  ajction.  The  defenduits,  who  were 
substituted  in  hia  plitc^  aje  his  hdrs  at 
law  and  next  of  kin.  Bj  his  last  will  and 
tesLanient,  dated  and  executed  on  August 
30,  1897,  said  Hunt  bequeathed  Hubetantial- 
\j  all  of  his  estate,  consisting  of  both  real 
Mid  personal  property,  to  the  present  de- 
fendants. Proceeoinga  for  the  probate  of 
said  will  were  pending  at  the  time  of  tlie 
dednion  of  the  trial  court  herein. 

Mr.  Edwim  Hloka,  for  appellant: 
The  language  of  the  statute  indicates  that 
it  was  especially  designed  to  ap^Iy  to  cases 
of  executory  oontracU,  when  neither  party 
bad  done  anything  toward  its  consumma- 
tion, or  when  there  had  been  uo  part  per- 
formaacei  no  matter  what  the  subject  of 
the  agreement  was. 

Lobdell  V.  Lobdell,  3«  N.  Y.  327 ;'  Oodine 
V.  Kidd,  04  Bun,  685,  IS  N.  Y.  Supp.  336; 
Purtell  »,  Sliyker,  41  N.  Y.  480;  Shaket- 
peare  v.  Markham,  10  Hun,  311;  Hcaly  v. 
Reals,  65  App.  Div.  315,  86  N.  Y.  Supp. 
927,  160  N.  1.  624,  00  N.  E.  1112;  ll'irme 
V.  Winac,  ICO  N.  Y.  283,  59  N.  E.  832; 
Chaae  v.  Peck,  21  N.  Y.  581;  Huated  v.  In- 
graham,  75  N.  Y.  2S1. 

Antenuptial  contracts  by  which  it  is  at- 
tempted to  regulate  and  control  the  inter- 
eats  which  each  of  the  parties  to  the  mar- 
riage sball  take  in  the  property  of  the  other, 
during  coverture  or  after  deaUi,  lilce  dower, 
are  fuTored  by  the  courts,  and  will  be  en- 
forced in  equity,  according  to  the  intention 
of  Uie  parties,  whenever  the  cootingency 
provided  by  the  contract  ariaea. 

Johntton  V.  Bpieer,  107  N.  Y,  18E,  13  N. 
E.  753;  Pom.  Spec.  Parf.  p.  203. 

The  contract  whs  made  npoa  a  good,  sulll- 
eient,  and  valuable  consideration,  and 
should  be  enforced  in  equity. 

Piper  v.  Board,  107  N.  Y.  73,  13  N.  E. 
626;  Kent,  Com.  7th  ed.  p.  511;  Bterry  v. 
Arden,  1  Johns.  Ch.  260;  Bradish  v.  aiiha, 
a  Johns.  Ch.  523;  Peck  v.  Vandermark,  33 
Hun,  214;  Wright  v.  Wright,  58  Bajb.  605. 
Parties  who  have  made  a  contract  which 
Is  void  under  the  statute  of  frauds  may 
afterwards  meet  and  by  such  an  act  as  the 
statute  requires  validate  and  make  etfectuol 
that  which  before  was  a  void  or  imperfect 
ctmtracu 

Webater  v.  Zielly.  52  Barb.  483. 
A  valuable  consideration  in  the  sens 
the  law  may  consist  either  in  some  right, 
intertst,  profit,  or  benefit  accruing  to  the 
one  party,  or  some  forbearance,  detrimoit, 
59  L.  R.  A. 


.  or  responsiblli^  given,  autttni,  at 
undertaJcen  by  the  other. 

Bamw  V.  Sufwoy,  124  N.  T.  038,  12  L.  E. 
A.  483,  27  N.  E.  256;  Anson,  Contr.  63; 
Parsons,  Contr.  444;  2  Kent,  Com.  12th  «d. 
p.  465;  Pollock,  Contr.  p.  166;  Dv  Bannt9 
-    Oott,  6  Barb.  492. 

A  vcjuntary  settlement  made  after  mar- 
riage, though  not  good  against  prior  eredit- 
"'s,  is  good  between  tha  parties. 

Threeiciti   v.    Thremoita,   4   Deaauss.    Eq. 

10 ;  Lvles  v.  Flomitig,  10  N.  C.  (1  Dev.  Eq. ) 

15 ;  Crufior  v.  Crvger,  6  Barb.  226 ;  Wickea 

Clarke,  B  Paig^  172;  Sterrg  v.  Artlm,  1 
Johns.  Ch.  261;  Xotofon  v.  Lsfy,  2  Edw.  Ch.' 
IS7;  Bunn  v.  Winthrop,  1  Johns.  Ch.  329; 
Magniao  v.  Thompson,  7  Pet  348,  8  L.  ed. 
709;  Verplank  v.  Starry,  12  Johns.  530,  7 
Am.  Dec.  348;  Bump,  Fraud.  Conv.  290; 
ProvAt  V.  WilxHt,  103  U.  S.  22,  26  L.  ed. 
300;  Bishop,  Married  Women,  Gf  776,  776; 
Freeman  v.  Freeman,  43  N.  Y.  34,  3  Am. 
Kep.  657;   Ihirfeam  v.  Taylor,  29  Oa.  166, 

The  will  having  been  made  and  published, 
and  other  parts  of  the  agreement  periormed, 
it  was  in  fulQlment  of  the  prtHnise,  and  wa3 
efTective. 

Sprague  v.  Blake,  20  Wend.  01;  ifc- 
Knight  V.  Dunlcp,  6  N.  Y.  537,  55  Am.  Dec. 
370;  Re  Qloweater,  32  N.  Y.  S.  R.  BOl.  11 
N.  Y.  Supp.  890. 

The  agreement  was  fully  performed. 
Hunt  waived  the  statute  of  frauds,  and  it 
cannot  now   be   invoked   1^   his   representa- 

Wood  V.  Rabe,  96  N.  Y.  422,  48  Am.  Rep. 
640;  Pom.  Spec.  Perf.  38U,  387;  Pom.  Eq. 
Jur.  393;  Story,  Eq.  Jur.  !  64j;;  Barch  v. 
A'cioberry,  1  Barb.  649;  .Vafionoi  Bank  of 
Deposit  T.  Rogen,  166  N.  Y.  380,  59  N.  E. 
922;  Broicn  v.  Crdbb,  150  N.  Y.  44T,  51  N. 
E.  306. 

Defendants'  testator  could  waive  the  stat- 
ute of  frauds. 

Foley  V.  Royal  Arcanum,  ISl  N.  Y.  196, 
45  N.  E.  466;  Re  Colemari,  111  N.  Y.  220, 
19  N.  E.  71;  Re  "Hew  York,  L.  i  W.  R.  Co. 
98  N.  Y.  447;  Re  Cooper,  C3  N.  Y.  507; 
Embury  V.  Conner,  3  N.  Y.  611,  53  Am.  Dec. 
325. 

The  statute  once  waived  cannot  be  subse- 
quently invoked. 

yew  York  v.  Manhattan  R.  Co.  143  N. 
Y.  1,  37  N.  E.  494;  Sentenit  v.  Ladeui,  140 
N.  y.  46a,  35  N.  E.  050;  Orane  v.  PoweU, 
130  N.  Y.  379,  34  N.  E.  911;  Bamer  v.  8id- 
iray,  124  N.  Y.  638,  12  L.  R.  A-  463,  27  N. 
E.  256. 

Plaintiff  having  fully  performed  the  con- 
tract on  her  part  by  the  marriage,  her 
change  of  residence,  leaving  her  home,  etc., 
ajld  Hunt  having  partly  performed  the  con- 
tract on  his  part,  by  the  execution  of  his 
will,  the  delivery  of  a  part  of  his  property, 
these  constitute  such  acts  of  part  perform- 
ance as  take  the  case  out  of  the  opprntiou 
of  the  statute. 

Pom.  COTitr.  2d  ed.  f  104 ;  Browne,  Stat.  Fr, 
i  440  o,  b;  1  Pom.  Eq.  Jur.  p.  86;  TTianc  v. 
Wintie.  166  N.  Y.  203,  59  N,  E.  832;  Cootey 
V.  Lobdell,  153  N.  Y.  596,  47  N.  E.  783  j 
Menli  V.  yeic-Kilter,   122  N.  Y.  491,   11  L. 
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Hope  V.  Balen.  58  N.  Y.  380;  Bulchitia  v, 
iJe66ar<i,  34  N.  V.  24;  Chaptn  v.  Dobaon,  78 
N.  Y.  74,  34  Am.  Rep.  512;  JuiWard  y. 
Chaffee,  92  N.  Y.  629;  Scbouler.  Wills,  f 
454;  3  Pnrsona.  Coiitr.  7th  <d.  If  406,  407: 
Waterman,    Spec.    Perf.    {    41 ;    Bolman   v. 


The  will  made  by  Hunt  in  pursuance  of 
the  contract  is  JrreTocable. 

fidwn  V.  Paraona,  85  Hun,  263,  32  N.  Y. 
Supp.  1036;  Johnson  v.  Mubbell,  10  N.  J. 
Eq.  332,  ISO  Am.  Dec.  773;  Rivers  v.  Riv- 
ers, 3  Dc!>auss.  Eq.  195,  4  Am.  Dec.  600; 
Parscll  V.  Stryker,  41  N.  Y.  480;  Lome  v. 
nri/ata,  30  Gn.  B28,  76  Am.  Dec.  873; 
lipearman  v,  Wilson,  44  Ga.  473;  Bolman 
T.  Overall,  80  AJa.  451,  60  Am.  Rep.  107, 
2  Sa  624;  Bhakeupmre  t.  Markham.  10 
Hun,  322 ;  Rhodes  v.  Rhodes,  3  Sandf .  Ch. 
279;  Fritbjf  v.  Farlchurst,  29  Md,  68,  96 
Am.  Dec.  503;  Wright  v,  Timley.  30  Mo, 
389;  Oolby  v.  Colly,  81  Hun,  221,  30  N.  Y. 
Supp.  077. 

The  agreement  of  the  dpfendn.nt  to  give 
by  his  will  his  propei-ty  to  the  plaintiff, 
having,  aa  it  did,  the  support  of  an  executed 
considcmtion,  waa  elTectiial  ho  far  as  re- 
lates to  the  estate  which  he  may  leave  at  hia 
death ;  and  the  execution  of  this  a^jreeiient 
may  be  enforced  bj  way  of  Bpeciflc  per- 
formance, or  otherwise,  if  he  fails  to  leave 
his  will  to  that  elTcct. 

Johannes  v.  Martin,  22  App.  Div.  561,  48 
N,  Y.  Supp.  102;  JolitMon  v.  Hubbctl,  10  N. 
J.  Kq.  332,  (W  Am,  Dee.  773;  Edsdn  y.  Par- 
*UM,  85  Hun,  203,  32  N.  Y.  Supp.  1036; 
KIwrman  v,  Scott,  27  Hun,  331;  Ruan  v. 
Doa,  34  N.  Y.  307,  90  Am.  Dec.  606;  Mur- 
phy V.  Whitnei/,  09  Hun,  573,  23  N.  Y. 
Supp.  1134;  Heath  v.  Heath,  16  Misc.  521, 
42  N.  Y,  Supp.  1087;  Willells  v.  Svn  Mut. 
Ins.  Co.  46  N.  Y.  45.  D  Am.  Rep.  31 ;  New- 
man V.  Nellis,  97  N.  Y.  2S5;  Durham  v. 
Taylor,  23  Gn.  166;  Malins  v.  Broum,  4  N. 
Y.  403;  Frcciian  v.  Freenuin,  61  Barb.  306; 
Cuopir  V.  Jfonroe,  77  Hun,  1,  28  N.  Y. 
Bupp.  222;  Cates  v.  Gates,  34  App.  Div.  608, 
54  N.  Y.  Supp.  454;  Dunckcl  v.  Dunckel, 
141  N.  Y.  427,  36  N.  E.  405;  Canda  v.  Tot- 
tew.  157  N.  Y.  281,  61  N.  E.  980. 

Equity  will  not  allow  the  defendanta  to 
invoke  the  statute  of  frauds  to  aid  them  in 
the  perpetration  of  a  fraud. 

1  Vom.  Eq.  .Tur.  472,  i  430 :  McCormieh 
V.  Crogan,  L.  R.  4  H.  L.  82;  Wood  v.  Rahe, 
90  N.  Y.  414,  48  Am.  Rep.  640;  Colby  v. 
Colby.  81  Hun.  221.  .^0  N.  Y.  Supp.  677; 
DuTham  v.  Taylor,  20  Ga.  167;  Love  v 
Bryant.  30  Ga.  528,  76  Am.  Dec,  673 ;  Ryan 
T.  Uox,  34  N.  Y.  307,  90  Am,  Dec.  696; 
Bond  y.  Hopkins,  1  Sch.  &  Lef.  433;  Miller 
V.  BaU,  64  N.  Y.  286;  Lou>ry  v.  Tew.  3 
Barb.  Cb.  407;  Rhodes  v.  Rhodes,  3  Sandf. 
Ch.  279:  Mvrphy  v.  Whitney,  140  N.  Y. 
641,  24  L.  R.  A.  123,  35  N.  E.  930;  Rioh- 
mond  V.  Foote,  3  ikna.  244;  Johnson  y. 
Hitbbell,  10  N.  J.  Eq.  332,  66  Am.  Dec.  773; 
Uygert  v.  Remergehnider,  32  N,  Y.  642; 
5U  L.  R.  A. 


JORS, 

fowling  V.  Patoling,  86  Hun,  602,  33  N.  Y. 
Supp,  780;  Cooper  v.  jUonro«,  77  Hun,  4, 
28  N.  Y.  Supp.  222;  Mutual  L.  Ins.  Co.  v. 
UoUodny,  13  Abb.  N.  C.  18. 

Jfr.    William    S.    Hodt^    for    respOD- 

II'C  marriage  of  the  parties  was  not  such 
an  act  of  piirt  performnnee  of  the  alleged 
antenuptial  parol  agreement  as  to  take  the 
same  out  of  the  statute  of  frauds,  and  a 
court  of  equity  will  not  enforce  such  a  con- 
Brown  V,  Contier,  8  Hun.  625;  Lamb  v. 
Lamh.  18  App.  Div.  260.  46  N.  Y.  Supp. 
219;  Ennis  v.  Eanis,  4B  Hun,  11:  Whyte  v. 
Dvnike,  63  App.  Div.  320,  65  N.  Y.  Supp, 
577;  Dygert  v.  Remerschnidrr,  32  N.  Y. 
029;  Ri-ade  r.  Livingtlon,  3  Johns.  Cb,  481, 
9  Am,  Dec,  520;  Bortt  v.  Corey,  18  Barb. 
136;  Re  Willoughby,  11  Paige,  257;  Dunff 
V.  Parke?;  52  N.  Y.  494 ;  Levy  v.  Bnuft,  45 
N.  Y.  589;  Wheeler  v.  Reynolds.  66  N.  Y. 
227;  Cogger  v.  Lansing,  43  N.  Y.  550; 
Laihrop  v.  Hoyt,  7  Barb.  59 ;  Bauman  v. 
/lolzhausen.  26  Hun,  605;  Shindler  v.  Hous- 
ton. 1  N.  Y,  261,  49  Am.  Dee.  316;  MiHw 
V.  Hnll,  64  N.  Y.  286;  Caton  v.  Caton,  h.  R. 
]  Ch.  137;  Taylor  v.  Beech,  1  Ves,  Sr,  297; 
U'arrfcn  v.  Jones.  23  Beav.  497;  Pom.  Contr. 
2d  cd.  p.  158,  S  111;  Tiffany,  Personal  k 
Dom,  Rel.  p,  180;  Kelly,  Contracts  of  Mar- 
ried Women,  p,  3;  8  Am.  t  Eag,  Ene.  Law. 
p.  685;  Bunt  V.  Hunt,  56  App,  Div.  430,  68 
N.  Y,  Supp,  957;  Bradley  v.  Saddler,  54 
Ga,  681. 

The  statute  of  frauds  has  set  its  seal  of 
condemnation  upon  marriage  as  a  consid- 
eration when  applied  to  antenuptial  agroe- 
roenta   not   reduced   to  writing. 

Reade  v.  Ltvingslon,  3  Johns.  Ch.  481,  8 
Am.  Dec,  520;  Dygert  v.  Remerschmder,  32 
N.  Y.  630;  Whyte  v.  Denize,  63  App.  Div, 
320,  65  N.  Y,  Supp.  577;  Borat  v.  Corey, 
16  Barb.  130;  Re  WiUoughby,  11  Paige, 
257. 

The  plaintiff  cannot  avail  herself  of  the 
act  of  the  decedent  in  executing  the  alleged 
will  of  Ocfi^r  17,  1898,  in  her  favor,  by 
making  such  act  the  basis  for  equitable  re- 
lief, and  such  act  of  the  decedent  did  not 
constitute  such  a  part  performance  of  the 
alleged  antenuptial  agreement  as  to  tAke 
the    latter    out    of    the    operaiioD    of    the 

Levy  V.  Brush,  46  N.  Y.  589;  Bauman  v. 
Holalioitsen,  26  Hun,  606;  Cogger  v.  Lan- 
sing, 43  N.  Y,  550;  Rathbun  v.  Rathbun, 
8  Barb,  9B;  Dung  v.  Parker,  52  N.  Y.  494; 
lAithrop  V.  Hoyt,  7  Barb.  59;  WAeeiar  v. 
Reynolds,  66  N.  Y.  227;  Caton  v.  Caton,  L. 
R.  1  Ch,  137;  SucJrniiMtCT- V.  Harrop.  7  Ves. 
Jr.  341;  Luckett  v.  Williamson,  37  Mo. 
388;  Pom.  Spec.  Perf,  2d  ed,  i  105,  p,  149; 
Bradley  v,  Haddler,  64  Qa.  681;  Bhindler  v, 
Houston,  1  N.  Y,  261,  49  Am,  Dee.  316; 
Re  Callister,  163  N.  Y.  294,  47  N,  E.  268; 
People  y.  Pettit,  74  N,  Y.  320;  People  er 
rel.  I'vblic  ChariUea  <£  Correclion  Comrs. 
V.  Cullon.  153  N.  Y.  629,  44  L.  B.  A.  42Q, 
47  N.  E.  B94. 


obvGoogle 


uoa. 


Hurt  t,  Eukt. 


Weraar,  J^  d^vared  tha  opinion  of  the 

This  Bctioo  nu  broi^t  to  compel  the 
BpeciSc  performance  of  «n  oral  ent^uptiul 
contract  which  waa  entered  into  between 
the  plajntiff  and  WilBon  G.  Hunt,  the  testa- 
tor of  the  defendants,  prior  to  their  inter- 
marriage in  October,  1806.  Under  aaid 
c-untTHcC.,  and  in  couBidera.tiDn  of  plaintilT'H 
promise  to  marry  said  Wilson  Q.  Hunt,  the 
latter  orally  agreed  to  give  the  former  at 
once  the  sum  of  $5,000  in  money,  the  fur- 
tlier  sum  of  $2.50  per  week,  the  inccHoe  of 
a  house  and  lot  in  the  city  of  Geneva,  New 
York,  to  convey  to  her  another  house  and 
lot  in  the  same  city,  and  to  make 
giving  her  all  of  bis  property  except  a 
watch  and  It2[)0.  The  making  of  this  ooa- 
tract,  the  subsequent  intermarriage  of  the 
parties  thereto,  and  the  still  later  breach  of 
the  a)freement  by  aaid  Wilson  O.  Hunt,  are 
eetabliBhed  by  the  flndings  of  the  learned 
trial  court,  and  upon  these  findings  is  based 
tbe  conclusion  of  law  that  plaintiff 
entitled  to  recover  because  said  contract  is 
void  under  the  statute  of  frauds.  Under 
the  unanimous  affirmance  of  the  learned 
appellate  division  the  only  question  brought 
to  this  court  by  the  appellsjit  is  whether 
aji  oral  antenuptial  contract,  founded  upon 
no  other  coosiaeration  tban  marriage,  can 
be  apeciflcaJly  enforced  in  a  court  of  equity. 
The  statute  provides  that  "every  agreement 
or  undertaking  made  upon  consideration  of 
marriage,  except  mutual  promises  to 
marry,"  shall  be  void  unless  such  agreement 
or  undertaldng,  or  some  note  or  memoran- 
dum thereof,  be  in  writing,  and  subscribed 
by  the  party  to  be  charged  therewitb,  or 
biB  agent.  2  Rev.  Stat.  pp.  135,  130,  chap. 
7,  title  2,  i!  2,  S.  The  learned  counsel  for 
the  appellant  concedes  that  the  contract  in 
suit  falls  within  tbe  scope  of  this  broad 
statute,  but  argues  that  the  intermarriage 
of  the  parties  to  the  contract  is  such  a  part 
performance  thereof  as  to  invest  a  coui^  of 
equity  with  the  power  of  speciflc  enforce- 
ment. The  argument  for  the  respondents 
may  be  compressed  into  the  single  state- 
ment that  the  same  act  of  performance 
which  brings  the  contract  within  the  sweep 
of  the  statute  cannot  be  relied  upon  to  ex- 
clude it  therefrom.  The  most  notable  fea- 
ture of  the  statute  above  quoted  is  its  sim- 
plicity and  directness  of  langua;^  All  con- 
tracts founded  upon  consideration  of  mar- 
riage, eicept  mutual  promises  to  marry, 
■hall  be  \xiid  unless  tha  commands  of  the 
statute     are     obeyed.       Mutual     executory 

Sromises  to  marry  are  expressly  excludnl 
rom  its  operation.  Ail  other  contracts 
founded  upon  consideration  of  marriage  ora 
as  clearly  within  its  terms.  These  two  di- 
verse proviaions  of  the  statute,  standing  in 
juxtaposition  to  each  other,  so  plainly  dis- 
close the  l^islative  intent  as  to  render  con- 
struction unnecessary,  if  not  impossible. 
Tb«  letter  of  the  law  bears  its  own  interpre- 
tation. This  view  of  the  statute  is  not 
original.  Pomeroy,  in  his  work  on  Con- 
tracts, under  the  head  of  "Speciflc  Perform- 
ance," 2d  ed.  i  111,  states  it  most  forcibly 
M  Ti.  K.  A. 


as  follows  t  "When  a  verbal  contract  is 
made  in  relation  to  or  upon  the  considera- 
of  marriage,  the  marria^  alone  is  not 


firmly  established,  is  based  upon  the  express 
language  of  the  statute.  A  promise  made 
in  anticipation  of  a  marriage,  followed  t^ 
the  marriage,  is  the  exact  case  contemplated 
b^  the  statute.  It  la  plain  that  the  mar- 
riage adds  nothing  to  the  very  circumstan- 
ces described  by  the  statutory  provision 
which  makes  a  writing  essential.  In  fact, 
until  a  marriage  takes  place,  there  is  no 
binding  agreement  independent  of  the  stat- 
ute, BO  that  the  marriage  itself  is  a.  neces- 
sary part  of  every  agreement  made  upon 
consideration  of  il^  which  the  l^slature 
has  said  must  be  in  writing."  Beach,  in 
his  Modern  Equity  Jurisprudence  (£  622), 
Hays:  "It  is  also  well  settled  that  mar- 
riage is  not  an  act  of  part  performance 
which  will  take  a  parol  contract  out  of  the 
statute,  for  the  statute  expressly  provides 
that  a  ccHitract  in  consideration  of  mar- 
riage shall  not  be  binding  unless  it  is  in 
writing."  This  is  also  the  view  of  the 
statute  entertained  by  the  courts  of  Enj;- 
land  and  the  cou^  in  other  jurisdictiona 
where  the  Eng-lisn  statute  of  frauds  has^ 
been  copied. '  Vattm  v.  Caton,  L.  R.  2  H.  L. 
127,  Aflirming  L.  R.  I  Ch.  137;  TagloT  v. 
Beech,  1  Vee.  Sr.  2D7;  Dundas  v.  Dutetu,  1 
Ves.  Jr.  IQG;  Ltusence  v.  Ttemey,  1  Macn. 
t  a.  SSI;  Warden  v.  Jonet,  23  Beav.  487; 
Peek  V.  Peek,  77  Cal.  108,  1  L.  R,  A.  185, 
IS  Pac.  227;  Bradley  v.  Baddler,  54  Qa. 
HSI;  McAnnulty  v.  McAnnulty,  120  III.  26. 
dO  Am.  Rep,  652,  11  N,  E.  397;  Eenry  v. 
Henry,  27  Ohio  St.  121.  In  our  own  state 
the  trend  of  tbe  decisions  is  in  the  same  di- 
rection. In  Brown  v.  Conger,  8  Hun,  626, 
it  was  held  that  equity  cannot  enforce  an 
oral  contract  for  the  conveyance  of  lands 
made  in  consideration  of  a  marriage  subse- 
quently consummated.  In  Dygert  v.  Rem- 
erschnider,  32  N.  Y.  829,  this  court  en- 
forced, as  against  the  creditors  of  tbe  hus- 
band, an  oral  antenuptial  contrf.ct  under 
which  the  latter  conveyed  lands  to  his  wife; 
but  the  decision  was  based  upon  the  dis- 
tinct ground  that  the  payment  by  the  wife 
of  some  of  tne  husband's  debts  created  an 
indejiendcnt  consideration  for  the  transfer, 
and  in  his  discussion  of  Uiat  fact  Judge 
Davies  aaid ;  "Under  the  authorities,  I 
think  she  [the  wife]  had  no  rights  based 
solely  upon  the  consideration  of  marriage, 
which  courts,  eithpr  of  Iftw  or  equity,  could 
have  enforced."  To  the  same  effect  are 
Lamb  v.  Lamb,  18  App.  Div.  250,  48  N.  Y, 
Supp.  2IH;  Ennii  v,  Knnda,  46  Hun,  11; 
Whyle  V.  Denike,  63  App.  Div.  320,  65  N. 
Y,  Supp.  577;  Reade  v.  Livingston,  3  Johns. 
Ch.  481,  8  Am.  Dec.  520:  BorsJ  v,  Corey,  16 
Barb.  136;  and  Re  Wiltoughby,  11  Paige, 
257.  In  none  of  these  cases,  except  Brovin 
longer,  8  Hun,  025,  was  the  question  pre- 
ted  in  precisely  the  same  form  as  in  the 
a  at  bar,  but  in  all  of  them  the  validitj- 
of  a  parol  antenuptial  contract  was  a  perti- 
nent and  underlying  question,  upon  which 
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tha  courts  have  held  with  unvnryii 
fonuitf  that  marriage  is  not  such  a  part 
performance  of  an  ontl  ojiteauptial  con- 
tract as  to  take  it  out  of  the  operation  of 
the  statute  of  frauds. 

Counsel  for  the  appeHant  vimtonsly  oon- 
tenda  that  in  the  case  at  bar  the  statute  of 
fraudB  is  being  used  by  the  respondentB  as 
an  instniment  of  fraud,  and  that  this  is  a 
oonaummatioD  that  equity  rever  tolerates. 
Iq  support  of  this  position,  we  are  referred 
to  such  caeea  as  Freeman  v.  Freeman,  43 
N.  Y.  34,  3  Am.  Rep.  857 ;  Wincheli  v.  (Fin- 
cAeli,  100  N.  Y.  159,  2  N.  E.  897 :  Wtruie  v. 
Winne,  188  N.  Y.  263.  59  N.  E.  832;  Ahrens 
V,  Jones,  IflB  N.  Y.  ESS,  82  N.  E.  686;  Gold- 
ataith  Y.  Goldsmith,  145  N.  Y.  313,  39  N.  E. 
1067;  DunckH  v.  Dunckcl,  141  N.  Y.  427, 
36  N.  E.  405;  and  other  eases  in  which 
equity  has  intervened  to  prevent  the  perpe- 
tration of  fraud  in  the  name  of  the  statute. 
There  is  no  analog  between  such  cases 
the  case  at  bar.  Courts  of  equity,  in  < 
cising  their  poweia  upon  the  statute  of 
frauds,  are  bound  by  two  important  limi- 
tationa.  The  first  is  that  equity  will  never 
interfere  where  there  Is  an  adequate  rem- 
edy at  law  (Russell  v.  Brigga,  165  N.  Y. 
SOO,  S3  L.  R.  A.  566,  69  N.  E.  303),  and  the 
second  is  that  equity  cannot  repeal  the  stat- 
ute (Dung  V.  Parker,  52  N.  Y.  494)  ■"' 
first  of  these  linnitatJona  has,  of  cou: 
application  to  the  case  at  bar,  because  the 
appellant  is  clearly  without  a  remedy  at 
law.  The  second  of  these  limitations  is 
applicable  here,  for  tlie  reason  that  the  B^nt- 
ute  must  be  repealed  before  the  contract  in 
suit  can  be  enforced.  It  is  just  here  that 
we  observe  the  essential  difference  between 
this  case  and  those  upon  which  tlie  appel' 
lant  relies.  In  the  Latt«r  class  of  cases 
equity  intervenes  because  the  language  of 
the  statute  is  so  general  and  clastic  as  U) 
compel,  or  at  least  permit,  the  presumption 
that  it  was  not  designed  to  operate  as  a 
shield  for  fraud.  In  esses  like  the  cme  at 
bar  the  language  of  the  statute  is  so  spe- 
cillc  and  rigid  that  no  presumption  can  be 
invoked  that  conflicts  with  the  letter  of  the 
Ian-,  although  in  certain  cases  great  injus- 

Counsel  for  the  appellant  also  insists 
that  there  was  evidence  tending  to  show 
that  Wilson  O.  Hunt  made  a.  will  in  pursu- 
ance of  the  antenuptial  contract  and  in  con- 
formity with  its  terms,  and  that  this  fact 
of  itself  establishes  such  a  pajt  perform- 
nnce  of  the  contract  as  to  take  it  out  of  the 
statute.  We  cannot  discuss  this  question 
upon  the  merits,  because  the  trial  court  hafl 
made  no  finding  upon  the  subject.  We  have 
uo  riglit  to  amplify  the  findings  of  fact  in 
order  to  make  a  sufficient  ground  for  rever- 
sal.    EiUon  v.  Ernat,  161  N.  Y.  227,  55  N. 

E.  loss. 

The  judgment  herein  ihould  be  affirmed, 
v>ith  oostt. 

PftTker,  Ch.  J.,  and  Bartlett,  aaight, 
Mortlii,  VauB,  and  OalleB,  JJ.,  concur. ' 
SaL-K.  A. 


MARLIN   FIREARMS   COMPANY,   Bmpt., 

George  O.  SHIELDS,  A.ppt. 

(171  N.  Y.  3S4) 

Th«  VBbll«iiUOK  Of  »■  nnjBBt  ■■<  mm- 
llcloiu  cPittctsM  of  B  manutactnred  arti- 
de  in  not  [he  subject  of  equitable  mgnlzuice, 
Bltboagh  the  manufaclnrer  baa  do  remedy  at 
lair  because  of  laattlllty  to  prove  special  dam- 
a«e. 

Barttett  and  Satght,  JJ.,  dtuttti.) 

(JQM  10,  1»03.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg- 
ment  of  a  Special  Term  for  New  York 
CouQ^  in  favor  of  defendant  in  an  action 
brought  to  enjoin  the  publication  of  false 
statements  regarding  plaintiff's  manufao- 
tiired  goods.  Revered. 
.    The  tacts  are  stated  In  the  opinion. 

Mesarg.  Jok»  8.  WUe  and  H.  A.  Wlaei 
for  appellant: 

The  complaint  does  not  state  facta  suffi- 
cient to  constitute  a  cause  of  action  at  law. 

Kidd  V.  Hnrry,  28  Fed.  773 ;  Tobia*  v.  Bar- 
land,  4  Wend.  637 ;  LeUaasena  v.  Storm,  62 
App.  Div.  150,  70  N.  Y.  Supp.  B82 ;  Kennedy 
V.  Preat  Pub.  Co.  41  Hun,  422;  Townshend, 
Slander  »l  Libel,  f  204;  itosi  v.  Veui  YorAi 
Herald  Go.  33  Misc.  622,  «8  N.  Y.  Supp. 
Bl)8;  Dooltn;  v.  Budget  Pub.  Co.  144  Mass. 
^58,  Sfl  Am.  Rep.  S3,  10  N.  E.  809. 

If  the  complaint  does  not  state  facts 
sufficient  to  ^ranatitute  a  cause  of  action  at 
low,  the  facts  stated  do  not  constitute  a 
cause  of  action  in  equity.  Courts  of  equity 
have  DO  power  to  create  equities  contrary 

Hendricks  v.  rooie,  29  Mich.  340;  11  Am. 
&  Eng.  Enc.  Taw,  p.  1?S;  Magniati  v.  Thom- 
son, IS  How.  299,  14  L.  ed.  703;  Portland 
a<M).  Inst.  V.  IfoAHn,  23  Me.  360;  O'Beilljf  v. 
New  York  Kiev.  R.  Co.  148  N.  Y.  363,  31 
L.  R.  A.  407,  42  N.  E.  1063;  1  Pom.  Eq. 
Jur.  320;  Bmndreth  v.  Lonee,  8  Paige,  24, 
34  Am.  Dec.  388;  Seto  York  Juvenile 
Ovardian  Boc.  v.  Roosevelt,  7  Daly,  188; 
Manger  v,  Dick,  66  How.  Pr.  132;  Eden, 
Inj.  1852,  p.  372;  Mulkem  v.  Ward,  L.  R. 
13  Eq.  619;  Lawrence  v.  Smith,  Jac.  471; 
Singer  Mfg.  Go.  v.  Domestte  Seicing  Mach. 
Co.  49  Ga.  73,  15  Am.  Rep.  874;  Kerr,  Inj. 
Am.  ed.  1889,  p.  502;  High,  Inj.  3d  ed.  Chi- 
cago. 1890,  i  1016;  1  Beach,  Inj.  1S96,  pp. 
73,  SOO. 

Bquity   possesses   no  jurisdiction   derived 

from  "the  general  trend  of  public  opinion.'* 

Kidd  V.  Horry,  28  Fed.  773;  Boston  Dia- 

tite  Co.  V.  Florence  lifg.  Co.  114  Mass.  69, 

lOTE. — for    Injunction    s gainst    talart    state- 

ita  aa  tu  pIslntllT'B  propertj'  or  bunlnesa.  ne 

\t  T.  Hutrhlnson   Smoke  Burner  Co.   <Mo,) 

L.  R.  A.  2iS.  and  note:  alsa.  la  this  secies. 

.ui   RapldB   School   Furniture  Co.  v.   lUne; 

Dol  Furniture  Co.  <Ulrb.)   10  L.  O.  A.  T21. 

and  Shoemaker  v.  South  Bend  Spark  Arrester 

Co.   (Ind.)   22  L.  B.  A.  333. 


1802. 
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10  Am.  Rep.  310;  Whitehead  t.  Kitaon,  113 
iiaaa.  iM-,  Hew  York  Juvenile  Ovardian 
tfoc.  T.  Rooiecelt.  7  Daly,  188;  Bmndreth  v. 
Lonoc,  S  Faige,  24,  34  Am.  Dec.  36S;  Mom- 
ger  v.  Dick,  56  How.  Pr.  132;  Caaicell  v. 
Central  R.  4  Bkg.  Co.  60  Qa.  70;  lAfe  Atao. 
•f  America  v.  Boogher,  3  Mo.  App.  173; 
Baltimore  CarWhe^  Co.  v.  Bcmia,  20  Fed. 
85. 

Jfr.  Ckarlea  Glbion  Benaett,  tor  re- 
ipondent: 

A  coDtinliiag  scheme  of  blHckmflil,  which 
has  caimed  and  will  continue  to  cause  money 
damage  by  loss  of  business,  may  be  enjoined 
an  a  tvTongful  courts  of  conduct,  or  acta 
which  constitute  a  taking  of  property. 

Sun  Printing  it  Pub.  Aaso.  v.  Dela-ney,  48 
App.  Div.  (523,  82  N.  Y.  Supp.  750;  .Ifur- 
tioch  V.  Walker,  152  Pa.  595,  25  AU.  492; 
McCandlesM  v.  O'Brien,  8  I^nc.  L.  Rev.  254: 
Emaek  v.  "Kane,  34  Fed.  48;  Caaey  v.  Cin- 
I'liinati  Typographical  Union  ti/o.  S,  12  L. 
R.  A.  103,  45  Fed.  135;  Consolidated  Steel 
A  Wire  Co.  v.  Murray,  80  Fed.  811;  Amer- 
ican  Steel  d  Wire  Co.  v.  Wire  Dravtera'  & 
Die  Makers'  Unions  Nos.  liS,  90  Fed.  808; 
United  l-tatea  v.  «"onf,  23  Fed.  748 ;  Vege- 
lahn  V.  »untii(^r,  187  Ma&s.  02,  35  L.  R.  A. 
722,  44  N'.  E.  1077 ;  Beet  v.  Railicay  Team- 
»tert'  I'roleclivc  Union,  118  Mich.  497,  42 
U  R.  A.  407,  77  N.  W.  13. 

The  supreme  court  has  the  power  to  re- 
strain tlie  publication  of  false  and  mali- 
cious Htatcmenta  n-hich  injuriously  affect 
property  and  property  rights, 

Oec  V.  I'rilckar^,  2  Swanat.  403;  Hovey 
V.  Rubber  Tip  Pencil  Co.  57  N,  Y.  119,  15 
Am.  Rep.  470;  Croft  v.  Rickardaoa,  69  How. 
Pr.  360:  EmtKk  v.  Kane,  34  Fed.  46;  Bell 
Sing^   Mfg.   Co.   85   Ga.  453;    Meyer  v. 


R.  7  Kq.  488;  Routh  v.  Webater,  10  Beav. 
581 ;  MaaKcU  v.  Hogg,  L.  R.  2  Ch.  307 ; 
Beddoic  V.  Beddout,  L.  R.  9  Ch.  Div.  69: 
Thorley'a  Cattle  Food  Co.  v.  Maatam,  L.  R. 
14  Ch.  Div.  7Q3i  Quartz  Hill  Conaol.  Gold 
Min.  Co.  y.  BeaU,  L.  R.  20  Ch.  DiY.  BOl; 
Loog  V.  Bean,  L.  R.  20  Ch.  Div.  308. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  oourt: 

The  plaintitT  corporation,  which  manufac- 


the  proprietor  of  a,  inaetuiue  called  "Recre- 
ation," from  publishing  "any  article  or 
statement,  in  any  form  or  under  any  guise, 
falsely  attacki^,  tnisrepresenting,  or  depre- 
ciating plaintjfTs  said  rifie,  or  its  accuracy, 
efTectirenesa,  merit,  or  value."  Defendant 
demurred  to  the  complaint,  and  the  ques- 
tion presented  on  this  review  ia  whether  it 
ntatcB  a  cause  of  action.  The  following  is 
«n  brief  a  synopsis  of  it  as  will  suffice  to 
present  fully  the  question  before  us: 

Plaintiif  is  engaged  in  the  manufacture 
and  sale  of  the  Marlin  repeating  rifles, 
which  have  become  well  known  as  a  distinct 
model  throughout  the  United  States  ajid 
elsewhere,  and  for  some  time  it  advertised 
the  rifles  in  defendant's  magazine.  Defend- 
ant having  advanced  hia  rates,  plajntill 
M  T»  R.  A. 


withdrew  the  advertisement,  wbereupoo  de- 
fendant published  letters,  purporting  to  be 
from  correspondents,  reflecting  on  tM  rifle; 
such  publications  taking  place,  one  in  March 
and  two  in  October,  1899,  and  one  in  Sep- 
tember and  another  in  Novcmlier,  1900. 
These  letters  were  not  in  fact  written  by 
correspondents,  but  were  sham  letters, 
written  and  published  by  defendant  in  fur- 
thern.nce  of  a  design  to  force  plaintiff  to  ad- 
vertise with  him,  or,  failing  in  that,  to 
gratify  his  malice.  The  first  letter  was 
complimentary  to  the  Marlin  rifle  through- 
out, and  contained  an  expression  of  surprise 
that  its  advertisement  no  longer  appeared 
in  "Recreation,"  and  the  same  issue  con- 
tained an  answer  by  the  editor  in  which  ttie 
reason  lor  the  disappearance  of  the  adver- 
tist^ment  was  stated  to  be  aji  advance  In  ad- 
vertising rates  because  of  increase  in  circu- 
lation, which  advance  plaintiff  refused  to 
pay,  and  the  complaint  aJleges  that  the  rea- 
son assigned  by  the  editor  for  the  absenca 
of  the  advertisement  and  the  statement  oa 
to  its  circulation  are  false.  The  first  of  tha 
two  letters  in  the  October  (1899)  issue  pur- 
ports to  be  written  from  Montana,  and  in  it 
the  writer  says:  "I  have  owned  and  used 
a  great  many  Winchester  and  Marlin  riflea 
of  all  models.  ...  I  have  come  to  the 
conclusion  that  the  Marlin  is  not  to  be  com- 
pared with  the  Winchester  aa  r^;ardB  ease, 
rapidity,  or  certainty  of  action,  beauty  of 
outline,  finish,  and  all  thai  goes  t«  main  up 
a  flrst-clasB  weapon.  I  conuder  the  first 
model  Winchester  a  more  reliabla  Wflapon 
than  the  Iat«st  Marlin.  StHneone  will  ask, 
Why!  And  I  answer:  Because  they  handle 
the  cartridges  perfectly,  and  as  rapidly  as 
the  lever  can  be  worked  by  the  operator, 


'   circumstances,    while    the   Marlin 


died  with  one  half  the  rapidity  of  the  Win- 
chester. .  .  .  The  Mariin  has  a  faulty 
extrai^tor  and  ejector,"— citing  instances  in 
his  own  experience  in  support  of  his  asser- 
tion and  specifying  what  the  Marlin  laclcs. 
The  letter  concludes:  "Here  is  an  extract 
from  a  well-known  Northwestern  gun  deal- 
er's catalogue  which  has  been  in  circulation 
several  years:  'I  do  not  manufacture,  rec- 
ommend, or  guaranty  Marlin  rifles.  If  they 
chew  up  the  neads  of  cartridges,  clog  up  in 
the  action  and  magaiiiie,  it  is  not  my 
fault;  so  do  not  ship  them  back  on  my 
bands.  T  have  Marlin  rifles  for  sale  for 
those  who  want  them,  but  when  iwld  and 
delivered  my  responsilwlity  ceases.'  A  good 
advertisement,  truly.  I  consider  any  gun 
that  leaves  the  Winchester  factory  perfect 
in  every  respect,  both  as  regards  accuracy 
nnd  manipulation."  The  statement  that 
"tie  Marlin  has  a  faulty  extractor  and 
ejector"  is  alleged  to  be  false,  and  reasons 
are  given  in  supiiort  of  the  allepation.  The 
other  letter  in  that  issue  contained  the  fol- 
lowing; "Were  the  Winchester  people  to 
take  the  '86  model  frame,  and  make  it  light 
for  a  .38-55  barrel,  and  then  lia.ve  a  .38-55 
Marlin  barrel  fitted,  it  would  in  my  opinion 
be  tjie  ideal  gun  for  general  work  tor  the 
man  who  cannot  alTonl  a  .30-30  or  other 
late  arm,     I've  used   Marlins  a  good  deal. 
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and  was  always  botherad  by  the  side  eject- 
or. It  ia  no  good,  and  the  extractor  in  the 
Marlin   is   a   little    weak."     The   complaint 

charges  that  the  statement  in  this  letter 
that  "the  side  ejector  ia  no  good"  is  false^ 
and,  further,  that  "the  side-pjet'tiag  sjutera 
as  iiFtcd  hy  plaintiff  is  one  of  the  most  im- 
portant improve menta  of  recent  develop- 
ment in  the  art,  as  shown  by  plaintiff's  suc- 
cessful usage  in  all  of  ita  repeating  arms 
made  during  the  last  eleven  years.  The 
letter  in  the  Sejiteinber  number,  ISOO,  pur- 
porting to  be  sijfned  by  I'crcy  C.  Bowker, 
of  Wakefield,  Ma  ssaohit setts,  states  that, 
while  out  squirrel  hunting  with  a  friend 
named  Kiplt'y,  the  latter  aaid  his  ri&e  had 
worn  out,  and  on  examination  they  found 
that  "ttie  little  rarker  that  racks  the  car- 
rier had  morn  out"  after  "the  rifle  had 
liecn  fired  about  800  times."  Kiplej^  took 
the  gun  to  a  dealer,  who  said  be  did  not 
\\'arrant  the  Marlin  riHe.  Tlie  letter  com- 
'  pared  the  Winchester  with  the  Mnrlin,  fa- 
vorably to  the  former,  and  stated  that  the 
writer  did  not  want  the  "so-called  improve- 
ment" in  the  Marlin,  the  solid  top  and  side 
ejector,  and  expressed  the  opinion  that 
there  is  room  for  great  improvement  in  the 
Marlin  action.  The  complaint  aJleges  that 
the  statement  in  this  article  that  "tiie  little 
raclcer  that  racks  the  carrier  had  worn  out" 
after  "the  rifle  had  been  fired  about  800 
times"  is  false,  and  in  support  thereof  fur- 
ther alleges  that  "the  piece  referred  to  is 
solidly  and  substantially  designed  to  per- 
form its  functions.  These  parts  are  made 
of  excellent  material,  carefully  inspected 
and  tested.  Similar  rifles,  that  have  seen 
fears  of  hard  service  and  been  flrsd  many 
thousands  of  times,  show  no  considerable 
tvearing  at  this  time.  It  would  be  impos- 
sible to  wear  out  the  part  in  the  manner 
and  time  stated,"  The  publication  of  No- 
vember, 1900,  purpoitcd  to  be  from  a  cor- 
respondent, and  stated,  in  substajice,  that 
the  Marlin  ia  handsome,  but  its  place  is  at 
the  bottom  of  a  list  of  rilles;  "no  repeating 
rifle  can  handle  the  long  rifle  cartridges;" 
the  Marlin  extractor  ia  defective;  the  twist 
in  the  barret  is  too  short,  and  in  a  specifled 
gun  the  carrier  becaitie  worn  out  before  500 
cartridges  were  u^ed,  which  gun  also  shed 
gas  into  the  action.  These  statements  the 
complaint  alleged  to  be  false,  and  assigns 
reaaona  at  length  in  support  of  the  allega- 
tion. The  complaint  further  alleges  that 
the  atatemcDts  m  such  several  letters  have 
greatly  injured  the  plaintiff  in  its  business 
of  manufacturing  and  selling  ita  rifles,  and 
have  "caused  it  to  lose  sales  of  same  to  a 
large  extent,  but  to  what  extent  plaintiff  ia 
unable  to  state."  It  alleges  on  information 
and  belief  that  the  defendant  intends  to 
carry  on  said  scheme,  and  to  continue  to 
publish  in  ita  niagaj:ine  false  and  unfounded 
statements,  calculated  to  slander  and  de- 
preciate the  accuracy,  effectiveness,  general 
merits,  and  value  of  plaintiff's  rifle.  It 
neither  asks  nor  seeks  any  relief  at  law  for 
any  past  publication,  but  alleges  that  the 
plaintiff  has  no  adequate  remedy  at  law, 
and  prays  equitable  aid  by  way  of  injunc- 
tion, in  order  to  avoid  a  succession  of  auits, 
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and  also  ''becouse  of  the  impossibility  of  as- 
certaining, identifying,  or  estahliahlng,  ac- 
cording to  legal  principles,  any  measure  of 
dnmnc;e,'''  and  demands  judgment  againttt 
defendant  that  be  *'he  perpetuaJly  enjoined 
and  restrained  from  publishing,  or  causing 
or  permitting  to  be  published,  in  his  said 
magazine  or  elsewhere,  any  article  or  state- 
ment, in  any  form  or  under  any  guise,  false- 
ly attacking,  miarcpresenting,  or  depreciat- 
ing plaintilf's  said  rifle,  or  its  accuracy,  ef- 
fectiveness, merit,  or  value,  ajid  generally 
restraining  and  enjoining  the  defendant 
from  continuing  to  carry  out  its  said  wrong- 
ful and  illegal  scheme  to  force  the  plaintitT 
again   to  advertise   its  rifle  in  defendant's 

.'ls  the  demurrer  to  the  complaint  neces- 
sarily aasumes  that  all  of  the  facts  alleged 
therein  are  true,  it  must  be  treated  as  an 
established  fact  that  the  articles  published 
in  defendant's  uagaziue  were  not  written  by 
reni  correspondents,  but  by  defendant  him- 
self, and  tlie  natural  inclination  of  all  fair- 
minded  men,  charged  with  the  responsibility 
of  administering  the  law,  would  be  to  re- 
lieve the  plaintiff  from  the  annoyance  to 
which  it  is  subjected  from  wholly  unworthy 
motives,  as  we  must  further  asMitme.  But 
equity  does  not  undertake  to  relieve  from 
all  the  annoyances  caused  by  those  who  are 
inconsiderate  of  the  feelings  and  business 
interests  of  others.  On  the  contrary,  it  is  a, 
general  rule,  which  has  some  exceptions, 
that  it  will  not  undertake  to  interfere 
where  a  party  has  an  adequate  remedy  at 
law,  and  when  it  does  interfere  it  is  guided 
by  principles  of  equity  which  during  the 
long  course  of  its  administration  have  be- 
come established.  Concededly  there  is  no 
precedent  in  the  courts  of  this  state  for  the 
interference  of  equity  in  a  case  of  this  char- 
acter. Hence  it  becomes  necessary  to  ex- 
amine the  complaint  in  the  light  of  the  es- 
tahliahed  principles  for  the  purpose  of  as- 
certaining whether  it  states  a  cause  of  ac- 

lE  should  be  noted,  first,  that  this  com- 
plaint contains  no  a11«^fjon  of  any  state- 
ment made  against  the  character  or  conduct 
of  plaintiff.  It  ha<  not  been  libeled.  The 
words  p obliged  in  defendant's  magazine, 
and  for  which  defeudant  is  responaible. 
whether  written  by  him  or  another,  criticise 
the  gun  manufactured  by  plaintiff.  Tbey 
do  not  charge  that  plaintiff  was  guilty  o'f 
any  deceit  in  vending,  or  want  of  skill  in 
manufacturing,  the  gun.  Every  statement 
published  and  of  which  complaint  is  made 
relates  solely  to  the  quality  of  plaintiff's 
rilles  and  their  relative  desirability,  as 
compared  with  rifles  manufactured  by  oth- 
ers. Now,  it  has  been  the  law  of  this  statfi 
since  the  decision  in  Tobioji  v.  Hartand.  4 
Wend.  63T,  in  which  the  opinion  was  writ- 
ten by  Judge  Marcy,  that  "when  the  words 
are  spoken,  not  of  the  trader  or  manufac- 
turer, but  of  the  quality  of  the  articles  he 
makes  or  deals  in,  to  render  them  action- 
able per  se  they  must  impart  that  the  plain- 
tiff is  guilty  of  deceit  or  maJpractice  in 
making  or  vending  of  them."    Where  Uie 
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libel  or  slander  is  of  a  manuiactured  arti- 
cle, aod  does  not  directly  impeach  the  in- 
tegrity, knowledge,  skill,  diligence,  or  credit 
of  the  plaintilT,  the  words  are  not  action- 
uble  at  law,  unleBB  gpecittl  damage  be  al- 
leged and  proved;  and  a  "general  allegation 
of  loBs  of  cusUiinerB  is  not  sufficient  to  en- 
able the  plaintilT  to  show  a  particular  in- 
jury." The  complaint  in  this  action  not 
only  fails  to  contain  allegations  of  special 
damage,  but  it  in  terms  specifically  nega- 
tives the  claim  of  special  damage  by  alleg- 
ing that  it  is  unable  to  state  to  what  extent 
it  has  been  injured  by  said  publications. 
Among  the  more  recent  caaea  in  which  the 
doctrine  of  Tobias  v.  Harland  has  been  rec- 
oj^ized  and  followed  are;  he  Maaaena  v. 
Hloim,  02  App.  Div.  150,  70  N.  V.  Supp. 
tl82,  in  which  the  court  eaid;  "When  the 
elander  is  of  a  property  right  or  title,  or  of 
a  thing,  falsity  of  utterance,  malice,  and 
special  damages  fiowing  or  resulting  necee- 
flarily  or  naturally  as  the  proximate  conse- 
quence must  be  allied  and  shown  by  the 
plaintiff,  except  in  those  cases  where  the 
slanderous  words  also  impute  to  the  owner 
dishonesty,  fraud,  deception,  or  other  mis- 
conduct in  his  trade  or  business  in  connec- 
tion with  the  property.''  Kennedy  v.  Press 
Pub.  Uo.  41  Hun,  422,  in  which  the  court 
said:  "It  is  settled  by  authority  that  a  li- 
bel on  a  thing  is  not  actionable,  unless  the 
owner  of  the  thing  alleges  and  proves  that 
be  has  sustained  pecuniary  loss  as  a  neces- 
H&ry  or  natural  consequence  of  the  publica- 
tion." Dooling  v.  Budget  Pub.  Co.  144 
Mass.  263,  59  Am.  Rep.  83,  ID  N.  E.  809,  in 
whi^  the  court  said;  "Words  relating 
merely  to  the  quality  of  the  articles  made, 
produced,  furnished,  or  sold  1^  a  person, 
though  false  and  malicious,  are  not  action- 
able without  special  damage."  We  need 
not  stop  to  conMder  the  reason  for  the  rule, 
for  it  has  been  too  long  and  too  firmly  es- 
tablished to  admit  of  questioning  at  this 
day.  Tbe  plaintiff's  first  excuse  for  invok- 
ing the  aid  of  equity — to  avoid  a  multiplic- 
ity of  actions  at  law — is  evidently  not  well 
founded,  for  plaintilT  has  not  only  failed  to 
state  facts  suQicient  to  constitute  one  ac- 
tion at  law,  but  it  has  afllrmativelj  stated 
facts  which  show  that  it  hog  not  an  action 
at  law.  Id  such  a  situation  it  goes  without 
aajing  that  a  court  of  equity  cannot  be  in- 
voiced to  aid  a  plaintiff,  unless  some  other 
ground  for  its  interference  be  shown. 

Another  ground  of  equity  alleged  is  that 
plaintiff  has  no  adequate  remedy  at  law, 
"because  of  the  impossibility  of  uscertain- 
in][;,  identifying,  or  establishing,  according 
to  legal  principles,  aJiy  measure  of  dam- 
ages." That  he  has  no  adequate  remedy  at 
law  ia  true;  for,  as  we  have  seen  from  an 
examination    of   the   authorities,    his   com- 

Elaint  indicates  that  he  has  no  remedy  at 
iw  whatever.  This  brings  us  to  the  real 
question  of  the  case,- — whether  an  unjust 
and  malicious  criticism  of  a  manufactured 
article,  for  which  the  manufacturer  has  no 
remedy  at  law  because  of  his  inability  to 
prove  special  damage,  is  the  subject  of 
equitable  cognizance.  The  constitutional 
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guaranty  of  freedom  of  speech  and  press, 
which  in  terms  provides  that  "every  citizen 
may  freely  speak,  write,  and  publish  hia 
sentiments  on  all  subjects,  being  responsible 
for  the  abuse  of  that  right;  and  no  law 
shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press"  {N.  Y, 
Const,  art.  1,  fi  B),  has  for  its  only  limita- 
tions the  law  of  slander  and  libel.     Hither- 


writer  olfended  against  the  criminal  law, 
or  where  the  words  amounted  to  a  slander 
or  libel  of  a  person  or  corporation  or  their 
property,  and  the  guaranteed  right  of  trial 
by  jury  entitled  the  parties  accused  of  slan- 
der or  libel  to  have  twelve  men  pass  upon 
the  question  of  their  liability  to  respond  in 
damages  therefor  and  to  measure  such  dam- 
ages. But  the  precedent  which  the  plain- 
tilt'  seelcs  to  establish  would  open  the 
door  for  a  judge  sitting  in  equity  to  estab- 
lish a  eensorship,  not  only  over  the  past 
and  present  conduct  of  a  publisher  of  A 
magazine  or  newspaper,  but  would  author- 
ize such  judge  by  decree  to  lay  down  a 
chart  for  future  guidance  in  so  far  as  a 
plaintiff's  property  rights  might  seem  to  re- 
quire, and,  in  case  of  the  violation  of  the 
provisions  of  such  a  decree,  the  usual  course 
ami  practice  of  equity  would  necessarily  be 
invoked,  which  would  authorize  the  court  to 
determine  whether  such  published  articles 
were  contrary  to  the  prohibitions  of  the  de- 
cree, and,  if  so  found,  punishment  as  for  a 
contempt  might  follow.  Thus,  a  party 
could  be  punished  for  publishing  an  article 
which  wa-s  not  libelous,  and  that,  too,  with- 
out a  trial  hy  jury. 

While  we  have  pointed  out  in  general 
terms  the  limitations  of  the  court*  in  deal- 
ing with  slander  and  libel,  we  shall  confine 
ourselves  on  this  review  to  a  consideration 
of  those  authorities  which  bear  directly  up- 
on the  question  whether  equity,  which  cre- 
ates neither  rights  nor  liabilities,  has  here- 
tofore assumed  jurisdiction  to  restrain  the 
publication  of  criticisms  unjustly  affecting 
the  merits  of  articles  of  property  belonging 
to  a  plaintilT,  when  such  publication  will 
not  support  an  action  at  law ;  for,  if  such 
precedent  be  not  already  eatublished  hy  the 
courts  of  this  state,  in  our  view  it  ought 
not  to  be.  It  was  long  ago  held  in  this 
state  that  a  court  of  chancery  has  not  juris- 
diction to  restrain  the  publication  of  ii  li- 
bel, by  injunction,  upon  a  bill  filed  by  a 
party  whose  character  or  business  will  be 
injured  by  the  publication.  Hrandrclh  v. 
Lwu:e.  e  Paige,  24,  .14  Am.  Dec.  3tlR.  In 
Eden.  Inj.  3d  ed.  p.  372.  it  is  Hsid:  -Tliere 
is,  perhaps,  but  one  instance  in  the  books  of 
any  judge  having  maintained  the  existence 
of  a  power  in  the  court  of  chancery  of  re- 
straining publications  on  any  other  ground 
but  that  of  property  and  copyright;  and  it 
ifOB  then  done  in  language  so  strange  and 
unconstitutional  as  to  carry  with  it  its  own 
refutation."  In  Singer  Mfg.  Co.  v.  Domes- 
tic Scuing  Hack.  Co.  49  Ga,  70,  15  Am.  Rep. 
674,  the  court  said:  "It  Is  well  settled 
that  an  injunction   will  not  be  granted   to 
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restrain  Blander  or  libet  of  title  or  of  repu- 
tation,"— citing  eaaes.  "Not  that  it  is  not 
wrong,  not  that  the  wrong  might  not  be  ir- 
roparaiile,  but  simplf  because  courta  of 
chancery,  in  the  exercise  of  the  extraordi- 
nary poH-era  lodged  in  tbem,  bava  uniform- 
ly refused  to  act  in  auch  a  case,  leaving 
parties  to  their  remedy  B.t  law."  In  Mati- 
gcr  V.  Diclc.  55  How.  Pr.  132,  it  is  aaid: 
"The  jurindiction  of  a  court  of  equity  does 
not  extend  to  false  representations  as  to  the 
character  or  quality  of  the  plaintiff's  prop- 
erty, or  to  his  title  thereto,  when  it  involves 
no  breech  of  trust  or  contract,  nor  does  it 
extend  to  casea  of  libel  or  slander.  .  .  . 
If  the  plaintiff  has  any  remedy  it  is  t^  ac- 
tion at  law."  See  aJso  Pom.  Eq.  jur.  %  320, 
note  3:  Mvlkerti  v.  Ward,  L.  R,  13  Eg.  619; 
Kerr,  Inj.  2d  Am.  ed.  p.  377 ;  High,  Inj.  3d 
ed.  I  1015;  1  Beach,  Inj- p.  73.  In  Kidd  v. 
Harry,  28  Fed.  773,  application  wIib  made 
to  Mr.  Justice  Bradley  tor  an  injunction  to 
reatrain  defendants  from  publishing  libeloua 
circulars  concerning  plaintiff's  business  and 
pa.tent  rights  pending  the  trial  of  the  prin- 
cipal suit  brought  to  restrain  infringement 
of  patents.  The  learned  justice  said:  '"The 
application  seems  to  be  altogether  a  novel 
one,  and  is  ureed  principally  upon  a  line  of 
recent  Knglish  authorities," — citing  cases. 
"An  examination  of  these  and  other  cases 
relied  on  convinces  us  that  they  depend  on 
<»rtain  peculiar  acts  of  Parliament  of 
Great  Britain,  and  not  on  the  general  prin- 
ciples of  equity  jurisprudence."  After  com- 
menting upon  the  Enji^liah  statutes  he  fur- 
ther says:  "But  neither  the  statute  law  of 
this  country,  nor  any  well-considered  judg- 
ment of  the  courts,  has  introduced  this  new 
branch  of  equity  into  our  jurisprucience. 
There  may  be  n  case  or  two  looking  that 
way.  but  iionc  that  wc  deem  of  sufficient  aU' 
thority  to  justify  us  in  assuming  the  juris- 
diction,"— citing  cases  in  this  state  and 
other  states  in  support  of  the  proposition. 
To  the  same  cfTect  are  Baltimore  Car-Wheel 
Oo.  T.  Bi'mis,  29  Fed,  05;  Mayer  v.  Joumey- 
meti  Hif)nrci,lter«'  Atao.  47  N.  J.  Eq.  5JB, 
20  Atl,  4ft2,  which  was  an  application  to  the 
chancellor  to  restrain  the  circulation  of  li- 
belous matter;  and  Francis  v.  Ftinn,  118 
O.  S.  385,  30  L,  ed.  165.  6  Sup.  Ct.  Rep. 
1148,  in  which  the  bill  prayed  an  injunction 
against  sundry  things  done  by  defendants 
against  plaintiff's  pilot  boat, — among  other 
things,  false  publications.  Mr.  Justice 
Field  aaid:  "The  bill  does  not  sUte  what 
the  publications  were  ...  If  the  ptib- 
tications  in  the  newspapers  are  false  and  in- 
jurious, he  can  prosecute  the  publishers  for 
libel.  If  a  court  of  equity  could  interfere, 
and  use  it?  remedy  of  injunction  in  such 
cases,  it  would  draw  to  itaelf  the  greater 
part  of  the  litigation  properly  belonging  to 
courto  of  law," 

Our  attention  is  not  called  to  any  deci- 
sions in  this  state  in  suite  founded  solely 
on  slander  or  libel  for  which  an  action  at 
law  could  not  be  maintained,  holding  a  con- 
trary doctrine,  nor  to  any  text  writers  dif- 
fering from  those  cited.  In  Hovey  v.  Rii6- 
6«-  Tip  Pencil  Co.  57  N.  Y.  119,  16  Am. 
59  L.  R.  A. 


Rep.  470,  the  action  was  one  ot  libel,  uid  it 
waa  sought  Uierein  to  restrain  defendaut'ft 
publication,  wherein  it  clajroed  to  be  the 
owner  of  valuable  rights  secured  by  letters 
patent;  but  the  only  question  decid^  by  Uie 
court  was  that  the  court  below  had  rightly 
determined  that  the  action  was  not  one 
within  ita  jurisdiction,  and  the  case  is  au- 
thority for  no  other  proposition.  Croft  v. 
Riohardaon,  50  How.  Pr.  366,  is  a  special 
term  decision,  which  seems  not  to  hare  re- 
ceived very  careful  consideration ;  but  even 
in  that  case  a  cause  of  action  for  libel  upon 
property  was  stated.  The  case  of  Vegelahn 
V.  Ouniner,  187  Mass.  92,  35  L.  R.  A.  722. 

44  N.  E.  1077,  was  a  bill  against  14  indi- 
i-iduals  and  a  trade  union,  and  it  allied 
conspiracy.  There  was  no  question  of  lioel 
involved,  but,  instead,  an  injunction  was 
sought  against  patrolling  in  front  of  plain- 
tiff's premises,  tbreat«ning  with  violence 
those  willing  to  be  employed,  etc.;  the  ob- 
ject of  the  plaintiff  being  to  checkmate  & 
conspiracy  to  prevent  him  from  getting 
workmen.'  Beck  v.  Railicay  Teamsters'  Pro- 
(wiii-e  Union,  118  Mich.  497,  42  L.  R.  A. 
407,  77  N.  W.  13,  waa  a  boycott  case,  and 
enjoined  "picketing  and  distribution  of 
boycotting  circulars,  and  all  acts  of  intinii- 
dation  and  coercion."  It  rec<^7iiied,  how- 
ever, the  general  principle  that  an  injunc- 
tion will  not  ordinarily  issue  to  restrain  an 
individual  from  puhlishing  a  libel,  where 
there  is  no  conspiracy,  no  intimidation,  and 
no  acts  of  coercion.  Caiej/  v.  Cincinnati 
Ttipographical  Union  »o.  3,  12  L.  R.  A.  193, 

45  Fed.  135,  was  an  action  brought  for  the 
purpose  of  checkmating  an  alleged  combi- 
nation or  conspiracy  by  a  trade  union  to 
boycott  tt  newspaper  for  refusing  to  union- 
ize ita  force,  which  combination  was  held  to 
be  unlawful  by  Judge  Sage  of  the  United 
States  circuit  court,  and,  as  an  incident  to 
the  relief  granted,  he  enjoined  the  publica- 
tion and  circulation  of  posters,  handbills, 
and  circulars,  printed  and  circulated  in 
pursuance  and  in  aid  ot  auch  combination 
or  conspiracy  to  boycott.  We  do  riot  ex- 
press any  views  upon  either  one  of  the  three 
decisions  which  aimed  at  the  restrainment 
of  those  who  were  engaged  in  boycotting; 
for  it  quite  sutliciently  appears  that,  what- 
ever may  be  their  value  aa  decisions,  they 
are  not  in  point  in  this  controversy,  for  the 
question  waa  not  up  for  consideration 
whether  the  publication  of  on  alleged  libel 
upon  property  which  did  not  result  in  dam- 
ages which  could  be  proved  should  be  re- 
strained. There  were  more  important  ques- 
tions involved  in  the  disposition  of  those 
cases  than  whether  the  circulation  of  libel- 
ous matter  could  be  enjoined ;  the  latter  be- 
ing a  mere  incident,  brought  in  with  every- 
thing else  that  it  was  deemed  necessary  to 
enjoin  in  order  to  break  dotrn  the  boycott. 
EmcKk  V.  Kane,  34  Fed.  46,  which  is  a  deci- 
sion by  a  single  judge,  seems  to  be  authority 
in  support  of  plaintiff's  contention.  A  very 
careful  examination  of  it,  however,  leads  to 
the  conclusion  that  ita  attempt  to  over- 
throw the  reasoning  of  Mr.  Justice  Bradley 
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in  Kidd  V.  Borry,  28  Fed.  773,  vu  not  sne- 

Oar  concliuioii  from  a  review  of  the  au- 
thorities, therefore,  is  that  all  well-consid- 
pred  decisions  agree  in  determining  it  to  be 
the  law  that  a  court  of  equitj  haa  not  ja- 
HsdictiOD  to  grant  the  relief  to  secui«  which 
this  BUit  was  broughL 

The  order  of  the  Appellate  Divition 
akould  be  revered,  and  the  judgment  of  the 
•pedal   term  afBrmed,   with    eoeta   in  all 

Gray,  O'BriaB,  Onllett,  and  Weraer, 
JJ.,  (Mncur.  B»rtl«tt  and  Haickt,  JJ., 
diwent. 


Frank  L.  MAGAR,  Reapt^ 
Stoddard  HAMMOND  el  aJ.,  AppU. 


mrtvmte  lalce  contrary  to  law,  knowing  that 
It  1r  guardetl  by  a  wntclimBn  with  a  gun 
wtilrh  IB  aomecimm  disoharged,  cantiat  recof- 
vr  tor  a  wound  unlnttntlonally  InBlcCed  upon 
bint  by  k  sLot  from  the  gun,  aJthougti  It  was 
OFgllgenlly  Ilr«d. 

APPEAL  by  defendants  from  a  jadgnMsit 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  aflirming 
a  judgment  of  a  Trial  Term  for  Oruige 
0<HUltT  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  persona!  in- 
juries alleged  to  have  been  caused  bf  de- 
fcndaiitB'  negligence.     Reversed. 

The  facta  are  slated  in  the  opinion. 
Meters.    Baoon    *    Merrltt,    with    Mr. 
G^OTga  H.  CkrpeBter,  for  appellants:. 

There  is  no  negligence  in  a  legal  sense 
which  con  give  a  right  of  action,  unlcis 
there  is  a  violotiMi  of  a  legal  duty  to  ex- 

Cooley,  Torta,  p.  660;  Blyth  v.  Topham, 
Cto.  Jac.  I6S;  Brock  v.  Copeland,  1  Esp. 
203  i  Jordin  v.  Crump,  8  Meei,  &  W.  781; 
Buah  T.  Brainard.  I  Cow.  78;  BoberCson  v. 
Kern  York  <f  B.  R.  Co.  22  Barb.  91 ;  Baker 
T.  Byrne,  68  Barb.  438;  Kouttton  v.  Clark, 
3  E.  D.  Smith,  380;  Boj/ie  v.  Wew  Torit,  L. 
E.  d  W.  K.  Co.  39  Hun,  171,  Affirmed  in 
115  N.  y.  836,  21  N.  E.  724;  Magilton  v. 
.Vew  yorfc  C.  i-  B.  B.  R.  Co.  82  Hun,  308, 
31  N.  T.  Supp.  241;  Mc}!cvcn  v.  Amoft,  4 
\pp.  Div.  133,  38  N.  Y.  Supp.  759;  Doicne* 
V.  Elmira  Bndge  Co.  41  App.  Div.  339,  68 
N  Y  Sapp.  028 ;  J,agerman  v.  New  York  C. 
it  B.  R.  n.  Co.  B3  App.  Div,  283,  65  N.  Y. 
Supp.  764;  TiichoUon  v.  Erie  R.  Co.  41  N. 
Y  525;  Larmore  v.  Croion  Point  Iron  Co. 
101  N.  Y.  391,  64  Am.  Rep.  718,  4  N.  E. 
752;  ZoehUch  v.  Tarbell,  10  Allen,  386,  87 

SoTB. — Ag  to  llabtllty  lor  k  1 1 1 1 ng  or  InJ urjng 
rreapflBBiTB  by  ineana  of  spring  guns,  traps,  or 
other  dsngeroul  Instruments,  see.  In  this  series. 
State  v.  Barr   (Wash.)   29  L.  ft.  A.  1S4,  and 


Am.  Dec.  680;  BotoUmd  v.  Vineent,  10  Uet 
371,  43  Am.  Dec  442;  Ditlon  v.  Cotuteati- 
out  River  R.  Co.  164  Mass.  478,  28  N.  E. 
890;  Mugford  v.  Bofton  d  U.  R.  Co.  173 
Maaa,  10,  26  N.  E.  1078;  Bargreavea  y. 
Deaoon,  25  Mich.  I. 

The  plaintiff  having  gone  to  the  place 
where  be  was  hurt  upon  a  criminal  er- 
rand, bis  unlawful  act  necesMrily  contrib- 
uted to  produce  the  accident. 

Jfun^er  v.  Tonaioanda  B.  Co.  5  Denio, 
255,  4  K.  Y.  349,  53  Am.  Dec.  384;  Terry 
T.  New  Tork  C.  R.  Co.  22  Barb.  574;  Gra- 
ham T,  Delaioare  £  B.  Oatial  Co.  40  Hun, 
388;  Van  Norifn  v.  Robinson,  45  Hun,  667; 
Voahefekey  v.  BUleide  Coal  d  I.  Co.  21  App. 
Div.  168,  47  N.  Y.  Supp.  386;  Btevart  v. 
Fergueon,  82  App.  Div.  317,  66  N.  Y.  Supp. 
148;  Jetter  v.  Vote  York  d  B.  B.  Co.  2 
Kq^es,  154;  Lewie  v.  Long  Island  B.  Co. 
162  N.  Y.  62,  58  N.  E.  648;  Boaworth  y. 
Swanaey,  10  Met.  363,  43  Am.  Dec.  441; 
Heland  v.  Lowell,  3  Allen,  407,  81  Am.  Dec. 
870;  Jones  V.  Andoier,  10  Allen,  18;  Jfe- 
Gra(fc  V.  SSenoin,  112  Maaa.  487,  17  Am. 
Rep.  119;  Smith  v.  Boston  d  M.  R.  Co.  120 
Mass.  490,  21  Am.  Rep.  538 ;  Lyons  v.  Df- 
aoSelle,  124  Mass.  387;  I'lanz  v.  Boston  A 
i.  R.  Co.  167  Mans.  377,  17  L.  R.  A.  835,  32 
N.  E.  358;  Neweomb  v.  Bosfon  Protectivt 
Department,  146  Maaa.  500,  16  N.  E.  555. 

An  action  for  negligence  cannot  be  sus- 
tained if  the  wrongful  act  ol  the  plaintilT 
co-operated  with  the  misconduct  of  the  de- 
fendanta  or  their  eervanta  to  produce  the 
damages  sustained.  This  is  so  whether  the 
defendant's  act  be  negligent  or  wilful. 

Jlotf  V.  Wilkee,  3  Bam.  &  Aid.  304; 
Wohlfahrt  v.  Beckert,  92  N.  Y.  490,  44  Am. 
Rep.  40G. 

Tbere  was  no  proof  from  which  the  jury 
might  find  that  the  bullet  discharged  from 
the  gun  at  the  angle  and  under  the  circum- 
stances detailed  in  this  case  could  reason- 
ably have  been  expected  to  inflict  a  wound 
upon  the  plaintiff,  and  therefore  no  cause 
01  action  for  n^Hgence  was  made  out. 

Hope  V.  Fall  Brook  Coal  Co.  3  App.  Div. 
70,  38  N.  Y.  Supp.  1040;  Beetz  v.  Brook- 
lyn, 10  App.  Div.  382,  41  N.  Y.  Supp.  1009. 
Hubbell  V.  rontcrs,  101  N.  Y.  434,  58  Am. 
Rep.  522,  10  N.  E.  858;  Jca  v.  Straus,  122 
N.  Y.  293,  25  N.  E.  478;  CUtaier  v.  Hebron, 
13!  N.  Y,  447,  30  N,  E.  239. 

The  instructions  to  Tompkins,  given  by 
Hammond,  were  of  Bueh  a  charsct^  as  did 
not  authorize  him  to  discharge  the  gun  in 
an^  way  that  would  put  in  danger  a  human 

Vanderbilt  v.  Biohtnontf  rurnp.  Co.  2  N. 
Y.  470,  61  Am.  Dec.  316;  Jfali  v.  Lord.  39 
N.  Y.  331,  lOO  Am.  Dec.  448;  Fraser  v. 
freeman.  43  N.  Y.  56«,  3  Am.  Rep.  740; 
Isaacs  V.  Third  Aee.  R.  Co.  47  N,  Y.  122, 
7  Am.  Rep.  418;  V>'r\ght  v.  Wilcom,  19 
Wend.  3*3,  32  Am.  Dec,  .'i07;  Ucchan  v. 
Morewood,  52  Hun,  568,  6  N.  Y.  Supp.  710: 
Fisher  v.  Brooklyn  Jockey  Vlub,  60  App. 
Div,  446,  64  N.  Y.  Supp.  89. 

Mr.  Williwa  Vuiamee,  with  Ifr. 
Thomna  Watts,  for  re<i]K>ndent: 

The  master  assumes  the  liability  of  even 
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Rounds  V,  Delaware,  L.  A  W.  «.  Co.  64 
N.  Y.  129,  21  Am.  Rep.  597 ;   Mott  v.  Con- 

Sumerj'  Ice  Go.  73  N.  Y.  547;  Isaao  r. 
Third  Ave.  R.  Co.  4T  N.  Y.  122,  7  Am.  Rep. 
418;  Ooagrove  T.  Ogden,  49  N.  Y.  257,  10 
Am.  Rep.  361 ;  Cohen  v.  Dry  Dock,  E.  B,  d 
B.  R.  Co.  G9  N.  Y.  170;  Hoffman  v.  New 
York  C.  d  If.  R.  R.  Co.  87  N.  Y.  26,  41  Am. 
Rep.  337;  Qutnn  v.  Power,  87  N.  Y.  635,  41 
Am.  Rep.  302 ;  Lang  v.  Hew  York,  L.  E.  £ 
W.  R.  Co.  51  Hun,  603,  4  N.  Y.  Supp.  565; 
McCann  v.  Simth  .ive.  R.  Co.  117  N.  Y.  505, 
23  N.  E.  164;  Paltneri  v.  Manhattan  B.  Co. 
133  N.  Y.  261,  16  L.  R,  A.  13B,  30  N.  E. 
1001;  Montgomery  y.  jSarttrano,  10  App. 
mv.  95,  44  N.  Y.  Supp.  1066;  Levy  v.  Ely, 
48  App.  Div.  654,  62  N.  Y.  Supp.  866; 
Grime*  v.  Young,  61  App.  Div.  239,  64  N. 
Y.  Supp.  859;  Girviu  v.  Xeie  York  G.  £  H. 
K.  R.  Co.  52  App.  Div.  602,  65  N.  Y.  Supp. 
299,  Affirmed  in  168  N.  Y.  289,  69  N.  E. 
921;  Burnt  v.  Glcn*  Falls,  H.  E.  d  Ft.  E. 
Street  R.  Co.  4  App.  Div.  428,  38  N.  Y, 
Supp.  856;  CMrlcy  v.  Electric  VehieU  Co. 
68  App.  Div.  21,  74  N.  Y.  Supp.  3S. 

The  fact,  thai  the  plaintiff  waa  a.  treapasa- 
er  doee  not  add  to  or  take  from  the  liabil- 
ity of  the  defendants. 

Buewell,  Feraonal  Injuries,  {  71; 
Shearm.  &  Redt.  Neg.  i  720;  Reeve,  Doio. 
Rel.  p.  462,  footnote;  Larmore  v.  Crown 
Point  Iron  Co.  101  N.  Y,  394,  54  Am.  Rep. 
718,  4  N.  E.  752;  Woodbridge  v.  Uarka,  17 
App.  Div.  144,  46  N.  Y.  Supp.  166;  Rounds 
V.  Deltmarc,  L.  d  W.  B.  Go.  64  N.  Y.  129, 
21  Am.  Rep.  697:  Amaio  v.  Suclh  Ave.  R. 
Co.  9  Misc.  4,  29  N.  Y.  Supp.  61;  Baber  v. 
Broodviay  d  S.  Ave.  R.  Co.  10  Misc.  109,  30 
N.  Y,  Supp.  931;  Palmer  v.  Gordon,  173 
Mass.  410,  53  N.  E.  909 ;  Herrick  v.  Wixom, 
121  Mich.  384,  80  N.  W.  117,  81  N.  W.  333; 
Clark  V.  Neir  Yort,  L.  E.  &  W.  R.  Co.  40 
Run,  605,  AfBrmed  Id  113  N.  Y.  670,  21  N. 
E.  lllfl;  Oirvin  v.  Jiew  York  C.  d  H.  R.  R. 
Co.  02  App.  Diy.  562,  66  N.  Y.  Supp.  29B. 

O'Brien,  J.,  delivered  the  opinioD  of  the 

There  ia  very  little  dispute  with  respect 


HammtHid  ajid  his  servant  have  been  aued 
jointly  in  au  action  based  upon  a.  personal 
injury  that  the  plaintiff  eustaiued  resulting 
from  the  servant's  negligenc«,  as  is  claimed. 
The  jury  rendered  a.  verdict  for  the  plain- 
tiff of  (16,000,  and  the  .judgment  has  been 
unanimously  affirmed  below. 

In  the  year  1893  Hammond  purchased 
over  300  acres  of  wild  forest  land  in  Sulli- 
van county.  By  damming  up  small  streams 
or  springs,  and  other  operations,  he  created 
an  artificial  lake  upon  the  property,  of  con- 
siderable dimensions.  There  was  some  low 
land,  free  from  timber,  whicli,  it  seems,  fur- 
lushed  a  natural  bed  for  the  lake,  and  it 
was  surrounded  by  a  den^e  growth  of  tim- 
ber and  bushec.  Having  created  the  lake, ' 
£9  L.  R.  A. 


he  proceeded  to  stock  it  with  trout.  It 
seems  that  it  woe  impossibla  for  the  fish  to 
get  into  the  lake  through  the  dams  on  the 
surrounding  springs  or  streams,  but  the 
flah  were  propagated  by  artificial  means; 
and  it  became  an  industry  that  produced 
some  revenue  to  the  owner,  by  selling  the 
trout,  and  permitting  people  to  fish  tbo^ 
for  a  compensation.  He  also  built  a  house, 
boat  house,  and  hatchery  for  trout  sp»wn, 
in  which  it  is  said  2,000,000  of  the  same 
were  produced  annually.  He  had  to  em- 
ploy men  to  attend  to  the  hatchery,  and 
otherwise  in  and  about  the  property,  and 
to  prevent  vermin  from  destroying  the  eg^. 
He  prepared  and  posted  notices  around  the 
tract  to  WBJn  off  treHpassers,  as  prescribed 
by  the  statutes  of  the  state.  The  owner's 
codefendant  in  this  action  was  the  night 
watchman,  whone  business  it  was  to  be  on 
the  lake  at  ni);ht  to  protect  the  Hah  from 
poachers  and  wild  animals  that  frequently 
came  to  the  place  to  tnke  the  fish.  The 
owner  had  two  guns. — one  a  shotgun,  and 
the  other  a  rifle.  The  watchman  liod  been 
in  the  habit  of  carrying  one  or  the  other  of 
the  guns  with  him  when  on  the  lake  in  a 
boat  for  the  purpose  of  killit^  muskrats, 
mink,  and  other  animals  about  the  lake. 
He  sometimes  fired  into  the  ajr  in  order  to 
frighten  off  poachers.  On  the  Bth  day  of 
June,  1899,  the  plaintiff  and  two  other 
young  men  went  to  the  lake  to  take  ffsh, 
and  were  there  after  10  o'clock  in  the  even- 
ing, the  night  being  very  dark.  They  did 
some  Ashing,  and  retir^  into  the  thick 
woods  on  the  shore.  It  does  not  appear 
that  the  watchman  had  seen  them  or  luiew 
that  they  had  been  fishing,  but  the  crack- 
ling of  the  brush  in  the  woods  indicated  to 
him  that  someone  was  there,  or  at  least  the 
jury  could  have  so  found.  There  is  no 
claim  that  the  watchman  knew  that  the 
plaintiff  was  in  the  woods,  but  there  was 
some  evidence  tending  to  show  that  he 
knew,  or  should  have  known,  that  some 
human  being  was  there,  and  the  verdict  af- 
firms this  proposition.  The  watchman  had 
the  rifle,  and,  on  heeTing  the  noise  in  the 
woods,  fired  at  least  three  shots  iu  the  di- 
rection; and  t»ie  -ot  the  bullets  struck  the 
plaintiff  in  the  hip,  inflicting  a  very  seri- 
ous, if  not  permanent,  injury.  The  master 
was  not  present,  and  knew  nothing  of  the 
transaction;  but  he  did  knmv  that  the  guns 
were  on  the  premises,  and  that  the  watch- 
man was  accustomed  to  use  them  in  the 
manner  and  for  the  purposes  described,  and, 
if  he  is  responsible  at  all  for  the  act  of  the 
servant,   it    must    be    implied    from   these 

There  were  several  propositions  decided 
by  the  learned  trial  judge  at  the  close  of 
the  case,  which,  for  all  the  purposes  of  this 
appeal,  must  be  treated  as  the  law  of  the 
case.  He  ruled  that  there  was  no  question 
for  the  jury,  and  it  could  not  be  found, 
that  the  shooting  was  wilful  or  malicious. 
and  the  only  question  was  whether  the 
watchman  was  negligent,  and  the  owner  re- 
sponsible for  such  n^ligflnee.  He  inatruct- 
ed  the  jury  that  the  pliuntiff  was  guilty  of 
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a  crime  in  fiaing  upon  the  defendant's  prem- 
ises to  Bsh  in  tlie  manner  described  and 
tiiat  the  defenilant  owed  him  no  duty,  ex- 
cept t«  rcfrnin  from  intentionally  doing 
him  an  unnecessary  injury,  or  an  injury 
through  wanton  or  reckless  negligence;  that 
the  owner  gave  no  express  authority  to  the 
watchman  to  shoot  at  any  human  being, 
but,  on  the  contrary,  ordered  him  not  to 
shoot  at  any  human  being;  and  that  there 
was  no  evidence  that  it  was  within  the 
scope  of  his  employment  to  so  shoot;  that 
there  was  no  evidence  in  the  case  that  either 
of  the  defendants  intended  or  desired  to  in- 
jure any  human  being,  or  expected  that  the 
shooting  would  result  in  such  injury.  The 
theory  upon  which  the  case  was  submitted 
to  the  jury  will  clearly  appear  by  the  fol- 
lowing passage  from  the  charge:  "Now, 
the  question  which  1  will  leave  to  you  in 
this  case.  gentiem«i,  is  this,  and  1  hope  you 
will  understand  it:  Did  this  man  Tomp- 
kinn,  when  be  fired  in  the  night  and  into 
the  woods  as  lie  did,  hare  reason  to  believe 
that  there  were  human  beings  there,  or  did 
he  in  fact  know  they  were  there?  Did  he 
know  when  he  fired  into  the  woods  as  he 
did  that  human  beings  were  where  he  fired, 
or  by  the  exercise  of  ordinary  care  could  he 
have  ascertained,  from  what  has  been  de- 
scribed here  as  having  happened,  that  hu- 
man beings  were  there  and,  knowing  they 
were  there,  or  having  the  ability  to  find  out 
by  the  exercise  of  ordinary  care,  did  he, 
notwithstanding  that,  wantonly,  recklessly, 
fire  in  the  direction  where  these  human  be- 
ings were?  That  is  the  vital  question  in 
this  case.  Because,  as  I  have  stated,  this 
defendant  had  a  right  to  have  a  watchman. 
The  watchman  had  a  right  t«  have  a  gun. 
He  bad  a  right  to  have  a  rifle  loaded  with 
a  bollet.  He  bad  a  right  to  fire  his  gun  in 
the  night  anywhere,  and    as    often    as    be 

Eleaaed,  on  his  ovm  land.  But  did  Tomp- 
ins,  when  he  fired  on  that  occasion,  know 
he  was  firing  where  there  were  human  be- 
ings, or  in  the  immediate  proximity  of 
where  there  were  human  beings,  and  know- 
ing that,  or  being  able  to  find  it  out  by  the 
exercise  of  ordinary  care,  did  he  still,  reck- 
lessly and  wantonly,  discharge  his  bullet  in 
the  direction  where  these  human  beings 
werei"  It  will  be  seen  that  the  learned 
judge  excluded  fi-om  the  jury  very  impor- 
tant elements  tending  to  support  the  iplain- 
tiff*s  case.  Wilfulness,  malice,  intention  to 
injure,  or  desire  or  motive  to  do  so,  express 
authority    from     the     owner,    and    perhaps 


other  elements,  were  eliminated  from  the 
case.  It  is  not  very  plain  how  the  jury 
could,  with  all  these  elements  excluded, 
have  found  that  the  shooting  was  wanton 
or  reckless,  assuming  always  that  tha 
watchman  had  the  right  to  do  all  the  things 
that  the  court  held  that  he  had;  but  it  is 
quite  likely  that  the  form  in  which  the  case 
comes  bore  precludes  any  discussion  in  this 
court   upon   that  question. 

There  is,  however,  an  exception  in  tiie 
case  that  we  think  is  fatal  to  tlie  judgment. 
The  defendants'  counsel  asked  the  court  to 
instruct  the  jury  that  if  the  plaintiff  knew 
that  the  watchman  on  the  lake  was  in  the 
habit  of  discharging  a  gun,  and  went  there 
after  receiving  such  information,  he  can- 
not recover,  even  if  the  defendants,  or 
either  of  them,  were  negligent,  and  that  if 
the  plaintiff  knew  or  had  heard  that  the 
lake  was  generally  protected  by  i.  watch- 
man, who  had  and  discharged  a  gun,  then 
could  be  no  recovery.  The  court  refused  to 
so  charge,  and  the  defendants'  counsel  ex- 
cepted. This  request  embodied  the  general 
rule  that,  where  the  negligence  or  miscon- 
duct of  the  injured  party  is  a  contributing 
cause  of  the  injury,  he  cannot  recover,  cveit 
though  negligence  conld  be  imputed  to  the 
defendants.  M'ith  all  the  elements  to 
which  reference  has  been  made  excluded 
from  the  case,  the  defendants  were  entitled 
to  have  the  jury  instructed  that,  if  the 
plaintiff  voluntarily  exposed  himself  to  a 
known  danger,  he  could  not  recover  for  th« 
act  of  the  watchman,  though  this  act,  in  de- 
fense of  the  master's  property,  was  without 
due  care;  and  that  is  the  fair  construction 
of  the  request.  There  was  proof  in  the 
case,  aside  from  the  statutory  notices  warn- 
ing intruders,  which  everyone  could  see, 
that  the  plaintiff  knew  what  other  precau- 
tions the  defendants  had  adopted  tor  the 
protection  of  their  property,  including  the 
use  of  firearms;  and,  since  the  proposition 
amounted  to  a  request  to  apply  the  general 
rule  of  law  to  these  facts,  it  was  not  a 
mere  abstract  one,  but  was  applicable  to 
the  proofs  in  the  case,  and  should  hava 
been  given  to  the  jury. 

It  follows  that  the  judgment  must  be  re- 
versed, and  a  new  trial  granted;  costs  to 
abide  the  event. 

Parker,  Ch.  J.,  and  Orar,  Halght,  and 
Vann,  JJ.  (Bartlntt,  J.,  in  result),  con- 
cur.    Martin,  J.,  not  voting. 
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ty  in  plaintiff's  favor  in  a  proLeeding  for 
the  legitiDiatioii  of  their  child.    Reuerted. 

The  fantx  are  stated  in  the  opinion. 

Meaara.  Donslua  Jfc  Slmaw  and  Shap- 
kerd  Jk  Sliepkerd  for  appellant. 

Mr.  n.  L.  Spenoe  for  appellee. 

'  Glark,   J.,  delivered   the  opinion   of  the 

This  is  a  proceeding  begun  before  the 
clerk  by  the  plaintiff  for  the  Icgitiniation 
of  bia  son  lUKler  Code,  j  39.  The  petition 
alWes  that  the  plaintiff  is  a  citizen  and 
resiaent  of  the  county;  that  ahout  July  1, 
1393,  the  plaintiff  ajid  defendant  were  mar- 
ried at  Milwaukee,  WiecoDsiu;  that  for  four 
or  five  years  previous  thereto,  and  np  to  the 
marriage,  they  h^d  lived  and  habitually  co- 
habited together  at  6337  Carpenter  street, 
Chica^,  Illinois,  aod  during  that  time 
there  was  born  to  them  on  November  16, 
1882,  a  ion,  of  whom  the  plaintiff  was  and 
has  always  been  reputed  to  be  the  father; 
and  that  the  plaintiff  and  the  defendant  bare 
continued  to  live  together  since  the  mar- 
ria^.  The  wife  anetvera,  admitting  all  of 
above  ol legations,  ei^cept  that  she  denies 
that  plaintiff  is  a  resident  and  citizen  of 
the  oountv,  and  for  a  further  defense  al- 
leges cruel  treatment  hj  plaintiff,  for  which 
she  has  an  action  for  divorce  a  viaruia  et 
thoro  pending,  and  that  the  clerk  of  the  su- 
perior court  has  no  jurisdiction.  The  child 
was  made  a  party  defendant,  and,  through 
his  Kuardiau  ad  litem,  answered,  admitting 
all  the  above-recited  all^alions  of  the  com- 

Elaint.  The  clerk  granted  the  petition,  and 
is  judgment  on  appeal  was  affirmed  1^  the 
judge  at  cliojubcrs,  from  which  judgment 
the  wife  appealed. 

The  plaintiff  contends  that  by  virtue  of 
Code,  i  130,  the  words  "superior  court,"  in 
i  30,  mean  the  clerk,  and  that,  if  this  is 
not  so,  the  case  having  gotten  before  the 
judge  of  the  superior  court,  his  action  is 
valid  by  virtue  of  chapter  278,  Laws  1887, 
amending  Code,  t  25S,  and  relies  on  Rosv- 
tnan  v.  Roseman,  127  N.  C.  494,  37  S.  K 
518,  and  Vry  v.  Brown,  129  N.  C  270,  40 
S.  E.  4j  and  cases  there  cited.  The  defend- 
ant contends  that,  considering  the  caption 
of  1  39,  as  may  be  done  {State  v.  Woolard, 
110  N.  C.  779,  25  S.  E.  71B),  and  other  lan- 
guage in  S  39,  E  136  does  not  apply,  but  the 
superior  court  at  term  alone  has  jurisdic- 
tion, and  that  this  defect  is  not  cured  by 
the  appeal  to  the  judge  at  chambers.  We 
are  not  called  upon  to  decide  this  vei;  in- 
teresting question,  because  upon  the  face  of 
the  petition  there  is  a  fstal  defect,  in  that 
no  cause  of  action  is  stated, — a  defect 
which  the  court  must  notice  ea  mero  motv. 
Hash  V.  FerraboiP,  115  N.  C.  303,  20  S.  E. 
468;  Ladd  v.  Lvdd,  121  N.  C.  118.  28  S.  E. 
190:  J.  R.  Cary  (Jo.  v.  AlUgood,  121  N.  C. 
54,  2S  S.  E.  «1.  This  proceeding  is  provid- 
ed  to   legitimate   illegitimateB,   but   it   ap' 

ton  T.  AdhlssoD  (N.  J.  Eg.)  4  L.  R.  A.  488: 
Blytbe  V.  Arrea  (Cal.)  IB  L.  R.  A.  40 ;  WU- 
llaiUB  V.  Klmbsil  (Fla.)  26  L.  B.  A.  746:  and 
Leonard  v.  Braawell  (Ky.)  36  L.  R.  A.  TOT. 

As  to  effect  <rf  aubsequeot  marrlace  of  par- 
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pears  from  the  averments  in  the  complaint 
that  the  child  is  already  legitimated.  By 
tho  laws  of  this  state  the  subsequent  mar- 
rio^  of  the  parents  does  Tiot  legitimate 
tbeir  children  Dom  prior  to  the  marriagt;. 
But  Intimacy  is  a  status,  and  by  the  law^ 
of  Illinois  the  subsequent  marriage  of  the 
parents  legitimates  their  prior  offspring. 
"If  the  mother  of  any  bastard  child  and  the 
reputed  father  shall  at  any  time  after  its 
birth  intermarry,  the  said  child  shall  in  all 
respects  be  deemed  and  held  legitimate.'' 
Rev.  Stat.  1S96,  I  16,  p.  203.  The  partiea 
were  domiciled,  according  to  the  complaint, 
at  the  time  of  the  child's  birth  and  up  ta 
the  time  of  the  marriage,  in  Illinois,  and  it 
is  well  settled  t^at,  the  child  being  still  a 
minor,  its  legitimacy  then  accrued,  and  ac- 
companies it  iriierever  it  goes.  Even  if  the 
domicil  had  been  in  Wisconsin  at  the  time 
of  the  marriage,  the  law  there  is  the  name, 
if  the  father  recognized  the  child  as  his,  as 
it  appears  be  did.  Wis.  Bev.  Stat.  1S73,  { 
2274.  The  Illinois  statute  was  enacted  aa 
far  back  as  184S.  By  both  the  civil  and 
canon   law  the  subsequent  marriage  of  Che 

R areata  legitimated  their  offspring  born  be- 
)re  marriage.  1  BI.  Com.  454.  It  wan 
when  tbe  buhops,  at  the  Parliament  held 
at  the  Priory  of  Merton,  in  Surrey,  in  123C, 
attempted  to  procure  a  change  in  the  com- 
mon law  to  that  effect,  that  the  barons  an- 
swered, A'oluiniis  legea  Artglia  mutare, — "We 
are  unwilling  to  change  the  laws  of  Eng- 
land" (1  BI.  Com.  456 1  2  Kent,  Com.  209), 
—and  mode  an  entry  on  the  journal  (2n 
Hen.  III.  chap.  9)  which  is  known  as  tho 
"statute  of  Merton."  This  i-eitiains  the  law 
of  Etig-Und  to-day,  as  it  does  in  North 
Carolina,  though  Virginia  and  many  other 
states,  as  well  as  Illinois  and  Wisconsin, 
have  adopted  tlie  civil  law  in  this  particu- 
lar. It  seems  well  settled  in  England,  at 
well  aa  elsewhere,  that  when,  by  the  law 
of  the  domicil  of  the  parents  at  the  time  of 
the  birth  and  the  law  of  the  domicil  at  the 
time  of  the  subsequent  marriage  of  the  par- 
ents, the  effect  of  the  marriage  is  to  'rgiti- 
niate  the  children,  the  legitimacy  attaches 
(if  the  children  are  not  adults),  snd  goex 
with  them  wherever  th^  go.  "If  by  that 
Isw  he  is  thereby  rendered  legitimate,  he 
will  be  regarded  as  legitimated  everywhere, 
even  in  states  whose  laws  do  not  recognize 
subsequent  Intimation."  Elinor,  Confl,  L. 
%  0!),  citing  very  numerous  authorities. 
The  English  courts  only  differ  from  others 
in  holding  that  it  is  the  law  of  the  fnther's 
domicil  at  the  time  of  the  birth  which  gov- 
erns, and  not  the  law  of  the  domicil  at  the 
of  marriage.     Minor,  Confl.  L,  «upra, 


Dicer,  Confl.  L.  rule  134;  Wharton,  Law  of 
Nature,  172;  Wharton,  Confl,  L.  U  240- 
248;  Story,  Confl.  L.  8th  ed.  g}  93,  93ii, 
where  the  subject  is  exhaustively  conaid- 

ents  on  antoaaptlol  Issue,  see.  In  this  aeriCB. 
Adsms  V.  Adiuns  (Hess.)  IS  L.  B.  A.  ITS.  and 
HOte;  also  Ivee  v.  UcMIcMI  (Ohio)  43  L.  R.  A. 
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•redi  MiUer  y.  MiOer,  91  N.  Y.  316,  43  Am. 
Ilep.  669:  Rom  v.  Bom  129  Mui.  202,  37 
Am.  Bep.  321-  The  American  Authoritiee, 
all  to  suae  pprport,  will  be  found  collected 
in  3  Am.  &  Kns.  Enc.  Law,  p.  S93,  890;  0 
Centuij  Digest,  chaps.  1827-1830.  In 
Bou  V.  £of«,  129  Mam.  262,  37  Am.  Rep. 
S21,  Graj,  Ch.  J.,  reviews  all  the  authori- 
tica  up  to  that  decision  (1680).  See  also 
Adaitu  V.  Adams  (Mass.)  13  L.  R.  A.  87G, 
ftnd  notM.  As  the  child  was  legitimate, 
upon  th«  allegationa  in  the  complaint,  when 
Uie  child  came  to  this  state,  the  removal  of 
his  parents  hither  could  not  have  the  effect 
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to  make  him  a  bastard,  and  the  c 
states  no  cause  of  action.  A  lii 
atauce  is  that  of  o,  marriage  solemnized  in 
a  state  whose  laws  permit  such  marriage, 
between  a  negro  and  a  white  person  domi- 
ciled in  such  state.  This  is  valid  on  their 
removal  to  this  state,  tbouKh  such  marriage 
would  have  been  invalid  if  the  parties  had 
been  domiciled  here.  BtaCe  v.  Boat,  70  N. 
C.  242,  22  Am.  Rep.  878;  Woodward  v. 
BUie.  103  N.  C,  nt  ^age  114,  9  S.  E.  492. 
The  status  accompaDiee  the  person,  and  is 
not  changed  by  the  removal. 
Aolion  dismiM«d. 
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!.«  A     elnniie     rend  e  rim v    mm     Inanriui' 
poller  void  It  any  change  take*   place 
Uie  Interest,  title,  «  possesBlon  of  Ibe  sab- 
)ect  ol  insurance  reFers  to  change  after  tha 
IssDaoce  of  the  poUc;  and  before  the  Are. 

a.  Tke  entrr  ol  m  Jndxmeat  aeltlna 
aalde,  Im  t^-vor  of  creditors,  a  TOlnm- 
tarr  deed,  does  not. change  the  awnerahlp 
Ot  tbe  grantee  from  sale  and  oacondltEonal, 
wttbln  the  meaning  of  ■  polk;  of  Inmraace 
la  favor  of  the  graotee,  which  la  to  be  void 
In  case  the  assnred  has  not  auch  ownerghlp. 

S.  Imamrmnee  effeoted  om  the  provertr 
Iky  a  ([ram  tee  oader  a  volnatar;  deed 
which  has  beCD  Mt  aside  Id  favor  of  cred- 
ltw>  of  the  grantor  does  not  innre  to  theli 

(Jalj  IT,  1902.) 
A  PPEAIf  hj  plaintiffs  and  the  defendant 


Chajleston  County  in  favor  of  defendant 
Carrie  A.  E.  Steinmeyer  in  a  proceeding  to 
det«niUTie  the  liability  for  and  title  to  the 
proceeds  of  a  fire  insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

lienara.  Bnist  Jk  Bnlst  and  J.  IS. 
Bnrko,  for  appellants  Steinmeyer; 

Mrs.  Co-rrie  A.  E.  Steinmeyer,  while  not 
Ml  rapresa  trustee,  has  a  relationship  to 
plaintiffs  in  the  nature  of  a  quasi  trustee. 
and  public  policy  will  therefore  require  that 
the  proceed  of  any  policy  of  insurance  ob- 


Nore. — For  conditions  In  policy  as  to  sole 
and  DD conditional  ownership  of  property,  see 
alao,  in  this  fvriee.  Hamilton  v.  Dw^llng  House 
Ids.  Co.  (Ulch.)  22  L.  R.  A.  S2T ;  Syndicate 
Ins.  Co.  V.  Bohn  tC.  C.  App.  Sth  C.)  27  L.  B. 
A.  814 :  DnmsB  v.  Korthweatem  Nat,  Ina  Co. 
(D.  O  40  L.  R.  A.  3SS :  and  Soathem  Ins.  Co. 
T.  EstM  (Tenn.)  52  L.  B.  A.  S15. 
59  L.  R.  A. 


tained  by  her  should  be  applied,  eg  aquo  et 
bono,  to  the  plainUIIs. 

Bath  South  Ciiiolina  Paper  Co.  v.  Lang- 
ley,  23  H.  C.  129;  Glyburn.  v.  BeynoMf,  31 
S.  C.  118,  9  S.  E.  973;  Green  v.  Green,  50 
S.  C.  .132,  27  S.  E.  952. 

Tliere  is  such  a  relationship  where  a  pur- 
chaser of  pi'operty  at  a  sheriff's  sale  ha.i 
said  sale  thereafter  declared  voidable,  and 
in  a  direct  proceeding  set  aside. 

ibid. 

The  quasi  trusteeship  of  Ciirrie  A.  E. 
Steinmpyer  in  regard  to  tlie  property  in 
queetioD  did  not  avoid  the  policy  of  insur- 
ance taken  out  by  her,  iMvsuse  of  the  un- 
conditional and  sole  owntrRhip  clause  there- 
in, nor  because  the  interest  of  the  insured 
in  the  property  was  not  truly  stated  there- 
in. The  title  to  the  property  is  fixed  by  the 
decrees.  These  do  not  declare  Mrs.  Steiii- 
meyer's  title  void,  but  they  give  creditors 
the  right  to  a  sale,  and  so  to  have  the  prop- 
erty Uken  from  her  in  a  certain  contingen- 
cy. 

Lycoming  K.  Ina.  Co.  v.  Haven,  95  U.  S. 

i2.  24  L.  ed.  473;  .Veaae  v.  /Etna  Ins.  Co. 

:  W,  Vr.  283,  0  8.  E.  233;  -fohnaon  v, 
Johnson,  27  K.'C.  309,  3  S.  E.  606. 

PlointilTs  have  no  interest  in  the  propiPr- 

.  in  the  sense  of  ownership.     The  court  in 

is  contract  will  lean  to  that  ir.terpreta- 
tion  which  is  most  favorable  to  the  insured. 

Tifivellcrs'  Ins.  Co.  v.  McConkey.  127  U. 
8.  601,  666,  32  L.  ed.  308.  310,  8  Bup.  Ct. 
Rep.  1360;  Canton  Ins.  Offire  y.  Woodsido, 
33  C.  C.  A.  63,  81  U.  S.  App.  214.  90  Fed, 
305:  Orace  v.  American  Cent.  Ins.  Co.  10» 
U.  S.  292,  27  L.  ed.  934,  3  Sup.  Ct.  .lep. 
207:  Burklieiser  v.  ifufval  Acci.  Amo.  26 
L.  R.  A.  112,  18  U.  S.  App.  704.  10  C.  C.  A. 
94,  61  Fed.  816;  Faim^  v.  Watrm  Ins.  Go. 
I  Story,  380,  Fed.  Cas.  No.  10,698 ;  Donnell 
V.  Columbian  Ins.  Co.  2  Sumn.  380,  Fed. 
Cas.  No.  3,987;  Teaton  v.  Fry.  5  Cranch. 
3  I.,  ed.  117;  Alien  v.  Charlestotcn 
F.  Ins.  Co.  6  Gray,  398;  Lycoming  A 
Ins.  Co.  V.  Haven,  S5  U.  S.  245,  24  L.  ed. 
474. 

Where  tJie  assured  has  aj)  insurable  in- 
terest in  the  property,  and  In  good  faith 
takes  out  a  poUcy  of  insurance  thereon,  and 
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makes  no  actual  misrepresentation  or  c 
ceaJment  of  hk  interest  tlicrein,  and  the 
Kiiruii^  company  refrains  from  toaking 
iluiry  concerning  his  interest,  and  isBuei 
policy  to  him,  and  accepts  and  retains 

Cremiiim,  the  company  must  be  presumed  to 
ave  knowleilgc  of  the  condition  of  bis  title, 
luid  to  assure  the  property  with  such  knowl- 
i-dge. 

llanoKKr  F.  Ins.  Co.  v.  Bohn,  48  Nrfi.  743, 
67  N.  W.  774;  Pbilodelphia  Tool  Co.  v. 
British  American  Aatur.  Co.  132  Pa.  236, 
11)  Att.  77;  Mioike  v.  Mihoaukee  Mechanics' 
Ins.  Co.  113  Mich.  166,  71  N.  W.  403;  yoai 
T.  McKee,  17S  Pn-  381,  36  AU.  317;  Lycom- 
ing F.  I»».  Co.  v.  Jackson,  93  111.  302,  25 
Am.  Rep.  38C;  Hall  v.  Kiagara  F.  Ins.  Co. 
93  Mich.  184.  18  L.  R.  A.  135,  53  N.  W.  727; 
German  Ins.  it  Sao.  Inti.  v.  Kline,  44  Neb. 
.ins,  62  N.  W.  857;  Erb  v.  PideJiiy  Im.  Co. 
i)9  Iowa,  727,  OB  N.  W.  261;  Wolpert  v. 
\orthern  Asmr.  Co.  44  W.  Va.  734,  28  S. 
E.  1024;  Uorotoek  Jus.  Co.  v.  Bodcfer,  82 
Va.  747,  24  S.  E.  303. 

When  dealing  with  insurance  policies,  a 
forfeiture  is  not  favored  in  the  law. 

First  Nat.  Bank  v.  Barlford  F.  Ins.  Co. 
Da  U.  S.  673,  24  L.  ed.  503 ;  London  Assur. 
Co.  V.  Companhia  de  ifoagens  do  Barreiro, 
167  U.  S.  159,  42  L.  ed.  120,  17  Sup.  CL 
Hep.  785. 

Messrs.  MltdheU  *  Sailth,  for  appel- 
lant Insurance  Company ; 

In  the  forms  of  polity  now  in  use,  explic- 
it qneationa  are  wholly  replaced  by  condi- 
tions stated  in  the  policy'.  These  conditions 
have  the  effect  of  questions  and  answers  a- 
to  the  nature  of  title  and  interest;  and  ii 
case  a  ntatement  thereof  wonld  be  false  and 
inauflicient  if  made  in  answer  to  a  ques- 
tion, or  if  the  facte  are  not  diacloeed  which 
would  be  required  in  such  answers,  there  li 
a  breach  of  the  contract;  and  where  there 
Is  no  sttitcment  of  the  title  or  specific  ii 
est,  an  acceptance  of  the  policy  amounts  to 
a  representation  by  the  insured  that  his 
title  or  interest  is  that  .stateil  in  the  condi- 
tion, and  if  it  is  BuhKtantJally  difTerent,  the 
insurance  is  avoided. 

13  Am.  &  Enff.  Enc.  Law.  2d  ed.  p.  228. 

When  a  disclosure  of  the  true  interests 
nf  the  assured,  if  the  same  is  not  absolute, 
is  required  to  be  made  by  a  condition  of  the 
policy,  such  interest  must  be  stated  to  the 
company,  or  the  policy  will  be  void.  The 
acceptance  of  a  policy  containing  the  condi- 
tion under  consideration,  without  any  rep- 
resentation as  to  title,  or  any  statement  of 
the  specific  interest  of  the  assured,  amounts 
to  a  decln.ration  on  the  part  of  the  assured 
that  his  interest  ia  an  absolute  one. 

Mem  v.  Franklin  Ins.  Co.  08  Mo.  127; 
Impr-Aol  F.  Ins.  Co,  v.  Coos  County,  151  U. 
S.  452,  38  L.  ed.  231,  14  Sup.  Ct.  Eep.  37!t. 

I'olicies  of  insurance  against  fire  are  not 
in  the  nature  of  incidents  to  the  property 
insured,  but  thq-  are  special  a^treementa 
uith  per<ions  insuring  them  a^inst  such 
Ions  or  dsmnge  as  they  may  sustain,  and  not 
insuring  them  against  the  loss  or  damage 
which  some  other  person  having  an  interest 
in  the  property  may  sustain. 
SO  L.  R.  A. 


Carptnler  v,  Pronidence-Washingtort  Ina. 
Co.  10  Pet.  4S5,  10  L.  ed.  1044 ;  aouthtoiek 
V.  Atlantic  F.  d  M.  fne,  Co.  133  Maaa.  467; 
Anitelj/  V.  De  Saussure,  26  S.  C.  605,  2  8.  E. 
41)0. 

Where  a  policy  is  conditioned  to  be  void 
if  the  title  is  not  absolute,  the  questions 
aje  (1)  whether  the  insured  had  an  insur- 
able interest  in  the  property,  and  ( 2 } 
whether,  if  the  property  were  destroyed,  the 


A  life  estate  ii  not  such  an  interest. 

Ibid. 

The  question  ia  not  whether  the  insured 
had  an  insurable  interest,  but  whether  he 
had  the  interest  described  in  the  policy. 

Weed  V.  London  £  L.  F.  Ina.  Co.  110  N. 
Y.  loa,  22  N.  E.  229;  Gamer  v.  Eaakeye 
ln».  Co.  69  Iowa,  202,  28  N.  W.  655. 

One  who  had  undisputed  posEession  and 
the  Bole  and  entire  beneficial  ownership  is 
properly  described  as  the  sole  and  uncondi- 
tional owner,  although  the  title  ia  held  in 
another  TKUne,  if  there  is  no  fraud  or  con- 

American  Basket  Co.  v.  Farmville  Ii-.a. 
Co.  3  Hughes,  251,  Fed.  Cas.  No.  290. 

A  Biibstantial  outstending  right,  though 
not  suHicient  to  destroy  the  insurable  in- 
terest, may  prevent  one  in  poeseaaion  from 
being  the  sole  and  unconditional  owner. 

8outkinick  v.  Atlantic  F.  ds  M.  Ina.  Co. 
133  Mess.  457. 

If  the  whole  interest  of  the  insured  is  ter- 
minated, the  insurance  becomes  inoperative 
by  reason  of  the  nature  of  the  contract,  and 
no  condition  to  that  effect  is  required  in  the 

Ltvher  v.  Bt.  Joseph  F.  A  M.  Ina.  Co.  SB 
N.  Y.  425;  .ffera  v.  Franklin  Ins.  Go.  68 
Mo.  127 ;  Weed  v.  London  it  L.  F.  Ina.  Co. 
110  N.  Y.  106,  22  N.  E.  229. 

Tlic  test  aa  to  an  insurable  interest  is 
tliis:  Does  the  party  who  tekcs  out  the 
iiolicy  of  insurance  at  the  time  of  the  loss 
bear  such  a  relation  to  the  property  in- 
sured as  will  create  a  liability  to  pecuniary 
loss  if  the  property  ia  destroyed  T  If  so, 
such  a  person  hns  an  insurable  interest. 

Graham  v.  American  F.  Ina.  Co.  48  S.  C. 
107.  26  S.  E.  323. 

Mrs.  Cnrrie  A.  E.  Steinmeyer  did  not 
even  have  an  insurable  interest.  The  deed 
to  her  had  been  set  aside. 

./ncfrson  v.  Leicis,  34  S.  C.  7,  12  S.  E. 
500:  Collins  v.  St.  Paul  P.  de  M.  Int.  Co.  44 
Minn.  440,  40  N.  W.  000;  Neio  Orleant  Ins. 
Co.  V,  Cordon,  G8  Ter.  144,  3  8.  W.  718. 

Jonea,  J.,   delivered   the  opinion   of   the 

This  contest  involves  the  quceUon  whetli- 
T  the  Germania  Fire  Insurance  Company  is 
iable  on  its  policy  of  fire  insurance  issued 
to  Carrie  Steinmeyer,  and,  in  the  event  of 
such  liability,  who  is  entitled  to  the  pro- 
ceeds of  the  policy.  The  defendant  com- 
pany issued  its  policy  to  Carrie  Steinm^er 
on  the  8th  day  of  May,  1899,  insuring  cer- 
tain buildings  thernn  mentioned  known  as 
No.    US    Beaufain   street,    in    the   city   ol 
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ChazUBtoi),  South  Carolina,  sgsinst  Iobh  at 
-damage  by  fire.  These  buildings  were  par- 
tially deatroyed  by  fire  on  the  24th  day  of 
Huy,  IStfQ,  uid  the  damage  was  adjusted  at 
-$5S0.  The  innuTance  company  denies  lia- 
bility, alleging  that  the  policy  is  void  by 
reason  of  the  breacfa  of  the  conditions  of 
said  policy,  the  answer  in  this  regard  be- 
ing as  follows:  "{5)  Further  answering 
Aitd  for  furUier  defense,  this  defendant  al- 
le^  that  the  «aiit  policy  of  insurance  con- 
tained a  provision  or  condition  that  the 
same  should  be  void  if  the  interest  of  the  in- 
sured in  the  property  be  not  duly  stated 
herein:  and  this  defendant  is  informed  and 
believe^  aod  on  information  and  belief 
.avers,  that  the  inUrest  of  the  said  Carrie 
A.  E.  Hteinmeyer  was  not  truly  stated  in 
tioid  policy,  inasmuch  as  the  said  Carrie  A. 
E.  St«inraeyer  has  been  adjudicated  to  hold 
said  property  as  trustee,  and  that  by  reason 
of  said  violation  of  said  provision  or  condi- 
tion of  said  policy  the  said  policy  has  bC' 
(M>me  null  and  void,  and  this  defendant  ia 
not  liable  thereunder.  (6)  That  said  pol- 
icy of  iDBurance  contained  a  further  provi- 
siun  or  condition  that  the  same  should  be 
void  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership,  or 
if  any  change  UxA  place  in  the  interest, 
title,  or  possession  of  the  subject  of  insur- 
ance, except  change  of  occupants,  without 
increase  of  hazard,  whether  by  legal  proi-- 
«ss  or  judgment,  or  by  voluntary  act  of  the 
ineuTcd  or  otherwise.  And  this  defendant 
is  informed  and  believes,  and  on  informa- 
tion and  belief  avers,  that  the  interest  of 
ibe  insured,  the  said  Carrie  A.  E.  Bteiu- 
meyer,  was  not  unconditional  and  sole  own- 
«rBhip,  and  that  her  interest  and  title  in 
tbe  subject  of  insurance  has  been  changed, 
inasmuch   as   the  said   Carrie  A.   E.  Stein- 


property,  and  that  she  held  the  same  in 
trust;  and  that  by  reason  of  said  violation 
of  said  provisions  and  conditims  of  the 
■aid  policy  the  said  policy  has  become  null 
and  void,  and  the  de[en<u.nt  is  not  liable." 
The  policy  contained  provisions  that  the  en- 
tire policy  "shall  be  void  ...  if  the 
interest  of  the  insured  in  the  property  be 
not  truly  stated  herein,  ...  if  the  in- 
terest of  the  insured  be  other  than  uncondi- 
tional and  sole  ownership,  ...  or  If 
any  change,  other  than  by  death  of  the  in- 


f  the  subject  of 
oept  change  of  occupants  without  increase 
■oi  hazard),  whether  by  Ifgti  process  or 
judgment  or  by  voluntary  act  of  tbe  in- 
sured or  otherwise."  The  property  insured 
was  , originally  owned  by  Eliza  R.  Stein- 
m^er,  ivho  conveyed  the  same  to  Carrie 
Steinmeyer  in  May,  1894,  who  every  year 
thereafter  up  to  the  date  of  the  policy  in 
question  insured  the  premises  in  the  defend- 
ant company  in  her  own  name  and  interest. 
In  1697  creditors  of  Eliza  Steinmeyer 
brought  an  actitm  to  set  a.side  this  deed, 
with  other  conveyances,  as  in  fraud  of  their 
rights,  and  as  the  result  of  that  suit  this 
-59  L.  R.  A.  '  i 


court  adlrmed  the  decree  of  the  circuit  court 
rendered  August  13,  1894,  adjudging  said 
conv(7ance  to  be  voluntary,  and  subjecting 
the  property  conveyed,  if  necessary,  after 
exhausting  the  grantor,  to  the  payine<iL  of 
the  judgment  in  favor  of  the  grantor's  cred- 
itors. The  decree  of  this  court  in  said 
cause  (5E  S.  C.  0,  33  S.  E.  15)  was  rendered 
April  18,  1S»9,  and  t^e  remittitur  was  filed 
in  the  circuit  court  May  2,  1890.  Six  days 
thereafter  the  policy  in  question  wan  is- 
sued. After  the  fire,  which  occurred  on  tlie 
24th  day  of  May,  1899,  the  property  was 
sold  under  the  order  of  the  court,  and  the 
proceeds  applied  to  the  judgment  in  favnr 
of  the  said  creditors,  leaving  a  balance  duo 
thereon  more  than  the  amount  of  the  insur- 
ance money  claimed. 

Da  these  facts  warrant  a  conclusion  that 
the  policy  is  void  by  reason  of  a  breach  of 
the  quoted  conditions  T  We  think  not.  The 
clause  or  condition  last  quoted,  relating  to 
change  of  interest,  title,  or  possession,  is 
not  applicable,  for  such  condition  refers  to 
change  of  interest  after  the  issuance  of  the 
policy  and  before  the  Sre.  In  this  case  it 
appears  that  tiere  was  no  change  of  inter- 
est between  the  issuance  of  the  policy  and 
tbe  fire.  Tbe  other  oonditions  relate  to  tba 
interest  or  ownership  of  the  insured  at  the 
time  of  the  insurance.  Such  conditions  are 
reasonable  and  valid,  and  a  breach  of  them 
should  prevent  a  recovery.  In  I  May,  Ins. 
j  2S3,  tlte  author  saya:  "Inquiries  about 
a  greater  or  less  interest  and  a  more  or  less 
perfect  Ijtie  usually  refer  to  the  quality  of 
the  estate,  having  redereoce  to  its  duration, 
— whether  an  estate  in  fee,  for  life,  for 
years,  or  at  will;  to  what  is  vested  in  dis- 
tinction from  what  is  conditional  or  contin- 
gent, and  not  to  questions  of  encumbrance, 
as  affecting  the  quantity  o*  estate."  The 
question,  then,  is.  What  was  the  interest  of 
the  insured,  and  was  her  ownership  sole  and 
unconditional,  with  respect  bo  the  insurance 
company,  at  the  time  of  the  insurance? 
The  title  of  a  grantee  in  a  voluntary  con- 
veyance by  the  owner  is  eood  against  the 
grantor  and  all  the  world,  subject  to  the 
equity  of  the  grantor's  creditors  to  have  the 
property,  if  necessary,  applied  to  the  pay- 
ment of  their  judgment  against  the  gran- 
tor. In  the  ateence  of  actual  fraud,  as  In 
this  case,  a  voluntary  deed  is  not  void  ab 
initio,  and  it  is  unassailable,  even  by  the 
creditors  of  the  grantor,  until  it  is  l^ally 
ascertained  that  the  property  is  necessary 
to  pay  the  creditor  after  exhausting  the 
grantor.  Svber  v.  Chandler,  18  8.  C.  529. 
Then  it  is  void  only  as  against  the  right  of 
the  creditor  to  subject  it  to  his  judgment. 
When  it  is  said  that  such  a  voluntary  deed 
is  "void"  or  "set  aside,"  these  terms  must 
be  understood  as  meaning  only  that  tbe  con- 
veyance, while  good  against  all  others,  shall 
not  operate  to  defeat  the  equity  of  the  cred- 
itors of  the  grantor.  Witli  respect  to  any 
right  of  the  insurance  company,  the  inaured 
by  the  grant  of  the  owner,  was  invested 
with  the  fee-simple  title  at  the  time  of  the 
insurance.  The  insured's  ownership  was 
sole  because  no  one  else  had  ajiy  intwert  in 
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er,  and  it  w«fl  unoondi- 
quality  of  her  eeUite 
therein  was  not  limited  or  affected  by  any 
conditioji.  The  right  of  the  grantor's  creii- 
itora  in  certain  coatioge nines  to  subject 
said  property  to  their  chLinia  did  not  give 
nueh  creditors  an^  interest  in  tlie  property 
as  owners,  nor  did  the  judgment  declaring  : 
the  deed  void  as  against  creditors  operate  I 
to  restore  the  fee  to  the  grantor,  with  re- 
spect to  the  insurance  compajiy.  The 
slatoe  of  the  voluntary  grantee  at  tne  time  ' 
df  the  insurance  was  rather  that  of  one 
holding  the  fee  subject  to  an  eocumbrance, 
the  equity  of  the  grantor's  creditors.  The 
existence  of  a  lien  or  encumbrance  on  the 
insured's  property  is  not  a  breach  of  the 
condition  which  requires  sole  and  uncondi- 
tional ownership.  Hanhattan  F.  Ina.  Co. 
V.  Weill,  28  Uratt.  389,  26  Am.  Rep.  364; 
Carrigan  v.  Lycoming  F.  Iru.  Go.  63  Vt, 
418,  3S  Am.  Hep.  887 ;  Carton  y.  Jersey 
Oity  In*.  Co.  43  N.  J.  L.  300,  39  Am.  Hep. 
584;  Hnbbnrd  v.  Hartford  F.  Int.  Co.  33 
Iowa,  325,  11  Am.  Rep.  125;  Dolliver  v.  8t. 
Joseph  F.  a  M.  Ina.  Co.  128  Maes.  315,  35 
Am.  Rep.  878.  It  does  not  appear  that  any 
inquirie*  ware  made  by  the  insurance  com- 
pany MA  to  the  existence  of  encumbrances 
agttiDit  the  property,  and  no  representations 
wart  made  by  the  insured  touching  her  in- 
tarMt  in  said  property  except  what  would 
be  tfiTolVed  by  the  use  of  the  terms  of  tlie 
donditiotis  considered.  The  insured  was  in 
tlie  use  and  possession  of  the  premises  un- 
tm  said  deed  at  the  time  of  the  insurance, 
And  clearly  bad  an  insurable  interest  there- 
in; ajid  it  ia  dilticult  to  say  how  she  could 
have  dPAcribed  her  interest  or  estate  in  the 
property  other  than  as  sole  and  uncondi- 
tional owner.  All  would  admit  that  ehe 
would  have  been  such  an  owner  if  the  claims 
of  the  grantor's  creditors  had  been  paid  bji 
anyone,  or  in  any  way  released  or  di*- 
ohargcd,  before  sale  of  the  premises.  But 
SB  the  creditors  had  no  title  in  the  premises 
to  convey,  how  could  the  mere  payment  of 
their  claims  add  anything  to  the  insured's 
title,  beyond  merely  removing  an  eacum- 
brauce!  Under  the  circumstances,  the 
poeition  of  the  insured  was  not  essentially 
dilTerent  than  would  be  the  position  of  any 
debtor  insuring  property  held  in  fee  simple, 
but  subject  to  an  outstanding  mortgage  or 
judgment  lien.  Such  outstanding  incum- 
brances may  undoubtedly  affect  the  risk, 
but  the  insurance  company  may,  if  it  sees 
fit  to  do  BO,  protect  itself  against  such  risks 
I^  appropriate  stipulations  in  the  contract. 
The  next  question  is,  Who  is  entitled  to 
Um  proceeds  of  the  policy, — the  insured, 
CaJTie  Steinmeyer,  or  the  plaintiffs,  who 
claim  as  creditors  of  the  grantor,  Eliza 
Bteinmeyerl  The  contention  of  the  plain- 
tiffs is  that,  in  respect  to  the  proceeds  of  the 
policy,  Carrie  Steinmeyer,  while  not  b«ng 
an  express  trustee,  has  a  relationship  to 
plaintifTs  in  the  nature  of  a  quasi  trustee. 
and  public  policy  will,  therefore,  require 
Qitit  the  proceeds  of  the  policy  should  be 
u>plied,  ear  ix^tio  et  bono,  to  the  plaintiffs. 
1%  Buataln  this  proposition  plaintiffs  cite 
69  I..  R.  A. 


the  cases  of  Bath  South  Carolina  Paper  Co. 
V.  hanglev,  23  S.  C.  129;  Clybvm  v.  Rey- 
nolds, 31  S.  C.  118,  9  S.  E.  B73;  Green  v. 
Orcen,  5U  S.  C.  532,  27  S.  E.  952.  The  two 
last-named  cases  held  that  insurance  money 
collected  by  a  life  tenant  mi  a  totui  loss  by 
fire  should  be  used  in  rebuilding,  or  should 
go  to  the  remainderman,  reserving  the  in- 
terest of  the  life  tenant  for  life  to  him,  upon 
the  ground  that  a  life  tenant,  with  respect 
to  the  property  insured,  was  a  quasi  trustee 
to  the  remainderman,  and  that  public  pol- 
icy requires  such  a,  disposition  of  the  pro- 
ceeds of  insurance  so  aifected.  These  cases 
are  not  applicable,  as  the  insured  in  this 
case  was  not  a  life  tenant  insuring  for  full 
value  buildings,  the  lee  in  which  belonged 
to  remaindermrai,  with  whom  the  insured 
occupied  a  relation  of  trust  with  respect  to 
the  preservation  of  the  property  insurcl. 
The  case  of  Balh  South  Caroline  Paper  Co. 
v.  Langley  comes  more  closely  to  the  point 
in  hand;  but  in  that  case  the  insured  had 
purchased  property  at  a  sheriff's  sale  under 
circumstances  aiDciunting  to  fraud  in  law, 
Rnd  while  in  possession  under  the  sheriff's 
deed  had  insured  the  property,  and,  it  hav- 
ing been  burned,  received  the  insurance 
money.  The  court,  havine  held  the  sale 
VMd  by  reason  of  the  cooouct  of  the  pur- 
clULSers  in  uttering  into  an  agreement  hav- 
ing the  effect  to  chill  the  bidding,  held  i.he 
insured  accountable  to  the  true  owner  for 
the  insurance  mon^.  The  language  used 
by  the  court  was:  "If,  as  we  have  seen,thA 
defendants  stood  in  the  relation  of  quasi 
trustees  towards  the  plaintiffs,  th^i  the 
mon«y  received  by  them  for  the  insurance 
on  the  house  of  the  plaintiffs  belonged,  tr 
(Bquo  et  bono,  to  the  plaintifTs.  This  mon- 
ey may  be  regarded  as  a  compensation,  in 
part  at  least,  for  tbe  loss  of  property  which 
has  been  adjudged  to  tie  the  property  of  the 
plaintiffs,  and  therefore  in  equity  and  Roml 
conscience  it  belongs  to  the  plBintifTB.  Any 
other  view  would,  contrary  to  well-estab- 
lished principle,  enable  the  defendants  tn 
make  profit  for  themselves  out  of  the  quasi 
trust  properly.  It  is,  in  effect,  money  had 
and  received  by  the  defendants  to  the  nau 
of  the  plaintiffs,  and  as  such  recoverable  by 
tlie  plaintifTs,  subject,  however,  to  a  deduc- 
tion of  all  amounts  actually  paid  by  the 
defendants,  either  by  way  of  premiums  or 
otherwise,  in  effecting  or  collecting  such  in- 
uurance."  In  the  case  just  cit^d  the  in- 
sured effected  insurance  on  the  property  of 
another,  of  which  he  had  obtained  poases- 
sion  under  circumstances  which  rendered 
the  sale  voidable  by  the  owner.  In  this 
case  the  insurance  was  effected  by  one  to 
whom  the  original  owner  had  conveyed  hy 
deed,  which  the  original  owner  and  grantor 
could  not  assail.  This  case  should  be  de- 
cided upon  correct  principles  of  law  as  ap- 
plicable to  the  respective  rights  of  the  par- 
ties under  the  particular  facta.  All  must 
admit,  end  we  have  already  held,  that  the 
insured  had  an  insurable  interest  in  th« 
buildings  which  were  partially  burned,  and 
that  such  insurable  interest  is  covered  by 
the  policy.   No  oaf  has  estimated  the  value  al 
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Bach  inaiumble  interest  eio^t  as  vijued  in 
tbfi  ftdjnstmoit  of  tJie  ^numnt  of  tlM  loas, 
^80.  Can  it  be  Mid  that  the  insured  shall 
take  nothing  ai  the  fruit  of  ber  contract 
with  the  company,  for  which  ihe  alone  paid 
the  coneideratioD  t  The  proper  solution  of 
the  question  requires  that  notice  be  ULken 
of  the  nature  of  the  polic;  of  insurance. 
The  authoriticB  geuenilif  agree  that  a  cou- 
tiact  of  Sre  insurance  ia  a.  personal  oon- 
tracL  between  tiie  insurer  and  insured,  by 
wiiicb  the  former  undertaices  to  indemnify 
the  latter  for  the  loss  he  suatains  l:^  lire. 
Bein^  a  personal  contract,  it  does  not  run 
with  the  buildings  said  to  be  insured,  is  not 
an  incident  to  tiie  thing  insured.  Beine  a 
contract  of  indenmity,  it  is  essential  uiat 
the  insured  have  an  insurable  interest  in 
the  subject  of  insurajice.  1  May,  Ins.  {( 
2,  6;  lli  Am.  &  £ng.  Euc.  Law,  2d  ed.  pp. 
840-843;  Carpeitl«r  v.  Providenoe-Waahing- 
ton  Ini.  Co.  le  Pet.  496,  10  L.  ed.  1014; 
Awnely  v.  Ue  Haaaaure,  26  8.  C.  505,  2  S.  E. 
490;  Hvxaringen  v.  Hartjord  Ina.  Co.  52  S. 
C.  315,  2a  S.  E.  722.  If,  therefor*,  Cariic 
Steinmc^er  had  an  insurable  interest,  and 
her  loaa  with  reJerence  to  that  interest  has 
beeneatimated  to  be  the  fund  in  dispute,  and 
if  the  contract  for  which  she  alone  paid  the 
preminm  is  one  of  personal  indemnity,  uikhi 
what  prindple  of  law,  justice,  or  public 
[lolicy  can  that  which  is  hers  be  given  to 
the  creditors  of  anotherT  It  is  not  doubted 
that  the  ereditora  of  Eliza  Steiam{7er  bad 
the  right  to  resort  to  the  insured  property, 
or  to  tha:t  into  which  the  insured  property 
bad  been  converted,  having  the  right  to  fol- 
knr  the  propttt;  of  their  debtor;  but  this 
gives  them  au  right  to  the  insurance  money, 
which  does  not  represent  their  debtor's  prop- 
erty, but  represents  the  amount  of  personal 
indon&ity  gung  to  Carrie  Steinmeyer  for 
her  loss.  In  14  Am.  &  £ng.  Eoc.  Law,  2d  ed. 
p.  343, the  law  is  thus  stated:  "Money  due 
on  a  poli(?  of  insurance,  procured  by  the 
grant«e  on  buildings  situated  im  the  prop- 
erty, title  to  which  has  been  conveyed  to 
him  in  fraud  of  the  grantor's  creditors,  is 
not  to  be  deemed  proceeds  of  the  property, 


creditors  ,   . 

policy  of  insurance  agafnst  lire  is  not  an 
uuddent  to  the  property  insured,  but  is  a 
mere  special  agreement  with  the  insured, 
indemnifying  him  against  such  loss  or  dam- 
age from  fire  as  he  may  sustain  therebj'. 
U  creditor*  have  a  lien  by  mortgage,  judg- 
ment, or  execution,  they  can  insure  their 
own  interests,  but  theji  can  have  no  right 
to  attach  insurance  money  due  to  anyone 
but  tlieir  own  ddrtor."  Among  the  casea 
cited  to  Bupport  the  text  is  Forrester  v. 
QUI,  11  Colo.  App.  410,  63  Pac.  230,  which 
n  L.  R.  A. 


is  osactly  in  point,  and  thus  reasons  out 
the  proposition:  "A  transfer  of  property 
made  with  tbe  intent  to  defraud  creditors 
is  void  as  to  them,  and  their  right  to  follow 
the  property  extends  to  its  proceeds  or 
other  form  of  property  into  which  the 
fraudulent  grantee  may  have  converted  iL 
If  the  fund  which  the  plaintiS  seeks  to  sub' 
ject  to  the  payment  of  nis  debt  was  the  pro- 
ceeds of  the  [Jixiperty,  the  evidence  was  ad- 
missible, and  its  exclusion  error.  The  muiu 
question  in  tlie  caae,  therefore,  is,  'Was  the 
money  due  from  the  insurance  company  the 
proceeds  of  the  property!'     We  thinii   this 

Juestion  must  be  answered  in  the  negative. 
nsurancB  is  a  contract  of  indemnity.  The 
insurer  agrees  for  a  consideration  to  pay  to 
the  insured  a  stipulated  amount  in  esse  the 
latter  shall  sustain  loss  or  damage  in  con- 
sequence of  the  happening  of  some  event  or 
contingency  contemplated  1^  the  contract. 
It  is  a  perstHial  contract,  aid  does  not  run 
with  the  title  to  the  property,  Cummingii 
V.  Cheshire  County  Mut.  F.  Ins.  Co.  55  N. 
H.  457,:  May,  Ins.  H  1,  8.  The  monej- 
which  the  insuraiuM  company  agreed  to  pay 
to  Mr4.  Craft  was  not  pa^ibla  aa  »  price 
for  the  property,  and  its  payment  would 
not  operate  to  convert  the  property  into  a 
fund.  It  was  her  personal  interest  in  tlie 
property  which  was  insured,  and  the  agree- 
ment was  to  pay  to  her  personally  a  certain 
amount  in  case  of  injury  to  her  interest 
from  a  specified  cause.  That  she  had  an  in- 
surable interest  is  conceded,  and,  even  if  it 
were  not  conceded,  is  settled  by  the  adjudi- 
cations. The  fund  which  the  plaintiff  seeks 
to  reach  does  not  in  any  sense  represent  the 
property.  Therefore  it  cannot  be  taken  for 
the  husband's  debt,  as  the  property  itself 
might  have  been.  The  fact  that  the  trans- 
action by  which  her  interest  was  created 
might  have  been  avoided  by  ber  husband's 
or^itors  gives  them  no  claim  to  money  pay- 
able to  her  as  compensation  for  the  desU^c- 
tion  of  that  interest  upon  a  contract  which 
she  had  the  right  to  make,  which  in  no 
manner  affected  the  interest  of  her  hus- 
band, and  in  consequence  of  which  no  in- 
jury could  result  to  those  creditors.  Lerow 
V.  Wilinarth,  S  Allen,  382:  Bemhcim  v. 
Beir.  50  Miss.  140 ;  McLean  v.  Hess,  101 
Ind.  555,  7  N.  E.  567;  Xippea'a  Appeal.  75 
Pa.  472."  We  agree,  therefore,  with  the 
circuit  court,  that  the  defendant  company 
is  liable  upon  the  policy,  and  that  Carrie 
Steinmeyer,  tbe  insured,  is  entitled  to  re- 
ceive the  proceeds  thereof.  This  renders  it 
unnecessary  to  consider  any  further  fhe 
exceptions. 
The  judgment  of  the  Oirouit  Ooiirt  ia  of' 
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1.     A  Eake.  althovsli  ZO  nUei 

teet  deev.  Is  not  BBvlarable  In  tbe  tc 

alcul   lense,   bo  as  to  place  tbe  title  to 
bed  In  tbe  state,  wbere  It  U  covered  (diI  filled 
nith  treev,  atumpB,  loea,  and  anaia,  throndh 
wblch  ttaeru  are  no  proper  cbanneli  to  maJte 
aavlKatloD  aTallable. 

Z.  A  Krimt  of  land  bonnded  br  tlie 
water' ■  edse  at  low- water  mark  oa 
a  lake  will  not  extend  the  title  to  the  cen- 
ter ol  the  lake,  althongh  It  ia  aavlgable  onlr 
Id  tbe  ordlnar;  s«i*e.  so  that  the  title  to  the 
bed  inlght  Test  In  private  owneri 

R.  The  owneF  of  land  boFdt 
lalcp  navisable  oal7  la  tbi 
■enne,  even  thou^  hla  title  doei  not  extend 
bejond  the  vater'e  edge,  haa  a  right  to  have 
tbe  water  remain  In  place,  bo  that  the  lake 
cannot  be  drained  b;  other  riparian  owner 

4.  Tbe  holder  of  atate  itranta  which  t 
daJma  cover  the  bed  of  a  lake  maat  abow  wit 
accuracy  the  particular  laud  be  claima  beCoi 
he  can  t..>coTer  In  ejectment. 

(September  3,  IMS.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Lake  County  Chajtceiy  Court  ii 
plaintiffn'  favor  in  a.  euit  to  determine  the 
ownership  of  Beelfoot  lake.     Affirmed. 
Tbe  facts  are  stated  in  the  opiaion- 
Mrsara.  Moore  ft  'Walla,  for  appellant; 
A  bod  J  of  water  ia  navi^le  ia  a  Ic^ 
eeoae  when  it  is  capable,   m  the  ordinary 
atate  of  the  water,  of  navi^tion,  aaceadini 
and  descending,  by  aea  veaaela;  that  ib,  bucJ 
vessels    aa    are   employed    in    the   ordinary 

[lUrposea  of   commerce,   whether   foreign   or 
□land,  and  whether  sail  or  Bt«am  vessels. 
BUiart  V.  Clark,  2  Swan,  1:4,  68  Am.  Dec. 
40. 

If  it  be  navigable  in  law,  the  owner  of 
the  banks  takes  only  to  ordinary  low  'pa- 
tet;  but  where  the  stream  is  navigable  in  a 
eoDunon  sense,  then  the  owner  of  the  banks 
may,  according  aa  his  deed  is  written  or 
limited,  take  to  the  center  of  the  stream  or 
Boroea  it. 

Bolbert  v.  Edma,  6  Lea,  204,  40  Am.  Rep. 
26;  Poaefi  v.  James,  7  Lea,  103;  Bigler  v. 
BUtte,  7  Bait.  4B4 ;  Irwin  v.  Broion,  3  Shan- 
non Caa.  310;  Gaston  v.  Mace,  33  W.  Va. 
14,  6  L.  R.  A.  39G,  10  S.  E.  60. 

Nature  alone  makes  a  navigable  water 
course,  whether  navigable  in  law  or  in  the 
ordinary  sense.  The  water  couraea  must  be  I 
by  nature  suaceptihle  of  general  use  as  a 
public  highwa.y. 

Nora. — Ai  to  what  watwa  are  navigable,  see 
also,  In  thli  serlea.  Willow  Blver  Club  v.  Wnde 
(Wis.)  42  L.  R.  A.  SOe.  and  nals;  also  OrlfDth 
V.  Hotman  (Wash.)  64  L.  E.  A.  ITS. 

Aa  to  eHect  of  boandlng  grant  on  river  or 
tide  water,  see  Hanlon  v.  HobKa  (Colo.)  42  L. 
S!)  r..  H.  A. 


Connecticut  River  Ijumher  Co.  v.  Olcott 
Falln  Oo.  es  N.  H.  290,  13  L.  R.  A.  82S,  21 
AO.  1090. 

The  test  is  the  natural  eajiacity  of  the 
stream ;  its  natural  capacity  in  its  aatnral 
atate  is  controlling. 

(^uld.  Waters,  p.  208;  Olive  v.  State,  S6 
Ala.  SS,  4  L.  R.  A.  38,  S  So.  053;  Bwanaon 
V.  ifiati$sij>pi  (E  R,  Rieer  Boom  Co.  42 
Minn.  632,  7  L.  R.  A.  674,  44  N.  W.  986. 

A  stream  that  baa  become  navigable  by 
artificial  means  is  not  thereby  made  a  navi- 
gable stream. 

WtHouj  River  Club  t.  Wade,  lOO  Wis.  86, 

42  L.  R.  A.  323,  7«  N.  W.  273;  LUtle  Roek, 
U.  R.  rf  T.  R.  Co.  V.  Broota,  39  Ark.  403, 

43  Am.  Rep.  277;  Rhodes  v.  Otis,  33  Ala. 
578,  73  Am.  Dec.  439;  Munaon  v.  Hunger- 
ford,  a  Barb.  26E;  Chiaolm  v.  Oainea,  67 
Fed.  286 ;  Btatt  v.  Gilmanton,  14  N.  H.  467 1 
Catea  v.  W<uUington,  1  Mc(3ord,  L.  580,  10 
Am.  Dec.  699;  Jeremy  v.  Blioetl,  S  Ohio  C. 
C.  379;  United  Btatea  v.  Rio  Grande  Dam 
*  IrHg.  Co.  9  N.  M.  292,  51  Pac.  674. 

Reelfoot  lake  does  not  belong  to  the  elaaa 
called  navigable  in  law.  The  state  may 
grant  it. 

Bodpea  V,  WilUoma,  05  N.  C.  331,  5«  Am. 
Rep.  242;  Ledyard  v.  Ten  Eyek,  36  Barb. 
102;  Cohb  v.  Davanport,  32  N.  J.  L.  369: 
(^ould,  Waters,  {  63;  State  v.  NarrotM  Istaai 
Club,  100  N.  C.  477,  5  S.  E.  411;  Broadnan 
V.  Raker,  94  N.  C.  678,  66  Am.  Rep.  633: 
12  Am.  A  Rug.  Enc.  Law,  pp.  612,  017,  CIS, 
B28,  648;  Ooupertiaiw  v.  National  Ice  Co. 
134  N.  Y.  356,  IS  L.  R.  A.  096;  13  Am.  k 
Eng.  Enc.  Law,  2d  ed.  pp.  608  «t  seq.;  S 
Waahb.  Real  Prop.  p.  4. 

The  burden  of  proof  is  on  him  who  aa- 
serta  it  to  ahow  that  a  body  of  water  is 
navigable  in  either  sense,  or  that  it  ia  float- 
able. 

aaaton  v.  Ifuoe,  33  W.  Va.  14,  6  L.  R.  A, 
396,  10  S.  E.  60;  Black's  Pom.  Water 
Righta,  216;  (^uld.  Waters,  \  112. 

The  doctrine  of  accretions  only  applies  in 
the  case  of  wat«r  courses  navigable  in  law. 

Poacy  V.  Jamea,  7  Lea,  98 ;  Indiana  v. 
Milk,  11  Bias.  197,  11  Fed.  380;  Tniateea  of 
jSohooIt  T.  Sohroll,  120  HI.  609,  60  Am.  Bep. 
675,  12  N.  E.  243;  Stoner  v.  Riee,  121  Ind. 
51,  6  L.  R.  A.  388,  22  N.  E.  068 ;  Bodge*  v. 
WilUama,  96  N.  C.  331,  69  Am.  Rep.  242; 
12  Am.  k,  Eng.  Enc.  Law,  pp.  617,  618: 
Noyet  V.  Cnllins,  92  Iowa,  666,  26  L.  R,  A. 
-1,  61  N.  W.  260;  Lembeek  v.  Nye,  47 
Ohio  St.  ;i36,  8  L.  R  A.  680,  24  N.  E.  68C: 
(3ould,  Waters,  {  86;  Qouverneur  v.  National 
Ice  Go.  134  N.  Y.  355,  18  L,  R.  A.  6B6,  31  N. 
E.  805 ;  Fuller  v.  Shedd,  161  IIL  462,  S3  L. 
R.  A.  159,  44  N.  E.  286. 

jr  the  bank,  or  margin,  or  edge,  or  tow 
vniter,  or  shore,  or  aide  of  the  lake,  or  any 

H.  A.  502,  and  notf,-  also  Creeland  v.  Penna^l- 
vanla  R.  Co.  <Pb.]  68  I..  S.  A.  209. 

As  to  risbts  of  riparlaa  owners  of  land 
bounding  on  nnall  lakes  and  ponda.  see  Oouver- 
I  oeur  V.  National  Ice  Co.   (N.  Y.)   18  L.  U.  A. 
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tJTnberB  on  the  lake,  are  «)k11ed  for,  clearly 
sbowiDg  the  intention  to  limit  title  to  the 
Name,  then  title  will  not  eitend  to  the  cen< 
ter  or  thread  of  the  stream  or  lake. 

Martin  t.  ?i'ance,  3  Head,  649;  Bolbert  v. 
Edens,  5  Lea,  209,  40  Am.  Sep.  26 1  Btor- 
ham  V.  BUeUoe  Creek  Tvmp.  Co.  1  Lea,  70S, 
27  Am.  Kep.  788;  Stuart  v.  Clark,  2  Swaa, 
10,  58  Am.  Dec.  49 ;  Iron  Mountain  R.  Co. 
V.  Bitigham,  87  Tenn.  523.  4  L.  R.  A.  022. 
11  8.  W.  70S;  Allen  v.  Wel>er,  80  Wis.  B31, 
14  L.  R.  A.  361,  50  N.  W.  614;  Gould,  Wa- 
ters, a  196,  197,  EOO,  203;  Sanlcn  v.  Bob- 
•on,  24  Colo.  284,  42  L.  R.  A.  506,  51  Pac. 
433. 

Riparian  rights  do  not  attach  to  lakes, 

Gonid,  Waters,  f  148. 

The  right  to  flah  in  water  covering  the 
Innds  of  another  ia  not  a  riparian  right. 

The  owner  of  lands  under  water  has  a 
special  or  qualified  property  in  the  flah  in 
siich  waters. 

8  Am.  ft  En;.  Enc.  Law,  pp.  31,  32,  34, 
38,  3»;  12  Am.  k  Eng.  Enc.  Law,  p.  628; 
l,cmbrck  v.  N^e,  47  Ohio  St  336,  B  L.  R.  A. 
578,  24  N.  E.  886;  Wallace  t.  Myert,  4  L. 
R.  A.  171,  38  Fed.  184;  Smith  v.  OleUM,  U* 
N.  Y.  190,  4  L.  R.  A  393,  21  N.  E.  160; 
Goff  V.  Cougte,  116  Mich.  307,  42  L.  R.  A. 
171.  7B  N.  W.  4B9;  ffiHow  River  Club  v. 
WaiU.  100  Wis.  86,  42  L.  R.  A.  305,  70  N. 
W.  273;  Gould,  Waters,  H  46-49,  80,  81, 
83,  182,  184,  185,  and  notes  to  I!  1S4,  499; 
Albright  v.  Corlright,  64  N.  J.  L.  330,  48 
L.  R.  A.  816,  45  Atl.  634;  Goavemeur  v. 
Natioihil  Ice  Co.  134  N.  Y.  3E5,  18  L.  R.  A. 
«es,  31  N.  E.  865;  3  Kent,  Com.  pp.  519- 
621;    Vaney  V.  State,  6  Lea,  221. 

The  owner  of  the  soil  has  a  several  flsh- 
ery  in  the  waters  covering  hia  land. 

GouM,  Waters,  H  184-499. 

A  cnatwn  to  take  flsh  from  waters  over 
another's  land  is  not  a  lawful  custom. 

Gould,  Waters,  i  184;  12  Am.  &  Eng. 
Enc.  Law,  p.  826;  Tumar  v.  Hebron,  61 
CoDn.  176,  14  L.  R.  A.  386,  22  Atl.  951. 

One  may  have  an  easement  over  anoth- 
er's land,  but  it  gives  him  only  the  right  to 
use  the  land  for  that  purpose, — not  to  take 
ajiy  part  of  it. 

Gould,  Waters,  fS  329,  338;  2  Washb. 
Real  Prop.  313. 

The  user  and  mjoyment  must  also  be  as 
of  right,  not  merely  permiaaive. 

Gould.  Waters,  9  338;  2  Waahb.  Real 
Prop.  337;  Ferrell  v.  Ferrell,  1  Baxt.  329; 
Slater  v.  Gunn,  170  Mass.  509,  4]  L.  R.  A. 
269.  49  N.  E.  1017. 

If  the  public  have  an  eaaement  in  waters 
for  purpcees  of  navigation  thia  public  ease- 
inent  does  not  give  the  state  the  right  to 
convert  the  waters  to  any  other  uscn. 

Black's  Pom-  Water  Rights,  j  6;  3  Kent, 
Com.  p.  423;  Canal  Fund  Comra.  v.  \emp- 
afiall,  26  Wend.  414. 

As  the  lands  under  this  lake  belong  to 
Hr.  Harris,  he  has  a  right  to  drain  it. 

The  water  in  this  lake  is  surface  water, 
eaming  to  it  as  each  rain  falls  in  the  bills 
to  the  east  and  northeast  of  it,  and  from 
the  Hiaaissippi  river  during  its  annual  over- 
flows. 
59  L.  R.  A. 
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Gould,   Waters,   St   263,  264;   24  Am.  & 
Eng.  Enc.  Law,  p.  903;  Washb.  Easementa, 

tSOO;  Sheehan  v.  Flynn,  59  Minn.  436,  26 
R.  A.  63U,  61  N.  W.  462;   MoDaniel  v. 
Cnnmingt,  83  CsJ.  615,  8  L.  R.  A  575,  23 
Pac.  706- 
It  is 


to  their 

Gouid,  Waters,  IS  26G,  274.  367 ;  24  Am. 
&.   Eng.   Enc.   Iaw,  pp.   896,  900,  909,   911, 


MoAIlst«r,  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  presented  to  the  court  in  a 
most  voluminous  record,  and  involves  the 
title,  ownership,  and  navigability  of  Reel- 
foot  lake,  situated  in  the  northwestern  cor- 
ner of  the  state.  It  also  involves  the  hunt- 
inft  and  Ashing  privileges  and  the  general 
riparian  rights  of  the  complainants  in  the 
waters  of  said  lake.  In  August,  1899,  th« 
defendant  J.  C.  Harris,  assuming  to  be  the 
owner  of  the  soil  under  the  waters  of  the 
lake,  began  to  excavate  a  canal  for  the  pur- 
pose of  connecting  the  lake  with  the  Miaais- 
^ppi  river,  and  in  this  way  drain  the  water 
from  the  greater  portion  of  the  lands  com- 
prising the  lake.  Thereupon  complainants, 
who  are  owners  of  lands,  hotels,  club  houses, 
fish  docks,  and  other  property  situated 
along  the  eBstem  abore  of  the  lake,  filed 
this  injunction  bill  to  restrain  the  defend- 
ant J.  C.  Harria  from  draining  it.  They 
base  their  right  to  maintain  the  suit  upon 
the  ground  that  they  are  riparian  owners  of 
certain  lands  bordering  on  the  lake;  that 
Beelfoot  lake  is  a  public  and  navigable  body 
of  water  in  a  legal  sense  and  as  a  matter  of 
fact;  that  as  BUi;h,  under  the  statntcs  of  the 
state,  it  is  a  public  highway;  thnt  the  ob- 
struction or  destruction  of  its  navigability 
will  be  a  public  nuisance,  and  that  the 
drainage  of  said  lake  will  create  a  public 
nuisance  on  account  of  the  character  of  its 
bottom,  which  Is  composed  of  mud  and  de- 
caying vegetable  matter,  and  thus  greatly 
injure  the  health  of  the  people  in  that  vi- 
cinity. It  is  also  alleged  in  the  bill  that 
the  drainage  of  the  lake  would  destroy  the 
value  of  the  improvements  which  cumplsin- 
anta  have  erected  upon  their  lands  for  the 
entertainment  of  guests  who  viait  Reel  foot 
lake  at  all  scnaons  of  the  jfear  for  pleasure 
nnd  to  hunt  ajid  fiah.  It  '«  further  alleged 
that  defendant  Harris  has  set  up  some  pre- 
tended claim  and  title  to  the  land  under  the 
H-ater.4  of  Reelfoot  lake :  that  he  has  de- 
clared his  purpose  to  drain  the  lake;   thut 
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5e  number  of  hands  at  work  dig- 
from  the  Mississippi  river  to 
Reelfoot  lake ;  sjid  that  he  will  drain  the 
lake,  unless  restmined  by  law. 

The  defendant  Harria  filed  his  answer  and 
cro^s  bill,  in  which  all  the  material  allega- 
tions of  the  original  bill  are  denied.  It  i-t 
alleged   by   said   Harris   that   on   December 

,       „Goo.>le 


S3S 


Ts^JMuesK  SuPRBHs  Court. 


8kpt, 


28,  1803,  he  purchased  from  the  Reelfoof. 
Outing  Chib.  by  deed  conveying  the  title  in 
fee,  all  tli<-  lands  covered  by  the  waters  of 
Reelfoot  lake  at  ordinary  low-water  mai*k, 
and  also  all  the  shores  and  margins  of  said 
lake  and  of  all  the  islands  in  said  lake. 
Defendant  alleges  in  the  cross  bill  that  be 
is  the  owner  of  the  lake  and  of  ail  the  soil 
thereunder,  and  that  he  has  ths  exclusive 
Ti);ht  to  the  hunting  and  Qsbing  privileges, 
etc  II  is  also  alleged  in  said  cross  bill  that 
tlie  Raid  Harris  and  hie  predecensors  in  title 
have  exercised  acts  of  ownership  over  Reel- 
foot  Inkc  under  their  said  titles,  and  that 
the  validity  of  the  titles  under  which  lie 
claims  has  been  determined  in  his  favor  by 
the  supreme  court  of  Tennessee. 

The  chancellor,  Hon.  W.  H.  Swij^art,  as- 
signed to  hold  the  chancery  court  of  Lake 
county,  heard  the  cause  upon  the  pleadings 
and  proof.  .\  very  able  and  elaborate  writ- 
ten opinion  wss  ^led  by  the  judge,  which 
has  greatly  facilitated  the  labors  of  this 
court  in  the  investigation  of  the  case.  The 
result  of  the  cliancellor's  (pinion  was  to 
eustain  the  ori^nal  bill,  perpetuate  the  >n- 

i 'unction  restraining  the  defendant  Harris 
rom  draining  Reelfoot  lake,  and  to  dismiss 
his  cross  bill.  The  court  held  that  the  com- 
plainants to  the  original  tnll  are  riparian 
owners,  owning  tra^  of  land  in  severalty 
along  the  eastern  shore  of  the  lake,  with 
their  « psiera  boundaries  extending  to  the 
water's  cige  at  the  low-water  mark;  that 
they  are  entitled  to  the  uses,  beneSta,  and 
privileges  of  the  waters  of  the  lake  (or  all 
common,  usual,  domestic,  and  farm  pur- 
posv^,  and  entitled  to  have  the  waters  of  the 
lake  continued  in  their  natural  state  and 
condition :  that  Reelfoot  lake  is  a  public 
and  navigable  body  of  water  in  the  sense  of 
the  low  AS  well  as  in  fact,  and  therefore  not 
the  snhjoet  of  private  ownership  and  con- 
trol, under  the  general  land  laws  of  'Tennes- 
Hce.  but  that  tlie  soil  under  said  waters  and 
the  fiHheri^E  therein,  as  well  as  the  right  of 
navigation,  belong  to  the  state,  in  trust  for 
the  benefit  of  all  the  citizens  thereof:  and 
that  the  title  under  which  J.  C.  Harris  and 
his  predcci-ssorfi  claim  to  own  Reelfoot  lake 
is  void,  and  that  such  title  papers  confer  no 
title  whatever  to  such  of  the  lands  an  arc 
covered  by  water.  The  court  did  not  deter- 
mine the  title  to  the  islands  in  the  lake,  as 
none  of  the  complainants  to  the  suit  are  as- 
serting any  title  thereto.  J.  C.  Harris  ap- 
Cnled  from  the  decree  of  the  chancellor  and 
s  assigned  numerous  errors. 
The  first  astdgnment  is  that  the  court 
erred  in  holding  that  Reelfoot  lake  is  a  pub- 
lic and  navigable  body  of  water  in  the  sense 
of  the  Inw  as  well  as  in  fact.  Second.  The 
court  eri-i>d  in  holding  this  lake  is  not  the 
subject  of  private  ownership  and  control, 
imder  the  laws  of  Tennessee,  but  that  the 
soil  under  the  lake  and  the  fisheries  there- 
in, aa  well  as  the  right  of  navigation,  and 
all  other  ri<;hts,  incidents  of  property,  and 
casements  thereto,  belong  to  the  state,  in 
trust  tor  the  benefit  of  the  citizens  thereof. 
It  iB  insisted  this  holding  of  the  chancellor 
was  eiToneovu.  The  test  of  a  navigable ' 
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stream  is  whether,  in  the  ordinary  state  of 
the  water,  it  has  capacity  and  auitability 
for  the  usual  purposes  of  navigation.  Stu' 
art  V.  Clark,  2  Swan,  9,  58  Am.  Dec.  49. 
It  was  further  said  in  that  case;  "We  are 
aware  of  no  less  exceptionable  criterion 
than  that  to  be  extracted  from  some  of  the 
cases  before  referred  to,  namelj',  a  river  ca- 
pable, in  the  ordinary  state  of  the  water,  of 
navigation,  ascEnding  and  descending,  by 
sea  vessels;  that  is,  sucli  vessels  as  are  em- 
ployed in  the  ordinary  purposes  of  com- 
merce, whether  foreign  or  inland,  and 
whether  steam  or  sail  vessels."  Jud^  Mc- 
Kinnoy  in  that  case  said:  "Tlic  distinction 
between  the  technical  sense  of  the  t«rm  and 
its  oommon  acceptation  is  important  to  be 
kept  in  view  in  inquiring  into  the  respective 
rights  of  the  public  and  the  riparian  owners 
in  reference  to  the  property  in  the  soil,  as 
well  as  in  the  use  of  water  courses.  .  .  . 
If  the  river  be  a  public,  navigable  stream  in 
the  l^al  sense,  the  soil  covered  by  the  wa- 
ter, as  well  as  the  use  of  the  stream,  belongs 
to  the  public.  But  if  it  be  not  navigable  in 
the  legal  meaning  of  the  torm,  .  .  .  the 
ownership  of  the  bed  of  the  stream  is  in  the 
riparian  proprietors,  but  the  public  have  an 
easement  therein  for  the  purposes  of  trans- 
portation and  commercial  intercourse.  A 
distinction  is  taken  by  the  common  law  be- 
tween streams  which  in  the  common  accep- 
tation of  the  term  are  suited  to  some  pur* 
poses  of  navigation  and  small  shallow 
streams  which  are  uot  so.  In  respect  to  the 
former, — which,  though  not  navigable  in  the 
sense  o(  the  law,  are  yet  of  suflicient  depth 
naturally  for  valuable  floatage,  as  for  rafts. 
flatboats,  and  perhaps  small  vessels  of  light- 
er draught  than  ordinary, — while  it  is  set- 
tled that  the  right  of  property  in  the  bed 
of  the  stream  is  vested  in  the  riparian  pro- 
prietor, and  in  that  resj>eet  it  is  to  be  re- 
garded HS  a  private  river,  still  it  is  equally 
well  settled  that  the  public  have  a  right  to 
the  free  and  uninterrupted  use  and  enjoy- 
ment of  such  stream  for  all  the  purposes  of 
transportation  and  navigation  to  which  it 
is  naturally  adapted."  These  principles 
were  reaffirmed  bv  this  court  in  Hntbert  v. 
EdcnK.  E  Lea,  207,  40  \m.  Rep.  20 ;  Sigler 
V.  Stitc.  7  Bnxt.  4B3:  Qoodiotn  v.  Thomp- 
son, 16  I«a,  200,  64  Am.  Rep.  410.  But  it 
was  held  by  this  court  in  Iririn  v.  Broioti. 
3  Tcnn.  Cas.  310,  that  a  stream  which  is  not 
of  sufficient  depth  naturally  for  valuable 
floatage,  such  nn  rBft<i.  flatboats,  and  small 
boats  of  lighter  draught  than  ordinary,  is 
not  navigable  in  either  a  strict  legal  sense 
or  ordinary  sense.  Henoe,  it  was  held  that 
capacity  to  float  a  saw  log  in  Hind's  creek 
to  a  river  whs  not  a  test  of  the  navigability 
of  said  creek.  To  the  same  effect  is  AUiton 
r.  Davidson,  39  S.  W.  906,  decided  by  the 
court  of  chancery  appeals,  and  affirmed  by 
this  court.  It  was  held  in  Qoodtoin  v. 
ThompHon,  15  Lea,  209,  64  Am.  Rep.  410, 
that,  if  a  stream  is  navigable  in  a  legal 
sense,  the  title  to  the  soil  undeir  the  water 
is  in  the  state,  in  trust  tor  the  public,  and 
individuals  setting  up  a  claim  thereto  must 
be  able  to  show  an  expreoa  grant  by  an  act 
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of  the  legialature;  md  that  the  title  to  tlie 
soil  under  Boch  Btreama  was  not  intended  to 
be  secured  t^  individualB  under  our  gen- 
eral land  lawn.  With  these  deflnitiona  and 
prindplM  in  Tiew,  we  proceed  to  inquire  if 
the  facta  disclosed  in  this  record  establish 
that  Reelfoot  lake  ia  a,  oavigatiie  body  of 
trater  in  tbe  legal  sense,  as  held  bjr  the 
«haacellor.  The  following  diagnm  is 
shown  to  be  an  accurate  representation  of 
the  shape  of  tbe  IftLe,  its  batj(».  boundaries, 
tributaries,  etc.,  ard  will  serve  to  illustrate 
the  bearing  of  the  facte  established  bj  the 
evidence: 


"Hie  origin,  history,  and  description  of  the 
lakp  i.*  given  in  the  following  extract,  wbiei 
we  taitf  from  the  very  abia  and  Icrirned 
opinion  of  Judfif  W,  H.  Swiggart,  viz.: 

'Thf  proof  shoHS  that  Reelfoot  lake  is  a 
large  body  of  water,  lying  in  the  northwest 
n)rner  of  the  atnte  of  Tenneseee,  in  both 
Obion  and  I^ke  counties,  mainly,  a  small 
portion  of  it,  consisting  of  1.000  acres,  or 
more,  being  in  the  state  of  Kentucky:  that 
portion  in  Kentucky  being  certain  arms  or 
pocketR  of  the  main  lalte.  The  lake  covers 
about  25,000  or  30,000  acres  of  submerged 
land,  not  including  the  arms  or  pockets, 
which  rovpr  several  hundred  more.  It  is 
mbout  13  or  20  miles  long,  and  from  2  to  7 
miles  wide,  being  of  irregular  shape,  it 
haa  several  islanfls  in  it,  which  together 
cover  about  I,ODO  acres.  There  are  also 
two  large  promontories  or  points  of  land 
ext«ndinp  into  the  lake,  whii^  are  some- 
time?: ca.llfd  islands,  to  wit,  Graasy  point, 
on  the  eastern  shore,  and  Horse  island  (so 
called) ,  on  the  weatem  shore.  The  head  of 
the  lake  le  at  'be  north,  near  the  Tennessee 
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and  Kentucky  line,  and  only  about  3  mitca 
from  the  Miaaisaippi  river.  Its  course  is  to 
the  south  and  somewhat  west;  and,  after 
paaaing  round  Madrid  bend,  the  river  cornea 
back  to  within  2)  or  3  mites  of  the  western 


the  lake  are  at  its  southern  end,  and  consist 
of  sloughs  and  bayoua,  sometimes  called  the 
'Scatters'  or  'Narrows'  ot  the  lake.  These 
carry  its  waters  on  south  into  and  through 
other  smaller  basins  or  lakes,  and  on 
through  other  sloughs  and  bayous  into  the 
Obion  river,  at  a  distance  of  aJiout  IS  mile^ 
from  the  main  body  of  tbe  lake,  and  thence 
through  that  river  into  the  Mississippi 
river.  This  lake  was  formed  by  the  eartli- 
quake  or  aeries  of  earthquakes  i.bich  oc- 
curred in  the  winter  of  1811  and  1B12,  anil 
which  were  known  to  have  seriously  affected 
that  portion  ot  the  country  near  the  old 
Spanish  town  of  New  Madrid,  just  across 
the  Mississippi  river  in  the  state  of  Mih- 
-OUT).  At  that  date  it  was  a  forest  of  wild 
Innd,  covered  with  timber.  The  small 
streams  called  'Reelfoot  river'  and  'Bayou 
De  t;hein,'  passed  through  the  territory  now 
coniposing  tbe  basin  of  the  lake,  and  came 
together  at  a  point  now  in  the  lake  towards 
its  eastern  and  southern  shore,  perhaps  }  of 
H  mile  fioMi  its  pshtern  bajik  at  the  village 
of  Samberg.  R.  -Ifoot  river  enters  the  lake 
on  its  eastern  shore,  towards  the  northern 
end,  and  Bayou  £>e  Chein  enters  the  lake 
near  its  ettreme  northeastern  corner,  and 
bears  to  the  southwest,  and  then  back  across 
the  lake  towards  the  eastern  side,  where  it 
empties  into  Reelfoot  river.  The  course  of 
Reelfoot  river  is  along  nearer  the  eastern 
Iwnk,  towards  the  south,  at  the  point  of 
confluence  above  mentioned.  From  thi« 
point  the  river  bears  on  south  and  weat  lo 
the  nestem  edpe  at  a  point  near  Campbell's 
store  called  'Blue  Bonk  bayou.'  where  tbe 
old  channel  leaves  the  lake,  and  goes  on 
westward  towards  the  Mississippi  river,  not 
beint;  at  this  date,  nor  since  the  formation 
of  the  lake,  a  running  stream.  There  arc 
other  smaller  atreoms  which  flowed  across 
said  lake,  or  into  it,  and  whose  waters 
empty  into  the  lake  still.  The  channel  ot 
these  streams,  Reelfoot  river  and  Bayou  De 
Chein,  are  still  traceable  through  the  waters 
of  the  Inke,  the  waters  being  deeper  than  nt 
other  points,  as  a  rule,  and  the  beds  being 
freer  from  stumps  and  logs  than  other 
places.  It  is  not  shown  directly  tbe  length 
of  these  streams  in  the  lake,  but  inferential- 
ly,  1  should  think,  from  the  proof,  that  the 
Reelfoot  channel  is  20  or  3(1  miles  and  the 
Bayou  De  Chein  is  12  or  15  miles  in  tbe 
lake,  following  their  courses.  The  lake  is 
now  from  2  feet  to  IS  feet  deep,  the  depth 
varying  at  different  places.  There  are  many 
placci  near  the  shores  where  the  water  is 
only  a  few  inches  in  depth.  But  In  the 
channels  of  these  water  courses  (aa  they 
formerly  existed)  the  average  depth  of  the 
water  is  from  4  to  10  feet,  in  many  places 
deeper,  and  in  one  or  two  places  not  sodeep, 
especially  at  Brewer's  bar,  which  has  formed 
across  Bayou  De  Chein,  in  tbe  upper  part  of 
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the  lake.  In  in&n;  other  places  there  are 
deep,  open  basina,  comparatively  clear  of 
stumps,  and  logs,  and  where  the  water  is 
from  12  to  20  feet  deep.  There  are  muny 
logs  asd  trees  and  stumps  in  said  lake,  be- 
ing dead  cypress  mainl;.  Many  of  the 
treeB  which  stood  in  it  ^en  the  land  waa 
first  submerged  have  fallen,  and  the  logs  lie 
on  the  bottom  or  in  the  water.  Many  of 
them  have  rotted  off  at  the  water's  edge, 
and  the  stumps  Aill  stand,  some  of  them 
hidden  by  the  water,  and  others  above  the 
water.  Many  of  the  logs  have  been  washed 
out  and  drifted  to  the  southern  end,  and 
Ailed  up  Broad  slough,  one  of  the  outlnta  of 
the  lake.  The  extent  and  depth  given  above 
of  the  lake  arc  what  I  think  the  proof  shows 
it  to  be  at  ordinary  low  water,  when  it  ia 
in  its  ordinary  and  natural  condition.  Tlie 
lake  is  fed  by  the  streama  I  have  referred 
to,  and  by  Indian  creek,  and  by  many 
springs  which  flow  into  it  from  the  chain  of 
blulTa  along  its  entire  eastern  shore.  Indian 
creek  and  Reelfoot  river  and  many  of  the 
springs  are  perennial;  others  go  dry  in 
summer ;  and  it  is  a  disputed  question 
whether  Reelfoot  river  does  or  does  not  How 
all  the  year  round.  But  the  proof  is  that 
it  flows  substantially  all  the  year.  If  it  has 
ever  ceased  to  do  so,  it  is  only  rarely,  and 
when  the  season  is  unusually  dry,  and  for 
only  a  short  time.  The  lake  is  subject  to 
m-crllow8  from  the  Mississippi  river.  The 
ground  between  the  river  and  the  head  of 
the  lake  is  low,  and  in  great  rises  in  that 
river  its  watem  overflow  all  the  country 
round,  and  fill  up  the  take  to  the  depth  of 
10  or  12  feet  above  its  ordinary  stages. 
This  occurs  generally  once  a  year,  bjit  not 
always.  After  such  flood  it  gradually  rune 
down  to  its  normal  condition,  the  water  re- 
ninining  higher  than  is  unual  until  summer, 
or  late  spring.  The  water,  except  when 
fiooded  by  siiui  overflows  from  the  Missis- 
sippi, is  clear,  and  comparatively  pure.  It 
is  transparent.  It  is  wholesome,  and  is 
used  by  the  people  for  drinking,  cooking, 
watering  stock,  etc.  Tlie  lake  is  also  sup- 
plied with  an  abundance  of  the  finest  species 
of  fresh- water  lish,  which  are  taken  in 
great  quantities  tor  food,  and  many  of 
which  are  shipped  to  the  various  markets 
and  Bold;  there  being  perhaps,  according  to 
the  proof,  400  or  500  men  and  their  families 
who  are  making  their  living  by  fishing  in 
Ibis  lake.  It  is  claimed  1^  one  witness  that 
the  fishing  done  amounts  to  perhaps  $200,- 
000  per  year.  However  this  may  be,  it  is 
shown  that  quite  an  extensive  business  of 
this  sort  is  carried  on.  This  fishing  is  done 
in  various  ways,  nets  and  seines,  as  ivell  as 
hooks  and  lines,  being  used;  and  the  fish 
are  taken  out  in  skifTs,  generally,  and  car- 
ried to  shore,  where  docks  have  been  built 
and  maintained  to  receive  them.  It  is  also 
shou'n,  and  not  denied,  that  said  lake  haH 
for  a  long  time  been  a  famous  and  favorite 
resort  for  sportsmen  for  hunting  wild  fowls 
and  for  fishing  thereon.  It  is  shown,  also, 
by  a  preponderance  of  the  evidence  that  the 
lake  IS  gradually  filling  up  at  some  places, 
especially  at  the  mouth  of  Reelfoot  river, 
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and  at  the  mouth  of  Indian  credc,  and  at 
oertain  pointa  along  the  we«t«m  shore,  aa 
the  result,  perhaps,  of  sediment  washed  into 
it  by  the  waters  of  these  streams  and  by  the 
overflows  from  Uie  Mississippi.  But  while 
it  is  asserted  by  some  witnesses  that  the 
lake  has  filled  up  severaJ  feet  generally,  and 
does  not  cover  so  much  land  now  as  former- 
ly by  perhaps  one  fourth  or  one  fifth,  I  do 


seems  to  have  been  greater  on  the  Lake 
county  shore,  and  even  there  I  do  not  find 
that  it  has  receded  more  than  100  yards,  or 
about  that,  in  the  places  of  greatest  reces- 
sion, and  in  other  places  on  that  shore  it 
has  receded  only  a  few  yards,  and  in  still 
othei's  none.  While  on  the  east  bank  there 
appears  to  be  some  land  formed  t^  accretion 
at  the  mouth  of  Reelfoot  river  and  at  the 
mouth  of  Indian  creek,  the  proof  does  not 
show  the  e!cact  amount  of  such  accretions 
or  derelictions  at  these  places;  and  st  other 

S laces  on  tbc  eastern  shore  there  is  no  sucli 
efinite  proof  on  the  subject  as  will  war- 
rant the  court  in  holding  that  the  waters 
have  permanently  receded,  leaving  relicted 
land  or  accretions  upon  the  former  banks. 
Indian  creek  empties  into  the  lake  from  the 
eastern  shore  at  the  village  of  Saraberg,  for- 
merly called  'Wheeling,'  or  just  north  there- 
of. Tiic  proof  shows  that  the  lands  north 
and  west  of  this  lake,  and  south  and  alxo 
east  for  a  short  distance  out  to  the  bluff^i 
"'hich  run  along  this  shore,  all  overflow 
from  the  Mississippi  to  the  depth  of  5  to  1.^ 
feet;  that  said  lands  in  Lake  county,  and 
in  Kentucky,  and  at  the  Narrows,  and  many 
on  the  cast  are  still  in  the  woods  and  unim- 
proved. But  along  tlie  eastern  »horc,  and 
especially  where  complainants  claim  land. 
the  lands  fronting  on  the  lake  are  cleared 
and  in  cultivation.  Many  of  these  have 
been  so  for  a  great  number  of  yeara,  Thoi-e 
is  no  percejitible  current  in  said  lake,  except 
at  times  when  it  is  flooded  from  the  river, 
although  there  is  a  constant  flow  of  water 
into  and  out  of  the  lake;  but  the  qua.ntity 
is  not  sufflcient,  ordinarily,  to  cause  any 
apparent  current  in  the  lake,  not  even  iii 
the  channels  aforesaid.  The  waters  arc  not 
stagnant,  but  are  kept  pure  and  clear  by 
the  windn  and  other  natural  cau<vs.  In  the 
shallow  places  there  is  a  growth  of  cut 
grass,  "aukapins.  and  other  vegetation  nat- 
ural to  u'et  lands  in  this  climate.  In  ex- 
treme low  ivater  the  lands  in  the  arms  and 
pockctA  and  around  the  shores  in  shallow 
places  become  dry,  the  ivater  temporarily 
Icavini;  such  places  exposed.  It  will  be  seen 
from  these  statements  of  the  pleadings  and 
this  summary  of  the  physical  facts  concern- 
ing this  lake,  that  the  principal  question  to 
be  decided  is  whether  the  lake  is  a  public 
navigable  body  of  water  which  belongs  to 
the  state  for  the  use  of  the  people,  including 
the  title  of  the  soil,  and  the  fisheries  apper- 
taining to  it,  Bs  well  as  the  right  of  naviga- 
tion; or  whether,  if  not  so,  then  it  is  navi- 
gable in  such  qualified  sense  as  to  give  the 
public  an  easement  in  it  for  the  purposes  of 
navigation  and  commercial  intercourse  only, 


Wkbstxb  v.  H«iiRU. 


while  the  soil  under  ite  wa-tere  and  fisheries 
•re  the  property  of  the  riparian  ownera  or 
others,  to  whom  it  may  be  f^ranted  by  the 
statej  and,  if  the  latter  be  its  legal  Btatua. 
then  whether  the  complainants  are  in  fact 
riparian  owners  on  its  shores  and  banks, 
and  the  extent  of  their  titles  and  rights  in 
the  lake  as  to  the  soil  under  it  and  the  wa- 
ters and  fisheries  therein,  and  whether  the 
defendant  Harris  has  aei^uired  the  sole  pro- 
prietary rights  in  the  soil  under  the  water 
and  in  the  fisheries  thereof," 

With  this  admirable  statement  of  the  case 
made  by  the  learned  chancellor,  we  proceed 
to  in({uire  whether,  upon  the  facta  found  in 
the  record,  Reelfoot  lake  is  a  nari  gable 
atream  in  the  legal,  technical  sense  of  the 
term;  for,  unless  it  is  navigable  in  that 
aensci  the  soil  under  the  water  was  subject 
to  grant  under  the  general  land  laws  of  the 
state,  and  the  title,  with  the  right  of  fleher- 


ies,  et«,,  would  vest  i 
or  other  proprietors. 
Reelfnot  lake,  to  be  n 
technical    i 


As  already  stated, 
ivigable  in  the  legal, 
be  capaMe,  in  the 
oriiinary  stage  of  the  water,  of  being  navi- 
gated by  such  vessels  aa  are  umially  em- 
(>loyed  for  purposes  of  commerce,  whether 
oreign  or  inland,  ajid  whether  steam  or 
sail  vessels.  Photographs  of  different  views 
of  the  lake  socompany  the  record,  which  we 
regret  cannot  be  incorporated  in  this  opin- 
ion, since  they  give  a  very  accurate  repre- 
sentation of  the  obstructions  to  navigation 
wh  eh  abound  in  this  lake,  as  shown  by  the 
record.  Many  of  these  views  impress  us  in 
the  same  manner  as  several  witnesses  were 
impressed  by  their  first  sight  of  the  lake. 
One  says:  '"When  I  first  saw  the  lake,  it 
just  reminded  me  of  the  masta  of  a  ship  in 
Ijoing  into  a  harbor, — the  dend  trees  stand- 
ing lip  there."  Another  states:  "Xhe  first 
time  I  ever  saw  it,  it  looked  like  a  great 
deadening,  covered  with  timber,  and  over- 
flowed with  water."  Another  witness  testi- 
fies; "I'be  lake  has  large  trees  in  it,  mak- 
ing it  look  like  standing  water  among  tim- 
ber," Still  another  states  that  "the  lake  is 
full  of  trees,  snags,  stumps,  and  logs  in  the 
deepest  wat«r,  and  in  the  more  shallow  is 
covered  with  moss  and  water  lilies,  with 
the  exception  of  a  few  basins,  which  1  do 
not  think  connect."  Another  says:  "The 
general  appearance  is  u^ly,  unsightly,  and 
nigRed.  The  water  part  is  covered  with 
dead  cypress  trees,  snags,  and  stumps  of 
very  irr^ular  height,  size,  and  shape,  be- 
■idett  logs^ — black  walnut,  gum,  oak,  and 
willow — peeping  up  above  and  under  the 
surface  of  the  water."  Another  witness 
states  that  "there  are  stumps,  trees,  and 
logs  in  the  lake  from  one  end  to  the  other. 
Some  places  they  are  very  thick,  and  in  oth- 
ers not  so  thick.  There  are  dead  treeH 
standing  in  the  water,  some  high  and  some 
low,  some  large  and  some  small.  They 
range  from  1  foot  to  6  feet  high,  and  the 
trees  from  20  to  40  feet  high,  and  the  anagS 
about  the  same.  In  the  bottom  of  the  lake 
there-are  many  logs  and  limbs,  some  placp^i 
thick  and  some  places  thin.  You  cannot 
crow  from  the  west  to  the  east  aide,  with- 
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lake  at  White's  landing  to  Samberg  would 
have  to  pass  around  south  end  of  Green  is- 
land, and  also  south  end  of  Willow  bar." 
Complainants  introduced  expert  tcntimony 
to  show  that  said  lake  is  naviguble,  but  the 
result  of  this  testimony  is  that,  so  far  as 
the  volume  of  water  is  concerned,  there  is 
sufficient  for  any  kind  of  navigation,  but 
that  it  will  be  necessary  to  remove  the  trees, 
logs,  stumps,  snags,  and  other  impediments. 
They  think  this  practicable,  since  such  ob- 
structions were  removed  from  the  float  road 
built  by  the  Keystone  Milling  Company. 
It  is  also  suggested  that  in  all  navigable 
streams  there  are  obstructions,  and  that 
dredgeboats  and  snagboats  are  constantly 
engaged  in  removing  such  impediments  to 
navigation,  and  that  large  appropriations 
are  made  by  Congress  and  some  of  the  state 
legislatures  for  this  purpose.  We  have  ex- 
amined with  much  care  the  evidence  sub- 
mitted by  each  Hide  on  the  subject  of  the 
navig.ibility  of  this  lake.  A  review  of  the 
testimony  in  the  record  ha.i  convinced  u<i 
that  Keelfoot  lake,  on  account  of  the  nat- 
ural obstructions  that  everywhere  abound 
over  and  under  its  water,  in  the  way  of 
trees,  stumps,  logs,  snogs,  etc.,  and  for 
want  of  proper  channels,  is  not  a  navigable 
body  of  water  in  a  legal  sense.  It  is  practi- 
cally conceded  by  the  chancellor  that  th» 
lake  in  its  present  condition  is  not  naviga- 
ble in  A  legal  sense.  On  this  point  be  s^t- 
ed,  vis.:  I  think  it  is  not  to  be  held  that 
because  navigation  of  such  waters  would  be 
attended  witJi  difficulty  and  danger,  or  evea 
is  made  wholly  impracticable  on  account  of 
such  obstnlctions,  that,  therefore,  such  wa- 
ters become  on  that  account  nonnavigaWc 
waters,  if  there  i»  in  fact  suflSrient  volume 
of  water  for  useful  navigation,  and  it  can  be 
made  available  to  the  public  by  a  reasonable 
expenditure  in  deoning  out  the  obstruc- 
tions." Again,  he  says:  "I  do  not  find 
any  authority  holding,  if  navigation  is  im- 
practicable on  account  of  such  obstructions 
as  logs,  timbers,  and  the  like,  that  such  wa- 
ters are  not  to  be  regarded  as  navigable; 
but  if  the  navigation  is  imprscticnble  on  ac- 
count of  the  natural  condition  of  the  river 
bed, — as  where  it  is  full  of  rocks,  or  other 
substances,  composing  the  bed  of  the  river, 
so  that  it  cannot  be  navigated  without  mak- 
ing a  channel, — then  in  such  cases  it  would 
not  be  navigable  in  a  legal  sense.  But," 
continues  the  court,  "it  is  a  matter  of  com- 
mon knowledge  that  obstructions  such  as 
snags,  logs,  drifts,  fallen  logs,  and  recently 
formed  sand  bar<i  have  to  be.  and  constant- 
ly are,  removed  from  the  beds  of  neorly  or 
quite  all  of  the  navigable  rivers  of  the  coun- 
try." Again,  in  concluding  hit  opinion, 
the  court  saj's,  n>. :  "I  have  felt  no  doul)t 
as  to  the  capacity  and  volmne  of  water  In 
the  lake  to  carry  useful  boats,  such  ns  are 
often  used  in  carrying  freight  and  passen- 
gers on  the  smaller  navigable  rivers.  The 
fact  which  sppms  to  make  the  qrieation 
more  dimrult  of  floliition  than  it  would 
otherwise   he   is   the   obstruction   by   tree-". 
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Htiimpn,  nn<]  logs  now  in  the  water  of  the 
lake.  If,  under  the  law,  the  court  must 
And  that  tlie  water,  to  be  nftvigable  in  it-. 
iiMtiu'iil  stan^,  must  be  capable  of  nai'igatioi^ 
11-ilh  nil  the  obstructions  in  it  nbich  have 
flllpd  if  lip  as  tlie  result  of  years  of  accumu- 
l.ttirm.  tlii.-n  there  would  be  ground  for  »eri- 
ourt  <k't><itc'  in  tbi^  case ;  but  I  think  the  rule 
hIioiiIiI  be  as  I  have  indicated  above  on  thid 
poiiit."  If,  as  Btuted  to^  the  chancellor,  the 
olistructinn^  to  navigation  in  this  lake  were 
of  sucli  a  character  aa  that  they  could  be 
removed  by  a  reasonable  expenditure  of 
money,  there  would  be  much  plausibility  in 
the  roasiiuinp  of  the  court.  But  we  agree 
with  counsel  for  defendant  "that  to  under- 
tnkp  lo  clean  or  clear  out  the  trees,  stumps. 
HnafTS.  1(^.  and  other  obstructions  in  the 
way  of  navigation  in  this  take;  to  straight- 
en, widen,  and  make  deeper  its  channels:  to 
prepare  landings  tor  the  boats,  and  do  all 
other  nccestmry  work  in  it,  in  order  to  make 
it  navigable. — would  take  an  immense 
amount  of  money ;  nioi-e  than  any  individ- 
ual, or  asHoriation  of  individuals,  could  oi 
would  command  for  such  purposes;  mort 
than  the  stitte  of  Tcnneswe  could  afford  or 
>iould  expend.  Nore  but  the  Federal  gov- 
ernment i!>  capable  of  undertaking  such  a 
vast  enterprise.  Lying  wholly  within  this 
Btnte,  and  having  ho  navigable  connections 
outside  of  this  state.  Congre«,vrould  have 
no  jurisdiction  or  authority  to  undertake  it 
or  to  authorize  it.  Then  the  making  of  tbi 
lake  navigable  by  artificial  means  is  out  c 
the  ijuestion."  Moreover,  the  crucial  a»»e: 
tion  IS  whether  the  lake  is  now  navigable  i 
a  le^t  soHM':  not  whether  it  is  possible  to 
be  niaite  so  by  artificial  means,  and  a  vast 
■expenditure  of  money,  at  some  remote  pe- 
riod of  the  fnture. 

In  the  case  of  (!a«lon  v.  Marc.  33  W.  Vn. 
14,  r,  L.  R,  .■\.  30(1-399,  10  S.  E.  60.  the  doc- 
trine of  the  2  Swan  case  is  qiioted  approv- 
ingly, and  this  language  used  in  reference  to 
■water  cournei  navigable  in  the  common  ac- 
ceptation of  the  term;  "It  will  be  observed 
from  its  definition  tlmt  whether  fresh-watci 
htreanis  he  or  be  not  navigable  is  a  questiot 
of  fact,  and.  as  such,  those  who  claim  such 
nontidal  streams  to  be  navigable  have  on 
them  the  burden  of  proving  that  such 
streams  are  in  fact  navigable  for  boats  or 
lighters,  and  susceptible  for  valuable  use  for 
commercial  purposes,  in  the  natural  state, 
unaided  by  artificial  means  or  devices." 
Aaain.  on  page  20.  33  W.  Vn.,  page  3B9,  5 
T,.  R.  A.,  page  fi5.  10  8.  E.,  the  learned 
judge  aayH:  "The  true  test,  therefore,  to 
he  applied  in  such  cases,  is  whether  a.  stream 
i^  inherently  in  its  nature  capable  of  being 
iiaiHl  for  the  purpose  of  commerce, "  etc.  In 
determining  the  natural  capacity  of  a  body 
of  water  for  navigable  purposes,  whether 
navigable  in  law  or  in  the  ordinary  sense, 
the  extent  to  which  it  is  used  for  purposes 
of  navigation  should  be  looked  to,  and  this 
afTords  the  strongest  evidence 
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vigability  in  either  s 
Als.  88.  4  L.  K.  A.  31 


■.  mate.  86  Ala.  88.  4  L.  R.  A.  38-*l, 
5    So.    t!.i.l:    Gould.    Waters,    i    43.     There 
muitt  be  t«ime  commerce  and  navigatioi 
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on  it  which  is  eosentiall;  Taluable.  Susan- 
sin  V.  Missisaij'pi  d  R.  River  Boom  Co.  42 
Minn.  632,  7  L.  R.  A.  674,  44  N.  W.  B86. 
Its  connection,  or  want  of  connection,  with 
other  navigable  bodies  of  water  is  a  strong 
circumstance  to  be  looked  to  in  order  to  de- 
termine the  navigability  or  nonnavigability 
of  a  body  of  water.  Gould,  Waters,  It 
82a.  83;  tViHoic  River  Club  v.  Wade,  100 
Wis.  8G,  42  L,  R.  A.  305-330,  76  N,  W-  273. 
That  cannot  hi;  considered  a  navigable  river 
tiie  natural  ol>~truction»  of  which  prevent 
the  passatre  of  boats  of  any  description. 
Cales  V.  Wadlinfll/m,  1  MeCord,  L.  680.  10 
.\tu,  Dec.  6D».  The  navigability  of  a  water 
course  does  not  depend  upon  its  ausceptibil- 
ity  of  being  improved  by  high  engineering 
skill  so  as  to  be  navigable,  but  upon  its  nat- 
ural capacity  and  character,  rather*  than 
the  condition  of  its  channel  after  it  is 
cleaned  out,  deepened,  or  widened.  United 
ftUilcs  V.  Hia  Uivnde  Datn  d  Irrig.  Co.  9  N. 
SI.  292,  51  Pac,  674,  "A  distinction  is  tak- 
en between  obstruetions  that  nature  has 
plawd  in  the  wnter  courses  and  those  which 
have  been  put  there  by  other  agencies.  If 
the  obstructions  are  naturally  there,  and 
have  been  there  all  the  time,  and  they  ren- 
der it  unfit  for  use  as  a  public  highway, 
then  it  is  not  a  navigable  stream,  though 
man,  by  hia  skill  and  means,  may  remove 
them,  and  make  it  fit  for  navigation.  If 
the  obstructions  have  been  placed  in  the 
stream  by  other  agencies  than  nature,  then 
they  may  be  removed  so  as  to  make  it  nkvi- 
}r»ble."  The  following  summary  of  the 
facts  on  this  subject  we  quote  with  approv- 
al from  the  brief  of  counsel  for  defendant, 
i-iT..-  "Is  Reelfoot  lake  now,  or  was  it  ever 
in  its  natural  stale  or  condition,  unaided  by 
artificial  means  or  the  help  of  man,  inher- 
ently capable  of  being  navigated  by  steam- 
lionts  or  such  large  fiatbonts  as  are  ordi- 
narily used  on  the  large  rivers  and  lakes! 
Could  steamboats  in  si^c  like  seagoing  ves- 
■tcls  nnWgate  Reelfoot  lakeT  In  its  natural 
liate  or  condition  it  is,  and  has  always 
been,  full  of  trees  and  logs,  planted  there  by 
nature,  ft  has  no  current;  is  shallow  in 
it5i  ordinary  stage  of  water;  has  no  banks. 
and  only  a  very  doubtful  channel,  whose 
depth  and  width  are  equally  as  doubtful 
and  uncertain,  and  which  channel  ia  from 
100  feet  to  a  half  mile  from  the  water's 
edge;  no  outlet  nor  inlet:  no  water  connec- 
tion with  other  navigable  water  courses; 
with  no  way  by  which  to  get  aueh  boats  in 
or  out  of  it:  n-ith  stumps,  and  in  places 
trees,  in  the  channels;  and  grass,  lilies,  and 
ynnkerpins  growing  in  all  the  shallow 
places:  with  no  connection  between  the  deep 
basins,  which  are  all  surrounded  by  stumps 
and  trees  put  there  by  nature ;  the  take  fill- 
ing up  from  year  to  year ;  logs  lying  all 
over  it  and  in  it;  anags  sticking  up  every- 
where, and  majiy  of  them  bidden  beneath 
the  water;  with  the  admitted  fact  that  a 
Meamboat  with  any  tonnage  waa  never  on 
it,  and  only  one  steam  tug,  and  two  or  three 
light,  small  flatboats:  with  the  tact  that  it 
hns  never  been  used  lor  navigation  purposes 
with    anything   except   ri^iffa,   canoeq,   dug- 
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outs,  and  batteaux.  Now,  with  these  con- 
dilioDs  eKisting,  most  of  wJiich  are  natural, 
can  it  be  said  or  argued  that  the  lake  is 
suited  or  fitted  for  navigation  with  auch 
boats  BB  are  described  by  Judge  McKinney, 
or  with  boata  of  like  size  and  tounagel  It 
does  seem  evident  that  this  lake  is  not  navi- 
^ble  in  law,  aud  can  never  be,"  But  while 
Uiis  is  true,  it  is  as  equally  clear  from  the  ev- 
idence that  this  lake  is  suitable  and  of  suffi- 
cient depth  naturally  for  valuable  floatage, 
as  for  rafts,  flatboats,  and  perhaps  small 
ves^ls  of  lighter  draizght  than  ordinary, 
and  in  this  vietv  the  lake  is  navigable  iu 
the  common  acceptation  of  the  term.  It 
must  follow  from  this  view  of  the  case  that 
the  land  covered  by  the  water  was  subject 
to  grant,  and  the  title  to  the  lake  is  not  in 
the  state  for  the  use  of  the  public,  but  in 
the  several  grantees  and  riparian  owners; 
while,  as  already  seen  from  the  authorities, 
the  public  still  has  an  easement  in  such  a 
body  of  water  for  commercial  intercourse 
and  transportation. 

We  will  next  inquire  as  to  the  title  of 
complainants  who  are  riparian  owners  in 
this  lake,  and  especially  whether  their  titles 
are  limited  to  low-water  mark,  or  extend 
usque  ad  medium  fUum  aqua,  aud  what 
rights  are  incident  to  their  titles  as  ripa- 
rian owners.  Complainants  deraign  their 
titles  by  connected  mesne  conveyances  to 
tHo  grants  issued  by  the  state  of  North 
Carolina  July  10,  1788,  to  George  Doherty, 
viz..  ?rant  No.  fll,  for  4,000  acres,  and  grant 
No.  35.  for  3.000  ncres.  Complainants  Wab- 
»ter  and  Shaw  show  that  the  lands  claimed 
by  them  are  within  the  bounds  of  grant  No. 
M,  while  the  lands  of  complainants  Wade 
and  Moore  are  embraced  within  the  bounds 
of  grant  No.  51.  It  is  shown  in  proof  that 
its  northwest  corner,  as  well  as  a  large 
tion.  of  grant  No.  5)  ure  in  the  lake,  v 
the  who^  of  grant  35.  excepting  376  a 
is  also  in  the  lake.  Complainants  als< 
trodnce  in  evidence  grant  No.  08,  for  3.000 
acres,  and  grant  No.  1(11,  for  2,000  acre: 
sued  bv  the  state  of  North  Carolini 
George  Doherty,  July  10.  17B8.  It  iB>,liown 
by  the  proof  that  grant  No.  101  lies  entirely 
under  the  waters  of  said  lake,  and  that 
more  than  one  half  of  grant  08  is  likewise 
under  the  waters  of  the  lake.  While 
plainant<i  do  not  claim  under  the  last  tiro 
grant",  they  are  introduced  for  the  purpose 
of  showini!  un  outstanding  title  in  third 
parties  to  certnin  lands  claimed  by  defend- 
ant Harris,  E-cceptions  were  taken  in  the 
court  below  to  the  introduction  of  any  of 
the  Doherty  frrants  for  want  of  proper  eer- 
filication,  and  because  improperly  issued, 
and  Iiecnu^  all  claims  under  them  have 
long  since  been  abandoned.  The  chancellor 
overruled  all  of  these  exceptions,  aud,  with- 
out stopping  to  review  his  action  at  this 
point,  it  suffices  to  say  that  we  find  no  er- 
ror in  his  ruling.  It  will  be  remembered 
that  these  grants  were  issued  by  the  state 
of  North  Carolina  in  1788,  while  the  lands 
were  not  submerged  by  water  until  181 
when  Reelfoot  Iske  was  formed  by  a  serii 
of  earthquakes  occurring  in  that  yeai.  The 
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chancellor  correctly  found  that  the  entire 
2,000  acres  held  under  grant  181,  and  the 
greater  part  of  the  3,0(KI  acres  lield  under 
grant  08,  and  several  hundred  of  the  4,000 
acres  held  under  grant  61,  and  nearly  all  of 
the  3,000  acres  held  under  grant  36  are  un- 
der the  waters  of  the  lake.  It  is  shown 
that  aa  to  grant  No.  3G  the  defendant  Har- 
ris claims  title  under  a.  deed  made  by  J.  G. 
Smith,  executor  of  H.  H.  Crockett,  to  Wells 
and  Cochran,  and  that  so  much  of  grant  No. 
61  as  ia  under  the  lake  the  defendant  Har- 
ris also  claima  under  a  deed  made  to  him 
since  this  suit  was  begun,  June  21,  1900, 
by  J.  G.  Smith  as  executor  of  H.  H.  Crock- 
ett. We  agree  with  the  chancellor  that 
complainanU  Webster,  Shaw,  Wade,  and 
Moore  have  deraigned  title  to  these  lands  by 
mesne  connected  conveyances  to  the  Doherty 
grants  issued  by  the  state  of  North  Caro. 
lina,  and,  in  addition,  have  shown  actual 
adverse  possession  to  the  granted  lands  for 
more  than  twenty  years.  It  is  thiu  shown 
that  they  have  established  an  indefeasible 
title  to  thf  lands  embraced  within  their 
deeds  and  possession.  Hence  it  is  clear 
that  the!«  particular  lands  cannot  be  the 
propeity  of  the  defendant  Harris,  an 
claimed  by  him  in  his  cross  bill.  Two  other 
grant*  introduced  by  complainants  must  be 
mentioned:  First,  grant  No.  4,436,  dated 
December,  1839.  issued  by  the  stat*  of  Ten- 
ne»«oe  to  Charles  Nil  for  70  acres  lying 
just  north  of  grant  No.  51,  and  abutting  on 
the  lake.  This  grant  calls  for  a  tree  on  the 
bank  of  the  lake,  running  thence  to  anoth- 
er tree  on  the  bank  of  the  lake  at  Tanner's 
northwest  comer.  The  Tanner  grant.  No. 
4,404,  is  also  introduced,  embracing  102 
acres,  dated  December,  1839,  and  calling  for 
the  Nix  grant  at  its  northwest  comer.  It 
appears  that  the  land  covered  by  complain- 
ant Mitchell's  deed  also  includes  the  Nix 
grant.  Complainants  also  introduce  in  evi- 
dence a  deed  from  K.  Raynor  and  wife  and 
Jas,  Robertson  and  Jno.  Crockett  dated  No- 
vember 1,  1851.  covering  grant  No.  tl,  to 
Geo.  Doherty,  calling  for  a  stake  in  the  lake 
at  its  northwest  comer.  A  deed  from  K. 
Raynor  and  wife  to  Crockett,  dated  Febru- 
ary. I8T2,  and  embracing  the  same  land. 
was  also  introduced;  also  a  deed  from  Jas. 
Robertson  to  Crockett,  dated  August.  1S64, 
and  coni-eying  all  the  former's  interest  in 
said  tract  grant  No.  51.  While  no  convey- 
ance from  (Jeo.  Doherty  appears  in  evidence, 
yet  complainants  deraign  title  by  counectcd 
conveyances  from  Robertson  and  Crockett, 
and  show  actual  adverse  possession  of  these 
lands  with  inclosures  for  more  than  seven 
years  under  such  assurances  of  title  as  es- 
biblish  their  titles  under  the  statute  of  limi- 
tations, as  found  by  the  chancellor.  Com- 
plainants Ward,  Deal,  Mitchell,  and  Powell 
also  establish  their  titles  by  the  same  de- 
raignment  and  ehsracter  of  posapssion.  It 
further  appears  that  all  the  deeds  and 
muniments  of  title  under  which  the  com- 
plainants claim  call  for  the  lake  at  low- 
water  mark  as  the  western  boundary  of 
their  several  tracts.  Tlie  law  of  this  state 
is  that,  if  the  stream  is  legally  and  teciini- 
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c&llf  navigable,  the  soil  under  Ihe  water 
and  the  uae  of  the  Btresjn  belong  to  the  pub- 
lie.  Goodtoin  v.  Thompgon,  IG  Lea,  209,  54 
Am.  Rep.  410.  If,  however,  the  stream  be 
only  navigable  in  the  ordinary  senae,  the 
soil  under  the  water  belongs  to  the  riparian 
owner,  but  the  public  has  an  easement  in 
the  stream  for  the  purposes  of  transporta- 
tion and  commerce.  Bolhert  v.  Edenu,  5 
Lea,  207,  40  Am.  Rep.  26.  If  such  stream 
be  the  boundary  of  lands,  the  title  extends 
to  the  thread  or  center  of  the  stream  of 
common  right  or  by  construction  of  law. 
Ibid.  This  is  true  unleea  there  is  an  inten- 
tion clearly  expressed  in  the  deed  or  grant 
deluding  the  intermediate  apace  between 
the  edgea  or  bank  of  the  stream  and  ita 
thread.  3  Wasbb.  Seal  Prop.  p.  436;  Jfor- 
tin  V.  Hance,  3  Head,  flSO;  Solbert  v. 
F.dena,  5  Lea,  204,  40  Am.  Rep.  20;  Poaey 
V.  Jamef,  7  Lea,  00.  We  find  Buch  inten- 
tion ejcpressed  in  the  deeds  of  complain- 
ants. Their  titles  do  not  ejttend  to  the  mid- 
dle or  Uiread  of  the  lake  for  the  reason 
their  deeds  expressly  call  for  the  water's 
edge  at  low-water  mark  aa  their  western 
boundary,  and  hence  the  rule  that  ordinari- 
ly appliea  to  the  rights  of  riparian  owners 
in  aonnavipable  waters  does  not  apply  in 
thia  inntance. 

What,  then,  are  the  righta  of  these  ripa- 
rian o\mera  in  the  waters  of  such  nonnavi- 
gable  stream ;  that  is  to  say,  in  a  stream 
navigable,  not  in  the  legal,  but  only  in  the 
ordinary,  senseT  The  proof  is  that  com- 
plninanta  have  practically  adopted  this  view 
by  inclosing  their  lands  to  the  water,  ajid 
some  in  the  water,  building  their  fences  in 
several  instances  down  into  the  water  on 
the  westerq  inclo<ture  of  their  premises. 
Riparian  proprietors  upon  both  navigable 
and  noonavi^ble  streams  and  lakes  an 
titled  to  have  the  water  flow  or  remal 
ita  natural  condition  undiminished  and 
polluted.  They  have  the  right  to  maintain 
docka,  and  to  have  access  to  the  water  from 
their> frontage.  Oould,  Waters,  Si  140,  150, 
153,  17S.  Irfind  formed  by  nlluvium  or  ac- 
cretions from  the  water,  and  land  gained  by 
the  gradual  recession  of  the  water  contig- 
uous to  the  respective  owners,  belongs  to  the 
riparian  owners.  Gould,  Waters,  I  165. 
This  doctrine  is  applicable  to  tide  waters  as 
well  aa  to  nontidal  waters  and  lakes.  Id. 
p.  313;  12  Am.  &.  Eng.  Enc  Law,  p.  651. 
The  rights  of  riparian  proprietors  are  cor- 
relative. The  right  of  each  is  subject  to 
a  like  right  of  all  others  similarly  situated. 
It  ia  indivisible.  One  has  no  right  to  use 
the  water  so  as  to  prejudice  the  rights  of 
another.  28  Am.  k  Eng.  Enc.  Law,  pp.  04Q 
et  »eq.  Each  has  a  right  to  the  free  and 
uninterrupted  use  of  the  water  for  domes- 
tic purposes.  Id.  p.  963.  In  general,  he 
haa  the  right  to  supply  his  material  wants 
from  it  Gould,  Waters,  J{  204,  205,  209, 
218;  Washb.  Easements,  2d  ed.  316,  318, 
etc.  These  rights  may  be  protected  by  in- 
junction in  equity.  Pom.  Eq,  Jur.  I  76; 
Washb.  Easements,  748;  3  Kent,  Com,  p. 
439;  28  Am.  &  Eng,  Enc.  Law,  p.  970,  and 
long  list  of  authorities  cited  in  notes;  Vl- 
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brickt  V.  Eufaula  Water  Co.  86  Ala.  B87,  4 
L.  R.  A.  572,  6  So.  78,  11  Am.  St.  Bep. 
72,  and  exhaustive  note.  We  entirely  con- 
'  vrith  the  conclusions  reached  by  Judge 
iggart  on  thia  branch  of  the  case,  which 
are  tlius  expressed  in  his  learned  opinion, 
viz.:  "It  must  therefore  follow,  from  tlie 
rules  laid  down  in  these  authorities,  and 
in  others  on  the  subject  of  the  rights  of 
riparian  owners  on  rivers  and  lakes  and 
other  waters,  whether  navigable  or  ntHi- 
navigable  in  any  sense,  that  no  one,  whether 
he  is  only  a  stranger,  or  is  himself  a 
riparian  owner  on  the  same  body  of  wa- 
ter, has  any  right  to  impair  or  destroy  the 
interest  and  the  use  of  aucfa  riparian  owner 
to  such  water.  In  the  language  of  Mr. 
Washburn  (Easements,  316):  The  right 
to  enjoy  this  flow  of  water  without  disturb- 
ance or  interruption  by  any  other  proprie- 
tor is  one  jure  natitro',  and  is  an  incident 
of  property  in  the  land,  not  an  appurte- 
nance to  it,  like  the  right  he  has  to  enjoy 
the  soil  itself  in  its  natural  state,  unaffect- 
ed by  the  tortious  acts  of  a  neighboring 
landowner.  It  is  an  indispenaable  incident 
to  the  ownership  of  land,  made  by  en  inflex- 
ible rule  of  law  an  absolute  and  Axed 
right.'  The  flow  of  water  cannot  be  divert- 
ed, and  turned  into  a.  different  channel. 
It  cannot  be  lowered  l^  drainage  or  other 
artificial  means  from  its  natural  level  or 
height.  It  cannot  be  raised  or  increased  in 
volume  or  level  by  damming  or  other 
means.  It  cannot  be  polluted  or  corrupted, 
nnd  made  less  flt  for  use,  wrongfully  and 
unneceSBftrily.  The  riparian  owner  cannot 
he  deprived  of  any  of  the  many  uses  be  haa 
the  right  to  make  of  the  water,  or  injuri- 
ously affected  in  that  reapoct." 

Defendant  Harris,  in  his  cross  bill,  clsima 
that  his  title  embraces  the  whole  of  Reel- 
foot  lake,  its  shores  or  banks,  and  all  of  the 
islands  in  the  lake.  His  muniments  of  title 
exhibited  in  proof  are:  First,  a  quitclaim 
deed,  dated  December  28,  1898,  from  the 
Reclfoot  Outing  Company,  a  corporation,  of 
Ijouisvillc,  Kentucky ;  second,  certain 
grants  to  bimsiplf  and  other  parties  from 
the  state  of  Tennessee;  third,  connected 
mesne  conveyances  from  the  original  gran- 
tors to  certain  grants.  The  land  elaimeil 
by  cross-complainant  Harris  is  embraced  in 
the  following  grants  issued  by  the  state  of 
Tennessee:  Grant  No.  14,864,  to  W.  H. 
Caldwell,  for  5,000  acres,  issued  1854; 
^nint  No,  14,653,  to  W.  H,  Caldwell,  for  5.- 
00(1  acres,  issued  1854;  grant  No.  14,654,  to 
W.  H,  Caldwell,  for  5,000  acres,  issued 
1854 ;  grant  No,  16.042.  to  W.  H.  Caldwell, 
for  5.0O0  acres,  issued  1860:  grant  No.  17,- 
ini,  to  Wells  e(  ai.,  for  1,680  acres,  issued 

1807  ;   grant  No.  ,  to  Wells  et  of.,  for 

2,2.10  acres,  issued  1807;  grant  No.  17.100, 
to  Wells  et  of.,  for  4,745  acres,  issued  1807 : 
grant  No,  17.084  to  Gates  et  of.,  for  3,701 
acres  issued  1,806;  grant  No.  17,085,  to 
Gates  ft  al,  for  4,187  aerea,  issued  1895: 
grant  No.  17,086,  to  Gates  ft  al.,  for  1.76a 
acres,  issued  1895;  grant  No.  17,087,  to  J.  C. 
Harris,  for  6,662  acres,  issued  1895;  grant 
No.  17,088,  to  Harris  et  al.,  for  3,078  acres. 
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iamed  1895;  grant  No.  17,069,  U>  Harris  ef 
al.,  for  3,152  acrea,  issued  18S5 ;  grant  No. 
3&,  to  Geo.  Doherty  (portion),  2,ti06  acres, 
issued  N.  C-  1788.  The  defendant  Harris 
does  not  claim  to  own  all  the  land  emi>raced 
in  tbe  Caldwell  grants.  It  is  also  true  that 
ths  grants  to  Harris  et  al.  nod  to  O&teB  et 
al.  embrace  land  that  is  covered  by  the 
Caldwell  grants.  It  is  also  true  that  since 
the  bill  was  filed  defendant  Harris  has  pur- 
chased certain  other  tracts,  which  are  cov- 
ered by  the  waters  of  Reelfoot  lake.  It  ap- 
pears the  Doherty  grant.  No.  35,  issued  by 
t^e  state  of  North  Carolina  in  17S8,  is  also 
tbe  grant  under  which  the  complainants 
Webster  and  Shaw  deraign  title  to  396 
Acres.  It  appesrs  that  all  the  mesne  con- 
veyances from  those  grants  to  defendant 
Harris  are  deeds  with  special  warranty 
against  parties  claiming  by  or  through  the 
grantors  themselves,  ajid  in  the  nature  of 
quitclaims.  Thn  record  fsils  to  show  any 
proof  locating  tbe  lands  embraced  in  these 
H>vera)  grants  with  reference  to  Reelfoot 
lake,  except  grant  No.  35,  for  2,06S  acres. 
There  is  no  proof  of  any  survey  of  tbe  dif 
fcrent  tracts  of  land,  but  there  is  a  map  in. 
troduced,  in  which  the  surveyor  undertook 
to  plot  tbe  several  tracts  of  land  in  the  lake. 
Cross-complainant  Harris  is  bound  to  show 
with  accuracy  the  particular  lands  he 
claims,  in  order  to  support  ejectment.  We 
entirely  concur  with  the  finding  of  the 
chancellor  on  this  point,  who  *tat»3  as  fol. 
lows  in  his  written  opinion:  "No  efTort  is 
made  to  plot  these  various  tracts,  and  to 
iduw  what  exact  land  or  lands  any  one  of. 


the  grants  or  entries  embraces  or  coven: 
No  sunevor  is  introduced  who  actuaJly  lo- 
cated and  estai>liBhcd  the  corners  and  lines 
of  these  tracts.  It  would  be  impossible  for 
the  court  in  this  case  to  locate  any  of  these 
grants  with  reference  to  any  particular  spot 
or  object  on  Keelfoot  lake.  The  only  loca- 
tion or  attempt  is  by  general  questions  to 
the  Bur\'eyor  Howard  and  to  W.  M.  Wilson, 
one  of  whom  (Howard)  aays  he  thinks  they 
cover  all  the  lake  snd  a  great  deal  more, 
and  the  other  (Wilson)  says  they  do  not 
include  all  the  lake." 

Uur  concluaioDs,  then,  briefly  summariied, 
are  as  follows:  First.  That  Beelfoot  lake 
is  not  navigable  in  the  legal,  technical 
sense,  but  is  navigable  in  the  ordinary  and 
common  acceptation  of  the  term.  Second, 
That  the  lands  under  the  waters  of  said 
lake  were  subject  to  grant  by  the  state. 
Third.  That  complainants  hare  established 
title  to  the  lands  claimed  by  them,  but  their 
lines  only  extend  to  low-water  mark  on  said 
lake.  Fourth.  That  complainants  are  ri- 
psrisn  owners  and  entitled  to  all  the  rights 
indident  to  such  proprietorship.  Fifth. 
That  defendant  Harris  has  failed  to  locnte 
by  proof  the  lands  claimed  l^  him  under  the 
waters  of  said  laice,  and  his  cross  bill  is 
therefore  dismissed.  Sixth.  That  complain- 
ants, as  riparian  owners  on  said  lake,  are 
entitled  to  have  the  defendant  Harris  re- 
strained by  injunction  from  any  efFoi^  to 
drain  the  waters  of  said  lake,  and  to  that 
end  ike  injunotion  granted  by  the  chaneellor 
U  made  perpetuaL 
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W.  F.  FISHER,  lUipt., 

Julia  U.  FEIOE  et  at.,  AppU. 
(137  Cal.  39.) 

1,  The  aiotlve  of  a  rlparlaa  oivBer  IB 
«wttl>K  tre«  aloDS  the  bank  of  a  stream 
wherebf  evaporation  Is  iccslerated.  In  fell  Ids 
tbem  Intu  tbe  stream  to  tbe  Injiirr  of  tbe 
water,  and  In  building  dams,  does  not  affect 
bis  leiaJ  llabllltr  for  sncb  acts. 

3.  A  FlpB-rlan  owmcr  cannot  b«  en- 
lot  Bed    trom    cBttInK    trees    along    the 


stream  on  the  ground  that  It  fncilltates  evap- 

oration  to  the  Injury  at  tbe  lower  proprietor. 

I.     A    rlparJan    oivner    cannot    be    eB<* 

Joined  br  m  lower  owner  tram  balld- 

tna  a  dam  on  bis  own  land,  If  It  does  not 

appreciublf    diminish    the    amount    at    water 
which  would  naturally   flow  onto   tbe  neigh. 


I.     Felllnv  trees   lain   a   streau  tu   tbe 

Injnri  or  the  water  will  not  be  enjoined 
If  It  does  not  appear  that  tbe  injury  ibus 
done  til  the  quallly  of  the  water  Is  msEcrlal. 


(July  14,  in02.) 


Katz. — Liabilitti     tor    fttdlitatinii     BvoporaHon 

PtaBEB  T.  Fatal  presents  a  question  wblch 
has  not  been  often  coaaldered  by  the  courts. 
It  la  fairly  well  settled  that  an  upper  riparian 
owner  cannot  divert  water  from  the  stream  or 
■  bold  It  back  to  the  Injury  of  lower  owners,  any 
farther  than  Is  necessary  for  his  1  estimate 
uses  of  the  stream.  See  nole  to  Barnard  v. 
Shirley  (Ind.)  41  L.  B.  A.  73T.  But  tbe  ques- 
tk>u  of  bastenlng  evaporallon  has  been  consld- 
«red  Id  only  a  small  number  of  esses. 

Tbe  few  cases  In  which  tbe  queetlon  has  been 
considered  bsve  formulated  no  deflnlte  rule 
upon  tbe  subject,  but  It  would  seem  tbat  lla- 
Mllty  should  depend  on  whether  or  not  the  up- 
psr  owner'a  use  was  reasonable  under  tbe  dr. 
cnmstances.  It  certainly  could  not  b«  claimed 
<B  L.  R.  A. 


that  a  riparian  owner  should  be  compelled  to 
refrain  from  rutting  tree*  on  bis  land  merely 
hecnuw  evaporation  would  thereby  be  Increased, 


which 

Is   nefesury 

or 

the   enjoyment  of   the 

rtghiB 

of  the  upper  p 

not  been- 

Joined 

merely   bec-au 

n   thereby 

facim 

ted. 

So. 

t  has  been  held  that  the  Insen 

sIIj1i>  evsp- 

riliutcd   to 

by  the 

presence  of  a 

da 

m.  or  the 

Increase  and  deer 

the   o 

rrent  and  tbe 

guentum  of  w 

ler  below 

uPd  by  the  ds 

Qtwflae  («. 

Jurio, 

12    Minn. 

451.    Gil. 

34T. 

And  that  loss  of  w 

by  soskage 

oration 

from  a  pond 

s 

'esult  of  a 
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JvLtr 


APPEAL  l^  defendants  from  a  judgment 
of  the  Superior  Court  for  Napa  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enjoin  int«rferenoe  with  the  Sow  of  a 
streain.     Revera^, 

The  facta  are  stated  in  the  opinion. 

Jfeisrs.  O'Brien,  O'Brlem,  ft  O'Bxlen, 
for  appeUants: 

The  law  doea  not  take  into  account  mo- 
tives  Hs   constituting   an   element   of   civil 

Allen  V.  Flood  [1899]  A.  C.  1;  Brad/ord  ■ 
V.  PiakUa  [1895]  A.  C.  587;  Boyson  v.' 
rhoni.  08  Col,  584,  21  L.  R,  A.  233,  33  Pac.  ■ 
492:  CooLey,  Torts,  2d  ed.  p.  832. 

Changing  conditions  shtmld  be  provided 
for  by  the  judgment,  which  should  not  for 
aJl  time  depriie  a  defendant  of  rights  to 
which  ucdeT  subsequent  conditions  she 
might  become  entitled. 

Oould  V.  Eaton,  117  Cal.  644,  38  L.  R.  A. 
181.  40  Pac.  577;  Modoc  Land  A  Live  Stock 
Cf.v.  Hooth,  102  Cal.  161,  39  Pac.  431; 
Wigging  v.  liusoupiabe  Land  &  Water  Co. 
113  Cal,  182,  32  L.  K.  A.  887,  46  Pac.  160. 

Appellants'  land  is  a  natural  reservoir 
site.  They  would  not  only  have  the  right 
to  use  the  water  for  ordinary  riparian  pur- 
poses, but  also  for  extrsdrdinar]'  riparian 
purposes,  unless  it  infringes  on  plaintiST's 
rights. 

Davin  V.  Qetckell,  50  Me.  602,  79  Am. 
Dec.  640;  Miner  v.  QilmoiLT,  12  Moore  P.  C. 
G.  131;  Qould  v.  Eaton,  117  Cal.  643,  38  L. 
R.  A.  181,  49  Psc.  577 ;  Wiggins  v.  Jfuaou- 

rie  Litmi  A  Water  Co.  113  Cal.  189,  32 
R.  A.  667,  45  Pac.  160 ;  Wad»wort\  v. 
Tilloteon,  19  Conn.  366,  39  Am.  Dec,  391. 

This  injunction  utterly  destroys  the  val- 
ue of  appellants'  property  for  reservoir 
purposes. — a  very  valuable  right. 

San  niego  Land  &  Town  Co.  v.  Heale,  88 
Cal.  50,  1!  L.  R.  A.  604,  25  Pac.  977. 

A  riparian  proprietor  may  erect  a  dam  to 
harvest  ice,  or  for  pleasure,  or  for  manufac- 
turing purposes,  or  for  a  fish  pond. 

Dp  Bonn  v.  Bean,  28  Him,  236;  Bullard 
V.  Saratoga  Victory  Mfg.  Co.  77  N.  Y.  525; 
Dodge  v.  Berry,  20  Hun,  248;  Wood  v. 
Bdes,  2  Allen,  680;  Stone  v.  Bumpua,  40 
Cal.  218;  Eamond  v.  Ghmo,  15  Cal.  137; 
Moulfon  V.  Parts,  64  Cal.  178,  30  Pac.  013; 
drem  v.  Swift.  47  Cal.  636;  DeBaker  v. 
Southern  California  R.  Co.  106  Cal.  258,  30 


Pac.  610;   ifcDaniel  v.  Ctimmings,  93  CaL 
515,  8  I..  R.  A.  675,  23  Pac.  79S. 

Malicious  motives  make  a  bed  act  worse, 
but  they  cannot  make  that  a.  wrong  which 
in  its  own  eaiience  is  lawful. 

Boyson  v.  Thorn,  08  Cal.  694,  21  L.  K.  A. 
233,  33  Pac.  402, 

Mea&rs.  T.  B.  HatoUnaon  and  P.  E. 
Johnston,  for  respondent: 

The  appellants,  being  upper  riparian  pro- 
prietors, maliciously  constructed  dams  in 
the  channel  of  the  stream  whereby  its  wa- 
ters were  prevented  from  flowing  int«  and 
upon  the  respondent's  lands,  who  was  the 
lower  riparian  proprietor. 

An  upper  riparian  pre 
right  either  to  pollute  t 
stream,  or  to  obstruct  the  natural  flow  of 
the  waters,  cither  by  the  construction  of 
dams,  or  doing  anything  else  whereby  the 
How  is  diminished,  except  it  be  for  house- 
hold and  domestic  purposes,  or  the  wat«ring 

Ferrai  v,  Knipe.  28  Cal.  340,  87  Am.  Dec, 
123;  Lvts  V.  Haggin,  69  Cal.  255,  10  Pac. 
074;  Oould  v.  Eaton,  117  Cal.  639,  38  L.  R. 
A.  181,  40  Pac.  577. 

With  any  use  or  diversion  of  the  water 
after  it  has  passed  his  land,  the  upper  ri- 
parian proprietor,  having  no  ownership  in 
and  no  longer  any  rights  to  it,  would  have 

Bargreve  v.  Cooit,  108  Cal.  72,  30  L.  R. 
A.  300,  41  Pac.  18. 

MeFarlAnd,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  hy  defendants  from  a 
judgment  in  favor  of  plaintiff.  The  plsin- 
tilT  is  a  lower  riparian  proprietor  on  a  cer- 
tain water  course,  and  defendants  are  upper 
riparian  proprietors  thereon.  The  action 
was  brought  to  recover  damages  in  the  sunt 
of  95,000  for  certain  alleged  interferences 
by  defendants  with  the  flow  of  the  water  il 


of  the  alicKsd  wrongs.  The  court  found 
that  plaintill  was  damaged  in  the  sum  of  1 
cent  by  the  alleged  wrongs,  for  which 
amount  judgment  was  rendered;  and  by  tiie 
judgment  defendants  were  also  perpetually 
enjoined  from  doing  certain  acts.  Defend- 
ants appealed  from  the  judgment. 


e  of  the  Htream  tor  arflflclsl  pur- 
poses by  anyone,  and  furnishes  no  cause  of  ac- 
tlor  to  a  lower  owner  a^ingt  an  upper  owner 
who  temporarily  delalns  the  water.  Gehlen 
Bros.  V.  Knorr,  101  Iowa,  700,  39  L.  H.  A,  697, 
TO  N.  W.  737. 

On  the  other  hand.  If  the  aiie  of  the  dam  ts 
BO  out  of  proportion  to  tbeslie  of  the  stream 
or  to  the  necessllles  of  the  builder  that  IC  causes 
a  needless  §n]nry  to  the  lower  owner,  the  latter 
will  be  entitled  to  a  remed;. 

Thus,  the  maintenance  of  a  dam  by  an  upper 
proprietor,  which  backs  up  the  water  over  a 
large  surface,  causing  a  large  amount  of  It  to 
tM  lost  by  evaporation  and  absorption,  and  pre- 
venting any  water  frcon  flowing  down  In  Its  nat- 
ural course  to  a  lower  proprietor,  Is  not  a  Pea- 
BODsble  use  of  sach  water  by  said  npper  pro- 
prietor. Banulcb  v.  Mercy,  ISS  Cal.  206,  08 
69  L.  R.  A. 


So,  It  la  ni 

riparian  pL-oprletor,  who  desires  to  nse  the  wa- 
ter for  cattle,  to  build  dams  and  spread  the 
water  out  In  surh  ninnner  that  It  is  lost  by 
evsporatioQ  and  absorption,  so  aa  to  Injure  the 
proprietor  below  him  on  the  stream.  Ferrea  v. 
Knipe,   28   Cal.   341,   87  Am.    Dec.  328. 

So,  the  erection  of  a  dam.  which  causes  the 
water  to  spread  out  over  a  large  tract  of  land 
and  be  lost  hy  pvaporatlon  and  percolation.  It 
a  wrongful  dlveralon  of  the  water.  White  v. 
Caat  Lake  I.and  Co.  96  Oa.  415,  23  S.  H.  8B3. 

It  has  bIko  been  said  that  the  water  eanaot 
be  obstructed  and  diverted  to  soch  an  extent 
thBt  the  waste  eauaed  by  frost,  absorption,  and 
evaporation  caases  material  Injury  and  damage, 
rettlbone  v.  •'--■—  —  —  '  -'■■  -  --  — 
64. 
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It  is  quite  clear  that  tiie  judgment  u  it 
etands  caiiuut  be  rightfully  affirmed.  There 
is  no  (Lvenaent  or  Snding  that  defeadanta 
have  diverted  sjiy  water  from  the  stream. 
It  ia  averred  that  along  and  adjacent  to  thj 
•tream  aa  it  flows  through  defendants'  land 
Uiere  ia  a  heavy  growth  of  timber,  which, 
before  the  alleged  wrongful  acts  of  defend- 
ants, protected  the  waters  of  the  stream 
from  evaporation  by  drying  winds  and  the 
rays  of  the  buu,  and  that  defendants  have 
cut  and  felled  a  large  number  of  trees,  and 
thus  let  in  the  sun  and  the  wind,  and  caused 
the  waters  to  be  diminished  1^  evaporation, 
BO  that  not  as  much  flowed  down  onto  plain- 
tifT's  land  as  formerly,  and  that  they  threat- 
ened to  fell  more  of  said  trees  in  the  future, 
it  ia  also  averred  that  defendants  have 
erected  certain  dams  or  embankmenta 
across  the  stream,  by  which  the  waters  have 
been  prevented  from  flowing  down  the  chan- 
nel of  said  stream  "as  they  have  been  accus- 
tomed to  flow,"  and  from  flowing  into  and 
upon  the  land  of  plaintiff  "as  they  other- 
wise would  have  flowed."  It  la  also  averred 
that  defendants  caused  about  10  trees  to  be 
felled  into  said  stream,  and  allowed  them  to 
remain  there,  and  that  this  rendered  the 
waters  unpalatable  and  unwholesome.  It  is 
also  averred  that  defendants'  land  is  wild 
and  untilled,  and  is  not  susceptible  of  culti- 
vation. The  foregoinf;  constitute  the  main 
averments  upon  which  plaintiff  bases  his 
prayer  for  damages  and  injunction,  it  being 
averred  that  defendants  threaten  to  contin- 
ue the  said  acts.  It  is  also  averred,  and 
found  by  the  court,  that  said  acts  were  done 
by  defendants  "solely  for  the  purpose  of  in- 
juring the  plaintiff  ajid  damaging  his  said 
property,  and  out  of  spite  and  ill  will  to- 
wards the  plaintiff." 

As  both  court  and  counsel  seem  to  have 
attached  oonsiderahle  significance  to  the  al- 
leged motive  which  ted  defendants  to  do  the 
acts  complained  of,  it  may  be  proper  to 
briefly  notice  that  subject.  In  civil  cases 
of  the  character  of  the  one  at  bar,  the  gen- 
eral rule,  no  doubt,  is  aa  stated  in  Bradford 
V.  Pickles  [18115]  A.  C.  587,  that  "no  use  of 
property  which  would  be  le^l  if  due  to  a 

K roper  motive  can  become  illegal  because  it 
I  prompted  by  a  motive  which  is  improper 
or  even  nialicious."  But  there  may  be  cases 
where  the  very  question  of  the  l^ality  of 
an  act  would  depend  upon  the  purpose  for 
which  it  was  done.  This  is  particularly  so 
with  rmpect  to  the  nae  of  water,  under  the 
law  of  this  state  on  that  subject.  For  in- 
stance, a  riparian  owner  in  California  has 
a  right  to  a  reasonable  use  .of  the  water  of 
a  Tiatural  stream  running  through  his  prem- 
ises for  the  purpose  of  irrigating  his  ripa- 
rian land ;  and  this  includes  the  incidental 
right  to  divert  onto  his  land  what,  undei' 
all  the  circumstances,  would  be  a  reasonable 
amount  of  the  water,  by  dams  and  other 
necessary  appliances.  And  in  an  action  by 
a  lower  against  an  upper  riparian  owner  for 
diversion  of  water,  the  latter  could  auccess- 
fully  defend  by  showing  that  he  had  only 
used  a  reasonable  amount  of  the  water  to  ir< 
rigate  his  land;  but  there  would  be  no  such 
SS  L.  R.  A. 


defense  if  it  appeared  that  he  diverted  ths 
water  merely  to  let  it  run  to  waste,  and  did 
not  make,  nor  intend  to  make,  any  benefi- 
cial use  of  it  for  irrigation,  or  that  be  ^ad 
carried  it  to  nooriparian  lands.  He  could 
not  lawfully,  any  more  than  could  one 
claiming  merely  by  appropriation,  thus  di- 
vert the  water  without  applying  it  to  a 
beneficial  use.  But  in  the  case  at  bar  there 
was  no  diversion;  and,  under  the  facta 
found,  we  cannot  see  how  the  lawfulness  of 
the  acts  enjoined  can  depend  upon  the  mo- 
tives by  which  they  were  done,  or  may  be 
done  in  the  future. 

It  is  found  that  the  defendants  did  fell 
trees  on  their  lands,  and  threatened  to  fell 
more,  the  effect  of  which  was  and  would  be 
to  let  in  the  sun  and  winds,  and  thus  in- 
crease evaporation.  It  was  also  found  that 
they  had  built  some  dams  in  the  stream,  by 
which  the  waters  were  prevented  from  flow- 
ing "aa  they  otherwise  would  have  flowed." 
But  there  is  no  finding  that  these  dams  pre- 
I'ented  the  usual  amount  of  water  from 
reaching  plaintiff's  land.  It  was  al!>'> 
found  that  the  land  of  defendants  is  wild 
and  untilled,  and,  "for  the  greater  part,  It 
not  susceptible  of  cultivation."  There  is  aliio 
a.  finding — ^somewhat  obscured  hy  being 
mixed  up  with  other  matters  in  finding  N'o.  0 
— that  defendants  felled  some  trees  in  the 
stream,  by  which  the  waters  were  rendered 
unpalatable  and  unwholeaome,  and  that 
they  threatened  to  fell  other  trees  into  tlie 
stream,  there  to  remain  and  decay,  wheret? 
the  waters  of  said  atream  will  be  rendered 
unfit  for  household  and  domestic  purposes. 
The  foregoing  are  substantially  the  findings 
upon  which  the  injunction  is  based.  Tli» 
injunction  is  most  sweeping  in  its  terms. 
By  the  judgment  the  defendants  are  "per- 
petually enjoined  and  restrained  from  in 
any  manner  obstructing  or  impeding  or  hin- 
dering the  natural  flow  of  the  waters  of 
that  certain  stream  at  any  point  therein  or 
thereon  above  the  said  lands  of  pliiintiff,'' 
nnd  also  "from  cutting  or  felling  the  tim- 
bers and  trees  growing  in  the  channel  and 
upon  the  immediate  ^nka  of  said  stream 
at  any  point  above  the  said  land;  of  the 
plaintitr,  whereby  the  said  stream  will  be 
exposed  to  the  rays  of  the  sun,  and  the  wa- 
ters thereof  lost  or  materially  diminished 
by  evaporation."  They  are  also  enjoined 
from  felling  any  trees  into  the  streiim  and 
allowing  them  to  remain  there  and  decay. 
No  right  is  presen-ed  to  defendants,  e.wept 
to  take  water  for  domestic  purposes  and  for 
stock.  It  is  evident  that  very  little,  if  any, 
of  this  injunction  can  be  sustained.  It  \i 
quite  apparent  that  cutting  trees  upon  onp'-* 
own  land  ia  a  lawful  act.  wliich  cannot  he 
restrained  because  it  "lets  in  the  »un''  and 
causes  more  evaporatidn.  Any  incidental 
damage  which  might  come  to  a  lower  ripa- 
rian owner  from  such  lawful  act  would 
clearly  be  datnnvm  ahtque  injuria.  And 
then  a  man  may  build  a  dam  across  a 
stream  on  his  own  land,  provided  that 
thereby  he  does  not  appreciably  diminisl) 
the  amount  of  water  which  should  natural- 
ly flow  onto  the  land  of  his  neighbor  below. 
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But,  in  addition,  the  judgment  in  this  com 
perpetu&lly  prohibita  defeudanta  from  ever 
evcrcising  muij  of  the  undoubted  rights  of 
ripBjian  ownerB.  They  are  allowed  onl;  to 
use  "so  much  of  the  waters  of  said  stream 
a»  may  be  necessary  for  their  household  and 
ilomeetic  purposes,  and  for  water  for  their 
stock."  Thei-e  is  not  even  auj  provision  for 
chant^ing  conditions.  The  aefendants  s.re 
perpetuallj  cut  off  from  ever  using  the  wa- 
ter for  irrigation,  or  as  motive  power,  or 
for  fish  poods,  bath  houses,  etc.,  or  for  or- 
uamentHl  and  mfiny  other  purposes  for  which 
a  riparian  proprietor  may,  in  a  measure,  con- 
trol the  stream  on  bis  own  land,  if  he  does 
not  thereby  materially  diminish  its  flow  onto 
lands  below,  or  appreciably  adulterate  its 
quality.  No  doubt  the  defendants  could  be 
«uj(MDed  from  felling  txew  into  t^  stream. 


if  tberel^  the  water  was  made  unfit  for  do- 
mestic use ;  but  on  that  subject  the  finding! 
should,  vre  think,  be  mors  certain  and  spe- 


materiat ;  and  the  finding  as  to  that 
matter  is  rather  inconsistent  with  the  other 
findins  that  all  tbe  damage  dace  by  all  of 
the  alleged  acta  of  defendants  amounted  to 
only  1  cent.  If  there  be  another  trial,  there 
should  be  a  fuller  finding  on  this  subject, 
Bsd  also  as  to  whether  the  dams  alleged  to 
have  been  made  by  defendants  on  their  own 
land  materially  lessened  the  flow  of  the  wa- 
ter onto  the  land  of  plaintiff. 
The  judgment  appealed  from  is  rtnerttd. 


Temple,  J.(  Heasbaw,  J. 


VERMONT  SUPREME  COURT. 


J.  H.  LIVINQSTON 
Carroll  S.  PAGE. 
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A  eontrnct  by  tlie  publt«l>er  of  «  nefnt- 
paper  to  use  It  in  loflueaclDg  the  choice  ol 
delcBStes  and  the  actloa  or  a  convention  In 
faTOC  ol  >  cerUIn  candldale  for  puMk  of- 
flee  Is  void  as  contrary  to  public  policy. 

(Aosqst  21,  ie02.) 

EXCEPTIONS  by  plaintiff  to  the  direc- 
tion bf  the  Bennington  County  Court 
of  a  verdict  for  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  contract  to  render  services  in  pro- 
curing a.  nomination  lor  public  office.     Af- 

The  facts  are  stated  in  the  opiaion. 
Mestrn.  H.  H.  FowaTB  and  Barber  ft 
DatUhk  for  plaintiff. 

Mrssrs.  B.  W.  Snlbard.  and  Tonng  tc 

TonnR,  for  defendant: 

TKe  only  evidence  permisBible  for  the  pur- 
pose of  showing  what  the  contract  or  ar- 
rangement, if  any,  between  these  parties 
was.  is  the  written  correspondence. 

Worse  V.  Lotv,  44  Vt.  601;  Hakes  v. 
Hntebl-iM.  23  Vt.  231 ;  Davis  v.  Bradley,  24 
Vt.  55;  Daggett  v.  John/ian,  49  Vt.  MS. 

The  claim,  as  made  by  the  plaintiff,  is  not 
otiK  that  should  J>e  enforced  1^  our  courts. 

Nichols  V.  Mudgelt.  32  Vt.  646;  Powers 
V.  Skitmrr,  34  Vt.  274,  80  Am.  Dee.  677  ; 
Rohertson  v.  Robinson,  05  Ala.  010,  39  Am. 
Rep.  17;  Gast<m  v.  Drake,  14  Nev.  176,  33 
Am.  Rep.  548;  Sxcayse  v.  Hull,  8  N.  J.  L. 
54,  14  Am.  Dec.  3»0 ;  lAneta  V.  Heiing,  44 
III.  113,  02  Am.  Dec.  153. 

Note.— As  to  va lldlty  of  contract  to  luflu- 
ence  elecllon  or  appointment  to  ofBoe,  see  also 
caws  In  nolc  to  Cobbs  v.  Hlison  (Mkb.)  4  L. 
B.  A.  an:  also  Wilkes  Barre  v.  ItDckafellaw 
(Pa.)  SO  L.  R.  A.  303,  and  Basket  v.  Moss  (N. 
C.)  48  L.  R.  A.  642. 
£9  L.  R.  A. 


MniuoB,  J.,  delivered  the  opinion  of  tbe 

At  the  close  of  the  plaintiff's  evidence  tbe 
defendant  moved  that  a  verdict  be  directed 
io  his  favor,  on  the  ground  that  the  contract 
claimed  by  the  plaintiff  was  void,  as  against 
public  policy.  The  court  held  the  contract 
void  for  the  reason  assigned,  and  directed 
a  verdict  accordingly.  The  case  is  here 
upon  tbe  plaintiff's  exception  to  this  hold- 
ing. 

The  plaintiff  celled  the  defendant  as  a 
witness.  The  evidence  consisted  of  certain 
correspondence  had  by  the  parties;  and  tiie 
testimoire  of  the  parties  as  to  the  circum- 
stances in  which  the  letters  were  written, 
the  meaning  that  was  attached  to  the  lan- 
guage used,  the  matters  inclosed  for  publi- 
cation by  one  party  and  the  services  ren- 
dered by  the  other,  and  subsequent  transac- 
ticHis  hearing  upon  their  understanding  of 
the  relations  they  had  sustained.  The  de- 
fendant claimed  that  no  contract  with  the 
plaintiff  was  in  fact  consumntated,  and  that 
the  only  contract  ever  contemplated  was  one 
for  the  publication  of  extracts  from  other 
papers  at  a  legitimate  charge  for  the  space 
actually  taken.  The  plaintiff  did  not  claim 
'~  "ecover  on  this  ground,  but  claimed  to 
^cr  a  reasonable  compensation  for  the 
support  and  influence  of  bis  paper  and  bis 
services  as  its  editor.  The  plaintiff  was  a 
Democrat,  publishing  a  Democratic  paper  of 
independent  proclivities.  The  defendant 
was  a  Republican,  seeking  a  nomination  to 
Congress  tiam  a  Republican  convention.  It 
appeared  from  the  plaintiff's  testimony  that 
he  considered  defendant's  proposal  an  ap- 
plication for  the  use  and  influence  of  bin 
paper  in  the  nature  of  a  retainer;  that  be 
accepted  it  with  the  understanding  that  his 
paper  and  bin  services  as  editor  would  be  at 
the  command  of  the  defendant  during  the 
campaign,  to   be    settled    for    at  it«   doae; 
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that  he  was  to  do  all  he  could  to  InQuence 
the  choice  of  delegates  and  eecure  the  de- 
fendant'B  noraination ;  that  original  matter 
was  within  the  scope  of  his  contract,  and 
that  his  editoriaJs  were  writteo  in  that 
view;  that  he  supported  defendant  because 
of  this  contract  aod  the  money  he  was  to 
get  out  of  it;  that  he  expected  to  receive  a 
larger  coinpeasatioa  if  defendsjit  was  nom- 
inated than  be  otherwise  would;  that  he 
tried  to  conceal  his  relations  with  the  de- 
fendaot  from  the  public,  and  understood 
that  the  defendant  was  trying  to  do  the 
same;  that  he  took  this  course  because  it 
would  make  his  ettorta  in  influencing  vot- 
ers in  defendant's  behalf  more  BUccesaful. 
The  rase  of  ^Nichols  v.  Uvdgctt,  32  Vt.  546, 
decided  by  this  court  in  IStlO,  is  one  of  the 
few  cases  bearing  upon  this  subject.  The 
plaintitf  in  that  case  was  a  candidate  for 
the  olHce  of  town  representative,  and  a 
■creditor  of  the  defendant.  The  defendant's 
party  affiliations  were  such  as  would  natu- 
i«lly  lead  him  to  vote  for  the  opposing 
■candidate.  ConversationB  were  had  which 
resulted  in  a  mutual  understanding  that  the 
■defendant  should  use  his  influence  in  favor 
uf  the  ptaintilT's  election,  and  that,  if  the 
plai:itifT  was  successful,  the  defendant's  JD- 
debtednpsK  should  be  treated  as  paid.  In- 
duced by  this  agreement,  the  defendant  sup- 
ported tbc  plaintiff's  candidacy  until  his 
<etectic»v  was  declared.  There  was  no  agree- 
ment that  defendant  should  vote  for  the 
plaintiff  unless  it  was  implied  in  the  above 
understanding.  He  voted  for  the  plaintiff, 
however,  and  did  so  because  of  the  under- 
standing. The  suit  was  for  the  recovery  of 
the  indebtedness  referred  to,  and  the  defend- 
ant claimed  that  it  had  been  satisfied.  The 
court  considered  that  there  was  a  sale  of 
the  defendant's  influence  and  vote,  held  the 
agreement  void,  and  gave  judgnunt  for  the 
pUintifT.  The  afrecfnent  in  that  case  in- 
volved both  the  defendfuit's  vote  and  his  in- 
finence  upon  the  votes  of  others,  hut  the 
court's  diHCusBion  of  the  subject  does  not 
leave  much  doubt  as  to  what  its  cortcluaion 
wmild  have  been  if  the  uodertakiug  had 
been  confined  to  the  latter  service.  Cer- 
tainly no  distinction  could  properly  be  made 
between  the  two.  But  that  contract  bad  ret- 
«rence  to  the  votes  to  be  cast  at  an  election, 
and  the  plaintiff  contends  that,  inasmuch 
He  caucuses  and  conventions  are  not  crea- 
tions of  the  law,  contracts  tor  services  in  in- 
fluencing the  choice  of  delegates  and  the  ac- 
tioD  of  a,  convmtioD  cannot  be  considered 
against  public  policy.  In  Liness  v.  Beaing, 
44  III.  113,  02  Am.  Dec.  153,  the  contract 
was  for  services  of  this  character.  It  is 
suggested  that  there  may  have  been  a  law 
in  that  state  regulating  primaries,  but  there 
is  oo  intimation  of  om  in  the  opinion,  and 
we  have  found  none  in  the  examination  we 
have  been  able  to  make.  There  the  plain- 
tiff sent  the  defendant  $20,  with  a  request 
that  he  use  his  influence  to  get  plaintiff 
nominated  for  a  certain  c^ce,  and  a  direc- 
tion to  call  upon  bim  for  $20  more  if  he  got 
the  nomination.  The  defendant  kept  the 
(20,  and  aided  the  plaintiff'a  opponent. 
Ji9  L.  R.  A.  1 
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Tlie  suit  was  to  recover  this  motiey,  but  tbo 
defendant  had  judgment.  The  daciuon  was 
announced  by  Justice  Lawrence,  who  char- 
actertr^d  the  transaction  >as  "an  attempt  to 
influence,  1^  moneyed  considerations,  the  ac- 
tion of  the  defendant  in  a  matter  where 
every  person  should  be  governed  solely  by  a 
regard  for  the  public  welfare."  In  Stras- 
burger  v.  Burfc,  13  Am.  L.  Keg.  N.  S.  607, 
decided  by  the  city  court  of  Baltimore,  the 
defendant  was  the  keeper  of  a  loRcr  beer 
saloon,  and  agreed  to  give  his  political  in- 
fluence and  furnish  beer  and  cigars  to  se- 
cure a  caucus  nomination  for  the  plaintiff's 
father.  The  gratuitous  furnishing  of  food 
or  liquor  to  secure  votes  at  an  election  was 
prohibited  by  the  Code,  but  the  only  statu- 
tory rect^nition  of  primary  electio 


principles  of  public  policy, 
could  be  made  between  voluntary  meetings 
of  this  character  and  elections  ordained  by 
law.  Mr.  UcCrary  adopts  tbq  conclusions 
of  this  opinion  in  his  work  on  Elections, 
and  applies  the  <loctrine  to  Uie  sale  of  in- 
fluence, aa  well  as  the  sale  of  votes.  Mr. 
Redfield,  in  commenting  upon  the  same 
opinion  in  13  Am.  L.  Reg.  N.  S.  at  page 
010,  says  that  the  invalidity  of  contract!* 
designed  to  control  the  freedom  of  elections 
results  from  the  principles  of  common  law, 
and  that  those  relating  to  caucuses  cannot 
lie  made  an  exception  on  the  f[round  that 
such  meetings  are  ncA  recognized  by  the 
statute.  We  cannot  doubt  the  correctness 
of  this  conclusion.  The  rule  would  largely 
fail  of  its  purpose  if  not  so  applied.  When 
the  voters  are  unevenly  divided  into  two 
parties,  the  nomination  of  the  stronger  or- 
ganization is  usually  equivalent  to  an  elec- 
tion. And  when  party  action  is  lees  deci- 
sive the  subsequent  efforts  of  the  'voters  are 
ordinarily  confined  to  a  selectioa  from  the 
candidates  regularly  presented.  The  in- 
dividual voter  of  a  large  electorate  can  sel- 
d<Hn  give  an  effective  expression  to  a  choice 
that  IS  not  in  line  with  the  action  of  some 
party  convention.  To  secure  a  free  and 
exact  cxpressiMi  of  the  sovereign  will,  there 
must  be  a  proper  selection  of  candidates,  as 
well  as  on  honest  election.  If  the  choice  of 
delegates  sad  the  action  of  the  nominating 
convention  are  improperly  determined,  the 
election  ballots  will  fail  to  express  the  real 
judgment  of  the  voters. 

It  is  not  claimed  in  argument,  and  no 
ground  occurs  to  us  upon  which  it  could  be 
claimed,  that  this  contract  was  any  the  less 
obnoxious  to  the  law  because  the  nurchaseil 
influence  was  to  be  exerted  through  the  col- 
umns of  the  plalntifT's  paper.  A  newspaper 
is  understood  to  present  the  views  of  some- 
one connected  with  its  management,  or 
views  deemed  consistent  with  some  settled 
policy,  and  has  a.  patronage  and  influence 
which  are  due  to  that  understanding.  As 
long  as  the  edit(»ial  column  is  relied  upon 
as  a  public  teacher  and  adviser,  there  can 
be  no  more  danperoua  deception  than  that 
resulting  from  the  secret  purchase  of  its 
favor.     Wc  hold  that  the  contract  testified 
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to  and  T«lied  ixpoa  by  the  plaiuUB  is  con- 
trarf  to  public  polity,  sod  therefore  vud. 
Judgment  affirmed. 

Note. — Since  tKe  deliveiy  of  the  above 
opinion,  we  have  seen  Fitoh  t.  De  young, 
m  Cal.  339,  6  Pec.  3M,  where  it  iras  held, 
iipOD  viewH  aimilar  to  those  expressed  in 
concluding  the  opinion,  that  OD  article 
charging  a  publisher  with  selling  the  sup- 
port and  advocacy  of  his  paper  for  nioney 
IB  libelous. 


Fred  A.  HOWLAND,  Secretaj?  of  Stftbe,  tt 
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Conflnlnv  tlie  rl^tat  to  Act  An  OATeut  for 
for«lA^  lAmritnee  eompaiilca  to  r»l- 
denti  of  (he  stHte  Is  not  an  onconitltu- 
tlonal  Impairment  of  the  prlvElwea  and  Im- 
muDltlcH  at  cltlieuB  ol  other  ttateii,  since  cor- 
poratlona  are  not  wltbln  the  proCectlOD  of 
Ibe  prorliloDB  relKtlu^  thereto,  and  persons 
■eeklng  to  act  tor  them  can  acquire  no  VrM- 
or  rl^htB  tban  the  eorporatlouB  have. 

(Aoput  21.  1002.) 

PETITION  for  a  writ  of  mandanius  to 
compel  defendants  ta  insurance  ooin 
■uiaaioiiere  to  grant  petitioner  &  license  fta 
insuruice  agent.     Diamiaaed. 

The  facts  are  stated  in  the  opinion. 

Ut.  BJunllton  S.  Peek,  for  petitioner: 

The  statute  abridgee  the  privileges  and 
immunities  of  the  petitioner,  who  is  a  citi- 
zen of  the  state  of  New  Yorli  and  of  tlie 
United  States. 

Om-field  V.  Coryell,  4  Wash.  C.  C.  371, 
Fed.  Cbb.  No,  3,230;  Ward  v,  Maryland.  12 
Wall.  430,  20  L.  ed.  452;  Blaughter-Houte 
Oaata,  IQ  Wall.  97,  21  L.  ed.  41S. 

A  citizen  of  the  United  States  has  all  the 
privileges  and  immunities  of  a  citizen  of 
any  state,  and,  in  addition,  those  which  are 
conferred  on  him  by  the  United  States  Con- 
stitution. 

Laws  enacted  in  the  exercise  of  the  po- 


Btate,  or  t^  the  state  itself,  must  be 
able. 

Re  WiUhire,  103  Fed.  620;  Com.  v.  Alger, 
7  Gush.  B5. 

A  nonresident  who  comes  into  this  state 
to  do  business  is  a  subject  of  the  state 
so  far  as  ho  is  bound  to  obej  its  laws. 

Mvnn  V.  Illinois,  U4  U.  S.  143,  24  L.  ed. 
«lKrlDBTt 


NoiE. — Aa  to  valldll;  ot  sUtut 
to  be  UBlawfnl  for  any  person  to 
ence  wltbln  tbe  state  for  nonresident  persons 
without  procuring  from  iQBursDce  commission- 
er certificate  of  authority,  eee,  In  this  secies, 
People  T.  Gay  (Mich.)  30  L.  R.  A.  4fl4. 

Aa  to  restrictions  on  buslnees  of  forelftn  In. 
Burance  companies  generally,  see  note  to  State 
ea  rel.  Richards  v.  Ackermsn  (Ohio)  24  L.  R. 
A.  ZUS,  and  State  es  rcl.  Hoadley  v.  Iniuraoce 
Comcj.  (Via.)  33  L.  B.  A.  S88. 

69  L.  K.  A. 


01;  Thori>e  v.  Rutland  <(  B.  B.  Oo.  27  Vt. 
ISO,  62  Am.  Dec.  625;  People  ea  rel. 
Fle\»chman  v.  Caidviell,  64  App.  Div.  46,  71 
N.  Y.  Supp.  654,  Affirmed  in  168  N.  Y.  671, 
61  N.  E.  1132;  AngovB  v.  State,  9  Ohio  8. 
*  C.  P.  Dec.  829;  AfoeJ  v.  People,  187  111. 
687,  62  L.  R.  A.  287,  58  N.  E.  616. 

Tba  Vermont  stAtute  says,  in  effect,  to  », 
citizen  of  the  state:  You  ma;  do  insurance 
business  in  this  stats.  It  says  to  a  citizen 
of  New  York,  wbo  desires  to  retain  his  resi- 
dence there:  You  cannot  come  here  and  do 
the  same  business.  It  deprives  the  New 
York  man  of  his  property  by  depriving  him 
of  the  means  of  acquiring  it. 

State  V.  J^alt,  99  Vt.  590,  1  Inters.  Com. 
Rep.  209,  9  Atl.  656;  State  v.  Eoyt,  71  Vt. 
60,  42  AU.  073;  State  v.  Oadigan,  73  Vt. 
245,  67  L.  R.  A.  666,  50  Atl.  1079;  Yick 
Ho  v.  Hopkina,  118  U.  S.  356,  360,  30  1-. 
ed.  220,  226,  6  Sup.  Ct.  Rep.  10«4. 

Mr.  Fred  A.  HowlAnd,  for  respondents: 

One  state  can  impose  any  reflation  it 
chooses  upon  the  admission  to  its  territory 
of  the  corporations  of  other  states,  evm  to 
tbe  extent  of  excluding  them   alti^^her. 

6  Thomp.  Corp.  H  7876,  7877.  7884,  7887. 
7308:  Paui  v.  Virginia,  8  Wall.  188,  18  L. 
ed.  357;  Pembina  Conaol.  Silver  Min.  d 
«ill.  Co.  V.  Pennaglvania,  125  U.  8.  181,  31 
L.  ed.  650,  2  Inters.  Com.  Rep.  24,  8  Sup. 
Ct.  Rep.  737. 

The  ri^ht  ot  the  state  to  control  tbe  busi-    ' 
nesB   of   insurance  within   its   border*  goea 
even  faxther  than  the  right  to  control  for- 
eign insurance  corporations. 

Nutting  v.  Maaaachvsettt,  183  U.  S.  653. 
4(1  L.  ed.  334,  22  Sup.  Ct.  Rep.  238;  Hooper 
V.  California,  155  U.  S.  648,  39  L.  ed.  297,  1> 
Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep.  207: 
AUgeyer  v.  Louisiana,  166  U.  8.  578,  41  L. 
ed.  832,  17  Sup.  Ct.  Rep.  427. 

Watson,  J.,  delivered  the  opinion  (rf  the 

Vermont  Statutes  provide  (S  41B1) ;  "A 
foreign  insurance  company  shall  not  trans- 
act insurance  business  in  this  state,  unless 
it  Srst  obtains  license  of  the  insurance  com- 
miss  loners,  author  idng  the  company  so  to 
do.  Before  recnving  such  license,  the  com- 
pany shall  file  with  tbe  secretary  of  state  a 
cert  ill  cd  copy  of  its  charter  and  by-laws, 
and  a  statement  under  ci^tth,  of  its  president 
and  secretary,  showing  its  financial  condi- 
tion  and  standing,  in  accordance  with 
blanks  furnished  by  him."  Section  4182: 
"If  the  commissioners  are  satisHeii  with 
such  copies  and  statements  and  thnt  the 
company  has  complied  with  the  provisions 
of  this  title,  th^  shall  grant  a  license  au- 
thorizing it  to  do  insurajice  business  by  law- 
fully constituted  and  licensed  real  dent 
agents  only."  Section  41B3:  "No  person 
shall  act  as  agmt  of  a.  foreign  Insurance 
company,  until  he  has  filed  with  the  sccrc- 
tary  of  state  a  certifioite  from  the  company 
or  its  general  agent,  authoritiog  him  to  act 
as  such  agent,  and  obtains  a  license  from 
the  commissioners.  Upon  filing  the  certiS- 
cate,  the  commisuoners' shall  issue  a  li- 
cense to  such  person  to  act  aa 
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ageot  in  this  state:  Provided,  'Qie  compaaj 
for  which  Bueb  person  acts  is  authorized  to 
do  insurance  business  in  tbia  state."  The 
United  Bt&tes  Life  ln8Ui«,nce  Company 
an  insurance  corporation  of  the  state  of 
New  York,  and  the  petitioner  is  one  of  ita 
dulj  authorized  agents  to  transact  such 
business  in  that  st&te.  The  company  has 
ownplied  with  the  provisions  of  f  4181,  and 
it  has  been  licens«l  by  the  insuraucti  con 
tnissioners  to  carry  on  its  business  in  thi 
state  by  lawfully  constituted  and  licensed 
resident  agents  only,  subject  to  the  laws  of 
the  state,  from  the  let  day  of  April,  1902, 
to  the  Ist  day  of  April,  1903;  and  it  bas 
been  and  now  is  transacting  business  under 
said  license.  The  company  constituted  the 
petitioner,  a  reeidtnt  anil  citizen  of  the  state 
of  New  York,  one  of  its  asents,  anJ 
quested  the  commissionere  to  issue  a  lii 
to  bim  authorizing  him  under  tbe  laws  of 
this  state,  as  agent  for  tbe  company,  and  in 
its  name  and  behalf,  here  to  transact  busi- 
ness of  life  insiirance,  so  far  as  he  may  bo 
authorized  by  tbe  company;  and  tbe  peti- 
tioner in  his  own  behalf  made  a.  like  request 
of  the  commissiwiers.  The  commissii 
refused,  and  still  refuse,  thus  to  licens< 
petitioner  for  the  reason  that  be  is  not  a 
resident  of  this  state.  The  petitionei 
legee  and  contends  that  eo  much  of  |  4182 
as  provides  that  a.  license  issued  to  a  foi' 
ei^  insurance  corporation  shall  limit  it  ir 
doing  bu.<)inesa  to  lawfully  constituted  and 
licensed  resident  agents"  is  void,  in  that  it 
invades  the  rigbt«  and  privileges  Kuoranteed 
in  J  Z  of  article  4  of  the  Federal  Constitu- 
tion, and  in  i  1  of  tbe  14tb  Amendment,  by 
which  the  citizens  of  each  state  are  entitled 
to  all  privil^es  and  immunities  of  citizens 
of  th«  several  states.  A  corporation  has  le- 
gal existence  only  in  the  state  of  its  crea- 
tion. It  may  be  permitted  to  do  business 
in  another  sovereignty,  or  it  may  be  entirely 
excluded  therefrom.  The  question  whether 
fl-uch  permission  shall  be  given  rests  wholly 
with  the  state  which  the  corporation  seeks  to 
enter  for  that  purpose,  and,  if  permission  is 
granted,  it  may  be  under  such  conditions 
and  regulations  as  the  state  shall  impose, 
providing  matters  of  a  Federal  nature  are 
not  affected  thereby,  without  invading  the 
riKhts  and  privileges  guaranteed  by  the  pro- 
visioD«  of  the  Coostitution  above  referred 
to;  for  it  is  settled  beyond  question  that  a 
corporation  is  not  a  citizen  within  the 
meaning  thereof.  Paul  v.  Fir^inia,  8 
Wall.  168,  10  L.  ed,  367;  Hooper  v.  Califor- 
nia, 1d5  U.  S.  648,  39  L.  ed.  297,  5  Inters. 
Com.  Rep.aiO,  15  Sup.  Ct  Rep.  207;  Wa- 
tera-Pierce  Oil  Co.  v.  Texas,  177  U.  8.  28, 
44  L.  ed.  657,  20  Sup.  Ct.  Rep.  518,  But  it 
is  urged  by  the  petitioner  that  the  United 
Stat^  Life  Insurance  Company  has  received 
its  liccDSe  to  do  business  in  this  Jurisdic- 
tion ;  that  the  petitioner  is  seeking  relief  in 
bis  personal  capacity  alone;  ajid  that  a  i-e- 
fuuU  to  grant  him  a  license,  as  requested, 
because  he  is  not  a  resident  of  this  state, 
wheii  the  law  provides  for  issuing  such  li- 
c«ti8e  to  a  resident,  is  an  abridgment  of  bin 
rights  and  privilegee  as  a  citizen  of  one  of 
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the  states  within  the  inhibition  of  the  Con- 
stitution. As  has  already  been  seen,  tbe 
condition  whereby  the  corporation  is  li- 
censsd  to  conduct  business  by  reudent 
agents  only  is  valid  and  binding  on  the  com- 

Cany  in  its  corporate  entity.  It  cannot  be 
SB  so  as  to  the  agents  of  tbe  company. 
People  V.  Forviota,  131  N.  Y.  478,  30  N.  E. 
4Q2.  To  license  an  agent  who  is  a  resident 
of  another  state  to  conduct  the  business  of 
a  foreign  insurance  corpcK'ation  in  this  stftte 
would  be  to  give  him  a.  right  to  msna^  the 
business  of  his  agency  in  a  way  prohibitr-* 
to  his  principal, — a  position  i"—- "— ►i'' 
with  tbe  governing  principles  oi  i-ne  law  ui 
agency,  ouch  a  license  to  a  nonresident 
agent  would  render  ineffective  the  condition 
in  the  license  to  the  company  requiring  it  to 
do  iia  business  1^  resident  agents.  In 
Hooper  v.  Caiifomta,  before  cited,  the  plain- 
tiff in  error  was  adjudged  guilty  in  the 
stete  court  of  the  misdemeanor  of  procuring 
for  a  resident  of  the  state  of  California  in- 
surance from  a  foreign  company  which  had 
not  complied  with  the  laws  of  that  state. 
It  was  contended  that  tbe  Penal  Code  of  the 
state  in  this  behalf  was  an  infringement  up- 
on the  interstate  commerce  clause  of  tlia 
Federal  Constitution,  and  in  violation  of 
the  14tb  Amendment,  within  the  meaning 
tk  the  clause  prohibiting  stetes  from  mak- 
ii^  or  enforcing  any  taw  which  shall 
abridge  the  privil^cs  or  immunities  (rf  citi- 
zens of  the  United  States.  The  court, 
speaking  through  Mr.  Justice  White,  said: 
"She  [Uie  state]  has  the  power,  if  she  al- 
lows any  such  companies  to  eater  her  con- 
fines, to  determine  tbe  conditions  on  which 
the  entry  shall  be  made.  And  as  a  necee- 
sajy  consequence  of  her  possession  of  these 
powers  she  has  the  right  to  enforce  any  oon- 
diUons  imposed  by  her  laws  as  prelimiii.ity 
to  the  transactJon  of  business  within  her 
conilnes  by  a  foreign  corporation,  whether 
tbe  business  is  to  be  carried  on  through  of- 
ficers or  through  ordinary  agente  of  the  com- 
pany; and  she  has  also  the  further  right  to 
prohibit  a  citizen  from  contracting  within 
her  jurisdiction  with  any  foreign  compajiy 
which  has  not  acquired  the  privilege  of  en- 
gaging in  business  therein,  either  in  its  own 
behalf  or  through  an  agent  empowered  to 
that  end.  The  power  to  exclude  embraces 
the  power  to  repilate,  to  enact  and  enforce 
all  legislation  in  regard  te  thin^  done  with- 
in the  territory  of  the  state  which  may  be 
directly  or  incidentally  requisite  in  order 
to  render  the  enforcement  of  the  conceded 
power  efficacious  to  the  fullest  extent,  sub- 
ject always,  of  course,  to  tbe  paramount  au- 
thority of  (he  Constitution  of  the  United 
States."  And  in  Noble  v.  Mitchell,  164  U. 
!.  367,  41  L.  ed.  472,  17  Sup.  Ct  Rep.  110, 
—a  case  on  writ  of  error  to  the  supreme 
court  of  Alabama, — the  action  was  to  recov- 
of  the  plaintiffs  in  error,  a  firm  nl  insur- 
ce  .tgents  in  that  state,  the  amu'iit  of  a 
loss  under  a  policy  of  inaurajice  procured 
bv  them  from  a  foreign  insunuKe  corpora- 
tion not  licensed  to  do  business  witbin  the 
state.  By  the  laws  of  that  state  any  person 
cting  as  nij;ent  for  a  foreign  insurance  com- 
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pany,  which  baa  Dot  received  a  license  per- 
mittinc  it  to  traiiBact  Buch  buaineaa  there- 

'   ,  is  liable  pergonaU;  to  any  holder  of  a 


p«riicv  .so  procured  for  any  loss  covered  by 
It.     The  court,  again  apeakinj    "  '    "' 

Justice  White,  after  referring 


king  through  Mr. 


Hooper  v.  Califorma  as  showing  the  power 
of  a  state  tn  determine  and  enforca  the  con- 
ditions on  which  such  a,  company  may  be 
permitted  to  come  within  its  territory  to 
transact  the  buainesB  of  insurance,  said; 
"It  inevitably  reBults  from  this  ruling  that 
the  state  of  Alabama,  in  virtue  of  the  power 
pOHSeaaed  by  it  of  excluding  foreign  Sre  in- 
surance corpo rations  from  its  jurisdiction, 
could  lawfully  punish  or  regulate,  by  the 
imposition  of  civil  liability  or  otherwise, 
the  doing  of  acta  within  the  territory  of  tha 
state  calculated  to  neutralize  and  make  in- 
affective  the  statute  which  prescritied  condi- 
tions upon  which  alone  the  right  existed  in 
&  forei^  iosuraace  corporation  to  do  busi- 
ness within  the  state."  Since  a  state  baa 
Ui«  right  thua  to  punish  or  regulate  the  do- 
ing of  acta  contrary  to  the  loroe  of  the  con- 
ditions imposed,  it  must  follow,  logically, 
that  it  may  refuse  to  license  &11  such  agents 
to  transact  business  in  the  state  for  such 
corporation,  as  are  not  within  the  purview 
of  the  conditions,  without  depriving  them  ot 
Miy  righta  under  the  constituUona]  provi- 
dona  named. 

Petition  ditmiaaed,  wiUi  coeta. 


Fred  H.  PEREY  tt  al. 
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B:at«tea  ot  a  debtor  and  hla  wlf«  by 
cullrFtlea,  except  her  rlKht  ot  Bar- 
rlvorahlp.    paas    Irr    hln     ■■■iBBuent 

of  all  hla  estiite,  real  and  personal,  for  tbe 
tKoelt  ot  cTvdltors,  aadvr  statutes  making 
everytbiDg  pass  wbich  might  be  taken  In  ei- 
eratlon  ngalnnt  b[m.  and  providing  that 
neither  the  wife's  aeparate  property  nor  Its 
products  aboil  be  liable  lor  hla  debts. 

(Anguat  21,  1002.) 

APPEAL  by  complainant  from  a  decree  of 
the  Washington  County  Cbajicery  Court 
dismissing  a  biH  filed  to  reach  property  al- 
l^^d  to  belong  to  plaintiff's  assignee.     Re- 

The  facts  are  stated  in  the  opinion. 
Mfstra.  John  H.  Senter  and  DilUsc- 
kam,  Hnae,  *  Howland,  for  appellant: 

The  orator,  assignee,  has  a  right  to 
charge,  not  only  the  right  of  survivorship 
existing  in  Fred  H.  Perry  at  the  time  of  the 
insolvency  proceedings,  hut  he  has  the  right 
in  this  proceeding  to  charge  the  use  and  oc- 
cupation, rents  and  profits,  of  the  real  es- 
tate in  question  during  tlie  time  of  the 
Joint  lives  of  Fred  H.  Parry  and  hia  wile. 


Cortnth  T.  Emery,  63  Tt.  50S,  tS  Atl. 
018 ;  Nilei  v.  BaU,  04  Vt.  4G3,  26  Ail.  479; 
Bafeor  7.  Kilgore,  14S  U.  S.  487,  tub  Mon. 
NeiUon  v.  Kitgin^e,  36  L.  ed.  TSB,  12  Sup. 
Ot.  Rep.  043;  Bennett  v.  Child,  10  Wis.  362, 
3S  Am.  Dec.  682. 

Mctara.  H.  O,  ahBfUeff  and  G.  W. 
Wins,  for  appellees: 

The  powers  of  an  assignee  in  insolvent^ 
are  strictly  limited  by  statute. 

Vt.  Stat.  2141,  2142. 

Neither  the  fee  nor  the  usufruct  of  real 
estate  deeded  to  man  and  wife  jointly  can 
be  taken  in  execution  for  t^  sole  debts  of 
the  husband. 

Ourinth  v.  Emery,  63  Vt.  SOS,  22  AtL  618 ; 
Baker  v.  Stexcart,  40  Ean.  442,  2  L.  R.  A. 
434,  IB  Pac.  804  i  BroicwuM  v.  HnU,  18  Vt. 
309,  42  Am.  Dec  617;  Chandler  t.  Cheney, 
37  Ind.  391. 

Wataoa,  J.,  delivered  the  opinion  of  the 

Before  and  at  the  time  of  the  filing  of  the 
petition  in  inaolvency  Uie  real  eatate  in 
question  was  held  by  the  defendants  Prod 
H.  Perry  and  ICdna  A.  Ferry,  hia  wife,  as 
tenants  by  entirety.  It  included  their 
homestead.  No  claim  is  made  that  the 
property  was  thus  held  in  fraud  of  credit- 
ors, but  it  is  contended  that,  exclusive  of 
the  right  of  homestead  and  the  right  of  sur- 
vivorship in  Edna  A.,  the  property  passed 
to  the  assignee  under  the  assignment  to  him 
of  the  estate  of  the  debtor,  l>ed  H.,  in  the 
insolvency  proceedings.  The  assignnient 
conveyed  to  the  assignee  all  the  estate,  real 
and  personal,  of  said  debtor,  except  such  as 
was  by  law  exempt  from  attachment ;  and  it 
vested  in  the  assignee  all  the  property  of 
said  debtor,  real  and  personal,  which  he 
could  have  lawfully  sold,  assigned,  or  con- 
veyed, or  which  might  have  been  taken  on 
execution  upon  a  judgment  againat  him  at 
the  time  of  the  filing  of  the  petition.  Vt. 
tjtnt.  201)0,  2098.  By  Rev.  Lawa,  2324,  the 
rents,  issues,  and  products  of  the  real  estate 
of  a  married  woman,  and  moneys  and  obli- 
gations  arising  from  tbe  sale  of  such  real 
estate,  and  the  interest  of  her  husband  in 
her  right  in  reaJ  estate  which  belonged  to 
her  before  marriage,  or  which  she  acquired 
by  gift,  grant,  devise,  or  inheritance  during 
coverture,  were,  during  coverture,  exempt 
from  attachment  or  levy  of  execution  for 
the  sole  debts  of  the  husband,  except  that  the 
annual  products  could  be  attaebed  or  levied 
upon  for  certain  debts  therein  specified.  In 
Corinth  v.  Emery,  63  Vt  606,  22  Atl.  618. 
decided  in  1S91,  upon  which  defendants 
rely,  estates  by  entireties  were  held  to  be 
within  the  scope  of  the  provisions  of  tjiis 
section,  and  that  the  eatate  of  the  wife,  ajid 
her  husband'a  interest  therein,  in  her  right, 
were  protected  from  the  husband's  sole  cred- 
itors. By  Rev.  Laws,  2325,  no  conveyance 
made  during  coverture  by  the  hnaband  of 
Buch  renta,  issues,  and  products,  or  of  an  in- 
terest in  such  real  estate,  as  are  mentioned 
in  I  2324,  was  valid  unless  the  same  was  by 
de«d  executed  by  the  wife  jointly  with  hira. 
Peok  T.  Walton,  26  Vt,  82.     By  tbe  reviaion 
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nf  the  statutes  Id  1SS4  the  law  in  this  rc- 
gnrd  n-ns  repealed,  unless  it  can  be  said 
thnt  some  of  the  proviaiona  of  those  ser- 
tiona  were  retained  in  Vt.  SUt.  2640,  2647. 
The  former  aection  has  no  application  to  the 
caw  at  h«r.  It  provides  only  that  a.  mar- 
ried woman  shall  not  become  surety  for  her 
husband's  dobts  except  by  way  of  mortgage, 
nor  convey  or  mortage  ber  real  estate  ex- 
cept by  deed  duly  executed  by  herself  and 
hnshnnd.  The  latter  section  provides  that 
all  personal  property  and  rights  of  actioD 
acquired  )>y  a  woman  before  coverture  or 
during  coverture,  except  by  gift  from  her 
busband,  shall  be  held  to  her  sole  and  Repa- 
rate  use:  and  neither  a  wife's  separate 
property,  nor  the  renta,  isaues,  income,  and 
products  of  the  same,  shall  be  subject  to  the 
disposal  of  her  husband,  or  liable  for  his 
debtti.  These  provisions  rclat«  solely  to  the 
•vife's  separate  property  and  the  rents,  is- 
sues, income,  and  products  of  such  property. 
Re  Selaon,  70  Vt.  130,  311  Atl.  750.  That 
case  was  an  appeal  by  the  testator's  daugh- 
ter and  her  husband  from  a  decree  of  the 
Krbbate  court  establishing  the  wilt.  It  was 
card  on  motion  to  dismiss  the  appeal  as  to 
the  husband  an  the  ground  that  he  improp- 
erly joined  therein.  The  testator  was  the 
owner  of  real  estate  at  the  time  of  his 
death.  It  was  contended  in  support  of  the 
motion  that  by  Vt.  Stat.  2fl47,  the  wife  was 
vested  with  the  right  to  hold  a1!  her  real 
estate  to  her  sole  and  separate  use ;  while 
a^inst  it  the  contention  was  that  this  sec- 
tion relatud  solely  to  personal  property.  It 
was  held  that  any  real  estate  which  the 
wife  might  take  as  heir  of  the  tentatAr 
troutd  not  be  her  separate  property,  and 
thnt  her  husband  would  he  entitled  to  the 
rente  and  profits  of  it  during  coverture; 
hence,  that  he  properly  joined  in  the  ap- 
peal. To  reach  this  decision  it  must  also 
have  been  held  that  the  rente  and  profitB  of 
such  real  estate  were  not  within  tlie  provi- 
BJonFi  of  thnt  section  of  the  statute.  The 
Mime  section  whs  recently  under  considera- 
tion in  the  United  States  district  court, 
Wheeler,  J.,  in  fie  Rooney,  109  Fed,  BOl,— 
a  case  in  some  respects  very  anaJogous  to 
the  one  at  bar.  The  question  there  wan 
whether  the  products  of  the  wife's  land, 
conveyed  to  her  without  limitation  as  to 
use,  passed  to.  the  trustee  in  bankruptcy  of 
her  husband  as  a  part  of  his  estate.  It  wa** 
held  that  the  land  was  not  her  separate 
property,  and  that  the  products  thereof 
were  a  part  of  the  husband's  estate,  which 
pa<!sed  M  the  trustee.  Nor  la  the  case  of 
IVilea  v.  Bail,  64  Vt.  463,  26  Atl.  476,  an 
authority  to  the  contrary;  for  the  only 
question  therein  raised  or  determined  is  the 
constitutional  one  of  the  power  of  the  Icgia. 
lature  to  relieve  the  products  of  the  wife's 
real  estate  from  liability  for  the  husband's 
debts  previously  contracted.  The  wife's 
real  estate,  not  her  separate  property,  and 
the  rents,  issues,  income,  and  products  of 
the  same,  stand  as  at  common  law,  and  1^ 
it  the  hnnband'a  ri^ht  of  disposal  must  be 
determined.  The  rights  of  his  creditors 
therein  rest  upon  the  common  law,  together 
£9  L.  R.  A. 


with  the  provisiona  of  1  1814,  Vt.  Stat.,  to 
which  reference  is  again  made  farther  on. 

All  estate  by  entirety  is  held  by  the  hus- 
band and  wife  as  one  person,  and  under  one 
title.  The  grant,  gift,  or  devise  creaUng 
the  estate  operates  in  such  a  manner  as  to 
give  each  the  whole,  and  each  is  seised  of 
th»  whole  with  a  continuance  of  the  estate 
in  the  survivor.  Oormth  v.  Emery,  63  Vt. 
50(1,  22  Atl.  618.  It  is  not  her  separate 
property,  for  she  is  without  the  essential 
characterizii^  feature  of  holdingit  to  her  sole 
use  to  the  exclusion  of  the  marital  rights 
nf  her  husband.  Frary  v.  Booth,  37  Vt,  78 ; 
Haci-c((  v.  Moxley,  08  Vt,  210,  34  Atl.  949; 
CvTiiii  V.  Siinpion,  72  Vt.  232,  47  Atl.  829. 
In  hackf.tt  \.  Moxlcy  the  real  estate  in 
((upition  was  held  by  the  wife  in  fee  at  the 
time  of  her  marriage,  but  not  as  her  sepa- 
rate property.  It  was  held  that  at  common 
law,  liy  her  marriage,  the  husband  took  a 
freehold  estate  therein,  and  was  entitled  to 
the  rents  and  proflts  during  coverture.  See 
also  Be  Helton,  70  Vt.  130, 39  Atl.  750.  That 
the  husband  may  convey  such  an  estate  by 
his  sole  deed,  when  there  i»  no  statute  to 
prevent,  is  beyond  question.  Knappen  v. 
Wootiliir,  Brayton  (Vt.)  50:  Bruce  v. 
Thompson.  2(1  Vt.  741.  And  the  same 
stands  charged  with  his  debts  and  demands, 
and  may  be  taken  in  execution  therefor  at 
the  election  of  the  creditor,  unleas  the  debt- 
or, hi^  ajrent  or  attorney,  exposes  and  ten- 
ders personal  estate  sufficient  to  satisfy  the 
erecutiOD  and  chnrpes.  Vt.  Stnt.  1814 ; 
MaUrtcks  v.  SleamH,  0  Vt.  ,t28i  Hyde  r. 
namey.  17  Vt.  280,  44  Am.  Dee.  335.  The 
rule  of  common  law  that  the  husband,  b;- 
(he  marriage,  ncmiires  n  freehold  interpni, 
during  the  joint  lives  of  himiielf  and  wifii, 
in  all  the  real  estate  of  which  she  was  neixed 
at  the  time  or  may  become  seised  during 
coverture,  not  to  her  separate  use,  is  baite<1 
upon  the  theory  that  the  husband  and  wife 
arc  as  one  person  In  law,  and  that  the  hus- 
band contains  within  himself  the  entire  te- 
gftl  (existence  of  both.  Buran  says  that 
when  a  woman  "took  husband  she  had  no 
scnarate  property,  but  the  whole  power  was 
lodi,'ed  in  the  huaband,  and  they  were  reck- 
oned as  one  in  interest.  Therefore  the  hus- 
band had  the  right  of  possession,  and  the 
wife  the  right  of  propriety ;  or,  in  other 
words,  the  husband  was  seised  in  the  right 
of  his  wife."  3  Bacon,  Abr,  title  Discontin- 
uance. This  rule  is  equally  applicable  to 
estates  by  entirety  as  to  those  where  the 
fee  is  in  the  wife  alone.  By  it  he  takes  thp 
possession  and  usufruct  of  her  rp,al  estate 
durini;  coverture  as  marital  rights,  which 
rights  are  not  dimini^ed  or  abated  by  rea- 
son of  his  own  interest  in  the  same  property 
as  a  tenant  by  entirety.  Tlie  two  interests 
arc  from  diiTercnt  sources,  are  distinct  in 
nature,  and  neither  is  a  reatriction  upon 
the  other.  The  husband  has  the  right  of 
possession  and  control  of  property  so  owned 
by  himself  and  wife  for  their  joint  lives, 
and  he  niny  convpj-,  leane.  or  encumber  it  by 
mortgage  for  the  snme  period.  It  is  also 
siit'ject  to  att.iclinicnt,  and  niuy  be  taken  on 
execution   by   his  creditors.     In   Corinth   v. 


Vbrmoht  Suphkhi!  Codbt. 


Ado., 


Bnurji  it  in  said  that  "such  an  estntf  is  the 
r«al  OBtat«  of  a  married  woman,  atlhoueh 
her  husband  is  joined  with  her  in  the  title. 
It  is  the  real  estate  of  each."  In  the  sume 
way  it  is  the  rcul  estate  of  the  huabiind,  and 
he  owna  it  in  his  own  right.  If  he  is  con- 
■Idered  93  holding  it  in  the  right  of  his 
wife,  he  then  haa  a  freehold  estate,  which 
be  holdit  in  his  onn  right  as  hus1>a.nd  for 
hia  own  life,  payioK  no  rents  therefor.  Let 
it  be  either  v&j;  nis  estate  is  within  the 
provihiona  of  V't.  Stat.,  1814,  and  subject  to 
attaeiiment  and  execution  for  his  dehlH. 
Mattocks  V.  Steams,  9  Vt.  326;  Brotmson 
V.  null,  IC  Vt.  309,  42  Am.  Dec.  617;  Bruce 
V.  Thompmn,  20  Vt.  741.  The  rights  and 
powers  of  olieniLtian  in  the  huaband,  and 
nf  attachment  and  levy  of  execution  in  his 
creditora,  are  limited  anlj  bj  the  wife's 
contingent  right  to  the  property  or  income 
by  Hun'ivoreliip.  This  right  shf  takes,  not 
ns  a  new  acquisition,  but  under  the  originaJ 
limitation,  and  neither  the  husband  nor  hii 
creditors  ean  deprive  her  of  it.  It  is  laid 
down  BH  an  incident  to  such  a  tenancy  that 
neither  the  husband  nor  wife  can  alien  the 
testate  without  the  consent  and  concurrence 
of  the  other,  and  that  he  cannot,  by  his  sole 
conveyance,  devest  her  estate.  But  this 
mcMOS  only  that  the  husband  cannot  alien 
the  eatnte  so  as  to  prevent  the  wife's  talc- 
ing the  whole  after  his  death  in  case  she 
survlTes  him.  In  Wa«hbum  v.  Burnt,  34  N. 
■I.  L.  IS,  it  is  said:  "It  is  true  that  the 
hustrand  cannot  alien  any  part  of  the  estate 
which  he  holds  in  the  same  right  with  his 
wife.  To  do  that  would  be  to  sever  its  uni- 
ty, and  thus  destroy  its  peculiar  character- 
istics. The  reason  he  cannot  do  this  is  be- 
cause it  would  convert  the  est&te  into  a  ten- 
ancy in  common,  and  defeat  the  right  of 
nurvivoitihip.  But  the  husband  has  an  in- 
terest which  does  not  flow  from  the  unity 
of  the  CEtate.  and  in  which  the  wife  has  no 
concern.  He  is  entitled  to  the  nue  and  poR- 
ncssion  of  the  property  during  the  joint 
lives  nf  himself  and  wife.  During  this  pe- 
riod the  wife  has  no  intercat  in  or  control 
over  the  pi-operty.  It  is  no  invasion  of  her 
rightH,  therefore,  for  him  to  dispose  of  it  at 
his  pleasure.  The  limit  of  this  right  of  the 
husband  is  that  he  cannot  do  any  act  to  the 
prejudice  of  the  ulterior  rights  ot  the  wife." 
The  principles  here  laid  down  are  supported 


l^  our  own  dedaiona  as  far  as  they  involve 
nimilar  questions  at  common  law.  flrotrti- 
son  V.  Hull,  16  Vt.  309,  42  Am.  Dec.  BIT; 
DaviK  V.  Davis.  30  Vt,  440;  Corinth  v.  Em- 
ery,  63  Vt,  505,  22  Atl.  618.     And  they  ■ 


Ro  far  as  they  have  been  controlled  by  stat- 
utes. Den  ex  dcm.  Wyckoff  v.  Gardner,  20 
N.  .J.  I-.  5Se,  45  Am,  Dec.  388 ;  Pray  v, 
Blcbbina,  141  Mass.  219,  65  Am.  Rep.  462. 
4  S.  E.  B24;  Bertlea  v.  Nunan,  92  N.  Y.  162. 
44  Am.  Rep.  361 ;  Fairohild  v,  Chatttlleuj:. 
1  Pa.  170.  44  Am.  Dec.  117;  Barber  v.  Bat- 
ii«,  15  Wend.  615;  Bennett  v.  Child,  16 
Wig.  302,  88  Am.  Dec.  692;  imea  v.  Nor- 
innn.  4  Sneed,  083,  70  Am.  Dec.  266;  Hall 
V.  Ftijihen*,  05  Mo.  670,  27  Am.  Rep.  302; 
Hitcs  V.  Fifher,  144  N.  Y.  306,  30  L.  R.  A. 
305,  39  N.  E.  337 ;  Buttbtr  v.  Rotenhlatk. 
42  N.  J.  Eq.  661,  69  Am.  Rep.  62,  9  Atl. 
696;  Frtmok  v,  ifehoit,  56  Pa.  280;  Waah- 
btit-n  V.  Bnm»,  34  N.  J.  L.  18.  There  is 
nothing  in  the  caae  touching  the  homestead 
which  takes  it  out  of  the  general  proviaiona 
of  the  law  upon  that  subject.  It  follows, 
therefore,  that,  exclusive  of  the  right  of 
homcBtend  and  the  right  of  survivorship  in 
the  wife  as  tenant  by  entirety,  the  property 
in  question  passed  to  the  assignee  by  the 
assignment  of  the  husband's  Mtate  under 
the  insolvency  law. 

The  deed  given  to  ShurtlefT  by  the  hua- 
hnnd  alone  subsequent  to  the  assignment 
conveyed  nothing.  As  to  the  homestead  it 
wan  void  [Martin  v.  Harrington,  73  Vt 
198,  60  Atl.  1074),  and  as  to  the  richt  of 
BurvlvoTship  in  the  wife  it  was  without 
force.  Beyond  this  there  was  no  property 
in  the  hiUbajid  to  convey.  All  else  had 
passed  to  the  assignee  under  the  assignment. 
Since  ShurtlefT  took  no  property  or  proper- 
ty rights  under  the  deed  to  him.  he  conveycil 
none  by  his  deed  to  the  wife.  The  mort- 
gngc  to  Towe,  executed  by  both  huaband  and 
wife,  constitutes  an  encumbrance  on  the 
homestead  and  on  the  wife's  right  of  sur- 
vivorship, but  beyond  this  it  also  is  with- 
out fori*. 

Pro  forma  decree  digmigting  the  bill  re- 
I'ersfd.  and  cause  remanded,  with  mandate 
that  decree  be  rendered  for  the  orator  ac- 
cording to  the  views  here  expressed.  L«t 
the  costs  below  be  there  determined. 
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Note. — Aa  to  llmltntlon  ot  boors  ot  work  tor 
women,  aee  also,  to  cbls  series.  RItcble  v.  Peo- 
ple (IIL)  29  U  B.  A.  TO  1  and  Wenbam  v.  State 
(Hsti.)   BS  L.  R.  A.  825. 

Ma  to  statutory  llmllatloD  of  hours  of  labor 
Benernlly.  see  People  v.  Fhjte  (N.  Y.)  16  L.  S. 
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Co.  (Neb.)  24  L.  R.  A.  T02 :  gtate  r.  McNally 
(La.)  30  L.  R.  A.  ess :  Holden  v.  Hardy  (Utab) 
ST  L.  B.  A.  IDS,  Affirmed  In  189  U.  B.  8«6.  42 
L.  ed.  T80;  State  v.  Holden  (Utah)  37  L.  R.  A. 
108:  Short  t.  Bullion.  B.  A  C.  Hla.  Co.  (Utah) 
4S  L.  B.  A.  603 ;  and  Sa  llorgao  CColo.)  4T  I- 
U.  A.  S3. 


.:b>  Google 
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Buchanan. 
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aiwUiiiing  a  demurrer  to  an  informatimi 
fihRTging  defendant  with  violBtion  of  a  stat- 
ute regulfttiug  the  bours  of  etnplrTment  of 
femalea.     ifotwraed. 

Tbe  facta  are  stated  in  the  opinion. 

ilr.  Walter  S,  Fwltom,  for  appellant; 

By  the  general  police  power  of  the  state. 
persons  and  property  are  subjected  to  all 
kinds  of  restrainta  uid  burdens  in  order  to 
secure  tbe  geoeral  comfort,  health,  and 
proeperity  of  the  state;  of  the  perfect  ri^ht 
of  the  legislature  to  do  which  m  question 
ever  was,  or  upon  acknowledged  general 
principles  ever  can  be,  made. 

TkorjHi  r.  Rutland  A  B.  R.  Oa.  27  Vt.  149, 
<I2  An.  Dec.  626;  Cooley,  Coast.  lim.  p. 
706. 

The  right  of  contract  is  subordinate  to 
Any  legisTative  enactment  which  has  for  its 
object  the  comfort,  safet}',  or  welfare  of  so- 

Cooley,  Const.  Lim.  p.  708;  Holdmt  v. 
Hardg,  1R9  U.  8.  391,  42  L.  ed.  790,  18  Sup. 
Ot.  Rep.  363;  Com.  v.  Hamilton  Mfg.  Co. 
12U  Mass.  3B3;  Parker  ft  W.  Public  Health 


TIHI.  18  Sup.  Ct.  Rep.  383 ;  Com.  v.  Beatty, 
15  Pa.  Super.  Ct.  6;  Short  v.  Ballion-Bec'c 
,£  C.  Win.  Co.  20  UUh,  20,  45  L.  R.  A.  603, 
57  Pac.  720;  itobilf  v.  Taille,  3  Ala.  140, 
:te  Am.  Dec.  441 ;  Stale  v.  Peel  Splint  Coal 
Vo.  30  W.  Va.  SD2,  17  L.  R.  A.  3B6,  16  S.  E. 
lUOO;  State  v.  Whitaker,  160  Mo.  59,  60  8. 
W.  1071. 

The  act  is  in  no  senae  class  or  special  leg- 
islation. 

Sutherland,  Stat.  Constr.  {  121 1  28  Am. 
i  Eng.  Enc.  Iaw,  p.  148 ;  Brooks  v.  Hj/de, 
37  Gal.  306;  State  ex  rel.  Oblinger  v. 
Upaude,  37  MJOtt.  322,  34  N.  W.  164; 
Whcel-yr  t.  Philadelphia.  77  Pa.  338;  Com. 
V.  Bilbiide  Goal  Co.  22  Ky.  L.  Rep.  559,  68 
S.  W.  441 ;  flcAmaia  v.  Woofey,  57  N.  J.  Eq. 
304,  43  L.  R.  A.  86,  41  Atl.  939;  Allo- 
pathic State  Bd.  of  Medical  Esaminert  v. 
Fotrler,  SO  La.  Ana.  1368.  24  So.  S09;  Slate 
V.  ,Vc(™n,  52  Ohio  St.  88,  26  L.  R.  A.  317, 
3D  N.  E.  22:  State  v.  Smith,  68  JTinn.  35, 
25  L.  R.  A.  769,  50  N.  W.  645. 

JfcssTR.  PreotoB,  Carr,  A  GUman  for 
ropondent. 

Stuibar,  J.,  delivered  the  opinion  of  the 

This  case  involves  the  cooBtitutionality 
of  a  law  enacted  by  the  legislature  of  1901 
<Sc8s.  I.awB.  p.  118),  entitled  "An  Act  to 
Regulate  and  Limit  the  Hours  of  Employ- 
n>ent  of  Females  in  Any  Mechanical  or  Mer- 
cantile Eiitnblishment,  Laundry,  Hotel,  and 
Restaurant;  to  Provide  for  Its  Enforcement 
and  a  Penalty  for  Its  Violation."  Section 
1.  tlie  subject  of  this  discussion,  is  as  fol- 
lows; "Tiiat  no  female  shall  be  employed 
in  any  median ical  or  mercantile  establUh- 
nient.  Inundi-y,  hotel,  or  restaurant  in  this 
Mtatr  more  than  teo  hours  during  any  day. 
The  hours  of  work  may  be  so  arranged  as 
50  L.  R.  A. 


to  permit  the  employment  of  females  at  any 
time  BO  that  they  shall  not  work  more  than 
ten  hours  durjiw  the  twenty-four."  Sec- 
tion 3  provides  that  "any  employer,  over- 
seer, superintendent,  or  other  agent  of  any 
siKh  employer  who  shall  violate  any  ot 
the  provisions  of  this  act,  shall,  upon  con. 
viction,  he  fined,"  etc.  Tbe  information 
charged,  in  substance,  the  violation  of  this 
law.  To  this  information  a  demurrer  was 
interputted  upon  the  ground  that  no  offense 
was  charged,  which  derourrer  was  sustained 
by  tbe  court.  From  such  ruling  and  the 
judgment  following  this  appeal  is  taken. 

l^is  act  cannot  be  held  to  be  special  leg- 
islation, and,  if  it  is  obnoxious  to  the  Con- 
stitution at  all,  it  is  so  because  it  is  an  ar- 
bitrary restriction  upon  tbe  fundamental 
rif;lit  of  the  citizen  (a  woman  in  this  case) 
to  contract  her  labor,  thereby  violating  |  3 
of  article  1  of  the  state  Constitution,  which 
provides  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  proo- 
ess  of  law.  It  may  be  conceded  without 
discussion  that  a  citizen's  Hght  to  contract 
his  or  her  labor  is  a  valuable  property 
right,  which  cannot  be  restricted  b^  the  1^ 
islature,  unless  such'  restricti<H)  is  neces- 
sary in  the  proper  exercise  of  tbe  police 
power  of  the  state.  Courts  and  law  writ- 
ers have  found  it  difficult  to  furnish  an  ex- 
act defiaitiott  of  the  term  "police  power," 
or  to  define  its  boundaries,  and  no  other 
subject  has  been  the  source  of  so  much  im- 
portant and  earnestly  contested  litigation, 
lor  tbe  citizen  is  jealous  of  what  he  consid- 
ers to  be  his  inalienable  lighte,  and  strenu- 
ously resists  any  encroachment  upon  his 
liberty:  while  the  state,  with  its  solicitude 
for  the  welfare  of  society  at  large,  frequent- 
ly  finds  it  necessary — or  at  least  thinks  it 
does — to  lay  a  restraining  hand  upon  what 
i«  deemed  by  the  citizen  his  private  rights. 
Black  stone's  definition  of  this  power  in, 
'llie  due  regulation  and  domestic  order  of 
the  kingdom,  whereby  the  inhabitants  of 
the  state,  like  members  of  a  well-governed 
family,  are  bound  to  conform  their  general 
behavior  to  the  rules  of  propriety,  good 
neighborhood,  and  good  manners,  and  to  be 
decent,  industrious,  and  inoffeDsive  in  their 
respective  stations."  It  has  also  been  de- 
fined as  a  general  system  of  precaution  for 
the  prevention  either  of  crime  or  of  calami- 
ties. It  has  been  said  to  be  the  ^at  power 
of  necessity  in  the  administration  of  gov- 
emmental  affairs.  It  is,  in  short,  that 
power  which  enables  tbe  state  to  promote 
and  protect  the  health,  welfare,  and  safety 
of  society ;  and  it  is  essential  to  the  very  ex- 
istence  of  government  that  all  property 
should  be  held  subject  to  such  reasonable 
limitations  and  restrainta  in  its  enjoyment 
fls  will  preclude  it  from  acting  injuriously 
upon  the  public  welfare.  Co<tceding  that 
nn  arbitrary  exercise  of  the  legislative  will, 
which,  under  the  guise  of  a  police  power, 
restricts  constitutional  righta,  cannot  be 
maintained,  wc  arc  of  the  opinion  that  the 
net  in  question  was  a  legitimate  exercise  ot 
the  police  power  of  the  state,  enacted  for 
tne  welfare  of  aoeiet7  at  large,  and  is  there- 
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fore  constitutional.  On  this  subject  the 
authorities  are  aomewhat  divided,  though 
vn  tb'nk  the  great  weight  of  modern 
thoritj  sustains  statutes  similar  to  the 
under  con  side  raticm.  The  case  of  Seattle 
y,  Bmi/th,  22  Wash.  327,  GO  Fac.  1120,  U 
cited  to  sustain  the  theory  of  the  uoconsti- 
tutionalitj  of  this  act.  That  was  a  per 
curiam  opinion,  without  any  discuasion  of 
the  principles  involved,  and,  while  it  cited 
with  comiuendatioa  the  case  of  Re  Morgai 
26  Colo.  416,  47  L,  R.  A.  62,  68  Pac.  107 
on  the  subject  under  discussion,  the  real 
point  decided  in  Seattle  v.  Smyth  was  that 
on  ordinance  which  makes  it  unlawful  foi 
nny  contractor  upon  any  of  the  public 
works  of  the  state  to  require  or  permit  any 
day  laborer  or  mechanic  to  work  more  than 
eight  hours  in  any  one  calendar  day  was 
uncuiMititutional,  on  the  ground  that  it  in- 
terfeTc<l  with  the  right  of  persons  to  con- 
tract with  rpference  to  their  services.  We 
think  that  all  authority  sustains  this  doc- 
trine; but  that  and  similar  cases  are  not  in 
point  here,  although  the  case  cited,  viz., 
Re  Morgan,  26  Colo,  415,  47  L.  R.  A,  52,  58 
Pac.  1071,  did  hold  that  a  statute  of  the 
character  under  discnaaioo  here  was  uncoi 
stitutional,  on  the  ground  that  the  polii 
power  could  not  extend  beyond  eases  where 
the  injury  was  sustained  1^  the  public,  and 
not  by  the  individual  in  question.  White 
this  proposition,  in  the  abstract,  is  probably 
true,  it  IS  not  practically  stated,  for  practi- 
cally, under  our  system  of  government,  no 
one  citizen  stands  segregated  entirely  from 
the  citizens  at  large,  but  that  which  has  a 
deleterious  etTect  on  one  citizen  to  some  ex- 
tent deleterioiusly  affects  others.  In  any 
event,  this  court  in  Ak  JAm,  v.  Territory,  1 
Wash.  156,  9  L.  R.  A.  396,  24  Pac.  588,  took 
the  opposite  view  on  that  questic»>  from  the 
Colorado  court.  Ah  Lim  was  indicted  for 
violating  a  statute  which  provided  that  any 

Ccrson  or  persons  who  shall  snvdce  or  in. 
ale  opium  shall  be  deemed  guilty  of  a  mis- 
demeanor luid  it  was  contended  that,  inas- 
much as  the  bad  effects,  if  any,  of  such  an 
indulgence,  were  visited  only  upon  the  per- 
son who  inhaled  ift  smoked  the  opium,  it 
was  not  within  the  pcdice  power  of  the  state 
to  prohibit  such  smdcing  or  inhaling,  on  the 
ground  that  it  was  interfering;  with  inalien- 
able rights, — t!ie  right  that  every  man  had 
to  do  what  he  would  with  his  own  which 
would  not  interfere  with  the  reciprocal 
rights  of  others.  In  that  ease  no  special 
constitutional  limitation  or  inhibition  was 
pointed  out  with  which  the  law  was  in  coo- 
Hict.  The  contention  was  based  upon  the 
hroad  ground  that  the  right  to  liberty  and 
the  pursuit  of  happinexa  was  violated,  and 
this  court  held  that  whether  the  habit  was 
detrimpntal  to  either  the  moral,  mental,  or 
physical  well-being  of  one  of  its  citiKcns  to 
such  an  extent  that  be  was  liable  to  become 
<\  burden  upon  society  was  a  question  to  be 
put  on  foot  hy  the  legislature,  and  a  ques- 
tion to  be  det«rmined  by  the  lef^islature ; 
!ind  that,  granting  that  it  was  a  proper  sub- 
ject for  legislative  enactment  and  inquiry, 
no  limit  or  control  could  be  placed  on  the 
69  L.  R.  A. 
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legislative  discretion.  In  Ritchie  • 
file,  155  III.  98,  2U  L.  R.  A.  79,  40  N.  j::.  «o«, 
it  was  held  that  an  act  prt^ibiting  the  em- 
ployment of  females  in  aay  factory  or  work- 
°hop  for  more  than  eight  hours  a  day  was 
'inconstitutionat.  aa  it  was  an  arbitrary  re- 
striction upon  the  fundamental  right  of 
the  citiien  to  control  his  or  her  own  time 
nnd  faculties,  and  a  substitution  of  the  leg- 
islative judgment  for  that  of  tlie  employer 
and  employee  in  a  matter  about  which  they 
were  competent  to  agree  with  each  other. 
This  is  the  only  case  cited  to  us.  or  that  we 
have  been  able  to  iind,  in  which  an  act  of 
this  kind  is  decided  to  be  unconstitutional 
by  a  court  of  last  resort.  But  we  are  not 
inclined  to  follow  the  reasoning  of  the  court 
in  that  case,  although  it  is  well  considered 
and  ably  presented.  But  some  of  the  eases 
that  it  cites  to  sustain  the  contention  that 
the  law  was  invalid  do  not  seem  to  us  to 
hear  out  the  contention.  For  in<itance,  Ej> 
parte  Kuback,  85  Cal.  274,  9  L.  It.  A.  432. 
24  Pac.  737,  where  it  was  held,  as  it  is  uni- 
versally held,  that  an  ordinance  making  it 
a  misiletneanor  for  any  contractor  to  em- 
ploy any  person  to  work  more  than  eight 
hours  a  day,  where  the  work  was  to  be  per- 
formed under  any  contract  with  the  city, 
WHS  unconstitutional.  The  court  in  that 
case  specially  distinguished  this  kind  of  a 
case  when  it  said:  "If  the  services  to  be 
performed  were  unlawful,  or  a;^ii9t  pub- 
lic policy,  or  the  employment  were  such  as 
might  be  unfit  for  certain  persons, — as,  for 
eiample.  females  or  infants. — the  ordinance 
might  be  upheld  as  a  sanitary  or  police  reg- 
ulation." In  referring  to  the  case  of  Ah 
Lim  V.  7Viri(opi/,  1  Wash.  150,  9  L.  R.  A. 
3t>5,  24  Pac.  58H.  it  was  said  by  the  Illinois 
court:  "I.««-s  restraining  the  sale  and  use 
of  opinm  and  intoxicating  liquor  have  been 
sustained  as  valid  under  the  police  power. 
.  .  .  Undoubtedly  the  public  health, 
tvelfare,  and  safety  may  be  endangered  by 
the  general  use  of  opium  an<l  intoxicating 
ilrinPs.  But  it  cannot  be  snid  that  the 
same  consequences  are  likely  to  flow  from 
the  mannfacture  of  clothing,  wearing  appar- 
el, and  other  similar  articles."  It  must  be 
borne  in  mind  that  Ah  Lim  was  not  indict- 
ed for  procuring  others  to  smoke  opium,  but 
for  smoking  himpelf,  and  we  hardly  see  how 
the  question  of  what  the  consequences  would 
he  from  the  manufacture  of  clothing  or 
wearing  apparel  could  affect  the  question  of 
prohibiting  the  employment  of  females  in 
the  factory  or  workship  where  these  articles 
were  made.  He  statute  was  enacted,  not 
because  the  manufacture  of  clothing  or 
wearing  apparel  had  any  bad  effect  upon  so- 
ciety, but  l)ecause  the  employment  of  women 
for  more  than  eight  hours  a  day  in  that 
character  of  work  would  have  a  deleterious 
effect  upon  the  employees,  and  in  a  degree 
upon  socie^.  In  opposition  to  the  doctrine 
iLunounced  in  Ritohie  v.  People,  it  waa  held 
bv  the  supreme  court  of  Massachusetts  in 
€om.  V.  Hamilton  ilfg.  Co.  120  JIass.  383, 
that  a  statute  prohibiting  the  empli^ment 
of  women  laboring  in  any  manufacturing 
establishment  more  than  sixty  hours  pel 
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w«ek  yiolated  no  rigbt  preserved  under  the 
Constitution  to  aoy  imUvidual  citizen,  and 
Uiat  euch  an  act  could  be  maintained  aa  n 
health  or  police  regulation.  That  case  is 
directly  in  point,  and  wrb  favorably  referred 
to  by  the  Supreme  Court  of  the  United 
SUtes  in  Hotdeit  v.  Hardy,  ISS  U.  S.  see, 
42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383,  a  ctiee 
which  came  up  from  Utah,  where  it  was  held 
by  the  state  court  and  affimted  by  the  Su- 
preme Court  of  the  United  States  that  a 
statute  limiting  the  period  of  employment 
of  norkmen  in  underground  mines  or  refin- 
il^  of  metala  to  eight  hours  a  day,  and 
niakiDg  its  violation  a  miedemeonor,  was  a 
valid  exercise  of  the  police  power  of  the 
state.  This  ease  is  in  direct  conflict  with 
the  doctrine  announced  in  the  cases  of 
Ritchie  V,  PeopU,  15E  111.  98,  20  L.  R.  A. 
79.  40  N.  E.  464,  and  Jte  Morgan,  26  Colo. 
416,  47  L.  R.  A.  52,  68  Pac.  1071,  and,  if 
not  iMnding  upon  this  court,  should  have 
great  weight,  for  the  reason  that  the  consti- 
tutional right  which  is  claimed  to  have  been 
infringed  by  this  act  is  identical  with  the 
provision  in  the  14th  Amendment  to  the 
ConBtitutiMi  of  tbe  United  SUtes,  vU:.,  that 
no  state  shall  deprive  any  person  of  lite, 
liberty,  or  property  without  due  process  of 
law.  The  rule  is  announced  l^  Parker  and 
Worthington  on  Public  Health  and  Safety 
(p.  299),  aa  follows:  "The  state  may  for- 
bid certain  classes  of  persons  being  em- 
ployed in  occupations  which  their  age,  sex, 
or  health  renders  unsuitable  for  them,  as 
wofnen  and  young  children  are  sometimes 
forbidden  to  be  employed  in  mines  and  cer- 
tain kinds  of  factories.  And  statutes  are 
perfectly  valid  which  provide  that  women 
or  minors  shall  not.be  employed  in  laboring 
l^  any  perstm,  in  any  manufacturing  eatab- 
liahment,  more  than  a  certain  number  of 
hours  in  any  one  day,  with  reasonable  ex- 
ceptions. Of  such  laws  it  has  been  said  that 
they  do  not  violate  any  constitutional 
rights."  Mr.  Coolcy  in  his  Constitutional 
Limitations  (p.  744),  says:  "Tbe  general 
rule  undoubtedly  is  that  any  person  is  at 
liberty  to  pursue  any  lawful  calling,  and  do 
90  in  hie  own  way,  not  encroaching  upon  the 
rights  of  others.  This  general  right  can- 
not be  taken  away.  It  is  not  competent, 
therefore,  to  forbid  any  persim  or  class  <rf 
persona,  whether  citizens  or  resident  aliens, 
•tfTering  their  services  in  lawful  business,  or 
to  subject  others  to  penalties  for  empl<^ing 
them-  But  here,  as  elsewhere,  it  is  proper 
to  recognize  distinctions  that  exist  In  the 
nature  of  things,  and  under  some  circum- 
stances to  inhibit  employments  to  some  one 
class  while  leaving  them  open  to  others. 
Some  employments,  for  example,  may  be  ad- 
mismble  for  males  Bod  improper  for  fe- 
males, and  regulations  recognizing  the  im- 
propriety and  forlndding  women  engaging 
in  them  would  be  open  to  no  reasonable  ob- 
jection." Ritchie  V.  Feopla,  noticed  approv- 
ingly in  Re  JaeoU,  98  N.  Y.  98,  50  Am. 
Rep-  63G,  where  it  is  said :  "When  a  health 
law  is  challenged  in  the-courts  aa  unconsti- 
tutional on  the  ground  that  it  arbitrarily 
interferes  with  personal  liberty  and  private 
6»  L.  R.  A. 


proper^  without  due  process  of  law,  the 
courts  must  be  able  to  see  that  it  has  at  least 
in  fact  some  relation  to  the  pubUc  health, 
that  the  public  health  is  the  enu  »~.«Hally 
aimed  at,  and  that  it  is  appropriuve  and 
ndapted  to  that  end."  Accepting  thin  state- 
ment of  tbe  law,  we  think  it  is  easily  aaivr- 
tainable  from  a  perusal  of  this  act  ^.hat  its 
object  was  the  public  health,  and  that  its 
provisions  were  appropriate,  and  adapted  to 
that  end.  It  is  a  matter  of  universal  knowl- 
edge with  all  reasonably  intelligent  people  of 
the  present  age  that  continuous  standing  on 
the  feet  by  women  for  a  great  many  consecu- 
tive hours  is  deleterious  to  their  health.  It 
must  logically  follow  that  that  which  would 
delete  riously  affect  any  great  number  of 
women,  who  arc  the  mothers  of  succeeding 
generations,  must  necessarily  affect  the  pub- 
lic welfare  and  the  public  morals.  Law  is. 
or  ought  to  be,  a  progrp.isive  science.  While 
the  principles  of  justice  are  immutable, 
cbanfiing  conditions  of  society  and  the  evo- 
lution of  employnient  rooke  a  change  in  the 
application  of  principles  absolutely  neces- 
sary to  an  intclligeot  administration  of  eov- 
erninent.  In  the  early  history  of  the  law, 
when  employments  were  few  and  siinple,  the- 
relative  conditions  of  the  citizen  and  the 
state  were  diHercnt,  and  many  employments. 
and  uses  which  were  then  considered  in- 
alienable rights  have  since,  from  the  very 
necessity  of  changed  conditions,  been  sub- 
jected to  legislative  control,  restriction,  and 
re.itraiot.  This  all  flows  from  tbe  old  an- 
nouncement made  by  Blnckstone  that  when 
man  enters  into  society,  ns  a  compensation 
for  the  protection  which  society  gives  to 
him  he  must  yield  up  some  of  his  natural 
rights,  and,  as  the  responsibilities  of  the 
government  increase,  and  a  greater  degree 
of  protection  is  afforded  to  the  citi/«n,  tho 
recompense  is  the  yielding  of  more  individ- 


years  ago  they  claimed  tbe  right  to  transact 
their  business  exactly  as  it  suited  their  pri- 
vate interests.  The  practice  of  medicine  is 
restricted  and  controlled ;  laws  Hgainst 
i^unckory  and  empiricism  are  enforced  with- 
out question.  iTie  sale  of  liquor,  which 
formerly  was  a  legitimate  business,  and 
which  the  citizen  had  a  right  to  enter  into 
as  he  did  any  other  business,  without  any 
restrictions,  has  now  become  subject  to  the 
control  of  the  state,  or  to  actual  prohibition 
at  the  will  of  the  state.  The  changing  con- 
ilitions  of  society  have  made  an  imperative 
call  upon  the  state  for  the  exercise  of  these 
additional  powers,  and  the  wclfore  of  so- 
ciety demands  that  the  state  should  assume 
these  powers,  and  it  is  the  duty  of  the  court 
to  sustain  them  whenever  it  is  found  that 
they  are  baaed  upon  the  idea  of  the  promo- 
tion and  proli>ction  of  society. 

We  think  no  constitutional  right  is  in- 
vaded by  this  law,  and  the  case  tcitl  be  re- 
versed, with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 


WiBaiHOTOK  Sdpbbuk  Coubt. 


L.  H.  PRATHER,  Re»pt., 

City  of  SPOKANE,  Appt. 

< Wash ) 

l*  A  city  ^lilch  Tolantarlly  eonvtrMCta 
a  clBiler  lilcrcle  pnth  along  the  stde  ot 
ODe  o(  Its  Btrwta  must  camlmct  aad  main- 
tHln  It  BO  that  It  win  b«  reasonably  sale  lor 
th«  ordinary  uac  for  wtilrti  It  In  iDteuded, 

a.  Tbe  locHllon  of  ■  bloyole  pBtta  in 
not  ■»  fap  a  BavErnmEntnl  fnnetloB 
thnr  tbe  rity  mnklae  It  will  Jie  relieved  on 
that  grouDd  (rom  liability  for  InJurlcB  caused 
by  a  locBiloD  which  la  unsafe  for  the  ordlnar; 
trarel  for  which  It  la  Intended. 

«.  That  one  mlnB  a  blcj-ele  patb  eoa- 
11  true  ted  by  the  cily  tor  that  pur- 
pope  mlsht  bav*  need  tbe  street 
without  Injury  will  not  relleye  the  city  fropi 
llablllt;  for  Injuries  cauaed  by  the  unsafe 
condition  of  tbe  path. 

4,  A  city  ^hlcb  looateA  a  tara  la  a 
bipycle  patb  at  a  alpeet  corner, 
within  4  feet  of  the  gutter  of  the  croaa  aUoet, 
Into  which  peraoDB  using  it  are  liable  to  ride 
and  be  injured,  without  any  barrier,  algn,  or 
other  means  ol  notifying  trayderi  of  the 
danger,  la  liable  to  a  traTeler  wbo,  after  dark, 
la  the  eierciae  of  ordlnair  care,  goes  orer 
the  curb  and  la  Injored. 

(Beptembei  2,  laOS.) 

APPEIAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  SpokaoB 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  peraouat  Id- 
juries  alleged  to  have  been  caused  by  de- 
fendant's iiegli^nce.     Affirmed. 

The  facts  are  stated  in  the  opiaioo. 

itensTi.  Jalu  P,  Jndaon  and  A.  H. 
KsBjon,  for  appellant: 

If  municipal  goveniments  see  fit  to  con- 
struct bicycle  paths,  the  duty,  responsibil- 
ity, and  liability  to  respond  in  damages  is 
not  nieuxured  by  the  law  and  rules  tixing 
the  responsibility  and  liability  for  failure 
to  properly  construct  and  keep  in  repair  the 
«treetB  and  aide  walks, 

16  Am.  &.  EufT.  Enc.  Law,  i>p.  1146-114B. 

In  the  exercise  of  discretiooary  powers, 
no  liability  can  be  based  upon  errors  of 
judgntent. 

2  Thomp.  Neg.  pp.  731.  735;  Sheann.  & 
Redf.  Neg.  2d  ed.  H  120-128;  2  Dill.  Mun. 
Corp.  4th  eii.  i  949 ;  Johnston  v.  District  of 
Colvmbia,  118  l'.  S.  19.  30  L.  ed.  75,  It  Sup. 
Ct.  Kep.  023;  Vanderhurst  v.  Tholcke,  U3 
C»l.  147,  36  L.  R.  A.  26T,  45  Pae.  266; 
Weidklmnn  v.  Waihington,  1  Black,  39,  17 
L.  cd.  52. 

It  reai^cmable  men  may  differ  as  to  wheth- 
er cr  not  tlie  best  method  was  adopted,  no 
action  can  be  sustained  to  recover  damages 
xustained  by  reason  of  the  method  adopted 

XoiK, — Au  t(i  right  ot  cyclists  to  recover  tor 
Injuries  cnused  by  defective  highways,  see 
casea  In  note  to  Jones  v.  WllUnmaburg  |Va.) 
4T  L.  K.  A.  20S:  alao  Hlcbardaon  v.  Danvers 
IMaas.)  GO  I..  R.  A.  127. 

As  to  liability  of  city  for  Injuries  to  hi- 
4-ydlst  caused  by  defei^t  In  sidewalk.  Bee  Lee  v. 
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to  improve  the  street  or  conatruct  the  aide- 

t'onfon  V.  St.  Paul,  70  Minn.  216,  72  N. 
W.  11173;  Jordan  v.  Weio  Tork,  44  App.  Div. 


7»1,  00  S.  VV.  718;  Hill  v.  Boaton,  122  Mass. 
380,  23  Am.  Rep.  332. 

It  appearinE  that  the  streets  tbemEielvea 
were  safe  and  unobatructed  for  the  use  of 
vehiclea,  it  follows  that  they  should  be  held 
to  be  in  a  reasonably  safe  condition  lor  the 
bicycle. 

4  Am.  &.  Kng.  Eac.  Law,  2d  ed.  p.  16: 
Lealie  v.  Orond  Rapid*,  120  Mich.  28.  78  N. 
W.  885. 

Riding  without  a  light  in  a  dark  night  at 
a  great  rate  of  speed  is  negligence  of  a  char- 
acter to  prevent  recovery. 

H/ixter  V.  Cedar  Kapids,  103  Iowa,  .599. 
72  N.  W.  792;  7  Am.  A  Erg.  Enc.  Law,  2d 
ed.  pp.  375,  377;  Cook  v.  Fogarty,  103 
Iowa,  500,  30  L.  R.  A.  488,  72  N.  W.  677. 

The  sidewalk,  the  curb,  tbe  gutter,  were 
not  in  the  traveled  way.  They  were  proper 
and  necessary  stnicturea.  Neither,  nor  all 
combined,  nor  one  alone,  made  the  street  un- 
safe for  ordinary  use.  They  were  there 
rightfully,  and,  like  a  telephone  pole,  they 
might  prove  dangerous  if  run  into.  Yet  in- 
juries resulting  therefrom  are  not  a  proper 
baaia  for  an  action  for  damages. 

Macomber  v.  Taunton,  100  Haw.  2S6; 
Marshall  V,  Ipswich,  110  Masa.  622;  Damon 
V.  Boston,  149  Mass.  151,  21  N.  E.  235; 
H»bbea  V.  Yonfcers,  104  N.  Y.  434,  68  Am. 
Rep.  .522,  10  N.  K  868;  Monk  v.  Vew 
Utrecht,  104  N-  Y.  662,  11  N.  E.  268;  Gla- 
aier  v.  Hebron,  131  N.  Y-  447,  30  N.  E.  239; 
Oittwi-  T.  Denver,  13  Cok>.  App.  345,  57  Pac. 
729:  Dougherty  v,  Boneheadt,  150  N.  Y. 
154,  53  N.  E.  790:  Anderson  v.  Wilmington, 
2  Penn.  (Del.)  28,  43  Atl.  841;  Atlanta  v. 
MiUim.  95  Ga-  136,  22  S-  B-  43;  WciKon  v. 
Worcenter,  174  Mass.  181,  64  N.  E.  621: 
Decatur  v.  Bealert.  169  lit.  340,  48  N.  E. 
186;  Canaiaii  v.  Oil  City,  183  Pa.  Oil,  38 
Atl.  1006;  Jordan  v.  'Sew  York,  44  App. 
Div.  149,  60  N.  Y.  Supp-  696. 

The  street  tieing  safe  for  ordinary  use. 
the  city  was  not  bound  to  erect  barriers  to 
prevent  people  from  riding  or  driving 
ogaiiist  tlie  curb  or  sidewalk. 

Williams.  Mun.  LiaUlity,  %  114,  p.  100; 
Teater  v.  Seattle,  10  Wash.  328,  38  Pac. 
1006;  l^paalding  v.  Winslow,  74  Me.  628: 
Morse  v.  Bclfaat,  77  Me.  44;  Urquhart  v. 
OgiieHSbvrg,  91  N.  Y.  67,  43  Am.  Rep.  855: 
Mncomber  v.  Taunfon,  100  Mass.  266;  Lou- 
sing V.  Toalan,  37  Mich.  152;  Ford  v.  Dcs 
Moines,  106  Iowa,  94,  76  N.  W.  630;  Bvb- 
bell  V-  Yonkers,  104  N-  Y.  434,  58  Am.  Rep- 
522,  10  N.  E.  858;  if  on*  v.  Neui  Utrecht, 
104  N.  V.  552,  11  N.  E.  288;  Domon  v.  Bos- 
ton, 149  Mass-  147,  21  N.  R  236;  CotUon  v. 
St.  Paul,  70  Minn-  218,  72  N.  W.  1073. 

A  municipality  is  under  no  obligation  to 
light  the  highways  or  streets,  and  is  ttot  lia- 
ble for  injuries  rcanlting  from  failure  to 
light  them,  or  from  insufficient  lighting. 

15  Am.  &  Eng,  Enc.  Law,  p.  441 ;  Lyon  r. 
Cambridge,  136  Mass.  410;   Freeport  v.  Is- 
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btU,  83  111.  440,  25  Am.  Rep.  407 ;  Indiari- 
apoUn  T.  8ooU.  7e  Ind.  196;  tfiUer  v.  8t. 
Paul,  38  Minn.  134,  36  N.  W.  2T1;  Canovart 
V.  Oil  City,  1B3  Pft.  611,  38  AU.  1006; 
Cook  V.  Fogarty,  103  Iowa,  600,  39  L.  R.  A. 
488,  72  N.  W.  677:  BpaThawk  v.  BaUm.  1 
Allen,  30.  79  Am.  Dec.  702. 

A  street  that  is  saie  for  aov  kiod  of  an 
ordinary  vehicle  is,  ia  cotit«o)pmioii  of  Uv, 
sate  for  the  bincle  rider. 

UorrUon  v.  SgrtMtUM,  63  App.  DiT.  490, 
06  N.  Y.  Supp.  039;  Leslie  v.  Grand  Rapida, 
120  Mich.  28,  78  N.  W.  88S;  Smith  v.  Hen- 
derson, 54  App.  DiT.  26,  ee  N.  Y.  Supp.  347. 

Masrs.  C.  B.  Voorkaes  and  Baaie  H. 
Voovhee*,  for  respondetit: 

The  most  inaigni  Scant  unount  of  care  aad 
thought  for  tlie  safety  of  those  using  the 
path  would  have  so  impreeaed  upon  the 
mind  the  inevitable  disaster  that  awaited 
the  rider  if  he  passed  tlie  turn  in  the  dark 
as  to  make  it  a  matter  of  amazement  to  the 
thoughtful  how  this  condition  of  things 
could  have  remained  unrectitied. 

Brooke  v.  Somerville,  106  Mass.  271; 
Ft.  H'ovne  v.  Coomba,  107  Ind.  77,  57  Am, 
Bep.  32,  7  N.  E.  743;  Houston  v.  Isaacks. 
6S  Tex.  118,  3  B.  W.  693. 

This  condition  of  the  path,  the  grs-velly, 
dangerouH  character  of  wnich  is  immediate- 
ly apparent  at  the  first  glance,  was  allowed 
by  the  city  to  remain  for  aii  months  with- 
out any  effort  at  its  amelioration. 

Elster  V.  Seattle.  18  Wash.  304,  51  Pao. 
304 ;  District  of  Columbia  v.  Armes,  107  U. 
S.  610,  27  L.  ed.  618,  2  Sup.  Ct.  Sep.  840; 
Svtton  V.  Bnohotniah,  11  Wash.  24,  39  Pac. 
273:  Alger  v.  Lowell,  3  Allen,  402;  D<n^  v. 
Hill,  41  N.  H.  329;  Palmer  v.  AniKwer,  2 
CuBh.  600;  Higert  v.  Gremeastle,  43  Ind. 
574;  IrelaTid  v.  Omcego,  H.  d  8.  PI.  Rood 
Co.  13  N.  Y.  526;  Chapman  v.  Cook,  10  B. 
I.  304,  14  Am.  Rep.  686;  CoggmoeU  v.  Lex- 
ington, 4  Cush.  307;  Sadden  v.  Attlebor- 
ough,  7  Gray,  338;  Jonee  v.  Waltham,  4 
Cash.  209,  SO  Am.  Dec.  783. 

Where  a  city  has  exclusive  eaotrol  and 
management  of  its  streets,  with  power  to 
raise  money  for  their  coustruetion  and  re- 

eir,  a  duty  (when  not  expressly  imposed 
charter)  arises  to  the  public,  from  the 
character  oF  the  powers  granted,  to  keep  ite 
Htreets  in  a  reasonably  safe  condition  for 
use  in  the  ordinary  modes  of  travel ;  and  It 
is  liable  to  resp<Hid  in  damages  to  those  in- 
jured by  neglect  to  perform  such  duty. 

button  T.  Snohomish,  11  Wash.  24,  39 
Pac.  273;  Lorcncc  v.  Ellmsburgh,  13  Wash. 
341,  43  Pac.  20;  Orove  v.  Ft.  Wayne,  46 
Ind.  42!),  15  Am.  Rep.  262;  BJtook  v.  Ana- 
conda iMont.)  66  Pac.  746;  Taake  v.  Seot- 
tte,  18  Wash.  178,  SI  Pac.  362;  White  v, 
Ballard.  19  Wash.  284,  53  Pac.  169 ;  Roice 
T.  Ballard,  19  Wash.  1,  62  Pac.  321 ;  Bill  v. 
Bonton,  122  Mass.  380,  23  Am.  Rep.  332. 

The  principle  that  actionable  negligence 
coimot  be  predicated  of  the  plan  itself  does 
not  go  so  far  as  to  exempt  from  liability  if 
that  plan  leaves  the  streets  in  an  unsafe 
and  dangerous  condition  for  public  use. 

2  Dill.  Mun.  Corp.  f  1024,  Dote  1,  p. 
1204;  Jjthn  v.  Son  Francisco,  S6  Cal.  70,  4 
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Pac.  966;  IndianapolU  v.  Buffer,  3D  Ind. 
236;  Gould  V.  Topeka,  32  Kan.  486,  40  Am. 
Ren.  406,  4  Pac.  822. 

If  this  street  was  used  as  a  street,  and  the 

C'  ~ic  were  invited  to  use  it  as  such,  it 
me  the  duty  of  the  city  to  maintain  it 
in  proper  repair,  and  to  protect  the  life  and 
limb  of  those  whom  it  invited  to  travel 
upon  it. 

Taake  v.  BeattU,  18  Waah.  178,  61  Pac. 
362;  KeUey  v.  Glover,  16  Vt.  708;  Provi- 
dence v.  Ciapp,  17  How.  161,  15  L.  ed.  72; 
Hutson  V.  Vew  York,  6  Sandf.  280,  0  N.  Y. 
163,  69  Am.  Dec.  526;  White  v.  Ballard,  10 
Wash.  284,  63  Pao.  169;  Boim  t.  BaUari, 
19  Wash.  1,  52  Pac.  321. 

The  traveling  public  have  a,  rl^ht  to  sup- 
pose that  there  is  no  dangerous  impediment 
or  pitfall  in.  any  part  of  a  street,  without  a 
light  placed  to  give  warning  of  it  or  a  suit- 
able railing  to  protect  from  it. 

Durant  v.  Palmer,  20  N.  J.  L.  548;  Luehy 
T.  Atchison,  T.  d  8.  F.  B.  Oo.  41  Fed.  184. 

Honnt,  J.,  delivered  the  opinion  of  the 

Action  for  personal  injuries.  Defendant 
below  objected  to  the  introduction  of  evi- 
dence on  the  part  of  the  plaintiff  upon  the 
ground  that  the  complaint  does  not  state 
facte  Bufficieot  to  constitute  a  cause  of  ac- 
This  objection  was  overruled,  and  de- 


of  the  complaint  necessary  to  be  coDsidfred 
are  as  follows; 

"(3)   That  during  all  of  said  times,  and 


north  and  south  therethrough,  called  aod 
known  aa  "Division  street,'  and  a  certeio 
averme  running  east  and  west  therethrough, 
called  end  known  as  'Auguste  avenue,'  both 
of  which  said  street  and  avenue  being  pub- 
lic thoroughfares  belonging  to  and  in  the 
charge  and  control  ol  said  city. 

"(4)  That  during  all  of  said  times,  and 
for  H  long  time  prior  thereto,  the  said  city 
had  made  and  constructed  a  certain  public 
thoroughfare  therein,  called  and  known  as 
a  'cinder  path,'  running  north  and  along  the 
east  side  of  said  Division  street  to  the  north 
Bide  of  said  Augusta  avenue  at  their  inter- 
section, and  thence  east  on  and  al<»lg  the 
north  side  of  said  Augunta  avenue,  over  and 
upon  which  cinder  path  the  said  city  invited 
and  required  all  persons  to  travel  who 
might  travel  ihi  said  Htreet  or  avenue  I^ 
means  of  bicycles,  which  cinder  path  was 
constructed  by  and  under  the  directica  of 
said  city,  and  during  all  of  said  times,  and 
for  a  long  time  prior  thcrete,  was  main- 
tained by  it  for  said  purpose. 

"(5)  That  during  all  of  said  times,  and 
for  a  lonj;  time  prior  thereto,  said  cinder 
path,  at  the  place  where  the  same  turned 
from  said  street  east  onto  said  avenue,  was 
carelessly,  negligently,  and  defectively  con- 
structed nnd  maintained  by  said  city,  ami 
dangerous  to  travelers  thereon,  in  this: 
That  said  turn  wee  a  sharp  right-angle 
tiTrn,  made  within  about  4  feet  of  where 
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then  existed  the  street  gutter  Attd  board 
sidewaik,  also  CMistructed  uid  maintained 
by  said  city  for  a  loos  time  prior  to  all  of 
said  times  mentioned  herein,  at  the  ttorth- 
eoHt  corner  of  the  eroaaing  of  said  street 
and  said  avenue,  which  street  gutter  wan 
about  8  inches  below  said  turn,  from  which 
gutter  arose  said  board  sidewalk  about  1 
loot  in  heieht,  both  of  which  said  gutter 
lUid  sidcwaTk  lying  immediately  north  of 
said  turn  and  in  lioe  with  said  cinder  path 
going  north  and  transTcrse  to  the  north  and 
south  line  of  aaid  cinder  path;  that  imme- 
diately upoe  turning  east  at  e«id  place 
said  cinder  path  was  constructed  on  ground 
which  arose  to  an  elevstioD  of  about  19 
inches  above  said  turn,  and  theoce  proceeded 
east  kt  that  elevation;  that  said  cinder 
path  at  said  place  was  lower  than  the  adja- 
cent parts  thereof,  and  dim  and  indistinct, 
and  on  arcuunt  of  said  couatruction  and 
maintenance  of  said  cinder  path,  curb,  and 
gutter  in  the  manner  and  under  the  condi- 
tion hereinbefore  described  the  use  of  said 
cinder  path  was  dangerous  and  unsafe,  and 
a  person  traveling  north  thereon  by  bicycle 
at  any  time  in  the  dark  of  an  evening  could 
not  see,  or  know  from  its  appearance,  (jiat 
there  was  a  turu  in  said  cinder  path  at  said 
place,  nor  nee  or  know  of  said  street  gutter, 
or  sidewalk  beyond,  and  would  be  in  danger 
of  riding  on  paat  said  turn  into  said  gutter, 
and  against  said  sidewalk. 

"(6)  That  during  all  of  said  times,  and 
for  a.  Ion);  time  prior  thereto,  to  wit,  for  the 
period  of  six  months,  the  said  city  negli- 
gently and  carelessly  failed,  neglected,  and 
refused  to  repair,  remedy,  or  in  any  wise 
tn  correct  said  defective,  dangerous,  ami 
unsafe  conditions  of  said  curb,  gutter,  and 
cinder  path  so  constructed  and  maintained 
1^  it  as  aforesaid,  and  carelessly  and  neg- 
ligently failed,  neglected,  and  refused  to 
place  or  maintain  any  barrier,  sign,  light, 
or  other  mesJiB  at  said  turn  or  elsewhere  to 
show  or  notify  travelers  oa  said  cinder  path 
where  said  turn  was,  or  to  protect  sucli 
travelers  from  injury  on  account  of  said 
dangers  and  defects  by  running  into  said 
street  gutter  and  against  said  sidewalk,  and 
that  because  thereof,  prior  to  the  injury  to 
this  plaintifT  herein  recited,  a  op-eat  number 
of  other   persons   had  been   injured   at  the 


.  pla 


that  becfluae  of  said  long  continuance  of 
said  defective,  dangerous,  and  unsafe  condi- 
tions of  said  curb,  gutter,  and  cinder  path, 
and  the  occurrence  of  said  injuries  to  other 
persMis,  defendant  had  notice  of  said  defec- 
tive, dangerous,  and  unsafe  conditions,  and 
ought  to  have  known  thereof. 

"(7)  That  on  the  3d  day  of  November, 
18»9.  at  about  6  o'clock  p.  m„  it  then  being 
dark,  plaintiff  was  rightfully  traveling  on 
said  cinder  path  on  a  bicycle,  going  north 
to  his  home  in  said  city,  having  no  knowl- 
edge or  notice  of  any  kind  of  any  of  said  de- 
fects in  or  negligent  construction  of  said 
cinder  path,  or  said  curb  or  gutter,  or  any 
danger  therefrom,  and  on  account  of  said 
negligent  and  defective  construction  of  said 
ciDder  path,  and  through  and  because  of  the 
69  L.  R.  A. 


defective  and  negligent  construction  of  said 
curb  and  gutter,  and  through  and  because 
of  defendant's  n^ligence  in  leaving  said 
curb  and  gutter,  constructed,  as  hereinbe- 
fore described,  close  to  and  in  the  line  of 
said  cinder  path,  as  hereinbefore  set  forth, 
and  through  and  because  of  defendant's  neg- 
lect, failure,  and  refusal  to  repair,  remedy, 
and  correct  said  defective,  dangerous,  'Ond 
unsafe  conditim  of  said  curb,  gutter,  and 
cinder  path,  as  hereinbefiM*  set  forth,  and 
through  and  because  of  defendant's  said  neg- 
ligence in  failing  to  place  or  tnaintein 
proper  or  any  such  signs,  barriers,  lights, 
or  other  n>eana  of  protectioD  at  said  turn 
in  said  path,  plaintiff  rode  his  said  tncycle 
into  said  street  gutter  and  against  said 
board  sidewalk,  throwing  him  with  great 
violence  upon  and  against  said  sidewalk, 
striking  his  head  violently  thereon,  greatly 
bruising  and  cuttiug  his  head  and  face, 
causing  injury  to  plwutifTs  brain  and  ner- 
vous system,  poralvzing  the  optic  nerve  of 
his  right  eye  so  as  to  cause  atrophy  of  said 
optic  nerve  and  blindness  of  said  right  eye, 
badly  wrenching  and  spraining  his  left 
wrist  and  elbow,  and  causing  nim  great 
and  permanent  general  physical  weakness. 
That  on  account  of  said  fall  plaintifT  suf- 
fered great  physical  and  mental  pain  and 
anxiety.  That  plaintilTB  left  arm  has  only 
partly  recoi-cred  from  stud  wrenching  and 
spraining.  That  plaintiff's  right  eye  has 
become  prnelically  permanently  blind." 

The  negligence  here  alleged  is:  First,  in 
the  construction  and  msintenance  of  a  dan- 
gerous way;  and,  second,  negligence  in  fail- 
ure to  repair,  remedy,  or  correct  the  dan- 
ger by  coiiitlructing  a,  barrier,  sign,  light, 
or  other  means,  so  as  to  notify  travelers  of 
the  danger.  It  is  first  argued  by  the  appel- 
lant that  the  city  was  not'  required  to  con- 
struct these  bicycles  paths;  that  it  was  op- 
tion.il  with  the  city  to  do  so  or  not,  aa  it 
chose;  and  that,  therefore,  the  liability  aris- 
ing from  a  maiidatery  duty  is  not  imposed 
upon  the  appellant.  Coneeding  this  to  be 
the  rule,  it  does  not  apply  in  this  case,  be- 
cause it  is  alleged  that  the  path  was  eon- 
strucied.  The  city  having  exercised  ite  op- 
tion to  construct  the  path,  the  same  rules 
must  apply  to  the  method  and  care  in  the 
constrnction  and  maintenance,  as  apply 
where  there  is  a  duty  imposed  by  law,  ri;,, 
to  so  construct  and  maintain  the  path  or 
street  or  walk  that  the  same  may  be  reason- 
nbly  safe  for  the  ordinary  uw  for  which  it 
was  intended,  Sutlon  v.  Snoltomish,  11 
Wash.  24,  39  Pac.  273;  Lorenca  v.  Eltcis- 
Inirgh.  13  Wash.  341,  43  Poc.  20;  Taake  v. 
SeaUU.  18  Wash.  17B,  61  Pac.  362:  Row  x. 
Ballard,  IB  Wash,  1,  52  Pac.  321;  While  v. 
Ballard,  19  Wash.  2S4,  53  Fac.  159. 

It  is  next  argued  that  the  action  is  not 
baaed  upon  any  defects  in  the  construction 
of  the  path,  but  that  the  negligence  con- 
sists in  the  location  of  the  path  at  a  sharp 
turn  Dear  the  curb,  the  sidewalk,  and  gut- 
ter, and  that  this  is  a  governmental  duty, 
for  which  no  action  can  be  maintained  for 
damages  sustained  1^  reason  of  the  loca- 
tion  of   the   improvement   upon   tb«   street. 
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But  this  coiirtsaidia  Sullonv.  Snohomiah, 
11  Wash.  24,  39  Pac.  273:  "In  the  first 
place,  we  are  of  the  opinion  that  the  laying 
out,  repairiug,  and  controlling  of  streets  by 
a  chartered  municipal  corpra'ation  does  nut 
call  forth  the  exerciee  of  strictly  govern- 
mental  functions.     ■     ■  But  the  duty  to 

keep  streets  in  repair  is  a  municipal  or  min- 
isterial duty,  for  a  breach  of  which  an  ac- 
tion will  lie  in  faVor  of  a.  party  injured 
thereby.  Denver  v.  Dunsmore,  7  Colo.  328, 
3  Fac.  705.  In  the  aecond  place,  we  thinlc 
that  where,  as  here,  a  city  has  etclusiTe 
control  and  management  of  its  streets,  with 
power  to  raise  money  for  their  conatruction 
and  repair,  a  duty  (when  not  expressly  im- 
posed by  charter)  arises  to  the  public  from 
the  character  of  the  powers  granted  to  keep 
its  streets  in  a  reasonably  safe  condition 
for  use  in  the  ordinary  modes  of  travel,  and 
that  it  is  liable  to  reapood  in  damages  to 
thot«  injured  by  a  neglect  to  perform  auch 
duty.  There  is  undoubtedly  a  want  of  har- 
mony among  the  decisions  of  the  courts 
upon  this  questi(Ki,  but  we  believe  the  de- 
cided H'eight  of  authority,  as  well  as  sound 
reason,  is  in  favor  of  the  view  above  ex- 
pressed." This  rule  has  been  followed  by 
this  court  in  the  cases  cit«d  supra.  It  fol- 
lows, therefore,  that  if  the  path  in  question 
was  ao  constructed  as  to  be  unsafe  for  tlie 
ordinary  travel  for  which  it  was  intended, 
the  city  is  liable  to  one  who  is  injured  using 
it  in  the  ordinary  way  and  not  negligent 
himself. 

It  is  also  argued  that  the  complaint  ehows 
tbat  the  streets  themselves  were  safe  and 
unobstructed  for  the  use  at  vehicles;  that  a 
bicycle  Is  «  vehicle;  and  that  the  respond- 
ent was  not  obliged  to  travel  the  path,  but 
might  have  used  the  street  without  injury. 
This  may  be  conceded,  and  yet  it  does  not 
relieve  the  city  from  liability.  When  the 
«ity  constructed  the  cinder  path,  and  "in- 
vi^  and  required  all  persons  who  might 
travel  on  said  street  or  avenue  by  means  of 
biCTcles"  to  go  over  and  upon  the  path,  per- 
sons BO  traveling  had  a  right  to  assume  that 
the  SBtne  was  safe  for  the  use  of  bicycles  in 
the  ordinary  way.  Taake  v.  Seattle,  16 
Wash.  M,  47  Pac.  220;  18  Wash.  178,  51 
Pac.  Sae.  The  fact  that  other  parts  of  the 
street  were  safe  for  bicycles  would  not  re 
lieve  the  city  from  liability  where  it  had 
invited  a  particular  kind  of  vehicle  to  go 
upon  this  particular  way.  The  way  must 
be  made  reasonably  safe  for  the  vehicle  for 
which  it  is  designed.  A  street  may  be  safe 
for  pedestrians,  but  where  a  sidewalk  is 
provided  therefor  pedestrians  may  go  upon 
the  walk,  and  aesuiDe  it  to  be  safe.  So, 
!s\ao,  a  sidewalk  may  be  safe  for  wagons  and 
other  vehicles,  but  where  a  street  ia  pro- 
vided therefor  they  may  assume  the  street 
is  safe,  and  go  m>on  the  way  provided.  The 
same  is  also  true'of  a  path  erected  for  bicy- 
cles. For  an  injury  resulting  in  either 
case  from  a  dangerous  way  negligently  con- 
structed or  maintained  the  municipality  is 
liable.  Roue  r.  Ballard,  19  Wash.  1,  62 
Pac.  321. 

It  is  alleged  in  ttie  complaint  at  para- 
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graph  fi  that  "said  cinder  path,  at  the  place 
u-here  the  same  turned  from  said  street  east 
onto  said  avenue,  was  carelessly,  negligent- 
ly,  and  defectively  constructed  and  main- 
tained by  said  city,  and  dangerous  to  trav- 
elers thereon,  in  this:  That  said  turn  was 
a  sharp  right-angle  turn  made  within  obout 
4  feet  of  where  there  existed  the  street  gut- 
ter, and  board  sidewalk,  also  constructed 
and  maintained  by  said  city,  .  .  . 
which  street  gutter  was  about  S  inches  be- 
low said  turn,  from  which  gutter  arose  said 
board  sidewalk  about  1  foot  in  height, 
.  .  .  and  on  account  of  said  construction 
and  maiotcnaDce  of  said  cinder  path,  curb, 
nnd  gutter  .     .     the  use  of  said  cinder 

path  was  dangerous  and  unsafe,  and  a  per- 


know  from  its  appearaDcc,  that  there 
»<»,  a  turn  in  said  cinder  path  at  said 
place."  By  the  sixth  paragraph  it  ia  alleged 
that  the  city  had  notice  of  the  dangerous, 
and  unsafe  conditions,  oitd  npglected  to  re- 
pair or  remedy  the  same,  or  to  maintain  any 
barrier,  sign,  tight,  or  other  means  to  noti- 
fy  travelers  of  the  danger.  In  Rokv  v. 
Ilallard,  10  Wash.  1,  52  Fac.  321,  thin  court 
xaid:  "And  we  know  of  no  law  which  will 
allow  a  city  to  dig  an  excavation  or  to  es. 
tablisb  or  make  any  pitfall  within  its  cor- 
porate limits,  and  maintain  the  same  with- 
out guards  or  warnings  of  any  kind  to  the 
traveling  public,  without  beii^;  held  respon- 
sible in  damages  to  the  parties  who,  with- 
out fault,  fair  into  the  same,  even  though 
such  streets  may  not  have  been  formerly 
graded."  But  is  is  said  the  complaint  shows 
that  the  obstructions  complained  of  were 
not  located  upon  the  path,  but  were  outside 
thereof,  and  were  of  themselves  necessary 
and  proper.  In  Alger  v.  Lotneli,  3  Allen, 
402,  the  court  says:  "The  true  test,  on  the 
eontrary,  is  not  whether  the  dangerous  place  • 
is  outside  of  the  way,  or  whether  some  small 
strip  of  ground  not  included  in  the  way 
must  be  traversed  in  reaching  the  danger, 
but  whether  there  ia  such  a  nsk  of  a  trav- 
eler, using  ordinary  care,  in  passing  along 
the  street,  being  thrown  or  falling  into  the 
dangerous  place,  that  a  railing  is  requisite 
to  make  the  way  itself  safe  and  convenient." 
In  Davis  v.  Bill,  41  N.  H.  329,  the  court 
Eflys:  "It  aeema  entirely  clear,  upon  the 
authorities,  that  the  want  of  a  sufficient 
railing,   barrier,   and   protection  to   prevent 


Sond,  or  against  a,  wall,  stones,  or  other 
angcmus  obstruction  without  the  limits  of 
the  road,  but  in  the  general  direction  of  the 
travel  thereon,  may  properly  be  alleged  as 
a  defect  in  the  highway  itself."  See  also 
P/iimer  v.  ^ndouer,  2  Gush.  600;  Higert  v. 
Qreencastte,  43  Ind.  674.  From  the  tore- 
going  rule  it  follows  that,  if  the  city  waa 
maintaining  a  dangerous  and  unsafe  path 
for  bicyc'pH,  which  It  invited  to  go  upon  the 
path,  with  kniHvledge  and  notice  of  the  dan- 
ger, and  neglected  to  remedy  the  same,  and 
to  place  and  maintain  any  barrier,  sign,  or 
other  means  to  notify  travelera  of  the  dan- 
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ger,  the  city  U  liable  to  one  who  is  injured, 
UNDg  ordinary  care,  while  traveling  there- 
on, and  the  complaint  therefore  atatee  a 
cause  of  action. 

The  facts  that  the  respondent  was  trav- 
eliog  thereon  in  the  nighttime,  or  without 
a  li(^bt,  or  that  lie  was  riding  carelessly  and 
negligently,  or  that  he  knew  of  the  danger, 
or  that  he  might  have  seen  and  avoided  it, 
are  all  facts  which  do  not  appear  in  the 
complaint,  but  which  were  proper  to  be  set 
up  in  defense,  and  which  the  jury,  under 
proper  instruction,  were  required  to  pans 
upon,  and  which  we  preaume  were  set  up  and 
properly  passed  upon,  because  no  question 
is  raised  or  can  be  considered  on  this  ap- 
peal except  the  one  already  considered. 

For  the  reasons  stated,  the  judgment  u 
affirmed. 


Henry  LAWSHE,  Appt., 


bvcanae  of  ■  mistake  not  noticed  by  bim  la 
the  transfer  slip  glTcn  bIm  b;  the  coDdactor 
to  wbom  he  paid  Ms  Care  miT  recover  sub- 
Btantlal  damages  from  the  company,  alnce  It 
Is  resiHiDslblF  Cor  tbc  mistakes  of  Its  asents, 


nleal  eiamluatlon  of  transfer  slip*. 

(Septamber  10,  IMS.) 

'  k  FPEAL  by  plaintiff  from  a  judgment  of 
A  the  Superior  Court  for  Pierra  County 
in  favor  of  defendant  in  an  action  brought 
to  recorer  damages  for  alleged  wrongful 
ejection  from  defendant's  car.     ReversM. 

The  facts  are  stated  in  the  opinion. 

Met»T».  Hndson  ft  Holt,  for  appellant: 

The  carrier  is  responsible  for  the  wrong- 
ful expulsion  of  a  passenger. 

WiUon  T.  yorthem  F.  R.  Co.  6  Wash. 
621,  32  Pac.  468,  34  Pac,  14Q;  6  Am.  &,  £ng. 
Ene.  Lftw,  2d  ed.  pp.  S02,  603;  Muckle  v. 
RooSe4ter  R.  Co.  79  Hun,  33,  2S  N.  Y.  Supp. 
732. 

The  miBt&ke  in  the  transfer  makes  no  dif- 
ference. 

Sloann  Y.  Southern  California  R.  Co,  111 
Cal.  668,  32  L.  R.  A.  193,  44  Pac.  320  -. 
I^ouUvilk  &  S.  B.  Co.  V.  Oaines,  99  Ky. 
411,  36  S.  W.  174;  Oitlf.  C.  &  S.  F.  R.  Co. 
V.  Holbrook,  12  Tex.  Civ.  App.  436.  33  S. 
W.  1028:  Hufford  v.  Crnntl  Rapids  &  I.  R. 
Co.  64  Mich.  631,  31  N.  W.  644:  FAUicorth 

NoTt — For  other  cusfs  In  this  'ser1C9~aB~~to 
wrongful  ejection  of  paBsenser  fnjpi  slrwt  csr 
because  ol  mistake  Id  transfer,  see  O'Rourke  v. 
aUsens'  Street  R.  Co.  (TeoD.)  46  L.  R.  A. 
eu.  and  KIley  v.  Cblcago  City  E.  Co.  (III.)  Q2 


V.  Chicago,  B.  £  Q.  R.  Co.  96  Iowa,  98,  29 
L.  R.  A.  173,  63  N.  W.  584 ;  T-Wcc  v.  Cftesu- 
peake  &  O.  R.  Co.  40  W.  Va.  271,  21  S.  E. 
1022;  haird  v.  Fitiiburg  Traclion  Co.  Iflft 
Pa.  4,  31  Atl.  51;  Peniiiiyl%aaia  Co.  v.  Bray, 
125  iDd.  229,  25  N.  E.  439;  hoke  Erie  d  11'. 
K.  Co.  V.  Fix,  88  Ind.  381,  45  Am.  liep.  404 : 
I'hiltdclphia,  W.  &  B.  R.  Co.  v.  Bice,  64 
Md.  6.1,  21  At!.  97:  Router  v.  yortk  Park 
Utreet  R.  Co.  97  Mich.  .505,  66  N.  W.  937 ; 
Baltimore  &  O.  R.  Co.,v.  Bambrey,  2  Mooa- 
ghan,  109,  16  Atl.  67 ;  Louiiville  d  X.  R.  Co. 
V.  Hine,  121  Ala.  234,  25  So.  857;  Applehv 
V.  St.  Paul  City  R.  Co.  54  Minn.  16B,  65  N. 
W.  1117;  O'Roarke  v.  Citieena'  Street  R. 
Co.  103  Tenn.  124,  46  L.  R.  A.  614,  52  S. 
W.  873;  Gitlf,  C.  d  8.  F.  R.  Co.  v.  Balher, 
3  Tex.  Civ.  App.  72,  21   S,   W.   95(1;   Gulf, 

0.  d  8.  F.  B.  Co.  V.  Oopeland,  77  Tex.  Civ. 
App.  55,  42  S.  W.  239;  Krueger  v,  Chicago. 
81.  P.  M.  d  O.  R.  Co.  as  Minn.  445,  71  N. 
W.  683. 

McsKra.  B.  B.  OroMonp  and  A,  O. 
Averr,  for  respondent: 

A  passenger  may  be  required  to  show  t, 
proper  ticket  or  pay  tare,  and  if  be  fails  to 
do  either,  although  his  failure  is  due  to  k 
mistake  of  an  employee  of  the  cotnpaay  and 
he  has  in  fact  contracted  for  passage,  atill 
he  may  be  rejected. 

Bradshato  v.  South  Boston  R.  Co.  I3S 
Mass.  407,  46  An>.  Rep.  481;  Frederick  v. 
Marguette.  E.  d  0.  R.  Co.  37  Mich.  342,  24 
Am.  Rep.  531;  Bvfford  v.  Grand  Rapidt  d 

1.  R.  Co.  53  Mich.  118,  18  N.  W.  680;  Hall 
V.  MemphU  d  C.  R.  Co.  16  Fed.  67;  Poulm 
V.  Cotwidton  Pacific  B.  Co.  17  L.  R.  A.  800, 
3  C.  0.  A.  23,  6  U.  S.  App.  298,  62  Fed.  197 : 
J'oictigen'i  V.  .Veic  Yort  C.  d  H.  R.  R.  Co.  56 
N.  Y.  205,  15  Am.  Rep.  410 ;  Bkellon  v.  Lakn 
Shore  &  M.  S.  R.  Co.  29  Ohio  St.  215 ;  Penn- 
ej/lvania  Co.  v.  Htne,  41  Ohio  St.  276;  Chi- 
cago, B.  d  Q.  B.  Co.  V.  Griffln,  68  HI.  496; 
UcKoy  V.  Ohio  River  R.  Co.  34  W.  Va.  65, 
9  L.  R.  A.  132,  11  S.  E.  737;  UcCture  v. 
Philadelphia,  W.  d  B.  R.  Co.  34  Md.  532,  8 
Am.  Rep.  346;  Petrie  v.  Pennsylvania  B.  Co. 
42  N.  J.  L.  449 ;  Torlon  v.  Uiluxiukee,  L.  8. 
d  W.  B.  Co.  64  Wis.  234,  41  Am.  Rep.  23. 
11  N.  W.  482;  Moaher  v.  St.  Louis.  I.  M.  d 
8.  R.  Co.  127  U.  S.  3B0,  32  L.  ed.  240,  B 
Sup.  Ct.  Rep.  1324 ;  PeahoAy  v.  Oregon  R. 
(C  Nou,  Co.  21  Or.  121,  12  L.  E.  A.  823,  2ft 
I'ac.  1053;  Wood»  v.  Metropolitan  Street  B. 
Vo.  48  Mo.  App.  125 :  McOhec  v.  Beynolda. 
117  Ala.  413,  23  So.  68;  Beffron  v.  Defrotf 
City  B.  Co.  02  Mich.  407,  16  L.  R.  A.  343. 
62  N.  W.  802;  ilahoney  V.  Detroit  Street  R. 
Co.  93  Mich.  612,  18  L.  R.  A.  335,  53  N.  W. 
793 ;  Van  i>u«nn  v.  Orond  Trunk  B.  Co.  97 
Mich.  439,  50  N.  W.  848 ;  Keen  v.  Detroit 
Klectrio  R.  Co.  123  Mich.  247,  81  N.  W. 
1084. 

A  ticket  is  conclnsive,  as  between  the  con- 
ductor and  the  passenger,  if  upon  its  face 
it  obviously  does  not  entitle  the  paasenger 
to  a  passage,  even  though  the  defect  is  due 
to  a  mistake  of  the  ticket  agent;  and  the 
conductor  may  rightfully  eject  the  passen- 
ger if  he  refuse  to  pay  his  fare  on  demand. 

Western  Maryland  R.  Co.  t.  Stotkadale, 
83  Md.  245,  34  Atl.  880;  Murdoch  v.  Boston 
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d  A.  R.  Oo.  137  MosB.  ZS9.  EO  Am.  Ben. 
.107  i  Trica  v.  Chetapeake  d  O.  R.  Co.  40  W. 
Va.  271,  21  S.  £.  1022;  4  Elliott,  Railroads, 
1  1C94;  HutchinsoD,  Carr.  2d  ed.  H  680h- 
SSOj;  Pine  t.  St.  Paul  Citv  R.  Go.  SO  Mian. 
144,  16  L.  B.  A.  347,  S2  N.  W.  382;  Eiley 
V.  Chioaffo  Cilt/  R.  Go.  189  111.  3S4,  52  L.  It. 
A.  626,  59  N.  E.  784;  Ellmoorth  v.  Chicago, 
B.dQ.R.  Co.  95  Iowa,  08,  29  L.  R.  A.  173, 
fl3  N.  W.  5S4;  Com.  t.  Poiiw,  7  Met.  596, 
41  Am.  Dec  465. 

DuMliwr,  J.,  delivered  the  opinion  of  tbo 

Sefeadaot,  ae  a  common  carrier  of  pan- 
GengeTB,  operates  in  Tacoma  a  street  car  line 
on  PaciSc  avenue,  and  isBuee  transfers  to 
various  connecting  lines  also  operated  by  it. 
Plaintiff  became  a  passenger  upon  the  Pa- 
cific avenue  line,  and  requested  a  traosfeT 
to  the  I  street  line.  By  a  mistake  of  the 
conductor,  instead  of  being  given  this  trans- 
fer he  was  given  a  transfer  to  another  line. 
Not  noticiirg  the  mistake,  plaintid  preseut- 
rd  this  transfer  to  the  conductor  of  the  I 
street  car,  who  refused  to  accept  it  and  de- 
manded fare.  Plaintiff  declined  to  pay 
fare,  and  was  put  off  the  car.  He  now  sue? 
for  damages  oo  account  of  the  ejection. 
The  complaint,  which,  in  substance,  embod- 
ied the  statement  made  above,  was  demurred 
to  oo  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  act' 
The  demurrer  waa  sustained,  judgment 
entered,  and  from  such  judgment  plaintiff 

It  is  insisted  by  the  respondent  (defend- 
ant) that  the  carrier  of  passengers  has  a 
right  to  make  reasonable  rules  aod  regula- 
tims  for  the  conduct  of  its  business,  and 
that  it  is  a  reasonable  regulation  to  require 
K  passenger  to  procure  and  e:<hibit  to  the 
conductor  a  ticket  evidencing  his  right  to 
ride;  that  he  must  make  his  contract  known 
to  the  conductor,  and  it  can  be  so  made 
known  only  by  czhibitiog  the  proper  ticket; 
that  if  he  fails  to  exhibit  the  proper  ticket, 
although  his  failure  is  due  to  a  mistake  of 
an  employee  of  the  company,  and  he  has  in 
fact  contracted  for  passage,  still  ha  may  be. 
ejected;  and  that  his  only  remedy  is  to  sue 
for  the  recovery  of  his  fare.  On  this  sub- 
ject there  seems  to  be  a  wide  divprgence  of 
opinion,  as  indicated  by  the  deciBJons.  Re- 
spondent asserts  that  there  is  not  an  irrec- 
oncilable conflict  of  authority  upon  this  sub- 
ject; that  the  fundamental  rules  and  the 
reasons  underlying  them  support  the  doc- 
trine that  the  appellant  cannot  recover  un- 
der the  circumstances  of  this  case;  and  it  is 
insisted  that  the  appellant  does  not  cite  n 
•ingle  case  exactly  in  point  upon  its  facts 
with  the  case  at  bar.  An  examination  of 
the  authorities  satisfies  us  that  not  only  is 
there  an  irrecoocilsbte  conflict  in  the  au- 
thorities, but  that  the  weight  of  authority 
and  the  better  reason  sustain  the  appellant'! 
right  to  recover;  that,  while  the  circumsUn- 
ces  of  the  cases  cited  by  appellant  in  most 
jn«tences  differ  slightly  from  the  rircum- 
vtances  of  this  case,  the  principle  governing 
is  identical.  It  is  true  that  the  company 
fiO  L.  R.  A. 


has  a  right  to  make  reguIatloiiB  governing 
ite  traffic ;  hut  tboee  regulations  are  for  the 
benefit  of  tho  company,  they  are  to  a  cer- 
tain extent  technical,  and  are  understood 
only  by  tho  otDcers  of  the  company  and  by 
travelers  who  are  exceedingly  familiar  witn 
them.  In  Hufford  v.  Grand  Rapids  A  1.  R. 
Co.  64  Mich.  631.  SI  N.  W.  544,  which  it  is 
claimed  overruled  some  of  the  earlier  cbw;s 
holding  to  the  opposite  doctrine,  and  whicii 
we  think,  in  substance,  does  overrule  them, 
it  waa  held  that  plaintiff  had  a  right  to  rel7 
upon  the  agent's  stalernenls.  nnd  that  the 
ticket  so  delivered  by  him  was  the  evidence 
agreed  upon  by  the  parties  by  which  the  de- 
fendant should  thereafter  recognize  the 
rights  of  the  plaintiff  in  the  contract  thus 
made  with  the  agent,  and  was  conclusive  up- 
on the  subject,  and  that  passengers  were  not 
required  to  know  the  rules  and  regulation;! 
made  by  the  directors  of  a  railroad  company 
for  the  control  of  the  action  of  its  agents 
and  the  management  of  its  affairs.  In  pass- 
ing upon  the  question,  the  court  said : 
"There  seems  to  be  no  r|Uestion  but  that  the 
plaintiff  purchased  his  ticket  of  an  agent  ti 
the  company  who  had  the  right  to  sell  the 
some  and  receive  the  plaintitl'a  money  there- 
for; that  the  ticket  covered  the  diatence  be- 
tween the  two  stations,  and  waa  purchased 
hy  the  plaintiff  in  perfect  aooA  faith;  that 
the  ticket  was  genuine,  and  was  issued  by 
the  company,  and  one  which  its  scents  had 
the  rigfit  to  sell  to  passengers.  'The  plain- 
tiff had  a  right  to  rely  upon  the  statements 
of  the  agent  that  it  was  good  and  entitled 
hira  to  a  ride  between  the  two  stations.  It 
was  a  contract  for  a  ride  between  the  two 
stations,  that  the  defendant's  agent  had  a 
right  to  make,  and  did  maJce,  wil£  the  plain- 
tiff. The  ticket  given  by  the  agent  to  the 
plaintiff  was  the  evidence  agreed  upon  by 
the  parties  hy  which  the  defendant  should 
thereafter  recognise  the  rights  of  plaintiff 
in  his  contract;  and  neither  the  company, 
nor  any  of  its  agents,  could  thereafter  he 
permitted  to  say  the  ticket  wa«  not  such 
evidence,  and  conclusive  upon  the  subject. 
Passengers  are  not  interested  in  the  internal 
atTairs  of  the  companies  whose  coaches  they 
ide  in,  nor  are  they  required  to  know  the 
ules  and  regulations  made  by  the  directors 
of  the  company  for  the  control  of  the  action 
ol  its  agents  and  the  managpment  of  ite  a(- 


In  this  case   the  ticket  v 


eented  by  the  conductor  to  carry  the  passen- 
ger to  a  certain  place,  but  was  not  in  fact  a, 
ticket  whii-h  would  entitle  a  passenger  to  ride 
to  such  place.  In  further  speaking  of  the 
right  of  the  plaintiff  to  rely  upon  the  repre- 
sentations of  the  conductor,  the  court  said: 
"All  sorte  of  people  travel  upon  the  cars; 
and  the  regulations  and  management  of  the 
company's  business  and  trains  which  would 
not  protect  the  educated  and  uncdiicated,  the 
anil  the  ignorant,  alike,  would  he  un- 
inable  indeed."  In  Sloane  v.  lioutheni 
California.  R.  Co.  Ill  Cal.  608,  32  L.  R.  A. 
193,  44  Poc.  320,  it  was  held  that,  for  the 
purpose  of  a  right  of  action  for  the  tort  of  a 
railroad  company,  it  is  not  material  thnt  dif- 
ferent acts  of  tort  were  committed  by  differ- 
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ent  asents  of  the  railri>ad  company;  aad  the 
liability  of  the  railroBj}  ccnnpanj  is  the  same 
where  one  conductor  took  up  the  ticket  of 
the  passenger,  aod  required  a  change  of  cars, 
without  giving  to  the  pasBencer  any  evidence 
of  the  right  of  passage,  and  the  condnctor 
upon  the  other  train  excluded  the  passenger 
for  failure  to  exhibit  such  evidence,  aa  if 
both  acts  had  been  done  by  ooe  conductor. 
The  circumstances  of  the  case  were  exactly 
parallel  with  the  circumutaoces  of  the  case 
ft  bar,  excepting  that  in  the  former  instance 
the  passenger  had  no  evidence  of  the  con- 
tract, while  in  the  case  at  bar  the  evidence 
was  defective,  A  case  exactly  in  point  is 
O'Raurke  v.  Gilhens'  Street  R.  Co.  103  Tenn. 
126,  46  L.  R.  A.  614,  52  S.  W.  873.  where  it 
was  held  that  a  passenger  who  was  ejected 
from  a  street  caj  to  whidi  he  had  transfeiTed 
from  another  car,  because  his  transfer  checks 
were  improperly  punched  by  the  conductor 
of  the  first  car,  can  recover  therefor,  where, 
(In  the  refusal  of  the  second  conductor  to  ac- 
cept the  transfer  checks,  and  before  he  was 
ejected,  he  made  a  statement  to  the  conduc- 
tor showing  that  the  fault  in  the  tickets  was 
due  to  the  negligence  of  the  first  conductor. 
In  this  case  the  authorities  are  collated  on 
both  sides  of  the  proposition,  a  great  major- 
ity being  cited  in  favor  of  sustaining  the 
right  of  recovery;  and  the  court,  in  the 
course  of  its  remarks,  very  pertinently  said; 
"We  concur  in  the  latter  view,  and  hold  that 
a  person  who  makes  s  valid  contract  is  enti- 
tled to  passage  according  to  its  terms,  though 
the  face  of  the  ticket  furnished  him  may  not 
in  any  true  sense  express  the  contract.  It 
in  the  contract,  and  not  the  ticket,  that  gives 
the  right  to  transportation-  The  ticket  is 
hut  an  evidence  of  the  contract,  made  out 
and  furnished  t^  the  carrier;  and.  If  It  fail 
to  disclose  the  true  contract,  the  fault  is 
with  the  carrier,  and  it  is  responsible  for  the 
natural  consequences  of  the  variance."  To 
the  same  effect  are  Gulf,  C.  it  8.  F.  R.  Co. 
V.  Rather,  3  Tex.  Civ,  App.  72,  21  S.  W. 
951;  Gitlf  a.  d  8.  F.  R.  Co.  v.  CopeUind,  17 
TeT.  dv.  App.  66,  42  8.  W.  23fl. 

But  ontrid«  of  all  Authority,  it  seema  to 
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us  that  in  accordance  with  the  general  prin- 
ciplea  of  law  the  appellant  abould  recover. 
It  is  too  plain  for  argument  that  only  the 
right  to  sue  for  the  recovery  of  the  fare,  or 
a  portion  of  the  fare,  received  by  the  com- 
pany will  be  totally  inadequate,  and, 
through  the  plain,  everyday  law  governing 
agency,  the  company  is  responsible  ffH*  the 
acts  of  ita  agent  and  for  his  mistakes.  This 
mistake  it  was  the  duty  of  the  company  to 
correct.  It  must  necessarily  correct  it 
through  its  agents.  It  makes  no  difference, 
in  reason,  that  the  agent  who  was  called  up- 
on to  correct  the  mistake  waa  another  aud 
different  agent  from  the  one  who  made  the 
mistake.  They  were  both  agents  of  the 
company,  and  the  act  of  the  first  conductor 
was  in  efTect  the  act  of  the  second  conduc- 
tor, because  the  acts  of  both  were  the  acta 
of  the  company;  the  company  having,  for  itn 
own  convenience,  intrusted  its  business  to 
two  agents  instead  of  one-  The  contract 
was  made  when  the  passenger  paid  the  fare, 
and  it  was  a  contract  not  with  any  particu- 
lar agent  of  the  company,  but  with  the  com- 
pany through  its  agents.  The  first  conduc- 
tor, who  made  the  mistake,  was  not  the 
agent  of  the  passenger,  but  was  the  agent  of 
the  company,  and  his  mistake  was  therefora 
the  mistake  of  the  company.  If  any  other 
rule  prevailed,  the  result  would  be  that  the 
company  would  be  allowed  to  deprive  ths 
passenger  of  part  of  the  benefit  of  his  con- 
tract on  account  of  the  mistake  made  liy 
the  company,  and  for  which  he  was  in  no 
wise  to  blame,  for  he  had  a  right  to  assume 
that  the  conductor  furnished  him  with  tho 
transportation  for  which  he  asked  and  for 
which  he  paid;  it  being  absolutely  impracti- 
cable for  passengers  to  make  technical  ex- 
amination of  the  transfer  slips  which  they 
receive.  And  he  ought  to  have  redress  for 
the  company's  violation  of  the  obligation 
which  it  assumed. 

Thu  ctzuae  toill  be  reveraed,  with  instruc- 
tions to  the  lower  court  to  overrule  the  de- 
murrer to  the  complaint 

BeaTls,  Ch.   J.,   and  Anders,   HkAley, 
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TEXAS  SUPREME  COURT. 


1.     A  elBliH  BmlBBt  m.  rKtIriHid  eompany 

(or    nnllguldeted    dBinBgei    for    tareifh    of    a 
■hipping  contract  it  not  Bublect  to  gariilEh 

a.     Tb»t  11  oinim  for  nnllanldBted  dam- 
•LSes  foF  breach   of  oontract   bAH  been 

reduced  to  JudsmeDt  doei  not  render  It  eub- 
lect  to  gacDlabment  pending  an  appeal  ihere- 


(May  IB.   IMS.) 
NoTx. — Tht  gamttliment  of  unUguMalod  elaimt. 

II.  Qenvratlv,  3&8. 
III.  aiaimt  in  lorf,  SEB. 
IT.  (7la<ma  on  eonlract. 

a.  Damapet     from     breach     of    itflntte 

COB  (ran,  3S(I. 

b.  Contract        to        pav       uttUquidatti 

1.  GeatraUv,   .181. 

2.  ClalNia  lulijcct  to  lien,  S64. 

a.  cmfnn     »u6/oc(    lo    tarfeiture, 

3ee. 

4.  CbUna  lubyeal  lo  ettlmale,  36S. 

5.  <7r<]fiiM     on    <inad/iHle<t    liuur- 

ORce  toisca,  »ee. 
t.  Claima    to    AHrp'nt    on    piedgc, 

ses. 

7.  Clulma   to    larplat   on   depOAd, 

389. 

8.  Claim*   to   lurpivt   o»   chattel 

mottgagt,  369. 

9.  Clainia    to    aiirpfiM    on    OAtl^- 

mcitf  for  credllori,  372. 

10,  Cuiins  on  guanlum  meruit,  ST4. 

11,  Cldlma  to  lupporl,  374. 

12,  C'lolDu   pavoblc  <n  good*,  3TE. 
e.  Cliilme  on  tinicfllcd  account!,  BT6. 
a.  /'0(iBfr»/ilp   cloiBH,  377. 

T.     IZnIigufdnIrd  clatnu  In  egvltv. 

a.  i^'fluKoble  claims  gencraUv,  384. 

b.  Olalmi  under  truiti,  3SS. 

TI.  Dintrftiittve   iharei   and  reiliMary   \tga- 
ctci.  before  ectllemcnl,   397. 
VII.  Sel-ow    or    recoupment    of    unligiUdaled 


.  A  UESTIONS  certified  for  tlie  opinion  of 
l^  the  Supreme  Court  by  the  Court  of 
Civil  Appeals  for  the  Second  Supreme  Judi- 
cial District,  which  arose  upon  an  appeni 
by  plaintiff  from  a  judgment  of  the  District 
Court  for  Tarrant  County  in  favor  of  in' 
terveners  in  an  action  brought  to  subject  to 

ElaintitT'a  demand  a  claim  which  was  i\- 
•ged  to  be  due  from  the  defendant  gar- 
nishee.    Anaaera  favorable   lo  appelleei  re- 

The  fncts  are  stated  in  the  opinion. 
Mr,  K.  W.  Flonraor,  for  appellant: 
Tlie  judgment  of  a  trial  court  is  subject 
to  gamishmenl  on  a  writ  issuing  out  of  the 
same  court,  und  the  appeal  then  pending,  or 
subsequently  perfected,  of  tbe  said  judg- 
ment, will  not  defeat  the  lien  of  such  gar- 
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•  Is  the  liability  to 
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The  irabject  of  tbis 
^mlafament  procesa  oi  a  ciaim  c 
wblch  la  uacertBin  In  amount,  apart 
certalnlr  lo  regard  to  valldlt;,  mat 
■on,  or  other  circumBtance :  and  b;  "ciaim  or 
demand"  la  me-int  a  persoQal  claim  aKnlnst  nn 
IndlTldual  for  money,  na  dlatlngulabed  from  a 
Tcndible  Interest  In  propert;.  Bo.  tbe  equity 
of  redemption  of  a  mortKagor  In  the  land  Is  a 
TOidlble  Intereat  wbkb  la  not  a  peraanal 
Claim :  but  the  right  of  a  mortgagor  of  person- 
alty to  demand  of  tbe  mortgagee  tbe  aurplus 
ot  tbe  proceeda  upon  the  lale  of  tbe  mortgaged 
*iattel  la  a  personal  claim,  and  Is  wllbla  tbe 
L.  R.  A,  1 
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I  liable,  procfiix.  or  incluillDg  a  spe- 
cial statutory  procesB  In  equity  (o  subject 
claims  u  hich  are  lieyund  tbe  reach  of  the  legal 
atatuCory  procci's ;  and  whether  or  oot  the  term 
la  limited  Id  any  Jurisdiction  to  attacbment 
upon  original  pi-oresa  or  to  nttarhpicnt  In  aid 
of  execution,  or  whellier  It  Incliides  both  rem- 
edies, as  la  ^nernlly  tbe  case.  In  thla  way  a 
creditors'  bill  Is  excluded,  except  In  so  tar  as 

place.  In  Are  states,  however. — New  Xork, 
Maasachu setts.  New  llampsblre,  Maine,  and 
Vermont, — garnlahmcnt  does  not  exist  under 
that  name.  In  Connecticut  It  wna  rormorty 
knon-n  as  the  factorizing  procesa.  In  Masaa- 
chuselta.  Maine,  New  Hampshire,  and  Vermout 

New  York  Its  function  la  porCormed  simply  un. 
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bio  o(  manual  delivery.  RUd  of  c 
erty  not  capable  of  manual  c" 
baads  ot  thli-d  pei-sona.  In  ^ 
since  tbe  statutory   proceedings 
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the  credllora-  bill  (Dulty  v.  IJa 
401,  21  N.  Y.  Supp.  978).  cases 
auch   proceedings   are  excluded ; 
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nishment.  On  bSthibik*  of  the  judgmait 
in  the  appellate  court  the  plaiatin  in  gar- 
niahment    is    entitled    to    enforce    bis   Tien 


under  the  writ,  againat  the  garniahee, 

Tei.  Rev.  BUt.  art.  21D;  Krnsle  v.  Camp- 
bell, S9  Tex.  104,  33  8.  W.  S5Z;  Davit  r. 
King  [Tenn.  Ch.  App.)  66  S.  W.  1041; 
Brooklyn  Pheniw  In$.  Co.  v.  Willii,  70  Tex. 
16,  6  S.  W.  825;  14  Am.  ft  Eng.  Edc.  Law, 
Sd  ed.  p.  7G4. 

A  demand  which  will  support  an  attoch- 
ment  or  f^rniahmeiit  founded  thereon  is 
also  subject  to  garnishment,  and  the  degree 
of  the  certainty  required  of  the  obligation 
h  the  same  in  the  one  case  aa  in  the  other; 
and  a  demand  arising  out  of  contract,  and 
capable  of  liquidation  by  reference  to  fixed 
standards  of  value,  is  suMcientl^r  certain 
for  the  purposes  of  either  case. 

Stiff  y.  Fiaher,  2  Tex.  Civ.  App.  340,  21 


S.  W.  291;  Bochaladler  Brot.  v.  Sam,  7S 
Tex.  315,  11  S.  W.  408;  Fleming  y.  Pringie, 
21  Tex.  Civ.  App.  225,  61  S.  W.  565;  14  Am. 
i,  Eng.  Bnc.  Law,  2d  ed.  p.  T61, 1  3. 


.  Cb.  J.,  delivered  the  opinion  ol 
the  court: 

The  court  of  civil  appeals  of  the  second 
supreme  judicial  district  has  certiSed  for 
our  decision  the  following  questions: 

"On  April  28,  1803,  L.  G.  Downtnin  insti- 
tuted suit  in  the  district  court  of  Eastland 
countf  against  the  Texas  Jc  Pacific  Railway 
Company  for  damages  in  a  cattle  shipment, 
securing  a  judgment  in  his  favor  on  the 
2Sth  day  of  March,  1890.  From  this  judg- 
ment on  May  20,  1809,  the  railway  company 
perfected  an  appeal  to  this  court  upon  a 
Bufllcient  supei-eedeas  bond.  January  20, 
1900,    the    said    judgment    of    the    district 


eqnitahle  clulms  In  a  court  ot  law.  Case*  to  | 
this  effect  appear  al  the  beiLnnlns  of  th«  dl- . 
vliloQ  ot  this  note  headed,  VnUqvidated  oroifiu 
In  eqMity,  infra,  V. 

Dot  modiiled  eipresalT  b;  statute,  excludes  all 
claims  afrslnst  ttie  representatives  of  a  dece- 
dent, and  Is  based  upon  the  aame  fear  of  con- 
flict ot  JurlsdlctloD  between  conns  ol  lav  and 
probate  courts,  as  well  as  of  the  Inconveni- 
ence lesulting  from  Interference  with  the  ad- 
min la  iriLi  I  c»i  iif  the  eatatp.  In  some  cases. 
however,  this  is  merely  an  incident  of  another 
rule  which  excludes  from  gamlsbment.  npon 
tiie  general  ground  ot  public  poller,  funds  in . 
tbi  custody  of  the  law,  or  In  the  hands  of  pub- 
lic oflloers,  such  as  aherllTa  and  clerks  of  court. 
And  In  several  slsles  the  gsmlshment  itnt<:'cs 
compel  the  garniahee  to  answer  upon  oath  the 
■mount  of  hiE  Indebtedness  to  the  principal 
debtor  (as  In, Georgia,  Indiana.  Kentuckr.  Lou- 
isiana, Mississippi.  Ohio.  TennesHw.  and  'Fex- 
aa).  In  which  case.  If  the  amount  of  the  claim 
Is  uncertain,  as  Is  declared  In  the  opinion  In 
Wapi.eb-Pi.*tteh  GaocEB  Co.  v.  Texas  A  P.  R. 
Co.,  It  la  ImjiDSsible  for  the  garnishee  to  make 
anr  answer  upon  which  Judgment  against  him 
can  be  rendered ; — thus  excluding  from  the  op- 
erBllon  of  the  pmivsa  all  clslms  which  are  not 
certain,  or  at  ^esst  ascertainable.  In  amount. 
In  other  states  (foe  Instance.  In  Wisconsin. 
Kansas,    and    New    England    general  I  j.    except 


Judea 


"contingent"  claims,  sometimes  b;  the 
Blon.  and  sometimes  bj  the  conatructloa  of  the 
Btatate ;  but  this  rule,  while  apparently  nects- 
sarll;  eicludmg  claims  which  are  contingent 
only  as  to  amount.  Is  sometimes  applied  to 
cases  where  the  only  contingency  la  whether 
anything  nlH  ever  be  due  upon  the  claim,  end 
if  anythlns.  a  previously  aacertalned  amount. 
Cawa  of  this  class,  therefore,  are  not  within 
this  note :  ns,  for  Instance,  wbere  a  seaman's 
wages  in  a  certain  sum  are  not  payable  until 
the  ship  comes  to  port,  the  claim  la  "contin- 
gent" until  then,  for  the  ship  mlgbt  founder 
(Wentwortb  v.  Whlttctnore.  1  Mass.  471).  and 
therefore  not  subject  to  attachment  process. 
Many  cases,  however.  Involving  contlngeocies 
both  OB  to  amount  and  as  la  Qoal  liability,  are 
treated  In  this  note,  although  the  decision  Is 
often  based  upon  only  the  latter  contlnnency. — 
whether  anything  will  be  eventually  payable. 

In  many  states,  also,  there  la  the  strict  gen- 
eral rule,  founded  upon  the  phraBeol<«7  of  the 
statatc,  that  o  claim  may  not  tw  gamlahed  on 
less  the  principal  debtor  could  at  common  law 
recover  npon  It  against  the  garnishee  In  an  ac- 
fi9  L.  R.  A. 


tlOD  either  of  debt  or  iixlEMtadis  oigiimpdl. 
This  rule,  it  win  be  seen,  would  necessarily  ex- 
clude from  tbe  operation  ot  the  proem  nil 
claims,  whether  In  tort  or  contract,  as  well  aa 
claims  In  equity,  which  are  unllqnldated  Id 
amount,  and  are  not  certain,  aa  td  oertunt  ttt 
quod  eertuni  ii^di  pntctt,  in  the  sense  of  being 
ascertainable  by  calculation,  and  so  would  n- 
qnlro  the  services  of  a  Jury  to  determine  them. 
Cases  applying  this  rule  are:  Walke  v.  Uc- 
liehee.  11  Ala.  2T3 :  Loftlu  v.  Sbacklefard,  IT 
Ala.  4SS:  Harrel  y.  Whitman,  19  Ala.  185: 
Cook  *.  Walthall,  20  Ala.  S35 :  Self  v.  Klrkland, 
24  Ala.  2TC>;  Lundle  v.  Bradford.  2S  Ala.  SU; 
Hall  V.  Maicee.  2T  Ala.  414:  Nesbltt  v.  Ware. 
30  Ala.  69:  Towell  v.  Sammona.  31  Ala.  B62; 
ITIce  V.  Mssteraon.  35  Ala.  483 1  Godden  v. 
rierson.  42  Als.  8T0 ;  Henry  v.  Murphy,  B4 
Ala.  24fl:  Maybeiry  y.  Uorrls.  62  Ala.  IIS: 
Jones  V.  CrewB,  64  Ala.  3es :  Henderaon  t.  Ala- 
bama Uold  L.  Ins.  Co.  72  Ala.  32  :  Alexander 
V.  Pollock.  72  Ala.  137 ;  Avery  y.  Lockhard,  75 
Ala.  S30;  National  Commercial  Bank  v.  Ull- 
ler,  77  Ala.  1C8,  B4  Am.  Rep.  SO ;  HurM:  y.  Home 
Trotectlon  F.  Ins.  Co.  81  Ala.  174.  1  Bo.  209; 
TeasEUe  v.  Le  Grand.  So  Ala.  403.  5  Bo.  287 ; 
Archer  v.  People's  Sav.  Baok.  S8  Ala.  249,  7 
So.  K3:  Stucbey  v.  UcKlbbon,  92  Ala.  622.  8 
So.  3TR;  Nlcroal  r.  Irvine.  102  Ala.  048.  15  So. 
420;  Cunningham  v.  Baker,  104  Ala.  100,  1ft 
do,  <18 :  IlsB&le  V.  (Sod  la  With  Us  Congregation. 
35  Csl.  37B^nedondo  Ueach  Co.  v.  Brewer.  101 
■oy    Laundry   k  Ma- 


.    i>ei 


.,  A|.p.  ; 


I'Bc.  230;  Glass  v.  Uoane.  16  111. 
Webster  v.  Steele.  75  III.  644 ;  Wllcia  y.  Kllng, 
67  111.  107  ;  HurgesB  v.  Capes,  B2  111.  App.  3T2. 
Affirmed  In  13S  111.  61.  25  N.  E.  1000 ;  Loren- 
Kon  V.  Rusk.  67  111.  Aiv.  032;  Williams  v. 
Gngp.  40  MIbb.  777 ;  Eddy  V.  Ileattk,  31  Mo. 
HI;  Paul  V.  Paul.  10  N.  H.  117;  Hq«  v. 
Booth,  24  X.  C.  (2  Ired.  L.>  282;  Keyea  T.  Wi- 
waukee  &  St.  P.  R.  Co.  25  Wis.  691. 

The  reason  for  this  nile  lies  In  the  fact  that 
the  statute  in  elTect  generally  limits  the  prooesa 
in  one  way  or  another  to  "dehtB,"  and  that 
thane  two  forma  of  action  are  the  appropriate 
means  of  collecting  a  debt, — the  action  of  debt. 
10  enforce  the  debt  Itself,  which  must  be  for  a 
sum  certain,  and  the  nctlon  of  IndeMtatii* 
.ittampait,  to  recover  In  damHges  the  amount  <^ 
the  demand,  which  Is  not  npon  an  express 
promiae  to  pay  a  certain  or  any  other  sum ;  and 
In  this  action  the  Jury  would,  according  ta  the 
evidence,  give  a.  rerdict  lor  the  whole  or  a  part 
of  the  BQm  demanded. 

In  this  way  the  comparative  terminology  of 
the  various  ststutes  (for  samlsbment  li  purely 
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IMM. 


WAFiAs-Pi^mR  Obocbb  Co.  v.  Texas  ft  P.  R.  Oo. 


court  was  affirmed  here,  vhich,  so  far  as 
appeftTB  from  the  record,  Mmcluded  thU  lit- 
ieatiou,  BKTe  that  motion  for  rehearing  naa 
^ed  in  this  court,  which  waa  overruled  i>a 
Februar7  IT,  1900.  On  Jaauarj  20,  1900, 
the  date  the  judgment  of  the  district  court 
\ras  affirmed,  as  stated.  L.  C  Downtsin  for 
a  valuable  considenitioD,  bj  parol,  trans- 
ferred  the  judgment  in  his  favor  to  Jamea 
&  Hughes,  proprietors  of  the  Eastland 
County  Bank,  in  Eastland,  Texas.  In  Au- 
gust, 1898,  the  appellant  herein,  the  Waples- 
Platter  Grocer  Companj',  in  n  certain  suit 
instituted  by  it  against  said  L.  C.  Downtain 
in  the  district  court  of  Elastland  county, 
Texas,  caused  to  be  duly  issued  and  served 
upon  the  Texas  ft  Pacific  Railway  Company 
a  writ  of  garnishment  founded  upon  a  sum 
certain  for  the  recoverv  of  which  the  suit 
against  Downtain  lud  been  instituted.     On 


dated  or  coutlngenl  us  to  be  bejond  tbe  reach 
of  tbe  process  ander  anj  statute.  So,  In  eleven 
siBtM.  Alnbama,  Arkanma.  Cannecticut  HH- 
noia,  Eeotucky,  HIaalssippI,  North  Carolina. 
Tennessee.  Teiss.  West  VJrglnls.  and  Wiscon- 
sin, the  llmltlns  term  Ib  "Indebted!"  In  Call- 
tOFDla,  Colorado,  England,  Mlsaonrl,  Montana, 
Nevsda.  It  Is  "debts  :"  In  Uforglu.  Indiana.  lows, 
Kentucky,  and  Virginia,  "debts."  or  "indebted;" 
Id  the  DlBirlet  of  Columbia,  Uaine.  Uaasai^hu- 
setts,  and  Vermont,  "credits :"  in  MlchlBBn  and 
NebniBka,  "credtta,"  and  "Indebted ;"  la  New 
Mexico  aud  Washington,  "debts."  and  "cred- 
its:" In  New  Jeraey  and  Ohio,  "rlghta  snd 
credlta"  and  "Indebted;"  In  LDulBlnns.  "credit 
or  ri^ht."  "rights  of  action."  "Indebted ;"  In 
Marjiand.  "any  kind  of  propertr  or  credits;" 
In  Minnesota,  "Indebted."  and  "Indebtedneaa ;" 
In  New  Uampalilre.  "rlgtits  or  credits  .  .  . 
br  reason  of  contrBcts;"  In  Tfew  York,  "peraon- 
Bl  properly."  and  "debt  or  demsnd  ;"  In  Itbode 
Island,  "debtor;"  Id  South  Carolina,  "debts." 
and  "debtor ;"  tn  Wyoming,  "all  property,  mon- 
eys and  credits."  and  "Indebted  ;"  and  In  Penu- 
BylTBala.  where  there  are  fonr  different  attach- 
ment statutes :  In  foreign  attachment,  "per- 
sonal estate ;"  In  domestic  sttschment.  "money 
or  other  elTerta:"  in  the  act  of  lS«e  <also  do- 
mestic attachment),  "rights  In  action  or  other 
property;"  and  In  attachment  execution,  "debts 
and  deposits." 

in.  Olaimi  (h  tort. 
Claims  for  daniaBes  In  tort,  which  are  neces- 
■arllr    an  11  quids  ted.    have    invariably    been    de- 
cided,  under   the   garnUhmebt   or   attachment 


the  20th  day  of  Uarch,  1899,  the  Waples- 
Platter  Qrooer  Company  recovered  judg- 
ment in  its  said  suit  against  Downtain, 
which  is  still  unsatisfied,  in  an  amount  in 
excess  of  the  amount  for  which  the  TexKS 
&  Pacific  Railway  Compniy  is  liable  upon 
said  judgment  in  favor  of  Downtsin.  The 
Waples-Platter  Grocer  Company  also  caused 
to  be  duly  issued  and  served  upon  the  rsjl- 
way  company  other  like  writs  of  gsmish- 
ment  on  the  7th  day  of  April  1899,  end  on 
the  Sth  day  of  February,  IBOO.  Subsequent 
to  all  the  dates  mentioned  the  railway  com- 

Sany  answered,  substantially  setting  up  the 
lets  as  agreed  upon,  and  prayed  that  the 
court  determine  to  which  fisrty  it  should 
pay  the  amount  for  which  it  was  indebted, 
James  &  Hughes  having  in  the  meantime  in- 
tervened; and  the  trial  court  concluded 
and  adjudged,  in  effect,  that  the  appellant 

i  defendant,  whether  due  or  not."  It  was  held 
It  a  dalm  In  tort  wss  not  gsmlahabie ;  but 
t  liability  or  the  garnishee  to  the  debtor 
-  ■     ■      - fslng 


of  the 


their  Intent,  snd  therefore  not  subject  to  such 
[K-oceas,  The  esses  onder  this  head,  therefore. 
are  principally  Important  as  tndlcntlng  what 
claims  are  to  be  considered  as  claims  In  tort. 

In  Uespatch  Line  of  Fsck'eta  v,  Bellamy  Mfg. 
Co.  12  N.  11.  200.  37  Am.  Dec.  203,  the  question 
decided  was  whether  a  mortgage  of  real  estate 
to  the  trunteea  wss  vslld.  but  the  court  said 
that  If  they  took  posseulon 
the  supposition  that  thi 


they  c 


uid  I 


E   ot   t 


'r  of  the  land  to  wham  the 
And  ander  the  Ohio  statute  (Code,  i  104) 
by  wbleb  only  "lands,  tenements,  goods,  chat- 
tels, stocks,  .  .  .  rights,  credits,  moneys, 
and  effects  of  the  defendnnt"  were  gHrnlshsble. 
and  by  which  tbe  gsrnlsbee  was  required  (| 
214)   to  "dlscloae  the  amount  owing  by  bim  to 


Shes  (38T6)  T  Ohio  Dec.  Beprlnt.  71. 

And  in  Keyes  V.  Milwaukee  &  St.  P.  B.  Co. 
SS  Wis.  SBl,  where  property  had  been  bona  flda 
taken  from  tbe  defendant  under  claim  of  title 
by  the  gai-nlshee  company,  so  that  Its 
only  liability  was  for  con  version,  the  court 
said  that  It  would  seem  that  such  an  un- 
liquidated claim  for  the  coo'erslon  of  property 
was  so  clesriy  wllhlo   the  rule  eieliiding   "' 


mlahrai 


e  little 


:t-ol(  t 


wling  I 


r   of 


by  It. 

The  plBlntllfa  In  a  Mlaslsalppl  case  were  em- 
ployed by  the  defendants  as  attorneys  to  Insti- 
tute suit  again  at  a  railroad  far  damages, 
and  were  later  Informed  that  their  services 
were  not  required  ;  they  sued  the  defendants 
for  their  services,  levied  an  stiachment  lu 
chancery  (under  Miss.  Code,  |  iS6),  snd  gar- 
nished Ib«  railroad  company  as  the  debtor  of 
the  defendants  for  the  amount  of  the  damages 
sustained  by  them.  It  was  held  that  auch  a 
llnbllity  was  In  Its  very  nature  not  subject  to 
garnishment  at  law  or  In  equity ;  the  garnishee 
could  not  answer,  when  the  amount  which  it 
owed.  If  anything,  nas  unknown  and  could  not 
be  knowu  until  a  Judgment  was  rendered  in  tbe 
principal  case.  Blair  v.  Kansas  City  M.  *  B. 
R.  Co.   (ISOS)  Ttf  MlBB.  47S,  24  Bo.  9U4. 

So,  under  the  Alabama  atstule  (Code.  I 
2gS4)    provldlDg  that   sn   unliquidated  demand 

dated  damages,  or  the  right  of  action  for  a  tort. 
Is  not  tbe  subject  of  garnlshmeut.  where  prop- 
erty was  taken  from  the  defendants  by  a  chief 
of  police,  tbe  rule  excluding  claims  In  tort  from 
garnishment  was  applied,  snd  he  wse  held  not 
to  be  liable  SB  their  garnishee,  since  there  was 
no  relation  between  them  ot  debtor  and  cred- 
itor, and  the  only  relation  to  them  thnt  be  did 
bear  was  that  of  tort  feasor  also,  since  there 
was  no  contractiisl  relallnn  between  them,  he 
waa  not  garniahable  OB  having  their  goods  In 
his  pouesalon.     Cunningham  v.  Baker,  104  Ala. 

iflo,  le  Bo.  as. 

And  where  a  defendant.  In  expectation  of 
death.  Indorsed  a  note  to  one  later  served  ss 
trustee,  with  lasiiuctloDs  to  collect  It.  pay  c 
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company 


my  acquired   no  right  by  the   service ; 

I  said  writs  of  garoiahDient,  and  that 
interveners,  James  &  Hughes,  were  entitled 
to  recover  of  the  Texas  &  Pacific  Railway 
Company  the  sum  of  $137. S5,  with  interest 
at  the  legal  rate  from  the  date  of  the  judg- ' 
ment,  which  was  July  24,  1001.  From  tliej 
judginent  so  rendered  this  appeal  has  been 
duly  prosecuted.  j 

"In  view  of  the  decision  of  the  court  of! 
civil  appeals  for  the  third  district  in  the  i 
case  of  KtcUIc  v.  Campbell  (Tex.  Civ,  App.l 
32  S.  W.  581,  and  of  what  is  said  by  your 
honorable  court  in  the  same  case  aa  shown 
in  89  Tex.  104,  33  S.  W.  852,  we  deem  it 
advisuble  to  certify  to  your  honors  for  deci-  I 
aion  the  questions;  (1)  Whetlicr,  pending 
said  appeal  therefrom,  the  said  Judgment  in. 
favor  of  Downtain  was  subject  to  appel- 1 
I  ant's  said    writs    of   garnishment.      (2)    If' 


not,  whether  the  claim  of  the  judgment 
debtor,  Downtain,  against  the  garni  stiee, 
the  Texas  A  Pacific  Railway  Company,  aa 
stated  and  shown  in  the  agreed  statement  of 
facts,  is  a  demand  of  such  character  as  to 
be  subject  t4>  eamishment,  even  before  the 
judgment  which  determined  his  rights 
thereon." 

The  nature  of  the  claim  of  Downtain 
against  the  Texas  &  Pacific  Railway  Com- 
pany appears  from  tlie  following  statement 
of  the  agreed  case,  upon  which  the  case  was 
tried  and  which  the  court  of  civil  appeals 
have  transmitted  to  ua  as  a  part  of  their 
certificate:  "The  judgmeot  In  favor  of 
said  Downtain  against  said  railway  com- 
pany was  obtained  in  a  suit  for  damages 
to  cattle  in  transit  owned  by  the  said  plain- 
tiff and  transported  by  the  said  defendant, 
and  was  recovered  on  allegations  of  dimin- 


taln  clalniK  from  the  procpeds.  and  use  [he  rest 
lis  he  tbuu^ht  best,  and  later  revoked  bis  HU- 
tborlty  as  lo  the  rest,  but  Ibe  trustee,  attar 
taking  Judgment  on  ih*  note,  assigned  the  Judg- 
ment contrary  to  the  defendants  Instructions : 
since  the  only  remedy  ol  the  defendant  against 
bim  would  be  In  lort  for  the  conversion  of  the 
Judguieat,  the  defendant's  creditor  could  not 
hold  bIm  as  IrjBtcc ;  he  could  be  properly  gam. 
nioned  ns  such  truitee  only  when  he  was  In- 
debted to  the  principal  debtor,  or  held  funds  so 
■s  to  render  him  liable  Id  assumpsit.  Paul  v. 
PhuI,  10  N.  H.  117. 

So  a  trustee,  the  mortgagee  o(  the  defendants' 
cbuttelB,  and  hiivlng  the  goods  In  possession, 
from  whom  they  wfi-e  taken  away  by  a  dep- 
uty sbei'IfC  before  be  was  served  as  tma. 
lee,  and  who  then  commenced  an  actloD 
of  trover  against  the  deputy  aherlR  and 
by  compromise  recovered  only  pan  of  their 
value,  was  bold  not  chargeable,  on  ac- 
count of  the  goods  taken  from  bis  possession 
before  be  was  served  wltb  profcsB,  as  for  neglt. 
gence,  that  being  tort,  nor  for  unliquidated 
damages  from  breach  of  contract,  nor  for  negli- 
gence in  falling  to  pursae  the  deputy  sberllf  to 
the  full  amoDut  of  the  vnlue  of  the  goods. 
Kidder  T.  I'uge,  48  N.  II.  3S0. 

A  similar  case  la  Rundlct  v.  Jordan,  3  Me. 
47.  The  defendant  Indorsed  aod  delivered  to 
the  trustees  his  son's  note  tor  |B10.  being  In- 
debted to  them  for  f230,  and  tbey  agreed  to  pay 
bIm  the  balance  o(  the  note  when  It  was  col- 
lected :  and  upon  Judgment  bet  off  rendered 
Bgnlust  the  son  and  execution  only  partly  sit. 
tnfled,  the  plnintllf  In  the  attachment  main- 
selves  liable  to  the  defendant  for  their  ncglL 
gence  la  not  usiag  all  legal  means  in  enforcing 
(he  JiidguieDl  against  the  son,  but  the  trustees 
were  not  chargeuble  as  such;  the  claim  against 
them  was  not  a  "credit"  under  the  alatule.  No 
debt  could  exist  till  the  damages  were  ascer. 
talned  by  Judgment. 

Where  the  garnishee  In  satlsfacflon  of  a  debt 
bad  assigned  to  the  Urm  of  the  principal  debtor 
certain  fl.  tns.  owned  by  him  which  were  then 
In  the  bonds  of  bis  attorney  subject  to  his  lien 
for  the  wbole  amount,  a  condition  of  the  as- 
signment being  that  there  should  be  no  liability 
to  the  assignees  on  the  part  of  the  assignor ; 
.  since  the  aeslgnees  would  bsve  no  right  of  ac- 
tion based  on  the  assignment  unless  for  deceit 
or  false  representations,  the  assignment  of  Ibe  a. 
fas.  to  (he  principal  defendant  would  not  male 
the  garnishee  bis  debtor,  tor,  even  If  the  right 
of  action  against  the  garnishee  in  favor  of  the 
principal  defendant  were  assignable,  It  would 
69  I~  K.  A. 


only  he  for  liability  In  tort ;  and  the  g 
wna  required,  under  the  statute,  to  answer  as 
to  Ibe  indebtedness  and  as  to  assets  or  proiwrty 
In  his  hands,  snd  not  as  to  the  torts  wtUcb  he 
mlglit  have  committed  against  the  defendant. 
Botes  V.  l^orsytb,  flB  Ga.  3(15. 

And  a  trustee  to  liquidate  the  debts  of  the 
defendant,  who  was  In  financial  dltOcultles,  up- 
on being  gornished.  and  a  reference  being  bad 
to  determine  the  state  of  the  account  between 
them,  and  the  amount  of  the  unliquidated  bal- 
ance. If  any,  which  was  due  from  tbe  gsrnlshee 
to  the  defendant,  was  held  not  to  be  liable,  aa 
garnishee  In  such  a  proceeding,  to  a  surcbarge 
for  any  neellgcnce  In  the  management  of  tbe 
moneys  in  bis  hands  as  trustee.  Orlmm  v.  Sar- 
mlento.  18  Thlla.  318. 

Where  a  railroad  company  took  tite  de- 
fendant's land  wltbout  compensation,  and  waa 
garnished  as  the  debtor  of  the  defendant,  wlio 
later  Instituted  proceedings  In  tort  against  tbe 
railroad  company  and  assigned  bis  claim  to  a 
third  party  before  getting  a  Judgment,  tbe 
claim    against    the   railroad    company    was    not 

llied  standard  by  which  the  damages,  which 
were  purely  speculative,  could  be  liquidated ; 
and  when  tbe  Judgment  was  entered  the  claim 
had  been  assigned.  Selheltner  v.  Elder,  98  Fa. 
154. 

And  It  wsa  held  In  Cetchell  v.  Chase,  37  N. 
K.  in<I,  that  one  who  sold  land  to  the  defendaut 
by  quitclaim  deed,  without  fraud,  but  also  wltb. 
out  title,  was  not  liable  to  the  defendant  for 
tbe  consideration  paid,  and  so  waa  not  charge, 
able  Bs  his  trustee.  lie  could  not  be  charged 
unless  tbe  defendant  had  a  right  of  action 
against  hlui  tor  some  ImJcbtedness  or  properly 
lo  bis  possession ;  and  so  not  on  account  ol  n 
tort  In  which  the  claim  was  for  unliquidated 
damages  only, 

Tbe  case  of  New  Haven  S.  B.  Ssw.Mlll  Co. 
V.  Fowler,  liB  Conn.  103,  Is  not  a  case  of  gar- 
nishment, bnt  is  of  -that  class  of  coses  which 
belong  to  what  has  been  called  the  root  of  the 
remedy  by  nttachment.  of  which  garnishment 
19  a  branch ;  tbe  question  decided  waa  as  to 
what  kind  of  claims  cap  be  enforced  by  foreign 
attachment,  and  not  what  kind  can  be 
subjected  to  that  process ;  but  the  phraseology 
of  the  Connecticut  statute  of  foreign  attachment 
la  similar  In  both  cases.  In  deflnlpg  what  dalma 
con  be  enforced  by  attachment,  and  what 
clalma  are  the  subject  of  attachment,  and  for 
this  reason  the  decision  Is  Important  In  decid- 
ing tbe  second  qnestlon  onder  the  law  of  Cod- 
nectlciit.  and  has  often  been  cUed  on  this  point. 
The  Sawmill  company  was  sued  by  Bogga  &  Co , 
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ished  market  value  in  the  told  cattle  by  rea- 
KU  of  neglect  of  the  said  defendant  com- 
paii7  in  the  handling  and  transporting 
same."  From  this  atatement  it  ia  evident 
that  Downtain'B  cause  of  action  was  for  un- 
liquidated damages  for  the  breach  of  a  con- 
tract. It  is  well  settled  that  a  demand 
growing  out  of  a  tort  is  not  subject  to  gar- 
nishment; but  upon  the  question  whether  a 
cause  of  action  for  unliquidated  damages  re- 
sulting from  a  breaoh  of  &  contract  b  bo 
subject  there  is  a  conflict  of  authority. 
Since  the  writ  of  ^raishmeut  is  a  creature 
of  atatutoTj  law,  it  may  be  that  the  diver- 
sity of  opinion  upon  the  question  grows  out 
of  the  difference  in  language  in  the  statutes 
which  have  been  severally  construed  by  the 
courts.  However  that  may  be,  we  are  of 
the  opinion  that  the  wei^t  of  authority 
and  the  better  reason  support  the  rule  that. 


when  the  damages  are  unliquidated  and  in 
their  nature  uncertain,  the  demand  is  not 
subject  to  garnishment.  Cape»  v.  BvrgeM, 
135  ni.  ei,  25  N.  E.  1000;  Hugg  v.  Boo(A, 
2*  N.  C.  (2  Ired.  L.)  282;  Paul  v.  Paul,  10 
N.  H.  117;  McKean  v.  Turner,  45  N.  H. 
203;  Leefe  v.  Walker,  18  La.  1;  Belheimer 
V.  Elder,  OS  Pa.  164.  The  sound  basis  for 
the  rule  is  that  the  garnishee  is  reguirod  by 
the  statute  to  answer  under  oath  what,  if 
anything,  he  is  indebted"  to  the  defendant; 
and  it  is  unreasonable  that  he  sbould  be 
compelled  to  swear  to  the  amount  of  a  de- 
mand which  is  not  capable  of  being  ascer' 
tained  by  a  calculation  made  from  data  fur- 
nished I^  the  contract  itself,  considered  in 
connection  with  the  nature  of  the  breadi. 
In  Eugg  v.  Booth,  24  N.  C.  (2  Ired.  L.)  28S, 
Chief  Justice  Kuffin,  of  North  Carolli^ 
speaking  of  a  statute  of  that  state,  aaysi 


and  jDdxment  asalnst  It  whi  recovered.  It  paid 
tbe  Judgment  to  the  aherlfT.  and  Inimedlatelj 
began  suit  o^alnst  BoRgs  &  Co.  tor  damsgea 
(rom  their  uegllgence  In  towing  b  raft  of  logs 
belqDsIng  m  the  companj.  by  which  negligence 
It  was  lost,  and  foctorlzed  the  sheriff  tor  the 
flmoiiDt  due.  ander  the  eiecutlaD  In  the  earlier 
■nit.  It  wan  held  that,  under  the  statute,  the 
process  of  foreign  attachment  Is  provided  for 
tbe  benefit  of  "rredltors"  BBilnat  their  "debt- 
ora,"  DDd  that  this  claim  for  negllgeoce  of  the 
filalntiff  against  Boggs  k  Co.,  though  unliqui- 
dated, cinde  tttem  tbe  "debtors"  of  the  [ilalntlH. 
iSo  derided  on  another  part  of  tbe  same  stat- 
nte  thaD  that  on  which  Knox  v.  Protection  Ins. 
Co.  B  Conn.  430,  26  Am.  Dec.  33  [Inrra,  IV.  b, 
6],  wsa  decided.) 

Tet  a  later  Connecticut  case — Hot  comb  v. 
Winchester.  S2  Conn.  447.  SZ  Am.  Rep.  60S— le 
incoDKlatent  with  this  declalon.  and  no  mention 
la  made  of  It  Id  the  opiniou.  Tbe  town  had 
been  med  b;  the  principal  defendant  far  dam- 
agea  for  personal  Injuries  from  a  defective  side- 
walk, and  It  waa  held  that  there  wna  do  eilat- 
Ing  "debt"  from  tbe  town  to  the  principal  d» 
tendaut,  and  heuce  tbe  town  was  not  charge- 
able as  his  gamlabee.  since  "debt"  as  used  in 
the  law  of  gamlsbnieat  .  .  .  Incladea  only 
l^al  debts  nr  causea  of  actiOQ  for  wblch  debt 
or  assumpsit  may  be  maintained,  but  never  In- 
cludes claims  for  torla." 

8o,  where  a  cDQslable  entered  Into  an  agn-e- 
ment  with  another  person  for  the  sale  of  prop- 
ertv  of  the  detendaot  upon  which  he  bad  levied 
1   plaintlira  execution,  and  after  delivering 
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rendee,  be  waa  not  chargeablt 
defendant  as  on  bis  Ilabllltj  far  a  breach  of  his 
offlclal  dntT.  since  the  defendant's  onl;  claim 
n^nat  him  was  In  tort,  ex  delicto,  even  If  It 
were  In  an  amount  flied  befoad  a  doubt,  which 
was  not  certnlnly  ao ;  It  was  neither  goods,  ef. 
fects,  nor  credits  of  tbe  prlDctpal  debtor,  and  It 
must  be  a  debt  or  Qdiiclary  obllgallon  on  tbe 
part  ot  the  trustee,  and  not  a  mere  tort  or 
breach  of  doty.  ■  Hemmenwsy  v.  Pratt.  23  Vi. 
83S. 

And  a  New  Jer«ey  cbbb— Lomeraon  v.  HulT- 
luan,  26  N.  J.  I~  02!] — la  to  tbe  same  effect. 
There  the  claim  was  In  effect  for  the  neglect  of 
a  constable  to  execute  a  writ  or  to  collect  moa- 
er  doe  on  execution,  and  It  was  held  that  therp 
waa  involved  no  Indebtedneas  to  the  principal 
defendaut,  who  could  not  sue  tbe  constable  for 
looney  liad  and  received  for  he  hsd  never  re- 
reived  the  money.  If  the  ronslahle.  throuRh  ne); 
llg«nee  or  neglect  ot  duty,  hsd  lost  the  piir- 
rbaae  money,  he  would  have  been  liable  to  an 
SO  L.  B.  A. 


I  action  Inr  the  wrong,  but  he  could  not  have  been 
indebted  to  the  defendant  until  he  received  tbe 
money ;  the  liability  foe  neglect  of  duty  did  not 
create  an    Indebtedneaa.   or   a    right  or   credit. 

I  which  was  liable  to  be  seized  or  takea  under 
the  attachment. 

The  rule  la  the  aame  where  as  between  tlM 
tort  feasor  and  (he  person  to  whom  the  wrong 
was  done  the  latter  might  at  his  option  either 
hold  the  tort  feaaor  to  hla  liability  in  tort,  or, 
waiving  the  tort,  treat  tbe  tort  feaaor  as  hla 
debtor,  since  the  creditor  of  the  wronged  per- 
son la  not  at  liberty  to  exercise  this  option  In 
his  place,  and  ao  evade  the  general  rultf  as  to 
gamlahment  of  claims  In  tort,  aubatitutiag 
therefor  a  liquidated  claim  Quasi  ex  conlrochi. 
So.  In  Lewis  v.  Daboae.  29  Ala.  210.  perish- 
able property  of  tbe  principal  debtor  waa  seized 
and  sold  by  the  garnishee,  the  clerk  of  tbe 
court,  under  a  void  attochmmt.  and  process  ot 
gamlahment  did  not  He  against  tbe  proceeds  of 
the  property  In  tbe  hands  ot  tbe  officer,  slnea, 
although  the  principal  debtor  might  waive  the 
tort  and  sue  In  assumpsit  for  (he  proceeds,  tbe 
plaintiff,  a  thb^  person,  could  not  exercise  thla 
option. 

And  In  Johnson  v.  I.amplog,  34  Cal.  293,  de- 
tided  on  the  authority  ot  the  preceding  case, 
the  garnishee  had  taken  Jndgment  against  tho 
principal  defendnnt,  and  under  the  execution 
bought  In  Its  mlnea  and  worked  them,  and  later 
tbe  Judgment  waa  appealed  from  and  modlUed, 
Eo  that  [he  gamlsbee  uas  in  fact  a  tort  feaaor. 
it  waa  held  that  a  creditor  of  the  Judgment 
debtor  could  not  hold  the  garnishee  tor  the 
amount  of  the  product  of  the  mine,  aince  b« 
waa  not  allowed  to  waive  the  tort  and  treat  the 
garnishee  us  tbe  defendant's  debtor  tor  the 
amount  of  tbe  gold  got  from  the  mines. 

So  It  1b  said  in  Mnyberry  v.  Morris.  62  Ala. 
113.  that  only  when  there  Is  n  mm  of  money 
due  by  an  agreement,  expressed  or  Implied,  ca- 
pable ot  recovery  In  on  action  of  aaaumpsit  or 
debt  will  garDlBbmcnt  rencb  It.  "The  goods 
of  a  debtor  may  bsve  been  tortlously  tsJien  and 
converted  under  circumstances  which  give  him 
the  right  to  recover  them  back,  or  to  recover 
damages  of  Ibe  tort  tensor,  or  to  waive  the  tort 
and  In  an  action  for  money  had  and  received  to 
recover  of  him  tbe  money  into  which  he  may 
tin  ve  cover  ted  them,  the  law  impllying  a  promise 
lo  pay  It.  Tb1«  ilemnnd.  nltbnugh  In  an  enlarged 
sense  n  debt,  and  though.  If  the  election  la  made 
to  pursue  an  appropriate  remedy,  the  relation 
of  tort  feasor  la  changed  Into  that  ot  a  debtor, 
la  not  BiibJect  to  inirnlahmenl."  (Compare  Ed- 
son  V,  Traak,  22  VI.  IS,  infra,  IV.  a.) 

And  claims  for  money  extorted  as  usat7,  al- 
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"The  altschment  could  only  be  served  on 
one  'indebted,'  and  the  judgment  waa  to  be 
*upon  hia  exam i nation  only,' — which  yet 
more  clearly  evinces  that  it  could  only  ap- 
ply to  Buch  demandg  of  which  the  garnishee 
could  conscientiously  and  with  reasonable 
certainty  state  the  amount  on  hia  oath,  and 
not  to  a  caae  of  uncertain  damages,  of  which 
there  is  no  standard  until  assessed  by  a 
jury."  In  Hochstadler  Bros.  v.  Sam,  73 
Tex.  315,  II  S.  W.  408,  it  was  held  that  a 
demand  for  unliquidated  and  uncertain 
damagei  for  breach  of  a  contract  would  not 
support  an  attachment;  and  the  ground 
for  the  conclusion  was  that  it  was  not  con- 
templated that  a  plaintiff  should  swear  that 


the  defendant  waa  indebted  to  him  in  a  eer 
tain  sum  when  the  nature  of  hia  case  was 
such  that  he  could  not  definitely  aecertain 
the  amount  of  his  demand.  If  the  plaintiff 
in  such  a  case  is  not  permitted  to  malce  oath 
to  the  amount  of  his  demand  and  to  sue  out 
an  attachment,  for  a  stronger  reason,  we 
think,  a  gamisbee  abould  not  be  required  to 
answer  as  to  an  indebtedness,  when  it  ia  im- 
possible for  him  to  ascertain  the  amount 
thereof  from  the  terms  of  thecontract  andthe 
fact  of  the  breach.  For  these  reasons,  we 
answer  the  necond  question  in  the  negative. 
We  are  also  of  opinion  that  it  results 
from  the  foregoing  conclusion  tJiat  a  like 
answer  must  be  given  to  the  first  question. 
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Ilqaldated  amount. — and  it  waa 
Ject  to  garnishment,  the  eourC  saTlng ; 
"It  is  a  well-estibtlabed  principle  that  a 
mi>re  llablllly  of  Ibe  Kamlshee  to  as  ac- 
tion on  the  part  of  tlie  defendant  for 
damaeei  not  Jlciuidsted.  as  lot  negllsence.  fraud, 
wrongful  coQVersloD,  or  for  the  rewverr  from 
a  creditor  of  usurious  Interest  pnld  him  by  a 
debtor,  cBUDot  be  the  loundatlua  of  a  JudgmeDl 
against    the   garnishee."     Banaoni   T.    Hajs.    SO 
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Barker  v.  hlatj.  10  Vt.  181 :  Fish  v.  Field.  19 
Vt.  141.  In  tbe  (ormer  case  It  was  decided  thai 
the  riaim  for  usury  UDder  the  statute  was  not  a 
credit,  but  a  matter  of  punishment:  and  that 
what  was  due  on  a  penal  stalute  for  money  ob- 
tained (roiD  one  by  force  or  fraud,  or  what  re- 
mlled  from  Che  sale  of  cbnttels  taken  by  force 
onrt  sold  for  money,  rould  not  be  considered 
"credits  Intrusted"  within  the  fair  coustructlon 
of  tbe  statute  providing  for  tbe  trustee  process, 
although  In  all  tbcK  cums  an  actlnc  of  assump- 
sit or  debt  might  be  maintained,  and  for  money. 

nlsbable  because  unllguldsted  becomea  so  certain 
In  amount  as  to  be  liable  to  tbis  process  has 
been  variously  answered  ;  but  the  great  weight 
of  authority  la  to  the  effect  that,  even  after 
a  yerfllct  flslng  the  eitent  of  liability  of  the 
garnishee  to  the  prLncIpoJ  debtor,  the  claim  la 
Dot  a  debt  snbject  to  gamlahment  until  Judg- 
ment baa  been  entered. 

So,  in  Detroit  Post  &  Tribune  Co.  v.  Rellly,  4S 
Mich.  4SH.  9  t.'.  W.  492.  a  verdict  for  libel  was 
decided  not  to  he  gnrniahable  until  Judgment 
had  bei?n  entered.  This  caae  was  bHsed  on  Hill 
V.  Bowman.  35  Mich.  101,  dciMdIng  thst  a  dls- 
putBd  clnlDi  tor  damages  sounding  In  tort  Is  not 

To  the  same  effect  Is  Ex  pnrie  Dearborn.  31 
N.  B.  mti.  The  court  In  this  rase,  however, 
takes  oecaslOQ  to  say  that  a  verdict  for  a  debt 
would    not    be   any    less   attachable   than    the 

And  In  Kngland  a  verdict  for  breach  of  prom- 
ise of  marrlaj^  waa  held  In  a  bankruptcy  case 
not  to  be  a  debt  Bx  parti:  Cbarles.  14  Enst, 
■202,  1  Itose.  Bsnkr.  3T2,  lU  Ves.  Jr.  25«.  And 
trespass  before  Judg- 


d  Is 


subjec' 


ment.  Shaw  v.  Shsw.  18  L.  T.  N,  3,  420.  Hut 
a  Judnuient  In  malicious  prosecution,  oidered 
entered  by  the  Judge,  was  nttncboble  before  ac- 
tually  entered,     lloltby  v.    Hodgson,    L.   R.   S4 

Q.  n.  Div.  loa. 

A  proper  aotutlon  of  the  question  ts  found  in 
liaivnport  v.  Ludlow,  4  How.  Pr.  SST.  The 
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amount  of  a  verdict  for  aasault  and  battery,  be- 
fore Judgment,  was  paid  by  the  defendant  to 
tbe  BberllT  upon  an  execution  against  the  plain- 
tiff. The  plalntltT,  after  Judgment  had  been  en- 
tered, aaalgued  his  Judgment  to  his  atCorney*. 
ttnd  they  Issued  execution  for  the  amount  of  it. 
and  a  motion  to  set  aalde  this  aecond  eieeatlon 
waa  denied,  tbe  court  saylBg  that  the  verdict 
did  liquidate  the  damages,  but  did  not  change 
their  character  as  to  liability  to  execution  :  and 
presumably  the  (lefendaaC  had  to  pay  twice. 

In  Thayer  v.  SouCbwlck.  8  Gray,  229,  Sonth- 
wlck  had  recovered  a  verdict  In  tort  and  trus- 
tee process  was  served  on  the  defendant,  the 
city  of  Boston,  before  Judgment  was  rendered : 
whereupon  tbe  trustee  paid  the  Judgment  to 
plaintiff  in  the  earlier  action,  the  prlnclpil  de- 
fendant.    Bbaw.    Cb.    J.,    said:    Tbe   original 
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It  Into  a  debt :  no  action  of  debt  would  He  on  It : 
it  could  not  consUtute  a  debt  Ilii  Judgment 
should  be  rendered  on  It :  but  when  Judgment 
waa  rendered  on  It  It  waa  too  late  for  tlie  City 
to  plead  It  or  otherwise  bring  It  to  the  notice 
of  the  court ;  and  the  City  owed  the  principal 
nothing  when  tiie  tmatee  writ  waa  aerred  on 
them. 

Where  between  the  ttmea  of  the  service  of 
process  and  the  dlsclosare  of  Che  trustee  tbe 
principal  defendant  got  a  verdict  agalnsC  tbe 
trustee,  the  record  not  showing  of  what  kind, 
kut  Judgment  was  not  rendered  when  the  dis- 
closure wan  made,  and  the  trustee  dlscloaed 
also  that  he  Intended  to  appeal.  It  was  held 
that  If  tbe  recovery  was  for  slander,  or  tor  a» 
aault  and  battery,  or  for  any  cause  of  action  for 
which  unliquidated  damages  are  to  be  sllowed, 
no  trustee  process  could  be  maintained,  while. 
If  tbe  action  was  brought  tor  the  recovery  of  a 
debt,  the  trustee  process  might  well  lie;  and  the 
trustee  was  discharged.  Foster  v.  Dadley,  30 
V.  H.  483. 

In  Georgia  a  verdict  la  tort  for  damages  la 
not  assignable  or  gamlahable  before  Bnal  Judg- 
ment in  entered,  altbough  a  claim  In  tort  la  by 
statute  (Code,  |  2243)  a  chose  In  action.  Gam- 
ble V,  Central  K.  A  Bkg.  Co.  80  Qa.  39E.  T  8.  E. 
31 S. 

Jones  V.  St.  Onge,  87  Wla.  620,  30  N.  W.  B2T. 
Is  to  the  effect  that  a  verdict  In  tort,  which 
"ripens  Into"  a  money  Judgment  after  garnlah- 
ment  but  before  Judgment  In  the  gamlahment 
suit,  la  garnlshable  Ihough  contingent  at  the 
time  the  papern  were  served.  But  In  L>ehmann 
V.  Farwell.  1)3  Wla  1S5.  iiib  HDfli.  Lebmann  v. 
IJeuster.  37  L.  11,  A.  3.13,  TO  N.  W.  170.  where 
a  verdlrC  for  peraonsl  Injuries  resulting  frvm 
negligence  was  garnished  before  Judgment,  It 
was  enld  that  a  mere  claim  tor  personal  Injuries 
Is  not  subject  to  garnlsbmenl.  and  the  verdict 
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The  demand,  being  uncertsin,  is  not  made 
certain  until  the  amount  is  flxed  by  a  final 
judgment  of  the  court;  that  is  to  say,  a 
judgment  not  merely  final  in  the  sense  that 
HD  appeal  lies  therefrom,  but  a  judement 
final  in  the  sense  that  it  baa  reached  that 
stage  in  JudiciaJ  procedure  when  it  can 
neither  be  set  aside  nor  reversed  upon  ap- 
peal. In  the  case  of  Texas  Trtuik  R.  Co.  v. 
Jackson  Broa.  85  Tex.  606,  22  S.  W.  1030, 
Chief  Justice  Stayton,  speaking  for  the 
court,  says:  "We  are  of  opinion  that  ap- 
peal  or  writ  of  error,   whether   prosecuted 
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3  lUbllity.  i.Dd  tint  Jones  v.  Bt.  Ooge  did 
not  really  support  I  be  coatrarr  doctrine. 

And  where,  in  thu  same  atale,  a  Judgment  [n 
tort  ror  )>erBoiul  Injuries  In  favor  of  a  JnOg- 
meat  debtor  woe  reversed  alter  the  aervlce  ot 
proceaa  of  gomlstiment,  it  waa  held  that  tbe  re- 
Teraal  left  tbe  case  In  tbe  same  condition  as  If 
DO  Judgment  had  been  rendered, — tbst  Is,  It  was 
again  a  mere  unliquidated  claim  for  damsges 
lor  pereanal  Injuries,  not  assignable  and  not 
^rnlsbaUe:  and  that  the  statute  (Rev.  Stst.  | 
2789)  providing  that  "no  Judgment  shall  be 
mndeved  npun  a  ItnbllJtj  of  tbe  garnlihee  arls- 
Inp  ...  by  reason  oF  any  money  or  any 
other  IblDK  owing  from  him  to  tbe  defeuAant 
nDleen.  before  judgment  agslnsl  tbe  defendant, 
It  sbnll  have  become  due  absolntely  and  wlth- 
oijt  depending  on  any  future  contingency."  was 
a  complete  bar  to  tbe  garnlahment  action,  be- 
cause, long  before  the  claim  HgiiJnit  the  gar- 
nlihcG  bad  became  due  absolutely  and  beyond 
any  future  contingency,  the  plaintllls  Id  the 
prindpsl  action  bad  perfected  their  Judgment- 
8t.  Joseph  Mfg.  Co  v.  Miller.  69  Wis.  3SS.  34 
N.  W.  235. 

But  spparently  In  Pennsytvanls  ILandey  r. 
Hefley,  11  W.  N.  C.  2BS)  and  Missouri  (Schu- 
bert v.  Ilenilwrg.  So  Mo.  App.  BT8)  a  verdict  In 
ton  la  gamlahable  although  assigned  before  tbe 
attach  men  t.  In  the  latter  case,  before  ver- 
dict was  rendered  In  tbe  tort  action  the  plain- 
tiff aaslgneil  tbe  Judgment  to  his  attorneya,  and 
under  a  statute  Including  as  subject  to  garnish- 
ment such  debts  as  tbe  garnishee  may  come  to 
«vs  tbe  defendant  at  any  lime  between  the 
nervR-e  and  tbe  answer  of  tbe  gamlabee.  the 
verdict  t>elug  merged  Id  the  Judgment  before 
ibe  snHA'er  of  the  garnishee.  It  was  held  that, 
although  a  mere  claim  of  damages  tor  a  penwn- 
al  tort  was  not  assignable,  the  assignment  of 
the  Judgment  before  It  came  Into  being  was  ef- 
fective; the  iilalntllt  hsd  an  InvotunUry  aaslgn- 
ment  by  garnishment,  snd  the  attorneys  had  a 
later  voluntary  assignment,  leaving  the  two 
elalmanta  In  the  same  poaltlon ;  but  before  the 
actloD  was  begun  tbe  attorneys  bad  agreed 
with  tbe  plaintiff  to  take  40  per  cent  of  the 
Judgment  as  payment  for  their  services  and  this 
amounted  to  an  equitable  assignment  of  that 
jtroportloa.  and  the  creditor  of  the  defendant 
was  In  no  better  position  than  the  defendant. 

Tbe  effect  on  the  liability  to  garnishment  of 
an  nnllqutdated  claim  of  an  appeni  from  a  Judg- 
ment or  verdict  (or  the  plaintiff  Is  not  within 
the  scope  of  this  note :  bnt  there  are  two  cases 
In  wblcb  this  point  Is  presented,  also  deciding 
a«  <o  tbe  liability  of  tort  claims  In  geaersl. 

In  Dlbrell  v.  Neely,  61  Miss,  218,  after  a 
Judgment  In  trespass  hsd  been  entered  the  cred- 
itors of  the  plaintiff  served  their  writ  ot  gar- 
nlsbmeut  on  the  Judgment  debtor;  but  before 
the  service  of  tbe  writ  he  hsd  moved  for  a  new 
511  L.  R.  A. 


mission  in  evidence  in  support  of  the  right 
or  defense  declared  by  it;  and  from  this  nec- 
essarily follows  tlie  insufficiency  of  a  plea  il\ 
bar  based  on  it."  In  the  case  of  Ereifle  t. 
Campbell,  89  Tei.  104,  33  S.  W.  8.52.  this 
question  came  before  us  upon  an  applica- 
tion for  a  writ  of  error;  but,  since  the  judg- 
ment was  sustainable  upon  another  ground, 
we  did  not  find  it  neceaaary  to  decide  tbe 
point,  and  its  determination  was  expressly 
waived.  The  court  of  civil  appeals  for  the 
second  district,  however,  in  uiBt  case  held 
in  accordance  with  our  opinion.  32  S.  W. 
681. 

We  antver  both  queetioTia  in  the  negative. 


trial  and  obtained  It.  and  It  waa  held  that  until 
Anal  Judgment  the  defendant  la  the  tort  action 
^  plaintiff's  debtor  so 
aa   to  be  chargeable  as  garnishee. 

And  In  Krelsle  v.  Campbell  <Tei.  Ci*.  App.) 
B2  8.  W.  G81,  tbe  defendant  In  aa  action  for 
personal  Injuries  was  garnished  after  the  Judg- 
ment had  tieen  appealed  from,  and  It  was  de- 
cided that  tbe  effect  of  tbe  appeal  was  to  de- 
prive the  Judgment  ot  Itaflnallty  and  to  keep 
alive  the  case  aa  one  of  tort  as  It  eilated  before 
tbe  Judgment:  Ibe  claim  was  Id  tort  sounding 
solely  In  onllquldsted  dsmages.  snd  therefore 
not  subject  to  garnlsbment  before  Its  merger  In 
the  Judgment.  This  case  was  afflrmed  on  an- 
other point  In  SD  I'ei.  104.  83  S.  W.  8ri2. 

"   '  be  noted  that  a  Judgment  debt 
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Engisnd,  '-for  a  duty  wblcb  accmeth  by  matter 
of  record  cannot  be  attached  bv  the  cu**"")  of 
Iiondon''  (Floud's  Case  [1S84]1  Leon.  29),  aa 
was  formerly  the  case  In  Massachusetts  tl'res- 
cott  V.  Parker.  4  Mubs.  ITO)  :  and  there  are  two 
ArVanaas  esses  to  tbe  same  effect,  tbe  ground  be- 
ing that  lo  make  a  Judgment  debtor  liable  woalA 
subject  bim  to  two  eiecutiona  for  tbe  same  debt. 
Troo-brldge  v.  Means,  S  Ark.  135.  39  Am.  Uec 
»es :  TansUll  v.  Means,  B  Ark.  TOO. 


a.  Danaga  from  breach  of  deflnita  eonlraet. 

Tbe  Bngliab  rule  as  to  the  attachment  of 
claims  for  damages  from  breach  of  contract  un- 
der tbe  common.lBW  procedure  act  of  1854. 
chap.  12a.  wblcb  empowers  a  Judge  "to  order 
that  all  debts  owing  or  accruing  from  such 
third  person  (bereluafter  called  the  garnishee} 
to  tbe  Judgment  debtor  shall  be  attached  to  an- 
swer the  Judgment  debt"  Is  Isid  down  In  Jones 
V.  Thompson,  4  Jur.  N.  8.  338,  1  El.  Bl.  &  El. 
t>3,  127  L.  J.  Q.  B.  N.  S.  234.  Tbe  defendsnt 
had  obtained  a  verdict  against  tbe  garnishees 
In  nn  action  for  unliquidated  damages  from  the 
breach  of  a  contract,  but  the  Judgment  had 
not  been  signed.  It  was  held  that  although  the 
verdict  made  the  damages  liquidated  they 
were  not  a  debt :  and  that  the  sum  recovered  by 
a  verdict  does  not  become  a  debt  until  Judgment 
has  been  signed. 

The  cage  of  Ten  Droeck  v.  Stoo  (1S5S)  13 
How.  Pr.  2S,  seems  to  show  the  rule  In  New 
York  as  to  the  attachment  of  this  kind  of 
claim;  for  although  this  case  was  one  arising 
in  proceedings  supplementary  to  eiecuilon,  all 
claims  or  debts  which  are  subject  to  execution 
are  also  subject  to  attachment  (I'ulterson  v. 
Perry,  10  Abb.  Fr.  82),  and  hence  tbe  same 
principles  would  apply. — at  leant  Inclualvely. 
The  defendant  diaciosed  upon  his  eismlnstion 
an  Interest  in  a  contract  the  right  to  which  waa 
being  prosecuted  b;  him  In  equity  In  a  Federal 
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conrt,  and  be  roalntalned  that  the  delendants  in 
that  Bctlou  were  ■ccoaatabJe  to  blm  on  the  con- 
tract lor  hla  Intereil  uid  (or  other  aamB  for 
tbelr  mlifcaaance  or  malfeaaaoce  la  relation  to 
the  coDtTBCt.  The  court  aald  In  Its  decision : 
"It  maj  be  th«t  .  .  .  [  roppleDientHr;  pro- 
ceedlnEi  and  the  Judgment  ciedllors'  aclloti]  do 
not  reach  anj  actltra  for  a  tort,  or  for  any 
wroOB  or  injury  which  la  not  founded  on  eon- 
tract,  and  Id  which  damaceB  could  not  be  iseer- 
talned,  eicept  through  the  Intervention  of  a 
Jury.  .  .  .  But  the  action  In  the  Dnlted 
Btates  court  la  In  a  suit  In  equity,  and  Is 
tonnded  on  a  contract  only,  and  nothlnit  can  lie 
recovered  except  the  precise  [unllaiildated]  Bum 
which  this  defendant  wU!  show  that  he  -could 
have  obtained  If  the  defei?^Dnts  In  that  ault  had 
fully  carried  out  their  agreement.  Nothing  like 
puhitlTS  diimagei  will  be  given."  And  gener- 
aJly,  aa  to  the  "property"  which  was  subject  to 
execution  (under  |  292,  Code  Proc.  which  In- 
cluded "money,  goods,  cbatteia,  thloss  In  ac. 
tloD,  and  evldencea  ot  debt"),  U  was  aald  :  "Tbe 
words  -cbose  In  acllon'  might  be  broad  enough 
to  Include  even  artlona  for  damages  In  torts, 
were  it  not  that  they  probably  have  never  been 
regarded  strictly  as  property,  nor  as  aaalgnable, 
.  .  .  But  neither  of  tbeae  reasons  will  ap- 
ply to  ■  right  of  action  founded  on  a  contract, 
and  in  which  nothing  can  be  recovered  except 
proota  actually  made,  or  wblcb  would  have  been 
made  bat  for  tbe  fault  of  the  parties  who  are 
accountable.  That  right  Is  property  wblcb  will 
paaa  to  executors  and  which  may  be  assigned. 
'  '  rable  without  leaving  tbe  amount 
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rollna.  where  a  garnishee 
contracted  to  aell  the  defendant  tinware  at 
wholesale  ratei,  taking  therefor  ceruln  notes 
of  a  person  Insolvent  at  the  time  of  the  gar. 
giabment,  under  a  statute  (ITSS,  chap.  38S  ; 
Uev.  Btat.  chap.  6)  authorising  the  garnish- 
ment of  any  person  Indebted  to  the  defendant. 
and  providing  that  the  gamlshee  shall  be  sum- 
moned to  answer  "what  he  Is  Indebted  lo  Ihe 
defendant,  or  what  eTects  ot  bis  he  hath  In  his 
hands."  It  was  held  that  the  demand  ot  tbe  de- 
fendant against  the  garnlBbee  for  tbe  breach  of 
HQpply  the  goodi 


which  the  de- 
mand may  be  easily  ascertained;  .  .  .  hut 
that  can  never  be  said  of  a  demand  arising  out 
ot  the  breach  ot  a  special  agreement  which 
•ouDdH     altogether     In     damagea.      about      the 


Stances  not  known  even  to  the  garnlBbee.  bnt  to 
the  other  contracting  party  only."  Hugg  v. 
Booth  (1842)  21  N.  C.  Ci  Ired.  L.)  282. 

Bo.  In  l.eefe  v.  Walker,  IS  La.  1.  the  defend- 
ants had  a  two-thirds  Interest  In  a  cargo,  the 
otbec  one  tbird  belonging  to  tbe  captain  of  the 
vessel,  and  tbe  irbole  wai  in  tbe  bands  of  the 
gamlsheee  ot  the  defendants ;  and.  as  between 
tbe  two  claimants  of  tbe  property  (Che  defend- 
anla  and  the  captain,  who  Intervened),  a  claim 
by  the  plaintiff  that  tbe  defendants  ought  not 
to  be  charged  for  the  unnecesBsry  delay  of  the 
voyage  a>  against  the  other  claimant  (apparent- 
ly an  nnllquldated  dalm  for  damages  from 
lireach  ot  contract).  It  was  held  ttuit.  since  the 
defendants  had  not  "complained"  of  It,  their 
creditor*  could  not  "attach  their  action  for 
damages."  II  waa  alio  held  that  an  attach- 
ment  on  the  two-thirds  Interest  ot  the  defend- 
ants Id  the  cargo  waa  not  available  to  the 
plaintiff  uuleas  he  proved  that  there  was  •  sor- 
(S  li.  R.  A. 


plus  ot  proflta  after  psying  tbe  eipenae*  and 
losses  of  the  venture. 

Lundle  V.  Rradford.  26  Ala.  512.  based  on 
Cook  V.  Walthall,  !!0  Als.  334  (lifra.  IV.  b.  9), 
was  a  case  where  a  garnishee  had  agreed,  tn 
consideration  of  a  note  of  the  defendant  for 
tOl,  and  $1011  in  cash  puld  him.  to  enter  a  claim 
In  a  land  office  for  tbe  defendant,  and  did  ao. 
but  the  claim  was  not  efTecttve ;  and.  since  tbe 
defendant  <Muld  not  maintain  either  debt  or  In- 
debitatus aitutnpiit  for  the  breach,  the  gar- 
nishee wBB  not  chargeable  aa  such. 

So.  where  a  plaintlir  alletiPd  that  tbe  car- 
nlshees  had  made  with  the  defendante  a  dlallnct 
agreement  to  perform  a  certain  covenant  upon  a 
definite  contingency,  that  the  contingency  arose, 
and  the  garnlaheeB  failed  to  perform  Iheir  cov- 
enant, and  thereupon  became  liable  to  the  de- 
fendants, at  least  for  the  sum  of  |42r,,  and  the 

ants  (BOO  upon  the  contingency  which  It  waa 
alleged  bad  happened,  the  court  said  that  ttie 
suit  was  based  upon  an  entire  misapprchenBlon ; 
If  the  gBmlBheeB  were  guilty  of  a  breach  ot 
contract,  defendants  bad  tbelr  remedy  In  on  ac- 
tion for  dsmagea.  If  any  were  thereby  occa- 
sioned :  and.  unless  such  damages  were  ascer- 
tained and  fixed  by  Judgment  or  otherwise,  no 
Indebtedness  existed,  and  the  gamlabees  were 
not  liable  to  garnishment.  Smith  v.  Wallara 
(ISQD)  82  111.  App.  145. 

And  a  BubKcrlber  lo  shares  of  stock  in  a  rail- 
road company  for  which  he  bad  not  paid,  sum- 
moned as  trustee  of  the  company,  was  held  not 
chargeable  as  lis  debtor,  since  the  measure  of 
damages  In  an  action  agalnaC  bim  by  the  rail- 
road company  would  be  the  difference  between 
tbe  agreed  price  and  tbe  market  price  at  the 
time  of  tbe  breach  of  contract,  and  hence  the 
damages  were  unliquidated.  lUnd  v.  White 
Mountains  It.  Co.  40  >'.  H.  79.  (This  decision 
was  doubted  by  Bellows,  J..  In  McKean  v. 
'I^mer.  4B  N.  R.  205,  Infra,  IV.  b,  H.) 

But  a  claim  (tbe  one  sued  upon  aa  the  ground 
for  an  attarhment)  for  damages  for  Ihe  breach 
of  a  contrai't  to  sell  the  plaintiff,  for  tI,SGO.  a 
note  for  $2,000.  was  held,  In  l>lrlckaon  v.  Sho- 
well,  TS  Md.  4S.  28  Atl.  086.  not  to 
be  an  nnllQuldated  claim  since  the  meas- 
ure of  daraagea  was  the  difference  be- 
tween tbe  two  sums,  the  court  saying 
that   tbe  fact  that   less   than   wi 
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Bbow   that   the  amount 
wblcb  Is  claimed  Is  unliquidated  damages. 

And  Stiff  V.  Fisher  (ISBa)  2  Tea.  Civ.  App, 
340.  21  S.  W.  201,  Is  a  similar  case  with  tbe 
same  result.  There  was  a  contract  by  whkh 
Stiff,   the  defendant,  was  to  deliver  a  certain 

the  plaintiff  Fisher.  No  cattle  were  delivered, 
and  Fisher  sued  to  recover  tbe  money  paid  and 
tbe  difference  between  the  contract  price  and 
the  market  value  of  the  cattle,  at  the  aame  time 
suing  nut  sn  attachment,  and  the  question  waa 
whether  thia  demand  was  a  debt  which  would 
support  Ihe  attachment.  It  waa  held,  princi- 
pally on  tbe  opinion  of  Waablngton,  J„  In  Fish- 
er V.  Consequa.  2  Wash.  C,  C.  384.  Fed.  Cas. 
No.  4.8ie  imrra.  IV.  b.  1),  that  It  was  a  debt, 
applying  the  rule  In  that  case.  Tbe  demand 
must  arise  out  of  a  contract,  without  wblcb  no 
debt  can  be  created,  and  the  measure  of  dnm- 
sges  must  be  aucb  aa  the  plaintiff  can  aver  bv 
affidavit  to  be  due:  tbe  distinction  between 
Btlff  V.  Fisher  and  Fisher  v.  ronserinn  beln- 
that  In  the  latter  case  the  defendant  bad  agreed 
expressly  to  pay  this  difference  between  lUe 
contract  price  and  the  market  value. 

It  1b  at  Urat  difficult  to  reconcile  with  thli  de- 
cision tbe  case  of  WAFi.«s-Pi,a'rTBa  Gaocsa  Ca 
T.  Tbms  k  p.  R.  Co.,  but  tbe  eariier  case  ean 
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be  dlstlnealabed.  Stilt  t.  Fisher  Ib  to  the  effect 
tbat  ■  claim  tor  the  difference  between  the  con- 
tract price  and  the  market  value  of  cattle  (al- 
thoDgb  depending  on  one  Rppareatly  uncertalD 
amount)    la   not    unliquidated,    but    Is   a    debt  i 

while     WiFI.B3-Pl.ATTEK     OKOCEH     CO.     V.     TEXAS 

A  p.  R.  Co,  decides  that  a  claim  lor  damasei 
amounting  to  the  difference  between  tbe  mar- 
ket value  of  cattle  at  two  different  times  (de- 
pending upon  two  similarly  uncertain  amounta) 
la  not  liquidated :  and  In  dccldlns  that  auch  a 
claim  la  not  gamlBhable  the  case  Is  based 
■gnareljF  and  reasonably  on  the  groond  that  a 
gamlsbee  could  not  answer,  under  tbe  statute, 
■'what.  U  anything,  be  Is  Indebted  to  the  de- 
fendant" uiion  such  a  claim.  In  Stiff  v.  Fisher 
Ibc  measure  of  dsmsgea  wna  such  that  a  gar- 
nishing creditor  o(  the  plaintiff  could  aver  by 
ailiduvlt  the  amount  due.  In  WAr[.ra-Pi.ArrEB 
Gaocsii  Co.  T.  Texas  &  P,  R.  Co.  the  measure 
of  dsmsges  was  not  ■□cb  tbat  the  garnishee 
could  make  oath  as  to  tbe  amount  of  his  tla- 
bllity,  even  aside  from  the  open  question  as  to 
vhetber  or  not  tbat  liability  was  a  "debt"  with- 
in llie  CBlnbllsbed  meaning  of  tbe  term. 

And  It  Is  altogether  likely  ttint,  eien  under 
tbe  rule  laid  down  In  Stiff  v.  Fisher,  tbe  claim 
Id  the  principal  case  would  not  be  held  to  be  so 
certain  In  amount  that  Downtaln,  tbe  plaintiff 
In  the  original  action,  "could  aier  by  amdSTlt 
the  amount  due  him"  Id  order  to  obtain  an  at- 
tachment sgalnst  the  railway  company.  (The 
11  rat  question  certified  to  the  supreme  coart  by 
the  court  of  appeals  In  tbe  principal  case  Is  not 
within  the  scope  of  this  irate.  The  question  of 
the  effect  of  a  pending  appeal  upon  the  claim 
•ought  to  be  gnrnlsbed  is  distinct  from  tbe 
qoestlon  what  ctalme  are  so  liquidated  aa  to  be 
garnlshahle.  The  appeal  may  go  to  the  right 
to  recover  any  Rum  at  all,  and  does  not  necea- 
•atily  Involve  the  amonnt  of  the  claim.) 

In  Burgess  v.  Capes  (1890)  32  111.  App.  3T2. 
AOrmed  In  13S  111.  61,  2B  N.  K.  1000,  the  gar. 
nlshees  had  sold  a  horse  to  the  defendant  with 
warranty,  and  had  contracted  to  take  It  back 
and  furnish  another  If  It  proved  unsatlstac- 
tory :  a  breech  of  warranty  was  alleged.  The 
garnishment  statute  subjected  to  this  process 
choses  In  action  In  the  garnishee's  "possesalon, 
enatody,  or  charge,  or  from  him  doe  and 
owing  to  the  sold  defendant"  (Rev. 
Stat,  chap,  02.  f  G)  :  and  It  was  held, 
although  a  chose  In  action  was  defined 
to  t>e  "a  right  to  receive  or  recover  a  debt, 
or  money,  or  damages  for  breach  of  contract, 
or  for  a  tort  connected  with  a  contract,  but 
which  cannot  be  enforced  without  action,"  that 
this  was  not  a  garnlshahle  claim,  because  It 
was  unllqaldated :  and  thnt  the  chose  In  action, 
anbject  to  garnishment  "In  the  possession,  cus- 
tody, or  cbarge"  of  the  garnishee,  meant  a  chose 
m  action  belonging  to  the  defendant  and  held  by 
tbe  garnishee  against  tbird  persons:  snd  the 
court  doubted  tbe  right  of  the  plaintiff  to  elect 
for  the  defendant  which  remedy  he  would 
choose. — to  sue  for  damages  or  for  another 
horse.  (Compare,  as  to  [he  last  point,  Johnson 
T.  Lamping,  34  Cal.  203  ;  I.ewls  v.  Unbosc.  iB 
Ala.  210;  Mayberry  v.  Uorrls,  62  Ala.  113. 
aapra.  III.) 

Bomewhat  simitar  Is  Edaon  v.  Trask,  22  Vt. 
IS.  in  which  a  conditional  vendee,  who  con- 
tracted lu  sell  (o  a  third  person  certain  prop- 
erly, the  title  to  which  remained  In  bla  vendor. 
promlned  to  deliver  It  at  s  certain  time,  and  re- 
ceived the  consideration,  was  beld  chargeable, 
as  trcstee  of  his  vendee  for  tbe  amount  of  the 
price  paid  him,  when  he  was  unnble  to  deliver 
tbe  property  owing  to  Its  bnvlng  been  reclaimed 
by  the  owner:  and  the  fact  that  his  vendee,  who 
had  paid  for  the  stove,  hnd  n  choice  of  remedies, 
*l[hi>r  to  recover  the  exact  amount  paid  In  an 
AD  h.  R.  A. 


action  of  general  aasumpsit,  or  to  cue  in  special 
asBumpalt  for  damages  generally, — an  Dnliqul- 
dated  amount  presumsbly  more  than  tbe 
amount  of  the  price  paid.— did  not  prevent  the 
second  vendee's  creditor  from  holding  the  trus- 
tee for  the  actual  and  certain  amount  of 
the  consideration  received  by  him.  Kidder 
V.  Page.  4tf  N.  H.  3S0,  supra,  la  a  similar  case. 

b.  Oontiact  to  pair  unliqul^n teit  amount, 

1.  Oeneratlg. 

Read  T.  Hawkins  {I63S)  Roile  Abr.  S52.  is  a 
very  early  case  clearly  showing  the  dlTerence 
between  liquidated  and  unliquidated  claims  as 
subject  to  attachment.  Tbe  report  Is :  If  A 
sells  certain  stockings  to  B  on  a  contract  by 
which  B  Is  to  give  £10  to  A.  and  if  he  resells 
tbe  stockings  before  tbe  neit  August  thnt  he 
will  pay  2  pence  more  for  each  pair  of  stoch- 
ln«ai  the  £10  is  attachable  by  a  foreign  attach- 
ment for  an  acUon  of  debt  for  It.  but  the  2 
pence  for  each  pair  of  atocklngs  Is  not  attach- 
able because  that  rests  solely  Id  damages  to  be 
recovered  by  an  action  on  the  case,  and  Dot  by 
nn  action  of  debt,  since  It  Is  payable  only  on  a 
possibility. 

I'-isber  v.  Conseqna  (1809)  2  Wash.  C.  C. 
3B2,  Fed.  Cas.  4.816.  based  OD  the  Pennsylvania 
statute  of  1705,  la  a  leading  case  In  this  coun- 
try, on  tbe  question  of  what  Is  a  "debt"  of  sucb 
a  character  aa  to  be  the  ground  for  an  attach- 
ment :  and  la  this  case  Washington.  J.,  seems  to 
hB\e  originated   tbe   test,    apptled   in    Fennsyl- 
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whether  the  contract  on  which  a  supposed  gar- 
nlsbable  claim  la  based  contains  some  "stand- 
ard referable  to  the  contract  Itself."  by  which 
the  amount  of  the  claim  can  be  deflnltaly  ascer- 
tained. In  this  case  the  defendant,  a  Canton 
merchant,  agreed  to  deliver  to  the  plaintiff  teas 
of  a  certain  quality,  and  upon  failure  to  do  so 
to  pay  the  difference  In  vaJue  between  teas  of 
such  quality  and  of  such  as  should  be  delivered. 
The  plaintiff  swore  that  the  difference  amounted 
to  a  certahi  sum,  and  the  court  held  that  what- 
ever the  difference  was  the  defendant  was.  of 
course,  to  that  amount  "indebted"  to  the  plain- 
tiff. This  decision  that  an  obligation  In  sucb 
an  unliquidated  amount  was  a  debt  Is  of  the 
greatest  Importance,  since  In  t^e  statutes  of 
moat  of  tbe  states  the  phrase  which  Is  used  to 
describe  the  claims  which  are  subject  to  gar- 
nlahtuent  la  "debt,"  or  "Indebtedness."  And  In 
distinguishing  Fisher  v.  CoDsequa.  In  a  later 
case,  Clark  v.  Wilson,  3  Wash.  C.  C.  560.  Fed. 
Cas.  No.  2.S41,  where  there  was  a  breach  of 
a  charter  party  by  the  defendant,  who  refuse-l 
to  employ  tbe  ship,  involving  damages  ncces- 
sarlly    unliquidated.    It    was    held    that    sucb   a 

ment:  aud  Washington,  J.,  said  that  "the  prin- 
ciple decided  In  that  esse  [Flsber  v.  Consequn) 
was  tbat  a  demand  arising  cr  condaclii,  thd 
amount  of  whicb  was  ascertained,  or  which  was 
susceptible  of  ascertainment,  by  some  standnrd 
referable  to  tbe  contract  Itself,  sufficiently  cer 
tain  to  enable  the  plaintiff  by  affidavit  to  aver 
It  or  n  Jui7  to  Qnd  It,  might  be  tbe  foundntloD 
of  a  proceeding  hy  way  of  foreign  attachment, 

the  te-hnlcal  dcflnltlon  of  debt,  the  expression 
used  In  tbe  law." 

Peter  v.  Butler,  ]  Leigh.  285,  was  a  similar 
case,  also  belonging  to  the  "root"  of  the  ques- 
tion. The  claim  Involved  was  against  a  bailee 
for  tbe  value  of  flour  destroyed  by  thv  huming 
of  the  defendsnt'a  warehouse,  and  hence  an  UD- 
Uquldated  claim';  flDd  this  waa  beld  to  be  a 
"debt"  and  aufitcleot  ground  tor  »,  t«relgn  at- 
tachment. 


dbjGoogle 


Texas  Huprbmb  Codrt. 


Hat, 


A  cMe  vtrj  cloae  to  the  line  ti  Case  t. 
Dew«7.  BB  Mich.  116,  20  N.  W.  817,  21  N.  W. 
911.  Th«  defeudint  was  to  sell  Bheep  to  the 
gBTDlsbee  bj  the  poand,  and  the  iheep  were  be- 
ing sptuollf  drlTen  on  the  lolea  to  be  welshed 
in  order  to  determine  the  amount  to  become  due 
when  tbe  gamlBhraent  proreu  was  aecved  upon 
the  rendee :  and  the  garalehee.  tbe  sole  not  be- 
ing complete  at  the  momeni  of  the  aeirl™,  wai 
not  a  debtor  eo  as  to  be  cbargeable. 

Under  o  contract  between  tbe  defendant  and 
the  truBteea  tbe  defendant  was  to  Bell  Kooda 
tor  them  ua  commlaalon.  which  was  to  twcome 
due  onlj  upon  goods  tbe  price  of  which  was  ac- 
tually  paid  to  tlie  truateea :  and  sceordlngly  tbe 
truBteea  were  not  chargeable  tor  the  defendanta 
i^nimlBBlon  tor  goods  aold,  but  not  paid  for. 
alDce.  wbelhei'  Ihe  gooda  eold  would  be  paid  tor, 
or  huw  much  of  them  would  be  paid  for,  was 
eoch  a  ennllngeDcy  as  might  prevent  the  de- 
fendant from  having  anj'  claim  whatever,  or 
right  to  call  the  truBteea  to  account  or  settle 
with  him.     Jordan  v.  Jordan.  75  Me.  100. 

8o.  where  the  defendant  entered  Into  a  con- 
tract witb  a  garnishee  company  by  which  he 
waa  to  aollcit  aubscrlptlons  for  ite  capital  stocli 
and  receive  as  his  commisnlon  |1  for  ench  share 
aubacrtbed  for,  and  S  per  cent  of  the  whole 
amount  of  Ibe  aubacrlpIloDs  which  ahonld  t>e 
paid  In,  until  It  was  determined  what  amount 
would  be  realised  from  the  subacrlptions  there 
were,  under  the  atotute,  no  "rlgbta  or  credlta" 
of  the  defendant  Id  the  hands  of  tbe  company 
sobjeflt  to  gntnishmeni ;  there  was  no  flacer- 
taJned  or  astertalnabte  amount  due  the  defend- 
ant for  his  commissions  under  the  eoolracl. 
Maryland  Agricultural  College  v.  Baltimore  & 
P.  R.  Co.  i^  Md.  434. 

And  a  luhacrlptlon  to  atock  paynble  on  call 
for  which  no  demand  had  been  made  wag  not 
anbject  to  garnlsbmeat.  It  could  not  be  known 
that  calls  ever  would  be  made,  and  hence  no 
legal  llahlllty  was  shown  which  would  main- 
tain debt  or  initrUtatut  aitumpglt.  Teague  v. 
Le  Grande,  SS  Ala.  403,  E  So.  2ST. 

And  where  the  defendant  owed  the  garnisbeea 
a  certain  amount,  and  they  employed  him  at  a 
stated  aalary  with  the  agreement  that  they 
ahould  take  out  from  the  amount  due  blm  to 
apply  on  his  debt  (he  aurpins  over  the  necessary 
expenses  of  his  family,  no  Judgment  could  be 
fallen  againiil  tbe  garnishee;  the  amount  was 
uncertain,  and.  as  In  tbe  last  case,  the  defend- 
ant rouid  Dot  have  maintained  debt  or  indeb- 
{talu«  aiiuminit  for  any  amount.  Hall  v.  Ua- 
gee.  27  Ala.  414. 

Rowell  V.  Pelker,  S4  Tt.  C2e,  la  based  ei- 
preaaiy  upon  tbe  case  of  Downer  v,  ToplilT,  19 
Vt.  .108  (tnira).  which  1b  to  the  effect  that  un- 
certainly merely  as  to  llic  amount  of  a  claim 
■does  not  mate  it  "contingent"  under  the  Ver- 
mont statute.  The  later  case  was  for  rent 
payable  to  the  defendant,  subject  to  allowances, 
for  various  matters,  to  the  tenant  trus- 
tee; and  It  nas  maintained  that  the 
amount  lo  become  due  at  the  end  of  Ibe 
year  to  the  defendant  from  tbe  troatee  could 
not  be  determined  In  advance,  since  it  depended 
upon  several  differeDl  contingencies ;  but  the 
amount  was  settled  by  the  commissioner,  and 
tbe  amount  ao  asrertnlned  was  held  subject  to 
tmatee  process.  This  seema  to  violate  the  rule 
that  rent  to  become  due  In  Ihe  future  is  not  an 
attachable  cieim.  and  also  the  rule  that  a  claim, 
to  be  attacbnble.  must  be  dcbUum  <n  praienti, 
though  toltcjidutn  in  fuluro. 

And  wbere  the  defendant  sold  a  contingent 
Interest  lo  Ibe  buslnesB  lo  the  garnishee,  who 
agreed  to  pay  therefor  the  defendant's  eipenses 
to  California,  tbta  nnrerlaln  clslm  was  held  In 

(1853)  14  III.  SSO— to  be  garalababte  under  IlL 
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Rev.  Stat.  chap.  40,  p.  63.  t  1,  lubleeting  "the 

laada,  tenements,  goods,  chslteia,  rights,  cred- 
its, money,  and  crtects  of  snid  debtor  of  every 
kind."  althoogh  It  was  (IJ  uncertain  In  amonnt, 
(2)  contingent,  and   (S)   not  yet  due. 

But  where  by  a  contract  with  other  peraons 
the  defendaot  was  to  receive  a  certain  propor- 
tion of  tbe  net  proceeds  ot  a  real  estate  and 
loan  business  during  a  certain  period.  It  was 
hel  that  so  long  as  the  contract  contlaned  la 
force,  and  until  the  collection  of  all  outstand- 
ing credits  was  flnished  so  that  it  conld  be  as- 
certained whether  or  not  tbe  net  profita  were 
In  excess  of  tbe  sums  drawn  by  each  of  tbe 
parties  to  the  contract,  the  Interest  of  tbe  de- 
tendant  under  tbe  contract  waa  nDcerlaln  In 
amount.  If  It  bad  any  existence,  and  bence  tbe 
other  parties  to  the  contract  were  not  charge- 
able lu  a  proceeding  tor  garnishment  in  eqnlty, 
since  equitable  garnishment  and  garnishment 
under  the  Missouri  statute  proceed  upon  tbe 
asnie  principles,  nnd  such  an  Interest  was  not 
regularly  garnlsbnbic,  being  contlncent  upon  the 
happening  of  a  future  event.  Stevenson  v.  Hc- 
Farland  (10011  162  Mo.  159.  02  8.  Vf.  095. 

And  Ttelnhart  v.  Ilnrdesty,  IT  Nev.  141,  SO 
rac.  004.  Is  to  tbe  snme  effect.  There  a  grantee 
ot  land  imderiook  to  pay  as  part  of  the  con- 
sideration a  part  of  the  crops  for  several  years, 
and  his  obllgBlion  to  the  grantor  waa  not  a 
debt  subject  to  garnlshiuent.  since,  owing  to  a 
contingency.  It  might  never  be  payable :  It  waa 
also  uncerlsin  lo  amount,  but  this  point  waa 
not  expressly  touched  upon. 

And  in  Walks  v.  McGehee.  11  Ala.  273.  on 
tbe  ground  that  a  demand  to  be  geruishable 
must  be  auch  that  the  creditor  conld  maintain 
upon  it  an  action  ot  debt  or  fnilcIiKatui  oa- 
»ujnr'»(f,  it  was  held  that  upon  the  agreement 
of  the  garnishee  to  pay  Ihe  defendant  one  half 
the  rents  of  certain  land  it  the  defendant  aup- 
plled  cerlHJn  proofs  as  to  the  title,  the  proof 
not  being  given,  no  debt  arose  from  the  gar- 
nishee   to    the    defendant    subject    to    garnlsb- 
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'ut  per  nci'e.  was  garnished  as  the  debtor  of 
his  leasoi-,  who  had  prevloualy  assigned  his 
ieaie.  it  was  held,  simply  on  the  ground  tbat 
tbe  tnlerest  of  Ihe  equitable  assignee  ahoiild  be 
proterted,  that  Ihe  lessee  was  not  chargesble  aa 
the  debtor  of  the  aBsignor.  Carr  v.  Waugh,  28 
111.  411!. 

Roberw  V.  Drlnkard.  3  Met.  (Ky.)  HOn.  was 
a  proceeding  In  nrtulty  to  attach  a  debt  diie  to 
a  nooiesldent :  the  dehlor  waa  summoned  as 
garnlMhei'.  and  was  also  made  a  defendant  In  Ibe 
action.  His  snawer  showed  that  he  had  bougbt 
from  Ihe  iH-luclpal  debtor  bis  Interest  In  a  tract 
of  land  tbe  amount  of  which  was  not  known. 
!)elng  an  undivided  twelfth-part  aubject  to  a 
dowiT  right,  and  that  tor  this  he  wss  to  pay 
(40  per  ncre  whenever  he  Bbould  ohiain  title 
and  jmssceaion  of  It.  Upon  this  answer,  tbe 
courl  rendered  Judgment  for  the  plalnlitT.  in 
which,  after  aacertalning  the  smonat  ot  the 
pinlntlira  demand,  it  wns  recited  that  the  gar- 
nishee "will  be  Indebted  to  defendnnt  .  .  . 
tn  a  larger  sum  than  Ihe  above,  but  tbe  aame 
la  not  yet  due,  therefore  it  la  adjudged  rhat  de- 
fendant ...  pay  to  plaintiff  his  debt  and 
costa,"  It  was  held  thnt  the  Judgment  wns  er- 
ror. The  amount  ot  the  debt  and  the  lime  at 
which  It  would  become  prynble  were  uncertain, 
both  depending  upon  future  contingenciee.  nnd 

and  flnal  Judgment  for  b  flTed  and  cerlnin  sum 
which  was  not  then  due  and  might  never  be- 
come due.  The  court  in  auch  a  esse  conld  hsv« 
done  no'hing  more  than  to  make  sacb  In'erloe- 
ntory  order,  lu  the  form  of  mi  iDjunctlon  or 
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otlurwlK,  a*  n-ODid  bave  protected  Che  lishti  of 
tbe  plftlotlff,  retaining  control  of  the  can  tor 
mch  tortlnr  and  final  Jadgment  as  the  facta 
afterwards  to  be  developed  and  ehown  bj  addl- 
nonaJ  pleading*  mlgbt  Balbortse. 

Bnt  wbere.  penillag  an  actkm  to  determloe 
the  rigbu  of  (he  partic*  under  a  contlcalng 
contract  to  Bopplf  ore.  the  amount  becoming 
line  for  the  ore  from  time  to  time  waa  ordered 
paid  Into  coart,— It  being  malnulned  that  the 
part;  to  whom  the  parmenta  were  to  be  made 
wu  Insolvent  and  a  nDnreaideat, — In  order  that 
tbe  Other  pu-t;  mlgbt  be  aecored  for  any  aura 
to  which  It  might  establlih  a  right  to  a  aet-olT 
-or  recoupment  b;  way  ot  damagea,  and  attach- 
ment WSB  (ued  out  and  laid  on  the  lunda  In  the 
liandi  ot  the  clerk  of  the  court,  It  woa  held  that 
Id  Kew  Jerac;  the  fact  Chat  the  fnnda  were  In 
tbe  cnatody  of  the  law  did  not  prevent  their 
being  lawfully  attached,  and  the  rights  and  in- 
lereita  of  the  defendant,  though  uncertain  In 
amount,  were  held  subject  to  the  attachment. 
Trotter  v.  Lehigh  ZIdf  &  Iron  Co.  (1888)  41 
N.  J.  Kq.  229,  3  Atl.  K. 

Mutual  Keaerve  Life  Auo.  v.  Phelps  (I»00) 
108  fed.  513,  on  the  other  hand,  reaches  a  con- 
trary result  on  rather  similar  factB.  A  mem- 
ber of  a  mutual  life  Insurance  nasoclstlon,  who 
bad  srcuri^d  Judgment  against  II  for  the  recov- 
ery of  tbe  amount  of  his  paymeula,  obtained  an 
Older  diverting  by  gnrnUhmeut  In  equity  tbe 
morluary  calls  a::d  premiums  afterwards  to  be- 
come due  to  tbe  defendsnt  from  the  persona  In- 
sured :  but  It  was  held.  In  an  action  brought  by 
tbe  Insurance  ussoclatlOD  In  tbe  Federal  court 
for  an  lajuncllon  to  restrain  the  original  plaiu- 
tlff  and  the  receiver,  appointed  In  the  earlier 
action,  from  reducing  to  pusucsslon  sny  of  the 
■complsinant's  reveuues  or  Income,  tbat  Ihecred- 
ICs  sought  to  be  diverted  to  the  orlglnai  plain- 
tllTs  Judgment  were  s  trust  fund  for  the  pay- 
ment of  the  losses  of  the  contribntcre  to  It.  and 
benee  were  not  subject  to  the  process- 

Usrrett  v.  Equluble  Ins  Co.  G4  Me.  GST, 
was  a  caae  of  a  note,  given  by  the  trustee  to 
the  defendunt  losorance  compsoy  In  which  he 
«aa  Insured,  for  a  certain  aum  and  such  addl- 
Uonnl  preniluma  as  might  become  due  on  hla 
policy:  Ihia  «a«  beld  not  to  be  a  contingent 
claim,  and  to  was  subject  to  foreign  attech- 
ment  no  addltloaal  premium  having  become 
-doe:  there  might  be  SDmething  more  due,  bnt  at 
the  time  of  the  service  a  certain  sum  was  abeo- 
iQtely  due ;  and  the  fact  that  by  the  agreement 
between  the  parties  that  Id  case  ot  loss  by  tho 
trustee  and  payment  of  It  before  tbe  time  ot  the 
matarlty  of  the  note  the  amount  of  the  nolo 
might  be  set  olT  against  the  amount  of  the  loss 
-did  not  make  It  contingent ;  inch  oncertalnty 
was  only  as  to  tbe  time  of  payment. 

But  In  Muiaachu setts,  where  the  defendants 
owed  tbe  trustee  a  certain  sum  and  gave  him  a 
draft  for  a  certain  ia^er  sum.  tbe  truste*  prom- 
ising la  account  (o  tbem  for  the  proceeds  of  the 
draft  when  collected,  and  Ihe  defendauta  were 
to  pay  the  cost  of  the  collection,  it  was  held 
that  this  wu  a  contingent  claim  before  the  col- 
lection: and  It  waa  apparently,  also,  unliqui- 
dated.     Frothlugbsm  v.  Haley.  S  Mass.  TO. 

In  DavlB  V.  Hsm.  3  Mass.  S3.  Ihe  prlaclpai 
defendants  were  ship  owners  and  contracted 
with  the  trustees  to  carry  money  for  ibem  to 
Calcutta  aud  invest  It  there  and  receive,  them- 
■elves.  a  certain  share  of  the  net  proceeda. 
This  ulso  was  held  a  (.-ontingent  claim  and  not 

ment  statute.  It  was  uncertain  whether  any. 
thing  would  ever  be  due.  and  If  there  were  no 
profits  nothing  would  be  dne.  But  the  dDclslon 
waa  not  npon  the  ground  Chat  tbe  claim  nai 
liquidated. 
JW  L.  It.  A. 


WlUard  v.  Bheafe,  4  Maaa.  aSB,  upon  tbe 
aame  statute  (1TS4,  chap.  6SS),  waa  very  alm- 
llar.  The  traatee  left  goods  belonging  to  him- 
self, tbe  defendant,  and  another,  In  the  handa 
of  foreign  uieccbanta  to  be  sold  for  them,  and 
waa  served  with  trustee  proceaa  before  sny  pro- 
ceeds of  the  aale  were  received  by  him  from  the 
merchants.  This  also  waa  a  "contingent" 
claim. 

Bo,  In  Williams  v.  Msrston,  3  Pick.  SO,  the 
defendant  aa  a  broker  bought  certain  fruit  for 
Baker,  and  waa  to  have  a  third  of  the  net 
profits  of  the  resale ;  and  one  Thacher  took  the  - 
fruit  to  sell  oD  commlsalon,  and  some  was  sold 
by  Thacher  and  some  by  hla  various  consignees : 
but  when  tbe  trastee  j>roceea  was  served  on  . 
Baker  and  Thacher  not  all  the  proceeds  bad 
been  received.  It  was  held  that  Baker  was  not 
chargeable  aa  trustee;  It  was  contingent 
whether  he  would  become  Indebted  to  the  de- 
fendant as  the  price  for  which  the  fruit  was 
sold  had  not  ))een  received  (and  might  not  all 
be  collected). 

And  where  tbe  answer  ot  garnishees  ad- 
mitted having  sn  open  sccount  with  tbe  defend- 
ants, the  result  ot  which  depended  upon  voy- 
ages to  foreign  countries,  and  alleged  thst  until 
these  voyages  were  ended  It  wss  Impoaalhle  to 
determine  which  wsy  the  balance  would  lie  or 
what  the  balance  would  be,  the  garnishees  were 
discharged  upon  their  Sisclosure.  On  such  a 
sUte  of  facta  It  could  not  be  said  that  there 
was  nt  sny  moment  a  debt  owing  from  the  gar- 
nishees to  the  defendants  within  tbe  meaning 
of  Ihe  Pennsylvania  stCachmenC  eiecutlon  net 
of  ]S;J6.  Kerr  v.  DIehl  (1841)  2  Clark  (Pa.) 
32S.  Tbe  cuurt  said:  "If  we  apeculnte  upon 
probabilities,  which  are  very  strong  In  this  case, 
there  will  eventually  be  a  balance  In  tho  hands 
of  Ihe  garnishees  belonging  to  the  defendants, 
but  we  cannot  even  tske  upon  ourselves  the  te- 
sponsibillty   ot   saying   that  such   will   be   the 

In  Richardson  v.  Blmlt  (1876)  L.  R.  2  C,  P. 
DIv.  030  L.  T.  N.  S.  38.  tbe  metropolitan  board 
of  works,  Ihe  gamisheeB.  bad  given  the  defend- 
ant. In  accordance  with  tbe  statute,  "notice  to 
treat"  for  the  sale  of  bis  land,  which  under  Ihe 
alatute.  In  case  of  no  agreement  aa  to  price, 
would  be  condemned,  tbe  value  to  he  ascer- 
tained by  a  Jury.  Here  it  was  held  that  there 
WHS  no  debt  either  owing  or  accruing.  The  de- 
fendant might  not  he  able  to  show  title.  It 
WHS  like  a  claim  for  unllquiduted  damnxes,  and 
nothing  that  could  bo  accurately  deacribed  as  a 
debt. 

But  In  Buchanan  County  Bank  v.  Cedar  Rap- 
Ida,  I.  F.  A  N.  W.  R.  Co.  02  Iowa.  HB4.  IT  N. 
W.  T37.  where  a  rsliroad  company  entered  Into 
a  contract  with  a  third  person  by  which  he  was 
to  buy  oi  obtain  by  condemnatlOD  for  Ihe  rail- 
road company  Its  right  of  way.  and  land  waa 
condemned  belonging  to  tbe  JudgJient  dc'.itor. 
who  oppealed  from  the  aw»rd,  and.  after  Ihe 
rsliroad  company  was  garnished  as  to  such  sd- 
dillnonl  sum  claimed  by  him,  tbe  company's 
11  gent  under  the  contract  then  psld  the  owner 
ISO  additional.— It  waa  .decided  that  the  com- 
puny  was  still  gamishable  aa  to  the  tSU  ao  as. 
ccrtalned  and  admitted  to  be  due,  and  paid  by 
Its  agent  to  the  owner.  Instead  of  (he  g.irnlsh- 
Ing  cri'dltor,  and  the  act  of  the  agent  removed 
the  conllngeucy  as  10  the  amount  ot  tbe  claim. 

On  the  other  hand,  where  the  defendant  was 
in  pussessioD  of  land  under  some  cisini  of  title, 
hut  Che  Ipgai  title  waa  in  the  gnrnishpe,  who 
sold  to  a  third  person  for  s  certain  Bum.  di- 
reiTling  him  to  pay  Ihe  defendant  out  of  tbe 
purchnse  price  a  aum  not  exceeding  SI.OOO  In 
sallsfacllon  of  her  clslm.  which  payment  waa 
to  be  good  pro  tante  as  psyment  to  the  gar- 
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nUhee,  aod  the  purchaser  accordlnglr  did  pa; 
tbe  defendant  1300.  It  wai  beld  that  tbere  was 
no  Indebtedness  ot  the  gamlsbee  to  the  defend- 
ant tor  vbleh  be  could  he  charged :  there  whs 
no  admlaaloQ  by  the  sarolahee  of  ladebtednesa 
to  the  detendaDt  o(  an;  Bum,  and  there  wsa  no 
Talld  coatraet  ■□balstlnK  between  the  parties 
for  the  parmeni  of  an;  mone;.  Qoode  v.  Barr, 
64  Wis.  OSD,  ^0  N.  n'.  114. 

Where  the  plalotllT  clsJmed  that  tb«  gar- 
nlsheea  were  Indebted  Co  Ibe  defendant  on  an  at- 
laebiDeDt  bond  for  damagea  caused  b;  a  nrontc- 
(nl  sttRohnient.  and  that  the  dnmagea  amouuted 
to  (5.000,  tlie  court  beld  the  proceeding  "pre- 
mature, becuuae  the  llablllcj  for  the  alleged 
damage  la  not  narertalned.  and  can  be  aacer- 
tBlned  iml;  la  the  suit  for  that  puriwae.  The 
gnmlHhmcnt  procpsa  was  not  InCeoded.  and  can- 
not bo  used,  to  litigate  and  settle  aide  Issues." 
Peet  r.  McDunlel,  UT  Ln.  Ann.  4S5. 

But  In  Veroionl  when  an  nltacblng  plaintiff 
bad  executed  a  bond  to  ladeniDlfy  the  constable 
for  having  attached  cerlatn  property  of  doubt- 
ful ounersblp,  and  a  third  person,  the  real  own- 
er ot  the  propertj,  obtained  Judgment  against 
tbe  conalBlile  tov  taking  It.  the  claim  of  the 
coDBlable  agalnel:  tbe  attaching  creditor  could 
be  reached  by  trualeo  proceaa,  although  before 
Judgment  against  the  constable  It  was  merely 
a  contingent  dalm  and  as  such  excluded  from 
the  operatlun  of  the  trustee  process  by  eipress 
statute ;  when  upon  recovery  agalnat  tbe  con- 
atable  a  dear  cause  of  action  aroee  upon  the 
bond  the  obllgntlon  became  certain  aa  Co  tbe 
liability,  and  "upcerUlu  only  ns  to  the  amount" 
tor  which  the  trustee  might  be  ultimately  sub- 
jected :  and  It  wns  like  any  other  Indebtedness 
where  the  amount  claimed  Is  ausceptlble  of  dis- 
pute and  controversy.  Downer  v.  Topllff 
(I84T)   10  YC.  399. 

And  a  verdict  In  attaebmeot  execution  flnd- 
iDg  that  the  money  In  tbe  handa  of  the  gar- 
nishee belonged  to  the  defendant,  but  not  flnd- 
Ing  how  much  w«s  la  his  hands,  was  such  that 
a  Judgment  could  not  be  entered  on  It,  and  tbe 
JodgmeDt  was  reversed.  Poor  v.  Colbum.  BT 
Pt  417. 

But  when  a  man  takes  an  absolnte  deed  ot 
bill  of  aale  of  all  bis  debtor's  property  with  a 
■ecret  defesasnce  bsck,  and.  acting  under  such 
deed  or  bill  ot  sale,  takes  passesslaD  ot  tbe 
property  and  sells  It  as  bis  own  and  as  If  he 
were  the  abaoluCe  owner,  and  tbe  property  Is 
worth  twice  his  debt,  or  Its  value  Is  largely  In 
excess  ot  It,  aod  be  refuses  to  state  Its  value 
«r  wbst  It  Bold  for,  he  «ll[  be  garnlstuible  ss 
tbe  debtor  of  hla  grantor  or  assignor.  Melga 
T.  Weller,  BO  Mich.  629,  Bl  N.  W.  681. 

Bat  in  the  case  of  a  garnishment  agnlosc  a 
elt;  t4>  aubject  funds  due  and  to  became  due, 
while  tbe  work  was  going  on.  to  the  defendant. 
I  city  sewer,  the  Judgment  ot 
set  aside,  not  on  the  ground 
that  the  amount  was  uncertain  or  contingent, 
but  upon  grounds  ot  public  policy  which  would 
Inhibit  a  process  diverting  moneys  appropriated 
to  B  public  work  for  tbe  public  bealtti.  and, 
generally,  the  garnishment  of  a  municipal  cor- 
poration.    I'rlDgle    V.    Guild    (10021     118    Fed. 

ess. 

In  Moses  v.  UcUullen  11867)  4  Coldw.  242, 
there  was  an  attempted  evaaloo  ot  liability  by 
the  garnishee,  appareuUy  making  the  amount 
due  the  defendant  an  unliquidated  sum.  The 
garnishee's  answer  stated  that,  aa  the  secre- 
tary ot  a  railroad  company,  be  bad  in  his  hands 
tieo  paid  to  him  tor  cisy  taken  from  laod  of 
tbe  defendant,  but  that  the  defendant  and  hia 
employer,  the  railroad  company,  hod  agreed  to 
make  a  division  ot  tbe  land,  and  that  when 
tllle  shoDid  pas*  there  would  be  more  owing  to 
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tbe  defendsnt.  It  was  beld  that  the  gamlsbec 
wns  required  by  the  statute  (Tenn.  Code,  | 
3088,  subds.  1,  2)  to  answer  whether  be  was  In- 
debted, or  whether  he  bad  any  property,  debts. 
or  eSecta  belonging  to  the  defendant,  and  If  so 
the  kind  and  smount ;  and  that  tbe  answer  ad- 
mitting the  present  debt  was  a  present  talfll- 
ment  of  the  requirement ;  and  Judgment  was 
given  tor  the  1160. 

2.  CIMsM  avbiect  to  Hex. 

In  an  action  against  building  contractora, 
the  owners,  after  belug  gamlahed,  paid  out  to 
subcontractors  on  the  building  soma  not  sabjecl 
to  any  lien.  It  was  held  tbst  since  the  certain 
amouDta  so  paid  out  of  theuoascertalaed  amount 
due  the  defendants  were  not  subject  to  lien,  and 
were  due  to  the  defendants,  they  were  subject  to 
tbe  garnishment,  and  the  garuiBhces  accordingly 
bod  paid  In  their  own  wrong ;  the  court  saying 
that  In  order  that  an  Indebtednesa  may  be  liable 
to  garnishment  It  must  be  shown  to  be  sbso- 
Intely  due  as  a  money  demand  unalTecCed  by 
liens  or  prior  encumbrances  or  conditions  of 
contract.  Scales  T.  Southern  Hotel  Co-  37  Mo. 
B20. 

This  case  was  followed  by  Heege  v.  Frnln,  18 
Uo.  App.  I3D.  There  tbe  garnishees  were  con- 
tractors, and  under  tbelr  contract  with  tbe  de- 
fendant, a  snbcontrsctor,  they  might  pay  bts 
workmen  their  wsgcs  or  the  material  men  their 
claims.  In  order  to  avoid  Interference.  The 
plaintiffs  contended,  when  the  contractors  had 
paid  the  defendant's  amount  after  being  gar 
nlshed,  that  they  could  lawfully  pay  only  where 
there  was  a  lien,  but  It  was  held  that  paym«it 
to  the  defendant  was  contlngmt  and  snbject  to 
the  conditions  of  the  contract,  and  so  was  not 
s  "money  demand,  unaffected  by  Hens  or  prior 
eDCUQibrances  or  conditions  ot  contract,"  aa  In 
Scales  T.  Southern  Hotel  Co.  3T  Uo.  520. 

To  the  same  general  effect  Is  Tollmer  v.  Chi- 
cago A  N.  W.  R.  Co.  86  Wis.  306,  S6  N.  W.  919. 
A  railroad  company  was  garnished  as  thedebtor 
ot  lU  contractor,  and  under  a  statute  wss  di- 
rectly liable,  under  certain  dreams  lances,  to 
tbe  employees  of  Its  contractor,  tor  tbelr  wages. 
It  waa  held  tbat  tbe  company  was  not  charge- 
able as  gsmlahee  for  tba  amonnt  due  the  con- 
tractor. The  company  had  the  right  to  with- 
hold so  much  of  Its  indebtedness  to  Ita  con- 
tractor as  was  necessary  to  pay  the  laborers 
under  the  statute,  and  It  could  not  be  deprived. 
without  Its  consent,  of  such  a  right,  either  by 
the  act  ot  tbe  contractor,  or  by  garnishment 
In  a  suit  agalast  him,  "Where  .  .  .  tbe 
amount  of  the  Indebtedness  nblcb  the  garnlahes 
Is  ultimately  liable  to  pay  to  the  principal  de- 
fendant depends  upon  contingencies,  such  gar- 
nishee can  only  be  beld  liable  for  so  much  as 
shall  remain  doe  to  such  principal  defendsnt 
upon  the  determination  ot  such  contingencies." 

And  on  an  unfinished  logglag  contract  by 
which  payment  was  to  be  msde  only  wbenltwas 
known  tbst  all  claims  for  labor  bad  been  paid 

tbe  unknown  amount  of  the  flnal  payment  waa 
to  be  retained  until  ths  performance  of  a  cer- 
tain part  of  the  contract,  and  the  employer 
might  apply  tbe  final  amount  due  to  tbe  pay- 
ment of  any  liens  on  the  property,  the  employer 
was  held  not  to  be  liable  as  garnishee  at  a  time 
whon  nothing  was  expressly  doe.  Klely  v. 
Bertrand  (1887)  67  Mich.  332,  84  N.  W.  67*. 
Bo,  where  railroad  contractors  who  were  gar^ 


had  reserved  to  themselvea  by  the  < 
with  the  defendants  the  right,  at  their  option, 
to  dia<:barge  tbelr  obligation  to  them  by  pay- 
ment directly  to  tbe  workmen  employed  by  the 


Waplks- Platte  It  Groceh  Co.  v.  Texas  &  P.  R.  Co, 


dcfendiDt.  and  were  also  bound  b;  their  con- 
[ract  iTlth  Ihe  railroad  t»  dlsfbarse  all  claims 
of  men  wbo  wer<!  eniplojed  In  tbe  coDstmi^tlon 
of  xhn  road,  Vkj  were  heM  not  char^able  aa 
■arnlsheeB   wb?ii    Che   amount    bo   due   the   aub- 


8.  Olofffli  iiili/«e(  to  forfetture. 

Where  a  deleadant  roatracted  to  conatrnet  a 
tolldlng  for  the  samlahee,  and  b;  the  contract 
waa  to  puj  B  certain  Bum  per  daj  as  a  forfeit 
for  failure  to  complete  the  bnlldlDK  on  a  certain 
day.  aad  the  building  waa  not  Tet  completed  at 
tbe  time  of  the  garnishment,  the  gamlahee  was 
not  charged  s«  for  a  debt  to  tbe  coaCraetor,  for 
the  sum  waa  uncertain;  there  was  nothing  ab- 
solutelf  due  him  at  the  time  of  the  Krrlce  of 
the  gamlahmenl.  and  wbether  anything  would 
ever  become  due  depended  upoa  a  contlngeacy. 
Blahop  r.  YouDg,  IT  Wis.  47. 

ADd  In  Klkel  v.  t'rellch,  1  Tei.  App.  Civ.  Cils. 
(Wblte  &  W.)  1  HIT,  p.  628,  a  similar  concln- 
aloa  was  arrived  at.  There  was  a  contract  to 
balld  a  hougp  for  the  garnishees,  who  answered 
that  bf  the  terms  of  the  contract  If  tize  house 
was  not  Qolsbed  b;  a  certain  day  tbe  defend- 
ajit,  the  eonCraccor,  was  lo  forfeit  |5  a  day. 
and  process  was  served  before  completion,  and 
also  before  completion  Ihe  garnishees  were  com- 
pelled to  pay  the  defendant's  workmen  enough 
to  absorb  the  difference  between  the  amounts 
paid  on  tbe  contract  and  the  total  amount  to 
be  due.  Tbe  garnlaheea  were  dlschnrged.  since 
tbe  obligation  was  contingent  upon  Che  comple- 
tion of  the  contract,  and  since  If  the  contract 
be  of  such  a  nature  that  It  Is  uncertain  whether 
.laytliliig  will  t>e  due  In  virtue  of  It,  a  claim 
upitQ  It  caDDuC  be  attached  aa  a  debt. 

Id  tlopson  v.  Dlnan.  4S  Mich.  ei2,  JS  N.  W. 
375.  also  there  was  a  construction  contract  with 
a  ^mllar  forteltare :  the  building  had  not  been 
nniahea,  and  It  did  not  appear  that  It  ever 
woDid  be  Itnlahed,  There  was  do  gamlshabia 
Indebtedness ;  and  it  was  even  uncertain  on  the 
proof  whether  the  garnishee  owed  sjiylhlng. 

Tbe  Michigan  statute  (Tub.  Acta  18T9,  cbap. 
2SG,  p.  270)    provides  that  the  garnishee  shall 


right     . 


'lalm 


irlnclpa]   defend 


agalnat  him   In  favo 

Bl  Mich.  113.  Ifi  N.  W.  2J7.  the  principal  de- 
(endaut  bad  contracted  to  build  for  the  gar- 
nlaheea  a  church,  which  was  to  be  completed  by 
a  certain  day,  with  a  forfeiture  If  the  work  wns 
nut  done  by  the  time  stipulated.  When  tbe 
garnishment  suit  waa  begun  the  garnishees  bad 
piade  large  payments  on  estimates  as  the  work 
progressed.  In  accordance  with  the  contract. 
and  the  building  had  not  been  completed,  aod 
tbey  accordingly  Inaisted  that  nolhing  waa  due 
the  defendant,  but  tbe  plalntltTg  contended  that 
the    garnishees    were    chargeable    (or    anything 

fendant  in  accordnnce  with  the  contract,  under 

irlalms.  The  court,  however,  in  an  opinion  by 
Coolej-,  J.,  decided  that  this  was  not  a  "conlln- 
Kent"  claim  under  Ihe  statute.  While  admltllD^; 
that  tbe  claim  was  literally  contingent.  It  In 
Billed  Chat  It  waa  not  within  Its  renaon  or  Intent, 
since  lo  permit  garnishment  upon  daimssuch  ss 

Interference  with  the  contracts  of  third  parties, 
•Dd  moat  In  many  coses  deprive  them  of  sub 
■tantial  rights :  that  It  would  be  especially  mis- 
chievous In  tbe  C0se  of  bnilding  contracts,  for 
If  payments  upon  estlmstes  could  be  gamisbed 
In  advance,  performance  would  be  rendered  Im 
poarible :  and  tlie  plalDtina  were  entitled  to 
S»  L.  R.  A. 


rench  only  vbac  was  due.  if  anything,  at  the 
time  when  proceaa  was  served.  Klely  t.  Bert- 
rand  ilSbT)  (IT  Micb.  3S2.  34  N.  W.  674,  fol- 
lows this  decialon, 

4.  Clalmt  tubftct  to  estimate. 


In  Williams  v.  Androacoggln  &  K.  B.  Co.  SS 

Me.  201,  GS  Am.  Dec  T42,  by  a  contract  be- 
tween Ihe  defendants  and  Cbe  trustee  for  the 
coDStmctlon  of  a  railroad,  the  truatee  waa  to 
pay  eaob  month  for  three  fourths  of  the  amount 
of  the  work  done  In  the  preceding  month  accord- 
ing to  the  estimate  of  the  engineer,  Ihe  remaind- 
er of  tbe  amount  earned  each  month  to  be  due 
when  the  whole  waa  completed;  and  process 
was  served  on  the  trustee  before  completion  ; 
the  remainder,  being  the  amount  due  since  tbe 
ianl  certiUcale  of  the  engineer,  was  held  not 
subject  to  foreign  attachment. 

But  where  by  a  similar  contract  BO  par  cent 
of  each  month's  work  was  to  be  paid  on  the  15th 
of  the  month  on  the  estimate  and  certificate  ot 

held  to  be  cbargeable  for  tbe  amount  due  tor 
tbe  work  In  Nfay.  although  at  the  time  of  serr- 
Ice  of  process  tbe  estimate  for  the  month's  work 
was  not  completed,  under  tbe  statute  of  UoIdC 
(Re».  Slat.  chap.  SB.  t  Oil  providing  that  "any 

tactaed  1>efore  II  has  become  payable ;  but  tbe 
trustee  la  not  refiulred  to  psy  or  deliver  It  be- 
fore the  time  appointed  therefor  by  the  con- 
tract ;"  although  the  claim  wne  lliua  unliquidated 
at  tbat  time,  there  was  nothing  further  for  the 
contractor  to  do  to  be  entitled  to  payment,  and 
the  amount  due  waa  not  aubject  to  any  cootlo- 
gency.     Ware  v.  Gowen.  65  Me.  B34. 

And  under  the  Illinois  aCaCnte  (Bev.  Stat. 
1ST4.  cbap.  62.  |  6)  embracing  money  due  or 
owlDg.  not  ODiy  at  tbe  time  of  tlie  service  of  tbe 
iment,   but   at   any  time  after,    or   money 


might  tl 


eafter 


a  the 


of  a  building  contract  by  which  Ihe 
were  to  pay  the  principal  debtor  upon  Instal- 
ments repnsenting  BD  per  cent  o.'  the  amountot 
work  done  accordingtothearcbllect's  certiflcate, 
some  of  which  inataimenls  had  been  paid,  where 
they  hod  reserved  tbe  right  to  moke  aiteratlona, 
the  aihount  of  payment  for  which  waa  to  be  de- 
termined by  the'architecl,  and  were  garnished 
belore  the  day  when  the  building  wos  to  be 
completed.  It  was  held  that  they  were  charge- 
able as  debtors  of  the  contractor,  allhouiih 
there  waa  no  evidence  that  the  building  h:-d 
been  completed,  and  Ihe  amount  due  the  de- 
fendant had  not  been  aKrertained  by  the  archi- 
tect.    Wllcus  v,  Kling.  ST  Hi.  107. 

So.  where  all  that  remained  to  be  done  by  the 


to 

entitle  them  to 

be  paid 

WRB  the 

produce  Ion 

of 

the  engineer's  c 

ertlfln 

work 

could  b 

garni 

bed 

their  debtor,  el 

make  such  calculations  a 

sary  to  as- 

due. 

III 

App.  385. 

Similarly,  where 

ipal  de 

uctlon    company 

bad 

the 

■ner  ot  a  hulldl 

do 

work  u 

Mn   It, 

and 

ertnin 

ot 
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laid  by   it,   up 

chllecf 

staled  times,  o 

Ihe 

unt  done,   and 

the 

nn 

ouQt  due  at  th 

time 

of 

the  ser 

Tice  of 

the 

latb  of  tbe  architect  after  Ihe  cerllllcate  and 
before  the  service  of  the  attachment,  was  sub- 
ject to  the  process,  although  tbia  amount  wai- 


300 


Tbzib  Bhpubui  Coubt. 


umucertaloed  tibea  the  wainnt  wat  temO. 
EdIaoD  Electric  Illuminating  Co.  t.  GaajliTlDO 
Fire  Froor  CoDStr.  Co.  (189T)  10  App.  Dlv.  350, 
44  N.  ;.  Supp.  102O. 

Bat  Id  the  caae  of  ■  conCnct  betwecD  the 
deteodnDt  aubcon tractor  and  the  garulthee  con- 
day*  after  lb«  certificate  of  the  engineer  that 
the  work  had  been  minpletelj  flnlahed  In  ererr 
respect.  It  waa  beld  Chat  no  gamlabment  was 
poulble  onttl  thin  certificate  waa  aupplled:  tor 
the  credltora  of  rhe  defendant  could  not  be  al- 
lowed to  give  their  eatlmate  of  about  what  the 
work  nmounled  to,  alnre  the  amount  at  auch 
indebtedneaa  could  only  be  shown  bj  the  en 
gtneer'a  certiricate,  CTen  although  the  debt  ti 
the  defenduDt  were  greitl;  In  eiceaa  of  thi 
claJm  of  (he  gamlahlng  plaintiff.  St.  Joaeph 
Iron  Co.  T.  HaJTer^on.  48  Mo.  App.  383. 


0.  Otaimi  0 


unodjaa  (ed  <iuur<ifioa   latiM. 


UnadJnaCed  clalma  for  kiaae*  on  flre-Inaurance 
policies  have  In  nereral  Jurladlctlona  be 
treated  as  debts  and  subject  to  garnlabment 
foreign  attnrhment,  generally  on  the  ground 
that  tbe  contract  of  Inauraoce  Itaelf  contalna 
the  atandard  by  irhlcb  Che  amonnt  of  the  lona 
may  be  accurately  determined.  In  accordance 
witb  the  principle  laid  down  In  Flaher  t.  Con- 
aequa.  2  Wagb.  C.  C.  382,  Fed.  Caa.  No.  4.816, 
tvpra,  IV.  b.  1. 

Kuox  T.  Protectltm  Ins.  Co.  (ISaS)  »  Conn. 
430,  23  Am.  Dec  33.  may,  perhaps,  be  conald- 
ered  the  leading  rsae  on  this  subject,  and  It  U 
In  accordance  with  the  earlier  case  mentioned. 
TbiR  case  was  decided  under  a  statute  prorldlng 
that  "where  debts  are  due  from  any  peraoa  to 
•n  abEcnC  or  abacondlng  debtor"  auch  debli  may 
be  attached ;  nod  the  court  aald ;     "It  woald  be 

words  to  limit  tbem  to  liquidated  debts.  The 
object  of  tbe  statute  la  to  secure  for  the  bene- 
fit of  tbe  creditor  all  (he  property  of  the  debtor, 
—all  bl»  goods,  eltpcrR,  .ind  credits.  The  de- 
fsodanlB  jibe  gHmlshed  Insurance  compaay] 
owe  tbe  absent  debtor  fnr  a  loss;  they  do  ooC 
adJuaC  It,  buC  siiy  they  will  not  be  responsible 
tor  It  to  bis  credirnrs.  I'bey  are  liable  to  pay 
blm  moni'y,  and  tbey  will  pay  only  when  tbe 
damages  are  llqiildnted.  It  can  be  recovered  In 
Ibe  name  form  of  Dcllon.  ••la.,  aaaumpslt.  Had 
the  damages  beeti  aacertslned.  there  could  have 
been  no  diniculty:  but  In  that  case  there  would 
haye  been  only  Indebtedness ;"  and  (be  com- 
pany was  held  clurgeoble  as  garnishee. 

And  Field  v.  Insurance  Co.  (1801)  4  Ptalla. 
28«,  AUruied  In  Glrard  F.  A  M.  Ins.  Co.  v.  Field. 
46  Pa.  1211.  Is  to  precisely  tbe  ssme  effect.  In 
the  lower  court  the  case  was  decided  on  the  on. 
thority  of  West  v.  Fmnklln  F.  Ins.  Co.  2  Clark 
tPa.)  TO  fs  case  decided  upon  the  same  fftcls. 
and  alBrmed  In  S  Watts  A  S.  SCO,  upon  tbe 
ground  that  before  the  answer  of  tbe  garnishee 
w«a  filed  the  loss  had  been  adjusted) 


leld  I 


said: 


■'Wherever  a  demand  Is  capable  Of  Iwlng 
(erred  to  some  definite  stajidard. — in  other 
words,  wherever  there  Is  a  flied  and  certain 
measure  of  darnagea. — then,  ss  It  seems  to  us.  It 
ought  to  be  considered  as  sufilclent  to  consti- 
tute a  subject-matter  of  tbe  process."  And  upon 
appeal  to  the  supreme  court  It  ivaa  aald :  "Tbere 
Is  close  alBntty  becneen  tbe  root  and  the 
branches  of  the  remedy  by  attachmeot.  In  the 
former,  ss  In  the  latter,  unliquidated  damages 
lu  tort  are  not  within  It,  nor  a  claim  for  dam- 
ages atlBlng  frum  a  mere  breach  of  contract. 
.  .  .  [Citing  Plsher  v.  Conseqnm,  2  Wash. 
C-  C.  382,  fr-ed,  Ca».  No.  4.818.]  ...  We 
cannot  come  to  tbe  conclusion  that  every  unll- 
iinldated  claim  is  without  the  reach  of  the  *t- 
60  L.  B.  A. 


procea*.  TIm 
has  ■uffldent  groimd  to 
sloD  from  It  of  such  e 


Mat, 

operate  on  In  tbe  eiclu- 

lalma  aa  are  contingent 
auu  SUCH  as  pnsiien  no  fixed  atsndord  tor  llqui' 
dstlon,  like  torts  or  damages  for  brea4^  of  con- 
tract. These  are  demanda,  but  not  definite 
enough  to  be  classed  aa  'persona!  estate;'  'good* 
and  chattels,'  and  'goods  and  effects,'  "  under 

The  same  rule  obtaina  Id  IlllDola.  MlBSlsaippi. 
and  North  Carolina.  Id  tbe  case  of  a  policy 
unadjusted  at  the  time  of  tbe  garnishment,  giv- 
ing to  the  company  an  option  "to  repair  or  re- 
place" the  property,  a  atock  of  merchandise,  the- 
iudebtednesa  wan  held  not  to  t>e  contingent  from 
the  fact  that  tbe  amonnt  waa  unadjusted,  since 
the  pulley  furnished  the  standard  to  settle  It : 
nor  from  the  fact  that  the  company  had  au  op- 
tion to  pay  in  merchandise  rather  (ban  In  mon- 
ey. Hanover  F.  Ina.  Co.  v.  Connor  (1880)  30 
111.  App.  267. 

And  even  where  tbe  nnadjusted  claim  was 
diiipuled  by  the  company,  which,  however,  was 
held  to  have  forfeited  1^  Its  conduct  the  rifcht 
to  an  B{>pralsal.  It  was  gamlsbahle.  Oiena 
Falls  Ins.  Co.  v.  HIte  11898)  83  111.  App.  M9. 

And  In  Creicent  Ins.  Co.  v.  Uoore.  S3  Miss. 
4IB,  It  was  held  that  an  Insurance  compsay 
may  be  garnished  as  the  debtor  of  a  peraon 
whom  It  has  Insured,  after  the  loss  boa  oc- 
curred, whether  the  claim  for  auch  loss  has  bees 
adjusted  or  not. 

Sexton  V.  Pbouili  Ina  Co.  (1903;  N.  C.)  43 
e.  E.  479,  IB  to  tbe  same  effect. 

But  in  New  Hampahlre  such  a  claim  before 
adjustment  la  not  subject  to  the  trustee  process : 
"A  claim  for  nnllqnldated  damages,  whetbw 
caused  by  tort  or  breach  of  contract,  cannot  b* 
reached  by  the  trustee  process."  llcKeao  *■ 
Turner.  4S  N.  H.  203. 

Bucklln  V.  Powell  (1S80)  00  N.  II.  119.  Ift 
In  accord,  but  In  that  caae  the  principal  defend- 
ant loat  bis  right  of  action  by  lapse  of  time. 

Where.  bowBver,  tbe  loss  wbs  adjusted  be- 
tween service  of  the  writ  nnd  the  disclosure,  by 
BRreement  between  the  prlnrlpsl  defendant  and 
the  trustee  Insurance  cDmoany,  the  latter  WB> 
chnrgenble.     Gove  v.  Varret!,  58  N.  H.  78. 

But  In  Louisiana,  where  the  answer  of  the 
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idjusted.~lt  was  held  that  tbe  amount 
owing  must  t>e  sbowD  :  tbe  attncblng  plaintiff 
could  acquire  no  other  or  greater  rlgbls  than 
the  dptcndant,  and  could  not  obtain  Judgment 
against  tbe  garnishee  without  performing  the 
condition  precedent  to  recovering  the  debt;  and 
tbe  Judgment  ordering  tbe  garnishee  to  depos- 
it tbe  amount  ot  (he  loss  with  the  sheriff  with. 
In  tea  diiys,  or.  In  default,  that  It  be  condemned 
to  pay  the  iimount  of  the  plaintiff's  judgment, 
was  set  aside.  Kata  v.  Sorsby.  34  La.  Ann.  0S8. 

In  caaea  where  the  writ  of  garnishment  la 
served,  not  only  before  the  claim  Is  adjusted, 
but  also  before  proof  of  loss  Is  made  In  accord- 
ance with  the  terms  of  ttie  poller,  the  claim  la 
clearly   not  garolsbable. 

So,  even  under  a  statute  (Ale.  Code,  |  3206) 
providing  that  the  garnishee  ahall  answer 
"whetbcr  be  was  Indebted  to  the  defendant  >t 
the  time  of  the  levy  ot  (he  attachment  .  .  . 
or  at  the  time  of  making  bis  answer,  and 
whether  he  vrlU  not  be  Indebted  In  future  to 
him  by  a  contract  then  existing,"  the  company 

u  not  chargeable.  Hunt  v.  Home  rrotecllon 
Ids.  Co.  (18S6)  81  Ala.  171,  1  Bo.  209. 

And  In  an  actloD  In  New  York  od  an  Insur- 

ce  policy,  where  tbe  defense  waa  that  the 
claim  bad  been  attached  by  truatee  proceaa  In 


iva. 
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k  creditor  of  the  plalDtlff  io 
tiMt  at>U  U  ■  d^t  from  tbe  dctendant  to  tb« 
[daliitllT.  bat  betoc«  proof  of  lou  was  nude, 
thla  waa  held  to  be  do  bar,  alnee  at  tbe  time  of 
the  aerrlce  o(  the  attachment  aotbtOK  was  due 
b7  Uie  cmtnct,  and  the  claim  was  unllgnldaled 
aAd  unadjiwled.  Donslai  r.  Fhanli  IDI.  Co. 
4S  N.  Y.  a.  B.  30S. 

Bnt  Brooklyn  Fhealz  loi.  Co.  t.  Wlllla,  TO 
Tex.  12.  a  8.  W.  82S,  decides  that  a  claim  for 
aa  loaanuice  loas  la  gamlabBble  before  proof  of 
lOM  la  made,  ctcd  ■Ilhoatch  the  pollc;  contains 
a  atlpulaclon  that  proof  ot  loas  muat  be  made 
before  the  lonirer  ahati  be  liable  to  paj.  and 
therefore  no  anlt  could  then  be  malntaJned  on 
the  poUeit;  alnce  In  Texaa  "EamlibmeDt  la  aot, 
■trietl;  apeakins.  an  action,  ,  ■  .  but  Is 
more  In  tbe  nature  ot  a.  bill  of  dlacoTerj,  and 
maj  be  Died  In  anticipation  that  a  debt  or  other 
obllcHiIon  will  macore  at  aome  fature  time." 

Under  s  atstute  In  UlDDeaoU  (Comp.  Lawa, 
I  530e.  Seas.  Lawa  1S6S.  p.  £17,  |  T)  provide 
log  that  a  garnishee  ahalt  not  be  charged  aa 
for  a  debt  to  the  defendant  "unlesa  at  the  time 
of  the  aerrlce  of  tbe  lummona  the  aama  Is  due 
absolutely  and  wtthont  depending  on  anj  con- 
tingency," an  unadJuBliHl  Ininronce  claim  gar- 
ntshed  before  proofs  were  fumtabed  was  con- 
tingent und  not  the  aobject  ot  gamlsbmenl.  II 
mlgbl  never  be  payable,  owing  to  the  assured  de- 
fendant not  complying  with  the  condltlona  of 
tlw  policy  through  the  whole  period  from  the 
making  ot  the  contract  to  the  time  when  the 
proofa  were  furnished :  as,  for  example,  ewear- 
ing  falsely,  which  wonld  avoid  the  policy-  Glea 
T.  Bechtner.  12  Mian.  ZT9,  Gil.  1S3. 

And  where  a  policy  contained  provlalona  that 
the  loas  should  be  payable  alily  days  after  due 
notice,  aacercalnment,  and  aaClsfactory  proof 
of  loss  bad  been  received  by  the  company :  and 
nlao  that  It  abould  be  optional  with  the  com- 
p«ny  to  retilace  the  property  destroyedi  within 
B  reaaooable  time. — tbe  inaurer.  gimlabed  be- 
fot«  adJuBtmenC  or  proof  of  loea,  was  not 
cbargeable;  "a  liability  might  arise  In  the  fu- 
ture after  proofs  of  loaa  had  been  served  and 
tbe  time  had  elapsed  within  whkb  the  option 
to  replace  the  goods  might  be  exercised,  but 
these  were  contingencies  which  mlgbt  never 
happen."  Dowllng  v.  Laacaahlre  Ins.  Co.  69 
Wla.  »6.  «1  N.  W.  7«- 

Bnt  It  aeema  that  the  inaarance  company 
may  waive  the  requirement  of  proofa  of  loss 
upon  attachment.  Campbell  v.  Home  Ina.  Co. 
(18601  I  8.  C.  N.  a.  IBS,  waa  an  action  on  a 
loaa  wblcb  wna  attached  In  New  York  before  ad- 
JOKment  and  before  the  prellmluarj  proofs  had 
been  made,  and  the  fact  of  tbta  attscbment  vaa 
alleged  aa  a  deteoae.  and  it  appeared  that  tlie 
company  had  wnived  proof  of  loaa.  It  was 
held  that  tbe  objection  that  the  debt  waa  not 
due  t>ec«.ase  the  proofs  hod  not  been  duly  pre- 
sented waa  untenable ;  the  claase  demanding 
proofa  waa  Intended  aolely  for  the  beneflt  of 
tbe  Inaurer,  and  the  lainred  had  no  Interest  in 
the  performance  ot  that  act  anfflclent  to  sustain 
a  claim  that  he  had  been  prejudiced  by  the 
r  waiving  such  proofa  In  twhalf  of  hla 


And  where  no  sufflclent  proof  waa  given  of 
waiver  ot  proof  of  loaa  the  claim  was  coutln- 
gent.  and  not  garnlsbable-  Lovejoy  v.  Bsrt- 
tora  r.  Ins.  Co-  11  Fed-  63- 

Wliere  the  Insurer  has  by  the  terras  ot  the 
policy  an  option  to  replace  tbe  goods  destroyed, 
not  eierclaed  at  tbe  time  of  the  service  of  tbe 
writ,  it  Is  generally  conaldered  that  there  Is 
no  absolute  liability  making  the  Insurer  cbarge- 
able as  saralahee.  Godfrey  v.  Mscomber.  12S 
Haas.  leS:  MarCi  v.  Detroit  P.  A  U.  Ids.  Co. 
28  Mich.  201 :  Donling  v.  Lanca^ilr«  Ina.  Co. 
£9  L.  R.  A. 


ee  wis.  96,  61  N.  W.  76 ;  Hnrst  v.  Home  Pro- 
tection F.  Ina.  Co.  81  Ala.  1T4,  1  So.  SOS. 

But  In  Crescent  Ina.  Co.  v.  Moore.  63  Ulas. 
419,  where  the  company  had  an  option  to  re- 
pair, rebuild,  or  replace  the  property  with 
other  of  like  kind  and  guaJlly,  giving  natlce  ot 
Its  Intention  within  thirty  daya  after  the  re- 
ceipt of  proof  ot  loss,  wblch  had  tieen  furnished, 
but  the  garnishment  had  been  served  before  tbe 
thirty  daya  had  expired,  the  company  waa 
char^able.  And  to  the  same  effect  Is  Hanover 
F.  Ins.  Co.  V.  Connor.  20  III.  App.  29T. 

On  the  analogy  ot  tbe  casea  of  garnishment 
ot  unadjusted  losses  ot  flre  l;iaurauce,  where  a 
judgment  debtor  had  taken  out  a  policy  of  life 


e  full  a 


paid  the  Insured  In  thirty  yeara.  or.  In  the 
event  at  hia  death  before  that  time,  to  hla  rep- 
resectatlvea  1  and  by  tbe  terms  of  the  policy  If 
the  premiums  wero  duly  paid  tor  the  flrat  two 
years  a  paid-up  policy,  payable  at  tbe  same  time 
ns  tl>e  orlglonl  policy,  abould  t>e  Issued  lor  an 
atnount  proportioned  to  tbe  number  ot  annual 
premloma  paid :  and.  an  attachment  exeentlm 
beiuf!  laaued  after  the  two  years  had  expired. 
the  Inaiiranix  company  was  garnished, — It  was 
held  that  ttie  nmoiiDt  then  due  aa  upon  a  paid- 
up  policy  was  subject  to  the  attachment  (cit- 
ing Oirard  F.  &  M.  Ina.  Co.  v.  Field.  45  Pa. 
12e),  alnce  the  liability  tor  aome  amount  was 
fixed,  and,  the  only  matter  to  be  iiscertalned 
being  tbe  amuont  of  the  loss,  only  the  time  of 

Bnnk  V.  Creason  (ISBl)  10  Pb-  Co.  Ct.  57.  In 
this  oase,  boweier,  by  the  agreement  ot  tbe 
parties  that  It  the  plulntlT  should  prevail  the 
Judgment  abould  be  that  the  garnishee  should 
Issue  a  full  paid  pulley  to  the  pislntlft.  tbe 
hat  form  the  Judgmeo 


take 


tbe    ' 


olded  the  apparently  Insuporsble 
of  determining  bow  to  enter  Judgment  tor  the 
pityment  of  money  at  a  time  Impossible  to  state, 
the  death  ot  the  losured- 

A  similar  and  very  recent  case  Is  Columbia 
Bank  v.  Kqultsble  Lite  Assur.  SoC-  (1D03)  SO 
N-  ¥-  Bupp.  426.  Tbla  was  an  action  bronght 
In  aid  ot  an  attachment  agaluat  a  lite  Inaurance 
company  as  (he  debtor  ot  the  principal  defend- 
ant, who  wUH  Insured  under  a  tontine  policy 
providing  that  It  should  have  no  cash  auri'ender 
value  before  the  completion  ot  the  tontine  dlv- 
IdeoJ  period,  after  which  the  Insured  waa  to 
have  on  option  to  elect  whether  be  would  take 
the  amouut  of  the  surrender  value  In  cash,  an 
annuity,  or  a  puid-up  policy;  and  the  warrant 
of  attachment  and  notice  were  served  upon  the 
company  on  tbe  day  of  the  completion  of  tbe 
tontine  period.  It  was  held  that  under  tho- 
t«ew  York  Code  (Code  Civ.  IToc.  |  fl4S)  author- 
talng  an  attachment  upon  a  cause  of  action 
arising  upon  contract  wblcb  belongs  to  tbe  de- 
fendant, before  the  exerelae  by  the  Insui'ed  of 
his  option  tbere  was  no  cause  of  action  or  de. 
mand  In  favor  ot  the  defendant  against  tbe  In- 
suranre  company  which  would  be  subject  to  the 
attachment. 

It  Is  to  be  noted  that  In  England  a  verdict 
upon  a  Are  iDBurancc  claim  attached  before  tbe 
Judgment  was  signed  was  not  garnlshable.  even 
although  It  was  b  liquidated  sum  before  the  ac- 
tion waa  begun.  Dresser  v.  Johns.  5  Jur.  N.  S, 
1262,  28  L.  J,  C.  P,  N.  S.  2S1,  fl  I?.  I).  N.  S.  429, 
It  made  no  dllTereace  whether  tbe  sum  was  li- 
quidated or  unliquidated  before  tbe  Judgment 


■■the  coats  ren 

ained  to  be  aacerulned  ntter  the 

verdict,   wbic 

flies  what  Is  due  from  tbe  de- 

fendant,    . 

,    and  tbe  verdict  may  be  Ret 

aside," 

Texas  Bupremk  Court. 


Mat, 


S.  Clotmi  fs  aurpiiit  on  pledge. 

In  die  tTuie  of  claims  to  millguldated  nirptuH 
■rising  upon  contracl  o(  pteilgc.  or  deposit,  or 
cbattel  monesge.  or  In  the  CBM  o(  nn  assign 
m«nt  For  trpditors,  tbere  Is  sgAln  much  dlSer- 
«nce  or  opinion,  but  the  welgbt  of  autborltr  lu- 
c1Id«b  toward  making  such  claims  subject  to 
garnisbnient. 

But  uuccrtniD  claims  to  sorplua  from  con- 
tract of  pledge  nre  otten  beld  Dot  to  be  wKbln 
tlie  garnlsliment  statutes. 

One  holding  cotton  belonglDg  to  the  defend- 
ant to  secure  advances  made  for  him  was  semd 
with  pi-oi-eas  of  mrnlshnicnt  as  hla  debtor,  and 
later  Hold  the  cotton,  applying  the  proceeds  on 
his  own  ciaiui,  and  paid  the  surplus  to  a  third 
person  claiming  lo  be  the  BHBlgnee  of  the  de- 
fendant. It  was  held,  under  the  alrlcl  Ala- 
baiua  rule,  that  at  tb«  time  ol  the  garnishment 
the  garnishee  wan  not  Indebted 


r  the 


irplua 


nhlch 


ad  sold  Che  cot 
It  of  the  debt  to 
the  defendant,  the  defendant  waa  no  longer  the 
owner  of  It.  Rob;  t.  Labuzan,  SI  Ala.  60,  GS 
Am.  Dec.  23 T. 

And  wht'iv  It  bank  naa  gamlahed  aa  the  debt- 
or of  the  defendant,  who  had  delivered  to  It  ac- 
counts receivable  to  cover  balances,  and  at  the 
lime  of  the  answer  of  the  garnishee  not  all  the 
accounts   had   been     collecled,    the    defendant's 

to  a  contingency  which  might  never  arise.  Zelt- 
mnn  t.  L'ommerclDl  Bank,  07  Mo.  App.  6T2. 

And  in  Wilson  V.  Wood.  34  Me.  123,  a  elmllar 
olalm  wae  declared  lo  be  contingent,  and  not 
garnlshflble.  The  defendant  Indorsed  and  de- 
livered to  the  trustee  a  note  for  a  larger  amount 
than  his  debt,  taking  back  an  obligation  of  the 
IruBtee  lo  pay  the  surplus  when  collected:  If 
the  note  had  nercr  been,  end  could  not  have 
been,   rollected,   the  prlnclpa.1   would  have  liad 


I  the 


not  absolutely  Indc 

So  IQ  Williams  V.  Unge.  4S  Miss.  7TT  (Infra 
IV.  d).  a  pledge  w^a  held  not  gamlshable  unli: 
tt   shout d   be   ascertained   to    what   the   aurplue 


agalna 


creditor 


e  plRlntllT's  bank  agalnat  another 
bank  as  Its  pledgee,  to  a  surplus  remaining 
after  the  satisfaction  of  the  debt  out  of  tlie 
property  pledged.  It  was  held  that  the  right  of 
tlie  plalmlfrs  bank  to  compel  Its  pledgee  to 
account  to  It  as  to  the  pledged  property,  and 
to  receive  the  aurpluB  or  the  proceeds  of  col- 
lection aflcr  siitlHfylng  the  pledgee's  claim  for 
adTitnces.  was  the  subject  of  attachment.  War- 
ner V.  Foarlh  Nat.  Bank,  115  N.  V,  251,  22  N.  E. 
1T2. 

So,  It  was  held  In  ^':tns  Ins.  Co.  v.  Rank  of 
Wilcox,  48  Neb.  B44,  ST  N.  W.  449,  that  nnse- 
cured  creditors  may  gamlsb  a  aecored  creditor, 
nnd  compel  It  to  account  for  any  surplus  re- 
maining ntlcr  tbe  discharge  of  the  principal 
debtor's  debt. 

The  same  result  Is  reached  In  New  England 
Marine  Ins.  Co.  v.  Chandler.  IB  Mass,  275, 
The  debtor  of  a  bank  transferred  to  Its  cashier 
certain  sharei,  of  stock  as  collateral,  and  the 
rs shier  was  held  rbiirgeable  as  trustee  for  th« 
surplus  to  become  due  to  the  debtor  after  the 
sale  of  the  stock  to  settle  the  debt,  the  court 
esying:  "The  present  plalntllls  liave  attached 
the  surplus  Itt  the  only  way  In  which  It  contd 
1>e  attached.  It  being  lawfully  la  the  hands  of 
tbe  trustee.  The  action  must  be  continued  In 
oi^der  thst  the  trustee  may  complete  tbe  eiecu- 
,tlon  of  the   iruBt   by  selling  tbe  property  and 

BO  L.  E.  A. 


paying  the  debt  due  lo  the  bank :  and  at  Ote 
next  term  he  will  t>e  able  to  show  for  bow  mach 
he  Is  chargeable  In  this  suit"  This  was  de- 
cided on  the  authority  of  Stevena  t.  B«I1,  6 
Mass.  330.  in/rn,  IV.  b,  8. 

So,  In  another  case  of  a  pledge  from  which 
IndebcedDcsa  to  the  defendant  could  «£Crne,  It 
was  held  that  the  court  would  grant  a  continu- 
ance of  tlie  garnishment  proceeding  for  further 
answer  ;  and  when  later  the  garnishee  should 
flle  an  additional  answer  ahowlng  a  ssle  of  the 
pledged  proiwrty  and  a  surplus  arising  there, 
from,  a  debt  wculd  eilst  subject  lo  garnish- 
ment.    Security  I.oan  Asao.  v.  Weema,  BB  Ala. 

And  where  a  defendant  assigned  to  the  gar- 
nisbee  a  check  far  more  than  thi-  amount  of  bis 
debts  to  tbe  garnishee,  who  transferred  It  to  a 
third  person  for  a  "valuable  consideration."  bat 
hnd  yet  received  nothing  upon  It  when  he  an- 
swered. It  wss  held  Ihat  he  should  not  be  dls- 
rhnrged  before  the  contingency  by  which  he 
might  have  tnnds  iD  hlB  bands  as  surplus  be- 
longing to  the  defendant  had  been  determined. 
Well  V.  roBten  (1883)   77  Mo.  284. 

The  case  of  Winstow  v.  Fletcher  (1B85)  53 
Conn.  ROO,  5S  Am.  Rep.  122,  4  Atl.  2S0.  li 
EomewhnI  similar  to  the  last  case,  but  la  not 
properly  a  case  of  garnlahment  of  a  claim. 
but  rather  of  an  Interest.  This  was  an  acIioD 
to  recover  money  due.  the  defendants  being  non- 
residents, snd  service  aa  them  was  made  only 
by  serving  as  garnishee  an  Insurance  company, 
which  held,  with  full  power  to  sell,  eectaJn 
stock  belonging  to  the  defendants  as  collateraJ 
aecurlty  for  a  loan,  the  stock  being  consider, 
ably  In  excess  of  tbe  loan,  and  the  defendants 
appeared  only  to  plead  to  tbe  Jorisdlctlon.  It 
was  held  that  the  defendants'  equitable  Interest 
in  the  stock  could  not  be  reached  by  foreign  at- 
tachment, since  whatever  liability  tbsre  waa 
hinged  upon  two  contingencies :  that  the  stock 
should  be  sold  by  the  garnishee,  and  that  IC 
should  bring  enough  to  leave  a  surplus  after 
paying  Its  claJm  against  tbe  detendanta;  and 
If  the  defendants  redeemed  tbe  stock  they  would 
be  entitled  to  an  DQCtadltioDaJ  retransfer  o(  it 
to  them. 

And  a  similar  Interest  was  attached  In  Simp- 
son V.  Jersey  City  Conlracling  Co.  (ISOO)  47 
App.  DIv,  IT.  61  K.  Y.  Supp.  1033;  but  there 
11  was  held  that  tbe  levy  under  the  attachment 
was  valid;  the  pledgee,  being  In  possession  of 
the  stock  as  bailee,  became  the  trustee  for  the 
pledgeor,  drst.  lo  pay  the  debt,  and  second,  to 
pay  over  the  surplus  to  the  defendant:  and 
when  the  pledgee,  having  the  evidence  of  own- 
ership of  the  stock,  should  transfer  It  to  the 
sheriff  after  payment  of  the  amount  of  the  loan, 
a  good  title  to  the  stock  would  be  tnmsferred 
from  the  sheriff  to  the  purchaser  under  an  ei- 
ecntlon  to  be  Issued  In  a  Judgment  In  the  ac- 
tion, if  one  should  be  obtained. 

So,  In  Nebraska  the  interest  of  a  pledgeor  of 
chattels  may  be  garnished  In  the  bands  of  the 
pledgee,  eilher  before  or  after  Judgment.  Burn- 
ham  V.  Doollttle.  14  Neb.  214,  15  N.  W.  806. 

Where  a  trustee  disclosed  that  the  defendant 
owed  him  a  debt  aud  had  given  him  security 
therefor  by  the  pledge  of  a  note  for  a  larger 
sum  than  the  debt,  and  Ihat  he  had  since  sold 
the  note  utter  protest  for  tbe  amount  of  the 
debt.  It  was  held  that  he  should  be  charged  as 
eo  for  the  difference  between  the  amount 
of  the  debt  and  the  face  of  the  note,  unless  ho 
showed  that  the  sale  was  made  for  the  highest 
price  that  could  be  obtained  by  reasonable  ef- 
fort, since  tbe  disclosure  Indicated  that  be  had 
converted  the  note  to  his  own  use  In  such  a 
manner  as  to  make  himself  accountable  for  Ita 
value.     Feasiee  v.  Doane,  39  N.  H.  488. 
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And  where  tiM  principal  dfbCor.  b«lng  In- 
debted to  a  third  peraoD  who  demanded  aecur- 
Itr  for  tbi>  debt.  Induced  tbe  tniatee  to  sive  the 
creditor  hla  own  note*  (or  the  amouDl  of  the 
-debt,  and  the  prlncliml  debtor  thereupon  gave 
the  truatee  ■  deed  of  certain  land  under  an 
agreement  that  tbe  traatee  should  acll  It  when 
be  had  a  good  o^iportunltj  and  apply  tbe  aTSlla 
to  the  tnutee's  llabllllj  on  the  notes,  paying 
the  balance,  It  there  were  any,  to  (he  principal 
•debtor;  and  the  land  was  aold.  bat  tbe  trus- 
tee received  therelor  part  payment  In  cKsh  leas 
In  amount  than  the  smonut  ot  bis  llahlllly  on 
blB  Dutes,  and  the  rest  In  nolex  running  to  bis 
-own  order  which  bad  not  been  collected ;  al- 
though tbe  tmatee  contended  that  he  waa  not 
<hargeHb1e  because  the  notes  had  not  been  col- 
lected, and  he  had  not  received  moneji  enongb 
to  rclmburae  blmaelt  for  hla  payments  on  his 
own  notes  for  the  principal  debtor's  beneflt: 
-and  that  he  held  the  notes  received  bb  conald- 
«ratl.in  for  the  land  as  security  for  the  benellt 
«t  tbe  principal  debtor,  and  as  hla  agent  as  far 
«■  any  excess  waa  concerned,— the  trustee  waa 
beld  to  be  chargeable,  although  tbe  amount  o( 
the  itDrplua  tor  whlth  be  was  charged  was  un- 
known, depeadlnK  upon  the  value  of  the  notes, 
wbkh  was  uncertain  antll  collection.  Tbe 
voort  admlitrd  that  one  cannot  be  made  liable 
«s  trustee  lor  notes  held  by  him  for  the  bene- 
m  of  another  and  aa  bis  agent :  bnt  here  the 
notea  wef«  payable  to  the  order  of  tbe  truatcc 
Iilmseir.  and  were  his  own  property.  Smith  v. 
WOey,  *1  Vt.  IB. 

But  In  Howard  V.  Card,  0  Me.  35S,  the  trua- 
tee's  answer  showed  that  tbe  defendant  was  In- 
•debted  to  him  In  n  cerlaln  amount,  ond  that 
before  the  service  of  the  proceM  upon  him  he 
had  pledged  to  him  aa  collateral  therefor  cer- 
laln furniture  valued  at  about  twice  the  amount 
of  the  debt :  but  that  there  was  no  agreement 
that  tbe  pledgee  might  sell  the  fiimllure 
Vledgcd  to  satisfy  the  debt :  and  It  waa  held 
tbaC  he  could  not  be  adjudged  trustee  until  ll 
<oiiId  be  known  that  there  was  a  surplus,  which 
Toald  only  be  Bsccrtalned  by  sale,  and  he  bad 
no  right  to  make  a  aa.le. 

And  the  trustee  cannot  be  [bnrged  beciiusr 
the  principal  debtor  has  claims  against  third 
persona  and  liens  upon  their  funds  In  the  Irus- 
lee'K  hands :  tbe  trustee  In  such  case  has  nu 
vlTecIs  of  the  principal  debtor,  and  Is  not  In  law 
accountable  1o  him.  Ills  claim  upon  the  fund 
Is  wholly  contingent  upon  (be  fnllurc  of  Ihe  In- 
<Ieh1ed  party  lo  pay  tbe  debt  from  other  means 
9ind  In  a  more  direct  manner,  and  It  Is  one  which 
such  party  can  defeat,  and  which  the  defeudant 
-cannot  transfer  without  also  transferring  a 
debt  to  which  It  la  Incident.  Pickering  v.  ^Ven- 
^lell  (1850)  20  N.  H.  S22.  The  court  salii ; 
■■The  effect  of  austalnlng  this  attacbaent  would 
be  ti>  appropriate  the  property  of  .  .  . 
I  the  principal  defendanfa]  debtors  to  pay  his 
-debts  without  making  them  parties  to  any  pro- 
iwdlngH  instituted  for  .  tliat  object.  They 
Hhouid  be  eummoned  as  truBtees.  If  such  a  pur- 
IKMe  Is  entertained.  If  .  .  .  [the  princi- 
fwl  defcndunt]  has  a  claim  against  them.  .  ,  . 
tbe  amount  doea  not  appear,  nor  con  It  he  set- 
tled In  n  suit  In  which  they  are  not  patties.'^ 


O  SHTplHS    OH    deposit. 


The  Eame  rules  seem  i 
filshment  of  claims  to  i 
.deposit  of  funds  to  cove 

Thns,  where  money  v 
trustees  of  a  college  by 


eposlted   with    Ihe 
fattier  of  students 

!   tmslecs  were  held  not  cbargeable  as  gar- 
ibt>rs  of  Ihe  depositor  tor  Hie  amo 


parent  tialance  In  favor  of  the  depositor  at  tbe 
time  of  the  service  of  the  process;  the  gar- 
nishees could  not  have  psid  over  to  the  plalnlllt 
such  moneys  without  breach  of  trust.  Tbe 
monpy  waa  paid  for  a  special  purpose,  but  If  It 
were  abown  that  the  special  purpose  was  at  an 
end.  and  that  It  had  absorbed  a  certain  aum 
only  and  left  a  balance,  then  tor  such  balance 
the  gnmlsbees  vould  be  responsible.  Poe  v. 
St.  Miiry  B  College.  4  GUI,  406. 

tnialee  ol  hla  principal  ou  account  of  properly 
deposited  with  bim  to  secure  him  against  his  II- 

lo  a  third  person,  was  allowed  to  deduct  from 
Ihe  nnioiiDt  o(  the  proceeds  of  the  property  In 
hla  bandH  the  supposed  amount  of  hla  future 
liability  esilmaled  from  the  prahablllty  ot  life 
of  the  annullaot.  Ulpley  v.  Severance  (1828> 
(1  rick.  477,  17  Am.  I>ec.  3BT. 

And  a  later  case  shows  tbe  diBtlnctlOD  Id 
UassBchusetts  between  clalrn*  far  uncertain 
amotmla  when  something  will  be  atnolutely  dae. 
as  In  Ripley  v.  Severance,  and  claims  which  are 
'■cantlngeut"  under  Ihe  Massocbuaetta  statute. 
In  (he  sense  that  It  is  uncerlaJn  whether  nny 
thing  will  ever  be  due.  (Kaulkner^  Waters.  II 
rir.k.  473.)  The  defendant  and  the  trustees  had 
entered  Into  a  ronlrnct  by  wlilch  the  defeodant 
was  to  be  employed  by  the  trustees  In  manufae- 
blmself  to  deposit  with   the 


Indemnify 


(hem  agalUHt  losn :   and  the 

chargeable,   elnce  it   waa  ''continxent"  whether 

any  of  it  would  ever  become  due  to  the  defcnd- 

Itut  a  surely  on  an  Injunction  bond,  who  look 
a  bill  of  aale  of  certain  personal  properly  ot 
his  principal,  Ihe  defendant,  as  IndemBlty 
against  loss  aa  surely,  was  held  liable  as  bis 
gamlbhee  for  Ihe  proceeds  on  the  future  sale 
of  the  pro|)ei*ly  after  satisfying  hla  own  claim 
b>'  wny  of  Indemnity,  although  the  amount  waa 
not  yet  aacertalned.  IWvla  v.  Wilson,  G2  Iowa, 
187,  3  N.  W.  &2. 

The  same  principle  was  applied  to  somewhat 
dllTrrent  facta  In  the  caee  of  lies  Moines  County 
V.  lllnkley,  02  lown.  f(37.  17  N,  W.  B15  Unfra, 
IV.  ct.  A  contrsctor  made  an  equitable  as> 
BlKnnivnt  ot  hla  current  cinlms  upon  a  bnlldlng 
contract,  lo  a  bank,  which  credited  the  amounta 
received  to  hla  account,  on  uhlch  he  drew,  and, 
Ihe  bank  was  held  chargeable  for  as  much  of 
the  de|Kislt  ns  w.is  not  required  to  cover  Its  ad- 
vances, aJthuugh  the  amounts  finally  to  become 
due  had  not  been  adjusted. 

Tlie  rase  of  Oiinlop  v.  I'ateraaa  F.  Ina.  Ca 
12  Ilun.  Oil.  Allirmed  In  74  N.  Y.  146,  BO  Am, 
Rep.  2M.  Is  not  very  satisfnctoty  aa  an  adjudi- 
cation upon  Ihla  point.  In  tbe  lower  court  the 
decision  was  to  tbe  effect  that  a  aum  of  money 
deposited  ullh  Ihe  clerk  of  a  court  In  Ileo  of  a 
bond  on  apiH-al  may  be  attarbed  aa  to  tbe  residu- 
ary rights  of  the  party  depoaltlug  It  subject  to 
the  contingency  of  the  result  of  the  appeal,  the 
opinion  saying  that  whatever  rights,  rever- 
sionary or  otherwise,  tbe  defendant  had  there- 
in were  property,  and  that  there  was  no  reason 
why  they  should  not  be  attacbable  at  the  suit 
ot  the  creditor;  but  tbe  case  was  oHlrmed  on 
the  giound  that  the  claim  hod  been  adjuated 
and  liquidated  by  stipulation.  This  Btlpulatlon. 
however,  waa  made  after  tbe  levy  of  tbe  b(- 
tbat  the  rule  laid  down  by  tha 


)n1d  » 


still  1 


obtain. 


Where  Ihe  trustee  had  taken  a  conveyance  of 
certain  property  of  the  principal  defendant  to 
cover  bis  liabilities  tor  the  letter's  debts  he  waa 
held  chargeable  for  the  amount  for  which  tha 
property  was  sold  by  him,  subject  to  tbe  dtdno- 
if  tbe  college  showed  an  ap-    lions,  to  be  ascertained,  tor  all  snma  which  h* 
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Mir, 


And  wberc  &  routnetor  eoteivd  Into  n  con- 
tract with  a  town  to  buiJd  a  rnad,  sod  unoUier 
p«nK>n  betaine  his  surely  (or  I  he  completion  of 
(hp  roftd,  the  contractor  agreeing,  In  order  to 
IndeiDBlfy  his  surelj,  thnC  the  mocey  recelvcil 


B  risk  and  t 


pay  for  the  moterlnlB  BUppllcd, 
was  serrod  a 


tractor,  but  the  roud  bed  not  bwn  flnlahed. — 
It  w»  held  that  the  trusti.'e  was  cliai-Reable.  tor 
there  wna  aii  absolute  liability  on  his  part  to 
account  for  Ihe  money  received,  and  the  only 
contliigency  was  as  to  tbe  time  when,  and  The 
manner  In  vhlch.  be  ahonld  occount.  and  this 
did  not  nilocl  the  dcht  Itself:  the  teat  whether 
■nytblDg  WHS  abBolutely  due  was  siitlsOed. 
DowDcr  T.  Cortls,  25  Vt.  850. 

8.  Claimt  In  tarplui  on  cliallel  marii/ayt, 

A  typical  case  under  tbla  head  Is  GlaHS  t. 
Doaae,  15  III.  App.  Sfl.  The  prindrnl  defend- 
uit,  becomlDg  Insolvent,  by  an  Instrument  un- 
der seal  asalgned  to  tbe  irnrDlsbee  all  eumn  oC 
money  due  upoD  bU  open  book  accounta.  with 
full  power  to  collect  them,  IntendluK  thereby  to 
effect  a  conditional  sate  to  tbe  garnishee  In  the 
nature  of  a  mortgage  and  serurlty  for  hla  debt 
to  him.  and  (lie  anslgnee  wan  held  chargeable  as 
gnniisbcc  (or  the  Bmoiint  of  the  sarphis  to  nc- 
erne  tor  the  benefit  of  the  aeeltccor  above  his 
debt,  since,  althoagb  ic 


In  this  action  who  brought  replevin  against  lh>^ 
mortgagees.  It  iraa  held  that  the  defendaniR. 
properly  garnished  as  to  the  surplus  due 
Dortgajors  after  the  sat Isf action  of  the- 
;nge  on  default,  that  being  a  "credlf  of 
mort«at(ora,      although      ao      nnlltiuldated 


sei-vke   of   gnrnlahment    upon    the   mort- 
gagee while  in  poBSCSslOQ  of  the  goads  took  ef- 
'     ■   as  a  lien,  from  Ihe  time  of  the  service  of 
ions,  Bs  to  the  surplus  of  the  value  of  tbr- 
gooda   over  the  amount   of   the  debt;    and   Ihe 
y  of  an  nttnchmeot  on  the  goods  after  the 
vice  o(  garnishment  created  only  an  Inferior 
a.     n.   T.    Uavis  Mill    Co.   v.    Bangs,  G   Kan. 
App,  as,  i\>  Pac.  828. 


lahable. 


Quld  n 


celved  as  well  aa  a  bill  In  etiulty  to  account  toi 
any  surplus  to  be  ascerialned- 

8o,  In  a  similar  case  where  the  deCeodant  had 
mortgaged  his  stock  o(  goods  to  the  garnishee 
to  secure  future  ndvances,  with  an  agreement 
for  their  sale  by  the  mortgagee  and  deposit  at 
tbe  proceeds  In  bank  to  the  satisfaction  of  the 
mortgagee's  advances  wlih  bla  costs.  chargeB, 
and  eipeosea.  the  mortgagee  wa«  liable  aa  gflf- 
Dlabee  to  tbe  creditors  of  Ihe  defendant  to  the 
amount  of  the  niorlgngor"s  interest  In  the  prop- 
erty In  excess  of  the  ndvances  made  and  the 
llBblllllea  Incurred  by  the  garnlsbee,  although 
at  the  llnie  of  the  garnishment  the  amount  of 
■uch  Interest  was  necenaarlly  unknown 
some  part  of  tbe  stock  remained  unsold ;  Ihe 
amount  of  tbe  Interest  of  tbe  defendant  In  th< 
goods  In  tbe  hands  of  the  garnishee  t>elng  thee 
very  much  more  than  auOlclent  to  cover  thi 
dalm  of  the  plaEntllT  In  tbe  garnishment  action 
McOown  V.  Russell.  fi4  Wis.  J22.  .I*  N.  W.  31. 

And  where  a  creditor  of  a  mortgagor  had  thi 
cba.ttel8  themselves  sttached  In  the  possesalot 
of   tbe   mortgagee,    who    later    regained    possrs 
■Ion  of  them  by  replevin  from  Ihe  officer  wh< 
eieented   the   attachment,    it   was   held    that    t 
lien  was  created  hy  the  attacbuient  covering  the 
entire  Inlerent  of  the  mortgagor,  and  that  the 
plaJntm  could  subject  to  his  claim  any  snrplui 
remaining  In  the  hands  of  the  mortgagee  aftei 
the  BstlsCactlon  of  the  mortgage,  resulting  from 
hla  sale  ot  Ihe  property  In  accordance  with 
ailhouiih  In  the  meanwhile  the  mortgagor  I: 
assigned  to   tbe  mortgagee  hla  Interest  Id   any 
such  surplus  between  the  service  o[  tbe  atta 
ment  and  the  sale  of   the  property-     Carty 
Fensteinaker,  11  Ohio  St.  iHT. 

And  Hoot  V,  Davis.  SI  Ohio  St.  20.  S3  L,  li. 
14e.  S<J  K,  E.  680.  Is  a  similar  case,  but  there 
the  debt  to  the  mortgagors  was  gBrnisbed.  In- 
Ktead  of  the  goods  being  attached.  The  chat- 
tel mortgagees,  holding  Ihe  property  of  tbelt 
mortgagors,  were  garnished  by  several  creditors. 
and  tbe  mortgngors  later  sold  to  the  plair'"*' 
£8  L.  B.  A. 


)  had  I 


e  chattels  sold 


DUld  n 


1  the  I 
■d  the  pi-ocecds  on  Ihe  debt,  nnd  had 
was  charged.  The  garnish  men  t 
e  defeated  merely  because  the  gai- 
was  n  morlgsgce  in  iKtssesslon  of  tbtr 
ty,  and  the  amount  of  the  mortgagor's  In- 
undetermlned  at  the  time  the  summons 
!rved.  Swolford  Bros.  Ury-goods  Co.  v- 
John  S.  Drlttnln  Dry-goods  Co.  9  Kan.  App-  1, 
BT   Pac,   23B. 

ick  Bank  v.  Sewall,  31  Me. 
jing  the  statute  (Rev.  8tal. 
roTldIng  thiit  a  debt  to  be  lla> 


>   the    t 


'nding  upon  a 
the  lime  of  service  of  process,  where  the- 
goods  the  possesslan  of  which  was 
reserved  fur  a  iltnlted  time  In  ihe  mortgagor, 
assigned  the  mortgage  to  another,  who  atlpu- 
Iflted  that  In  conalderatlon  of  tbe  release  of  the 
mortgDgor'a  right  to  possession  he  would  sell 
the  cooda,  and,  after  deducting  his  own  claim, 
pay  Ihe  surplus  to  the  mortgagor,  the  assignee, 
being  served  with  trustee  process  before  as- 
suming possession,  and  Inter  taking  posaeaaloli, 
SAlllng  the  goods  and  ascertaining  the  aurplus. 
was  charged  therefor  as  trustee. 

Doane  v-  Unrretson,  24  Iowa.  331,  la  to  mnch 
the  snme  elTect,  There  the  plalntllT  sought  l» 
.lobjett  hy  garnlahmpnt  of  the  assignee  of  n 
mortgage  of  pcrBonalty  any  property  or  credllB 
ot  the  mort^gnr  In  his  hands;  and  Ihe  gar- 
nishee contended  that  since  he  bod  posseBBlon 
of  the  goods  under  the  mortgage,  with  condi- 
tions, bi'oken.  his  title  thereto  became  abaolule- 
BUd  complete,  and  that  he  was  In  no  sense  ■ 
debtor  of  the  mortgagor.  It  was  held  that 
even  after  conditions  ars  broken  the  morlgagor 
has  an  equity  of  redemption  In  the  property.. 
and  Is  entitled  to  recover  from  the  mortgagee. 
In  cnae  of  Bale,  any  Burplui  remaining  after  pay- 
ment of  the  debt:  and  hence,  that  the  as- 
signees title  under  the  mortgage  Is  not  bo  ab- 
solute that  he  cannot  he  required  on  garnish- 
ment to  account  elth/^r  for  tbe  surplus  of  thp 
property  or  its  proceeds  after  payment  of  thi? 
mortpage  debt,  as  the  property  or  credlta  of  the- 
mortgagor  In  his  hands. 

And  In  Nebraska  a  creditor  may  attach  the 
InterfBl  of  the  mortgagor  of  chattels  in  the 
hands  of  the  mortgagee  by  garnlebment,  upon 
which  such  interest  may  be  ordered  paid  over 
to  the  attaching  creditor.  Faulkner  v.  Meyers, 
e  Neb-  414  ;  llumham  v.  Doollltle,  14  Neb.  214, 
15  N.  W,  008. 

Unt  In  Curt  la  v.  Haymond  Broi,  20  Iowa,  SS. 
a  creditor  of  n  chattel  mortgagor  gnmlBbed  tbi- 
mortgagees,  who  bad  never  had  possesalon,  BDiT 
the  property  exceeded  In  value  the  amount  of 
Ibelr  claim.  It.  was  contended  that  becauso- 
(hey  had  failed  to  tako  pOBseaslon  of  the  prop- 
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r  KurDiBbment,  nnd  to  sccount  tar  It 
da.  (Ii«j  Bbmild  be  rhzrgrd  ;  bul  It  wa 
dcrldril  that  In  tbe  absence  of  fraud  tbey  wei 
nndi^r  no  obllRntlon  to  take  poaseaBlaa  ol  the 
proper);  for  the  benellt  o[  ibe  attBcblng  cred- 
itor, aiid  weie  not  liable. 

So,  where  n  mortgagee  of  chattela  which  were 
not  In  b)s  possession  nns  earnlsbL'd  aa  the  debt- 
or of  the  mortgagor,  and  the  Talue  of  tbe  prop- 
erty did  not  dcQnltel;  B[ipear,  be  was  dis- 
charged, on  the  nuthorllj  of  CnrtI*  v.  Raymond 
Broa.  20  Iowa,  52.  Flrat  Nat.  Bajik  ».  Fferri, 
29  Iowa.  2 OS. 

In  MiEuiurl  this  interest  or  light  to  Burpli 
is  not  gamlBbuble.  In  aiich  a  use  whether  the 
■nortsagce  wonld  ever  owe  tbe  morlgigor  aa;- 
thlog  would  depend  entirely  upon  the  future 
Mntlngency  whether  there  were  any  turjilaa  re- 
maining after  aallsfylnE  the  debt  and  coala  of 
■lato.  lltu.'kliaia  v.  ('Brier,  19  Uo.  App.  uDO : 
Kellmaa  v.  Commercial  Bank,  AT  Mo.  App.  flT2. 

So,  even  where  tJie  t^mlsbee  sold  tbe  chal- 
tela  after  gnrnisbmeiit,  and  a  Mirplua  reaulled. 
lit  the  time  of  tbe  gBmlshmcnt  nothing  w.is 
e  might  have  produced  less  than  the 


Diorlgng 


Mo- 


Cord  &  N.  Mercantile  Co.  v.  Bettlea,  58  Mo. 
App.  nS4.  In  this  CBSf,  howi 
etated  that  If  JnrlBdli'IIoQ  of  the  prlnrtpai  de- 
fendant bad  been  obtained  by  personal  service, 
any  goods,  moneys,  or  effects  of  tbe  defendant 
Id  the  hands  of  the  garnlBhee  before  hia  answer 
woald  be  gamlahable  andor  tbe  BlBtute. 

la  Cntler  v.  James  (loold  Co.  tS  Hun.  filO. 
tb«  plaiatllf  bad  bought  a  rarrlage  of  the  de- 
fPDdaut  and  given  back  a  chattel  mortgage,  and 
Ihe  defendant  Inter  wrongfully  resumed  poases- 
tion.  brought  an  action  BgHlnst  the  plaintiff  in 
another  mati<?r  and  obtained  a  warrant  of  at- 
tarbment  which  was  levied  npon  tbe  carriage, 
and  at  tbe  time  of  the  aale  of  the  carriage  under 
the  terms  of  the  mortgage  the  sheriff  was  prca- 
ent  find  by  virtue  of  the  wnrrant  demanded  and 
received  payment  to  him  of  the  snrplus  of  the 
proceeds,  after  aatlafylng  the  morlgnge.  The 
plHlutlT  then  brought  this  action  to  redeem  the 
property,  and  It  nsa  held  that  the  equitable  In- 
temt  of  the  plaintiff  In  tbe  equity  of  redemp- 
tion, or  the  surplus  arising  on  the  sale,  was  not 
reached  by  the  levy  of  the  attachment,  and 
Judrmcnt  In  favor  of  tbe  plalntllf  was  afflnned. 

IVhere  personal  property  waa  sold  on  condl- 
llocnl  sale,  and  the  vendor  retook  posseSBlm 
when  the  vendee  absconded,  leaving  theproperty 
unprotected,  it  was  held  that  a  creditor  of  the 
vendee  could  not  by  garnishment  of  the  vendor 
obtain  nn  adjustment  of  any  balance  due  to  tbe 
vendee  from  tbe  vendor  by  the  terms  of  the 
ctintrnct  on  tbe  settlement  of  the  accounts  be- 
tween lliein:  and  It  was  decided  that  the  vTov- 
rr  course  for  (be  creditor  to  pursue  would  have 
heen  to  offer  to  redeem  the  property  If  If  wbs 
worth  more  Ihao  the  nmoont  still  owed,  where- 
upon. If  the  tender  were  uccpted  by  the  vendor. 
be  cotild  have  the  property  levied  upon  and  sold 
aa  the  vendee's  property ;  and  If  tbe  vendor  re- 
fused to  accept  the  tender,  or  It  he  and  tbe 
creditor  could  not  ngree  upon  the  amount  due, 
Ibe  creditor  would  have  B  right  to  commence 
proceedtngH  fn  eigulty  agalQM  tbe  vendorandtbe 
vendee,  and  thus  obtain  suitable  relief.  Wood 
rnir  V.  M.  G.  McDonald  F^iralture  Co,   (13951 

So,  in  Colorado  (Metslcr  v.  Jame*  12  Colo. 
322,  in  J'ac.  885)  tbe  equity  of  redemption  In 
chattels  Is  cearbed  by  garnishment:  the  cred- 
itor offers  the  mortgagee  the  amount  doe  on  the 
chattels,  whereupon  he  Is  required  to  deliver 
them  to  tbe  oHlcer  holding  the  execution,  who 
will  then  sell  tliem  like  other  goods  on  ezccu- 
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In  Torbert  v.  Ilayden,  II  Iowa,  139,  *a  Kc- 
lion  of  replevin  hrougbt  by  a  mortgagee  of 
chattels  against  a  sherllt,  who  took  them  under 
gBTQlahment  for  a.  debt  of  tbe  mortgagor.  It 
wns  Intimated  that  tbe  mortgagee,  holding  the 
legal  title,  might  be  garnished  and  required  to 
answer  the  nmonnt  of  hla  claim  yet  unpaid  and 
Ibe  amount  and  value  of  tbe  property  which  ba 
held  ea  securUy  for  It :  and.  It  tLls  were  above 
the  amount  ot  bis  claim,  that  be  abould  be  held 
responsible  from  tbe  service  of  tbe  gornlBbment 
for  the  aale  or  dlapoaltioa  of  any  property  thus 
mortgaged,  over  and  above  tie  payment  ot  bis 
clBJm. 

This  decision,  however,  was  discussed  and 
doubted  lu  Fountain  Bros.  t.  Smith.  TO  Iowa, 
2S2.  30  N.  W.  ens,  whlcb  decided  that  an  an- 
conditional  money  Judgment  coald  not  tie  ren- 
dered, in  ■  gnrnlsbment  action  against  a  mort- 
gagee of  cbaitelB,  as  to  his  debt  to  the  mort- 
gagor for  the  excess  ot  the  value  t.f  the  mort- 
gaged goods  over  the  mortgage  debt  when  tbe 
gnmlsbee  had  uot  the  goods  In  hla  possesaion. 
And  this  case  waa  decided  partly  upon  tbe 
suthorltj  ot  Hawthorn  v.  Untbank,  52  lowu, 
507,  3  N.  IV.  H18,  where  the  garnishee  an- 
swerwd  tbAt  at  the  time  ot  the  garnishment  he 
hnd  la  his  poaaesBloD,  of  tbe  property  ot  tbe 
Judgment  debtor,  one  horse  ot  tbe  value  ot  (76, 
one  wagon  of  tbe  value  ot  (75.  and  a  harness 
of  the  value  of  |I0.  and  that  be  held  a  chattel 
mortgage  on  them  tor  the  sum  of  (45.  which 
waa  past  due.  whereupon  Judgment  wan  ren- 
dered against  him  for  tll5  as  holding  property 
oC  that  value.  It  was  held  upon  appeal  that  tbe 
court  could  not  make  tbe  holding  of  the  prop- 
erty by  tbe  garnishee  a  money  demand  without 
giving  him  an  opportanlly  to  discharge  It  by 
surrendering  tbe  property,  opou  provision  being 
made  for  tbe  payment  of  hie  lien ;  sach  a  jndg- 
ment  would  make  the  garnishee  s  purchaaer  o( 
the  property  whelber  willing  to  purchase  or  not. 

But  where  the  garnishee  denied  any  llablllly, 
yet  admitted  that  he  took  a  mortgage  from  the 
Judgment  debtor  upon  a  stock  of  goods,  and  It 
appeared  that  the  value  ol  the  goods  waa  more 
than  four  times  tbe  amount  of  tbe  debt.  Judg- 
ment was  entered  that  t!ie  garnishee  surrender 
to  the  sheriff  enough  of  the  goods  to  satisfy 
the  plaintiff's  Judgment,  which  was  much  less 
than  tbe  apparent  difference  between  the 
smonnt  of  tbe  mortgage  debt  snd  tbe  value  ot 
tbe  goods:  and  that  in  the  event  that  tbe  gar- 
nishee fall  to  deliver  the  goods  the  plsIntlBf 
recover  from  hljn  the  amount  of  the  Judgment. 
This  Judgment  wns  aOlrmcd  on  the  ground  that 
tbe  "court  was  Justirled  In  finding  That  there 
was  no  excess  of  goods  In  tbe  hands  ot  the 
mort|?ngee.  over  and  above  reasonable  security 
for  his  claim,  sufficient  In  value  to  satisfy  the 
plalntlf's  Judgment."  wingrove  r.  U.ilnes 
(18B»)   7  Kan.  App.  2G0.  5:1  Tac,  881. 

Stevens  v.  Bell,  G  Mass.  339,  an  early  Mnssa- 
rbuB°Its  case,  wsa  an  action  of  trover  brought 
by  the  assignees,  who  were  to  occonnt  for  tbe 
surplus.  It  any.  ot  certain  personal  property  as- 
signed to  them  to  secure  them  against  liabilities 
assumed  (or  the  assignors,  against  ■  deputy 
sheriff  who  bad  attached  and  taken  Ibe  prop- 
erty, in  itn  action  brought  by  other  creditors  of 
I  he  nssignara  on  Ibe  ground  that  tbe  asalgu- 
inent  was  void  for  fraud.  The  plaintiffs  recov- 
ered, the  asalgumcnt  being  valid,  since  tbe  as- 
slgneCB  were  e^ipressly  accountable  tor  an  even- 
tnal  i^urpluE,  which  could  be  secured  by  an  at- 
tachment of  the  suit  of  any  other  creditor. 

But  where  the  defendants  had  made  a  mort- 
gage lo  the  garnlsbee  It  was  held  that,  aa  It  did 
not  appear  that  there  was  or  would  be  a  sur- 
plus left  In  the  hands  ot  tbe  garnishee  stier 
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[Mjlrs  lb«  debt*  aecund  aad  Ibe  coiti  and 
peuaa  connected  tberewitb,  the  garnlihee 
not,   thetftore,   [lattle   to  tbe   plolntlll   In  an; 
Anronnt.     Younkln  v.  Collier,  4T  Fed.  STl. 

Wbere  ■  mortzagee  of  a  ilofli  at  goods  and 
booli  ncconDta  plared  bit  agent  In  cbarge  of 
them  to  Mil  the  gooda  and  collect  the  acconntn. 
and  whllu  Ihe  sales  and  collection  sere  going 
on  ani  enoogh  had  been  realized  from  them  to 
Mtlsty  the  niorlgag«  debt  tbe  agent  was  gar- 
nished at  the  debtor  ol  the  morlgigors.  It  was 
held  tliat  nt  the  time  ol  the  service  upon  him 
the  agent  bad  sucb  control  of  tbe  propertr  aa 
made  him  liable  ■■  tbe  mortgagee  would  be. 
Bragunler  v.  Beck  &  C.  Iron  Co.  (ISSO)  41  Kbd. 
U3,  21  Pac.  640. 

IQ  cstes  wbere  tbe  resldiiarr  tights  of  a 
mortgagor  of  land  consist  In  a  personal  cisim 
BgalDSt  the  mortgagee  for  anj  surplus,  rather 
than  In  a  almple  equity  of  redemption,  the  same 
rules  would  keem  to  apply  as  generally  In  tbe 
case  of  chattel  mortgages. 

So,  where  the  plaintiff,  upon  gsmlshment  of 
a  sheriir  acting  under  a  deed  of  trust  eieculed 
aa  security  for  a  loan  by  the  plalntKT'a  Judg- 
ment debtor,  showed  that  tbe  gamlsbee  neces- 
sarily would  have  In  bla  Lands  ■  large  surplus. 
Bltbougb  uncertain  In  aniouat,  arising  from  the 
sale  of  the  land  under  tbe  deed  of  trust  after 
the  payment  ol  the  debt,  fees,  adrertlsemeats, 
taxes,  etc..  which  aarplns  was  largely  la  excess 
of  Ibe  amount  necessary  to  aatlBty  tbe  plaln- 
tirs  claim.  It  was  beld  that  be  had  established 
a  prima  facie  esse  against  the  gnmlshee. 
SunOS  V.  Uerkley  (IDOl)  88  Mo.  App.  G4. 

And  Brown  t.  Campbell  (1803)  100  Cal.  635, 
33  rac.  433,  Is  practically  to  tbe  same  effect. 
This  was  an  action  agalnat  trnsteea  under  ■ 
deed  o[  trust  or  mortgage  to  recover  a  certain 
surplus  In  their  bands  srlslng  upon  tbe  saJe  of 
his  mortgaged  land.  Ibe  defendants  answered, 
■nd  alleged  that  ■  third  person  claimed  Ibe 
amonnt,  and  were  allowed  to  pay  It  Into  court, 
and  tbe  third  party  was  Interplesded.  Tbe  In. 
tervener  had  aerved  an  attachment  npon  the 
property  In  an  action  sgalaat  tbe  HalutllTB  aa- 
•Ignor,  and  alleged  that  the  assignment  to  the 
plaintiff  was  void  as  to  creditors ;  the  question 
was  whether  the  Intervener  acquired  a  lien 
npon  tbe  fund  by  reason  of  the  attachment  of 
tbe  property  before  tbe  aale.  It  was  held  that 
tbe  right  reserved  In  tbe  mortgagor  constituted 
an  equltolile  interest  In  the  land,  which  wss  at 
tombed,  and  when  the  land  was  later  sold  under 
tbe  trust  deed  tbe  attachment  Immediately 
faatened  U|>aD  Ihe  surplus  moneys  rvaflied  by 
(he  aate.  and  the  Intervener,  by  virtue  of  the 
attacbment  proceedings,  acquired  the  right  to 
subject  tbe  surplus  proceeds  arising  from  the 
ante  of  the  laud  to  the  sallsfHcIIon  of  his  judg- 
ment: tbe  atlacbmcnt  ol  tbe  Interest  In  the 
land  was  In  legs!  cfTect  an  nttsclimenc  of  Ihe 
mrplun  money  nrlilng  from  a  subnoquent  sale. 

LIsHetl  V.  Strong  (18301  0  I'Ick.  5ua,  on  tlie 
other  band,  represents  the  ordinary  rule  sa  to 
tbe  liability  uf  a  mortgagee  of  land  In  such 
cases  (which,  however,  are  not  properly  witliln 
Ihe  scope  of  tbiH  note).  The  defendant  grunted 
land  to  the  trustee  by  an  nbsolule  doed,  but  as 
security  for  the  debt,  and  tb'.  defendant's  equity 
of  redemption  was  attar^^;  but  It  was  held 
Ihnt  Ihe  proucsB  of  fore'jtn  attacbment  did  not 
extend  to  lands  held  »y  Ibe  trostce  In  trust  or 
HS  collateral  BecnKiy,  or  by  n  conveyance 
fraudulent  as  ngalnst  creditors,  although  rred- 
Ita  lulgbt  Brine  ont  of  tbe  real  estate  thus  held. 
as  for  rents  and  proflts  of  land  held  In  trust  or 
ns  security,  or  for  the  proceeds  of  the  land  It- 
Kelf.  sold  by  the  trustee  for  Ihe  benellt  of  (he 
principal :  but  lie  was  not  cbargeable  for  Ihe 
value  of  tbe  land  which  be  might  hold  In  trust 
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or  as  security,  altbougb  tbe  value  of  tbe  land 
might  exceed  tbe  amount  of  tbe  debt  secured ; 
be  could  not  be  made  liable  for  tbe  surplus  val- 
ue of  tbe  laud,  for  thia  would  be  to  compel  blm 
to  become  a  purchaser  without  his  conaent 
(compare  ilawlborn  v.  Untbank.  52  Iowa.  DOT. 
3  N.  W.  GIS,  supra)  ;  but  It  tbe  debt  bad  been 
fully  paid,  and  a  demand  had  been  made  for  a 
reconveyance,  upon  tbe  trustee's  refusal  he 
might,  perbape,  be  held  aa  debtor  to  the  prin- 
cipal to  the  amount  of  the  value  of  tbe  land. 


In  rases  under  this  bead  there  la  no  mora 
general  unltonnlty  la  subjecliog  claims  to  sur- 
plus than  In  the  preceding  cases:  but  It  Is  to  ba 
noted  that  by  the  contract  of  assignment  tbn« 
Is  an  absolute,  unconditional  promise  to  pay 
over  lo  tbe  assignor  the  surplus.  If  any,  which 
may  result  after  tbe  performance  of  tbe  pnr. 
pose  uf  tbe  contract ;  the  claim  la  not  contin- 
gent In  tbe  sense  of  being  subject  to  tbe  possi- 
bility ol  redemption  In  the  case  of  pledge,  or  of 
defaalt  In  the  case  of  ebsttel  mortgage.  Where 
It  appears  that  same  amount  Is  cerlsin  to  nt- 
malu  as  aurplns  for  the  beneSt  o(  the  assignor 
the  ctalDi  lo  It  Is  generally  gamlshable. 

Bo,  where  a  debtor  assigned  bis  real  and  per. 
Bonal  estate  lo  the  trustee  for  the  payment  of 
certain  preferred  creditors  the  trustee  waa  held 
chargeable  for  the  amount  of  surplus  (altbongh 
unascertalaedl  which  should  remain  after  tbe 
payment  of  the  preferred  d^ts:  and  the  caas 
waa  continued  till  tbo  value  of  tbe  property 
should  be  ascertained.  Webb  v.  Pecle,  T  Pick. 
24T,  IB  Am.  I>ec.  284. 

Bat  In  a  similar  case  (Guild  v.  Holbntok,  11 
Pick.  101),  also  an  assignment  of  real  and  per- 
sons) estate,  the  court  beld  that  tbe  assignees 
could  not  be  charged  as  trustees  of  tbe  real  es- 
tate upon  Ihclr  promise  to  sell  and  pay  ov<r 
Ihe  proceeds,  since  there  might  be  several  con- 
tlugenclea  that  would  prevent  their  owing  tbe 
money :  as  they  might  be  superseded  Id  the 
trust  before  any  sale  was  made ;  and  If  they 
bad  actually  sold  the  land  and  taken  not«  for 
the  price,  which  were  unpaid  at  the  time  of  tbe 
service  of  tbe  process,  they  could  not  tie  charged 
as  trustees  ;  there  must  be  a  certain  debt  to  be 
attached,  and  Ihe  contingency  must  affect  only 
the  time  and  Ibe  nmount. 

And  where  an  Insolvent  Arm,  who  were  In- 
debted to  the  principal  defendants,  conveyed 
their  properly  to  tbe  peraona  anmmoned  a  a 
trnittees  Id  trust  to  collect  and  sell  It  tor  Ibe 
benellt  of  certain  creditors  other  than  the  de- 
rendaats.  and  nt  Ihe  time  of  the  service  of 
process  tbe  propei-ty  had  not  tieen  entirely  li- 
quidated so  as  lo  leave  a  surplns.  it  was  held 
that  until  'be  trust  waa  fully  executed  the  de- 
fendnuls  had  no  right  of  action  against  Ihe 
trustees,  and  no  legal  right  or  Interest  to  any 
prrt  of  tbe  funds  In  their  hands:  and  even  It 
the  defendants  could  have  compelled  the  exe- 
cutlou  of  the  trust  In  equity  a  merely  equitable 
right  Is  not  attachable  by  trustee  process. 
MsRsncbusetts  Nat,  Bank  v,  Bullock,  120  Uasa. 


86. 


The  defendsnlB  conveyed  certain  property  ta 

sons  the  amount  of  Iheir  debts,  wblcb  vere  lens 
In  amount  tbnn  tbe  value  of  the  property  con- 
veyed to  the  inislee,  who  agreed  to  necount  for 
•uiy  surplus,  and  at  Ibe  time  of  the  service  t>t 
Ibe  process  on  the  trustee  the  property  bad  been 
placed  In  tbe  bands  of  an  aactloneer  to  be  aoliL 
Although  tl  was  Insisted  that  tbe  Interest  of 
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the  dcreadaDta  was  coDtlugent,  tbe  coart  beld 
Uut  It  WBB  not  lucb  a  eontiDgeDcy  that  ngoD 
certain  eventa  happenlDg  tbe  Cruaue  woald  not 
be  at  all  Indebted  to  Ibe  prlnclpala  ;  be  wa«  ixt- 
tatDlf  Indebted  to  tbe  prlaelpals  it  the  amount 
raillxed  f«r  tbe  proirertr  conveyed  exceeded  tbe 
amoiint  ol  the  debt  secured;  and  aucb  a  con- 
llDgencf  could  not  prevent  tbe  trustee  (rom  be- 

rtlvti  bj  him.     Laike  v.  Noicell   (ISSS)   15  Ue. 

m. 

And  thia  eaae  la  to  be  contrasted  vEth  Llbb; 
T.  firalnard,  G3  Me.  69.  There  the  defeDdant 
moUl  to  ■  drni  certain  property  upon  an  agree- 
ment  that  tbe  drm  abould  manufncture  [t  and 
mpplj  tbe  proceeda,  drat,  to  Cvo  debts  of  the 
defeadnnt,  and  tor  the  remainder  an  equlTalent 
Intemt  In  tbe  firm  was  to  be  grunted  blm  ;  and 
tbe  agTeeuieut  contained  the  mode  ol  ascertain- 
Idk  the  extent  a!  tbe  defendant's  latereaC  from 
the  proportloD  borne  to  the  whole  asaets  o(  tbe 
flnu  by  Ibe  eicesa  of  tlie  property  sold  over  the 
debta.  It  was  held  that  the  only  Inlenwt  left 
In  tbe  vendor,  aside  from  what  he  might  have 
■■  a  memtwr  of  Ibe  arm.  wag  n  mere  contlugeaC 
latcrest  lit  the  anrplua  of  the  proceeds,  not  lia- 
ble to  atlnchtnenC  In  a  trustee  praceBs,  tt  not 
appearing  Ihnt  any  aurplua  wsa  certain  to  arise. 

In  Tcius  iMoody  v.  Carroll  [1888]  71  Tei. 
U8,  8  a.  W.  E>10)  a  creditor  of  one  who  had 
made  an  BR&ignment  for  the  benefit  of  certain 
other  creditora,  who  attempted  to  attach  the 
property  HHslgned  In  the  hnnds  of  the  assignee 
«D  the  si>>und  that  the  aaalgnment  was  void  as 
against  creditora.  wna  not  allowed  to  recover; 
bat  Ibe  conrt  Stated  that  Id  sucb  case  generally 
the  gamUbment  proceedlnga  abauld  be  allowed 
to  atand  natll  the  prefeiTed  creditors  were  paid. 
•O  as  to  give  the  gnrnlablng  creditor  any 
prereoent  rights  be  might  have  over  other  gat^ 
nlahments  agalnat  any  fund  or  property  which 
■Bight  remain  la  the  liandB  of  tbe  assignee  alter 
he  bad  eiecnted  his  trust. 

AndtUs  case  la  expreeely  followed  la  Carter 
Bros.  T.  Bnsb  (ISOO)  79  Tei.  29,  IS  S.  W.  187, 
BB.to  what  Is  stated  to  be  the  correct  practice  In 
■neb  n  esse.  In  Carter  Broa.  T.  Bush  aa  em- 
baiTUaed  f>rm  bad  aaslgned  their  aaseta,  gooda. 
and  credits,  tbe  gooda  to  be  sold  nnd  the  credits 
eolletled  so  far  as  neceasary  tor  the  payment 
of  certain  ci-edilors  nnd  tbe  surplua  to  be  re- 
turned to  tbe  BBslgnors ;  an  unsecured  creditor 
(nmished  tbe  asalgnee.  who  answered  denying 
iDdebledneas  and  alleging  tbat  the  debta  secured 
Or  tbe  assignment  were  greater  In  amount  than 
tbe  yalae  of  tbe  property,  wblcb  ailegstlon  the 
plalntl^a  contested,  and  prayed  Ibnt  the  case 
tte  contlnaed  until  tbe  trual  abould  be  fnliy  ad- 
mlnlatered.  and  tbat  tbe  gsmlsheo  be  tben 
rcqalred  to  answer  aa  to  any  surplus  which 
Bight  remalD ;  tbe  trial  court  thereupon  de- 
termined from  tbe  evidence  that  the  assetB  were 
not  more  than  antficlent  to  pay  tbe  debts  se- 
oired,  and  diacbarged  tbe  gnrnlsbee.  It  was 
belli  opon  appeal  that  the  pro<.-eedlng  should 
bate  been  delayed  or  contlnaed  until  the  gar- 
nishee bud  fnlly  eiemted  his  trust,  and  that 
a  Bupplementnl  answer  should  thsn  be  required 
of  blm ;  since  to  try  tbe  Itiaue  as  to  any  al- 
leged eiceiia  In  value  of  the  property  over  the 
amonnt  secured  would  result  In  Injustice  to 
either  one  party  or  the  other. 

I'he  same  rule  would  seem  to  prevail  In  New 
Mexico.  I'erea  v.  Colorado  Nat.  Itank,  6  N.  M. 
1.  ST  Pac.  »22,  decides  tbat  where  a  garnishee 
who  had  received  properly  to  pa^  certain  debts 
of  tbe  defendant  anpwered  tbat  he  was  not  In- 
debted, and  the  Jury  In  Ibc  garnishment  action 
broKght  in  a  verdict  tbat  the  garnishee  hAd 
aolDclent  property  of  the  defendant  to  pay  the 
plBlntllTs  execatlon,  but  not  SodlDg  tbe  amount 
B9  UH.  A. 


at  tbe  gamlabee'a  Indebtedneast  tlie  verdict 
should  be  set  aalde ;  but  tbe  claim  itaelf  to  tbe 
surplua  waa  attachable. 

In  Pennsylvanta,  trbere  assignees  for  tbe 
benefit  of  certain  creditors  were  garnished  for 
a  debt  of  Ibe  aEsIgnors.  (be  plalntllf  had  tbe 
burden  of  pivvlng  that  the  garnishees  bad  aa- 
seta In  their  banda  liable  to  attacliment ;  tbe 
gamlsbeea  nere  then  liable  only  to  nn  account ; 
and  It  was  clearly  tbe  duty  of  tbe  plaintiff  to 
make  out  a  case  of  indebtedness,  at  least  sulO- 
cient  to  enable  him  to  recover  in  an  action  of 
assumpsit.  On  the  aeltlement  of  the  account 
It  might  turn  out  tbat  nothing  waa  due  to  tbe 
plaintiff  ;  and  where  there  was  no  evidence  of  aa 
actual  setclement,  or  tbat  Ibere  was  any  bal' 
ance  due,  there  was  no  lUblllty  of  tbe  gar- 
nlabeea  In  money  until  this  nas  determined. 
Caldwell  t,  Coates  (18T5)  78  Pa.  S12. 

So,  where  a  gnrnlahee  took  an  aaalgnment  Of 
certain  of  Ihe  defendant's  property,  agreeing  to 
pay  therefor  certain  debta  of  tbe  defendant  and 
to  apply  the  rculdue.  If  any.  on  a  debt  owing  to 
tilm  by  the  defendant,  he  was  not  cbargeahle  ss 
garnishee,  since  It  appeared  tliat'  the  residue 
after  paying  the  other  debts  was  not  enough  to 
pay  b)a  own.  Cbapln  v.  Jackson.  4S  Ind.  1G3. 
;re  one  of  f 
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he  assignees  in  order  to  acqulr« 
a  lien  In  advance  of  olher  creditors,  tbe  a» 
algnees  cannot  be  rharged.  alnce  there  can  be  no 
surplns  In  their  bands  In  which  tbe  attachli^ 
creditor  could  bare  any  Interest,  as  his  own 
claim  would  be  paid  before  any  anrplns  could 
arise.     Clark  v.  Ward,  12  (ir-jtt.  440. 

And  In  Ibe  case  of  an  assignment  for  the  ben- 
efit of  such  creditors  as  should  execute  dis- 
cbarges  Ihe  assignee  li  not  gsmlsbable.  in 
Rhode  Island,  at  the  suit  of  creditors  vrbo  did 
not  execute  a  dlacharge ;  In  the  absence  of  mis- 
conduct the  debtor  could  bring  no  action 
egalnat  tbe  assignee,  and  bis  only  claim  was 
one  in  equity  lo  sirbject  to  bis  claim  sny  sur- 
plus that  mldbt  rcnialu,  and  a  mere  equitable 
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r  case  was  one  where  tbe 

plalDllfTs  attachment  was  levied  upon  tbe  de- 
fendant's property,  and  garnishment  proccsa 
waa  served  upon  the  Justice  of  tbe  feace  iiaTlDg 
control  of  tbe  property  under  two  earlier  at- 
tachnienta,  and  tbe  plaintiff  noIIQed  the  gar^ 
nishee  that  be  claimed  the  snrplus  from  Ibe  sale 
of  the  proiierty  after  Ibe  earlier  altacbments 
were  satlafled :  but  the  gamlsbee,  as  Justice  of 
the  peace,  paid  tbe  snrplus  to  later  creditors ; 
and  It  waa  held  on  the  authority  of  Wallie  t. 
McGehee,  11  Ala.  273  (surra,  IV,  b,  1),  tbat 
since  the  defendant  could  not  recover  on  aucb 
a  claim  against  the  garnlsbee.  tbe  facts  showed 
□0  debt  which  could  be  reached  by  gamlahment. 
Conk  V.  Walthall,  20  Ala.  S35. 

Under  the  New  York  law  of  attachment, 
where  a  sheriff  brought  an  sctlon  to  enforce  a 
claim  belonging  to  tbe  principal  defendant!, 
who  had  sold  personal  property  to  the  defend- 
aala  in  tbe  sherllTs  action  for  a  certain 
amount,  tome  of  which  waa  to  be  applied  upon 
a  claim  between  them,  and  It  waa  agreed  tbat 
tbe  balance  might  be  paid  to  the  creditors  of 
the  vendors,  but  the  sberira  complaint  alleged 
merely  tbat  the  defendants  were  "indebted  to 
[tbe  principal  detendnnta]  in  a  targe  amount." 
but  did  not  state  tbe  amount,  wblcb  was  not 
denied  In  tbe  answer, — Judgment  was  dlrecled 
for  the  plaintiff  aherlff  for  tbe  amount  of  tbe 
Judgment  tn  bla  bunds  In  the  altacbment  suit. 
Kelly  V.  Babcock,  40  N.  Y.  318. 

(These  cases  of  garnishment  of  unllqaldated 
•urpluB  to  arise  upon  tbe  sale  and  llqutdatloB 
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of  property  lulcncd  lor  Uie  btneflt  of  nrtiiii 
creditors  are  to  be  dJitlngulsbed  from  the  case 
of  attempted  Kirn IhL men t.  by  one  of  (he  twne- 
OclarlM  under  an  asaLgnment  In  trust,  of  the 
fuod  In  the  hands  of  the  trustee  or  assignee :  aa 
In  Cortleld  y.  CollLna.  M  N.  C.  [4  Ired.  L.l  4SC, 
tafra,  V.  bj 

10.   Claim)  on  quantum  m, 

Where   the    defendant    canlcacted   with   the 
trustee  to  repair  hia  building, 

pleti'd,  and  the  truBiee  was  served  witli  process 
lietore  the  work  was  completed,  but  the  coi 
tract  hod  not  been  abandoned  hy  the  defendaui 
it  wuB  held  that  nothing  van  due  on  the  claim 
subject;  to  tiustee  process.  The  defendant  could 
niniataln  no  action  agalQat  the  trustee  el  ' 
on  the  express  contract,  because  he  had 
performed  his  port  of  It,  or  upon  a  Dual 
mcrnii,  aince  at  the  time  of  the  aervlce  of  the 
iruBlw  process  there  had  been  no  abandoi 
»t  the  contract  by  the  principal  drfendan 
no  accoptajiee  of  the  work  by  the  tr 
Otis  V.  I'ard,  54  Me.  104. 

Sa  Where  the  defendant  contracted  irlth  the 
trustee  tu  "cua  enamel  on  about  100  d< 
ton  plates"  It  wns  held  Co  be  an  entire  i 
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s  until  the  contract  was  completed.    Dob- 

iniOD  V.  Hall,  S  Met.  SOI. 

bimtltirly,  a  contract  for  the  construction  o( 
a  sewer  by  the  defendsnt  for  the  garnishee  nt 
a  specified  price  per  lineal  fool  wna  held  to  be 
eotlre.  so  (lint  the  garnishee,  which  was  served 
with  Ibe  writ  before  the  completion  of  the 
sewer,  was  not  Indebted  at  tliAt  time,  and  wi 
not  thnigeuMe.  Cobum  t.  Hartford,  38  Com 
:!S0. 

And  In  the  rase  of  a  contract  abandoned  bi 
fore  (^mplettoD,  It  was  held  Ihac  since  the  coi 
tract  was  entire,  and  hence  the  defendant  could 
not  recover  even  a  pro  rota  compensation  for 
the  work  actually  done,  be  bad  no  cause  of  ac- 
t  chargeable  for  any 
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e  ttie  defendant,  without  right,  and 
by  means  of  a  trespass,  took  from  ■  stranger's 
quarry  a  quantity  of  granite,  dressed  It,  and 
delivered  It  to  ttae  truelee.  laying  It  down  for 
him  as  a  walk  on  hla  land,  and  received  from 
ihe  trustee  his  Agreed  compensatiou  after  the 
(riistee  had  been  aerved  wllh  process.  It  waa 
held  that  the  latter  whs  chargeaMs  a  a  for  n 
debt  to  the  defendant,  but  only  for  (be  in- 
cruiised  value  of  rhe  stone  owing  to  the  quarry^ 
Ing,  itrosslng,  delivering,  and  lading  of  It ;  and 
a  ending  of  conimlssioners,  based  apparently  on 
this  theory,  was  accordingly  not  disturbed. 
Jackson  v.  Walton   (lanS)  28  Vt.  43. 


Carollns  statute,  ond  was,  hence,  of  too  uncer- 
tiiln  a  character  to  be  attached.  Burrill  v. 
Le(BOU  (1S41)  2  Speers  L.  378. 

And  In  the  case  of  a  contrac(  between  tbe 
defendant  au I h-ou tractor  and  the  garnished  con- 
tractor, by  which  certain  amounts  were  (o  be 
paid  thirty  days  after  tbe  certlQcate  of  the  en- 
Kineer  hud  been  made  that  llie  work  had  been 
<')nipletely  llnislied  In  every  respect,  no  garnleb- 
iiieiit  wns  possible  until  (his  wss  settled,  for  tlie 
creditors  of  tbe  defendant  could  not  be  al- 
lowed to  give  their  estimate  of  about  what  Iho 
work  amuunted  to,  since  the  amount  of  such 
indebleduexs  undei    tbe  contract   could  only  be 

though  tbe  iimount  of  the  debt  to  the  drfend- 


clalm  of  tbe  garnlBhing  plaintiff  against  the  de- 
fendant. St.  Joseph  Iron  Co.  v.  Uelverson.  4a 
Mo.  App.  383, 

Ho.  In  the  ease  of  a  similar  contract  to  coo- 
arruct  for  tbe  garnishee  a  hoisting  plant,  whick 
waa  Bbnndoued  before  lieing  completed,  the  gar- 
nishee wan  not  liable,  since,  aa  It  wna  not  even 
enbstantlnlly   tompletcd,    the  contractor   co-jld 

?iion(HBi  valebat,  and  tbe  defend  an  fa  creditors 
could  bare  no  grenter  rights.  John  Prltilaff 
lliirflwnre  Co.  v.  Uergboefer,  103  IVis.  8511,  79 

x,  w,  --■ 
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lilted  that  the  defendant  had  workrd  for  tbem 
a  cettnin  length  of  time,  and  bad  not  been  paid, 
and  on  Ihe  trial  tbe  plalutllf  oTered  opinion 
evidence  to  show  that  Ibe  eervicea  of  the  de- 
fendant were  fairly  worth  a  certain  amount,  ■ 
Judgment  dlachnrglng  the  garnishees  was  re- 
versed.    Zanz  r.  Stover,  2  N.  M.  2B. 

And  a  gnrnlsliec  cannot  be  ehsrged  upon  evi- 
dence merely  that  the  defendant  hna  been  per- 
forming a  contract  for  him,  and  that  the  books 
of  the  giirnlsbee  show  that  A  balance  i-emalns 
unpaid  lu  the  dclendunt  upon  tbe  contract,  it 
not  appearing  that  the  bnlnuce  has  ever  become 
a  debt  aRolnst  Ibe  garnishee,  or  that  tbe  con- 
tract bsB  been  accepted  aa  completed.  Ilewllt 
V.  n'agar  Lumber  Co.  38  Mich.  T'Jl. 

11.  Claims  tn  siiiiport. 

Indeflnlte  obllgatlous  to  support  a  debtor,  aot 
Involving  the  payment  of  money,  have  Invmrl. 
a.bly  been  held  not  to  give  rise  lo  any  gamlah- 
able  claim  on  Ihe  part  of  the  obligee. 

So,  where  tbe  defendant  had  conveyed  cer- 
tain properly  to  her  son  in  consideration  of  hla 
promise  (o  support  her  for  the  rest  *f  her  life. 
giving  her  a  homo  with  him,  furnishing  ber 
board,  ciolbing,  medicine,  etc.,  during  her  pat 
ur«]  life,  and  to  have  her  decently  burled,  the 
son  was  not  so  indebted  as  to  be  garnlshable: 
the  plaintiff  could  not  be  put  In  a  position  an- 
perlor  to  tbat  of  (he  defendant,  and  the  de- 
fendant herself  could  not  at  any  time  recover 
anytblng  axalnst  tbe  gamlsliee  except  ap«i 
tbe  happening  of  the  contingency  of  a  breach 
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contingent  wbelher  the  garnishes 
owe  the  defendant  money  he  cannot 
be  charged  as  such.     Ilutler  v.  Blllupa    (ISa?) 

"■?.  28  8.  E.  013. 

ibllgor  on  a  bond  to  aupport  the  de- 
fendant during  life   la   not  subject  to  truatee 
proceaa,  since  tbe  duties  undertaken  are  of  a 
personal  nature,  and  can  In  no  way  be  varied  by 
defendant  or  ber  creditors ;  the  only  way  to 
Lcb  the  obligstlon  would  be  to  substltnte  tbe 
piaintllt  for   the   defendant.     Briggs  T.   Beach, 
-■',  Vt.  113. 
Ko.  In  Ihe  case  of  an  agreement  between  the 
InclpaJ  debtor  and  his  eon  by  which  he  waa 
work  for  tbe  son  and  the  latter  was  to  sup- 
port htm  and  bis  family,  and  If  the  value  of  tbe 

aupport  the  eicesa  should  be  paid  by  the  son  to 

■      creditors  of  the  prlnilpal   debtor,   tbe  son 

not  cluirgeable  as  trustee  for  the  value  of 

fnthec's   labor,    the    agreement   not    belnj{ 

dulent.      Worlblngton  v,  Jones,  23  Vt.  546. 

lie  result  wns  the  some  where  the  principal 

ndnnt    was   supported    by    the   trustee   and 

fd   for   bim,    but   bis  aervlcea  were   worth 

]  than  hlH  board.    The  truatee  waa  held  not 

to  be  liable  fur  the  amount  of  the  dilTerence.  not 

the  ground   that   tbe   amount  was  unllqul- 

da(ed.  but  because  the  arrangement  waa  audi 

that  (here  was  no  expectation  (hat  there  should 

such  p.tymcnt.    Cobb  v.  Bishop,  ST  VL 
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Wapi.e»Puiteh  OnocKB  Co.  v.  Texas  &  P.  li.  Co. 
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ITbcre.    LoweTer,   tb«  defendant  uulgncd  all 
ler  property  to  the  truBtees  In  consideraf 
their  [iromlEC  to  Hupport  brr  tor  life,  the 
liropert]'.  since  the  assignment  w&g  tniudulent 
aa  to  credllora,  trni  liable  to  attachment.  Cri 
■V.  Slicklea,  13  Vt.  252. 

Id  the  eome  wny,  where  a  father  naslgned 
tils  property  to  bis  son  In  con b1  deration  of  the 
letter's  pmuilse  far  future  HopporC.  and  the  son 
agreed  ■■  a  part  of  the  contnurt  to  pay  a  debt 
-of  tbf  falbpr  to  a  tblrd  person,  the  son  waa 
cbs^^nble  at  truitee  for  the  debt  In  a  aull 
~  roDKbt  l>y    that    ^raon    against    the    lather. 
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of  a  bond  tor  the  paymei 
certain  auioimta  of  money  ind  of  provlstoi 
certain  times  of  tbe  year  to  tbe  obllBee  during 
tla  lile,  where  at  the  time  of  aerrlce  ot  the 
writ  npon  the  obligor  all  amountB  due  had  been 
paid,  he  waa  not  rbargcable  na  truatee,  alnee 
any  further  claim  was  contingent,  and  notblng 
iuor«  might  e^er  become  due.  Say  ward 
Drew,  6  We.  2«3. 

Where,  honever,  the  defendant  took  a  written 
promlM  oF  tbe  tnietee  to  pay  her  t43  annually 


i>Dld  live 


t  that 
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any  part  of  a  year,"  the 
for  (be  proportion  of  tbe  |45  wlilcb  wna  due  on 
the  day  of  Ilie  service  o(  tbe  atimmonB.  Sahin 
T.  Cooper.  15  Ciray,  G32. 

But  where  the  truatee  had  made  hl>  bond  to 
one  of  the  principal  defendants,  conditioned  to 
pay  bim  n  certain  turn  quarter-yearly,  to  be  ap- 
plied by  tbe  obligee,  according  to  hia  Judgment 
and  discretion,  to  the  malntenanm  of  a  third 
person  during  tbe  latter'a  life,  the  trustee  waa 
not  chargeable,  either  aa  to  bla  obligee,  or  as  to 
tbe  tieneflclBry,  since  he  was  not  the  tmatee  of 
the  obligee,  wbo  wsb  not  to  receive  the  money 
tor  his  ottn  use,  and  alnce  the  beDeflclRry  could 
not  maintain  any  action  against  bIm  for  any 
amount.  Brlgden  T.  UlU,  16  Haas.  622.  (Kor 
«Bses  ot  a  truHt  to  support,  see  infra,  V.  b.) 
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Demands  which  may  be  discharged  In  other 
things  than  money  ara  not  properly  debts,  at 
least  until  default  Is  made  In  payment,  and 
tbereCore  nelarally  wonld  not  be  subject  to  gar- 
Blslunent  onder  slatntea  limiting  thai  process 
to  debts,  nor  would  they  be  attachable  ds  the 
property  of  the  debtor;  yet  there  are  authori- 
ties holding  tbe  contrary,  even  under  statulea 
limiting  the  proceas  to  such  claims  aa  are  debts. 

Where  a  gnmlatee  disclosed  that  be  owed 
the  defendant  l.!inO  acres  of  land  warrant  and 
800  and  odd  dollars  payable  In  whlaky,  the 
court  waa  doubtful  what  Judgment  could  be  glr- 
en  against  the  gumlsbee,  since  It  was  manlfest- 
IT  unjust  to  make  blm  pay  money  when  bla 
credllor  wonld  be  bound  to  receive  property. 
H'Mlnn  V.  Halt  (1SI4)  2  Overt.  328. 

1  garnishee  waa  Indebted  to  tbe 
I  certain  sum  to  be  paid  "In  store 

upon  It.  The  court  had  no  authority  to  change 
the  liability  df  the  garnishee  to  make  him  lla. 
hie  aa  for  n  money  demand.  Sir.lth  v.  Cbap- 
nan,  6  Port   (Ala.)   305. 

And  a  contract  by  which  (be  garnishee  waa 
to  buy  ot  the  defendsnt  bis  Intereat  In  a  tan 
yard,  and  pay  therefor  by  delivering  to  tbe  de- 
fendant certain  notes  made  by  htm  payable  to 
olhera,  which  the  gamlahee  expected  to  get  at 
a  discount,  wos  not  a  money  eontrect,  and  so 
would  not  warrant  a  Judgment  sgalnat  the  gar- 
nlahee.     Mlms  v.  Parker,  1  Ala.  421. 

So,  where  (he  garnishee  disclosed  that  be  wss 
Indeijtcd  to  the  defendant  In  tbe  aum  of  tSOO. 
from  tlOO  to  K2O0  of  which  waa  dlschurgeahle 
4d  saddlery  If  the  garnishee  thought  proper ,  a 
69  L.  H.  A. 


Jndgment  against  him  for  that  sum   was  set 

aalde :  and  the  court  vms  apparently  uncertain 
whether  It  would  have  tieen  proper  to  delay  the 
proceedings  to  afford  the  garnishee  nn  oppo> 
[unity  tu  pay  merchandise  to  the  eitent  that 
hla  contract  antborlzed,  or  whether  tbe  eutlra 
debt  should  have  been  condemned,  with  the  res- 
ervation Ibnt  the  garnlabee  might  deliver  the 
saddlery  to  the  sliei-IIT,  and  that  hla  Indebted- 
ness  should  pro  fnitlo  be  discharged.  Blatr  T. 
Ithodea.  5  Ala.  648. 

And  a  covenant  under  seal  to  pay  the  defend- 
ant for  land  In  Iron  at  S  centa  a  pound  did  not 
give  rise  to  a  claim  wblch  was  Rubject  to  the 
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.pie  obllgntlon  to  pay  the  defcndiDt  a 
ceriaju  amount  of  cotton  wos  not  gamlsbabte. 
Jonea  v.   (.-rews.   64   Ala.   368. 

And  a  promlasory  note  for  a  certain  sum  pay- 
able In  specific  articles  In  trade  waa  also  not 
subject  to  garnishment :  it  waa  not  negotiable. 
and  not  assignable,  and  tbe  claim,  If  sued  upon, 
would  be  one  tor  UDllqnIdated  damaffee.  Deaver 
V.  Keith,  27  K.  C.   (5  Ired,  1..  374). 

So.  before  demand  and  refaaal  to  pay.  a  dna 
bill  from  tbe  garnishee  to  tbe  defendant  for 
"tl.OOO  Id  brandy  at  tc  per  gallon"  did  not  gira 
rise  to  B  gurnlshable  claim,  tor  until  default  It 
was  not  a  money  demand  ;  the  debt  must  be  ab- 
solutely due  aa  a  money  demand,  unaffected  by 
liens  or  prior  encumbrancea  or  condltloua  (rf 
contract.  Well  v.  Tyler,  38  Uo.  545,  00  Am. 
Dec.  441.  43  Mo.  SSI. 

And  tbe  same  was  true  ot  a  note  tor  fBO, 
with  uo  time  flicd  tor  payment,  payable  to  the 
defendant  In  board  tor  hla  wife  and  child;  It 
waa  not  a  cash  note  until  default  Aldrlcb  r. 
Ilrooka,  2S  N.  H.  241. 

In  reeblea  r.  Meeda  (1880)  OS  Fa.  ISO.  the 
garnishees  had  given  the  defendant  a  due  bill 
for  "tl2,000  payable  In  boarding  at  the  Bt 
Charlea  hotel  at  regular  rates."  This  was  "not 
a  debt  due  at  (be  present,  or  wblch  will  become 
due  In  (he  future,  so  that  no  Judgment  can  be 
had  against  the  garnishees  In  this  form ;  neither 
Is  it  ot  such  a  character  that  It  can  be  taken 
In  elocution.  .  .  .  Were  there  a  breach  of 
this  contract,  the  case  would  be  dltferent,  for  in 
ihat  case  Judgment  could  be  had  for  an  amount 
which  could  be  readily  liquidated  :"  and  C.Irard 
l<\  &  H.  Ins.  Co.  V.  Kleld,  45  Ta.  129,  la  cUed  a* 
aulhority  on  this  lust  point. 

The  same  rule  waa  apparently  applied  where 
the  garnishee  undertook  to  pay  the  defendant 
(150  for  a  piece  of  work,  (30  to  be  paid  In  pro- 
visions as  the  work  progressed,  and  tbe  re- 
mainder In  a  carrlsge  when  the  work  was  com- 
pleted; and  when  lbs  work  was  about  ooe 
fourth  dune  and  the  aum  of  (24  bad  been  paid 
In  provlskina,  the  garnishee  «-as  served  with 
proceas-  II  waa  held  that  nothing  was  payable. 
except  the  £30.  until  the  completion  of  lbs 
woi'k;  since  tbe  amount  from  time  to  time  be- 
coming payable  out  of  (be  ISO  should  be  1::  pro- 
portion to  the  amount  ot  work  done,  the  gar- 
nishee waa  uot  iodebted  lo  tbe  defendant,  but 
tbe  defendant  hnd  been  overpBld.  It  was  also 
held  that  nothing  was  due  the  defendant  at  any 
time  In  money,  and  that  a  contract  tor  the  de- 
livery of  specific  articles  could  not  be  converted 
Into  It  contract  for  the  payment  of  money,  with- 
out default  on  tbe  part  of  tbe  contractor  or 
promlaor:  but  (he  court  does  not  decide  that 
the  debt,  or  rather  obligation,  could  not,  be- 
cause It  was  not  primarily  payable  In  money, 
he  garnished  before  demand  and  retusai.  SmItU 
T.  Davis  (1853)   1  Wis.  41T,  00  Am.  Dee.  800. 
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Bat  where  tfae  tniatM  was  [ndebted  for  cer- 
talD  propert}-,  parrbHBed  vlCb  Ihe  option  lo  re- 
■torc  )t  wlth[a  ■  time  not  jet  expired,  tills  op- 
(lan  wns  hiM  not  to  [create  a.  "contlDgencr," 
under  the  Maine  atatute.     Smith 


Me.  i 


n  to  tl 


r  of  pajiaent :  U  was 
he  lutd  received  abaolutelj  the  i^uiHlderatJoD  of 
hli  roD tract,  or  whether  he  vaa  absalDteljr 
bound  to  fiilUI  (hat  contract  br  s  return  of  the 
property  or  to  pay  ItB  ogrecd  equivalent ;  but 
the  manner  In  which  be  should  dlBcbai^^  it  was 
dependent  upon  his  choice.  He  whh  according- 
ly chargeable. 

But  where  a  trustee  answered  that  be  owed 
the  gum  o(  |»0.9a.  wblch  was  to  be  paid  lu 
inaaon's  warh  end  materials.  It  was  held  thnl 

certain  Hmonnt  is  not  B  choEO  In  action  attach- 
able until  tbe  promlBe  he  broken,  after  which 
the  promisee  is  entitled  to  receive  tbe  agreed 
valae  of  tbe  labor  in  mobcy,"  Wrigley  y.  Gey- 
«r,  4  Meas.  102.  This  esse,  however,  decided 
without  any  clla-tlon  of  authorltlea,  ennnot  be 
recondled  with  two  earlier  cases. — t'omstock  v. 
Famnm.  2  Maas.  96,  and  Clark  v.  Kins.  2  Uasa- 
R24.  In  the  former  the  trustee  liad  giveii  tbe 
defeadaut  two  noten.  amounting  to  $300.  which 
were  payable  In  horses  at  a  day  certain  after 
the  service  of  the  summons,  and  he  wns  held  to 
be  cliargeHble,  ttie  court  Biylnic :  "The  horses 
.  .  .  come  within  tbe  deacrlpllon  ot  speiilQe 
■xtielea  cocsldercd  In  the  atatute  an  credits  lln- 
bie  tu  attachment:"  and  Clark  v.  Kln^  is  prac- 
tically the  same ;  the  mater  ot  a  note  for  t2r>0 
payable  to  bearer  in  West  India  and  Kngiliib 
goods  at  a  day  certain  after  tbe  service  o(  tlie 
Hummons,  wan  held  to  l>e  tbe  trustee  ot  the 
holder. 

So,  where  tbe  jmrnlsbee  owed  the  defendant 
a  certain  sum  which,  by  espreaa  agreement,  was 
to  be  pnld  In  work  and  labor,  this  was  held  to 
be  a  credit  under  Ihe  Mnryland  acta  of  ITIB 
and  nOa.  Louderman  v.  Wilson.  2  Hsrr.  A  J. 
37  U. 

There  are  two  I'enngylvBnla  cases,  earlier 
than  Peebles  v.  Meeda.  90  Pn.  150.  (upia,  which 
cited  In  irgnment  In  tbe  latter  case,  and 


■  have 


CoIlUD 


(1874)  1  W.  N.  C.  2B8,  was  an  application  (i 
a  rule  for  J'ldjrment  against  a  gamlahee.  who 
bad  answered  that  he  bad  been  Indebted  to  Ihe 
deteadant  In  a  certaJn  sum  payable  la  "wagon 
or  smith  worlt.'  and  that  there  remained  un- 
,  |>ald  a  certain  part  of  that  sam,  and  tbe  rule 
wuH  made  sbeohite  for  Judgment  aG:ainst  tbe 
gamlsbce.  without  opinion.  And  in  tbe  other 
{0111  v.  Snyder  [ISTSl  2  W.  N.  C.  159)  the  gar- 
nishee admitted  In  his  anawer  that  he  owed  a 
eertnin  sum  "payable  In  trade,  to  wit.  painting 
work."  The  court  aald  that  the  point  was  a 
novel  one.  but  that  tbe  plainCItT  might  have  the 
Judgment  for  which  he  asked  and  "that  the  gar- 
niflhee's  counsel  fee  muet,  however,  be  paid  In 
easb."  and  apparently  tbe  Judgment  waa  to  be 
|iaid  in  work. 

And  in  Iowa,  where  a  garnishee  bought  wheat 
of  the  defendant  for  1500,  which  he  wai 


r   In 


t  bta  s 


.  It  1 


s  held 


e  Judgmei\t  against  tbe  gamlahee 
not  be  unconditional  for  fSOO,  but  ahoald  have 
been  for  that  amount  dischargeable  In  goods  or 
merchandise  at  a  fair  value,  to  be  placed  at  the 
disposal  of  the  slierllT,  or.  on  failure  to  dis- 
charge tbe  debt  la  this  way,  tbe  Judgment  waa 
to  Itecome  absolute,  on  motion  for  which  a  gea- 
erol  oieciitloit  should  Issue  tor  -  tbe  snmc 
•mount.     Sladler  v.  Pannlee,  14  Iowa,  175. 

But  where  farm  land  Is  rented  on  shares  the 
Interest  of  the  landlord  cannot  be  attached  by 
levy  upon  tbe  crops,  the  title  to  which  la  in  tbe 
69  L.  R.  A. 


tenant  alone :  It  eaa  be  reached  only  by  gar- 
nishment of  the  tenant,  and  tbe  rent  reserved. 
being  a  share  of  tbe  crop,  is  the  same  as  when 
the  rent  is  reserved  in  money  so  far  as  tb» 
rights  of  tbe  landlord  or  bis  creditors  to  tah» 
pousesalou  are  Involved.  Howard  County  v. 
KytG,  69  Iowa.  307,  28  N.  W.  609;  Tuohy  T. 
WlngUelO,  5 J  Csl.  310. 

c.  C'lnfms  on  vMcltled  oftwuafs. 

Where  tbe  uncertainty  rs  to  the  amount  of  k 
claim  Is  due  merely  tu  tlio  fact  that  (be  ac- 
counts between  the  garnishee  and  the  principal 
debtor  have  not  been  settled  and  adjusted,  tb» 
prevLAllIng  rule  la  that  (he  claim  la  not  so  "con- 
tingent" or  uncertain  ss  to  escape  liability  to- 
ga rnlabmrut  process. 

Accordingly,  where  the  trustee  and  Ihe  de- 
lendnnt  bad  entered  Into  an  agreement,  not 
amounting  to  a  partnership,  to  share  the  profit 
and  loss  In  cutting  by  tbe  trustee  of  timber  on 
the  defendant's  land,  the  amount  due  the  de- 
fendant from  the  trustee  could  be  nttaj:hed. 
"The  contingency  referred  to  In  (he  statut* 
.  .  .  (of  Maine,  requiring  that  tbe  claim  to 
be  attached  must  be  'due  absolutely  and  with- 
out depending  on  any  contingency'!  Is  not  a 
contingency  which  may  often  exist  before  a 
settlement  of  an  account  or  other  buslneaa 
transaction,  whether  anything  may  be  found 
due  from  the  truetee  to  the  ptlnetpal,  who  has 
an  absolute  right  to  cnll  uiKin  the  trustee  ta 
render  the  account  and  make  the  settlement; 
but  it  ia  a  contingency  which  may  prevent  tb» 
principal  (roni  having  any  claim  whatever  or 
right  to  call  Ihe  trustee  to  account,  or  settle 
with  him."     Dwlnel  v.  Stone,  SO  Me.  3S4. 

And  In  J.  A.  Fahy  h  K.  Co.  v.  Ouachita  Bi- 
celslor  Saw  &  P.  Mllla,  GO  La.  Ann.  205.  23  So. 
312.  51  Ia.  Ann.  1^08,  28  So.  386.  It  waa  held 
that,  upon  similar  facts,  tbe  Snal  disposition  oT 
tbe  matter  [.hould  he  postiMned  until  the  con. 
tract  bad  ended,  and  that  the  attachment  would 
be  edectlve  until  the  ultimate  Indebtednesc 
should  he  ascertained  by  adjustment  of  the  ac- 
counts between  the  parties  and  tbe  settlement 
of  their  rlghta  under  the  contract. 

Similarly,  wherj  the  debt  ot  the  garulaheea 
to  the  principal  defendants  on  several  contracla 
of   sale,    on   some   of    wbicb    default    had    been 

amount  due  was  ascertained  and  adjusted  In 
the  trial  court,  and  the  garnishee  wcr» 
charged.  Oomlla  v.  Mllllken,  41  L.a.  Ann.  116. 
S  Ho.  548. 

And  where  a  Judgment  creditor  gamlahed  the 
defendant  In  a  pending  suit  brought  tiy  the 
Judgment  debtor,  and  left  b)s  Judgment  in  the 
aberltra  bands  tor  collection,  and  later  the 
claim  was  liquidated  by  tbe  Judgment  being  en- 
tered agalngt  the  garnlsbeea  In  the  Judgment 
dcbtor'it  suit.  It  was  decided  upon  en  Interven- 
tion by  tbe  assignee  ot  tbe  Judgment  In  favor 
of  tbe  principal  defendant  against  the  gar- 
nlabees  that  tbe  Judgment  debt  was  transferred, 
by  the  selsure,  from  the  Judgment  debtor  to  the 
Judgment  creditor,  as  to  tbe  gamlBheea.  and  no 
one  could  anjiilre  rights  upon  It  to  the  prejudice 
ot  the  garnishing  creditor,  and  tbe  later  as- 
signment of  tbe  Judgment  produced  no  effect. 
Walker  v.  Creevy   (1851)   8  La.  Ann.  535. 

Yet  In  Bbode  Island,  where  the  amount  du« 
the  delendiint  from  the  garnishee  could  not  tw 
ascertained  owing  to  certain  Involved  accounts, 
before  certain  prior  aults  had  been  settled,  it 
A-as  held  that  when  the  question  as  to  whether 
a  garnishee  sliould  be  charged  Is  Involved  lu  lit- 
igation in  this  manner,  with  the  reanlt  neces' 
sarliy  problematical  and  In  doubt.  Ihe  court 
mil  not  enter  a  charging  order ;  and.  moreover, 
that  the  Jodldary  act,  chnp.  34,  I  18,  provide* 
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that  the  court.  In  cbtrglnK  the  sornlsbee,  muat 
determine  the  extent  to  which  he  is  chargeable. 
Cro«  T.  Brown,  10  R.  I.  220.  33  Atl.  147. 

And  In  a  case  wh^re  railroad  contractorB. 
garnlxhed  aa  the  debtnVa  or  thpir  subcoaCract- 
om,  bad  reaeETed  the  right  lo  IH17  them  br  paj- 
DWDt  dlcoctlr  to  the  workmen  employed,  and 
were  also  bound  by  their  contract  with  the  rail- 
road to  alechorge  all  claims  of  m«n  emyloycd  In 
tbc  cnnttrucilon  of  the  road,  tbej'  were  not 
chargpahle  bb  debtors  o(  the  defendants  when 
Ihe  amount  dne  them   vsa  anadjnated.     Drake 

And  where  the  defendants  contracted  to  bnlld 
a  house  foi-  the  trusleeB,  and  were  to  be  paid 
certain  sums  at  certain.  Btages  of  the  work,  and 
th«  truBlees  answered  tbat  thcj-  had  generaUr 
inid  the  iDstalmcntB  l^fore  they  became  due 
and  so  coiikl  not  say  whether,  at  the  time  of  ibe 
service,  ttiey  were  Indebted  or  not. — It  waa  held 
that  the  J  were  not  chtirgealjle,  althonnh  they 
wuatt)  be  trustees  for  any  sum  which  migbl  lie 
due  at  their  Pnal  settlement,  It  Bummoned  at 
that  lime.      HarrU  t.  Aiken,  3  Plrk.  1. 

In  the  same  way,  where  the  defendant  waa  a 
member  of  a  mutunJ  Insurance  association  In 
which  hia  deposits  and  credits  were  uncertain 
and  contingent  owing  to  outstanding  premium 

the  BBsocEatlon  was  not  liable  ss  his  debtor, 
lher«  not  being  any  absolute  debt  due  the  de- 
fendsnl  from  the  association.  Ilsren  T.  Went- 
worth,  2  N.  II.  93. 

Bot  where  a  creditor  of  a  mutudl  Insurance 
company  gamlBhed  a  member  ot  the  associa- 
tion, bnt  tbe  amount  due  the  company  from 
the  garnishee  on  his  premium  notes  bed  not 
been  aaeertalned  tj  tbe  ofllcers  of  the  company, 
upon  Its  dissolution  during  the  pendency  ot  the 
attachment  action,  and  the  appointment  of  the 
receiver,  who  flied  the  amount  of  the  asscBS- 
m«Dt  dne  from  ttte  gunlsbee,  be  became  liaUv 
for  the  amount  so  aacertained.  Hays  v.  Lycom- 
ing F.  Ins.  Co.  00  Pa.  fiSl, 

So,  although  In  Weat  Virginia  a  contingent 
debt  cannot  be  garnlahed,  where  the  agent  of 
Ibe  defendant  InaniaJice  company  was  garnished 
RB  to  Its  funds  la  his  handa,  and  contended  that 
tbe  amount  mo  clalincd  to  be  due  was  uncertain, 
since  the  tmcertalntj'  was  only  apparent  and 
was  due  merely  to  the  garnishee's  confused  and 
unintelligible  manner  of  keeping  his  books,  be 
was  liable  as  acch  ;  If  there  were  any  uncertain- 
ty as  to  wbeth'rr  the  sum  Judicially  reached 
were  correct,  the  garnishee  could  Dot  complain. 
Webster  Wagon  Co.  v.  Home  Ids.  Co.  21  W. 
Va.  314. 
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aubject  to  garnishment  In  (nyor  of  creditors  of 
Ihe  contractor  of  so  much  of  the  fund  so  in  Ita 
custody  na  was  not  required  to  cover  its  sd- 
Tanrcs,  although  the  amounts  Anally  to  be- 
rome  due  on  ihe  contract  had  not  been  received 
iir  adjusted ;  the  garnlshinrnt  created  a  lien  on 
the  fund  superior  to  that  ot  checks  later  drawn 
on  tlK  fuud  by  the  eqnltnble  owner,  the  con- 
tractor. Des  Molnea  Cuuuty  t.  Hinckley.  fl2 
lowo,  (137,  17  X.  W.  B15. 

Similarly,  where  the  gnmlshce  and  tbe  de- 
teodant  were  two  connecting  railroad  com- 
pantea  having  a  mutual  tralllc  arrangement  by 
which  each  was  to  receive  the  charges,  etc.,  for 
the  bcnent  ot  the  other,  the  balance  between 
ihem  to  be  settled  monthly.  It  was  held  thnt  the 
garnishee  could  not  be  charged  simply  for  all 
credlta  In  its  hands  belonging  to  Ihe  defend- 
ant, but  tbe  liability  must  depend  upon  the 
fi9  L.  R.  A. 


subject  of  geralsbmeut  at  law,  tbe  reason  being 

any  balance  due  would  necessitate  an  account- 
ing In  equity. 

So.  even  In  a  case  where  the  defendant  anit 
the  trustee  were  members  of  a  dissolved  Arm, 
Slid  [lie  defendant  bad  absconded,  no  settle- 
oient  having  been  made,  and  tbe  plaintiff  al- 
leged that  there  was  a  balance  In  the  trustee's 
bands  due  to  tbe  defendnut  after  a  settlement, 
which  was  denied.  It  was  held  lliat  to  aacertalQ 
the  Iialnnce  due  would  Involve  an  Investlgntloa 
of  tho  whole  of  the  Arm's  accounts  and  transac- 
tions, which  Is  never  submitted  to  a  Jury,  and 
[hat  the  remedy  to  obtain  an  adjustment  of 
pai'tuoriiblp  accounts  Is  la  equity,  and  not  In  an 
action  at  law.  Duraham  v.  Hopklnsou,  17  N. 
[I.  259.  Treadwell  v.  Rrown,  41  N.  tl.  12; 
Fsrwell  v.  Chambers.  «2  Mich.  31G,  SS  N.  W. 
S50  ;  Ives  t.  Vanscoyoc,  Bl  III.  121.  are  In  ac- 
cord. 

In  Blrtwhlstlc  v.  Woodward,  OS  Uo.  113,  T 
S.  W.  4BS.  an  action  for  divorce  with  alimony. 
In  which  It  was  nlleged  that  the  defendant  was 
shout  lo  sell  his.  Interest  for  the  purpose  of  de- 
frauding the  plnlntlir  of  her  alimony,  and 
the  defendant's  psrtner,  who  was  giimlGhed, 
with  knowledge  of  tbe  divorce  proceedings, 
bought  bis  Interest  upon  dissolution  and  settle- 
ment. It  wag  held  that  such  0  claim,  not  being 
settled,  was  not  subject  to  garnishment. 

But  where  one  who  had  been  a  member  of  the 
defendant's, arm  held  certain  unpaid  accounts 
due  tbe  Arm.  and  was  garnished  as  tbe  defend- 
ant's debtor,  tbe  decision  waa  tbat  Judgment 
ought  not  to  be  rendered  agnlnst  blm  absolutely 

thst  he  should  bo  directed  to  pay  over  to  tho 
clerk  of  Ihe  court,  for  Ihe  nee  of  tbe  plalnlllT, 
the  proporllonate  interest  ot  the  defendant  ■■ 
fast  na  (he  account  should  be  collected.  Cos 
v.  Itussell,  -II  Iowa,  5S6. 
And  whem  tliere  waa  evidence  from  which  a 


"debt"  In  tbc  rennsylvanla  attachment  eiecu- 
llon  statute  of  1830  has. received  a  very  wide  In- 
terpretation so  as  to  [oclude  unliquidated  dam- 
ages in  actions  In  form  ™  conlroctw.  as  In 
Glrard  F.  &  M.  Ins.  Co.  v.  Field.  43  Pa.  129 
iHpra,  IV.  b,  3),  yet  II  has  never  been  held  to 
itend  to  a  claim  tor  a  balance  arlalng  upon  an 
unsettled  partnership  account. 

same  way.  In  an  attachment  eieeutlon 
>  plaintiff  alleged  that  one  of  tbe  gar- 
id  admitted  to  him  that  there  was  due 
from  Ibe  partnership  to  tbe  defendant  a  bal- 
'  $1,200.  and  the  Jury  found  such  an  ad- 
ulthougb  partnership 


culion 


innot  b 


ttled  u 


Wyukoop,  148  Pa.  188,  2.1  Atl.  1002. 

Aud  In  cases  where  a  creditor  ot  an  Individ- 
ual member  of  a  paclnershlp  hse  attempted  tn 
Impound  by  garnishment  the  claim  or  Intereat 
of  his  debtor  In  debts  or  credits  due  to  Ibe 
debtor's  Arm,  the  same  dIAlculIlea  exist  nud 
there  are  still  other  reasons  why  such  a  claim 
abould  not  be  aubject  to  garnlabment  process. 
For  Instance,  It  Is  generally  held  that  a  claim 
ot  this  character  Is  one  In  equity,  since  It  can- 
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of  law  hutlng  no  power  in  rompel  n 
at  tbe  aim  nccouats,  RpsLdeg  tbis.  llie  debtor 
(M>iild  not  blmsell  alone  enforce  avch  a  clnlni : 
Ihe  debt  itiK-t  Is  iirlmnrlly  llnble  to  Ihe  pirt- 
nenhip  dcbia :  It  cannot  be  kaown  whetliei'  the 
debtor  hlmbeJt  mny  bo  not  merely  eutltkd  to 
nothing  fi-oni  the  flrm,  but  nctiiallj-  ludebled  to 
It :  and.  since  the  debtor's  partner  la  not  H  par- 
ty to  the  gai-nlsbDiont  proceed  lugs,  to  subject  a 
flno  debt  to  the  payment  ot  one  partner's  obli- 
gation (TonJd  ndjudlrate  tbe  other's  rights 
without  notice.  It  la  noticeable,  however,  that 
tbe  Interest  of  an  Indlildual  member  of  a  drm 
lu  the  tniiglble  propert;  of  the  partnership  was 
at  one  lime  generiilly  attachable,  althounh  the 
same  reaEonlng  would  iwem  to  apply  as  In  the 
erase  of  claims  or  demnnds.  which  con  only  be 
reached  by  garniubment.  Both,  hinds  of  prop- 
erty are  equally  axsets  of  the  tlrm.  and  so  sub- 
ject to  the  clslms  of  psrtnerxhlp  creditors,  and, 
la  addition,  a  fund  or  credit  due  tbe  Brm  has 
the  advantage  ot  being  divisible :  so  that  if  eith- 
er kind  of  property  should  be  gamlshable  tbe 
latter  would  seem,  contrary  to  tbe  decisions. 
to  be  more  reasonably  so. 

Church  V.  Knox  <1N18)  2  Conn.  514,  Is  a 
leading  cniw.  There  It  n-as  held  that  the  Inter- 
est ot  one  partner  in  a  debt  due  the  flrm  could 
not  be  gMriilahed  without  showing  from  the 
tlnal  settlement  of  the  pnrtfiersblp  accoanlB 
that  Lbe  brm  wsi  BOlvent,  and  wbnt  the  amount 
ot  the  Interest  ot  Ihe  defendant  partner  wns : 
and  that  there  was  no  possible  legal  mode  of 
competting  a  settlement  of  tbe  accounts.  To 
tbe  samp  ellect  arc  ;  Atkins  v.  I'reacott,  10  N,  II. 
120:  8tillIngB  V.  Young.  101  Mass,  2ST,  3T  N. 
E.  nr>;  White  Mountain  Bank  v.  West  (1S5S) 
46  Ue.  IS :  Stoutenburgh  v.  Vaudenbiirgh.  T 
How.  Pr.  229 ;  Sears  v.  Gesrn,  T  flow.  Pr.  3gS : 
Barry  r.  Fisher,  30  How.  Pr.  521 ;  Luughlln  t. 
Haybin,  ai)  rhlla.  Leg.  Int.  4:  Trickctt  t. 
Uoore,  34  Kan.  1S5,  10  Pac.  IIT :  Itipley  v. 
People's  8ar.  Uank,  IS  III.  App.  430 :  Singer 
T.  Townscr.d.  53  Wis.  12R.  220.  10  N.  W.  365 ; 
Brande  v.  Bond,  63  Wis.  1413,  23  X.  W,  101  i 
Uarkham  v.  Uchan,  42  Mich.  74,  3  K.  W.  262 : 
Uobley  V.  Lonbat.  T  How.  (Miss.)  318:  Wil- 
liams V,  Gage,  40  Hiss.  7TT :  Sheedy  y.  Second 
Nat.  Bank,  02  Mo,  IT,  21  Am.  Hep.  41T ;  Pultts 
V.  Fox.  ST  klo.  App,  502 :  I'rsnline  Nuns  v.  Con- 
nelly (IRTO)  22  I.a.  Ann.  51;  Beaton  v.  Brook- 
Uia,  1  T'-x.  App.  ClT.  Cas.  (White  &  W.)  | 
1041.  p.  S8o. 

Id  Lyndon  v.  Oovham.  1  Qaii.  367,  Fed.  Cna. 
No.  S.tMO.  Story.  J.,  said  that  the  generni  rule 
upon  auch  facts  undoubtedly  wss  that  the  In- 
terest ot  each  partner  In  tbe  partnership  funds 
is  only  what  remains  utter  the  partnership  ac- 
counts are  taken,  and.  since  the  creditor  ot  a 
pai'tner  ciiniiot  have  greater  rights  (In  the  ab- 
iience  of  fruud)  Ihnn  the  partner  himself,  the 
partner's  Interest  cannot  be  attached. 

The  anme  rule  was  laid  down  In  Myers  v. 
Smith.  21)  Ohio  at.  120,  Iteveraing  7  Ohio  l>ec. 
Heprlnt,  4(J :     Since  Ihe  deCcndi 
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separflte  creditors  to  accomplish  against  the 
partiiRrahlp  assets  what  the  partner  himself  Ib 
prohibited  from  doing;  eltbouHb.  If  the  Qrm  Ie 
Indeblcd   to  the   defendant   pai'tner,   on   scltle- 

wllhln  tbe  JnrlBdlctloa.  such  IndelitedneBB  may 
be  gsjnlBhed ;  but  tbe  general  rule  hos  no  ref- 
erence to  tbe  InnRlble  assetB  of  tbe  firm,  Ihe  In- 
terest of  one  partner  in   which  may  be   levied 

And  In  Winston  y.  Ewing  (11440)  1  Ala.  129, 
34  Am.  Dec.  768,  it  was  held  that  tbe  undivided 
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interest  ot  tbe  defendant  In  his  firm's  debts  wan 
not  garnlshable.  althoi\gb  It  was  well  settled 
that  while  tbe  creditor  of  one  partner  may  have 
execiitlou  upon  and  sell  thnt  pnriner's  Interest 
In  all  the  tangible  property  ot  the  partnership, 
yet  In  lbe  case  ot  tangible  properly  tbe  law 
cautiously  prolecis  the  Interrst  of  tbe  copart- 
ners aud  the  creditors  of  the  llrm  by  restraining 
Ihe  vendee  under  eiecution  from  appri^riallng 
the  property  to  bis  own  use  until  the  partuer- 
Bhip  cccounts  are  adjusted  and  tbe  demands  of 
the  Joint  creditors  either  paid  or  provided 
for:  but  Ihe  right  to  attach  n  debt  due  the 
partnership  to  pay  the  sepanile  debt  ot  a  part- 
ner tests  only  upon  proof,  from  the  state  of 
the  purtuersblp  accounts  as  betweeu  the  part- 
ners and  wltb  reference  to  Ihe  Indebtedness  ot 
the  partnership,  ot  what  the  right  or  Interest 
ot  the  detendiiDt  partner  amounts  to. 

So,  It  was  said  In  Johnson  v.  King.  0  Ilumpb. 
233 :  "Such  debt  belongs  to  and  Is  asaets  of 
the  partnership  primarily  liable  to  Ihe  sails- 
taction,  of  partnership  debts.  It  a  Judgment 
were  given  at  law  upon  the  gamlsbmcnt  pro- 
ceeding against  the  debtor  to  tbe  partnership 
to  satisfy  Ihc  separate  liability  of  one  ot  tho 
partners,  it  would  unjustly  ahalroet  a  portion 
of  the  fund  primarily  belonging  to  the  objects 
and  purposes  and  ciedltors  ot  the  concern. 
.  .  .  The  court  ban  no  power  to  Imiwund  tha 
debt  until,  by  the  adjustment  ot  all  tbe  part- 
nership affairs,  it  shall  appear  whetber  tbe  sep- 
arate debtor  ot  the  execution  rredit<H-  tiaa  any 
and  what  Interest  In  tbe  general  surplus,  or  tn 
the  particular  debt  so  impounded." 

In  several  states,  however,  there  have  been 
decisions  to  the  contrary  effect. 

Id  McCoombe  v.  Duncb  (ITM)  2  Dall.  (Pa.) 
73,  the  creditor  of  a  deceased  member  of  a  finu 
bad  Barnlahed  in  foreign  attachment  several 
persons,  who  answered,  denying  that  they  vrer« 
indebted  to  the  cierutors  of  the  deceased  debt- 
or, but  admllting  that  they  were  Indebted  ta 
the  surviving  partner  of  the  debtor;  aud  the 
motion  WBS  made  to  diasolvc  tbe  attachment  on 
the  grounds  (1)  that  a  foreign  attachment 
would  not  lie  against  executors,  nnd  (2)  that 
Ihe  partnership  credit  could  not  be  attached  to 
answer  the  separate  debt  ot  a  partner  ;  and  th« 
president  delivered  the  opinion  ot  the  tourt  In 
favor  of  the  surviving  partner  on  both  points. 
Rut  Ibis  case  was  appurently  overruled  by  an- 
other case  in  the  same  volume. — Jl'Carty  t. 
Kmlen  (17UT)  2  Iiall.  (Pa.)  277.  2  Yeatcs.  100, 
decided  by  a  higher  court;  a  similar  debt  was 
held  gemishnble  In  foreign  attachment  for  tbv 
Individual  debt  of  a  pnrincr,  and  It  was  de- 
clared that  any  dilflrulty  In  ascertaining 
whether  there  were  sufllclent  funds  to  pay  tbe 
partnership  debts  beyond  what  was  necessary 
for  the  attachment  might  be  avoided  by  a  ref- 
erence, and  Judgment  was  accordingly  entered 
for  payment  to  the  plaJntlH  o(  one  bait  tbe  debt 
attached. 

The  last  cose,  however,  was  overruled  by  Lo- 
ess V.  Laws  (IK&a)  2TPa.211.wherethedetensp 
to  ansactlon  brought  by  n  partnership  on  a  debt 
was  thiit  the  debt  bad  been  garnished  by  an  at- 
tachment laid  In  the  hands  of  the  defendant  In 
an  action  against  another  partnership  of  wbicli 
one  ot  the  plalntllTa  in  tbe  11  rst- men  tinned  ac 
tlou  was  a  member;  but  this  was  held  to  be  no 
bar,  for  If  the  garnlahlng  creditors  had  any 
remedy  against  the  defendant  It  could  only  be 
made  effectual  by  an  accounting  between  tbe 
partnership  and  the  partner  whose  Interest  they 
bad  attnchcd.  and  this  interest  was  not  tangi- 
ble and  could  only  be  made  available  on  randi- 
lloii  thai  on  sucb  an  accounting  enough  shontd 
be  left  on  settlement  b>  pay   tbe  parincisbip 
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So.  In  LewU  t.  Paine  (1860)  Legal  Gai.  Rep. 
aoS.  tttt  coort  uld  that  altbouEli  It  wns  held 
In  M'CBTly  T.  Emlen  that  such  a  debt  could  be 
gnmlBhed  in  foreign  ■ttarhmrnt,  and  Id  Mofkbd 
V.  Watmough.  5  WbarC.  12.'^,  that  under  the 
same  promas  partnership  effecta  could  be  at- 
tached, these  cusea  ma;  tmTe  been  overruled  bj 
LncBB  V.  l.nwB,  27  Pa.  211;  and  that  to  i>er- 
■nlt  a  creditor  of  a  partner  to  attach  and  rc- 
««lTe  the  whole  or  a  part  of  ttte  arm  debt  la 
repugnant  to  well-settled  principles;  and,  al- 
thoush  there  might  be  mine  good  reason  for 
■uch  n  proceedlnir  In  ciHes  of  foreign  nttach- 
"  e  tarrlgaer  Is  beyond  the  Jurla- 
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of  attachment 

And    ao.   where   the    plaintiff    bad   a   claim 
■agaltist  each  pnrlner  in  a  Arm,  and  attached  the 

4tne   from    the   gsrnlslieeii.    and   ati^iped   there : 
and  tb«i  braaght  a  bill  In  niull]' 
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-do  this,  slno-tho  reaulllng  Interest  o(  a 
ner  In  the  pnrtnerahJp  properly  Is  not  a.  debt 
vlthin  the  meBDlng  of  the  attachment  eiccu- 
tlod  law.  aod  until  judgment  In  attachment  the 
viedlEot'a  right  to  stand  In  his  debtor's  shoea 
la  not  estaMlRhed  so  that  the  debt  vesta  In  him  : 
and  It  TDB  added  that  the  reason  why  this  re 
■□Iting  lotereHl  of  a  partner  la  not  attachable  Is 
not  that  It  la  anllualdated.  but  that  the  Irne 
xea«on  lies  In  the  nature  of  the  Intereat.  which 
U  not  a  specific  thing  baring  a  distinct  and  In- 
dependent existence,  but  Is  a  mere  result  Row- 
ing front  a  comparison  of  accauntn,  and  msy 
fall  on  either  side,  as  the  balance  happens  to  be. 
Alter  V.  Itroohe  (ISTZ)  »  Thlla,  258. 

Hut  It  has  been  held  In  New  Jersey  that  the 
Indlrldunl  creditor  of  one  psrlner  may  attach  In 
equity  In  the  bauds  of  the  sheriff,  before  It  Is 
paid  Into  court,  the  surplus  arising  from  the  tale 
of  morlgnged  land  belonging  Co  the  firm,  as  to 
the  Interest  of  the  debtor  partner  In  It,  even  If  a 
reference  to  a  master  Is  necessary  to  settle  the 
IMtrtncrshlp  affairs  and  ascertain  the  defeud- 
nnt'a  rtalm.  EIIII  v.  Beach  (lS3g)  12  N.  J.  Eq. 
31.  And.  as  to  the  ordinary  tangible  property 
of  the  nrni,  Calnmbla  Bank  v.  Spring  (1803)  S5 
N.  J.  I^  51(1,  20  Atl.  TU,  Is  to  the  some  effect. 

And  Id  Iteorgla.  where  one  member  of  a  Arm 
brought  a  bill  for  an  Injunction  to  enjoin  a 
yarnlshlug  creditor  of  another  member  ot  the 
Arm  from  receiving,  and  the  Arm's  debtors 
from  paying  to  Such  creditor,  a  snm  of  money 
■llegod  to  be  due  the  firm ;  and  the  defendants' 
answer  abowed  that  In  the  settlement  between 
the  Btri  and  the  gamlsbed  debtors  aa  to  the 
nmoiinC  due  the  Arm  there  waa  a  division  or 
■everancc  of  the  amount  due  to  the  two  part- 
ners :  and  that  the  gamlabed  debtors  paid  the 
plaintiff  Id  (he  Injunction  ncllan  his  share,  and 
«f  the  other  share  relalned  enough  to  satisfy 
the  garnlabmeut,  and  paid  the  renralnder  to  the 
■other  partner,  bnt  It  did  not  appear  that  there 
was  any  settlement  of  (he  partnership  accounts 
generally. — ibe  court  held  that  If  there  were  a 
•etttemeut  of  the  partnership  matters,  and  the 
portion  of  the  debt  appropriated  by  the  garnlBh- 
tnent  became  (he  property  of  the  defendant  In 
the  snmUhnient  action,  It  was  subject  to  bis 
Individual  debts,  and  the  Injunction  was  prop- 
erly dissolved.     Unrlln  t.  KIrhsey,  23  Ga.  104. 

Wallace  v.  Ilnll  (1650)  28  Ga.  68.  however, 
ftoea  further  thou  this  Inst  caae.  The  garnishees 
answered  that  they  were  not  Indebted  to  the 
two  principal  delendanle.  but  were  Indebted  to 
the  Arm  cunslatlng  of  the  defendants  and  an- 
.otber,  and  a  verdict  against  the  garnishees  for 
two  thirds  of  the  amount  admitted  doe  by  them 
wos  upheld  on  Ihe  ground  tbat  a  partnerahlp 
-was  presumed  to  lie  solvent  until  Ibe  contrary 
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appeared,  and  tbat  the  rights  of  Ihe  partners 
could  be  ascertained  and  settled  at  law  as  well 
aa  In  equity.  In  Georgia,  sa  In  England. 

But  the  rule  laid  down  In  this  caae  waa 
changed  hy  the  Geot^la  Code.  |  1919  ;  and  even 
under  this  statute  It  waa  held.  In  Branch  v. 
Adnm.  Gl  Ga.  113,  tbat  nllhough  under  the 
Code  a  creditor  of  one  of  the  arm  could  not  now 
gornidh  a  debtor  of  the  Arm.  yet  where  the 
other  membera  uf  (he  firm  come  Into  court  and 
say   that  the  effects  In    [he  bands  of  the   gar- 

ber.  but  ore  the  property  of  Ihe  firm,  they  there- 
by become  parties  to  the  proceeding,  and  bring 
the  n-hole  matter  liefore  the  court  In  such  a  con- 
dition that  the  true  rights  of  the  partlea  can  be 
ascertained ;  and  the  court  haa  Jurisdiction  to 
proceed  to  do  Justice,  when  all  the  parties  In 
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ns  If  the  creditor  had 
lilrd  a  bin  and  had  brought  the  partlea  before 
a  court  of  equity. 

In  Maryland,  also,  a  debt  due  the  Ilrm  of  a 
nonresident  debtor  could  at  one  time  be  gar- 
nished. Wallace  V.  Tatlerson  (ITOO)  2  Ilarr. 
&  M'll.  403.  It  waa  proved  that  the  defendant 
was  "Interested  In  one  third  part  of  Ibe  part- 
nership transactions''  of  his  Arm.  tbat  the  de- 
lendant  snd  his  firm  were  both  haoicrupt,  and 
that  some  of  the  partnership  debts  due  by  the 
Arm  were  still  unpaid,  and  It  was  uncertain 
wheiher  the  property  of,  and  the  debis  due  to, 
the  Arm  would  be  enougb  to  psy  Its  det>(s:  yet 
the  court,  without  opinion,  gave  Judgment  tor 
Ihe  plaintiff  for  one  third  of  the  debt  due  from 
the    garnishees,    a^ipareutly    because    otherwise 

edy.  and  the  foreign  creditors  would  taiie  the 
fund  (0  the  exclusion  of  Ibe  plaintiff. 

Hut  In  People's  Bank  v.  l-bryock  (ISTT)  48 
Md.  427,  3U  Am.  Rep.  470,  it  was  held  that  if 
the  attachment  had  been  laid  on  tangible  ef- 
fects there  would  hare  been  no  question,  for 
nil  the  authorilleH  concur  Ihnt  the  property  of 
a  Arm  may  be  sold  for  the  debt  of  one  of  the 
pnrinera.  But  the  rule  Is  the  opposite  as  to  a 
partnership  credit;  upon  the  ground  of  reason 
and  eipediency,  as  well  as  upon  the  weight  of 
authority,  where  the  partnership  Is  a  continn- 
Ing  one,  and  there  has  been  no  adjustment  of 
the  partnership  affairs,  It  is  prtmurlly  Uabla 
to  the  Bstlsfactlon  of  the  partnership  debts. 

The  same  general  rule  applies  In  Maasachu- 
aetlB.  In  the  leading  case  In  that  atate  iFlst 
V.  Derrick  [1810]  B  Mass.  ZTl)  the  trustees  ad- 
mitted Ihnt  they  owed  the  defendant's  Arm  n 
certain  sum,  hut  they  were  dlerboiged,  the 
court  saying  that  before  elthPT  partner  could 
rightfully  claim  to  his  own  use.  or  for  the  pay- 
ment of  his  own  debts,  any  of  the  partuerablp 
effeela,  the  partnership  muat  be  solvent,  and  be 
must  not  he  a  dohtor  to  It;  and  to  ascertain 
these  fncts  a  credllor  who  wlBhos,  by  thla  mode 
of  Bttnchment.  to  apply  to  Ihe  payment  of  his 
debt  a  debt  due  to  the  partnership,  ought  al 
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well 


knowing  the  state  of  the  affairs  of  Ihe  parint 
ship ;  and  thai  if  on  hln  examination  It  should 
appear  thai  the  prIncliMil  htid  on  Interest  In  the 
partners'  cilecls  afler  their  dcbta  were  all  paid,' 
that  Interest  might  be  considered  as  effects  or 
credits  of  the  principal,  and  might  be  secured 
by  the  attachment.  Bnt  In  this  case  no  process 
against  the  other  partner  w.in  Issued.  This  rasa 
was  followed  by  IJphnm  v.  Nnylor,  0  Mass.  4t>0 : 
Hawea  v.  Waltham.  IS  rick.  4M:  and  SlllMngs 
V.  Young,  lei  Mnaa.  287,  a7  N.  E.  175. 

Where  (he  defendan(  and  another  had  con- 
tracted to  prosecole  a  royngp,  each  to  contrlt*- 
ute  his  servleen  and  share  In  the  proAls  and 
Iwwes,  the  owners  of    the  cargo    were   •erred 
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with  tinatM  process  for  the  amount  of  (relght 
tfue,  and  th«  other  joint  contractor  ma  ad- 
nltted  to  appear  a«  clalaiant,  the  ajraneemeat 
traa  held  to  be  a  partDershlp.  aod  Che  debtor  to 
(he  firm  could  not  be  charged  as  truitee  In  nn 
accion  asalDBt  the  defendant  alone.  BulQncti 
V.  AVlDcbenbach,  S  Allen,  Idl. 

So,  where  the  owner  of  [and  made  a  contract 
with  the  defeadant,  by  which  the  latter  waa  to 
cut  and  market  the  lumber  on  the  land,  and  Ihe 
proceeds  alter  collection  and  after  certain  de- 
ductious  were  lo  be  shared,  and  tbe  defendunt 
•old  some  of  the  lumber  to  the  trustees  In  his 
on-D  name,  a  creditor  of  Ihe  defendant  could  not 
attach  the  mone;  due,  In  the  haada  of  the  trus- 
tees, since  title  to  the  wood  remained  In  the 
OK'ner  of  the  land,  and  be  could  hare  brought 
»a  action  In  bis  own  name  for  the  price,  and 
Ihc  defendant  could  not  have  maintained  auch 
■n  action,  the  share  of  the  defendant  being  due 
onlj  after  collection,  not  before,  and  after  the 
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wonld  be  na  agent  for  the 
addi  That  If  the  owner  and  tbe  defendant  were 
strictly  partners  the  same  result  wmild  follow, 
siDce  Ibe  iDtereat  of  one  partner  In  a  debt  due 
bis  flrin  cannot  be  attached  In.  an  action  against 
bim.     l''oot  T,  IIUDklns,  14  Allen.  15. 

And  wbere  a  creditor  of  one  partner  broutcht 
a  bin  In  equity  against  all  the  members  of  the 
(Irm   under  a   atslule    (Uaaa.   Gen.    Stat.   chap. 

113,  J  2,  d.  ii; 
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any  property  of  bla  debtor  which  could  not  lie 
attached  or  taken  upon  eiecatlon  In  an  action 
at  law.  In  order  to  subject  to  the  payment  of 
his  debt  the  amount  that  would  became  due  his 
debtor  upon  a  settlement  of  the  partnerablp  ac- 
countH,  and  alleged  that  the  Interest  of  the  debt- 
or In  the  property  of  the  Arm  could  not  be  aC- 
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itor  of  one  partner  to  reach  and  apply  tbe  prop- 
erty of  the  Arm  or  the  debts  due  to  tbe  drm, 
wbicb  are  drat  to  be  applied  to  the  payment  of 
tbe  Arm's  debta,  ond  that  consequently  the 
plaintiff  would  be  entitled  to  no  relief  against 
tbe  debtirs  sought  lo  be  made  defendants.  To- 
bey  V.  UcFarlln,  115  Uasa.  08. 

So.  Id  Maine 
arm.  attarhed 

of  ludiildUDl  members  of  the  On 
agreement  between  the  parties  sold  by  the  per- 
sons summoned   aa    trustees,   tbe  attaching  of- 
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med  nftc 
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bis,  a  aarplUB  resulted  wbli 
a  action  by  a  Ann  creditor  i 
■  the  sale  of  Ihe  pri 


n  held  t 


t  tbe 


Ing  under  the  original  writ  couldnot  maintain 
an  actton  founded  on  bis  receipt  agiUnst  tbe 
trustees  for  tbe  aurplua,  bIqcc  ibo  later  attach- 
ment In  fsTor  of  the  creditors  of  the  Arm  took 
precedence  over  the  claim  of  the  individual 
creditors.  Bmlih  v.  barker  (1833)  10  Me.  4SH. 
In  rarlier  v.  Wright  118T7)  66  Ue.  392. 
where  upon  attacbment  of  a  debt  to  the  defeod- 
'ant's  Arm  the  other  partner  appeared  volun- 
tarily, claiming  Ibe  proceeds  of  the  debt  dis- 
closed as  necesBBry  to  pay  the  parlnerahlp 
debts,  but  was  not  permitted  to  Ble  allegatiaDB 
to  that  e7et't.  It  waa  held  upon  appeal  that  he 
should  have  been  permitted  to  become  a  party 
V  what  the  Intereat  of  the  principal 


1  tbe 


auld  n 


be  charged  (or  the  debt  until  It  was  so  ahoi 
to  how  much  the  principal  defendant  would  be 
entitled  after  a  settlement  of  the  panneishlp 
affairs ;  alnce  there  waa  no  food  re«aon  whj  tba 
SB  L.  R.  A. 


rule  by  which  the  priority  of  the  Joint  creditor* 
and  the  rights  of  the  other  partners  as  to  the 
tangible  effects  of  tbe  partnership  on  execution 
and  sale  are  fully  recognlied  and  respected. 
should  not  b«  applied  lo  that  kind  of  property 
wbicb  csn  only  be  reached  by  trustee  proceBs. 

And  la  an  action  by  partners  when  U  ap- 
peared thai  llie  defendant  had  been  summoned 
as  a  truslee  of  one  of  tbe  plaintiffs,  and  bad 
consented  to  be  charged  for  one  half  of  tbe 
amount  then  due  to  both,  and  that  tlila  was 
done  without  notice  to  tbe  other,  the  Judgment 
was  held  cleni-ly  not  binding  upon  him.  since  It 
was  settled  in  Maine  that  when  a  debtor  of  a 

debt  of  one  of  the  Brm  notice  muHt  be  given  to 
the  other  memberB :  and  It  ia  only  tbe  Individ- 
ual share  of  the  defendant  after  nil  the  aBslrs 
of  the  Arm  bare  been  fully  scllled  that  can  be 
taken  on  trustee  process  and  applied  to  the  pay- 
ment of  hit  individual  debt.  Henderson  v. 
Cashman  (1803)  81^  Me.  43T,  21  Atl.  341. 

And  In  a  precisely  similar  case  amch  ■  piek 
was  no  defense,  for  Ibe  defendant  had  coafeaaed 
a  debt  due  to  one  partner  alone,  which  waa  dif- 
ferent from  that  sued  upon.  Cook  v.  Arthur 
(ISuO)  33  N.  C.   {11  Ired.  i,.)  407. 

Where  Ihe  debt  sued  upon  waa  due  to  K 
Arm,  nnd  tbe  plaintiff  sued  only  one  partner  and 
served  tbe  garnlBbee  as  debtor  of  the  defendant 
only  and  Individually  aa  to  a  debt  actually  due 
to  the  Arm,  and  later  obtained  s  Judgment 
ngahiet  (be  defendant  Individually,  It  waa  held 
that  the  partner  who  waa  tbe  Judgment  debtor 
could  not  aue  the  ga.rnlBhee  for  Ita  debt,  the 
other  partner  tMlng  still  alive:  and  the  fact 
that  the  other  partner  bad  natigned  to  the  Judg- 

Lbem  as  partners  bad  no  weight,  since  ac- 
counts are  not  aiglguHble  so  as  to  authorise  it 
suit  In  tbe  asalgnee's  name.  Klngsley  v.  Mla- 
aourl  Fire  Co.  14  Mo.  485. 

Bm  where  a  Vkrtnwsblp  at  which  -Ac  de- 
fendant   was    B    member    assigned    to    the   gar- 

the  garnlEbee  collected  It.  and  since  each  part- 
ner claimed  the  whole,  divided  Ihe  amount  Into 
two  pocJiiiges  and  paid  one  halt  to  the  partner 
who  was  not  Ihe  defendant,  being  later  gar- 
ulBbed  aa  to  the  other  half  aa  a  debt  to  or 
property  of  Ibe  delendatit  individually. — It  waa 
bcld  lUat  In  tbe  caae  of  garnishment  or  altni-b- 
ineDt  In  tbe  hands  of  a  third  person  of  money, 
wblcb  Is  suBceptible  of  perfect  division,  belong- 
ing to  the  partnership,  the  misoQ  and  necessity 
of  the  rule  that  the  interest  of  one  partner  Id 
the  property,  nod  not   tbe  apeclAc  article,  can 


seised   B 


•ched   c 


though  a 

the  money,  there  Is  no  reason  why  the  money 
itself  belonging  to  the  debtor  Is  not  as  much 
the  subject  of  gamisbment  as  Ibe  Interest  which 
the  debtor  may  have  In  It  when  the  Interest  is 
clearly  dellned  In  dollars  nnd  cents,  ilarlan 
V.  Morlarity,  2  O.  Ureenc,  486. 

And  in  Itobloson  v.  Morlnrty,2Q.Greene.4»T, 
npon  tbe  eauie  facts,  it  was  said  that  the  fact 
of  the  partnerahip  and  tbe  fact  tluit  tba  m<»ey 
In  the  garnishee's  bands  was  a  partoership 
fund  would  not  protect  the  amount  tielonglng  to 
tbe  dcfendaut  from  gamlabment,  although  the 
portnerablp  creditors  would  In  equity  be  flrst 
entitled  to  the  payment  of  tiielr  elaima  out  ot 
Ibe  partnership  aaaeta  In  preference  to  Individ- 
ual credltura  1  but  in' this  rate  there  was  no 
evidence  that  Ihere  were  any  auch  creditors, 
and  none  had  interfered  by  Injunction  In  n 
court  of  eqully  to  apprt>prlate  the  funds  tor  the 
beneflt  of  the  creditors,  so  that  the  garnlahe* 
ongbt  not  to  be  dtocbarged. 

Sweet  T.  Read  (18TB)  12  R.  I.  121,  wu  aa 
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•elloD  on  the  caw  aEalntt  garnlibeei  for  fail- 
ure In  maklDE  affldavlt,  and  tbe  plntatlS  al- 
leged tbat,  althouKh  the  garnlibeea  flnallT  made 
affidarlt  that  thfy  were  Indebted  to  Che  de- 
fendant In  the  attacbmetit  action  and  another 
aa-B  paxtoerahlp.  la  tact  the  debt  admitted  waa 
due  tu  the  defendant  alone,  who  waa  then  doing 
bURlaesa  ander  Che  name  of  the  firm  to  wbom 
the  debt  wan  admlCted  to  be  due :  but  the  action 
could  not  be  aualnlaed  on  ibeae  allegatlona, 
■Ince  the  creditor  could  recoTer  of  tlie  gar- 
nlkbeea  rail;  lacb  iierwinal  estate  aa  their  afll 
davit  diacloaed.  aiid  the  creditor  could  not  aup- 
(ilement  the  aiBdavIt  by  eitrlnalc  teatlmon;  and 
recover  partly  on  the  affldnrlt  and  partly  on 
the  extrlnalc  teatlmony :  and.  alnce  the  alB- 
davlt  ihowed  that  tbe  Rainlaheea  were  Indebted 
t«  a  partneFBhlp  of  which  the  orlglna]  defend- 
«IiC  was  only  one  of  two  member*,  the  plalntllf 
contd  Dot  lecOTer,  because  a  mere  partnership 
credit  la  not  attachable  tor  the  Individual  debt 
of  one  of  tbe  parlnera. 

Where  an  attachment  far  contempt  waa  aaked 
•galnat  a  ahcrlff  who  had  refuied  to  answer  as 
garnishee  In  regard  to  a  certain  Bam  ot  money 
In  hla  handa  reanltlng  fram  several  conflicting 
executions  on  both  Individual  and  partnership 
da  I  ma  by  certain  Judgment  creditor*,  the 
application  was  denied,  since  IC  was  not  clear 
what  amount  of  funds  In  bin  handa.  I(  any,  was 
due  to  tbe  Judgment  debtor  or  debtors.  Re 
Truiton,  3  Marv.   (Del. I    373,  *3  Atl.  2JT. 

And  where  the  garalshee,  an  Inaursnce  com- 
pany, nnswered  that  It  was  not  Indebted  to  the 
defendant  except  In  so  far  as  be  might  be  In- 
tenated  In  an  Indebtednesii  of  tbe  garnishee 
then  due  to  the  Hrm  composed  of  the  defendant 
and  anMber.  and  the  plalnlirr  replied  that  the 
debt  admitted  was  still  due  to  the  deFendaat 
uiit  the  other  on  account  of  n  loss  by  Are  of 
property  used  by  the  defendant  and  the  other 
for  the  sole  purpose  of  conduclInK  a  eambllng 
bnalncas.  and  tbnt  except  for  such  gambling 
bDslneaa  tbe  defendant  and  the  other  were  not 
partners,  contending  In  etfert  that  since  the 
tHrtnershlp  waa  solely  for  an  Illegal  purpose 
the  pnrlnersbip  rights  and  stntu«  ot  the  de- 
fendant and  the  other  as  partners  were  to  be 
-considered  to  bnve  no  eiletence.  and  conseiiuenC- 
ly  that  they  should  be  considered  as  tenants  In 
■common  of  the  Insurance  money,^ — It  waa  held 
that  tbe  garnlsbmenC  laws  alTorded  no  means  ot 
asoertalDlng  the  pnrtuer'B  Interest,  and  until  an 
Account  of  tbe  partnerehip  affairs  were  taken 
It  could  not  be  known  that  the  particular  ef- 
fects mmlBbed  might  not  be  wanted  to  pay  the 
Drm  debts,  and  that  the  particular  partner  to 
whose  debt  It  was  souxbt  to  apply  the  effects 
irsB  not  H  debtor  of  the  partnership :  and  as  to 
the  llleRal  contract  ot  partnership  It  waa  held 
that  the  rule  thot  a  court  ot  equity  will  not 
AQtorce  an  illegal  contract  did  not  necessarily 
Involve   tbe  proposltloti   tbnt   where   the  Illefal 


partnerahlp  ciprenly  for  the  contract.  IC  wm« 
held  that  the  trustee  was  not  chargenble  for 
any  psrt  ot  the  contract  price  In  na  action 
Bxainst  tbe  defendant  alone,  although.  If  the 
Indebtedness  lind  lieen  crested  by  Che  detonflant 
alone,  or  liad  at  iiae  time  belonged  to  lilm  alone, 
and  his  fellow  contractor  had  purchased  one 
half  uf  It,  or  ■  Joint  Interest  in  It.  be  would 
hare  been  obliged  to  notify  the  trustee  ot  tba 
purcbuse  to  protect  It  from  attscfament  as  a 
debt  due  tbe  defenilaBt :  and  although  the  con. 
tract  was  one  which  could  tie  enforced  agalnat 
tbe  trustee  only  In  the  name  of  tbe  defendant 
alone,  or  In  tlie  name  of  the  two  as  partner* 
contracting  under  the  name  of  tbe  defendant. 
In  nlilcbever  way  the  suit  might  lie  brought  Iha 
Iraslee  would  be  entitled  to  nil  tbe  set-olTs  and 
equities  which  It  could  have  If  the  suit  were 
brought  In  tbe  name  of  tbe  defendaut  alone. 
Barllett  r.  Woodward  (IHT^t)  40  Vt.  100.  Thia 
waa  followed  by  McNeal  I'Ipe  A  foundry  Co.  t. 
Inman  liros.  {ISUtI)  60  Vt.  181,  3T  Atl.  2B4. 

;  Smith  l\ff1^)   3S  Iowa,  UUO.  wat 
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^amlibment  nctlons.  In  tbe  first  tbe  defend- 
ant bad  similarly,  In  bis  own  name,  entered  In- 
to a  conCract  with  the  gnrnlnbees  to  do  certain 
work,  nnd  then  formed  a  partnership  with  two 
others,  and  the  Arm  did  tbe  work :  but  the  gar- 
nleheea  answered  that  lb<-y  were  Indebted  to  the 
defendant  In  a  certain  nmonnl,  nnd  were  later 
garnlBlicd  as  debtors  of  tbe  Arm.  It  ws*  held 
that  the  icKul  effect  ot  the  detendant's  tormlns 
a  partnership,  and  of  the  flrm  doing  Che  worh. 
wan  to  work  a  parol  assignment  of  the  contract 
to  the  Arm  so  that  tbe  money  due  from  tbe 
garnishees  naa  due  to  (be  Arm,  wblcb  earned 
ot  the  Indlvld- 


luld  n 


rnlsh  It. 


Rut  n  debt  due  a  firm- may  generally  be  at- 
tached by  s  creditor  of  the  surviving  partner. 
Knox  v.  Schepler  (lH:t;i)  2  Illll  L.  SOS.  In 
this  cese  It  l9  said  that  tlie  Interest  ot  tbe  sur- 
vIvlnK  partner  Is  sttachsblc  upon  the  giving  of 
security  by  tlie  plalnlllt  to  cover  (be  claims  o( 
creditors  ot  tbe  Hrm:  that  although  the  court 
cannot  go  Into  an  InvestlgutU 
which  muy  exist  sgalnat  Ihe  I 
of  the  KomlsheeB, 


the  eqnlClea 


cd. 


sultlnf 


profit,  a  court  ot  chancery  would  ni 

the  excluded  partner:  tbnt  allhouirh  a  contract 
were  Illegal  It  did  not  follow  tliat  It  was  illegal 
-or  Immoral  for  the  parties  to  It.  after  Its  com. 
pletlon.  fairly  to  settle  nnd  adjust  the  profits 
•Dd  losses  which  had  resulted  fram  It ;  and  that 
to  Bustnin  this  garnishment  would  be  to  con- 
demn tbe  other  partner  sa  to  bis  rights  In  the 
partnership  without  an  opportunlly  to  be  heard, 
-and,  It  may  be.  to  Cuke  his  property  without  due 
proccuB  ot  law.      Crescent  Ins.  Co.  v.  Bear,  2S 


with  ihe  trustee  and  .    

tea  the  fact  thai  tte  and  another  had  formed  i 
fi9  L.  R.  A. 


'Iielber  ajiy  cred- 
:lalm,  or  whether  on  a  tinal 
srconuilnK  with  the  representatives  ot  the  de- 
cpascd  partners  the  defendant  might  not  be 
found  to  be  a  debtor  ot  the  flrm,  the  plalntir* 
hnvc  a  right  to  have  tbe  fund  paid  over  to 
them,  but  they  can  take  It  only  as  tbe  defend- 
ant had  It.  that  Is.  subject  to  the  equities  of 
the  other  partners  nnd  ot  tbe  creditors  of  tha 
Bnn:  and  they  must  therefore  enter  Into  a 
bond  to  answer  any  claim  which  might  be  mad* 
on  Ihe  fund. 

And  In  Cerry  v.  tlnrrls,  22  Md.  30,  85  Am. 
Dec.  OZM,  such  a  debt  was  attached  without 
proof  ot  Ihe  exact  state  ot  the  sccounts  between 
n  Judgment  debtor  and  his  pnrtneiB, 


t  of  a 


sloe 
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tner  bad  the  legal  estate,  the  creditor 
be  deprived  ot  this  advantage  upon 
presumption  ot  equitable  liens  In  behalf  of  other 
partnership  creditors  who  might  or  might  not 
exist. 

And  where  Ihe  trustee  dlscloaed  that  the  de- 
fendant and  another  were  partners,  and  that 
atter  Ihe  death  ot  tbe  other  partner  the  trustee 
bought  of  Ihe  defendant  partnerahlp  properly, 
giving  therefor  hi*  note  to  the  defendant  oa 
surviving  partner.  It  wfls  held  that  tbe  troatee 
could  be  charged :  there  waa  no  legal  evidence 
that  ony  debts  existed,  or  that  the  flrm  would 
be  Insolvent  without  tbe  payment  to  tt  ot  thta 
debt :  It  Ihe  plaintiff  might  have  summoned  tha 
administrator  ot  the  deceased  partner  to  uctr- 
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Mat, 
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ner  who  coDt]nti«il  tiuali 
bla  dfllJlom  were  gnrnlshcd  on  ni-ooiiut  ot  a 
traitancCion  ocourrlng  bIqi^  the  <I<':iIli  o(  Xhe 
othfr  partner,  nnd  I[  was  brld  thut,  ilthough 
the  survlvlDg  partner  was  llnble  to  acivunt  lo 
the  repreBentatU-es  of  (he  deccnscd  partner  (or 
contluiilns  (lie  buslneeB  Id  (he  llrm  name  and 
wllb  arm  aaaclB.  if  aui^h  were  tbe  casf,  the 
liusinesB  done  bj  the  BUrvlvor  ntler  the  other's 
death  waa  hta  loillvlcliial  buBineaa.  and  debts 
■corned  to  him  In  such  buslneBB,  thniigii  nom- 
InaLlj  due  to  lbs  arm,  were  legullj  due  to  the 
survivor  and  appropriable  to  bis  debts:  a  part- 
ner rould  not  make  use  of  the  Arm  name  and 
lake  notes  payable  to  that  name,  and  nhPn  such 
aaaeCB  are  aouuht  to  be  reached  by  his  creditors 
elufle   their  pursuit   hy   setllnK  up   the  real  or 
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BOB,  13  So.  7a0. 

But  wbere  the  plalntllT  sued  OD  a  note  made 
by  the  defendants  aa  a  ilrni,  ot  n-hoBi  only  one 

taken  agnlnat  him  alone  and  not  as  surviving  \ 
partner,  and  an  attnctitaent  to  reach  tlie  funda 
ol  the  Arm  waa  served  on  a  bank,  which  moved 
to  be  dleeharged  on  the  ground  that  a  debt  due  n 
flrta  cannot  be  atloched  for  the  debt  of  a  single 
member  of  It;  whereupon  the  pinlntllt  suggested 
that  the  other  member  of  the  Orm  was  dead, 
leavlD£  the  judgment  debtor  aa  the  surviving 
parlner.^ — it  was  held  that,  the  JudRment  beinc 
against  one  only  of  the  partners,  the  eiecutlon 
could  aoC  be  broader  than  the  Judgment,  and 
eould  only  be  levied  on  the  property  ot  tlie 
Judgment  debtor  and  hence  could  not  be 
levied  on  tbe  partnership  properlj^  The  Judg- 
ment debtor's  iTilprest  was  what  might  remain 
lo  hlni  after  the  aettlemenl  ot  the  partnership 
buslneas  and  the  payment  of  tbe  partnership 
debta.  and  this  could  only  be  ascertnlned  Judi- 
cially by  the  aid  of  a  court  of  equity.  Rich  v. 
Solari,  C  Mackej.  371. 

Debts  due  to  Individuals  Jointly,  and  not  ns  n 
partnership,  where  the  Interrat  ot  each  la  not 
diBllnct.  have  generally  beeu  treated  in  the 
■amc  way  as  debts  to  a  parlnersblp. 

So,  where  tiie  defendant  aud  auothcr  entered 
Into  an  afrreenient  by  which  the  territorial 
rights  to  sell  (be  deCendnnCa  iiateated  machine 
were  to  be  sold  by  the  cither,  tbe  eipeuKes  and 
proflls  were  to  be  sliand  eiuallj,  and  divisions 
ot  the  profits  were  to  bo  made  from  lime  to 
lima  as  soon  aa  possible,  and  the  cxpenaes  were 
nich  as  Dot  to  apply  to  tbe  Individual  salea  but 
to  the  whole  busIncaB  genernlly  ;  tbe  plalDtllT 
served  As  trustee  of  the  defendant  one  with 
wbODi  the  other  party  to  the  contract  hod 
phiced  for  sale  ou  commlBsIon  certain  goods  re- 
ceived by  biu)  as  consideration  far  the  sale  ot 
certain  territorial  rights  In  the  patent  In  pur- 
Huancc  of  the  contract,  and  It  waa  held  that  the 
credJtoi 


debts  and  eipenses  before  they  could  bo  severed 
aa  bilween  the  partlea.  The  result  na  to  the 
liability  ot  the  trustee  muat  be  the  same  aa  It 
(bey  Here  partnera  In  the  atrlcteBt  scase,  Iho 
ruling  eonalderatlon  being  that  there  was  i» 
want  ot  legal  privity  between  tbe  parties. 
Towne  v.  Le,icb  (ISOO)  32  Vt.  T-tT. 

And  a  trustee  who  waa  Indebted  on  a  note  ti> 
the  defendant  and  another  Jointly,  each  own- 
ing an  undivided  halt,  was  held  not  cliarRcnble. 
alnce  he  had  no  credits  belonging  to  (be  defend- 
ant, but  only  a  fund  belonging  to  the  defendant 
and  the  other  Jointly:  tbe  xtotute  did  not  pro- 
vide tor  any  remedy  for  this  situation.  Fair- 
child  V.  UmpBon,  37  Vt.  407.' 

To  (he  same  cITcct  arc  Kanaon  T.  Davis.  IW 
N.  II.  13:i :  Mnrkhani  V.  (lelian,  42  Mich.  74.  X 
>'.  \V.  202  ;  and  Kennedy  T.  UcLeilan,  7S  UlcU. 
SOS,  43  N.  TV.  641. 

But  trustees  who  had  received  a  quantity  ot 
l^heeae  from  the  defendant  and  another  to  dis- 
pose ot  tor  them  and  to  pay  the  avails  to  the' 
owners,  one  halt  to  eacb,  were  chargeable  tor 
the  ihare  ot  one  In  an  action  ogalnst  him  when 
they  had  recopnilzed  the  several  rights  ot  the 
ownern  by  ci'edltlni;  (he  several  shares  of  each 
to  each.      I'lper  v.  tianley,  48  Vt.  47B. 

Where,  however,  the  defendant  and  another, 
who  appeared  aa  clnlmoDt.  had  an  agreement  by 
which  the  defen<lant  was  to  manage  the  claim- 
ant's farm,  the  defendant  was  to  pay  hrr  one- 
bait  the  profits,  and  each  psrly  waa  to  hnv» 
B  lien  on  his  undivided  sbsre.  one  who  bought 
milk  from  the  defendant  was  not  liable  as  his 
trustee  for  the  amount  of  the  price,  for  th« 
funds  In  bla  bands  belonged  to  the  defendant 
and  the  claimant  Jointly  as  tenanta  In  common, 
njid  were  not  siibjert  to  trustee  process  for  the 
sole  debt  o(  tbe  defendant.  This  case  seema 
aoniewbat  doubtful,  since  the  defendant  could 
apparently  have  enforced  a  claim  against  the- 
(ruatee  In  his  own  name  alone.  Wlllard  r. 
Wing,  70  Vt.  123.  38  All.  032. 

On  the  other  hand,  where  tbe  defendant  and 
another    bad    an    Informal     understanding    by 

und  In  accordance  wltb  this  arrangement  madw 
an  agreement  with  a  third  party  by  which  the 


of  the 
the  defendant  in  caring  for  hia 
delendnnt  being  Bued  and  the  i 


the  8 


of 


niBhea.  the  owner  interrenen,  ana  it  was  helS 
that  the  fund  owing  from  the  gnmlshee  was  not 

the  land  were  Interested  aa  partners.  In  which 
case  ir  wonid  not  be  attachable  at  the  salt  of 
the  ci-edltor  ot  one  of  the  partners ;  but,  al- 
though thei-e  was  n  Joint  ownerahlp  of  the 
money,  each  owner  had  an  interest  which  wna 
easily  detenulmible  and  capable  of  being  def- 
initely nied.  nnd  therefore  was  In  law  an  Inter- 
certaln,  and  garnlabahle.     i'errr 
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defend 


alone 


the 


lefendsn 
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It  lu  the  fuude  In  the  handB  of  the 
truatee,  but  his  interest.  It  any,  was  Joint,  and 
£lnce,  whether  be  had  any  Interest  at  all  could 
only  l>e  determined  by  an  accounting  and  set- 
tlement with  the  other  party  to  the  contract  of 
all  their  transactions  growing  out  of  It,  It  was 
unnecessary  to  Inquire  whether  they  were  strict- 
ly partners  or  not  or  if  their  contract  gave  them 
a  Joint  Interest  in  the  proceeds  of  tbe  sale  and 
subjected  the  proceeds  to  the  payment  of  all 
fin  L.  B.  A. 


In  Thorndlkc  v.  Do  Wolf  (1828)  8  Pick.  130. 
the  principal  qneetlon  was  whether  property 
waa  ovmed  by  partners  or  (enanls  In  common. 
since  n  partner's  share  could  not  be  taken  by 
tniet^e  proceas  until  It  appeared  that  It  was 
free  from  the  Hen  of  the  other  partners :  and  it 
was  decided  that  the  relntlon  between  the  par- 
lies was  not  a  partnership;  they  were  tenants 
m  common  until  the  property  was  divided,  an* 
when  It  was  sold  thsy  had  the  same  Intereat  Id 
the  proceeds,  and  neither  conld  claim  more  than 


0  that  s 


redltor  of 
proceeds  or 


cither  might  attach  a  moiety  ot 
the  BJile  ot  the  prorierty. 

And  In  the  case  ot  a  note  made  by  the  tmsttw 
to  Ih"!  order  ot  the  defendant  and  another  Joint- 
ly, It  waa  held  that  be  could  not  be  charged,  si- 


1903. 


Waplss  Plattbr  Qkocer  Co.  v.  Tb.yib  &  P.  '. 


tboagb  be  disclosed  tbat  bolli  pnyeoi  wfrr 
rqaalfy  lD(«reK(ed  In  lti«  note,  slnoe  the  later 
cflt  oC  tbe  di>teadant  vas  m«relr  ■  coDtlDgent 
oat :  lor  ir  lie  died  the  note  would  turrlTe  to 
tbe  other  payee,  nnd  he  alone  could  enforce 
parinent  of  It.  nonson  t.  UbtIs,  10  N.  n.  133. 
Un  the  otber  bund,  where  It  appeared  from 
tbe  diBcIosure  thnt  I^e  tniate^ii  owed  o  debt  to 
tbe  deCendaDt  and  another  aa  Joint  cauli 
tbe  t^1nt^^!l  InalatlnR  that  the  arrHn(Ei>nii> 
■  iwrtnershlp.  which  tbe  pIslntlR  denied,  tbe 
rourt  held  llmt  the  debt  n>B8  dIvUltilc,  alibotii^h 
neither  ot  the  Jolot  credltora  could  alone  en- 
force the  debt  and  charge  the  truativs  toe  the 
moiety  apparently  due  the  defendimt :  as  to 
whether  tbe  arroogemeut  tjptwecn  the  Joint 
contructoni  coDStltuted  ft  pnrtnerehlp  the  conrt 
■aid  It  was  unnecessary  to  deride,  nnd  the  ob- 
jection that  the  fimd  was  primarily  due  In  the 
creditora  of  ttie  Joint  contractors  ns  a  partner- 
ship did  Dot  apply,  Bince  It  did  not  appear  that 
they  had  any  joint  Intereat,  and.  If  tliry  hiid. 
that  llier  would  haye  any  right  to  Interfere 
witb  the  attachDient.  Whllney  t.  Uuaroe 
(1841)  ID  Me.  42.  (Compare  Thompson  v. 
I^wls,  34  Me.  lUT,  auprn.1 


I   Joint 
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other  waf  giiml'ihaMe  to  the  extent  q(  the  In- 
terest of  the  defendant  or  the  amount  of  plain- 
tllTs  claim,  where  the  claim  waa  separable,  and 
tbe  other  claimant  had  lieen  made  a  party. 
Hoore  t.  Ullmore  (IgUG)  llj  Wash.  123,  -IT  Pac. 
330. 

Wh"re,  however,  a  foreliin  corporation  and  a 
ilomestlc  curporatlon  undertook  to  enter  Into  a 
partnerahlp.  each  eontrlbutlDg  one  half  ot  the 
cxpenaes  and  each  to  tve  entitled  to  one  half  of 
the  protltB.  841  d  one  holding  the  profits  of 


d  In 


action 


It  the 


foreign  corporation,  It  wRa  held  that  eyen  If 
thene  corporations  wei-e  not  le^lly  capable  of 
becoming  partners,  or  were  to  be  treated  as  a 
partnership  only  for  certain  purposes,  yet. 
■luce  the  Indebtedness  of  the  garnishee  was  llic 
Indebtedness  to  tliesp  two  parties  Jointly,  Ibe 
money  could  not  be  taken  In  nttarhmont  to  aat- 
Isly  a  claim  against  one  of  the  Joint  creditors; 
the  oiirt  conid  not  determine  what  proportion 
of  the  money  due  from  the  Eamlahee  was  due 
to  the  defecdsnt  until  there  naa  a  determina- 
tion of  the  rights  of  the  two  companies  between 
themwolvea,  and  the  debt  could  not  he  severed 
by  this  proceeding.  Olcott  t.  Guerlnck  (1899) 
19  Ohio  C.  C.  82. 

And  where  a  ^amlibce  ajiawered  tbat  It  was 
not  Indebted  to  the  defendant  Drew,  but  ac- 
knowledircd  that  It  owed  tl-'^O  to  "Mr,  nod  Mrs. 
Drew,  who  are  under  joint  contract,  si  copart- 
nera,  with  the  garnlsbee  to  play  at  Its  theatre 
for  two  weeks."  It  was  held  that  the  garnlsliec 
could  not  be  chanred  for  the  amount  la  an  ac- 
tion for  the  Individual  debt  ot  the  husbatul ; 
apparently,  not  becaune  tbe  srranqpnient  was  a 
pnrtnershlp.  hut  becauae  the  wife,  under  the 
marHagc  laws,  wna  Jointly  entitled  to  the 
amount,  ao  tbat  the  whole  could  not  be  gar- 
nished. Macks  T.  Columbia  Theatre  Co.  (IQOO) 
88  Slo.  App.  224. 

Where  claims  are  dua  to  Indlrldnala  Jointly 
•a  purtiiem  who  are  partners  In  more  than  one 
flrni  the  saiue  rules  apply-  And  a  gurnlshee 
which  was  summoned  as  to  Its  Indebtedness  to 
a  partnemblp  and  denied  ladebtcdness.  but  waa 
■etustly  Indebted  to  a  distinct  Arm  havlnx  a 
slQiltar  name,  two  of  wboao  members  were  alao 
memlieri  of  tbe  defendant  firm,  wns  not 
rbBrged :  and  It  was  held  that  a  debt  due  the 
second  Arm  waa  a  partlcniar  asset  of  that  Arm, 
and  could  not  he  attached  nr  seized  In  eienitlon 
for  the  debt  ot  Individual  members  of  the  Arm. 
Carvln  r.  Bates  <18.Vi)  10  La.  Aon,  T^lf!.  To 
£g  L.  R.  A. 


the  same  effect  In  Lucas  y.  Laws,  37  Pa.  Sll, 
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if  a  third  firm  due  to 

a  fourth  Una  was  eamlahed  on  the  ground  tbat 
one  of  the  defendants  waa  a  nonresident,  and 
that  he  was  a  member  ot  the  Arm  to  whii'h  tbe 
garnishees  were  Indebted :  but  It  was  held  that 
the  garnlsheea  did  not  owe  either  of  the  de- 
fendants a  separate  debt,  due  to  either  seji- 
arately  or  to  both  jointly,  and  tbat  thercfora 
the  debt  was  not  garalshable.  Buchanan  *. 
Mitchell,  8  Ohio  Dec.  Ileprlnt,  437. 

And  In  an  action  against  N'aylor,  Sumners, 
and  Milton,  a  partnership,  upon  a  disclosure  or 
tbe  trustee  that  b«  held  In  tils  hands  tbe  pro- 
ceeds of  certain  merchandise  consigned  to  him 
by  Sumners.  Milton,  and  one  Blrthwalt,  part- 
ners and  successors  of  the  former  firm.  tb« 
court  discharged  the  truijtee.  on  the  ground  that 
the  case  wns  within  the  reason  of  Flak  v.  Her- 
rick,  0  Jiass,  271,  SKpifl.  Upham  v.  Naylor 
tlS13)   0  Wiiaa.  400. 

liut  on  a  disclosure  by  attorneys  tbat  at  tbe 
time  of  (he  wrvlce  of  the  writ  they  were  In- 
debted to  Biiimcy,  Weld.  S  Andrewa,  lately  a 
fopiirtnersUlp.  for  a  sum  of  money  collette* 
for  them,  but  thnt  they  were  not  Indebted  to 
the  defendants  Weld.  Kneeland,  and  Andrewi. 
and  tlw.t  two  meinbcra  ot  each  Sim   were  the 


Weld,  ,'10  Jle.  4: 

Similarly,  where  o  Kentucky  partnership  had 
two  memlivrs  who  also  composed  a  firm  In  New 
York,  and  while  tbe  Kentucky  boiise  was  In  II- 
iiuldatlon.  bovlng  been  dissolved.  In  an  sctlon 
between  the  partners  brought  for  the  purpose  Of 
•iettlliiK  its  affairs,  by  the  order  of  tha  Federal 
court  In  Kentucky,  and  Ita  aTuIrs  placed  in  the 
hands  ot  one  ot  the  partners  aa  receiver,  the 
creditors  of  the  New  York  members  who  consti- 
tuted tbe  other  firm  attached  funds  of  the  Ken- 
tucky nrm  In  Koiilh  Carolina  as  a  credit  oi- 
debt  In  port  due  (o  the  New  York  Arm, — It  wan 
decided  (hat  the  appointment  of  a  receiver  In 
Kentucky  did  not  amount  to  an  asslgnmeut  of 
the  partnership  funds,  and  merely  substituted 
one  of  the  partners  In  the  place  of  all  in  order 
to  settle  wllb  greater  facility  complicated 
transactions,  nnd  that  the  credit  wns  attach- 
able, as  the  tangible  projierty  of  a  Arm  Is  selz- 
Bble  In  execution  upon  a  Judgment  In  favor  of 
one  ot  the  partners;  the  objection  that  partner- 
ship creditors  have  a  preference  over  Individ- 
ual ciedllors  In  the  disposition  of  partDersblpi 
funds  did  nut  apply  i.bere  there  waa  no  coniesr. 
between  these  two  classes  ot  creditors  eipressly 
laid  bffore  ilie  court.  No  dllTerence  was  recog- 
nized between  this  case  and  that  of  severaJ  dls- 

mlglit  be  variously  encumbered,  but  the  appre- 
heuBluQ  of  eDcumbrancea  eould  not  destroy  thn 
right  to  attach,  ulthough.  should  any  such  ap- 
pear, the  attachment  would  not  have  destroyed 
their  prior  liens ;  and  wherever  Ihei-e  Is  an  In- 
terest In  a  debtor  his  creditor  ma;  lay  his  at- 
tachment on  it  though  Anally  It  may  be  ex- 
haufited  by   prior  clnlmn.      Kcbstilll    y.    Itulton 
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Armor 


And  debts  due  to  the  defendant  fi 
which  the  garnishee  Is  a  member  are  not  gar- 
ulshable.  as  a  debt  from  tbe  gamlsbee  to  the 
lirra  ot  whlcli  the  defendant  Is  a  member  Is  gen- 
eralty  not  gamlah^ble.  A  eamlahee  nnswered 
that  the  defendnnla  alleged  that  bis  Arm  waa 
Indebted  to  them;  but  he  could  not  be  charged 
lievause  not  Individually  and  solely  Indebted  t» 
[be  defendnnts:  If  lliey  had  brought  suit  against 
him   he  might   have  pleaded  In  abatement  that 
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(bere  were  otiier  puruwii  not  named  la  t 
writ.  Elllcott  V.  Bmllb,  2  Cranch  C.  C.  &■ 
Fed.  Cu.  No.  1.3ST;  WelloTer  T.  Eoule. 
Mich.  481;  Knapp  T.  Leranwar,  37  Vt.  21 
Tbe  lost  one  was  decided  upon  the  ground  tl 
In  botb  clasaes  of  »mw  tbe  ruling  prlacli'le  n 
that  there  nOH  a  want  at  legal  prlvlt;  t»etite 
the  partiei. 

V.  UnUvuiOatcd  rln'ms  in  eiiultu- 


.  Eguilabit  olofm 


Frails. 


la  mnn;  Jurisdlrtlous  there  arc  eases  to  tbe 
«£rpet  that  no  equitable  dnlms  are  subjwt  to 
gamlBhment,  without  regard  to  the  questlou 
whether  or  not  auch  claims  are  llqaldated.  Ot 
tblB  clasB  are  Ihe  foUowlog :  Tx>ftlu  v.  Sbnck- 
■clford,  IT  Ala.  4S5  ;  Barren  t.  Wbllman,  19 
Ala.  135;  tiodden  t,  I'lerson,  42  Ala.  370; 
Henry  T.  Uorphy,  94  Ala.  246:  IlnsEile  \.  (Joil 
Is  With  Us  CongreKatlnn,  8S  Cal.  3T8  ;  Hokomb 
-v.  Wluchester.  D2  Conn.  447,  B2  Am.  Iteji.  OOO 
(cOHlra,  as  to  an  equitable  deuiaad  on  a  note. 
Enoii  V.  Tuttle,  3  Conn.  271  ;  Gamble  T.  Central 
R.  t  Kkg.  Co.  80  Gh.  aOS,  7  S.  K.  31!> :  May  v. 
Baker,  lo  III.  00 :  Cnrr  t.  Wangb.  28  III.  418 : 
<:laBS  V.  IWaae.  15  III.  App.  ttO  i  Masaiicbiiaetta 
Nat.  flnnk  t.  Bulloek,  120  Mans.  SO;  Sliecdy  t. 
Second  Kut.  Bank,  U2  Ho,  17 1  21  Am.  Itep. 
407 ;  Bcrkhom  t.  Cnxter.  10  Mo.  App.  60* :  VA- 
IK?  T.  Willis.  2n  Neb.  uU,  B6  N.  W.  300 :  Hum 
hum  V.  Ilopklnson.  IT  N'.  H.  250:  He  True,  4 
Abb.  N.  V.  Wi :  Itllis  T.  National  PaHi  Bank.  l:> 
Jones  A  8.  ao2 :  Conner  V.  Weber,  12  Hun,  .ISO; 
Anthon;  t.  .Wood.  00  N.  Y.  ISO  (compare,  hoir- 
«Ter.  Ten  ntoerk  T.  81oo,  13  How.  IT.  28)  ; 
Klllott  V.  Newby,  0  N.  C.  (2  lliiwks)  21:  Smith 
T,  Millet.  12  It.  1.  r>9;  GnlTeston,  II.  A  S.  A.  R, 
-Co.  T.  McDoaald,  53  Tei,  510 :  UalTeslon,  II.  & 
8.  A.  n.  Co.  T.  Ituller,  58  Tex.  508 :  GslresloTi, 
H.  &  S.  A.  a.  Co.  V.  Hump,  S9  Tex.  47 :  Svann 
r.  aummers,  lU  W.  Va.  115 :  and  lif  Knglanil 
cqnltahle  debts  are  not  attachable;  opinion  of 
Turner,  L.  J.,  In  Kx  faric  Turner,  0  Jur.  N.  3. 
JIT,'!. 

So.  nndec  the  Illinois  Blntulc  the  Interest  of 
-«  nieniber  In  a  voluntary  un Incorporated  :ibso- 
rlatlon,  auch  as  a  board  of  trade  or  stock  ex. 
chiingt.*.  dors  net  confer  a  right  to  make  nny 
claim  nt  law  which  Is  Kamlshnble  against  the 
xiHoclatlon,  Hod  any  eqiiltnblp  rlalm  or  Interest 
I*  Dnt  subjerl  to  the  prueesa.  Ncller  v.  Cblcngo 
ltd.  of  Tradt>,  12  III.  App.  1107. 

And  n  second  morlgunee  cannot  gui'ulsh  (he 
flrst  mortgagee,  who,  after  default.  Is  a  trustee 
(or  the  mortgagor  of  the  rents,  etc.,  for  the 
■moant  due  the  mortgagor  an  the  nurpliu  ot 
Ibe  rents  and  proUta  of  the  land  over  Ihe 
amaual  of  the  morlenge  debt,  this  boing  a  sum 
only  nsi^rtnlned  by  an  accounting  la  etially. 
I'oomcr  V.  Ilnndolpb,  00  Ala.  356. 

In  the  same  way.  a  mortgngor  whose  land  bad 
been  sold  and  boiieht  In  by  the  mortgngee.  and 
who  was  garalshed  as  the  debtor  of  tbe  mott. 
gsgee  :iB  to  Ihe  nmoant  sllll  owing  him.  was  not 
HubJecC  to  garnishment,  since  gamlabment.  Is 
a  legal  proceeding,  and  the  rlchta  of  the  par- 
ties could  not  be  adjusted  with  Jnallce  lo  botb 
without  rcsortlug  to  a  court  ot  equity.  Harris 
■V.  Miller,  71  Al.i.  26. 

Bo,  where  a  defendant  bad  conreyeil  land  to 
tbe  trnstee  ou  certain  trusts,  and  later,  seeking 
lo  have   Ihe  deed  set   aside,   brought   a   bill   In  ; 

aervlug  bis  answer  ss  defendant,  waa  served 
with  process,  while  the  bill  was  ellll  pending, 
na  trustee  ot  Ihe  defendant.  Ihe  plnlntlH  In  that 
action, — It  was  held  that  he  wan  not  chargenble. 
flllhoiigh  HOC  upon  the  ground  tbnt  the  claim 
was  imlJqnldnted.  The  Massarbusetta  rule  was 
adopted  as  to  the  attachment  ot  a  claim  In  suit, 
«II  L.  R.  A. 


by  which  the  process  Is  not  aTallable  agalnat 
such  a  claim  unless  served  1n  time  for  the  trus- 
tee to  plead  It  In  bsc  of  tbe  action.  Wadswortb 
r.  Clark,  14  Vt.  130. 

But  where  tliere  Is  a  plain  matter  of  account 
between  Ibe  defendant  and  tbe  ganilBhee,  de. 
pending  on  the  single  fact  aa  to  whether  tbe 
garnishee  aubscrlbed  a  certain  sum  to  tbe  cap- 
ital stock  of  the  defeodant  rompany,  allbaagb 
the  gsroishee  maintains  Ihat  the  caae  Involve* 
an  adjustment  of  a  matter  of  aecouat  be- 
tween the  deleadanC  and  Ihe  garnishee,  whlcb 
roiild  not  tie  adjudicated  In  an  action  at  law 
ind  so  Is  of  equitable  Jurisdiction. — since  the 
defendant  could  have  a  trial  by  Jury  no  equita- 
ble accounting  la  neeeBaary.  and  the  gSLmlahe« 
la  chargeable  tor  the  amoual.  Dea  Moines  Sa*. 
Bank  v.  ColFai  Hotel  Co.  88  lows,  4,  G5  S.  W. 
67. 

And  where  an  unliquidated  demand  Id  anit 
In  chancery  waa  attached,  pending  ■  reference 
to  determine  the  amount,  and  before  any  Judg- 
ment, and  the  gnrnlabee  did  not  answer  till  after 
tbe  Judgment  had  ilied  tbe  amount.  It  waa  held 
that  this  demnnd,  pending  the  suit,  waa  Qied 
with  the  gnrnlshment  lien  by  nollee  In  favor  of 
Ihe  jDdgmeot  creditors  of  tbe  defendant,  and 
wa«  earnlahable.  Tennlman  v.  Smith,  5  Lea. 
130. 

I!ut  where  Ibe  purchaser  of  shares  of  the  de- 
fendant ror|H>rallon  paid  for  them  Jn  property 
at  ■  flclllloua  valuation,  be  could  not  be  gar- 
nished as  debtor  of  the  corporation  tor  tba 
difference  between  tbe  real  and  flctlClona  vatu- 
utlons  ot  Ihe  property,  since  the  right  of  Ibn 
eredltoTv  In  Buch  esse  would  be  purely  equitable. 
and  the  corporation  could  not  enforce  tuiy  claim 
by  an  action  cllhor  ot  debt  or  of  (ndebltatu  as. 
nmpiit.  Nlcrosl  v.  Irvhie,  102  Ala.  648,  15 
So.  i-20.  And  Sangamon  Conl  MIn.  Co.  v.  Blch- 
nrdsoD,  33  111,  App.  2T7.  to  the  aame  effect,  the 
court  saying  Ihat  there  waa  no  gamlabable 
claim  until  tbe  coDtract  waa  set  aalde  In  equity, 
was  followed  by  l>ullman  v.  Hallway  Equl]i- 
ment  Co.  7.1  111.  App.  813. 

So,  where  the  defendant  Bold  the  gamlahee 
shoes  for  an  amount  greater  than  bis  debt  to 
the  gAmlebee,  and  the  latter  paid  tbe  dllTerenca 
In  catrh.  lie  was  not  rbargeable  bb  gamlahee  of 
tbe  defendant  at  tbe  suit  of  a  creditor  who 
alleged  that  the  sale  wsa  frajidulent,  since  the 
defendant  bad  no  remedy  against  him.  Cbat- 
roop  V.  Itorgard,  40  Hi.  App.  270. 

Similarly,  where  one  contracted  to  buy  land, 
paying  n  certain  sum  down,  and  then  sold  blB 
equity  to  another  who  defaulted  on  later  psy- 
uient^  the  claim  at  the  latter  agalnat  the  flrat 
vendor  was  not  gamlabable,  being  a  mere  eqall- 
able  claim  for  Ibe  omouut  paid,  subject  lo  tha 
vendor's  right  lo  recoup  dumagea  for  breach  ot 
contract ;  It  waa  at  beat  a  mere  equity,  and  not 
a  cause  ot  action  upon  which  he  eonid  have 
maintained  a  common-law  action  of  debt  or  In- 
ilrbltetut  HKHHTniiiil .  Itednndo  Beach  Co.  T. 
Rrener,  101  Cal.  »22.  35  Fac.  S96. 

And  where  A  iihlnlns  a  Judgment  against  B, 
and  later  a  Judgment  la  obtained  In  a  gumlata- 
ment  suit  In  the  name  of  B.  "tor  llie  use  ot  A." 
against  C.  who  is  Indebted  to  B,  and  later  D.  a 
creditor  of  A.  In  a  similar  suit  brought  in  tbe 
name  of  A  "for  the  use  of  D"  against  C,  seeks  to 
charge  C  as  debtor  to  A,  the  proceeding  cannot 
be  lualnlalned  since  C  Is  not  legally  Indebted  to 
A.  In  whose  name  the  suit  la  being  prosecuted. 
In  such  a  cose  Ihe  court  held  that,  although  A 
might  have  an  equitable  Intereat  In  the  wfaolo 
or  a  part  ot  the  Indebtedness  tor  which  B  "for 
Ihe  use  ot  A"  recovered  a  Judgment  against  the 
original  garnishee  C.  theeitent  ot  that  Inlecert 
could  not  be  ascertained  In  ItUa  proceeding :  and 
If    It    could,    It   could    not    be     aabjected    to 
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b.  C'lalmt  under  Inalt. 

The  clalnts  of  ■  ceiivi  tint  tmii  agaJut  bla 
trnstee  tje  Kirnlabiible  or  not,  depeodfat  npoD 
whelher  the  benpfldarr  b*B  a  dHlm  at  taw 
a«aJiiit  the  truBtee,  and  tbis  qneatloD  la  Itaelt 
generaM;  <l«pei]dFDt  upou  wbetber  tbe  trustee 
haa  dlBCPetlOTiar]!  powen  lu  tbe  ezerclae  o(  tbe 

Bo,  where  mooeT  wu  Bequeathed  Id  traaC  to 
pay  OTer  the  lntere«t  and  jiroceeds  nnnuaHr  to 
Ibe  beuefii^lary.  It  was  held  thai  tbe  Inlereat 
ITBH  ntlachable  Id  the  baDds  at  the  trualeea,  ai 
tb«  property  of  the  benellclary  "because  it  iraa 
"  I   law   and  equity.     It   the 


withheld  It  fi-oi 


Dhen 


for  a  auDi  lirser  tbam  tbe  plalntUTa  demaiKl, 
and  then  order  tbe  amoaDt  of  aucb  demand  to  be 
paid  to  the  pLaJntllli  the  remedy  by  atcafhineiit 
I*  atrlctly  legal,  and  only  ancb  rlgbta.  credlla. 
and  eiTccta  of  the  defendant  are  aubject  to  tba 
pmeeHB  aa  are  not  encumbered  with  Crusta,  al- 
though. If  there  Iwa  been  a  aettlemeat  between 
■urb  iruBtee  of  an  expreaa  tmat  and  bla  bene- 
flclajy.  and  a  balance  has  been  found  to  be  due 
upon  eucb  aelttemeat,  It  becomes  a  debt  at  law, 
and  may  be  garnlabed.  Lackland  t.  Garescbe 
(1871)  ES  Ma.  UflT. 

Yet  where  a  Judgment  debtor  waa  entitled 
tor  life,  under  the  will  of  hla  father,  to  the  net 
proceeds  of  certain  real  eatate  derlaed  In  trust 
(or  (hat  purpoee.  but  tbe  derlae  did  not  ei- 
preflilj  exempt  the  property  deTlaed  from  lbs 
claim*  of  the  son's  credltora.  the  truateea  wera 
proceeding  ti 


recovered  It,"  and  wherever 
of  action  bla  credllora  may  i 
■ess  It  be  (or  wngea     Park  ' 
36  I-a.  28.    Aud  to  the  name  effect 
Edinger,  13  I's.  Co.  Ct.  30T. 

But  under  a  testa  men  tsry  deviae 
the  support  and  malnlensnce  of  tbi 
for  hi*  life,  to  i>ny  bJm  the  net  In 
lands,  etc.,  for  so  much  na  the  tn 
.tblnk  proper.  In  whieb  complete  dli 
expressly  glvpo 


have  Bued  for  and 

party  bas  a  right 

rlB.  20  Mo.  A  pp.  1. 

tnch  the  debt,  un- 

And  (he  renti  and  proHt 

s  of  land  devised  In 

Matthcwa  (1853) 

usiTeof  altolherper- 

tc.    It   V 


I  held  I. 


le  of  the    reached  by  foreign  ntlnchment  In  the  bands  Ot 

tlon  was    reach  the  future  rents  and  prodta      Easterly  v. 
imnnntii     Kcuey.  3G  Conii.  18. 

It  Is  applied  In  White  t.  Jenklna, 


t  until  the  I 
ed  the  b 


«0clary  had  nothing,  and  there  w 
Ihat  could  be  subject  to  attacboient  execution 
la  the  hands  of  the  trustee  aa  gamlahee.  and 
that  to  subject  the  Income  to  execution  at  the 
.suit  of  the  creditor  In  effect  would  utterly  de- 
feat (he  intent  of  tbe  teaCator  In  creatloK  It. 
Where  tbe  amount  to  be  paid  rpiulta  only  from 
the  diacredun  of  the  trustee,  and  that  dlacre- 
tlon  Is  perBonul.  no  sum  exists  to  be  attucbed  ; 
It  only  belongs  to  the  cesitii  t/uc  (ni«(  when  It 
]■  paid  or  Id  some  other  way  made  over  or  set 
apart  to  him.  And  althaugh  It  waa  argued  that 
iinder  Ginird  I.lfe  Ins.  i  T.  Co.  v.  Chambers. 
46  Pa.  483.  86  Am.  Dec.  CIS,  the  Income  was 
■chable.  that  esBe  was  dlstlugulsbed  by  the 


d  thnt  in  that 
a  direction  to  tbe  ti 


e  then 


over  absolutely 
order  the  income  of  the  trust  estate  quarterly, 
without  tbe  exercise  of  any  discretion  by  them  ; 
the  lueome  was  therefore  hla  own  abaolulely, 
and  he  could  Involie  tbe  aid  of  s  chnnci-llor  to 
compel  payment  by  tbe  trustees  lo  him  of  the 
nmount  quarterly  as  provided  for.  Keyser  v. 
NIciioUiB,  T  I'bila.  130,  Afllrmed  In  Keyaer  v. 
Mitchell  ll^Tl)  ST  Pa.  4T:t. 

Ho.  In  tbe  case  of  a  testameotary  Inist  to 
pay  over  to  the  deFeodant  certain  Income  hnlf 
.yearly,  to  be  applied  to  the  personal  support 
and  malnlenancc  of  the  defeudfint  so  that  It 
should  not  be  In  any  manner  assignable  or  an- 
ticipated or  liable  to  his  debts,  contracts,  or  lla- 
blllilrt,  or.  In  the  dlacrelion  of  the  trualce,  to 
the  support  imd  education  of  any  children  which 
the  dcCendaut  might  have,  II  waa  held  without 
dlncunslon  that  the  fund  in  the  ban  da  of  [be 
garnishee  was  not  Bubject  to  the  ptalntlfTs  at. 
tai-hment.  Trenllce  T.  Pleasontoa  (1E8T) 
(l-a.l  7  Cent.  Bep.  484,  8  AH.  842. 

The  elTect  wsn  tbe  snme  under  a  trust  by 
which  tbe  defendant  was  entitled,  under  certain 
termri  and  conditions,  to  receive  the  net  Income 
arlsine  from  the  rents  and  profits  of  land  after 
payment  of  all  expenses,  such  aa  taxes.  Insur- 
anee,  repairs,  etc. :  the  court  could 


■t  of  IB 

proceed  to  examine  his  accounts 
to  ascerlalu  that  be  waa  occou 


S  MacB.  012.  1 


which  tbe  ti 


anpport  of  the  son  of  tbo 
douor  at  tbe  trustees'  discretloo :  there  waa  DO 
attachable  debt;  the  defendant  could  maintain 
no  action  for  any  amount :  and,  furtber,  It 
would  be  Impnaslble  to  ascertain  for  bow  great 
a.  sum  the  trusteea  sbould  be  cborged.  And 
liDnficld  V.  WJggln,  C8  N.  H.  IjS,  Is  to  the  same 


So,  In  Hlnchlf 
Am.   Dec.  042.   i 

dlacrctloD   of  tb 


V.  Williams.  1  Cush.  400.  48 

lere  property   waa  devised   in 
Income  and  principal,   in   the 


table 

of    tbe     testator's 

ud   DO  money  had  been  so  used.   It 


daughter 

wns  held  that  s 

by  the  benelklary.  and  the  matter  waa  In  tbe 

discretion  of  the  truatee,  tbere  waa  no  otlacb- 

able    c^slm.     Ttut    the   court   adda   that   when 


over  the  money  on  demand.  It  may  be  re- 
ed SB  a  debt,  and  assumpsit  will  lie  for 
EslHhTDok  V,  I'^arle.  DT  Mass.  302,  Is  to  the 
;  effect  on  this  point. 


'hen  the  annuity  la 
I  In  his  hands  appll- 
ould  not  be  enforcefl 


by  her  against  Mm  at  inw.  a 
could  not  be  enforced  against  I 
itor  through  process  of  fore 
I'em-  V.  Thornton.  7  K.  I.  1.'^. 


he  testnnientary  trustee  la  served  wllb  process 
IS  (rustee  as  lo  sn  amount  of  Ineome  derived 
ram  the  trust  fund  sufflclenr  to  pay  the  plnln- 
((Ta  judgment  against  tlie  defendant,  but  tbe 
nistee  has  mode  no  accounting  In  tbe  probnie 


(he    beneliclary    the   amount    o 
hsnda,  or  accounted  to  ber  for  I 
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!•<•  caald  be  Implied,  and  no  order  or  decree  hid 
been  mate.  Bo  that  tbe  delendaDt  coulfi  toe  for 
It :  ind  the  share  of  tbe  defendant  liad  not  ticen 
full;  determined. 

fin,  In  the  case  of  n  guardian  ol  an  Insane 
penoa  (ItavlB  V.  Drew,  fi  N.  H.  399,  25  Am. 
Dec  467),  Blthougb  a  creditor  of  the  ward 
might  In  equltr  compel  a  purdlsn  to  odjuit  Ms 
a,ccounta,  the  rule  Is  the  same. 

Similarly,  where  a  trustee  received  money  to 
pay  tbe  lacouie  to  one  peraon  tor  life,  and  then 
the  principal  to  the  defendant,  be  could  not  be 
chained  as  the  delitor  of  the  defendant,  since 
the  claim  was  contingent  until  tbe  death  of  the 
life  heneadary,  and  miKht  be  loal  before  that 
time.     Clement  t.  Clement,  1»  N.  II.  400. 

So.  whpre  the  executor  of.  and  trustee  under, 
a  will,  summoned  na  garnishee,  answered  and 
admitted  that  tbe  defendant  was  entitled  undei 


win   t 


1  tbe 


trustee  wan  directed  to  sell  upon  tbe  death 
man-lage  of  the  testator's  widow,  neither  oi 
which  events  bad  occurred,  and  to  distribute 
the  proceeds  among  the  chlldreai,  of  whom  tbe 
defendant  was  one,  It  was  held  that  there  was 
nothing  In  the  garnishee's  tunda  belonging  to 
the  defendant  but  a  naked  and  contingent  pow- 
er to  sell  at  the  death  of  the  widow  and  dlstrlb 
ute  the  proceeds  among  the  children,  and  that. 
U  Jndgment  were  rendered  against  blm,  his  es- 
tate vould  not  be  discharged  of  tbe  debt  If  be 
died  before  the  widow,  and  Judgment  against 
blm  was  reversed.  Ilesa  v.  Bborh  (1S4T)  7  1^ 
331.  To  tbe  same  effect  la  Caraon  y.  Caraon, 
e  Allen.  SDT. 

And  In  the  case  of  a  bequest  to  tbe  testator's 
wife  of  the  use  of  certain  stock  with  r¥malnder 
to  hla  belra,  of  whom  tbe  principal  defendant 
wna  one,  It  was  held  that  during  the  life  of  the 
widow  Ihe  ciecutor  of  tbe  estate  could  not  be 
charged  an  trustee  of  tbe  defendant  aa  to  hla 
femnlnder  eipectant  upon  the  death  of  the 
wlda».  aluce  there  was  no  vested  Intereat  then 
in  the  defendant,  and  It  was  wholly  uncertain 
whether  tbe  defendont  would  surrlve  to  take 
any  ot  the  estate.  KIch  ».  Waters,  22  PlcH. 
nsa.  Here  tbe  court  assumed  that  the  word 
"heirs"  meant  those  who  would  be  such  at  the 
time  when  the  reaulndcr  became  due  and  pay. 
able,  thus  holding  that  the  remainder  waa  con- 
tingent;  but  (as  Is  pointed  out  la  Abbott  v, 
Bradstreet  3  Allen,  S801  the  iiuestlon  whether 
tbe  devisee  uf  the  remainder  may  not  live  to 
the  time  of  distribution  or  possesalon  Is  not  tbe 
test   as  to  whether  tbe  remainder  Is  vested  or 

In  an  action  against  a  nonresident,  who  ap- 
peared merely  for  the  purpose  ot  filing  a  plea 
to  tbe  Jurisdiction,  service  npon  him  being  ob- 
tained only  by  tbe  attachment  In  the  hands  of 
the  executor  of  bis  father's  estate,  which  was 
KtlM  unsettled,  of  his  laterest  In  remainder  sub- 
ject to  Ibe  life  estate  of  the  widow,  which  In- 
terea'.  If  Ihe  son  should  die  leaving  Issue  before 
Ibe  widow,  was  to  go  to  bis  Issue,  It  was  held 
that  this  oontrDgent  and  uncertain  Interest  waa 
not  such  as  to  be  attachable :  the  procesa  ot 
foreign  attachment  la  unndapted  to  secure  an 
Intereat  In  a  remainder  so  remate  and  ao  uncer- 
tain -.  and  the  executor  has  no  power  to  bold 
enouRh  personal  properly  and  money  of  the  ca- 
ts te  to  pay  this  possible  legacy  until  the  hap- 
pening of  the  events  upon  which  the  legacy  de- 
pends. Smith  V.  Gilbert  USDS)  Tl  Conn.  149, 
41  Atl.  2B4. 

But  where  tbe  defendant  was  entitled  to  one 
eighth  of  the  estate  ot  bis  father  held  In  trust, 
subject  to  certain  bequests  and  to  the  life  estate 
ot  the  widow,  and  during  tbe  widow's  life  his 
share  waa  attached  In  the  bands  of  tbe  testa- 
mentary trustee*,  a  Judgment  subjecting  his 
e9  L.R.  A. 


claim  to  the  allacbment  and  providing  that 
this  shoold  in   no  way  interfere  with  tbe  ad- 

mlnlatratlon  of  Ihe  trust  as  tbe  will  provided, 
but  thai,  when  the  amount  of  It  should  be  as- 
cerliilned  and  subject  to  be  distributed  to  the- 
defendant,  It  should  be  subjected  to  the  Jud«- 
ment  lien,  waa  afflrmcd,  Krust  v.  Northern 
Bank  |l&B9t  20  Ky.  L.  R,  ]334.  49  8.  W.  333. 
To  the  same  effect  ste  Slmonds  v.  Harris.  02. 
Ind.  ftli5,  and  Fenton  v.  FlHher.  100  Pa.  418.  a 

Where  heirs  nt  law  ot  an  estate  eiecuted  a 
deed  of  tbe  lauds  of  tbe  estate  to  a  truslee  foi- 
salc  and  dlatrfbulion  of  the  proceeds,  which 
were  to  be  made  under  the  direction  ot  a  court 
ot  competent  Jurladlctlon,  and  all  disputes  as  to 
advances,  etc.,  to  the  Individual  heirs  were  ta 
be  adjusted  by  tbe  same  court,  and  a  certain 
sum  waa  awarded  by  an  auditor  of  Ibe  court  to- 
one  ot  tbe  heirs,  tbe  defendant  In  the  action  ; 
but  the  award  hod  not  been  QoaJly  conBrmed  at 
the  time  of  Ibe  service  of  garnishment  process 
on  the  trustee. — It  was  held  that  the  amount 
in  the  hands  of  the  gamlsbee  was  not  liable  t> 
attachment,  since  the  proceedings  for  aacertnln- 
lug  and  Bdjusllng  the  amouDt  due  the  defendant 
were  ailll  open.  Cockey  v.  Lelater.  12  Md.  124, 
Tl  Am.  Dee.  SSfl.  McPherson  v.  Snowden,  1» 
Ud.  107,  was  to  the  same  effect. 

Dnt  In  a  esse  of  attachment  iu  the  bands  of 
a  trustee  of  a  distributive  sbaie  ot  the  proceeds 
ot  certain  ivsl  eatate,  tbe  service  being  made- 
before  a  nnal  accounting  ascertaining  Ihe  shaiv. 
It  was  held  thai  the  attachment  would  he  good 
If  at  any  time  before  trial  or  Judgment  upon 
it  the  ebnre  ot  the  fund  In  hand  belonging  t» 
tbe  debtor  were  sscertnlned  by  the  flnsiaccount- 
Uroome  v.  I..ewl8  USOS)  23  Md.  137,  S7  Am. 
Uec.  Mi.  And  hence  where,  as  In  this  case,  an 
attachment  la  laid  In  the  bands  ot  a  trustee, 
and  Judgment  is  entered  before  the  account  la 
stated,  owing  to  the  failure  of  (be  garnishee  to 
make  a  defense,  (bo  later  adjustment  of  the- 
apeclflr  fund  cures  tbe  Irregularity  of  entering 
Judgment  before  the  llnal  account,  no  proceed- 
ings being  taken  In  the  meantime  to  correct 
Ihe  Irregularity  In  tbe  entry  ot  Judgment.  In 
this  cnse  It  was  also  aald  that  Cockey  v.  Leis- 
ter only  decided  that  an  attachment  laid  In  the' 
hands  ot  a  trustee  before  hla  Onal  accounllnjc 
would  not  be  effective  In  tbe  sense  ot  subject- 
ing the  fund  to  condemnation  betoi«  that  time. 

So,  where  certain  land  was  sold  on  partition 
among  tbe  helra.  and  the  trustee  was  garnished 
aa  the  debtor  ot  one  ot  them,  but  the  accounla 
of  the  auditor  ascertaining  the  distributive 
share  of  the  defendant  had  not  been  ratlfled.  I' 
was  held.  In  equity,  that  the  court  below  sbould 
have  suspended  the  distribution  ot  Ibe  shsre  of 
Ibe  defendant  to  sllow  the  attscblng  creditor 
to  obtain  a  Judgment  In  condemnation.  Early 
V.  Dorse  tt.  43  Md.  4S2. 

In  Coffleld  v.  Colttns.  2IS  N.  C.  (4  Ired.  L.) 
4S0.  the  garnishee  aaswered  (bat  a  d^tor  of 
Ihi!  principal  defendants  hod  assigned  to  him  Id 
trust  all  bis  property  to  pay  tbe  debt  to  the 
defeudaata,  with  othera:  that  tbe  moneys  le- 
reived  by  him  on  the  sale  of  the  property  up  to 
the  time  of  tbe  answer  bad  not  been  ennngh  to 
pay  all  tbe  debts,  but  that  he  held  obligations 
not  -yet  due.  and  uncollected,  from  which 
further  amounts  applicable  to  tbe  payment  ol 
the  detendsnta'  debt  might  be  expected,  but  that 
It  could  not  he  ascertained  wbat  the  amouuts 
would  be  until  the  complete  aetllement  ot  Ihe 
estate  ot  his  assignor:  and  he  maintained  that 
as  he  lield,  merely  ns  trustee,  only  whatever 
smounU,  now  unascertained,  might  come  to  hla 
bands,  he  nas  not  to  be  garnished  therefor. 
It  was  held  thai  since  the  principal  detendanla 
could  Dot  maintain  an  action  at  law  acalnrt 
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tfae  Bkroiibee  to  recover  tbe  amount,  their  cred- 
itor* could  nut  be  In  aaj  better  position.  Tbe 
cnly  Ndreaa  ot  the  principal  defendants  would 
be  Id  a  court  of  equity  wliere  all  tbe  persona 
bterested  would  be  before  tbe  court  and  their 
IntertMa  properlj  protected.  {Compare  the 
canea  of  aurplua  on  aulKnments  tor  credltore, 
npra,  IV,  b,  9.) 


Tl.  DIttrlbmUBC 


t  and  rrBfrluory  Itgaciet, 


The  qaealluo  at  enmlshnient  of  executors  and 
admin  I  St  re  tors,  Eenerallr.  has  beett  treated  In 
«  note  to  Uudson  t.  Wllber  (MIcb.)  4T  L.  B.  A. 
34S. 

Ii  U  to  be  Doled  that  speclBc  legacies  are  not 
wlthlQ  the  scope  of  the  present  note,  since  thef 
are  not  unliquidated  claims,  although  tbe 
ainouut  flnsllT  to  be  realised  from  them  may  be 
uncertain  otvine  to  the  fact  of  there  not  being 
CDoagb  assets  of  the  estate  to  satisfy  them 
mtter  payment  uf  the  debts  and  prior  legacies. 

In  tbe  absence  of  ttacutes,  which  are  now  gen- 
eral. Including  within  tbe  reach  of  the  process 
at  gnrolsbincnt  claims  agslniC  executors  and 
admlDlBCrators.  whether  debts,  legacies,  or  dls- 
tclbntiie  shares,  such  persons  hare  aiways  been 
exempt  from  liability  as  garnishees  before  set- 
tlement of  the  estate  or  order  of  dlsCrlbotloa. 
Blllott  T.  Newby.  »  N.  C.  (2  Hawks)  21,  Is  an 
example  of  tlie  mle.  There  a  dlstrlbutlre  share 
could  ual  be  coudemned  In  garnishment  before 
tbe  setUement  of  the  eatnle,  since  a  court  of 
mpetent  to  tnfce  sn  sccount  of  thi 


■   of    I 


terms,  etc.,  as  If  the  distributee  himself 
brought  the  action,  ejid  It  was  not  possible  for 
tbe  coon  to  order  condemnation  sllhough  hotb 
dIatrlbutlTe  sbares  and  leeaclea  are  claims  or 
rlgbts  at  law. 

Bo.  Id  the  csm  of  an  attachment  In  equity 
fonder  N.  C.  Her.  Code.  chap.  T,  |  20)  Intended 
to  reocb  and  subject  to  tbe  payment  of  a  non- 
naldent  defeadaiit's  debt  tbe  dlstrlbntlre  share 
of  his  wife  which  was  stDl  lu  the  bands  of  the 
admin  Is  tru  tor  and  apparently  unaacertaltked.  a 

tbe  prejudice  of  the  wife,  and  subject  her  Inter- 
ent  to  the  attachment.  Mclean  t.  Md'hanl 
(ISeO)  SI)  N.  C.  (d  Jones  l^.)  IS.  To  tbe  same 
effect  is  YouuK  T.  Yonuft.  2  Hill  L.  425.  where 
s  held  Ibnt  there  was  do  Jorlsdlctloa  la  tbe 


mtirt   by   whilb   the  credlto 
could  be  mnde  parties 


d  It  might  s 


Roth,  D.  &  Co.  V.  Hotard.  31  Ijb.  Add.  194. 
In  Id  accord.  There  the  executor  answered  that 
tbe  estate  of  which  an  undivided  portion  wiia 
4ne  to  the  defendant  was  still  In  course  of  nd- 
ministration,  the  debts  nnd  expenses  being  un- 
■Bcertslned.  It  was  held  that  the  executor  of 
the  deceased  and  the  creditors  of  one  heir  have 
■o  authority  to  ascertsln  the  amount  to  be 
turned  o*er  to  that  heir  In  a  proceeding  In 
wtaleb  tbe  other  heirs  are  not  parties,  nnd  that 
tfae  executor  could  not  he  charged  until  the 
debts  and  legacies  were  paid  and  the  estate  was 
■ettled;  and  oven  upon  a  later  answer  of  the 
■ame  executor  (32  ia.  Add.  280)  that  he  held 
properly  ot  rbe  succeaslon  auSlclPUt  to  pay  the 
debts,  legscles.  and  charges,  and  Itant  the  de- 
fendant would  be  entitled  to  one  tenth  of  the 
realdne.  It  was  held  that  n  Judgment  for  a  ape- 
dflc  sum  could  not  be  rendered. 

Bo.  trbere  a  garnishee  was  made  a  party  de- 
fendant to  tbe  plalntllTs  petition,  wtilcb  allied 
that  be  had  In  his  hands  a  large  amount  of 
money  owing  to  tbe  prluclpnl  debtor  aod  other 
Iielrs,  sod  Ibat  tbe  debtor's  abara  of  that  fund 


was  more  than  BuDclent  to  satisfy  the  plalD- 
tirr's  debt,  aDd  tbe  gsmlshee  later  qualllled  ea 
administrator  of  tbe  deredCDt,  It  was  held  that 
tbe  order  of  the  court,  that  tlie  plaintiff's  debts 
should  be  paid  out  of  tbe  assets  In  the  admlula- 
trator'E  bands,  was  error,  since  tbe  plalnlltr 
could  subject  only  the  debtor's  Interest  alter 
tbe  payment  of  debts,  and  whether  there  were 
any  debts  did  Dot  appear.  BeaveD  T.  Benveo 
(168S)  T  Ky.  L.  Rep.  3e:i. 

But  although  an  executor  or  administrator  Is 
not  liable  as  garnishee  before  a  decree  of  dis- 
tribution lu  the  probate  court  for  the  aum  due 
■  distributee  (Ka  Slme,  Myrlck  rrob.  ICal.) 
100;  Crownover  t.  Bunburg,  2  III.  App.  102). 


after 


of  dlsti 


lutloi 


the  a< 


and  until  m 
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trntor  may  be  garnished.  Re  Nerac.  35  Cat. 
392.  [|5  Am.  Dec.  Ill ;  Fltcbett  T.  Dolbee,  X 
Uarr.  (Del.)  267:  Bartell  t.  Bauman.  12  IlL 
App.  430 :  Harrington  V.  Ia  Rocqne,  13  Or. 
344.  10  I-ac.  408. 

Tbe  same  rule  sppUea  In  Kansas.  In  Nelson 
T-  Uiull  11002:  Kan.)  68  I'ac.  SIT,  It  was  held 
that  the  Kansas  statute  (Oen.  Btat.  1001,  f 
4S34.  providing  that  any  creditor  shall  be  en- 
titled to  garnishment  "against  any  person," 
etc.)  waa  token  Terbatlm  from  the  Wisconsin 
Bta^ute:  and  the  supreme  court  In  that  state 
Id  J.  I.  Case  Threshing  Uach.  Co.  t.  Miracle, 
S4  Wis.  20o,  11  N.  W.  BRO.  decided  that  the  ex- 
ecutor or  administrator  was  not  so  liable:  and 
that  thia  coustnictlon.  made  before  tbe  sdop- 
tlon  of  the  statute  In  Kansas,  controlled  It  In 
Kansap  after  the  adoption.  / 

permltllnp  fbe  a' 
---    dlstrlbntli 
to  hold  t 
r«st  of  the  defendant 
wife   In   ber   ancestor's  estate   before   distribu- 
tion and  asccrCalDment  of  iht  Interest,  a  decree 
of  distribution   was  iDdlspentabte  to  any  right 
whatever  sgslnst   tbe  admlnlattator. 
■iB  extent  o(  tbe  wKtfa 
interest  was  not  aswrtslned,  since  there  might 
bave  been   advances  to   the   heir  or  she  might 
have    been    otberwlae    Indebted    to    tbe    estste. 
Short  V.  Moore  (IS^S)  10  Vt.  448. 

Soriano  V-  Coudert  (1890)  28  Misc.  OTT.  6» 
N-  Y.  Supp.  1004,  was  an  action  brought  by  a 
sheriff  with  tbe  plaintiff  In  an  attachment  suit. 
In  Bid  of  the  attachment,  wblch  was  served 
upon  the  ancillary  administrator  and  the  at- 
torneys of  the  Istber  of  tbe  defendant,  to  reach 
"the  undivided  iDterest  In  all  the  personal  prop- 
erty within  the  state"  formerly  of  tbe  defend- 
ant's father,  a  cltlxen  of  France ;  but  It  was  not 
ellCKed  that  the  administration  of  tbe  estate 
bad  been  nnlshed.  or  tbat  the  undivided  Inter, 
est  bad  been  llriuldated,  or  tbat  any  decree  of 
distribution  bad  been  made:  it  was  held  tbat 
the  action  was  not  maintainable:  there  waa 
no  evidence  of  proceedings  to  Bx  the  share,  It 
any.  of  the  defendant  In  the  eslatc  of  hia 
father,  and  the  extent  of  hIa  ultimate  interest 
could  only  be  determined  by  the  courts  of 
France:  and.  although  the  ancillary  adminis- 
trator In  New  YoiIe  bad  property  of  decedent 
apparently  free  from  debts.  In  amount  moi'e 
than  suHlcient  to  cover  the  claim  of  the  plsln- 
tlffs  against  the  defendsnt.  If  the  latter  shoold 
establlsb  his  right  to  the  sbare  which  be  claimed 

advance  bow  fur  that  share  might  be  diminished 
upon  the  accounting  required  by  the  Ftench 
law.  by  the  provisions  of  which  tbe  smonnt  of 
advances  must  be  deducted  from  (be  dlfltrlbutlve 
share,  and  for  all  tbat  appeared  the  shara  af 
tbe  defendant  might  be  entirely  consumed. 

SubntBDtiHiiy  tbe  ssme  questions  were  decided 
In  a  special  proceeding  {Re  Dunn.  39  App.  Dlv. 
510,  6T  N.  r.  Supp.  444)  where  the  same  cred- 


TUUS  SUPBBHE  COVKT. 


Mat. 


Hot  at  IbQ  dlatrlbaCes  umucceafullr  Mngbt 
to  compeJ  tbe  ■ndllnrr  admLnlatntor  to  ac- 
count llie  claim  of  thr  dlitrlbotee  being  dls- 
pDtcd  by  tbe  other  next  ol  kin. 

And  wbere  an  uc«rtalned  d«bt,  R  legacy,  waa 
oved   by  an   executor   and   trustee,    br   hla   ac- 


evldeno 


0  the  ei 


the  children  ot  the  defendaot,  vba  vaa  their 
admin  la  tratnr  and  lole  dlalrlbutee  and  heir. 
and  the  dPfendaDt  bad  no  aciMuntlng  or  aettle- 
menl  ot  tbe  eaUitea. — upon  a  Judgment  againat 
Ibc  defendunt  Indlvlduall;  an  attachment  exe- 
entloQ  iras  Issued  agalnal  (be  lemcr  debt  to  (be 
elilldi'en.  and  It  waa  aaked  that  judsment  be 
rendered  against  the  (wmlabee  executor  tor  the 
amount  ot  the  unknown  aurplas  vhlch  would 
be  due  (be  defendant  IndlvlduallT  from  tbe  de- 
fendant aa  HdmlDlBtrntor.  after  the  payment  of 
tbe  debta  of  hla  children  and  tbe  aeltlement  of 
their  estates  ;  but  It  waa  held  that  tbe  debt  was 
not  altacbuble:  Judgment  on  an  attachment  ex- 
ecution la  that  tbe  debt  altarbed  aball  be  sold. 
ur  lo  mach  thereof  aa  will  satlafy  tbe  debt  soed 
upon,  and  the  iQtereit  of  the  dlatrlbulea  iB'only 
Id  tbe  aurpUts  wblch  rcmalna  after  aatlafylng 
tbe  debts  of  the  deceased ;  but  that  balance 
could  not  be  aicerlalned  until  the  administrator 
bad  settled  the  account,  uid  no  purchaser cc^n Id 
be  found  for  an  Interest  ao  uncertain,  so  tbat  a 
sale  would  be  unjuit  to  the  dlalrlbi 


.  RalBt 
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Crearr  t.  Topper  11849)  10  Fa.  419, 

liar  case,  also  of  attachment  execution,  decided 

upon  the  aulhorltj  of  Bank  ot  Chester  r.  Bal- 

But  by  tbe  Pennsylranla  atatnle  (act  of  July 
27,  1S42)  legacies  and  dlalrlbutlre  abarea  are 
subject  to  foreign  attachment ;  and  BInnlckaon 
T.  1'ulnter.  S2  Fa.  31)4.  decides  that  the  statute 
.applies  even  before  any  settlement  of  tbe  estate, 
.and  tbat  It  Is  In  the  power  of  tbe  court  to  mold 
the  Judgment  ngHlnat  the  executor  or  adminis- 
trator Into  such  farm  that  no  Injustice  shall  be 
done  to  anyone. 

So,  I.orenz  t.  King.  .IS  Pa,  93.  decides  that  a 
lexaey  or  distributive  sbnre  la  subject  to  nttach- 

catc  of  decedent,  where  aaaeta  are  admitted  by 
the  representative:  and  that,  where  there  are 
ample  funds  In  the  hands  of  (he  executor  to  pay 
a  legacy  after  tbe  discharge  of  nil  debta  due  by 
tbe  ealate,  there  la  no  practical  dllDculty  In  aat- 
lafylna  an  attai-blng  creditor  so  far  aa  the 
amount  of  (he  beijuest  extends:  the  only  dlffl- 
culty  occuiB  where  either  the  funds  are  not  in 
Ibe  hands  of  the  executor,  or  it  la  nncerlala 
whether  they  will  not  be  required  to  piiy  debts 
of  the  tea  til  tor. 

In  .^tabuma.  alao.  the  rule  has  been  changed 
by  alatute.  So.  Moore  T.  Blainlon,  22  Ala,  8.11. 
holds  (under  |  !.'^ll)  ot  the  Code,  providing  thai 
exiTutors  and  administrators  could  be  gar- 
nished for  debts  due  Icasteos  and  distributees, 
but  prohibiting  Judgment  against  them  until 
eighteen  months  from  qunllllcation)  that  (hey 
might  be  garnlnhed  In  the  llrst  six  months. 
Tbis  cbsnges  the  old  rule  laid  down  In  I'rea- 
nnll  V.  Mabry,  a  Port.  (Ala.)  10^,  and  Hook  v. 
KInc.  15  Aln.  SO.  In  the  last  case,  against  gar- 
nlslinicut  of  such  offlcers  the  practlrnl  renBona 
are  given  that  the  debts  are  ntlll  to  be  paid:  n 
will  might  be  established  In  the  ease  of  giunlsh- 

exerulor  the  will  migh't  be  set  aside;  and 
DOstbumouB  children  might  be  bom. 

A  similar  change  hns  been  made  In  Georgia, 
A  defendajit  was  Insolrent,  and  was  adminis- 
trator ot  an  estate  In  which  be  owned  a  dlatrlb- 
ntlye  share,  and  s  judgment  creditor  sued  out 
a  writ  of  garnishment  and  aerveil  It  upon  (he 
.  defendant  as  admlnlatrator,  and,  under  tbe 
GU  L.  R.  A. 


prorlalon  ot  the  CMI  Code,  H  i7H.  4733,  tor 
the  garnishment  of  an  executor  or  administra- 
tor, by  whlr/b,  when  the  defendant  la  Insolrent 
or  a  uDnresldent,  and  the  estate  In  which  tbe 
defendant  la  entitled  to  a  dlstrlbutlTe  atiare  la 
Bulllclently  ndmlnlateml  so  that  the  executor  or 
administrator  may  safely  anawer  upon  the  gar- 
nishment, as  to  whether  the  defendant  la  en- 
titled to  anything  therefrom,  it  was  held  that 
the  tact  that  the  defendant  was  also  the  gar- 
nishee did  not  Interfere  with  the  garnishment, 
and  that  be  was  liable  as  garnishee  to  the 
plaintiff,  lirown  v.  Wiley  (ISSIO)  107  Ga.  S3, 
32  S.  i-:.  905.  This  changes  tbe  rule  laid  down 
In  Bridges  v.  North,  22  Ga.  52.  In  cases  where 
Ihe  defendant  Is  Insolrent  or  a  nonresident. 
There  the  garnishees,  executors,  answered  that 
tbe  debtor  was  a  legatee  ot  (he  estate,  but  tlMt 
they  did  not  know  wbelber  they  were  Indebted 
to  him.  and  were  discharged. 

And  the  Interest  ot  a  wife  In  tbe  eatate  ot 
her  father  In  Ihe  hnnds  ot  the  admlnlatrator, 
though  uunsi'crtalned  at  tbe  time  of  the  com- 
mencement of  tlie  attachment  proceedings,  was 
held  subject  to  foreign  attachment  aa  the  debt 
of  her  nonresident  husband.  In  Vance  t.  Mc- 
Laugbllu.  8  Gratt.  28Q :  but,  the  hualiand  dylnc 


And 


terest  ot  the  creditor  died  with  h 

Her.   Stat, 
■ubjevtlng    tn    attachment    tbe 


1843,  .  ...,_,  ..._.  _ 
"goods,  chattels,  rights,  crcdl 
effects"  ot  nonrealdenia,  (he  un 
tribiitlve  shares  in  the  hands  of  an  executor  are 
■■effocta."  liable  to  garnishment.  But  "here  the 
order  ot  the  court  la  not  lo  have  effect  nntll 
the  eatate  Is  fnllj  and  Anally  settled  :  and  It 
cannot  In  any  respect  Interfere  with  the  duties 
ot  the  executor  In  paying  debta  and  equalizing 
distributive  abarea."  Stratton  v.  Ham,  8  Ind. 
84.  a5  Am.  Dec.  754.  Followed  In  Blmonds  T. 
Ilarrls  (]lig4)  U2  Ind.  505. 

So,  under  tbs  Iowa  Code,  |  29T6.  providing 
that  an  executor  may  t>e  gamlabed  "for  money 
due  from  the  decedent  to  the  defendant."  It  la 
held  tbat  the  alatule  waa  Intended  to  giTe  tbe 
right  tn  garnish  nn  e.^ecutor  before  an  order  bad 
been  made  for  payment  or  distribution,  since  at 
Ihe  common  law  an  executor  or  admin  Is  Ira  tor 

and  ibcretore  that  the  executor  could  l>e  gar- 
nished as  tor  "money  due  from  the  decedent  to 
the  detendanf  for  a  legai'i  or  distributive 
share,  before  settlement  of  tbe  estate.  Boyer 
V.  IlawkluB  (1892)  8C  Iowa.  40,  o2  N.  W.  HjO. 
So,  Sampsell  v.  Sampsell  (1809)  17  Ohio 
C.    C.    4^0.     under    Ohio    Kev.   Stat,   f)    .'>530, 


eclded 


the  will  annexed  may  be  garn 
aa  to  such  u  refldnary  legncy  before  any  settle- 
ment of  Ihe  estate,  and  the  gnmlshmenl  will 
bind  Ihe  legacy  tor  the  payment  ot  Ihe  plain- 
Llll's  claim  until  od  nnal  settlement  there  shall 
lie  funds  Id  tbe  hands  of  tbe  executor  or  ad- 
mlnlHtrstor  to  pny  II:  and  so  expressly  over- 
ruled Henlly  v.  Strftlbeis  (1880)  8  Ohio  Dec. 
Ileprlnt.  44.  lo  (he  effect  that  before  an  order 
of  disirllmtion  there  Is  no  gamlshable  Indebt- 
edness from  the  admlnlatrator  to  the  defendant. 
And  where.  In  New  Hampshire,  the  residue  of 
an  L-slate  wa^  (o  be  paid  to  the  defendant  la 
(en  equal  parts  annmilly  by  (he  executors  aa 
trustees,  and  Ibc  disclosure  ndmltled  thai  their 
nccount  had  nt  the  time  been  duly  sellled  witb 
the  Judge  of  prohnle.  but  (he  (en  years  had  not 
expired,  it  was  decided  that  only  ao  much  eould 
be  held  upon  the  trustee  process  as  was  due 
nnd  payable  st  Ihe  time  when  tbe  plalnlljf  took 
his  Jinlgment  against  the  truateea.  and  tbe 
plnlutirr  might,  at  his  opUnn,  take  htn  JudK- 
ment  or  execution  against  tbe  trualees  either 
at  once  or  wait  nndl  tbe  entire  sum  grew  dna. 
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Palmer  i.  Nojet  (18M)  45  N.  H.  1T4.  Id  tbia 
vaae  the  ..-oart  aald  Chat  It  wsi  the  practice  to 
mminan  indlvldunls  as  trusted  wheD  It  It  dd- 
certaiu  whether  they  vflli  be  chargeable  or  Dot, 
nnd  when,  aa  the  facta  eilat  at  the  time  o(  the 
■ervlcef  tlier  could  not  he  charged,  to  have  the 
■clIoQ  continued  until  mir-h  time  as  the  Uabllltj' 
ot  the  trustee  to  the  principal  defendant  la  de- 
termined, and  then  to  lake  hia  dIacJosvire,  and, 
U  chareeable,  to  hold  the  amouat  tlius  due. 

SImllaiH;,  In  Maine,  an  executor  ol  aji  estate 
la  chargeablo  as  trustee  of  a  residuary  legatee. 
Blthough  U  Is  DDcertalD  whether  there  will  be 
any  residue,  nnd  the  cane  will  be  coullnned  until 
the  eacate  Is  so  fur  settled  ns  to  aaoertain  the 
amount  of  the  residue,  and  the  executor  will 
bt  required  to  make  further  dlscloaure  showing 
the  facta  when  ascertained.  Cutter  r.  Perkins. 
47  Me.  Q5T. 

The  iirartlce  la  similar  In  Maaisctiusetts.  A 
trustee,  the  administrator  of  an  Intestate  es- 
tate, aaswered  that  after  dlscharglnR  all  the 
llabllltlea  of  the  eatate  there  would  he  a  aur- 
pluE  for  dlatrlhutloD,  but  the  eatate  bad  not 
been  settled ;  he  wss  chargeable  (under  Bev. 
8tat.  cbap.  lOO,  I  62)  as  lo  a  distributive  share, 
although  the  amount  of  It  whs  nacsrlaln,  and 
the  case  would  be  continued  antll  aulBclent  op- 
portunity had  bem  given  to  settle  the  account 
of  the  admin  I  at  rot  or  and  obCnln  a  decree  of  dls- 
irlbnlloD.  The  court  ssld,  howeTer,  that,  cren 
If  the  administrator  had  not  admitted  that 
there  would  be  a  aurplus,  be  would  be  cbarge- 
abte  In  the  same  way.  In  accord  are  llolbrook 
\.  Waters.  10  rick.  354,  and  Strong  y.  Bmltb.  1 
Met.   4TS. 

So.  Hechanlcs'  Bkt.  Eaok  v.  Wnlte.  ISOHaM. 
234.  22  N.  U.  SIS,  decides  that  the  dlstrlbnCIve 
share  of  an  Intestate  minor's  estate  Is  attach- 
able by  trustee  process  as  sooD  as  the  admlnla- 
trator  baa  gunimed  aa  mcb  and  while  the  prop- 
erty of  the  estate  Is  still  In  the  hands  of  the 
IntanC's  guardian ;  the  proceeding  being  con- 
llnoed  aa  In  the  preceding  cases. 

But  where  [t  veM  sought  to  charge  an  admln- 
latnLtor  ns  trustee  on  account  of  a  dlstrlbntUc 
share  ot  bd  heir  at  law  of  the  Intestate  In  a 
snm  of  money  to  be  received  from  a  sale  of 
real  estate  to  pay  debts,  but  the  license  ob- 
tained by  the  administrator  tn 
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to  sell  the  whole  or  any  part  of  the  real  estate. 
In  hIa  dlKcnttlon.  and  at  (he  time  of  the  service 
ot  the  trustee  process  the  sale  bad  not  been 
made.  It  was  held  that  the  administrator  was 
not  clionteable  as  truatee,  since  It  was  contin- 
gent whether  there  would  ever  be  any  sale,  and 
it  (here  were,  It  was  contingent  whether  the 
■mount  of  real  estate  sold  would  be  more  tban 
enough  to  pay  the  dehta.  Beveratock  v.  Brown, 
157  Mass.  GB5.  32  N.  E.  901. 

And  in  a  Tenneasee  case  where  a  bill  In 
equity  was  brought  to  attach  and  bold  anhject 
to  the  compla-'nant's  debt  the  Interest  of  the  de- 
fendant In  the  estate  of  hla  father,  who  before 
lUa  death  hsd  ni:ide  advancements  to  the  de- 
fendant, and  paid  certain  of  his  debts,  the 
amount  ot  which,  however,  was  uncertain  and 
disputed.  It  was  held  Chat  the  amounts  paid  to 
or  for  the  defendant  by  the  Intestate  must  be 
accounted  for  before  the  complainant  could 
reach  any  part  ot  the  eatate.  Johnoou  t.  Uoylc 
(18D»)  3  Head.  SS. 

On  Bomewliat  similar  principles,  where  the 
plalutiZ  broagbt  an  action  against  hla  di 
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Applied  to  the  payment  ot  his  debt, 
(round  ol  the  debtor's  iDsolvency,  his  fees  sod 
commlsslona.  which  had  not  been  ailowed  by 
the  probate  court,  ajid  Judgment  was  rendered 
for  the  plaintiff  and  a  receiver  was  appointed, 
59L.  R.  A. 


did  not  come  within  the  rule  that  the  n 
In  order  to  be  attachable,  muat  be  due  or  about 
to  become  due  subject  to  no  ottier  condition 
than  the  lapse  o(  time :  the  executor  might  not 
■  * ■     ■  rovlded  by  law 


be  entitled  to  the  i 


his  final  settlement, 
ministration  be  might  be  deprived  of  compensa- 
tion: and  to  permit  such  an  attachment  would 
etbbarraas  the  settlement  ot  estates,  Interfeiv 
with  ths  jurisdiction  of  the  probata  court,  and 
Incur  cwiSlct  with  the  Jurladlctlon  of  the  court 
granting  the  attachment.  Overtnrf  T.  Qerlach 
(1900)  62  Ohio  St.  1ST,  GO  N.  K.  BSS. 

And  where  Judgment  creditors  of  an  heir  gar- 
nished persons  holding  aa  agenta  a  certain  aum 
of  money,  being  the  proceeds  of  the  asJe  ot 
property  of  the  judgment  debtor's  father,  and 
produced  evidence  In  the  garnlabmeat  action 
tending  to  show  that  the  father  owed  no  debts 
at  tbe  time  of  his  death,  hut  not  showing  posi- 
tively that  there  was  no  admlnlatmtlon  Of  hla 
estate,  or  that  he  died  intestate,  or  that  tbe 
defendant  was  the  only  belr,  this  was  not  sufB- 
clent  to  sustain  the  garnishment,  under  the  set- 
tled rule  that  the  belr  cannot  sue  and  recover 
property  of  the  estate  without  alleging  and 
proving  Ibnt  there  Is  no  sdmlnlstrstlon  of  the 
estate,  and  tbot  there  la  no  necessity  for  such 
administration:  since  the  garnishing  creditor 
tias  no  right,  superior  to  that  of  bis  debtor,  to 
entitle  him  to  recover  In  gamlahment.  Trne- 
heart  v.  Savings  &  Loan  Co.  (lUOl;  Tei.  Civ. 
App.)  94  8.  W.  10U3. 

vnHtuUated 


have  a  right  to  make  a 
determined  In  amount,  by  way  of  sel-olT  or  re- 
coupment. It  would  aeeui  that  the  reasonsble 
rule  would  be,  either  to  prohibit  tbe  garnish- 
ment  when  the  uncertain  claim  cannot  be  adju- 
dicated In  a  gantlshment  proceeding,  or  to  givo 
the  garnishee  as  lo  such  coDnterclslms  precise- 
ly the  nme  rlgbls  against -the  plaintiff  that  he 
would  bare  against  the  defendant:  for  It  la  a 
general  rule  that  tlie  garnishing  creditor  sboald 
have  no  greater  Fights  than  his  debtor  wonld 
havi!  Bgalnat  the  garnishee.  But  the  declalona 
vary  In  this  regard. 

Bo.  where  a  defendant  leased  a  house  to  the 
trustee  with  rovenant  to  tierform  certain  thlnga, 
which  be  failed  to  do,  whereby  tlie  trustee  sus- 
tained damage  the  amount  tyt  which  was  not 
yet  determined.  It  was  held  that  for  this  rea- 
son Ibe  defendont'B  claim  against  the  trustee 
must  be  regarded  as  one  for  unliquidated  dam- 
ans, and  hence  that  It  could  not  be  reached  by 
the  tnialec  proccas.  Kostman  v.  Thayer,  60 
N.  H.  B75. 

And  where  tbe  gamlBbee  snswared  that  ttie 
derendant  held  hla  note  for  11,200.  and  that  hs 
bad  a  set-off  to  thia,  tbe  amount  of  which  could 
not  be  determined  without  a  settlement,  be 
coidd  not  on  this  onawer  be  subjected  to  jndg- 
Dient  for  tbe  tl.200,  lens  the  amount  of  tbe  set- 
off.    Allen  V.  Uorgsn.  1  Stew.  (Ala.)  S. 

But  where  a  trustee  had  become  hail  In  a 
civil  action  for  the  defendant,  and  by  the  ar. 
rangemcDt  between  them  the  defendant  was  to 
work  for  the  truslee.  and  his  wages  were  to  re- 
main in  tbe  trustee's  handa  to  Indemnify  blm 
for  his  liability.  It  waa  held  that  the  truatee 
must  be  allowed  to  aeC  off  the  amount  for  which 
be  might  be  charged  on  bis  contingent  llablUtJ 
BB  b<tli.     \Vhlt«  V.  Richardson.  12  N.  B.  93. 

rastee  wbo  was  surety  for  tb* 
a  Bccounttng  tor  and  paying  t* 
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Ilia  emplo^r  mil  mooera  which  be  ■bonld  re- 
ceiTD  tor  It,  and  Vitb  vbpm  the  drtendiuit  left 
a  nim  ol  moaer.  and  tben  abaciiDilad,  wbta  It 
waa  found  tbal  he  bad  become  ip  arreara  to  hia 
«inpJoypr  Ln  a  aiim  f^rcatar  than  the  amount  de- 
posited n-Db  tbe  I  run  lee.  waa  dlachariwd,  alnce 
be  WBn  entitled  to  a  set-off  axalnat  tbe  defend- 
ant of  b!a  larger  claim  (or  relmburaemenl:  upon 
hla  rDDtlngent  llabllJI;  aa  suretT  for  tbe  de- 
feadont  Boaton  &  M.  R.  Co.  t.  OIlTer,  32  N. 
H.  1T3. 

Tbe  aame  principle  Kovems  the  eaae  at  Doyle 
V.  Gray,  110  llaaa.  206,  wbere  a  contractor 
-abandoned  bla  contract  Wore  completion  of  the 
work,  and  bo  occaaloned  damages  to  hlB  employ- 
er greater  In  amonnt  than  tbe  aum  due  blm  on 
tbe  contract;  tbe  employer  waa  not  chargeable 
aa  bla  truBtac,  aJnce  in  an  action  by  the  con- 
tractor the  employer  nonld  have  the  right  to 
recoup  biB  daomgea,  and  the  contractor'a  cred- 
itor bad  no  greater  right  tlian  the  contractor. 

And  where  a  trualee,  before  the  KrTica  of 
procepB  upon  It,  had  aaalgued  to  another  a  claim 
again  at  the  principal  defendant  in  a  much 
larger  aum  than  the  defendant's  claim,  by 
irhlch  aaslgnment  the  aaalgaee  agreed  to  hold 
the  claim  tor  tbe  Joint  beneSt  of  both  parties 
so  that  all  beneBU  at  any  time  directly  or  in- 
directly derlTed  from  the  claim  should  Inure  to 
them  Jointly,  it  wa«  held  that  the  trustee  could 
•et  olT  tbia  claim  againat  the  debt  due  the  prin- 
cipal defendant,  since  Che  only  party  wbo  could 
object  to  Ibe  setting  off  of  tbe  claim  to  the  ben- 
eflt  or  which  tbf  trustee  and  hla  aaalgnee  were 
equitably  entitled  would  be  the  aaalgnee,  which 
wss  prevented  from  doing  so  by  Its  agreement : 
althongh  It  was  eom:eded  that  at  common  law 
tbe  ownerabip  of  a  cboae  in  action  cannot  be  so 
divided  that  each  owner  msy  die  hia  undivided 
■hare  In  set-off.  Nutter  T.  Framlngbam  ft  L. 
R.  Co.  1,S2  Moaa.  427. 

So,  even  under  tbe  statute  of  Maine  (Rev. 
atat.  chap,  as,  |  di).  providing  that  tmatees 
may  not  set  off  unliquidated  damages  for 
wrongs  and  Injuriea.  where  the  trustees  dls- 
(Josed  that  the  defendant  undertook  to  work 
one  year  for  them  and  abandoned  bli  contract 
without  Ibelr  consent  and  to  th*lr  great  in- 
jury, and  tbst  there  wus  due  him  at  tbe  time 
of  hla  breach  a  certain  sum  :  and  claimed  that 
the  amount  due  him  would  not  compensate  them 
for  their  damages  from  the  breach. — it  waa  held 
that,  since  in  an  acllou  against  tbe  trustees  by 
tbe  principal  defendant  Ibey  would  unquestion- 
ably be  ■^Dtllled  to  have  their  claim  for  damages 
allowed,  they  could  ni  l  legally  be  placed  In  a 
worse  position  as  trustees:  and  that  If  there 
wei-e  liability  on  the  part  of  the  trustees  It  waa 
for  the  nmiiiint  of  money  earned  by  Ibe  princi- 
pal defendant  less  tbe  damages  cauaed  by  his 
breach  deducted,  not  by  way  ot  set-off.  but  aa 
recoupmetit ;   and   tb< 
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which 
',  62   Me. 
124. 

Dut  where  the  plaintiff  sued  tbe  cashier  of  a 
bank  in  equity  for  the  rescission  of  a  contract 

chase  money  paid,  and  gomiabed  the  baiik  on 
account  of  a  dejic^ll  In  it  belonging  to  the  de- 
fendnnl.  It  nna  held  that  the  bank  could  not 
set  off  against  the  deposit  a  claim  against  the 
defendant  for  unliquidated  damagea  resulting 
from  his  gross  mismanagement  ol  the  alTalra  of 
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claim  it 


ascerliiiiied  and  unllqnldBled.   and  the  aut 
matter   ot   folure   llUgntlon    between    tbe   baji. 
aod  Ita  caahler.  Irvine  v.  Dean  (181)4)  B3  Tenn. 

Ma.  27  8.  w.  «ae. 

Yet,  In  Smith  v.  Boaton,  C-  4  M,  H.  Co.  33 

K.  H.  83T.  wliero  a  nllroad  "     
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tee,  was  Indebted  to  the  defendant,  a  canneet- 
Ing  railroad,  bat  the  defeodant  had  given  tbe 
trustee  severs]  notea  not  yet  dae,  which  the 
trustee  had  Indorsed  and  transferred  to  a  hank 
which  discounted  tbem.  bo  that  the  trustee 
thereby  became  liable  aa  indorser,  and  aongbt 
to  set  up  this  contingent  liability  as  a  defeB*B 
to  the  trustee  proceaa.  It  waa  held  to  be  no  de- 
fenae.  since  demauda.  In  order  to  lie  the  sub- 
ject ot  aet-olT,  muat  be  botb  mutual,  and  due 
and  payable ;  the  trustee  was  under  only  a  con- 
tlngi>nt  liability  upon  its  Indorsement,  which 
might  never  be  n  claim  which  could  be  enforced 
at  law.  In  this  case,  aa  reported,  bowerer, 
there  la  no  mention  or  citation,  in  either  the 
opinion  or  argument,  of  White  v.  Richardaou. 
12  N.  H.  93.  or  Boaton  4  M.  R.  Co.  T.  Oliver,  32 
N.  II.  173.  auiwd. 

But  In  on  action  agalnat  a  gamlabee,  the  por- 
chaaer  ot  goods  to  on  uncertain  amount,  to  be 
manufactured  by  the  principal  defendant  be- 
fore a  certain  date,  upon  tbe  abaudoooient  of 
the  contract  by  the  principal  defendant  before 
that  date,  tbe  garnlabee  waa  allowed  as  dam- 
ages, the  amount  of  which  waa  died  by  ar- 
rangement beta-cen  him  and  the  garnishing  cred- 
itors, ail  tbe  expenaea  Incurred  by  him  In  com- 
pleting the  contract:  but  further  damages 
claimed  by  him  upon  the  trial  ot  the  action,  al- 
leged to  bave  reeulted  from  delay  In  obtaining 
material,  which  was  caused  by  the  attandonment 
of  the  contract  by  the  principal  defendant,  were 
not  alloned,  since  they  were  not  claimed  in  the 
garnishee's  answer,  and  also  because  the  eri- 
dence  tending  to  show  the  damage  wss  too  In- 
definite and  uncertain.  Globe  Milling  Co.  t. 
Boynton.  87  Wis.  610,  GO  N.  W.  132. 

similarly,  where  the  defendant  Indoraed  a 
note  for  collection  to  the  gamlabee.  who  waa 
bla  attorney,  and  tbe  attorney  having  collected 
the  amount  due  claimed  upon  garnishment  a 
lien  on  the  proceeds  for  bis  services,  this  lien, 
although  unliquidated  in  amount,  could  not  dfl- 
feat  the  garnishment.  Trunhey  v.  Crosby,  33 
Ulnn.  434.  23  N.  Vf.  846. 

And  tbe  equltaiile  rule  allowing,  under  ape- 
clal  circumstances,  an  equitable  set-off  to  a 
debt,  although  uollquldsled  In  amount,  hns  been 
applied  In  tbe  cbi«  ot  garnishees.  Where  n 
gamlabee  was  Indebted  to  the  principal  defend- 
ant  In  a  detinlte  and  ascertained  amount,  but 
also   had  a  valid  claim   againat  tbe  defendant 


tor 
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aris- 


ing out  ot  the  breach  of  a  contract  existing  at 
the  time  of  tbe  service  ot  the  gomiebmeat,  it 
waa  bela  that  tbe  gnmlshee,  after  an  order  at 
law  subjecting  the  dellnlte  debt  to  the  claim 
of  the  gamlBblng  creditor,  might  In  equity,  up- 
on Che  ground  IJHt  (he  principal  defendant  was 
■        ■  ildent,   r     ■      '        ■ 
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of  the  unll- 
luldnled  da  ranges  couid  be  ascertained.  And 
n  such  cose  a  court  of  equity  could  itself  aa- 
^ertnln    the   amount    of   the  damages   resulting 


Mill  Co.  V.  St.  I-ouls  Ore  *  Steel  Co.  1H2  V.  8. 
300.  8S  L.  ed.  5fi5.  14  Sup.  Ct.  Rep.  710. 

similarly,  lu  the  case  ot  a  bill  tor  au  equita- 
ble gnrnlshment.  where  Ihe  plaintiff  sought  to 
attach  a  debt  owed  for  various  properties  con- 
veyed, tbe  garnishee  was  held  to  he  entitled  to 
set  off  pro  (inlo  snch  a  claim  for  failure  of 
parts  of  tbe  cnnslderatlon  as  would  be  available 
to  hiDi  ss  ugalQSt  the  defendant,  and  which  be 
might  have  eslnbllsbed  by  proof.  Mowry  ▼. 
Davenport,  >1  Lea.  81. 

Ho.  in  scire  facias  against  a  garnlahee,  aba 
was  permitted  to  show  mlstakeB  made  in  hep 
aetdemeut  with  her  son.  (lie  defendant,  amount- 
ing to  an  equitable  aet-off,  eitual  at  lean. to  tbm 
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irbolt  tunoaot  ot  her  dfbt  to  hlu.  the  court 
■ayiag  th&t  aetlona  of  tbli  nalnre  have  been 
'  tered  murh  In  Ibc  rame  manner  ei  nillB 
incer;.  Fowler  t.  Spelman.  1  Root,  3B». 
,  la  Alabama,  (tun]  lab  men  t  w>a  merely  a 
legal  remedy,  bo  tbat  the  sarolabee  could  not 
«e(  on  an  equitable  demand  agalnat  Ibe  defend- 
ant,  arising  from  hlB  poasesalon  by  transfer, 
without  indorsement  tiom  the  psyee.  of  a  note 
■nade  by  the  defendant.  Lottin  t.  Shackelford. 
IT  Ala.  455:  i^If  *.  KIAlaad.  24  Ala.  2T.'>.  In 
the  later  case  the  fmnilsbpe  answered  that  be 
-would  bave  been  Indebted  to  the  defendant,  but 
that,  before  Ihe  gHrnishoienl  whb  served  upon 
him.  B  third  peraon  had  agreed  to  sell  him  the 
defendant's  note,  the  consideration  tor  which 
wai  to  be  the  amount,  then  unascertained,  of 
the  garnishee's  debt  lo  the  defendant :  but  the 
note  was  aot  transferred  to  bim  until  after  the 
■ervlre.  It  was  held  that  there  was  no  aet-off 
«ilBtlng  at  the  time  of  the  service,  ainee  Ihe  ie- 
«al  title  to  the  note  was  not  In  the  gamlsbee. 
Dud    Judgment    should     have    been    rendered 
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la.«  upon  B  matter  of  practice  goi^med  by  some 
Atty  dirrerlng  stalutea,  when  cases  apparently 
to  Die  name  eSect  are  really- not  necessarily  In 
*ecord  on  account  of  varj-lng  phraseology  In  the 
wrillcn  law  of  ihe  different  Jurisdictions,  it  Is 
INMslble  to  discovi'r  in  the  cases  some  general 
tendencies   as    [o    Ihe    rules    detormlnlog    i 


kinds  of  claimi  nn 
lirondly  eKcluBive  » 
4httt  only  Hui-h  riaii 


blahment.  Tin 
ts  of  law,  such  a) 
a  tie  enforced  In  Ibi 


declBloDB  In  Alabama.  Cailfornla.  Cuiotado,  IKl- 
DOiii.    Mississippi,    Missouri,    Xew    llnirpsbtre. 

North  Carolina,  and  Wisconsin.  ONprri.  II.). 
«Dd  only  legal  cialma  (ns  In  eases  in  Alabama. 
Oallfomla,  Connecticut.  Colorado.  Kngland. 
'ileorgla.     Illinois,     Massachusetts,     Mississippi. 

Mlesoiirl.  Nebraaka.  New  Hampshire.  North 
4!arollna.  Rhode  Island,  Texas.  West  Virglola. 

Wisconsin,  enpra,  V,  a),  are  the  subject  of  gar- 
nisbnicnt :    that 


rally  ( 


e  the  n. 


T.  Wither  [Mich.)  4T  L.  It.  A.  345).  and  offlceri 
^^t  ttip  court,  or  of  the  law.  or  municipal  of- 
flcers  or  corporations,  on  grounds  of  public  pol- 
icy, are  not  subject  to  gajnlshment  process, — 
while  never  general  in  the  sense  of  being  uoi- 
veraally  accepted,  bave  In  meny  inatances  been 
Tsrled.  or  wholly  reversed,  by 


■wrong.  OS  tor  a  bres 
IV.  B).  are  never  the  subject  of  garniahment 
until  reduced  to  debts  by  Ihe  entry  of  Judg- 
ment :  and  the  mere  rendering  of  a  verdict  upon 
-■nch  a  claim  in  suit  does  not  change  Its  char- 
acter as  to  llBbillty  to  garniahment  proceaa. 
This  general  rule  la  ordinarily  put  upon  the 
gftiund  that  a  claim  In  tort  Is  unliquidated  :  but 
It  has  been   held  that  a   verdict   will   liquidate 


As  to  claims  In  damages  tor  tbe  breach  of  a 
detlnlte  contract,  Ihey  are  ordinarily  no  mure 
jtarnldhablc  thiin  claims  In  tort,  being  for 
amouQis  which  ran  be  determined  only  by  (be 
aid  ot  u  Jury  ;  but  In  tbe  tew  cHsea  where  such 
rlalms    do    bot    depend    upon    any     uncertain 

thing.   Is  upon  a  certain   measure  ot  damages 
:  resting  upon  opinion,  they  may  generally 


In  cases  ot  contract  to  pay  an  amount  ot 
money  unknown  at  the  time  of  contract  but  to 
lie  deterulned  by  futnre  events,  the  rule  la. 
roughly,  that  such  a  claim  is  gamlslMbte  It  ths 
contract  itself  contains  a  statement  of  a  atand- 
ard  by  wbich  tbe  amount  to  become  due  may  b« 
easily  determined.  {iSupra,  IV.  b.)  In  some 
BUtea,  aa  in  Now  Hampshire,  when  it  Is  certain 
that  some  amount  will  be  due  under  such  a 
contract,  and  tlie  only  contingency  In  regard  to 
tbe  claim  Is  as  to  Its  amount,  It  Is  subject  to 

bined  with  uncertainty  as  to  wheiher  anything 
will  ever  be  due,  the  contrary  rule  generally 
prevnilB.  Similarly,  when  a  certain  Bum  la  ab- 
solutely due.  but  something  additional  may 
grow  due  later,  this  uncertainty  does  not  pre- 
vent gaj-nlibment  of  the  certalo  amount. 
(Supra,   IV.   b.    1.) 

Where  claims  upon  contracts.  BUch  as  con- 
struction contmcts,  are  subject  to  a  ilen,  they 
are  not  gsmishable  (rnipra.  IX.  b,  2)  ;  and  the 
same  Is  true  ot  claims  wbich  are  uncertain  In 
amount,  owing  to  a  provision  for  a  (orfeltnre  ot 
uncertain  extent  In  case  of  default  in  comply- 
ing with  all  tlie  terms  of  the  contract  (supra, 
IX.  b,  B)  ;  but  where  the  only  unc"rtiilnty  In 
regard  to  such  a  claim  results  from  the  fact 
that  the  amount  to  h^  dne  ia  aobject  to  the 

Ject  lo  the  process.;  but  not  until  the  amount 
has  been  fully  earned,  and  all  cOndTtlona 
precedent  bave  been  performed,  by  the  owner 
of  the  claim,  and  therv  Is  nothing  left  for  him 
to  do  lo  entitle  him  to  the  fund.      (Supra,  IV. 


before  any  adjustment  of  the  amount  to  be  due. 
are  ihe  Biibjeci  of  conflicting  decisions,  the  au- 
Ihorllles  being  rather  evenly  dIMded ;  bat  there 
is  little  question  that  claims  before  proper 
proofs  of  loss  have  been  made  In  aecordancs 
with  the  terms  of  the  polk-y.  pa  well  as  l>efore 
adjustment  ol  the  amount,  are  not  liable  to  gar- 
nishment, unless  tbe  garnlstaed  insurer  has 
wrlved  this  requirement  of  Ihe  policy:  and  if 
Tbe  insurer  still  has  an  option,  not  exercised  at 
the  time  of  gamiahmeal,  to  repair  or  replace 
the  property  Injured  oh  destroyed,  this  Imports 
such  uncertainty  as  ordinarily  to  relieve  the 
t-lalra    from    llabiiKy    to    the    procesa.      (Supra. 

IV.  b.  n.) 

The  surplus  eventually  to  arise  upon  a  con- 
tract of  pledge  (fupra,  IV.  b.  CI.  of  deposit  to 
cover  current  advancen  or  a  contlngeut  liabil- 
ity ISBpra,  IV.  b.  7).  of  chatle!  mortgage  (su- 
pra, IV.  b.  8>.  or  ot  an  asalgnmenl  tor  (he  ben- 
pNt  of  creditom  ((upra,  IV.  b.  9),  may  be  said 
to  be  uHUnlly  nubjeet  to  thla  proceas.  In  the 
cane  of  pledge  this  atatement  ia,  of  couree.  lim- 
ited to  cuses  where  ihe  pledgee  has  a  power  ot 
sale;  In  the  case  ot  deposit.  It  would  seem  that 
tbe  surplus  should  be  garnlsbabte  wben  the  op- 
eration of  the  proceas  will  not  lalerfere  with 
tbe  special  purpose  tor  which  the  deposit  ta 
made :  in  all  Ihese  four  cases  the  tendency  la 
to  allow  garnishment  where  It  Is  clear  that  a 
surplus  wlii  actually  arise :  and  In  some  Juris- 
dlctiona  It  Is  the  practice  to  contln..e  the  gar- 
nishment proceedings  until  tbe  embarrsasing 
contingency  has  been  removed  by  sale,  or  other- 
wlae :  but  Ihe  authoritlefi  are  respectable  In 
number  which  deny  the  applicability  of  the 
proceHs  to  any  such  uncertain  claim. 

And  claims  upon  quantum  meruit  are,  except 
in  a  few  Instances,  not  subject  to  garnlabmeni 
(Kupro,  IV,  b.  10)  ;  and,  even  more  invariably, 
claims  to  support,  until  breach  ot  tbe  contract 
to  support,  are  excluded  from  the  operation  ot 
Ihe  process,  (i^upro,  fV.  b.  11.)  Obllgatlont 
payable  absoluiely.  or  at  tbe  option  of  ths 
payor.  In  pr<verty  other  than  money,  or  evsB 
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In  labor,  aJthoash  Dot  debts,  tiB*e  ret  been 
■ometlmes  beld  to  be  tbe  aobject  at  Karntsh- 
mcDt,  evcD  beTorp  breacb  of  tbe  contract :  bat 
generally  Dot.      (Suprn,  IV.  b,  12.) 

Ilemaiida  nneertaln  merely  from  tbe  fact  that 

anbji^t  to  UDy  matter  of  oiilnlaD.  are  nonettled 
and  unadjusted,  are  Dot  ordluarlly  for  tbat  rea- 
son exempt  rroiiL  tbe  uroccBa.  (Bupra,  IV.  c.) 
Similarly,  unaettled  claims  between  partoera 
tipou  tbe  llrm  accounts  are  not  garDlabable,  tbe 
reaaoD  belntt  primarily  that  to  settle  tbe  &c- 
counta  would  luvolve  an  accoanting  Id  equity; 
UDleaa  tbere  Is  evidence  from  wblcb  It  can  be 
Inferred  tbat  a  bRlnnce  has  been  struck  betveen 
tbe  (leteDdaat  and  Ibe  firm,  or  tbe  defendant 
and  blR  partner.  But  In  tbe  caae  of  carnlah- 
meat  of  the  claJm  or  Interest  of  an  Individual 
partner  In  a  debt  owed  to  bis  Brm.  altbougb  tbe 
dlUloultlea  aeem  to  be  greater  In  number  than 
Id  tbe  simpler  case  of  demands  between  {lart- 
Ders,  (here  are  some  declslona  subjecting  aucb 
■D  Inloreat  to  the  proceas ;  and  where  tbe  fund 
In  question  la  v-lthla  the  control  of  Ibe  court 
It  would  seem  that  there  Is  no  dllBculty.  The 
converae  case  of  a  debt  owed  (0  Ibe  defendant 
by  tbe  Qrm  of  irblcb  the  garnishee  la  a  member 
Is  alBO  subject  to  tbe  rule  excluding  partnership 
claims  front  garnishment.  A  debt  owed  to  a 
nrm  mny  be  garnished  by  a  creditor  of  a  survlv- 
iDg  partner:  bxit  debta  due  to  Individuals  Jolnt- 


rshlp  a 


ordinarily  aubjecl;  to 
a  partnerahlp ;  where  It  appears,  however,  tbat 
tbero  are  do  debts  owed  by  tbe  Indlvlduala 
Jointly,  debts  to  them  are  soraetlmea  subject  to 
gamlsbment  to  satisfy  the  debt  of  one.  (Supra, 
IV.  d.) 

In  tbe  case  of  equitable  claims  generally, 
there  la  genera]  unanimity  In  excluding  tbem 
from  garnlBbuient.  In  tbe  absence  of  statutes 
providing  for  "equitable  garnishment,"  wblch 
la  In  effect  a  dllTerent  remedy.  (Bupra,  V.  a.) 
In  the  case  of  eipreea  tniala.  however,  there  la 
more  divergence  In  tbe  t-nses ;  there  the  deci- 
aloo  depends  primarily  upon  tbe  queatlon 
whether  (be  trustee  bas  discretionary  powers  In 
the  eierclsB  o(  hla  trust.  In  which  case  tbe 
courta  ire  unanimous  In  excluding  tbe  equitable 
claim  of  the  beneBilary  from  proceaa  of  gar- 
nishment to  subject  it  to  payment  of  his  debts. 
If  the  trustee  has  no  such  discretion,  then  tbe 
question  ordinarily  la  whether  tbe  bencflclary 
baa  a  right  of  nction  at  law  agaJnat  the  trustee 
for  bis  claim,  and  If  he  baa.  wbetber  [or  a  cer- 
tain amount :  It  be  baa  a  legal  cauae  of  action 
tor  a  certain  amonnt.  It  la  garnlabable  ;  If  for 
BD  uncertain  amount  only,  generally  not. 
(Bupra.  V.  b.| 

Although  Id  the  abaence  of  statute  any  claim 


again: 
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)t  gamlabable,  whether  llqoldated  or  not,  when 
B  repreaenlative.  upon  gamiahment,  admlta  the 
posaeairion  of  assets  sufllclent  to  pay  tbe  debts 
at  the  estate,  he  is  generally  garnl^able  ae  to 
a  distributive  share  or  residuary  icRacy ;  but 
even  when  he  does  not  admit  tbe  eilstence  of 
■uch  funds  he  Is  often  subject  to  garnishment. 
and  to  avoid  Interference  with  the  administra- 
tion of  the  eatate  It  la  provided  that  the  order 
aabjectlng  such  a  demand  to  garnishment  shall 
not  take  effect  until  the  esute  Is  fully  admin- 
istered, and  the  caae  will  be  continued  until  tbat 
time.     (Supra,  VI. I 

In  cases  where  a  garnlahee  sets  up  In  his  an- 
swer a  counterclaim  unliquidated  In  amount,  by 
way  of  setoff  or  recoupment,  there  are  three 
clflssea  of  dedsions.  In  tbe  Brat  It  la  decided 
that  tbe  unliquidated  set-olT  baa  tbe  effect  of 
rendering  tbe  claim  of  the  principal  defendant 
Itself  uDcectBiD  In  amount  so  as  Dot  to  be  gar- 
I'hBbie :  In  (he  second  elasa,  gBmlabment  Is  not 
60  L.  R.  A. 


allowed  beeaiue  the  unliquidated  eouDtercialna 
la  greater  in  amount  than  the  principal  defend- 
ant's claim  :  and  In  the  third,  garnishment  or 
the  principal  claim  la  allowed,  but  the  unliqui- 
dated set-off  is  not  allowed  against  It.  ae  upon 
the  gcoDDd  tbat  the  set-off  is  tbe  subject  of  fu- 
ture litigation  between  tbe  parties.  And  It 
would  seem  tha.t  an  equitable  aet-off  is  allow- 
able In  au  action  in  equity  against  lisbllily  In 
the  garnlabment  proceedings,  upon  tbe  usual 
grounds  for  tbe  granting  of  such  relief ;  and  In 
the  ^mishtueuL  proceeding  Itself,  an  equitable 
set-off  is  sometimes  allowed,  and  sometimes: 
not,  upon  the  ground  tbat  gamiahment  is  pure- 
ly a  legal  remedy.      ISuiira,  VII. |  I.,  B.  B. 


SUve  PHTLUO. 


.  railroad   t 

to  Its  station 


.  io  aid  the  departure  ot  friend* 
wDo  Bie  to  uecome  passengers  on  Its  can. 
from  assaults  by  persons  lounging  about 
tbe  stations,  although  such  duty  may  exist  a» 
to  the  intending  passengers. 

(October  23,  1902.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Third  Supreme  Judicial  District  to 
review  a  judgment  affirming  e,  judgment  of 
the  District  Court  for  Falls  County  in 
plaintifT'a  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  allegeit 
to  have  been  inflicted  on  plaintiff  while  iu 
defendant'a  passenger  station.     Reversed. 

The  facts  are  statod  in  the  opinion. 

Messrs.  A.  If.  MoOonnlek  and  Frsnk 
Andreirs  for  plaintiff  in  error. 

Messrs.  E.  T.  JoImaoB,  T.  N,  Gr*h*n, 
and  M.  J.  IiewBUyn  for  defendant  in  error. 

Gaiaes,  Ch.  J.,  delivered  the  opinioD  of 

the   court: 

The  following  ia  the  statement  of  this 
case,  together  with  their  conclusions  upon 
the  evidence,  filed  by  the  court  of  civil  ap- 
peals: "This  is  an  action  by  the  appellee, 
Hteve  Phillio,  against  the  railroad  company: 
to  recover  damages  for  injuries  sustained, 
arising  from  the  following  state  ot  'Aicts, 
which  are  as  Bubatantially  alleged  in  his 
petition:     Plaintiff    and    his  wife  went   io 


tbe  depot  of  the  appellant's  road  in  the  ti 
of  Calvert  for  tbe  purpose  of  procuring  a 
ticket  for  his  wife  to  the  town  of  Marlin. 


at  the  time  was  sick  and  in  feeble  c< 
dition.  While  waiting  in  the  waiting  room 
of  the  depot  for  the  train,  and  after  the- 
ticket  had  been  purchased  and  the  baggage 
checked,  tbe  defendant  permitted  one  Allen, 
who  was  Blleged  to  be  a  strong,  active,  and 
robust  white  man,  and  being  in  a  drunken 
and  rowdy  condition,  to  sing  vulgar  and  in- 
decent songs  and  use  vulgar  and   indet^nt 


Note.— 'For  another  ease  in  this  series  as  t» 
liability  of  railroad  company  for  aaaault  on 
person  in  station  bouse,  though  not  a  passenger. 
by  employees  and  strangers,  see  Kronti  *.  Rio 
Qrando  Western  B.  Co.  (Utah)  SO  L.  B.  A.  SST, 
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language  in  the  presence  ot  plaintiff  and  his 
wife,  and,  being  armed  witn  a  pocketknife 
open  in  his  hand,  make  an  unjustiflabte  na- 
aault  upon  the  plaintiff  and  his  wife,  b; 
which  Uie  plaintiff  and  hia  wife  were  great- 
ly intimidated,  caiisiDg  them  to  become 
frightened,  and  causing  plaintiff's  wife  to 
become  very  nervous  and  sick.  There  are 
'  further  allegations  to  the  effect  that  the 
agent  of  the  appellant  at  the  depot  at  that 
time  was  present,  and  witnessed  the  assault 
and  wrongful  conduct  ag  alleged,  inflicted 
upon  the  plaintiff  and  his  wife  by  Allen, 
or  was  in  a  position  to  see  the  same,  and 
that  no  steps  were  taken  by  the  agent  to 
prevent  the  ansauit  or  the  wrongful  conduct 
vomplained  ot.  Upon  trial  of  the  ease  be- 
low, verdict  and  judgment  were  in  favor  of 
tbe  plaintiff  for  the  sum  of  »400.  We  End 
that  the  evidence  in  the  record  substantially 
tiustains  these  averments,  and  the  judg- 
ment and  verdict  tielow  are  supported  by 
the  evidence  found  in  the  record."  The 
court  of  civil  appeals  found  no  error  in  the 
proceedings,  ana  atSrmed  the  judgment  of 
the  trial  court. 

We  are  of  the  opinion  that  the  conclusions 
of  that  court,  in  so  far  as  they  pertain  to 
the  Tight  of  recovery  by  reason  of  the  as- 
aault  upon,  and  insulting  conduct  towards, 
tbe  wife  of  the  plaintiff,  are  correct,  but  do 
not  concur  in  the  proposition  that  the  evi- 
dence showed  any  right  of  action  in  the 
plaintiff  on  account  of  the  outra^  of  Allen 
upon  himself  personally.  The  wife,  having 
entered  the  depot,  and  a  ticket  having  been 
procured  for  her,  became  a  passenger  of  the 
defendant  company,  and  the  duty  devolved 
upon  the  company's  agent  to  protect  her 
against  assault  and  insulting  conduct  on 
the  part  of  third  persons,  provided  he  knew 
of  such  misconduct  or  had  reasonable 
f^ounds  to  anticipate  it.  As  to  the  plain- 
tiff the  case  is  djfferent.  He  went  to  the 
depot  merely  to  assist  his  wife  in  taking  the 
train,  and  with  no  intention  of  becoming  a 
passen^r  himself.  He  was  there  by  the  im- 
plied invitation  of  the  company,  and  was 
not  B.  trespasser.  The  railway  company 
owed  him  the   duty  which  is  owed  by  the 


owners  of  pTOi»erty  to  ^raous  who  ent«r 
upon  it  by  their  invitation,  and  no  more. 
That  duty  is  to  use  ordinary  care  to  sec 
that  the  premises  are  kept  in  a  reasonably 
safe  condition,  so  that  persona  entering 
thereupon  by  invitation  are  not  injured 
thereby.  Hamilton  v.  Texas  d  P.  R.  Oo. 
64  Tex.  251,  63  Am.  Hep.  756;  Texas  d  P. 
R.  Co.  V.  Beat,  06  Tex.  118,  18  S.  W.  224. 
In  the  case  of  LoitUville  d  N.  R.  Co.  v. 
Crank,  lie  Ind.  542,  21  N.  E.  31,  tbe  court 
says :  "The  defendant,  in  contracting  to. 
carry  the  passenger  Kaas  in  his  sick  and 
enfeebled  condition,  contracted  an  obliga- 
tion which  could  only  be  carried  out  by 
Naas  being  carried  upon  the  train  and 
seated  in  the  car.  By  thus  contracting  to 
carry  Naas  as  a  passenger,  it  took  upon  it- 
self the  obligation  of  allowing  him  assist- 
ants to  place  him  upon  the  train  and  scat 
him  in  tbe  car,  nnd  the  compensation  re- 
ceived by  the  defendant  for  conveying  Naa-t 
from  Mt.  Vernon  to  his  destination  included 
as  well  the  right  to  have  assistants  place 
him  in  the  car  as  the  carrying  him  after 
being  so  placed  in  the  car,  and  the  defend- 
ant owed  the  same  obligation  to  hia  assist- 
ants while  necessarily  entering  and  leaving 
the  car  with  Nans  as  it  owed  to  Naas  him- 
self." So  far  as  we  have  been  able  to  dis- 
cover, thi»  case,  in  so  far  as  it  holds  that 
the  railway  company  owed  the  same  duty  to- 
the  nsdistants  which  it  owed  to  the  passen- 
ger, stands  by  itself,  and  unless  there  be  a 
distingu idling  feature  in  the  fact  that  ow- 
ing to  the  enfeebled  condition  of  the  passen- 
ger, which  made  it  necessary  for  his  friends 
to  BR»iist  in  boarding  the  train  and  sccurin|f 
a  seat  (which  we  doubt),  it  is  in  opposi- 
tion to  all  the  authorities  upon  the  question. 

Our  conclusion  is  that,  since  the  plain- 
tiff was  not  a  passenger,  the  defendant  com- 
pany did  not  owe  him  the  duty  of  protec- 
tion against  tlie  injurious  actions  of  third 
persons,  and  that,  therefore,  he  was  not  en- 
titled to  recover  for  the  misconduct  of  Allen 
towards   biinerlf. 

Therefore  the  judgment  of  tke  Diatrict 
Court  and  that  of  the  Court  of  Civil  Ap- 
peals is  reveraed,  and  the  cause  remanded. 


UNITED    STATES  CIRCUIT    COURT  OF  APPEALS,  KIFTH  CIECUIT. 

S,  M.  BURT  et  al.,  Plffi.  in  Err.,  p«»it«l  crlne  does   not    change   the   rale 

that  Insurance  cannot  be  I'ecoTered  upon  the 
life  of  n  person  wbn  Is  executed  for  crime, 
even  If  the  policy  makes  no  proTlsloa  for  for- 
feiture OD  thnt  accoant. 
Z.  A  eontract  wrKten  (u  Inaore  >«>>"> 
B  capital  coHvlctloa  la  the  established 
courts     of     Fonipetenc     Jurisdiction,     In     tbe 


NoTH.-  The  above  case  la  one  of  first  Impies- 

law.    see 

In    tbJs   scries      Duran    v      Standard 

aloD  on  tbe  important  questian  decided,  to  tbe 

Lite  & 

ccl.  Ins.  Co.    (Vt.)    13  L.  *R.   A.  037; 

elfect  tbflt  a  lite  insuraace  pollcj  does  not  cover 

rircshsm 

V.  Equitable  Life  A  Acci.  Ine.  Co.  (fla.) 

a  case  of  ilealh  Hj  legal  oierutlon,  though  tbe 

A.  838,  and  note.-  Coniwell  v.  Frater- 

insured  was  innocent  of  tbe  crime  for  wblch  be 

Asso,   (N.   D.)   40  L.  R.  A.  43T ;  and 

was  convicted.     The  decision  Is  sIBnoeU  by  the 

Wells  T 

New  Kngland  Mut.  t^  Ins.  Co.    <!■>.) 

Supreme  Court  of  tbe  United  States  In  1ST  U. 

8.  362,  47  L.  ed.  — .  SU  Sup.  Ct.  Rep.  139. 

For  a 

decision  as  to  the  hanging  ot  a  persoit 

For  express  eiceptlons.  in  Insurance  policies. 

by  a  mo 

as  an  accident,  see  FIdellly  k  C.  Co. 

of  dealb  caused  by  criminal  act  or  violation  of 

V.  Johns 

an    fMlEB.I   30  I..  H.  A.  20C. 

fig  L.  R.  A. 

UNrrss  States  Cibcdit  Coubt  or  ArPEAU. 


Die.. 


(HMJormiet,  Circuit  Judge,  dit$enti.) 
(December  4,  1900.) 

ERROR  to  the  CirFuit  Court  of  the  United 
States  for  the  Western  District  of  Texas 
to  review  s,  judgment  in  fnvor  of  defendant 
in  an  action  brought  to  recover  the  am 
alleged  to  be  due  on  a  policy  of  life  ii 
ance.     Afftrmed. 

The  facts  are  stated  in  the  opinions. 

Argued  before  Pardee,  McCormick,  and 
BMbjf,   Circuit  Jud)^s. 

Ur.  Oardaer  Rnsgiles,  for  plaintifTa  in 

The  only  implied  understanding  or  agree- 
in:!nt  between  asaured  and  the  company  (the 
policy  being  silent  as  to  death  of  assured  at 
tbe  hands  of  the  Ian )  was  that  the  assured 
should  not  intentionally  or  voluntarily, 
while  of  sound  mind,  vary  the  risk  Insnred 
againat  by  coromission  of  crime  which  ef- 
fected BUch  death. 

Amicable  Society  for  a  Perpetual  Liff 
A«sur.  Office,  v.  Bolland,  4  Bligh  K.  R.  1Q4 ; 
Ritter  r.  Uutual  L.  Ins.  Go.  16B  U.  S.  139, 
42  L.  ed.  U83,  18  Sup.  Ct.  Rep.  300;  Bigcloic 
T.  Berkshire  L.  (n»,  Co.  03  U.  S.  284,  23  L. 
«d.  S18;  Terrif  v.  lAfe  Ina.  Co.  1  Dill.  403, 
Fed.  C«8.  No.  13.839;  Mutual  L.  Im.  Co.  v. 
Terry,  15  Wall.  680,  21  L.  ed.  230;  Kew 
York  Hut.  L.  Ina.  Co.  v.  Armalrong,  117  U. 
S.  600,  29  L.  ed.  1000,  8  Sup.  Ct.  Kep.  877 ; 
Dean  v.  American  Mul.  L.  Ina,  Co.  4  Allen, 
«B;  Breaated  v.  Farmera'  Loan  if  T.  <!o.  4 
Hill,  73,  8  N.  Y.  290,  59  Ani.  Dec,  482;  Su- 
preme Commandery,  K.  of  Q.  R.  v.  ,4i'fw- 
%eort\  71  Ala.  436,  46  Am.  Rep.  332;  Ctifl 
T.  Behtcabe,  3  C.  B.  437 ;  Hatch  v.  Mutual  L. 
Jna.  Co.  120  Maaa.  550,  21  Am.  Rep.  541; 
1  May,  Ins.  S|  308  et  acq. 

Although  assured  died  at  the  hands  of 
the  law,  nevertheless,  if  he  was  innocent,  in 
fact,  of  the  act  for  which  he  suflered.  then; 


■of  any  covenant  or  agreement. 

Brea»ted  v.  FnrmrtH'  l,oai\  £  T.  Co.  8  N. 
Y.  290.  69  Am.  Dec.  482:  lilif>s.  Life  Tn«.  i 
223;  2  Biddle,  Ids.  |  837;  2  Black,  Ins.  i 
fllOj  1  May.  Ins.  S  326;  PkUlipa  v.  Louis- 
iana Equitable  L.  Ins.  Co.  26  La.  Ann.  404, 
21  Am.  Rep.  549;  Coanrclicul  Hut.  L.  lux. 
Co.  V.  (Iroom,  SO  Pa.  1)2,  27  Am.  Rep.  689; 
Bckulls  V.  Insurance  Co.  40  Ohio  St.  217, 
48  Am.  Bep.  676;  Connecticut  Hut.  L.  Ina. 
Co.  V.  A\-ena.  150  U.  S.  468,  37  L.  ed.  1148, 
14  Sup.  Ct.  Rep.  135;  Kuliertaon  v.  Frcnek,. 
4  East,  130.  14  English  Ruli^ig  Cases,  13; 
Joyce,  Ins.  t  2608. 

Although  he  died  at  the  hands  of  the  kw, 
and  actually  killed  his  wife  (the  act  for  ^ 
which  he  suffered),  yet,  if  he  was.  in  fact. 
insane  and  wholly  irresponsible  for  iiis  aet-i 
at  the  time  he  killed  lier,  tliere  was  still  no 
such  voluntary  or  intentional  variation  of 
the  rislc,  or  violation  of  the  contract  on  his 

art,  as  avoided  or  forfeited  the  policy,  and 
I  situation  was  the  same  as  if  he  bad  been 
wholly  innocent  of  the  act. 
«9  L.  R.  A. 


Manhattan  L.  Int.  Co.  r.  Brotighton,  109 
U,  S.  121,  27  L.  ed.  878,  3  Sup.  Ct.  Rep.  09 ; 
jlcciifenf  Ina.  Co.  v.  Crandal,  120  U.  S.  527, 
531-534,  30  L.  ed.  740,  742,  743,  7  Sup,  «. 
Rep.  685;  Mutual  L.  Int.  Co.  v.  Terry,  15 
Wall.  586,  21  L.  ed.  240;  Horn  v,  An^lo- 
Australian  d  V.  F.  L.  Ina.  Co.  7  Jur.  N.  S. 
673;  Barlman  v.  Keystone  Ina.  Co.  21  Pa. 
466;  Phadenhauer  v.  Oermania  L.  Ina.  Co. 
7  Heisk.  567,  19  Am.  Rep.  023;  De  Oogorm 
V.  Knickerbocker  L.  Int.  Co.  85  N.  Y.  232; 
1  May,  Ins.  S  320;  Blisa,  Life  Ins.  ff  225- 
23B:  Van  Zandt  v.  Mutual  Ben.  L.  Ina.  Co. 
4  Bigelow,  Life  £  Acci.  Ins.  Rep.  318;  Cov- 
ertton  v.  Connecticut  Mut.  !,.  Ina.  Co.  3  Ins. 
L.  J.  113.  Fed.  Caa.  No.  3,290;  Ifoore  v. 
Connecticut  Mut.  L.  Ins.  Co.  1  Flipp.  383, 
Fed.  Cas.  No.  B.755;  Dormay  v.  Borradaile. 
10  Beav.  335;  Stormont  v.  Waterloo  Life  ■£ 
Caaualty  Aaaur.  Co.  1  Fost.  k  F.  22;  Foicler 
V.  Mutual  L.  Ina.  Co.  4  Lana.  202;  tlay  v. 
Union  Mut.  L.  Int.  Co.  9  Blatohf.  142,  Fed. 
Cos.  No.  5,282;  Eaatabraok  v.  Union  Mut. 
L.  Ins.  Co.  64  Me.  224,  89  Am.  Dec.  743 ;  St. 
Louis  Mvt.  L.  Ina.  Co.  v.   Oravca,  6  Bush, 


It  is  agninst  public  policy  to  permit  a  re- 
covery upon  an  inaurano;  policy  issued  on 
the  life  of  a  person  who  has  died  at  the 
hands  of  the  law,  under  Judgment  and  sen- 
tence of  a  court  of  competent  jurisdieti<Mi. 

Amicable  Society  for  a  Perpetual  Lifs 
Aaaur.  Office  v.  Bolland,  4  Bligh  N.  R.  194; 
Ritter  v.  Mutual  L.  Ina.  (7o.  189  U.  S.  139, 
42  L.  ed.  UM,  IS  Sup.  Ct.  Rep.  300;  Clift 
v.  Bchicabe,  3  C.  B.  437 ;  Bliss,  Life  Ins.  p. 
367. 

Contracts  of  insuraice  originating  in 
fraud  on  the  part  of  the  assurnl  cannot  be 
enforced,  notwithstanding  the  terms  of  the 
]>olicy  are  silent  on  the  subject. 

Plur^ix  Int.  Co.  V.  HlaughtcT,  12  Wall. 
404-40IS,  20  L.  ed.  444,  445;  Ex  parte  Dain- 
tree,  18  Week.  Rep,  396;  ^VhceUon  v.  Rar- 
diaty,  8  El.  Il  BI.  232;  Bacon.  Ben.  Soc.  | 
340(1 .'  llunyan.  Life  Assurance,  p.  86 ;  Bol- 
maa  v.  Johnson,  1  Cowp.  341;  ficolt  v. 
Ilroicn  {1892]  2  Q.  B.  724;  Jfoore  v.  WooJ- 
scy,  4  El.  &  m.  243;  TVctr  York  Mut.  L.  Ins. 
Co.  V.  A'-mtlionq,  117  U,  S.  691,  20  L.  ed. 
!>97,  8  Sup.  Ct.  Rep.  877;  Schreiner  v.  High 
Court,  C.  O.  of  F.  35  Ilf.  Anp.  576;  Manu- 
facturers' L.  Ins.  Co.  V.  An'etit,  28  Can.  S. 


Shelby,  Circuit  Judge,  delivered  the 
opinion  of  the  court; 

Thiti  t-uit  is  on  a  life  :asurance  policy, 
and  is  brought  by  S.  M.  Burt  and  H,  R. 
Hurt,  citizens  of  Texas,  against  the  Union 
Central  Life  Insurance  Company,  a  corpora- 
tion chartored  under  the  laws  of  Ohio.  The 
iralicv  was  is^\ied  by  the  defendant  on  Au- 
gust 1.  1894.  for  «.i.000.  on  the  life  of  Wil- 
liam E.  Burt,  and  was  payable  at  his  death 
to  his  wife,  Anna  M.  Burt,  if  living,  other- 
wise to  the  executors,  administrators,  or  as- 
signs of  the  insured,  within  sixty  days  after 
proof  of  death.     The  annual  premiums  for 
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Bdkt  v.  Union  Cbktral  Lite  Ihl  Co. 


the  policy  were  duly  paid.  The  policy  con- 
tained DO  proTision  for  forfeiture  in  the 
«vent  that  the  insured  should  be  executed 
under  sentence  of  the  law.  On  September 
10,  1895,  Anna  M.  Burt  and  William  1':. 
Burt  assigoed  in  writing  to  the  plaintiifa, 
to  whom  they  were  indebted,  a  onc-halF  in- 
terest in  the  policy.  Anna  M.  Burt  died  in- 
tesUte  on  July  24,  ISSS.  She  left  eur^iv- 
iUE  her  no  descendants,  and  her  husband, 
Willit^Qi  £.  Burt,  became  entitled  to  any 
interest  she  had  in  the  policy.  By  assign- 
ment from  William  E.  Burt,  and  as  his  heirj 
«Dd  next  of  kin.  the  plaiotiSs  are  the  sole 
•owners  of  the  policy.  William  E.  Hurt  was 
indicted  for  the  murder  of  Anna  M.  Burt, 
in  the  district  court  of  Travis  county, 
Texas,  and  was  tried  on  November  27,  189<i. 
in  addition  to  the  plea  of  not  guilty,  he 
pleaded  insanity.  He  was  found  guilty  by 
the  jury  of  murder  in  the  first  degree,  and 
was  by  the  court  sentenced  to  be  hanged; 
«nd  on  May  27,  1898,  pursuant  to  the  sen- 
tence, he  was  executed  by  the  sheriff  of 
I'ravis  county,  Texas.  These  facts  are  all 
Alleged  in  the  plaintilTs'  petition.  The  pe- 
tition then  avers  that  the  insured,  William 
K.  Burt,  was  in  fact  innocent  of  the  crime 
«f  which  he  was  convicted.  To  quot«  the 
petition  as  abridged  by  the  plaintiffs'  coun- 
sel, "Notwithstanding  said  conviction  and 
sentence,  said  William  E.  Burt  did  not  in 
fact  commit  said  murder,  nor  participatE 
'therein,  hut  that,  if  he  did,  his  policy  was 
not  avoided  thereby,  because  he  was  insane.'' 
The  defendant  demuned  to  the  petition  be- 
cause it  appeared  therefrom  that  the  in- 
•ured  died  at  the  hands  of  the  taw,  under 
judgment  of  a  court  of  competent  jurisdic- 
tion. The  circuit  court.  Judge  Maxey  pre- 
siding, sustained  the  demurrer.  The  plain- 
tifTs  declining  to  amend  the  petition,  the 
«aae  was  dismissed.  In  this  court  it  is  as- 
signed that  the  circuit  court  erred  in  sus- 
taining the  demurrer. 

The  industry  of  counsel  has  been  able  to 
Had  but  one  case  in  which  a  suit  was 
brought  on  a  life  insurance  policy  when  the 
insured  had  been  tried  and  executed  for  the 

«o6te  Society  for  a  Perpetual  Life  ,4i*ttr. 
Cffice  V.  Botland.  A  Bligh  N.  B.  194,  211, 
and  it  is  better  known  and  oftener  cited  as 
the  Faantleroy  Case.  It  iras  an  action 
by  assignees  in  bankruptcy  to  collect  a  pol- 
icy of  insurance  on  the  life  of  one  Fauntle- 
roy.  The  policy  was  made  payable  to  hi<t 
administrators  or  assigns.  Fauntleroy  was 
convicted  of  forgery,  then  a  capital  offense, 
and  was  executed.  The  lord  chancellor 
(Lyndhurst)  delivered  the  opinion.  After 
ctating  the  case,  he  said:  "The  question, 
under  these  circumstances,  is  thi^:  Whether 
the  assignees  can  recover  against  the  insur- 
ance company  the  amount  oE  this  insur- 
ance; that  ia  to  say,  whether  a  party  effect- 
ing with  an  insurance  company  an  insur- 
ance upon  his  life,  and  afterwards  commit- 
ting a  capital  felony,  being  tried,  convicted, 
and  finally  executed, — wh^'ther,  under  sucli 
«ireumstances,  the  parties  representing  him 
and  claiming  under  him  can  recover  the  sum' 
ii  L.  B.  A. 


iosuied  in  the  policy  so  effected.  1  atterid- 
ed  to  the  argument  at  the  bar,  in  conjunc- 
tion with  the  nohle  lord  .  .  .  now 
present,  and  we  have  both  coine  to  the  con- 
clusion that  the  assignees  cannot  maintain 
this  suit.  It  appears '  to  me  that  this  re- 
solves itself  into  a  very  plain  and  simplo 
consideration.  Suppose  that  in  the  policy 
itself  this  risk  had  been  insured  against; 
that  is,  that  the  party  in:9uring  had  agreed 
to  pay  a  sum  of  money,  year  by  year,  upon 
condition  that  in  the  event  of  hia  commit- 
ting a  capital  felony,  and  being  tried,  con- 
victed, and  execute  for  that  felony,  his 
aaiugneea  shall  receive  a  certain  sum  of 
money;  is  it  poscihlc  that  such  a  contract 
could  be  sustained?  Is  it  not  void  upon  the 
plainest  principles  of  public  policy!  Would 
not  such  a  contract  (if  available)  take 
away  one  of  those  restraints  operating  on 
the  minda  of  n^en  against  the  commisaion  of 
crimes,  namely;  the  interest  we  have  in  the 
welfare  and  prosperity  of  our  connectionsf 
Now,  if  a  policy  of  that  description,  with 
such  a  foTRl  of  condititm  inserted  in,  it  in 
express  terms,  cannot,  on  grounds  of  public 
policy,  be  sustained,  how  is  it  to  be  con- 
tended that,  in  a  policj-  expreaeed  in  such 
terma  as  the  present,  and  ufter  the  events 
which  have  happened,  we  can  sustain  such 
a  claim!  Can  n*c,  considering  this  policy, 
give  to  it  the  effect  of  that  insertion,  which, 
if  expressed  in  t«rmB,  would  have  rendered 
the  policy,  as  far  as  that  condition  went,  at 
least,  altogether  voidT" 

This  case  has  been  cited  approvingly  in 
many  text- books  on  insurance,  and  by  the 
"  ^me  Court  of  the  United  States.  Rtl- 
!.  Mutual  L.  ln».  Co,  169  U.  S.  139,  42 
L.  ed.  603,  18  Sup.  Ct.  Eep.  300.  That  it 
correctly  states  the  law  has  ni>  'er  been  ques- 
tioned so  far  as  we  know.  It  is  quoted  and 
relied  on  by  the  learned  counsel  for  both 
parties  to  this  suit.  It  is  conceded,  how- 
ever, that  there  is  a  material  difference  be. 
Iween  the  facts  of  that  case  and  this.  Here 
the  petitioners  aver  that  the  insured  was 
guiltless,  although  convicted  and  executed. 
They  aver  in  another  count  that,  if  he  ac- 
tually killed  his  wife,  he  was  insane  when 
he  committed  the  act,  and  that  the  defense 
of  insanity  was  presented  unsuccessfully 
at  the  trial.  If  the  insured  did  commit 
the  homicide  while  insane,  he  was  not  guilty 
of  murder.  The  meaning  of  the  petition. 
therefore,  is  that  at  the  trial  of  Burt,  the 
insured,  there  was  a  miscarriage  of  justice, 
— that  he  was  unjustly  convicted.  It  must 
be  and  is  conceded  as  settled  laf  that,  if 
he  hod  been  rightfuHy  convicted,  his  as- 
signees could  not  recover  on  the  policy,  be- 
cause, as  was  held  in  the  faunlleroi;  Cnae 
(stating  the  point  most  favorably  for  the 
plaintiffs  in  error) ,  the  policy  would  have 
been  void  if  it  had  expressly  provided  for 
payment  of  the  amount  thereof  on  the  ju.^t 
conviction  and  execution  of  the  insured. 
Does  a  contract  of  insurance  having  no  spe- 
cial  provision  on  the  subject  cover  the  los* 
when  the  insured  is  tried  and  condemned 
in,  and  executed  bv  an  order  of,  a  court  of 
competent  jurisdiclion,  when  he  ia  in  fact 
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innocent  of  the  crime  with  which  he  ia 
charged)  This  precise  question,  we  nre  ad- 
vised bj  counsel,  has  never  been  decided. 
Wc  will  apply  to  the  question  the  illustra- 
tion used  by  the  court  in  the  Fauntlefoy 
Case.  Would  the  policy  sued  on  have  been 
valid  if  it  had  provided,  in  the  event  of  the 
'  insured's  beinj;  indicted,  tried,  convicted, 
and  executed  for  murder,  when  in  fact  he 
was  innocent,  that  the  amount  of  the  policy 
should  be  paid  to  his  administrators  or  as- 
signs f  This  condition  would  not  be  as  en- 
couraging to  tlic  insured,  determined  on 
crime,  as  that  supposed  by  Lord  Lyndhurst, 
but  it  would  at  least  let  him  understand 
that  the  provision  he  had  made  by  insurance 
for  those  connected  with  him  would  not  be 
conclusively  lost  by  his  conviction  and  ex- 
ecution; that  the  beneficiaries  would  have 
a  right  of  action  on  the  policy,  with  chances 
of  success,  even  if  he  was  apprehended,  con- 
victed, and  executed.  It  is  well  settled  that 
no  one  can  lawfully  contract  to  do  that 
which  has  a  tendency  to  be  injurious  to  the 

{ublic  or  against  the  public  good.  Can 
here  be  a  legal  life  insurance  against  the 
miscarriage  of  justice?  Can  contracts  be 
based  on  the  proliability  of  judicial  murderl 
If  one  policy  so  written  be  valid,  the  biisi- 
Deas  if  insuring  against  the  fatal  mistalies 
of  juries  and  courts  would  |je  legitimate. 
The  same  principle  could  be  applied  in  a 
kind  of  accident  insuraaee,  to  the  miecar 
riage  of  justice  in  cases  that  led  to  convic- 
tions and  punishments  not  capital.  And 
in  each  suit  to  enforce  such  a  policy  the  is- 
sue as  to  the  fatal  judicial  niistal:e  would 
be  tried  by  another  jury  and  court,  not  in- 
fallible. That  juries  and  courts  do  malte 
mistaltes  is  unqueationable.  It  may  be  ad- 
mitted that  the  history  of  criminal  jurid- 
Erudence  shows  that  innocent  defendants 
ave,  in  rare  inetanrea,  by  a  departure  from 
proper  rules  of  evidence,  been  convicted  of 
murder  and  executed.  Cases  in  which  the 
juries,  the  courts,  and  the  pardoning  power 
are  so  at  fault  are  so  rare  that  they  arc 
not    likely  to    be  in  the    contemplation    of 

Dirties  making  contracts  of  life  '     - 
be  terms  of  the  contract  of  life 
it  seems,  would  exclude  the  idea,  as  in 
case  of  suicide  by  the  insured   while  \ 
that  death   at  the  hands  of  the    law 
within  the  contemplation  of  the  contracting 

Cirties.  RiUcT  v.  Mutual  L.  Ins.  Co.  180 
.  S.  13»,  42  L.  ed.  6B3,  18  Sup.  a.  Rep. 
300.  But,  if  parties  made  express  con- 
tracts on  the  subject,  could  the  courts  law- 
fully enforce  them!  It  is  the  policy  of 
every  state  or  organised  society  to  uphold 
the  dignity  and  integrity  of  its  courts  of 
Justice.  Such  contracts  would  be  speculi 
tions  upon  whether  the  courts  would  do  ju 
lice.  They  would  tend  to  encourage  a  want 
of  confidence  in  the  efficiency  of  the  courts. 
They  would  tend  to  stir  up  litigation,— lit' 
igation  that  would  reopen  tried  issues. 
They  would  impress  the  public  with  the  be- 
lief that  the  results  of  trials  of  the  gravest 
kind  were  so  uncertain  that  the  innocent 
could    not  escape    condemnation  by  a    juiy 

Hnd  unjust  judgment  l^  tbe  court, ■-•-'- 
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pardoD  of  the  executive.  Such  contracts- 
would  encolirage  litigation  and  liring  re- 
proach upon  the  state,  its  judiciary  and  ex- 
ecutive, and  would,  we  think,  be  against 
K ublic  policy  and  void.  The  policy  of  the 
iw  often  permits,  and  even  requires,  for 
'W  trial  of  a  convicted  defendant, 
after  his  execution.  Tlie  princi- 
ple that  makes  void  a  wagering  contract  as 
to  a  rise  or  fall  in  the  price  of  goods  in  the 
markets  {Irwin  v.  IVtfltar,  110  U.  S.  498, 
28  I*  ed.  225,  i  Sup.  Ct.  Rep,  160)  would 
make  void,  for  stronger  reasons,  a  contract 
based  on  the  failure  of  courts  and  juries  to 
perform  their  respective  duties.  Now,  to 
apply  the  reasoning  of  Jvjrd  Lyndhurst  in 
the  Fauntteroy  Case,  if  a  policy  with  such 
a  form  of  condition  inserted  in  it  in  express 
terma  cannot,  on  grouada  of  public  policy, 
be  sustained,  a  policy  without  such  a  con- 
dition cannot  Ik  enforced  on  the  averment 
of  facts  which,  if  embraced  in  the  written 
;,  would  have  made  the  policy  to- 
that  extent  void.  In  some  cases  it  haa 
been  held  that  a  trial  and  conviction  or  ac- 
quittal  in  a  criminal  cose  are  conclusive  a» 
the  facts  decided,  when  brought  in  ques- 
n  by  the  parties  in  a  subsequent  civil 
it.      Coffey  V.   United  Slatcx,   Ufl   U.   S. 


E,  678;  People  v.  Petrea,  30  Hun,  106.  But 
the  authorities  on  this  subject  are  conflict- 
ing. 1  Freeman,  Judgm.  4th  ed.  S  319,  and 
cases  there  cited.  The  assignee  takes  the- 
policy  subject  to  all  defenses  and  equities 
which  attached  to  it  in  the  hands  of  the 
assignor.  Bliss,  Life  Ins.  I  331.  If  the 
judgment  of  conviction  against  Burt  is- 
concluaive  as  to  his  guilt  in  this  suit  bv  tbe 
assignees  of  the  policy,  this  case  would  be- 
brought  precisely  within  the  principle  de- 
cided in  tiie  Fauntteroy  Case,  for  the  aver- 
ment in  the  petition  of  tbe  conviction  of 
Burt  would  avoid  the  elTect  of  the  allega- 
tion of  his  innocence.  But  we  prefer  to 
base  our  conclusion  on  the  ground  that  a. 
contract  of  life  insurance,  written  to  in- 
sure against  a  capital  conviction  in  the  es- 
tablished courts  of  competent  jurisdiction 
in  the  event  that  such  conviction  is  unjust 
and  unwarranted  by  the  evidence,  is  void, 
as  being  against  public  policy. 

The   judgment    of   the    Circuit    Court   i» 
af^rmed. 

HeOormiok,  Circuit  Jud^,  dissenting: 
I  cannot  concur  in  the  judgment  of  tba 
court  in  this  case.  It  seems  to  me  that  the- 
cBse  does  not  call  in  question  in  any  man- 
ner, or  come  under  the  authority  of  or  the 
reasoning  in,  the  case  of  Amioable  Bocictti 
for  a  Fcipetual  lAfe  Aasur.  OfjUce  v.  Bol- 
lard, 4  Bligh  N.  R.  194,  211.  The  action 
might  very  well  have  been  brought  in  thw 
common  form  on  the  policy  of  insurance, 
and  left  it  to  the  defendant  to  raise  by  its 
answer  the  questions  that  are  herein  raised. 
The  plaintiffs,  being  so  advised,  ehosc  to 
raise  the  question  as  they  have  done  in  their ' 
petition.  The  petition  implies,  if  it  does 
not  expressly  announce,  that  if  the  insurAd 
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-was  in  fact  guilt]'  of  murder,  and  his  death 
•oecnired  by  the  execution  of  the  seatenre 
against  him  for  that  crime,  the  pitiof  of 
such  facta  would  avoid  the  civil  contract  on 
which  this  action  is  brought.  The  holders 
■of  the  policy,  however,  expressly  allege  that 
Ute  assured  did  not  commit  the  homicide 
ohar^^  against  him,  aud  thnt,  if  he  did 
commit  the  homicide,  he  was  in  such  a  con- 
dition of  roentai  disorder  as  rendered  bini 
incapable  at  tlint  time  of  committing  mur- 
.der.  They  allege  that  these  pleas  were 
presented  on  the  trial  of  the  indictment 
Against  the  aasured,  and  that  on  that  trial, 
in  a  court  of  competpnt  jurisdiction,  the 
verdict  and  judgment  wore  rendered  agnii^t 
him,  and  sentence  of  death  pronounced  upon 
him  and  executed.  The  demurrer  which 
was  Bustained  in  the  circiiit  court  must  as- 
sume, either  that  the  deatli  of  the  aasured 
by  a  judicial  sentence  for  crime,  though  in 
fact  he  was  wholly  innocent,  and  merely  the 
victim  of  mistake  or  miscarriage  of  justice, 
.avoids  the  policy,  or  that  the  judgment  iif 
conviction  in  the  criminal  case  is  not  only 
adraisaible  to  prove  both  the  sanity  and  the 
guilt  of  the.  accused,  but  that  it  is  conclii- 
sive  evidence  of  both.  I  fully  concur  with 
counsel  fur  the  plaintiffs  in  error  that  the 
first  question  baa  never  been  directly  here- 
tof»re  decided.  It  is  certainly  not  decided 
in  either  the  Faunflcroy  Gate  or  the  Riller 
Oaso.  The  first  of  those  cases  proceeds  upon 
the  admiiision  or  assumption  that  the  as- 
sured was  giiilty  of  forpery,  as  charged,  and 
for  which  he  was  executed;  no  question  be- 
ing made  as  to  his  mental  condition.  In 
the  latter  case  the  qupHtion  of  the  as.sured's 
sanity  was  »ubinitted  to  the  jury  in  the 
civil  suit,  and  on  the  evidence  and  under 
(he  charge  of  the  court  the  jury  found 
a^ainiit  the  policy  holder.  While  the  elabo- 
rate argument  in  the  opinion  of  the  Su- 
preme Court  announcing  the  decision  in 
4hc  case  does  not  show  that,  if  the  insanity 
«f  the  assured  had  been  shown,  liis  suicide 
while  in  that  condition  would  not  have 
avoided  the  policy,  it  scouis  to  me  to  strong- 
ly imply  that  it  would  not.  It  seems  to  niv 
that  the  ruling  of  the  circuit  court  cannot 
be  sustained,  except  upon  the  second  grountl 
indicated  above,  and  that  the  practical  ef- 
fect of  the  judgment  of  this  court  is  to  set 
nside  a  general  rule,  which  has  received  tni- 
memorial  recognition,  to  the  effect  that  "a 
verdict  and  judgment  in  a  criminal  case, 
though  admissible  to  establish  the  fact  of 
the  mere  rendition  of  the  judgment,  cannot 
be  given  in  evidence  in  a  civil  action  to  es- 
tablish the  fdcts  on  which  it  was  rendered." 
This  is  elementniy.  The  reason  of  the 
nitc,  as  expressed  by  Mr.  (ireenleaf,  is: 
"If  the  defendant  was  eonvietecl.  It  may 
have  been  upon  the  evidence  of  the  very 
plaintiff  [or  party  claiming  the  benefit]  in 
the  civil  action;  and,  if  he  was  acquitted,  it 
may  have  been  by  collusion  with  the  prose- 
cutor. Uut.  beside  this,  and  upon  more  gen- 
eral grounds,  there  is  no  mutnnlity.  Tlie 
parties  are  not  the  same.  Neither  are  the 
rules  of  decision  and  the  course  of  proceed- 
ing the  same.  .  .  .  The  judgment  [of 
59  L.  R.  A. 


,  court  of  competent  jurisdiction],  being  ■ 


fully  recorded.  It  is,  therefore,  the  only 
proper  le.Tal  evidence  of  itself,  and  is  con- 
clusive evidence  of  the  fact  of  the  rendition 
of  the  judgment,  and  of  all  the  legal  conse- 
quences resulting  from  that  fact,  v.hocver 
may  be  the  parties  to  the  suit  in  which  it  is 
nfTered  in  evidence.  Thus,  if  one  indicted 
for  an  as.sault  and  battery  has  been  ac- 
quitted, and  sues  ,  .  .  for  malicious 
prosecution,  the  record  of  acquittal  ia  evi- 
dence for  the  plaintiff  to  estahliah  that  fact, 
notwithstanding  the  parties  are  not  the 
same.  But  if  he  were  convicted  of  the  of- 
fense, and  then  is  sued  in  trespass  for  the 
assault,  the  record  in  the  former  case  would 
not  be  evidence  to  establish  the  fact  of  the 
assault,  for,  as  to  matters  involved  in  the 
issue,  it  i«  ns  inter  alios  acla."  1  Greenl. 
Ev.  a  sa,  538. 

I  am  unable  to  see  why  public  policy, 
which  not  only  does  not  forbid,  but  seems  to 
require,  the  courts  of  public  justice,  at  the 
suit  of  proper  parties,  to  make  new  inquiry 
Rs  to  the  guilt  of  one  who  had  been  crimi- 
nally charged  and  convicted  of  makinj  on 
iis.^niilt.  should  forbid  the  making  of  the  in- 
ijuirj-  sought  to  be  made  in  this  case,  as  to 
fhe  real  guilt  of  the  assured  in  the  matter 
for  which  he  was  charged,  tried,  and  exe- 
cuted. It  seems  to  me  that  the  public  in- 
terest and  a  soimd  public  policy  give 
stronger  support  to  the  general  rule  in  & 
case  like  the  present  than  in  a  suit  for  dam- 
ages by  one  claiming  to  linve  been  assaulted 
by  a  defendant  who  had  been  convicted 
therefor  in  a  criminal  prosecution.  In  the 
case  of  Coffcg  v.  United  Htatca,  116  U.  S. 
43G,  2D  L.  ed.  684,  G  Sup.  Ct.  Itep.  437,  the 
parties  to  the  civil  suit  were  the  same  as  the 
parlies  in  the  criminal  action;  the  subject- 
matter  was  the  same;  the  civil  suit,  if  wo 
maj-  call  it  so,  being  for  the  rerovery  of  a 
part  of  the  punishment  denounced  by  the 
penal  statute  against  a  crime  charged  in  the 
criminal  action.  In  that  case  the  court 
says;  "In  both  proceedings,  criminal  and 
civil,  the  United  States  arc  the  party  on 
one  side,  and  this  claimant  the  party  on  the 
other.  The  judgment  of  acijuittal  in  the 
criminal  proceeding  ascertained  that  the 
facts  which  were  the  basis  of  that  proceed- 
ing, and  are  the  basis  of  this  one,  and  which 
are  made  by  the  statut*  the  foundation  of 
any  punishment,  personal  ov  pecuniary,  di'l 
not  exist.  This  was  ascertained  once  for 
all,  between  the  United  States  r.nd  tho 
claimant,  in  the  criminal  proceeding,  so  thnt 
the  facts  cannot  be  again  litigated  between 
them,  as  the  basis  of  any  statutory  punish- 
ment denounced  as  a  consequence  of  t)ie  p\- 
istence  of  the  facts," 

In  the  case  of  liobcrU  v.  fSlate.  100  N.  Y. 
21T,  34  N.  E.  678,  the  parties  in  the  civil 
action  were  the  state  of  New  York  iind  the 
claimant:  being  the  same  as  the  parties  in 
the  criminal  action.  And  it  is  not  held,  its 
I  read  the  decision,  that  the  judgment  of 
conviction  in  the  criminal  action  was  con- 
clusive aa  to  the  fact  of  the  guilt  of  llic  iic- 
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cused.  On  the  contrary,  the  opinion  aaserta; 
"It  was,  therefore,  incumbent  upon  him  [the 
plaintifT]  to  establish  that  lie  was  improp- 
erly convicted  and  imprisoned,  and  th« 
amount  of  damages  he  had  sustained  \>j  rea- 
son thereof.  While  a,  great  volume  of  evi- 
dence was  givpn  upon  the  s.^cond  question 
[the  amount  of  diunagee],  wc  And  nothing 
in  the  record  nrhich  justified  the  board  in 
finding  tliat  his  ronviction  and  imprison- 
ment were  improper;  but,  instead,  the  evi- 
dence upon  which  he  was  convicted  and  the 
judgment  of  rwnvietion  were  introduced, 
both  of  which  show  that  his  conviction  wa^ 
proper, — the  former  presumptively,  and  the 
latter  (inclusively." 

By    this   last   word,   "conclnsively,"   the 
oourt  could  not  have  meant  that  no  other 


evidence  on  that  subject  should  have  beei* 
rei^ived,  Itecause,  if  that  iiad  been  their 
TTiearing.  they  would  at  once  have  held  that 
the  act  of  the  legislntiire  which  anthorizeil 
the  proceeding  wns  a  void  act;  for  this  act 
recited  upon  its  face  that  the  claimant  had 
been  convicted  and  imprisoned  for  the  al- 
leged crinie  of  burglary,  and  no  question  ap- 
pears to  have  been  made,'  either  in  the  act 
or  before  the  board  of  claims,  that  the  con- 
viction was  not  had  in  a  court  of  compe- 
tent jurisdiction. 
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I.  ftneatloBB  ariatBB  on  aiotlOB  to 
■Irlke   avermeDts  from   the  complaint   can 

be  cooBMered  on  appeal,  only  when  properly 
preseuLnl  by  bill  ot  except  ions. 

a.  A  sFKndmatliH  tarnr  recover  diim- 
Kicea  tor  mental  angulBh  for  failure  promptly 
to  dPllver  to  ber  a  telegram  announcing  the 
lertoiis  IlIncHB  ot  ber  grandchild. 

8.  Bvldesce  lU  lo  the  Bnmber  of  plal>- 
tllCm  KrBBdelitldren   and  tbelr  locatloa  ig 


{November  27,  1902,) 

APPEAL  by  defendant  from  a  judgment 
of  the  Birmingham  City  Court  in  plain- 
tifTs  favor  in  an  action  brought  to  recover 
damages  for  failure  to  deliver  a  telegram 
promptly.     Affirmed. 

Tbe  facU  are  stated  in  the  opinion. 
Jfe«sr<.   Wftlker,   TUlm>n,   C>mpbtill, 
JE  Porter  for  appellant. 

Messrs.    Ward    ft    HonctttoB,    tor    ap- 

Damages  can  be  awarded  for  mental  pain 

NOTT. — For  conflkdn^  authorltlea  aa  to  right 
to  dnmages  for  mental  anguish  on  account  of 
default  of  telegraph  compsny.  see  also  note  to 
WeaCem  U.  Teleg.  Co.  v.  Rogers  (Mlai.)  IS  L. 
R.  A.  KD. 

For  subsequent  cases  In  this  series  denying 
Ibe  Hghl.  see  WIlcoi  t.  Richmond  h  T).  R.  Co. 
<C.  C.  App.  4th  C.)  IT  L.  R.  A.  804;  Connell  v. 
Western  1'.  Teleg.  Co.  IMo.)  20  L.  R.  A.  182: 
WcBiero  IT.  Teleg.  Co.  v.  Wood  (C.  C.  App.  Btb 
r.)  21  L.  R.  A.  TK:  InternBtlonel  Ocesn  Teleg. 
Co.  v.  Pa-indera  (Fla.)  21  T,.  R.  A.  X10:  Frsacla 
V  Western  U.  Telee.  Co.  (Minn.)  25  L.  R.  A. 
4nfl-  Morton  v.  Western  IT,  Teleg.  Co.  (Ohio) 
82  L.  n.  A.  T83;  Peay  v.  Western  D.  Teleic.  ~ 


.  408;    Weatem  V.    Teleg. 


or  suffering  by  reason  of  the  failure  to  de- 
liver a,  telegram. 

Western  U.  Teleg.  Co.  v.  Henderson,  89 
Ala.  510,  7  So.  419;  Weslem  U.  Teleg.  Cn.. 
v.  WiUan,  93  Ala.  32.  B  So.  414;  Weslera 
U.  Teleg.  Co.  v.  ifcA'aiV,  120  Ala.  99,  23  So. 
801;  Western  U.  Teleg.  Co.  v.  Adair,  115 
Ala.  441,  22  So.  T3. 

The  grandmother  was  entitled  to  recover 
in  this  case. 

Western  U.  Teleg.  Co.  V.  ffcnderson,  81> 
Ala.  SIO,  7  So.  41B;  Western  U.  TcUg.  Co. 
V.  Luck  (Tex.  Civ.  App.)  40  S.  W.  75.1. 
Bevcrsed  in  01  Tex.  178,  41  S.  W.  409; 
Weatcn\  U.  Teleg.  Co.  v.  Robinson,  B7  Tenn. 
638,  34  L.  R.  A.  431.  37  S.  W.  545;  Cashiou 
V.  Wealern  U.  Teleg.  Co.  124  N.  C.  459,  4.-. 
L.  R.  A.  ICO,  32  S.  E.  740. 

Dowdell,  J,,  delivered  the  opinion  of  the 

This  is  an  action  by  the  appellee  again»t 
the  appellant  to  recover  damages  for  tho 
negligent  failure  to  deliver  a  telegraphic 
message.  Damages  are  claimed  for  mental 
BufTering  and  anfruish.  This  is  the  main, 
and  practically  the  only,  question  in  the 
rase.  And  it  ig  sought  in  various  waya  lit 
be  raised, — -by  motions  to  strike  out  of  the 
complaint  certain  averments,  by  demurrer, 
by   objections    to   the    introduction   of   evi- 


Co.  V.  Rohlneon  (Tenn.)  34  I,.  H.  A,  431:  West- 
ern II.  Teleg.  Co.  v.  Ferguson  (Ind.)  54  L.  B. 
A.  848 :  CouDelly  v.  WcBtem  U.  Teleg.  Co.  (Va.l 
ne  I..  Tt.  A.  863 :  and  RoblnsoD  T.  Weateni  U. 
Teleg.  Co.   (Ky.)  HT  L.  R.  A.  611. 

I'or  caaeB  Boslalnlng  tbe  right,  see  Hentzer 
v.  Wetlcrn  U.  Teleg.  Co.  (Iowa)  28  L.  R.  A. 
72;  rnahloti  T.  Western  V.  Teleg.  Co.  (N.  C.> 
45  I,.  R.  A.  160 :  and  Gray  ».  WcBtern  C.  TeleR. 
Co.  (Tenn.)  58  h.  R.  A.  301. 

As  to  validity  of  slatuCe  making  lelegrapb 
company  liable  for  mentsl  sngulsb  caused  by 
failure  pmniptTy  lo  deliver  message,  see  Bln- 
mons  V.  Western  U.  Teleg.  C*.  (8,  C.)  B7  L.  B, 
A.  60T. 
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a  not  done  here.  The  bill 
of  exceptions  fails  to  show  any  ruling  on  the 
motion,  and  e\coption  thereto.  The  ques- 
tion, however,  aa  to  whether  dsintiKCS  for 
mental  suffering  can  be  recovered  under  the 
facta  of  this  case,  has  been  otherwise  fairly 
presented  on  exceptions  reserved  to  the  in- 
troduction of  evidence,  and  by  charges  re- 
quested and  refused. 

The  telegram  which  it  is  alleged  that  the 
defendant  negligently  failed  to  deliver  "wa^ 
as  follows : 

To  D.  C.  Mullin, 

Gate  City.  Ala.:— 
Walter    is    worse.      Come    on    midnight 
train.  W.  S.  Crocker. 

Walter  was  the  four-year-old  aon  of  the 

tender,  W.  B,  Crocker,  and  the  grandson  of 
the  sendee,  L.  C.  Mullin,  who  was  the 
mother-in-law  of  Crocker.  The  mesaage  was 
written  and  delivered  to  the  defendant  at 
1  P.  u.,  and  paid  for  in  ample  time  for  ita 
tranamisaion  and  delivery  to  the  sendee,  in 
nrder  for  her  to  take  the  train  designated. 
The  nondelivery  of  the  telegram  is  not  de- 
nied. In  its  transmission  from  the  receiv- 
ing office  to  the  delivery  oflice  of  the  dcfend- 
ent,  the  name  of  the  sendee  was  changed. 
This  was  the  negligem.'e  or  fault  of  defend- 
ant's agents  or  employees.  The  agent  who 
received  the  niesi<age  for  transmission  knew 
the  sender  and  the  sendee,  and  knew  the  re- 
lationship that  existed  between  them,  and 
knew  that  Walter,  the  person  mentioned  in 
(he  message,  was  the  son  of  the  plalntilT, 
und  grandson  of  L.  C.  Mullin.  In  conse- 
quence of  the  failure  to  deliver  the  tele- 
gram, Mrs.  Mullin  did  not  reach  the  home 
of  the  plaintiff  until  after  the  death  of  his 
Bon;  and  then,  after  having  been  sent  for  by 
the  plaintiff.  In  Weatrrn  U.  Tcleg.  Co. 
V.  AficTi.  131  Ala.  301,  31  So.  78,  where  the 
relationship  between  the  sender  and  sendee 
was  that  of  brother-in-law,  and  the  rela- 
tionship of  the  sendee  to  the  infant  child 
mentioned  in  the  mesaage  was  that  of  uncle, 
we  expressed  an  unwillingnes.4  to  extend  the 
doctrine  of  recoverable  damages  for  mental 
pain  and  suffering  for  the  negligent  failure 
to  deliver  a  telegraphic  nieiisa^  to  that  re- 
lationship. Here  the  relationship  between 
the  sender  and  sendee  is  nearer  and  strong- 
er. It  is  the  closest  of  all  relationship 
by  affinity,  and  from  which,  if  love  and 
aheetion  do  not  naturally  spring,  it  is  on 
account  of  some  exceptional  reason  or  cause, 
— a  love,  too,  that  >s  strengthened  in  the 
birth  of  the  grandchild.  "Hie  tender  and 
doting  love  of  the  grandmother  for  her 
grandchild,  and  tlie  reciprocal,  confiding 
love  of  the  little  child,  is  a  matter  of  com- 
mon knowledge.  The  father,  in  sending  the 
message,  knew  of  the  affection  existing  be- 
tween his  child  and  the  grandmother,  and 
would  have  been  an  unnatural  father  not  to 
have  been  sustained  and  comforted  by  her 
presence,  or  pained  and  grieved  by  her  ab- 
sence, in  the  trying  hour  of  the  death  of  his 
ROn.  We  are  of  Ue  opinion  that  the  rela- 
M  L.  B.  A. 


tionahip  between  sender  and  sendee,  and 
person  named  in  the  message,  is  such  as  to 
warrant  the  recovery  of  damages  for  mental 
buffering  and  anguish.  The  rulings  of  th* 
trial  court  on  the  admission  of  evidence  and 
the  giving  and  refusal  of  written  charges, 
being  in  harmony  with  this  view,  were  Ire* 

The  defendant,  on  the  cross-examination 
of  Mrs.  L.  C  Mullin,  sought  to  show  by  her 
how  many  children  and  grandchildren  sb» 
had,  and  how  widely  scattered  they  were, 
which  the  court,  on  plaintiff's  objection,  re- 
fused to  permit.  This  evidence  was  wholl<r 
immaterial  and  irrelevant,  and  the  court 
committed  no  error  in  sustaining  plaintiff's 
objection  to  its  introduction. 

There  was  a  motion  for  a  new  trial,  which 
was  denied.  The  grounds  of  the  motion, 
with  the  exception  of  the  one  as  to  the  ver- 
dict being  excessive,  raised  the  same  ques- 
tions raised  on  the  trial,  and  which  we  navv 
already  considered.  As  to  the  verdict  being 
excessive,  we  see  no  reason  tor  differ'  ig 
with  the  finding  of  the  jury  and  the  trial 
court  in  sustaining  the  verdi-it. 

We  find  no  Teverrible  error,  and  the  judg- 
ment will  be  affirined. 


A.  P.  TTSON. 

(isa  Ala.  «5S.> 


.  The  on-ner  of  a  bnlldlBV  »bii(tlii| 
on  ■  hiKliiTBr  ■■  itpecliillr  tnlurci 
br  tb*  erection  of  pIllKra  Ln  the  slrei 
■djalning  it 


Id  rronc  ol  a 

vhere   they  

tbe  Kgbt  and  air  comliiR  from  the  eireet  to 
his  property,  nnd  the  view  Co  and  trom  hi* 
property  Rlnnft  the  street,  so  as  to  depreclata 
thv  rental  value  of  the  property. 


■  nbllc     Btr 
'lew     from 


every    pan 


ot    Che    1 


Noi-t.--Ag  to  right  of  nbutllng  owner  to 
light  nod  sir  trom  bigbwty.  see  caaes  In  note* 
to  Selden  ».  Jac-ksonvllle  (Fla.)  14  L.  R.  A, 
370 ;  Egerer  v.  New  York  C.  *  H.  R.  R.  Co.  {N. 
y.)  14  L.  R.  A.  3S3  ;  and  Case  V.  Uluat  IMass.) 
22  I..  R.  A.  34.1 ;  nlto  Block  v.  8alt  Ijike  Rapid 
Transit  Co.  ([Jlab)  34  L.  B.  A.  610;  Wllla. 
UHide  Iron  Works  v.  Oregon  R.  &  Nav.  Co.  (Or.> 
20  L.  II.  A.  88 :  and  Townsend  v.  Kpatela  (Md.> 
22  I.,  R.  A.  409. 


awning  posts,  bay  wli 
screrts.  etc..  see  Aug 
h.  R.  A.  340.  and  nol 


102. 


on    Btreetfl    by    awnings, 
lows,  tblnga  overbsnglng 

;  Slate  v. Clarke  (Conn.) 
snnotB'.lon  beginning  on 
Chicago  (III.)  40  L.  K 
N.  H.)  48  L.  R.  A. 


Keai 


Ight  to  private  remedy  (or  public  nnl- 
saao'.  or  Injury,  see.  In  this  series,  Grlffllh  v. 
Ilolman  (Wash.)  S4  L.  B.  A.  ITS,  and  cases  In 
toatnate  thereto. 

...,,Ci(H">olc 
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Hat. 


vblch  he  moDoc  be  deprived  by 
meats  placed  on  it  by  an  adjnrent  propdetor. 
-4*  One  irhoiie  ^rop^rty  In  Injar^d  b^ 
the  erectl«n  of  vlllan  la  the  hJghvty 
Deed  Dol  Dppi;  to  the  mitnlclpat  authorities 
for  rellel  before  applying  for  hd  InJuncUon. 


<Mh7  20.  1002.) 

APPEAL  by  defendant  from  a  judjfment 
of  the  City  Court  of  Montgomery  in 
iavor  of  complainant  in  an  action  brought 
to  enjoin  the  maintenance  of  pilliira  on  a 
sidewalk  adjacent  to  complainant's  prop- 
erty.    Affirmed. 

The  bill  alleged  that  complainant  owned 
a,  building  used  aa  a  bank  and  oi!icc  buildinj; 
extending  up  to  the  buildin;;  line  of  tlie 
utreet,  but  not  encroaching  thereon.  That 
defendant  owned  a,  building  lot  upon  which 
it  was  constructing  a  biiililiug,  in  front  of 
which  it  intended  io  place  stone  columns  b.* 
ornaments,  to  extend  upward  16  feet  in 
heigtit,  and  2  feet,  more  or  lesa.  beyond  the 
established  building  line  into  the  street,  of 
which  the  bases  were  already  laid.  That 
said    encroachment    would   greatly    damagi 


erty,    and    obstructing   the    light, 

view   incident  thereto,  nnd   by  depreciating 

the  rental  value  thereof. 

A  temporary  injunction  having  been 
granted,  ilefendant  filed  an  answer  settin-.; 
up  three  pleads  in  the  fir^t  of  which  it  al- 
leged that  complainant's  building  also  en- 
croached on  the  highway.  Second,  that, 
before  beginning  the  building  ilefi-ndant 
called  upon  the  proper  municipal  aulhori- 
ties  to  establinli  the  true  building  line, 
which  they  failed  to  do,  but  that  Ihc  city 
granted  pormiMion  to  project  the  ba!u>  of 
the  pillars  26  inches  beyond  the  property 
line,  and  to  set  the  columns  thereon;  ami 
that  under  this  authority  iti  action  was 
lawful.  Third,  that  complainant  permitted 
defendant  to  proceed  with  the  conslruclion 
of  a  costly  building,  knowing  its  intention 
to  place  the  columnH  on  the  xidewalk,  hav- 
ing giunted  permiaHJon  to  erect  the  building 
according  to  the  plann  after  having  Been 
them,  and  withdrawing  siicli  perinisHion 
only  after  it  would  eo^t  dcfendiint  «10,000 
to  change  the  plan,-;  whereby  i«[npluinant 
was  estopped  from  inriiitin;;  that  the  col- 
umns were  not  lawful. 

There  was  nNo  a  demurrer  to  the  bill,  lie- 
cause  there  was  not  xullicii-ul  nvermcKl  of 
intention  to  obstnict  the  strt-ct  or  create  a 
nuisance;  complainant  did  not  show  that 
he  would  suffer  irreparable  damage;  it  doe* 
not  nppcnr  that  the  city  bad  not  couM'ntrtl 
to  t1it>  erection  of  the  columns;  no  olKttruc- 
tion  of  the  street  is  shown ;  and  it  is  not 
shown  tliat  complainunt  has  ap]ilied  to  tbc 
proper  nutliorilii.>s  of  the  city  to  ab.ite  the 


Further  fart?  appear  in  the  opinion. 
Meiara.  Watta,  Troy,  It  CwJttj  for  ap- 

pUant. 

ilr.  O.  C.  Mkner,  for  appellee: 

Till'  allp-ted  encroudiiiicnt  will  be  a  public 

nuisance  when  completed. 

58  L.  R.  A. 


Elliott,  itoada  ft  Streets,  2d  ed.  t  04S; 
Webb  V.  Demopolis.  65  Ala.  110,  21  h.  R.  A. 
«2.  13  So.  289;  Coalello  v.  State,  108  Ala. 
45.  35  L.  B.  A.  303,  18  So.  820;  Itetd  v.  Bir- 
Mingkam,  92  Ala.  330,  0  So.  101;  Field  v. 
Barling.  149  HI.  530,  24  L.  R.  A.  408,  37 
N.  E.  S50;  Flynn  v.  Taylor,  127  N.  Y.  50C, 
14  L.  R.  A.  656,  28  N.  E.  418;  Dill  v.  Cam- 
den lid.  of  Kdii.  47  N.  J.  Eq.  421,  10  L.  H. 
A.  270,  20  Atl,  73Q;  Stale  v.  Herdetla,  73 
Ind.  185,  38  Am.  liep.  117;  State  v.  Mobile, 
5  Port.  (Ala.)  27S,  30  Am.  Dec.  504;  Cab- 
hell  V.  Williama,  J27  Ala.  320,  28  So.  405: 
State  V.  Edens,  8a  N.  C.  520;  McCloughry 
V.  Finney,  37  La.  Ann.  31. 

The  appellee  will  be  injured  by  this  en- 
croachment to  an  extent  beyond  that  suf- 
fered by  the  general  public,  and  may  main- 
tain a  bill  in  equity  to  have  the  nuisance 
abated. 

Habbell  V.  Williamg,  127  Ala.  320,  28  So. 
403;  Douglaes  v.  Monigomery,  118  Ala.  509, 
43  L.  R.  A.  376,  24  So.  743;  Nininger  v. 
Xoncood,  72  Ala,  277,  47  Am.  Rep.  4J2; 
Doe  ex  dem.  Kennedy  v.  Jones,  11  Ala.  63; 
Field  V.  Barling,  149  III.  636,  24  L.  R  A. 
400,  37  N.  E.  S.'^O;  Dill  v.  Camden  Bd.  of 
Fdu.  47  N.  J.  Eq.  421,  10  L.  R.  A.  276,  20 
Atl.  730;  Flynn  r.  Taylor,  127  N.  Y.  696.  14 
I-  11.  A.  550,  2fi  N.  E.  418;  Ciuebcer  v. 
Howry,  55  Pa.  419,  93  Am.  Dec.  TOO. 

An  abutter  upon  a  public  street  has  an 
casement  for  the  free  and  uninterrupted 
passage  and  circulation  of  light  and  air 
llirougli  and  over  such  street  for  the  benelit 
of  properly  situated  tliereon. 

Story  V.  Xcw  York  Flee.  R.  Co.  00  N.  Y. 
122,  43  Am.  Rep.  140;  lAihr  v.  Melropolitaa 
Kiev.  R.  Co.  104  N.  Y.  208,  10  N.  K.  528; 
Banwll  V.  .fohnsim,  15  N.  J.  Eq.  481;  Dill 
V.  Camden  Bd.  of  Fdu.  47  N.  J.  Eq.  421,  10 
L.  It.  A.  270,  20  At!.  730;  Field  v.  Barling, 
140  111.  .156,  24  L.  R.  A.  406,  37  N.  E.  850; 
Elliott,  Roads  ft  Streets,  2d  ed.  005. 

An  abutting  proprietor  has  an  easement 
of  view  over  and  along  a  public  street. 

Dill  V.  Camden  Bd.  of  Edu.  47  N.  J.  Eq. 
421;  10  L.  R,  A.  270,  20  Atl.  739;  Brvmmdl 
V.  IV/iarin,  12  Grant  Ch.  (U.  C.)  283; 
Trcnnr  v.  Jacknon,  46  How.  Pr.  389;  Town- 
snid  r.  Kps/eiii.  03  Md.  537,  52  L.  R.  A.  400, 
19  Atl.  I!20;  Hallocli  v.  Schcycr,  33  Hun, 
111. 

.4  municipality,  except  by  valid  legisla- 
tive authority,  cannot  liccn!>c  or  permit  any 
private  encroachment  on  a  public  highway; 
and  such  encroachment  is  a  nuisance  per  se, 
cwn  though  permitted  and  sanctioned  by 
the  authorities  of  the  city. 

Stale  v.  Jlobilr,  5  Port.  (Ala.)  270,  30 
Am.  Dec.  664 ;  Wclib  v.  Draiopolifi,  fi.i  .Wn. 
116,  21  li.  R.  A,  02,  13  So.  289;  Coilcllo  v. 
Stale,  IHH  Ala.  45.  35  L.  R  A.  303,  18  So. 
(J20;  }lo</tr  V.  AfljF.  «cii.  22  Ala.  190;  ilo- 
hilc  V.  Loiiinvilli:  ($  y.  R.  Co.  124  Ala.  132, 
2(i  So.  002;  i,oiii«i;iHc  tl  fl.  R.  Co.  v.  ilobiti, 
J.  tf  A",  r.  R.  Co.  124  Ala.  102.  20  So.  89.>; 
Klliottt,  Roads  A, Streets,  2d  od.  5  053; /VW 
V.  Biirli-ig.  140  111,  .""wU,  24  L.  R.  A.  400.  37 
N.  K.  8.-10;  Flt/nn  v.  Toi/ior,  127  N.  Y.  506, 
14  L.  R.  A.  550,  28  N.  E,  418;  Rcimer"! 
Appeal,    100    Pa.    135,    45    Am.    Rep.    373 j 


1S09. 


r  Natiokal  Bank  t.  Ttsos. 


-  «n 


I,  B3  Md.  G37, 


I  L.  K. 


'.  Ep»t. 
A.  400,  49  At).  e2t>. 

The  "balance  of  injury"  rule,  i.  e.,  that 
tbe  injunction  ought  not  to  have  been 
granted  because  the  appellant  suffers  much 
more  injut^  on  account  of  ila  issuance  than 
tbe  appellee  would  have  suffered  if  the  in- 
junction should  have  been  refused,  ought 
not  to  obtain  in  this  case,  because  any  un- 
authorised encroachment  on  a  public  street 
is  a  nuisance  per  ae,  and  the  above  rule  can- 
not apply  in  such  cases. 

Baltmarah  v.  Tuthill,  13  Ala.  410;  WaiUs 
V.  CoueK,  75  Ala.  134. 

If  the  thing  sought  to  be  restrained  is  a 
nuisance  per  »e,  the  courts  should  interfere 
to  prevent  the  same  before  irreparable  mit- 
«bief  is  done. 

Oglelrte  v.  McQuaggt,  67  Ala.  5S0.  42  Am. 
Hep.  112;  Elliott,  Roads  ft  Streets,  2d  ed. 
4  eaS;  Catebeer  v.  Jfoicry,  55  Pa.  419,  93 
Am.  Dec.  766;  Field  v.  Barling,  149  III.  556, 
24  L.  R.  A.  408,  37  N.  E.  850;  Heacll  v. 
Saaa,  J42  III.  104,  31  N.  E.  170;  Com.  v. 
-J-iUabur^h  ik.  C.  R.  Co.  24  Fa.  159,  02  Am. 
Dec.  37-2;  DiU  v.  Caimlm  Bd.  of  AJdu.  47 
N.  J.  Eq.  421.  10  L.  R.  A.  278,  20  Atl.  73(1. 

Even  if  appellee's  building  eticroachea  on 
the  highway,  that  could  be  no  defense  to  ap- 
pellant if  he  should  attempt  to  go  2  feet 
lieyond  appellee  into  the  street. 

'houimille  •£  A'.  R.  Co.  v.  UoHle,  J.  i  K. 
C.  It.  Co.  124  Ala.  102,  26  So.  995;  Mc- 
Cloughry  V.  Ftnnry,  37  Lb.  Ann.  31. 

It  WB*  not  necessary  to  allege  in  the  bill 
that  the  complainant  had  applied  to  the 
proper  authorities  of  the  city  of  Mont- 
gomery to  prei"ent  the  alleged  iiuinance. 

Uotiglaas  v.  Montgomery,  118  Ala.  Oil,  43 
L.  B,  A.  370,  24  So.  745. 

Any  citizen  of  a  town  or  city  may  main- 
tain a.  bill  in  equity  to  enjoin  the  destruc- 
tion of  a  public  park  or  common. 

DougUua  T.  Montgomery,  118  Ala.  599,  43 
I>.  R.  A.  370,  24  So.  745:  Sheffield  it  T. 
aircet  R.  Co.  v.  Rand,  83  Ala.  294,  3  So.  68. 

Irreparable  injury,  as  used  in  the  law  o( 
injunctions,  it  not  such  injury  as  is  be- 
jond  the  poasibility  of  compensation  in 
damages :  nor  does  it  mean  that  it  must  be 
Tery  great, 

t:niott,  Roads  i.  Streets,  2d  cd.  I  06.); 
Com.  V.  Pittaburgh  &  C.  R.  Go.  24  Pa.  151), 
«2  Am.  Dec.  372;  V\eU  v.  Ba.rli,ig,  149  III. 
556,  24  L.  R.  A.  400,  37  N.  E,  850;  mil  v. 
Camden  Bd.  of  Edu.  47  N.  J.  IX.  421,  10 
I*  R.  A.  276,  20  Atl.  739;  roiofwcnd  v.  Ep- 
stein, 03  Md.  537,  52  L.  R.  A.  409.  40  Atl. 
«20;  Cabbctl  v.  WUliamt,  127  Ala.  320.  28 
So.  405;  Catebeer  v.  MoKry,  55  Pa.  419,  93 
Am.  Dec.  766;  Flyrm  v.  Taylor,  127  N.  Y. 
596.  14  I,.  R.  A.  536,  28  N.  E.  418;  Vetcell 
■V.  Haaa.  142  III.  104,  31  N.  E.  176. 

The  rights  of  secess,  light,  air,  and  view 
are  eawments  in  fee, — incorporeal  heredita- 
ments.— and  form  a  part  of  the  estate  in  the 
lota. 

1  Hare,  Am.  Const.  Law,  37(1;  I-owis.  Em. 
Doni.  f  114;  Story  v.  SciB  York  Kiev.  R.  Co. 
110  N.  Y.  122,  43  Am.  Rep.  146;  Wyman  v. 
.Yrir  York,  11  Wend.  487;  Child  v.  Chappfit, 
fl  N.  Y.  246;  Behulte  v.  Korth  Pacific 
«U  L.  H.  A.  '. 


Trannp.  Co.  50  Cal.  592;  Denver  v.  Bayer, 
7  Colo.  113,' 2  Pac.  6;  Dooly  Block  v.  Salt 
Lake  Rapid  Tratiait  Co.  9  Utah,  31.  24  L. 
R.  A.  61U,  33  Pac.  229;  McDonald  v.  Stark, 
176  111.  450,  62  N.  E.  37;  Zearvtg  v.  Raber, 
74  111,  412;  Maywood  Go.  v.  Maytnood,  118 
111.  61,  6  N,  E,  866;  Nevxll  v.  Saai,  142  111. 
104.  31  N.  E.  170;  Dill.  Mun,  Corp,  4th  ed. 
a  5,500.  556b;  McQuaid  v.  Portland  d  V. 
R.  Co.  18  Or.  237,  22  Pac,  899;  Baynea  v. 
Thoma*,  7  Ind.  38;  Garrett  v.  Lake  Roland 
F.lev.  R.  Co.  79  Md.  277,  24  L.  R.  A.  396, 
29  Atl.  830. 

As  long  as  a  street  is  used  tor  street  pur- 
poses the  appellant  cannot  encroach  thereon 
with  any  permanent  i^tnicture  that  will 
damage  his  neighbor. 

Tmmaend  v.  Epftoin,  93  Md.  637,  52  L.  R. 
A.  409,  49  Atl.  829;  Fi^ld  v.  Barling,  149 
111.  558,  24  L.  R.  A.  400,  37  N.  E.  850; 
Flynn  v.  Taylor,  127  N.  Y.  S06,  14  L.  R.  A. 
or.B.  28  N.  E.  418;  Xcicell  v.  Saia,  142  III. 
104,  31  N.  E.  176. 

ippropriate   remedy   for   obstructing 
nent  i*  an  in j  unction  to  remove  or 
restrain  the  obstruction. 

Cafibelt  V.  Williama,  127  Ala.  320,  28  So. 
405:  Elliott,  Roads  &  Streets,  2d  ed.  |  665; 
White  V.  Flannigoin,  I  Md,  525.  54  Am. 
Dec.  668;  McCtoaghry  v.  Finney,  37  La. 
Ann.  31. 

An  injunction  will  be  issued  when  the 
trespass  reaches  to  the  substance  and  value 
of  the  estate,  and  goes  to  the  destruction  of 
it  in  the  character  in  which  it  is  enjoyed,  or 
where  it  woiild  impair  the  just  enjoyment 

Oarrett  \.  Iioke  Roland  Elev.  R.  Co.  7ft 
Md.  277,  24  L.  R.  A.  300.  29  Atl.  830; 
White  V.  Flannigain,  1  Md.  525,  54  Am.  Dec. 
068;  Shipley  v.  Ritter,  7  Md.  413,  61  Am. 
Dec.  371 ;  Storj-,  Eq.  Jur.  |  928. 

An  abutting  proprietor  has  a  right  to 
have  the  street  kept  open  for  its  entire 
width,  free  from  all  unlawful  encroach- 
ments, as  it  was  originally  dedicated. 

McDonald  v.  Stark,  176  III.  456,  52  N.  K, 
37;  ZeCLTing  v.  Raber,  74  111.  410;  Coatello 
V.  State,  108  Ala.  45,  35  L.  R.  A.  303.  18  So. 
820;  Webb  v.  Demopolis,  05  Ala.  116,  21  L. 
R.  A.  62,  J3  So.  289;  Toicmtend  v.  EpBteia, 
93  Md.  537,  52  L.  R.  A.  409.  49  Atl.  029; 
Field  V.  Barling.  149  111.  5.10,  24  L.  R.  A. 
406.  37  N.  E.  850:  FilUburu  v.  BrovM,  82 
Me.  450,  8  L.  R.  A.  n4.  19  Atl.  858;  DHggi 
V.  Phillipa,  103  N.  Y.  77,  8  N.  E.  514;  Me- 
Clottghry  v.  Finney,  37  I*.  Ann.  31;  Elliott, 
Roads  &  Streets.  2d  ed.  i  045 ;  Slate  v.  Iter- 
deita,  73  Ind.  185,  38  Am.  Rep.  117;  Sav- 
age V.  Salem,  23  Or.  381,  24  L.  R.  A.  787, 
31  Pac.  832;  Lebanon  lAght.  Heat,  dc  Poiccr 
Co.  V.  Leap,  139  Ind.  443.  29  L.  R.  A.  342, 
39  N.  E.  57;  Angell  &.  D.,  HigbwavN,  |  226; 
Joknamt  v.  Whilefield,  18  Me.  280,  38  Am, 
Dec.  720;  Goodrich  v.  Burlington,  C.  R.  iC 
X'.  ff.  Co.  103  Iowa.  412,  72  N.  W.  053. 

The  act  complained  of  will  be  an  unlawful 
net  if  completed,  and  the  law  does  not  shield 
or  protect  a  wronjrfoer. 

Satlmarah  v.  Tuthill,  13  Ala.  4J0;  Waife* 
V.  Coveh,  76  Ala.  134;  Toieniend  v.  Epatein, 


Alabama  Supbe>[b  CouftT. 


Mat, 


The  cause  was  aubmitted  for  decree  on 
the  pleadings,  ibe  exceptions  of  cjmplain- 
unt  to  the  three  pleas  filed  by  the  defendant, 
the  motipns  to  dischar^  and  to  dissolve  tlic 
injunction,  and  on  the  demurrer  to  the  bill, 
accompanied  by  the  several  dffidavits  filed 
by  the  complainant  and  the  defendant. 

It  may  be  stated  broadly,  since  it  seems  to 
be  everywhere  settled  in  this  country,  that 
ft  building  or  other  structure  of  like  nature, 
erected  on  a  street, — which  includes  its  side- 
walks,— witliout  the  sanction  of  the  legisla- 
ture, is  a  nuisance;  that  public  "highways 
belong  from  side  to  side  and  from  end  to 
end  to  the  public,"  and  they  are  entitled  to 
B  free  passage  along  any  portion  of  it,  not 
in  use  by  some  other  traveler,  and  that  there 
can  be  no  rightful  permanent  use  of  the  way 
for  private  purposes.  Elliott,  Koads  & 
Streets,  |  645.  This  court  has  said ;  "The 
public  have  a  right  to  passage  over  a  street, 
to  its  utmost  extent,  unobstructed  by  any 
impediments;  and  any  unituthorixed  obstruc- 
tion which  necessarily  impedes  the  lawful 
use  of  a  highway  is  a  public  nuisance  nt 
common  law."  Cogiello  v.  Stale,  108  Ala. 
46,  36  L,  R.  A.  303,  18  So.  820.  Again,  it 
is  said :  "Any  penuanent  obstruction  to  a 
public  highway,  such  oa  would  he  caused  by 
the  erection  of  a  fence  or  building  thereon, 
is,  of  itself,  &  nuisance,  though  it  should  not 
operate  as  an  actual  obstacle  to  travel,  or 
work  a  positive  inconvenience  to  anyone.  It 
is  an  encroachment  upon  a  public  right,  and 
as  such,  is  not  permitted  by  the  law  to  be 
done  with  impunity."  Stale  v.  Edcna,  85 
N.  C.  626. 

It  is  again  well  <ettled  that  a  municipal 
corporation  cannot  license  the  erection  or 
commission  of  a  nuisance  in  or  on  a  public 
street.  "A  building,"  says  Dillon,  "or  other 
atruCture  of  a  like  nature,  erected  upon  a 
street  witJiout  the  sanction  of  the  legisla- 
ture is  a  nuisance,  and  the  local  corporate 
authorities  of  a  place  cannot  give  a  valid 
permission  thus  to  occupy  streets,  without 
express  power  to  this  end  conferred  upon 
them  by  charter  or  statute.  The  usual 
power  to  regulate  and  control  streets  has 
even  been  held  not  to  authorize  the  munici- 
pal authorities  to  allow  them  to  be  en- 
croached upon  by  the  adjoiuiitg  owner,  by 
erections  made  for  his  exclusive  use  and  ad- 
vantage, such  as  porches  extending  into  the 
streets,  or  flights  of  stairs  leading  from  the 
ground  to  the  upper  stories  of  buildinp, 
standing  on  the  line  of  the  streets.  The 
person  erecting  or  maintaining  a  nuisance 
upon  a  public  street,  alley,  or  place,  is  lia- 
ble to  the  adjoining  owner  or  other  person 
who  suffers  special  damii'^  therefrom."  3 
Dill.  Mun.  Corp.  {  060,  and  authorilics  there 
cited;  State  v.  Mobile.  5  Port.  (Ala.)  279. 
30  Am.  Dec.  504;  Demopolis  v.  Webb,  8T 
Ala.  006,  6  So.  408,  96  Ala.  116,  21  L.  R.  A. 


A.  303,  IS  So.  820;  Douglan  y.  MotUgom- 
erg,  118  Ala.  S»g,  43  L.  R.  A.  376,  24  So. 
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There  can  be  no  question,  but  tliat  tli<^ 
erection  of  the  proposed  pillars  by  defend- 
ant in  front  of  its  building. on  the  street. 
and  which  are  to  extend,  as  admitted,  2'£ 
inches  beyond  the  west  line  of  said  building 
onto  the  sidewalk,  is  ft  public  nuisance,  to- 
aliate  which,  the  public  might  maintain  a 
bill.  Rted  V.  Birmingham,  92  Ala.  344,  » 
So.  181;  1  Dill.  Mun.  Corp.  g  374;  Elliott. 
Roads  &  Streets,   H   084,   065;   authorities 

It  is  also  well  understood  tliat,  in  addi- 
tion to  the  right  of  the  public  to  maintain 
a  suit  in  equity  for  an  injunction  against 
the  erection  and  maintenance  of  a  public 
nuisance,  a  private  citizen  who  sustains  an 
injury  therefrom,  different  in  degree  an* 
kind  from  that  suffered  by  the  general  pub- 
lic, may  maintain  a  suit  in  equity  to  enjoin 
it.  Gabbell  V.  Williams,  127  Ala.  320,  2S- 
So.  40.1;  Columbus  v.  itodgeri,  10  Ala.  37, 
47 ;  Elliott,  Roads  &.  Streets,  {  665.  As  t(* 
the  injury  being  irreparable,  or  not  capable- 
of  full  and  complete  compensation  in  dam- 
ages, as  is  sometimes  said  to  be  the  rcqiiire- 
ment  in  case  a  private  citizen  complains  t» 
abate  it,  Kfr.  Elliott  observes  in  the  section 
referred  to,  that  "the  phrase,  'irreporable  in- 
jurj','  is  apt  to  mislead.  It  does  not  nece^i- 
sanly  mean,  as  used  in  the  law  of  injunc~ 
tions.  that  the  injliri'  is  beyond  the  possibil- 
ity of  compensation  in  damages,  nor  that  it 
must  be  very  great.  And  the  fact  that  no 
actual  damages  can  be  proved,  so  that  in  an 
action  at  law  the  jury  could  award  nominal 
damages  only,  often  famishes  the  very  besL 
reason  why  a  court  of  equity  should  interfere 
in  cases  where  the  nuisance  is  a  continuoui 
one."  Ogletree  v.  UoQuaggt,  67  Ala.  680, 
42  Am.  Rep.  112. 

On  the  same  subject  Mr.  Wood  states 
that,  "by  irreparable  injury,  is  not  meant 
such  injury  as  is  beyond  the  possibility  of  re- 
pair or  beyond  possible  compensation  in  dam. 
ages,  nor  necessarily  great  injury  or  great 
damage;  but  that  species  of  injury,  whether 
great  or  small,  that  ought  not  to  be  submit' 
ted  to  on  the  one  hand,  or  inflicted  on  the- 
other,  and  whicb,  because  it  is  so  large  on 
the  one  hand,  or  small  on  the  other,  is  of 
such  constant  and  frequent  occurrence  that- 
no  fair  or  reasonable  redress  can  be  had 
therefor  in  a  court  of  law."  2  Wood.  Nui- 
sances, {  778,  and  note;  3  Pom.  Eq.  Jur.  | 
1340;  Whaley  r.  irilson,  112  Ala.  630,  20  So. 
922, 

The  bill  alleges,  "that  said  encroachment 
[of  the  erection  of  said  pillars  on  the  side- 
walk] upon  said  highway  is  a  public  nui- 
sance, not  only  infringing  upon  tbe  rights  of 
the  commonwealth  of  Alabama,  but  if  sam(» 
are  completed  and  placed  in  position,  as  now 
contemplated  by  the  First  National  Bank, 
said  encroachment  will  greatly  damage  your 
orator  beyond  that  which  is  common  to  thc- 
publie  generally,  by  injuring  and  depreciat- 
ing the  value  of  your  orator's  property,  anit 
by  destroying  the  symmetry  of  your  orator'* 
building  along  the  highway,  which  Is  valu- 
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able,  and  hj  obstructing  tfao  light,  air,  and 
view  necessarily  ensuing  therefrom,  and  by 
depreciating  the  rental  value  of  jour  orator's 
property,  in  that  the  view  of  persons  going 
south  along  said  highway  north  of  your  ora- 
tor's huilding  will  be  cut  off  from  your  ora- 
tor's building."  He  also  aveia  that  the  ten- 
ants, in  his  building  are  valuable  to  him,  and 
some  of  them  have  informed  complainant. 
that  if  eaid  columns  encroach  on  said  high- 
way, or  if  any  part  of  said  building  of  de- 
fendant encroacnes  on  said  highway,  tiiey 
will  no  longer  remain  his  tenants.  Here  is 
averment  of  special  damage  to  complainant, 
apart  from  that  tvhich  may  be  suffered  by 
the  public  at  large. 

It  appears  that  the  basis  of  the  columns 
proposed  to  be  erected  in  front  of  defend- 
ant's building  are  outside  the  west  wall  of 
the  main  structure  to  which  they  are  ex- 
pected to  be  attached,  and  as  is  averred  and 
not  denied,  "are  to  extend  from  the  side- 
walk, 16  feet  in  height,  more  or  less,  and  are 
to  extend  2  feet  more  or  less  [22  inches 
neeras  to  be  the  real  extent]  beyond  the  es- 
tablialicd  building  line  on  said  highway,  into 
and  upon  the  street."  It  is  wholly  imma- 
terial, it  may  be  added,  whether  these  col- 
umns are  designed  to  he  for  ornament  or 
utility,  or  whether  defendant  will  be  preju- 
diced more  by  the  temporary  injunction 
ngainat  their  erection,  than  complainant 
might  be,  if  it  had  not  been  granted. 

We  try  the  case  on  this  appeal,  on  the 
pleadings  as  they  are  presented,  in  advance 
of  any  evidence  taken  in  the  cause.  Whether 
the  evidence  when  taken  will,  on  submission 
of  the  case  for  final  disposition,  sustain  the 
ftverments  for  relief  or  not,  we  are  not  given 
to  know.  It  is  a  case  as  presented,  as  the 
court  below  held,  and  we  think  properly, 
where,  everything  considered,  the  complain- 
ant was  entitled  to  his  injunction,  and  its 
continuance,  to  await  the  final  disposition 
of  the  cause.  Harriaon  v.  Yerbjf,  87  Ala. 
1S3,  6  So.  3. 

The  defendant,  it  may  be  conceded,  owns, 
as  it  claims,  to  the  center  of  the  street  in 
front  of  its  building,  and  its  right  to  the 
use  of  its  property  in  any  way  it  pleases, 
nubject  only  to  the  easement  of  the  public 
along  the  street,  as  a  thoroughfare  of  travel 
and  commerce;  but  it  denies  to  complainant 
the  right  to  light,  air,  and  view,  except  from 
that  part  of  the  street  immediately  in  front 
of  hifl  property-  So  far  as  light  and  air  are 
nincerned,  the  subject  has  been  much  dis- 
cussed, and  may  be  taken  as  well  settled, 
but  the  question  of  view,  if  distinguishable 
from  these,  has  not  often  aiiaen.  The  ease 
ment  of  light  and  air  is  placed,  on  wha 
would  seem  to  be  good  reason,  and  ccrtainl; 
on  authority,  along  with  the  easement  of 
access,  the  one  no  more  iinportant  than  the 
other,  except  in  degree.  This  easeroen 
access,  says  Mr.  Elliott,  "is  so  far  regarded 
as  private  property  that  not  even  the  leg- 
islature can  take  it  away  and  deprive  the 
owner  of  it  without  compensation.  In  New 
York  and  in  moat  of  the  states  in  which  the 
question  has  arisen,  the  abutter  has  an  ease- 
ment in  the  light  and  air  over  tlie  street, 
68  L.  B.  A. 


id  'above  the  surface  there  can  be  no  law- 
ful obstruction  to  the  access  of  light  and  air, 
to  the  detriment  of  the  abutting  owner.' " 
[Elliott,  Roads  &  Streets,  g  095.]  In  sup- 
lOrt  of  the  text,  note  1,  many  authoritie* 
rom  different  courts  are  cited,  including  th» 
ase  of  Xcity  Torh  Elev.  H.  Co.  v.  Fifth  tiat. 
Bank,  13.i  U.  S.  432,  34  L.  ed.  231,  10  Sup. 
Ct.  Kep.  743.  In  the  case  last  cited,  the 
court  says:  "The  owners  of  lands  abutting 
on  a  street  in  the  city  of  New  York  Lave  an 
easement  of  way  and  of  light  and  air  over 
nd,  through  a  bill  in  equity  for  an  in- 
junction, may  recover  of  the  elevated  rail- 
road company  iull  compensation  for  tha 
permanent  injury  to  this  cascmentj  but,  in 
iin  action  at  law,  cannot,  without  the  de- 
fendant's acquiescence,  recover  permanent 
damages,  measured  by  the  diminution  in 
value  of  their  property,  but  can  recover  such 
temporary  damages  only  as  they  have  sus- 
tained to  the  time  of  commencing  the  ae- 

From  the  well-considered  case  of  Barnett 
V,  Johnson,  IS  N.  J.  E(j.  481,  we  quote  ap- 

ingly  what  we  consider  to  be  especially 

icable  to  the  case  in  band,  that  there 
"two  classes  of  rights,  ori^nating  in 
necessity  and  in  the  exigencies  of  human  af- 
fairs, springing  up  coeval  with  every  publio 
highway,  and  which  are  recognized  and  en- 
forced by.  the  common  law  of  all  civilized 
nations.  The  first  relates  to  the  public  pas- 
sage, the  second,  subordinate  to  the  first, 
but  equally  perfect  and  scarcely  less  impor- 
ta.nt,  relates  to  the  adjoinln;;  owners- 
Among  the  latter  is  that  of  receiving  from 
the  public  highway  light  and  air.  .  .  , 
When  people  build  upon  the  public  highway, 
do  they  inquire  or  care  who  owns  the  fee  of 
the  roadbed  [or  street]  T  Do  tfaey  act  or 
rely  on  any  other  consideration  except  that 
it  ia  a  public  highway,  and  they  the  adjacent 
ownersl  la  not  this  a  right  of  universal  ex- 
ercise and  acknowledgment  in  alt  times  and 
in  alt  countries,  a  right  of  necessity,  with- 
out which  cities  could  not  have  been  built, 
and  without  the  enforcement  of  which  they 
would  scon  become  tennntlcssl  It  is  a  riglit 
essential  to  the  very  existence  of  dense  com- 
munities. ,  ,  .  It  is  a  right  founded  in 
sucli  an  urgent  necessity  that  all  laws  and 
legal  proceedings  take  it  for  granted.  A 
right  so  strong  that  it  protects  itself,  so 
urgent  that,  upon  any  attempt  to  annul  or 
infringe  it,  it  would  set  at  defiance  all  leg^ 
islative  enac'^ment  and  all  judicial  deci- 
sion." Dill  v.  Camden  Bd.  of  Edu.  4T  N. 
J.  Eq.  421,  10  L.  R.  A.  276,  20  Atl.  739: 
Field  V.  Barlina.  149  III.  556,  24  L.  R.  A, 
406,  37  N.  E.  SriO. 

In  the  case  of  Dill  v.  Camden  Bd.  of  Edu, 
47  N.  J.  Eq.  421,  10  L.  R.  A.  276,  20  Atl. 
T3II,  touching  the  rights  of  parties  to  streets 
dedicated  to  public  use,  the  court  said:  "If 
we  inquire  what  those  rights  are,  we  find 
that  ijiey  are  twofold:  Fir^t,  a  right  of 
access  from  the  abutting  property,  and  a 
passage  to  and  fro  over  it  in  all  its  extent; 
and,  second,  a  right  of  light,  air,  prospect, 
and  ventilation.  These  rights  are  quite  dis- 
tinct from  each  other,  sjid  capable  of  being 
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Beparktely  exercised  and  enjojred.  The  right 
of  light  tmd  air  and  ventilation  may  be  en- 
joyed fully  without  the  least  exercise  o(  the 
right  ol  access  and  passage.  That  this 
riffht  of  li^t,  air,  prospect,  and  ventilation 
eiista  is  clearly  established  by  the  author- 
'tties  of  this  aad  other  states."  Hallock  t. 
Bc\eyer,  33  HuD,  111. 

It  is  difficult  to  understand  wbv  an  ease- 
tnent  of  view  from  every  part  oi  a  public 
street  is  not,  like  light  ana  air,  a,  valuable 
right,  of  which  the  owner  of  a.  building  ou 
tlw  street  ought  not  to  be  deprived  by  an 
encToachtnent  on  the  hishway  by  a  cotermi- 
nous or  adjacent  proprietor.  The  right  of 
view  or  prospect  is  one  implied,  like  other 
rights,  from  the  dedication  of  the  street  to 

iiublic  upes.  As  was  well  said  by  the 
earned  judge  below  in  respect  to  this  right: 
"It  seems  to  be  a  valuable  right  appurtenant 
to  the  ownership  of  land  abutting  on  the 
highway,  and  to  stand  upon  the  same  foot- 
ing, as  to  reason,  with  the  easement  of  mo- 
iitm,  light,  and  air,  and  to  be  inferior  to 
them  only  in  point  of  conveniens  or  neces- 
sity, and  that  an  interference  with  it  is  in- 
consistent with  the  public  right  acquired  by 
dedication.  The  opportunity  of  attracting 
eustomers  by  a  display  of  goods  and  signs 
is  valuable,  as  I  have  no  doubt  the  streets 
of  amy  city  in  the  world  will  demonstrate." 
As  to  these  and  all  other  mattei^i  brought 
forward,  the  injunction  should  await  the  de- 


cision of  the  cause  when  tried  for  flnftl  de- 
cree, on  pleadings  and  proofs  taken. 

Tlie  demurrer  on  the  ground  that  it  is  not 
alleged  in  the  bill  that  complainant  liad  ap- 
plied without  success  to  the  authorities  of 
the  city  of  Montgomery  for  relief  is  wanting 
in  merit.  He  had  a  right  to  file  the  bill 
without  reference  to  any  action  taken  t^ 
the  city.  Dtmgla*g  v.  Uontgomery,  1  IS 
Ala.  811,  43  I-.  R.  A.  370,  24  So.  745.  Tarn 
demurrer  as  fo  any  of  its  grounds  was  prop- 
erly overruled. 

From  what  lias  been  said  it  will  a^qiear 


N.  R.  Co.  V.  MobiU,  J.  d  K.  C.  R.  Co.  12« 
Ala.  ia2,  2e  6o.  g95;  Webb  v.  Demopolit, 
S5  Ala.  118,  21  L.  R.  A.  02,  13  So.  289,  re- 
spectively, as  to  each  of  these  pleai.  The 
court  held  that  the  third  pica,  as  originally 
filed,  was  good,  but,  as  amended,  was  bad 
for  duplicity, — citing'  Stoi^,  Eq.  PI.  8M. 
Without  considering  the  third  plea  as  origi- 
nally filed,  we  concur  with  the  court  below 
that,  as  amended,  it  was  bad  for  duplicity. 
There  was  no  error  in  overruling  the  motion 
to  discharge  and  dissolve  the  Injunction, 
and,  finding  no  reversible  error  in  any  of 
rulings  of  the  court  below,  let  Ita  decree  be 
affirmed. 
Aftirmcd. 


Tjwia,  J.,  not  sitting. 


CALIFORNIA  SUPREME  COURT. 


Ignat*  STEINHART 


(137  Cal.  075.) 

I.  POBUFBsloD  Of  land  aonsht  to  b*  «•■- 
demBFd  psQdliiK  Che  proceedings  cannot  be 
glies  br  Che  legislature  to  llie  applicant  upon 
pN^pnc    Into    court    of    aiifflclent    money    to 

li  nnnlJr  taJien.  or  tor  damsfECS  la  case,  tor 
any  reoao]).  Ic  Is  not  tnkeo.  under  a  ConsCi- 
tution  providing  Ctnt  prlvHle  property  shall 
not  be  taken  or  dam  aged  for  public  use  wltb- 
nut  Jusc  compensation  having  been  nrst  made 
to  or  paid  Into  court  for  Che  owner. 
I.  A  GomititatloBml  provlvlon  prolilb.- 
IIIbIC  the  appro  iiFlAtl  OB  at  prlvBte 
propcrtr  for  ■.  rlKht  of  wBr  by  pri- 
TBte  corporBfloBn  unCIl  compensation 
has  been  made  or  aicertnlned  and  paid  Into 
court  win.  ir  QeceBSriry  In  nvoid  conflicC  with 
tbe  14  th  A  mend  men  c  to  tlie  federal  ConatlCo- 
tloB,  he  held  to  be  equally  applicable  to  nil 
othci'  persons. 

(November  8,  IBoa.) 


payment 

erty  by  Eminent  domain,  see  also,  In  tbin  series. 
Oonaumers'  Giie  Trust  Co.  v.  Bnrleiig  (Ind.)  IG 
L.  R.  A.  505:  MarCIn  v,  Tyler  IN.  D.)  23  L.  R. 
A.  83S :  and  IlnrrlabnCK.  C.  &  C,  Turnp,  Road 
Co.  V.  Harrlaluire  &  M.  Ktectrlc  It.  Co.  (Pa.)  34 
L.  R.  A.  439. 
69  U  R.  A. 


PETITION  for  ■  writ  of  prohibition  -to 
prevent  the  making  of  an  order  in  con- 
demnation proceedings.     Granted. 

The  facts  are  stated  in  the  opinion. 

MesarB.  SnlllTUi  dE  BBlllTaD,  E.  A- 
Brlditford,  and  Theodore  J.  Roohe,  for 
plaintilT: 

Section  1254,  Code  Civ.  Proc,  in  so  far 
as  it  undertakes  to  authorize  the  court.  In 
advance  of  a  trial  and  before  the  damages 
are  assessed  by  a  Jury,  to  take  possession  of 
defendant's  'ands  in  an  action  to  condemn 
a.  right  of  way,  is  unconstitutional  and  void. 

San  FrancUco  v.  Scott,  4  Cal.  114;  OUIan 
V.  Butchiitson,  18  Cal.  156;  Davia  v.  Ban 
Lorenzo  R.  Co.  47  Cal.  617;  San  Maleo  Wa- 
lenrorka  v.  Sharpitein,  50  Cal.  284:  San- 
bom  V.  Belden,  5\  Cal.  206;  Cobiim  v. 
Tovmaend,  103  Cal.  233.  37  Pac.  202;  Lamb 
V.  Schotller,  54  Cal.  327;  Wojrner  v.  Koil- 
KO;/  Co.  38  Ohio  St.  32. 

The  payment  of  compensation  must  pre- 
cede or  accompany  the  taking  and  damag- 
ing of  the  land. 

San  franciBCO  T.  ScoH,  4  Cal.  114:  Oil- 
Ion  V.  HutehiBSon,  16  Cal.  155;  Lamb  T. 
Schottler,  64  Cal.  327;  Weyl  v.  Sonoma  Val- 
ley R.  Co.  68  Cal.  208,  JO  Poc.  510:  Porter 
V.  Paeipc  Coa»t  R.  Co.  (Cal.)  IS  Pae.  428; 
Tripp  V.  Overorher,  7  Colo.  72,  1  Pac.  G07; 
Cm-ran  v.  Shatttick,  24  Cal.  434:  State  ex 
rel.  Smith  v.  King  County  Suprr.  Ct.  ta 
Wash.  278,  66  Pac.  385;  Oliter  v.  Union 
Post  i  W.  P.  R.  Co.  83  Ga.  253,  9  S.  E.  109H. 

'i'he  money  deposited  in  court  is  not  de- 
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poaited  for  defendant,  nor  can  it  be  with- 
arawn  by  it 

Reynolds  v.  Louisiana,  A.  d  M.  R.  Co.  SO 
Ark.  171,  28  S.  W.  1039. 

Defendant  is  entitled  to  have  tiie  jury  fi\ 
compoueation  in  the  first  inatance. 

Wagtier  v.  Railu>ay  Co.  38  Ohio  St.  32 ; 
Bedman  t.  Philadelphia,  M.  d  M.  R.  Co.  33 
N.  J.  Eq.  165;  "Sorthern  P.  R.  Co.  v.  fit. 
Paul,  M.  <t  M.  R.  Co.  1  McCnry,  302,  3  Fed. 
702;  Birminghamx  Traclion  Co.  v.  Birminii- 
Itam  R.  £  BUatric  Co.  119  Ala.  120,  24  So. 
SB8;  People  e*  rel.  Decatur  d  S.  /-.  B.  Co. 
V.  UcRoberta,  62  111.  38;  Cooley,  Const. 
L*w,  p.  20;  1  Story,  Const.  8  451;  French 
T.  Tesehetnaker,  24  Cal.  530. 

The  "taiEing"  of  land  occurs  when  the 
plaintiff  is  put  into  the  occupation  of  de- 
fendant's land. 

CatUPuM  y.  Dunn,  7B  Cal.  3T0,  20  Pac. 
737. 

Mr.  W.  B.  Cope,  for  defendant: 

Section  1254  of  the  Code  of  Civil  Fro- 
eedure  of  California  is  constitutional. 

Boring  Valley  Wateruxtrks  v.  Drinkkouae, 
9fi  Cal.  220,  30  Pac.  218;  fit.  LouU  £  S.  F. 
X.  Co.  V.  Erana  rf  if.  Fire  Brick  Co.  85  Mo. 
328;  Rothen  v.  St.  LouU,  O.  £  H.  C.  R.  Co. 
113  Mo.  132,  20  S.  W.  892;  State  ea  rel. 
Moody  V.  Baker,  20  Fla.  610;  Central 
Branch  Union  P.  R.  Co.  v.  Atchieon,  T.  £ 
S.  F.  R.  Co.  28  Kan.  433;  Bjr  por(e  Rey- 
nolda,  52  Ark.  330,  12  S.  W.  670;  2  Levcis, 
En.  Dom.  2d  ed.  H  453ii,  678-530,  5S2; 
Martin  v.  Tyler,  4  N.  D.  278,  23  L.  R.  A, 
838,  60  N.  W.  392;  1  Debates  Cmistitutiunal 
Convention,  346,  352;  Beveridge  v.  Lewis 
(Cal.)  87  Pae.  1040;  Fox  v.  Western  P.  R. 
Co.  31  Cal.  S38. 

Jf esars.  Sekwall  A  Pemliertoii  also  for 
defendant. 

Temple,  J.,  deliTered  the  opinion  of  the 

This  is  an  application  for  a  writ  of  pro- 
bibitioa  to  prevent  the  respondent  from 
making  an  order  in  a  condemnation  suit  for 
>  right  of  way  at  the  instance  and  for  the 
Albion  Southeastern  Baihvay  Company,  ;i 
corporation,  putting  such  corporation  in 
poasesaiou  of  certain  lands  of  pctitioTur  dur- 
ing the  pendency  of  the  proceeding,  and  he- 
lOTe  the  value  of  the  land  sought  to  be  taken 
has  been  ascertained.  The  order  is  sought 
pursuant  to  S  1254  of  the  Code  of  Civil  Pro- 
cedure, and,  waiving  some  question  as  to 
whether  tbe  land  sought  to  be  condemned  is 
aufficiently  described  in  the  petition,  it  may 
be  assumed  that  the  Code  provisions  have 
InCD  followed.  The  main  question  is  wheth- 
er  tbe  section  authorizing  the  court  to  make 
an  order  that  such  plsintiff  may  "take  pos- 
aession  of  and  use  the  land  and  premiss 
aOnght  to  be  condemned,  during  the  pen- 
ilency  B<id  until  the  final  conclusion  of  the 
proceedings  brought  to  ctmdcmn,"  is  consti- 
tutional. To  obtain  such  order,  the  plain- 
tiff iDUSt  pay  into  court,  "or  give  security 
tor  the  payment  thereof,  to  be  approved  by 
the  judge  of  such  court,"  suflicient  money  to 
eranpensate  tbe  defendant  in  case  the  land 
ia  finally  tal«n,  or  for  damages  it  for  anv 
CaL-B.  A. 


reason  the  land  be  not  taken.  The  defend- 
ant may  apply  to  the  court  for  the  money, 
but  a  payment  is  deemed  an  abaudminient 
of  all  defenses  except  the  claim  for  greater 
compensation,  in  the  nature  of  tilings,  this 
provision  for  payment  cannot  apply  to  the 
claim  of  a  defendant  for  unliquidated  dam- 
ages for  the  value  of  tlie  use  of  the  land,  and 
damages  thereto,  if  the  land  be  not  finally 
token.  As  to  such  claim,  the  money  is  not 
paid  into  court  for  the  defendant,  but  as  se- 
curity only.  It  is  further  provided  that  the 
deposit  shall  be  at  t>e  risk  of  plaintiff  nntil 
the  court  finally  awards  the  money  to  the 
defendant,  and  the  clerk  and  his  sureties 
shall  be  liable  therefor.  In  the  former  Con- 
stitution the  entire  provision  upon  this  sub' 
ject  was  in  these  words:  "Nor  shall  private 
property  ba  taken  for  public  use  without 
just  compensation."  In  1861  an  act  was 
passed  which  contained  provisions  somewhat 
similar  to  j  1254  of  the  Code  of  Civil  Pro- 
cedure. In  1863  the  Western  Facilic  Bail- 
road  Company  commenced  proceedings  un- 
der tile  statute  to  condemn  lands  for  a  right 
of  way  through  lands  owned  by  Bernard  C. 
Fox.  At  the  commencement  of  the  proceed- 
ing the  railroad  company  filed  a  bond,  as 
required  by  the  act,  and  obtained  an  order 
authorizing  it  to  take  possession,  and  to  con- 
tinue in  possession  pending  the  proceeding. 
It  took  possession,  and  made  the  usual  exca- 
vations and  fills  upon  the  land.  The  pro- 
ceeding WHS  carried  to  a  conclusion,  and 
final  judgment  of  condemnation  entered. 
But  before  final  judgment  a  suit  was  com- 
menced against  the  railroad  company  for 
damages.  The  defendant  justified  under  the 
order  permitting  it  to  take  and  hold  posses- 
sion. On  appeal  an  elaborate  opinion  was 
handed  down  by  Sanderson,  J.,  and  another 
by  Sawyer,  J.  Several  previous  cases  are 
summarily  disposed  of  in  the  opinion.  For 
instance,  in  San  Franciaco  v.  Scolt,  4  Cal. 
114,  the  court  held  that  compensation  must 
be  made  before  the  citizen  can  be  devested 
of  his  rights.  "It  is  not  sufficient  that  the 
low  points  out  the  mode  by  which. daraaga 
may  be  ascertained,  and  provides  the  party 
with  a  remedy  to  enforce  hia  rights.  No 
such  oblifiEation  can  be  imposed  upon  him. 
He  is  entitled  to  the  damages  which  he  has 
sustained,  without  resorting  to  a  le^l  tri- 
bunal to  enforce  payment."  This,  it  is  said, 
means  only  that  tbe  damage*  must  be  paid 
before  title  will  pass.  Of  course,  it  will  be 
convenient  for  the  person  seeking  to  con- 
demn to  postpone  that  time  indeiinit«ly,  if 
in  the  meantime  he  can  have  the  use  of  the 
property.  These  propositions  seem  to  he 
advanced  and  maintained  in  that  case :  ( 1  > 
The  Constitution  does  not  require  payment 
before  the  taking  but  only  that  it  should  bo 
provided  and  made  certain  without  unrea- 
sonable delay  or  expense  to  the  property 
owner;  (2)  the  court  may,  on  the  terms  of 
the  statute,  authori;te  the  party  seeking  to 
condemn  to  take  immediate  possession,  and 
to  USB  the  property  pending  the  proceeding, 
and  such  possession  does  not  constitute  a 
taking  witnin  the  meaning  of  tbe  Constitn- 
tion;  and,  conversely,  title  will  not  put  nn- 
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til  payment  is  made.  Aj  far  aa  the  present 
Inquiiy  IB  concerned,  the  most  important 
propoBition  it    tlmt  ttiking 


I  talting,  within  the 
meaning  of  the  Constitution.  There  wm 
much  more  plauBibility  in  the  contention 
that,  Bs  the  Constitution  then  was,  compcn- 
flation  need  not  be  actually  paid  in  advance. 
The  more  important  proposition  vas  over- 
ruled in  Davit  v.  San  Lorenxo  R.  Co.  47  Cal. 
617.  The  court  uses  the  following  lan- 
guage: "The  occupation  of  land  by  the 
corporation,  for  its  own  purposes,  pending 
the  proceedings  for  condemnation,  is  a  tak- 
ing of  the  property,  within  the  meaning  of 
the  Constitution;  and  that,  as  the  bond  does 
not  cover  such  taking,  the  section  of  the 
statute  under  consideration  is  void."  A 
lengthy  opinion  was  rendered  by  Mr.  Jus- 
tice Crocliett,  and  the  case  of  Fox  v.  West- 
em  P.  It.  Co.  31  Cal.  638,  is  referred  to,  and 
confessedly  modified.  The  same  doctrine 
was  declared  in  Han  Ualeo  WaterKorks  v. 
Bharpstein,  fiO  Cal.  2S4;  BanboTn  v.  Belden, 
5i  Cal.  2G6;  Yilhao  v.  Stockton  A  I.  R.  Co. 
53  Cal.  208.  At  the  time  the  prcBent  C<»isti- 
tution  was  adopt«d  (in  1879),  the  la-w  as 
ftcciared  by  the  supreme  court  was  as  fol- 
lowii:  The  ponseesion  and  use  in  terms  au- 
thorized by  the  statute,  before  compensa- 
tion had  l]cen  made  and  while  the  proceed- 
ing was  pending,  is  a  taliiag,  wttnin  the 
meaning  of  the  Constitution-,  but  the  re- 
<]uirement  of  the  former  Constitution,  which 
only  provided  that  private  property  should 
not  be  taken  for  public  use  without  just 
compensation,  was  satisfied  by  a  provision 
which  insured  the  payment  on  reasonable 
terms  a»  to  delay  and  difficulty  in  the  en- 
forcement of  the  right.  Viewed  in  the  light 
of  these  facts,  the  change  made  in  the  lan- 
guage by  the  new  Constitution  becomes  sig- 
niflcant  The  following  italicized  words 
iirere  added,  and  no  other  change  was  made 
in  the  general  provision;  "Private  prop- 
erty shall  not  be  taken  or  imaged  for  pub- 
lic use  witliout  just  compensation  lutving 
been  first  made  to  or  paid  into  court  for  the 
oioner."  The  purpose  of  the  amendment  is 
perfectly  obvious,  if  the  preliminary  poa- 
session  during  the  pendency  of  the  proceed- 
ing is  a  taking  within  the  meaning  of  the 
Constitution,  it  cannot  be  authorized  until 
the  damage  resulting  therefrom  has  been  ju- 
dicially determined,  and  the  amount  has 
been  paid  or  tendered  to  the  owner.  This 
■natter  was  discussed  in  the  case  of  Cobum 
V.  TouRtend,  103  Cai.  233,  37  Fac.  202,  by 
Mr.  Justice  McFarland,  who  came  to  the 
conclusion  here  reached,  but  he  secured  only 
A  limited  concurrence.  The  case  of  Bprinii 
Valley  Waterv>orIcs  v.  DrinfcAouse,  95  Cal. 
220,  30  Pae.  218.  is  relied  upon  as  authority 
lor  the  proposition  that  !  1254  of  the  Code 
of  Civil  Pnioedure  ia  valid  and  in  accord- 
ance with  the  Constitution.  That  case 
really  involved  the  use  of  the  discretion  of 
the  court  under  {  957  of  the  Code  of  Civil 
Procedure.  The  remarks  made,  however, 
nwy  be  considered  as  favorable  to  respond- 
«nt  here.  Perhaps  tbera  it  is  true  the 
Sfl  L.  R.  A. 
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J    ,.„  paid  into  court  for  the  owner. 

Tbe  amount  had  been  determined  by  a  valid 

judgment,  which  had  been  fully  executed  by 

paying  the  money  into  court  for  the  defend- 

it,  and  plaintiS  had  been  put  into  posaes' 

)n    under    the    judgment.     Afterwards    it 

la  reversed  on  appeal. 

1  do  not  agree  to  the  proposition  that  com- 
pensation is  made  to  the  owner  by  paying 
into  court  a  sum  of  money  before  the  dam- 
has  been  judicially  determined,  and 
.  the'  property  owner  cannot  take  tbs 
money.  Surely,  he  is  cot  compensated  until 
he  may  take  the  money.  It  is  not  paid  into 
rt  for  him  until  he  can  take  it.  In  th« 
ing  Valley  Cote  he  might  have  takes. 
'  :  could  not,  and  therefore  compensa- 
such  a  case  is  not  first  made.  But 
this  case  comes  within  the  purview  of  the 
"  '    ■  of  5  14  of  article  1  of  the  Consti- 

t  is  to  condemn  a  right  of  way 
which  cannot  be  appropriated  until  full  com- 
pensation therefor  be  made  in  money  or  as- 
certained and  paid  into  court  for  the  owner; 
and  this  compensation  must  be  ascertained 
by  a  jury,  unless  a  jury  ia  waived  aa  in 
other  cases.  These  requirements  have  not 
been  complied  with,  and  could  not  be.  To 
hold  that  possession  of  land  may  be  given  to 
a  person  seeking  to  acquire  a  right  of  way 
by   condemnation,   during   the   pendency   of 


to  tjic  owner,  or  into  court  for  him,  would 
be  to  hold  that  this  so-called  temporary  pos- 
session is  not  a  taking  of  private  property 
for  a  public  use.  But  both  on  authority  and 
-  «son  it  is  BO. 

These  provisions  are  not  in  conflict  with 
the  14th  Amendment  of  the  Federal  Conati- 
All  these  provisions  are  but  Ilmita- 
upon  tbe  power  of  the  legislature. 
They  do  not  require  the  passage  of  any  lawa 
upon  the  subject,  but  state  the  conditions 
upon  which  the  legislature  may  autborite 
the  taking  of  private  property  for  public 
use.  If  capable  of  two  constructions,  one  of 
which  would  cause  a  conflict  with  the  Fed- 
eral Constitution,  the  other  must  be  adopt- 
>d.  Construed  with  the  14th  Amendment, 
it 'would  seem  that  the  condition  which  tha 
Constitution  expressly  imposes  upon  the  le;^ 
isiature,  in  granting  the  right  to  private 
corporations  to  acquire  a  right  of  way  un- 
der tbe  power  of  eminent  domain,  must  ap- 
ply to  all  other  persons. 

Wherefore,  it  ia  coiuridered  noio  here  that 
IAb  eaid  court  amd  the  Honaratle  J,  U. 
Jfonnon,  judge  thereof,  be  reetrairted  and 
prohibited  from  making  said  or  any  order 
authorizing  said  rnrporation  to  take  pOAses- 
sion  or  to  use  said  land,  or  any  of  it,  dur- 
ing tbe  pendency  of  the  proceeding  to  con- 
demn and  acquire  a  right  in  and  over  the 
same,  or  any  part  thereof,  until  final  judg- 
ment shall  be  rendered  in  said  proceeding, 
and  tbe  legal  title  to  said  right  and  eue- 
meot  shall  pass  as  provided  in  the  statute. 

We  c 
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1.  SBbac^nratlr  >eiialped  rHi  Htate 
pMSBea  under  ■  irlll  devising  "all  m; 
r«Kl  estate,  of  wfaalBiMTer  natnre  or  kind  so- 
eyer.  Bod  wheresoever  sltuHted,"  under  a  stat- 
Dte  slrlnK  power  lo  devise  tbe  real  esUte 
which  testator  bBlh,  "or  al  the  time  of  hla 
death  shaJl  have." 

a.  Charitable  ■■«■  irlll  be  eafopeed  In 
accordance  with  the  principles  ot  the  com- 
DUQ  law,  la  the  atwence  of  atatulorr  prohlbi- 

.3.  A  ■mnlclpalltr  ^ar  take  property 
In  traa*  for  the  education  of  poor  while 
male  orphaos  ooder  statutorr  Ruthorllj  to 
take  gifts  by   devli  


table 


ml  in  Hon 


for  tbe  (rood  order,  health,  good  government. 
■nd  general  welfare  of  the  city. 
.4.  The  eapaelty  or  a  manlelpallt^  to 
take  property  !■  trast  Is  to  he  deter- 
mlDed,  not  at  the  testator's  death,  but  wh^n 
the  derlae  Is,  by  the  terms  of  tbe  will,  to  take 

effect. 

«.  A  devise  for  the  eatabllahiaeal  ot  a 
eallese  for  th«  edBcattoa  "of  aa  many 
poor  white  male  orphan!  bora  of  reputable 
patvnta  aa  the  Income  shall  be  adequate  to 
maintain"  Is  not  void  (or  Indeanlteaesa. 
where  tbe  eiecntors  of  the  trill  are  given  au- 
thority to  "devise  and  promulgate  such  rules 
and  reffulatlons  as  they  sball  deem  proper  for 
tbe  government  of  the  lostttutloa." 

■4L  The  appolvtmeat  of  traateea  fvr  a 
eollCKC  for  the  edacatloa  o(  orphans,  with 
power  to  control  and  aapervlw  the  college, 
carries  with  It,  by  necessary  Implication,  the 
authority  to  designate  the  beneaclarlca. 

T.  The  cd  Beat  I  on  and  preferment  of 
orphaas,  being  one  of  tbe  subjects  men- 
tioned by  itat.  43  EII1.  chap.  4.  Is  to  be  re- 
garded as  a  public  charity  >n  jurladlctlona 
where  that  statute  Is  Id  force. 

(June  30,  1&03.) 


sealed.    Afftrmed. 

Statement  bj  Steele,  J.: 

George  W.  Clayton,  lute  of  the  county  oi 
Arapahoe,  departed  thin  life  on  the  ]5th  of 
August,  1899.  Afterwards  a  document  pnr- 
portini;  to  be  hla  loat  itill  and  testament 
was  presented  to  the  county  court  of  Ara- 
pahoe county,   and   on   Uie   3d   of   Oot'iber, 

SoTB. — As  to  adoption  of  the  Engliah  statute 
■at  43  Ells.  chap.  4,  see  note  to  UcKenoon  v. 
Winn  (Okta.)  22  L.  R.  A.  SIO. 

for  manlclpallty  aa  trustee  ot  a  charity,  see 
also.  In  thia  aeries,  Dalley  v.  New  Haven 
(Conn.)  14  L.  It.  A.  66,  and  R0l«;  New  Haven 
v.  New  Haveti  &  D.  H.  Co.  (Conn.>  13  L.  R.  A. 
SAO;  Uaysvllle  v.  Wood  (Ky.)  36  L.  R.  A.  93: 
and  Mennler'*  Bucceaalon  (La.)  48  L.  R.  A.  TT. 
«»  L.  R  A. 


1899,  the  uid  document  wm  Mlniitted  to 
probute  and  record  as  the  last  will  and  tes- 
ttunent  of  the  said  George  W.  Clayton,  de- 
ceased. MoHea  HaJlett  was  a.i^KMnted  sole 
executor,  VVilUam  M.  Clayton  not  having 
survived  his  brother. 

llie  14th  and  16th  clauaes  of  the  will  are- 
as followBi 

"Fourteenth.  All  the  rest,  residtte,  and  re- 
mainder of  my  estate,  real,  personal,  and 
mixed,  and  wheresoever  situated,  intending 
and  meaning  to  include  therein  all  rever- 
sionary  devises  and  bequests,  real  and  per- 
sonal estate,  the  use  of  which  I  have  here- 
inbefore given  for  life  to  the  several  persons 
above  herein  mentioned,  respectively,  after 
the  same  shall  have  been  discharged  of  tha 
reapective  tiniatj,  by  the  death  of  the  persona 
respectively  entitled  to  tlie  use  thereof  for 
life,  and  all  legacies  above  f^ven  which  shall 
la^se  by  reason  of  the  death  of  the  legatee 
prior  to  my  decease,  or  from  any  other 
cause,  1  do  hereby  give,  devise,  and  bequeath 
unto  the  corporation  of  the  city  of  Denver, 
in  trust,  nevertheless,  to  be  devoted  solely 
and  exclusively  U>  the  founding,  establish- 
ing, and  forever  maintaining  a  permanent 
college  within  the  city  of  Denver,  in  tho 
county  of  Arapnhoe  and  state  of  Colorado, 
for  the  better  education,  and  more  comfort- 
able maintenance,  than  they  usually  receive 
from  the  application  of  public  funds,  of 
poor  white  male  orphan  children,  amiiewhat 
on  the  plan  of  the  Oirard  Collie,  in  the 
city  of  Philadelphia  and  state  of  Pennsyl- 
vania, but  necessarily  in  a  very  much  smal- 
ler way.  The  college  building  shall  bo  of 
stone,  substantially  built  upon  a  plat  of 
ground  of  sufficient  sLie  to  admit  of  the  con- 
struction of  additional  college  buildings  if 
the  same  shall  become  necessary  or  expedi- 
ent The  institution  above  tnentioited  shall 
be  established  within  ten  years  from  and 
aft«r  my  decease,  as  may  be  practicable  in 
the  judgment  of  my  executors.  They  shall 
carefully  demise  ajid  promulgate  such  rules 
and  regulations  as  they  shall  deem  proper 
for  the  government  of  the  institution,  and 
which  sluU  be  carried  out  and  be  obligatory 
with  the  same  force  and  eiTect  as  if  herein 
set  forth  at  large.  And  for  his  services  in 
tliis  behalf  my  executor,  Moses  Hollett, 
shall  receive  the  sum  of  Ave  thousand  dol- 
loj-B  per  year  until  the  said  college  shall  be 
organized.  I  make  this  provision  for  my 
said  executor,  jtloscs  Hallett,  for  the  reason 
that  I  believe  the  burden  of  this  trust  will 
fall  principally  upon  him,  and  I  have  madn 
pronsion  herein  for  mv  brother  William  M. 
Clayton,  the  other  executor,  in  case  he  shall 
survive  me.  Tlic  above  provision  for  com- 
pensation to  my  said  executor,  Moses  Hal- 
lett is  personal  to  him,  and  shall  not  apply 
to  any  other  exocutor  or  trustee  who  may 
become  his  successor.  It  is  my  desire  that 
in  carrying  out  my  purpose  aa  set  forth  in 
this  section  of  my  will,  before  a  coU^  sit« 
shall  be  selected  or  plan  of  a  college  building 
shall  be  adopted,  a  careful  eatiinate  <»f  tbe 
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total  at  mj  ettaU  subject  to  thia  purpose 
xhall  be  made,  and  so  much  thereof  onlj 
Hhall  be  devoted  to  the  purchase  of  a  site 
und  the  buildinr  ajid  the  furnishing'  of  the 
college  as  will  leave  my  estate  a  sufficient 
fund  to  provide  revenue  for  the  proper 
maintenance  of  tlie  same  and  of  the  orphann 
admitted  tberetoj  and  supplying  t^ompetent 
instructors,  teaubers,  and  nurses  therein, 
who  shall  be  of  tried  skill  and  of  good  mor- 
al character.  So  mueh  of  the  reBiduary  of 
niy  estate  as  shall  remain  after  the  purchase 
of  a.  site,  the  erection  of  the  college,  and  the 
furnishing  of  the  same  with  proper  furni- 
ture and  appliajtces,  shall  be  set  apart  and 
held  and  kept  inviolate  forever,  save  and  ex- 
i.'ept  aa  hereinaft:>r  provided;  and  the  in- 
come, rents,  and  revenues  thereof  shall  be 
used  Bolely  and  exclusively  tor  the  mainte- 
najwe  of  said  institution  and  of  the  orphans 
admitted  therein.  Tbv  institution  shall  be 
organized  ba  soon  si  practicable  witliin  ten 
years  from  and  after  the  time  of  iny  death, 
and  due  public  notice  of  the  intended  open- 
ing of  the  college  shall  he  given,  so  that 
there  may  be  an  opportunity  to  make  selec- 
tions of  competent  instructors,  teachers,  ajid 
nuraes,  and  that  those  who  may  have  the 
charge  of  orphans  may  be  aware  of  the  pro- 
visions intended  for  them.  It  is  my  desire 
that  the  college  shall  be  under  the  manage- 
ment and  supervision  of  a,  board  of  five 
trustees,  which  shall  be  conposed  of  the 
judge  of  the  district  court  of  the  United 
States  for  the  district  of  Colorado,  or  such 
person  aa  he  shnll  appoint;  the  senior  judge 
of  the  district  court  of  the  state  of  Colorado 
of  that  judicial  district  which  shall  include 
the  county  of  Arapahoe,  or  such  person  as 
he  may  apjwiiit;  and  the  chief  justice  of 
the  supreme  court  of  the  state  of  Colorado, 
(tr  Buch  person  as  he  may  appoint;  and  my 
two  executore  hereinafter  named,  during 
life;  and,  after  their  decease,  two  other  rep- 
utable freeholders  of  the  county  of  Arapa- 
hoe, to  be  appointed  by  the  mayor  of  the 
city  of  Denver,  with  thvi  advice  and  consent 
of  the  city  council  of  said  city,  which  said 
trustees  so  appointed  by  the  said  mayor 
shall  hold  their  oHice  for  one  ye&r,  and  until 
tJieir  successors  shall  be  appointed  and  con- 
firmed in  like  manner.  None  of  the  trus- 
tees shoJl  receive  any  compensation  what- 
ever from  my  estate  for  his  services  as  such 
trustee.  Inasmuch  as  I  have  this  matter 
Hcriously  at  heart,  and  my  di^sire  is  that  the 
greatest  possible  good  may  l>e  derived  from 
my  bequest  for  said  college,  1  do  hereby  en- 
join and  require  that,  if  at  the  close  of  any 
year  the  income  of  the  fund  devoted  to  the 
purposes  of  said  college  be  more  than  suffl- 
cicnt  for  the  maintonancc  of  the  institution 
for  that  year,  then  the  balance  of  the  said 
income,  after  defraying  said  maintenance, 
shall  be  invested  in  gMid  securities,  there- 
after to  be  and  remain  a  part  of  the  capi- 
tal :  hut  in  no  event  shall  any  part  of  said 
inpital  fund  be  sold,  disposed  of,  or  pledged 
to  meet  the  current  eoipeiisea  of  the  institu- 
tion. And  I  do  hereby  expressly  declare 
that  all  the  bequests  and  deviiies  in  this  sec- 
tion of  my  will,  made  of  the  said  residue  of 
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my  estate,  to  the  aajd  corporatioD  of  the 
city  of  Denver,  are  made  upon  the  following 
express  conditiongj  that  is  to  say:  First. 
That  the  name  of  said  institution  shall  be 
The  George  W.  Clayton  College.'  Second. 
That  none  of  the  moneys,  principal,  interest, 
dividends,  income,  or  rents  arising  or  accru- 
ing from  the  said  residuary  devise  and  he- 
quest  shall  at  auy  tinw  be  applied  to  any 
other  purpose  or  purposes  whatever  than 
111*  herein  mentioned  and  appointed. 
Third.  That  separate,  true,  and  accurate  ac- 
counts, distinct  from  all  otiier  accounts  of 
the  S9.id  corporation  of  the  city  of  Denver, 
shall  be  kept  concerning  the  said  devise,  be- 
quest, college  and  funds,  and  of  the  invest- 
ment and  application  thereof;  and  that  sep- 
arate account  or  accounts  of  the  some  sliaJI 
be  kept  in  bank,  not  blended  or  mingled 
with  any  other  account,  so  that  it  may  at 
all  times  appear,  on  examination  by  a  com- 
mittee to  be  appointed  by  the  judge  of  the 
county  court  of  Arapahoe  county,  that  my 
insti'uctions  have  been  fully  and  strictly 
complied  nitli.  Fourth.  That  the  said  cor- 
poration shall  render  a  detailed  account, 
verified  by  oath,  annually,  to  the  county 
court  of  Arapahoe  county,  sitting  in  pro- 
Itate,  at  the  January  term  thereof,  concern- 
ing the  said  devised  and  bequeathed  estate, 
and  the  investment  and  application  of  the 
same,  and  shall  submit  all  their  books,  pa- 
pers, and  accounts  touching  the  same  to  a 
committee  of  said  county  court  for  examina- 
tion whenever  the  same  shall  be  required. 
fifth.  The  said  corporation  shall  also  cans* 
to  be  published  in  the  month  of  January. 
annually,  in  one  or  more  newspapers  pub- 
lished in  the  city  of  Denver,  a  tj-ue  and  con- 
cise statement  and  account  of  the  trusts, 
devises,  and  bequests  herein  declared  and 
made,  showing  tne  condition  of  said  oollege, 
the  number  of  scholars,  and  other  particu- 
lars needful  to  be  publicly  known,  for  the 
year  next  preceding  the  said  month  of  Janu- 
ary. As  many  poor,  white  male  orphans. — 
and  by  the  term  'orphan'  is  meant  any  child 
whosa  father  is  dead, — between  the  ages  of 
six  and  ten  years,  born  of  reputable  parents, 
as  the  income  shall  be  adequate-  to  main- 
tain, shall  be  admitted  into  the  college  as 
wxin  as  possible  after  the  opening  thereof; 
and  from  tinte  to  time  thereafter,  as  tliera 
may  be  vacancies,  or  as  increased  ability 
from  income  may  warrant,  others  shall  h« 
admitted;  but,  in  giving  admission,  prefer- 
ences shall  be  given  (1)  to  orphans  torn  in 
and  belonging  to  the  county  of  Arapahoe; 
and  (2j  to  orphans  born  in  and  belonging 
to  otiier  counties  in  the  state  of  Colorado. 
If  it  should  unfortunately  happen  that  any 
of  the  orphans  admitted  into  the  collegti 
shall,  from  malconduct,  have  become  unttt 
companions  for  the  rest,  and  mild  means  of 
reformation  shall  prove  abortive,  they  shall 
no  longer  remain  therein.  Those  orphans 
who  shall  merit  it  shall  remain  in  the  col- 
lege until  they  shall  respectively  arrive  at 
between  fourteen  and  eigliteen  years  of  age, 
OB,  in  the  judgment  of  the  trustees,  shnll  be 
deemed  best,  and  while  there  shall  be  fed 
with  plain  and  wholeecHne  food,  and  clothed 
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witb  deent  tipparel,  and  due  regard  shall 
be  pud  to  tbeir  bealth.  They  shall  be  in- 
structed in  such  various  branches  of  sound 
education  as  will  tend  to  make  thetn  useful 
citizens  and  honorable  membcra  of  itocietj'. 
U  the  income  arising  from  that  part  of  the 
9aiJ  residuajy  devise  and  bequest  remain- 
ing after  the  construction  and  furniahing 
Uie  said  college  shall  be  adequate  to  justify 
it,  or  if  the  said  institution  receive  dona- 
tions from  other  generous  men  or  women, 
ajid  there  shall  be  need  of  another  college 
building  or  buildings,  owing  to  the  increase 
of  the  number  of  orphans,  then  and  in  that 
case  the  trustees  of  said  college  may  devote 
so  much  of  tlie  said  accumulated  income  as 
taay  be  necessai-y  for  that  purpose  to  the 
building  of  .an  additional  college  building  or 
buildings,  having  in  view  at  all  times  a 
sufllcient  reserve  capital  fund  to  provide 
revenue  adequate  for  the  maintenance  of 
said  college  and  of  the  orphans  admitted 
thereto. 

"Fifteenth.  I  give,  devise,  and  bequeath 
all  my  real  and  personal  estate,  of  whatso- 
ever nature  or  kind  soever,  and  wheresoever 
situated,  unto  my  brother  William  ^1.  Clay- 
ton and  itloses  Uallett,  my  truBt«d  friend, 
the  executors  of  this,  my  lost  will  and  t«stA- 
ment,  herEinaft^r  appointed,  in  trust  for 
the  payment  of  my  just  debts,  and  the  lega- 
cies, devise«,  and  bequests,  above  herein 
specified;  and  1  do  hereby  expressly  author- 
ize ajid  empower  them,  my  said  executors, 
to  sell,  convey,  and  dispose  of  the  same,  at 
pub'.ic  or  private  sale,  at  such  time  or  times 
and  upon  luch  terms  and  in  such  manner 
as  to  them  shall  seem  meet,  or  to  improve 
the  same  for  the  purpose  of  accumulating 
revenue  for  the  fund  above  mentioned :  Pro- 
vided, they  shall  have  ten  years  from  mj 
decease  to  dispose  of,  sell,  or  to  improve  to 
the  best  advantage  the  balance  of  my  real 
estate  rcanaining  aiter  the  aforesaid  be- 
quests arc  paid,  and  for  the  purposes  above 
mentioned. 

On  the  27th  of  February,  1900,  Thomas 
S.  Clayton  filed  his  complaint  in  the  dis- 
trict court  of  jlrapaboe  county  against  Mo- 
ses Uallett,  as  executor  and  trustee  under 
the  will  of  George  W.-  Clayton,  the  city  of 
Denver,  the  heirs  at  law  of  George  W.  Clay- 
ton, and  the  legatees  named  in  the  will,  for 
the  purpose  of  having  said  will  declared  to 
be,  as  to  the  residuary  estate  of  the  said 
George  W.  Clayton,  null  and  void.  Upon 
the  trial,  proof  v/ae  made  showing  that  the 
estate  of  George  W.  Clayton  was  of  the  val- 
ue of  about  82,000,000;  that  it  con.tisted  of 
various  kinds  of  property  in  the  state  of 
Colorado  and  other  parts  of  the  United 
States;  and  a  deed  was  received  showing 
that  many  parcels  of  real  estate  liad  been 
conveyed  to  the  said  George  W.  Claj-ton 
since  the  execution  of  his  will.  The  dis- 
trict court  on  the  5th  day  of  March,  1901, 
rendered  indgment  in  favor  of  tbo  defend- 
ants and  against  the  plaintiff,  from  which 
judgment    the    plaintilT    appealed    to    this 

The  plaintifT  insists,  as  preliminary  to  the 
niain  question,  that  the  estate  of  the  testa- 
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tor  acquired  oiter  the  execution  of  his  will 
did  not  pass  by  the  devise.  Upon  the  ques- 
tion of  tJie  validity  of  the  devise  in  the  four- 
teenth section  of  the  will,  his  claims  are: 
( 1 1  That  the  will  provides  no  metliod  by 
which  the  beneficiaries  shall  be  selected,  ani 
there  being  no  pre«cribed  means  by  which 
the^  can  be  ascertained,  as  a  class  or  as  in- 
dividuals, the  trust  is  void  because  of  this 
iudetiniti'ness.  (2)  That  neither  the  statute 
nor  the  so-called  principles  or  conservative 
proviKioni  of  the  statute  43  ¥A\z.  chap.  4, 
are  in  force  in  the  state  of  Colorado.  (3) 
That  the  jurisdiction  of  the  court  of  elian- 
eery  in  li^ngland  over  charitable  uses  ia  de- 
rived from  three  Knirces, — from  its  ordi- 
nary inherent  jurisdiction  over  trusts,  from 
the  prerogative  of  the  Crown,  from  the  stat- 
ute 43  Klii.  chap.  4, — and  that  courts  of 
equity  in  Colorado  do  not  possess  the  juris- 
diction derived  fi'om  the  (H^rogatlre  of  the 
Crown,  or  the  jurisdiction  derived  from  the 
statute  of  Elizabeth;  that  they  possess  only 
judicial  powers,  and  exercise  only  so  much 
of  the  jurisdiction  of  the  English  court  of 
chancery  as  was  derived  from  its  ordinary, 
inherent,  judicial  jurisdiction  over  trusts. 
(4)  That  no  trustee  competent  to  take  has 
been  UHTned  in  the  will ;  that  the  beneficia- 
ries lire  indefinite  and  uncertain,  and  have 
no  vested  interest  in  the  property  men- 
tioned ;  and  that  therefore  the  supposed 
trust  created  by  the  will  ia  void.  (5)  That 
the  tchtator  intended  this  trust  to  be  per- 
tiomil  to  the  city,  and,  even  if  the  court . 
adoj>t8  the  English  doctrine  in  all  its  phas-  ' 
PS,  it  cannot  substitute  another  trustee,  and 
the  trust  must  be  lield  void  for  this  reason. 
The  defendants  assert  that  the  district 
court  had  not  jurisdiction  to  determine  the 
matters  in  controversy,  and  that  the  plaia- 
tifT  was  estopped  by  the  decree  of  the  coun- 
ty court  to  assert  the  invalidity  of  the  de- 
vise to  the  city  of  Denver  mentioned  in  tha 
14th  paragraph  of  the  will;  further,  that 
tile  ti'iist  IS  a  valid  trust;  that  the  city  of 
I>enver  is  competent  to  take  under  the  will 
and  to  administer  the  trust. 

MeMrs.  Lvtber  M.  Ooddsrd  and  Jnl- 
Ina  B.  Blasell,  with  Itciirg.  Cftclon, 
SkeltoD,  ft  Morrow,  for  appellant; 

PlaintilT  is  not  estopped,  by  the  decree  ad- 
mitting the  will  to  probate,  to  assert  the 
invalidity  of  the  devise  to  the  city  of  Den- 
Black,  Judgm.  ff  615,  035,  pp.  741,  7G4: 
Duchraa  of  Kingston's  Cnie,  20  How.  St, 
Tr.  53H;  Uopking  v.  /,cc,  0  Wheat,  109,  5  L. 
ed.  218;  Eastman  v.  Cooper,  15  Pick.  276, 
2tl  Am.  Dec.  BOO;  llorlon  v.  Hamilton,  20 
Tex.  OOtI;  3  Kedf.  Wills,  p.  62;  Woodruff  v. 
Taylar,  20  Vt.  65;  Milchell  v.  Bolder,  8 
Bush,  302 ;  Crauie  r.  A'du-ords,  92  Ky.  109, 
17  S.  W.  2U  ;  Fallon  v.  Chideitcr,  46  Iowa, 
390,  20  Am.  Itep.  104;  Carter  r.  Thomiu,  4 
.Me.  344;  WorrUl  v.  Oill,  46  Ga.  485;  Ware 
V.  JVisner,  4  McCrary,  60;  Oreentcood  v. 
Murray,  20  Minn.  259,  2  N.  W.  045;  Ha 
parte  Fuller,  2  Story,  332,  Fed.  Caa.  No. 
5,147;  Burn*  v.  Travie,  117  Ind.  44.  18  N. 
E.  45;   Lorieum  v.  KeUer,  5   Iowa,   IHO,  68 
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Am.  Dm.  eOfl;  Sc  Merriam,  136  N.  Y.  58,  32 
N.  E.  G2I;  F.pans  v.  Anderson,  15  Ohio  St 
-324 ;  Whitfield  v.  Hurst.  38  N.  C.  (3  Ired. 
Eq.)  242;  Trc^clcr  v.  jMiHer,  41  N.  C.  (6 
Ired.  £q.)  260;  Campboll  v.  Wallace,  10 
■Orav,  l(i2;  Armslrono  v.  Leor,  12  Wheat. 
189,  e  L.  ed.  589. 

The  city  of  Denver,  under  its  charter  at 
Ihe  date  of  the  testator's  death,  had  no 
power  or  capacity  to  acquire  title  to  prop- 
erty for  the  purposes  for  which  the  bequest 
in  the  14th  paragraph  of  the  will  was  made; 
nor  had  it  the  power  or  capacity  to  take 
and  hold  the  property  in  trust  for  the  pur- 
poses mentioned  in  said  bequest. 

Ivawa  18B5,  p.  76. 

Only  such  powers  and  rights  can  be  exer- 
fiised  under  municipal  charters  as  are  clearly 
comprehended  witbin  their  words,  or  derived 
therefrom  by  a  necessary  implication,  regard 
being  had  to  the  subject  of  the  grant. 
,  Beach,  Pub.  Corp.  S  .138;  Dill.  Mnn.  Corp. 
3d  ed.  i  89;  St.  LouU  v.  Hell  Teleph.  Co. 
96  Mo.  023,  2  L.  R.  A.  278,  10  S.  W.  197; 
Loa  AngcleM  City  Water  Co.  v.  Los  Angeles, 
88  Fed.  720;  Douglasa  v.  Placerville,  18  Cal. 
644;  Clark  v.  Davenport,  14  Iowa,  494; 
Leavenncurlh  v.  Norton,  1  Kan.  432 ;  Leon- 
4>rd  V.  Canton,  35  Miss.  189;  Parker  t. 
JSofctT,  Clarke  Cti.  223;  Nevr  Orleans,  If.  £ 
C.  R.  Co.  V.  Dunn,  51  Ala.  128;  Joplm  v. 
Leclie,  78  Mo.  App.  8;  Taylor  v.  Boy  City 
Street  R.  Co.  80  Mich.  77,  45  N.  W.  335; 
petroit  V.  Detroit  City  R.  Co.  56  Fed.  867; 
Leadcille  Iliuminating  Qaa  Co.  v.  Lcadville, 
.  9  Colo.  App.  400,  48  Pac.  268;  Durango  v. 
Reinaberg,  16  Colo.  327,  26  Pac.  820;  Car- 
penltr  v.  People  ear  rel.  Tilford.  8  Colo.  116, 
S  Pac.  828;  Hayicard  v.  Red  Cliff,  20  Colo. 
33,  30  Pqc.  795;  Christenten  v.  Fremont,  45 
Neb.  160,  63  N.  \V.  364;  HoWen  v.  Yonkere, 
25  Misc,  250,  55  N.  Y.  Supp.  254;  Sherlock 
V.  Winnctka,  59  III.  389;  Jaekaoa  ea  dem. 
Lynch  V.  Harlicell,  8  Johns.  422;  Livingston 
-Conofy  V.  Weider,  64  111.  427;  Bufaula  t, 
Metlai,  67  Ala.  588,  42  Am.  Eep.  Il8;  Wil- 
liana  v.  Lash,  S  Minn.  496,  Oil.  441;  Miller 
V.  Gregg,  26  Iowa,  75;  Knoa-v.  Peterson,  21 
Wis.  249;  Champaign  v.  Earmon,  98  III. 
4B1;  Sprague  v.  Coenen,  30  Wis.  209;  Lo- 
gansport  v.  Rnmphrey,  84  Ind.  467;  Hanna 
v.  Palnam  County,  29  Ind.  170;  Fulton  v. 
Northern  Illinois  College,  158  111.  333.  42  N, 
E.  138 ;  ilarkley  v.  Mineral  City,  68  Ohio  St. 
430,  51  N.  E.  28;  HcOuire  v.  Atlantic  City, 
63  N.  J.  I^  91,  42  Atl.  781;  Eunnicutt  v. 
Atlanta.  104  Ga.  1,  30  S,  E.  500. 

Public  education  is  a  state  matter,  which 
cannot   be   delegated   to   municipal   corpora- 
Const,  art.  fl,  i  1. 

The  state  cannot  do  indirectly  what  it  is 
prohibitpd  from  doing  directly. 

Ally.  (Jen.  ex  rel.  Barbour  v.  Pingree,  120 
Mich.  650,  46  L.  R.  A.  407,  79  N.  W.  81 

Corporations  cannot  hold  property  in 
trust  for  purposes  in  which  they  hai-e  no 
intercut. 

Jackson  ex  dem.  Lynch  v,  Hartirell,  8 
Johns.  422;  Be  lloKe,  1  Paig?,  214,  10  Am. 
Dec.  395;  Hoxith  ticxrmarket  Methodist  Sem- 
inary V.  Peaslee,  15  N.  H.  317;  Sutton  v. 
-G8  L.  R.  A. 


Cole,  3  Pick.  232;  Bailey  r.  "Neui  Eaven,  60 
Conn.  314,  14  L.  R.  A.  69,  22  Atl.  945; 
Maysville  v.  Wood,  102  Ey.  263,  39  L.  R. 
A.  93,  43  S.  W.  403 ;  Augusta  v.  Walton,  77 
Oa.  620;  Vew  Haven  t.  Heui  Haven  d  D.  R. 
Co.  02  Conn.  252,  18  L.  R.  A.  256,  25  AU. 
""";  Bullard  v.  Shirley,  153  Mass.  559,  12 
L.  R.  A.  110,  27  N.  E.  766;  Fosdiek  v.  Hemp- 
stead, 125  N.  Y.  581,  11  L.  R.  A.  715,  26  N. 
E.  801;  Re  Fox,  62  N.  Y.  530,  11  Am.  Rep. 
751;  United  State*  V.  Fwc,  94  U.  8.  315,  24 
L.  ed.  192. 

State  courts  which  have  held  that  munici- 
pal corporations  might  take  and  hold  prop- 
erty in  trust  for  certain  charitable  purposes 
placed  their  decisions  upon  the  ground  that 
the  corporation   was  authorized   by  statute 

Chambers  v.  St.  Louis,  29  Mo.  543;  Webb 
Neal,  5  Allen,  575;-  Philadelphia  v.  Elli- 

t,  3  Rawle,  170;  Cresson's  Appeal,  30  Pa. 
437;  Mary's  Buceession,  2  Rob.  (La.)  438; 
Bell  County  v.  Alexander,  22  Tex.  350,  73 
Am.  Dec  268;  ificftmond!  v.  Davis,  103  Ind. 
449,  3  N.  E.  130;  Peynodo  v.  Peynado,  82 
Ky.  5;   Ally.  Gen.  ex  rel.  Abbot  v.  Dublin, 

38  N.  H.  450;  Oxford  Union  Cong.  Soc.  v. 
West  Cong.  Soe.  55  N.  H.  463;  Sarqent  v. 
Cornish,  54  N.  H.  18;  Hamden  v.  Rice,  24 
Conn.  S30;  Dailey  v.  A'cio  Haven,  00  Conn. 
314,  U  L.  R.  A.  09.  22  Atl.  945;  Sutton  v. 
Cole,  3  Pick.  232;  Hatheway  v.  Eaekett,  32 
Mich.  07. 

The  legal  incapacity  of  the  town  or  city 
to  perform  the  duties  imposed  by  a  condi- 
tion in  a   bequest   entirely  defeats  the    b«- 

Bullard  v.  Shirley,  153  Mass.  550,  12  L. 
R.  A.  110,  27  N.  E.  760. 

The  will  provides  no  method  by  which  the 
beneficiaries  s'hall  be  selected ;  and,  there 
beine  no  prescribed  means  by  which  they 
can  be  asccrtaineit  as  a  class  or  as  individ- 
uals, the  trust  is  therefore  void  because  of 
this  indefiniteness. 

If  there  is  such  uncertainty  that  it  can- 
not be  known  who  is  to  take  as  benefleiary. 
the  trust  is  void;  and  the  heirs,  by  opera- 
tion of  law,  will  take  the  estate  stripped  of 
the  trust. 

iloran  v.  Moran,  104  Iowa.  216,  39  L.  R. 
A.  204,  73  N.  W.  017  ;  LePage  v.  McXomara, 
5  loiva,  124;  1  Beach,  Tr.  f  320;  Adye  v. 
Smith,  44  Conn.  BO,  28  Am.  Rep.  424: 
Treat's  Appeal,  30  Conn.  116;  Tappan's  Ap- 
peal, 52  Conn.  412;  Benrdsley  v.  Bridgeport, 
53  Conn.  489,  55  Am.  Ren.  152,  3  All.  657; 
Fairfield  v.  I/awson,  50  Conn.  501.  47  Am. 
Rep.  069;  White  v.  Fisk,  22  Conn.  31; 
Rath  V.  Oberbrunner.  40  Wis.  238;  Heiil  v. 
Murphey,  40  Wis.  276;  Soff en's  Estate,  70 
Wis.  522,  36  N.  W.  409;  Holland  v.  Peek,  Zl 
N.O.  (2]red.Eq.)  255;  White  v.  Atty.  Cen. 

39  N.  C.  (4  Ired.  Eq.)  10;  Johnson  v.  John- 
.wn,  02  Tenn.  659,  22  L.  R.  A.  179,  23  S.  W. 
114;  Fnntain  t.  Ravenel.  17  How.  369,  K> 
L.  ed.  80;  Otcens  v.  Missionary  Soc.  of  M. 
K.  Church,  14  N.  Y.  380,  67  Am.  Dec.  160; 
Williams  v.  Williams,  8  N.  Y.  525;  Down- 
>«g  V.  Marshall.  23  N.  Y.  360,  80  Am.  Dec 
iiiO;  Bcekman  v.  Bonsor,  23  N.  Y.  298,  B" 
Am.  Dec.  269;   Crimes  v.  Earmon,  35  Ind. 
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198,  e  Am.  Bep.  690;  Ore- it  v.  AlUn,  5 
Humph.  170;  Holland  v.  Peck.  37  N.  C.  (2 
Ired.  Eq.)  255;  Qriffin  v.  Qralutm,  8  N.  C. 
(1  Hawks)  133,  0  &m.  Dec.  610;  San  An- 
tonio T.  Odin,  15  Tex.  539;  Troutman  v.  £)e 
itoiMirre  Odd  Felhiica'  Orphans'  Home  i  In- 
-dustrial  School  Asao.  (Kan.)  64Pac.33;  Si. 
Jame»  Orphan  Atylum  v.  Shtlby,  60  Neb. 
796,  84  N.  W.  274;  Hinckley's  Estate,  5S 
€>I.    457;  Baacom    v.    Albertson,  34    N.  Y. 


25  L. 

called  prill- 
of  the  stat- 
farce  in  the 


003;  Kain  v.  Oibbones,  101  U. 
«d.  813. 

Neither  tbe  statute,  nor  tbe 
.ciples  or  conservative  pi 
ute,  43  Elii.  chap.  4, 
•tate  of  Colorado. 

MillB'a  Anno.  Stat,  i  4184,  p.  2171. 

The  a<?t  was  local  to  the  Kingdom  of 
'Creat  Britain. 

arimes  v.  Harmon,  35  Ind.  198,  0  Am. 
Hep.  690;  Owena  v.  Missionary  Soc.  of  il.  E. 
ChMrch,  14  N.  Y.  380,  87  Am.  Dec.  160; 
Hinckley's  Eatate,  58  Cal.  505;  Dickaon  v. 
Uonlgomery,  1  Swan,  384;  Perin  v.  Carry, 
24  Bow.  485,  16  U  ed.  701 ;  Daahiell  v.  Ally. 
4ien.  6  Uarr.  &,  J.  392,  9  Am.  Dec.  572; 
ilreen  v.  Allen,  5  Humph,  170;  Herr  v.  John- 
->oti,  11  Colo.  393,  18  Pac.  342;  Moore  v. 
Jfoore,  4  Dana,  354,  29  Am.  Dec.  417  ;  Atty. 
«en.  V.  Mattheica,  2  Lev.  187;  Atty.  Ocn.  v, 
Sydcrfen,  1  Vern.  224;  Uoggridge  v.  Thack- 
well,  7  Ves.  Jr.  60;  Clifford  v.  Francis, 
Vreem.  Ch.  330;  DaCosta  v.  DePas,  1  Ambl. 
228;  Atty.  Gen.  ex  rcl.  Aapeinhato  v.  Ber- 
riek,  1  Ambl.  712;  Atty.  Cen.  v.  Clarke,  1 
Ambl.  422;  Plunkclt  v.  Dublin,  1  Bligh  N. 
R.  312;  Welltclored  v.  Jonea.  1  Sim.  &  Stn. 
40;  I/tfdloict  V,  Greenhouse,  I  Bligh  N.  R. 
48;  Poice  v.  Canterbury,  14  Ves.  Jr.  372; 
Story,  Eq.  Jur.  i  IISO;  Doughtcn  v.  Van- 
dever,  6  Del.  Ch.  65;  White  v.  Fisk,  22 
4;onn.  31;  Fhihtdelphta  Baptiat  Aaso.  v. 
Horl,  4  Wheat.  1,  4  L.  ed.  409;  Wheeler  v. 
.^ntifA,  0  How.  55,  13  L.  ed.  44;  Fontain  v. 
Havenel,  17  How.  385,  15  L.  ed.  60. 

The  court!  of  thia  state  poswss  none  of 
the  jurisdiction  derived  from  the  preroga- 
tive of  the  Crown  aa  parens  palriie. 

Green  t.  Allen,  5  Humph.  170;  Colo. 
■Const,  arts.  3,  B,  I  II ;  LePage  v.  McNamara, 
S  Iowa,  145;  Oict™  v.  iliaaionary  Soc.  of 
M.  E.  Church,  14  N.  Y.  380,  87  Am.  Dec. 
laO;  2  Parry,  Tr.  3d  ed.  380,  {  729;  Grimes 
V.  Harmon,  35  Ind.  198,  9  Am.  lUp.  690; 
Wheeler  v,  Smith,  9  How.  65,  13  L.  ed,  44; 
;>'onfain  v.  Aot-cnel,  17  How.  388,  15  L.  ed. 
88;  Philadelphia  Baptist  Aaso.  v.  Hart,  4 
Wheat,  1,  4  L.  ed.  409. 

The  testator  intended  this  trust  to  be  per- 
«OTuJ  to  tlie  city;  and  even  if  the  court 
sdopta  the  Engliah  doctrine  in  all  ita  phases, 
it  cannot  subatitute  another  trustee,  and  tbe 
ti    It  miiat  be  held  void  for  this  reason. 

Loring  V,  Marsh,  6  Wall.  337,  18  L.  ed. 
S02;  Marah  v.  Ronton.  99  Mass.  132;  Fan- 
lain  V.  Ravcnel,  17  How.  388.  15  L.  ed.  88; 
Orcen  v,  Allen.  5  Humph.  170;  Atlg.  Gen. 
\:  aladttone,  13  Sim.  7;  floicti  v.  Worrall,  1 
>fvl.  i  K,  .>01;  2  Perry,  Tr.  3d  ed.  363,  % 
-731. 


tator's  death,  and  ia  governed  by  the  law  in 
force  at  the  time  it  takes  effect. 

Dodge  v,  WiHioms,  46  Wis.  70,  1  N.  W. 

04,  50  N.  W,  1103;  Orecii  v.  Allen,  5  Humph. 
170;  Owena  v.  Missionary  Boc.  of  M.  E. 
Church,  14  N.  Y.  380,  67  Am.  Dec.  180; 
Reed-a  Appeal,  118  Pa.  215,  11  Atl.  787; 
Bcofield  V.  Olcott,  120  111.  362,  11  N.  E.  351; 
McArthvr  v.  Scott,  113  U.  S.  340,  28  L.  ed. 
1015,  6  Sup.  Ct.  Rep.  852;  Sager  v.  Gnllo- 
icay,  113  Pa.  500.  6  Atl.  200;  Sills  v.  Bor- 
nanf,  9  L,  R.  A.  211.  and  Ttofe,  152  Mass.  87, 
25  N.  E.  98. 

Mr.  W.  C.  Kingaler  and  iliaa  M«rr  F. 
ZiSitlirop.  for  appellees: 

The  will  was  framed  from  the  will  of 
Stephen  Girard,  and  the  act  of  assembly  re- 
lating thereto),  passed  by  the  legislature  of 
Pennsylvania  June  13,  1SU9,  was  sustained. 

ridol  V.  Philadelphia,  2  How.  127,  11  I., 
ed.  205;  Soohan  v.  Philadelphia,  33  Pn.  9; 
Philadelphia  v.  Cirard,  45  Pa.  9,  84  .4m. 
Dec.  470;  Girard  v.  Philadelphia.  7  Wall.  1, 
19  L.  ed.  53;  Philadelphia  v.  Fox,  84  Ph. 
169;  ilcDonogh  v.  Murdoch,  15  Mow.  367, 
14  L.  ed.  732;  State  v.  McDonogh,  8  La. 
Ann.  171. 

The  trust  created  by  the  will  of  George 
W.  Clayton  is  a  valid  charity  under  the  law 
of  Colorado,  and  tbe  city  of  Denver  ia  com- 
petent to  execute  the  trust.  The  law  of 
what  ia  now  Colorado  was,  until  April  30. 
1803,  as  to  ell  the  state,  until  1848  and  1850 
as  to  the  southern,  and  until  1861  as  to  the 
western,  portion,  the  civil  law  as  modified 
by  France  and  the  regulations  by  Spain. 

Under  the  civil  law,  the  bequest  of  Mr. 
Clayton  ia  unquestionably  valid. 

Domat,  Civil  I^w,  bk.  4,  title  2,  IS  8,  6, 
7;  McDonogh  v.  Mvrdoch.  15  How.  387,  14 
L.  ed.  732;  Burr  v.  Smith,  7  Vt.  246,  29 
Am.  Dec.  154;  Sandars,  Justinian,  Ham- 
mond's ed.  lib.  2,  title  23,  j  1;  State  v.  Jfl^ 
Dono^A,  8  La.  Ann.   171. 

The  flrat  legislature  of  Colorado  adopted 
as  the  common  law  of  the  territory  the  Illi- 
Doia  act  of  1845. 

111.  Rev.  Stat.  184.>,  chap.  02,  |  1,  p.  337. 


The 


periods,  the  law  of  Virginia,  Kentucky, 
Ohio,  Indiana,  Illinois,  Missouri,  Arknnsss. 
and  Kansas.  Prior  to  its  repeal  in  Vir- 
ginia, charities  were  entitled  to  peculiar 
favor,  and  to  be  liberally  expounded. 

Charles  v.  BunnicuH,  5  Call  (Va.|  311; 
Protesfunf  Episcopal  Edv.  Soc.  v.  Church- 
man, 80  Va.  718;  General  Aaaembh/  of 
Prcsby.  Church  v.  Guthrie,  86  Va.  125,  6 
L,  R.  A.  321.  10  S.  E.  318;  Bell  County  v. 
Alexander,  22  Tex.  351,  73  Am.  Dec.  288. 

Kentucky  adopted  the  statute  June  1, 
1792, 

Ky.  Rev.  Stat.  18.12,  p.  38;  Hunt  v.  War- 
nickr.  Hardin  (Kv.)  61;  Riy  v.  Su:ceney, 
14  Bush,  1,  29  Am.  Rep.  388. 

The  early  Kentucky  caws  went  further 
than  those  of  any  other  state,  in  favoring 
charitable  bequests  and  the  cy  pria  doctrine, 

Ga4s  V.  Wilhiti-.  2  Dana,  170,  20  Am.  Dec. 
446;  Moore  v.  Moore,  4  Dana,  354.  29  Am. 
Dec.  417;   Curling  v.  Curling,  6  Dana,  38, 
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33  Am.  Dec  *75;  Atty.  Gen,  v.  WalUnx,  7 
B.  Man.  611. 

Though  the  statute  of  1643  constructiTet; 

repealed  the  statute  of  Elizabeth  under  tlie 
law  then  enacted,  the  libeisl  construction  of 
charitable  devises  has  continued, 

Cromie  v.  Louisville  Orphan/^  Borne  8oc, 
3  Bush,  373;  fHyn^o  v.  Peynado,  S2  Ky. 
5;  Lteday.  Shoic,  82Kj-.  79;  Kinney -v.  Kin- 
ney, 86  Ky.  010,  6  S.  W.  593;  Penick  v. 
Thorn,  90  Ky.  6C5,  14  S.  W.  S30;  Bedford  v. 
Bedford,  99  Ky.  Z73,  35  S.  W.  B2U. 

The  governor  and  judges  of  the  territory 
oortbM'est  of  the  Ohio  river  adopted  the  Vir- 
icinia  statute  of  177S,  to  take  effect  October 
1,  1705. 

Perin  v.  Corey,  24  How.  466,  489,  18  L. 
ed.  701 ;  McClmkty  v.  Barr,  54  Fed.  781 : 
SUi>e>i»on  V.  Cloud,  5  Blackf.  92. 

Ohio  re-enacted  the  statute  February  14, 
1S05,  but  repealed  it  January  2,  1808. 

McTntire  Poor  School  v.  Zanetville  Canal 
*  Mfg.  Co.  9  Ohio,  255,  34  Am.  Dec.  430; 
Kertehacker  v.  CleEeliind.  C.  d  C.  R.  Co.  3 
Ohio  St.  172,  82  Am.  Dec.  24U;  Perin  v. 
Corel/,  24  How.  465,  501,  16  L.  ed.  701,  710. 

Ohio  court!)  did  not  follow  Virginia  in 
holding  the  favoring  law  of  chanties  re- 
pealed. 

Mclnlire  Poor  School  v.  Zaneaville  Canal 
<£  Ufg.  Co.  9  Ohio,  203,  34  Am.  Dec.  438; 
Landi»  v.  Wooden,  1  Ohio  St.  161,  60  Am. 
Dec.  OlS;  SoKcm  v,  Ci/rfltiius,  39  Ohio  St. 
20,  48  Am.  Rep.  418;  Pcrin  v.  Carey,  24 
How.  406,  16  L.  ed.  701. 

Indiana  introduced  tlm  exceptions  con- 
tained in  the  statute  upon  iU  re-enuctraent, 
by  the  territorial  legislature  September  17, 
1807. 

Stevenaon  v.  Cloud,  S  Blacltf.  92;  M'Conl 
V.  Ochiltree,  8  Blackf.  15;  Richmond  v.  Stale 
et)  Tel.  Mendenhall,  5  Ind.  335;  and  Siceencif 
V.  Sampaon,  5  Ind.  465, — not  only  held  that, 
under  this  section,  the  ntntute  of  43  Eliza- 
beth was  in  force  in  Indiana,  but  that  tiaid 
statute  had  inci^aHed  and  enlarged  the 
power  and  jurisdiction  of  the  state  courts. 

Krtkine  v.  Whileb,ad,  84  Ind.  357;  /thin- 
ner V.  Hartison  Tirp.  118  Ind.  130,  2  I.,.  It. 
A.  137,  18  N.  E.  .')29;  Cmee  v.  AmMl,  50 
Ind.  69;  De  Brulcr  v,  f'erguton,  54  Ind. 
649;  Craig  v.  Sccriil,  54  Ind.  419;  iMgrange 
County  V.  Rogcra,  55  Ind.  297 ;  Hainea  v. 
Allen,  78  Ind.  100,  41  Am.  Bep.  565. 

In  Rush  County  v.  Diniciddie,  130  Ind. 
128,  37  N.  B.  795,  a  trust  is  sustained  to  es- 
tAblish  a  home  for  the  benefit  of  worthy  per- 
sons who  have  no  home,  and  orphon  buys, 
where  they  can  be  taught  to  work,  and  be 
made  self-supporting. 

Illinois  enacted  the  statute  in  1S09.  The 
courts  have  cited  and  followed  the  judicial 
interpretation  of  the  courts  of  Kentucky. 

Luther  v.  Lulhcr,  122  HI.  558,  13  N.  E. 
166;  Gilnwn  v.  HamUlon,  16  111.  225. 

It  has  unqualifiedly,  and  in  tlie  most  lib- 
eraJ  spirit,  pronounced  in  favor  of  the  stat- 
ute of  Elizabeth  as  part  of  its  common  law, 
and  has  applied  the  judicial  ey  pria  doc- 
trine very  broadlv. 

Gilman  v.  Bamillon,  18  III.  225;  Heuser  v. 
Barria,  42  HI.  425;  Germain  t.  Baltea,  113 
SO  L.  B.  A. 


III.  29;  Built  V.  Foalcr,  121  III.  269,  12  N- 
S.  331,  17  N.  E.  491;  Crerar  v.  WilUaata^ 
145  Ul.  025,  21  L.  R.  A.  454,  34  N.  B.  467  ; 
AWcn  V.  St.  Petcr'a  Pariah,  158  Dl.  631,  3» 
L.  H.  A.  232,  42  N.  E.  3H2;  Ingraham  v. 
Ingraham,  169  III.  432,  48  N.  E.  661,  40  N. 
E.  320;  Grand  Prairie  Seminary  v.  Morjan, 
171  111.  444,  49  N.  E.  516;  Boeffer  v.  Clogan, 
171  Ul.  462,  40  L.  R.  A.  730,  49  N.  E.  527; 
Uamshcr  v.  Hoviaker,  132  111.  273,  8  L.  R. 
A.  556,  23  N.  E.  1123.' 

The  territory  of  Missouri  adopted  tha 
Kentucky  statute  January  19.  1816. 

Arkansas  territory  retained  it  on  its  sep- 
aration from  Missouri,  Jlareh  2,  1819,  and 
afterwards  re-enacted  it  aa  part  of  the  laws 
of  the  state. 

Uoraley  v.  Bxlhum,  44  Ark.  453. 

Chambera  v.  8t.  Louia,  29  Mo.  643,  seem* 
to  hold  the  statute  of  43  Elizabeth  in  force. 

The  ey  pris  doctrine  was  favored  in  Aaad- 
rmy  of  Visitation  v.  Clemcna,  50  Mo.  167, 
and  Botre  v.  Wilaon,  01  Mo.  46,  SO  Am. 
Kep.  220,  3  S.  W.  390. 

Hee  also  Barkley  v.  Donnelly,  112  Mo.  561, 
19  S.  W.  305;  ll'omcii's  ChrUtian  Aaan.  y. 
Kanaaa  City,  147  Mo.  103,  48  S.  W.  060; 
Sappinglon  v.  Sapping  Ion  School  Fund 
Trualcea.  123  Mo.  32,  27  S.  W.  356;  Look- 
laud  V.  Walker,  151  Mo.  210,  B2  S.  W.  414; 
Hvaacll  V.  Allen,  107  U.  8.  183,  27  I^  ed.  307, 
2  Sup.  Ct.  Kep.  327;  Criaaom  v.  fltii,  17 
Ark.  483. 

The  power  of  a  municipal  corporation  to 
act  as  trustee  for  a  charity  was  affirmed, 
and  the  cy  pr^  doctrine  approved,  in — 

Dclanry  v.  Salina,  34  Kan.  532,  9  Pac. 
271;  Bnrrison  v.  Brophy,  59  Kan.  I,  40  L. 
R,  A.  721,  51  Pac.  883;  Troiitman  v.  Do 
Boiiaiere  Odd  Fetluict'  Orphana'  Borne  &  In- 
diiatrial  School  Aaao.   (Kan.)  64  Pac.  33. 

In  Pania  v.  Sherrod,  12  Tex.  140,  the  su- 
preme court  of  Texas  favors  a  liberal  con- 
struction of  a  trust  for  human  liberty. 

See  also  Bell  County  v.  Alenander,  82 
Tex.  351,  73  Am.  Dec  263;  Paachal  v.  Ack- 
lin,  27  Tex-  173. 

Oregon  territory,  in  1849,  adopted  from 
Missouri    its  constitutional    and    legiitlative 

Bardcnbergh  v.  Ray,  151  V.  S.  112,  38  L. 
ed.  93,  14  Sup.  Ct.  Rep.  305. 

It  follows  the  libenu  doctrine  as  to  char- 
itable trusts. 

BruicJi  V.  Broan,  7  Or.  285;  Raley  v. 
Umatilla  County,  15  Or.  173,  13  Pac.  800; 
Pcnaoyer  v.  Wadhama,  20  Or,  274.  11  L.  R. 
A.  210,  2.->  Pac.  720;  ife  Joh«.  30  Or.  494.  3S 
L.  R.  A.  242,  47  Pae.  341.  60  Pac.  226;  John 
V.  Smith,  42  C.  C.  A.  27S,  102  Fed.  218. 

Under  the  rules  laid  down  in  Chilcott  v. 
Bart,  23  Colo.  40,  35  L.  R.  A.  41,  45  Pac. 
391.  it  seems  unquestionable  that  the  devise 
of  Mr.  Clayton  is  a  valid  charity,  capable 
of  being  enforced  by  our  courts  of  equity. 

Pell  v.  ilercer,  14  R.  I.  412;  Woodruff  v. 
Marsh,  83  Conn.  125,  26  Atl.  840. 

Since  this  court  was  first  constituted,  it 
has  been  enforcing  the  common  law  of  Eng- 
land, so  far  as  applicable  and  of  a  general 
nature,  lutd,  in  ascertaining  what  the  com- 
mon law  is,  has  repeatedly  imiBult«d,  aM 
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-referrei]  with  approval  to,  the  deciaioHB  of 
"the  Ehiglish  coart  rendered  aince,  as  well  aa 
prior  U>,  the  year  160T.  Under  this  rule, 
the  will  IB  a  valid  bequest  to  charity. 

John  Cooft  Charity,  Dwight,  Charity 
-Cases,  0;  Rose  Will  Case,  Dwight,  Charity 
Cases,  187,  302;  Kirton  Free  School  Case, 
Dwight,  Chanty  Cases,  41;  Sf/mont'  Caee, 
Duke,  ChariUble  Uses,  163;  Skintier't  C<uk. 
F.  Moore,  1Z»,  pi.  277;  Hugh  Wealicood's 
■Charity,  Dwight,  Charity  Cases,  71;  Luncc'ii 
Charity,  l>wight.  Charity  Canes,  BB;  Gibbons 
V.  ilaltyard,  Popham,  S;  Tketford  School 
Cam,  8  Colte,  1306;  Robert  Offley's  Charily, 
Dwight,  Charity  Cases,  185;  8ir  TFalsfon 
Di^eie't  Charity,  Dwight,  Charity  Cases,  90; 
Laiie's  Charity,  Dwight,  Charity  Caws,  flS; 
Reading  v.  Lane,  Duke's  Charitable  Uses, 
Bridgman's  ed.  3tll ;  Coventry  v.  Atty.  Qen. 
7  Bro.  P.  C.  236,  2  Vera.  3B7;  Atty.  H-rtt.  v. 
London,  3  Bro.  Ch,  171 ;  Moggridge  v. 
ThackuxU,.!  Ves.  Jr.  36;  Plunkelt  v.  i>ub- 
Un,  1  Bligh  N.  R.  312;  Atty.  Ocn.  v.  Brent- 
ttmod  Sehool,  1  Myt.  &,  K.  376;  Incorporated 
£oo.  v.  Riehardt,  1  Dru.  &.  War.  258; 
United  Slates  T.  Drummond,  33  Beav.  449; 
University  of  Aberdeen  v.  Irvint,  L.  K.  1  H. 
1j.  Sc.  App.  Cas.  28». 

This  is  a  valid  charitable  trust  under  the 
decisions  in — 

Beda  V.  Huble,  75  Iowa,  429,  30  N.  W. 
<B6;  Phillip*  v.  Harrov:,  03  Iowa,  02,  61  N. 
W.  434;  Mitlirr  V.  Chitlenden,  2  Iowa,  315; 
griffin  V.  Graham,  8  N.  C.  {I  Hawks)  06,  0 
Am.  Dec.  61B;  Miller  v.  Atkinson.  63  K.  C. 
*37;  EeitK  v.  Scales,  124  N.  C.  497,  32  S.  E. 
809;  Qould  v.  Taylor  Orph^in  Asylum,  46 
Wis.  106,  60  N.  W.  422;  BeurfMius  v.  Cole, 
94  Wis.  ei7,  00  N.  W.  986;  Baicletle  v.  Wil- 
liam, 94  Win.  412.  69  N.  W.  72;  Heitketl  v. 
CKicka*aw  Ijodge  Ko.  8,  /.  0.  0.  F.  87  Tenn. 
-AOB,  4  L.  R.  A.  609,  11  S.  W.  825;  Stale  v. 
Smith,  16  Lea,  662;  People  ex  rel.  Etlerl  v. 
Cogiicell,  113  Csl.  129,  35  !>.  R.  A.  269,  45 
Pac  270;  A;  Vpham,  127  Ca).  00,  SO  Pac. 
315;  Toicle  v.  Hetmith,  09  N.  H.  212,  42  Atl. 
flOO;  Dye  v.  Bcauer  Creek  Church,  48  S.  C. 
444,  28  S.  E.  717;  Neicaon  v.  Starke,  46  Ga. 
I>8;  Beekuiith  v.  St.  Philip's  Parish,  09  Gn. 
664;  Jfiuon  v.  Mclhodist  Episcopal  Church, 
27  N.  J.  £q.  47;  Saltonttall  v.  Sanders.  11 
Allen,  446;  Sears  v.  Chapman,  158  Mass. 
400,  33  N.  E.  604;  Fcllotcs  v.  Uiner,  110 
Haas.  541 ;  Williams  v.  i*cnr*(ni,  38  Ala. 
209;  Hathticay  v.  Sackelt,  32  Mich.  07; 
i>enB!»  V.  Croul,  76  Mich.  471,  5  L.  R.  A. 
858.  43  N.  W.  640;  Stale  v.  arifilJi,  2  Del. 
Ch.  420. 

The  conditions  ol  the  will  are,  if  luaterial, 
only  adniinistratiTe  detail,  and,  whether 
valid  or  invalid,  cannot  affect  the  deviite. 

Jones  V.  HabcTslmm,  107  U.  S.  174,  183, 
27  L.  cd.  401,  405,  2  Sup.  Ct.  Rep.  336;  Phil- 
adelphia V.  Oirard,  45  Pa.  0,  84  Am.  Dec. 
470;  Ingraham  v.  Intiraham,  160  III.  432,  48 
N.  K.  561.  40  N.  E.  320;  Lackland  v.  Walker, 
161  Mo.  210,  52  S.  \V.  414;  Ctcphane  v.  Pro- 
WMt,  I*  R.  1  U.  L.  Sc  App.  Cas.  417 ;  Mc- 
Donogh  v.  Murdoch,  15  How.  367,  403,  14 
L.  ed.  732,  748;  Xourse  v.  Merriam,  8  Cush. 
J 1 ;  Mogqridge  v.  ThacktceU,  7  Ves.  Jr.  69 ; 
UitU  T.  farmer,  ID  Ves.  Jr.  483. 
£S  L.  R.  A. 


The  question  is  not  whether  tite  city  can 
use  funds  raised  by  taxation  to  estaUiMb 
and  maintain  a  college  for  orphans,  but 
whether  it  may  act  aa  trustee  for  such  an 
institution  established  and  maintained  by 
the  muniftcenoe  of  tbe  testator,  which  is  no 
longer  debatable. 

Jnnes  v.  Habersham,  107  U.  S.  174,  180, 
27  L.  ed.  401,  407,  2  Sup.  Ct.  Rep.  336: 
Penny  v.  Croul,  76  Mich.  471,  5  L.  R.  A. 
H.>9.  43  N.  W.  640;  Jiourse  v.  Merriam.  S 
Cush.  11. 

That  id  no  longer  an  open  question. 

Vidal  V.  Philadelphia,  2  How.  127,  191. 
192.  11  L.  ed.  205,  231;  Perin  v.  Carey.  24 
How.  405,  506,  507,  16  L.  ed.  701,  711,  712; 
Russell  v,  AlUm.  107  U.  S.  183.  172,  27  L. 
ed.  307.  400,  2  Sup.  Ct  Rep.  327 ;  Feynado 
V.  Pcynado,  82  Ky.  5;  Zanesville  Canal  A 
Mfg.  Co.  V.  Zanemille,  20  Ohio,  483;  La- 
grange County  v.  Rogers,  55  Ind.  207 ; 
Rush  County  v.  Diniciddie,  139  Ind.  128,  37 
K.  K.  JOfi;  Markley  v.  Donnelly.  112  Mo. 
i>6l,  10  S.  W.  305;  Troutmaa  v.  Jte  Boissiera 
Odd  Felloies'  (trphans'  Home  <f  Industrial 
.School  Asso.  (Kan.)  64  Pac.  33;  Paschal  v. 
Acklin,  27  Tex.  173;  Woodruff  v.  Marsh,  63 
125,  20  Atl.  840;  Beardsley  v.  Bridge- 


Dec.  610;  Miller  v.  Atkinson,  63 
X.  C.  537;  Keith  v.  Scales,  124  N.  C.  407, 
32  S.  E.  809 ;  Dye  v.  Beater  Creek  Church, 
48  S.  C.  444,  26  S.  E.  717 ;  .Vew«on  v.  Slorite. 
40  Ga.  88;  Sear>  v.  Chapman,  158  Mass. 
400,  33  N.  E.  604;  Hadley  v.  Hopkin«  Acad- 
emy, 14  Pick.  240;  rlrmtal  v.  Hyde,  50  Vt. 
716.  28  Am.  Rep.  522:  CAopm  v.  School 
Dht.  Ko.  2.  3S  N.  H.  445:  Stale  v.  Smith, 
16  Lea,  662;  aoald  v.  Taylor  Orphan  Asy- 
lum, 46  Wio.  106,  60  N.  W.  422;  Dodge  v. 
Williams,  40  Wis.  70,  1  N.  W.  02.  50  N. 
W.  1103;  Re  Johii,  30  Or.  494,  36  L.  R.  A. 
242,  47  Pac.  341,  50  Pac.  226;  Oreen  v. 
Blaekwell  (-V.  J.  Eq.)  35  Atl.  370:  Mclntire 
V.  /.aHcmiile,  17  Ohio  St.  352;  Birchard  v. 
Scott,  39  Conn.  63;  Jones  V.  Habersham, 
107  U.  S.  174.  189,  27  L.  ed.  401,  407,  2 
Sup.  Ct.  Rep.  336. 

The  limitation  of  tlie  cIbm  to  "wliite"  or- 
plians  is  not  olmoxious,  and  the  further  lim- 
itation to  nrplinnit  "bom  of  reputable  por- 
enti''  ix  suiliciently  dermite,  and  does  not  in- 
validate the  publiL'  cliniacter  of  the  charity, 
as  contended  hj  appellnnt. 

I'ei/nailo  v.  Peynado,  82  Ky.  5;  Paschal  v. 
.UKlin.  27  Tex.  173:  hcardalcy  -.  Bridge- 
port, 53  Coun.  48g,.55'Am.  Bep.  162,  3  Atl. 
ri57:  DaiUy  v.  Nevi  Hai^cn,  60  Conn.  .114,  14 
L.  JL  A.  60,  22  Atl.  945;  Rtuh  County  v. 
Diniriddie.  139  Ind.  128.  37  N.  E.  793;  i>« 
Braler  v.  Frrguton.  54  Ind.  540;  Ciaig  v. 
Sfcrixt.  .i4  Ind.  410;  Dodqc  v.  Williams,  4U 
Wis.  70,  1  N,  W.  92.  50  N.  W.  1103;  Perin 
V.  Carey,  24  How.  405.  507,  16  L.  ed.  701, 
712;  State  v.  Smith,  16  I*a,  662;  Sohier  v. 
Burr,  127  Ma?s.  221;  Woodruff  v.  Marsh, 
03  Conn.  12.i,  26  AO.  846;  Sawtetle  v.  tPil- 
ham,  94  Wis.  412,  GO  N.  W.  72;  William*  v. 
I'eamon.  38  Ala.  29!t;  Sxrasey  v.  Ameriooit 
Hiblc  Soe.  57  Me.  523;  Xticton  v.  Starke,  40 
Ga.     88;     Uaaon    v.    ilclhodisi     Epiaeopat 
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Chareb,  27  N.  J.  Eq.  47;  Parts  v.  aoldieis 
d  auiltyif  Home,  22  Colo.  96,  43  Pac.  512 
Warner  v.  Oitnniaon,  2  Colo.  App.  430,  31 
Pac.  238. 

Tlic  trust  ie  not  repu^ant,  but  germane, 
to  the  iiurpoHM  for  which  the  city  of  Den- 
ver was  erented:  and  tlie  adnitni^lr.tUon  of 
the  trust  in  not  foreign  to  the  objeL'ta  of  the 
corporaUiin. 

l-hiladclphia  v.  Fox,  04  Pa.  ICfl;  Yidal  v. 
I-hilodetpkia,  2  How.  127,  188-1B2,  II  L. 
ed.  206,  2.T0,  231;  McDonogh  v.  Murdoch, 
15  Hon.  :it!T,  40ft,  407,  14  L.  «d.  732,  741); 
J'erin  v.  Carey,  24  How.  48.=),  505,  500.  10 
h.  wl.  701,  711;  Jonci  v.  Ilabcmham.  107  U. 
S.  174,  1»«,  27  L.  ed.  401,  407,  2  Sup.  Ct. 
Kei>.  336;  Karkteif  v.  Oonnetlij,  112  Mo.  S6I, 
in  S.  W.  305;  Craig  v.  SmrUt.  34  Ind.  418; 
Hush  Cvanig  v.  Dinviddir.  13tt  Ind.  128,  37 
N.  E.  TSIS;  Skinner  v.  Harriton  Tup.  111! 
)nd.  131).  2  r,.  n.  A.  l.'JT,  18  If.  E.  529:  fVty- 
nado  V,  I'Kijriodo,  82  Ky,  5;  Sfir^e  v.  Smith, 
Ifl  Lea,  002:  Bell  Covnty  v.  .4/<Miirfo,-,  22 
Tex.  151.  T3  Am.  Dee.  2(18:  PhiJadclpkia  v. 
airard,  4S  Pa.  0,  84  Am.  Dec.  470;  J/o/ii- 
(yiT  V.  >;l  Paio  County,  13  Colo.  App.  78, 
«1  Pac.  237;  John  CooL-c's  Charity,  Dwijjht 
Oliarity  Cases,  0;  Hoicftl't  Charity,  Dwight, 
Charity  Cases,  15;  Robert  OffUry't  Charity, 
Dnight,  Charity  Cases,  193;  Atty.  Qcn.  v. 
London,  3  Bio.  Ch.  171;  Robinaon't  Estate, 
«3  Cnl.  020;  Drlaney  v.  Ralitui.  34  Kaji.  532, 
fl  Pae.  271;  Chamhers  v.  8t.  Louis,  29  Mo. 
543;  Phillips  v.  Harrow,  83  Iowa,  92,  61  N. 
W.  434;  Mathetcay  v.  Hackclt,  32  Mich.  »7; 
BeurkauH  v.  Cofc,  S4  Wis.  618,  0!)  N.  W. 
886;  Sa>j7(!n(  v.  Cornish,  54  N.  H.  18;  Cha- 
pin  V.  fiehoci  Dial.  No.  2,  35  N.  H.  445; 
Lovell  V.  Charlcsfoicn,  66  N.  H.  584,  32  Atl. 
lOO;  niiigittson  v.  T'wnwr,  171  Mtisa.  586, 
51  N.  E.  172;  Webb  v.  Wcai,  5  Allen,  575; 
Fellows  V.  Miner,  119  Mass.  541;  Drvry  v. 
A'olicfc,  10  Allen,  lUO;  Sutton  t.  Cole,  3 
Pick.  232. 

The  question  of  the  city's  capacity  to  take 
can  only  be  raised  by  tlie  state  in  n  direct 
prod'eiliiig. 

Unyuard  v.  Danidaoi%,  41  Ind.  212;  Dill. 
Mud.  Corp.  !  444;  Leazure  v.  Rillrgas,  7 
Sertr.  t  R.  313;  Chambers  v.  St.  Lovis,  29 
Mo.  643;  Ang.  £  A.  Corp.  S  152;  Vidal  v. 
PfttlarfrJpftin,  2  How.  127,  101,  11  L.  ed.  205, 
231 ;  aiyard  v.  Philadelphia,  7  Wall.  1,  14, 
19  h.  eil.  53,  50:  Jones  v.  Habersham.  107 
U.  S.  174;  188,  27  L.  ed.  401,  406,  2  Sup. 
Ct.  Rep,  330;  Handley  v.  Palmer,  91  Fed. 
B43;  ilatuah'T  v,  llamsher,  132  111.  273,  8 
L.  It.  A.  650,  23  N.  E.  1123;  Borne*  \.  Sud- 
dard,  117  III.  237,  7  N.  E.  477;  Atexiander 
V.  Tollcaton  Club,  110  111.  65;  Ralcy  v.  Um- 
atilla County,  15  Or.  173,  13  Pac.  890  j  Pen- 
ny V.  Croul,  76  Mich.  471,  5  L.  R.  A.  Bj8,  43 
N.  W.  649:  Farrivqton  v.  Putnam.  90  Mc. 
405,  38  L.  R.  A.  339,  37  Atl.  652;  Chapin  v, 
Bchcol  Dist.  Vo.  S,  35  N.  H.  445;  Hanson  v. 
lAttle  Sisters  of  the  Poor,  79  Md.  434,  32  L. 
R.  A.  293,  32  Atl.  1052;  Heiikell  v.  Chicka- 
saw Lodge  A'o.  8,  I.  O.  O.  F.  87  Tenn.  608,  4 
li.  R.  A.  699,  n  S.  W.  825;  Wade  v.  Ameri- 
tan  Colonization  Soe.  7  Smedes  &.  M.  663,  45 
Ain.  Dec.  324. 

There  being  a  Tslid  charitable  tj'ust  and 
69  L.  R.  A. 


an  cKiatin^r  trtLvtee  com^tent  to  take,  ob- 
iwtions  cdu  have  no  upplication  in  tcntatorV 
lifeLiaic.     At  his  death  the  heirs  cannot  ob- 

French  v.  Woodni/f,  26  Colo.  339,  54  Pac. 
1015:  Wheatl^y  v.  Badger,  7  Pa.  459;  aior- 
er  V.  Condetl.  163  111.  566.  35  L.  R.  A.  300,  45 
N.  E.  173;  Grand  Piairie  Seminary  v.  Mor- 
gan, 171  III.  444,  40  X.  E.  510;  Campbell  v. 
Campbell.  130  Hi.  400,  0  K  R.  A.  167,  22  JJ. 
E.  020;  Ted  v.  Hilton,  21  R,  I.  227,  42  AU. 
IIH;  WijilheThead  V.  Stoddard,  .*i8  Vt  623, 
50  Am.  ltei>.  573,  5  All.  517;  Dodge  v.  Wil- 
liams, 40  Wis.  70,  1  N.  W,  92,  50  N.  W. 
110.1:  BoKtelle  v.  Withaat,  94  Wis.  412,  01» 
K.  W.  72. 

Under  our  statute,  the  devise  in  trust  to 
the  executors  and  trustees  became  vested, 
absolute,  and  irrevocable  when  the  will  was 
probated. 

Peniel-  v.  Thorn,  90  Ky.  005, 14  S.  W.  830 ; 
Farrington  v,  Putnam,  90  Me.  405,  38  L.  H. 
A.  .■!3I).  :j-  Atl.  652;  Lackland  v.  Walker^. 
151  Mo.  210,  52  S.  W.  414;  Landis  v.  Wood- 
en, 1  Ohio  St.  161,  59  Am.  Dec.  015;  Ingra- 
ham  V,  Ingraham,  l«l»  III.  432,  48  N.  K.  501, 
49  N.  E.  320;  Crerar  v.  Williams,  145  111. 
023.  21  L.  R.  A.  454,  34  N.  E.  467. 

The  general  trust  for  a.  valid  charitalilc- 
purpose  having  veflt«d  in  a  surviving  trus- 
tee of  the  charit^y,  the  power  ot  the  city  10 
take  the  special  or  secondary  trust  is  u  uiat- 
ter  with  which  the  heirs  have  no  concern. 

At  tiler  V.  Atkinson,  C3  N,  C,  537;  Miller 
V,  Tcachmtt,  94  Ohio  St.  526;  Boacrs  v.  Cy- 
renius,  39  Ohio  St.  20,  48  Am.  Rep.  418; 
Pcnt'oyer  v.  Wadhams,  20  Or.  274.  11  L.  R- 
A.  210,  25  Pae.  720;  Augutla  v,  iratlon,  77 
Ga.  517;  Ballard  v.  Chandler,  140  Mass. 
532,  6  L.  R.  A.  104,  21  N.  E.  051;  Orand 
Prairie  Seminary  v.  Jfor^on,  171  III.  444, 
49  N.  E.  510;  lladky  v.  Hopkins  Academy, 
14  Pick.  240;  fliller  v.  Chittenden,  2  low*, 
315. 

8t«ele,  J.,  delivered  the  opinion  of  th* 

Wo  sliall  not  dwell  upon  the  objoction- 
made  that  tlie  county  court  was  the  proper 
tribunal  in  which  to  bring  this  action,  and 
that  tha  plaintiff,  by  not  contesting  in  the- 
county  court,  waived  his  right  to  question 
the  validity  of  the  will  or  any  of  its  deviaes 
in  any  other  proceeding,  because  we  are  not 
required  to  pass  upon  these  questions  in  or- 
der to  determine  this  controversy.  We 
should,  perhaps,  suggest  that  the  Hta,tuto 
makes  the  probate  of  a.  will  in  this  state  b 
solemn  proceeding,  and  that  it  appears  to 
invest  the  county  court  with  jurisdiction  tA 
determine  all  questions  of  law  and  fact  re- 
lating to  the  proof  o(  wills  and  matters  tes- 
tamentoj}'. 

We  shall  first  dispose  of  the  question  pre- 
sented by  the  plaintiff  that  the  property  of 
the  testator  acquired  after  the  execution  of  - 
the  will  did  not  pass  upon  his  death  to  the  ' 
c:<E!Cutors  and  trustees  under  the  I4tji  and 
I3th  clauses  of  the  will.  Only  such  reti 
estate  as  the  testator  owned  at  the  time  of 
the  execution  of  his  will  could  pass  by  th* 
will  under  the  common  law.    But  by  3  4652, 
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liBIIs'a  Anno.  St«t.,  a.  teatator  ia  given  power 
to  devise  the  real  estate  "which  he  hath,  or 
at  the  time  of  his  death  Bhall  have."  This 
xectioii  of  our  statute  trits  copied  from  Illi- 
nois,  and  the  courts  of  tliat  state,  long  prior 
to  its  adoption  here,  cotiBtrued  it  as  abro- 
gating the  rule  of  the  common  law;  and 
under  the  familiar  rule  of  construction, 
which  we  shall  presently  state,  the  decisions 
of  Illinois  should  control.  It  is  held  in  llli- 
noia  that,  if  no  intention  appears  from  the 
will  to  devise  after-acquired  property,  it 
will  not  pass,  but  that  such  mtcntioa  is 
suOicicntly  shown  by  the  language,  "I  be- 
(]ucath  all  my  property,  real  and  personal, 
wherever  the  same  may  be,"  and  that  "it 
will  be  presumed,  where  the  contrarj-  does 
not  appear,  that  a  party  deliberately  mak- 
ing a  will  does  not  intend  to  leave  any- 
thing nndisposed  of."  Wiiiis  v.  WaUon, 
6  111.  (14;  Woman's  Union  Atissionari/  Hoc, 
V.  Meai,  131  111.  338,  23  K.  E.  003.  In  the 
will  under  consideration  this  language  is  em- 
ployed: '"I  give,  devise,  and  bequeath  all 
my  real  and  personal  estate,  of  whatsoever 
nature  or  kind  soever,  and  wheresoever  situ- 
atcii,"  etc..  and  "all  the  rest,  residue,  and  re- 
mainder of  my  estaf*,  real,  personal,  and 
mixed,  and  wheresoever  situated,"  etc.  This 
in  our  judgment,  ahows  plainly  the  inten- 
tion of  the  testator  to  dispose  of  all  his  eu- 
taU;  and  we  must  hold  that  the  entire  es- 
tate of  which  George  W.  Clayton  died  sdsed 
passed  by  his  will,  unless  the  trust  created 
by  the  14th  section  of  the  will  be  declared 
invalid. 

We  are  of  the  opinion  that  the  statute  43 
Eliz.  chap.  4,  so  far  as  applicable,  is  in  force 
in  the  state  of  Colorado.  Oirr  statute,  which 
provides  that  the  common  law  of  England, 
■o  far  as  the  same  is  applicable  and  of  a 
general  nature,  and  all'  acta  and  statut4?s  of 
the  British  Parliament  made  in  aid  of,  or  to 
Hupnlj-  the  defects  of,  the  common  law,  prior 
to  tie  fourth  year  of  James  I.,  shall  be  the 
rule  of  decision,  and  shall  be  considered  as 
of  full  force  until  repealed  by  It^slative  au- 
thority, was  enacted  in  1861,  ond  repealed 
and  re-enacted  in  1808.  Prior  to  the  re-en- 
actment the  Illinois  authorities  had  held 
that  the  statute  of  Elizabeth  referred  to 
WBs  in  force  in  the  state  of  Illinois.  Our 
statute  was  under  consideration  by  thin 
court  in  the  case  of  Chilcolt  v.  Hart,  23 
Colo.  40,  35  L.  R.  A,  41,  4S  Pnc.  391,  and 
it  is.  there  said:  "It  must  be  presumed 
that  our  legislature  was  familiar  with  these 
tlccihions,  and  under  a  familiar  rule  of  con- 
Htruction,  unless  there  are  peculiar  reasons 
for  a  contrary  holding,  when  a  state  adopts 
the  statute  of  another  state  the  constrnction 


be  followed  by  the  courts  of  the  adopting 
state."  It  is  well  settled  that  long  prior 
to  the  enactment  of  the  statute  of  Elizabeth 
the  courts  of  chancery  of  England  bad  c.\er- 
rised  jurisdiction  over  charitable  trusts,  and 
had  enforced  them,  under  its  judicial  pow- 
er, whenever  the  intention  of  the  testator 
was  clearly  expressed.  Mr.  .lustiee  Storv, 
in  the  case  of  Vidut  v.  Philadelphia,  i  How. 
»L.E.  A.  , 


'  I2T,  11  L.  ed.  205,  in  reference  to  the  casn 
of  PAildficIphta  Baptist  Asao.  v.  Hart,  4 
Wheat.  1,  4  L.  ed.  49B,  says:  "The  court 
upon  that  occasion  went  into  an  elaborate 
examination  of  the  doctrine  of  the  common 
law  on  the  subject  of  charities  antecedent 
to  and  independent  of  the  statute  of  43  Eliz. 
chap.  4.  for  that  was  still  the  common  law 
of  Virginia.  Upon  a  thorough  exojnination 
of  all  the  authorities  and  all  the  lights  (cer- 
tainly in  no  small  degree  shadowy,  obscure, 
and  flickering),  the  court  came  to  the  con- 
clusion that  at  the  common  law  no  donation 
to  charity  could  be  enforced  in  chancery 
where  both  of  these  circumstances,  or,  rath- 
er, where  both  of  these  defects,  occurred, 
[Namely,  where  the  trustees  mentioned  in 
the  trust  were  an  unincorporated  associa- 
tion which  had  no  legal  cnpaeity  to  take  or 
hold  the  donation  in  succession  for  the  pur- 
poses of  the  trust,  and  the  ben efl claries  were- 
also  uncertain  and  indefinite,]  .  .  . 
Kut  very  strong  additional  light  has  been 
throivQ  upon  this  subject  by  the  recent  pub- 
lications of  the  commissioners  on  the  public 
records  in  England,  which  contain  a  very 
curious  and  interesting  collection  of  the- 
chancery  records  in  the  reign  of  Queen  Eliz- 
abeth and  in  the  earlier  reigns.  Among 
these  are  found  many  cases  in  which  th» 
court  of  chancery  entertained  jurisdiction 
over  charities  long  before  the  statute  of  4S 
Elizabeth ;  and  some  fifty  of  these  cases,  ex- 
tracted from  the  printed  calendars,  have 
been  laid  before  us.  They  eatablisb  in  the- 
most  satisfactory  and  conclusive  manner  - 
that  cases  of  cliaritie.i,  where  there  were 
trustees  apiminled  for  general  and  indefinite- 
charities,  as  well  as  for  specific  charities. 
were  familiarly  known  to,  and  acted  upon 
and  enforced  in.  the  court  of  chancery.  In 
some  of  these  coites  the  charities  were  not 
only  of  an  uncertain  and  indefinite  nature. 
but,  as  far  as  we  can  gather  from  the  im- 
perfect statement  in  the  printed  records, 
they  were  also  cases  wheie  there  were  either 
no  trustees  ap|>ointed.  or  the  trustees  were 
not  comjietcnt  to  take.  ...  If,  then, 
this  be  the  true  stbte  of  the  common  law  on 
the  subject  of  charities,  it  would,  upon  the 
general   principle   already   suggested,   be   a 

fart  of  the  common  law  of  Pennsylvania. 
t  would  he  no  answer  to  say  that,  if  so.  tt 
was  dormant,  and  that  no  court  possessing 
equity  powers  now  evista  or  has  existed  in 
Pennsylvania,  capable  of  enforcing  such 
trusts.  The  trusts  would  nevertheless  be 
valid  in  point  of  law,  and  remedies  may 
from  time  to  time  be  applied  by  the  legisla- 
ture to  supply  tlie  defects.  It  is  no  proof  of 
the  noncxisliMiee  of  equitable  rights  that 
there  exists  no  ndcqantc  legal  remedy  to  en- 
force them."  And  citing  from  ll'ifnian  v. 
Lex,  IT  Sent.  4  B.  88,  17  Am.  Dec.  044: 
'-  'It  is  inmiaterial  whether  the  person  to 
take  be  in  cunc  or  not.  or  whether  the  lega- 
tee were  at  the  time  of  the  bequest  a  corpo- 
ration capable  of  taking  or  not,  or  how  un- 
certain the  objects  may  be,  provided  therb 
be  a  discretionary  power  vested  anywhera 
over  the  application  of  the  testator's  hounty 
to  tliose  objects,  or  whether  their  corporate 
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designation  be  rnigtak^n.  If  the  intention 
sufficiently  appears  in  tlie  bluest,  it  ivould 
be    valid.      In   the   latter   case   eerUiin    be- 

reta  given  by  the  will  of  Mrs.  Zane  to 
Yearly  Meeting  of  Friends  in  I'biiodel- 
phin,  BJi  unincorporated  associBtiou,  for 
pnrpoBes  of  general  and  indefinite  charily, 
were,  as  well  tia  other  bequests  of  a  kindred 
nature,  held  to  be  good  and  valid,  and  were 
enforced  accordingly.  The  case,  then,  ac- 
cording to  our  judgment,  is  completely 
closeil  ia  by  the  principles  and  authorities 
already  mentioned,  and  ia  that  of  a  valid 
charity  in  Pennsylvania,  unless  it  is  Ten- 
dered void  by  the  leinaining  objcetjon  which 
has  been  taken  to  it.''  It  is  stated  bj'  ^^'oe^- 
ner,  in  liia  work  on  AdministriLldon,  that 
"the  statute  ol  43  Elix.  chap.  4,  ha.^  been 
abolished,  or  never  was  in  force,  in  Mnry- 
lanil,  Michigan,  Minnesota,  New  York.  Vir- 
Ipiiia,  West  Virginia,  and.  it  seems,  U'lscon- 
Kin;  and  charitable  une^^  are  in  these  states 
governed  by  the  same  rules  as  are  Applied 
to  other  devises  and  gifts, .  except  Jn  so  far 
as  the  statute  of  the  state  may  have  intro- 
duced a  change.  The  statute  is  held  not 
to  be  in  force,  also,  in-  Alabama,  California, 
Connecticut,  Delaware,  DisLrict  of  Colum- 
bia, Indiana,  Missouri,  Xew  Hampshire, 
New  JciBcy,  Ohio.  Pennsylvaiwa,  Rhode  Is- 
land, Tennessee;  but  in  these  states  the  dis- 
tinction between  charitable  uses  and  ordi- 
nary trusts,  formerly  ascribed  in  many  of 
the  states  to  tlie  operation  of  this  statute, 
is  held  to  emanate  from  principles  of  public 
policy,  recognized  at  c-ommon  law,  and  an- 
nounced by  the  courts  before  the  enactment 
of  the  statute,  wliich  in  this  respect  is  but 
declaratory  of  the  pre-existing  enimnon  law. 
Hence  the  same  rules  are  applied  in  these 
states  as  if  the  statute  were  in  force.  The 
statute  is  held  to  be  in  force  in  Kentucky. 
Illinois,  Maine,  and  MassachuscttK.  lo 
which  niay  be  added  a,  number  of  states  in 
which,  not  the  statute  itself,  but  its  princi- 
ples, as  declaratory  of  common  law  in  rclu- 
tion  to  chhritable  uses,  are  held  to  be  the 
law  of  tlie  stale.  Among  these  may  lie 
rc«^oned  Arkansas,  California,  Ucorgia, 
Iowa,  Louisiana,  Mississippi,  North  Caro- 
lina. South  Carolina.  Texas,  and  Vermont." 
g  431.  So  that,  whether  the  statute  of 
Slizabeth  is  held  to  be  in  force  in  this  state 


James  I.,  are  in  force  in  this  state;  and 
charitable  uses  are  to  be  cnfurerd  here  in 
accordance  with  the  principles  of  the  com- 
mon law. 

Tlie  decisions  in  the  United  States  con- 
cerning charitable  trUsts  cannot  be  recwn- 
ciled.  ITiey  can  be  claiwifled  accoi.liiig  to 
states,  Tliis  Ims  been  done  by  Jir.  Wocrner, 
and  the  authorities  cited  by  him  support  his 
text.  It  seems  that  at  the  common  law  a 
bequest  or  devise  tii  charity  is  pcculinrly 
favored.  It  is  not  nireetcd  by  the  law  ap- 
plicable to  perpetuities  or  the  accumulation 
of  income.  It  is  to  be  given  the  most  lib- 
eial  construction,  to  the  end  that  the  wishes 
of  file  donor  be  coforced.  A  dei'ise  to  char- 
ifrC  is  therefore  not  rendered  invalid  because 
50  L.  B.  A. 


trustees  are  not  named,  nor  because  a. trus- 
tee incapable  of  taking  is  named.  Tbe  court, 
in  the  exercise  of  its  judicial  functions,  will 
never  permit  a  trust  to  fail  for  the  want  of 
a  trustee.  Though  the  beneficiaries  are  de- 
scribed in  an  indefinite  and  uncertain  man- 
ner, the  courts  will  enforce  the  bequest  and 
uplioid  the  trust  if  by  any  means  the  bene- 
lliiaries  are  ascertainable.  If  the  question 
of  the  designation  of  the  beneficiHriea  is  left 
to  trustees,  it  is  no  objection  to  the  validity 
of  the  trust,  and  it  U  oaly  in  cases  where 
the  beneliciaries  named  are  so  vague  and 
uncertain  that  courts  are  incapable  of  ex- 
ecuting the  trust  that  the  trust  ia  declared 
to  be  invalid.  In  England,  courts  assume 
tlie  authority  of  substituting  a  schema  of 
their  own  in  cases  where  the  scheme  pro- 
posed by  the  testator  is  vague  and  uncer- 
tain, but  in  this  country  the  courts  posses-t 
no  such  power,  and  never  substitute  an- 
other charity  for  the  charity  named  by  the 
testator,  and  it  is  only  in  eases  wTiere  the 
wishes  of  the  testator  cannot  be  carried  out 
that  tbe  triisbj  fail. 

The  following  cases  and  the  citations 
therein  are  decisive  of  one  or  more  of  the 
various  questions  involved  in  this  contro- 
versy, and  in  them  we  find  the  following 
propositions  fully  sustained:  That  the  stat- 
ute of  i'J  KHz.  chap.  4,  so  far  as  it  recog- 
nizes or  indicates  what  are  charitable  uses, 
and  in  so  far  as  it  gives  validity  tii  gifts  for 
such  uses,  is  in  force  in  this  countrj-  as  a 
part  of  the  common  law,  unless  it  has  been 
expressly  repealed.  That  the  details  of  the 
statute,  and  the  remedies  provided  therein, 
are  not  applicable  to  our  conditions  or  insti' 
tutioiis,  and  are  not  in  force  here.  That, 
indei>endently  of  the  statute,  tbe  courts  of 
this  country  have  original,  inherent  juris- 
diction over  charitable  giftn  and  trusts. 
Tlint  such  jurisdiction  was  exercised  by  the 
courts  of  England  prior  to  the  enactuient  of 
the  statute  of  Elisabeth.     That  in  the  ex- 


sires  of  the  donor.  That  a  gift  for  charita- 
ble purposes  will  not  fail  for  want  of  a  trus- 
tee. That  such  gifts  are  excepted  from  the 
rule  against  perpetuities  and  accumulation. 
That  it  is  not  necessary  tJiat  the  beneficiary 
or  the  trustee  should  be  clothed  with  power 
or  capacity  to  accept  the  gift  at  the  time 
of  the  graiit,  but  the  intention  of  the  donor 
will  be  executed  if  a  capacity  arises  within 
a  reasonable  time  thereafter.  That  a  char- 
itable gift  will  not  fail  b^ause  it  favors  a 
class  of  the  population.  7'hat  it  is  inima- 
lerial  how  indelinite  or  vague  tlie  subjects 
are.  provided  there  be  a  discretionary  power 
vested  anywhere  over  the  application  of  the 
(Irmor's  bounty.  That,  where  there  exists 
the  least  circtunstance  from  which  to  col- 
lect the  testator's  intention  of  anything  else 
than  an  immediate  devise  to  take  eff^  in 
pranriili.  then,  if  confined  within  legal  lim- 
it is  good  as  an  executory  devise.  That 
municipal  corporations  ma}'  hold  property 
in  tru-st  for  charitable  uses  within  the  scope 
of  their  powers  or  duties.  That,  if  sucb 
trust  is  repugnant  to  or  inconsistent  witb 
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the  proper  purposes  for  which  the  corpom- 
tion  waa  created,  that  ■Daj'  furnish  a  ground 
why  it  may  not  be  compelled  to  execute  it, 
but  it  will  fuminh  no  ground  to  declare  the 
trust  itself  vrnd.  That  a  devise  to  a,  cor- 
poration for  rhftritflbb  uaea  operates  as  an 
appoinlnient,  rather  than  a  beqiieat.  2  Bl. 
Com.  37«;  Ke  John,  M  Or.  4U4,  30  L.  B.  A. 
242,  47  r«ic.  341,  50  Pac.  226;  Fell  v.  ifer- 
«er,  14  R.  I.  412;  Zimmerman  v.  Anders,  G 
Watta  A  S.  21S,  40  Am.  Dec.  652;  faylor 
V.  Bi-yn  Mater  College,  34  N.  J.  Eq.  101; 
«(wdu/e  V.  ilooney.  1)0  N.  H.  52S,  40  Am. 
Rep.  334;  Hotre  v.  WiUon,  61  Mo.  45,  60 
Am.  Rep.  226,  3  S.  \V.  31)0;  Ould  v.  Wasli- 
inglon  Hospital  for  Foundlitigt,  95  U.S.  303, 
2A  L.  ed.  450;  Miller  V.  Chittenden,  2  Iowa, 
315,4Iowa,  252;  Alt)/.  aeB.v.JoUs,  I  Rich. 
l£q.  00,  42  Am.  Dec.  340;  Wade  v.  American 
Coiofti>a(i(»t  Koc.  7  Smedea  &  M.  663,  45  Am. 
Dee.  324 ;  Fink  v.  i''>n;t,  12  La.  Ann.  301 ; 
JJoughtea  v.  Vanderer,  5  Del.  Ch.  51;  IVii- 
iiama  V.  Pennon,  3S  Ala.  2B9;  Surr  v. 
Smith,  7  Vt.  241,  20  Am.  Dec.  154;  Bell 
County  V.  Ahxandcr,  22  Tex.  351,  73  Am. 
Dec.  IJSe;  Beall  v.  F.ox,  4  Gb-  404;  Hinck- 
ley a  Eatatr,  S8  Cal.  437;  Griaaom  v.  IfilJ, 
17  Ark.  483;ifcfnliro  Poor  School  v.  Zanet- 
tnlle  Canal  d  Mfg.  Co.  S  Ohio,  203,  34  Am. 
JDee.  436;  Missouri  Itialorical  Hop.  v.  Acad- 
4-my  of  Hcienee,  04  ^Mo.  450,  S  8.  W.  346; 
Moore  v.  Moore,  4  Dana,  354,  20  Am.  Dec. 
417;  ChaHibers  v.  Ht.  Louis,  29  Mo.  543; 
Tajipaa  v.  l}eblois,  43  Me.  122 ;  Hcueer  v. 
Harris,  42  111.  425;  Heart  v.  Chapman,  158 
MaES.  400,  33  N.  E.  004;  Ci'ui's  v.  Becrist, 
.54  ind.  410. 

It  may  be  stated  aa  «,  general  proposition 
■at  law  that  a  corporation  capable  of  holiling 
real  estate  is  capable  also  of  executing  a 
-charitable  trust,  unless  the  statute  or  the 
articles  at  incorporation  prohibit  it.  And, 
unless  specially  restrained,  municipal  eor- 
porations  may  tal>6  and  hold  property  in 
their  own  right  by  direct  gift,  conveyance, 
nr  devise,  in  trust  for  purposes  germane  to 
the  objects  of  tl^e  corporation,  or  which  will 
proqiote,  aid,  or  asaiat  in  carrying  out  or 
perfecting  those  objects.  So  in  this  case. 
unleM  the  objects  of  tlie  incorporation  of 
the  city  of  Denver  are  foreign  to  the  pur- 
poses expressed  in  this  trust,  the  city  of 
Denver  is  capable  of  taking  the  properly 
and  executing  the  trust  in  accordauce  witli 
the  provisions  of  the  will. 

It  is  said  that  by  tJie  Constitution  and 
laws  of  Colorado  the  municipal itiefi  of  the 
t-tate  are  inferentiaJty  prohibited  from 
maintaining  schools,  that  that  function  cf 
xovurnnient  is  left  to  the  school  districts  of 
the  Ktate,  and  that  this  provision  of  the  will 
■of  George  W.  Clayton  should  rot  be  en- 
forced, because  of  the  policy  id  the  state  so 
expret»ed.  As  faj*  as  tlie  policy  of  the  state 
is  concerned,  the  act  of  IDOl  enabling  the 
city  of  Denver  to  take  gifts  by  devise  dc- 
<'.lares  it  to  be  in  favor  of  the  city's  accept- 
ing sueh  devise.  Gilbert  Hatlieway  died  in 
1S7I.  nnd  by  will  gave  to  the  corporation  ol 
-the  village  of  New  Baltimore  $15,000,  to  be 
lined  ill  tlic  errclioD  of  a  school  building  to 
be  used  as  a.  bigh  school,  and  to  be  suitable 
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for  that  purpose,  and  to  be  known  as  Ilia 
"Hatheway  School."  The  legislature  of 
Jklichigan  in  the  year  1B73  passed  an  act  en- 
abling the  village  to  accept  the  gift.  In  tha 
case  (if  Hathea-ay  v.  HackMtt,  32  Mich.  SO, — 
a  case  in  which  this  legacy  was  under  con- 
sideration,— the  court  said ;  "They  [tho 
plaintilTs  in  error]  insist  that  our  general 
state  policy'  is  opposed  to  all  connection  be- 
tween vilhtge  government  and  school  admin- 
istration,-and  then  seek  to  infer  that  thiji 
general  policy  is  applicable  to  tliis  spedfie 
caso.  But  tlie  act  of  1873  negaUves  this  in- 
ference, because,  whatever  its  force  aa  an 
enabling  act,  it  is  at  least  a  direct  and  ex- 
plicit expression  of  the  sense  of  the  legisla- 
ture that  in  truth  it  is  not  impolitic  for  tha 
village  of  New  Baltimore  to  accept  this  veiy 
bequest.  We  have,  then,  distinct  and  sol- 
emn evidence  that  the  legislature  have  con- 
sidered it  entirety  consistent  for  the  corpo- 
ration to  have  the  identical  legacy  in  ques- 
tion." It  is  said  by  Judge  Dillon,  in  hia 
work  on  Alunicipal  Corporations,  that  "mu- 
nicipal and  public  corporations  may  be  the 
objccls  of  public  and  pris'ate  bounty.  This 
is  reasonable  aJid  just.  They  are  in  law 
clothed  with  tbc  power  of  individuality. 
They  are  placed  by  law  under  various  obliga- 
tions and  duties.  Burdens  of  a  peculiar  chac> 
acter  rest  upon  compact  populations  resid- 
ing within  restricted  and  narrow  limits,  to 
meet  which  property  and  revenues  are  ab- 
solutely necessarj';  and  therefore  legacies  q( 
personal  property,  devises  of  real  property, 
and  grants  or  gifts  of  citlier  species  of  prop- 
erty directly  to  the  corporation,  or  lor  it* 
own  use  and  benefit,  intended  to  and  which 
have  tlie  effect  to  ease  it  of  its  obligations 
or  lighten  the  burden  of  its  citizens,  are,  ip 
the  absence  of  disabling  or  restraining  stai- 
utes,  valid  in  law.  Thus,  a  ctmvcyance  qf 
land  to  a  town  or  other  public  corporation 
for  benevolent  or  public  purposes,  as  a  site 
for  a  schoolhouw,  city  or  town  house,  and 
the  like,  is  based  upon  a  suOicient  considera- 
tion; and  such  conveyances  are  lii)prally  con- 
strued in  support  of  the  object  contem- 
plateil."  3  5C6.  And  in  Perry,  Tr.  \  43,  It 
is  said:  Municipal  corporations  cannot 
"act  as  trustees  if  they  are  forbidden  to  tahe 
and  hold  lands,  as  by  the  statutes  of  mort- 
main, nor  if  they  are  not  empowered  to  take 
the  property.  But  if  the  trusts  are  within 
Ibc  general  sco|>e  of  the  purposes  of  the  in- 
slitutioii  of  the  corporation,  or  if  they  afo 
collateral  to  its  ^ncral  purposes,  but  ger- 
mane to  them,  as  if  the  trusts  relate  to  mat- 
ters which  will  promote  and  nid  the  gen- 
eral purposes  of^  the  corporation,  it  nniy 
take  and  hold,  and  be  compelled  to  e<cecut« 
them,  if  it  accepts  them.  Thus,  towns,  cib- 
ie*  and  parishes  may  take  and  hold  property 
in  trust  for  the  establishment  of  colleges, 
for  the  ]>urposc  ol  educating  the  pour,  for 
tlic  relief  of  the  poor,  though  not  paupera, 
by  furnishing  tliein  fuel  at  a  low  price,  anil 
fur  the  support  of  seliaols,"  or  for  any  edu- 
cational or  charitable  purposes  within  the 
scope  of  it's  charter.  And  cnscs  are  citwl 
in  sujiport  of  the  l4>.\t.  Charles  McMichen, 
id  resident  of  Cincinnati,  mado 
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his  will  in  1856,  and  died  in  1858  without 
i&BUe.  He  devised  certain  r«ul  and  perstmal 
propert7  to  the  city  of  Cincinnati  and  its 
Bucceesors  in  trust,  forever,  for  the  purpose 
of  building,  establiahing,  and  maintaining. 
BB  far  as  practicable,  two  colleges  for  the 


Carey,  24  How.  405,  l(i  L.  ed.  701,  held  that, 
thii  was  &  valid  device,  and  that  "the  city 
of  Cincinnati,  a  a  a  corporation,  ia  capable 
ol  taking  in  trust  devises  and  bequests  for 
charitable  uses,  and  caji  take  and  ad-ninis- 
ter  the  devises  and  bequeats  in  the  will  of  C. 
Mc&ficlien."  Upon  thla  subject  of  the  au- 
thority of  municipal  corporationa  to  admin- 
ister a  trust,  Mr.  Juxtice  Wayne,  speaking 
for  the  court,  said:  "The  taw  is  that,  where 
the  corporation  has  a  legal  ctLpacity  to  take 
real  or  personal  estate,  then  it  may  take  and 
hold  it  upon  trust  in  the  same  manner  and 
to  the  sajne  extent  as  private  peraona  may 
do.  It  is  true  that,  if  the  trust  be  rcpug- 
najit  or  inconsistent  with  the  proper  pur- 
poses for  which  it  was  created,  that  may 
furnish  a,  good  reason  why  it  may  not  be 
compelled  Ut  execute  it.  In  such  a  case,  the 
trust  itself,  being  good,  will  be  executed  un- 
der the  authority  of  a  court  of  equity.  Nei- 
ther is  there  any  positive  objection,  in  point 
of  law,  to  a  corporation  taking  property 
upon  trust  not  strictly  within  the  scope  of 
the  direct  purposes  of  its  institutions,  but 
collateral  to  them,  as  for  the  benefit  of  a 
stranger  or  another  corporation,  llut  it  the 
purposea  of  the  trust  be  geimane  to  the  ob- 
jects of  the  corporation,  if  they  relate  to 
matters  which  will  promote  and  perfect 
these  objects,  if  they  tend  to  the  suppres- 
sion of  vice  and  immorality,  to  the  advance- 
ment of  the  public  health  and  order,  and  to 
the  promotion  of  trade,  indiiatry,  and  hap- 
piness, where  ia  the  law  to  be  found  which 
prohibits  the  corporation  from  taking  the 
devise  upon  such  a  trust  in  a  state  where 
the  aUtutes  of  mortmain  do  not  exiat,  the 
corporation  itself  having  an  estate  as  well 
by  devise  as  otherwise?  We  know  of  no 
authority  which  inculcates  such  a  doctrine 
or  prohibits  the  execution  of  such  trusts, 
even  though  the  act  of  incorporation  may 
have  for  its  main  objects  mere  civil  and  mu- 
nicipal eovemment  and  powers."  Stephen 
Girard  died  in  the  year  18111,  and  by  his 
will  devised  and  bequeathed  to  the  city  of 
Philadelphia  the  residue  of  hia  estate  in 
trust  for  the  establishment  and  support  of  a 
pennanent  collt«e  for  the  education  of  poor 
white  male  orphans.  This  devise  was  sus- 
tained by  the  Supreme  Court  of  the  United 
States,  and  the  court  held  that  the  corpora- 
tion of  the  city  of  Philadelphia  ia  ca.pal)le 
of  taking  under  a  devise  of  real  and  per- 
sonal estate  in  trust  for  the  establishment 
and  support  of  a  college  for  poor  orphan 
boys,  and  can  execute  the  trust.  Vidal  v. 
Philadelphia,  2  How.  127,  il  L.  ed.  205. 
Bryan  Mullanphy  died  in  the  year  18G1,  and 
by  his  will  devised  and  bequeathed  the  un- 
divided one-third  of  his  property  to  the  city 
of  St,  Louis  in  trust,  "to  be  and  constitute 
a  fund  to  furnish  relief  to  all  poor  emi- 
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grants  and  travelers  coming  to  St.  Louis  on 
thrir  way  to  settle  in  the  west,"  and  this, 
trust  was  sustained  by  the  supreme  court 
of  Missouri  in  the  case  of  Chambert  v.  8t. 
Louia,  2!l  Ma  343. 

It  is  said  that  the  legislature  has  not 
granted  to  tlie  city  of  Denver  authority  to- 
acquire  and  hold  real  and  personal  property, 
except  as  it  is  necessary  for  the  public  uses 
of  the  inhabitants  thereof,  and  that  for  that 
reason  the  bequest  and  devise  to  the  city  of 
Denver  is  an  invalid  one,  and  should  be  de- 
clared void,  and  the  court  should  hold  that 
as  to  his  residuary  estate  George  W.  Clay- 
ton died  intestate.  The  decisions  are,  ss  we 
have  cited,  to  the  cttcct  that,  where  munici- 
pal corporations  are  organized  for  purely 
goveinniental  purposes,  they  may  accept 
gifts  for  charity,  if  the  charity  ia  germane- 
to  the  general  purposes  of  the  organiiation. 
The  general  purpose  of  all  municipal  cor- 
poratious  is  to  promote  the  general  welfare 
and  happiness  of  the  people  residing  there- 
in. Such  was  the  purpose  of  the  legislature 
in  granting  to  the  city  of  Denver  its  char- 
ter. To  say  that,  Iracause  this  devise  is  for 
the  benellt  of  a  class  of  tlie  inhabitants  of 
the  city  of  Denver  or  elsewhere,  it  is  a  pri- 
vate, and  not  a  public,  charity,  is  contrary 
to  the  decisions  upon  the  subject.  The  sec- 
tions of  the  charters  of  Philadelphia,  Cin- 
cinnati, and  St.  Louis  quoted  in  the  cases 
cited  show  that  the  charters  of  these  cities 
and  the  charter  of  Denver  are  practically 
alike.  In  each  are  contained  the  general 
provisions  found  in  nearly  all  charlera  that 
tend  to  the  suppression  of  vice  and  immor- 
ality, to  the  advancement  of  the  public 
health  and  order,  and  to  the  promotion  of 
trade,  industry,  and  happiness.  If  the  city 
of  Philadelphia  can  hold  property  in  trust 
for  the  education  of  poor  white  male  or- 
phans, and  the  city  of  Cincinnati  can  law- 
fully execute  a  trust  for  the  education  of 
Ixiys  and  ^rls.  and  the  city  of  St.  Louis  can, 
without  violating  its  organic  law,  adminis- 
ter u  trust  "for  the  purpose  of  furnishing 
aid  to  poor  emigrants"  passing  through  the 
city,  tlfere  is  no  apparent  reason  why  Den- 
ver, under  her  charter,  which  provides  for 
the  entertainment  of  visitors  (trade),  for 
the  encouragement  of  manufactures  (indus- 
try), for  the  assistance  of  charitable  organ* 
izations,  and  for  the  good  order,  health,  good 
government,  and  general  welfare  of  the  city, 
cannot  accept  and  execute  a  trust  for  the  edu- 
cation of  poor  white  male  orphans.  Further- 
more, the  legislature,  by  tJie  act  of  1901. 
clothed  the  city  of  Denver  with  full  power 
and  authority  to  accept  the  trust  created 
under  the  will,  and  to  administer  it  accord- 
ing to  the  terms  and  provisions  of  the  de- 
vise. It  is  said  that  this  devise  must  be 
construed  with  reference  to  the  capacity  of 
the  city  at  the  time  of  the  death  of  George 
W.  Clayton;  that  the  estate  at  the  time  of 
George  W.  Clayton's  death  vested  either  in 
the  heirs  or  in  the  trustee  named.  We  can- 
not agrcK  with  counsel  in  this  contention. 
The  devise  to  the  trustee  is  in  (Jie  nature  Bf 
an  executory  devise.  It  is  to  take  elTect 
when  Uie  executor,  Moses  Hallett,  or  an  ad- 
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erects  «  building  io  accordance  wiUi  tbe  pro- 
viMona  of  the  w;Ll,  Then,  and  not  till  then, 
in  our  judgment,  is  the  city  of  Denver 
called  upon  to  accept  or  reject  the  trust  im- 

An  act  of  tbe  Ncrc  York  legielature  wa£ 
passed  aft«r  the  death  of  a  testator,  author- 
lang  B,  town  to  accept  a  gift  for  bharitable 
purpoaea  made  by  a  resident  of  MaMachu- 
Eetta.  Tbe  validity  of  the  gift  was  con- 
tested in  the  Haseacliusetts  court.  In  Fel- 
loica  V.  Miner,  119  Mass.  541,  the  court 
Bays:  ''This  beijucst  is  'to  the  town  of 
Kinderhook,  New  York,  in  its  corporate  ca- 
pacity,' in  trust  far  the  charitable  uses  and 
purposes  declared  in  the  will.  N.  Y.  Stat. 
1ST5,  chap.  200,  j  1,  expressly  authorises 
that  town,  in  its  corporate  capacity,  to  re- 
ceive and  hold  in  truflt  ajl  property  be- 
queathed to  it  by  this  will,  for  the  uses  and 
Crposes  therein  mentioned.  The  bequeat 
ng  valid  by  the  law  of  this  state,  the  town 
named  in  the  will  as  trustee  being-  now  en- 
abled, by  a  special  act  of  the  l^slature  of 
the  state  in  which  it  is  situated,  to  take  the 
bequest,  and  the  trust  being  directed  by  the 
will  to  be  executed  in  that  state  and  for  tbe 
benefit  of  the  inhabitants  of  that  town,  the 
court  might  properly  direct  the  fund  be  paid 
over  to  the  town,  it  it  were  clear  that  the 
trust  could  thereupon  be  lawfully  adminis- 
tered according  to  the  will  of  the  testator." 
In  the  case  of  De  Camp  v.  Dobbins,  20  N. 
J.  Eq.  3tl,  tbe  court  says;  "If  a.  corpora- 
tion takes  land  by  grant  or  devise,  in  trust 
or  otherwise,  which  by  its  charter  it  cannot 
bold,  its  title  is  good  as  against  third  per- 
sons and  strangers.  The  state  alone  can 
interfere.  .  .  .  And  again,  if  the  limi- 
tatioB  did  in  fact  exist,  the  l^islature 
might  remove  the  restriction  to  permit  the 
corporation  to  execute  the  trust,  or  author- 
ize it  to  receive  the  (fift  and  administer  the 
trust  notwithstanding  the  limitation.  This 
court  will  not  suffer  a  trust  to  fail  for  want 
of  a  trustee;  will  uphold  a  trust  for  a  rea- 
ecnable  time,  when  necessary,  in  order  to 
«nablc  the  trustee  to  obtain  the  requisite  au- 
thority to  take  and  execute  it.  .  .  . 
Dut,  again,  the ,  restriction  insisted  upon 
does  not  in  fact  exist.  It  was  removed  by 
the  act  of  1872."  Mr.  Justice  Thompson, 
in  the  case  of  Inglit  v.  Sailor's  Unug  Har- 
bour, 3  Pet.  OS,  7  L.  od.  017,  said  in  refer- 
ence to  the  will  of  Robi^rt  Uichard  Randall, 
And  the  act  of  the  legislature  pa>«ed  after 
his  death;  "If,  after  sucli  a  plain  and  un- 
equivocal declaration  of  the  tistator  with 
respect  to  the  disposilion  of  bis  property, 
so  cautiously  guarding  against,  and  provid- 
ing for  every  supposed  ditliculty  that  might 
arise,  any  technical  objection  Hhall  now  be 
interposed  to  defeat  his  purpo«e,  it  will 
form  an  exception  to  what  ne  f)nd  so  uni- 
versally laid  down  in  all  our  books  as  a 
cardinal  rule  in  the  construction  of  wills, — 
that  the  intention  of  the  testator  is  to  be 
nought  after  and  carried  into  effect  But 
no  such  dilltculty,  in  my  judgment,  is  here 
presented.  If  the  intcnlioQ  of  the  testator 
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cannot  be  carried  into  effect  precisely  in  tbe  . 
mode  at  Qrst  txmtaiiplated  by  bim,  consist- 
ently with  the  rules  of  law,  he  has  provided 
an  alternative,  which,  with  the  aid  of  the 
act  of  the  legislature,  must  remove  all  diCB- 
culty."  And  Mr.  Justice  Johnson,  in  a  con- 
curring opinion,  said:  "But  aa  a  charity, 
to  be  governed  by  tbe  law  of  the  state  of 
New  York,  it  appears  to  me  almost  idle  to 
liew  Uiis  case  with  reference  to  any  other 
rule  of  decision  than  their  own  adjudica- 
tions. The  case  of  Coggeshalt  v.  Pellim,  7 
Johns.  Ch.  282,  11  Am.  Dec.  471,  was  &  case 
of  greater  difficulties  than  the  present;  for 
there  the  devise  is  immediate  in  prceaenti, 
to  a  devisee  ha.vin^  no  capacity  to  take  at 
Uie  time.  The  l^sl.iture  afterwards  gave 
that  capacity,  and  the  court  held  the  devise 
valid;  nor  is  it  unimportant  in  that  case  to 
observe  that  the  case  in  [Attg.  Gen.  v. 
Clarke]  1  Ambl.  422,  of  the  devise  to  'the 
poor  inhabitants  of  Saint  Leonard  Shora 
ditch,'  is  recognized  as  authority,  as  well  as 
that  of  Jones  v.  Williams,  in  the  same  book 
(2  Ambl.  051).  Now,  this  decision  seems 
full  to  these  points;  jl)  That  the  le^sla- 
ture  of  that  state  can,  hic  post  facto,  give  a 
capacity  to  take  a  charity,  where  there  was 
no  such  capacity  existing  at  the  time  of 
devise  over,  is  a  case  where  the  future  ex- 
istence of  that  capacity  was  not  contem- 
plated by  the  teaUtor;  (2)  that  mi  act  of 
mcorporatioti,  with  capacity  to  take,  dis- 
penses with  the  presence  of  the  representa- 
tive of  the  state,  in  a  suit  to  recover  such  a 
charity.  ...  It  is,  in  ^neral,  true  that 
where  there  is  a  pr^ent,  immediate  devise, 
there  must  exist  a  competent  devisee,  and  a 
present  capacity  to  take.  But  it  is  equally 
true  ihat  if  there  exists  the  least  circum- 
stance from  which  to  collect  tJie  testator's 
contemplation  or  intention  of  anything  else 
than  an  immediate  devise,  to  take  effect  in 
prascnti,  then,  if  conRned  within  the  legal 
limits,,  it  is  good  as  an  executory  devise. 
.  .  .  Upon  the  whole,  I  am  of  opinion 
that  the  act  of  incorporation  was  at  least 
equivalent  to  the  King's  sign  manual,  and 
vested  a  good  legal  estate  in  the  tenant ; 
that,  although  in  tbe  interval  it  should  have 
descended  upon  the  heir,  it  descended  sub- 
ject to  be  devested  and  passed  over  by  that 
exercise  of  prerogative  power.  But  I  per- 
ceive uo  necessity  for  admitting  that  it  ever 
descended  upon  the  heir,  since  the  right  of 
succession  seems  rather  to  be  in  tbe  eom- 
monwealtli  in  the  case  of  charities,  as  pa- 
reiw   patrice." 

Counsel  say  that  the  will  provides  no 
method  by  which  the  bciicficiarie:^  shall  he 
selected; '  and,  there  being  no  prescribed 
means  by  which  they  can  be  ascertained  as 
a  class  or  as  individuals,  the  trust  is  there- 
fore void  because  of  this  indermitcness.  Tlie 
will  provides  that  as  many  poor  white  mala 
orphans,  born  of  reputable  parents,  as  the 
income  shall  be  adequate  to  maintain,  shall 
be  admitted  U>  the  college.  And  it  is  said 
that  the  word  "reputable"  is  not  denned  by 
the  testator,  and  that  no  person  is  desig- 
nated Ui  determine  who  are  entitled  to  ad- 
mission as  students.     In  the  books  it  is  said 
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the  tiling  given  becomes  a.  charily  nlien  the 
UDcertainty  of  the  recipient  begins.  It  is 
no  objection,  then,  to  the  enforcement  of 
Ihia  devise,  that  the  beneticiariee  are  uncer- 
tain, liut  let  us  see  nhether  the  wiJI  it- 
self is  so  vasue  and  uncei-tain.  These  words 
Appear  in  the  will  of  Mr.  Clayton;  "The 
collie  building  shall  be  of  stone,  sutistan- 
tially  built  upon  a  plat  of  ground  of  suf- 
ficient size  to  aduiit  of  the  construction  of 
additional  college  buildings  if  the  same 
aball  become  necessaiy  or  expedient.  Tbc 
institution  above  mentioned  shall  be  estab- 
lished within  ten  yeara  from  and  after  my 
decease,  as  tnay  be  practicable  In  the  judf; 
ment  of  my  exeoutora.  They  shall  carefully 
devise  and  promulgate  such  rules  and  regu- 
lations OS  they  shall  deem  proper  for  the 
government  of  the  iQEliLution,  and  which 
shall  b«  carried  out  and  be  obligatory  with 
the  same  force  and  efTt-ct  as  if  herein  set 
forth  at  large."  This  is,  in  our  judgment. 
an  express  authority  for  the  executors  of 
the  will  of  Mr.  Clayton  to  promulgate  rules 
and  regulations  for  the  control  and  manage- 
ment of  this  college,  which  sbull  be  .obliga- 
tory upon  the  trustees  of  the  college  after 
it  is  erected  and  turned  over  to  them,  and 
in  the  making  of  llii^^ie  rules  and  regulations 
it  will  undoubtedly  lie  necessai?  for  them 
to  desigziate  how  anil  in  what  manner  the 
persons  to  receive  the  benefits  of  the  colleee 
tslucation  and  to  rweive  tlie  benefits  of  Sir, 
CInyton's  bounty  shall  be  selected  and  de- 
termined; and,  if  there  were  no  express  pro- 
visions in  his  will,  we  think  there  is  an  im- 
plied authority  granted  to  tlie  board  of  trus- 
tees of  the  co'llcgG  to  make  such  rules  and 
I'cgulations,  and  thereto  determine  who 
shall  lie  the  recipients  of  the  charity.  In  the 
case  of  Hunt  v.  Fotclci;  121  111.  200,  12  N. 
K.  331,  17  N.  E.  4B1,  the  court  had  under 
consideration  a  devi^  of  the  icaidue  of  an 
estate,  directing  that  the  income  be  distrib- 
uted annually  "among  the  worthy. poor  of 
the  city  of  La  Salle  in  such  manner  as  a 
court  of  chancery  may  direct;"  and  it  was 
held  that  the  residuary  beijuest  was  a.  valid 
cliaritable  gift,  and  should  be  carried  into 
effect  by  a  court  of  chancery;  and,  further, 
that  in  the  case  of  a  chaiitabic  bequest  it 
is  immaterial  how  va^iiie,  indefinite,  and  un- 
certain the  ohjoct  of  the  testator's  bounty 
may  be,  provided  there  is  a  discretionary 
power  vested  in  someone  over  its  a]>plication 
to  those  objects.  Mr.  Justice  Sheldon,  ile- 
livei'iiig  the  opinion  of  the  court,  at  page 
27(1,  121  111.,  and  page  :!33,  12  N.  K.,  states: 
"The,  entire  contention  in  this  cose  arises 
upon  the  construction,  valiility,  and  cITivt 
of  this  residuary  clause  of  the  codicil.  It  is 
inr>isted  this  clause  is  void  for  uncertainly 
ns  to  the  benetlciarics.  This  is  not  a  be- 
quest to  charity  guncrallr  or  to  the  poor 
genci'ally.  but  to  the  worthy  pcmr  of  the  city 
of  La.  Salle.  The  class  here  is  definite, — the 
worthy  poor  of  the  city  of  La  Salle, — but 
the  individuals  of  the  class  to  whom  the 
hounty  is  to  be  distributed  arc  uncert&in. 
Tliei-e  is  always  this  uncfrtiiinty  as  to  indi- 
vidu.-ils  in  tlie  case  of  public  charities,  and 
it  is  this  feature  of  un<.-crtainty  which  dis- 
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tinguishe*  public  charities  from  private 
charities, — cliaritable  trusts  from  private 
trusts;  and  to  hold  charitable  gifts  to  bu 
void  because  of  such  uncertainty  is  to  reject 
this  whole  distinctive  doctrine  "of  charitabln 
trusts.  ...  In  Henkcth  v.  Murphy,  36 
N.  J.  Eq.  304,  the  testator's  will  empowered 
and  directed  the  trustees  to  employ  the  an^ 
Dual  income  of  the  fund  'for  the  relief  of 
llie  most  deserring  poor  of  the  city  of  Pat- 
erson  aforesaid,  forever,  without  regard  to 
color  or  sex;  but  no  pirrson  «ho  is  known 
lo  be  intemperate,  hixy,  immoral,  or  unde- 
serving to  receive  any  benefit  from  said 
fund.'  It  was  ohjected  that  the  gift  could 
not  be  applied  to  its  objects,  and  was  void, 
because  the  will  did  not  confer  upon  any- 
one  the  power  of  ascertainment  of  tlie  in- 
dividuals who  should  receive  the  benefit  of 
the  bequest  But  the  court  held  that  the 
power  givcu  the  tnislee  by  the  will  to  dis- 
tribute the  fund  carried  with  it,  by  neces- 
sary implication,  tlie  power  to  select  the 
beneflciarics  from  the  designated  class,  and 
upheld  the  bequest.  Wo  entirely  agree  with 
the  criticism  there  made  by  Chief  Justii-e 
Ueasley  upon  the  case  of  White  v.  Fitk,  22 
Conn.  31,  that  there  uos  a  mistaken  as- 
sumption on  the  part  of  the  court  in  that 
case  that  there  was  no  power  to  select  tlie 
objt^ls  of  the  cluxrity  lodged  by  the  testator 
in  the  trustees;  that,  when  a  power  is  con- 
ferred on  the  trustees  to  distriiiute  the  funil 
to  members  of  a  class,  such  members  having 
certaiu  qualiflcations,  which  can  be  ascer- 
tained only  by  the  exercise  of  jud^ent  ami 
discretion,  as  the  act  of  distribution  eanriot 
be  performed  except  after  such  ascertaJii- 
uient  of  the  particular  beneficiaries,  the 
principal  power  to  distribute  the  moneys 
carries  with  it  tlie  incidental  and  necessary 
power  of  selection.  And  this  upon  the  or- 
dinary doctrine  that,  when  an  act  is  au- 
thorized to  be  done  by  a  trustee  or  otlier 
agent,  every  autliority  requisilc  to  the  do- 
ing of  such  «.ct  is,  by  intendment  of  law, 
comjirised  in  such  grant  of  power," 

We  are,  therefore,  of  tlic  opinion  that  not 
only  is  power  expre.-sly  granted  by  the 
leriiis  of  this  will  to  the  executors  to  desig- 
nate and  appoint  persons  to  be  entitled  to 
tiie  privileges  conferred  by  the  will  of  Mr. 
Clayton,  hut  that  the  appointment  of  trus- 
tees, granting  them  autliority  to  control 
and  supervise  the  college,  carries  with  it. 
by  necessary  implicaticm,  the  authority  to 
designate  the  beneficiajics,  "A  chanty," 
said  Mr.  Justice  Gray,  when  of  the  supreme 
court  of  Mnssachusetts,  ''in  a  legal  sense, 
iiMy  be  fully  defined  as  a  gift  to  be  applied 
consistently  with  existing  laws,  for  tlie 
benefit  of  an  indefinite  number  of  persons, 
cither  by  bringing  tbcir  minds  or  hearts  un- 
der the  intluence  of  education  or  religion,  by 
relieving  their  bodies  from  disease,  suffer- 
ing, or  constraint,  by  axststing  them  to  es- 
tablish themselves  in  life,  or  by.erecting  or 
maintaining  public  buildings  or  works,  or 
otherwise  lessening  the  burdens  of  govem- 
iiK-nt."  [Jackton  v.  l'hilU}>a,  14  Allen,  530.1 
Here,  then,  is  a  public  charity.  Through  it 
Mr.  Clayton  seeks   to  bring  the  minds  and 
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he&rts  of  poor  orphans  under  tho  reflninK 
influence  of  education.  After  making  such 
provision  as  he  thought  proper  for  the  natu- 
ral objects  of  his  bounty,  he  has  selected,  as 
deserving  of  his  bene\'oleace,  the  poor  white 
orphan  boys  of  Denver  and  Colorado,  and 
has  de^■oted  the  residue  of  hi.i  ;^i«at  fortune 
to  the  erection  and  support  of  a  permanent 
colle^  for  their  free  instruction  and  main- 
tenaaee,  that  th^y  may  become  uaoful  citi- 
zens and  honorable  luembera  of  society.  It 
is  uu  indulgent,  edifyinj;,  and  worthy  char- 
ity. It  will  lessen  Benver's  burdens  of  ^v- 
emment.  To  thousands  of  poor  orphan 
boys  it  will  be  a  blessing  forever,  and  it  will 
be  by  them  forever  blest.  Our  conclusions, 
therefore,  are  thnt  "tlie  education  and  pre- 


ferment of  orphans,"  being  one  of  th«  sub- 
jects mentioned  in  the  statute  of  43  Eliz. 
chap.  4,  is  to  be  regarded  in  Colorado  as  a 
public  charity;  that,  there  being  power 
vested  in  the  executor  and  the  board  of  trus- 
tees of  the  college  to  select  the  objects  of 
the  testator's  bounty,  the  trust  created  by 
the  14th  section  of  the  will  is  valid ;  that  tlie 
city  of  Denver,  in  its  corporate  capacity,  has 
power  to  accept  the  trust  created,  end  to 
execute  it  in  accordance  with  the  intention 
of  the  testator,  as  declaied  in  the  I4th  sec- 
tion of  bis  will. 

For   the   reasons  givdn,   i)M  jadgmtnt  of 
the  IHttrict  Court  i«  a/firmed. 

Heheoring  denied  October  6,  1002. 
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1.  TolsBlcered  ■(Ktemeata  of  m  wltnesa 
■■  to  the  eSeet  of  blaatlatr  on  bli  own 

building,  in  reply  to  queatlooa  aa  to  noises, 
Id  sn  sctloa  for  djunageB  for  Injuries  to  a 
bnlldlDK  bf  Misting,  of  wblch  all  irrtlevaot 
parts  )□  which  the  attention  of  the  court  Is 
called  are  stricken  out,  furnish  no  reniioa  for 
the  admlsBlon  of  tsitlmoDr  of  other  property 
oWDi'n  that  the  blasting  did  not  affect  their 
liQlldingB. 

X.  Canrta  will  IndlelHllr  notice  the 
fact  Ihat  the  use  of  dynamite  as  an  explosive 
Is  latrlnBicBllr  dBngeraua. 

S.  Oae  vrbo  nseA  Itlgrb  exploalvea  In  ez- 
cUTktlHK  SO  near  the  property  of  another 
thai  the  natunU  and  probable  reBult  of  in  ei- 
plOBlon  will  be  Injury  to  oucb  property  Is  lia- 
ble for  injuries  caased,  even  by  the  vibration 
nt  earth  or  air,  however  high  o  degree  of  care 
be  may  have  exercised  In  their  use, 

4.  The  naeauare  vf  damsKe'  for  Injuring 
a  building  by  the  use  ot  exploalvea  near  It  la 
the  cost  of  restoring  It  to  Its  former  condi- 
tion. 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  First  District, 
olTirniing  a  judgment  of  the  Superior  Court 
for  Cool;  County  in  favor  of  plaintiffs  in  an 
action  brought  to  recover  damages  for  in- 
juries to  plaintiffs'  property  through  blast- 
ing by  dcfeiiiiaot.     A/firmed. 

The  facts  are  stated  in  the  opinion. 

Hennrg.  Irfiiim  G.  Galllaa  and  WIIIIam 

Me&do    Fletohev,    with     ileasra.    Meek, 

Norn.— Ab    to    llahllfty    for    Injuries    to    lanii 

and   buildings  from  blasting,   see  alio,   In   Ibia 
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Meek,  Cochrajie,  A  Mmnaell,  for  appel- 
lant: 

A  contractor,  lawfully  engaged  in  a  pub- 
lic work,  who  mnkes  use  of  oji  explosive  in 
the  perfornMXCO  of  such  work,  near  the 
proporty  of  another,  is  not  liable  for  any  re- 
sulting injury,  where  it  results  merely  from 
vibration  ot  the  earth,  and  he  uses  due  care 
in  handling  or  using  such  explosive. 

S«Ilifan  V.  nanham  ,161  N.  Y.  200,  47  L. 
R.  A.  715,  53  S.  E.  023:  Bool*  v.  Borne,  W. 
.e  0.  Termiital  It.  Co.  140  N.  Y.  207,  24  L. 
H.  A.  lOS,  30  N.  E.  592:  Tuckrr  v.  Mack 
Paving  Co.  61.  App.  Div.  521,  70  N.  Y.  Supp. 
089;  Itminer  v.  ^(Iiinttr  Urcdging  Co.  134 
N.  Y.  168,  17  L.  K.  A.  220,  31  N.  E.  328; 
mmon.  v.  lUnry.  6-1  N.  J.  L.  486,  41  Atl. 
602;  French  v.  Vim,  143  N.  Y.  80,  37  N.  E. 
6\i;  Loses  V.  Bvchaitan,  51  N.  Y.  476,  10 
Ani.Kep.623;^ahn  JforriaCo.  v.jSoulfttcorffc, 
IS4  111.  IIU,  39  N.  K.  10911;  Uarthali  v. 
Wtltcood.  38  N.  J.  L.  330,  20  Am.  Rep.  394. 

The  city  of  Chicago  hnd  the  right  to  build 
the  tunnel,  and  to  use  all  lawful  means  in  so 
doing.  Contractors  and  employees  of  the 
city  enjoy  the  *<Bnie  immunity  from  liability 
which  the  city  enjoys,  therefore  appellee  has 
DO  remedy  against  appellant,  unless  the  lat- 
ter was  guilty  ot  negligence. 

Ilurd's  Rev.  Stat.  (Ml.)  1800,  chap.  24. 
art.  10,  gg  18fH77,  254-281,  270a-270fl; 
yorlkern  TVatisp.  Co.  v.  Chieago,  99  U. 
S.  635,  29  L.  ed.  336;  Rigncy  \. 
Chicago,  102  III.  64;  Smith  v.  Chi- 
cago, A.  rf  8t.  h.  ft.  Co.  87  III.  Ifll;  Pmn 
Hut.  L.  ln».  Co.  V.  Ilciat.  HI  111.  3S,  31  N. 
B.  138;  Chicago  <C  K.  /.  It.  Co.  v.  Locb,  118 
111.  203,  59  Am.  Hep.  341,  6  N.  E.  460;  Ifer- 
rioiii  v.  United  Stales,  20  Ct.  CI.  250;  Bo^es 
V.  Holbrook,  .35  Misc.  342,  71  N.  Y.  Supp, 
1013;  Calking  t.  BatdictH,  4  Wend.  GU7.  21 
Am.  Dec.  ICSj  Smith  v.  QouUl.  59  Wis.  031, 
18  N.  W.  457;  Colorado  C.  B.  Co.  v.  Jfof- 
landin,  4  Colo.  154;  Britiah  Ca»t  Plata 
ilfra.  T.  Meredith,  4  T.  H.  71)0;  Sutton  r. 
Clnrlc,  6  Taunt.  29;  Lcaher  v.  Waba»h  Won, 
Co.  14  III.  80.  S6  Am.  Dec.  404 ;  Benn/ir  v. 
Allanlio  Dredging  Co.  134  N.  Y.  150,  17  L. 
R.  A.  220.  31  N.  E.  328;  Lorie  v.  Xorth 
Chicago  Cilj/  R.   Co.   32  Fed.   270;   Parktr 
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V.  Ottlkolio  BUhop,  146  111.  158,  34  N.  E. 
473;  etftwa  v.  Chicago  d  E.  It.  Co.  78  111. 
76;  UcKinnty  v.  Mtmongahela  Nav.  Co.  14 
Pm.  64,  SS  Aid.  Dec.  617 ;  ColcougK  v.  Niuh- 
viUe  d  K.  W.  R.  Co.  2  Head,  171;  Johnaon 
T.  8t.  IawU,  I.  M.  £  8.  R.  Co.  32  Ark.  7S8 ; 
Biickctt  V.  Banerhill  AquedMct  Co.  142 
Maas.  394,  6  N.  E.  110;  Rogers  v.  Brad- 
thtto,  20  JohnB.  735;  Wheclock  v.  Young, 
4  Wend.  047;  CKioago  v.  Joneij,  60  111.  3H7 ; 
Chicago  v.  Dermody,  01  III.  431;  Chicago, 
81.  P.  <£  F.  It.  Co.  V.  McCarthy,  20  III.  385, 
71  Am.  Dec.  285. 

Tlie  court  erred  in  asauming  that  blast. 
ioff  iraa  intrinsically  dangerous. 

Himaa  v.  Henry,  62  N.  J.  L.  4SS,  41  Atl. 
602;  Krateer  v.  Saratoga  8pring»,  H  App. 
DiT.  013,  40  N.  Y.  Supp.  475,  158  N.  Y. 
738,  63  S.  E.  1127;  Brown  v.  Piper,  01  U. 
8.  37,  23  L.  ed.  200;  Miller  v.  TeM*  rf  N. 
O.  K.  Co.  83  Tes.  518,  18  S.  W.  054 ;  Thajer, 
Ev.   308,   300. 

To  render  the  appellant  liable,  either  the 
H'ork  engaged  iu  1^  it  must  have  been  a 
nuissiice  ptr  se,  or  it  must  have  been  guiltj 
of  negligence. 

Myert  v.  Ualcolin.  6  Hill,  202,  41  Am. 
Dec.  744;  Wood,  Nuisonces,  |  120. 

Rlasting  in  the  interior  of  the  earth,  on 
the  land  of  one  person,  does  not  ncccBsarily 
or  naturally  produce  any  injury  to  a  build- 
ing situuted  on  tbe  land  of  another  oerson. 

Hart  V.  Washington  Park  C/uft,  157  lil. 
14,  29  L.  H.  A.  402,  41  N.  E.  G20;  Xem 
York.  G.  d  Bt.  L.  B.  Co.  r.  Blumenihal,  160 
HI.  40,  43  N.  E.  S09;  Kearney  v,  London, 
B.  d  S.  C.  It.  Co.  L.  H.  6  Q.  B.  411. 

Thai  nhii'h  is  lawfully  done  in  the  prose- 
cution of  a  public   work,   duly   authorized, 


N.  Y.  730,  83  N.  E.  1127;  Simon  v.  Henry, 
m  N.  J.  L.  480,  41  Atl.  692 ;  Myera  v.  Mai 
colm,  a  Hill,  292,  41  Am.  Dec.  744;  Heeg 
v.  Licht,  80  N.  ¥,  870,  36  Am.  Rep.  654; 
Pnttsak  T.  Hutlon,  30  App.  Di/.  66,  61  N. 
Y.  Siipp.  761 ;  Lounfbury  v.  Fo»»,  80  Hun, 
200,  30  N.  Y.  Supp.  8S;  Starr  k  C.  Anno. 
Stat.  chap.  84,  art.  10,  parts  1,  2,  ^  442, 
461:  Centralia  v.  Wright,  58  111.  Aop.  61; 
I.ewiB,  I^m.  Dom.  2d  ed.  (  173;  Reddall  v. 
Br^nn,  14  Md,  445,  74  Am.  Dec.  550;  St. 
Helena   Water  Co.  \.  Forbes,  02   Cal.   182, 

46  Am.  Rep.  650;  Piche  v.  Bar  Harbor 
Water  Co.  76  Me,  01;  Thorn  v.  Sweeney, 
12  Nev.  251;   OlmHcd  v.  llon-ia  Aqueduct, 

47  N.  J.  L.  311;  State,  Slingerland,  Proae- 
culor,  V.  Veicnrk,  54  N.  J.  L.  62,  23  Atl. 
120;  RtamfOTd  Water  Co.  T.  Stanley,  3B 
Hun,  4"A ;  Pocantico  Waterworks  Co.  v. 
Bird,  130  N.  Y.  240,  20  N.  E.  246;  Wood, 
Nuisances,  3d  ed.  p.  242;  Rice  t.  Evant- 
ville,  108  Ind.  7,  58  Am.  Rep.  22,  0  N.  E. 
130;  Lee  v.  Vacuum  Oil  Co.  64  Hun,  156, 
7  N.  Y.  Supp.  426;  Northern  Transp.  Co. 
V.  Chieano,  00  U.  S.  635,  25  L.  ed.  336 ;  Har- 
ris r.  Thompeou,  0  Barb.  364;  Benner  v. 
Atlantic  Dredging  Co.  134  N.  Y.  150,  17  L. 
R.  A.  220,  31  N.  E.  328;  Rigt,ey  v.  Chicago, 
102  III.  70;  HammertMxth  A  0.  B.  Co.  V. 
89  L.  R.  A. 


Brand.  L.  S.  4  H.  L.  171;  BeUutger  ▼.  New 
York  C.  R.  Co.  23  N.  Y.  48. 

The  proper  measure  of  damages  was  the 
depreciation  of  the  property  resulting  from 
the  injui*ie9. 

Osgood  T.  Chicago,  164  111.  104,  41  N.  E- 
40;  Paci/lo  Eatp.  Co.  v,  Laak«r  Real  Estate 
Asso.  81  Tex.  81,  16  S.  W.  782;  Burke  v. 
Louimnlle  A  S.  R.  Co.  7  Eeisk.  461,  10  Am. 
Rep.  618;  Vlrick  v,  Dakota  Loan  4  T.  Co. 
2  8.  D.  285,  40  N.  W.  1054,  3  S.  D.  44,  51 
N.  W.  1023. 

If  appellee  had  reasonable  ground  to  an- 
ticipate injury  to  its  building  by  the  con- 
struction Ot  the  tunnel,  and  by  reaaonable 
care  could  have  prevented  such  injury,  but 
failed  to  do  so,  then  it  can  only  recover 
what  it  would  have  coat  to  have  prevented 
such  injury,  with  I^^l  interest  thereon  from 
the  time  of  tbe  incurring  of  such  expense. 

Sutherland,  Damages,  2d  ed.  i  88;  Hogle 
V.  New  York  G.  d  B.  R.  R.  Go.  28  Hun,  363; 
Fitupatriek  v.  Boston  d  if.  B.  Co.  84  Me. 
33,  24  Atl.  432;  Simpson  v.  Keokuk,  34 
Iowa,  588;  Toledo,  P.  d  W.  R.  Co.  v.  Pindar, 
53  111.  447,  S  Am.  Rep.  57 ;  IlHnoil  0.  K. 
Go.  V.  McCMland,  42  III.  355. 

On  petition  for  rehearing. 

A  clear  distinction  exists  between  the  ef- 
fect of  the  one  of  d^ainite  upon  the  per- 
sona using  it  or  in  its  immediate  vicinity, 
and  the  effect  of  dynamite  upon  persons  or 
property  situated  at  a  considerable  dis- 
tance therefrom. 

Barnes  v.  Zcttlemoyer  (Tex.  Civ.  App.) 
62  S.  W.  Ill;  Central  R.  Co.  v.  Bemsiein, 
113  Ga.  175.  38  8.  E.  304. 

Messrs.  SSormn,  Xujmr,  Jfc  3Car«r  for 
appellee. 

B*cg*>  •I-i  delivered  the  opinion  of  the 

This  ia  nn  appeal  from  the  judguKnt  of 

the  appellate  court  for  the  firfit  district  af- 
firming the  judgment  entered  'n  the  su- 
perior court  of  Cook  county  in  favor  of  the 
appellees  ngsinst  the  appellant  company  in 
tbe  Slim  of  $2,760.  The  declaration  was  iu 
trespnss  on  the  case,  and,  in  substance,  al- 
leged thnt  the  Bjipcllant  company  and  the 
city  of  Cliirsiro,  in  the  prosecution  of  the 
work  of  fonittfucting  a  tunnel  intended  for 
the  use  of  the  city  in  suppljing  the  inhabit- 
ants thereof  with  water,  near,  through,  or 
under  certain  premises  belonging  to  the  ap- 
pellees, in  excavating  and  digging  the  tunnel 
exploded  heavy  charges  of  dynamite,  which 
so  ihook  and  jarred  the  foundations,  walla^ 
nnd  floors  of  the  building  on  the  premises  of 
appellees,  and  boilers,  engines,  machlneiy, 
and  fixtures  in  said  building,  that  tho 
foundations,  walls,  and  floors  were  made  to 
sag,  crack,  and  separate,  which  greatly, 
permanently,  nn-1  irreparably  impaired  the 
appearunce,  strength,  and  stability  of  the 
said  foundations,  walls,  and  floors,  and  ren- 
dered said  huitiling  less  safe  nnd  useful, 
and  much  less  vnlunhle  to  plainlillj.  and  be- 
cause Raid  building  was  ori^iinally  con- 
structed >vit)i  the  irtention  nnd  in  such  ii 
manner  that  other  and  additional  stories 
would  and  could  bo  a-ldcd  to  it,  which  aaid 
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«dditionB  have  been  rendered  impossible  t^ ' 
aucb  injuries  to  said  building,  ta  the  founda- 
itiona  and  walls  axe  now,  ou  account  of  the 
•aid  injuries,  too  weolc  to  sustain  addl- 
-tional  weight.  Each  of  the  defeudanta  Bled 
»  plea  of  not  ^ilty,  and  tbe  cause  was  sub- 
mitted to  a  juiy  for  trial.  During  the 
bearing  of  th«  cauite  the  same  was  dismiited 
«■  to  the  city  of  Cbieago.  Verdict  in  the 
■iBn  of  $2,75U  waa  returned,  and  judgment 
entered  thereon  against  the  appellant  com- 
oany,  and  on  a(,pral  the  judgment  was  aJ- 
nmied  b;^   the   appellate   court. 

The  judgment  should  not  be  reversed  be- 
•cauge  of  aof  ruling  of  the  court  in  connec- 
tion with  the  testimony  of  the  witness 
Hamta  or  that  of  the  witness  Berrinson. 
"The  complaint,  as  framed  by  the  appellant, 
is  that  Uaruis,  a  witness  for  the  appellees, 
waA  allotted  to  testify  in  regard  to  the  ef- 
fect of  the  explosions  on  bis  property,  and 
-that  the  appellant  company  was  denied  the 
right  tfl  prove  by  the  witneea  Berrinson  that 
'tiie  explounns  had  no  effect  on  his  (Berria- 
son's)  property.  The  contention  of  the  ap- 
pellees was  that  tlieir  property  was  injured 
■fcy  the  explosions  in  the  months  of  August 
and  ijeptcmber,  1R90.    Harms  testified  that 


In  the  building  of  the  appellees .. 

«rected;  that  the  walls  of  the  building  were 
in  good  condition  "  down  to  the  summer  of 
1S06;"  that  he  saw  them  in  August  and 
September,  1S06,  and  saw  cracks  in  the 
walla  on  the  Union  street  side.  He  was 
lb  en  asked,  "Did  you,  during  the  latter  part 
-«f  August  aid  fore  part  of  September,  1899 
—  Were  you  disturbed  by  any  noises  there, 
■or  did  you  hear  any  noises  I"  The  witness 
then  proceeded  to  tell  that  he  had  frequently 
JieariT  explosions  during  those  nionlhw,  and 
spoke  of  one  which  he  denominated  "  a 
heavy  shot,''  and  incidentally  mentioned 
-that  the  chimney  fell  from  his  building,  and 
that  a  picture  fell  from  the  wall,  and  that 
M  few  clays  afterwards  he  heard  another 
shock;  and  he  went  over  to  his  building  and 
found  that  his  tenants  were  moving  outi 
that  ho  looked  up  at  the  factory  of  the  ap- 
pellees, nnd  saw  a  crack  opening  in  the 
wall  of  their  briilding  from  the  second  story 
upward.  The  question  was  not  propounded 
"to  Harms  for  the  purpose  of  showing  the  in- 
jury to  his  building,  but  for  the  purpose  of 
showing  that  the  walls  of  appellees'  build- 
ing were  cracked  and  broken  by  the  explo- 
aiona  in  the  tunnel.  The  witness  volunteered 
the  statements  as  to  the  damage  that  re- 
sulted to  his  building,  and  on  a  motion  of 
-counsel  for  the  appcllnnt  company  that  por- 
tion of  his  testimoi.y  relating  to  the  tenants 
movinc  out  of  his  building  was  stricken  out 
by  order  of  the  court.  It  appears  counsel 
later  moved  the  court  to  strike  out  all  the 
answer  gcncrnlly,  and  that  no  ruling  was 
made  on  the  motion.  Counsel  fur  appellant 
then  cross-examined  the  witness,  and 
brought  out  other  details,  which  counsel  for 
the  city,  then  a  codefendnnt  with  appellant, 
moved  the  court  to  strike  out.  The  court 
granted  the  motion.  Thus  it  appears  the 
*9  h.  B.  A. 


court  ordered  stricken  out  all  irrelevant 
matter  to  which  its  attention  was  spccifl- 
cally  called.  The  answer  of  the  witness 
Harms  was  in  paxt  proper,  and  the  motion 
to  strike  out  the  entire  answer,  which  was 
not  ruled  upon,  ^ould  have  been  denied. 
This  testimony  furnished  no  reason  for  the 
admission  of  the  testimony  of  the  witness 
BerriuBon,  to  the  effect,  as  counsel  stated 
it  would  be,  that  the  tunnel  passed  directly 
under  the  building  of  the  witness,  and  that 
hie  building  sustained  no  damage  whatever 
by  reason  of  the  explosions  in  the  tunnel. 
That  other  buildings  at  various  distances 
from  that  of  the  appellees  were  not  injured 
would  not  be  competent,  and  would  tend  to 
introduce  collateral  issues  likely  to  mislead 
and  confuse  the  jury. 

The  remaining  assignments  of  error  pre- 
sent for  decision  the  correctness  of  ttie  rul- 
ings of  the  court  in  giving  and  refusing  in- 
structions. We  need  not  set  forth  in  full 
the  instructions  with  relation  to  the  lialMl- 
ity  of  the  appellant  company  for  any  injury 
or  damage  resulting  from  the  use  of  dyna- 
mite. Tbey.  announced,  in  substance,  the 
proposition  that  one  who  hiakes  use  of  an 
explosive  in  the  ground  near  the  property 
of  another,  when  the  natural  and  probable, 
though  not  the  inevitable,  result  of  the  ex- 
plosion is  injury  to  siicli  property  of.  the 
other,  is  liable  for  the  resulting  injury, 
however  high  a  degree  of  care  or  skill  may 
have  been  exei-cined  in  making  use  of  this 
explosive.  The  evidence  disclosed  that  ap- 
pellant was  engaged  in  constructing  a  tun- 
nel under  contract  with  the  city  of  Chicago. 
The  contract  forbade  the  use  of  explosives 
except  where  the  excavation  was  in  rock. 
Tlic  tunnel  was  of  the  depth  of  about  90 
feet  beneath  the  surface  of  the  ground,  and 
passed  within  a  few  feet  of  the  corner  of 
appellees'  building.  The  appellant  company 
used  dynamite  in  excavati-^g  tJiot  |>ortion 
of  tl>c  tunnel,  and  the  evidence  showed  that 
the  explosions  of  the  dynamite  caused  the 
earth  upon  which  appellees'  building  stood 
to  shake  and  vibrate,  and  that  the  walls  of 
appellees'  building  were  cracked  b  id  in- 
jured liccause  of  the  explosions.  The  ex- 
cavation at  the  time  of  the  explosions  in 
question  was  not  in  rock,  but  in  indurated 
clay,  with  some  gravel  and  bowlders  em- 
bedded in  it.  Tt  was  clearly  ahown  that  the 
evc.ivati on  through  the  clay  and  gravel 
might  have  been  effected  without  the  use 
of  explosives,  but  that  it  could  he  more 
I'heapty  done  with  the  Aid  of  dynamite.  As 
before  said,  however,  the  contract  with  the 
city  forbade  the  use  of  explosives  except 
where  the  cjtcavation  was  in  rock. 

The  performance  of  the  nark  of  excavat- 
ing the  tunnel  underneath  the  buildings  of 
a  populous  city  with  dynamite  was  intrinsi- 
cally dangerous,  no  matter  how  carefully 
and  skilfully  the  explosions  were  conducted. 
Tlic  nature  and  power  of  dynamite  as  an  ex- 
plosii'c  have  been  demonstrated  by  nuiversal 
experience,  and  it  is  a  matter  of  common 
knowledge  that  the  use  of  dynamite  as  an 
explosive  is  intrinsically  dangerous,  and  of 
this  the  courts  will  take  judicial  notice.    17 
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,  03  Cann. 
6Z7,  28  Atl.  32.  In  some  juriadictioiiB 
(notabtif,  New  Yoi-k  and  New  Jpreey}  it 
has  been  held  that  one  who  discharges 
blasts  upon  ground  where  he  has  the  law- 
ful right  to  hliuit.  if  lie  exercisea  ilue  care 
in  the  process  and  manner  ol  handling  the 
explosive,  is  not  liable  for  an  injury  to  ad- 
jacent properly  caused  by  the  mere  dis- 
turbance of  the  earth  or  air,  if  no  sub- 
stance is  throu'n  upon  the  premises  so  as 
to  constitute  a  physical  invasion  of  it.  In 
New  York  {Benntr  v.  Atlantic  Dredging 
Co.  134  N.  Y.  1511,  17  L.  R.  A.  220,  31  N. 
E.  328)  and  Massachusetts  {Murphy  v. 
Loaell,  128  Mass.  396,  35  Am.  Rep.  381] 
the  rule  was  announced  that  in  the  con- 
struction of  public  works,  as  by  the  fun- 
eral government  or  by  cities,  the  contract- 
ors with  governinent  or  the  municipal  au- 
thorities could  not  be  held  liable  for  the 
vihrations  caused  by  explosions,  in  the  ab- 
sence of  prouf  of  want  of  care  in  the  per- 
formance of  the  work.  But  a  different  rule 
obtains  in  other  jurisdictions.  In  C'ali- 
fornio  the  opposing  doctrine  was  stated  in 
Collon  V.  Onderdont,  60  Cal.  155,  55  Am. 
Kep.  556,  10  Pac.  395,  thus:  "The  faet 
that  the  defendant  used  quantities  of  gun- 
powder.—a  violent  and  dangerous  explo- 
sive— to  blast  out  rocks  upon  his  own  lot 
contiguous  to  another  person's,  situate  in  a 
large  city,  must  be  taken  as  an  unreason- 
able, unusual,  and  unnatural  use  of  liis  own 
property,  which  no  care  or  skill  in  so  doing 
can  excuse  him  from  being  responsible  to 
the  plaintiff  for  the  damages  he  actually 
did  to  her  dwelling  hoiixc.  as  the  natural 
and  proximate  result  of  hia  blasting.  For 
an  act  which  in  many  cases  is  in  itself  law- 
ful becomes  unlawful  when  by  it  damage 
has  accrued  to  the  property  of  another. 
And  it  w*ould  make  no  material  difference 
whether  that  damage,  resulting  proximately 
and  naturally  from  the  act  of  blasting  by 
the  defendant,  was  caused  by  rocks  thronn 
BgainH  Mrs.  Colton's  dwelling  house,  or  a 
concussion  of  the  air  around  it,  which  had 
either  damaged  or  entirely  destroyed  it. 
The  defendant  seems  by  his  contention  to 
claim  tliat  he  had  a  right  to  blast  roeka 
■with  gunpowder  on  his  own  lot  in  San  Fran- 
cisco, evea  if  he  had  shaken  Mrs.  Colton's 
house  to  ruins^  provided  he  used  care  and 
skill  in  BO  doing,  and  although  he  ought 
to  have  known  that  by  such  act,  which  was 
intrinsically  dangerous,  the  damage  would 
be  a  necessary,  probable,  or  natural  conse- 

Sucnce.  But  in  this  he  is  mistaken,"  The 
octrine  of  this  case  was  reaffirmed  by  the 
same  court  in  ilanro  v.  Pacific  Coast  Dredg- 
ing <f  Reclamation  Co.  84  Cal.  515,  24  Pac. 
303.  In  Bradford  Glycerine  Co.  v.  St. 
Mary't  Woolen  Mfg.  Co.  60  Ohio  Bt  660,  45 
L.  R.  A.  658,  54  N.  K.  528,  the  injury  result- 
ing from  an  explosive  was  by  concussion  or 
vibration;  i.  c,  consequential  injur)'.  The 
supreme  court  of  Ohio  said;  "Whei*e  the 
owner  of  a  stone  quarrj-,  by  blasting  with 
muipowder,  destroys  the  buildings  of  an  ad- 
joining landowner,  it  it  no  defense  to  show 
fi9  L.  R.  A. 


that  ordinary  care  was  exercised  in  tlw 
manner  in  which  the  quarry  was  worked." 
In  that  case  the  ground  of  lial)ility  invoke<l 
and  asserted  was  the  storing  of  nitroglyc- 
erin upon  the  defendant's  own  premises, 
and  the  court,  in  aDIrtning  a  liability  with- 
out regard  to  any  negligence  in  the  man- 
ner of  storing,  and  without  distinction  as 
to  direct  or  consequential  injury,  and  be- 
cause of  the  inherent  dangers  of  storing 
it  at  nil,  based  its  conclusions,  by  analogy, 
upon  the  rule  as  to  blasting  as  above  quoted. 
Mr.  Thompson,  in  his  Coinnientary  on  the 
Law  of  Negligence  (vol.  1,  i  764).  says  de- 
cisions can  be  collected  responding  to  three 
propositions;  (1)  If  by  an  explosion  dirt 
or  stones  are  thrown  upon  the  property  of 
the  adjoining  owner,  injuring  such  property, 
such  owner  may  recover  damages,  irrespect- 
ive of  the  question  of  negligence,  since  this, 
is  a  trespass  upon  his  property;  (2)  where 
the  work  of  blasting  is  done  in  a  situation 
where  it  is  necessarily  dangerous  to  the 
public,  as  in  a  thickly  settled  portion  of  • 
city,  damages  are  recoverable  without  proof 
of  negligence,  for  the  reason  that  in  siicli 
case  the  work  itself  is  so  inherently  danger- 
ous that  the  doing  of  it,  no  matter  how  care- 
fully, is  of  itself  negligence;    (3)    liabilily- 


ncgiigenlly  done. 

Though  the  law  as  to  the  liability  arising 
in  such  instances  does  not  seem  to  have 
been  harmoniously  dcflared  in  the  courts. 
of  the  dilTerent  states  to  which  we  have 
referred,  the  rule  in  this  jurisdiction  was 
indicated  by  this  court  in  the  case  of  Joliet 
V.  Hancood,  80  III.  110,  29  Am.  Rep.  17. 
In  that  case  it  appeared  that  it  was  neces- 
sary, in  the  construction  of  a  public  work, 
that  blastini;  of  rocks  should  l^  done  in  a. 
public  street  of  the  city.  The  contractor 
used  all  due  care,  skill,  and  caution  in  per- 
forming the  work  of  blasting.  A  stone  was, 
thro»-n  by  the  blast  against  a  building  of 
the  plaintitT,  and  injury  thereby  caused. 
.Tudgmciit  was  given  against  the  city,  and, 
in  altirmiiig.  we  said:  "In  this  esse  tho 
work  which  the  contractor  was  required  by 
the  city  to  do  was  intrinsically  dangeroua, 
however  carefully  or  skilfully  done.  The- 
rig^t  of  recovery  in  this  case  does  not  rest 
upon  a  charge  of  negligence  on  the  part  of 
the  contractor.  It  rests  upon  the  fact  that 
the  city  caused  work  to  be  done  which  waa 
intrinsically  dangeious,  the  natural,  though 
not  the  necessary,  consequence  of  which  wan, 
the  injuj-y  to  pJaintifTa  property.  In  such 
case  the  city  is  responeible."  It  is  true  that 
in  that  ca<%  there  was  an  actual  invasion 
of  the  properly  of  the  plaintiff,  the  explo- 
sion having  precipitated  a  rock  against  his 
building;  but  liabilih'  for  injuries  caused 
by  actual  invasion  of  the  property,  or  by 
the  concussion  or  vibration  of  the  earth  or 
air,  arc  within  the  doctrine  there  announced. 
If  one  who,  for  his  own  purposes  and  profit. 
undertakes  to  perform  a  work,  by  means  of 
explosives  inherently  dangerous  to  the  prop- 
erly of  another,  should  be  held  liable  for  an 
injury  occasioned  by  any  substance  cast  ly 


0,  Google 


PrrzUHONfl  &  CONNKLL  Co,  7.  BBAUN  &  FlTTS. 


4-,» 


n  the  property  of  sucli  otiier, 


for  equal  or  grentfr  damage  caused  by  the 
~  nisaion  o(  the  air  or  of  the  earth.  There 
o  ground  of  substantial  or  practical  dis- 
tion.  The  case  of  Bradford  Ohjccnne  Co. 
V.  St.  Mary's  Woolen  Mfg.  Co.  GO  Oliio  St. 
eon,  45  L.  R.  A.  058,  54  N.  E.  628,  may  be 
retarded  aa  authoiity  for  the  view  that  lia- 
bility in  such  casea  is  not  restricted  to  an 
actual  invasion  of  the  property,  but  dam- 
ages for  conaequentiaJ  injuries  may  be  re- 
covered. The  doctrine  of  the  charge  to  the 
Jury  we  think  correct. 

llie  instruction B  advised  the  Jury  to  adopt 
as  the  measure  of  damages  the  coat  of  re- 
pairing the  building  bo  that  it  would  be  in 
aa  good  condition  es  it  was  before  it  was 
dftmaged  by  the  explosions.  It  is  insisted 
the  proper  measure  of  damages  was  the  de- 
preciation in  value  of  the  property  resulting 


from  the  injuries.  ^Vc  think  the  c^'t-  of  iv- 
pairing  the  building  and  restoring  it  to  ita 
proper  condition  wait  the  true  measure  of  the 
damages.  It  was  so  held  in  Uide  v.  Tftom- 
horoiigk,  2  Car.  A  K.  250,  and  in  Bbriecc  v. 
Htokcs,  8  B.  Mon.  iaZ,  48  Am.  Dec.  401,  In 
which  cases  the  injuries  were  occasioned  by 
excavations  made  on  adjoining  lota  to  thosa 
on  which  the  buildinex  injured  were  situate. 
!tir,  Sutherland,  in  his  work  on  Damages 
(vol.  3,  9  1018),  says:  "And  that  valua- 
tion should  be  adopted  whi^h  will  be  most 
betieftcial  to  the  injiireil  party,  for  he  is 
entitled  to  the  benelit  of  the  premises  intuct, 
and  to  the  vaJue  of  any  part  separated.  The 
damages  for  injury  done  to  a  house  ore 
measured  by  the  coat  of  restoring  it  to  its 
previous  condition." 

The  judgment  is  a/firmed. 
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Duid  defeat  tbe  JurlRdlclloB 
lej-  are  not  ladlBpenaable. 


(IIT  Fed.  103.) 

1.  Tke  pstfRniOK  hy  a  atBle  ot  pqaltr 
larladlcdon  to  aDlIa  to  lel  snide  »ro- 
bKted  mlllB  will  permit  the  nmin  tens  nee 
of  such  suits  Id  Federal  courla  sitting  la  Bucb 
state,  which  acquire  lurledlctlon  throngb  di- 
verse cltlieashlp  of  the  parlies. 

S.  A  ilBte  cannot,  br  ItR  learlalatare, 
eonfrr  *  ■■ibafoutlBl  rlBhl  or  remedy 
In  the  war  of  a  suit  inter  (I'lrft'^,  upon  11H  own 
rltlzena,  that  will  not  be  BTnlluble  to  the  clM- 
lena  of  the  other  states :  nor  con  It.  by  any 
~     ~  such    right    or    remedy    Ihue 
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Foadltloas  of  citizenship  being 
■ach  that  ther  would  ottierwlse  be  enforce- 
able In  the  Fcdernl  courts. 
8.  jAlnder  of  eaoaea  of  aetlon  tor  net- 
llBK  nalde  ■  deed  nnd  »  will  does  not 
render  the  bill  niulllfarlous,  whers  both  srow 

4.    All   pnrtlea  to  ■  ■nit  seed  not  bave 

«n  Intereat  Id  every  matter  contained 
tberelD :  it  li  scmcleat  If  each  party  has  un 
Interest  In  some  material  matters  In  Ibu  suit. 
and  they  are  connected  with  the  othcra. 


I    the    I 


by  |«r, 


,  will 


vnlldltr  of  ■will  fo  1 

uhlle  the  question  of  fra 
~   a  dec-d  may  be  trie 


n  tbe 


by  t 


aside  both  Ini 

1.    One  of  twi 

nu  Indlapei 


a  by  one  bill  Id  equity. 

pnrtr  to  a  suit  by  tbe 
otbcr  to  aet  a  aide  conrcyanccs  and  a  will  ex- 
ecuted by  decedent  aa  having  been  procured 
by  fraud. 

XoTE, — At  to  right  of  clUaen  o£  oilier  stale  to 
bring  suits  In  a  slate  court  where  a  cttlxen  of 
that  state  may,  sec  caaea  In  note  to  LoiilaTllle 
Bafety  Vault  *  T.  Co.  v.  lAUlavIlle  £  K.  R.  Co. 
(Kj.)  14  L.  B.  A.  on  page  B83. 
BO  L.  R.  A. 


CMoy  a.  1002.) 

AITEAL  by  plaintiff  from  a  judgment  of 
the  tliTuit  Court  of  the  United  State* 
for  the  N'oL'thcrn  District  of  Illinois  in  favor 
of  defeiidnnts  in  a  suit  to  set  aside  a  will, 
fff.ri-serf. 

The  f.iclK  are  btaled  in  the  opinion. 

Argued  lieforc  Jenkins  and  (Irosscup,  Cir- 
cuit Judges,  and  Hunn,  District  Judge, 

air.  F.  F.  Croaler  with  Mr.  8.  8.  Gres- 
orjr,  fur  appellant; 

Under  similar  statutes,  where  requisite  cit- 
izenship e.iists  the  l<'ederu1  courts  tike  juris- 
diction of  cases  falling  within  their  purview. 

Slotc  V.  ilcGlynn.  20  Cal.  234,  81  Am. 
Dee.  118;  Brode>ict'«  Will,  21  Wail.  603, 
Btib  nam.  Kirlm  v.  ilcGlynn,  22  L.  ed.  30»! 
Gainea  v.  Fupntcs,  02  V.  H.  21, 23  L.  ed.  528: 
Ellis  V.  Davin,  109  U.  8.  483,  27  L.  ed.  1006, 
3  Sup.  Ct.  Rep.  327 ;  Hydf  •:  Stone,  20  How. 
170,  15  L.  ed.  874;  Riohardson  v.  (Irecn,  » 
C.  C.  A.  505,  13  V.  8.  App.  488,  61  Fed.  423: 
Brndhead  v.  Hhovmakcr,  11  L.  R.  A.  HOT,  44 
Fed.  51S;  Scolt  v,  AVciy,  140  U.  S.  100,  3S 
L.  ed.  338,  11  Sup.  Ct.'  Rep.  712;  Vatfs  v. 
Allrii,  140  U.  S.  451,  3"  L.  ud.  804,  13  Sup. 
Ct.  Rep.  88.1,  1177. 

The  bill  i"  not  inultifarious. 

flrotrn  v.  Giiarniiler  Trust  Ji  K.  D.  Co.  128- 
U.  S.  40.S,  32  U  ed.  408,  9  Sup.  O,  Rep.  127 ; 
Gainrs  v.  I!hr,r.  2  How.  OIB.  042,  11  L.  ed. 
402,  411;  Sheldon  v.  Kenkiik  Xorlhern  Line 
racket  Co.  10  Biss,  470,  8  Fed.  789 ;  Von  .4uir; 
V.  Chicago  Tov  <6  Fancy  Ooods  Co.  09  Fed. 
44S;  Kc'llcy  v."  Iloillvkcr,  2D  C.  C.  A,  14,  50 
I',  S.  App.  3(!H,  «->  Fed.  53 ;  Barcut  v.  Gales,. 
32  C,  C.  A.  337,  III  U,  S,  App.  500,  80  Fed. 
783;  Klafford  Sal.  Bank  r.  Spragiie,  l» 
Blntelif.  S29,  8  V   '    '"" 


:b>  Google 


4as 


Vkited  Statu  Cibodit  Coubt  of  Appraia 


A  bill  u'ill  not  be  ditimiased  as  multifari- 
oua  because  ooiuplaiuant,  id  addition  to 
praf  ing  for  the  relief  appropriate  to  the  only 
«ause  of  action  supported  by  taetii  net  up  in 
the  bill,  hiis  also  naked  tor  other  relief  to 
wbieh  he  is  not  entitled. 

De  Sevfville  v.  Xetc  York  d  N.  R.  Co.  28 
C.  C.  A.  30a,  61  U.  S.  App.  371,  81  Fed.  10. 

Only  those  whose  interest  ia  directly  and 
injuriously  afTecied  by  the  suit  or  decree 
tberein  are  indispensable  parties. 

Fuyne  v.  Hook.  7  Wall.  427.  19  L,  ed.  2C0; 
West  V.  Kandatl,  2  Mason,  181,  Fed.  Caa. 
No.  17,424;  HatHilton  v.  Savannah,  F.  A  W. 
R.  Co.  49  Fed.  412;  UcArthur  v.  Hcott,  ll.t 
U.  S.  340,  26  L.  ed.  lOlS,  6  Sup.  Ct.  Kep. 
«52;  UcArthur  V.  Allen,  3  Fed.  3l3;Hceciv. 
Itetd,  31  Fed.  49;  Re  Storey,  120  III.  214, 
II  N.  U.  209. 

To  hear  a  bill  involving  the  content  of  a 
will  is  the  exercise  of  chancery  jurisdiction. 

Moyer  v.  Bicygarl,  125  111.  292,  17  N.  K 
4.10;  Ring  T.  jMulesi,  190  111.  620,  ISO  N.  E. 
881. 

Mettrs.  T.  A.  Morka  and  Ii«tt  Mmj^r, 
for  appellees  in  support  of  petition  for  re- 
hearing: 

The   Illinois  T^ws  of   1869   (Hurd's  Rev. 


iiuiet  tiUe  and  remove  clouds  to  cases  in 
which  either  the  complainant  is  in  posses- 
•ion  of  the  proiwrty,  or  the  property  ia  va- 
cant and  unoccupied. 

Gage  v.  Abbott,  69  111.  306;  Gage  v.  Cur- 
ti».  122  111.  520,  U  N.  E.  30;  Oage  v.  Oriffin. 
103  111.  41;  Gtoa  v.  Goodrich,  175  111.  20,  61 
N.  E.  043;  People  ex  rcl.  McDonald  v. 
White,  13U  III.  403,  22  N,  E.  390;  Wetherelt 
T.  Kberh;  123  III.  UOO,  14  N.  E.  076;  Hardin 
V.  Jones,  80  111.  313;  IfcJrfAHr  v.  Scott,  113 
U.  S.  340,  28  I.  ed.  lOIo,  5  Sup.  Ct.  Itep. 
«62;  De'ino*  v.  Meix:haiitf'  Mut.  Ini.  Co.  14 
Wall.  601,  20  L.  ed.  757;  Bieift  r.  Tyson, 
16  Pet.  I,  ID  I.,  ed.  8iI3;  Chicago,  M.  rf  SI. 
P.  R.  Co.  V.  UinncBola,  134  U.  S.  418.  33 
L.  ed.  070,  3  Inters.  Com.  Rep.  209,  10  Sup. 
Ct.  Kep.  402.  702;  Bergman  v.  Ely,  13  C,  C. 
A.  319,  21  U.  S,  App.  am,  m  Fed.  40j  Ab- 
dreic*  V.  Saiional  foundry  A  Pipe  Works. 
36  L.  It.  A.  130,  22  C.  C.  A.  110,  23  C.  C.  A. 
4S4,  46  U.  S.  App.  281,  019,  76  Fed.  166,  77 
Fed.  774;  O'Brien  v.  WKceloek,  37  C.  C.  A. 
309,  95  Fed.  883;  Huryeai  v.  Seligman,  107 
U.  8.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep.  10; 
note  to  Wilson  v.  Penin,  11  C.  C.  A.  77; 
note  to  Nilt  v.  Hita.  20  C.  C.  A.  557 ;  Beebe 
V.  Louinille,  X.  O.  rf  T.  B.  Co.  39  Fed.  481 ; 
frost  V.  BpHleg,  121  U.  S.  552,  30  L.  ed. 
1010,  7  Sup.  Ct.  Hep.  1129. 

The  bill  can  only  be  ref^rdcd  as  a  bill  to 
set  aside  a  will  under  the  Illinois  statute. 

People  M  rcl.  McDonald  v.  ^fhite,  130  III. 
493,  22  N.  E.  5i)0;  Keister  v.  Keittcr,  178 
III.  103,  S2  K.  E.  946. 

A  stranger  cannot  file  a  bill  to  contest  a 
-nill. 

Gaines  v.  Fue)tte«,  02  U.  S.  10,  23  L.  ed. 
524;  People  ex  rel.  McDmtali  v.  Vfhite,  130 
111.  493,  22  N.  E.  691) ;  Storrt  v.  St.  Luke's 
Hotvilat.  180  111.  303,  54  N.  E.  133. 
<&  L.  R.  A. 


ifcArthur  v.  Scott.  113  U.  S.  340,  28  J,~ 
ed.  1013,  6  Sup.  Ct.  Rep.  052. 

The  will,  being  an  entire  subject-matter. 
ivliich  no  party  can  claim  to  be  void  in  part 
onlv,  must  be  disposed  of  in  toto. 

Shields  v.  BaiTow,  17  How.  130,  13  L.  ed. 
158;  Kincheloe  V.  Kinehcloe,  11  Lei^h,  393; 
Rogers  v.  Thomas,  I  B.  Mon.  390;  Luther  v. 
Lather,  122  III.  658,  13  N.  £.  160;  Rigg  t. 
Milton,  13  III.  18,  54  Am.  Dec.  tlO;  Single- 
ton V.  Singleton,  8  B.  Mon.  340;  McArthur 
V.  HoQtt,  113  U.  S.  340.  28  L.  ed.  1015,  6  Sup. 
Ct.  Rep.  1(52;  Iteformed  Preshy.  Church  v. 
VrLvon,  35  Ohio  St.  038;  ll-ard  v.  Vickera, 
3  N.  C.  (2  Hayw.)  1B5;  DoKcr  v.  Church, 
21  W.  Va.  23;  Broini  t.  Riggin,  04  111.  500. 

An  absent  legatee  is  an  indispensable 
party. 

Vaneleave  v.  Beam,  2  Dana,  135;  Hall  v. 
Gilbert,  31  Wis.  601 ;  Re  Valentine,  03  Wis. 
45,  67  X.  W.  12;  Thompnon  v.  McDermott. 
in  Flft.  S32;  Eddie  v.  Parke.  31  Mo.  613; 
Reforvtrd  Presby.  Church  v.  fielton,  35 
Ohio  St.  (i3B;  ilcllackeii  v.  UcMaoken.  18  ■ 
Ala.  676;  22  Euc.  PI.  &.  Pr.  p.  1217;  Uorgan 
V.  Morgan,  2  Wheat.  290,  4  L.  ed.  242;  Boa 
V.  ^Yilson,  Q  Wall.  501,  sub  nam.  Hooey  v. 
WiUon,  19  L.  ed.  7U2;  Loumis  v.  Rosenthal. 
67  Fed.  3B9;  Qreeiie  v.  Hisson,  2  Curt.  C.  C. 
171,  Fed.  Gas.  N"o.  5,7fiB;  Re  Frazer,  18  Alb. 
L.  J.  353,  Fed.  Cas  No.  5,068;  Bradford  v. 
.kndrevs,  20  Ohio  St.  208,  5  Am.  Rep.  645; 
Mc.\rlhar  v.  Scott,  113  U.  8.  389,  28  L.  fd. 
1030,  5  Sup.  Ct.  Hep.  632;  Meete  v.  Keefe, 
10  Ohio,  362;  Mailojc  v.  Hinde,  12  Wheat. 
193,  0  L.  ed.  S90;  California  v.  Sotithem  P. 
Co.  137  U.  S.  229,  39  I.,  ed.  683,  15  Sup.  Ct. 
Rep.  591 ;  Keiiter  v.  Keislcr,  178  III.  103,  52 
N.  E.  U48. 

II  Crabb  is  beaten  here  he  must  give  up 
one  half  of  the  estate  to  the  absent  heir. 
He  is  bound  by  the  decree,  but  Helen  is  not. 

Eslopjiels  niuat  be  mutual. 

Deery  v.  Cray,  5  Wall.  795.  18  L.  ed.  653; 
Pint  -Vai.  Bank  v.  Sorthincstcm  Nat. 
Bank.  1,52  III.  200,  26  T^  R.  A.  289,  38  N. 
E.  73D:  1  Herman,  Estoppel.  2d  ed.  pp.  147, 
483;  2  Herman,  Estoppel,  2d  ed.  pp.  S34, 
348,  330. 

llie  plaintiff  can  toke  advanta^  of  a  lack 
of  jurisdiction,  and  that,  too,  after  he  has 
been  defeated  on  the  meiita. 

Capron  v.  Van  .Voorden.  2  Cranch,  120,  2 
L.  ed.  229;  Ured  Scott  v.  Sandford,  19  How. 
473,  15  L.  ed.  729;  Mansfield,  C.  &  L.  M.  R. 
Co.  V.  Sjcwi,  111  U.  S.  382,  28  L.  ed.  462,  4 
Sup.  Ct.  Rep.  510;  Mexican  Nat.  R.  Co.  v. 
Davidson,  137  U.  S.  208,  39  L.  ed.  fl72,  15 
Sup.  Ct.  Rep.  503. 

The  bill  is  multifarious. 

Kalker  v.  Poxcers,  104  U.  8.  245,  26  L.  ed. 
729;  Btnans  v.  Emans,  14  N.  J.  Eq.  114; 
Luther  V.  Luther,  122  III.  558,  13  N.  E.  166; 
Hollenbcck  v.  Cook,  130  III.  63,  64  N.  E.  154; 
KeUtcr  v.  A-ctg(er,  178  III.  103,  52  N.  K. 
940;  McAHhur  v.  Scoff,  113  U.  S.  340.  2a 
L.  ed.  1015,  5  Sup.  Ct  Rep.  052;  Coalter  y. 
Bryan, I  Graft.  I8;CoitnoIIy  v. Connolly, 32 
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GntL  657;  lombortj  t.  Cooper,  29  Onttt 
«1 ;  llartman  v.  5lrwiI:I«r,  82  Va.  225 ;  £irliir 
T.  Xirfty,  84  Va.  027.  6  8.  E.  539;  Ueart  v. 
Jfeon,  IS  Ohio  St  00;  Runyon  v.  Price,  16 
Ohio  St  I,  B6Am.  Dec.  459;  Orson  t.  Oreen, 
«  Ohio,  279;  Om  t.  Cow,  101  Mo.  leg,  13 
S.  W.  IDGS;  JAllg  T.  Tobbein,  103  Mo.  477, 
15  S.  W.  018. 

Tb«  Federal  jurisdiction,  being  dependeDt 
upon  ■  aUte  statute,  must  be  governed  en- 
tirelj  b7  that  statute. 

BMbe  V.  Louin>iUe,  N.  0.  it  T.  R.  Co.  39 
Fed.  481;  Chicago,  M.  d  Bt.  P.  R.  Go.  v. 
MiaHetota,  134  U.  B.  418,  33  L.  ed.  970,  3 
Intere.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Bergman  v.  Bly,  13  0.  C.  A.  310,  27  U. 
8.  App.  660,  66  Fed.  40;  Andreit^  t.  tla- 
tUmtil  Foundry  d  Pipe  Works,  38  L.  R.  A. 
139,  22  C.  C.  A.  110,  23  G.  C.  A.  454,  43  U. 
8.  App.  281,  019,  70  Fed.  100,  77  Fed.  774: 
O'Brien  v.  IVAeeJoo*,  37  C.  0.  A,  309,  B5 
Fed.  883. 

Bmbh,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

Ttiiti  was  a  suit  in  equity,  brought  b;  the 
appellant,  a  citizen  of  Michi^n,  against  the 
•.ppcllees,  citizens  of  Illinois,  to  set  aside 
the  will  of  one  Ellen  Williams,  a  sister  of 
the  appellant,  for  fraud  and  undue  influence, 
and  also  to  wt  aside  and  cancel  a  deed  of 
certain  real  estate  situate  in  the  city  of  Chi- 
cago, made  by  Elleo  Williams  to  the  appel- 
lee Christopher  C.  Crahb,  on  the  like  grounds 
of  fraud  and  undue  influence,  and  have  him 
«har^d  nith  a  trust  in  relation  to  the  rest 
«atate  alleged  to  be  held  under  the  will  and 
4eed.  There  is  other  incidental  relief 
prayed  for  in  the  bill,  as  the  appointment 
of  a  receiver,  but  these  are  the  grounds  of 
the  action  and  the  principal  relief  sought, 
the  purpose  of  the  suit  being  to  recover  from 
Crahb  a  one-half  interest  in  the  real  estate 
so  held  by  him,  and  to  set  aside  aa  a  cloud 
upon  the  complainant's  title  the  will  and 
deed  alleged  to  have  been  obtained  by  fraud. 
The  allegations  of  the  bill  are.  in  substance, 
as  follows:  That  on  September  2,  ISBS,  at 
tile  city  of  Chicago,  Ellen  Williams  died, 
unmarried  and  without  issue,  leaving  as  her 
sole  heirs  at  law  her  brother,  the  complain- 
ant, John  Jay  Harvey  Williams,  and  her  sis- 
ter, Helen  Alexander;  that  at  the  time  of 
her  death  she  was  sciiied  in  fee  of  certain  de- 
-scribed  real  estate,  situate  in  Chicago,  of 
much  value;  that  for  some  time  prior  to  her 
death  the  loud  was  held  by  the  Chicago  A 
South  Side  Rapid  Transit  Company  under  a 
lease  purporting  to  have  been  executed  by 
Elleo  \Viriiair>B  on  June  15,  1802.  and  Uiat 
lots  and  parcels  of  land  were  still  in  poases- 
HOn  of  the  South  Side  Elevated  Railroad 
Company  under  a  lease  dated Octoberl. 1897, 
executed  by  the  defendant  Christopher  0. 
Crabb.whoclaiiiia  to  hold  the  premises  under 
the  will  of  Ellen  Williams  and  under  a 
ranty  deed  executed  to  him  by  Ellen 
liams,  llie  company  paying  therefor  an 
nual  rent  of  $a.lGd;  that  at  the  time  ol 
death  Ellen  Williams  was  also  seised  ii 
of  certain  other  lands  in  Chicago,  notv  ( 
pied  and  Id  possession  of  a  person  Imown 
JIS  L.  R.  A. 
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and  styled  as  "Nellie  Tuttte,"  under  a  lease 
to  her  by  defendant  Crabb,  who  claims  title 
to  the  land  by  virtue  of  the  laat  will  and 
testament  of  Ellen  Williams;  that  on  Janu- 
ary a,  1804,  a  deed  by  Ellen  Williams,  dated 
on  December  13.  1393.  was  filed  of  record  in 
the  recorder's  office  of  Cook  county,  purport- 
ing to  convey  such  lands  in  fee  to  defendant 
Crabb.  The  bill  further  charges  that  al- 
though the  title  to  the  Isjids  appears  of  rec- 
ord in  the  defendant  Crabb,  the  purchase 
price  thereof  was  paid  by  bim  out  of  the 
funds  of  Ellen  Williams,  and  on  her  behalf 
and  by  ber  direction,  and  that  the  title 
thereto  was  held  in  trust  by  Crabb  for  Ellen 
fVilliams,  as  he,  the  said  Cnihb,  had  ad- 
mitted to  divers  persons;  that  a  house,  cost- 
ing 3e5,000,  was  built  by  Crabb  upon  the 
premises,  and  paid  for  out  of  the  funds  of 
Ellen  Williams,  and  that  he  held  the  lands 
in  trust  for  the  use  and  benefit  of  Ellen  Wil- 
liams, upon  a  mere  nMn^  k^l  title  with- 
out equity;  that  after  the  death  of  Ellen 
Williams,  Crabb  seized,  and  still  holds  pos- 
session and  enjoys,  the  rents  and  profits  of 
the  said  premises;  that  the  will  of  Ellen 
Williams,  under  which  defendant  Crabb 
claims  to  hold  the  land,  dated  on  May  19, 
189G,  was  on  September  10.  1890.  admitted 
to  probate  before  the  probate  court  of  Cook 
countv,  Illinois,  and  admitted  to  recnrd  as 
the  last  wilt  and  UsUment  of  Ellen  Wil- 
liams, and  letters  testamentary  issued  there- 
on to  Crabb,  as  the  executor,  without  bonds, 
as  directed  in  the  will.  The  will  is  set  out 
verbatim  in  the  bill,  the  effect  of  which  is 
to  devise  all  of  the  testatrix's  estate,  real 
and  personal,  to  Christopher  C.  Crabb.  and 
to  appoint  him  her  sole  executor,  with  re- 
quest that  he  be  not  required  to  give  any 
bond  or  security  as  executor.  That  on  the 
17th  day  of  Auj^ust,  18Q(I,  there  was  filed  in 
the  recorder's  office  of  Cook  county  a  war- 
ranty deed  by  F.llen  Williams,  dated  on  May 


id  No.  2131  Dearborn  street,  in  Chicago. 
Illinois,  setting  out  the  deed  and  description 
of  the  land  in  full.  The  bill  further  charges 
that  the  writing  purporting  to  be  the  last 
will  and  UsUnicnt  of  Ellen  Williams  was 
not  such ;  that  she  was  not  aware  of  the  con- 
tents, but  that  the  same  was  procured  by  the 
fraud  of  the  defendant  Crabb,  and  shr.uld  be 
set  aside  and  annulled;  that  prior  to  the 
making  of  the  will  Ciabb  was.  and  for  many 
years  had  been,  the  attorney  in  fact  and  con- 
fidential agent  and  adviser  of  Ellea  Wil- 
liams, anil  tlie  manaper  of  her  business  af- 
fnirs,  and  wns  intrusted  with  the  eare  and 
custody  of  her  pro]>erty;  r.nd  that  he,  start- 
infr  ns  her  agent  some  years  before,  in  small 
mutters,  gmdiially  assumed  and  took  upon 
himself  the  entire  control  of  her  business 
and  affairs,  and  was  so  trusted  and  acquired 
Biicli  inllncnce  oier  her  mind  that  she  was 
almist  entirely  excluded  from  any  partici- 
pntion  in  the  management  of  her  oirn  estate, 
and  was  almost  entirely  controlled  and  dom- 
inated in  the  conduct  of  her  estate  by  Crabb, 
who,  having  such  control,  retained  uid  in- 
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fiLruttrd  his  ov*  »f4ii,".tor  to  ili-aw  up  the 
will,  diiwcting  him  lo  iiwi'— Wk-'-lf  (Oabb} 
the  bote  executvr,  without  bonds,  and  to  vist 
iie.T  entire  ebtate  in  him  iijion  hpr  dmth. 
tiimilur  atleji^ationa  nre  made  in  ref^rd  to 
the  prociirenicnt  ol  (lie  deed  to  Cnibb,  that 
it  wfts  obtained  from  Ellen  Williiiins  by  the 
same  fraud  and  undue  influence.  Then  fol- 
low alleications  to  the  cfTect  that  early  in 
hcT  life  I^llen  Willinms,  who  was  living  with 
her  parents  in  humlile  cireuiniitHiice!),  had 
bc-cn  led  aatniy  by  one  much  above  her  nta- 
lion,  lett  her  hunip,  and  led  an  immoral  life, 
and  for  many  years  conducted,  under  the 
uanie  of  "Lizzie  Allen,"  a  bouse  of  proatitu- 
lion  in  Chicago;  and  that  the  defendant 
Crabb,  then  a  clerk  in  a  dry  goods  store  in 
Chicago,  tecauic  acquainted  with  ber.  and 
fastened  hinuelf  upon  her  and  her  estate, 
and  became  a  parasite  in  suub  hou»e  of  pros- 
titution, managing  and  directing  it  for  her; 
that  Crabb,  for  many  years  beforu  her  death, 
professed  t4]  be  her  lover,  and  passed  much 
of  his  time  in  her  apartments;  that  while 
^o  pretending  and  deciving  Ellen  Willi' 
he  was  BUftiiinin:;  relations  with  n  person 
calling  herself  "t'rankie  Inland,"  who  now 
claime  to  be  bis  wife;  that  upon  Klleu  Wil- 
liams's death  Orabb  removed  her  from  her 
house  of  prostitution,  and  installed  therein 
«B  keeper  the  said  Frankie  T«land,  who  en- 
tci'ed  into  the  private  apartments  of  Kllcn 
Viltiamg,  and  conducted  the  house  of  pitisti- 
tution  for  the  benefit  of  the  defendant 
Crabb  for  some  nionths,  when  Orabb,  claim- 
ing to  own  the  same,  sold  all  the  furniture, 
Axtiiren,  etc.,  to  Nellie  Tuttte,  a  public  wo- 
man, for  a  large  sum  ol  money,  who  in  now 
conducting  the  business  under  contraH  with 
Crahb.  Whercfoi'c  the  complainant  asks 
that  an  issue  be  made  whether  the  writing 
so  admitted  to  probate  be  the  last  will  and 
lc:>tament  of  Ellen  Williams  or  not,  and  that 
tho  said  warranty  deeil  to  Crabb  be  declared 
null  and  void,  and  set  aside,  and  that  an 
undivided  one-half  of  the  premises  be  de- 
clared to  wet  in  eomplainnnt  in  fee  simple. 
The  defendants  Christonhcr  C.  Crabb  nnd 
l''rankie  Iceland  appeareii.  and  filed  their  dc- 
inurrcr  to  the  amended  bill,  the  prinei])al 
grounds  insisted  upon  being:  (1)  That  the 
bill  was  niHllifdriuU!>  in  seeking  lo  net  aside 
H  will  aud  a  deed  and  to  declare  a  trust,  and 
asking  for  a  partition  of  the  pi-oiiprt.v;  (21 
that  Helen  Alexander,  the  siatei'  of  coni' 
plainaut,  and  bis  coheir,  was  an  indispensa- 
ble party  to  Ihc  bill,  and  alleged  in  the  bill 
to  be  a  citiren  nnd  resident  of  the  state  of 
Illinois;  (3)  that  the  Federal  court  was 
without  jurisdiction  of  the  case  inade  by  the 
bill.  The  court  below  suataiiied  the  demur- 
rer, and  dismissed  the  bill,  upon  what 
ground  does  not  clearly  appear,  no  opinion 
being  filed. 

It  is  claimed  by  appellant's  counsel  that 
all  of  the  grounds  of  the  demurrer  except 
the  one  of  multifariousness  were  overruled 
hf  the  court,  but  the  decree  shows  that  the 
bill  was  dismissed  for  want  of  equity.  That 
in  this  case  must  mean  for  want  of  jurisdic- 
tion, as  upon  the  merits  of  the  allegations 
no  queatjon  baa  or  eould  be  wade  against  the 
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sufliciency  of  the  bill  to  make  a  ease  fur 
setting  aside  both  the  will  and  the  deed. 
And,  granting  the  want  of  jurisdiction  tn 
set  aside  the  will  for  fraud,  it  is  clear  that 
the  court  would  have  jurisdiction  to  set 
aside  the  deed.  The  bill  shows  an  equitable 
case  for  setting  aside  the  deed  for  fraud, 
and,  if  within  the  juri^dii^tion  of  tho  court, 
the  complainant  should  not  be  dismissed  out 
of  court  becauBc'a  greater  measure  of  relief 
is  demanded  than  he  is  entitled  to,  unless 
there  have  been  joined  irreconcilable  and  in- 
consistent causes  of  action.  In  the  original 
bill  Helen  Alexander  was  joined  as  one  of 
the  defendants,  the  same  demurrer  being  put 
in ;  but  being  a  citizen,  as  was  alleged  and  is 
conceded,  of  the  state  in  which  the  suit  i» 
brought  and  where  the  defendants  reside,  it 
was  thought  that  the  court  would  not  have 
jurisdiction  of  the  suit,  for  want  of  proper 
diverse  citizenship  of  all  the  parties,  and 
therefore  the  complainant  amended  his  bill, 
omitting  his  sister  as  a  defendant,  and  not 
joining  her  as  a  complainant.  The  princi- 
pal question  argued  in  this  court  was  th» 
one  of  jurisdiction,  it  being  ur^d  with  ear- 
nestness and  force  that,  the  case  involving' 
the  setting  aside  of  a  will  already  allowed 
and  admitted  to  probate  by  the  probate  court 
of  Cook  county,  the  United  SUtes  circuit 
court  has  not  jurisdiction  of  the  case  for  thi; 
purpose  of  setting  it  aside.  It  is,  no  doubt, 
well  settled  by  authority,  both  in  this  coun- 
try and  in  England,  that,  under  the  general 
powers  of  a  court  of  chancery  in  England,  or 
a  court  of  equity  in  this  country,  a  bill  U* 
set  aside  a  will  for  fr<iud  cannot  be  enter- 
tained, except  under  special  circumstances. 
This  is  because  the  proof  and  allowance  of 
wills  has  always  properly  belonged,  formerly 
in  England  to  the  ecclesiastical  courts,  and 
in  tliis  country  to  the  courts  of  probate,  or 
to  the  courts  especially  empowered  by  tho 
statutes  of  the  states  to  pass  upon  the  proof 
and  allowance  of  wills.  But  these  adjudi- 
cations go  not  upon  any  ground  connected 
especially  with  a  want  of  jurisdiction  in  the 
Federal  courts,  but  upon  the  inore  general 
ground  thot  they  are  not  cases  eitlierof  com- 
mon law  or  general  equity  jurisdiction,  but 
belong  es|>ecially  to  the  ecclesiastical  and 
probate  courts,  which  have  always  exercised 
jurisdictiop  over  tliis  class  of  cases.  It  haa 
not  been  made  a  question  of  the  jurisdiction 
of  any  particular  court,  but  one  of  jurisdic- 
tion in  equity.  But  in  those  states  where 
equity  jurisdiction  is  extended  by  the  legis- 
lature over  ca^cs  to  set  aside  wills  after  pro- 
bate for  fraud,  there  would  seem  to  be  no 
good  reason  why  the  jurisdiction  of  the  Fed- 
lal  court,  the  requisite  citizenship  existing, 
hould  not  be  concurrent  with  that  of  the- 
state  courts,  as  in  other  cn.scs.  The  juiis- 
diction  of  the  Federal  court  has  never  been 
denied  on  the  ground  that  the  courts  were 
Federal  courts,  but  on  the  ground  that  this 
class  of  cases  are  not  the  subject  of  legal  or 
eqivitable  jurisdiction,  and  so  was  denied 
equally  to  the  stale  and  to  the  Federal 
courts.  If  the  state  coui-ts  of  general  equi- 
table jurisdielion  may,  under  the  law,  en- 
tei'tain  tlie^  cases  by  suit  originally  brought 
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tlwrp,  aod  not  eoming  up  on  appeal  from  the 
probate  court  so  as  to  form  part  and  parcel 
■•f  tlie  probate  proceedings  for  tlie  probata 
of  wills,  it  is  dilijcult  to  see  why  the  Federal 
■conrts  ^ould  not  ent«rUin  a  concurrent  Ju- 
rlsdirlion  when  the  requisite  diverse  eitizen- 
nhip  exisU.  Othevnine  this  class  of  liti- 
l^nts  would  not  be  placed  upon  the  same 
footing;  as  litigants  m  otlicr  rases,  wliere 
the  jurisdiction  of  tJic  cotirt  is  conceded. 
These  ciiaes  seem  to  come  fuirly  within  the 
l^rovision  of  tlie  jurisdiction  act  of  1888,  giv- 
ing original  jurisdiction  in  ail  civil  cases  at 
law  and  in  equity  arising  iwtween  citizeu't 
of  different  states.  It  i*  well  settled  that 
rights  and  renie<lie«,  legal  or  equitable,  pro- 
vided by  the  ntatutes  of  the  statos  to  be  pur- 
sued in  the  state  courli.  mny  bo  enforced 
and  aduinistcred  in  the  Federal  crourts,  and 
that  the  terms  "law"  and  "equity,"  as  used 
in  the  Con.stitution,  although  intended  to 
marie  a  distinction  between  the  two  M'stem* 
of  jurisprudence  as  known  and  practised  at 
the  time  of  its  adoption,  do  not  restrict  the 
jurisdiction  conferred  by  it  to  tlie  very 
rights  and  remedies  tlien  recognized  and  em- 
ployed, but  embrace,  as  well,  not  only  rights 
newly  created  by  the  statutes  of  the  states, 
but  new  forms  of  remedies,  to  be  adminis- 
tered-in  the  courts  of  the  Uniteil  States  ae- 
eording  to  the  nature  of  the  case.  A  state 
itannot.  by  its  legislature,  coitfer  a  substan- 
tive riglit  or  remedy  in  the  way  of  a  suit 
inrei'  paries,  upon  its  own  citizcni^  that  will 
not  be  available  to  the  citizens  of  the  other 
ftates;  nor  can  it,  by  any  device,  restrict 
fluch  right  or  rctnedy  thus  made  available, 
to  enforeement  in  its  own  eourt.t,  the  condi- 
tions of  citizenship  being  such  that  they 
would  otherwise  be  enforceable  in  the  Fed- 
eral courts.  By  any  other  view  it  would  be 
in  the  poiver  of  a  state  by  legislation  to  de- 
prive cttir^ns  of  other  states  either  of  the 
new  right  or  remedy  given  by  the  state  stat- 
ute or  of  the  forum  granted  by  the  Federal 
t.'onstitution  and  laws.  The  citizen  of  an- 
nthor  state  cannot  be  compelled  to  make  sucli 
election,  or  to  acce]>t  a  remedy  upon  condi- 
tion tliat  he  forego  the  constitutional  forum 
to  which  he  would  otiterwise  be  entitled. 
(.'hiVuju  if  A'.  W.  R.  Co.  v.  Wkillou.  13 
Wall.  270,  20  L,  ed.  571;  E*  parte  Boyd, 
103  U.  tj.  047,  2(!  L.  ed.  1200;  UUaiMippl  lE 
R.  Rii'tr  Boom  Co.  v.  rattcrsou.  08  U.  8. 
40(t,  2o  L.  ed.  207;  Bigetoic  v.  Mckmon,  SO 
L.  R.  A.  33U,  17  C.  C.  A.  I,  34  U,  S,  App, 
261,  70  Fed.  J13;  Darragh  v.  Wctler  Mfg. 
Vo.  23  C.  C.  A.  009,  49  U.'  S.  App.  1,  78  Fed. 
T.  And  ia  Payne  v.  Hook.  7  Wall.  425,  IB 
L.  ed.  200,  it  was  decided  that  the  jurisdic- 
tion of  tlio  circuit  court  of  the  United 
>>tates,  in  a  case  for  equitable  relief,  was 
not  c-fctuded  because,  by  the  laws  of  the 
tttate,  the  matter  was  within  tlie  exclusive 
jurisdiction  of  its  probate  courts;  but,  as  in 
all  other  cases  of  conflict  between  jurisdic- 
tions of  independent  and  concurrent  author- 
ity, that  which  has  first  acquired  possession 
-of  tlie  res  which  ia  the  subject  of  the  liti<^- 
tion  is  entitled  to  administer  it.  WiHiams 
V,  Beiiolkt.  8  IIow.  107,  12  L.  ed.  1007; 
flint  of  yViinfssee  v.  Horn,  17  How.  l«0,  U 
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L.  ed.  70;  I'onlc^  v.  Latcnder,  21  Woll.  276, 
22  L.  ed.  530;  Tai/lor  v.  Cairgl,  20  How. 
583,  IS  Ij.  ed.  102S;  Fceeiiian  v.  Hoice,  24 
How.  454,  1(1  L.  ed.  7u0;  Hook  v.  Payrtc,  14 
M'all.  255,  20  L.  ed.  8811. 

Section  7  of  <diapter  148  of  the  Itevised 
Statutes  of  Illinois,  so  far  as  is  important 
to  the  consideration  of  this  case,  is  as  fol- 
lows: "Provided,  however,  that  if  any  per- 
son interested  shall,  within  two  (2)  years 
ntlcr  the  probate  of  any  such  will,  testa- 
ment, or  codicil  in  the  county  coui't,  as 
aforesaid,  appear,  and  by  his  or  her  bill  in 
chancery  contest  the  validity  of  the  sninc, 
an  issue  at  law  shall  be  made  up.  whether 
the  writing  produced  be  the  will  of  the  tes- 
tator or  testatrix  or  not,  which  shall  be  tried 
by  a  jury  in  the  circuit  court  of  the  county 
wlierein  such  will,  testament,  or  codicil  shall 
have  been  proven  and  recorded  as  aforesaid, 
according  to  the  practice  in  couits  of  chan- 
cery in  similar  cases;  but  if  no  such  person 
shall  appear  within  the  time  aforesaid,  the 
probate  as  aforesaid  shall  he  forever  bind- 
ing and  conclusive  on  all  of  tlie  parties  con- 
cerned, saving  to  infants  or  [and  per^ns] 
noil  eotupot  mentU,  the  like  period  after  the 
removal  of  Uicir  respective  disabilities.  And 
in  all  such  trials  by  jury,  as  aforesaid,  the 
certiflcnte  of  the  oath  of  the  witnesses  at 
the  time  of  the  first  probate  shall  be  ad- 
mitted as  evidence,  and  to  have  such  weight 
as  the  jury  shall  think  it  may  deserve." 

It  is  peculiarly  within  the  province  of 
eouits  of  equity  to  set  aside  deeds  of  con- 
i-eyancc  for  fruud,  and  this  statute  in  ex- 
pret'S  terms  confers  a  like  power  upon  the 
ftate  courts  of  general  chancery  jurisdic- 
tion in  regard  to  probated  wills.  Nt  doubt 
has  been  ralM^d  in  regard  to  the  pon'cr  and 
juri-idictinn  of  the  proper  state  court  of  gen- 
eral equity  jurisdiction  to  entertain  such  a 
suit  an  this  to  set  aside  a  will  in  the  proper 
case.  If  the  courts  of  equity  of  the  state 
can  do  it,  there  is  no  reason  to  deny  concur- 
rent jurisdiction  to  the  Federal  courts  as 
between  citizens  of  dilTercnt  states.  The 
question  is  of  impoi-tance,  and,  the  authori- 
ties on  the  subject  being  not  uniform,  we 
have  given  it  careful  consideration.  We 
think,  both  upon  principle  and  the  weight 
of  authority,  the  jurisdiction  should  not  be 
withheld.  So  far  as  the  Supreme  Court  has 
spoken  upon  the  subject,  if  it  cannot  be  said 
to  be  fairly  adjudieoted,  it  has  clearly  been 
in  favor  of  the  jurisdiction.  Thnt  court 
said,  ill  Gaines  v.  Fwiiles,  (12  U.  S.  10,  2:i 
L.  ed.  524,  Judge  Field  rendering  the  opin- 
ion: "In  the  case  of  Bro-Jt  nefc's  IViH,  21 
Wall.  503,  sub  «o»i.  Kiel'ij  v.  McGlynn,  2-i 
L.  ed.  5ni>,  the  doctrine  is  npprovcd,  which 
is  established  both  in  K^gland  and  in  thin 
country,  that  by  the  general  JLirisdiction  o* 
court.1  of  equity,  indc|>cndent  of  statutes,  n 
bill  will  not  lie  to  set  aside  a  will  or  its  pro- 
hate;  and,  whatever  the  cause  of  the  estiili- 
lishment  of  this  doctrine  originally,  theiv 
is  ample  reason  for  its  mnintenanec  in  thi.-i 
country  from  the  full  jurisdiction  a 
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JuriEdiHioB  maj  Im  vested  in  the  st«te 
courts  of  equity  by  statute  it  there  recog- 
nized, and  that,  when  bo  vested,  the  Federal 
courts.  Bitting  in  the  stafes  where  such  stat- 
vAen  exist,  will  bIbo  entertain  coinnirrent  ju- 
risdiction in  a  case  between  proper  partiea. 
There  are,  it  is  true,  in  several  deciajona  of 
this  court,  expressions  of  opinion  that  the 
Federal  courts  have  no  probate  jurisdiction, 
referring  particularly  to  the  establishment 
of  wills;  and  Biidl  is  undoubtedly  the  case 
under  the  existing  legislation  of  Congress. 
The  reason  lies  in  the  nature  of  the  proceed- 
ing to  probate  a  will  aa  one  in  rem,  which 
doea  not  necessarily  involve  any  controversy 
between  parties;  indeed,  in  the  majority  of 
instances  no  audi  controversy  exists.  In  its 
initiation  all  peraona  are  cited  to  appear, 
whether  of  the  Btate  where  the  will  is  offered 
or  of  other  etatea.  From  its  nature,  and 
from  the  want  of  parlies,  or  the  fact  that  all 
the  world  are  parties,  tlie  proceeding  is  not 
within  the  designation  of  cases  at  law  or  in 
eauity  between  parties  of  different  atates,  of 
which  the  Federal  courts  have  concurrent 
Jurisdiction  with  the  state  courts  under  the 
judiciary  act;  but  whenever  a  controversy 
in  a  auit  between  such  parties  arises  respect- 
ing the  validity  or  construction  of  a  will  or 
the  enforcement  of  a  decree  admitting  it  to 

f rebate,  thee*  is  no  moi-e  reason  why  the 
Meral  courts  should  not  take  jurisdietion 
of  the  case  than  there  is  that  they  should 
not  take  juriadietion  of  any  other  contro- 
versy between  the  parties." 

Again,  the  court  says  in  tile  same  opin- 
ion: "The  suit  in  the  parish  court  ia  not  a 
proceeding  to  establish  a  will,  but  to  annul 
it  as  a  muniment  of  title,  and  to  limit  the 
operation  of  the  decree  admitting  it  to  pro- 
tmte.  It  is,  in  all  essential  particulars,  a 
auit  for  eouitable  relief, — to  cancel  an  in- 
atrument  alleged  to  be  void,  and  to  restrain 
the  enforcement  of  a  decree  alleged  to  have 
been  obtained  upon  false  and  inaufflcient 
testimony," 

In  Ellis  V,  Davis,  lOB  U.  8.  486,  27  L.  ed. 
lOOH,  3  :^up.  Ct.  Kep.  327,  it  waa  held  that 
"circuit  courts,  as  courts  of  equity,  have  no 
general  juri^ujiction  for  annulling  or  olTlrm- 
ing  the  probate  of  a  will.  .  .  .  Jurisdic- 
tion aa  to  wills,  and  their  probate  aa  sucb,  is 
neither  included  in  nor  excepted  out  of  the 
grant  of  judicial  power  to  ttie  courts  of  the 
United  States.  So  far  as  it  is  ex  parte,  and 
merely  administrative,  it  is  not  conferred; 
and  it  cannot  be  exercised  by  them  at  all, 
until  in  a  case  at  law  or  in  equity  its  exer- 
cise becomes  necessary  to  settle  a  contro- 
versy of  which  a  court  of  the  United  States 
may  take  cognizance  by  reason  of  the  citizen- 
ship of  the  parties." 

llie  same  principle  seems  also  to  hare 
been  conceded  in  Broderick'g  Wilt,  21  Wall. 
609,  sub  nam.  Kieley  v.  McGlynn,  22  L.  ed. 
002,  where  the  Supreme  Court,  speaking 
through  Mr,  Justice  Bradley,  says:  "The 
statute  of  1802  has  been  referred  to,  whicii 
gives  to  the  district  courts  of  California 
power  to  set  aside  a  will  obtained  by  fraud 
or  undue  influence  or  a  forged  will,  and  any 
probate  obtained  by  fraud,  concealment,  or 
&9  L.  B.  A. 


perjury.  WliiUt  it  is-  true  that  alteratiom 
in  the  juriadictinn  of  the  atate  courta  cannot 
affect  the  equitable  jurisdiction  of  the  cir- 
cuit courts  of  the  United  States  ao  long  as. 
the  eouitable  rights  themselves  remain,  yet 
an  enlar^ment  of  equitable  rights  may  be- 
administered  by  the  circuit  courts,  aa  well 
as  by  the  courts  of  the  Bta(«.  And  this  is 
probably  a  caw  in  which  an  enlargement  of 
equitable  rights  is  effected,  although  pre- 
sented in  the  form  of  a  remedial  proceeding. 
Indeed,  much  of  equitable  jurisdiction  con- 
sists of  better  and  more  effective  remedies 
for  attaining  the  rights  of  partiea.  But  the- 
statute  referred  to  cannot  affect  this  suit., 
inasmuch  as  the  statute  of  limitationa  would 
atilt  apply  in  full  force,  and  would  present 
a  perfect  bar  to  the  suit." 

In  Hicluirdson  v.  Green,  9  C.  C.  A.  505.  1^ 
U.  S.  Api>.  488.  61  Fed.  423,  this  question. 
under  a  similar  statute  of  Oregon,  came  di- 
rectly before  the  United  States  circuit  court 
of  appeals  of  the  ninth  circuit.  Very  much 
like  the  case  at  bar,  that  case  was  brDU(;ht 
to  cancel  a  certain  deed  purporting  to  havs 
been  made  by  Philanda  Terwilliger  to  her 
daUffhter,  and  also  to  cancel  a  will  devising 
to  the  daughter  certain  real  estate.  Tho 
circuit  court  had  overruled  a  demurrer  t* 
the  bill,  upon  which  a  decree  was  entered, 
which  was  affirmed  by  the  circuit  court  of 
appeals.  It  was  held  that  the  proceeding 
under  the  laws  of  Oregon  to  contest  the  va- 
lidity of  a  will  which  had  already  been  ad- 
mitted to  probate,  being  a  suit  between  par- 
ties, was  one  of  which  the  United  States 
court  may  take  jurisdiction,  when  tho 
amount  in  controveray  is  auRicient,  and  the 

yirties  are  citizens  of  different  states. 
udge  Knowles,  delivering  the  opinion  in 
chief,  aays:  "The  suit  for  contesting  a  wilt 
after  the  probating  of  the  same  in  Oregon 
is  undoubtedly  one  between  parties,  and 
binding  only  the  parties  thereto,  .  .  . 
Here  it  will  be  seen  tbat,  if  a  suit  ts  essen- 
tially a  auit  of  a  civil  nature  for  equitable 
relief,  and  it  is  customary  to  prosecute  the 
Baine  in  any  atate  court  where  the  action 
aroae,  whether  the  aame  is  a  county  court, 
or  a  probate  court,  or  a  district  or  circuit 
court,  tbe  proper  Federal  court  will  havn 
concurrent  jurisdiction  of  the  same  with 
such  atate  courta,  where  the  amount  ia  suf- 
ficient, and  the  parties  are  citizens  of  dif- 
ferent states,  as  prescribed  by  the  United 
States  statutes.  It  should  be  observed,  also, 
that  when  it  ia  cuatiHnary  for  such  stat« 
courts  to  hear  and  determine  auch  equitable 
suits,  a  United  States  court,  under  proper 
conditiona,  may  hear  them." 

And  Judge  McKenna,  in  his  concurring 
opinion  says:  "I  concur  in  the  reaaoning 
and  conclusion  of  my  associate  as  to  the  deed 
and  will,  and  think  both  are  forgeries.  I 
believe,  also,  that  the  authorities  cited  by 
him  establish  that  courtp  of  equity,  by  vir- 
tue of  their  general  authority  to  enforce 
equitable  righto  and  remedies,  have  no  power 
to  avoid  a  will,  or  to  set  aside  ita  probate  on 
the  ground  of  fraud,  mistake,  or  forgery; 
this  being  within  the  exclusive  jurisdiction 
of  courts  of  probate.    But  where  such  a  rtm- 
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tdj  is  given  to  a  state  court  by  an  action 
inter  partes,  the  remedy  may  be  adopted  by 
the  Federal  cmirtB,  if  the  controreray  is  be- 
twevn  citizens  of  different  states." 

The  proper  diatiiiction  between  a  proceed- 
ing to  piobate  a  will  in  common  form,  and 
contesting  the  validity  in  a  court  of  equity 
after  being  probated,  is  properly  drawn  in 
Brodhead  v.  Bkoemaker,  II  t.  R.  A.  567,  44 
Fed.  518.  It  is  there  said:  "Under  {  2423 
of  the  Code  of  Cleorgia,  a  proceeding  to  pro- 
bate a  will  in  common  form  ia  a  probate  pro- 
ceeding pure  and  simple,  the  probate  and 
record  not  being  conclusive  upon  anyone  In- 
terealed  in  the  estate  adversely  to  the  will, 
and,  if  afterwards  act  aside,  not  protecting 
the  executor  in  any  of  hia  acts  further  than 
.  the  payment  of  the  debts  of  the  estate.  Un- 
der the  same  section,  and  H  2424  and  2427 
of  the  same  Code,  a  proceeding  to  probate  a 
will  in  Bolenui  form  is  a  proceeding  infer 
partes  to  establish  the  will  conclusively  and 
as  a  muniment  of  title;  and  when,  in  such 
a  proceeding,  the  heirs  at  law  are  brought 
in,  and  they  contest  the  validity  of  the  will 
and  the  capacity  of  the  testator,  an  issue 
or  controversy  is  formed  or  made  which  can 
be  classified  as  a  suit  at  law.  .  .  .  From 
the  statutes  cited,  and  the  record  of  the  case 
aa  made  up  to  the  time  of  removal,  it  ap- 
pears perfectly  clear  that  the  proceeding 
pending  in  the  superior  court  of  lloyd 
county,  Georgia,  taken  in  connection  with 
the  removal  statutes  of  the  United  States, 
was  a  suit  in  which  there  was  a  controversy 
removable  by  the  defendants  to  the  circuit 
court  of  the  United  States  for  the  northern 
district  of  Georgia  upon  compliance  with 
the  conditions  prescribed  in  said  removal 
statutes;  and  this,  within  the  rule  laid  down 
by  the  Supreme  Court  in  Qainea  v.  Fuentes, 
02  U.  S.  10,  23  I^  ed.  524;  Ellit  v.  Davii,  109 
U.  8.  485,  27  L.  ed.  1006,  3  Sup.  Ct.  Eep. 
327." 

In  EWby  v.  Chicago  cE  li.  W.  R.  Co.  108 
Fed.  651,  in  the  United  States  circuit  court 
for  the  southern  district  of  Iowa,  the  juris- 
diction is  conceded.  In  that  case  the  court 
■ays  (p.  556)  :  "Neither  by  an  original  ac- 
tion, nor  by  an  attempted  reniovnl  from  n 
state  court,  can  this  court  acquire  jurisdic- 
tion so  as  to  probate  a  will,  or  appoint  an 
administrator,  or  in  determining  the  valid- 
ity of  a  will  preliminary  to  the  appointment 
of  an  executor  or  administrator.  That  is 
clear.  And  it  is  equally  clear  that  this 
court  will  take  jurisdiction  to  contest  the 
sftlidity  of  a  will  already  admitted  to  pro- 
bate, if  a  ccntroveray  of  the  requisite 
amount  and  the  parties  citizens  of  diR'ereut 
slates,  etc." 

The  ca^e  of  Oakley  v.  Taylor,  04  Fed.  245, 
decided  by  the  district  judge  of  the  eastern 
district  of  Missouri,  is,  no  doubt,  an  author- 
ity for  the  appellees.  The  statute  in  that 
state  was  similar  to  that  in  Illinois,  except 
that  it  provided  (or  contesting  the  rejection 
as  well  as  the  allowance  of  a  will  by  the  pro- 
bate court.  The  court  in  that  case  declined 
ibe  jsriediction  becauee  it  was  doubtful,  and 
was  derivative,  and  not  original,  and  the 
statute,  not  in  isiin,  b^t  ia  ?"pct,  provided 
£U  L.  It.  A. 


for  appeal  from  a  probate  to  a  state  circuit 

Reed  v.  Bred,  31  Fed.  49,  is  cited  as  an 
authority  against  the  jurisdiction,  and  sucti 
it  may  be,  though,  according  to  the  opinion 
in  that  case,  by  Judge  Welker,  it  was  a  case 
of  attempted  removal  from  a  state  court  of 
proceedings  under  special  statutory  proceed- 
ings classed  with  special  remedies,  and 
which  make  the  common  pleas  court  of  that 
state  an  assistant  to  the  probate  court  in  the 
probate  of  wills  and  settlement  of  estatei. 
These  two  cases  seem  to  be  more  nearly  i& 
point  against  the  jurisdiction  than  any 
other  cases  cited. 

Copettind  v.  Bruning,  43  L-  R-  A.  68,  73 
Fed.  5,  is  also  relied  upon  as  an  authority 
for  appellees,  but  the  case  is  clearly  distin- 
guishable from  the  one  at  bar.  That  was  a 
cose  of  renioval,  and  the  ground  upon  which 
a  motion  to  remand  was  made  was  that  a 
proceeding  to  contest  the  validity  of  a  will 
which  has  not  been  admitted  to  probate  is 
not  a  suit  at  common  law  or  in  equity,  but 
is  a  proceeding  to  determine  whether  the 
will  is  valid,  and  entitled  to  probate;  and 
the  holding  of  the  court  was  that  the  Fed- 
ernl  courts  have  no  jurisdiction,  either  orig- 
inal or  upon  removal  from  a  state  court,  of 
a  suit  instituted  to  determine  the  validity 
of  a  will,  as  a  preliminary  step  in  determin- 
ing whetlier  its  probate  should  be  granted  or 

The  cases  of  Re  Cilley,  49  L.  R.  A.  Q2,  4ft 
C.  C.  A.  03fl,  58  Fed.  977.  and  Wahl  t. 
Fram,  40  C.  C.  A.  63S,  100  Fed.  680,  are  also 


at  bar  in  that  they  were  cases  to  establish 
the  original  probate  of  a  will.  Re  Cilteif  la 
a  strong  case  upon  the  points  decided,  and 
the  opinion  by  Aldrich,  J.,  concurred  in  by 
Judge  Colt,  is  able  and  exhaustive;  hut  so 
far  as  the  case  being  an  authority  against 
the  jurisdiction  in  a  case  like  the  one  at  bar, 
it  is  an  authority  the  other  way,  so  far  as 
the  opinion  of  the  court  could  be  an  author- 
ity upon  a  question  not  directly  involved  in 
the  case,— as  the  court  in  the  opinion  ex- 
pressly recognize  the  jurisdiction  of  the 
Federal  courts  in  a  case  like  this.  The 
court,  in  its  opinion,  says:  "The  petitioner 
places  great  stress  upon  n  cluss  of  casea  like 
aaines  v.  Fucntcs  and  Ellis  v.  Davia,  which 
put  in  issue  the  validity  of  wills.  An  exam- 
ination of  these  cases  will  disclose  that  they 
are  not  inconsistent  with  the  repeated  dec- 
larations of  the  Suprenie  Court  that  Federal 
couiis  ha^'e  no  jurisdiction  over  the  probata 
of  wills;  and  the  apparent  confusion  arises 
from  the  fact  that  the  cases  cither  camo 
from  the  territorial  courts,  or  from  states 
where,  by  statute,  courts  of  equity  hare  been 
clothed  with  jurisdiction  to  entertain  bills 
to  set  aside  wills  on  the  ground  of  fraud. 
Gainea  v.  Fventes,  92  U.  S.  10,  23  L.  ed.  524, 
was  a  direct  proceeding  to  annul  a  will  al- 
ready establi^ed,  based  upon  a  local  law 
vesting  the  ordinal^  courts  with  jurisdic- 
tion to  that  end.  Mr.  JusMce  Field,  in  sus- 
taining jurisdiction  in  that  case,  reaHiiTni 
the  doctrine  of  the  ease  of  Bro<fcricib'«  IVift, 
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thai  by  tlie  fn^npi-al  jurisilictian  of  courts 
of  cquily  aa  c»tabliR]icd  botli  in  Eiiplutid  and 
in  Uiia  country,  independent  of  tlie  BtRtiitea, 
ft  bill  will  not  lie  to  set  nHde  a  will  or  its 
probata.  'And,'  he  says  (p.  21,  L.  ed.  p. 
52S),  'whatever  tlie  oaiue  of  the  cntablish- 
ment  of  this  doctrine  orit;inally,  tliere  is  am- 
ple reaaon  for  its  maintetiftnce  in  this  couii- 
tiy  from  the  full  jurisdiution  ovec  the  aiib- 
ject  of  wills  vested  in  the  probate  courts, 
ttXid  the  i-cvinory  power  over  their  adjudica- 
tion b  in  tbo  ap|H<llate  rourti*.  Hut,'  lie 
Bays,  'that  such  jiiriMliclioti  may  be  vested 
in  the  state  courts  of  equity  by  statute  i» 
there  reeogr<4zed,  nnd  that,  wlicn  »o  vested, 
the  Federal  courts,  sittlnR  in  states  where 
such  statutes  exist,  will  also  entertain  con- 
current jurisdiction  in  a  case  between  proper 
parties,' — thus  distinctly  putting  the  deci- 
sion upon  the  local  law  conferring  equity 
jurisdiction,  and  disclaiming  that  jurisdic- 
tion exiala  over  probate  proceedings  coming 
from  a  state  where  courts  of  equity  are  not 
elothed  with  such  statutoi-y  power.  And  Bi- 
ll's V.  Davis,  100  U.  S.  48.i.  27  L.  ed.  100«, 
3  Sup.  Ct.  Rep.  327,  was  a  bill  In  equity  to 
recover  propei  ty,  and  to  set  aside  a  will  al- 
ready established.  Tlie  court,  in  its  opinion, 
expressly  distinguishes  the  csrc  tlien  under 
consideration  from  those  involving  proceed- 
ings to  establiiih  wills,  over  which  it  dis- 
elaimi  jurisdiction,  and  likewise  puts  the  de- 
cision sustaining  jurisdiction  to  administer 
relief  in  that  piirticiilar  case  uiion  the 
ground  that  the  law  obtaining  in  the  state 
authorized  suits  in  equity  to  annul  and  set 
aside  the  probate  of  a  will." 

The  case  of  Wahl  v.  tram,  40  G.  C,  A. 
«38,  100  Fed,  U80,  decided  by  the  circuit 
court  of  appeals  for  the  eigbtli  circuit,  is 
relied  upon  perhaps  moi-e  than  any  other  to 
fortify  the  position  taken  by  appellees 
against  the  jurisdiction.  Uut  that  ease  was 
decided  by  a  divided  court,  Sanboi-n,  J,,  de- 
livering a  vigorous  and  able  disircntiiig  opin- 
ion. As  we  understand  the  case,  it  was  cs- 
seiilially  one  for  the  prn>>ale  of  a  will,  and 
it  was  held  that  a  proceeding  for  the  probate 
of  a  will  is  not  a  suit  of  a  civil  nature  at 
law  or  in  cquitv,  within  the  meaning  of  the 
Federal  judiciary  art  of  IHSS.  The  law  pro- 
vided for  an  apijeal  to  thi;  circuit  cnuil  of 
the  state  as  a  putt  of  the  miichinery  for  the 
probate  of  a  wilt,  rihI  it  was  held  that  the 
proceeding  in  that  cuiiit  was  not  remov-ablu 
to  the  United  States  circuit  court  under  the 
act  of  C'ongrras.  The  di.Jlinctiou  seems  to 
have  been  taken  that  in  the  case  of  an  amiea! 
the  appeal  forms  a  p;iit  of  the  macliinery 
provided  by  the  state  law  for  tlie  prolrale 
of  wilts,  and,  unless  the  will  is  probated, 
the  United  States  court  cannot  have  juris- 
diction. 

In  view  of  tliese  exprp's  adjudications  of 
the  circuit  courts  and  ot  the  circuit  courts 
of  apiieal.  witti  so  many  recognitions  of  the 
jurisdiction  by  the  Kiiprenie  Court,  tliert^ 
would  seem  to  be  Httle  ground  for  doubt  of 
the  jurimliclion  of  the  Federal  courts  in 
such  a  cai^e;  and  we  have  no  hc-itiition  in 
holding  that  the  want  of  jurisdiction  ul- ^ 
leged  cannot  be  sustained. 
6S  L.  R.  A. 


The  other  gi-ounds  of  demurrer,  the  juris- 
diction being  conceded,  do  not  seem  fonni- 
dubte;  the  objection  for  multifariousness 
and  want  of  pailies  being  more  under  tlie 
control  of  the  court,  to  be  adjudged  and  ad- 
ministered so  as  to  best  preserve  the  rights 
of  the  parties  and  do  justice  to  all.  In  th? 
judgment  of  the  ixiurt  the  bill  is  not  multi- 
farious. It  may  be  said  that  two  causes  of 
action,  one  for  setting  aside  a  will  and  the 
other  for  setting  aside  a  deed,  are  joined; 
but,  if  so,  they  are  both  of  an  equitable  na- 
ture, and,  what  is  more,  both  grow  out  of  tlio 
same  transaction  and  subject-matter,  whicli 
is  the  fraud  and  gross  overreaching  alleged 
to  have  been  practised  by  Crabb  upon  the 
deceased,  Ellen  Williams.  These  two  causes 
for  equitable  relief,  growing,  as  they  do, 
out  of  the  same  circumstances  of  fraud  anil 
undue  influence,  may  properly  be  united  in 
the  same  bill.  They  will  naturally  depend 
upon  substantially  the  same  proofs  and  cir. 
cumstanccs.  and  nothing  would  lie  gained  by 
separate  suits.  It  is  difficult  to  believe  that 
the  interests  of  any  ot  the  defendants  can  bo 
jeoparded  by  uniting  the  two  causes  of  ac- 
tion, if  they  can  be  said  to  constitute  tivn 
causes.  It  is  very  true  that  tlie  interests 
of  all  the  defendants  are  not  identical,  but 
that  is  by  no  means  necessary,  Tliey  all 
have  an  interest,  however, — Crabb  as  the 
principal  defendant,  and  who  is  charged 
with  a  trust  in  case  the  deed  and  will  are 
set  aside;  and  the  others  as  having  some  in- 
terest under  and  derived  from  him.  Cer- 
tainly the  relief  sought  is  not  wholly  discon- 
nected, but  is  properly  asked,  as  growing  out 
of  the  same  transaction.  The  mle  in  re- 
gard to  multifariousness  is  not  very  well 
settled,  and  each  case  must  depend  mainly 
upon  its  own  facts  and  circumstances.  If 
tlie  court  can  see  that  justice  to  all  parties 
may  be  done,  it  will  oic/oise  a.  discretion  not 
to  put  the  complainant  out  of  court  for  sucli 
a  cause.  In  BroKH  v.  Ouarantee  Trust  A 
S.  D.  Vo.  12S  U.  S.  403,  32  L.  ed.  408,  S  Sup. 
Ct.  Hep.  127,  the  Supreme  Court  says:  "It 
is  contended  by  the  Rp|>ellant  that  tlie  decree 
lielow  should  be  reversed  on  the  grouiul  that 
the  cross  bill  is  multifarious.  In  Shields  v. 
Thomas,  IS  How.  233,  13  L.  ed.  308,  this  ob- 
jection was  urged  agsinst  a  bill,  and  in  con- 
sidering the  objection  the  court  says;  'There 
is,  jierhaps,  no  rule  established  for  the  con- 
diK-ting  of  equity  pleadings,  with  reference 
to  which  (whilst  as  a  rule  it  is  universally 
admitted)  there  has  existed  less  of  certainty 
and  unitorniity  in  application  than  has  at- 
tended this  relating  to  multifariousness. 
This  efTcct,  Ho  wing,  perhaps  inevitably,  from 
the  variety  ot  modts  and  degrees  of  right 
and  intei-est  enteiing  into  the  transactions 
ot  life,  seems  to  have  led  to  a  conclusion 
rendering  the  rule  almost  as  much  an  ex- 
ception as  a  rule;  and  that  conclusion  is  that 
each  case  niust  be  determined  by  its  peculiar 
features.'  (io,  in  d'aiiic*  v.  Cfteir,  2  How. 
Gill,  li-12,  11  L.  ed.  4U2,  411,  tlie  court  says: 
'In  general  terms  a  bill  is  said  to  be  multi- 
f^'.rioiis  which  seeks  to  enforce  against  dif- 
feivnt  individuals  demands  which  aro  wholly 
di<icannccted.     In   illustration   of  this  it  is 
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sajd  if  an  estate  be  sold  In  lota  to  dilTerent 

Srsons,  the  purcbasere  could  not  join 
biting  one  bill  against  the  vendor  for  a 
epeoific  performance.  Nor  could  the  vendor 
file  a  bill  for  a  BpeciRc  performance  against 
all  the  purchasers.  The  contracts  of  pur- 
chase being  distinct,  in  no  ws;  connected 
with  each  other,  a  bill  for  a  specific  execu- 
tion, whether  filed  by  the  vendor  or  vendees, 
must  be  limited  to  one  contract.  .  ,  ,  I'^ 
is  vrell  remarked  bj  Lord  Cottenham  ii 
Campbell  v.  Uackay,  7  Sim.  564,  and  in 
Myl.  &,  C.  603,  "to  lay  down  anf  rule  appli 
cable  universally,  or  to  say  what  constitutes 
multifariousness  as  an  abstract  proposition, 
is,  upon  the  authorities,  utterly  impossible." 
Every  case  must  be  governed  by  its  own  cir- 
cumstances, and,  as  these  are  an  diversified 
aa  the  names  of  the  parties,  the  court  must 
exercise  a  sound  discretion  on  the  subject. 
Whilst  parties  should  not  be  subjected  to  ex. 
penae  and  inconvenience  in  litigating  mat- 
ters in  which  they  have  no  interest,  multi- 
plicity of  suits  should  be  avoided  by  uniting 
in  one  bill  all  who  have  an  interest  in  the 
principal  matter  in  controversy,  though  the 
intfirests  may  have  arisen  luider  distinct 
contracts.' " 

It  is  not  indispensable  that  all  parties 
should  Imve  an  interest  in  all  the  matters 
contained  in  the  suit.  It  will  be  sufficient 
if  each  party  has  an  intei-est  in  some  mate- 
rial matt«rs  in  the  suit,  and  they  arc  con- 
nected with  the  others.  Addison  v.  Walker, 
4  Younge  &  C.  Exch.  442;  Parr  v.  Ally.  Gen. 
8  Clark  &.  P.  43a;  ICorlAy  v.  Johnson,  8  Ga. 
238,  52  Am.  Dec.  3BB.  The  rule,  so  far  as 
there  is  any  rule  upon  this  subject,  is  per- 
haps as  well  as  anywhere  stated  by  Mr.  Jus- 
tice Harlan  in  Sheldon  v.  Keokuk  northern 
Ldne  Packet  Co.  10  Biss.  470,  8  Fed.  769,  as 
follows;  "It  has  been  held  by  the  Supreme 
Court  of  the  United  States  to  be  impracti- 
cable to  lay  down  any  fixed,  unbending  rule 
aa  to  what  constitutes  multifariousness  or 
misjoinder  o(  causes  of  actim.  Oliver  v. 
Wall,  3  How.  333,  11  L.  ed.  822;  Goinc*  v. 
Cheio,  2  How.  S19,  11  L.  ed.  402;  Barney  T. 
Latham,  103  U.  S.  205,  26  L.  ed.  514.  The 
court  must  necessarily  exercise  s.  large, 
though,  of  course,  a  sound,  legal  discretion 
ia  allowing  the  union  in  the  same  suit  of 
matters  which  do  not  alike  or  equally  afifect 
all  the  parties.  Each  case  must  depend 
upon  its  special  circumstances,  and  the  ne- 
cessities which  may  arise  out  of  the  due  ad- 
ministrntion  of  justice  in  that  case.  As  a 
general  rule,  the  court  will  not  subject  par- 
ties to  the  expense,  vexatign,  and  delay  of 
several  suits,  where  the  transactions  consti- 
tuting the  subject  of  the  litigation,  or  out 
of  which  the  litigation  arises,  arc  so  con- 
nected by  their  circumstances  as  to  render 
it  proper  and  convenient  that  they  should 
be  examined  in  the  same  suit,  ajid  full  relief 
given  by  one  comprehensive  decree.  A  dif- 
ferent rule  would  often  prove  to  be  both  op- 
pressive and  mischievous,  and  could  result 
in  no  possible  benefit  to  any  litigant  whose 
object  was  not  simply  to  harrass  his  adver- 
sary, but  to  asFcrtain  what  were  his  just 
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legal  rights.  As  to  the  general  propositioni. 
there  can  be  no  doubt  under  the  authoritiM." 
See  also,  to  the  like  effect.  Von  Awe  y. 
Richmond  Toy  £  Fancy  Goodt  Co.  69  Fed. 
448;  Kelley  v.  Boettcher,  29  C.  C.  A.  14,  56 
U.  S.  App.  308,  85  Fed,  5E,  and  cases  cited; 
Barcus  v.  Oatet,  32  C.  C.  A.  337,  81  U.  S. 
App.  590,  80  Fed.  733;  Stafford  Vat.  Bank 
V.  Spraguc.  IB  Blatchf.  529,  8  Fed.  377 ;  De 
JieufeiUe  v.  fiew  York  £  N.  R.  Co.  26  C.  C. 
A.  300,  51  U.  S.  App.  374,  81  Fed.  10. 

Under  these  authorities,  it  seems  clear 
that  the  objection  for  multifariousnesa  can- 
not be  sustained. 

If,  in  regard  to  the  will,  it  be  objected 
that  under  the  Illinois  statute  an  issue  must 
be  made  up  for  trial  by  jury,  while  the  ques- 
tion of  fraud  in  the  procurement  of  the  deed 
might  be  tried  by  the  court,  the  answer  is 
tlist  the  objection  is  neither  grave  nor  in- 
superable. A  court  of  equity  is  elastic  in 
its  procedure,  and  can  adapt  itself  to  the 
varied  circumstances  of  a  case  in  order  to  do 
justice.  It  is  not  uncommon  for  a  court  of 
equity  to  impanel  a  jury  to  try  questions 
of  fact,  and  especially  questions  of  fraud; 
and  it  may  set  aside  or  disregard  verdicts, 
according  to  the  justice  of  the  case.  Quitf 
likely  the  court  might  order  one  jury  to  try 
both  issues,  or  it  might  try  one  by  one  jury 
and  the  other  by  another,  or  one  by  a  jury 
and  the  other  by  the  court.  The  verdict  of 
the  jury  under  the  issue  made  up  under  this 
statute  might,  no  doubt,  be  set  aside  by  the 
court,  if  it  should  appear  to  be  against  the 
justice  of  the  case.  So  that  there  is  no  hard 
and  fast  rule  to  prevent  the  court  from  met- 
ing out  justice  according  to  the  principles 
of  equity,  which  it  is  its  prime  function  to 
administer. 

Nor  can  the  objection  prevail  t'.iat  Helen 
Alexander  is  not  made  a  party  defendant  or 
a  party  complainant  with  her  brother,  hav- 
ing an  equal  interest  in  the  estate  of  her  sis- 
ter with  the  complainant.  She  is  not  an  in- 
dispensable party.  The  ground  of  demurrer 
is  that  she  was  not  made  a  d<ifendant,  but 
she  has  no  interest  adverse  to  that  of  the 
iplainant,  and  so  should  not  be  made  a 
defendant.  It  is  not  objected  that  she  is  not 
made  a  cocomplainant.  She  would  have 
been  a  proper  party  complainant,  and  pos- 
sibly a  necessary,  as  distinguished  from  an 
indispensable,  party.  Lake  Street  Elev.  R. 
Co.  V.  Zeigler,  39  G,  0.  A.  431,  99  Fud.  114. 
By  the  original  bill  Helen  Alexander  was 
made  a  party  defendant,  and  she  was  alleged 
to  be  a  citizen  of  Illinois.  In  the  amended 
bill  she  was  not  made  a  party,  nor  is  there 
any  allegation  as  to  her  citizenship,  but  the 
demurrer  alleges  that  she  is  a  citizen  of  Illi- 
nois. The  briefs  of  counsel  on  both  sides 
concede  that  she  ia  a.  citizen  of  the  same 
state  with  the  defendants,  and  we  think  the 
court  may  assume  that  to  be  the  fact;  so 
that,  if  she  were  made  a  party,  the  requisite 
citii^enship  to  give  the  Federal  court  juris- 
diction wotUd  be  wanting,  as  the  court 
would,  in  determining  the  question  of  juris- 
diction, r.rrange  the  parties  according  to 
their  interests  in  the  controversy,  and,  her 
interest   being   witli    the   complainant,    she 
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would  be  placed  on  that  eide,  whicb  ^ould 
deprive  the  court  of  juTisdiction,  aa  one  of 
the  oiHnplaiiiaiit«  in  that  case  would  he  a 
i-itizen  of  the  same  state  with  the  defend- 
:ilitd.  It  seems  clear  that  under  the  adjudi- 
eatioDs  that  would  be  a  good  reason  that  the 
court  should  not  require  her  to  be  brought 
in.  In  West  v.  Randall,  Z  Masou,  181,  Fed. 
Cas.  No.  17,424,  one  of  the  beneficiaries  in  & 
trust  deed  filed  a  bill  against  the  trustee  to 
Hecure  settlenient  of  the  estate.  The  other 
benedciaTies  were  not  made  parties,  and  it 
was  objected  that  they  were  indispensable. 
The  opinion  was  delivered  by  Mr.  Justice 
Story,  who  decided  that  the  other  benefl- 
i^iaries  were  not  indispensable  parties,  basing 
his  decision  upon  the  propositions  that,  if 
they  were  brought  into  court,  they  would 
oust  jurisdiction  of  the  court,  and  that  there 
was  no  controversy  with  them  which  re- 
quired their  presence.  It  was  insisted  by 
counsel  in  that  case,  ae  in  this  case,  that  a 
decree  would  not  close  the  matter,  but  would 
leave  the  absent  parties  to  again  litigate  the 
whole  matter,  and  thus  vei  the  defendants 
with  double  inconvenience  and  perils.  Judge 
Ktory  said:  "This  is  certainly  true,  and  it 
is  as  certain  that  th^  could  not  be  plain- 
tiffs without  ousting  the  present  plaintiff  of 
his  remedy  here."  While  admitting  the  gen- 
eral rule  that  all  parties  of  interest  must  be 
before  the  court,  he  said:  "The  rule  is  not, 
then,  so  inflexible  that  it  may  not  fairly 
leave  much  to  the  discretion  of  the  court; 
and  upoD  the  facta  of  the  present  case  it  be- 
ing impossible  to  make  the  other  heirs  plain- 
tiffs consistently  with  the  preservation  of 
jurisdiction  of  the  court,  or  to  make  them 
<lefendant8  from  any  facts  which  con  be 
truly  charged  a^inst  them,  I  should  hesi- 
tate a  good  while  before  I  should  enforce 
the  rule,  and,  if  the  cause  turned  solely  upon 
this  Abjection,  I  should  not  be  prepared  to 
Hustain  it." 

And  in  Elmondorf  v.  Taylor,  10  Wheat. 
152,  6  L.  ed.  2SS,  Chief  Justice  Marshall 
delivering  the  opinion,  the  court  says:  "It 
is  contended  that  he  [the  plaintiff]  is  a  ten- 
ant in  common  with  others,  and  o-jght  not 
to  be  permitted  to  eue  in  equity  without 
making  his  cotenants  parties  to  the  suit. 
This  objection  does  not  affect  the  jurisdic- 
tion, but  addresses  itself  to  the  policy,  of 
the  court.  Courts  of  ei^uitf  require  that  all 
the  parties  concerned  in  interest  shall  be 
brought  before  them,  that  the  matter  in  con- 
troversy may  be  finally  settled-  This  equi- 
table rule,  however,  is  framed  by  the  court 
Itself,  and  is  subject  to  its  discretion.  It 
is  not  like  the  description  of  partjes,— an  in-' 
flexible  rule,  a  failure  to  observe  which  turns 
the  party  out  of  court  because  it  has  no  ju- 
risdiction over  bis  cause, — but,  being  intro- 
duced by  the  court  itself  for  the  purposes  of 
justioe,  is  susceptible  of  nnodillcation  for  the 
promotion  of  those  purposes.  In  this  case 
the  persons  who  are  alleged  to  be  tenants  in 
common  with  the  plaintiffs  appear  to  be  en- 
titled to  a  fourth  part,  not  of  the  whole 
tract,  but  of  a  specially  described  portion  of 
it,  which  may  or  may  not  interfere  with  the 
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part  occupied  by  the  defendants.  Neither 
the  bill  nor  the  answers  allege  such  an  in- 
terference, and  the  court  ought  not,  without 
such  allegation,  to  presume  it." 

In  Payne  v.  Hook,  7  Wall.  426,  IB  L.  ed. 
260,  it  was  held  that  in  a  bill  in  equity  by 
one  distributee  of  an  estate  against  the  ad- 
ministrator it  is  not  indispensable  that  such 
distributee  make  the  others  parties,  if  the 
court  is  able  to  proceed  to  a  decree,  and  do 
justice  to  the  parties  before  it  without  in- 
jury to  absent  parties  equally  interested. 
The  court  says:  "But  this  rule,  like  all 
general  rules,  being  founded  in  convenience, 
will  yield  whenever  it  is  necessary  that  it 
should  yield  in  order  to  accomplish  the  ends 
of  justice.  It  will  yield  if  the  court  is  able 
to  proceed  to  a  decree,  and  do  justice  to  the 
parties  before  it,  without  injury  to  absent 
persons  equally  interested  in  the  litigation, 
but  who  cannot  conveniently  be  made  parties 
to  the  suit."     Cooper,  Eq.  PI.  3G. 

These  adjudications  are  also  in  line  with 
equity  rule  No.  47,  which  is  as  follows:  "In 
all  coses  where  it  shall  appear  to  the  court 
that  persons  who  might  otherwise  be  deemed 
necessary  or  proper  partjea  to  the  suit  can- 
not be  made  parties  by  reason  of  tbsir  being 
out  of  the  jurisdiction  of  the  court,  or  in- 
capable otherwise  of  being  made  parties,  or 
because  their  joinder  would  oust  the  juris- 
diction of  the  court  as  to  the  parties  before 
the  court,  tbo  court  may,  in  their  discretion, 
proceed  in  the  cause  without  makine  such 
persons  parties ;  and  in  such  cases  Uie  de- 
cree shall  be  without  prejudice  to  the  rights 
of  the  absent  parties." 

According  to  the  decision  of  the  United 
States  court  already  cited,  this  is  not  a  pro- 
ceeding in  mn,  but  a  suit  inter  partes. 
Considered  simply  as  a  suit  to  set  aside  a 
will,  already  probated,  for  fraud,  it  is  not 
a  proceeding  in  rem.  But  in  its  largest  as- 
pect it  is  a  suit  to  recover  complainant's 
one-half  interest  in  the  valuable  estate  of 
which  he  is  one  of  two  heirs.  It  is  not  sim- 
ply a  suit  to  oontest  a  will,  or  the  legal  pro- 
bate thereof,  but  it  is  to  establish  the  right 
of  the  complainant  to  the  possession  and  en- 
joyment of  real  estate,  and  to  relieve  bis 
title  thereto  from  encumbrances  fraudu- 
lently put  upon'  it,  which  cloud  the  title- 
At  common  law  ejectment  would  lie,  but  the 
complainant's  remedy  under  our  ^stem  is' 
by  bill  in  equity.  Nobody  will  be  bound  by 
any  decree  except  the  parties  thereto.  With- 
out being  joined  as  complainant,  and  with- 
out bringing  suijt  on  her  own  behalf,  Helen 
Alexander's  interest  In  the  estate  cannot  be 
affected  by  a  decree  in  favor  of  this  com- 
plainant. The  defendant  Crabb  cannot  just- 
ly complain  that  the  suit  is  not  brought  to 
rtcover  the  entire  estate  of  Ellen  Williams, 
rather  than  a  one-half  interest.  The  ut- 
most consequence  that  could  follow  would 
be  that  the  defendants  might  be  subjected 
to  another  suit  by  Helen  Alexander,  but  that 
would  be  no  hardship  compared  with  turn- 
ing the  complainant  out  of  court,  who  would 
now,  no  doubt,  be  barred,  under  the  statute, 


vGtHK^Ie 


1909. 


WlLLUXS  f 


48B 


Dciug  aaotlier  actim  so  br  u  i     Petition  foi  rehwring  denied, 
tbe  will  ia  ctmeerned. 

Th«  deorwa  o/  the  oourt  b«Io«c  i«  rwoerasd.  Petition  fin:  writ  of  eertiororl  denlod  t? 
ftnd  the  ouw  remaided  for  further  proceed-  Supreme  Court  of  United  St«tea,  DeoMnbw 
insa.  1 1,  1902. 


INDIANA  SUPREME  COURT. 


STATE  of  Indiana,  Appt., 
Sheridan  BAILEY. 


(1ST  Ind.  824.) 


1,  A  title,  "OOBeenilBV  tb«  ndaftatlOM 
•t  OilMrea,"  !■  intDclent  to  cover  mattar 
relating  to  tb*  dntlea  of  pareotB  and  s^x"^- 
lana  eoDcemlnK  tbe  Bttnnilance  of  cbtldreo  at 
•chool,  tbe  apirolDtmeat  o(  a  truant  oncer, 
and  the  deaalcloii  of  a  mlsdemeaQor,  In  (ail- 
IDC  to  comply  with  tbe  law. 

X.  A.  title,  -•Aa  Act  Bntltled  <Am  Act 
Aneadlns  Aa  Aet  Co  Dec  m  Ins  the 
Kdncstlon  at  Ctalldri^ii.'  Approved 
Uarch  8,  189T."  macleDtl;  refers  to  the  title 
of  the  former  act  to  comply  with  the  requlre- 
menta  nf  the  Constitution,  a*  to  the  amend. 
mcnt  otatalotei.  where  the  title  of  the  former 
act  waa  "An  Act  Concemlng  the  Edacation  of 
Cblldren." 

S.  The  rlKbts  of  «  vareiit  lira  BOt  IB- 
frlBsed  by  a  law  eompelllnff  the  edacatlco 
of  cblldren. 

4.  Refoaal  to  aoBd  m  okUd  to  aokool 
need  not  be  cbarsed  to  be  "oulawtnl"  If  the 
facta  axerred  abow  that  it  li. 

(October  29,  1901.) 

APPEAL  by  the  Btat«  from  a  Judgment  of 
the  Circuit  Court  for  Jay  County  re- 
verung  b  judgment  of  a  justice  of  tbe  peace 
which  ccmvicted  defendant  of  riolating  the 
cemmilaory  education  law.    Beotrted. 

The  facta  are  stated  in  the  opinitm. 

ifewrt.  BoirlBad  Erkaa,  OBaalBs  G. 
HmUmr,  and  HarriU  Koorea,  with  Mr. 
WllIlBB  Ik  Tarlor,  AttomQr  Gknera),  for 
tbeStaia: 

Tbe  title  is  suffldent,  and  does  not  con- 
flict with  Ind.  Const,  art.  4,  g  IS. 

Hingis  v.  jState,  24  Ind.  28;  Crauiforda- 
iiiU«  S  S.  W.  Tump.  Co.  y.  FlttolKr,  104 
Ind.  97,  2  N.  £.  243;  Outtavel  *.  State,  163 
Ind.  613,  M  K.  E.  123;  Marion  Oowily  v. 
Witikleg,  29  Kan.  40;  Bioeet  v.  fiyroou*e, 
129  N.  Y.  3ie,  27  N.  E.  lOei,  20  N.  E.  239; 
Abeel  V.  Clark,  84  Cal.  226,  24  Pac.  383; 
People  V.  VNeil,  71  Mich.  325,  39  N.  W.  1;. 
People  V.  Miller,  88  Mich.  383.  60  N.  W. 
206;   JfoAumc/i  v.  dfisvianppi  <E  If.  R,  Co. 

Nora. — Aa  tu  atale  guardlanablp  of  rblldren, 
see  note  to  Wbalen  t.  Olmstesd  (Conit,)  15  j.. 
R.  A.  GSR :  alto,  In  this  serlea,  Van  Wnlters  y. 
Marlon  Coonty  Bd,  of  Chlldreu'a  UuardlsDs 
(lad.)   18  L.  R.  A.  431. 

For  a  case  boldlng  tbat  a  ntatnte  prohlbilLnK 
(mployment  of  youns  girls  aa  dancers  iD  Ibeat- 
rlcBl  eiblbltlons  Is  not  IniflUd  as  depriving  par- 
ents of  right  (0  fiDpIo;  their  cblldren  ■□  any 
lawful  ocoupstlon.  nt.  In  thla  series.  People  t. 
Bwer  N.  T.)  25  L.  H.  A.  794. 
69  L.  R.  A. 


20  Iowa,  341;  Smith  t.  Bohhr,  TS  Oa.  fi46; 
iStafo  ea  ret.  Allg.  Qen.  t.  Covin^lojt,  29 
Ohio  St.  102;  Bom  t.  Datit.  07  Ind.  78; 
Winhmier  t.  fitafs  um  of  Dickey,  97  Ind. 
IGO;  WiUiami  v.  State,  48  Ind.  306;  Stale 
V.  Adamaon,  14  Ind.  29(1;  Tfiomaaaon  v. 
State,  IS  Ind.  440;  Kane  t.  State  ex  rel. 
Woode.  78  Ind.  103;  Bright  t.  MaCullough. 
27  Ind.  223. 

The  act  is  not  invalid  as  an  amendatory 
act  as  not  containing  a  proper  reference  to 
the  title  of  the  act  ajnended. 

ifiuh  T.  Indiawipolit,  120  Ind.  476,  22  N. 
E.  422;  Shoemaker  v.  Smith,  37  Ind.  122; 
<Jreenotutl«  Smttkern  Tamp.  Co.  v.  State 
ea  rel.  Malot,  28  Ind.  382;  Draper  v.  Falley, 
33  Ind.  4115;  People  en  rel.  Drake  t.  Ma- 
haney,  13  Mich.  481;  Jfol:  v.  Detroit  Bldg. 
&  Sav.  A»m.  Ho.  i,  30  Mich.  Sll. 

The  act  is  not  invalid  as  invading  the  nat' 
Ural  right  of  a  man  to  govern  a^d  contml 
his  chilaren. 

State  V.  Olottu,  33  Ind.  409;  Bedderioh  v. 
Slate,  101  Ind.  604,  61  Am.  Bep.  768,  1  N. 
B.  47;  Eattman  v.  jStute,  lOD  Ind.  278,  68 
Am.  Rep.  400,  10  N.  E.  97;  Plieniii  Int.  €o. 
V.  SurdBif,  112  Ind.  204,  13  N.  E.  705;  Jfow- 
iceli  V.  Fulton  County,  119  Ind.  20,  10  N. 
E.  ei7;  Johiuton  v.  Stale  ea  rel.  Sefton. 
128  Ind.  IS,  12  h.  K.  A.  235,  27  N.  E.  422; 
Jamieaoa  t.  Indiana  THatural  Oaa  <E  Oil  Oo. 
128  Ind.  666,  12  L.  R.  A.  662,  3  Inten.  Com. 
Ben.  013,  28  N.  E.  76. 

Tlie  affidavit  ia  sufficient,  the  word  "rm- 
lawfully"  not  beintf  essential. 

Wharton,  Crim.  PI.  ft  Pr.  8th  ed.  S  MB; 
aark,  Crim.  Law,  I  20,  p.  42;  10  Enc  PI.  ft 
Pr.  p.  4B5;  State  v.  Murphy,  43  Ark.  179; 
Gappg  V.  State,  4  Iowa,  502 ;  McWater*  v. 
State,  10  Mo.  169;  Sfata  v.  Tibbetla,  8S  He. 
169,  29  Atl.  979;  hath  v.  State,  %  Q.  GreeiM, 
286. 

Mei>»r».  SKjder  Mt  Bercnuui  for  appel- 
lee. 

DoirllBg,  J.,  delivered  the  opinion  of  the 

The  appellee  was  charj^  upon  affidavit 
before  a  justice  of  the  peace  with  having 
nefjlected,  omitted,  and  refused  to  Bend  hia 
child,  Voty  Bailey,  to  achool,  in  riolation 
of  the  provisions  of  the  compulsory  educa- 
tion law  of  this  state  of  Mari^h  8.  189T 
(Acts  1SD7,  p.  248),  as  amended  by  the  act 
of  March  6,  1890  tActa  1899,  p.  347).  He 
u'us  convicted  before  the  justice,  and  upon 
an  appeal  from  that  judgment  to  the  circuit 
court  the  affidavit  yiaa  quflHiieil      'Die  stnta 

The  constitutionality  of  the  net  of  March 
6.  1890,  is  nx°tiled  by  the  avpellec  upon  the 
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lollonriog  grounda:  (1)  Because  it  is  in 
conflict  wiUi  i  16,  art.  4,  of  the  Conatitution 

of  Indiana;  (2)  because  it  is  in  conflict 
with  3  21,  Id.;  (3)  because  it  invades  the 
natural  right  of  a.  man  to  govern  and  con- 
trol bis  own  children.  The  additional  point 
is  made  by  counsel  for  the  apirellee  tlial  the 
facts  stated  in  the  alRdavit  arc  not  sufficient 
to  coiistttute  a  public  oiFense. 

The  title  of  the  act  of  March  6,  18»9,  is, 
"An  Act  Entitled  'An  Act  Amending  An 
Act  Concerning  the  Education  of  Children,' 
Approved  March  a,  1897,  and  Declaring  an 
Eniergencj'."  It  is  contended  that  thia  does 
not  coDform  to  that  provision  of  the  Consti- 
tution which  prescribes  Uiat  every  act  shall 
embrace  but  one  subject  and  niattera  prop- 
erly connected  therewith,  and  that  such  sub- 
ject shall  be  expressed  in  the  title.  It  is 
also  objected  that  the  title  of  the  act  is  bo 
vague  and  uncertain  as  to  render  it  nuga- 
tory. It  ia  aaid  that  the  subject  of  the  act 
is  declared  to  be  the  education  of  children, 
but  tliat  the  provisions  of  the  statute  relate 
to  subjects  of  an  entirely  different  nature, 
—such  as  the  duties  of  parents  and  guard- 
i.tns  concerning  the  attendance  of  children 
at  Bchool,  the  creation  of  an  offlce,  the  ap- 
poiutment  of  a  tru&nt  offlcer.  and  the  deQ' 
iiitiun  of  a  misdemeanor.  The  law  of  the 
case  seema  to  be  well  settled  by  the  decisions 
of  thia  court.  Such  a  title  as  "An  Act  to 
Promote  the  General  Welfare  of  the  State" 
or  "An  Act  to  Promote  Good  Morals," 
\vould  give  no  indication  of  the  character  of 
the  subject  of  the  statute,  ajid  therefore 
would  fail  to  meet  the  requirement  that  the  i 
Hubiect  of  the  act  must  l>c  expressed  in 
title.  Indiana  C.  It.  Co.  v.  i'ofig,  7  Ind.  ( 
flillp-gpie  V.  State,  0  Ind.  .130;  Henderton  v. 
London  it  I..  Iiu.  Co.  135  Ind.  23,  20  L.  H,  A. 
827.  34  N.  E.  5C5;  StaSe  v.  Oerhardl,  145 
ind.  430,  33  L.  R.  A.  313,  44  N.  E.  4Q9; 
Bright  v.  ilcCuUough,  27  Ind.  223.  But  the 
title  ,  "An  Act  Concerning  Drainage,"  prop- 
erly embraces  legislation  authorizing  the 
appointment  of  a  board  of  drainage  commis- 
sioners. It  is  Bu9icieiit,  also,  to  include  pro- 
visions for  the  making  and  collecting  of  as- 
sessments upon  the  lands  bcneflted  by  the 
work,  and  the  recovery  of  attorneys'  fees. 
Rom  v.  Davm,  SI  Ind.  70;  Wiskmier  v. 
atate  we  of  Dickey,  97  Ind.  100.  The  UtIe, 
"An  Act  to  Regulate  the  Sale  of  Intoxicat- 
ing Liquors,"  was  held  a  auflicient  expres- 
sion of  the  subject  of  the  act,  and  to  author- 
ize provisions  prohibiting'  the  sale  of  liquor, 
and  imposinft  penalties  for  violation  of  the 
statute.  Winiama  v.  Slate,  48  Ind.  r"~ 
Kane  v.  Slate  cm  Tel.  Woodi,  73  Ind. 
■'An  Act  Defining  Felonies,  and  Proscribing 
Punishment  Therefor,''  and  "An  Act  Defin- 
ing Certain  felonies,  and  Prescribing  Pun- 
ishment Tlierefor,"  were  held  sufficiently 
certain  to  embrace  all  felonies  mentioned  in 
them,  with  the  punishments  for  the  same. 
Peachee  v.  Slate,  63  Ind.  399.  The  title  of 
u  staiute  was,  "An  Act  to  Provide  for  the 
.Incorporation  of  Bailroad  Cmnpanies." 
Held  a  sufficient  stntenient  of  the  subject 
to  emhrnce  a  provision  for  the  individual 
liability  of  the  stockholderR.  Shipley  T. 
jfl  I^  R.  A. 


Terre  Haute,  74  Ind.  27fl.  "An  Act  Con- 
cerning Bank  Officers,  Brokers,  etc..  Receiv- 
ing Deposits  after  Insolvency,  Itepe«ling  All 
Laws  in  Conflict  Herewith,"  was  decided  to 
be  "comprehensive  enough,  omitting  the 
'etc.,'  to  express  the  subject  of  the  act," 
State  T.  Arnold,  140  Ind.  028,  38  N.  B.  820. 
Bright  v.  MeCiUtoagh,  27  Ind.  223,  contains 
a  luminous  and  forcible  explanation  of  the 
meaning  of  f  19  of  article  4  uf  the  Conati- 
tution: "The  Constitution  does  not  assume 
to  divide  the  (general  scope  of  l^slation. 
and  clarify  the  parts  under  particular 
heads  or  subjects,  but,  of  necessity,  has  left 
that  power  to  be  exercised  by  the  l^islature 
OS  it,  in  its  wisdom  and  discretion,  shall 
deem  proper.  The  Constitution  assumes 
that  different  subjects  of  legislation  do  ex- 
ist, and  requires  that  each  act  shall  embra™ 
but  one  subject  and  matters  properly  con- 
nected therewith,  which  subject  shall  he  ex- 
pressed ill  the  title.  The  purposes  of  the 
provision,  in  view  of  the  evils  intended  to  be 
guarded  against,  can  only  be  effected  by  re- 
quiring that  the  subject  expressed  should 
be  reasonably  specific,  or,  in  other  words, 
should  be  such  as  to  indicate  some  particu- 
lar branch  of  legislation,  as  a  head  under 
which  the  particular  provisions  of  the  act 
might  reasonably  be  looked  for.  With  this 
restriction,  the  subject  of  an  act  may  be  en- 
larged or  restricted  at  the  will  of  the  legis- 
lature, and  tile  subject  muat  be  determined 
by  reference  to  the  language  used  in  the 
title.  It  sometimes  occurs  that  the  drafts- 
man, intending  to  provide  a  title  sufficiently 
eomprehensive  to  cover  various  provisions, 
all,  however,  relating  to  a  common  subject, 
instead  of  selecting  a  subject  which  is  suf- 
ficiently comprdiensive  to  embrace  all  the 
provision'a  of  the  act,  and  expresaine  it  in 
general  tenns,  attempts  to  accomplish  the 
desired  object  by  stating  in  the  title,  in  de- 
tail, the  cbaracter  or  purpose  of  the  variou.s 
provisions  of  sections,  thereby  often  limiting 
the  subject  expressed  to  the  particular  mat- 
ters thus  speciSed.     But  it  should  be  borne 


be  expressed  in  the  title,  and  not  the  par- 
ticular features  or  details  of  the  law.  If 
these  relate  to  the  subject  expressed,  it  sat- 
isfies the  constitutional  provisions.  The 
words  'An  Act  Concerning  Highways'  would 
express  but  a.  single  subject,  ajid  yet  would 
constitute  a  comprehensive  title,  under 
which  almost  any  desired  provision  relating 
to  highivays  might  be  enact«d,  and  every 
effort  to  express  in  the  title  the  details  of 
the  act  would  only  tend  to  limit  the  sub- 
ject" See  also  GwfaucI  v.  State,  163  Ind. 
613,  54  N.  E.  123;  AInule  Coat  Co.  v.  Par- 
lenheimer,  155  Ind.  100,  &5  N.  E.  751,  57  N. 
E.  710;  Clarke  v.  Darr,  156  Ind.  692,  60  N. 
E.  693.  We  think  the  tiUe  of  the  sUtute 
i  n  question  speci  lie  enough  to  guard 
against  the  evils  Jnteniled  to  be  prevented 
by  the  Constitution.  It  suHicicntly  indi- 
cates "some  particular  branch  of  legislation 
as  a  head  under  which  the  particular  pro- 
visions of  the  act  might  reasonably  be 
looked  for."     The  subject  of  the  act,  as  ex- 
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pKMnd  in  the  title,  is  "the  educAtioQ  of  chil- 
dren."  le  this  any  less  epecific  than  "drain- 
age" or  "highwaysl"  Is  it  not  as  definite 
aa  "to  regulate  the  sale  of  iutoxicating  li> 
quora,"  or  "to  provide  for  the  organization 
of  railroad  companiea?"  Yet,  etich  of  these 
has  been  held  a  sufficient  statement  of  the 
subject  of  the  act  to  which  it  applies. 

Tlie  validity  of  the  net  of  Majrch  6,  1899, 
is  denied,  also,  because  of  its  supposed  con- 
flict with  9  Zl  of  articia  4  of  the  Constitu.- 
tion,  upon  the  ground  that  its  title  does 
not  refer  to  the  Utle  of  Uie  act  of  March  S, 
1897,  ivhieh  it  purports  to  amend.  The 
grammatical  conatructicn  of  the  title  is 
awkward  and  inaccurate,  but  it  indicates 
with  suiGcient  precision  that  the  act  of  1SB9 
is  an  amendment  of  "An  Act  Concerning  the 
Education  of  Children,"  which  was  the  full 
title  of  the  act  of  March  S,  IS97.  And  the 
atatute  amended  is  further  identified  by 
reference  to  the  date  of  its  approval.  The 
rule  in  such  cases  is  that  an  act  of  the  l%- 
islature  ia  not  to  be  held  void  because  of 
trivial  and  unimportant  defects  in  ita  title. 
If  any  reference  to  the  title  of  the  act 
amended  was  necessary,  as  held  in  Feible- 
ntan  v.  State  em  rel.  Broxon,  98  lud.  61S,  this 
requiremfsit  was  sufiiciently  complied  with 
in  the  title  cif  the  amendatory  act  of  1890. 

The  next  question  presented  is  whether 
the  statute  is  an  unauthorized  invasion  of 
the  natural  rights  of  the  appellee  as  a  par- 
ent. The  natural  rights  of  a  parent  to  the 
custody  and  control  of  his  infant  child  are 
subordinate  to  the  power  of  the  state,  and 
maybe  restricted  and  regulated  by  munici- 
pal laws.  One  of  the  most  important  natu- 
ral duties  of  t^e  parent  is  his  obligation  to 
educate  his  child,  and  this  dutj^  he  owes,  not 
to  the  child  only,  but  to  the  commonwealth. 
If  he  neglects  to  perform  it,  or  wilfully  re- 
fuses to  do  BO,  he  may  be  coerced  by  law  to 
execute  such  civil  obligation.  The  welfare 
of  the  child  and  the  best  interests  of  societj 
require  that  the  state  shall  exert  its  sover- 
eign authority  to  secure  to  the  child  the  op- 
portunity to  acquire  an  education.  Stat- 
utes mAing  it  compulsory  upon  the  parent, 
guardian,  or  other  person  having  the  cus- 
tody and  control  of  children  to  send  them 
to  public  or  private  schools  for  longer  or 
shorter  periods  during  certain  years  of  the 
life  of  such  children  &vc  not  only  been  up- 
held as  strictly  within  the  constitutional 
power  of  the  legislature,  but  have  generally 
been  regarded  as  necessary  to  carry  out  the 


tody  of  Infants,   S   79;   Fraser,    Parent    &' 


Child,  77;  BeanH  v.  Bennet,  13  N.  J.  Eq. 
114;  Engtith  v.  Engluk,  32  N.  J.  Eq.  738; 
tie  Sort,  25  Kan.  308,  37  Am.  Rep.  265; 
People  V.  F.icer,  141  N.  Y.  120,  25  L.  K  A. 
794,  36  N.  K.  4;  Skeers  v.  Stein,  75  Wis.  44, 
5  L.  K.  A.  731,  43  N.  W.  728;  Lally  v.  Fitz 
Henry,  85  Iowa,  49,  16  L.  H.  A.  681,  51  N. 
VV,  1166.  "The  matter  at  education  is 
deemed  a  Icgilimate  function  of  the  state. 
and,  with  us,  is  imposed  upon  the  l^sla- 
ture  as  a  duty  by  imperative  provisions  of 
the  Constitution.  .  .  .  The  subject  has 
always  been  regarded  as  within  the  purview 
of  l^isiativc  authority.  How  far  this  in- 
terference should  estend  is  a  question,  not 
of  constitutionaj  power  for  the  courts,  but 
of  expediency  and  propriety,  which  it  is  the 
sole  province  of  the  legislature  to  determine. 
The  judiciary  has  no  authority  to  interfere 
with  this  exercise  of  legislative  judgment, 
and  to  do  HO  would  be  to  invade  the  province 
which  by  the  Constitution  is  assigned  ex- 
clusively to  the  lawmaking  power."  Stale 
V.  Clolta,  33  Ind.  400,  411.  To  carry  out 
the  enlightened  and  comprehensive  system 
of  educution  enjoined  by  the  Conatitution 
of  this  state,  a  vast  fund,  dedicated  exclu- 
sively to  this  purpose,  has  been  set  aparL 
Jtevenues  to  the  amount  of  more  than  $2,- 
000,000  annually  are  distributed  among  the 
school  corporations  of  the  state.  No  parent 
can  be  said  to  have  the  ri^t  to  deprive  bis 
child  of  the  advantages  so  provided,  and  tn 
defeat  the  purposes  of  such  munificent  ap- 
propriations. 

In  the  last  place,  it  is  objected  that  the 
affidavit  is  insufficient  because  it  does  not 
allege  that  the  appellee  "unlawfully"  neg- 
lected, etc.,  to  send  his  child  to  school.  The 
facts  averred  sufficiently  show  that  the  act 
of  the  appellee  was  unlawful.  All  of  the 
excefitions  and  legal  excuses  named  in  the 
statute  are  n^atived  in  the  affidavit,  and 
the  conduct  of  the  appellee,  as  described  in 
that  instrument,  coiUd  not  have  been  law- 
ful. Tlie  rule  applicable  here  is  well  stated 
iu  Wharton,  Crira.  PI.  &.  Pr.  8th  cd.  g  269, 
as  follows:  "The  phrase  'unlawful'  is  in  no 
case  essential  unless  it  be  a  part  of  the  de- 
scription of  the  offense  as  defined  by  some 
statute;  for  if  the  fact,  as  stated,  be  illegal, 
it  would  be  superfluous  to  all^  it  to  be  un- 
lawful. If  the  fact  stated  be  _  legal,  the 
word  'unlawful'  cannot  render  it  indictable." 
The  affidavit  sufficiently  charged  a  public 
offense. 

For  the  error  of  the  court  in  sustaining 
the  appellee's  motion  to  quasb  the  affidavit, 
the  judgment  ia  reverted. 
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I.    TeatlmoBT  of  phTalclaMa  irhi 

Noir. — As  to  power  of  court  to  com] 
cal  exam  I  nation,  see  prior  cnses  In  tl 
59  L.  R.  A. 
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determine  l[  b 
be  excluded  because  relating  to  a  privileged 
communication,  wbcre  accused  made  no  com- 
munications while  the;  were  acting  as  bis 
pbjslclans. 
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:t.  Tli«  rale  escladlBs  laTolnntarr  con- 
feiHlonii  does  not  appir  to  testimony  of 
physklsna  as  to  the  condition,  of  a  piieoner 
whom  tbe;  ezemlned  against  his  will  with 
reference  to  bavlnc  a  TCnereal  dlaease. 

8.  The  dlHcIoBnre  br  iiliTalclKna  of 
IfBoirledBe  obtained  bb  to  the  coBdl- 
tloD,  with  refereoce  to  venareal  dlaease,  of 
a  prisoner  whom  the;  eiamlned  asaliut  hlE 
will  upon  hie  trial  tor  rape,  1>  prohibited  b; 
a  cODHlltntlonal  pcOTlalon  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
wltboat  dne  process  ol  law,  and  wearing  per- 
sons agQliiHt  unreBsonab!«  sesiches. 

4.  IVhere  to  establish  rape  of  a  ohild 
ander  the  ase  of  consent  evidence  Is 
admitted  that  defendant  had  a  venereal  dls- 
'  ease  which  be  communicated  to  her,  be  may 
show  that  at  about  the  time  of  the  alleged 
rape  she  had  connectloa  with  other  men 
from   wbom  she   might  have  contracted  the 

B.  TeAtlmoB7  that  one  had  bo  -venereal 
disease  can  not  be  Impeached  b;  dec- 
larations as  to  the  coodltlon  of  the  sheets  of 
hia  bed,  without  laying  ■  proper  fonadatlon 
by  questions  as  to  apeclBc  matter  tending  to 
■huw  venereal  disease  to  which  the  declara- 
tion had  reterence. 

A.  The  TTBrraat  of  arrest  and  retarn 
tbereoB  are  Inadmissible  In  evidence  npon 
■  trial  for  rape. 

(October  SS,  1603.) 

APPEAL  by  defendant  from  *  Judgment 
of  the  District  Court  for  Linn  C^unt; 
ctmvicUng  him  o(  rape.     Reverted. 

The  facts  are  stated  in  the  opiniim, 

Ur,  E,  H.  Grooker,  for  appellant: 

It  was  error  to  ndinit  evidence  of  physt- 
eal  examination  of  defendant,  under  |  4608 
of  Uie  Code  of  Iowa,  precluding  any  phyBi- 
cian  or  surgeon  from  disclosing  any  com- 
munication to  him,  or  information  obtained 
Ire  him,  and  properly  intrusted  to  him  in 
bis  profefsional  capacity,  and  neceasary  and 
proper  to  enable  hun  to  discharge  the  fune- 
tiona  of  hia  oBlce  according  to  the  regular 
course  of  pnuctice  or  discipline. 

Prader  v.  national  Maaonio  Aooi.  Asso. 
95  Iowa,  150,  63  N.  W.  001 ;  Boater  v.  Cedar 
Rapids,  103  Iowa,  804,  72  N.  W,  760;  Ray- 
mond V.  Burlington.  C.  «.  A  N.  B.  Co.  65 
lown,  152,  21  N.  W.  «5. 

It  is  the  policy  of  both  the  state  and  na- 
"      '  '    'o  prevent  a  person's  be- 

-  — '^inca  against  him- 
1  in  die  security 
of  his  pcrnon,  as  well  as  bis  papers. 

Bojfd  V.  United  Stales,  116  U.  S.  616,  629, 
20  L.  ed.  748,  7fil,  6  Sup.  Ot.  Kep.  S24; 
People  V.  McCoy,  45  How,  Pr.  218;  Day  v. 
State,  63  Ga.  689  ^  filokes  v.  State,  5  Zxxt 
ai9,  SO  Am.  Rep.  72. 

A  confession  made  under  the  same  dr- 
cunutanoes  as  this  examination  was  had, 
should  be  excluded. 


State  V.  Chambers,  39  Iowa,  162;  State 
V.  Btorma,  113  Iowa,  336,  85  N.  W.  610; 
Uora.  V,  Cvffee,  108  Maas.  285;  People  v. 
Uoicet,  Bl  Mich.  396,  45  N.  W.  081;  Burdge 
V.  Stale,  63  Ohio  St,  512,  42  N.  E.  604; 
Bradford  v.  State,  104  AU.  68,  16  So.  107; 
People  Y.  RodiigiKi,  10  Cal.  50;  Slate  x. 
Fidment,  36  Iowa,  542;  3  Kuasell,  Crimes, 
6Ui  ed.  478;  Bram  v.  United  Htatet,  168  U. 
S.  632,  42  L.  ed.  688,  18  Sup.  Ct.  Bep.  183, 
187;  Kelly  v.  State,  72  AU.  244;  People  v. 
Barrio,  49  Cal.  342;  People  v.  Thompson, 
84  Cal.  698.  24  Pac.  384;  Beery  v.  United 
States,  2  Colo.  186;  State  t.  Boalick,  4 
Harr.  (Del.)  663;  Orecn  v.  State,  8S  Oa. 
516,  15S.  E.  10;  BeofOTT.  Com.  80Ky.  488: 
Biscoe  T.  State,  67  Md.  8,  8  Ati.  571;  Com. 
V.  ^Dtt,  135  Mass.  269;  Com.  v.  Myers,  180 
Maas.  630,  30  N.  E.  481;  People  t.  Wol- 
cotl.  51  Mich,  612,  17  N.  W.  78;  Terrtlorjf 
V.  UnderiDOod,  8  Mont.  131,  10  Pac.  306; 
Stale  V.  York,  37  N.  H.  175;  People  t.  Phil- 
lips,  42  N.  Y.  200;  State  v.  Whitfield,  70 
N.  C.  356;  Slate  v.  Drake,  113  N,  C.  624. 
18  S.  E.  166;  Vaughaa  v.  Com.  17  Qratt. 
676. 

Whether  the  defendant  consented  to  such 
examination  waa  a  question  for  the  court, 
or,  in  case  of  doubt  or  conflict,  for  the  juiy; 
and  a  witness  should  not,  therefore,  be  per- 
mitted so  to  state  as  a  conclusion,  and  there- 
by determine  the  ultimate  fact  Umself. 

Eickt  T.  Williams,  112  Iowa,  691,  84  N. 


before  it  eon  be  admitted  in  eridence. 

Bradford  v.  State,  104  Ala.  68,  16  Ba 
107;  State  t.  Storms,  113  Iowa,  365,  8S  N. 
W.  810. 

The  state  seddng  to  connect  defendant 
with  this  crime  by  showing  this  diseased 
condition  of  prosecutrix,  it  became  compe- 
tent and  proper  for  the  defendant  to  ques- 
tion the  prosecutrix  oa  to  previous  acta  of 
sexual  intercourse  witli  specified  persons  be- 
fore the  allq^  offense,  for  the  purpose  of 
aaoertaining  whether  the  disease  waa  in  fact 
communicated  to  her  by  defendant  as  she 
alleged,  and  of  putting  him  in  a  position 
where  he  could  invesUgate  and  ascertain 
the  cause  of  the  disease. 

State  T.  Sutherland,  30  Iowa,  570;  Peo- 
ple V.  Abbot,  19  Wend.  192;  State  t.  John- 
son, 28  Vt.  612;  People  v.  Benson,  6  Cat. 
221,  05  Am.  Dec.  508;  Skepard  v.  Porter, 
38  N.  y.  617;  Wilbur  v.  Flood,  16  Mich.  40. 
93  Am.  Dec,  203;  Hill  v.  State,  42  Neb. 
503,  60  N.  W,  016;  i^'latB  v.  Pra((,  121  Mo, 
666,  26  8.  W.  556;  People  v.  Webster,  130 
N.  Y.  73,  34  N.  E.  730  j  Stole  v.  Woodicortb, 
65  Iowa,  142,  21  N.  W,  490;  Nugent  v. 
State,  18  Ala.  621. 

A  confession  is  incompetent  if  any  sort  of 


tic  Creek  (Ulcb.)  IS  L.  R.  A.  841 :  Lron  v.  Man- 
hattan 8,  Co,  (N.  Y.)  26  I/.  R.  A.  402;  Csrrlco 
V.  West  Virginia  C.  4  P.  B,  Co.  (W.  Va.)  21  L. 
It.  A.  EM):  Hall  V.  Maoson  (Iowa)  34  L.  R.  A, 
207  ;  Cleveland,  C.  C.  ft  St.  L.  R,  Co.  »,  Dnd- 
dleston  (Ind,)  86  L.  R.  A.  8B1 :  O'Urlen  v.  La 
Crosse  (Wis.)  40  L.  R.  A.  831 ;  Lane  T.  Bpohsne 
FstlH  &  X.  R.  On,  (Wash.)  46  L.  B.  A.  158: 
'>;'  1..  R,  A. 


Btacfc  V.  New  York,  N.  H,  A  H,  B.  Co.  (Uasa) 
B2  L.  R,  A.  328 ;  and  South  Bend  v.  Turner 
(Ind.)  S*  L.  R.  A.  SSS. 

As  to  right  to  compel  accused  ta  exhibit  blm- 
aelt  for  Identification,  lacludlng  pivslcat  ex- 
amination by  physicians,  see  not*  to  Fsopls  t. 
(N.  Y,)  28  L.  B,  A.  (Ot, 
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threats,    force,     durcM,    or     ioducemeiita  ia 
used  to  obtain  it. 

State  T.  ChambBTV,  39  Iowa,  179;  Etate 
V.  Jag   (Iowa.)   89  N.  W.  1070. 

The  testimony  as  to  this  physical  «zaiii- 
ioatiou  of  defendant  should  have  been  ex- 
cluded as  a  eonfeasion. 

mate  V.  Jay  (Iowa)  SQ  N.  W.  1070; 
Bram  t.  Uniltd  Stalea,  ItJS  U.  S.  632,  42 
L.  ed.  SOU,  IB  Bup.  Ct.  Rep.  163,  187. 

It  is  geoerally  held  tlut  an  aocused  per- 
Hon  cannot  be  conlpelled  to  exhibit  thoBe 
portions  of  his  body  wbiob  arc  usually  cov- 
ered for  the  purpose  of  securing  identifica- 
tion, or  in  other  waya  affording  evidence 
against  him. 

Stale  T.  Sor^tron,  7  Wash.  006,  30  Pac 
382. 

ifeur*.  ObarlM  W.  llMllaa^  Att«niey 
General,  and  Oharlaa  A.  Vim  Tlaek,  for 
appelleo: 

There  was  no  error  in  admitting  the  war- 
rant and  return. 

BlaU  T.  Andertott,  10  Or.  448;  Batten  t. 
State,  80  Ind.  394;  Aerel  v.  State,  20  Qa. 
275;  People  v.  Fr^derieke,  100  Cal.  6&4,  39 
Pac.  944;  Com.  t.  Bm^k,  ISS  Pa.  003,  32 
.Vtl.  109. 

This  evidence  was  not  a  privileged  com- 
munication under  |  4008  of  the  Code. 

State  v.  OrimmeU  (Iowa)  88  N.  W.  342; 
People  V.  aiover,  71  Mich.  303,  38  N.  W. 
«74. 

The  objections  to  this  testimony  were 
property  orerniled  for  the  reason  that  by 
reoaring  it,  it  waa  not  oompelliog  appellant 
to  teeti^  aninst  himself. 

SJata  V.  Graham,  74  N.  C.  848,  21  Am. 
Rqi.  403;  United  States  v.  VroM$,  9  Mackey, 
382;  State  v.  Beaeby,  100  Iowa,  231,  69  N. 
W.  4S1;  People  v.  Kemmler,  119  N.  Y.  580, 
24  N.  E.  0;  jStote  V.  Ah  Ghueg,  14  Nev.  79, 
33  Am.  Rap.  530;  State  v.  PrvdJiomme,  26 
La.  Ann.  622;  Slate  v.  Gorrett.  71  N.  C.  86, 
17  Am.  Rep.  1;  Walker  v.  StaU,  7  Tex.  Am. 
265,  32  Am.  Kep.  596. 

llie  court  did  not  err  in  relusii^  to  per- 
mit  croas-exami  nation  of  the  prosecutriz  as 
1a  hO'  acta  and  conduct  with  other  persons. 

People  T.  Olover.  71  Uich.  303.  38  N.  W. 
874;  i'eopls  v.  Abbott,  97  Mich.  484,  66  N. 
W.  B62. 

This  testimony  was  not  receivable  for  Ute 
purpoee  of  afTecting  the  credibility  of  the 
testiuony  of  the  prosecutrix. 

People  V.  Abbott,  97  Mich.  4B4,  56  N.  W. 
862. 

Evideoce  ot  specific  tjAe  of  intercourse 
with  persona  other  than  the  appellant  could 
not  be  given. 

People  V.  McLean,  71  Mich.  309,  38  N.  W. 
917;  3  Greenl.  Ev.  !  214;  Rem  v.  Eodgton, 
Rubs,  ft  R.  C.  G.  211;  Rem  v.  Clarke,  2 
Starlcie,  241;  Phillipps,  Ev.  222,  223; 
StTitng  V.  People,  24  Mich.  I;  McDermolt 
V.  jSlafe,  13  Ohio  St.  332,  82  Am.  Dec  444. 

The  testimony  was  not  admissible  for  the 
purpooe  of  showing  that  prosecutrix  might 
have  become  inoculated  with  the  voiereal 
disease  by  contact  or  intercourse  with  an- 
other than  the  a|>pellaiit. 
59  L.R.  A. 


People  V.  Olover,  71  Midi.  303,  38  K.  W. 
874. 

Evidence  of  phyaicBl  eraniination  showing 
bruises  ajid  other  injuries  received  are  ad 
missible,  the  weight  of  nuch  evidence  de 
pending  upon  the  length  of  time  that  has 
elapaea  after  the  alleged  injury  before  the 
making  of  the  examination;  but  the  length 
of  time  is  a  matter  going  to  the  <rredibility 
of  the  evidence,  and  not  to  its  competency. 

Stale  V.  MoLaugUin,  44  Iowa,  B2;  State 
V.  Wafeon,  81  Iowa,  380,  40  N.  W.  868; 
State  T.  reipner,  36  Minn.  635,  32  N.  W. 
076;  0am.  v.  AlUn,  135  Pa.  483.  19  Atl. 
967. 

Medal*,  J.,  delivered  the  opinion  of  the 

The  crime  is  chajiged  to  have  been  com- 
mitted by  having  sexual  intercourse  witli  a 
female  under  the  age  of  consent.  The  evi- 
dence tends  to  show  that  the  prosecutrix,  it 
child  ten  years  of  age,  did  not  make  com- 
plaint of  the  alleged  outrage  until  aibout 
eleven  days  after  Its  oommiision,  and  then, 
on  examination  by  physicians,  was  found  to 
be  affected  with  veoereal  disease.    Hie  pros- 


Uutt  the  defendant  at  the  time  of  the  allied 
intovourse  was  afflietod  with  the  same  us- 
ease,  trtiich  he  mi^t  have  eonuiiunicat«d 
to  prosecutrix  at  that  time,  and  therc^ 
produeed  in  her  the  diseased  condition  which 
was  found  on  such  extunlnation;  and  for 
the  purpoee  of  establishing  this  fact  he 
called  as  witneasee  certain  physKJaae  who 
had  made  an  examination  of  d^endant's 
[sivate  parts  while  he  was  confined  in  jail 
under  arrest  for  the  crime  charged,  and 
fonnd  thai  he  then  had,  or  had  recently  had, 
the  disease  in  queotion.  It  is  contended  for 
awiellant  that  this  physical  examinatkui  of 
him  was  made  witnaut  his  consMit  and 
against  hia  protest,  and,  proper  objections 
having  been  made  to  the  iirtroduction  of  the 
evidence,  it  is  now  argued,  flrst,  that  the 
testimony  of  these  physicians  is  with  refer- 
ence to  a  privileged  oominunication.  But 
it  is  enough  to  saf  in  answer  to  tUa  c<»t«n- 
ticm  that  Uie  phyaiciana  ware  not  called  by_ 
defendant,  and  that  m  ^onununications' 
were  made  to  them  by  the  defendant  in  that 
capacity;  nor  did  the  defendant,  iiren  if  he 
Bunmitted  to  the  examinaUon,  do  so  with 
the  idea  that  the  physicians  making  it  were 
acting  as  his  physicians.  The  objection  to 
the  teatimcni;  that  it  dtscloeed  a  privileged 
communication  was  not  well  taken.  People 
v.  Glover,  71  Mich.  303,  38  N.  W.  874.  In 
anr  event,  the  privil^^  is  not  available  to 
defeat  the  punishment  of  crime.  State  v. 
Qrimmell   (Iowa)   88  N.  W.  342. 

It  is  further  argued  that  the  testimony  re- 
lated to  a  confession  by  the  defendant  which 
waa  not  voluntary,  and  that  the  evident* 
should  have  been  excluded  tor  this  reason. 
There  ia  ample  ground  in  the  record  for  say- 
ing that,  if  the  teetimony  did  relata  to  a 
confession,  then  the  confession  was  not  so 
far  voluntary  on  the  part  of  the  defendant 
as  to  render  it  admissible.     But  defendant 


luadc  no  confession  of  guilt,  uor  admissiirn 
that  he  wa«  afBicted  with  the  disease  for 
which  he  vaa  examined.  And  it  has  been 
well  settled  by  decisions  without  conf.ict, 
from  the  earliest  rulings  on  the  subject  to 
the  present  time,  that,  even  though  a  con- 
fession be  involuntarily  made,  inculpating 
facts  discovered  by  means  thereof  maj  t« 
established  against  the  defendant.  King  v. 
Warickskall,  1  Leach,  C.  L.  283;  King  v. 
Lockhart,  1  Leach,  C.  L.  jBfl;  fiw:  v.  Grif- 
fin, Russ.  Il  K.  C.  C.  151 ;  Uom.  v.  Knapp,  9 
Pick.  406,  20  Am.  Dee.  491;  State  v.  Mot- 
ley, 7  Rich.  L.  327.  There  is  nothing,  there- 
fore, in  the  rule  excluding  involuntary  con- 
fessions to  prevent  the  phyaicinns  who  made 
the  examina.tion  of  defendant's  person  from 
testifying  as  to  his  condition  with  reference 
to  having  venereal  disease 

But  while  the  conditiou  of  defendant's 
privates  was  not,  on  the  one  hand,  a  confes- 
sion or  an  admission,  nor,  on  the  other,  an 
independent  circumstance  discovered  by 
means  of  a  confession  or  GdmissioD,  it  is 
nevertheless  necessajy  to  inquire  further  as 
to  the  admissibility  of  the  evidence  thereof, 
in  view  of  the  fact  that  it  appears  without 
reasonable  doubt  friun  the  evidence  that  de- 
fendant was  compelled  to  submit  to  such  ex- 
amination, and  was  therefore  compelled  to 
furnish  evidence  against  himself.  The  ex- 
aminatioii  by  physicians  was  made  under 
the  direction  Of  the  prosecuting  attorney, 
and  was  ^l  {trst  resisted  by  defendant,  who 
Anally  consented  thereto,  if  at  all,  only  after 
he  had  been  told  by  one  of  the  officers  who 
made  the  arrest,  and  who  was  present,  act- 
ing under  the  direction  of  the  county  attor- 
ney, BJid  in  his  presence,  that  the  state  had 
the  light  to  require  such  an  examination  to 
be  made,  and  that  the  defendant  muqt  sub- 
mit to  it..  The  showing  is  amply  suiScient 
to  indicate  legal  duress,  and  we  must  there- 
fore inquire  whether  the  evidence  against 
defendant  secured  by  such  duress,  and 
which  could  not  have  been  .secured  other- 
wise,  was   admissible   over   defendajit's   ob- 

In  many  of  the  states  are  found  constitu- 
tional provisions  similar  to  those  of  the  5th 
Amendment  to  the  Fitderal  Cbnstitulion, 
which,  of  course,  has  no  application  to  pro- 
ceedings in  staie  courts  {iSpiea  v.  Illinois, 
123  U.  S.  131,  31  L.  ed.  80,  8  Sup.  Ct.  Rep. 
21;  Presner  v.  IHtNOis.  116  U.  S.  262,  29  L. 
ed.  1(15,  C  Sup.  Ct.  Rep.  680;  Ticilchell  v. 
Petinsslvoma,  7  Wall.  321,  10  L.  ed.  223), 
to  the  elfeet  that  the  defendant  in  a  crim- 
inal prosecution  shall  not  be  compelled  to 
B  against  himself;  and  it  is   ~~ 


deuce  in  question  incompetent  in  such 
states,  the  absence  of  a  like  provision  from 
our  Consititution  renders  such  an  objection 
unavailing  in  our  courts,  for  Code,  §  54S4, 
which  seems  to  contain  the  only  statutory 
langiiiigc  on  the  subject,  simply  provides 
that  "defendants  in  nil  criminal  proceed- 
ings shall  be  competent  witnesses  in  their 
own  behalf,  but  cannot  be  called  ns  witness- 
es by  the  stat«."  Perhaps  this  language  is 
59  L.  B.  A. 
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not  brmd  enough  to  cover  the  general 
ground  of  the  usual  constitutional  guaranty, 
but  we  cannot  concede  that  tiiere  is  in  the 
Constitution  of  our  state  no  guaranty 
against  inquisitorial  proceedings  for  the 
purpose  of  compelling  a  defendant  to  dis- 
close criminating  evidence.  Our  Constitu- 
tion does  explicitly  provide  (art.  1,  !  8) 
that  "no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law,"  and  the  term  ''due  process  of  law"  has 
received  by  this  court,  as  well  as  by  all  the 
courts  of  this  country,  a  very  broad  and 
liberal  interp relation.  In  Foule  v.  ifanR, 
53  Iowa,  42,  3  S.  W.  814,  it  is  said  (quot- 
ing from  Wtilenell  v.  Gregg,  12  N.  Y.  2M, 
02  Am.  Dec.  160)  that  it  "undoubtedly 
means  in  the  due  course  of  legal  proceed- 
ings, according  to  those  rules  and  forms 
which  have  been  established  for  the  protec- 
tion of  private  rights,"  and  (quoting  from 
Bank  of  Columbia  v.  Okely,  4  Wheat.  235, 
4  L.  ed.  559)  tlwt  it  was  intended  thereby 
"to  secure  the  individual  frcHn  the  arbitrary 
exercise  of  the  powers  of  government  unre- 
strained by  the  eshiblish^  principles  of 
private  rights  and  distributii-e  justice,"  Id 
Griticold  College  v.  Davenport,  66  Iowa, 
033,  22  N.  W.  904,  we  said:  "The  rule  in 
respect  to  due  process  of  law,  stated  in  • 
general  way,  is  said  to  he  this:  That  every- 
one is  entitled  to  the  protection  of  'those 
fundamental  principles  of  liberty  and  jus- 
tice which  lie  at  the  basis  of  all  our  civil 
and  political  institutions.' "  But  further 
citation  of  authorities  is  not  necessary  to 
establish  the  general  proposition  that  fun- 
damental principles  of  judicial  procedure, 
whether  in  civil  or  criminal  cases,  as  they 
existed  and  were  recognized  in  tlie  courU 
of  England  and  the  American  colonies  prior 
to  the  adoption  of  the  Federal  and  state 
Constitutions,  are  intended  to  be  preserved 
by  this  guaranty  of  due  process  of  law,  and 
that,  while  forms  may  be  changed,  essen- 
tial guaranties  cannot  be  taken  away,  even 
by  attempted  l^slative  enactment-  For 
instance,  the  rule  of  evidence  that  involun- 
tary confessions  cannot  be  shown  as  against 
the  defendant  in  a  criminal  prosecution  is 
not  only  not  expressly  recognized  anywhere 
in  our  Constitution,  but  it  is  not  even  em- 
bodied in  the  statutory  provisions  with  ref- 
erence to  evidence;  and  yet  can  anyone  sup- 
pose that  an  act  of  the  legislature  abrogat- 
ing this  rule,  and  allowing  confessions  of  a 
defendant,  extorted  by  promises  or  threats, 
to  be  shown  in  a  criminal  proceeding,  would 
be  upheld?  A  complete  answer  to  any  such 
legislation  would  be  that  it  deprived  the  ac- 
cused of  one  of  the  pi'otectiuns  afforded  him 
from  time  immemorial  by  ru]e»  of  evidence 
so  fully  recognized  and  so  fundamental  with 
reference  to  criminal  procedure  that  it  must 
be  contrary  to  due  process  of  law  in  crim- 
inal cases.  In  the  Federal  courts,  ajid  in 
the  couit^  of  tbosc  states  whose  Constitu- 
tions conti^in  guaranties  against  compelling 
one  accused  of  crime  to  be  a  witness  against 
himself,   it   is  well   settled'  that  in   neither 
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Emery's  Oaae,  107  Mass.  172,  9  Am.  Kep. 
22;  CovTiselmtMi  y.  Hitchcook,  142  U.  S.  S47, 
35  L.  ed.  1110,  3  Inters.  Com.  Bep.  816,  12 
Sup.  Ct.  Rep.  190;  Slate  v.  Simmont  Hard- 
icare  Co.  lOO  Mo.  118,  15  L.  R.  A.  076,  18  S. 
W.  1125.  It  ia  true  that  in  moat  of  the 
CBBCH  in  which  the  maxim.  Nemo  tenelur 
•eipsum  aecuaare,  baa  been  conaidered  with 
reference  to  its  effect  as  upplied  to  atatu- 
tory  provisions  (ending  to  deprive  the  wit- 
ness ot  the  benefit  thereof,  the  constitutional 
provisiona  agaioat  c<»npelting  the  defendant 
in  a  criminal  proceeding  to  testify  EuiHinst 
himself  have  been  referred  to;  but,  in  de- 
termining whether  auch  an-  ezpreea  coneti- 
tutioual  guaranty  ia  essential  to  tbe  preaer- 
vatiun  of  the  principle  aa  a.  fundamental 
rule  of  criminal  procedure  it  is  pertinent 
to  suggest,  first,  that,  no  matter  how  re- 
stricted the  constitutional  guaranty,  it  ha^ 
beat  given  the  same  broad  and  libeiiil  inter- 
pretation. Thus,  it  is  lield  that  although 
the  language  of  the  constitutional  provi- 
sitHi  may  simply  be  that  no  person  shall  be 
required  to  testify  ecainat  himaelf  in  a 
crimiual  case,  yet  this  guaranty  amounts 
to  a  prohibition  against  requiring  a  witness 
in  a  civil  case  to  disclose  facts  tending  to 
show  liim  guilty  of  a  crime.  State  v.  Sim- 
mona  Hardware  Co.  109  Mo.  US,  IS  L.  R. 
A.  670,  16  B.  W.  1125.  Such  guaranty  is 
applicable  to  a  witness  before  any  tribunal 
and  in  any  proceeding.  State  t.  Young,  110 
Mo.  405,  24  S.  W.  103B.  And  statutes  which 
require  witnesses  in  certain  penal  actions 
to  testify,  regardless  of  whether  their  evi- 
dence will  tend  to  criminate  them,  guaran- 
teeing them  at  the  some  time  against  their 
testimony  being  used  to  convict  for  a  crime 
thus  disclosed,  are  unconstitutional,  not- 
withstanding the  guaranty.  See  Counsel- 
man  V.  Hitekcoek,  142  IT.  S.  347,  663,  35  L. 
«1.  1110,  1114,  .■(  Inters.  Com.  Rep.  818,  12 
Sup.  Ct.  Rep.  195,  and  many  cases  there 
cited  and  reviewed.  Tlie  rule  against  re- 
quiring a  witness  to  give  self-criininating 
evidence  in  any  judicial  proceeding  is  much 
older  than  our  Constitution.  It  is  one  of 
tbe  fundamentals  of  the  conimon  la.w.  The 
rule  itself  and  the  reasons  for  it  are  thus 
stated  by  an  eminent  a^utbority:  "Upon  a 
principle  of  humanity,  as  well  as  of  policy, 
ei"ery  witness  is  protected  from  answering 
questions  by  doing  which  he  would  crimi- 
nate himself, — of  |iolicy,  because  it  would 
place  the  witness  under  ihc  strongest  temp- 
tation to  commit  the  crime  of  perjury;  and 
of  humanity,  because  it  would  be  to  extort  a 
eonfesuon  of  tbe  truth  by  a  kind  of  duress, 
every  apeciea  and  degrte  of  which  the  law 
abiiors.  It  is  pleasing  to  contrast  the  hu- 
manity and  delicacy  of  the  law  ot  England 
in  this  respect  with  tbe  cruel  provisions  of 
the  Roman  law,  which  allowed  criminals, 
and  even  witnesses  in  soiiie  instances,  to  be 
put  to  tbe  torture  tor  the  purpose  o!  extort- 
ing a  confession,"  1  Starkie,  Ev.  41,  And 
see  I  Roecoc,  Criin.  Er.  150;  Broom,  I^c^l 
Maxims,  008.  In  People  ex  rel.  Taylor  v. 
Forbes,  143  N.  Y.  210,  227,  33  N.  E.  303, 
305.  this  language  is  used:  "ThpEie  consti- 
tutional and  statutory  provisions  [referring 
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to  the  Constitution  and  statutes  of  New 
York  on  this  subjectj  have  long  been  re- 
garded as  safeguards  of  civil  liberty  quite 
as  great  and  important  as  the  privil^es  of 
the  writ  of  hal>eBS  corpus,  or  any  of  the 
other  fundamental  guaranties  for  the  protec- 
tion of  personal  rights.  When  a  proper 
case  arises,  they  should  be  applied  in  a 
broad  and  liberal  spirit,  in  order  to  secure 
to  the  citiKen  that  immunity  from  every 
species  of  self -accusation  implied  in  the 
brief  but  comprehensive  language  in  which 
they  are  expressed.  The  security  which 
they  afford  to  all  citizens  against  the  zeal 
of  the  public  prosecutor  and  public  clamor 
for  the  punishment  of  crime  should  not  be 
impaired  by  any  narrow  or  technical  views." 
The  origin  of  the  doctrine  embodied  in  the 
maxim.  Nemo  lenetur  seiptum  aoeusare, 
seems  to  be  obscure.  Perhaps  it  originated 
in  a  protest  against  the  inquisitorial  pro- 
cedure of  tbe  ecclesiastical  courts,  and  was 
introduced  by  statute.  See  article  by  Prof. 
Wigmore  in  6  Harvard  Law  Review,  71. 
But  at  any  rate  it  became  a  general  princi- 
ple of  the  common-law  system  of  jurisprud- 
ence before  the  settlement  of  this  country, 
and  was  regarded  as  a  guaranty  against  in- 
quisitorial proceedings.  In  BrouM  v.  Wail;- 
er,  161  U.  S.  591,  596,  40  L.  ed.  81B,  821,  & 
Inters.  Com.  R^.  369,  16  Sup.  Ct.  644,  64G. 
this  language  is  used  with  reference  to  it: 
"Tbe  maxim.  Nemo  tenetur  aeiptum  aoov- 
sare,  had  its  origin  in  a  protest  against  the 
inquisitorial  and  manifestly  unjust  methods 
ot  interrogating  accused  persons,  which  has 
long  obtained  in  the  continental  system,  and 
until  the  expulsion  of  the  Stuaris  from  the 
British  throne,  in  1688,  and  the  erection  of 
additional  barriers  for  the  protection  of  the 
people  against   the    exercise    of    arbitrary 

While  the  admissions  or  confessions  of  the 

Erisoner,  when  voluntarily  and  freely  made, 
ave  always  ranked  high  in  tbe  scale  of  in- 
criminating evidence,  if  an  accused  person 
be  asked  to  explain  his  apiiarent  connection 
with  a  crime  under  investigation,  the  ease 
with  which  the  questions  put  to  him  may 
assume  an  inquisitorial  cha meter,  the  temp- 
tation to  press  the  witness  unduly,  to  brow- 
beat him  if  he  be  timid  or  reluctant,  to  push 
him  into  a  corner,  and  to  entrap  him  into 
fatal  contradictions,  which  is  so  painfully 
evident  in  many  of  the  earlier  state  trials, 
notably  in  those  of  Sir  Nicholas  Throck- 
morton and  Udal,  the  Puritan  minister, 
made  the  system  so  odious  as  to  give  rise  to 
a  demand  for  its  total  abolition.  The  change 
in  the  English  criminal  procedure  in  that 
particular  seems  to  be  (ounded  upon  no  stat- 
ute and  no  judicial  opinion,  but  upon  a  gen- 
eral and  silent  acquiescence  of  the  courts  in 
a  popular  demand.  But,  however  adopted,  it 
has  become  firmly  einbcdded  in  EnRliab  as 
well  as  in  American  jurisprudence.  So  deep- 
ly did  the  iniquities  of  the  ancient  system 
iinpi-e^s  themselves  upon  tbe  minds  ef  the 
American  colonists,  (hat  the  stales,  with  on« 
accord,  mndp  n  denial  of  the  right  to  ques- 
tion an  accuspil  person  a  pflil  ot  their  funda- 
mental law,  BO  that  a  maxim  which  in  Eng 
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land  was  a.  mere  rule  of  evidence  became 
tlothed  in  this  country  with  the  impregaa' 
liilitf  of  a  constitutional  eiiactnienL"  And 
in  Bram  v.  United  States,  168  U.  8.  533, 
.MS,  42  L,  ©d.  568,  571,  18  Sup.  Ct.  Rep. 
183,  187,  aftET  quoting-  thia  language,  the 
vourt  continues :  "There  can  be  no  doubt 
that  long  pi'ior  to  our  independence  the  doc- 
trine that  one  accused  of  crims  could  not  be 
«>tnpelled  to  testify  againat  himself  had 
reached  its  full  derelopmvut  in  the  common 
law,  was  there  considered  as  resting  on  the 
law  of  natjre,  and  was  embedded  in  that 
syatetn  as  one  of  its  ereat  and  distinguish- 
ing attributes."  And  in  Coutiaelman  v. 
Uilohoock,  M2  U.  S.  547,  503,  36  L.  ed.  1110, 
1114,  3  Inters.  Com.  Rep.  816,  12  Sup.  Ct. 
Bep.  166,  198,  the  court  says:  "It  is  an 
ancient  principle  of  tbe  law  of  evidence  that 
a  witness  shall  not  be  compelled  In  any  pro- 
ceeding to  make  disclueures  or  to  give  teati- 
uiony  which  wilt  tend  b>  crimiiu.te  him,  or 
subject  him  to  fines,  penalties,  ot  forfeit- 
Not  withst&nding  the  fact,  already  sug- 
gested, that  the  oises  heretofore  cited  refer 
to  a  form  of  coustitutiounl  provision  not 
found  in  our  own  Bill  of  liights,  we  are  con- 
vinced that  the  principle  itself  is  too  fun- 
damental to  have  been  purposely  omitted 
ffom  the  chartfT  of  liberties  of  the  people 
of  Iowa,  and  that,  had  there  been  no  such 
specinc  provbion  Anywhere,  the  same  result 
would  have  been  reached  under  the  general 
guaranty  of  due  piooess  of  law.  I-f  such  a 
guaranty  is  not  thus  to  be  implied,  then  wo 
have  in  this  st&te  tbe  anomalous  situation 
that  by  legislative  provision  the  inquisito- 
rial proceedings,  so  generally  referred  to  as 
reprehensible,  and  the  absence  of  which  is  so 
constantly  inentiaDed  as  one  of  the  excel- 
lencies of  the  common  law,  might  be  intro- 
duced. There  would  be  nothiug  unconstitu- 
tional, under  anch  a  construction,  in  a  stat- 
ute which  should  restore  torture  by  the 
thumbscrew  or  the  boot  aa  a  legitimate 
loeans  of  securing  evidence  in  a  criminal 
)ii-o«ecution.  A  constitutional  guaranty 
H^Hinst  self-eriminating  evidence  does  not 
fiioke  it  unlawful  to  require  defendant  to 
uncover  his  face  or  bands,  or  take  his  feet 
from  under  a  chair,  in  the  courtroom,  for 
purposes  of  idemtiGeation.  Stale  t.  Prud- 
homme,  26  La.  Ann.  523;  Johnaon  v.  Com. 
UoPa.  369,  395,  9  Atl.  TB;  Slolev.  Garrett, 
71  N.  C.  85,  17  Am.  Egt,  1;  ilyert  v.  State, 
m  Ga.  76,  99,  25  B.  A  25%  Stnne  courU 
have  gone  to  tbe  e^.tcnt  of  receiving  evidence 
nUtiuned  by  compelling  Ucfenilajtt  to  "make 
tracks."  *  tfiaie  v.  Orahnm.  75  N.  C.  25(1; 
Walher  v.  Slate,  7  Tei.  App.  265,  32  Am. 
Kep.  596.  Other  courts  have  held  auch  evi- 
dence inadmi-sible.  Btokca  v.  Stale,  5  Baxt. 
01»,  30  Am.  K^.  72;  Day  v.  State,  63  Ga. 
(107;  Btaokivell  v.  Slate,  (17  Gn.  70,  44  Am. 
Hep.  717;  People  v.  Head,  30  Mich.  228,  15 
N.  W.  9S.  And  see  Jordan  v.  Slate,  32  Miss. 
:i82.  .This  court  has  gone  no  further  than 
to  suatain  the  right  to  require  defendant  to 
4ta.nd  up  in  court  for  the  purpose  of  identi- 
fication. State  V.  Keasby,  100  Iowa,  231, 
<]9  K.  W.  461.  The  only  ewe  sustaining  the 
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right  to  require  disclosure  of  tluMe  parts  of 
the  person  not  usually  exposed  is  that  of 
Stale  V.  Ah  Chueg,  14  Nev.  79,  33  Am.  Hep. 
530,  where  it  was  held  nut  improper  to  re- 
quire.the  exposure  of  tiie  forearm  to  dis- 
cover tattoo  nuu-ks  for  IdcntiHcation,  and 
even  in  this  case  it  is  said  that  accused 
should  never  be  compelled  to  make  any  in- 
decent or  oSensive  exhibition  of  hie  person 
for  any  purpose  whate\'cr.  In  People  v. 
McCoy,  45  How.   I'r.   21B,   it  was  held   im- 

8 roper  to  receive  evidence  that  a  female  de- 
indant  charged  with  the  murder  of  a  bas- 
tard child  bad,  on  a  forcible  examination  of 
her  person  without  her  consent,  been  found 
to  have  been  recently  delivered  of  a  child. 
BlackuxU  V,  Stale,  67  Ga,  76,  44  Am.  Hep. 
717,  is  also  in  point,  to  the  effect  that  evi- 
dence derived  from  compulsory  examination 
of  the  person  is  not  ajlmi:<Bib1e.  The  case  of 
People  V.  Qlaver,  71  Mich.  303,  38  N.  W. 
674,  relied  on  by  the  state,  is  not  in  point  on 
this  question,  as  defendant  consented  to  the 
examination  of  his  person,  and  voluntarily 
testified  with  reference  to  the  subjecL  In 
Stala  V.  Nordstrom,  7  Wash.  606,  35  Pac. 
382,  it  is  held  that  an  accused  person  "can- 
not be  compelled  to  exhibit  those  portions  of 
his  body  which  are  usual'y  covered,  for  the 
purpose  of  securing  his  identification,  or  in 
other  ways  aJording  evidence  against  him." 
It  would  seem,  therefore,  that  such  an  inves- 
tigation as  that  made  in  the  case  before  us 
without  authority  aa  against  defendant's 
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of  the  invasion  of  defendant's  constitutional 
right,  impliedly  guaranteed  under  the  provi- 
sion of  our  Consutution  as  to  due  |i  ' 
law,  not  to  criminate  himself, 
however,  in  our  state  Constitution  i 
press  guaranty  against  any  proceeding  under 
the  guiae  of  law  auch  aa  that  resorted  to  by 
tbe  officers  in  this  case  for  the  purpose  of  se- 
curing criminating  evidence  from  the  person 
of  the  defendajit.  It  is  provided  by  article 
I  S,  that  "tbe  right  of  the  people  to  be 
ure  in  thrir  persons,  houses,  papers,  and 
effects,  against  unreasonable  seizures  and 
searches,  shall  not  be  violated;  and  no  war- 
rant shall  issue  but  on  probable  cause,  sup- 
ported by  oath  or  affirmation,  paiticuloiiy 
describing  the  plaoe  to  be  searched,  and  the 
persons  and  things  to  be  seixed."  This  guar- 
~~i^,  which  is,  in  substantially  tbe  same 
.  rms,  found  in  the  Constitutiim  of  the 
United  States  (art.  4  of  .^mendments),  and 
in  the  Constitutions  of  many,  if  not  all,  of 
the  oUier  slates,  haL  also  received  a  broad 
jind  liberal  interpretation  for  tbe  purpose  of 
preserving  tbe  spirit  of  cooatitutional  lib- 
erty. In  Boyd  V.  United  Slate*,  116  U.  S.  616, 
622,  29  L.  ed.  74«,  748,  0  8up.  Ct.  Rep.  524, 
528,  the  court,  in  construing  this  provision 
of  the  Federal  Constitution,  uses  this  lan- 
guage: "It  is  our  opinion,  therefore,  that  a 
compulsory  production  of  a  man's  private 
papers  to  establish  a  criminal  charge  against 
him  or  to  forfeit  his  property  is  within  the 
scope  of  the  4th  Amendment  to  the  Consti- 
in  all  cases  In  which  a  search  and 
would  bc^  because  it  ia  a  material  in- 
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gredient.  Bod  «ffccU  th«  sole  object  Mid  pur- 
pose, of  search  and  seizure,  'fbe  principal 
question,  however,  reaiains  to  be  consid- 
«red;  Is  a  search  and  seizure,  or,  what  is 
L>^ivalent  thereto,  a  compulsory  produc- 
tion, of  a  man's  private  papera,  to  be  used 
in  evidence  against  him  in  a  proceeding  to 
forfeit  his  properly  for  alleged  fraud 
ugaiuat  tbe  revenue  laws, — is  such  a  pro- 
ceeding for  such  a  purpose  an  'unreasonable 
search  and  seizure,'  with! a  the  meaning 
of  the  4th  Amendment  of  the  Constitution! 
or.  Is  it  a  legitimate  prooeedisgT  It  is 
contended  bv  Uw  counsel  for  the  government 
that  it  ia  a  Intimate  proceeding,  sanctioned 


lie  U.  S.,  p.  748,  29  L.  ed.,  and  p. 
Sup.  Ct.  It«).J  ;  "In  order  to  ascerti 
nature  of  the  proceodiogs  intended  b;  the 
4th  AmondmeDt  to  tbe  t^xtstitution,  uoder 
tbe  term*  'unreaaooaUe  searches  and  seiz- 
ures,' it  is  only  necessai?  to  recall  the  eoa- 
temporuy  or  uun  Mcent  histonr  of  the  con- 
troveraks  mi  the  subject  both  in  this  ooun- 
trj'  and  in  England.  The  practice  hod  ob- 
tained in  the  colonlea  of  Issuing  writs  of  as- 
sistance to  the  revenue  oMcers,  empoiraiiia 
them,  in  their  discretion,  to  search  suspected 
places  for  smuggled  goods,  which  James  Otia 
pronounced  'the  worat  instruuMut  of  arbi- 
trarj  power,  tlw  most  destructJTe  of  Eng- 
lish liber^  and  tbe  fnndamantal  prlnciplea 
of  law,  that  «nr  was  found  in  an  En^ish 
lawbocdc,'  since  thcf  plaoed  the  libertj  of 
every  man  in  the  hands  of  every  petty  of- 
ficer.' This  was  Id  February,  1T61,  in  Bos- 
ton, and  the  famous  debate  in  which  it  oc- 
curred was  perhapa  the  most  pr 
event  which  inaugurated  the  reus) 
tbe  eolonlea  to  tbe  onpreaaiona  of  the  mother 
countiy.  'Then  and  tbere,'  aaid  John  Ad- 
aots,  'uien  and  tbeie  waa  the  first  soena  ol 
tlte  first  act  of  oppoaiUon  to  tbe  arbitrary 
daiina  of  Great  SriUtn.  Then  and  there 
tbe  child  Independenoe  waa  .  bom.' 
that  thla  gnaran^  aralica  to  the  person  of 
the  defcoAuit,  as  welf  as  to  hisjpapers,  is 
made  evident  by  tha  language  of  Lord  Cam- 
den In  Sntiek  v.  Oaninston,  19  How.  SL  Tr. 
1030,  quoted  at  length  ia  Aoyd  v.  United 
State*,  116  U.  8.  816,  iO  L.  ed.  746,  6  Sup. 
Ct  B<q>.  624,  a  portion  of  the  quotation  be- 
ing as  follows  (p.  ezg,  116  U.  S.,  p.  7S0,  20 
L.  ed.,  and  p.  531,  S  Sup.  CL  Rep.) :  "Last' 
ly,  it  ia  urged  as  an  argument  of  utility  that 
such  a  aeareh  ia  a  means  of  detecting  of- 
fmidare  by  discovering  evidence.  I  wish 
aome  cases  had  been  snofrn  where  the  law 
forceth  evidence  out  of  the  owner's  custody 
1^  process.    There  ia  no  process  asainst  pa- 

Kra  in  civil  causes.  It  has  been  often  tried, 
t  never  prevailed,  ^ay,  where  tha  ad- 
versary has  by  force  or  fraud  got  possession 
of  your  own  proper  evidence,  there  is  no 
way  to  get  it  back  but  by  action.  In  the 
criminal  lair  such  a  proceeding  w 
heard  <di  and  yet  tbm  are  some  crimes- 
such,  for  inatanoe,  aa  murder,  rape,  rob- 
bery, and  boHsehreahing,  to  say  ntrthing  of 
forgery  and  perjury — tAat  are  more  atro- 
dona  than  libeling.  But  our  law  baa  pro- 
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Tided  no  paper  search  in  these  caaes  to  help 
forward  tbe  convidiou.  Whether  this  pio- 
ceedeth  from  the  gentleness  of  the  law 
toward  criminals,  or  from  a  consideration 
that  such  a  power  would  be  more  pernicious 
to  the  innocent  than  ueeful  to  the  public,  1 
will  not  say.  It  is  very  certain  that  the 
law  obligeth  no  man  to  accuse  bimsdf,  be- 
cause the  necesBaiy  means  of  compelling 
eelf-accusiition,  falling  upon  the  innccent,  an 
well  as  the  guilty,  would  be  both  cruel  and 
unjust;  and  it  would  seem  that  search  for 
evidence  is  disallowed  upon  the  same  prin- 
ciple. Then,  too,  the  innocent  would  he  con- 
founded with  the  guilty."  And  the  court, 
after  this  quotation,  continuee  as  follovrs  (p. 
630,  lie  U.  B..  p.  751,  29  L.  ed.,  and  p.  638. 
6  Sup.  Ct.  Bap.)  1  "The  principles  laid  down 
in  this  opinion  affect  the  very  essence  of 
constitutional  liberty  and  security.  Thqr 
reach  farther  than  the  concrete  form  of  the 
case  then  before  the  court,  with  ita  adventi- 
tious dicunutancea.  Tb^  apply  to  all  in- 
vasions on  tbe  part  of  the  ^vemment  and 
its  employees  of  Uie  sanctity  of  a  man's 
home  and  the  privacies  of  life.  It  is  not 
the  breaking  d  his  doors  and  tha  rummag- 
ing of  hia  drawers  that  constitutci  the  es 
sence  of  the  offense;  but  it  ia  the  invasion 
of  his  indefeasible  right  of  peraonal  secur- 
ity, personal  liber^,  and  private  property, 
whoe  that  right  has  never  been  forfeited  by 
hia  conviction  of  some  public  offense ;  it  is 
tbe  invBsioa  of  this  saned  right  which  un- 
derlies and  constitutes  the  essence  of  Lord 
Camden's  judgment.  Breaking  into  a  house 
and  t^>ening  boxes  and  drawers  are  cir- 
cumstances of  aggravation,  but  any  forcible 
and  oompulsoiy  extortiwi  of  a  man's  own 
testimony  or  of  his  private  papers  to  be  used 
as  evidence  to  convict  him  of  crime  m-  to 
forfeit  his  goods  ia  within  the  condemna- 
tion of  that  judgment,  in  this  r^srd  tbe 
4th  and  6th  Amaidments  nu  aliMat  into 
each  other."  That  there  can  be  no  donbt  as 
to  the  continued  acquieacenCB  of  tbe  Su- 
pteice  Court  of  tbe  United  SUtas  in  these 
general  expresdons  of  view,  whatever  ques- 
tion may  have  been  raised  as  to  the  appli- 
cation of  them  in  tbe  itoy<l  Cote,  is  appar- 
ent from  tbe  faot  that  tb^  are  quoted  with 
approval  in  the  dissenting  opinion  in  Brown 
V.  WitUccr,  161  U.  S.  SOI,  616,  40  L.  ed.  819, 
827,  G  Inters.  Com.  Rep.  360,  16  Sup.  Ct 
Bef).  644,  and  are  at  the  ba^  of,  thou^ 
not  expressly  relied  upon  in,  the  majority 
opinion.  And  see,  in  general,  with  refer- 
ence to  a  iimilar  provision  in  a  state  Con- 
stitution, Jlmoberry  v.  Oarpenter,  107  Micb. 
567,  31  L.  R.  A.  163,  65  N.  W.  630.  Thetf. 
are,  of  course,  limitations  as  to  immunity 
from  search  and  seiture  for  the  purpose  ol 
securing  evidence  of  crime.  It  is  well  set- 
tled that,  when  one  charged  with  an  offense 
is  arrtsted,  the  officers  may,  without  further 
legal  procedure,  seite  weapons  with  which 
the  crime  has  been  ooiumitted,  property 
which  has  been  obtained  by  means  of  a  crim- 
inal act,  or  articles  which  may  give  a  clew 
to  the  commissiiH)  of  the  crime  or  identiflea- 
tion  of  the  criminal.  Gtuutang  v.  Stale,  B.% 
Ala.  29,  3  So.  304;   Commercial  Vol.  Banl: 
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y.McLcod,  06  Iowa,  64S,  64  Am.  Rep.'  36, 
19  N.  VV.  320,  22  N.  W.  919;  Rcifanyder  v. 
Leo,  44  Iowa,  101,  24  Am.  Rep.  733.  And 
tlie  ofiiMr  making  such  sewch  maj  testify 
as  to  any  facts,  even  thongh  criminating, 
wliich  were  discovered  thereby.  Starrhman 
V.  Stale,  G2  Ark.  538,  36  B.  W.  940;  ShielOg 
V.  mate,  104  Ala.  35,  16  So.  BS;  Slate  v. 
Flynn,  30  N.  H.  04.  But  "a  party  to  a.  suit 
can  gain  nothing  by  fraud  or  violence  under 
the  pretense  of  process;  nor  will  the  fraudu- 
lent or  unlawful  use  of  proeesa  be  sanc- 
tioned by  the  courta.  In  such  casee  parties 
will  be  restored  to  the  rights  and  position 
they  possessed  and  oceupii:d  before  they  were 
deprived  thereof  by  the  fraud,  violence,  or 
abuse  of  legal  process.''  Ileiftnyder  v.  Lee, 
44  Iowa,  101,  24  Am.  Rep.  733.  As  to  the 
gencial  constitutional  immunity  fn^n  un- 
lawful searches  and  seizures,  see  also  Cooley, 
Const.  Law,  6th  ed.  pp.  364,  3T0,  371n.  None 
of  the  exceptions  recognized  cover  such  a 
case  OS  we  have  before  ue.  The  search  was 
for  the  mere  purpose  of  securing  evidence  by 
an  invasion  of  the  private  person  of  the  de- 
fendant, and  we  think  there  is  no  considera- 
tion whatever  which  will  justify  it.  With- 
out further  elaboration  or  ihe  multiplication 
of  authorities,  it  is  ^loug-h  to  say  that  the 
officers  acted  unlawfully  in  compelling  de- 
fendant to  submit  to  this  examination,  and 
all  evidence  vtith  reference  to  information 
secured  thereby  should  liave  been  excluded 
on  defendant's  objection. 

2.  After  the  evidence  already  referred  to 
had  been  admitted,  tending  to  show  that  de- 
fendant was  afflicted  with  a  venereal  dis- 
ease which  he  might  have  communicated  to 
prosecutrix  by  the  alleged,  rape,  it  was  pro- 
posed to  show  in  behalf  of  the  defendant 
that  prosecutrix  had  at  about  the  tjnte  of 
the  commission  of  the  alleged  crime  had  sex- 
ual intercourse  with  others  than  the  defend- 
ant, by  whom  the  disease  with  which  she 
was  found  to  be  afflicted  might  have  been 
communicated  to  her.  This  evidence  was, 
as  we  think,  wrongfully  excluded.  No 
doubt  it  is  true  that,  as  consent  is  imma- 
terial in  such  a  piosecutlon,  the  female  be- 
ing under  the  age  of  consent,  evidence  of 
unchaste  character  or  acts  of  intercourse 
with  other  men  is  immaterial;  hut,  where 
it  is  sought  to  show  that  the  venereal  dis- 
ease was  contracted  by  intercourse  with  de- 
fendant, it  is  open  to  the  defendant  to  show 


that  it  might  have  been  contracted  other- 
wise, yugent  v.  State,  19  Ala,  521.  And 
sec,  as  analogous  in  part,  Hlate  v.  Wood- 
worth,  65  Iowa,  141.  21  N.  W.  400.  If  on 
a  retrial  there  is  competent  evidence  thai 
defendant  had  venereal  disease  at  the  time 
of  the  connection  with  prosecutrix,  should 
any  be  shown,  evidence  of  her  having  had 
sexual  connection  with  others  near  the  same 
time  should  be  admitted. 

3.  The  mother  of  defendant,  with  whom 
he  lived,  having  tfstifled  that  he  had  do 
venereal  disease,  the  state  sought  to  impeach 
her  evidence  hy  showing  declarations  made 
by  her  as  to  the  condition  of  the  sheeta  of  de- 
fendant's bed.  This  evidence,  recaved  over 
defendant's   objection,   naa   improperly   ad- 


lion  asked  of  the  witness  not  having  covered 
the  specific  matter  tending  to  show  venereal 
disease,  to  which  the  conversation  sought  to 
be  subsequently  established  had  reference. 

4.  The  state  offered  in  evidence  the  war- 
rant of  arrest  of  defendant,  and  the  nlum 
of  the  oQicer  thereon.  This  evidence  was  er- 
roneously received.  We  can  hardly  imagine 
any  case  in  which  the  warrant  and  return 
would  be  competent  evidence.  There  was 
nothing  connected  with  the  defendant's  ar- 
rest, so  far  as  appeared  from  the  return, 
which  had  any  bearing  on  the  question  of 
his  guilt. 

5.  We  find  the  assignment  of  error  on  the 
instructions  not  to  be  well  taken.  Some 
complaint  is  made  as  to  the  impaneling  of 
the  jury,  but  as  a  similar  error,  if  there 
was  error  in  this  respGct,  is  not  likely  to  oc- 
cur on  another  trial,  the  assignment  with 
reference  to  the  matter  need  not  be  consid- 

While  it  is  witli  relucUncc  that  we  re- 
verse a  criminal  case  whei-e  the  evidence  is 
sufficient  to  go  to  the  jury  on  the  question 
of  guilt,  yet  the  fundamental  rules  of  pro- 
cedure adoptcii  for  the  protection  ol  the  in- 
Tiocent  must  be  applied,  not  only  in  casea 
where  it  appears  that  an  innocent  man  haa 
been  convicted,  but  in  all  cases,  regardless 
of  our  views  as  to  defendant's  guilt.  We  are 
compelled  to  say  in  this  case  that,  in  view 
of  the  errors  committed,  a  now  trial  must 
be  {iinnted. 
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against  loss  bj  reason  at  Ilabllltr  tot  accl- 
dentBl  Injuries  to  emploj'ees  doea  not  Innre 
to  the  benefit  of  an  Injured  emploree  so  that 
he  can  enforce  payment  of  It  In  case  the  em- 
ployer becomes  lasalvent  and  makes  an  as- 
slgnment  for  creditors  before  be  receives  bis 
Jadgment,  so  that  tbe  jodgment  cannot  be 
enforced, — especially  wbere  tbe  contract  pro- 
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Tide*  thAt  DO  actlou  shall  He  against  the  In- 
■arer,  an  respects  an;  lou  under  tbe  poller. 
unless  it  shall  be  bcought  b;  the  assured 
blmself  to  reimburse  Urn  for  Ion  actually 
•□■tallied  and  paid  b;  lilm  In  Batlafactlaa  ol 
a  Judgment  after  trial  of  the  Issue. 
S.  A  DOmiBOB-lAiv  mmmtKaiarat  tor  Ii«- 
oSt  ot  ancli  credltora  ma  become  par- 
tlea  theceto  Is  not  a  payment  o(  a  }adg- 
IDent  (or  accidental  [ajnry  In  favor  of  an  em- 
ployee who  does  not  become  a  party  to  the 
■BSignment,  so  aa  to  raise  a  liabllll;  on  the 
part  Dl  one  who  haa  Insured  the  eatployer 
agalnat  losa  by  reasoD  of  liability  Cor  acci- 
dental InJurleE  to  employees,  ivblch  Is  ex- 
pressly  limited  to  loss  actually  sustained  and 
paid  la  satisfaction  of  a  judgmeat  after  trial 
of  the  Issue. 

(January  1,  1808.) 

EEPORT  by  the  Supreme  Judicial  Court 
for  Sagadalioc  Count;  for  the  opinion 
of  the  full  bench  of  a  bill  in  equity  to  apply 
to  plaintiff's  claim  the  liability  of  one  who 
had  undertaken  to  indemnify  an  employer 
against  loss  by  reason  of  accidental  injury 
U>  employees.    Bill  dismiaied. 

The  facts  are  stated  in  the  opinion. 

Mettrt.  F.  E.  Swutkard  and  8.  Ib  Fo(k 
for  plaintiff. 

Mr.  GeoTKe  E.  Hnshaa,  for  defendants: 

There  is  a  vast  difference  between  the  lia- 
bility of  the  inaiirance  cumpany  and  a  con- 
tract to  indemnify. 

iVciu  Haven  v.  S'eio  Haven  A  D.  R.  Go.  62 
Conn.  253.  18  L.  K.  A.  266,  25  Atl.  316. 

The  relation  of  debtor  and  creditor  does 
not  exist  between  this  insurance  company 
end  J^ryc,  but  only  between  said  company 
and  the  f^as  company  when  that  gaa  com- 
pany satisties  tlie  judgment  in  accordance 
with  the  terms  of  tlie  policy, 

Keller  v.  Ashford.  133  U.  S.  610,  33  L. 
«d.  667,  10  Sup.  Ct.  Rep.  484;  Klapicorth  v, 
Ih-etsler,  13  X.  J.  Eq-  «2,  78  Am.  Dec.  69; 
Champion  v.  Broicn,  6  Johns.  Ch.  398,  10 
Am.  Dec.  343. 

Id  this  contract  the  injured  party  who 
obtained  the  judgment  is  not  a  party,  nor 
(«uld  he  at  common  law  bring  an  action 
against  the  insurer,  because  there  is  no 
pririty  between  them. 

Jfoses  V.  Tracelera'  Ini.  Go.  (N.  J.)  49 
Atl.  720;  Bmcon  Lamp  Co.  v.  Travellers' 
In*.  Go.  61  N.  J.  Eq.  59,  47  Atl.  579. 

It  is  a  good  defense  to  an  action  on  a  con- 
tract that  the  oblif^ation  to  perform  the  act 
re<iuired  was  dependent  upon  aome  other 
thinga  which  the  other  party  was  to  do,  and 
has  fniled  to  do. 

Parsons,  Contr.  pp.  87,  SB. 

The  inanrance  company  is  regarded  as  a 
BUrcty  to  the  gns  and  electric  company  and 
a  recovery  can  be  had  from  it  only  upon 
proof  that  the  gas  and  electric  company  has 
paid  the  money  or  some  portion  of  it. 

Malone;/  v.  tielton.  144  N.  Y.  186,  39  N. 
K  82;  Gilbert  v.  Wiman,  1  N.  Y.  561,  49 
Am.  Dec.  359. 

An  obligation  to  pay  is  not  the  same  thing 
as  actual  payment. 

Sedgw.  Damages,  i   316;  KoMer  v.  Uat- 
tage.  72  N.  Y.  2«6. 
Sft  L.  R.  A. 


W1>wb11,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

At  the  December  term,  1808,  of  this  court 
for  Sagadahoc  county,  the  plaintiff's  intes- 
tate entered  an  action  against  the  Bath  Oas 
&  Electric  Company  to  recover  damages  for 
personal  injuries  Bustained  by  him  on  March 
10,  1898,  while  in  the  employ  of  that  com- 
pany, and  by  reason  of  its  alleged  n^li- 
gence.  After  a  trial  before  a  juiy,  in  which 
a  verdict  was  rendered  for  the  plaintiff,  ttte 
taken  to  the  law  court  upon  the 
defendant's  motion  for  a  new  trial,  ajid 
finally,  at  the  April  term,  1900,  judgment 
was  rendered  against  the  gas  and  electric 
company  in  favor  of  the  complainant  as  ad- 
ministrator of  the  plaintiff  in  thai  action, 
the  latter  having  previously  died,  for  the 
sum  uf  ^,41G.ti5  and  costs. 

At  the  time  of  tho  accident  wherein  the 
plaintiff's  intestate  received  the  injuries 
complained  of  in  the  suit  above  referred  to. 
the  defendant  in  that  suit  had  a  contract  gf 
indemnity  with  the  Fidelity  &  Casualty 
Company,  one  of  the  present  respondents, 
wherein  the  latter,  for  a  valuable  consider- 
ation, had  agreed  to  indemnify  the  Bath  Gas 
ft  Electric  &>mpany,  for  the  term  of  twelve 
months  from  December  1,  1897,  "against 
loss  from  common-law  or  statutory  liability 
for  damages  on  account  of  bodily  injuries, 
fatal  or  non-fatal,  accidentally  suffered  by 
any  employee  ur  employees  of  the  assured 
while  on  duty  at  the  places  and  in  the  oc- 
cupations  mentioned   in  the  schedule  here- 


described  in  the  said  schedule,  subject  to 
the  folloTing  special  and  general  agree- 
ments, which  are  to  be  construed  as  co- 
ordinate, as  conditions,"  One  of  these  con- 
ditions was  as  follows:  "No  action  shall 
lie  against  the  company  [the  insurer)  as  re- 
spects any  loss  under  this  policy,  unless  it 
shall  be  brought  by  the  assured  himself  to 
reiml>urse  bim  for  loss  actually  sustained ' 
and  paid  by  him  in  Ratisfaetion  of  a  judg- 
ment after  trial  of  the  insue." 

The  defense  of  the  original  suit  was  par- 
tially assumed  by  the  casualty  company,  and 
was  conducted  by  its  counEtel  in  conjunction 
with  that  of  the  gas  company,  under  a 
clause  of  the  contract  of  insurance  which 
gave  the  insurer  the  right  to  defend   such 

In  August,  1898,  tlie  Bath  Gas  k  Electric 
Company,  being  insolvent,  made  a  eommon- 
Inw  uHsigument  for  the  benefit  of  such  of  its 
creditors  as  became  parties  to  the  assign- 
ment within  the  time  limited  therein,  of  all 
its  property  of  every  description.  The  as- 
signees subsequently  sold  and  conveyed  ail 
of  such  property  to  George  F.  West,  one  of 
the  respondents :  and  on  SepUmber  6,  1699. 
this  contract  of  insurance  with  the  casualty 
company  wan  transferred  by  the  ossigneeH 
to  West,  with  the  consent  of  the  insurer. 
Execution  was  duly  issued  upon  the  judg- 
ent  recovered  by  the  complainant,  and  was 
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SUc«d  In  Ml  oOioer'B  handB  for  enforcement, 
ut  be  n-iLa  uniible  to  And  any  property  of 
the  judfpnent  debtor,  and  Uie  judgment  ban 
remained  wholly  uusatisBed;  tlUB  judgment, 
as  afptinst  the  gaa  coinpanj,  ia  entirely 
worth  lesB. 

Tbe  complainant  has  commenced  this  bill 
in  equity  against  the  defendant  in  the  orig- 
inal suit,  its  assignees  under  the  common- 
law  Hssigumeiit,  tlie  transferee  of  tbe  prop- 
Krty,  the  trustee  of  a  mortgage  given  by  the 
gus  company  to  aecure  its  bonds,  and  the 
Fidelity  &  Casualty  Company,  alleging,  in 
addition  to  some  of  the  facts  above  stated, 
that  the  Fidelity  &  CasuaJty  Company  re- 
fuses to  pay  the  judgment  above  refened 
to;  tliat  the  gas  company,  it«  assignees,  and 
the  transferee  of  its  property,  neglect  to 
enforce  the  contract  of  the  casualty  com- 
pany, or  to  pay  the  amount  of  the  judg- 
ment; and  praying  that  the  caaualty  com- 
pany be  compelled  to  pay  to  tbe  complainant 
the  amount  of  such  judgment. 

We  are  unable  to  perceive  any  ground 
upon  which  tbe  bill  can  be  suatained  and 
the  relief  prayed  for  granted.  Xha  coo- 
tract  of  the  insurer  was  with  the  gaa  com- 
Cany  to  Endemnifv  that  company  "  against 
tss "  from  liability  for  damages  on  ac- 
count of  bodily  injuries  accidentally  suf- 
fered by  an  employee  and  caused  by  the 
negligence  of  the  assured.  The  use  of  the 
word  "  indemnify "  shows  the  object  and 
nature  of  the  contract.  It  was  to  reim- 
burse, or  make  whole,  the  assured  ajrainst 
loss  on  account  of  such  liability.  There 
can  be  no  reimbursement  when  there  has 
been  no  loss.  The  contract  of  insurance  con- 
tains nothing  to  show  tha^  it  was  the  object 
or  intention  of  the  contracting  parties  that 
the  insurer  should  guarantee  the  gas  com- 
pany's liabilitj  for  u^ligence  to  its  em- 
l^oyees.  It  was  not  a  contract  of  insurance 
against  liability,  but  of  indemnity  against 
loss  by  rcBHon  of  liabili^. 

This  distinction  was  clearly  recognized  in 
the  case  of  Anoka  Lumber  Co.  v.  Fidelity 
£  Canuilty  Co.  03  Minn.  2B6,  30  L.  R.  A. 
«80,  05  N.  W.  353.  There  is  no  stipulation 
in  this  contract  that  the  insurer  shall  pay 
to  the  employer  "  all  sums  for  which  it  shall 
becotne  liable  to  its  employees,"  as  in  Eovcn 
V,  Employera'  lAabititt/  Asmr.  Corp:  93  Wis. 
201,  »ub  nom.  Horcn  v.  Wett  Superior  Iron 
rf  Steel  Co.  32  L.  H.  A.  388,  87  N,  W.  40. 
Vor  did  the  insurer  contrai't  to  pay  "  all 
damages  with  which  tbe  insured  might  be 
legally  charged,  or  required  to  pay,  or  for 
which  it  might  become  legally  liable,"  as  in 
Imerioan  Einploy:rs'  Liabilitii  Inn.  Co.  v. 
Fordyce,  02  Ark.  602,  36  S.  W.  1051,  in  which 
this  diHtinctton  is  noticed  in  tiiis  language: 
"  The  difference  hetupcn  a  contract  of  in- 
demnity and  one  to  pay  legal  liabilities  is, 
that  upon  the  former  an  action  cannot  be 
brought  and  a  recovery  had  until  tbe  lia- 
bility is  discharged,  whereas,  upon  the  lat- 
tor,  the  cause  of  action  is  complete  when 
the  liability  attaches." 

In  this  case,  as  we  have  seen,  the  contract 
was  one  of  indemnity  only.  It  was  not  ob- 
tained by  the  gas  company  for  the  benefit 
.■iS  U  B.  A. 


of  its  employees,  but  for  its  own  benefit  ex- 
clusively, to  reimburse  it  for  any  sura  that 
tho  comoany  might  be  oUiged  to  pay,  and 
had  paid,  on  account  of  injuries  sustained 
by  an  employee  through  its  negligence.  In- 
dependently of  the  condition  in  the  contract 
of  insurance  above  quoted,  we  should  be 
compelled  to  construe  this  contract  as  one 
of  indemnity  only. 

But  this  provision  puts  an  end  to  all 
question  or  doubt,  if  any  there  could  be. 
The  parties  have  eipressly  provided  in  the 
contract  which  tiiey  chose  to  make,  that 
action  shall  lie  against  tha  company  a; 


to  reimburse  him  for  loss  actually  sustained 
and  paid  l^  him  in  satisfaction  of  a  judg- 
ment after  trial  of  the  issue."  By  reason  of 
the  unequivocal  language  of  this  provision, 
the    undcrtoJung   of    the 


ksly    limii 
ight  by  t 


>rought  by  the  insured,  "  to  reimburse  him 
for  loss  actually  sustained  and  paid  by  htm." 
There  can  be  no  doubt  about  the  meaning  of 
this  language,  and  no  question  about  the 
right  of  the  contractinif  parties  to  insert 
such  a  provision  in  their  contract  for  the 

Curpose  of  making  clear  the  nature  and 
mit  of  the  liabiLty  of  tbe  parties  or  of 
either  of  them. 

Precisely  similar  language  in  a  contract 
of  this  nature  was  constriud  by  the  court 
in  Viwea  v.  Travellers'  Int.  Co.  {N.  J.)  49 
Atl.  T20,  wherein  it  was  held  "  that  not  tbe 
amount  of  the  employee's  judgment,  but  the 
amount  paid  by  the  employer  thereon,  was 
the  sum  for  whi^  tbe  insurer  was  responsi- 
ble." In  this  case  the  court  decided  that  tbe 
transfer  of  the  employee's  property  to  a 
trustee  in  bankruptcy,  hy  operation  of  the 
United  States  bankrupt  act,  was  payment, 
within  the  requirement  of  this  clause,  and 
perfected  the  liability  of  the  insurer  for  so 
much  aa  the  employee  was  entitled  to  re- 
ceive out  of  the  iMnkrupt's  estate;  that  this 
liability  of  the  insurer  passed  to  the  trus- 
tee in  bankruptcy;  and  tbat  tbe  amount  for 
which  the  insurer  was  liable  would  be  de- 
termined by  ascertaining  what  percentage  all 
the  assets  of  tbe  bankrupt,  outside  of  the 
insurance  policy,  would  pay  on  all  the  debts 
proved  against  the  estate,  outude  of  the 
employee's  judgment. 

But  this  doctrine  is  not  applicable  to  the 
case  under  consideration  tor  various  reasons. 
The  common-law  assignment  of  the  gas  com- 
pany was  for  the  benefit  of  such  of  ita  cred- 
itors as  became  parties  thereto  wittiin  tho 
time  limited,  long  aince  elapsed,  and  neither 
the  complainant,  nor  hie  intestate  during  bis 
lifetime,  became  a  party  to  this  assignment. 
Again,  it  does  not  appear  that  any  dividend 
has  ever  or  will  ever  be  paid;  upon  the 
contrary,  it  is  said  in  argument  that  there 
were  no  assets  to  be  divided. 

For  these  reasons  the  bill  cannot  be  sus- 
tained against  any  of  the  respondents.  A 
decree  tcUl  be  made  beU»o  ditmieting  Ihe 
bill,  at  which  time  such  order  will  be  made 
in  regard  to  costs  as  seems  proper  to  the 
jur,ticc  who  makes  the  decree.    So  ordered. 


SiATB  MB  rel.  McCaetht  v.  Hoou. 
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eila(«Bee  of  political  wBrtlra,  and 
within  reaaonable  llmlti  regaJale  tbe  meBCH 
by  wblcb  partlnm  yotera  should  be  protected 
In  eierctalng  lodlvlduat  prelerBiiMa  for  partj 
caodldatea,  which  la  tha  KeneraJ  purpoie  o( 
the  prlmaxT  election  law  of  thla  state. 

L  tinder  tli«  ConatltatiOB  evePT  pepaaa 
wbo  !■  eatltled  to  vote  la  ellsible  to 
ones,  bat  eligibllltf  doea  not  entitle  b  can- 
didate to  equal  adranlagea  in  all  the  practl- 
eal  condlttona  under  which  he  ma;  aeelt  of- 
fice, noi  prohibit  the  leglalatare  from  impoa- 
Ing  fair  and  reaaonable  reatrletloDB  npon  him 
In  aoUcltlQC  the  rapport  of  hla  fellow  cltl- 
aena  at  the  polli. 

B.  IcaUoa  »,  ebap.  ai«.  Gen.  Litwa  IMl, 
wklch  yrolillilla  «  eitiidlditte  wka 
■O>0bt  A  MbiBlmaitloiL  from  a  political 
>«r(r  at  a  primuT  election,  and  had  been 
Dnanceesitul.  (roni  having  hie  name  printed 
on  the  offlctaJ  ballot  aa  an  Independent  can- 
didate for  thq  aame  office,  la  a  reasonable 
refcnlatiou,  aluee  the  blank  apace  provided 
fat  bT  law  la  the  official  ballot,  where  the 
Totera  maj  write  the  name  of  an;  qoallfled 
eltlxen  If  the;  wlih  to  lote  for  him,  protects 
bli  ellKlblllt]',  and  enables  him  to  be  elected 
If  he  receives  the  requisite  votes. 

4.  Held,  IbBl  portlou  of  {  »,  olmp.  218, 
OCB,  Lmwa  l&Ol,  wlileli  ppoblblta  an 
vaattvccaaful  conteataat  for  a  part^ 
QOmlDBtloa  at  the  prlniary  election  from  hav- 
bl*  name  placed  on  the  official  ball< 
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APPLTCATION  for  a  rule  od  tbe  kuaitot 
of  Scott  County  to  show  ouue  why  he 
•bould   not  pUoB  relator'e   name  upon  the 
eounty  official  ballot  aa  ».  oandidate  for  su- 
perintendeDt  of   schoolo.     Di»Bharged, 
The  facto  are  etatad  in  the  opinion. 
Mr.  H.  J.  Faek  for  relator. 
IfMar*.  W.  C.  OdaU  and  E.  lo«tk> 
^ptk  tor  reapondent. 

Lovoly,  J.,  delirered  the  opinion  of  the 

^la  ii  an  order  directad  to  the  B.nditor 
of  Scott  ooQuty  requiring  him  to  abow  cauiie 
whjr  he  Bhonla  not  place  tbe  nojue  of  peti- 

■Headnotes  by  Lovblt,  I. 

NOTB. — For  other  caaes  In  this  series  as  to 
TBildlty  of  atatatorj  regnJattons  as  to  form  of 
ballota  and  placing  ot  namea  thereon,  see  Re 
Ballot  Act  (R.  I.)  e  L.  R.  A.  TT8 ;  Detroit  v. 
Rnah  <Mldi.)  10  L.  tt.  A.  ITl ;  De  Walt  v. 
BartlsT  (P^.)  IB  ^  R-  A.  TTl ;  Stnte  ex  rel. 
Mlie  V.  MeKlroy  (La.)  18  L.  R.  A-  278;  State 
««  rsl.  Ransom  T.  BlsA  (N.  J.)  IS  L.  R.  A.  T6U  ; 
Katm  *.  Brown  (Cal.)  IT  L.  R.  A.  «BT  ;  Cole 
T.  Tedkw  (Mus.>  29  L.  B.  A.  868;  State  ex 
6P  L.  K.  X 


tioner  upon  the  county  offlciol  ballot  aa  an 
independent  candidate  for  superintendent  of 
BchoolB  of  Scott  county.  At  the  laat  primary 
election  held  in  that  county  petitioner  and 
one  H.  J.  Fitzpatrick  were  properly  placed 
upon  tbe  primary  election  b^Iot  aa  the  cson- 
teaticg  candidates  tor  the  Democratic  nomi- 
n^on  for  euperint«ndent  of  schools.  Fitz- 
patrick received  a,  majority  of  the  votes,  and 
lias  been  duly  accorded  a  place  on  the  o^cial 
ballot.  Petitioner  thereafter  causeda  petition 
signed  by  more  than  10  per  cent  in  number 
ol  the  voters  voting  at  the  last  general  elec 
tion  in  his  county  to  be  presented  to  the 
respondent,  demanding  in  due  form  a  place 
on  the  oHicial  ballot  sa  an  independent  ca4i- 
didste  for  the  office  he  sought  at  the  pri- 
mary election  as  a  Democrat.  Tb»  auditor 
declined  to  accede  to  this  request.  We  have 
held  that,  peUtioner's  name  having  been 
placed  upon  the  primary  election  ballot,  at 
which  he  was  a  contestant  lor  the  Demo- 
cratic nomination  of  aebool  fluperintendent. 
he  comea  within  the  provision  of  j  0,  chap. 
216,  Qen.  Taws  IDOl,  which  provides  that 
"no  names  of  candidates  .  .  .  upon 
a  primary  election  ballot  .  .  .  shall 
be  placed  upon  tbe  official  election  bal- 
lot unless  such  candidates  have  been  , 
chosen  in  accordance  with  this  act,  ex- 
cept in  case  of  vacancy  occasioned  by 
death,  resignation,  or  removal,"  etc.  There 
is  no  vacau<7  by  death  or  otJierwise  among 
tbe  candidates  for  superintendent  of  school* 
in  Scott  county,  and  it  is  very  clear  that 
petitioner,  having  been  an  aspirant  for  the 
nomination  of  a  political  party  at  tbe  pri- 
mary election,  after  failure  to  obtain  tbe 
tame  has  no  ri^ht  to  secure  a  place  on  tlie 
official  ballot  within  tbe  express  terma  of  | . 
9,  svpra,  unless  upon  tbe  contention  of  peti- 
tioner that  this  statutory  prohibition  is  in 
violation  of  |  7,  art.  7,  of  tha  Constitution, 
which  is  as  follows:  "Every  person  who, 
by  tbe  provisions  of  this  article,  shall  be- 
entitled  to  vote  at  any  election,  shall  be 
eligible  to  any  office  which  now  la  or  here- 
after shall  be  elective  by  the  people  in  the 
district  wherein  be  shall  have  resided  thirty 
days  previous  to  such  election,  except  bh 
otherwise  provided  in  this  Constitution,  or 
the  Constitution  and  laws  of  the  United 
States."  It  is  claimed  for  petitioner  that 
this  statute,  in  foiindding  one  who  volun- 
tarily becomes  a  candidate  for  a  party  nomi- 
nation at  the  primary  election  and  fails  to 
secure  it  from  having  his  name  on  the  offi- 
cial ballot,  interferes  with  and  materially 
impairs    his    eligibility    for    the    office    for 

rel.  Lamar  v.  IMUon  (Fls.)  22  L.  R.  A.  1S4  : 
SUte  ea  ret.  Pllmmer  >.  Poston  (Ohio)  4S  L. 
R.  A.  237 :  State  w  rel.  Runge  v.  Andepson 
(Wis.)  42  L.  R.  A.  239:  Hlgglns  v.  Berr 
(Minn.)  42  L.  R.  A.  846 ;  Blarmaker  v.  Phil- 
lips IVijo.)  4T  L.  B.  A.  842;  Britton  v.  8aa 
t'ranclacD  CItr  &  County  Sleet  Ion  Comra. 
(Cal.)  GI  L.  S.  A.  lis;  Chamberlln  t.  Wootf 
(S.  U.)  S6  L.  R.  A.  187;  and  Hnrplv  v.  Cnnr 
ICal.)  ante,  S7. 
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which  )ie  failed  to  be  nominated:  nnd  it  i»  ' 
further  claimed  that  every  person  who  ie 
eli(nb1c  theroto  has  the  ri){ht  to  be  s  candi- 
date for  an  office,  »'Iiet>ier  he  has  already 
sought  it  aa  a  party  re[j  resents  live  or  not. 
This  ^laranty  of  the  organic  law  relates  to 
easenlial  qun'liflcations,  and  dispenses  with  . 
any  other  teat  to  hold  oSice  (as  birth,  edu- 
cation, and  the  like)  than  the  right  to  vote, 
and  this,  n-e  apj)rehend,  is  the  extent  of  the 
guarunty.  It  is  not  attempted  therein  to 
provide  regulations  loi  voting,  nor  the  de- 
tails of  the  candidacy  of  the  aspirant.  The 
right  to  vote  and  the  right  to  hold  office  are 
declared  to  l>e  co-ordinate.  The  methods  by 
which  theae  rights  shall  he  protected  and  en- 
forced are,  of  necessity,  left  to  legislative 
action;  but  we  shall  readily  assume  that  it 
is  an  inherent  right  of  citizenship  that  only 
auch  a  system  of  regulation  be  provided  for 
as  will  be  ju<it  and  reasonable,  and  operate 
in  its  application  to  all  voters  and  to  candt- 
datfH  equally.  That  any  system  will  accom- 
plisll  abeolute  equality  in  all  things  must 
not  and  cannot  he  expected.  Under  the  pre- 
vious methods  of  voting  there  were  many  de- 
fects, which  have  been  in  a  meanure  reme- 
died by  the  primary  election  law;  but  no 
plan  will  ever  place  all  candidates  on  a.  per- 
fectly similar  footing.  The  primary  system 
was  to  secure  inviolate  secrecy  to  tjie  voter, 
wiUi  protection  from  corrupt  and  improper 
inducnces.  In  it  the  essential  utility  of  polit- 
ical parties  is  recognized,  while  the  corrupt 
control  by  party  managers  of  caucuses  and 
conventions  was  sought  to  be  obviated  by  1«- 
(^I  ifcognition  of  political  organization,  and 
an  attempted  guardianship  thereof,  whereby 
tlic  partisan  voter  could  express  his  choice 
for  hi4  candidate  under  the  protection  of  the 
state  with  absolute  freedom  in  judgment  by 
means  similar  in  practice  to  the  Au'itralian 
ballot  in  use  at  general  elections.  Of  ncees- 
)dty,  there  must  be  upon  such  a  ballot  a  reg- 
ular order  in  which  the  names  shail  be 
placed,  and  other  features  incident  to  the 
procedure  that  tend  to  create  incidental  ad- 
vantages to  one  candidBt«over  another  ;  but 
it  would  seeni  proper  that  any  candidate 
who  seeks  the  assUtance  of  the  primary 
election  law  to  aid  him  in  securing  party 
support  should  be  bound  1^  the  obligations 
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of  good  faith  and  the  dictates  of  fair  play  to 
which  he  has  voluntarily  subjected  himself. 
It  is  said  by  this  law  to  a  candidate,  "If  you 
prefer  the  advanta^  of  a  party  nomination 
which  is  quite  desirable,  you  may  seek  it: 
hut  if  the  state  prepares  and  prints  your 
ballot  and  regulates  nominations  bo  aa  to  se- 
cure the  utmost  freedom  of  choice  among  the 
members  of  your  party,  it  does  so  upon  the 
siilmiission  by  you  to  the  condition  Uiat,  if 
you  arc  unsuccessful,  it  will  not  thereafter 
print  your  name  upon  the  ballot  to  defeat 
your  opponent;"  and  it  should  not  lie  said. 
because  this  is  refused,  that  it  is  an  unrea- 
aonnhle  condition,  but  rather  an  imposition 
of  even-handed  justice  that  would  have  been 
iN'stowed  upon  his  previous  contestant,  had 
the  result  been  othertvise.  The  conditions  he 
accepted  and  the  consequences  he  would  have 
imposed  upon  his  adversary  should  impel 
him  upon  every  sanction  of  justice  and  com- 
mon honesty  to  submit  to  results  he  should 
have  been  prepared  for,  and  it  cannot  be  said 
cither  that  in  this  effort  at  regulation  of 
political  methods  the  unsuccessful  aspirant 
for  a  party  nomination  is  deprived  of  the 
right  to  run  for  office,  or  the  majority  of 
voters  deprived  of  his  services  in  office,  if 
they  desire  to  secure  them;  for  by  the  terms 
of  «  24,  chap.  4,  Gen.  Laws  1893;  Gen.  Stat. 
18!)4,  chap.  1,  it  is  provided  that,  "after 
the  name  of  the  last-named  candidate  for 
each  otfice  shall  be  placed  on  the  ballot  there 
shall  be  left  as  many  blank  lines  thereon  as 
there  are  like  offices'  to  be  fllled."  That  is, 
a  blank  line  is  to  be  left  on  the  official  ballot, 
where  voters,  or  a  majority  of  them,  may  ex- 
press their  preferences  for  a  person  t^  writ- 
ing his  name  therein.  That  it  is  more  ad- 
vantageous to  the  candidate  to  have  hlH 
name  printed  on  the  twllot  instead  of  re- 
quiring it  to  be  written  is  true,  but  in  thin 
case,  under  the  prohibition  of  the  statute 
to  which  he  submitted,  petitioner  volunta- 
rily denied  himself  that  advantage.  While 
he  cannot  have  his  name  printed,  because 
he  has  for  supposed  beneHts  surrendered 
that  right,  he  is  still  eligible,  and  may  as- 
pire to  the  office,  invite  his  fellow  citizens 
to  vote  for  him  in  the  blank  space  provided 
for.  and  secure  the  office,  if  be  can  obtain 
the  requisite  support. 


NKW    HAMPSHIRE   SUPREME  COURT.- 
John  F.  MacDONALD  ct  al. 


dered  In  foreign  countr;,  see'slso,  In  this  si 
ies.   Dunstan   v.    HIbrIds    (N.    Y.)    20   L.   H. 
C08.  and  note;   rislier  v.   t-leldlng    (Conn.) 
L.  R.  A.  236;  and  ?iewromb  T.  Kewcomb  (Ky.) 
ni  L.  R.  A.  4in. 
69  L.  R.  A. 


emvted  the  earrlH  troma  loaa  by  Are 

oecurrlQg  through  Its  own  negligence,  and  de- 
■trojed  bf  fire  occurring  through  the  ear 
riet's  negligence  in  a  state  where  such  con- 
tract Is  void,  cannot,  after  nnmccessfully  111- 
Igatlng  the  qnestlon  of  the  carrier's  Ilabllltjr 
In  the  country  ol  their  residence,  relltlgate 
eucb  question  In  tlie  stute  where  the  loaa  oc- 
cnrred.  on  the  theory  that  the  Judgment  Is 
a  foreign  one.  and  not  binding  In  such  atitr. 
A  forelBB  JndKIBCBt  peJcetiiiB  « 
claim  after  ■  fair  trial  npoa  ih* 
n>«rlta  Is  a  bar  to  a  subsequent  atlempt  by 
the  Bsnie  plalntia  to  recover  the  same  ctalm 
from  (he  same  defendant  la  the  local  rourl«. 
altlioiigh  sui'b  Jndgment  Involves  a  mlatakp 


MaoDonaIiD  t.'Obakd  Tbukk  R.  Co, 


■s  to  tbt  tocee  and  cDecE  ol  tbe  local  la 

at  least,  If  aucb  mlBtake  was  canard  b;  plaln- 

tlir«  failure  to  lutorm  tbe  court  aa  to  such 


CASE  transferred  by  the  Superior  Court 
for  Coos  County  for  the  opinion  o£  the 
Supreme  Court,  which  was  brought  to  re- 
cover the  value  of  certain  property  do- 
Btroyed  by  fire  wliile  in  defenUaot's  possea- 
eion  for  transportation.  Judgment  for  de- 
feridan  I. 

The  goods  were  shipped  froai  Glasgow, 
Scotland,  deatined  to  Toronto,  Canada. 
They  were  received  at  Portland,  Maine,  by 
defendant  from  the  steam  ah  ip  company. 
While  in  transportation  across  the  state 
they  were  destroyed  1^  fire  following  a  col- 
lision at  Sbclburnc  which  resulted  from  de- 
fendant's negligence.  Plaintiffs  sought  to 
bold  dcfendajit  liable  for  this  loss  in  the 
Canadian  courts,  in  which  they  were  unsuc' 
cessful,  and  they  then  instituted  this  action. 

Further  facts  appear  in  the  opinion. 

Hr.  WlUlam  H.  Sawyer,  for  plaintiffs: 

The  provision  that  tbe  carrier  shall  not 
be  responiiible  for  lo»s,  damage,  or  injury 
arising  from  fire  is  no  defense  for  loss 
caused  by  the  defendant's  negligence. 

Hand  v.  Merchants'  Dexjtatch  Tranap.  Co. 
59  N.  H.  363;  LmiiavlUe  A  N.  B.  Co.  v. 
Tovart,  07  Ala.  514,  11  So.  7.51};  Little  Rock, 
M.  R.  <t  T.  R.  Co.  V.  Talbot,  39  Ark.  523; 
Lamb  V.  Camden  di  A.  R.  &  Transp.  Co.  46 
N.  Y.  271,  7  Am.  Rep.  327;  Bank  of  Ken- 
tuck)/  v.  Adams  Emji.  Co.  93  U.  8,  174,  23 
T...  ed.  872;  ^  Greenl.  Ev.  14th  ed.  219; 
Mann  v.  Birchard,  40  Vt.  326,  94  Am.  Dec. 
SDR;  Qrupan  v.  Adams  Exp.  Co.  114  Pa. 
623,  60  Am.  Rep.  360,  7  Atl.  134;  Dovle  v. 
Fitehbmg  R.  Co.  166  Mass.  4B2,  33  L.  R. 
A.  844,  44  N.  E.  611;  Compania  de  Natiiga- 
don  V.  Braver,  168  U.  &.  104,  42  L.  ed.  398, 
18  Sup.  Ct.  Rep.  12. 

Defendant  cannot  avail  Itself  of  tbe   in- 

Rolfe'v.  Boston  A  M.  R.  Co.  69  N.  H.  476, 
45  Atl.  261 ;  Ray,  Negligence  of  Imposed 
Duties,  p.  1016;  Inman  v.  8out\  Carolina 
R.  Co.  120  V.  S.  12S,  139,  32  L.  ed.  612,  0 
Sup.  Ct.  Rep.  249. 

No  reduction  of  rates  or  special  consider- 
ation for  this  clause  has  been  abown  or  al- 
lied; nor  was  any  alternative  oSer  of 
transportation  under  tbe  rules  of  common 
law  offered;  all  of  which  are  essential  to  the 
I'alidity  of  such  a  clause. 

I^iisrillc  a  }i.  R.  Co.  v.  Gilbert,  88  Tenn. 
430,  7  L.  H.  A.  162,  12  S.  W.  1018:  Little 
Rock  rf  Ft.  S.  R.  Co.  V.  Cravens,  57  Ark. 
112,  18  L.  R.  A.  527,  20  S.  W.  803. 

No  state  is  bound  to  recognize  or  enforce 
contracts  which  are  injurious  to  its  own  in- 
terests, tbe  welfare  of  its  own  people,  or 
which  are  in  fraud  and  violation  of  its  own 
laws. 

Hill  V.  Spear,  50  N.  H.  253,  9  Am.  Rep. 
205;  Fiilier  v.  Lord,  63  N.  H.  514.  3  Atl. 
927  i  Smith  v.  Ooilfrr,,.  28  N.  H.  370,  61 
Am.  Dec.  BIT;  Wharton.  ConH.  L.  H  400; 
Tiiisent  V.  Bo»(oh,  C.  d  .il.  R.  Co.  80  Me, 
69  L.  R.  A.  21" 


I,  23  L.  ed. 
872,  876. 

When  a  railway  seeks  to  ply  ita  calling 
and  to  enjoy  the  emoluments  that  follow 
the  business  of  the  common  carrier  within 
the  lurdcrs  of  this  state,  it  must  exercise 
that  right  under,  and  in  conformity  with, 
the  laws  of  the  state;  and  it  is  not  within 
its  power  lo  say  that  it  will  and  may  not. 
Barter  y.  Wheeler,  49  N.  H.  B,  »  Am. 
Rep.  434;  Gray  v.  Jackson,  51  N.  H.  9,  12 
Am.  Rep.  1 ;  Beaekam  v,  Portsmouth 
llridge,  68  N.  H.  382,  40  Atl.  1060;  Lea- 
aotte  V.  Boston  &  M.  R.  Co.  70  N.  H.  5,  45 
Atl.  1084;  The  loxoa,  50  Fed.  561;  The 
Brantford  Citp,  29  Fed.  373;  The  Guild- 
hall. 68  Fed.  706;  Compania  de  Navigacion 
V.  Bfiiier,  168  U.  S.  104,  118,  42  L.  cd. 
398,  405,  18  Sup.  Ct.  Itep.  12;  ffope  v. 
Hone,  8  De  G,  M.  &  G.  731;  Limeiick  Xat. 
Bank  v.  Hoaard  (N.  H.J  51  Atl.  641, 
.  Tbe  judgment  of  the  Canadian  court  was 
based  entirely  on  the  existence  of  a.  valiti 
contract  for  carriage;  this  suit,  on  the  basis 
that  there  was  no  such  contract,  it  t>eing 
void  as  against  public  policy;  and  the  de- 
cision of  the  Dominion  court  does  not  decide 
the  nwrits  of  this  case. 

Black,  Judgni.  t  733;  Marsh  v.  Maeicr-,' 
ton.  101  N.  Y.  401,  G  N.  E.  59;  Kittredgc 
V.  Holt,  68  N.  U.  191;  Meredith  Mechanic 
Asm.  V.  American  Tim(  DriU  Co.  67  N. 
H.  450,  39  Atl.  330;  Brackcit  v.  Hoitt,  2(1 
N.  H.  257;  A'eafcr  v.  Uoek,  16  Iowa,  23; 
Indianapolis  rf  C.  R.  Co.  v.  Clark,  21  Ind. 
150;  Ferrers  v.  Arden,  Cro.  Elil.  pt.  2,  p, 
663;  Literm'n-e  v.  Herschell,  3  Pick.  33; 
Soger  v.  Blain,  44  N.  Y.  445;  Bostoa  d  M. 
R.  Co.  V.  Sargent,  70  N.  H,  299,  47  Atl. 
305;  Gregg  v.  Page  Belting  Co.  69  N.  II. 
247,  46  AU.  26;  King  v.  Chase,  16  N.  H. 
"  41  Am.  Dec.  675;  Bascom  v.  Manning, 
N.  H.  132;  Last  Chance  Min.  Co.  v.  Ty- 
ler Min.  Co.  157  U.  S.  683,  39  L.  ed.  859, 
15  Sup.  Ct.  Rep.  733;  Wharton,  Confl.  L. 
I  6.'>6;  Story,  Confl.  L.  H  244,  246;  Billon 
V.  Ovyot.  169  U.  S,  113,  205,  40  L.  ed.  95. 
122,  16  Sup.  Ct.  Rep,  139;  De  Brimont  v. 
Penniman,  10  Blatchf.  436,  Fed.  Caa.  No. 
3,715;  Hohner  v.  Gratz,  50  Fed.  369;  Fisher 
V.  Fielding,  67  Conn.  114,  32  L.  R,  A.  236. 
34  Atl.  714:  Dicey,  Confl.  L.  pp.  24,  34,  419. 

The  Dominion  judgment  offered  here   as 

bar  can  have  no  effect  other  than  such  as 
this  court  is  willing  to  allow. 

Crippen  v.  J,aighton,  09  N.  H.  840,  46  L. 
R.  A.  467,  44  At!.  638. 

MesKTB.  C.  A.  Hlsbt,  I»  Ja.  Hlcht,  and 
CbAmberlln  ft  Bloh,  for  defendant: 

The  stipulations  and  agreements  in  the 
bill  of  lading  under  which  the  goods  in  this 
case  were  shipped  constitute  a  good  defense, 
and  prevent  a  recovery  by  the  plaintiffs  in 
this  action. 

The  validity  of  a  contract  is  to  be  gov- 
erned and  determined  by  the  law  of  the 
place  Trhere  it  was  made. 

Sjoini  V.  BroH-ning,  15  R.  I.  422,  7  Atl, 
403:  McKi-e  v.  Joncfi,  07  Miss.  403.  7  So. 
348;  Uitl  V.  Spmr.  50  X.  li,  2,->3,  9  Am. 
Rep.   20.1;    l.illlc  v.   Itilry.   43   N.   11,   113 
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Livctpooi  (t  0.  TV.  Sttam  Co.  v.  Phenix 
Irus.  Co.  129  0.  S.  307,  32  L.  ed.  738,  9  Sup. 
Ct.  Rep.  409  i  Bicann  v.  Bieann,  21  Fed, 
290;  Greenticod  v.  Curtis,  6  Mass.  3SS,  4 
Am.  Dec.  145 ;  Arbwskle  v.  Reaume,  06 
Mich.  245,  55  N.  W.  808;  Blaekwell  v.  Weft- 
iter,  23  Blatchf.  S37,  20  Fed.  6U;  Brock- 
tcap  V.  American  Exp.  Co.  108  Mass.  258, 
47  N.  E.  87;  Smith  v.  Qodfrey,  28  N.  H. 
379,  01  Am.  Dec.  617;  Fouseca  v.  Cunard 
a.  a.  Co.  153  Mnas.  553,  12  L.  R.  A.  340, 
27  N.  E,  005;  O'Regan  v.  Cunard  8.  8.  Co. 
160  Mdsb.  3G6,  35  N.  E.  1070;  Forepaugh 
V.  Petairare,  L.  <E  W.  H.  Co.  128  Ph.  217 
a  L.  K.  A.  608,  18  At).  503;  Hazel  v.  Chi 
eago,  M.  A  Et.  P.  R.  Co.  82  Iowa,  477,  48 
N.  W.  026;  Talbotl  v.  Merchants'  Despatch 
Trnnap.  Co.  41  Iowa,  247,  20  Am.  Rep.  589 ; 
Wftlern  S  A.  R.  Co.  v.  Exposition  Cotton 
.Vills,  81  (ia.  522,  2  L.  R.  A.  102,  7  S.  E. 
910;  Knutclton  \.  Erie  R.  Co.  19  Ohio  St. 
200,  2  Am.  Bep.  395. 

The  stipulations  are  perfectl;f  ralid  and- 
binding  in  England,  where  tho  agreementi 
were  entered  into. 

S«  Missouri  S.  S.  Co.  L.  R.  42  Ch.  Div. 
321;  CoiT  V.  Loncoefcire  £  Y.  R.  Co.  7 
Exch.  704;  lAverpool  £  O.  W.  Steam  Go.  v. 
Phcaix  Ins.  Co.  129  U.  S.  307,  32  L.  ed, 
7S8.  9  Slip.  Ct.  Rep.  409 ;  f  onseeo  v,  Cvnard 
8.  a.  Co.  153  Mass.  553,  12  L.  R.  A.  340, 
27  N.  E.  065;  O'Regan  v.  Cunard  8.  8.  Co. 
100  Mbbb.  350,  35  N.  E.  1070;  Haeel  v.  Chi- 
cago, M.  d  at.  p.  R.  Co.  82  Iowa,  477,  48 
N."  W.  928. 

After  tho  agreements  of  exemption  ' 
entered  into  In  England,  nothing  was  to  be 
done  in  the  waj  of  performance  of  the  stlp- 
ulationa.  These  agreements  were  really  ex- 
ecuted and  completed  as  soon  as  thev  were 
entered  into.  iTiey  were  both  made  and 
executed  in  England,  and  therefoTe  on  every 
ground  governed  bv  English  law. 

Minor,  ConH.  Ijiws,  pp.  401,  406;  Barter 
T.  Wheeler,  49  N.  H.  0,  6  Am.  Rep.  434; 
lAvcrpool  £  G.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  129  U.  a.  397,  32  h.  ed.  788,  9  Sup.  Ct. 
Rep.  469:  Hand  v.  Chicago,  If.  £  at.  P.  R. 
Co.  82  Iowa,  477,  48  N.  W.  920;  Cantit  t. 
Brnjiett,  30  Tex.  303;  Hi/on  v.  JfisaouH,  K. 
£  T.  R.  Co.  86  Tex.  13,  57  Am.  Rep.  589; 
American  Freehold  Land  £  Mortg.  Co.  v. 
.reffeison,  89  Miss.  770,  12  So.  4U4j  Dyke 
V.  Erie  li.  Co.  45  N.  Y.  113,  0  Am.  Rep.  43. 

Exprees  contracts  and  stipulations  may 
limit  and  restrict  the  )ial>ility  of  carriers, 
even  against  their  own  negligence. 

Uykc  V.  Erie  R.  Co.  45  N.  Y.  113,  6  Am. 
Rep.  43;  Xelson  v.  Hudson  Itiver  R.  Co.  48 
N.  Y.  408;  Cragin  v.  New  York  C.  R.  Co. 
51  N.  Y.  61,  10  Am.  Rep.  550;  Kennei/  v. 
Neir  Ynrk  C.  £  H.  R.  R.  Co.  125  N.  Y.  422, 
20  N.  E.  628. 

It  is  consistent  with  public  policy  that 
tho  carrier  make  certain  restrictions  as  to 
the  extent  of  his  liability,  as  to  the  requir- 
ing information  about  the  value  of  the 
goods,  and  certain  other  matters. 

ThMlUy  V.  Boston  £  M.  R.  Co.  66  N.  H. 
263,  9  L.  R.  A.  449,  20  Atl.  327 ;  Durgin  v. 
American   Exp.   Co.   66  N.  H.  277,  9  L.  R. 
A.  463,  20  Atl.  328. 
i)9  L.R.  A. 


These  contracts  are  not  in  the  class  of 
pernicious  contracts,  and  the  contracts,   if 

valid    where    made,    have   unireniallj   been 


Fonseca  v.  Cunonl  S.  8.  Co.  163  Mass. 
553,  12  L.  R.  A.  340,  27  N.  E.  665 ;  O'Regan 
V.  Cunard  8.  8.  Co.  160  Maas.  360,  36  N. 
E.  1070;  Hazel  v.  Chicago,  M.  £  8t.  P.  R. 
Co.  82  Iowa,  477,  48  N.  W.  926.    ' 

The  jiidRmetit  in  the  Canadian  case  is  a 
bar  to  these  proceedings.   . 

When  a  mat(«i:  has  once  properly  passea 
to  6nal  judgment  upon  the  merits,  without 
fraud  or  collusion,  in  a  court  of  competent 
Jurisdiction,  it  has  become  res  judicata, 
and  the  same  matter  between  the  same  par- 
ties will  not  subsequently  be  considered. 

Taylor  v.  Barron,  30  N.  H.  78,  64  Am. 
Dec.  281;  Hillsborough  v.  tliehoU,  48  N. 
H.  379;  Lyford  v.  Denerritt,  32  N.  H.  234; 
HolUster  v.  Abbott,  31  N.  H.  442,  64  Am. 
Dei-.  342;  Morgan  v.  Burr,  68  N.  E.  470; 
Eastman  v.  Dearborn,  63  N.  H.  364; 
Cleaves  t.  Lord,  43  Me.  200;  North  Bank 
V.  Browi,  60  Me.  214,  79  Am.  Dec.  609; 
avcct  V.  Braokley,  63  Me.  346;  Rankin  t. 
Coddard,  55  Me.  389;  McMutltm  t.  Riohie, 
8  I..  R.  A.  288,  41  Fed.  602,  159  U.  B.  235, 
40  I.,  ed.  133,  16  Snp.  Ct.  Rep.  171. 

Full  edect  should  be  given  to  the  Cana- 
dian judgment  in  this  case,  for  the  reason 
that,  W  the  law  of  England  in  force  in  the 
Dominion'  of  Canada,  a  judgment  rendered 
by  an  American  court  under  like  drcum- 
stancea  Mould  be  allowed  full  ajid  coocluaive 
effect. 

fico((v.  Pilkinglon,  B  Best  4  8.  11;  Abou- 
loff  V.  Oppenheimer,  L.  R,  10  Q.  B.  Div. 
205;  Vadata  v.  Lauw«,  L.  R.  25  Q.  B.  Div. 
310;  Nouvioii  V.  Freeman,  L.  R.  16  App. 
Css.  1 ;  Fotrler  v.  Foil,  27  U.  C.  C.  P.  417, 
4  Ont.  App.  2S7. 

Parsoaa,  J.,  delivered  the  opinion  of  the 

The  plaintiffs,  prior  to  the  commence- 
ment of  this  suit,  voluntarily  submitted  the 
claiih  which  tbey  now  make  against  the  de- 
fendant— their  right  to  damages  for  the 
negligent  destruction  of  th«r  property 
while  in  the  hands  of  the  defendant  as  a 
common  carrier— to  a  judicial  tribunal  es- 
tablished by  the  government  of  which  tbey 
were  citizens,  and  to  whose  decrees  they 
owe  obedience.  The  tribunal  to  which  they 
appealed  was  a  court  of  record  of  general 
jurisdiction;  it  had  jurisdiction  of  the  par- 
ties and  of  the  subject-matter  of  the  coo- 
troversy.  Both  parties  appeared  and  were 
heaxd;  the  plaintiSa  had  full  opportunity 
to  present  such  matters  of  fact,  and  to  ar- 
gue such  propositions  of  law,  as  they 
deemed  esEiential  to  their  case.  The  judg- 
ment was  upon  the  merits,  and  againM.  the 
plaintiffs.     It  is  not  claimed   that,  by  an^ 

— oneoiiB  ruling  of  the  court,  the  plaintins 
re  prevented  from   fully  and  fairly  pre- 

.  iting  their  case.  Nor  is  it  suggested  that 
the  court  erred  in  its  decision  of  the  legal 
question  which  the  parties  considered  deci- 
""-  of  their  righta  No  accident  or  mis- 
on   the   part   ot   the   plaintiffs   in   the 
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piCBentalioii  of  Uieir  case  is  guggeHt«d. 
Proud  U  not  charged.  It  is  apparent  that, 
if  the  plaintifTE'  claims  had  be«n  Mutoiaed 
in  Canada,  the  defendant  would  have  been 
bound  by  the  result,  and  would  have  been 
coiDpelled  to  satisfy  any  Judgment  Uiat 
might  there  bave  been  obtained  sgainst  it. 
la  there  any  reason  why  the  plaintiffs,  hav- 
ing compelled  the  defendant  to  litigate  the 
claim  made  by  fhem  in  this  suit  before  a 
tribunal  of  their  own  selection,  and  having 
sufTered  defea.t  without  fraud,  accident,  or 
mistake,  and  after  a  fair  hearing  as  full  aa 
they  cared  to  make  it,  by  the  results  of 
which  the  defendant  was  neceBssrily  bound, 
ithould  not  also  be  everywhere  bound  by  the 
jndieial  determination  which  they  invoked, 
and  be  estopped  from  presenting  before  any 
other  tribunal  the  claim  once  judicially  de- 
cided against  them !  The  judgment  in 
Canadft  waa  final,  and  is  not  reversed.  It 
ia  coDclusive  against  tbe  plaintiSa  in  their 
own  country.  Ah  on  expresuon  of  the  will 
of  the  sorereign  to  whom  their  allegiance  is 
due.  they  owe  obedienca  thereto  abroad  is 
well  aa  at  home.  Upon  eveiy  ground  of 
natural  right  and  justice,  it  would  seem 
that  they  should  be  debarred  from  invad- 
ing the  courts  of  another  country  to  retry 
a  controven^  aetUed  againnt  them  at  home. 
Against  the  binding  etTect  upon  the  plain- 
tilTn  here  of  the  judgment  in  Canada,  it  is 
urged  that,  in  this  court,  tliat  judgment  is 
A  foreign  judgment.  "It  is  universally 
agreed  that  the  laws  of  a  state  have,  em 
pToprio  vigore,  no  extraterritorial  force.'' 
CHppen  V.  LaigMon,  OS  ».  H.  540,  M9,  40 
L.  R.  A.  4S7,  44  Atl.  S38,  541;  Smith  r. 
Godfrey.  28  N.  H.  37B,  381,  382,  SI  Am. 
Dec.  617.  But  the  courts  of  the  state  axe 
open  to  others  besides  our  own  citizens. 
Pub.  Stat  chap.  21S,  I  1.  And  the  oontro- 
versies  our  courts  are  called  upon  to  deter- 
mine are  not  limited  to  those  which  arise 
within  this  sovereignty  or  under  its  laws. 
The  substance  and  effect  of  foreign  laws 
arc,  therefore,  subjects  of  frequent  condd- 
eration.  "There  is,  perhaps,  no  general 
principle  of  law  better  established  than  that 
the  validity  of  a  contract  is  to  be  decided 
by  the  law  of  the  place  where  the  contract 
ia  made.  If  valid  there,  it  is  valid  else- 
whe^^:  but  if  void  or  ille^l-by  the  law  of 
the  place  where  made,  it  is  void  every- 
where. .  .  .  But  there  are  soma  excep- 
tions to  this  rule,  and  among  them  is  this, 
— that  no  nation  is  bound  to  recognize  or 
enforce  any  contracts  which  ore  injurious 
to  its  own  intereRtsi,  or  to  those  of  its  own 
citizens,  or  which  are  in  fraud  of  its  laws." 
Smith  V.  GudfTpy.  28  N.  II.  370.  381,  81 
Am.  Dec.  017.  That  the  law  of  the  country 
where  a  contract  Is  made  or  to  be  executed 
is  to  be  examined  to  ascertain  what  tbe 
agreement  was  wliicb  the  parties  made,  ia 
elementary.  Limerick  Kat.  Bank  v.  Houi- 
ard  (N.  H.)  51  .«].  641;  Xew  Tork  L.  Int. 
Co.  V.  MeKellar,  OS  N.  H.  326,  328,  44  Atl. 
516.  "if  there  is  a  conflict  between  the  lex 
loci  and  the  Itw  fori,  the  former  governs 
in  torts,  the  same  as  in  contracts,  in  respect 
to  tite  legal  effect  and  incidents  of  acts.'' 
69  L.  E.  A. 


Beaelutm  v.  Portamoulk  Bridyi:,  88  K.  H. 
382,  40  Atl.  1066.  If  there  is  no  ground  of 
action  in  the  sovereignty  where  the  tort  i» 
alleged  to  have  occurred,  there  is  none  anj'- 
where.  Leasotte  v.  Botton  d  U.  R.  Co.  70 
N.  H.  5,  6,  46  Atl.  1084.  To  ascertain  the 
rights  resulting  from  acts  done  or  omitted, 
attention  must  be  paid  to  the  circumstances 
under  which  the  events  took  place;  and 
one  of  the  governing  drcumstaiices  is  the 
law  of  tbe  plaee  which  characterizes  tbe 
act.  It  is  sometimes  said  that  in  such  cir- 
cumstances the  courts  of  one  country  out  of 
comity  give  effect  to  the  laws  of  another 
{Smith  V.  Godfrey,  2B  N.  H.  370,  381,  61 
Am.  Dec.  617)  ;  but  a  more  exact  view  has 
been  taken.  "When  the  courts  of  one  coun- 
try consider  the  laws  of  another,  in  which 
any  contract  has  been  made,  ...  in 
construing  its  meaning,  or  ascertaining  its 
existence,  they  can  hardly  be  said  te  act 
from  courtesy,  ea  comitate;  (or  it  is  of  the 
essence   of  the  subject-matter   to   ascertailt 
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tions  or  suppofies;  it  is  equally  clear  that 
their  adopting  the  forms  and  solemnities 
which  that  law  prescribes  shows  their  in- 
tention to  bind  themselves;  nay,  more,  it  is 
the  only  safe  criterion  of  their  having  en- 
tertained such  an  intention.  Therefore,  the 
courts  of  the  country  where  the  question 
arises  resort  to  the  law  of  the  country 
where  the  contract  was  made,  not  ea  comi- 
tate, but  ea  debito  juttitia,  and  in  order  to 
explicate  their  own  jurisdiction  by  discov- 
ering that  which  they  are  in  quest  of,  and 
which  alone  th^  are  in  quest  of, — the 
meaning  and  intent  of  the  parties."  ffor- 
render  V.  Warrendcr,  2  Clark  &  F.  4H8,  530. 
In  like  manner,  when  a  right  Is  claimed  up- 
on acts  occurring  in  another  country,  eourta 
look  to  tbe  law  of  that  country,  not  to  ex- 
tend the  binding  force  of  a  foreign  law  be- 
yond the  territorial  limits  of  the  sovereign- 
ty to  which  it  belongs,  but  to  ascertain 
whether  the  right  claimed  exists  or  not.  It 
is  not  the  foreign  law,  but  the  rights  ac- 
quired under  it,  which  are  enforced  I>y  the 
courts  of  another  country.  And  this  is  true 
whether  the  quention  be  one  of  contract, 
tort,  or  status.  As  the  will  of  the  sovereign 
expressed  in  general  law  can  of  itself  have 
no  extraterritorial  force,  the  same  will  ex- 
pressed in  concrete  form  in  a  judgment  be- 
tween two  suitors  can  have  no  greater  effect. 
A  plaintiff  cannot  here  have  execution  upon  a 
foreign  judgment,  nor  a  successful  defendant 
have  execution  tor  costs,  in  the  absence  of 
legislative  direction  to  that  effect.  The 
question  is  not  of  the  enforcement  of  the 
foreign  judgment,  but  it  is.  What  are  the 
rights  of  the  parties?  The  particular  law 
declared  by  the  judgment  is  evidence  of  the 
rights  now  in  controversy,  as  would  be  the 
general  law  if  the  diapule  related  to  mat- 
ters to  which  it  applied  which  had  not 
passed  into  judgment. 

The    plaintilTs,    MacDonald    &,    Co.,    con- 
tracted with  the  Allan  Stesmship  Company 
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for  the  transportation  of  certain  goods 
from  Glasgow,  Scotland,  to  Toronto,  Cana.- 
da.  One  of  the  stipulations  of  the  written 
I'ontrnct,  called  the  bill  of  lading,  provided 
that  the  ctirrieri  should  not  be  liable  for 
losa  from  fire  even  if  resulting  from  their 
i)wn  negligence.  The  goods  were  delivered 
to  the  Grand  Trunk  Railway  Company  in 
I'ortland,  Maine,  who  accepted  them  upon 
I  he  tcnna  of  the  original  bill  of  lading. 
While  ill  transport  across  this  state,  the 
i;oods  were  destroyed  by  fire  through  the 
negligence  of  the  defendant  railroad.  The 
claim  in  this  suit  is  that  the  stipulation  re- 
!t>asing  the  carrier  from  liability  for  loaa 
through  negligence  is  void  by  the  law  of  this 
stnte,  and  that,  as  the  loss  occurred  through 
the  defendant's  tort  in  this  state,  the  plain- 
tilTs  can  maintain  an  action  for  the  value 
of  the  goods.  Assuming  this  claim  to  be 
'Wiind  without  examination,  and  that  upon 
the  occurrence  of  the  loss  the  plaintitTs  had 
a.  valid  claim  oj^ainst  the  defendant  for  the 
;imount  of  it,  it  does  not  necessarily  follow 
that  .-lliey  ean  now  maintain  an  action  for 
it.  I)y  contract  subsequently  made  in  Can. 
;ida,  they  could  have  releaaed  tbe  defendant 
from  liability,  Dy  an  arbitration,  and 
juvard  a;^nat  them,  their  claim  might  be 
destroyed.  Had  either  event  taken  place  in 
<'anada.  the  qunation  would  be:  Was  the 
i*ontract,  or  arbitration  and  award,  valid  by 
the  laws  of  Canada!  The  action  for  the 
tort  being  transitory,  the  Canadian  court 
had  jurisdiction  of  the  claim,  and  to  deter- 
mine, if  required,  the  law  of  New  Hump- 
.shire,  which  apparently  was  the  law  of  the 
case.  Hugheg  v.  /•ennaj/frnnio  B.  Co.  202 
V&.  222,  51  Atl,  9K0.  The  fact  th»t  the  de- 
fense set  up  is  a  legal  adjudication,  instead 
of  a  contract  of  release,  or  arbitration  and 
nward,  does  not  alt«r  the  legal  question, 
which,  in  respect  to  the  legal  effect  and  inci- 
dents of  Hie  acts  of  the  parties,  is  deter- 
mined by  the  law  of  the  place.  It  is  eon- 
c-eded  that  the  judgment  was  upon  the  mer- 
its, is  flnal,  valid,  and  unreversed,  and  that, 
by  the  law  of  Canada,  it  conclusively  etitab- 
lishes  the  defendant's  right  to  protection 
.igainnt  further  litiuation  of  Uie  same  claim. 
TTiia  right,  resulting  from  the  plaintiffs' 
ncttt,  is  not  limited  by  territorial  linen,  nor 
des^yed  by  the  plaintilTs'  selection  of  an. 
other  sovereignty  as  the  place  for  the  re. 
newal  of  litigation.  This  right  of  the  de- 
fendant depends,  not  upon  the  extraterri- 
torial force  of  the  Canadian  judgment,  but: 
(1)  Upon  the  "universal  law  of  justice, 
.  .  .  which  Unds  one  to  submit  to  a  fi- 
nal decision  resulting  from  his  own  acts'' 
[Fisher  v.  PicWin.fl.  87  Conn.  91,  32  L.  E. 
\.  230.  34  Atl.  714,  dissenting  opinion, 
Tlaraer^ej-,  J.,  page  1.12,  67  Conn.,  page 
■218,  32  L.  n.  A.,  page  72.5.  34  Atl.;  Schiba- 
bii  V.  ^yca^>■„bol^,  L.  K.  0  Q.  B.  Div.  155. 
lill ;  Milliama  V.  ./oMcs,  13  Sices.  *  W.  628, 
ii33.  The  principle  is  that  of  a  voluntary 
submission  to  arbitration,  Krle,  Ch.  .T,, 
Harhcr  v.  Lnmh.  S  C.  B.  X.  S.  0,).  DO)  ;  (2) 
iipon  the  pluiiitilTs'  obligation  of  obedience 
to  Ihc  government  of  which  they  are  citi- 
/I'lis;  "for  it  is  a  part  of  the  original  con- 
.-ifi  T>.  K-  -\. 


tract  entered  into  by  aJl  mankind  who  par- 
take of  the  benefits  of  society,  to  autnnit  in 
all  points  to  the  municipal  constitutions 
and  local  ordinances  of  that  state  of  which 
each  individual  is  a  member"  (3  Bl.  Com. 
160)  ;  and  (3)  upon  the  fundamental  prin- 
ciple of  the  common  law,  that  a  matter  once 
litigated  and  determined  before  a  court  of 
competent  jurisdiction  shall  not  again  be 
controverted  before  any  court.  "The  taw 
as  laid  down  in  the  Duchcis  of  Kingston's 
Cnse  (20  How.  St.  Tr.  356}  seems  to  be 
the  law  to-day, — that  a  judgment  of  a  court 
of  competent  jurisdiction  directly  upon  the 
point  inTolved  is,  as  a  plea,  &  bar ;  as 
evidence,  conclusive."  Neu)  York,  L.  E.  A 
W.  R.  Co.  V.  McHenty.  21  Blatchf.  400,  17 
Fed.  414,  417. 

"The  maxim,  Interest  reipubUca  at  ail 
finia  litimn,  is  not  restricted  in  its  appli- 
cation to  controversies  or  suits  originating 
in  the  st&tc  before  whose  courta  it  is  in- 
voked.' It  does  not  rest  on  the  excellence 
of  any  particular  system  of  jurisprudence, 
Tt  governs  wherever  the  parties  come,  in  the 
last  resort,  before  a  court  constituted  under 
an  orderly  establishment  of  legal  procedure. 
No  one  who  has  been,  or  could  have  been, 
heard  upon  a  disputed  claim,  in  a  cause,  to 
which  he  was  duly  made  a  party,  pending 
before  a  competent  judicial  tribunal  hav- 
ing jurisdiction  over  him,  proceeding  in  due 
course  of  justice,  and  not  misled  by  the 
fraud  of  the  other  party,  should  be  allowed, 
after  a  final  judgment  has  been  pronounced, 
to  renew  tbe  contest  in  another  country. 
The  object  of  courts  is  hardly  less  to  put 
an  end  to  controversies  than  to  decide  them 
justly."  Fisher  v.  Fielding,  67  Conn.  81. 
no,  32  L.  R.  A.  236,  34  AtL  714.  The  case 
from  which  this  quotation  is  taken  was  a 
suit  in  Connecticut  to  recover  the  amount 
of  an  Bnglish  judgment  rendered  by  de- 
fault, service  having  been  made  upon  the 
defendant  while  temporarily  in  England. 
By  the  majority  of  the  court,  the  Knglish 
judgment  ivae  held  conclusive.  Hameraley. 
J.,  dissented  solely  upon  the  ground  that  by 
a  default  the  matter  in  controversy  was  not 
res  judicata  in  the  sense  that  it  had  in  fact 
been  aulHnitted  t^  the  parties  to  a  court, 
and  heard  and  determined.  The  following 
is  from  the  dissenting  opinion  id  the  same 
coBC  (pp.  130,  131,  67  Conn,,  p.  247,  32  L. 
R.  A,,  and  p.  724,  34  Atl.j  :  "The  principle, 
broadly  stated,  is  this:  A  claim  once  sub- 
mitt«d  by  the  parties  to  a  court  of  corope 
tent  jurisdiction,  fully  heard,  determined, 
and  decided  by  that  court,  shall  not  there- 
after be  controverted  between  the  same  par- 
tics.  This  principle  is  entirely  distinct 
from  the  right  givi>n  by  law  to  a  party  to  a 
judgment  to  ask  the  state  to  e^iercise  its 
sovereign  power  in  compelling  obedience  to 
that  judgment.  It  is  simply  a  principle  of 
jurisprudence,  firmly  establiahed  in  our 
municipal  law,  and  based  on  considerationn 
so  general  in  their  application,  so  clearly 
equitable  and  essential  in  any  administra- 
tion of  justice,  that  it  may  fairly  be  called 
a,  univpi'sal  principle  of  jurisprudence.  The 
principle  does  not,  nnd  from  its  very  nature 
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cannot,  depend  vpon  tlie  particular  court 
whose  judicial  action  has  been  invoked, 
long  R«  its  jurisdiction  ia  competent,  and  ita 
judgment  final.  It  applies  wherever  the 
parUes  have  so  Hubmitted  their  claims  to 
a  final  decision  by  a.  court  of  competent  ju- 
risdiction, whether  that  court  be  inferior  or 
superior,  of  law  or  of  equity,  domestic  or 
foreign.  .  .  .  Whether  we  call  thie  Inw 
a  nile  of  comity  of  nations,  is  immaterial 
to  the  matter  in  hand.  It  is  a  part  of  our 
law,  and  derives  it  force  from  that  fact; 
and  foreign  la*i^,  aa  conclusive  evidence  of 
the  legal  effect  of  acta  done  under  them,  i 
received,  by  virtue  of  our  law,  with  the 
tal  qualification  stated  by  Story;  'unless 
thev  are  repugnant  to  ita  policy  or  preju- 
dicial to  its  interest.'  ...  In  assuming 
that  the  real  obligations  of  the  parties  are 
cgntmlled  by  the  fact  that  they  arose  or 
were  undertaken  with  reference  to  the  law 
prevailing  where  their  acta  were  done,  our 
courts  do  Qot  assume  to  execute  a  foreign 
law,  although  the  obligation  they  enforce  as 
I^^I  under  our  own  Taw  may  also  find  ita 
ultimate  source  in  the  command  of  a  foreign 
Mivereign ;  they  treat  the  foreign  law  as  a 
fact  essential,  in  connection  with  other 
facts,  to  ascertain  what  the  parties  really 
meant  by  what  they  have  done;  and  if,  in 
receiving  and  weighing  such  fact,  they  may 
also  theoretically  enforce  the  will  of  a  for- 
eign sovereign,  it  is  only  as  an  incident  to 
the  exercise  of  the  judicial  power  vested  in 
the  courts,  and  does  not  onpnd  the  sover- 
eignty of  the  state  where  such  law  may  be 
proved  aa  a  fact," 

It  ia  ur|^  that  a  foreign  judgment, 
though  admissible  in  evidence,  is  not  con- 
clusive, but  is  merely  prima  facie  evidence. 
Support  for  this  proposition  is  to  be  found 
in  early  Knglish  cases  ajid  dicta,  where  the 
judgment  ia  offered  as  evidence  of  debt  in  an 
action  to  recover  the  amount  found  due  by 
the  former  judgment.  In  Pkilipa  v.  Hunter 
<1TB5)  2  H.  Bl.  402.  410,  a  distinction  was 
made  by  Lord  Chief  Justice  Eyre  between 
esses  where  a  judgment  was  brought  before 
an  English  court,  upon  the  application  of 
a  successful  party,  to  enforce  and  obtain  the 
fruitj)  ot  it  against  the  defendant,  and  those 
cases  where  the  defendant  sets  up  the  for- 
eign judgment  as  a  bar  to  a  new  suit  with 
reference  to  the  former  subject-matter.  "It 
ia  in  one  way  only,"  he  said,  "that  the  sen- 
tence or  judgment  of  the  court  of  a  foreign 
state  is  examinable  in  our  courts,  and  that 
is,  when  the  party  who  claims  the  benefit 
of  it  applies  to  our  courts  to  enforce  it. 
.  .  .  In  all  other  cases,  we  give  entire 
faith  and  credit  to  the  sentences  of  foreign 
courts,  and  consider  them  as  conclusive  up- 
on us."  Hie  latter  statement  does  not  ap- 
pear to  have  been  questioned  in  ICngland. 
BurrotDS  v.  Jemino,  2  Strange,  733;  Bouch- 
er V.  Laicson,  Cas.  (.  Hardw.  85,  87,  89; 
tforber  v.  Lamb,  8  C.  B.  N.  S.  95;  Ricardo 
V.  aarcias,  12  Clark  &  F.  368,  The  distinc- 
tion has.  however,  been  abandon^,  and  for- 
eign judgments  are  not  now  held  examinable 
there  to  the  extent  suggested  by  Chief  Jus- 
tice Evre.  Bank  of  Autlralaiia  v.  Nias,  It 
59  L.  R.  A. 


Q.  B,  717;  Scoit  V.  Filkingtou.  2  Best  &  S. 
11;  aodoTd  V.  Gray,  L.  R.  6  Q.  B.  13B. 

At  the  time  of  the  Hevolution,  it  appears 
to  have  been  underatcxid,  as  the  law  of  Eng- 
land, that  a  judgment  offered  as  evidenct> 
of  a  debt,  in  an  action  by  the  plaintiff  to 
obtain  its  fruit,  was  merely  prima  facie  evi- 
dence, and  examinable  upon  the  merits. 
Jiilton  V.  Otij/of,  159  U.  S.  113,  187,  40  L. 
ed.  y5,  lie,  16  Sup,  Ct.  Rep.  139.  This 
view  was  followed  by  the  early  American 
cases,  among  which  is  the  case  of  Kobinaon 
V.  Prescott,  4  N.  H,  450,  and  to  this  view 
is  to  be  ascribed  the  expressions  found  in 
Bryant  v.  Ela,  Smith  {S.  H.)  3D0,  404: 
Thurber  v.  Blackbourfw,  1  N,  H.  242,  243: 
Taylor  V.  Bnrron,  50  N.  H.  78,  95,  64  Am. 
Dec.  281.  The  American  cases,  however, 
adopted  in  full  the  distinction  made  in  Phil- 
ip* V.  Hunter,  which,  it  is  said  by  Story, 
"has  been  very  frequently  recognized  as 
having  a  just  foundation  in  international 
justice,"  upoD  the  ground  that  where  a.  de- 
fendant seta  up  a  foreign  judgment  as  a  bar 
to  the  proceedings,  "if  it  has  been  prO' 
oounced  by  a  competent  tribunal,  and  car- 
ried into  effect,  the  losing  party  has  no 
right  to  institute  a  new  suit  elsewhere,  and 
thus-to  faring  the  matter  again  into  contro- 
versy; and  the  other  party  is  not  to  lose  the 
protection  which  the  foreign  judgment  gave 
him.  It  is  then  res  judicata,  which  ought 
to  be  received  as  conclusive  evidence  of 
right;  and  the  exceplio  ret  pidicaia  under 
such  circumstances  is  entitled  to  universal 
conclusiveness  and  respect."  Story,  Conll. 
L.  5  598 ;  2  Kent,  Com.  120.  See  Bigelow, 
fiitoppel,  l«6-203:  Freeman,  Judgm.  ti  692; 
Black,  Judgm.  i  229;  Dicey,  Confl.  L.  417. 

It  has  been  said  that  "all  the  American 
cases  agree  that,  where  a  foreign  judgment 
comes  incidentally  in  question,  it  is  conclu- 
sive" {Uumminga  v.  Banks,  2  Barb.  602, 
605)  ;  aJid  that  "it  !«  an  established  rule 
that  a  foreign  judgment,  when  used  1^  way 
of  defense,  is  as  conclusive  to  every  irtcnt 
as  those  of  our  own  courts"  {Origwold  v. 
Pitcitim,  2  Conn.  86,  92),  "Foreign  judg- 
ments are  never  re-examined  unless  the  aid 
of  our  courts  is  asked  to  carry  them  into 
effect  by  a  direct  suit  upon  the  judgment. 
The  foreign  judgment  is  then  held  to  be 
only  prima  fflcie  evidence  of  the  demand; 
but  when  it  comes  in  collaterally,  or  the  de- 
fendant relies  upon  it  under  the  txceplio 
rei  judicata  it  is  then  received  as  conclu- 
sive." Kent,  Ch.  J.,  Smith  v.  heicia,  3 
Johns.  157,  189,  3  Am.  Dec.  400;  Monroe 
V.  Doaqlai,  4  Sandf.  Ch.  128,  181;  Williamt 
V.  Prenton,  3  J.  J.  Marsh,  800,  20  Am.  Dec. 
170.  The  only  American  case  apparently 
questioning;  the  conclusiveness  of  a  foreign 
judRraent  when  offered  aa  a  defense  which 
has  been  discovered  is  Bumham  v,  Webster, 
1  Woodb,  4  M.  172,  Fed.  Cas.  No.  2,17lt. 
The  general  expressions  used  by  the  distin- 
guished author  of  the  opinion  in  this  case. 
if  carried  out,  would  render  a  foreign  judg- 
ment of  little  value,  and  would,  it  has  been 
said,  "destroy  the  force  ajid  effect  of  judi- 
cial proceedings,  and  make  the  judgments  of 
a  foreign  tribunal,  no  matter  how  high  its 
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rank,  or  bow  binding  ita  dcciaionx,  nitliin 
ita  own  jurisdiction,  of  little  greater  effett 
than  the  original  contract  or  promise  sued 
upon."  McAtultsn  v.  Kitchie,  8  L.  R.  A. 
20S,  41  Fed.  602.  But  the  preeiHe  point  in 
the  case  ti>  nbich  the  decision  is  expressly 
limited  is  not  in  opposition,  but  in  support, 
of  the  general  ground  upon  which,  in  such 
case,  the  foreign  judgment  has  been  held 
conclusive.  In  that  case,  in  answer  to  a. 
suit  upon  a  promiasorj  note,  the  defendant 
offereil  a  judRinent  in  a  suit  in  New  Bruns- 
wick, in  which  the  plaintiff  declared  upon 
the  note  then  in  suit,  with  others,  and  had 
judgment  onlj  for  the  others.  Tbe  plaintiff 
offered  to  prove  that,  before  the  former  case 
was  submitted  to  tbe  JU17,  the  not«  then  in 
suit  was,  by  agreement,  withdrawn,  BJid 
wan  not  submitted  to  the  jury,  but,  by  mis- 
take, the  counts  upon  this  note  were  not 
atruck  from  the  declaration  before  judg- 
ment. The  evidence,  if  true  and  admissi- 
ble, established  that  the  former  judgment 
was  not  an  adjudication  as  to  the  note  in 
suit,  a.nd  the  only  point  in  fact  decided  was 
that  the  plaintiff  could  show  what  was  in 
fact  adjudicated  in  the  former  suit  Hoh- 
ner  v.  di-ate,  50  Fed.  360,  ia  within  the  gen- 
eral exception  that  rights  under  a  foreign 
law  win  not  be  enforced  to  the  injury  of 
tbe  citizens  of  the  forum.  The  subject-mat- 
ter and  the  parties  in  the  two  suits  were 
different,  and  the  priiKiple  of  res  jadieata 
did  not  apply.  Dunllan  v.  Biggins,  20  L. 
K.  A.  677,  note  (138  N.  Y.  70,  33  N.  E. 
72B). 

Both  upon  reason  and  all  tbe  authorities, 
it  is  clear  that  a  plea  of  former  adjudica- 
tion, except  aa  a  merger  of  a  cause  of  ac- 
tion, is  austained  by  proof  of  aueb  adjudi- 
cation in  a  foreign  as  well  as  a  domestic 
tribunal.  The  Supreme  Court  of  the  Unit«d 
States,  by  a  bare  ma.^'oTity,  ha«  considered 
that  the  effect  to  be  given  to  a  former  judg- 
ment is  determined  by  the  treatmaut  given 
our  judgments  in  the  courts  of  the  country 
whose  judgment  is  under  consideration ; 
that  courts  are  required  to  do,  not  as  jus- 
tice and  reason  require,  but  as  they  ore  done 
by.  Hilton  t.  Quyoi,  ISO  U.  S.  113.  40  L. 
ed.   06,    16   Sup.   Ct.   Sep.    138.     But   this 

Sucstion  does  not  arise  in  this  case,  because 
ne  courts  of  Ontario  hold  judgroenta  of 
courts  of  tbe  United  States  conclusive  upon 
the  merits.  Ritchie  v.  iloUnllm,  1S9  U.  S. 
233,  40  L.  ed.  133,  16  Sup.  Ct.  Bep.  171; 
Fowler  v.  Fail,  27  U.  C.  0.  P.  417,  4  Ont 
App.  Rep.  207.  The  contrary  contention  of 
the  plaintiffs  is  founded  upon  earlier  cases 
which  are  based  upon  a  statute  (23  Vict 
nhap.  24,  |  1)  which  was  repealed  by  30 
Vict.  (1875,  IB78)  chap.  7.  Fotcler  r. 
Vail,  27  U.  C.  0.  P.  417,  4  Ont.  App.  Rep. 
207. 

The  effect  of  a  foreign  judgment  upon  the 
tmme  subject-matter,  as  establishing  the 
defense  of  res  judicata,  is  the  only  question 
now  involved.  The  tendency  of  the  later 
.\inwican  cases  seems  to  be  to  follow  the 
modern  Engli.'ih  doctrine  as  to  foreign  judg- 
ments generally.  Bnnfcin  v.  Ooddard,  Si 
Me.  28.  8B  Am.' Dec.  719,  66  Me.  380;  Fiah- 
r,0  L.  R.  A. 


cr  V.  Fielding,  87  Conn.  91,  3?  L.  H.  A.  236. 
34  Atl.  714;  /«?iV  v.  Weateott,  29  N.  Y. 
Ufl,  82  Am.  Dec.  401;  Dutatan  v.  Siggitu, 
13S  N.  y.  70,  20  K  R.  A.  068,  33  N.  E.  729: 
Haker  v,  Paimer,  63  III,  668;  Roth  v.  Both. 
104  Til.  35,  44  Am.  Rap.  81;  Billon  v. 
Gnyot,  150  U.  S.  113,  40  L.  ed.  96,  16  Sup. 
Ot.  Rep.  139;  Ritchie  v.  Keifulien,  150  U. 
S.  236,  40  L.  ed.  133,  16  Sup.  Ct.  Rep.  171 : 
Godard  v.  Gray.  L.  R.  6  Q.  B.  139,  G  Eng 
lish  Ruling  Cases,  746 ;  1  Freeman,  Judgm. 
i  fi07.  To  what  extent  the  doctrine  of  these 
cases  is  the  law  of  this  state,  need  not  now 
be  determined.  It  is  stated  a>  a  fact  agreed 
that  the  judgment  pleaded  was  upon  the 
merits  of  the  issue  presented.  The  issue 
presented  in  that  case,  as  in  this,  was  tbe 
defendants'  liability  for  the  destruction  of 
the  plaintiffs'  property.  It  may  be  the 
fact  was  agreed  to  upon  a  different  view  by 
one  of  the  parties,  at  least,  as  to  what  wan 
the  issue  presented  by  the  case.  But,  re- 
gardless of  the  agreed  fact,  it  is  apparent 
from  the  facts  stated  that  the  judffment 
was  upon  the  merits,  and  waa  an  adjudicn- 
tion  of  tbe  plaintiffs'  right  to  recover  the 
damagea  claimed  in  thia  suit.  Tbe  plain- 
tiffs were  not  defeated  because  the  action 
which  they  brought  was  not  a  legal  remedy 
for  the  wrong  claimed  IKittredga  v.  Holt. 
68  N.  H.  191 ) ,  nor  upon  the  ground  that  the 
form  of  their  action  was  misconceived 
(Meredith  Ueohanie  Aata.  t.  Ameriain 
Tiriol  Drill  Co.  B7  N.  H.  450,  39  Atl.  330). 
but  upon   the  merits  of  their  claim.    The 


ad  by  their  plei 

loss  complai 
King  v.  Chase,  15  N.  H.  0,  41 


for  tbe  foes  o 


bility 

the  19 

Am.   Dec.   675;    Uetcalf  v.   Gilmore,  63   N. 

H.  174.     The  deciaton  of  this  question,  when 

the  same  question  as  to  the  same  gooda  is 

again  raised,  concludes  alt  matters  of  fact 

or   law   which   were   or  might  have   been 

S roved  or  urged  in  support  of  or  against  the 
ecision  reached,  Metealf  v.  OUmore,  63 
N.  H.  188. 

If  the  plaintiffs,  in  the  exigencies  of  their 
case  as  then  presented,  and  in  view  of  their 
claim  that  the  question  was  determined  by 
the  Canadian  sbitute,  thought  it  wise  not 
to  offer  proof  of  New  Hampshire  law,  they 
muRt  abide  by  tbe  result  so  long  aa  th^ 
judgment  remains  unreversed.  If  tbe  re- 
sult was  due  to  aoddent,  mistake,  or  mis- 
fortune, which  is  not  claimed,  the  proper 
tribunal  in  which  relief  Aould  be  sought 
would  seem  to  be  the  high  court  of  justice 
of  Onterio.  A  foreign  law  will  not  be  giv- 
en effect  when  it  contravenes  some  estab- 
lished and  important  policy  of  the  etate  of 
the  forum,  or  would  Involve  injustice  and 
injury  to  the  people,  of  the  state  whose 
conrt«  are  appealed  to.  Minor,  Confl.  L.  0; 
Story,  Conff.  L.  |  38.  It  is  urged  tbat  the 
policy  of  this  stete  does  not  permit  common 
carriers  to  release  themaelves  from  lialMlity 
by  n«;1itience.  Assuming  this  to  be  so,  it 
only  followB  that,  in  rendering  the  judg- 
ment, a  mistake  was  mode  as  to  the  law  of 
New  Hampshire,   which    does   not  detract 
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„  n  adju- 

dication, especial];  when,  as  in  this  case, 
the  court  ia  led  into  error  hj-  the  failure  o! 
the  eomplaiiiing  parties  ta  inform  it  as  to 
the  foreign  law.  Godard  v.  Qmy,  L.  R.  6 
<(.  B,  130,  6  Knglifth  Ruling  Casca,  726.  A 
domestic  judgment  pleaded  could  not  be  an- 
swered by  an  averment  that  it  was  founded 
upon  a  mistaken  admiasion  of  the  parties 
aa  to  the  law.  There  is  no  reason  why  euch 
an  averment  should  avail  against  a  foreign 
Judgment.  The  plaintiffs  are  not  citizens 
«f  Uiie  state.  The  defendant  is  sued  here 
because  found  here.  Its  preHence  In  this 
stat«  is  under  our  laws.  In  a  sense,  it  is 
a  citizen  here.  Public  jiolicy,  forbidding 
an  application  of  the  principleH  of  comity 
toward  the  subjects  or  laws  of  a  foreign 
^siuntrj  to  the  injury  of  our  own  citizens. 


would  seem  to  require  us  to  protect  our  owii 
citizens  from  repeated  suits  upon  the  same 
matter.  A  citizen  who  has  been  compelled 
to  litigate  a  matter  in  a  foreign  country, 
and  take  there  the  chance  of  an  unfavorable 
decision,  ought  not  to  be  again  required  to 
litigate  the  same  question  at  home.  No 
rule  of  public  policy  authoriEes  such  a  trav- 
esty upon  fundamental  principles  of  jus- 
tice and  law.  Upon  the  question  raised  ai 
to  the  validity  of  the  contract  releasing  the 
defendant  from  liability  for  negligence,  no 
opinion  is  ctpreased.  The  defendant's  plea 
of  former  adjudication  states  a  defense' to 
this  action.  Upon  the  facts  stated,  it  la 
entitled  to  Judgment. 

Judgment  for  fhe  defendant. 

All  concur. 


HEW  JERSEY  OOUBT  OF  ERRORS  AND  APPBALa. 


Louise  E.  FIELDERS 


■1.    Bhortir     after     itlaliitl] 


AllBhied 


■be  (»ll  la  the  street  and  wis  hart.  The 
Immediate  occasion  of  her  fall  was  ■  defect 
In  the  street  pavement  between  the  rails  ol 
detendant'i  track.  She  charged  the  defend- 
ant  with  negligence  In  three  particulnrs :  (a1 
That  the  car  was  brought  ta  a  stop  at  an  an- 
aale  and  Improper  place;  (b)  that  the  con- 
ductor negligent);  directed  her  towards  her 
deati nation  :  and  (c)  that  the  delendmt  had 
n^lected  to  repair  the  street  pavement  ai  re- 
qalred  b;  the  terms  of  a  municipal  ordin- 
ance. The  trial  Judge  withdrew  (rom  the 
Jnry'i  conilderatlon  the  flrst  and  second 
grounds  of  complaint,  becanae  of  want  of 
evidence  to  support  th?m.  and  sabmltted  the 
case  to  the  Jur;  aolely  upon  the  third  ground. 
A  verdict  having  thereupon  gone  agslnit  the 
defendant,— Held,  that  the  Judgment  cannot 
he  sustained  on  the  theory  that  the  evidence 
would  have  JoatlQed  a  flsding  aKainst  the  de- 
fendant on  either  of  the  Hrst  two  grounds. 
a.  A  eltr  ttrdlnaaee  In  tenas  reqalres 
■II  street  ratlwar  eompaaiea  to  pave, 
repave*  and  keep  la  repair,  under  the 
direction  and  to  the  satisfaction  of  the 
proper  manlrlpal  authorities,  the  space 
between  the  rails  of  their  tracks,  and  be- 
tween the  tracks,  and  the  space  for  1 
foot  outside  of  each  outer  track,  at  the 
same  time  providing  that.  If  any  company 
faH    BO    to    pave    or    ntpave    or    to    keep 

•Ueadnotes  by   PiTNKV,  J. 


the  pavement  In  repair,  the  city  antharitlea 
may  cause  the  work  to  be  done,  and  the  com- 
pany shall,  on  demand,  pay  tba  coat  thereof, 
ifsld,  as  a  matter  of  coastmetlan,  that  the 
ordinance  does  not  confer  a  right  of  action 
upon  any  member  of  the  traveling  public 
who  may  austalD  damage  throngh  tbs  non- 
repair of  the  street. 
S.   Held,  farther,  that  the  ordlnanee  In 

power  of  taxation,  and  cannot  be  sup- 
ported ooder  the  police  powers  conferred 
upon  the  municipality  by  the  legislature. 

(.November  IT,  1003.] 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  affirming  a  Judgment  of  the 
Essex  County  Circuit  in  plaintiff's  favor  in 
an  action  brouf^ht  to  recover  damages  for 
personal  injunea  alleged  to  have  beat 
caused  by  defendant's  aegliBeoce.  Reverted. 
llie  facts  are  stated  in  the  opinion. 
Mr.  OoorB*  T-  Werta,  for  plaintiff  In 


did  not,  as  between  plain- 
tiff and  defendant,  impose  upon  the  defend- 
ant any  duty  or  obligation  to  maintain,  re- 
Eave,  or  repair  said  highway,  for  nonper- 
irmance  or  disregard  whereof  the  plaintiff 
is  entitled  to  maiDtain  this  action. 

2  Thorop.  Neg,  2d  ed.  S  135fli  Elliott, 
Roads  k  Streets,  |  957;  Tiedeman,  Mun. 
Corp.  pp.  1S4,  187;  Jforris  d  E.  R.  Co.  v. 
Neuarla,  10  N.  J.  Eq.  353. 

The  only  remedy  against  the  city  for 
breach  or  neglect  of  its  public  duty  to  con- 
struct and  maintain  highways  is  by  indict- 
ment, and   the  plaintifT,   though  sustaining 


NoTB.— As  to  valldit/ 
Ing  street  railway  companies  to  sprinkle  streets, 
•ee,  in  this  series.  State  v.  New  Orleans  City  A 
I^ke  R.  Co.  (La.)  39  L.  R.  A.  61S,  and  State  v. 
<:anal  k  0.  R.  Co.    (La.)   GO  h.  B.  A.  28T. 

As  to  Uabllltr  of  Btrept  rallwaya  tor  paving 

asseawnents,    see    also    Shreveport    v.    Trescott 

(La.)    46  L.  R.  A.  103,  and  note;  Lake  Street 

Riev.  R.  Co.  V.  Chicago   (III.)  47  L.  R.  A.  B34  ; 

■   .'<:>  L.  R.  A. 


Hid  U] 


L.  R. 
B.  Co. 


lion  Trust  Co.  v.  Richmond  City  R.  C*. 
48  L.  R.  A.  41. 
0  effect  of  the  violation  of  ordinance  In 

to  the  operation  of  street  cars  to  render 
mpanies  liable  for  Injarlra  see  Path  v. 
Grote  &  L.  R.  Co,  (Mo.)  13  L.  R.  A.  74  i 

itl  Street  R.  Co.  v.  Murray  (Ohio)  n 

,  008 :  and  Holwerson  v.  8L  Louis  Ji  B. 

Mo.)  50  L.  H.  /       "" 
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Hpecial  injuiy  or  damage,  is  not  entitled  to 
Slip  the  city  theretor. 

SuasftB  County  v.  Stro'ler,  18  N.  J.  L.  108, 
35  Am.  Dec.  530;  iiuermore  v,  Camden 
County,  20  N.  J.  L.  245,  31  N,  J,  L.  508; 
Coolvy  T.  A'ssez,  27  N.  J.  L.  415;  Collahan 
V.  if  orris  Ttcp.  30  N.  J.  L.  161 ;  Pray  v.  Jer- 
xey  City,  32  N.  J,  L.  304;  Corfcr  v.  Rahtcay, 
55  N.  J.  L.  177,  20  Atl.  98;  Waters  v.  yew- 
ark,  56  N.  J.  L.  301,  28  Atl.  717. 

Where  the  duty  of  the  defendant  to  main- 
tain or  repair  the  highway  depends  upon 
contract  between  it  and  the  municipality, 
the  liability  of  the  contractor  ta  the  individ- 
ual arises  from  the  fact  that  it  contracted 
with  the  city  to  do  for  it,  or,  in  ita  stead, 
H  public  duty  devolved  upon  the  city,  and 
that  by  its  failure  to  perform  ita  contract 
the  municipality  (as  well  as  the  contractor ) 
is  made  liable  to  private  suit.  In  such 
inses,  the  municipality  being  made  liable  by 
I  he  negligent  act  of  its  contractor  or  agent, 
the  party  injured  may,  in  the  first  instance 
I  to  avoid  ciienity  of  action),  sue  the  con- 
tractor or  agent  ihswad  of  the  municipality. 

23  Am.  &  Eng.  F^e.  Law,  p.  985;  Brook- 
lyn V.  Brooklyn  City  R.  Co.  47  N.  Y.  475,  7 
Am.  Rep.  460;  Robinnon  v.  Chamberlain,  34 
>f.  Y.  389,  90  Am.  Dec.  713;  Mc^ahon  v. 
Second  Aie.  R.  Co.  75  N.  Y.  231. 

Persona  emploj-ed  by  a  municipal  corpo- 
i*Htion  in  the  execution  of  public  duties  are 
mere  agencies  or  instruments  by  which  such 
duties  are  performed. 

Booth,  Street  Railways,  g  264;  Condict  v. 
Jersey  City,  46  N.  J.  L.  180. 

Tlie  neglect  of  agents  of  the  public  in  the 
discharge  of  their  legitimate  functions  can- 
not constitute  the  basis  of  an  action  in  be- 
half of  an  individual  who  has  sustained  a 
particular  damage. 

Suaaex  County  v.  ^trader,  18  N.  J.  L.  108, 
35  Am.  Dec.  530;  Pray  v.  Jersey  City.  32  N. 
.1.  L.  304;  Callahan  v.  Morris  Tirp.  30  N.  J. 
h.  181. 

Quasi  corporations  created  by  the  legisla- 
ture for  purposes  of  public  policy  are  sub- 
ject to  an  indictment  for  the  neglect  of  du- 
ties enjoined  on  then),  but  are  nut  liable  to 
II n  action  for  such  neglect. 

«uMCJ!  County  r.  Stmdcr,  18  N.  J.  L.  108, 
35  Am.  Dec.  530;  Pray  v.  Jersey  City,  32  N. 
.r.  L.  304;  Beach,  Contrib.  Neg.  chap.  10,  f 
243,  p.  SOT. 

'Hie  defenduDt  is  a  quasi  public  corpora- 
lion,  created  by  the  legislature  for  purposes 
of  public  policy. 

E3  Am.  &  Eng.  Enc.  Law,  p.  043;  People 
V.  Kerr,  27  S.  Y.  194;  f!ussex  County  v. 
Htrader,  18  N.  J.  h.  108,  35  Am.  Dec.  530; 
HmsenncT  v.  Finiisylcania  R.  Co.  36  N.  J. 
L.  413,  13  Am.  Itep.  457;  State  en  rel. 
Britlgeton  v,  Bridgeton  rf  M.  Traction  Co. 
62  N.  J.  L.  502,  45  L.  K.  A.  837,  43  Atl. 
71.-.. 

The  state,  or  its  rcpicacntntivc,  cannot  be 
compelled  to  appear  as  a  party  defendant. 

Hhinu  V.  Zimmerman,  23  N'.  J.  L.  150,  -">5 
Am.  Dec.  200;  male  v.  Iliiilson  County,  30 
N.  J.  L.  137;  iMdor  v.  BaI.er,  39  N.  J.  L. 
49;  AmcricaH  Dock  rf  Inipmr.  Co.  V.  Trat- 
50  L.  R.  A. 


tees  for  Support  of  Public  Sehoolt,  32  N.  J. 
Eq.  428,  35  N.  J.  Eq.  181. 

The  city,  owing  no  "specific  duty"  to  the 
plaintiff  to  maintain  the  highway,  could  im- 
pose no  such  duty  upon  the  defenduit,  for 
the  benefit  of  the  plaintiff. 

Aiten  v.  Philadelphia,  9  Pa,  Super.  Ct. 
602. 

The  remedy  against  the  defendant  to  com- 
pel it  to  perform  the  duty  imposed  by  the 
ordinance  is  t^  mandamus  at  the  suit  of 
the  municipality.  The  plaintiff  cannot  com- 
pel such  performance. 

Elliott,  Roads  &  Streets,  f  773. 

The  ordinance  was  not  a  reasonable  exer- 
cise of  the  police  power  of  the  municipality. 

State  V.  Jackman,  69  N.  H.  318,  42  L.  K. 
A.  433,  41  Atl.  347 ;  Boston  Boer  Co.  v.  Mat- 
aaehusetts,  07  U.  H.  23,  24  L.  ed.  989;  ifuj;- 
ler  V.  A'onsos,  123  U.  S.  623,  31  L.  ed.  205, 
8  Sup.  Ct.  Rep.  273;  Oridley  v.  Bloomington, 
88  III.  554,  30  Am.  Rep.  560;  Chioago  ▼. 
O'Brien,  111  111.  532,  63  Am.  Rep.  840. 

The  existence  of  the  obligution  of  a  street 
railway  company  to  pave,  repave,  or  repair 
streets  often  depends  upon  the  interpretation 
which  may  fairly  be  given  to  the  statute  or 
ordinance  prescribing  the  duties  of  the  com- 

Uooth,  Street  Railways,  i  240. 

The  power  conferred  upon  the  board  of 
street  and  water  commissioners  by  Laws 
1801,  i  12,  p.  240,  is  insufficient  to  authorize 
or  justify  the  passage  of  an  ordinance  im- 
posing upon  defendant  the  repair  of  the  pub- 
lic streets,  and  subjecting  it,  for  nonper- 
formance oS  that  duty,  to  this  action  at  the 
suit  of  the  plaintiff. 

A  person  traveling  on  other  parts  of  tin- 
highway  than  the  sidewalk  is  bound  at  all 
times  to  exercise  more  than  ordinary  core  to 
avoid  possible  injury. 

Quimby  v.  Filler,  62  N.  J.  L.  768,  42  Atl. 
1051. 

If  a  person  injured  could  by  ordinary  pru- 
dence have  prevented  the  injury,  he  cannot 
recover  therefor. 

Louisville  d  A'.  R.  Co.  v.  Yniestra,  21  Fla. 
700;  Lilley  v.  FUtcher,  81  Ala.  234,  1  So. 
273 ;  Kennedy  v.  Denver,  8.  P.  A  P.  R.  Co. 
10  Colo.  493,  16  Pac.  210. 

A  traveler  upon  the  highway  must  use  or- 
dinary care  to  avoid  injury. 

Creamer  v.  West  End  Street  R.  Co.  156 
Mass.  320,  16  L.  R.  A-  490,  31  N.  E.  391 ; 
Shonhoff  V.  Jackson  Branch  R.  Co.  97  Mo. 
151,  10  S.  VV.  018;  Moore  v.  Huntington,  31 
W.  Va.  842,  8  S.  E.  612;  Xiek»  v.  Marshall, 
24  Wis.  130;'  MeLaury  v.  McOregor,  54 
Iowa,  717,  7  N.  W.  91;  Raymond  v.  Lometl, 
0  Cush.  524,  53  Am.  Dec.  67;  Smith  \. 
Smith,  2  Pick.  621,  13  Am.  Dec.  404;  Uarlowi 
V.  Humislon,  8  Cow.  189;  Lovenguth  v, 
SIoOfni'n,r7fon,  71  111.  238;  Chicago  v.  Biaby, 
84  111.  H2,  25  Am.  Rep.  420;  Vioksburg  v. 
Hcnncssy,  54  Miss.  391,  28  Am.  Rep.  354. 

Messrs.  Fredeiiek  E.  Hodse  and  Sana- 
nal  KaUmI^  for  defendant  in  error: 

A  city  ordinance  is  competent  evidence 
to  prove  that  the  act  complained  of  was 
forbidden  by  it. 

Stole,  TrciiloH  Horse  R.  Co.,  Proieeutort, 
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V.  Trenlon,  83  N,  J.  L.  132,  11  L.  K.  A.  410, 
20  Atl.  1076;  Slate,  Consolidated  TtocUoh 
Co.,  Prosecutor,  v,  Elizabeth,  58  N.  J.  L.  819, 
32  L.  R.  A.  170,  34  Atl.  146;  State,  Cape 
Mag,  D.  B.  <t  8.  P.  It.  Co.,  Prosecutor,  v. 
Cape  May,  59  N.  J.  L.  300,  30  L.  R.  A.  853, 
36  Atl.  886;  Veto  Jersey  Exp.  Co.  t.  A'icA- 
ola,  32  N.  J.  L.  16B;  State,  Xorth  Hudson 
County  R.  Co.,  Prosecutors,  v.  Hoboken,  41 
N.  J.  L.  74;  Jetter  v.  A'eic  York  i  E.  R.  Co. 
2  Keyes,  154;  Lane  v.  Atlontie  Works,  111 
Mass.  136;  Hanlon  v.  South  Boston  Horse 
R.  Co.  129  Maaa.  310;  McOrath  v.  Neio  York 
G.  d  U.  K.  R.  Co.  63  S.  Y.  530;  Beisegel  v. 
yew  York  C.  R.  Co.  14  Abb.  Pr.  N.  8.  29; 
Webb  V.  PortUtnd  rf  K.  R.  Co.  57  Me.  117; 
Clement  v:  Canfield,  28  Vt.  302;  Illinois  C. 
R.  Co.  V.  Kanouse,  39  111.  272,  99  Am.  Dec. 
307. 

A  violation  or  diaregard  of  the  ordinance, 
while  not  conclusive  evidence  of  negligence, 
is  some  evidence  upon  tlic  question,  to  be 
submitted  to  the  jury  with  all  the  other 
evidence. 

Uassolh  V.  Delaicare  d  H.  Canal  Co.  84  N. 
Y.  631;  arand  Trunk  R.  Go.  v.  Ives,  144  U, 
S.  408,  30  L.  ed.  485,  12  Sup.  Ct.  Rep.  679; 
Barriton  v.  Batter  Street  R.  Co.  116  Cal. 
156,  47  Pac.  lOlB;  Illinois  G.  R.  Go.  v.  Ash- 
line,  171  111.  313,  49  N.  E.  521. 

The  defendant  was  liable  at  common  law 
for  the  injury  which  the  plaintiff  sustaineil. 

Worsler  v.  Forty-Second  Street  d  Q. 
Street  Kerry  R.  Co.  50  N.  Y.  203;  Fash  v. 
Third  .loe.  R.  Co.  1  Daly,  148;  Cumberland 
Valley  R.  Co.  v.  Hughes,  11  Pa.  141,  51  Am. 
Dec.  513. 

Notice  t«  municipal  corporations,  express 
or  implied,  of  defects  or  obstructions  in  the 
street,  is  requisite  to  create  liability  for 
damages  for  an  injury  produced  by  reason 
of  tbem;  but  the  authority  of  these  eases 
has  no  application  here. 

Rutson  V.  Kew  York,  9  N.  Y.  163,  50  Am. 
Dec.  526;  Oriffin  v.  iVeio  York,  9  N.  Y.  456, 
61  Am.  Dec.  700. 

The  defendant,  having  laid  down  and  con- 
structed ths  road  for  its  own  proSt,  is  bound 
to  use  reasonable  care  to  keep  and  maintain 
the  same  in  safe  repair,  and  when  it  fails  in 
ita  daty  in  that  respect  it  is  answerable  in 
damages  to  a  person  who  has  sustained  spe- 
cial injury  thereby. 

Oakland  R.  Co.  v.  Fielding,  48  Pa.  320; 
Conroy  v.  Twenty-Third  Street  R.  Go.  52 
How.  Pr.  49;  3  Elliott,  Railroads,  f  1092,  p. 
1640;  Mdjavghlin  v.  Philadelphia  Traction 
Co.  175  Pa.  565,  34  Atl.  863. 

The  defendant  being  a  common  carrier 
and  the  plaintiff  a  passenger,  it  was  the 
duty  of  the  defendant  to  stop  ita  ear  at  a 
safe  place  for  the  plaintiff  to  alight. 

Camden,  G.  d  W.  R.  Co.  \.  Young,  60  N. 
J.  L.  193,  37  At!.  1013;  Joyce,  Electric  Law, 
f  565;  flack  V.  Nassau  Electric  R.  Co.  41 
App.  Div.  309,  58  N,  Y.  Supp.  839;  Sov^ah 
V.  Consolidated  Traction  Co.  188  Pa.  818,  41 
Atl.  743. 

The  ordinance  requiring  the  defendant 
company  to  pave  between  the  rails  of  its 
tracks,  and  to  keep  the  same  in  good  an<l 
complete  repair,  and  in  the  event  of  tlie 
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pavement  being  disturbed  in  auy  way  to  at 
once  relay  that  part  disturbed,  imposed  upon 
the  company  the  duty  to  keep  in  repair  the 
pavement  between  the  rails  of  its  tracks; 
and  the  failure  to  do  so,  by  reason  of  which 
the  plaintiff  suffered  special  injury,  consti- 
tuted actionable  negligence, 

3  Elliott,  Railroads,  IE  1081,  1002,  pp. 
1621,  1840;  Philadelphia  &  R.  R.  Co.  v. 
Boyer,  87  Pa.  91;  Jclter  v.  j\>ip  York  d  K. 
H.  R.  Co.  2  Abb.  App.  Dec.  458;  Beiaegel  v. 
ymo  York  C.  K.  Go.  14  Abb.  Pr.  N.  S.  29 ; 
Uaasoth  V.  Delatrare  d  H.  ('anal  Go.  84  N. 
Y,  524;  Baltimore  d  0.  R.  Co.  v.  Slate  use 
of  Miller,  29  Md.  262,  90  Am.  Deo.  528;  Chi- 
cago, R.  I.  d  P.  R.  Co.  V.  Reidy,  66  III.  44 ; 
Briags  V.  A'ew  York  C.  d  H.  R.  R.  Co.  72  N. 
Y.  20;  Hayes  v.  Michigan  C.  R.  Co.  Ill  U. 
S.  228,  28  L.  ed.  410,  4  Sup,  Ct.  Rep.  369. 

The  fact  that  the  part  of  the  street  oc- 
cupied by  the  tracks  ban  been  paved  and 
kept  in  repair  to  the  satisfaction  of  the 
street  and  water  comnii^sioiters  is  no  defense 
to  an  action  for  damages  canned  by  a  defect 
in  the  pavement  or  track  due  to  defective 
construction  or  failure  to  repair. 

Booth,  Street  Railways,  p.  292;  Osgood  v. 
Lynn  d  B.  R.  Co.  130  Mass.  492. 

It  was  not  necessary  that  the  defendant 
company  should  hove  had  notice  that  the 
said  roadbed  was  not  maintained  to  thi> 
satisfaction  of  the  authorities. 

Worster  v.  Fwly-Second  Street  d  (i. 
Street  Ferry  R.  Co.  50  N.  Y.  203. 

Fitney,  J.,  delivered  tlic  opinion  of  the 

So  far  as  the  opinion  of  the  supreme  court 
bases  the  affirmance  of  the  judgment  of  the 
trial  court  upon  tlie  theory  that  the  plain- 
tiff at  the  time  of  her  injury  was  in  the  ex- 
ercise of  her  rights  as  a  passenger  in  the 
act  of  leaving  the  defendant's  car,  it  cannot 
be  sustained.  Whatever  inference  might 
have  been  drawn  from  the  evidence  upon 
that  subject  is  a  matter  of  no  consequence. 
for  no  verdict  has  been  rendered  against  the 
defendant  upon  the  ground  of  neglect  of  any 
duty  that  it  owed  to  the  plaintiff  as  a  pas- 
senger. The  trial  court  charged  the  jury 
(apparently  with  the  acquiescence  of  plai'i- 
tiff's  counsel)  that  the  evidence  sufficiently 
showed  that  the  plaintiff  had  left  the  car, 
and,  being  in  safety  upon  the  highway,  was 
thenceforth  a  traveler  upon  the  highway, 
and  subject  to  all  the  duties  and  obligations 
imposed  upon  such  travelers,  and  thereupon 
proceeded  to  submit  the  case  ti  tfce  jury 
solely  upon  the  question  whether  the  defend- 
ant liad  been  guilty  of  a  breach  of  duty  owed 
by  it  to  the  plaintiff  as  a  traveler  npon  the 
highway.  The  verdict  and  judgment,  having 
gone  upon  this  theory,  cannot  be  sustained 
upon  the  theory  that  the  defendant's  con- 
ductor had  negligently  misdirected  th<' 
plaintiff  about  alighting  from  the  car  and 
reaching  the  sidewalk,  or  bad  nepligontly 
stopped  the  car  at  an  unsafe  and  improper 
place.  The  defect  in  the  pavement,  there- 
fore, instead  of  being  a  mere  eircumstancp 
to  be  viewed  with  other  circumstances  a« 
bearing  upon  the  question  of  negligence  in 
.    .    ^^.. 
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stopping  tliE 
the  plaiDtilT 
■»nica  the  e^Heiitial  fact  upon  wbich  alone 
the  negligent^  o(  the  defendant  company  is 
to  be  predicated,  .^id  if  the  judgment  can 
be  sustained,  it  must  be  upon  the  groumt 
that  tlic  plaintiff  has  an  action  against  the 
defendant  for  a  perj^onnl  injury  oeeaaioned 
by  the  nonrepair  of  Uie  street  pavement, 
while  she  was  a  foot  posnenger  upon  the 
street,  and  irrespective  of  the  consideration 
that  she  liad  ridden  upon  the  defendant's 
car.  The  defect  in  question  was  a  deep  hole 
in  the  street  pai'ement  between  the  rails  of 
the  track,  and,  according  to  the  plaintiff's 
evidence,  this  was  the  immediate  occasion 
of  her  injury-.  There  was  evidence  tending 
to  hIiow  that  the  bole  was  the  result,  either 
of  nonrepair,  or  improper  repair,  of  the 
pavement,  and  that  It  bad  existed  for  a  aufS- 
I'lently  long  time  to  put  the  defendant  upon 
notice,  if  the  defendant  was  bound,  in  law, 
to  talte  notioe  of  the  condition  of  the  pave- 
ment. Of  course,  if  the  defendant  was  un- 
der an  absolute  duty  to  repair  the  pavement, 
it  was  at  the  time  under  a  duty  to  observe 
its  condition.  Therefore  in  all  aspects  the 
case  was  one  proper  for  the  jury's  CMtaidera- 
tion,  if  there  existed  a  legal  obligation  upon 
the  defendant  to  repair  the  pavement.  Tnera 
is  nothing  in  the  case  to  show  that  the  pave- 
ment in  question  had  been  laid  or  main- 
tained by  the  defendant,  or  that  the  defect 
resulted  from  any  act  of  commiasion  on  the 
defendant's  part.  Nor  ia  there  anything  to 
connect  the  defect  with  the  defendant's  raiU 
or  sleepers,  or  to  show  that  anything  done 
or  omitted  in  the  construction,  maintenance, 
or  operation  of  the  railway  produced  the  de- 
fect. The  location  of  the  hole  between  the 
rails  is  a  mere  circumstance,  without  causa- 
tive significance.  And  the  only  default  at- 
tributable to  the  defendant  is  the  failure  to 
repair. 

It  is  familiar  law  that  &  railway  com- 
pany, having  the  right  to  lay  traelu  in  a 
oubiic  stieet,  is  bound,  by  the  general  prin- 
Df  the  common  law,  and  witnout 
1,  speciflc  statute  or  ordinanoe  or  a 
contractual  obligation,  to  lay  its  tracks  in 
a  proper  manner,  and  to  keep  them  in  a 
proper  state  of  repair.  2  Thomp.  Neg.  2d 
«d.  i  1363.  But  tlie  question  of  the  liabil- 
ity of  such  a  company  for  foiling  to  keep 
the  surface  of  the  street  in  repair  is  quit« 
a  different  question.  Such  a  liability  does 
not  result  from  the  mere  fact  that  the  cor- 
poratioM  has  been  vested  with  a  franchise  or 
license  of  using  the  public  street.  The  lia- 
bility to  maintain  the  pavement  as  such,  if 
it  exists,  must  either  be  rested  upon  some 
ralid  statute  or  ordinance  imposing  such 
a  duty,  or  must  arise  out  of  the  obligations 
of  a  contract.  It  has  been  repeatedly  held 
that,  where  some  burden  is  lawfully  imposed 
by  a  municipality  upon  a  street  railway 
company  as  a  condition  of  the  grant  of  its 
franchise,  the  acceptance  of  such  a  condition 
by  the  company  constitutes  a  contract  be- 
tween the  company  and  the  municipality. 
State  em  rel.  Wilbur  v.  Trenton  Pom.  R.  Co. 
57  N,  J,  L.  212,  31  Atl.  238;  atate,  Cape 
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May,  D.  B.  £  8.  P.  R.  Co.,  Progeeutor,  v. 
Cape  May,  38  N.  J.  L.  566,  34  Atl.  3D7; 
Cape  May  v.  Cape  Jday  Tramp.  Co.  64  N. 
J,  L.  80,  44  Atl.  948;  State,  Dean,  Proar- 
outOT,  V.  Pateraon.  67  N.  J.  L.  IBB,  50  Atl. 
G20.  Were  an  ordinance  of  such  a  charac- 
ter invoked  in  the  present  case,  the  questioo 
would  remain  whether  the  plaintiff,  having 
no  privity  therein,  could  sue  for  a  breach  of 
its  provisions.  In  Applehy  v.  iStaie,  45  N. 
J.  L,  165,  Mr.  Justice  Depue,  speaking  for 
this  court,  said:  "A  duty,  the  breach  of 
which  is  an  actionable  wrong,  may  arise 
from  a  contract,  or  be  imposed  by  positive 
law,  independent  of  contract.  In  toe  flrst 
case  the  party  to  the  contract  only  can  sue. 
.  .  .  In  the  other  case  any  person  injured 
may  sue,  if  he  be  one  of  the  class  of  persons 
for  whose  benefit  the  duty  is  imposed."  The 
rule  here  recognized  was  enforced  by  the  su- 
preme court  in  Marvin  Safe  Co.  v.  Ward,  46 
N.  J.  L.  Ifl;  Styles  v.  F.  R.  Long  Co.  67  N. 
J.  L.  437,  51  Atl.  710.  But  the  present  case 
ia  devoid  of  evidence  to  show  that  any  liabil- 
ity for  the  repair  or  maintenance  of  the 
street  pavement  was  imposed  upon  the  de- 
fendant aa  a  condition  of  its  right  to  exer- 
cise its  franchise,  or  that  the  defendant,  by 
any  contract,  has  undertaken  such  a  duty. 
The  plaintiff  introduced  in  evidence  an  or- 
dinanoe adopted  by  the  board  of  street  and 
water  commissioners  of  the  city  of  Newark, 
September  6,  18S4,  purporting  to  apply  to 
all  street  railways,  and  imposing  upon  the 
operating  companies  the  duty  of  paving,  re- 
paving,  and  repairing  the  space  between  the 
rails.  Its  tenns  will  be  set  forth  more  fully 
below.  Defendant's  duty  to  repair  was 
rested  upon  that  ordinance  alone.  The  trial 
court,  and  also  the  supreme  court,  treated  it 
aa  a  valid  police  regulation,  imposing  an  ab- 
solute duty  upon  the  defendant  for  the  gen- 
eral benefit  of  the  traveling  public,  so  that 
an  action  would  lie  at  the  instance  of  any 
traveler  injured  through  a  neglect  of  the  im- 
posed dutj^  to  repair  tiie  pavement.  Tike  bill 
of  exceptions  clearly  raises  the  question 
whether  a  duty  of  repair  was  lawfully  im- 
posed u^n  the  defendant  by  the  ordinanoe 
in  question,  and  whether  the  plaintiff,  aa  a 
traveler  upon  the  highway,  was  one  of  tbe 
class  for  whose  benefit  that  duty  was  im- 

It  is  certainly  well  settled  that  a  specific 
duty,  the  vic^tion  of  which  is  actionable, 
may  arise  from  a  valid  statute  or  municipal 
ordinance,  as  well  as  from  the  general  prin- 
ciples of  the  common  law.  Familiar  exam- 
ples  among  our   statutes  are    the  so-called 


proaching  a  highway  crossing  (Oen.  Stat.  | 
29,  p.  2G45).  The  books  contain  many  cases 
arismg  out  of  breaches  of  the  latter  duty. 
The  duty  imposed  upon  railroad  companies 
"to  use  all  practicable  means  to  prevent  the 
communication  of  fire  from  any  locomotive 
engine,"  and  making  them  liable  in  damagei< 
to  the  person  injured,  is  as  instance.  Gen. 
Stat,  fi  13,  14,  p.  2S70;  DelaKare,  L.  &  B'. 
R.  Co.  V.  Salmon,  39  N.  J.  L.  20E^-303,  23 
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1  tbe  duty  to  proyide 


17 1  i  Wil«y  V.  West  Jersey  B.  Co. 
L.  247;  Boff  v.  West  Jertey  R.  Co.  «  N.  J. 
L.  201;  Welt  Jeraey  R.  Co.  v.  Abbott,  60  N. 
J.  L.  150,  37  AU.  1104.  So,  doubtless,  are 
such  of  the  provisions  of  the  act  reUtins  to 
factories,  etc.  (Iawb  1885,  p.  212;  Gen. 
Stat.  p.  2345),  as  are  expressly  desigoed  for 
tbe  personal  safety  of  the  operatives.  Other 
instance*  may  be  cited.  Nor  does  there 
seem  to  be  sjiy  distinction  between  a  valid 
statute  aod  a  valid  ordinance,  in  respect  to 
tlie  binding  force  of  a  duty  created  thereby. 
A  lawful  munioipal  ordinance  is  an  exercise 
of  the  delegated  power  of  legislation,  and 
is  the  law  of  the  place.  When  adopted  in 
the  exercise  of  that  power  which  is  com- 
monly called  the  "police  power,"  ordinances 
frequently  prescribe  for  persons  subject 
thereto  ■  rule  of  conduct,  for  the  purpose  of 
insuring  the  safety  of  others.  Familiar  in- 
stances of  municipal  ordinances  imposing 
duties,  for  a  breach  of  which  an  action  may 
be  maintained  by  any  peTson  specially  in- 
jured, are  those  regulating  the  speed  of  ve- 
hicles in  streets,  those  reaulring  railroad 
companies  to  place  gates  or  flagmen  at  street 
croBsingB,  those  regulating  excavations  in 
the  streets,  the  use  of  explosives,  and  the 
like.  In  -Veu!  Jertey  Exp,  Co.  v.  Skhola,  32 
N.  J.  L.  100-160,  33  N.  J.  L.  434-441,  97 
Am.  Dec.  722,  the  plaintiff  was  attempting 
to  pass  along  a  sidewalk  in  the  city  of  New- 
•rit,  Aben  he  was  caught  and  injured  by  the 
wagon  of  the  defendant  being  backed  up  to 
the  side  of  the  building  adjoining  the  walk 
for  the  purpose  of  taking  in  packages  from 
tbe  building.  The  fact  that  the  wagon  was 
thus  backed  In  violation  of  a  city  ordinance 
was  a  circumstance  considered  as  material 
by  the  supreme  court  and  by  this  court, 
upon  tbe  question  of  defendant's  n^ligence. 
In  HetB  Jersey  R.  &  W.  Tranep.  Co.  v.  West, 
32  N.  J.  L.  91,  33  N.  J.  L.  430,  the  plaintiff 
was  watching  a  railroad  train  approaching 
a  street  crossine  from  one  direction  at  a  rate 
exceeding  that  limited  by  the  city  ordinance, 
and  was  struck  by  a  train  coming  from  the 
opposite  direction  at  a  less  speed.  The  or- 
dinance required  no  flagman  at  this  crossing, 
and  the  defendant  company  relied  upon  the 
ordinance,  and  claimed  to  have  complied 
with  it.  This  court  treated  the  fact  that  the 
fast  train  was  exceeding  the  limit  fixed 
the  city  ordinance  as  a  circumstance  tending 
to  Hhow  negligence  on  the  part  of  tbe  de- 
fendant, and  to  rebut  the  allegation  that 
there  was  contributory  negligence  on  the 
part  of  the  plaintiff. 

In  some  jurisdictions,  contention  has 
arisen  as  to  whether  the  violation  of  a  stat- 
ute or  ordinance  intended  to  regulate  the 
conduct  of  the  individual  constitutes  negli- 
^nee  pec  sc,  or  conclusive  evidence  of  neg' 
ligeuce,  or  whether,  on  the  other  hand,  such 
violation  is  only  prima  facie  evidence  of  neg- 
ligence. Abundant  citation  of  authorities 
will  be  found  in  2!  Am.  &  Eng.  Enc.  Law, 
2d  ed.  title  IVegligcnce,  pp.  460,  478,  4H3; 
Thomp.  Neg.  2d  ed.  jj  10,  773,  1004,  1196, 
1226,  1394.  1306,  1628,  1638,  1554,  1000, 
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1B05,  2103.  Perhaps  the  doubts  have  arisen 
from  confusing  the  action  for  violation  of  n 
specially  imposed  duty  with  the  action  for 
violation  of  the  common-law  duty  of  exerciiv 
ing  care  under  given  circumstances.  It 
would  seem  that  a  correct  definition  of  "ac- 
tionable negligence"  must  include  the  notion 
that  a  legafduty  has  been  violated.  Whether 
the  duty  arose  from  the  common  law,  or 
from  a  valid  statute  or  municipal  ordinance, 
would  seem  immaterial.  Bee  Thomp.  Neg. 
"'  ed.  %i  1-12.  Assuming  the  party  injured 
in  ■  given  case  to  be  one  of  a  class  for  whose 
benefit  a  duty  has  been  by  statute  or  ordi- 
nance imposed  upon  tbe  opposite  party,  and 
assuming  that  the  evidence  shows  an  actual 
breach  of  that  duty,  it  would  seem  tbe  sole 
remaining  inquiries  should  be  whether  tbe 
violation  of  the  imposed  duty  waa  the  proxi- 
mate cause  of  the  injury,  and,  if  so,  whether 
any  faulty  conduct  of  the  injured  party  waa 
a  contributing  cause.  This  view  of  the  mat- 
ter would  give  to  tbe  party  aggrieved  by  a 
violation  of  a  duty  that  had  been  imposed 
for  his  benefit  the  right  to  maintain  an  ac- 
tion for  an  injury  thereby  snstained,  irre- 
spective of  the  question  whether  the  conduct 
complained  of  could  be  properly  termed  neg- 
ligent, in  the  general  sense.  This  is  the  case 
with  those  statutory  actions  that  stand  quite 
apart  from  ne^igent  conduct, — such,  for  in- 
stance, as  the  action  for  damage*  for  excew- 
sive  distress  under  the  statute  of  Marlbridgp 
(62  Hen,  in.)i  embodied  in  our  act  concern- 
ing distresses  as  1  1  (Oen.  Stat.  p.  1207). 
and  the  special  action  for  a  mere  irregular- 
ity in  the  proceedings  consequent  upon  a 
lawful  distress  for  rent,  which  action  was 
conferred  by  the  statute  (11  Geo,  II.  chap. 
19,  I  10),  whose  provisions  are  found  in  I 
IS  of  our  act  concerning  distresses. 

Without  pursuing  the  subject  further,  i 


tween  a  common-law  duty  and  one  imposed 
bv  statute  or  ordinance,  with  respect  to  en- 
titling a  party  injured  to  his  damages,  and 
no  distinction  between  a  valid  statute  and 
a  valid  ordinance,  with  respect  to  its  effect 
in  imposing  a  duty  for  violation  of  which 
an  action  will  lie. 

But  the  action  for  breach  of  a  duty,  how- 
ever the  duty  be  created,  is  only  for  the  ben- 
efit of  the  party  aggrieved.  We  are  at  once 
confronted  with  the  inquiry.  To  whom  is  the 
duty  owing!  For  whose  benefit  was  it  cre- 
atedT  Hence  arises  a  rational  distinction 
that  seems  to  have  been  recf^ized  from  the 
earliest  times.  Thus,  in  Comyns'  Digest.  Ac- 
tion upon  statute  (F),  it  is  laid  down  that, 
"in  every  case  where  tbe  statute  enacts  or 

Erohibits  a  thing  for  the  benefit  of  a  person, 
e  shall  have  a  remedy  upon  the  same  stat- 
ute," etc.  See  also  Cooley,  Torts,  pp.  860- 
668,  A  leading  English  case  is  Couch  v. 
Btecl  (1854)  3  El.  &.  Bl,  402,  23  L.  J.  Q.  B. 
N.  S.  121.  There  was  a  statute  which  en- 
acted that  every  ship  on  a  foreign  voyage 
should  be  supplied  with  certain  medicines. 
and  the  action  was  brought  against  a  ship 
owner  by  a  seaman,  alleging  a  breach  of  tbin 
duty,  and   consequent  loss  of  health  to  the 
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plaintiff.  Lora  Campbell,  Ch.  J.,  said : 
"The  enactment  provides  a  benefit  for  the 
^amaa;  .  .  .  and  thereby  the  plaintiff, 
being  a  seaman  on  board,  was  deprived  of 
that  benefit,  and  his  health  was  injured." 
Accordingly  the  action  waa  sustained.  This 
decision  was  not  distinctly  overruled,  but  the 
l^nerality  of  Lord  Campbell's  reasoning  was 
criticised,  by  tne  court  of  appeal,  in  Atkin- 
lon  V,  Neiccaatle  A  G,  Waiertcorke  Co, 
(1877)  h.  R.  2  fiicb.  Div.  441,  46  L.  J.  Exch. 
N.  S.  773.  The  water  company  failed  in  its 
Ntotutory  duty  to  maintain  fire  plugs,  witii 
pipes  flltcd  with  water  at  a  certain  pressure. 
The  court  held  that  a  property  owner  whose 
buildings  bad  been  burned  in  consequence  of 
the  water  company  failing  in  this  duty  had 
no  action  against  the  company.  The«e  cases 
are  cited  by  Mr.  Justice  Di.xon  in  Wcller  v. 
ilcComiiek,  62  N.  J.  L.  472,  8  L.  R.  A.  798, 
10  Atl.  1101,  as  authority  for  the  discrim- 
inating HtatL'mcnt  of  the  rule  to  which  he 
there  given  expression,  viz.:  "For  it  is  a 
(jcneral  principle  that  where  there  rests 
upon  any  perrwn  a  public  duty,  either  aris- 
ing at  common  law  or  created  by  statute, 
and  that  duty  is  due  to  the  public,  consid- 
i-red  as  composed  of  individuals,  and  for 
their  protection,  each  person  specially  in- 
jured by  breach  of  the  obligation  is  entitled 
to  a  private  action  to  recover  compensation 
for  his  damage."  And  the  same  distinction 
is  recognized  in  the  language  already  quoted 
from  Apptebj/  v.  State,  i5  N.  J.  L.  185.  The 
decision  in  tiontt  v.  Erie  R.  Co.  60  N.  J.  L. 
428,  49  Atl.  458,  affirmed  in  this  court  for 
the  reasons  given  in  the  court  below  (67  N. 
J.  L.  350,  SI  Atl.  IIOB),  recognises  this  dis- 
tinction. There  the  railroad  company  was 
required  by  the  charter  under  which  it? 
road  was  constructed  and  operated  (P.  L. 
I6<i7,  1  9,  p.  300)  "to  construct  and  keep  in 
repair  good  and  sufficient  bridges  over  or 
under  the  said  railway  where  any  public  or 
other  road  shall  cross  the  same,  so  that  the 
passage  of  carriages,  horses,  and  cattle 
across  the  said  railway  shall  not  he  impeded 
thereby."  Here  was  a  positive,  unconditional 
duty  imposed  for  the  espress  benefit  of  the 
traveling  public;  and  althougli  the  same  sec- 
tion provided  that,  if  the  company  neglected 
to  perform  the  duty,  the  public  officers  hav- 
ing charge  of  the  repairs  or  maintenance  of 
ihe  road,  and  having  unsuccessfully  warned 
the  company,  might  proceed  to  do  the  work, 
and  recover  the  cost  from  the  company,  it 
was  held  by  the  supreme  court  that  the 
plaintiff  was  one  of  tue  class  of  persons  for 
whose  benefit  the  duty  was  imposed,  and 
might  sustain  aji  action  for  damages  aris- 
ing from  its  breach.  In  the  argument  of 
the  case  in  this  court,  the  construction 
adopted  by  the  supreme  court  was  not,  in 
this  respect,  questioned. 

In  examining  a  municipal  ordinance  in  the 
effort  to  determine  its  scope  ond  purview,  an 
important  and  sometimes  controlling  in- 
quiry is  whether  it  was  passed  in  the  exer- 
cise of  the  police  powers  of  the  municipality, 
for  the  regulation  of  the  conduct  of  persons 
within  the  corporate  limits,  in  order  to  con- 
serve the  safety  of  persons  or  property,  oi 
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lie  of  construction  almost  universally 
adopted, — that  where  the  provisions  of  an 
ordinance  are  intended,  not  for  the  beneflt  or 
protection  of  individuals  comprising  the  pub- 
lic, but  for  the  benefit  of  the  mvtnicipality 
as  an  organized  government,  and  more  par- 
ticularly if  they  impose  upon  property  own- 
era  the  performance  of  a  part  of  the  duty  of 
the  municipality  to  the  public,  a  legislative 
intent  is  indicated  that  a  breach  of  such  or- 
dinance shall  be  remediable  only  at  the  in- 
stance of  the  municipal  government,  or  by 
enforcement  of  the  penalty  prescribed  there- 
in, and  that  there  shall  be  no  right  of  action 
to  an  individual  citizen  especially  injured 
in  consequence  of  such  breach.  The  most 
conspicuous  cases  of  this  sort  are  those  that 
deny  liability  to  private  suit  for  violation  of 
the  duty  imposed  by  ordinance  upon  abut- 
ting propeily  owners  to  maintain  sidewalk 
pavements,  or  to  clean  ice  and  snow  from 
the  walks.  Moore  v.  Oadaen,  93  N.  Y.  12; 
Rochester  v.  Campbelt,  123  N.  Y.  405,  10 
L.  R.  A.  303,  25  N.  E.  037 ;  Kirby  v.  Boyl- 
tlon  iloTket  Amo.  14  Gray,  249.  7*  Am. 
Dec.  GSZ;  Hartford  v.  Talcott,  48  Conn.  625. 
40  Am.  Rep.  189;  Flynn  v.  Canton  Co.  40 
Md.  312,  17  Am.  Rep.  603;  Taylor  v.  iMkc 
Shore  d  if.  B.  R.  Co.  46  Mich.  74,  40  Am. 
Kep.  457,  7  N.  W.  728.  Two  reported  deci- 
sions in  our  circuit  courts  indicate  the  gen- 
eral acceptance  of  this  distinction  ill  this 
state.  Snoadea  v.  Dodd  (Essex  circuit. 
1B85;  Depue,  J.)  8  N.  J.  L.  J.  290;  Court- 
ney v.  Central  R.  Co.  (Union  circuit,  1896; 
Van  Syckel,  J.)  18  N.  J.  L.  J.  173.  That 
the  New  York  and  Massachusetta  cases  just 
referred  to  proceed  upon  the  distinction  now- 
asserted,  and  not  in  denial  of  the  binding 
effect  of  ordinances  in  general,  is  evidenced 
by  the  fact  that  in  those  same  states  the  lia- 
bility to  private  suit  for  violation  of  ordi- 
nances passed  in  the  exercise  of  the  polJCf 
power  ia  fully  recognized.  Knupfle  v.  Knick- 
erbocker Ice  Co.  84  N.  Y.  4«8 ;  Connolly  v. 
Kytitkerbocker  lee  Co.  114  N.  Y.  104,  21  N. 
E.  101 ;  McRickard  v.  Flint,  114  N.  Y.  222, 
21  N.  E.  153;  Wright  v.  Maiden  &  M.  R.  Co. 
4  Allen,  283;  8ali«buryv.  Berchenroder,  108 
Mass.  438,  8  Am.  Rep.  354;  Ball  v.  Ri-pUy, 
119  Mass.  135. 

Turning  now  to  the  ordinance  sub  judice, 
upon  which  alone  the  defendant's  liability  r* 
rested,  we  find  it  is  entitled  "An  Ordinance 
Regulating  street  Railv^ays  and  Providing 
for  Paving  and  Repairing  in  the  Street 
through  Which  Street  Railways  are  Built  or 
Operated."  It  consists  of  eight  sections. 
Section  I  proWdes  that,  when  the  tracks  of 
any  street  railway  have  been  or  shall  be  laid 
in  any  street  in  the  city  which  at  the  time 
of  laying  the  tracks  shall  be  unpaved,  it 
shall  be  the  duty  of  the  railway  company 
laying  the  track  or  operating  the  railway  to 
pave  between  the  rails  of  the  tracks,  and  be- 
tween the  tracks,  and  for  the  space  of  1  foot 
outside  of  each  outer  track,  with  such  pave- 
ments and  in  such  manner  as  the  board  of 
street  and  ivater  commissioners  shall  deter- 
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iniDe;  and  ssid  pavements  so  laid  ahall  by 
said  company  oi  its  Buccessors  be  kept  in 
){DCkI  and  complete  repair,  to  the  satisfac- 
tion of  the  board  of  street  and  wster  eoin- 
misBionera,  or,  if  not  so  kept  and  maJn- 
tained,  the  rep&irs  thereto  may  be  made  by 
the  board,  and  the  coBts  thereof  Bhall  be  paid 
on  demand  by  the  railway  company  to  the 
lionrd:  I'rovided,  the  board  ehall  give  at 
least  t«n  days'  notice  to  the  company  of  its 
intention  to  make  such  repairs.  Section  2, 
that,  where  the  tracks  of  any  street  railway 
company  have  been  or  shall  be  laid  in  any 
paved  street,  it  shall  be  the  duty  of  the  c(»n- 
pany  laying  tbe  tracks  or  opemting  the  rail- 
way to  repave  between  the  rails  of  the  track, 
and  between  the  tracks,  and  for  the  apace  of 
1  foot  outaide  of  each  out£r  track,  and.  to 
such  further  distance  as  may  be  necessary  to 
bring  the  whole  pavement  of  the  street  into 
proper  conformity;  the  pavement  to  be  of 
the  same  character  and  equal  in  quality  to 
the  pavement  with  which  the  remaining  por- 
tion of  the  street  is  paved;  snch  pavement  to 
be  laid  under  the  direction  of  the  board,  and 
.  to  its  satisfaction,  and  to  be  thereafter  kept 
in  repair  by  the  company  or  its  successors  to 
the  satisfaction  of  the  board,  or,  if  not  so 
kept  and  maintained,  the  repairs  thereto 
may  be  made  by  the  board,  and  the  co-it 
thereof  shall  be  paid  on  demand  by  the  com- 
pany to  the  board :  Provided,  the  board  shall 
give  at  least  ten  days'  notice  in  writing  to 
the  company  of  it!i  intention  to  make  such 
repairs.  Section  3,  that,  where  tbe  board 
shall  cause  any  street  to  be  paved  or  re- 
paired [repaved!],  it  shall  be  the  duty  of 
the  railway  company  owning  or  operating  a. 
street  railway  in  such  street  at  the  same 
time  to  pave  or  repave  between  its  tracks 
and  for  tne  space  of  1  foot  on  the  outside  of 
of  each  outer  track,  with  such  pavement  and 
in  Buch  manner  as  the  remaining  wnlion 
of  the  street  is  paved  or  re^v^  by  the 
board;  the  pavement  to  be  laid  and  relaid 
under  the  direction  of  the  board,  and  to  its 
satisfaction;  and  the  pavement  so  laid  to  be 
thereafter  kept  by  the  company  in  repair  to 
the  satisfaction  of  the  board,  or,  if  not  so 
kept  and  maintained,  tbe  repairs  thereto 
may  be  made  by  the  board,  and  the  costs 
thereof  shall  be  paid  on  demand  by  the  rail- 
way company  to  the  board:  Provided,  the 
board  shall  give  at  least  ten  days'  notice  in 
writing  to  wie  company  of  its  intention  to 
make  such  repnirs.  Section  4,  that,  where 
the  tracks  of  any  street  railway  company, 
or  any  portion  thereof,  shall  be  taken  up  by 
the  company  for  any  reason,  or  the  pave- 
ment under  the  charge  of  the  company  nhall 
in  any  way  be  disturbed,  it  shall  he  the  duty 
of  the  company  to  at  once  relay  the  pave- 
ment so  disturbed  or  taken  up,  not  only  to 
the  full  width  to  which  it  has  been  so  dis- 
turbed, but  to  such  further  distance  as  may 
be  necessary  to  again  bring  the  whole  pave- 
ment of  the  street  into  proper  conformity; 
Haid  work  to  be  done  under  the  direction  of 
the  board,  and  to  its  satisfaction.  Section 
'>,  that  it  shall  be  the  duty  of  every  street 
railway  company  owning  or  operating  n 
street  railway  to  keep  in  thorough  repair,  to 
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tbe  satisfaction  of  tbe  board,  the  cross  walks 
crossing  the  railway,  and  for  1  foot  outaidi! 
of  the  outer  track  of  the  railway;  said  cross 
walks  to  be  in  every  way  equal  in  quality 
to  the  remaining  cross  walks,  and  all  new 
cross  walks  laid  by  the  company  to  consist 
of  stone  not  less  than  4  feet  in  width,  and 
reaching  between  the  tracks.  Section  6,  that 
no  company  owning  or  operating  any  street 
railway  shall  take  up  any  pavement  or  cross 
walk,  except  for  the  purpose  of  repair,  with- 
out the  consent  of  the  board  or  of  the  super- 
intendent of  works,  and  no  street  rajlway 
shall  aller  or  change  the  grade  of  its  tracks 
without  the  consent  of  the  board.  Section 
7,  tliat  in  case  any  street  railway  company 
shall  fail  to  pave  any  portion  of  its  tracks 
pursuant  to  the  terms  of  this  ordinance,  to 
the  satisfaction  of  the  board,  the  board,  upon 
ten  days'  notice  to  the  company,  may  cause 
the  pavement  to  be  laid  or  taken  up,  and  the 
said  portion  of  the  street  to  be  paved  or  re- 
paved  to  the  satiitfaction  of  the  board,  anil 
the  company  shall  upon  demand  pay  to  tlir 
board  the  cost  thereof.  Section  S,  that  the 
board  reserves  to  itself  the  right  to  appoint 
inspectors  to  supervise  any  paving  or  re- 
paving  to  be  done  by  any  street  railway  com- 
pany pursuant  to  the  terms  of  this  ordi- 
nance, and  the  cost  of  such  inspectors  shall 
be  refunded  and  paid  to  the  board  by  the 
company  on  demand;  and  all  permits  to  lay 
down  street  railway  tracks,  or  to  locate 
street  railways,  or  to  open  the  streets  for  the 
relaying  of  tracks,  shall  be  cicpressly  sub 
ject  to  all  the  terms  of  this  ordinance. 

Assuming  the  validity  of  the  ordinance,  it 
seems  to  us  not  to  admit  of  the  construction 
that  it  was  designed  for  the  safety  of  travel- 
ers upon  the  street  as  a  class.  On  the  con- 
trary, the  design  is  to  impose  upon  the  atreel 
railway  company  a  share  of  the  public  bur- 
d«ii  of  the  municipal  government.  The 
prime  object  is  the  relief  of  the  municipal 
treasury.  The  duties  imposed  are  to  be  per. 
formed  by  the  company  as  one  of  the  mu- 
nicipal agencies,  and  under  tbe  immediate 
supervision  of  a  municipal  board;  and  thi- 
ordinance  provides  that  for  any  omiaaion  by 
the  company  to  comply  with  its  terms  the 
remedy  shall  be  applied  by  the  board  itself 
in  proceeding  to  do  tbe  work  and  recovering 
the  costs  thereof  from  the  company,  There 
is  no  penalty  imposed  upon  the  companj-. 
There  is  nothing  to  indicate  that  it  is  done 
lor  the  safety  or  protection  of  travelers  upon 
the  street.  There  is  nothing  in  the  languagi' 
to  indicai«  that  it  was  the  intent  of  the  mu. 
nicipal  authoritjr  in  passing  the  ordinance 
that  it  should  give  rise  to  an  action  againsi 
the  company  by  any  citizen  aggrieved 
through  a  breach  of  its  provisions.  There 
is  no  discretion  given  to  the  company  as  to 
the  mode  or  style  of  paving  or  repairs;  on 
the  contrary,  it  is  witliin  the  fair  intend- 
ment of  the  ordinance  that  all  work  which 
is  required  to  be  done  by  the  atreet  railway 
company  shall  be  done  under  the  immediate 
direction  of  the  board  of  street  and  water 
commiidEtioners,  or  its  inspectors  and  super- 
visors. In  tlie  opinion  of  the  supreme  court 
it  is  said  that  the  ordinance  was  passed  n 
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der  due  Ic^slativc  authority  for  the  reguln- 
tion  of  all  street  railwaj's;  that  it  is  a  police 
regulation,  in  which  the  traveling  public  are 
<!onci;rned;  and  that  the  burden  thus  laid 
upon  the  operating  companies  is  one  fairl^f 
within  proper  police  regulation,  and  could 
constitutionally  be  imposed  as  a,  condition 
of  the  exercise  of  a  franchise  in  a.  public 
street,  vhether  under  an  irrepeulahle  con- 
tract or  otherwise.  This  statement,  it  will 
be  perceived,  recognizes  tiie  importance  of 
seeking  out  the  source  of  power  aa  having 
.  a  bearing  alike  upon  the  validity  of  the  or- 
dinance nnd  upon  its  proper  construction  if 
valitl.  By  way  of  legislative  authority,  we 
are  referred  to  Laws  ISST,  p.  116,  and  I^ws 
1991,  i  12,  p.  2B2.  No  other  legislation  was 
referred  to  in  the  argument  before  us.  The 
enactment  of  18S7  is  the  revised  charter  of 
the  city  of  Newark,  by  which  a  common 
council  was  established,  with  power  to  make 
ordiimnces  to  regulate  and  keep  in  repair 
the  streets,  to  license  and  regulate  vehictea 
and  carriages  used  for  the  trans portatiou 
of  passengers  and  merchanitise,  to  grade  and 

Kve  the  sidewalks,  etc.  The  act  of  1S91 
d  the  effect  of  establishing  a  board  of 
atreet  and  wat«r  conunisai oners,  who  became 
vested  with  the  powers  formerly  vested  in 
the  common  council,  including  the  i^nenit 
control  over  the  streets,  and  with  the  ex- 
press power  to  pass  ordinances  to  regulate 
and  control  the  use  of  streets  and  public 
'places  b^  foot  passengers,  vehicles,  railways, 
And  engines,  and  to  grant  franchises  and  lo- 
cations to  street  railway  companiee  for  the 
operation  of  railways;  subject,  however,  to 
t£e  limitations  contained  in  the  eeneral 
laws  of  the  state  relative  thereto.  The  con- 
stitutionality of  this  statute  has  been  sus- 
taiited  by  the  Buprane  court  in  Re  Baynea, 
54  N.  J.  L.  6.  22  Atl.  923.  The  powers  to 
which  we  are  thus  referred  are  properly 
classed  among  the  police  powers  of  the  mu- 
nicipality. The  distinction  between  the  po- 
lice power  and  the  taxing  power  is  entirely 
clear.  The  former  extends  merely  to  the 
regulation  of  those  matters  that  are  confided 
by  the  legislature  to  the  municipal  corpora- 
tion for  that  purpose,  including  the  power 
to  exact  reasonable  fees,  not  for  the  purpose 
of  revenue,  but  only  as  incidental  to  the 
power  of  regulation.  The  power  of  taxa- 
tion is  exerted  in  order  to  compel  citizens 
and  property  owners  to  contribute  to  the 
support  of  the  municipal  government. 
Tiedeman,  Mun.  Corp.  Jl  llfl,  123,  124,  253; 
Dill.  Mun.  Corp.  4th  ed.  H  141.  357-380, 
708.  The  power  to  regulate  the  use  of  the 
public  streets,  including  limitations  upon 
the  speed  of  travel,  the  exclusion  of  vehicles 
from  the  sidewalks,  the  regulation  of  public 
conveyances,  and  the  like,  are  instances  of 
the  exercise  of  the  police  power.  Dill.  Mun. 
Corp.  4th  ed.  f  303.  Nowhere,  it  is  believed, 
has  the  distinction  between  the  police  power 
and  the  taxing  power  been  kept  more  clearly 
in  view  than  in  New  Jersey.  Our  courts, 
while  giving  full  scope  and  reasonable  con- 
struction to  the  powers  delegated  by  the 
legislature  to  the  municipalities,  have  been  ^ 
careful  to  check  any  usurpation  of  the  tax- 
50  I^  E.  A. 


ing  power  attempted  under  the  guise  of  po- 
lice regulation.  A  conspicuous  example  is 
to  be  found  in  the  decision  of  the  supremir 
court  in  Stale,  Korth  Hudson  County  R.  Co., 
PToiFcutors,  V.  tfoftntcn,  41  N.  J.  L.  71.  As 
this  decision  is  cited  in  the  opinion  now  un- 
der review  as  authority  for  the  proposition 
that  an  ordinance  requiring  a  street  railway 
company  to  pB\'e  the  street  and  maintain 
the  pavement  is  faJrlv  within  proper  policn 
regulation,  and  as  it  has  been  elsewhere 
cited  to  the  same  effect  (Booth,  Street  Rail- 
ways, i  243,  note;  State,  Cape  May,  D.  B. 
rf  B.  P.  R.  Co.,  Prosecutor,  v.  Cape  May,  5» 
N.  J.  L,  401,  36  L.  R.  A.  653.  38  Atl,  Q98), 
it  deserves  more  than  a  paMsing  mention. 
The  report  of  the  case  shows  that,  after  the 
railway  company  had  constructed,  under 
le^slative  sanction,  certain  lines  of  street 
railway  operated  with  horses,  the  municipal 
council  adopted  certain  ordinances,  general 
in  their  effect,  which,  among  numerous  other 
provisions,  required  all  street  railway  oom- 
paniestotoke  out  licenses  for  the  running  of 
their  cars,  and  thereupon  to  pay  into  the  city 
treasury  annual  license  fees  of  $15  for  each  . 
one-horse  car  and  $25  for  each  two-horse  car, 
at  the  same  time  imposing  a  penalty  for 
each  time  any  car  should  be  run  without  li- 
cense. These  ordinances  were  brought  un- 
der review  by  writ  of  certiorari.  The  re- 
poH  shows  that  the  argument  of  the  counsel 
of  the  prosecutor  was  directed  to  the  valid- 
ity of  those  parts  of  the  ordinances  that  re- 
quired the  taking  out  of  licenses  and  the 
payment  of  license  fees.  The  opinion  of  th« 
supreme  court  was  delivered  by  Mr.  Justice 
Dcpue  (afterwards  chief  justice),  who,  near 
the  outset  of  the  discussion,  used  this  lan- 
guage: "A  municipal  corporation,  under 
the  ordinary  powers  of  local  gm-ernment,  in 
virtue  of  its  control  over  its  streets,  may 
adopt  reasonable  regulations  for  the  govern- 
ment of  the  city,  for  the  preaeri'ation  and 
safety  of  its  streets,  Euid  for  the  mainten- 
ance of  good  order.  The  provisions  in  these 
ordinances  rcquirins  the  tracks  to  conform 
to  grade,  and  to  be  laid  under  the  direction 
of  the  street  commixaioner,  for  keeping  in 
repair  the  space  within  the  rails,  requiring 
bells  to  give  warning  of  the  approach  of  the 
cars,  providing  for  the  remov^  of  snow,  and 
the  like,  are  of  the  character  of  regulations 
which  may  be  adopted,  and,  if  reasonable, 
are  valid.  Such  regulations  do  not  appre- 
ciably interfere  with  the  exercise  of  its  fran- 
chise by  a  corporation  having  the  franchise 
to  use  the  public  streets  for  its  business. 
Thpy  are  necessary  for  the  good  government 
of  tite  city,  and  the  legislature  is  presumed 
to  ha,ve  intended,  when  it  authorized  the 
use  of  the  public  streets  for  such  purposes, 
that  its  grantee  should  hold  its  privileges 
subject  to  such  regulations  as  are  reasona- 
bly necessary  for  the  common  use  of  the 
streets  for  the  purposes  of  a  street  railway 
and  for  ordinary  travel.  But  an  ordinance 
requiring  a  license  as  the  condition  under  , 
which  a  railway  company  shall  be  permitted 
to  run  its  cars,  and  cxHCting  a  license  fee 
therefor,  is  quite  a  different  thing."  The 
learned  justice  tlieu  proceeds  to  show  tliat 
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the  function  of  granting  licenses  in  an  inci- 
dent of  the  police  power  of  reeulation;  that 
the  grant  of  power  to  license  does  not  carry 
by  implication  the  power  to  charge  license 
fees  for  revenue;  and  that  the  exaction  of 
license  fees  for  reverwe  purposes  is  clearly 
an  exercise  of  the  taxing  power,  and  cannot 
be  sustained,  unless  the  charter  plainly 
nhows  an  intent  to  confer  that  power.  And 
no  the  ordinances  were  set  aside  so  fax  as 
they  affected  the  prosecutor  by  imposing  li- 
Ignite  fees.  If  the  language  quoted  from 
this  opinion  were  intend^  to  mean  that  the 
police  power  justified  the  imposition  upon 
street  railway  companies  in  general  of  the 
duty  of  repairing  the  streets  and  of  remov- 
ing snow  therefrom,  it  would  be  quit«  in- 
eongruouB  with  the  point  actually  decided, 
and  to  which  much  stress  of  argument  was 
devoted.  What  the  learned  justice  said, 
however,  was  merely  that  "the  provisions  in 
these  ordinances"  (meaning  the  ordinances 
before  the  court),  so  far  as  they  applied  to 
certain  things  that  he  mentioned,  were  "of 
the  character"  (that  is,  within  tlie  cate- 
gory) of  regulationa  that,  it  reasonable, 
would  be  valid.  He  did  not  say  that  the 
regulatiOQB  ID  question  were  either  reason- 
aUe  or  valid.  He  did  not  undertake  to  say 
Hpedflcally  what  they  were.  They  do  not 
appear  in  the  report  of  Uie  ease,  because 
they  were  not  the  subject  of  attack,  or  even 
of  discussion.  The  opinion  shows  that  he 
referred  to  them  only  casually,  aa  instances 
of  the  exercise  of  the  power  of  regulation, 
HO  that  he  might  illustrate  by  antittesis  the 
character  of  Uie  licensing  clauses  that  were 
under  criticism.  If  any  greater  signiflcanee 
was  intended  to  he  given  to  the  language 
quoted,  it  waa  manifestly  obiter  dictum. 

An  examination  of  the  ordinances  that 
the  learned  justice  had  before  him,  which 
may  be  found  among  the  flies  of  the  supreme 
court,  shows  the  correctness  of  what  has 
just  been  said.  The  original  ordinance  was 
approved  June  27,  1B6I,  and  contains  10 
nections,  the  first  of  which  enacts,  in  aub- 
Htance,  that  when  any  permission  shall  here- 
after be  granted  to  any  person  or  corpora- 
tion to  lay  tracks  and  run  car*  over  the 
ntreet!(  of  the  city,  such  person  or  corpora- 
tion shall  be  subject  to  the  following  condi- 
tions and  restrictions;  That  the  tracks 
Bhall  be  laid  under  the  direction  of  the  street 
wmniisBioner  and  committee  on  streets; 
that  the  rails  shall  be  laid  on  the  estah- 
li^ed  grades,  and  shall  at  all  times  con- 
form to  grades  hereafter  estsblished;  that 
auch  person  or  corporation  shall  keep  in 
good  repair  the  space  between  the  rails  and 
2  feet  on  each  side  of  the  outer  rails,  etc. 
Section  2  requires  all  companies  to  keep 
bells  upon  their  horses  to  give  warning  of 
their  approach,  limits  the  speed  to  8  miles 
an  hour,  requires  the  cars  to  be  lighted  at 
night,  and  further  provides  that  in  clearing 
or  removing  the  snow  or  ice  from  the  tracks 
it  shall  be  done  so  as  not  to  interrupt  pub- 
lie  travel  or  interfere  with  the  rights  of 
abutting  property  owners,  and  that  no  salt 
or  other  melting  substance  shall  be  used  for 
removing  the  snow.  The  remaining  eectiona, 
S9  L.  E.  A. 


so  far  as  they  apply  to  companies  already 
existing,  are  regulative  merely,  excepting 
the  one  that  imposed  the  annual  license  fee 
for  each  car;  and  this,  by  its  terms,  applied, 
not  only  to  companies  thereafter  to  be  au- 
thorized to  construct  tracks,  but  also  to  com- 
panies already  in  operation.  The  amenda- 
tory ordinances  relate  solely  to  the  system 
of  licensing  attempted  to  bk  estahlished  by 
the  ordinance  of  1801.  It  will  be  seen  that 
there  was  nothing  in  the  ordinances  requir- 
ing the  repair  of  the  streets  by  companies 
already  established.  The  declaration  was 
that  companies  obtaining  permission  in  the 
future  to  lay  tracks  must  take  it  subject  to 
the  condition  indicated.  These  were  the 
days  of  horse  railroads,  whose  operations 
had  the  effect  of  ooncentrating  the  wear  and 
t«ar  upon  a  limited  portion  of  the  streetj 
and  the  proposition  was  that  as  a  qu<d  pro 
qKO  for  a  local  franchise  any  new  bone  rail- 
road company  should  agree,  not,  indeed,  to 
pave  or  repave,  but  to  repair,  the  street. 
It  will  also  be  noticed  that  nothing  in  the 
ordinances  required  the  removal  of  snow. 
The  require<ment  waa  that,  if  the  company 
desired  to  remove  the  snow  for  its  own  con- 
venience, it  should  do  so  in  a  manner  not 
to  interfere  with  the  rights  of  others.  Bo 
much  for  the  Hobokm  Caae.  It  has  been 
much  misunderstood.  It  is  a  clear  authority 
agains^,  not  in  favor  of,  any  construction 
ol  the  police  power  that  would  permit  it  to 
be  employed  tor  purposes  of  revanue.  That 
case  was  followed  by  the  supreme  court  in 
Gape  May  v.  Cap6  May  Trantp.  Co.  64  N. 
J.  L.  SO,  44  Atl.  MB,  where  it  was  again  held 
that  an  ordinance  imposing  license  fees  for 
revenue  upon  a  street  railway  company 
could  not  be  supported  as  an  exercise  of  the 
police  power. 

In  the  following  cases  the  supreme  court 
has  sustained  municipal  regulations  imposed 
upon  street  railways  in  the  exercise  of  the 

Slice  power,  vie.:  An  ordinance  requiring 
rae  railroad  companies  to  have  an  agent 
upon  each  ear,  in  addition  to  the  driver,  to 
assist  in  the  control  and  care  of  the  car  and 
its  passengers,  and  to  prevent  accidents  and 
disturbances  of  the  good  order  and  security 
of  the  streets  {State,  Trenton  Borse  R.  Co., 
ProeeoutOTK,  v.  Trenton,  53  N.  J.  L.  132,  11 
L.  It.  A.  410,  20  Atl.  I07G)  ;  an  ordinancn 
prohibiting  the  placing  of  salt  upon  street 
railway  tracks,  except  on  curves  leading 
from  one  street  to  another  {State,  Conaoli- 
Aated  Tractityn  Co.,  Prosecutor,  v.  Elixabeth, 
58  N.  J.  L.  019.  32  L.  R.  A.  170,  34  Atl. 
14S);  an  ordinance  limiting  the  rate  of 
speed  of  electric  cars  running  in  the  streets 
[^tate.  Cape  May,  D.  B.  £  8.  P.  R.  Co., 
Prosecutor,  v.  Cape  May,  59  N.  J.  L.  393, 
36  U  R.  A.  650,  30  Atl.  679) ;  an  ordinancr 
requiring  the  use  of  fenders  on  the  frdnt  of 
electric  cars  to  prevent  accidents  {State, 
Cape  May,  D.  B.  &  8.  P.  R.  Co.,  Prosecutor, 
V.  Cape  May,  .59  N.  J.  L.  396,  38  L,  R.  A. 
063,  38  Atl.  090)  ;  an  ordinance  requiring 
electric  cars  to  come  to  a  full  stop  at  each 
street  before  crossing  it  (Slate,  Cape  May, 
D.  B.  d  8.  P.  R.  Co.,  Prosecutor,  v.  Cape 
May,  59  N.  J.  L.  404,  30  L.  R.  A.  6S7,  3ff 
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Atl.  078) ;  an  ordinance  having  tli«  effect  oi 
prohibiting  a  trolley  company  already  au- 
thorized to  string  electric  wires  upon  poles 
iR  the  streets,  from  cutting  or  trimming 
any  trees  in  so  doing,  without  first  obtain- 
ing permission  from  the  governing  body 
[Stale,  Consolidated  Traction  Co.,  Prose- 
fulor,  V.  Ka»t  Orange  Ticp.  61  N.  J.  L.  202, 
:i8  Atl.  803).  No  criticism  is  now  made 
upon  any  of  these  decisions.  They  give  no 
supjjort  to  the  present  ordinance. 

'I'his  court,  as  it  happens,  has  not  been 
called  upon  to  deal  directly  with  the  ques- 
tion of  municipal  regulation  of  street  rail- 
ways.  Uut  the  power  of  the  municipality 
to  regulate  the  crossings  of  streets  by  steam 
railroads  ha.4  been  more  than  once  brought 
here  for  coniiidcration.  In  State,  Pettnsyl- 
rniiirt  R.  Co.,  Prosecutor,  v.  Jersey  City,  47 
N.  J.  L.  28G.  it  was  held  that  an  ordinance 
pruliibiting  the  obKtruetion  of  a  crossing  for 
more  than  thrse  minutes  at  a  time  wae  with. 
in  the  granted  powers  of  regulation  of  the 
streets  and  of  railways;  that  such  regula- 
tions must  be  reasonable;  and,  the  ordi- 
nance in  question  being  plainly  reasonable  in 
itH  general  application  to  crossings  through- 
out the  city,  and  open  to  question  in  this  re- 
spect only  as  to  three  streets  near  the  termi- 
ital  of  one  railroad,  this  court  refused  to  set 
aside  the  ordinance  tn  folo,  leaving  the  rail- 
road company  to  raise  tlic  objection  of  un- 
reasonableness with  respect  to  eitlier  of  the 
three  crossings  in  any  proceeding  that  might 
be  taken  to  enforce  the  ordinance.  In  Mor- 
ris d  E.  R.  Co.  V.  Orange,  63  N.  J.  L.  252, 
43  Atl.  730,  47  Atl.  363,  this  court  held  tliat 
the  ]ralicc  powers  of  government  are  suffi- 
cient to  authorize  imposing  upon  a  steam 
railroad  company  the  duty  of  protecting  the 
public  at  grade  crossings  over  city  streets  by 
the  erection  and  maintenance  of  gates  and 
the  employment  of  flagmen  j  and  that,  there- 
fore, in  proceedings  taken  by  the  munici- 
pality to  ascertain  damages  allowable  for 
the  opening  of  a  street,  the  railroad  com- 
pany, while  entitled  to  compensation,  was 
not  entitled  to  have  the  cost  of  gates  and 
flagifien  included  in  the  allowance.  In  many 
ot&r  cases  in  the  supreme  court,  the  dis- 
tinction between  the  police  power  and  the 
taxing  power  has  been  discussed.  Kip  v. 
Patcrson,  26  N.  J.  L.  263 1  Slate,  Benson, 
Prosecutor,  v.  Sohoken,  33  N.  J.  L.  280; 
>tfa(e,  Delaicare,  L.  A  W.  R.  Co.,  Proaeca- 
lora,  V.  East  Orange  Tup.  4)  N.  J.  L.  127; 
Slate,  iiuhlenbrinck.  Proteculor,  v.  Long 
Rranck,  42  N.  J.  L.  364,  36  Am.  Rep.  618; 
Slnle,  Clark,  Prosrcnior,  v.  Scic  Bruntwick, 
43  X.  J.  I,.  175;  Slate.  Morgan,  Prosecutor, 
V.  Orange,  50  X.  J.  L.  389,  13  Atl.  240; 
Miilcahy  v.  Vewark,  57  N.  J.  L.  513,  31  Atl. 
^2(1:  Vapc  May  v.  Cnjie  May  Transp.  Co.  64 
X.  J.  L.  80,  44  Atl.  ))4B,  And  two  cases  in 
this  court  may  be  mentioned;  naynes  v. 
fa/K  Mag,  52  N.  J.  L.  180,  19  Atl.  176; 
.lahnuoii  V.  Ashurt)  Pari:,  60  N.  J.  L.  427- 
430,  30  Atl.  6Q3.  It  is  needless  to  say  that 
thi«  extended  reference  to  familiar  decisions 
ha-<  lieen  made,  not  for  the  purpose  of  show- 
ing tlie  existence  of  a  distinction  that  is  so 
universally  rccognieed,  but  for  the  purpose 
^)!l  L,  R.  A. 


of  Ehowing  how  rational  is  the  distinction, 
and  how  easy  of  application,  and  in  order 
to  demonstrate  bow  impossible  it  is  that  • 
power  conferred  by  the  legislature  for  the 
purpose  of  regulating  the  streets  of  a  cit7, 
and  the  use  of  the  streets  ly  traction  c«n- 
panies  and  others,  can,  by  any  defensible 
interpretation,  be  so  stretched  as  to  cover  an 
ordinance  of  the  character  of  that  now  be- 
fore us.  The  traction  company  is  in  the 
enjoyment  of  a  public  franchise  granted  by 
the  legislature.  It  has  a  use  of  the  streets 
differing  only  in  kind  from  that  of  other 
citii'ens  using  tliem.  and  has  no  interest  in 
the  soil.  It  is  under  a  general  obligation 
to  keep  its  rails  in  repair  so  they  shall  not 
become  an  obstruction  to  travel.  It  is  also 
bound  by  any  contract  it  may  lawfully  have 
made  with  the  municipality  in  considera- 
tion of  the  grant  of  its  local  privileges.  But 
irntirely  independent  of  any  such  onsiilerii- 
tion,  and  irrespective  of  any  disturliance  of 
the  i^treut  surface  in  the  operation  of  the 
r.'tilway,  this  ordinance  attempts  to  impose 
upon  every  traction  comp.iny  the  duty  to 
pave  a  considerable  portion  of  every  street 
over  which  it  passes,  although  it  may  bring 
no  additional  wear  and  tear  upon  the  pai-e- 
mcnl.  and  the  further  duty  to  keep  sucli 
pavement,  when  laid,  at  all  times  in  rcjuiir. 
To  call  this  "regulation,"  or  an  exereise  of 
the  police  power,  ia  a  misuse  of  terms.  It  la 
taxation  pure  aed  simple.  It  calls  upon  the 
company  to  perform  a  function  not  essen- 
tially difTerent  in  character,  although  vastly 
more  onerous,  than  the  once  familiar  opera- 
tion known  as  "working-out"  the  township 
road  taxes  by  the  labor  of  the  inhabit«nts. 
Gen.  Stat.  p.  2817,  {{  51  el  seg.  A  power 
that  will  not  support  the  imposition  of  li- 
cense fees  fixed  on  a  revenue  basis  will  cer- 
tainly not  support  an  ordinance  of  this 
character.  We  therefore  hold  that  the  or- 
dinance is  not  supportable  as  an  exereise  of 
the  police  power,  and,  aince  no  other  legisla- 
tive authority  exists  for  its  enactment,  it 
imposed  no  duty  upon  the  defendant  com- 
pany to  repair  the  pavement  between  its 
rails,  or  to  repave  that  portion  of  the  street. 
We  have  not  forgotten  the  "Act  to  Pro- 
vide for  the  Incorporation  of  Street  Bail- 
wav  Companies  and  to  Kegulate  the  Sam«," 
approved  April  6,  1880  (Laws  1888,  p,  185; 
Gen.  Stat.  p.  3216).  Section  18  is  aa  fol- 
lows: "That  every  street  railway  company 
incorporated  under  this  act  shall  keep  in  ro- 
pair,  to  the  satisfaction  of  the  local  author- 


roads,  nnd  bridges  occupied  by  its  tracks, 
and.  if  such  tracks  occupy  unpaved  streets 
or  roads,  shall,  in  addition,  so  keep  in  re- 
pair 18  inches  on  each  side  of  the  portion 
occupied  by  its  tracks:  Provided,  that 
nothing  in  this  section  shall  be  de«ned  to 
afTect  or  repeal  existing  provisions  of  any  . 
municipal  charter  or  any  ordinance  or  regu- 
lation heretofore  passed  and  adapted." 
There  is  nothing  in  this  case  to  show  -when, 
or  under  what  legislative  authority,  the  de- 
fendant company  was  incorporated.  Nor 
was  this  statute  invoked  in  the  argument  of 
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the  learned  counsel  for  the  plaintiff  in  this 
court.  We  cannot  asaume  that  the  detend' 
ant  wa«  incorporated  under  that  act,  in 
Tiew  of  tbe  eziatence  of  other  legislation  to 
which  its  ori(^  may  as  naturallj  be  at- 
tributed.    We  are  therefore  relieved  from 


considering  whether  I  18  of  thU  act  creates 
a  liability  in  favor  of  any  member  of  the 
traveling  public  who  may  sustain  daniage 
through  the  nonrepair  of  the  street. 

The  judgment  thoutd  la  repertvi,  and  a 
tienire  <te  tiovo  awarded. 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


STATE  of  West  Virginia 
D.  J.  EDWARDS,  Plff.  in  Err. 

(SI  W.  T»,  230.) 

■1.    Tl'Iiere  a  pensa,  br  ^cbhb  of  sOBie 
trmmd  •r  trl«k,  proenFca  the  deltverr 

•t  moaer  or  gooda  to  him  by  tie  owner, 
with  the  Intent  (o  ateal  tbe  aaice,  It  amannla 
to  a  taking  of  the  propertr,  within  tbe  deS- 
altion  of  iBrcen;,  anless  the  ddlverr  of  tbe 
poaaeealaa  )■  made  for  tbe  parpoie  of  paulng 
the  title  to  tbe  property  aa  well  as  Its  pos- 
aeiBlon :  and.  If  iMMseseioQ  be  aogalred  by 
■aeb  means  snd  witb  such  Intent,  and  tbe 
gwHla  or  mooer  are  afterward*  converted  bj 
the  taker  to  hie  awn  uee.  tbe  offense  la  lar. 

S.    ^VherB  liotb  posacBBIoa  and  title  are 
obtained   b^   false   pFeteaaea,    with   tn- 
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tent  to  defraud,  tbe  offense  !•  obtaining 
money  by  false  pretense*,  In  which  eaae  tbe 
statute  declares  that  the  otFender  aball  be 
deemed  Bnilty  of  larceny. 

S.  'Wliea  poBBCBBlaa  la  oktalaed  by 
Heaaa  of  frBBd,  trick,  or  device,  so  as  to 
make  the  taking  felonious,  and  the  taker  con- 
verts tbe  property  to  bis  own  uae,  the  of- 
fense la  common-law  larcenj',  and  a  convic- 
tion may  be  bad  upon  a  common-law  Indict- 
ment for  larceny. 

4.  In  aaeb  cane  the  ladlotmeat  need 
aot  apeetfr  tbe  rneaMa  by  which  the  lar- 
ceny waa  effected. 

B.  'WbetbciF  tke  vaaacaaloa  vraa  ao  ob- 
lalaed  with  Intent  to  steal  la  a  qoeatlon 
for  the  Jnry. 

9.  The  laatmaaenta.  dCTieea.  or  tokens 
naed  In  the  eomaaisaiOn  of  a  eplne 
are  competent  and  legitimate  evidence  In  tbe 
trial  or  the  accused,  and  the  taking  of  them 
from  his  person  by  an  nOlrer  who  has  arrested 
bim  op<ai  a  charge  of  hla  having  committed 


TI.  O^nVluHon,  41*. 

I.  InlraJuotcrif, 

In  the  formative  days  of  English  law, 
public  opinion  revolted  against  tbe  lagntsltonal 
and  manifestly  unjust  methods  of  Star-Cbamber 
admlnlatratlve  Jnstlce.  which  placed  every 
man's  life  and  proper^  at  the  mercy  of  Irre- 
sponsible     offlclala     and     maliciously,   dlaposed 


In  obedience  to  the  demand  for  reform,  and 
without  Btatutory  enactment  or  actual  decision 
on  tbe  point,  the  Kngllsh  canrts  of  the  seven- 
teenth century  practically  adopted  the  maxim 
ffsmo  Imetar  »clp»iim  occiwarc, — a  mailm 
which  la  embodied  In  the  statement  of  Lord 
Mansfield  In  Roe  ex  den.  Haldaoe  v.  Hsrrey, 
4  Burr.  £4SI>.  that  In  a  crlmlaal  or  penal  esse 
the  defendant  la  never  forced  to  produce  any  ev- 
idence, though  be  should  hold  !t  In  hla  hands. 
In  court. 

This  maxim,  "which  In  Flngland  wna  a  mere 
rule  of  evidence,  became  clothed  In  this  country 
with  the  Impregnability  o(  a  canstltutlonal 
actmcnt."     Erown.  J..  In  Brown  v 


U.  B.  B9T.  40  L.  ed.  821,  B  Inters.  Com.  Rep. 
sea,  le  Bup.  Ct.  Sep.  B44. 

Jbe  4th  Amendment  to  the  TTnlted  SUtea 
CoostlraUon  problbita  nnreaaonable  searcbea 
and  aaUures. 

The  Bth  Amendment  to  the  United  fltatea 
ConMltullon  provides  that  no  one  aball  be  com- 
pelled. In  a  criminal  case,  to  be  a  wltneas 
against  himself ;  and  tbe  same  provisions,  or 
provisions  to  slmllsr  effect  ai«  found  In  nearly 
every  American  BIN  of  RIgbta.  See  tbe  dia- 
ciualiMi  o(  thia  sobject  la  divlaloa  I.,  au  of  tbe 
■ate  to  Levy  v,  CUn  Pranclaco  CItj  *  Conntr 
Saiwr.  Ct.  (Cal.)  29  L.  B.  A.  811. 

But  the  omlaaloo  of  soch  provlshnu  la  not 
conatnied  as  a  revocation  of  so  well-recognlaed 
an  Incident  of  Engl  lah. American  law. 

And  ao,  altboogh  the  Constltntloa  of  Iowa 
does  not  contain  tbe  oaBal  provMaa  against 
compelling  one  accused  of  crime  to  give  aetf- 
Incriminating  evidence,  tbe  supreme  court  of 
that  stste  has  held  that  the  principle  Itself  la 
too  fundamental  to  have  been  purpoeely  omitted 
from  tbe  charter  of  liberties  of  tbe  people; 
and  that.  In  tbe  absence  of  a  apecIQc  pravIslDD 
relative  thereto,  the  same  resnlt  will  be  reached 
under  tbe  general  guaranty  of  due  proceaa  (f 
law.     State  v.  Height  (Iowa)  91  N.  W.  93S. 

Aa  to  OonMlituUonal  proteatioit  agatnst  tieing 
forced  1o  /Bmlafi  evidence  to  Be  meed  agaburl 
one'*  »el/  fa  a  ctrii  co»r,  aee  «oto  to  L*vy  v. 
flan  Francisco  City  *  Connty  Super.  Ct.  (Ccl.> 
29  L.  B.  A.  811. 

II.  CotttttluUoiuil  retliittlotu. 

a.  OenemJ  ifnlemenf— appKcodoii. 

Besides  the  application  of  the  general  conetl- 

tutlonnl  guaranty  of  due  proceaa  of  law.  shown 

In  Stale  v.  Height  (Iowa)  Dl  N.  W.  OSS,  tupra. 

1..  the  4th  Aioendmeut  of  tbe  Constitution  of 

Walker,  lei   the  United  States,  declaring  that  the  right  of 
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Ilie  crime  In  nol  an  IM«f|Rl  wliure ;  nor  !■  the 
HEircb  of  bla  person  for  saoh  lustrnmentB  an 
unreiBanAble  searcli.  within  the  meaning  of 
the  mnatllutJonal  pnirtaloa  aKatnst  unrea- 
■onable  aearch. 

(March  22.  1002.) 

ERROR  to  the  CiitTiit  Court  tor  Harriaoii 
County  to  review  a  judgment  convicting 
defendant  of  grand  larceny.     Affirmed. 

The  facts  «re  stated  in  the  opinion. 

tfettre.  Uelviit  Q.  Sperry  and  John 
R.  Swlger,  for  plaintilT  in  error; 

&foncy  loaned  for  the  purpoM  of  gaming, 
with  ki'ioivledge  that  it  is  to  be  u.-^^l  for 
Huch  purpose,  or  nioney  iLdvanccd  for  illegal 
iiWH  or  purposes,  cannot  be  recovered  in  an 
action  at  law. 

8  Am.  k  Eng.  Kne.  Ijiw,  p.  1015. 

Inamuueli  an  the  prosecuting  witness  bad 
HO  ppTted  with  his  property  as  not  to  pos- 


scis  such  an  interest  therein  as  would  sup- 
port an  action  at  law,  he  bad  not  such  >n 
interest  as  is  the  subject  of  conversion. 

Stolen  goods  may  be  taken  from  a  prison- 
er and  used  a  a  evidence  against  him,  becau«> 
he  has  no  right  to  their  possession.  Wean- 
on»,  implements,  or  money  may  be  lawfully 
taken  on  a  searcb,  because  they  would  aid 
him  in  elTecting  an  escape  from  custoiy. 
Counterfeit  money  may  be  so  seized  and 
uspil.  bcPHUse  its  powrtsion  is  in  itself  a 
crime.  But  things  that  do  not  fall  within 
one  of  these  cla<wes  cannot  be  lawfully  taken 
from  the  possession  of  a  person  in  custody. 

Pickelt  V.  State.  OD  Oa.  12,  25  S.  E.  809; 
Btiijd  r.  Unilnd  Btatea,  116  U.  S.  GIS,  2S  L. 
ed.  740,  0  Slip-  Ct.  Rep.  524. 

Sleaarg,  Bomco  H.  Freer,  Attorney  Gen- 
eral, and  Alexander  Dulln,  for  defendant 


The  intent  with  which  the  c 
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e  people  to  be  aerare  In  their  peraans.  bouses, 
pors.  and  rfTccta  aeolDst  unreasonable 
ar?hp>  and  aeliures  abnll  not  be  violated,  and 
e  5th  Amendment  thereof.  prorldlDK  that  no 
Blinll  be  compelled 
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provlalooB  of  the  tonaCltiitlons  of  tbe  severnl 
Hlatrs.  apply  on  the  question  of  the  admlsal- 
bllltT  In  evldenee  against  nn  areused  person  of 
documenta  or  other  things  taken  from  bim  :  and 
where  a  aelKure  of  papers  Is  iinreRMnable  and 
contrary  to  tbe  ipirlt  of  such  ameiidmeota,  they 
CHDDOt  lie  used  In  evidence.  United  States  v. 
Wong  QuoQg  Wong.  B4  Fed.  H32. 

The  constlluilonal  safeguards  against  unreo. 
Bonable  searches  ar.d  seliures.  and  compelling  « 
defendant  in  criminal  proceedings  to  give  evi- 
dence against  himself,  would  be  deprived  of  a 
large  purt  of  their  vslne  It  they  conld  be  In- 
voked only  for  preventing  tbe  obtaining  of  such 
erldeDFe,  and  not  for  protection  against  Us  use. 

imd. 

Add  Bitena  are  Included  within  tbe  coDBtttu- 
llonal. .  protection  aetlnat  unreaaonable  Bearch 
and  seliure.  and  agiilnst  compelling  one  accused 
'M  crime  to  give  evidence  agalnat  himself,  and 
are  entitled  fo  tbe  beneflt  of  coostltulional 
Kitofantles  aTeetlnit  llbertj  and  properly,  as 
^ell  as  clllsena :  ao  that.  In  proceedlngB  for  the 
dcpoPUtlon  Of  a  Cbiaese  person,  private  let- 
ters rirlltm  br  bim.  and  talten  from  him  by  un-, 
lawful  seliare,  are  not  admissible  in  evidence 
agolnsi  him.      fbid. 

And  a  witness,  as  well  vs  tbe  defendant,  la 
proter'ied  bv  constltullonaJ  amendments  from 
being  i^ompelled  to  give  evidence  that  tends  to 
crlmlDu  '  bim  nr  suMft  bl"  property  to  for- 
feiture by  bi'lnif  niKde  to  jitoduce    ' 
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In  Stofkweli  ».  Cnltfd  States,  3  CHIT.  as4. 
Fed.  Cbs.  No.  lS,4Bn.  It  was  held  Ibnt  account 
books,  letters,  and  other  docamenls  seiiied  by  a 
inarslial  on  a  search  warrant,  urder  I  2  of  the 
net  of  Cot>,{ress  of  3>Iarcfa  2,  IHAT,  issued  por- 
BHunt  to  14  U.  S.  Stat-  at  L.  Q47,  chnp.  188.  i 
2.  Riving  power  to   tbe  district  Judge   to  Issue 

pear  by  complaint  or  alBdHvIt,  to  bis  sntisfnc- 
tlon.  that  any  fraud  on  the  revenue  has  been 
committed  by  any  person  Interetted  or  engaged 
In  Ihe  importnllon  or  entry  of  iMercbandlse  at 
nny  port  within  tbe  dlstrlet,  and  brought  before 
69  h.  R.  A. 


the  district  Judtw  and  placed  In  the  custody  of 
the  district  allomey.  are  not  inadmlaalble  In 
evidence  in  an  action  by  the  United  States  to 
recover  duties  and  peniltlea  for  alleged  illegal 
Importation,  as  In  contravention  ol  constltu- 
tlonal  provisions  forbidding  unreaaoDable  search 
and  seliure. 

And  prerlsely  the  same  ruling  was  made  In 
Kuited  Statea  v.  Hughea,  12  Bialcbf.  653,  Fed, 
Cas.  No.  15.41T,  following  Stockwell  v.  Cnlted 
Slates.  3  Cliff.  2B4.  Fed.  Csa.  No.  13,406,  lupro. 

Aiid  tbe  same  was  held  In  Ro  Plact.  T  Ben. 
2G1,  Fed.  Caa  No.  11.212.  on  tbe  question  of 
Ihe  right  to  require  tbe  production  of  such  pa- 
pers ;  and  It  was  also  held  that  aucb  a  require- 
ment does  not  contravene  the  coustllullonal 
provision  against  tailing  properly  without  due 
pi'oreBB  of  law.  But  tbe  queslloa  of  admlssl- 
blllly  In  evidence  of  tbe  papers  required  to  be 
produred  wns  not   Involved. 

And  Ilie  right  to  require  tbe  production  of 
boolis  and  papers  in  proceedings  for  forfeiture 
for  tbe  violation  of  revenue  laws  was  upheld  in 
United  States  v.  Maaon,  6  Bias.  350,  Fed.  Cafe. 
No.  15,733:  United  States  v.  Three  Tons  of 
CoaT.  6  Diss.  370,  Fed.  Cas.  No.  JB.MS;  aad 
United  Slates  v.  Distillery  No.  SS,  6  Bias.  4S3, 
Fed.  Caa.  No.  14,060. 

In  lloyd  V.  United  States, '116  U.  fl.  616.' 20 
L.  ed.  749.  a  Sup.  Ct.  Bep.  S24,  however.  Block- 
aell  T.  Dnlled  Htacea,  3  CHIT. '284,  Fed.  Caa. 
No.  13,4UII,  lupra,  wna  criticised  and  In  effect 
overruled,  tbe  conrc  saying  tbat  (he  learned 
Justice  in  thai  case  seemed  to  think  that  no 
greater  objection  can  be  taken  to  a  warrant  to 
seOTcb  for  books,  invoices,  and  other  pspera  ap- 
pertaining to  an  lllegsl  importation,  thnn  to  one 
authorlEing  a  searcb  for  Imported  gooda.  but 
(hat  this  consideration  failed  to  meet  the  moat 
serious  objections  to  the  validity  of  the  law  In 
question;  and  He  I'latt.  7  Ben.  261.  Fed,  Css 
Xo.  11.212:  United  Slates  v.  Hughes.  12 
Illntcht.  953:  Fed.  Cas.  No.  1S.41T:  United 
Stales  V.  Mil  son,  0  Biss.  350,  Fed.  Can, 
St.  1.^735:  United  States  v.  Three  Tons  of 
l-n.-ii.  0  Itlss.  37t>,  Fed.  Caa.  No.  10,515;  and 
United  Stales  v.  IltsllDery  No.  28.  6  Bins.  483, 
Fed,  Cns.  Xo.  14.S<!n.  which  followed  Stockwell 
V.  United  Slates.  3  Cliff.  264,  Fed,  Cos,  No. 
1.1,400.  (Hfirn,  as  a  precedent,  were  also  In  ef- 
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mitted  maj  appear  from  the  circumsUnces 
connected  nitb  the  commiBsion  of  the  same. 

Uaion  V.  Stale,  32  Ark.  238;  Hart  v. 
Stale,  67  Ind.  102;  Etaw<ck  v,  Oom.  13 
Buah,  166. 

Among  the  circumstances  to  be  considered 
are  the  "concealment"  and  "openness"  ex- 
hibited bf  the  parties  in  consumniating 
their  scheme. 

2  Bishop,  Crim.  Proc.  |  754,  note  4. 

The  conduct,  acts,  and  representations  of 
the  defendant  toward  Mr.  Dennison  being 
mnlt  in  se,  anything  he  should  secure  from 
said  Dennison  by  reason  of  the  game  played 
with  him  would  be  larceny. 

2  Bishop,  Crim.  Law,  !|  310,  813. 

An  indictment  for  simple  larceny  can  be 
maintained  upon  evidence  tending  to  prove 
that  the  crime  was  committed  by  deceit  and 
false  representations. 

State  V.  llalida,  28  W.  Va.  409 ;  Anable 
T.  Com.  24  Gratt.  663;  Leftwich  v.  Com.  2U 
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Gratl.  71«;  Dotcdy  v.  Com.  9  Gratt.  727,  60 
Am.  Dec,  314. 

Tlie  conduct,  acts,  false  representations, 
nnd  assurances  made  by  the  defendant  to 
Dennison  are  proper  evidence  in  this  case, 
under  the  doctrine  of  res  gcsta. 

Wharton,  Crim.  Ev.  j  2C6;  2  Bishop. 
Crim.  Proc.  S  740;  Com.  v.  Burd,  123  Mass. 
438. 

The  crime  of  larceny  was  committed. 

State  V.  Ckamberg,  22  W.  Va.  779,  4« 
Am.  Be  p.  650. 

PoffeiiI»r(«r,  J.,  delivered  the  opinion 
of  the  court: 

Although   involving  an   old  and  well-set- 
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the  first  of  the  kind  to  come  to  this  court, 
and  seems  to  be  rather  novel,  because  the 
courts  are  not  often  caJJed  upon  to  pass  up- 
on caxes  involving  the  question  presented 
here.     It   is   a   conviction   of   the   crime   of 


a  crim  [Dal  praaecntlon,  or  a  proceeding  to  estab- 
lish a  farfeltui*''  against  hlni.     United  States 
Wong     Quong   Wong,  04     Fed.     S32 :     Bofd 
United  SUlee,  116  U.  S.  616,  29  L.  ed.  Tie, 
Sup.  CI.  Uep.  b24. 

And  that  a  search  and  seliure,  Ihe  object  or 
which  is  to  give  the  pnpers  sel  ~  ' 
against  the  owner,  thns  compel! 
witness  ngalnat  hlmselC  In  contravention  of  the 
5th  Amendment  of  the  CoDslItutlon,  la  unrea- 
sonable, within  the  prohibition  of  the  4th 
Amendment    thereof.     Dofd    v.    United    States, 

lie  c.  s.  eis,  2e  l.  ed.  T4a,  a  Bup.  ct.  itep. 

624. 

And  that  actnal  eutr;  upon  premises,  and 
search  for  and  seizure  of  papers,  are  not  re- 
quired to  constitute  an  unreasonable  search  and 
seizure  within  the  meaninK  of  the  4tb  Amend, 
ment ;  and  compulsory  production  of  a  party's 
private  books  and  papers  to  be  used  against  him- 
self or  his  property  in  a  criminal  or  penal  pro- 
ceeding, or  for  a  forfeiture.  Is  within  the  spirit 
and  meaning  of  the  nmeadment.  and  to  make 
their  n  on  product  loo  a  eonfesslon  of  the  altegi 
(ions  which  It  Is  claimed  they  will  prove  1 
equivalent    to    a    rompulxory    production.     Tide 

Within  Hils  rule,  letters  written  in  Chinese 
sad  handed  by  the  appellant  in  an  appeal 
ordera  of  deportation  to  an  employee  of  tbi 
emmenl.  who  passed  them  to  customs  otE 
who  liept  and  opened  tham,  are  Inadmissible  In 
evidence  In  micb  proceeding,  aa  having 
cured  la  eonCraventlon  of  the  const Itu  t! on ul 
provision  against  nuressonable  search  and  sel 
urc.  United  States  v,  Wong  Quong  Woag,  04 
Fed.  832. 

And  the  act  of  Congrces  of  June  22,  18T1, 
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attorney,  to  require  the  defend- 
ant or  clslmant  to  produce  In  court  hia  private 
books.  Invoices,  and  papers.  In  default  of  whir' 
Ibe  allegations  of  the  government  attorney  a 
to  be  taken  as  confessed,  contravenes  the  4i 
Amendment  of  the  Constitution  of  the  United 
Htates  prohibit Inft  unreasonable  searches  and 
seizures  as  applied  to  suits  for  penalties  or  to 
establish  a  forfeiture  of  the  party's  goods;  and 
an  Invoice  produced  pursuant  thereto.  In  a  pro- 
leeding  fn  rem  to  estHbllsh  a  forteilnre  of  goods 
irlleged  to  have  been  fraudulently  Imported 
without  paying  duties,  cannot  he  inspected  by 
the  government  attorney  and  ndmltted  In  evi- 
dence thoreln.  Hoyd  v.  United  States.  US  U. 
8.  61S,  29  L.  ed.  740,  e  Sap.  Ct.  Rep.  624. 
S»  L.  K.  A. 


Search  and  seizure  of  a  man's  private  papers 
to  t>e  used  In  evidence  fur  the  purpose  of  con- 
vlctlni;  him  of  a  crime  or  requiring  n  penalty, 
or  of  forfeiting  his  property.  Is  totally  din'erent 
from  the  search  and  seliure  of  stolen  goods,  du- 
tiable articles  on  which  the  duties  have  not 
been  paid,  aad  the  lliie.  which  rightfully  belong 
to  the  custody  of  the  law,     IMd. 

Constitutional  provision  Rgalust  nnrean;innbte 
searches  and  seizures  of  a  men's  pspers  and 
possessions,  however,  does  not  piMblbIt  all  such 
eearches  und  seiiures,  but  such,  only,  at  are  uo- 
rensooable,  and  the  foundation  of  which  Is  not 
previously  supported  by  oath  or  sffirmatioB. 
Com.  V.  Datia,  2  Met.  32B. 

And  the  production  of  papers  or  other  articles 
In  evidence  In  a  criminal  prosecution  la  not  a 
violation  of  the  coostltutlomil  dght  of  Ihe  ac- 
cused to  tie  secure  in  his  papers  and  elTects 
against  unreasonable  search  nnd  seizure,  where 
they  were  taken  under  a  search  warroul  aui-h 
as  Is  required  by  low,  which  >i-as  issued  upon 
probiible  cause,  and  supported  by  affldailt,  and 
particularly  described  the  place  to  lie  scan-bed 
and  the  things  to  be  seized.  I.an{;dDn  v.  Teople. 
133  111.  3S2,  24   N,  E.  ST4. 

Bonabte  searches  and  seizures  were  intended  to 
place  a  salutary  restriction  upon  the  powers  of 
government,  and  lo  opernte  upon  legislative 
bodies  so  ss  to  render  Ineffectual  any  effort  to 
legal Iw  by  statute  what  the  people  eipressly 
stipulated  could  In  no  event  be  made  lawful, 
and  npou  executives  so  that  no  law  violative  of 
the  constitutional  Inblbltlon  should  ever  be  en- 
forced, and  upon  the  Judiciary  so  as  (n  render 
It  the  duty  of  courts  to  denounce  as  unlswtul 
every  such  search  and  seliure,  whether  lon- 
Cessedly  without  color  of  authority  or  Justlil'M] 
under  Ihe  guise  of  legislative  sanction,  and  do 
not  apply  to  miscouduct  of  prlvnte  persons  sct- 
Ing  upon  Iheir  Individual  responsibility  and  of 
their  own  volition,  so  aa  to  render  Inadmissible 
In  evidence  papers  or  other  things  procured  by 
sucb  a  search  and  seizure-  Williams  v.  State, 
100  (la.  511.  39  L.  K.  A.  260.  US  S.  E.  624. 

Thus,  property  obtained  by  a  private  dclecllvo 
by  an  unauthorized  sesrch  of  defendant's 
rooms  Is  not  lundmlsslble  in  a  criminal  prosecu- 
tion against  Ihe  defendant  wbpn  pei-tinnnl,  on 
Ibe  ground  that  It  was  obtnlned  by  unreasnniible 
search  and  seizure.  (^Indrat  v.  People,  138  111. 
ion.  27  N.  I-:.  1085- 

id  the  constitutional  restriction  ngninst  un- 
reasonable searches  or  selxures  does  not  render 
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grand  laTceu7  where  the  prosecutor  baa 
be«ai  deprived  of  hi»  monej  oj  >  trick  and 
conspiracj.  E.  L.  Denniaon,  a  farmer,  re- 
siding in  IlarriiKia  county  at  a  point  tJMUt 
12  miles  from  Clarksburg,  was  the  victim. 
On  a  certain  Ttiursday,  while  away  from 
home,  he  was  followed  up  by  the  defendant, 
D.  J.  Edwards,  who  represented  himaelf  to 
be  one  of  a  wcaltli^  firm  of  bankers  and 
coal  operators  of  Fairmont,  named  Wataon, 
und  said  lie  wanted  to  buy  the  prosecutor's 
land,  a  tract  of  about  400  acres,  for  the 
purpose  of  developing  it  aa  oil  land,  that 
being  a  section  of  the  state  in  which  there 
WHS  considerable  activity  in  oil  production 
nt  that  time.  He  made  aa  appointment 
with  Dennison  to  see  him  at  his  (Dcnni- 
son's)  home  on  the  following  Monday, 
promising  to  bring  with  him  eome  other 
parties.     On  the  day  agreed  upon  he  came, 


but  there  was  nobody  with  him.  He  ex- 
plained this  by  saying  that  the  party  whom 
he  bad  expected  to  bring  was  a  woman,  and 
that  she  was  sick.  He  said  he  would  bring 
her  over  in  a  few  days,  that  whatever  he 
might  do  would  be  all  right,  but  that  he 
did  not  want  to  trade  until  she  canie.  He 
then  invited  Dennison  to  get  in  his  buggy 
and  drive  down  the  road  with  him  and  sbo.i 
him  the  land.  After  they  had  gone  GOtne 
distance  they  wet  a  large  man,  who,  as  they 
were  driving  past,  inquired  the  distance  to 
Clarksburg,  and  began  a  conversation.  Ed- 
wards immediately  stopped  the  buggy,  and 
the  large  man  represented  that  he  lived  in 
Alabama,  and  had  a  sister  living,  as  be  sup- 
posed, at  some  place  near  Clarksburg,  for 
whom  he  was  bunting,  claiming  that  she 
had  been  disinherited  by  her  father;  that 
her  father  had  since  died;  and  that  he  had 


Inadmissible  In  ev 
rarr; Infc  concealed 
weapon   concealed 


,  In  a  pnisccutlun  tor 
ma,  the  dlscorerj  of  ■ 
Ihe  penon  of  the  de- 
fendnnt,  the  search  for  which  oae  anautharlfed 
and  Illegal.  Bbleids  T.  State,  101  Ala.  36,  16 
Bo-  85. 

And  nearchliiK  the  olllee  o(  a  peraon  accaged 
of  crime,  with  the  consent  and  ild  of  bli  serr- 
ant  and  agent,  who  was  In  posseaalan.  In  order 
to  obtain  evidence  agalnat  the  accused.  Is  not  a 
violation  of  the  constltntJonsI  provision  SKalnit 
unreaBonable  aearcbes :  and  the  taking  away  of 
an  article  found  there  wllh  the  consent  ol  lucb 
ngeat  is  not  a  selinre,  wllbin  the  meaning  of 
that  provision,  which  will  render  such  article 
Inadmissible  In  evidence  against  hli(.  State  v. 
Orlawold,  AT  Conn.  2S0,  33  L.  B.  A.  237.  84 
Atl.  1040. 

So,  In  State  T.  Nordstrom,  T  Wash.  MM).  8S 
Pac.  382,  It  Is  held  that  papers  and  things  Mk- 
en  from  the  accused  la  the  coarse  of  the  usual 
March  apoQ  defendant's  arrival  at  Jail,  no  force 
having  been  used  to  get  posaeasloa  of  them,  are 
■dmlaalblc  In  evidence  against  blm  without  vio- 
lating the  constitutional  protection  against 
reaaonable  saarches  and  aelsurei 
self -crimination. 

See  also  Langdon  v.  People,  133  IlL  S82,  24 
N.  E.  tiT4,  and  State  v.  O'Connor,  S  Esn.  App. 
384,  4S  Pac.  SG»,  —  fn/na,  IV. 

c.  C'CMiMflfiHr  evldvitoe  oiNilwst  fslf- 

The  Misnre  or  compulsory  prodocllon  o(  a 
man's  private  papers  to  be  need  la  evidence 
ngalnit  him  Is  eqnIvalMit  to  compelling  him 
be  a  wltneef  against  himself,  prohibited  bj  the 
5th  Amendment  to  the  Constitution,  and  Is 
njuallj  wlthlQ  the  prohibition  of  that  amend- 
ment Id  the  prosecution  of  crime,  or  In  proceed- 
ing for  a  penaltr  or  forfeiture.  Boyd  v. 
I-nlled  States,  116  U.  S.  S16,  !»  L.  ed.  T4S.  fl 
Hup.  Ct.  Rep.  Wit ;  Slate  v.  Davis,  lOS  Ho.  SSS, 

Thus,  letters  written  In  Chinese,  hnnded  b^ 
appellant,  la  an  sppeat  from  orders  (or  deports, 
lion,   to  an  employee  of  the   government,   who 
passed  Ibem  to  customs  offlclala,  mho  kept  snd 
opened   them,    are    Inadmissible   In   evlilRnce 
such  proceeding  against  the  sppellant.  under  t 
provision  ot  the  Btb  Amendment  to  the  Cons 
lutlOD  of  the  United  States,  providing  that 
lierson  shall  be  compelled  In  any  criminal  cd 
to  be  a  witness  agslnst  bimiirir.     Uull^  Stnl 
V.  Wong  Quong  Wong,  Hi   red.  S32. 

And  the  act  ot  Congress  of  June  22.  1874. 
nmend   the   custom s-revenue   laws,   authorlElog 
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the  government  attorney,  to  require  the  defend- 
ant or  claimant  to  produce  In  court  his  private 
books,  Invoices,  and  pspera.  In  defanlt  of  which 
the  allegations  of  the  government  attorney  are 
to  be  taken  as  confessed,  violatea  the  Hth 
Amendment  of  the  Constitution  of  the  United 
States,  providing  that  no  person  In  any  crim- 
inal action  shall  be  compelled  to  be  a  witness 
against  himself,  as  applied  to  suits  for  peonl- 
Iles  or  to  establish  a  forfeiture  of  the  party's 
goods:  and  an  Invoice  thus  .)btBlned  In  proceed- 
ings is  rem  to  establish  a  forfeltare  of  goods 
alleged  to  have  been  fraudulently  Imported  with- 
out paying  duties  caimot  be  Inspected  by  the 
government  attorney,  or  admitted  In  evidence 
therein.  Boyd  v.  United  SUtes.  US  U.  8.  ei6, 
2B  L,  ed.  T4fl,  S  Sup.  Ct.  Rep.  S24. 

Constltntlonsl  provisions,  whether  natl<Mial 
or  state,  prohibiting  the  enforced  prodnctlao  ^ 
parties  to  a  criminal  case  of  evidence  against 
themselves,  however,  sre  merely  llmttatloas 
upon  the  power  of  the  govemment,  and  have  no 
reference  whatever  to,  or  bearing  upon,  the  UB- 
authorlsed  acts  Ot  Individuals.  *o  as  to  render 
Inadmissible,  In  a  proaeratloa  for  the  larctay 
of  a  diamoiul  ring  by  snbMltntlng  an  ImltBtlm 
la  Its  place,  cheap  Imitation  dUMonds 
by  a  private  detective  I>y  an  naatl- 
thorlied  search  ot  the  defendant's  nram^  the 
admlMloo  thereof  Itelng  a  violation  of  no  coa- 
atltatlonal  right,  aindiat  v.  Pe(«le,  138  HI. 
lOS,  2T  N.  B.  1086. 

In  the  above  eaae,  Boyd  v.  United  States,  110 
n.  8.  816.  aa  L.  ed.  T46,  6  Sup.  Ct.  Rep.  B34. 
supra,  was  distinguished  upon  the  ground  that 
In  tbst  case  the  erroneous  order  compelled  the 
accused  to  produce  evidence  against  hlmsrlt, 
and  was  therefore  held  to  be  tantamount  to  an 
unreasonable  search  and  selsure,  while  here  the 
question  of  Illegality  was  raised  collaterully : 
and  the  courts  exercised  no  compulsion  what- 
ever to  procure  evidence  from  the  defendant 
and  neltber  made  orders,  nor  Issued  processes, 
authorising,  or  purporting  to  nntborlie,  a  search 
of  premises  or  a  aeliure  of  properly  or  pspers. 
but  simply  admitted  evidence  which  was  oSered, 
without  stopping  to  Inquire  whetber  possession 
of  It  bed  been  obtained  Iswfully  or  unlawfully. 
And  the  Use  of  an  envelope  containing  no 
writing,  but  pictures,  ss  evidence  agalns) 
a  person  accused  of  crime.  In  order  mere- 
ly to  show  that  bis  conduct  In  respect  to 
such  articles  was  Incriminating,  Is  not  a  viola- 
tion of  a  constitutional  guaranty  that  no  per- 
I  son  shall  be  compelled.  Id  a  criminal  esse,  to 
I  give  evidence  against  blmself,  although  the  en- 
■lope  and  Inclosurea  were  taken  from  his  prem- 
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come  iata  posMwion  of  a,  large  amount  of 
moiMy.  ana  waa  aedcinglier,  with  the  view 
of  dividing  with  her.  He  represented  that 
IV  mux  wh<nn  be  bad  met  in  Haniaon  coud^ 
had  won  9600  from  him  in  a  game  wbieta 
tb^  had  played,  and  then,  coming  up  to  the 
buggj,  produced  the  cards,  and  began  to 
show  DennisoD  and  Edwards  the  three-card 
monte  game  1^  which  he  had  lost  the  $500. 
After  maDipulating  the  cards  a  while,  he 
proposed  to  bet  mi  tiwm.  Dennieon  was  re- 
luctant, but  was  encouraged  by  Edwards. 
The  big  man  pulled  a  red  handkerchief  out 
of  his  pocket,  apparently  full  of  money,  from 
wbidi  he  took  two  |5  bills,  handing  one  to 
Edwards  and  the  other  to  Dennison.  After 
some  riiuffling  of  the  cards,  and  Edwards 
and  DennisiHi  bad  each  turned  a  blank,  the 
man  from  Alabama  proposed  to  play  with 
them  for  $2,000,  and  took  out  a  roll  which 


had  the  appearance  of  money,  and  had 
marked  on  it  "  Two  Thousand  Dollar^"  and 
placed  it  in  the  bauds  of  Dennison.  Ed- 
wards took  it  out  of  hU  hands,  and  placed  it 
in  the  inside  potket  of  Dennison's  vest.  Then 
the  man  from  Alabama  said  all  he  asked  of 
them  was  that  they  get  the  money,  to  which 
Denninon  replied  that  he  had  no  money 
there,  and  they  suggested  that  he  had  money 
at  Clarksburg  in  the  bank,  and  be  replira 
that  be  did  have  some  there.  Then  Ed- 
wards opened  a  -satchel  containing  a  little 
tin  box,  and  said  to  the  man  from  Alabama 
that  they  would  put  the  moiM^  into  that 
box  and  lode  it  up  and  give  bim  the  key. 
and  they  would  go  to  Clarksburg  to  get 
their  money-  Dennison  said  he  would  have 
to  go  home  first,  and  they  drove  back  to  his 
house,  where  they  ate  dinner,  and  then 
drove  tu  Clarksbui^.     Iliey   were  to   raise 


Itatn  T.  Orlawatd,  eT 
Conn.  200,  S3  L.  B.  A.  227,  S4  Atl.  1048. 

In  the  above  case,  Boji  v.  United  Btates,  116 
V.  8.  eie,  28  L.  ed.  74A,  S  Sup-  Ct-  Bep.  G24, 
(upru,  was  dlatln^lahed  apon  the  graund  that 
la  that  case  dctcadint  was  required  to  produce 
hia  iHtoks,  Invoice!,  and  papers,  whkb  were  to 
be  made  evidence  against  him.  while  In  the  pres- 
ent case  Ibe  thing:  used  la  evldeoce  irss  ■  sim- 
ple piece  o(  persona!  property,  having  o(  Its  owd 
no  voice  or  meaning  »  far  as  guilt  or  Innocence 
wu  concenied,  and  giving  no  evldance,  the  evi- 
dence la  the  due  arising  from  the  condoct  of 
the  defendant  with  reference  to  It 

And  where  an  olDcer,  having  a  warrant,  for 
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hiB  Attempt  to  execute  It.  whereapon,  with  the 
aaalBtance  of  another  oncer,  be  disarms  the 
person  sought  to  be  arrented,  and  finds  a  pistol 
concealed  In  his  hip  pocket,  tbe  proof  thui  ob- 
tained Is  not  objectlouable,  In  a  prasecatlon 
against  blm  for  earrjlng  concealed  weapons,  as 
being  In  violation  of  tbe  coanltatlooal  problbl- 
tlon  against  eompelllng  the  accused  to  furnlgb 
evidence  atalnst  himself,  since  he  was  reaulred 
to  prudnce  nothing  and  testlff  to  nothing,  and 
no  presumption  wis  Indulged  against  blm  as  a 
penalty  (or  his  failure  to  comply  with  ray  re- 
quirement. CbaatBog  T.  SUte,  B3  Ala.  29,  3  Bo. 
304.  The  court  was  of  tbe  opialon.  however, 
that  If  the  statute  bad  provided  that  under  sd 
Indictment  (or  carrying  concealed  weapons,  tbe 
defendant  might  be  required  to  produce  tbe 
allegrd  weapon,  and.  oa  failure  to  comply,  tbe 
presumption  woDid  be  Indulged  that  be  bed  such 
a  weapon  concealed  atwnt  bis  person,  then  he 
woald  be  required  to  fumlsb  evidence  agalni ' 
bUnself  under  the  rule  laid  down  In  Boyd 
United  States,  110  U-  S.  016.  2S  U  ed.  T4fl, 
Bop.  Ct-  Rep.  524,  ■■pro. 

And  evidence  obtained  by  means  of  a  scan 
warmnt  Is  not  laadmlsslble.  either  upon  the 
ground  that  It  Is  In  the  nature  of  admissions 
obtained  under  duress,  or  thai  It  Is  evidence 
which  defendant  bas  been  compelled  to  fumlsb 
agalunt  himself,  though  the  warrant  was  Illegal- 
ly Issued.     State  v.  Flynn,  36  N.  II.  64- 

And,  wblle  ao  persoa  can  be  conip-lled  to  give 
evidence  against  blmself,  lllegn!  circulars  and 
tickets  may  t»e  used  as  evidence  of  gulll,  sl- 
(faough  Illegally  obtained  from  defendant,  since 
they  apeak  tor  themselves,  and  are  not  evidence 
given  by  the  accused.  State  v.  Kaub,  IB  Mo, 
A  pp.  433. 

Nor  Is  one  accused  nt  nnlawtully  posseatlng 
lottery  fleets  with  tbe  Intent  to  sell  thprn  com- 
pelled to  furnish  evidence  agnlnal  himself  with- 
3»  L.  R.  A. 


In  a  coastltutloiial  exemption  from  self -In  crim- 
ination, by  the  ndmlsslon  Id  evidence  agalaat 
him  of  lattery  tickets  and  lottery  pampheraalla. 
InclndJug  books  relating  to  his  traaasctlous. 
which  were  taken  from  bis  possession  at  the 
time  of  his  en-eat  uuder  a  search  trarrsnt. 
Cun.  V.  Dana,  3  Uet.  320. 

And  allowing  witaeeses  on  tbe  part  of  tbe 
state  to  eiblttit  to  tbe  Jury  certain  drills  and 
punches  fonnd  by  them  In  Ibe  house  of  the  de- 
fendant. In  a  prosecution  I'lr  bui^lsry.  Is  nnr 
a  violation  of  tbe  problbltlrHi  against  compelling 
a  person  in  a  criminal  pmsecntloa  to  give  evi- 
dence against  blmaelf,  where  It  Is  sbown  tbst  a 
safe  In  tbe  bouse  burglarised  was  opened  by 
means  of  similar  Instruments  In  connection 
with  an  eiploalve  substance,  the  evidence  being 
proper  as  tending  to  connect  the  defendant  with 
the  offense.  Starcfaman  v.  State.  62  Arfc.  088, 
36  B.  W.  940. 

And  letters  taken  from  one  of  tiie  unlocked 
drawers  of  a  dresser  which  bad  been  moved  by 
the  owner,  with  Its  contents,  to  tbe  home  of  his 
wife's  parents,  about  two  weeks  after  ber  death, 
with  the  direction  to  the  mother-in-law  to  give 
It  to  bis  cblld,  and  a  t>ond  In  the  boose  of  de- 
fendant's fatber-la-law  not  under  lock,  none  of 
which  were  taken  surreptitiously,  are  not  Inad- 
missible Id  evidence  In  a  prooecution  against 
blm  for  Ibe  murder  of  bis  wife,  tor  the  purpose 
of  serving  as  a  ataudard  of  comijaTlBon  In  de- 
termining the  genuineness  of  his  slgnatnre  to  a 
cunfesslon,  on  the  ground  that  be  waa  thus  com- 
pelled to  give  evidence  against  himself-  State 
V.  Vsn  Tassel,  108  Iowa,  6,  T2  N.  W,  497. 

And  evidence  contained  In  books  and  papers 
selied  on  a  warrant  leaned  under  |  3  of  the  set 
of  Congress  of  March  2,  1867,  Is  not  Inadmissi- 
ble In  an  action  tor  a  forfeiture  for  viola- 
tion of  Ibe  customs- revenue  laws  as  having 
been  obtalued  from  tbe  party  within  the  msan- 
lug  of  U.  a.  Bev.  Stat.  |  860  (II.  S,  Comp.  8Ut. 
1001.  p.  6S1),  providing  that  no  discovery  or 
evidenoe  obtained,  by  means  of  any  Judicial  pro- 
ceeding, from  any  parly  or  witness,  shall  be 
given  In  evidence,  or  In  any  iiiHuner  usiid, 
against  such  party  or  witness,  or  his  pri^ierty 
or  estate.  In  any  court  of  ihe  United  States  tor 
the  enforcemeDt  of  any  penalty  or  torfeltnre  liy 
reason  of  any  act  or  omission  uf  such  party  or 
witness.  United  Slates  v.  Uughes,  12  Blatebf. 
553,  Fed.  Cas.  No.  JS,417. 

See  also  Stale  v.  Nordstrom,  7  Wash.  BOO,  33 
fac.  383.  lupra,  II.  b ;  Evana  V.  State.  100  Ua. 
SIO,  32  B.  E,  659,  and  Btate  v.  O'Connor,  S 
Kan.  App.  E>04,  43  Fas.  850.  Infra,  IT. 
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92.000  between  them,  and  Edwards  insisted 
that  Deunison  should  borrow  some  money 
luid  make  his  share  $800,  while  he.  Eel- 
wards,  undertook  to  furnish  the  balance, 
representing  that  he  could  get  all  the  mon- 
ey  he  wanted  from  the  woman  of  whom  he 
had  spoken.  Dennison  declined  to  borrow 
any  money,  but  ngreed  to  put  in  what  he 
had  in  the  bank,  $300.  Edwards  agreeing 
to  raise  the  balance,  $1,700.  Dennison  went 
to  the  bank,  and  got  his  money,  while  Ed- 
wards pretended  to  go  and  get  the  ?1,700. 
They  then  went  back  and  met  the  stranger 
on  the  road.  After  they  had  met  him,  Kd- 
wards  pulled  out  what  appeared  to  be  a 
buncli  of  money,  and  said,  "Here  is  my 
money,  31r.  D^nison;  where  is  yours  T" 
Tlien  Dennimn  took  out  his  $300,  and  Ed- 
wards tiMk  it  and  said,  "Now  here  is  my 
pile,  and  here  is  Mr.  Dennison 'a;   are  you 


III.  Effect  of  Itlegai  t 


Though  papers  and  other  objects  ot  evidence 
ms;  have  been  IIEeiallT  tnken  from  the  posRes- 
hIod  of  the  defendant  In  a  criminal  prosecution, 
nr  otherwise  anlawfullr  obtalDed.  this  Is  no 
valid  objection  to  their  admlsalblHtT  therein 
ngainat  blm.  If  tbey  are  pertinent  to  tbe  Issue. 
The  court  will  not  take  notice  bow  the;  were 
•ibtalned,  whether  taw  full  j  orunlawfull;  :  and  It 
will  Dot  toriD  nn  Issue  to  determine  that  ques- 
tion. Cludrat  v.  People.  13S  III.  103.  27  N.  H. 
tOSS;  Trnsk  v.  People,  ISl  111.  SZ3.  3S  N.  R. 
248  ;  Slebert  v.  People,  143  III.  S71,  32  N.  R. 
431 :  Com.  v.  Dana.  2  Met.  S2S ;  Btate  v.  Kaab, 
IS  Ma.  App.  433  :  Btockwell  V.  United  States,  8 
CUT,  2S4.  Fed.  Cas.  No.  13,406. 

The  fact  that  artlclea  were  taken  from  tbe 
poBoeBalon  ot  a  person  accused  of  crime  bj  ■ 
trespass  furnishes  no  vslld  objection  to  tbetr 
ndmlsBlbhllj  In  evidence  aRnlnst  him.  State  v. 
Orlswold,  67  Coon.  300,  33  L.  R.  A.  S27,  64 
Atl.  1040. 

However  Dotalt  or  llleKil  may  be  the  methods 
by  which  evidence  was  obtained  In  a  crim- 
inal action.  It  rvtevant.  It  Is  admliilble.  If  ac- 
cused Is  not  compelled  to  do  any  act  which 
criminates  himself,  or  a  confession  or  admis- 
sion Is  not  extorted  from  him.  Shields  v.  State, 
104  Ala.  3S,  IH  So.  85. 

If  articles  Introduced  In  evidence  In  a  crim- 
inal prosecution  were  taken  by  Che  officers  at- 
ttrlng  tbem  without  authority,  they  may  be 
forced  to  respond  In  damaires ;  but  the  fact  can- 
iiol  be  coiKldvred  as  furolshlufc  a  reason  for  ei- 
cludlng  the  evidence.  Btarchman  v.  Stale,  62 
Al'k.  »S.  36  S.  W.  040;  Willi 


1.  Sll,  30  L.  K.  A.  : 


S  S.  E.  624 ;  Com.  ' 


Tibbetia  1S7  Mass.  Glfl.  32  N.  E.  SIO ;  Btate 
Kanb.  IS  Mo,  App,  433, 

In  StarchniHn  v.  State.  62  Ark,  S38,  36  8.  W. 
1)40,  Jiujira,  Bord  v.  UnltiMl  States,  116  U.  8. 
nie,  29  L.  ed.  746.  6  Sup.  Ct.  Rep.  524.  supra, 
II.  c.  was  dlstlnsulshed  upon  the  i^ound  that 
lliere  the  defendant  was  compelled  to  produce 
his  private  papers  to  be  read  In  evidence  ajtolnat 
him,  while  here  no  private  papers  of  the  defend 
ant  were  Introduced,  and  be  was  not  compelled 
to  prnduce  the  Instruinfots  offered  In  evidence. 
bat  they  were  found  by  the  offlcers  while  search- 
ing tor  stolen  property. 

Thus,  the  fact  that  articles  were  procured  by 
a  search  of  rooms  of  the  defendant  for  which 
there  was  no  legal  Justlflcatlon  does  notpreveni 
the  state  from  using  such  articles  In  evidence 
In  a  criminal  pmsecutlon  against  blm.  Gln- 
ilrat  V.  People.  138  111.  103,  27  N.  E.  108B. 

And  the  tact  Ihnt  a  search  wsrrsnt  wns  11 
59  L.  It.  A. 


satisfiedT"  After  a  pretense  of  qiubbling 
over  the  matter,  he  unlocked  the  tin  box, 
and  took  out  the  bundle  that  had  been  left 
in  it,  and  then  deposited  it  and  Edwards' 
bundle  and  Dennison'a  money  in  the  Iwx. 
and  the  three  went  on  in  the  buggy.  After 
going  about  two  miles  Dennison  suggested 
that  they  return  to  the  unfortunate  Alaba- 
man part  of  hie  money,  to  which  Edward.a 
nt  first  objected,  but  afterwards  assented, 
and  the  boK  was  opened,  and  one  of  the 
bunches  handed  to  the  stranger.  Denni 
son's  story  is  not  very  clear,  but  the  sub- 
stance ot  it  seems  to  be  that  there  was  a 
pretense  that  he  and  Edwards  had  won  the 
!)!2,000  from  the  stranger,  but  be  required 
them,  as  a  condition  precedent  to  final  pay- 
ment of  it,  that  they  produce  an  equal 
amount,  and  that  it  waa  for  that  purpose 
that  they  had  gone  to  Clarkaburg.    He  says 

legally  Issned  does  not  render  evidence  obtained 
tbereby  Inadmissible  In  a  criminal  prosecution 
against  the  person  from  whom  It  was  taken. 
State  V.  Flynn.  36  N.  H.  64. 

And,  the  state  Is  not  deprived  of  the  right  to 
employ  evidence  of  the  discover/  of  a  pistol  con. 
cealed  upon  tbe  person  of  the  defendant  In  a 
prosecution  for  carrylnjt  concealed  weapons  by 
the  fact  that  It  was  discovered  by  mesas  of  a 
search  which  WSB  without  legal  Justification, 
and  a  trespass,  and  an  Indictable  offense. 
Shields  V.  State.  104  Ala.  3S.  10  So.  SB. 

Nor  arc  papers  foond  In  a  room  occupied  by 
a  person  under  Indictment  tor  forgery,  while 
out  on  bail.  In  his  absence,  which  tbe  officer  took 
Into  his  posseulon,  thouith  unlawfully  obtained, 
thereby  rendered  Inadmissible  In  evidence 
nKnInst  him.  Trssh  v.  I>eople,  ISI  III.  B23,  S8 
N.  E.  248. 

And  papers  taken  without  authority  from  tbe 
room  of  a  person  accused  ot  murder  are  not 
rendered  Inadmissible  In  evidence  against  him 
on  his  trial  therefor  by  such  Illegal  taking. 
State  T.  Atkinson,  40  S.  C,  3B3.  18  8.  E.  1021. 

In  tbe  BtKive  case,  Boyd  v.  United  States,  US 
tJ.  S.  616,  29  r-.  ed.  748,  6  Sop.  Ct.  Rep.  524, 
tiprn,  II.  c,  waa  distinguished  on  the  ground 
that  In  that  case  the  defendant  was  required 
to  prodnce  his  books  and  papers  In  court  to  be 
used  In  evidence  against  him,  which  was  equiv- 
alent to  compelling  him  to  testify  against  him. 
self. 

Nor  are  letters  written  bj  tbe  wife  of  the 
person  killed  to  the  defendant  In  a  protecotlon 
for  murder,  which  were  found  In  the  defend- 
nat's  room  by  a  I'lnkerton  detective,  who  ot>. 
talned  them  by  representing  that  be  was  acting 
SB  her  friend,  inadmissible  In  evidence  in  the 
prosecution  therefor  because  of  the  manner 
In  which  they  were  obtained.  Slebert  v.  Peo 
pie.  143  III.  S71.  32  >'.  K.  431. 

So,  evidence  shuwlng  that  tbe  defendant  In 
a  prosrcntlon  for  keeping  open  a  tippling  house 
on  Sunday  hnd  upon  her  person  and  about  her 
premises  llquorB  and  other  articles,  the  posses- 
sion of  which,  though  not  In  Itself  criminal, 
tended  to  establish  her  guilt  of  tbe  offense 
charged.  Is  admissible,  notwithstaudlng  the 
fact  that  the  discovery  of  snch  articles  wan 
made  by  forcibly  entering  Into  her  house,  snd 
there  searching  the  same  and  her  person,  with- 
out any  warrant  or  authority  of  law,  Williams 
V.  State,  100  Gs.  511,  39  L.  S.  A.  2S0,  28  S.  E. 
624. 

And  the  act  of  an  officer  In  selling  from  the 
nutalde  sn  article  resembling  a  bottle  held  by 
defendant's  daughter  under  her  dress  does  not 
render  Inadmissible  In  a  prosecution  for  main. 


IMS. 


Statk  v.  Edwabds. 


m 


that  on  tbe  H-ay  to  Clarksburg  uiid  buck 
Edwards  had  repeatedly  told  him  to  take 
vare  of  the  money,  uti  tlwt  he  (Edwardi^) 
would  ttJce  Cftre  of  the  man,  menning  that, 
aa  the  man  whs  anxious  to  ^t  out  of  the 
country  where  he  nna  losing  so  much 
money,  he  would  take  him  to  the  train.  As 
tlicy  drove  along  the  road  it  was  suggeated 
thnt  Dennison  take  Ed  ward  a'  satchel  and 
the  money  and  go  on  home,  while  Edwards 
took  the  other  man  to  the  train,  and  when 
they  had  driven  to  a  certain  point  the 
buggy  was  stopped,  and  Edwards  ordered 
Dennison  and  tne  stranger  to  got  out.  and 
told  Dennison  to  take  the  satchel,  but  he 
did  not  care  to  take  it,  and  then  Edwards 
said,  "  I'll  just  give  you  the  box,"  and  then 
the  big  man  walked  around  and  engaged 
Dennison  in  conversation,  while  Edwards 
^t  out  the  box  and   wrapped  it  up  in  a 


newspaper.  He  then  handed  it  to  Denntson 
to  take  home  with  him,  promising,  himself., 
to  come  back  that  night,  or  the  next  morn- 
ing at  the  latest,  when  they  would  divide. 
Then  Edwards  and  the  stranger  got  in.  the 
buggy  and  drove  otT.  Soon  afterwards, 
Dennison,  suspecting  that  be  had  been  de- 
frauded, opened  the  box,  and  found  that  it 
contained  no  money,  but,  as  he  says,  a  few 
old  papers.  In  fact  it  was  a  bundle  or  roll 
of  worthless  old  state  bank  notes,  which 
bear  some  resemblance  in  appearance  to  our 
currency.  Dennison  then  went  in  hot  pur- 
suit of  the  men,  and  succeeded  in  having 
the  defendant  arrested  before  he  got  away, 
but  the  other  man  escaped.  On  the  person 
of  tbe  defendant  was  found  $110  in  good 
money.  consiKting  of  five  920  bills  and  two 
95  hills.  In  addition  to  this  he  had  a  sup- 
ply of  the  worthless  bank  notes.   The  money 


islnlng  a  llqaor  nuisance,  his  evldeace  bb  to 
wbat  Bbe  held  (n  her  band.  Com.  v.  Welch.  1U3 
Man.  372,  40  N.  E.  103. 

And  Dpou  tbe  trial  of  one  accused  of  selllag 
liquors  containing  an  unlawful  amount  of  al- 
rohol,  tbe  admlsalblllt)'  Id  evidence  of  an  analT- 
■ia  ol  samples  taken  from  defendant's  prem- 
laes  Is  uDBfTected  by  any  ciuestloD  as  Ca  wbelber 
or  not  tbe  Bampl»  w*re  secured  lawfullj.  Com. 
V.  BrelBford.   ISl  Mas*.  61,  30  N,  G.  OTT. 

And  Ibe  tact  that  an  officer  was  gulltr  of 
misconduct  m  bis  mode  o(  servlDK  a  wnrrani, 
In  breaking  open  a  safe  on  the  reluBal  of  the 
defendant  to  give  up  the  Itej.  though  It  might. 
perhaps,  render  him  liable  Co  an  action  or  In- 
dlrlment,  does  not  render  tbe  fact  that  Intoii- 
i-ating  liquors  were  found  In  the  tale  Incompe- 
tent evidence.  In  a  prosecution  for  lllegallf 
maintaining  a  tenement  for  the  sale  of  Inloil- 
catlug  liquors.     Com.  t.  Welsh.  110  Haas.  359. 

And  lotter;  tickets  (akcn  at  Che  time  of  ar. 
rest  from  nne  sccuned  of  mslnalaing  a  loiter? 
are  admissible  in  evidence  agslnsl  him.  although 
taken  In  [he  course  of  an  illegal  searrb  ol  bis 
oUlce.  SUle  t.  Fomeror,  130  Mo.  480.  32  S. 
W.  1002. 

Nor  are  crlmlnatoriF  artlclessndletten  found 
bj  an  oOcer  In  tbe  possession  of  the  defendant 
iDsdmlaalble  In  a  prosecution  for  an  attempt  Co 
cause  an  abortion  because  the  oil^cer  who  fo^ind 
them  had  no  warrant  to  search  for  them,  his 
oniT  aulhorlCj'  being  under  a  warrant  to  search 
ber  husband's  premises  for  IntoilcaCIng  liquor. 
Com,  V.  TlbbetCa,  16T  Man.  SIB.  S2  N.  E.  010, 

So,  though  a  search  warrant  Issued  pursuanC 
to  14  U.  a.  Htat.  at  L.  Ml,  cbsp.  1S8,  i  2.  was 
Illegal,  hooka,  letters,'  and  document*  obtained 
therebi'  are  properly  admlCCed  In  evidence  In  a 
proceeding  br  tbe  United  States  agnlnsl  the 
person  from  whom  tbe;  were  obtained  to  recov- 
er penal  lies  for  alleged  Illegal  Importation, 
where  they  were  pertinent  to  tbe  Issue,  and 
wen!  offered  la  evidence  Jn  the  same  condition 
in  which  they  were  taken  from  the  posaesiilon 
of  the  defendant.  Stockwell  v.  United  States, 
a  cult.  284,  I'-ed.  Cas.  No.  13,488. 

And  papers  taken  by  a  marahaJ  under  a  Hfiirth 
warrant,  and  placed  In  the  hands  of  a  dlstrJcC 
Judge,  may.  under  the  act  of  Congress  d  pel  Br- 
ing that  papers  so  seized  aball  be  subject  lo  the 
order  of  said  Judge,  be  put  by  him  Into  the  pos- 
session of  the  district  atlorney,  to  be  used  as 
evidence  against  tbe  person  from  wbom  they 
were  taken.  In  a  proceeding  by  the  United 
States  tot  alleged  Illegal  ImportatloD,     Ibid, 

And  account  books,  letters,  and  documei 
taken  from  the  custody  of  the  defendant  on 
■earcb  warrant  hsued  under  14  U.  S.  fttat. 
fi9  L.  R.  A. 


L.  54T.  chop.  IBS.  I  2.  providing  Cberefor  when 
It  shall  appear  by  complnlnt  and  effldavlt,  to 
the  satlBlBclloD  of  tba  district  judge,  that  a 
fraud  on  the  revenue  has  been  committed,  ar* 
lot  subject  to  objection  as  evidence  In  an  ac- 
:lDa  by  tbe  United  Stales  for  daCles  and  penal- 
[lea  for  alleged  Illegal  ihportetlon,  on  the 
ground  Ihat  they  were  obtained  by  force  of  a 
h  warrant  not  accompanied  by  the  com- 
plaint or  alDdavIt,  where  It  appears  by  the  war- 
rant that  It  wai  shown  by  complaint  and  affi- 
davit, to  the  satisfaction  of  the  Judge,  that  the 
olleged  frauds  bad  been  committed.     iWd. 

"  ir  are  they  subject  to  objection  on  the 
ad  that  the  warrant  did  not  allege  thnt  tlie 
district  judge  became  satisfied  by  complaint  and 
affidavit  that  the  alleged  frauds  bad  been  com- 
mitted, where  no  exception  was  token  to  the 
rule  of  the  trial  court  admitting  such  books  sod 
documents.    liltL 

But  see,  as  Co  the  above  case,  the  considera- 
tion given  it  In  II.  b,  lunra. 

So,  In  Jordan  T.  Lewis,  14  East.  305,  note 
(said  10  be  a  better  report  than  that  In  2 
Strange,  1122).  the  plaintiff  presented  In  evi- 
dence a  copy  of  the  Indictment  upon  wblcb  he 
sued,  and  Its  admissibility  waa  objected  to  be- 
cause the  copy  had  been  fHmJ»h-rl  in  ■  ■  ■ 
Ibe  order  of  the  court.  The  court  of  King's 
bench  held  that  tbe  paper  was  admissible,  for, 
being  a  copy  of  the  Indictment,  the  court  could 
not  refuse  to  receive  It  In  evidence,  nor  could 
it  take  notice  In  what  manner  It  was  obtained. 

And  In  a  rase  Involving  similar  tacts  (fjCgntC 
V.  Tollervey,  14  ISaat,  301)  Lord  Chief  Justice 
Ellenborough  announced  It  to  be  the  oolnlon  of 
Che  court  that,  even  If  It  were  found  that  tbe 
judge  or  court  had  refused  to  allow  tbe  party 
acqultled  of  a  criminal  charge  to  bavc  a  copy  of 
the  Indictment,  in  a  subaeqoent  art:,.n  for  a 
maJIrlous  proaecurlon  on  that  rhargo  n  copy  of 
the  Indlrtment.  which  the  plaintiff  la  able  to 
prove  to  be  In  fact  a  true  copy.  Is  admissible 
though  surreptitiously  obtained. 

And  in  Com.  v.  Smith.  186  Mass.  370.  44  N. 
E.  5o:l.  IC  was  ssld  by  Judge  Holmea,  In  giving 
Ibe  decision  ot  the  court,  that  the  mode  la 
which  DU  unlawful  ticket  was  obtained  from 
the  accused  does  not  inuke  IC  laadmlSBlble  In 
evidence  agnlnat  one  nciiieed  of  lis  imlawful 
possession,  even  If  the  right  of  objecting  to  II 
hnd   been   reserved   In   Iho   iigreed    facts,   wblcb 

And  In  the  nnurrblsls'  case. — Spies  v.  People. 
122  III.  I,  12  N.  K.  80.-1,  17  N.  E.  89S.--it  was 
objected  inai  a  Idler  taken  from  Che  defendant 
and  placed  In  evidence  by  Ihe  act  of  the  slati- 
was  nol  sdmlssllile  In  evidence  against  him  be- 


iia 


Wbst  VnuiTKiA  Sdpreuk  Coubt  of  Apfbali. 


Hak., 


tbat  DeuniHon  bad  gotten  from  the  buik 
waj  all  in  $20  bills,  and  the  caehier  of  the 
benk  testified  tbat  the  billet  found  in  the  de- 
fendant's posBession  looked  very  much  like 
tboae  which  he  had  given  the  prosecutor  at 
the  bank.  The  indictment  contained  three 
counts.  Two  of  them  were  in  the  usual 
form,  and  the  third  contained  allegations 
of  false  pretense  and  misrepresentation. 
On  motion  t^  quash  the  indictment  and 
t^ch  count  thereof,  the  court  sustained  ttie 
motion  as  to  the  last  count,  and  overruled 
it  »s  to  the  others.  On  the  trial  tlie  juiy 
found  tlie  defendant  guilty  OD  the  second 
count  of  the  indictment  and  acquitted  him 
as  to  the  first  count.  A  motion  to  set  aside 
tbe  verdict  was  overruled,  and  tlie  prisoner 
was  sentenced  to  three  years'  conflnemEnt 
in  the  penitentiary.  Several  exceptions 
were  taken,  and  the  case  baa  been  brought 
to  this  court  on  a  writ  of  error. 


causa  ottalnrd  b;  unlawfol  seliure 
court  as  id  that  tbe  record  was  not  Id  i 
us  to  iMrmIt  counsel  lo  make  the  polnL 


the 


See  also  Shields  t. 


•,  IM  Ala.  B5,  IS  So, 


3  So.  301 1  Bute  T.^an  Tanel.  108  Iowa,  6T2 
N.  W.  407 :  Krana  T.  Btate,  106  Oa.  919.  83  B. 
B.  eSO,  intra,  IV. 


Articles 

In  whose  possession  they  are  foundT  however 
obtained  by  the  state,  even  If  produced  by  an 
unaathorlMd  and  Illegal  aaanb.  State  v.  Bnr- 
rousha,  72  Me.  479 ;  Com.  v.  BenderHn,  140 
Man.  303.  B  N.  T..  SSS. 

And  In  lucb  esse  tbe  admfalblllty  in  evidence 
against  the  aecnsed  of  such  artleles  found  opoo 
bis  premiaea  Is  onaiTected  b;  any  inqalry  aa  to 
whether  tbe  proceeding  of  the  oncer  aervlug 
tbe  search  warraat  were  regnlar  and  tanrtni  or 
not.  Com.  V.  Henderaon,  110  Mass.  303,  S  H. 
K.  832. 

Thus.  In  People  v.  tleu,  8S  Hlch.  138.  48  N. 
W.  181.  It  Is  held  that  samlnc  Instrunienta 
wherewith  an  nnlawfal  business  Is  being  carried 
on  are  admlaalble  In  evidence  against  one  ac- 
cused of  their  unlawful  poaseaalon  and  uae :  and 
tbat  It  Is  Immaterial  tbat  tbe  tbinga  in  queatlan 
were  selaed  from  the  defendant  without  a  war- 
rant when  no  warrant  was  necessary, — u  when 
the  police  raand  tbem  In  a  room  or  rooniB  to 
which  the  pnbllc  were  invited. 

And  In  Com.  r.  Uenderaon,  140  Mass.  308.  B 
N.  £.  832.  It  waa  held  tbat  llqaora  aelied  on  the 
premises  of  tbe  defendant  are  admissible  In  evi- 
dence. In  a  proaecullon  tor  unlawfully  eipoaing 
iind  keeping  tor  aale  Intoxicating  llquora  with 
Intent  DDtewIullj  to  sell  them,  whether  the  pro- 
ceedlnga  of  the  offlcer  in  aerrlng  the  search 
warrant,  under  whlcb  they  were  taken,  wen 
regular  and  lawful  or  not. 

Likewise,  where  one  ataods  charged  with 
keeping  and  maintaJnlng  a  place  where  Intoil- 
riitlng  liquors  are  sold,  bartered,  or  given  awny 
In  violation  of  law,  and  evidence  discloses  salea 
made  by  him  In  a  place  fitted  up  for  that  par 
pose,  and  tbat  auch  place  la  one  where  people 
generally  congregate  to  drink  Intoxicating  II 
i|uors  as  a  beverage.  It  Is  competent  for  th( 
court  to  permit  the  atate  to  iDtroQuce  In  evl 
dence  prohibited  articles  which  are  shown  U 
have  been  taken  from  Ibe  place  charged  ex  iw 
5y  L.  K.  A. 


Unless  there  is  some  error  by  tlie  admis- 
sion of  improper  evidence,  or  in  reference 
to  tbe  inutnictions,  the  verdict  cannot  h<> 
disturbed.  Where  a  person,  by  means  of 
ooroe  fraud  or  tridc,  and  with  intent  to 
steal,  procurea  the  delivery  of  money  or 
goods  to  him  by  tbe  owner,  it  amounts  to 
a  taking,  within  tbe  definition  of  larcuio, 
unless  the  delivery  of  the  possession  i  < 
made  for  the  purpose  of  passing  the  prop- 
erty or  title  in  the  gondii  un  well  aa  the  pos- 
session. And  if  possession  be  acquired  by 
sucb  means,  and  with  such  intent,  and  the 
nooda  or  money  are  aitcrwards  converted 
by  the  taker  to  his  own  use,  the  offense  is 
larceny;  and  whether  sucb  intent  existed  at 
the  time  of  the  taking  and  practice  of  tlM> 
fraud  is  a  queation  for  the  jury.  But  this 
distinction  must  In:  borne  in  mind;  If  the 
property  is  delivered  with  the  intention  on 
the  part  of  its  owner  of  parting  with  it  al- 

1   public  nuisance.     State  v.   O'Connor.   8 
Kan.  App.  GM.  48  Pac.  880. 

And  Juga,  bottles,  and  other  parsphemalla, 
seised  by  oDtcera  at  tbe  time  of  making  an  ar- 
tor  maintaining  a  common  nuisance  by 
maintaining  a  place  for  tbe  aale  of  IntoilcatlnK 
liquors,  are  nil  rendered  Inadmlsilble  In  eri- 
Sence  against  the  accused  by  the  Kanaas  Bill  of 
Rights,  providing  tbat  no  peraon  ahalt  be  a  wit- 
ness agalBBt  bimself.  and  that  the  right  of  the 
people  to  be  aecare  In  tbelr  persona  and  prop- 
erty esalnat  unreaaonable  searches  and  seliurea 
Bball  be  Inviolate,  where  the  act  luider  wblcli 
tbe  aelsure  wna  made  waa  one  directly  In  the 
police  power  of  the  atate,  and  waa  not  one  seek. 
0  take  the  lawful  property  of  any  Indlvld- 
.  but  Blmplj'  to  gather  in  those  thbiga  tbe 
poraeaalon  of  wblch,  for  prohibited  pnrpoaea.  la 
itself  prohibited.    iMd. 

In  tbe  above  case,  Boyd  v.  United  States,  IIS 
U.  S.  018.  2»  L.  ed.  740,  3  Snp.  Ct.  Itep.  534, 
snprn.  II.  b.  was  dtstlngnUhed  on  the  groond 
that  In  tbat  caae  private  papera  were  ■eised,  to 
be  naed  as  evidence  against  the  detsadant, 
wblch  were  bis  property  and  rightfully  In  hla 
poaaeaaion,   and  not   In   themaelvea  unla'Yful. 

So,  artlclea  whlrb  constitute  a  token  of.  or  a 

vice  tor  the  commlsalon  of.  a  crime,  or  In 
wblch  tbe  government  I*  Interested  tor  the  pur- 
pose of  suppreaalng  or  preventing  crime,  are 
legitimate  evidence  tor  the  state,  and  may  be 
token  from  the  puaseasor  and  used  tor  that  pur- 
pose without  reference  to  tbe  manner  of  taking. 
Thla  Is  tbe  doctrine  of  Bi;atr  t.  EnwAipa. 

And  laws  whlcb  provide  for  search  and  aels- 
ure of  artlclea  and  thlnga  which  It  la  unlawful 
for  a  person  to  have  in  bis  poaseaalon  for  the 
purpose  of  laaue  or  dlaposltlon.  such  aa  coun- 
terfeit coin,  lottery  tickets.  Implement!  of 
gambling,  etc.  are  not  witbin  the  category  of 
those  prohibiting  unreasonable  search  and  aels- 
ure. Boyd  V.  United  Btatea.  llS  O.  8.  616.  2« 
L.  ed.  746,  6  Sup,  Ct-  Rep.  B24  ;  Langdon  v.  Peo- 
ple, 183  111.  383.  34  N.  R.  8T4, 

And  where  a  certificate  wblch  was  tbe  sub- 
ject of  tbe  crime  of  torgrry  waa  concealed  In  the 
once  of  tbe  accused,  and  a  warrant  baaed  upon 
the  forged  cerUflcale  might  have  been  Isaaed 
to  secure  the  return  of  a  fugitive,  the  public 
has  an  intereat  In  Its  destruction  ao  that  It  ahall 
not  be  used  wrongfully  to  procure  action  by  thi> 
executive  of  a  alater  atate.  and  It  Is  admlaalble 
Id  evidence  In  a  prosecution  for  tbe  forgery. 
Ihougb  selaed  and  taken  from  the  olBce  of  tbe 
accused,  over  hla  objection  tbat  It  bad  been  pro. 


topither,  passing  both  title  and  poaseraion, 
the  olfense  is  not  larceny,  but  obtaining 
pTopertr  by  false  pretenses;  but  if  the 
owner  la  induced  to  deliver  the  possessiOD 
only,  the  taker  having;  a  pi^conceived  de- 
sign to  convert  it  to  hia  own  use  when  ob- 
tained, it  is  implied  that  the  taking  is 
agaln^  the  will  ot  th«  owner,  and  t}ie  of- 
fenae  is  larceny.  While  the  act  of  taking, 
in  order  to  oonBtitut«  laneny,  must  be  a 
trespass  against  the  owner's  possession,  ac- 
tual violence  is  not  necessary,  for  in  these 
caaea  the  fraud  by  which  possession  is  ac- 
quired takes  the  place  of  force,  18  Am.  b. 
Eng.  Knc.  Law,  2d  ed.  pp.  469,  478;  12  Am. 
k.  F^.  Enc.  Law,  2d  ed.  p.  SOS.  These 
principles  arB  well  illustrate  in  numerous 
rases,  and  the  application  of  them  runa 
back  to  some  of  the  very  old  English  cases. 
In  Seavpl^t  Case,  1  Leach  C.  L.  420,  it  was 
held  that  to  hire  a.  chaiae  for  any  length  of 


tiuK  with  an  intention  to  convert  It  wrong- 
fully to  the  use  of  the  hirer  is  larceny,  aM 
the  nondelivery  of  it  to  the  owner  is  evi- 
dence of  such  conversion.  In  Fear's  Case, 
1  Leach  C.  L.  213,  it  is  held  that  the  obtain- 
ing of  a  horse  under  the  pretense  of  hiring 
it  for  a  day  is  felony,  if  the  jury  find  the 
hiring  was  animo  fvrandi.  In  Patch' » 
Case,  I  Leach  C.  L.  238,  it  is  held  that  to 
obtain  property  from  another  by  the  pnc- 
tice  of  ring  dropping  is  felony,  if  the  jury 
find  it  was  obtained  under  a  preconceived 
design  to  steal  it  In  Moore's  Case,  1 
Lesoh  C.  L.  314,  it  is  held  that  to  aid  and 
asnst  a  person,  to  the  jury  unknown,  to  ob- 
tain money  by  the  pntcUce  of  ring  drop- 
ping, is  felony,  if  the  jury  find  that  the 
person  was  confederating  with  the  peraoii 
unknown  to  obtain  the  money  by  means  of 
the  ring.  In  thia  caae,  after  the  prosecutor 
and   tlw  prisoner's  confederate   had   agreed 


cured  by  an  nnreaHonable  search  and  aeiziire, 
Ijingilon  V.  People.  133  III.  382.  34  N.  £.  ST4, 

And  prescriptions  of  drugg'ata,  required  by 
Uo.  Ttev.  Btat.  i  4622,  are  not  wltMa  IbBt  clus 
ot  private  papers  sbleEded  from  iDBpecUon  (or 
rbe  purpose  ot  obtHlniog  eTJdence  against  the 
drunlst  by  tbe  cooBtltutional  provision  that  na 
person  ahall  be  compelled  lo  testlfyaxalnBt  blm- 
•elf  In  a  crlmlna]  cause,  since  the  atate  baa  a 
rlgbt  to  coacrol,  regulate,  or  altogetber  pro- 
blblt,  tbe  lale  of  latoiicatlni  llquors>  aud  baa 
tbe  rlgbt  to  Impose  audi  condltloni  upon  thoae 
wbom  It  may  antborUe  Co  sell  sach  llquara  as  It 
nay  deem  neceasary  to  properly  resnIaCe  and 
control  tbeir  use.     Btate  v.  Davla,  108  Ha.  eee, 

Sol  bi  Evans  v.  State,  106  Ga.  B19,  82  B.  E. 
ASS.  It  waa  held  that  erldence  or  nllt  found 
upon  a  person  under  legal  arrest  may  t>e  nsed 
against  blm,  but  tbat,  where  a  person  not  In 
l^al  custody  la  compelled  to  fnmlab  Incrim- 
inating evidence  against  himself,  tbe  evidence 
Is  not  adailsalblei  and  evidence  that  a  penon 
while  not  under  legal  arreat  bad  been  compelled 
to  put  bis  band  Into  bU  pocket  and  surrender  a 
pistol,  thus  declaring  that  be  waa  vlolatibg  the 
law.  Is  not  admissible  upon  a  prosecntloa 
agalnat  blm  for  carrying  a  concealed  weapon. 

It  la  to  be  observed  tbat  many  of  the  cai 
•et  forth  Id  II.  b,  II.  c.  and  Ul..nntra,  were  al 
cases  of  the  production  uad  olfer  Id  evidence 
articles   wblch   It   was   nnlawCul   to  posseaa, 
wblcb  rightfully  belonged  to  the  custody  of  tbe 
taw.     Sucb  casea.  however,  were  placed  in  tbe 
anbdlvlalons  above  referred  Id  because  tbe  ques- 
tion considered  In  them  was  not  tbe  effect  of  tbe 
fact  that  tbe  article  was  unlawfully  poaaened, 
or  rigbtftilly  belonged  to  the  custody  ot  the  law, 
but  tbe  elfect  ot  tbe  conatltutlonal  restrlelions 
aa  to  unreasoDSble  searches  and   aetsures.  and 
compelling  one  lo  give  evidence  ngalnst  hlmaelt, 
V  of  the  fact  tbat  there  the  taking  waa  wrong- 
ful, or  nnlawtDl,  respectively. 

V.  To  vUal  praoeedln0i  foregoiua  r»le*  appty. 

Id  United  Btatea  v.  Hssoo,  6  BIsa.  3S0,  Fed. 
Caa.  No.  13.735:  United  Btatea  v.  ThreeTonaof 
Coal,  e  Bias.  3T9,  Fed.  Caa.  No.  ia,S15 ;  and 
I'nlted  BUtes  v.  Dlstlliery  No.  28,  3  Blaa  *8X. 
Fed.  Cas.  No.  14,886, — It  was  held  tbat  proceed- 
ings against  property  for  a  violation  ot  (he 
revenue  lawa  are  not  criminal  casea  within 
Iho  meaning  of  tbe  constltutlonol  provlatong 
that  no  person  In  criminal  esses  sball  be  com- 
pelled to  give  evidence  against  himself  and  pro- 
bielting  DDreasoDable  searches  and  aeliurea: 
69  U  R.  A. 


bat  the  queatloD  in  those  canes  waa  aa  lo  the 
right  to  require  the  production  and  eiamlaa- 
tlon  ot  certain,  books  belonging  to  Ibe  defend- 
ants, and  not  aa  to  their  admlaslblllty  In  cvl 
dence. 

And  a  proceeding  In  wblcb  a  person  Is  sum- 
moned before  the  aasesaor  to  answer  questions 
with  reference  to  bla  returna  and  asseesmeDts. 
provided  for  by  14  tJ.  8.  Btat.  at  L.  p.  101.  chap. 
164,  la  held  to  lie  a  civil,  and  not  a  criminal, 
(roceedlng  la  which  a  compulaory  production 
of  his  hooka  and  papers  would  vlolsle  conslilu- 
tlcnal  provtaloua  agalnat  unreaaonsble  searches 
and  seisures  and  against  being  compelled  In  a 
crmtnal  case  to  give  evidence  against  oneself. 
Se  Strouse,  1  Sawy.  003,  Fed.  Cas.  No.  l^MB- 

A  proceeding  to  torteit  a  person's 'goods  for 
an  olfenae  against  the  laws,  however,  thongh 
civil  In  form,  and  whether  in  rent  or  fn  perao- 
aoai,  la  a  criminal  case  within  tbe  meaning  of 
the  Sth  Amendment  ot  tbe  CoDstltatiOD.  declar- 
ing that  no  person  shall  be  compelled  In  any 
criminal  ease  to  be  a  wllness  agaJnat  himself, 
so  as  to  render  Inadmlasible  In  evidence  books 
and  papers  which  a  person  la  compelled  to  pro- 
duce. Boyd  V.  United  States,  IIS  D.  B.  618,  2> 
L.  ed.  746,  6  Sup.  Ct.  Bep.  B24. 

And  tbe  mle  of  decision  in  the  above  case,  to 
the  effect  that  a  requirement  for  the  produellon 
of  private  t>ooka,  invoices,  and  papers  or  tbat 
the  oppoalng  allegations  respecting  them  ahall 
be  taken  as  confesaed  Is  unconatltDtlonal  aa  ap. 
piled  to  suits  tor  peuiUtles  or  to  eatabllah  a  for- 
tellure.  Is  eqaally  applicable  to  tbe  case  ot  a 
compulsory  production  ot  the  private  books  and 
pnpers  ot  a  party  tn  proceedings  other  than  ]u- 
dldal,  as  before  ■  legislative  commission  of  In- 
quiry, since  It  Is  tbe  forcible  entry  Into,  and  the 
compulsory  eipoaure  of,  one's  private  affairs 
and  papers  without  Judicial  proceas,  or  not  In 
the  course  at  Judicial  proceedings,  which  ste 
contrary  to  tbe  principles  of  free  government. 
Re  Paciac  R.  Commission,  32  Fed.  242. 

And  under  a  conslllutlonal  provision  tbat  in 
all  criminal  prosecutions  the  accused  ahall  not 
be  compelled  to  give  evidence  agalnat  himself, 
a  criminal  cause  Is  as  much  a  criminal  proaecu- 
tlan  wbeu  before  a  grand  Jury  aa  when  before 
a  court.  Ex  parte  Wllaon,  SO  Tei.  Crlm.  Bep. 
630.  4T  8.  W.  1000. 

So,  tbe  HlssDurl  statute  providing  that  the 
secretary  of  state  shall  addresa  to  every  cor- 
poration doing  bualncss  In  tbe  state  a  letter 
ot  Inquiry  as  to  wbelber  It  has  merged  all  or 
any  part  ot  Its  hnalDesB  or  Interest  In  or  with 
any  "trust,"  to  wblcb  reply  must  be  made  no- 
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lu  (lividi!  the  VII  lu«  of  thi'  riiig  bftween 
thcni,  the  pioBccutor  ^uve  him  20  guineas 
Hnd  4  doubloons  on  the  faith  of  the  ring, 
whicli  he  held  as  a  pledge,  with  the  umler- 
Htanding  that  the  stranger  should  return 
them  the  next  morning  and  take  the  ring 
and  give  the  prosecutor  100  guineas  for 
his  share  of  the  ring.  The  reporter  eajs: 
All  tlie  judges  agreed  that,  iu  considering 
the  nature  of  larceny,  it  was  necessary  to 
attend  to  the  distinction  between  the  part- 
ing with  the  posnessioD  and  the  parting 
with  the  property  only;  that  in  the  first 
vase  it  is  felony,  end  in  the  last  cose  it  ia 
not.  Upon  the  circumat&noea  of  the  present 
case,  two  of  the  judges  were  of  opinion  that 
the  doubloons  were  to  be  considered  as 
money,  and  tliat  the  whole  was  a  loan  on 
the  security  of  the  ring,  which  the  prose- 
cutor believed  to  be  of  much  greater  value 
than  the  money  he  advanced  on  it,  and 
therefore  that  the  possension,  as  well  as  the 
property,  was  parted  with;  but  nine  of  the 
judges  were  clearly  of  opinion  that  it  was 
felony,  for  they  thought  the  20  guineaa  and 
the  4  doubloons  were  only  deposited  in  the 
nature  of  a  pledge  till  the  half  of  the  eup- 

der  oatb.  tbe  corporation  and  Its  managers  be- 1 
\ng  made  liable  la  u  rorfelture  of  Koodi,  and  tbe 
ofllc^ra  to  loiprlaanment,  should  the  evidence 
tbUB  (orced  Irom  them  dLsrloBe  ■  breacb  of  law 
on  the  part  ol  (he  corporation  ;  and,  further- 
more, a  fulture  to  repl;  to  auob  Inquiry  woald 
■auction  tbe  Immediate  revocHtloa  of  tbe  cor- 
porate charter, — vlulates  tbe  const  1  tot  Ion  a  1  pro- 
vIbIod  tboj  no  person  ahull  be  compelled  la  tes- 
tlfr  agolDBt  blmselt  in  a  criminal  cause.  Btnte 
<w  rel.  Atty.  Qen.  v.  Simmon*  Hardware  Co.  109 
Mo.  127,  15  L.  R.  A.  878,  J8  8.  W.  1128. 

VI,  Conclusion. 

Tbe  common-law  maxim  A'nna  teiietur  i«lp- 
(Kin  accuiare  is  nsuajl;  found  In  American  law 
In  a  const  I  Cut  I  anal  provlslnn  that  no  one  ahall 
be  compelled  to  teuClfj  BgalnaC  himself  In  a 
criminal  cause.  This  protection  extends  to  all 
cnnses  of  a  criminal  nature  wberein  tbe  rights 
of  life,  llbertr,  Or  property  of  an;  man.  be  be 
alien  or  clIlKen.  arc  In  peril.  Bat,  while  It 
Is  agreed  that  tbe  constitutional  provision  Is  s 
limllatlon  upon  all  BovemmentBl  activity,  msn; 
of  the  cases  hold  that  an  accused  person  Is  not 
thereby  protected  against  the  admission  In  evl- 
tlence  against  bim  ot  papers  or  tblnga  wblcb 
liave  been  obtained  from  him  In  modea  and  by 
lueann  which  are  not  JustlQed  by   tbe  rules  of 

tbe  cases  sbow  tbe  general  mie  to  be  that 
lirlvate  papers  and  things  are  genernlly  held 
admlBslble  1o  evidence  aitalaBt  tbe  one  unjustly 
or  unwittingly  deprived  of  tbelr  pOESpsalon.  If 
they  are  not  taken  or  their  production  required 
by  tb-»  government  Haelt:  In  such  case  the  agent 
Is  responsible  as  an  Individual  for  his  conduct, 
but  tbe  i-ourls  will  avail  Ihemselvea  of  the 
fruits  of  his  woi^  If  relevant  nud  competent. 

And  the  line  of  dltitlnctlon  between  tbe  things 
vhlch  may  be  produced  and  put  In  evidence  and 
fboae  tbe  production  of  which  would  contravene 
>'onntltutlonal  principles  (vems  to  lie  Iwtn-een 
articles  which  have  no  voice  and  cannot  speak 
for  themselves,  and  which  furnish  evidence  only 
liecause  ot  their  character  aa  Inkens  of  a  crime, 
and  of   their  connection   ivlih   the  subject-mat- 

r,  on  the  one  hand. 


posed  value  of  the  ring  waa  paid  to  tbe  pro.^ 
ecutor,  and  therefore  he  had  parted  with  thu 
proper^  only,  and  not  with  the  possession. 
iMomU  V.  People,  87  N.  Y.  322,  23  Am.  Rep. 
123,  was  a  case  Tery  similar  to  this  one. 
Olason,  tlie  prosecutor,  was  decoyed  into  a 
saloon  by  Lewis,  a  confedera.te  of  tlie  pris- 
oner, Loomis.  T.ewia  pretended  to  have  a 
check  for  (1500,  on  the  faith  of  which  be  ^t 
Olason  to  loan  him  flH)  in  the  following  . 
manner:  Loomis  ajid  Lewis  threw  dice  for 
$E,  I^wmia  losing.  Then  Lewis  agreed  lo 
divide  that  with  Olason,  but  he  declined  to 
have  anything  to  do  with  it.  Then  Looniid 
put  up  what  was  called  9100,  ind  Lewis, 
hsiving  only  110,  B.pplied  to  Olason  for  $90 
more,  saying,  "  I  am  sure  to  beat  him 
apain,  and  you  can  have  your  money  back. 
If  I  do  lose,  I  have  got  tbe  check  for  $600, 
and  we  will  go  to  the  bank  and  get  the 
check  cashed,  and  you  can  have  the  money." 
Olason  let  lum  have  the  money,  tbe  dice 
were  thrown,  and  Loomis  won.  Olason 
wanted  his  money  back,  but  Lewis  aaked  him 
to  let  him  ha.ve  $100  more,  which  he  re- 
fused. Then  I^ewis  put  up  tbe  pretended 
$600    check   against   the   <100   put    up   by 

language  and  for  tbemselves,  and  wblcb  fre- 
quently constitute  admlasloDa.  and  which  are 
required  by  law  to  be  produced  for  use  against 
tbelr  owner,  on  tbe  other  band. 

There  seems  to  be  no  question  bnt  tbal  papers 
and  tblnga  are  ndmlaalble  In  evidence  against 
an  accused  person  from  whom  they  were  ob- 
tained by  lawful  search  and  seltore,  as  In 
KuwAKOS.     And  It  appears  that  papers 
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We  have  made  i 
the  bundreds  of  ci 
Instruments  of  barglary.  larceny,  homicide,  and 
other  crimes,  or  other  things  taken  from  an  ac- 
cused person,  were  admitted  tub  sKentfo  In  evi- 
dence against  him.  Sucb  things  are  admissi- 
ble In  evidence  If  a  part  of  tbe  oorpH*  <IcI(oll, 
unless  by  their  admission  sn  accused  person  Is 
compelled  to  testify  against  hlmaelf, — whicb 
can  only  be  the  case  where  the  papers  or  things 
are  admitted  over  bis  objection ;  for  then  only 
can  an  accused  person  avail  himself  ot  tbe  con- 
stitutional protection  against  being  compelled 
to  testify  Against  hlmaelf. 

Id  by  Barclay,  J.,  In  State  e»  rel,  Atty. 
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1120,  a  case  of  the 
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In  Information,  "tbe  conatltntlonal 
provision  before  ua  [agalnat  compulsory  setf- 
crlmlnatlon]  Is.  no  doubt,  qalte  Inconvenient 
In  some  Instances,  as  a  barrier  to  Investigation 
ot  criminal  conduct,  but  Its  larger  value  In  ex- 
pressing and  enforcing  a  principle  of  Individ- 
ual right  Is  thought  to  more  than  counterbal- 
ance such  Inconvenience."  It  Is  "one  of  tbe 
most  Important  of  Ihe  rules  of  procedure  that 
eipreas  the  fundamental  difference  between  the 
vslling     In     continental 
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we  do.  to  the  English  s 
former,  the  accused  Is  required  to  aobmlt  to 
a  rigid  oinclal  einmlnatlon  touching  the  ebarga 
against  him.  In  the  latter,  such  an  eiamlna- 
llon   Is  poallively  forbidden.' 
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LoomiH,  and  LoomU  vioa  that,  whereupon 
Lewis  dei^lared  be  was  worth  nothing,  and 
the  two  confederates  went  away  witn  Oia- 
Hon'a  money.  This  was  held  to  be  sufficient 
to  constitute  Iarc«ny.  Miller,  J.,  deliver- 
ing the  opinion  of  the  court,  saya:  "There 
la,  to  be  sure,  a  narrow  margin  between  a 
case  of  larceny  and  one  where  the  property 
baa  been  obtained  by  false  pretenses.  The 
disUnction  is  a  very  nice  one,  but  still  very 
important.  The  character  of  the  crime  de- 
peads  upon  the  intention  of  the  parties,  and 
that  intention  determines  the  nature  of  the 
ofTenae.  In  the  former  case,  where  by  fraud, 
conspiracy,  or  artiflce,  the  possession  is  ob- 
tained with  a  felonious  design,  and  the  title 
still  remains  in  the  owner,  larceny  is  estab- 
lished; while  in  the  latter,  wherB  title,  as 
well  as  possession,  is  absolutely  parted 
with,  the  crime  ia  false  pretenses."  Miller 
V.  Com.,  78  Ky.  15,  38  Am.  Rep.  191,  is  very 
similar  to  the  Loomis  Cast.  There,  the 
prosecutor,  being  intoxicated,  was  lured 
into  a  room  where  a  game  of  faro  was  being 
operated  by  the  conspirators.  The  game 
was  called  a  "  brace "  game,  and  was  so 
conducted  that  the  conspirators  always 
won,  and  it  waa  impossible  for  others  to 
win.  Here,  the  prosecutor  gave  the  defend- 
nnt'a  confederate  $10  at  three  different 
times  to  bet  on  the  game,  and  each  time  it 
was  lost.  On  this  state  of  tacts,  Cofer,  J., 
said:  "When  the  money  was  given  to 
Smith  to  beit,  it  ought  not  to  be  assumed 
that  the  prosecutor  meant  more  tban  that 
it  should  be  hazarded  on  the  game,  and  to 

Cart  with  his  property  if  he  lost.  But  if, 
y  concert  between  Smith  and  Miller,  they 
knew,  before  the  cards  were  dealt,  that  it 
would  be  lost,  they  are  guil^  precisely  aa 
if  by  concert  between  them  Smith  had  ob- 
tained the  mon^  to  bet,  and  immediately, 
without  going  through  the  mere  form  of 
l:etting,  had  divided  it  between  them."  Peo- 
•ile  V.  Bac,  66  Cal.  423,  56  Am.  Rep.  102, 
tl  Pa«.  1,  is  another  case  which,  although 
materially  different  from  this  one  in  its 
fucts.  emI>odies  the  same  principle;  and  it 
was  there  held  that  "  when,  by  means  of 
fraud,  conspiracy,  or  artifice,  possession  of 
property  is  obtained  with  felonious  intent, 
and  the  title  still  remains  in  the  owner,  the 
crime  is  larceny;  hut  if  the  title  as  well  as 
the  poBscsaion  is  parted  with,  the  crime  is 
that  of  obtaining  property  by  false  pre- 
tenses." 

Applying  theHc  principles  to  the  case  un- 
der consideration,  it  was  clearly  right  to 
submit  to  the  jury  the  determination  of  the 
c[uc3tion  whether  the  prisoner  did  all  the 
ntls  which  induced  the  prosecutor  to  part 
with  the  possession  of  his  money,  with  a 
preconceived  purpose  and  design  to  tnkc  hi» 
money  niid  convert  it  to  Ins  own  nne.  The 
evidence  in  the  case  shows  that  the  $^00 
was  n)t  to  be  used  in  any  game  thereafter 
to  lie  played,  but  was  simply  lo  be  produced 
iind  ehoivn  with  the  pretended  $1.7(10  of  the 
prisoner's  money,  as  a  condition  precedent 
to  the  relinouishment  to  them  by  the  pris- 
oner's confedernte  of  the  82,000  wllicli,  it 
was  pretendeil,  they  had  alrendy  won  from 
S9  h.  n.  A. 


the  stranger;  and  the  prosecutor's  money 
was  delivered  to  the  prisoner  for  a  special 
and  very  limited  purpose,  namely,  to  put 
it  with  the  tl,TOO  in  the  box  to  make  a 
total  of  $2,000,  which,  with  the  money  won 
from  the  confederate,  made  in  all  ^,000, 
composed  of  what  they  had  risked  and  won, 
and  which  the  prosecutor  and  prisoner 
were  to  divide.  Such  being  the  facts,  there 
was  nothing  more  than  a  bailment  of  the 
prosecutor's  mon^,  and  he  had  no  inten- 
tion of  parting  with  anything  but  its  mere 
possession,  for  a  very  special  purpose,  to 
be  executed  in  his  presence,  ajid  the  money 
to  be  returned  to  him  and  to  remain  in  his 
possession  until  the  prisoner  should  return 
for  the  purpose  of  making  the  division.  In 
the  execution  of  this  purpose,  for  which 
the  money  was  put  in  the  hands  of  the  con- 
spirators, they  fraudulently,  and  by  means 
of  a,  trick  and  device,  abstracted  it  from  the 
box  and  carried  it  away.  "  Where  money 
ia  placed  by  the  owner  in  the  hands  of  en- 
other  person  to  be  applied  to  a  special  pur- 
SDBc,  such  as  the  payment  of  the  owner's 
shts,  and  such  person  appropriates  the 
money  so  committed  to  him,  it  is  larceny, 
though  the  relation  of  master  and  servant 
did  not  e^ist;  hut  it  is  not  larceny  if  the 
money  wns  to  have  been  kept  for  the  owner, 
or  used  for  him,  by  way  of  investment  or 
oUierwise.''  IR  Am.  &  Eng.  Ene.  Law,  2J 
ed.  p.  476.  If  the  jury  had  found  from  the 
evidence,  or  if  it  clearly  appeared  to  the 
court  from  the  evidenw,  that  the  prosecutor 
intended  to  part  with  the  title  as  well  as 
the  possession  of  his  money,  there  could  be 
no  conviction  of  the  crime  of  larceny,  but 
there  might  be  a  conviction  of  the  crime  to 
obtain  mon^  by  false  pretenses.  But  it 
cannot  be  inferred  from  anything  in  the  evi- 
dence ,  in  this  case  that  tne  prosecutor  in- 
tended to  part  with  anything  but  the  posses- 
sion of  his  money  for  a  very  limited  time 
and  a  very  special  purpose.  It  was  repre- 
sented to  htm  that  he  had  already  won  the 
money,  and  that  the  delivery  of  the  pos- 
session of  his  money  was  for  the  mere  pur- 
pose of  showing  that  he  had  it,  after  which 
it  was  to  be  returned,  with  all  the  other 
pretended  money,  to  him,  to  be  by  him  held 
until  it  should  be  divided.  It  was  for  the 
jury  to  say  whether  it  was  with  n  design 
and  intention  on  the  part  of  the  prisoner 
and  his  associate  to  steal  the  prospcutor'a 
money  that  they  approached  him  aa  they 
did  and  pretended  to  play  a  game  in  which 
they  represented  that  he  had  won.  and 
therein  induced  him  to  thus  part  with  the 
possession  of  his  money.  On  the  trial  the 
Jury  did  so  find,  and  the  verdiet  cannot  be 
disturbed  on  the  ground  that  it  is  contrary 
to  the  law  and  the  evidence. 

The  prisoner  asked  the  court  to  instruct 
the  jury  that  if  they  believed  from  the  evi- 
dence that  the  prosecutor  willingly  and  vol- 
untarily parted  with  his  property  by  placing 
it  in  the  hands  of  the  priaoncr,  to  be  used 
for  an  illegal  and  illegitimate  purpose,  and 
the  prisoner  afterwards  converted  the  prop- 
erty to  hi»  own  use,  there  could  be  no  con- 
viction  of   larceny.     The  court    refused    In 
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;pve  tlie  iiistiuttioii,  ej)(]  it  is  argued  that 
thin  WAS  error.  If  the  proaecut^T  had  bet 
hia  $300  on  the  game,  and  had  lost  it,  he 
iKiuld  have  recovered  it  in  a.  civil  action, 
uDder  f  2  of  chapter  97  of  the  Code.  There 
isnoevidenoe  that  he  loaned  or  advanced  the 
prisoner  tlie  money  to  be  bet  or  wagered  in 
a  game,  bu  aa  to  bring  it  within  the  meaning 
of  |1  of  Mid  chapter.  Aaauming  that  there 
is  evidence  that  this  mone;  was  to  be  used 
in  a  game  to  l>e  played  after  it  was  deliv- 
ered, it  wa«  to  be  used  aa  the  monef  of  the 
prosecutor,  and  not  as  money  loaned  to  the 
prisoner.  But  there  ia  no  auch  evidence. 
The  evidence  only  t«nds  to  ahow  that  the 
pretended  game  had  already  been  played, 
ajid  that  it  was  in  fact  a.  mere  trick  and  de- 
vice in  the  scheme  to  get  the  poBaesaion  of 
the  prosecutor's  money.  Hence,  the  statute 
against  gaming  has  no  application  here. 
And  there  is  nothing  in  the  case  from  which 
it  appears  that  tlie  prosecutor's  title  to  his 
money   waa  forfeited,   so   aa  to   relieve   the 

firisoner  from  the  charge  of  the  larceny 
hereof,  even  if  such  forfeiture,  when  it 
does  exist,  would  have  that  effect.  So  the 
instruction  was  properly  refused. 

Anotlier  objection  is  that  it  was  error  to 
permit  the  state  to  introduce  testimony 
tending  to  show  that  the  defendant  obtained 
tile  money  by  means  of  false  representa- 
tions, trickery,  and  fraud,  for  the  reason 
th^  the  indictment  does  not  specify  the 
means  by  which  the  larceny  was  efJeoted. 
There  ia  nothinR  in  this.  It  haa  been  held 
repeatedly  in  Vir^niA  that  a  conviction  of 
larceny    for   obtaining    money   under    false 

Cretenaea  may  be  sustained  upon  a  common- 
iw  indictment  for  larceny.  Dmcdg  v. 
Com.,  0  Gratt.  727,  80  Am.  Dec.  314;  Left- 
tvicK  V.  Com.  20  Gratt.  71B;  Price  v.  Com. 
21  Gratt.  946:  Anable  v.  Com.  24  Gratt. 
SS3;  Fay  v.  Com.  ZS  Gratt.  012.  8  Biabop, 
Orim.  Proc.  {  IB5,  saya  of  thia  Virginia 
doctrine  that  it  would  be  contrary  to  prin- 
ciples generally  maintained.  But  it  is  cer- 
tainly siiflicient  where  the  case  la  one  of 
pure  common-law  larceny,  as  this  one  is. 

The  attorney  for  plaintiff  in  error  devotes 
a  ^reat  deal  of  his  brief  to  his  objection  to 
the  admission  of  the  worthleas  state  bank 
notes  aa  evidence  in  the  case,  on  the  ground 
thnt  these  papers,  having  been  taken  from 
the  person  of  the  defendant  by  the  officer 
who  arrested  him,  were  illegally  seized. 
One  complete  answer  to  this  ia  that,  if  it 
WHS  an  illegal  seizure,  that  is  no  objection 
to  the  use  of  the  papers  as  evidence,  they 
being  proper  evidence  in  the  eoHe  in  other 
respects;  for  the  court  can  take  no  notice 
how  they  were  obtained,  whether  lawfully 
or  unlawfully ;  nor  would  it  form  a  col- 
lateral issue  to  determine  that  question. 
Com.  V.  Dana,  2  Met.  32U,  337;  Legatt  v. 
ToUefcey,  14  Kast,  303;  Jordan  v.  Lftris, 
14  East,  306,  note.  But  the  seizure  was 
not  illegal,  for  the  reason  that  thene  papers 
were  instruments  or  tokens  used  by  the  de- 
fendant in  the  p«r]iet ration  of  the  crime 
with  which  lie  i«  charged,  and  with  which 
he  stood  charged  nt  the  time  they  were 
taken  from  his  jiersoii.  There  is  "uch  a 
fin  L.  R.  A. 


thing  aa  nnreaaonabte  search,  which  the  law 
will  not  permit;  but  where  a  man  stands 
charged  with  crime,  and  an  instrument  or 
device  is  found  upon  his  person  or  in  his 
possession  which  was  a  part  of  the  means 
by  which  he  accomplished  the  crime,  those 
instruments,  devices,  or  tokens  are  legiti- 
mate evidence  for  tiic  state,  and  may  be 
taken  from  him  and  used  for  that  purpose, 
if  it  were  otherwise,  the  pistol  with  which 
a  murderer  shoots  down  his  victim,  or  the 
datn^r  with  which  he  stabs  him,  insepa- 
rably connected  with  the  corpus  delicti,  and, 
therefore,  competent  and  legitimate  evi- 
dence, could  not  be  taken  from  the  pocket 
of  the  murderer  and  used  as  evidence 
against  him,  for  the  reason  that  they  be- 
long to  him  and  are  found  upon  his  person. 
It  IS  well  settled  that  a  person  in  custody 
on  a  criminal  charge  may  be  subjected  to  a 
personal  search  and  examination  against 
his  will,  in  order  to  discover  upon  him  evi- 
dence of  his  criminality.  Pickett  v.  State, 
59  Am.  St.  Rep.  228,  note  (»0  Ga.  12,  25 
S.  >:.  0(18),  citing  Rmhcr  v.  State,  94  Qa. 
3t>3,  £1  8.  E.  593;  Ex  parte  Hum,  92  Ala. 
102,  13  L.  R.  A.  120,  9  So.  SIS;  CIoMon  v. 
MorHaon,  47  N.  H.  482,  93  Am.  Dec.  459. 
In  Bhielda  r.  State,  104  Ala.  35,  16  So.  85, 
a  pistol  found  concealed  upon  the  defend- 
ant's perwin  by  an  officer,  prior  to  his  ar- 
rest, by  making  forcible  search  of  his  per- 
son, was  held  admissible  against  the  defend- 
ant, although  the  search  was  unauthorized 
and  unlawful.  Take  the  case  of  a  burglar 
who  is  charged  with  tha  crime.  Is  it  pos- 
sible that  the  officer  arresting  him  upon  a 
warrant  for  his  arrest  cannot  take  front  his 

Grson  the  kit  of  tools  with  which  he  ef- 
;ted  the  burglaryl  Certainly  he  may. 
What  are  these  old  papers  except  the  instru- 
ments as  effectually  used  in  closing  the  eyes 
of   Dennison   to  the   larceny  of   his   money 


burglar  uses  bis  jiramy  to  break  onen  a 
safel  The  case  of  Boyd  y.  United  State*. 
IIG  U.  S.  016,  29  L.  ed.  746,  0  Sup.  Ct.  Hep. 
524,  is  not  in  point.  There,  the  unlawful 
seizure  discussed  is  of  privatie  papers,  such 
as  books,  correspondence,  bills,  invoices, 
and  other  papers  relating  to  good*  which 
it  was  claimed  had  been  imported  in  viola- 
tion of  the  revenue  laws.  Neither  the  pa- 
pers in  question,  nor  the  case,  was  at  all 
similar  to  this  one.  The  case  of  Entick  v. 
Cnrrtnflfon,  10  How.  St.  Tr.  1029,  in  which 
Lord  Caroden  delivered  the  opinion  which, 
Mr.  Justice  Bradley  says,  is  considered  one 
of  the  landmarks  of  English  liberty,  a  per- 
manent monument  to  the  Britisli  Constitu- 
tion, and  a  monument  of  English  freedom, 
was  an  action  of  trespass  for  entering  the 
plaintiff's  dwelling  and  breaking  open  his 
desks',  boxes,  etc.,  and  searching  and  exam- 
ining his  papers.  That  was  not  a  case  in 
which  instruments  for  the  perpetration  of 
crime  wtre  taken  from  the  person  of  a  man 
actually  charged  with  the  very  crime  in 
which  the  instruments  were  used.  What 
has  been  said  on  this  subject  disposes  of 
tlie  objection  to  the  admission  of  the  testi- 
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inatructioo  No.  2,  given  tor  the  ntate,  is 
complained  of.  It  viae,  eubatantiallv,  that 
there  might  be  lareen^  even  though  the  po«- 
sewion  of  the  proper^  atoleu  was  willingly 
relinquished  by  ita  oimer,  and  that  if  the 
jury  believed  from  the  evidenoe,  beyond  a 
reasonable  doubt,  that  the  defendant  ob- 
tained the  possession  of  Dennison's  money 
by  means  of  false  representations,  with  fel- 
onious intent  at  the  time  of  stealing  it,  and, 
after  obtaining  its  posseseioD,  he  leloniouBly 
converted  the  same  to  his  own  use  without 
the  consent  of  Dennison,  they  should  find 
the  defendant  guilty.  Thia  is  a  correct 
enunciation  of  the  law,  an  has  been  shown, 
and  the  instruction  was  properly  given.  In- 
struction No.  Z,  asked  tor  by  the  defendant, 
was  refused,  and  it  is  claimed  that  th^  court 
erred  therein.  It  wa«  to  the  effect  thftt,  to 
con«titute  the  crime  ol  larceny,  tliere  must 
b«  a  taking  and  carrying  away  by  a  tre^ass 
of  the  personal  property,  etc.,  without  any 
ezpluwtlon   of   the   meaning   of   the   word 


"trespasa,"  or  what  amounts  to  trespass  in 
such  case.  From  what  has  been  said  on  this 
subject,  it  is  nuuiifest  that  the  instruction 
would  have  been  misleading.  It  was,  there- 
fore, properly  refuaed.  Instruction  No.  5, 
asked  for  by  the  detendaut,  was  also  refused, 
and  the  action  of  the  court  in  reference  to  it 
is  complained  of.  It  was,  in  substance,  that 
there  could  be  no  conviction  for  Urceny 
upon  evidence  of  obtaining  money  under 
false  repreBentations  it  the  jury  believe 
Dennison  had  willingly  parted  with  hia 
money.  There  was  no  evidence  to  warrant 
the  instruction  upon  the  law  of  obtaining, 
money  under  false  pretenses.  There  was 
nothing  in  the  evidence  from  which  it  mi^ht 
be  inferred  that  Dennison  had  parted  with 
anything  more  than  the  possession  of  his 
money,'  and  that,  as  has  been  shown,  he 
might  do  willingly,  and  yet  the  defendant 
could,  nevertheless,  be  oonvicted  of  larceny. 
The  evidence  only  imported  a     " ""  "  "" 

The   judgment    t«   free   from    i 
must  be  afflrwtd. 
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....  a  aertalo  place,  to  tha  tlckat  aceat 
«f  the  compaoT  there,  after  nutklnc  eiten- 
ttn  search  for  the  •endic.  rellevee  ths  tsle- 
(capk  conpany  (roB  farther  llaMlltr. 
JU  iBteraattoB  ■>  *•  tkc  ••■tvata  •(  » 
(•toV*s>a  aeed  not  tM  |lvea  to  Um  amflai'i 
■ceat  when  dellvarj  1«  made  to  hln. 

(Ifovember  SS,  ]908.) 

APPIEAL  b7  defendant  from  >  Judgment 
of    the    Superior    Court    for    Rowan 
COnnty   in   plaintiffs'   tavor   in   an  action 
brought  to  recover  dajnagea  for  failure 
deliver  a  telegram  promptly.     Beveraed. 

The  facta  are  stated  in  the  opinion. 

Metara.    C.    H,    Anafield   and    W. 
Tnner,  tor  appellant: 

Where  the  facta  are  admitted,  and  one 
ferenee  only  can  be  drawn  from  theae  tacts 
t^  a  reasonable  man,  then,  whether  or  not 
they  constitute  n^ligence  is  a  queation  of 
law  for  the  court;  but,  where  different  con- 
clusions may  be  drawn  from  the  aame  facts 
by  ditTerent  men,  then  the  question  ii 
the   jury. 


TitMt  V.  1/orfolk  AW.R.  Oo.  118  N.  C. 
1031,  24  8.  E.  Ill;  2  Thonra.  Vtg.  |  11,  p. 
1238. 

Ad< 
pany,  in  whose  care  ttie  message  l 
•ent,  was  a  oompliance  by  the  defendant  with 
Its  contract. 

Wettem  D.  TeUg.  Co.  t.  Tomtg,  77  Tex. 
246,  13  8.  W.  M5;  Wettent  U.  Teleg.  Co. 
y.  Klliott,  T  Tex.  Cir.  App.  48S,  27  8.  W. 
219;  Western  U.  Teleg.  Co.  t.  HmeKoMe,  6 
bid.  App,  428,  33  N.  E.  800;  Wiaten  V. 
Teleg.  Oo.  <r.  TerrM,  10  Tex.  Ci«.  App.  00, 
80  8.  W.  70;  Wettem  U.  Teleg.  Co.  ▼. 
Jfitchell,  91  Tex.  4fi4,  40  H  S.  A.  SOS,  44 
8.  W.  274;  Western  V.  TiAeg.  Co.  r.  Moaelt 
(Tex.  Civ.  App.)  67  8.  W.  1059. 

Mevira.  F.  H.  BaabM  and  Oearc*  X. 
Fekroaa    also  for  appellant. 

Meaera.  Orvnajui  A  Orecorj  and 
I«B||  A  MlakolasB    for  appellees. 

Farolua,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  for  damages  for  Diligence  In  de- 
livering a  message  received  s.t  Mooreaville, 
Iredell  county,  to  be  delivered  at  Salisbury, 
Rowan  county.     The   message   was  as   fol- 

To  Price  Lefler. 

Care  So.  Railway  Co.,  Saliabu.7,  N.  C: 
Mother  dying.     Come  at  once. 

D.  M,  HonaiJ. 


NOTK. — As  to  aufllclency  ot  delivery  to  cap- 
tain of  steamboBt  of  mesBSKe  to  passenger,  see. 
In  this  series,  Davlea  t.  EaBtem  8.  B.  Co.  (He.) 
53  L.  B.  A.  230. 

Aa  to  ■nfflclencT  of  delivery  tO  clerk  ot  hotel 
where  addrenee  boards,  see  Western  U,  Teleg. 
Co.  V.  Cobb  (Tex.)  38  L.  K.  A.  B98. 
BO  I*  R.  A. 


Aa  to  duty  of  telegraph  companj  to  And  per- 
Kin  addressed  senerully,  see  Western  U.  Telef. 
Co.  T.  Houghton    (Tex.)    16  L.  R.  A.  129.  and 

As  lo  anlDciency  ol  delivery  to  wife  of  ad- 
dressee when  he  Is  sbaent.  see  Weateni  U.  Telee- 
Co.  V.  Mitchell  (Tex.)  40  L.  It.  A.  209. 


NoRiii  Carolina  Supukue  Cuubt, 


Nov., 


This  messaf^   naa  i 


wived  at  Charlotte  at  10:66,  and  at  Salis- 
bury at-  11:15.  The  evidence  tended  to 
show  that  the  af^nt  at  Mooresville  endeav- 
ored to  Bend  the  message  to  Charlotte  at 
once,  but  the  agent  at  Charlotte  did  not 
answer  his  calls,  and  he  could  not  do  so 
aootier  thaji  be  did.  Upon  the  message 
reaching  Salisbury,  it  was  at  once  delivered 
to  Leroy  S1ini)ing,  a  messenger  boy  sixteen 
yenrn  old,  and  who  had  lived  at  Salisbury  all 
hia  life.  He  did  not  know  Price  Leiler,  nor 
did  he  know  where  he  lived,  nor  whether  in 
f^aliabury  or  not;  and  it  would  seem,  from 
the  evidence,  that  he  made  extensive  search 
and  inquiry  for  Lefler,  the  sendee,  but  was 
unable  to  And  him.  And  this  being  ao,  at 
11:15  o'clock  he  delivered  the  message  to 
Johnson,  the  ticket  agent  of  the  Southern 
Railway  at  Salisbury.  This  deliveiy  to 
Johnson  was  in  time  for  the  plaintiffs  to 
have  gone  to  Mrs.  Howard's  before  her  fu- 
neral, if  the  delivery  had  been  made  to 
Price  Lefler  in   person. 

The  discuasion  of  this  case  has  assumed 
a  wide  range,  as  the  discussion  of  such 
cases  usually  does.  But  not  to  consider 
what  is  not  neces.'<ary  for  a  decision  of  the 
case,  the  discussion  is  very  much  limited. 
The  niess:igQ  was  delivered  to  Johnson  In 
proper  time,  and  elimiiiates  the  discussion 
of  any  negligence  there  may  have  been  in 
sending  the  message,  an  no  negligence  can 
avail  the  plaintitfs  that  did  not  cause  tbe 
injury.  It  »lso  eliminates  a  discussion  as 
to  whether  the  mesocnger  boy,  Shu  pi  Tig',  used 
duo  diligence  in  trying  to  find  Price  Letler 
or  not,  who  was  not  in  town  at  that  time. 
The  coui't  properly  instructed  the  jury  that 
JohnH>n  wos  a  proper  agent  of  the  Southern 
Railway  Company,  to  whom  a.  delivery  of 
the  message  might  be  made,  and  a  deliveir 
to  him  was  a.  delivery  to  the  Southern  Ruil- 
way  Company,  and,  as  the  message  was  di- 
rected to  Price  Leiler  in  care  of  the  Southern 
Railway  Company,  the  said  company  wfs 
made  his  agent,  and  s  delivery  to  the  agent 
discharged  the  defendant  from  further  lia- 
bility on  account  of  the  message.  Weali-rn 
U.  Tcica.  Co.  V.  Houghton.  82  Te.t.  5B1,  15 
Ij.  It-  A.  128,  17  S.  W.  846:  Western  U. 
Tclcg.  To.  v.  I'ouno,  77  Tex.  246.  13  S.  \V. 
I18B.  Thp-e  cases  were  cited  by  the  plain- 
tiffs for  the  purpose  of  showing  that,  al- 
though the  telegram  was  sent  in  care  of  fie 
tiouthern  Ri'.ilway  Company,  it  waa  still  the 


duty  of  the  defendant  to  make  diligent  in- 
quiiy  for  Price  Lefier,  which  the  plaintiSa 
allege  was  not  done.  But  upon  examination 
of  the  cases  it  will  be  seen  that  this  is  only 
ncc'.'.isary  when  the  party  in  whose  care  the 
message  is  sent  cannot  be  found.  When  he 
is  found,  and  delivery  made  to  him,  the 
defendant  has  nothing  further  to  do  witli 
the  telegram.  In  this  ease  the  messenger 
l>0f,  ^huning,  made  extensive  inquiry  for 
Price  Jjener  before  be  delivered  the  message 
to  the  Southern  Railway  Company.  This 
he  need  not  have  done,  but  might  have  de- 
livered it  to  the  Southern  Railway  Company 
at  once.  As  the  said  compajiy  became  the 
agents  of  the  plaintiffs,  a  delivery  to  it  was 
a  delivery  to  the  plaintiffs.  Houghton's 
Case,  82  Tex.  EBI,  15  L.  R.  A.  120,  17  8.  W. 
34(1.  And  we  cannot  see,  outside  of  the 
statute,  how  the  defendant  incurred  any  lia- 
bility tor  not  informing  the  plaintiffs' 
agent  what  was  in  the  telegram.  The  plain- 
tiffs were  then  in  possession  of  the  mesasge, 
md  it  eonld  speak  for  itself.  If  the  defend- 
in  t's  messenger  could  have  found  Price 
I.e9er  and  delivered  the  message  to  him, 
that  would  have  been  a  compliance  with  its 
contract,  am)  a  discharge  from  any  further 
liability.  Out  it  seeras  that  a  delivery  to 
the  wife  of  Price  Lefler  might  not  have  been 
a  sullictent  delivery.  It  would  not  have  been 
a  literal  compliance  with  the  contract;  but 
it  would  at  leant  be  a  presumptive  delivery, 
and  a  question  for  the  jury,  and,  unless 
some  reason  was  shown  why  it  was  not  or 
should  not  be,  it  would  be  held  sufficient. 
Qray,  Communication  by  Telegraph,  {  23. 

W  hile  the  court  charged  the  jury  cor- 
rectly that  a  ddivery  to  the  Southern  Knil- 
way  Company  was  a  compliance  with  the 
contract,  and  a  deliver}-  to  Johnson  was  s 
dcliveiy  to  said  couipany,  it  erroneously 
charged  the  Jury  that  if  they  found  from  the 
cviderce  that  a  prudent  man  would  have. in- 
formed Johnson,  when  tlie  massage  was  de- 
livered to  him,  that  "  it  was  a  very  import- 
ant n^essage,"  tlieu  it  was  the  dut^  ot  the 
defendant  to  have  done  so,  "  and,  if  it  did 
not,  it  was  guilty  of  negligence."  This  was 
excepted  to,  and  was  error.  It  was  no  part 
of  (he  defitndant's  duty  to  inform  tbe  plain- 
tilTs  or  their  agent  what  the  telegram  com 
tained,  and  it  had  no  right  to  inform  ajoy 


For  this  error  there  n 


t  hea 


a  trial. 
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I.    Tke      ■nnnltaoriaed      pnbilcalloB     of 


ape's  likeness  by  ano(b»r  person  tor  ad- 
vertising parposes  will  not  support  an  action 
tor  Inlunctlon  or  (or  dimii^B  on  the  Ltaeory 
that  it  Is  on  Invasion  o[  a  "Tlelit  of  privacy." 
2.  AlIcKiitloDs  ttaKt  tbe  pnblleatloB  of 
one*s  lllcevess  by  anotber  person  for  ad- 
verllslng  purposes  exposes  bim  to  dlagraee, 
ridicule,  or  obloquy  arc  seceisary  to  a  com- 
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plalDI  wtttDK  forth  lucb  publlcatloa  a 


(Oroy,    Barllett,    and   Hatght,   JJ.,    dluent.) 
(June  ST.  1M3.) 

APPEAL  by  defendants  froiu  a  judgment 
of  tlie  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Special  Term  for  Monroe 
County  in  plaintilt'B  favor  in  an  action 
hrouglit  to  enjoin  the  alleged  wrongful  pub- 
lication of  plaintill'a  portrait,  and  to  re- 
cover damages  alleged  to  bave  been  caused 
thereby.     Reveraed. 

The  facta  are  Bt«,ted  in  the  opinions. 

Mr.  Elbrldse  It.  Adami,  for  appellanto: 

The  complaint  does  not  state  a  cause  of 
action  for  libel. 

White  V.  h'ioholU,  3  How.  263,  11  L.  ed. 
5U1. 

The  publication  of  a  woman's  photograph, 
unaccompanied  by  any  defamatory  words  or 
signs,  is  no  more  libelous  than  Uie  publica- 
tion of  A  verbal  picture  of  her,  minutely 
flescribing  her  beauty,  her  habits,  and  her 
costume.  Both  would  be  very  offensive  to  a 
modest  womao,  but  neither  would  give  her 
a  cause  of  action  for  defamation  of  her  char- 


Holt,  Libel,  p.  244;  1  Hiliiard,  Torts,  chap. 
7,  I  13;  White  V.  Nicholla,  3  How.  266,  11 
L.  ed.  5B1 ;  Root  v.  King,  7  Cow.  613;  Peo- 
ple V.  -Crosi/tell,  3  Johns.  Cas.  364. 

The  complaint  states  no  cause  of  action 
knona  to  in*  common  law,  eitlier  at  law  or 


Selden's 


lelden's  Table  Talk,  title.  Equity;  Pom. 
Eq.  Jur.  J§  43,  67,  424;  Stor?,  Eq.  Jur.  H 
14,  18,  20;  Eaton,  Eq.  Jur.  i  13;  Cowper  v. 
Voti:per,  2  P.  Wma.  720;  Vanning  v.  Man- 
ning,- 1  Johns.  Ch.  630;  Jiees  t.  Watcrioim, 
.19  Wall.  lOT,  22  L.  ed.  72;  B1.  Com.  443 
Day  T-.  Brovmrigg,  L.  R.  10  Ch.  Div.  2B4 
djfUo  V.  Worths  [1898],  1  Ch.  274;  Dono- 
oan  V.  Finn,  Hopk.  Ch.  5Q,  14  Am.  Dec.  531 ; 
Greene  v.  Kecne,  14  R.  I.  388,  61  Am,  Rep. 
4C0:  Snell,  Eq.  p,  17;  Joknton  v.  Crook,  L. 
R.  12  Ch.  Div.  639. 

The"  rijicht  of  privacy  "  is  oot  a  legs  , 
tionable  right 

3  Northwestern  Law  Review,  p.  1 ;  Dock- 
rell  V.  Dougall.  78  L,  T.  N.  S.  840;  Atkin- 
ton  V.  Jokn  K.  Doherty  &  Co.  121  Mich.  372, 
46  I*  R.  A.  219,  90  N.  W.  285;  Coriist 
W.  Wnlker  Co.  31  L.  R.  A.  283,  64  Fed. 
Murraji  v.  Qaat  Lithographic  d  Kngraving 
Co.  S  Misc.  36,  28  N.  Y.  Supp.  271;  Sal- 
kowaki,  Roman  Law,  p.  608. 

An  injunction  cannot  be  granted  in  tiiis 


eaae,  for  e<iuity  dcaU  only  with  matters  of 
contract  or  property,  and  does  not  exercise 
Jurisdiction  in  matters  of  morals  or  conduct. 

Kerr,  Inj.  p.  1;  High,  Iilj.  !  1012;  >:deii, 
Inj.  pp.  205,  200;  Woolsey  v.  Judd,  11  How. 
Pr.  54. 

Equity  will  not  enjoin  the  publicatiou  of 

Bratidrelh  v.  Iiance,  8  Paige,  24,  34  Am. 
Dec.  368 ;  -Vev  York  Jurenile  Oiiard'.'tn  Sov. 
V,  Roogr\>€ti,  7  Daly,  188 ;  ilauger  v.  Dick^ 
55  How.  Pr.  132:  Bosto>\  Dialite  Co.  v.  flor- 
enee  Mfg.  Co.  114  Mass.  69,  19  Am.  Dec. 
310;  Francit  v.  FUnii,  119  U.  S.  385,  30  L. 
ed.  165,  S  Sup.  Ct.  Rep.  1L48;  Raymond  \-. 
Butecll,  143  Mrss.  295,  58  Am.  Rep.  137. 
e  N.  E.  544;  Whitehead  v.  Kitson,  110  Mass. 
484;  8  How.  St.  Tr.  198;  Peroeval  v. 
Fhipps,  2  Ves.  &  B.  19. 

The  plaintiff  cannot  have  damages,  for  the 
law  takes  no  cognizance  of  mere  injury  to 
feelings. 

Hobbt  T,  London  <f  8.  W.  R.  Co.  h.  R.  10 
Q.  B.  Ill;  Mitchell  V.  Rochester  R.  Co.  161 
N.  Y.  107,  34  L.  R.  A.  781,  45  N.  E.  354. 
4  Misc.  575,  25  N.  Y.  Supp.  744;  Chapman 
V.  Westtm  O.  Teleg.  Co.  99  Qa.  703,  17  L. 
R.  A.  430,   15  S.  E.  901. 

Mr.  Hilton  E.  Oibba,  for  respondent: 

DefE7idant's  use  of  plaintiff's  portrait  for 
advertising  purposes,  without  her  conEient, 
coimtitutes  an  unwarrantable  invasion  of 
her  "  right  of  privacy,"  for  which  an  action 

Schuyler  v.  Curtis,  27  Abb.  N.  C.  387,  15 
N.  Y.  Supp.  787,  64  Hun,  694,  19  N.  Y. 
Supp.  264,  30  Abb.  N.  C.  376,  24  N.  Y.  Supp. 
509.  147  N.  Y.  434,  31  L.  R.  A.  290.  42  K. 
E,  22;  Marks  v.  Jaffa.  6  Misc.  290,  26  N.  Y. 
Supp,  908;  Manola  v.  Stevens  (N.  Y.)  4 
Harvard  Law  Rev.  193;  Pollard  v.  Photo- 
graphic Co.  L.  R.  40  Ch.  Div.  345;  Corliss 
V.  E.  W.  Walker  Co.  31  L.  R.  A.  283,  57 
Fed.  434,  84  Fed.  280 ;  Pi«re«  v.  SicanPoint 
Cemetery,  10  R.  I.  227,  14  Am.  Rep.  667. 

It  is  not  necessary  that  a  property  right 
should  exist  in  order  to  call  into  action  a 
court  of  equity. 

Pierce  v.  fiirttn  Point  Cemetery,  10  R.  I. 
227,  14  Am.  Rep.  flfi7:  Hnyier  v,  Snyder, 
00  How.  Pr,  308;  Woohr.y  v.  Judd,  4  Duer, 
379 ;  Pollard  v.  Photographie  Co.  L.  R.  40 
Ch,  Div.  345;  1  Story,  Eq.  Jur.  H  49,  50: 
Frince  Albert  v.  Btrange,  1  Macn.  &  G.  25. 

Every  person  has  a  property  right  in  his 
own  photograph,  and  until  that  right  is  sur- 
rendered he  is  its  exclusivp  owner,  and  also 
of  the  addittnnnl  right  to  make  and  circu- 
late all  copir.s  of  that  photogroph. 

Pollird  \.  Phningraphio  Co.  L.  R.  40  Ch, 
Div,  346;  Tuck  v.  Priester,  L.  R.  19  Q.  B. 


right  of  privacy.  It  would  have  beeu  far  mo 
sallafactor;  II  (he  case  h.id  been  so  presentt 
DDd  decided  as  to  give  full  cons  Id  erst  I  od  Io  tl 
ijupatloD  oC  the  right  at  a  peraoa  Co  be  protect) 
agalnat  tbe  enentlnllr  dPtamator;  use  of  hie  < 
ber  portrnit  In  such  manner  as  Co  cauae  dl 
grace  or  discredit,  and  tbe  question  of  tbe  pro; 
ertr  right  of  a  person  In  the  use  of  hia  or  hi 
own  portrait,  which  will  be  protected  again: 
the  UDBUtborlzed  use  of  It  by  other  peraona  ti 
advertising  parpoees.  The  formev  of  thei 
60  L.  R.  A. 
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;  Sihuyler  v.  Curtia  (N.  Y.)  31  L.  R.  A. 
-itui  i  and  Atkinson  v,  John  E.  Dobertf  *  Co. 
I  (Ulch.)   40  L.  B.  A.  21U. 


dbyGoogIc 


Nicw  York  Coubt  or  Appeai^. 


Jam. 


Dtv.  929;   8  Am.  L.  Rt^.  S.  S.   I;   Pni 
Albert   V.   Strange,    1   Macii.   A  G.   26; 
Wash.  L.  Rep.  333;  Vorlit*  v.  E.  W.  Walker 
Co.  31   L.  K,  A.  283.  87  Fed.  434,  04  Fed. 


instance  ia  not  n  sufficient  reason  for  turn- 
ing; the  plaintjIT  out  ot  court. 

Piper  V.  Hoord,  107  N.  Y.  73,  13  N.  E. 
(128;  Kvjek  v.  Goldman,  150  N.  Y.  178,  M 
L.  R.  A.  156.  44  N.  E.  773;  Soren«en  t. 
Balaban,  11  App.  Dir.  104,  42  N.  ¥.  Supp. 
<ie4 ;  Bottler  v.  HoefUr,  12  App.  Div.  94,  42 
N.   Y.  Bupp.   I03S. 

The  lithographic  portraits  of  plaintiff 
were  her  property,  and  she  has  a  right  to 
«n    accounting    of    sates    and    ~  '    " 

same  by  the  defendajits. 

7  Am.  A  Eng.  £ne.  Law,  2d  ed.  pp.  584- 
aS8;  Hicr  V.  Abrahamg,  82  N,  Y.  51fl,  37 
-Viti,  Rep.  589;  Piper  v.  Hoard,  107  N.  Y. 
73,  13  N.  E.  aaO;  Jeiceler»'  Mereantile 
Agency  v.  Jeicelcrs'  Weekly  Pvb.  Co.  155  N. 
Y.  241,  41  L.  R.  A.  840,  49  N.  G.  872. 

The  plaintiff  is  entitled  to  daniBEea  for 
tier  mental  distresa  and  annoirance,  beaides 
the  recovery  of  the  profits  made  by  the  use 
of  her  picture. 

Mojier  V.  Oordon.  113  tnd.  282,  14  N.  E 
470;  S  Am.  A  Eng.  Enc.  I^w,  pp.  SSB,  060 
472;  Scdgw.  Damages,  p.  36;  Byrne  v 
Gardner,  33  Ia.  Ann.  6;  Hamilton  v.  Third 
Ave.  R.  Co.  63  N.  Y.  28 ;  i-riiica  v.  Bidge, 


A3  Vt.  580,  38  Am.  Rep.  703;  Leoch 
Ltneh,  11  Tez.  Civ.  App.  699,  33  S.  W.  703; 
Barhte  v.  Reetn,  SO  Miss.  900;  IFiJUanu  t. 
VndorXm.  63  App.  Div.  223.  71  N.  Y.  Supp. 
201 ;  Preiser  v.  WieUuidt,  48  App.  Div.  560, 
«2  N.  Y.  Supp.  800;  Moore  v.  Bu;;,  44 
Minn.  26,  ft  L.  R.  A.  S8.  46  N.  W.  141. 


.  J.,  dellvvred  tbs  opinio 
the  court: 

TIm  appelUte  diriaion  haa  iwrtiaed  tbat 
the  following  qiwatloiM  of  Uir  have  ariMn 
in  this  eaae,  and  ought  to  be  reviewsd  l^ 
this  court:  (II  Doea  the  complaint  herein 
nfaUe  a.  cans*  of  Bction  at  law  againit  the 
defendants,  or  either  of  thfmT  (2)  Does 
the  complaint  herein  state  a  cauae  of  action 
in  equi^  against  the  defendants,  or  either 
of  themt  ^wse  questions  are  presented  by 
a  demurrer  to  the  complaint,  which  is  put 
upon  the  ground  that  the  complaint  doe* 
not  state  facts  sulHclent  to  constitute  a 
«ause  of  action. 

As  a  demurrer  admits,  not  only  those 
facts  which  are  expressly  alleged  in  the 
complaint,  but  everything  which  can  be  im- 

Elied  1^  fftir  and  reasonable  intendment 
rom  its  allegations  (Jfan'e  v.  Oorrinm,  83 
N.  Y.  14,  23),  we  are  to  inquire  whether 
the  i^mplaint,  regarded  from  Uie  standpoint 
of  t^iis  rule,  can  be  said  to  show  any  right 
to  relief  either  in  law  or  in  e(|uity.  The 
complaint  alleges  that  the  Franklin  Mills 
fompany.  one  of  the  defendants,  was  en- 
trained in  a  general  milling  business  and  in 
the  manufacture  and  sale  of  flour;  that  be- 
fore the  commencement  of  the  action,  with- 
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out  the  knowled^  or  consent  of  plaintiff, 
defendants,  l^nowing  that  they  had  no  right 
or  authority  so  to  do,  had  obtained,  made, 
iirintcd,  sold,  and  circulated  about  25,000 
lithographic  prints,  photOEraphs,  and  lilie- 
neB»ea  of  plaintiff,  made  in  a  manner  par- 
ticularly set  up  in  the  complaint;  that  upon  . 
the  paper  upon  which  the  likenesses  were 
printed  and  above  the  portrait  there  were 
printed,  in  large,  plain  letters,  the  words, 
"  FJour  of  the  Family,"  and  below  the  por- 
trait, In  lai^  capital  letters,  "  Franklin 
Mills  Flour,"  and  in  the  tower  right-hand 
comer,  in  smaller  capital  letters,  KocheS' 
ter  Folding  Box  Oo.,  Rochester,  N.  ¥.;" 
that  upon  the  same  sheet  were  other  adver' 
tisementa  of  the  flour  of  the  Franklin  Mills 
Company;  that  those  25,000  likenesses  of 
the  plaintitT  thus  ornamented  have  been  con- 
spicuously posted  and  displayed  in  etores, 
warehouses,  saloons,  and  other  puKic  places: 
that  tliey  have  been  recognized  by  friends  of 
the  plaintiff  and  other  people,  with  the  re- 
sult that  pIsintifT  has  been  greatly  humili- 
ated by  the  scoffs  and  Jeers  of  persons  who 
have  recognized  her  face  ond  picture  on  Uiia 
advertisement,  and  her  good  name  has  been 
attaclced,  causing  her  great  distress  and  suf- 
fering, both  in  body  and  mind;  that  she 
was  made  side,  and  suffered  a  severe  nerv- 
ous shock,  was  confined  to  her  bed,  and 
compelled  to  emplcy  a  physician,  because  of 
these  facts;  that  aefendanta  had  continued 
to  print,  make,  use,  sell,  and  eircuUta  the 
said  lithographs,  ajid  that  In-  reason  of  the 
foregoing  facts  plaintiff  had  suffered  dam- 
ages in  the  sum  of  115,000.  The  omplaint 
prays  that  defendants  be  enjoined  from  mak- 
ing, printing,  publishing,  circulating,  or  as- 
ing  in  any  manner  any  likenesses  of  [jain- 
tiS  In  any  form  whatever;  for  further  relief 
(which  it  ia  not  Deeessary  to  consider  ber«) ; 


plaint  made  that  plaintiff  was  libeled  hj  this 
publication  of  her  portrait.  Hm  likeneM  is 
■aid  to  be  a  -rtzj  ^ooA  one,  and  one  that  her 
friends  and  ocquaintaneea  were  able  ta  rec- 
ognise. Indeed,  her  Krievasoe  ia  that  a  good 
portrait  of  her,  and  Uienfore  one  eadly  rec- 
ognized, has  been  used  to  attract  attwstioD 
toward  the  paper  Dpon  which  defendant  mill 
company's  advertiaemeota  afipcar.  Soeb 
publicly,  which  some  find  agreeable,  is  to 
plaintiff  YtTJ  distasteful,  and  thus,  becouae 
of  defendants'  Impertinence  in  using  her 
picture,  without  her  consent,  for  their  own 
'  ness  purposes,  she  has  been  caused  to 
r  mental  distress  where  others  would 
have  appreciated  the  compliment  to  ibiat 
beauty  implied  in  the  selection  of  the  picture 
for  such  purposes;  but,  as  it  is  distasteful 
to  her,  she  seeks  the  aid  of  the  courts  to 
enjoin  a  further  circulation  of  the  litho- 
graphic prints  containing  her  portrait  made 
as  alleged  in  the  complaint,  and,  as  an  in- 
cident thereto,  to  reimburse  her  for  tiie  dam- 
ages to  her  feelings  which  the  complaint  fixes 
st  the  sum  of  $15,000,  There  is  no  prece- 
dent for  such  an  action  to  be  found  in  the 
decisions  ot  this  court.  Indeed,  the  learned 
judge  who  wrote  the  very  able  and  Interest- 
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ing  optnion  in  tha  appelUte  diviaion  said, 
wCile  upon  the  threshold  of  the  diMiUsion 
of  the  question :  "  It  may  be  said,  in  the 
flrttt  place,  that  the  theory  upon  which  thia 
action  ia  predicated  is  new,,  at  least  In  in- 


made  b;  the  plaintiff,  it,  indeed,  it  can  be 
said  that  there  are  anj  authoritative  cases 
establishing  her  right  to  recover  in  this  ac- 
tion." KuvcrthelesB  that  court  reached  the 
conclusion  that  plaintiff  had  a  good  cause 
of  action  against  ilefendaots,  in  tWt  defend- 
ants had  invaded  what  ia  called  a  "  right 
of  privacy;"  in  other  words,  the  right  to  be 
let  alone.  Mention  of  such  a  right  ia  not  to 
be  found  in  Blackstone,  Kent,  or  any  other 
of  the  great  commentatora  upon  the  law; 
nor,  ao  far  as  the  learning  of  counsel  or  the 
courts  in  this  case  have  been  able  to  dis- 
cover, does  its  existence  seem  to  have  been 
asserted  prior  to  about  the  year  1890,  when 
it  was  presented  with  attractiveness,  and  no 
inconaiderable  ability,  in  the  Harvard  I^w 
Review  (vol.  4,  p.  193)  in  an  article  en- 
titled "The  Sight  to  Privacy."  The  so- 
called  "  right  of  priracy  "  is,  as  the  phrase 
suggests,  founded  upon  the  claim  that  a  mui 
has  the  right  to  paaa  through  thia  world,  if 
he  wills,  without  having  his  picture  pub- 
lished, his  business  enterprises  discussed,  his 
successful  experiments  written  up  for  the 
benefit  of  others,  or  his  eccentricities  com- 
mented upon  either  in  hsmdbills,  circulars, 
catalogues,  periodicals,  or  newspapers;  and, 
Devessarjly,  that  the  things  which  may  not 
be  written  and  published  of  him  must  not  be 
spoken  of  him  by  hia  neighbors,  whether  the 
comment  be  favorable  or  otherwise.  While 
most  persons  would  much  pref^  to  have  a 
good  likeness  of  themselves  appear  in  a  re- 
flponuble  periodical  or  leading  newspapers 
rather  than  upon  an  advertiaing  card  or 
sheet,  the  doctrine  which  the  courts  &re 
Msked  to  create  for  this  caae  vrould  apply 
as  well  to  the  one  publication  as  to  the 
•other,  for  the  principle  which  a  court  of 
•equit^  is  asked  to  assert  in  support  of  a 
recovery  in  this  action  is  that  the  ri^ht 
of  privacy  exists  and  is  enforceable  in  equity, 
and  that  the  publication  of  that  which  pur- 
ports to  be  a  portrait  of  another  person,  even 
if  obtained  upon  the  street  by  an  imperti- 
nent individual  with  a  camera,  will  be  re- 


featuTPs  from  becoming  known  to  those  out- 
ride of  his  circle  of  friends  and  acquaint- 
ances. Tf  such  a  principle  be  incorporated 
into  the  body  of  the  law  through  the  instru- 
mentality of  a  court  of  equity,  the  attempts 
to  logically  apply  the  principle  will  neces- 
sarily result,  not  only  in  a  vast  amount  of 
litigation,  but  in  litigation  bordering  upon 
the  ebgurd,  for  the  right  of  privacy,  once 
established  aa  a  legal  doctrine,  cannot  be 
con&ned  to  the  restraint  of  the  publication 
of  a  likeness,  but  must  necessarily  embrace 
as  well  the  p'iblication  of  a  word  picture,  a 
-comment  upon  one's  looks,  conduct,  domestic 
relations,  or  habits.  And,  were  the  right  of 
privacy  once  legally  asserted,  it  would 
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neeeasarily  be  held  to  include  the  same 
things  if  spoken  instead  of  printed,  for  one, 
as  well  as  the  other,  invades  the  right  to  be 
absolutely  let  alone.  An  insult  would  cer- 
tainly be  in  violation  of  such  a  right,  and 
with  miiny  persona  would  more  seriously 
wound  the  feelings  than  would  the  publica- 
tion of  their  picture.  And  so  we  might  odd 
to  the  list  of  things  that  are  spoken  and 
done  day  by  day  which  aeriously  olFend  the 
sensibilities  of  good  people  to  which  the 
principle  which  the  plaintiff  seeks  to  have 
imbedded  in  the  doctrine  of  the  law  would 
seem  to  apply.  I  have  gone  only  far  enough 
to  barely  auggeat  the  vast  field  of  litigation 
which  would  necessarily  be  opened  up 
should  this  court  hold  that  privacy  exists 
OS  a  legal  right  enforceable  in  equity  by  in- 
junction, and  by  damages  where  they  seem 
necessary  to  give  complete  relief. 

The  legislative  body  could  very  well  Inter- 
fere and  arbitrarily  provide  Uiat  no  one 
ahould  be  permitted  for  hia  own  selfish  pur- 
pose to  use  the  picture  or  the  name  of  an- 
other for  advertising  purposes  without  his 
consent.  In  such  event  no  emberrassnient 
would  result  to  the  general  body  of  the  law, 
for  the  rule  would  be  applicable  only  to 
cases  provided  for  Yty  the  statute.  The 
courts,  however,  being  without  authority  to 
legislate,  are  required  to  decide  cases  upon, 
principle,  and  so  are  necessarily  embarrassed 
oy  precedents  created  by  on  extreme,  and 
therefore  unjustiflaMe,  application  of  an  old 
principle.  The  couri,  below  properly  said 
that,  "  while  it  may  be  true  that  the  fact 
that  no  precedent  con  be  found  to  auatain  an 
action  in  any  giveq  case  is  cogent  evidence 
that  a  principle  does  not  exist  upon  which 
the  rii(ht  may  be  baaed,  it  is  not  the  rule 
that  the  wont  of  a  precedent  is  a  sufRcient 
reason  for  turning  the  plaintiff  out  of 
court,"  provided  (I  think  should  be  added) 
there  can  be  found  a  clear  and  unequivocal 
principle  of  the  common  law,  which  either 
dii-ectly  or  mediately  governs  it,  or  which, 
by  analogy  of  parity  of  reasoning,  ought  to 
govern  it.  It  ia  undoubtedly  true  that  in 
the  early  days  of  chancery  jurisdiction  in 
England  the  chancellora  were  accustomed  to 
deliver  their  judgments  without  regard  to 
principles  or  nrecedenta,  and  in  that  way  the 
process  of  building  up  the  system  of  equity 
went  on,  the  chancellor  disregarding  abso- 
lutely many  established  principles  of  the 
common  law.  "  In  no  other  way."  says  PotU' 
eroy,  "could  the  system  of  equity  jurispru- 
dence have  been  commenced  and  continued 
no  as  to  arrive  at  its  present  proportions." 
Pom.  Eq.  Jur.  |  48.  In  their  work  the  chan- 
cellors were  guided,  not  only  by  what  they 
regarded  as  the  eternal  principles  of  abso- 
lute right,  but  also  by  their  individual  con- 
sciences ;  but  after  a  time,  when  "  the  period 
of  infancy  was  passed,  and  an  orderly  sys- 
tem of  equitable  principles,  doctrines,  and 
niles  began  to  be  developed  out  of  the  in- 
creasing mass  of  precedents,  this  theory  of 
a  personal  conscience  was  abandoned:  and 
'  the  oonscience.'  which  is  an  element  of  the 
equitable  jurisdiction,  came  to  be  regarded, 
and  Iku  ao  continuad  to  the  present  day,  u 
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i  metaphorical  term,  designating  the  com- 
n  standard  of  civil  rigbt  and  expedienc; 
nbined,  based  u DC i_-i_. •....-   __  i 
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and  not  a  personal,  conHcience."     Pom.  Eq. 
Jur.  f  67. 

The  importance  of  observing  the  spirit  of 
this  rule  cannot  be  overeatimatcd ;  (or,  while 
justice  in  a  given  case  may  be  worked  out 
b7  a,  decision  of  the  court  according  to  the 
notions  of  right  which  govern  the  individual 
judge  or  body  of  judRes  comprising  the 
coui't,  the  mischief  which  will  ttnallj  result 
may  be  almost  incalculable  under  our  sys- 
tem, which  makes  a  decision  in  one  case  a 
precedent  for  decisions  in  all  future  cases 
which  are  akin  to  it  in  the  essential  facta. 
Bo,  in  a  case  like  the  one  before  us,  which 
is  concedediy  new  to  this  court;  it  is 
important  that  the  court  should  have  in 
mind  the  elTect  upon  future  litigation  and 
upon  the  development  of  the  Taw  whicli 
would  necessarily  result  from  a  step  so  far 
outMde  of  the  beaten  paths  of  both  common 
l&w  and  equity,  assuming  —  what  I  shall  at- 
tempt to  show  in  a  moment  —  that  the  right 
of  privacy,  aa  a  legal  doctrine  enforceable 
in  equity,  has  not,  down  to  this  time,  been 
'  established  by  decisions.  The  history  of  the 
phrase  "  right  of  privacy  "  in  this  country 
seems  to  have  begun  in  1890.  in  a  clever  ar- 
ticle in  the  Harvard  Iiaw  Review, —  already 
referred  to, —  in  which  a  number  of  English 
cesea  were  analysed,  and,  reaaoning  by  aji- 
alogy,  the  conclusion  was  reached  that,  not- 
withstanding the  unanimity  of  the  courts  in 
resting  their  decisions  upon  property  rights 
in  cases  where  publication  is  prevented  by 
injunction,  in  reality  such  prevention  was 
due  to  the  necessity  of  affording  protection 
to  thoughts  and  sentiments  expressed 
through  the  medium  of  writing,  printing. 
and  the  arts,  which  is  like  the  right  not  to 
be  assaulted  or  beaten;  in  other  words,  that 
the  principle  actually  involved,  though  not 
always  appreciated,  was  that  of  an  inviolate 
personality,  not  that  of  private  property. 
Tliis  article  brought  forth  a  reply  from  the 
Northwestern  Law  Tleview  (vol.  3.  p.  I)  urg- 
ing that  equity  has  no  concern  with  the  feel- 
ings of  an  individual,  or  with  considerations 
of  moral  fitness,  except  as  the  inconvenience 
or  discomfort  which  the  person  may  suffer 
is  connected  with  the  possession  or  enjoy- 
ment of  property,  and  that  the  English  au- 
thoritiea  inted  are  consistent  with  such  view. 
Those  authorities  are  now  to  be  examined, 
in  order  that  we  may  see  whether  they  were 
intended  to  and  did  marie  a  departure  from 
the  established  rule  which  had  been  en- 
forced for  generations ;  or,  on  the  other  hand, 
are  entirely  conaistent  with  it. 

The  firat  case  is  Prince  Albert  v.  Strange, 
1  Macn.  k  G.  25,  2  De  O.  &  S.  652.  The 
Queen  and  the  Prince,  having  made  etchings 
and  drawings  for  their  ovra  amusement,  de- 
cided to  have  copies  struck  off  from  the 
ptched  plates -for  presentation  to  friends  and 
for  their  own  use.  The  vrorkman  employed, 
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however,  printed  some  copies  on  his  own  ac- 
count, which  afterwards  came  into  the  hajtda 
of  Strange,  who  purposed  exhibiting  them, 
and  published  a  descriptive  catalc^ue. 
Prince  Albert  applied  for  an  injunction  as 
'-  both  exhibition  and  catalogue,  and  the 
e  chancellor  granted  it,  restraining  de- 
fendant from  publishing,  "  at  least  by  print- 
ing or  writing,  though  not  by  copy  or  re- 
semblance," a  description  of  the  etchings. 
>xaminatian  of  the  opinion  of  the  vice 
chancellor  discloses  that  lie  found  two  rea- 
sons for  granting  the  injunction,  namely, 
that  the  property  rights  of  Prince  Albert 
had  been  infringed,  and  that  there  was  a 
breach  of  trust  by  the  workman  in  retain- 
some  impressions  for  himself.  The  opin- 
contained  no  hint  whatever  of  a  right 
of  privacy  separate  and  distinct  from  the 
right  of  property. 

Pollard  V.  Photographio  Co.  L.  E.  40  Ch. 
Div.  345,  is  certainly  not  an  authority  for 
granting  an  injunction  on  the  ground  of 
threatened  injury  to  the  feelings,  although 
it  is  true,  as  stated  in  the  opinion  of  the  ap- 
pellate division,  that  the  court  did  say  in 
the  course  of  the  discussion  that  the  right  to 
grant  an  injunction  does  not  depend  upon 
tiie  exiatence  of  property;  but  the  decision 
was,  in  fact,  placed  upon  the  ground  that 
there  was  a  breach  of  an  implied  contract. 
The  facts,  briefly  stated,  were  that  a  pho- 
tographer had  been  applied  to  by  a  woman 
to  take  her  photograph,  she  ordering  a  cer- 
tain number  of  copies,  a»  is  uaua!  in  auch 
eases.  The  photographer  made  copies  for 
himself,  luid  undertook  to  exhibit  tbem,  and 
also  sold  copies  to  n  stationer,  who  used 
them  as  Christmas  cards.  Their  action  was 
restrained  by  the  court  on  the  ground  that 
there  wan  an  implied  contract  not  to  u.to 
the  negative  for  any  other  purpose  than  to 
supply  the  sitter  with  copies  of  it  for  a 
price.  During  the  argument  of  plaintiff's 
coiinael  the  court  asked  this  question : 
"  Do  you  disDute  that,  if  the  negative  like- 
ness were  taken  on  the  sly.  the  person  who 
took  it  might  exhibit  copies!"  Counsel  re- 
plied :  "In  that  case  there  would  be  no  con- 
sideration to  support  a  contract." 

In  Qee  v.  PrilKhard,  2  Swanst.  402,  B  at- 
tempted to  print  a  private  letter  written 
liim  hv  A,  and  he  was  restrained  on  the 
ground  that  the  property  of  that  private 
letter  remained  in  A,  B  having  it  only  for 
the  qualified  purpose  for  which  it  was  sent 
to  him :  the  baais  of  the  decision,  therefore, 
being  the  idea  of  plaintiff's  property  in  the 
thing  published  as  being  the  product  of  hia 
mind,  written  by  him,  and  put  into  the 
hands  of  B  for  a  limited  purpose  only.  The 
same  judge  — I/ird  Kldon  — also  granted 
the  injunction  in  Abemethy  v.  ffijlrfiingon, 
3  L.  J.  Cli.  200,  restraining  the  publication 
in  the  Lancet  of  lecturea  delivered  at  a  hos- 
pital by  the  plaintiff.  The  court  expressed 
a  doubt  in  that  ease  whether  ther^  could  be 
property  in  lectures  which  had  not  been  re- 
duced to  writing,  but  granted  the  injunction 
on  the  ground  that  it  was  a  breach  of  con- 
fidence on  the  part  of  a  pupil  who  waa  ad- 
mitted to  hear  the  lecturet  to  publish  thsip. 
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inaamuch  as  thef  -were  delivered  for  the  in- ' 
[ormation  of  the  pupils,  and  Dot  for  sale 
and  protit  by  them. 

Mayall  v.  Higbey,  1  Hurlat.  ft  C.  UB.wu 
also  a  caae  where  an  injunction  waa  greuiteil 
and  nominal  damages  awarded  on  the 
ground  that  plaintiff  had  a  property  right 
in  ceitain  photographic  negatives  which  he 
had  loaned  to  a  person,  who  subsequently  be- 
came insolvent,  and  whose  assignee,  without 
right,  sold  them  to  defendant,  who  printed 
copies  from  them,  which  he  published  and 


OnTnne  an  original  manuscript  of  his  fath- 
er's ''Lord  Clarendon's  History."  Gwynoe's 
ajdministrator  afterwards  sold  it  to  Sheb- 
beare,  and  the  court,  upon  the  application  of 
the  personal  representatires  of  Lord  Claren- 
don, restrained  its  publication  on  the  ground 
that  they  had  a  property  right  in  the  manu- 
script which  it  was  not  intended  that 
Gwf  nne  should  have  the  benefit  of  by  multi- 
plying the   number   of  copies  in  print  for 

in  not  one  of  these  cases,  thereffire,  waa  it 
the  bssis  of  the  decision  that  the  defendant 
could  be  restrained  from  performing  the  act 
he  was  doing  or  threatening  to  do  on  the 
ground  that  the  feelings  of  the  plaintiff 
would  be  thereby  injured;  but,  on  the  con- 
trary, each  decision  waa  rested  either  upon 
the  ground  of  breach  of  trust,  or  that  plain- 
tiff had  a  property  right  in  the  subject  of 
litigation  which  the  court  could  protect. 

A  more  recent  English  case,  decided  in 
19D6,  is  more  nearly  in  point,  and  negatives 
the  contention  that  plaintiff  may  restrain  an 
unauthorized  publication  which  is  offensive 
to  him, — namely,  DockreU  v.  Dougali,  78  L. 
T.  N.  S.  840.  In  that  case  defendant,  the 
nwner  of  a  medicine  called  "Sallyco,"  pub- 
lished the  following  suhetantiaily  true,  but 
unauthorized,  statement  about  plaintiff; 
"Dr.  Morgan  Dockrell,  physician  to  St. 
John's  Hospital,  London,  .  .  .  is  pre- 
scribing Saltyco  as  an  habitual  drink.  Dr. 
DockrcTl  says  '  nothing  has  done  hia  gout  so 
much  good.' "  In  the  course  of  the  opinion 
the  court  said,  in  effect,  that  plaintiff 
claimed  to  be  entitled  to  an  injunction  re- 
straining defendtint  from  using  plaintiff's 
name  in  his  advertisements  on  the  ground 
Oiat  an  injunction  should  be  granted  in 
every  such  case  where  it  can  be  shown  that 
the  use  of  the  plaintiff's  name  is  unauthor- 
ized, and  is  calculated  to  injure  him  in  his 
-profession  \  and,  after  saying  thst  he  did  not 
think  thst  this  was  right,  he  st'ited  the  prop- 
er rule  to  be  that,  "in  order  that  an  injunc- 
tion may  issue  to  restrain  a  defendant  from 
using  a  plaintiff's  name,  the  use  of  it  must 
be  such  an  to  injure  the  plaintiff's  reputation 
or  property." 

None  of  the  other  English  cases  brought 
to  our  attention  are  claimed  to  have  a  direct 
bearing  upon  this  question,  and  it  seems  to 
us  veiy  clear  that  they  do  not  in  any  wise 
support  the  position  of  plaintiff. 

The  case  that  seems  to  have  been  more  re- 
lied upon  than  any  other  by  the  learned  ap- 
fiO  L.  R.  A. 


peltate  diviaion  in  reaching  tb«  concIuBion 

that  the  complaint  in  this  case  states  a 
cauae  of  action  is  Schayltr  v,  Ourtix,  147  N. 
Y.  434,  31  L.  R.  A.  288,  42  N.  E.  22.  In 
that  case  certain  persons  attempted  to  erect 
a.  atetue  or  bust  of  a  woman  no  longer  liv- 
ing, and  one  of  her  relatives  commenced  an 
action  in  equity  to  restrain  such  erection,  al- 
l^ng  that  bis  feelings  and  the  feeling  of 
other  relatives  of  deceased  would  be  injured 
tlioreby.  At  special  terra  an  injunction  waa 
granted  (m  thst  ground.  27  Abb.  N.  C.  387, 
16  N.  Y.  Supp.  787.  The  general  term  af- 
firmed the  decision.  94  Hun,  6B4,  19  N.  Y. 
Supp.  2<14.  This  court  reversed  the  judg- 
ment, Judf^  Peckbam  writing,  and,  eu  fur 
as  the  decision  is  concerned,  therefore,  it  is 
not  authority  for  the  existence  of  a  right  of 
privacy  which  entitles  a  party  to  restrain 
another  from  doing  an  act  which,  though  not 
actionable  B.t  common  law.  occasions  plain- 
tiff mentaJ  dlstreaa.  In  the  course  of  the 
argument,  however,  expressions  were  used 
which  it  ia  now  claimed  indicate  that  the 
court  recogniied  the  existence  of  such  a 
right.  A  sufficient  answer  to  that  conten- 
tion is  to  be  found  In  the  opinion  written 
on  the  motion  for  reargument  in  Colonial 
City  Traetion  Co.  v.  Kingston  City  R.  Co. 
1S4  N.  y.  403,  48  N.  E.  900,  in  which  it 
was  said:  "It  waa  not  our  intention  to  de- 
cide any  case  but  the  one  before  us.  .  .  . 
If,  as  sometimes  happens,  broader  state- 
ments were  made  by  way  of  argument  or 
otherwise  than  were  essential  to  the  deci- 
sion of  the  questions  presented,  they  sje 
the  dicta  of  the  writer  of  the  opinion,  and 
not  the  decision  of  the  court.  A  judicial 
opinion,  like  evidence,  is  only  binding  so 
far  ss  it  is  relevant;  and  when  it  wanders 
from  the  point  at  issue  it  no  longer  has 
force  aa  an  official  utterance."  The  ques- 
tion itp  for  decision  in  the  Schuyler  Gate 
was  whether  the  relatives  could  restrain  the 
threatened  action  of  defendants,  and  not 
whether  Mrs.  Schuyler  could  have  re- 
strained It  had  she  been  living.  The  latter 
question  not  being  before  the  court,  it  was 
not  called  upon  to  decide  it,  and,  as  we  read 
the  opinion,  there  ia  no  expression  in  it 
which  indicates  an  intention,  either  to  de- 
cide it,  or  to  seriously  consider  it;  init, 
rather,  it  proceeds  upon  the  assumption 
that,  if  such  a  right  did  exist  in  Mrs. 
Schuyler,  her  relatives  did  not  succeed  to 
it  upon  her  death  ;  all  of  which  will  suffi- 
ciently appear  from  the  following  extracto 
from  the  opinion :  "This  action  is  of  a  na- 
ture somewhat  unusual,  and  dependent  for 
its  support  upon  an  application  of  certain 
principles  which  are  themselves  not  very 
clearly  defined,  or  their  boundaries  very 
n-eli  recognised  or  pisinly  laid  down. 
Briefly  described,  the  action  is  founded  upon 
an  alleged  violation  of  what  is  termed  the 
right  of  privacy."  "It  is  not  necessary, 
however,  in  the  view  which  we  take  of  this 
case,  to  lay  down  precise  and  accurate  rules 
which  shall  apply  to  all  cases  touching  up- 
on thi»  alleged  right."  "For  the  purposes 
we  have  in  view,  it  is  unnecessary  to  wholly 
deny  the  existence  of  the  right  of  privacy 
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in^  to  decide  what  this  right  of  nri- 
vacf  is  in  all  esses,  we  are  quite  clear  thai 
Bucti  right  would  not  be  violated  hf  the 
proposed  action  of  the  defendajits." 

There  ore  two  other  eases  in  this  state 
bearing  upon  this  question:  Marks  v.  Jaf- 
fa, a  Miso.  200,  26  N.  Y.  Supp.  908,  decided 
at  special  term,  and  Uarray  v.  Qiut  Litho- 
graphic £  Engmving  Co.  8  Misc.  39,  28  N. 


In  thfl  first  case  the  relief  prafed  for  was 
granted  upon  the  authority  of  the  decision 
of  tlie  general  term  in  the  Sckut/ter  Case 
which  was  suKioquently  reversed  in  this 
court.  In  the  ^fun^al/  Cass,  in  a  well-rea- 
soned opinion  by  Judge  BischoR',  it  is  held 
that  a  parent  cannot  maintain  an  action  to 
enjoin  an  unauthorized  publication  of  the 
portrait  of  an  infant  child,  and  for  damBRes 
tor  injuries  to  his  scnsiMlities,  caused  Dy 
the  invasion  of  his  child's  privacy,  because 
"the  law  takes  no  cognizance  of  a  sentimen- 
tal injui;,  independent  of  a  wrong  to  pe(- 
aon  or  property."  In  the  course  of  his 
opinion  he  quotes  from  the  opinion  of 
Lumpkin,  J.,  in  (Jhapman  v.  Western  U- 
Ttleg.  Co.  88  Da.  763,  17  L.  R.  A.  430,  15 
S.  K.  001,  as  follows:  "The  law  protects 
the  person  and  the  purse.  The  person  in- 
cludes the  reputation.  .  .  .  The  body, 
reputation,  and  property  of  the  citizen  are 
not  to  be  invaded  without  reBponaibility  in 
damages  to  the  sufferer.  But,  outside  these 
protected  spheres,  the  law  does  not  yet  at- 
tempt to  guard  the  peace  of  mind,  the  feel- 
ings, or  the  happiness  of  every  one  by  giv- 
ing recovery  of  domages  for  mental  anj^sh 
produced  by  mere  negligence.  There  is  no 
right,  capable  of  enforcement  I7  process  of 
law,  to  poBseee  or  maintain,  without  dis- 
turbance, any  particular  condition  of  feel' 
ing.  The  law  les-ves  feeling  to  be  helped 
a.nd  vindicated  by  the  tremendous  force  of 
sympathy.  The  temperaments  of  individ- 
uals are  various  and  variable,  and  the  im- 
agination exerts  a  powerful  and  incalcula- 
ble Influence  In  injuriea  of  this  kind.  There 
are  many  moral  obligations  too  delicate  and 
subtle  to  be  enforcM  in  the  rude  way  of 
givino;  money  compensation  for  their  viola- 
,Uon.  Perhaps  the  feelings  And  as  full  pro- 
tection as  it  is  possible  to  give  in  moral  law 
and  a  responsive  public  opinion.  The  civil 
law  is  a  practical  business  system,  dealing 
with  what  is  tangible,  and  does  not  under- 
take  to  redress  payehologieaj  injuries." 

Outside  of  this  jurisdiction  the  question 
■eems  to  have  been  presented  in  two  other 
cases  in  this  country:  Corlins  v.  E.  W. 
Walker  Co.  31  L.  R.  A.  283,  67  Fed.  434.  6* 
Fed.  2S0,  and  Atkinson  v.  John  E.  Doherty 
A  Oo.  121  Mich.  372,  46  L.  R,  A.  2119,  80  N. 
W.  285.  The  Carlisa  Case  was  an  action  in 
equity  to  restrain  the  publication  of  the 
biography  and  picture  of  Mr.  Corliss.  It 
vraa  basrd  upon  en  alleged  invasion  of  the 
right  of  privacy.  The  court  denied  the  in- 
junction as  to  the  publication  of  the  biogra- 
phy, but  granted  it  as  to  **"■  "--  "*  ~-t-!" 
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plet«s  from  which  the  defendant  wa«  to 
make  a  picture  of  Mr.  Corliss,  upon  the 
',<TOUnd  that  they  had  been  obtained  upon 
conditions  which  defendant  had  not  com- 
plied with.  In  the  course  of  the  opinion 
the  court  said;  "Under  our  lawa  one  can 
^peak  and  publish  what  he  desires,  provided 
he  commit  no  offense  agaiiut  public  morals 
or  private  reputation.  .  .  .  There  is 
<inother  objection  which  meets  us  at  the 
threshold  of  this  caae.  The  subject-matter 
of  the  jurisdiction  of  a  court  of  equity  is 
civil  property,  and  injury  to  property, 
whether  actual  or  prospective,  is  the  foun- 
dation ou  which  its  jurisdiction  rests.  Re 
SotDjier,  124  U.  8,  iOO.  210.  31  L.  ed.  402, 
405,  8  Sup.  Ct.  Rep.  482;  Kerr,  Inj.  2d  ed. 
p.  I.  It  follows  from  this  principle  that  a 
court  of  equity  has  no  power  to  restrain  a 
libelous  publication."  Both  the  opinion  and 
the  decision  necessarily  negative  the  exist- 
ence of  an  actionable  right  of  privacy;  but 
subsequently,  upon  a  motion  to  dissolve  the 
injunction,  which  was  granted  upon  the 
ffround  that  Mr.  Corliss  was  a  public  char- 
acter, and  hence  the  publishers  were  enti- 
tled to  UH^  his  picture,  the  learned  court  ex- 
pressed the  opinion  that  a  private  individ- 
ual has  the  right  to  be  protected  from  the 
publication  of  his  portrait  in  any  form. 
Now,  while  thia  suggestion  woa  obiter,  it 
merits  discussion,  and  an  examination  of 
that  which  it  promulgates  aa  doctrine  dis- 
closes what  we  deem  a  fatal  objection  to  the 
establishment  of  a  rule  of  privacy.  The 
learned  judge  says;  "I  believe  the  law  to 
be  that  a  private  individual  has  a  right  to 
be  protected  in  the  representation  of  his 
portrait  in  any  form ;  that  this  is  a  prop- 
erty, aa  well  as  a  personal,  right;  and  that 
it  belongs  to  the  same  class  of  rights  which 
forbids  the  reproduction  of  a  private  manu- 
script  or  painting,  or  the  publication  of  pri- 
vate letters,  or  of  oral  lectures  delivered  by 
a.  tfacher  to  his  class,  or  the  revelation  of 
the  contents  of  a  merchant's  book  by  a 
clerk.  .  .  .  But.  while  the  right  of  a 
private  Individual  to  prohibit  the  reproduc- 
tion of  his  picture  or  photograph  should  be 
recognised  and  enforced,  this  right  may  be 
surrendered  or  dedicated  to  the  public  by 
the  act  of  the  individual,  just  the  same  aa  a 
private  manuscript,  book,  or  painting  be- 
comes (when  not  protected  by  copyright) 
public  property  by  the  act  of  publication. 
The  distinction  in  the  case  of  a  picture  or 
photn^aph  lies,  it  seems  to  me,  between 
public  and  private  characters.  A  private 
individual  should  be  protected  against  the 
publication  of  any  portrait  of  himself,  but, 
where  an  individual  becomes  a  public  char- 
acter, the  cose  is  difTerent.  A  ntateaman, 
author,  artist,  or  inventor,  who  asks  for  and 
desires  public  recognition,  may  be  said  to 
have  surrendered  thia  right  to  the  public." 
This  distinction  between  public  and  private 
characters  cannot  possibly  be  drawn.  On 
what  principle  does  an  author  or  artist  for- 
feit his  right  of  privacy,  and  a  great  orator, 
a  great  preacher,  or  a  great  advocate  retain 
hist  Who  can  draw  a  line  of  demarca.- 
tion  between  publio  characters  and  private 
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charanteri,  let  th&t  liae  be  me  miTeriDg  and 
irregular  as  jou  pleasel  Id  the  verj  cane. 
then,  before  the  judge,  what  bad  Mr.  Cor 
Ubb  done  by  which  he  Rurrendered  his  right 
of  privacy  r  Id  what  respect  did  he,  b;  Ms 
InveDtions,  "a^  for  and  dealre  public   rec- 

rition"  any  more  thaa  a  banker  or  mer- 
nt  who  prosecutes  hie  callingT  Or  is 
the  rifrht  of  privacy  the  possession  of  medi- 
ocrity alone,  which  a  peraon  forfeits  1^  giv- 
ing rein  to  his  ability,  spurs  to  his  indua- 
try,  or  grandeur  to  hii  charaiCterT     A  lady 


vacy  »he  previously  possessed! 
aideratione  eu)|;geat  the  answer  we  would 
make  to  the  position  of  the  learned  judge, 
and  at  the  same  time  serve  to  make  more 
clear  what  we  have  elsewhere  attempted  to 
point  out,  namely,  the  absolute  impossibil- 
ity of  dealing  with  this  subject  save  t^  1^- 
blative  enactment,  by  which  may  be  drawn 
arbitrary  distinctions  which  no  court  should 
promulgate  as  m,  part  of  general  jurispru- 

Atlcingon  v.  John  B.  Doherty  A  Co.  was  a 
suit  in  equity,  brought  by  the  widow  of  Col. 
John  Atkinson,  a  well-known  lawyer  in  De- 
troit, to  enjoin  the  defendant,  a  cigar  manu- 
facturer, from  using  the  name  and  portrait 
of  Col.  Atkinson  upon  boxes  of  cigars  manu- 
factured by  defendant.  The  suit  waa  dis- 
missed by  the  circuit  court,  and  its  decree 
waa  unanimously  affirmed  by  the  supreme 
court.  The  cane  quite  closely  resembles  the 
Bckuyler  Caae,  which  was  brought  to  the  at- 
tention of  that  court,  and  in  the  course  of 
the  opinion  the  contention  that  the  Schuy- 
ler Cast  intimatml  the  existence  of  a  right 
of  privacy  was  met  as  follows:  "We  think 
it  should  not  be  considered  as  containing 
a  dtctum,  even,  in  support  of  the  doctrine 
contended  for."  The  method  adopted  by  the 
court  in  the  Atkinaon  Cage  in  treating  the 
question  was  different  from  that  employed 
by  this  court  in  the  Schuyler  Case,  how- 
ever, for  the  opinion  proceeds  to  a  review  of 
the  authorities  upon  which  the  right  of  pri- 
vacy is  said  to  rest,  reaching  the  conclusion 
that  all  of  the  authorities  which  are  enti- 
tled to  respect  are  based  upon  property  or 
contract  rights,  and  hence  "that  Colonel 
AUcinson  would  himself  be  remediless  were 
he  alive,  and  the  same  is  true  of  his  friends 
who  survive."  The  opinion  concludes  as 
follows:  "This  'law  of  privacy'  seems  to 
have  obtained  a  foothold  at  one  time  in  the 
history  of  our  jurisprudence; — not  by  that 
name,  it  ia  true,  but  in  effect.  It  ie  evi- 
denced by  the  old  maxim,  'The  greater  the 
truth  the  greater  the  libel,'  and  the  result 
has  been  the  emphatic  expression  of  public 
disapproval  by  the  emancipation  of  the 
preM  and  the  establishment  of  freedom  of 
speech,  and  the  abolition  in  most  of  the 
states  of  the  maxim  quoted  by  constitution- 
al provisions.  The  limitation  upon  the  ex- 
ercise of  these  rights  being  the  taw  of  slan- 
der and  libel,  whereby  the  publication  of 
an  nntruUi  that  can  be  presumed  w  shown 
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Ut  the  satisfaction,  not  of  the  plaintiff,  but 
of  others  (i.  «.,  an  impartial  jury),  to  be 
injurious,  not  alone  to  the  feelings,  but  to 
the  reputation,  is  actionable.  Should  it  be 
thought  that  it  is  a  hard  rule  that  is  ap- 
pliea  in  this  case,  it  ia  only  necessary  to 
call  attention  to  the  fact  that  a  ready  rem- 
edy is  to  be  found  in'  legislation.  We  are 
not  satisHed,  however,  that  the  rule  is  a 
hard  one,  and  think  that  the  concensus  of 
opinion  must  be  that  the  complainant  con- 
tends for  a  much  harder  one.  The  law  does 
not  remedy  all  evils;  it  cannot,  in  the  na- 
ture of  things;  and  deliberation  may  well 
be  used  in  considering  the  propriety  of  an 
innova.tion  such  a»  this  case  suggests.  We 
do  not  wish  to  he  understood  as  belittling 
the  complaint.  We  have  no  reason  to  doubt 
the  feeling  of  annoyojice  alleged.  Indeed, 
ne  sympathixe  with  it,  and  marvel  at  the 
impertinence  that  does  not  respect  it.  We 
con  only  say  that  it  ia  one  of  the  ills  that 
under  the  law  cannot  be  redressed." 

An  examination  of  the  authorities  leads 
us  to  the  conclusion  that  the  so-called  "ri^bt 
of  privacy"  has  not  as  yet  found  an  abiding 
place  in  our  jurisprudence;  and,  as  we  view 
it,  the  doctrine  cannot  now  be  incorporated 
without  doing  violence  to  settled  principles' 
of  law  by  which  the  profession  and  the  pub- 
lic have  long  been  guided.  I  do  not  say 
that,  even  under  the  existing  law,  in  eveiy 
case  of  the  character  of  the  one  before  us, 
or,  indeed,  in  this  case,  a  party  whose  lilce- 
ness  is  circulated  against  his  will  is  with- 
out remedy.  By  f  245  of  the  Penal  Code 
any  malicious  publication  by  picture,  effigy, 
or  sign,  which  exposes  a  person  to  contempt, 
ridicule,  or  obloquy,  is  a  libel,  and  it  would 
constitute  such  at  common  law,  "Mali- 
cious," in  this  definition,  means  simply  "in- 
tentional and  wilful."  There  are  raajiy  ar- 
ticles, especially  of  medicine,  whose  charac- 
ter is  such  that  using  the  picture  of  a  per- 
son, particularly  that  of  a  woman,  in  con- 
nection with  the  advertisement  of  those  ar- 
ticles, might  justly  be  found  by  a  jury  to 
cast  ridicule  or  obloquy  on  the  person  whose 
picture  was  thus  published.  The  manner 
or  posture  in  which  the  person  is  portrayed 
might  readily  have  a  like  effect.  In  such 
cases  both  a  civil  action  and  a  criminal 
pToi<ecution  could  be  maintained.  But 
there  is  no  alle^tion  in  the  complaint  be- 
fore us  that  this  was  the  tendency  of  the 
publication  complained  of,  and  the  obaenCfl 
of  such  an  all^i;atian  is  fatal  to  the  mainte- 
nance of  the  action,  treating  it  as  one  of  li- 
bel. I'his  case  differs  from  an  action 
brought  for  libelous  words.  In  such  case 
the  alleged  libel  is  stated  in  the  complaint, 
and,  if  the  words  are  libelous  per  ae,  it  is 
unnecessary  to  chaJ^  that  their  eiTect  et- 
poses  the  plaintiff  to  disgrace,  ridicule,  or 
obloquy.  The  taw  attributes  to  then;  that 
result.  But  where  the  libel  is  a  picture, 
which  does  not  appear  in  the  record,  to 
make  it  libelous  there  must  be  a  proper  al- 
legation as  to  Its  character. 

J'Ac  judgment  of  the  Appellate  DivitUm 
and  of  lAe  Spteial  Term  should  be  rec«r»eA, 
and  questions  certified  answered  in  the  neg- 
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ative,  tritliout  coata,  and  with  leave  to  the 
plaintiff  to  serve  an  amended  Mimplaint 
within  twenty  days,  also  without  costs. 

O'Brlm,    Onllen,    and    Werner,    JJ., 

Or>7,  J.,  diasenting: 

Xlie  question  arises  on  the  defendants'  de- 
murrer to  the  BuBiciency  of  the  comulajnt  to 
state  a  cause  of  action.  The  complaint  al- 
leys that,  without  the  knowledge  of  the 
plaintiff,  the  defendants,  ''knowing  that 
thev  bad  no  right  or  authority  so  to  do, 
had  obtained,  made,  printed,  sold,  and  cir- 
culated about  25.000  lithographic  prints, 
photographs,  or  likenesses  of  plaintiff,  for 
the  purpose  of  profit  and  gain  to  them- 
selves;" that  upon  the  paper  upon  which 
the  likenexs  was  printed  are  the  words  above 
the  portrait,  in  large,  plain  letters,  "Flour 
of  the  Family,"  and  below,  in  large  capital 
letters,  "Franklin  Mills  Flour,"  and  in  the 
lowpr  ripht-hand  corner,  in  small  capital 
letters,  are  the  words  "Roeheater  Folding 
Bo.K  iJoiLipany ;'  that  upon  the  same  paper 
sje  the  advertisements  of  the  flour  of  t^ie 
Fi-onklio  WiUs  Company ;  that  these  25,000 
likenesses  of  the  plaintiff,  thus  ornamented, 
have  been  "conspicuously  posted  and  dis- 
played in  stores,  warehouses,  and  saloons 
throughout  the  United  States  and  other 
countries,  and  particularly  in  the  vicinity 
where  the  plaintiff  resides;"  that  the  re- 
Bult  has  been  to  greatly  humiliate  lior,  by 
the  acoffa  and  jeers  of  persons  who  have  rec- 
ognized her  face  upon  these  advertisements, 
and  her  good  name  has  been  attacked,  and 
that  because  of  these  facts  "she  was  ma<!e 
uck,  and  suffered  a  severe  nervou-i  bhork, 
was  Minfined  to  her  bed,  and  was  compelled 
to  employ  a,  physician."  The  plaintiff  fur- 
ther allegeB  that  the  defendants  "are  now 
wronj^ul^  printing,  making,  using,  selling, 
and  circulating  these  lithographs,"  and  that 
by  reason  of  these  facta  she  has  suffered 
damages  in  the  sum  of  $15,000.  The  relief 
demanded  is  that  the  defendants  be  anjoincd 
from  making,  printing,  publishiiii;.  olitniii- 
ing,  or  using  in  ony  manner  any  likeoesa  of 
the  plaintiff  in  any  form  whatever.  The 
facta  contained  within  these  allegations 
must  be  regarded  as  admitted,  under  the  de- 
fendant's demurrer;  as  must  all  other 
facts  which  can  be  implied  by  reasonable 
and  fair  intendment.  Marie  v.  Garrison, 
83  N.  Y.  14.  These  defendants  stand  before 
the  court,  admitting  that  they  haie  made, 

nblisfaed,  and  circulated,  without  the 
owledge  or  the  authority  of  the  plairlilT, 
26,000  lithc^aphic  portraits  of  her,  for  the 
purpose  of  profit  and  gain  to  themselves; 
that  these  portraits  have  been  conspicuously 
posted  in  stores,  warehouses,  and  sajouiia  in 
the  vicinity  of  the  plaintiff's  residence,  and 
throughout  the  United  States,  as  idvertise- 
ments  of  their  goods;  that  the  effect  has 
been  to  humiliate  her,  and  to  render  her  ill ; 
&nd  yet  claiming  that  she  makes  out  no 
cause  of  action.  They  say  that  no  law  on 
the  statute  books  givejt  her  a  right  of  ac- 
tion, and  that  her  right  to  privacy  is  not 
an  actionable  right  at  law  or  in  equity. 
fiB  L.  E.  A. 


Our  conidderation  of  the  question  thus 
presented  bas  not  been  foreclosed  by  the  de- 
cision in  Bchuyler  v.  CurtM.  147  N.  Y.  434, 
31  L.  U.  A.  286,  42  N.  E.  22.  In  that  case 
it  appeared  that  the  defendants  were  in- 
feuding  to  make,  and  to  e^ihibit  nt  the  Co- 
lumbian Fxposition  of  1B93,  a  statue  of 
^fra.  Schuyler,  formerly  Miss  Mary  M, 
Hamilton,  and  conspicuous  in  her  lifetime 
for  her  philanthropic  work,  to  typify 
"Woman  as  the  Philanthropist,"  and,  sa  a 
couipanion  piece,  a  statue  of  Miss  Susan  B. 
Anthony,  to  typifj;  the  "Representative  Ke- 
former.'"  The  plaintiff,  in  behalf  of  him- 
self, as  the  nephew  of  Mrs.  Schuyler,  and  of 
oLher  immediate  relatives,  sought  by  the  ac- 
tion to  restrain  them  from  carrying  out 
their  intentions  as  to  the  statue  of  Mrs. 
Schuyler,  upon  the  grounds,  in  substance, 
that  they  were  proceeding  without  his 
consent  ( whose  relationship  was  conceded 
to  be  sucii  as  to  warrant  such  an  action,  if 
it  were  maintainable  at  all),  or  that  of  the 
other  immediate  members  of  the  family; 
that  their  proceeding  was  disagreeable  to 
bim,  because  it  would  have  been  disagree- 
able and  obno:tious  to  his  aunt,  if  living, 
and  that  it  was  annoying  to  have  Mrs. 
Schuyler's  memory  associated  with  princi- 
ples which  Miss  Susan  B.  Anthony  typified, 
and  of  ^  hich  Mrs.  Schuyler  did  not  approve. 
Hie  right  to  maintain  the  action  was  de- 
nied, and  the  denial  was  expressly  placed 
upon  the  ground  that  he,  as  a  relative,  did 
not  represent  any  right  of  priva^f  which 
^Irs.  Schuyler  possessed  in  her  lifetime,  and 
that,  whatever  her  right- had  been  in  that 
respect,  it  died  with  her.  The  existence  of 
the  individual's  right  to  be  protected 
against  the  invasion  of  his  privacy,  if  not 
actually  alTIrmcd  in  the  opinion,  was.  very 
certainly,  far  from  being  denied.  "It  may 
bo  admitteil."  Judge  Peckham  observed, 
when  delivering  the  opinion  of  the  court, 
"that  courta  have  power,  in  some  cases,  to 
enjoin  the  doing  of  an  act,  where  the  na- 
ture or  character  of  the  act  itself  is  well 
calculated  to  wound  the  sensibilities  of  an 
individual,  and  where  the  doing  of  the  act 
is  wholly  unjustifiable,  and  is,  in  legal  con- 
templation, a.  wrong,  even  though  the  ex- 
istence of  no  property,  as  that  term  is  usu- 
ally used,  is  involved  in  the  subject."  That 
the  individual  has  a  right  to  privacy,  which 
be  can  enforce,  and  which  equity  will  pro- 
tect against  the  invasion  of,  is  a  proposition 
which  is  not  opposed  hy  any  decision  in  this 
court,  and  which,  in  my  opinion,  is  within 
the  field  of  accepted  l^al  principles.  It  la 
within  the  very  case  supposed  by  Judge 
Peckham  in  Bchuyler  v.  Curtis.  In  the 
present  case,  we  may  not  say  that  the  plain- 
tiff's complaint  is  fanciful,  or  that  her  al- 
leged injury  is  purely  a  sentimental  one. 
Her  objection  to  the  defendanta'  acts  is  not 
one  bom  of  caprice ;  nor  is  it  based  upon 
the  defendants'  act  being  merely  "distjiste- 
ful"  to  her.  We  are  bound  to  assume,  and 
1  find  no  difnculty  in-doing  so,  that  the  con- 
spicuous display  of  her  likeness  in  varioujs 
puMic  places  has  so  humiliated  her  b^  the 
notoriety  and  I^  tbe  public  comment*  it  haa 
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proToked  as  to  cause  her  dlatreu  and  suffer- 
ing ill  boilf  and  mind,  and  to  confine  her  to 
tier  bed  with  illnesB. 

Jf  it  were  necewary,  to  be  entitled  to 
equitable  relief,  that  the  plaintifTe  iuffer- 
inga  by  reason  of  the  defendants'  acts 
filiould  be  serious,  and  appreciable  by  a  pe- 
cuniary standard,  clearly,  we  might  well 
BA}',  uijder  the  aJlegations  of  the  complaint, 
that  they  were  of  such  degree  of  gravity. 
However,  I  am  not  of  the  opinion  tnat  the 
gravity  of  the  injury  need  be  such  ag  to  be 
capable  of  being  eEtimated  by  such  a  stand- 
ard. If  the  right  of  privacy  exists,  and  thia 
complaint  makex  out  a  coae  of  its  substan- 
tial violation,  T  think  that  the  award  nf 
equitable  relief  by  way  of  an  injunction  pre- 
venting the  continuance  of  its  invasion  by 
the  defendants  will  not  depend  upon  tbe 
complainants'  ability  to  prove  substantial 
pecuniary  damages ;  and,  if  the  court  finds 
the  defendants'  act  to  be  without  justiGca- 
tion,  and  for  aelSsh  gain  and  purposes,  and 
to  be  of  such  a  character  as  is  reasonably 
calculated  to  wound  the  feelings  and  to  sub- 
ject the  plaintiff  to  tbe  ridicule  or  'to  the 
contempt  of  others,  that  her  right  to  the 
preventive  relief  of  equity  will  follow,  with- 
out considering  Jiow  far  her  sufferings  may 
be  measurable  by  a.  pecuniary  standard. 
"The  right  of  privacy,  or  tbe  right  of  the 
individual  to  oe  let  aJone,  is  a  personal 
right,  which  is  not  without  judicial  recogni- 
tion. It  is  the  complement  of  the  right  to 
the  immunity  of  one's  person.  The  individ- 
ual has  always  been  entitledto  be  protected 
in  the  exclusive  use  and  enjoyment  of  that 
which  is  his  own.  Tbe  common  taw  regard- 
ed his  person  and  property  as  inviolate,  and 
he  baa  the  absolute  right  to  be  let  alone. 
Cooley,  Torts,  p.  29.  Tlie  principle  is  fun- 
damental and  eaaential  in  orgaiiized  society 
that  every  one,  in  exercising  a  personal 
right  and  in  the  use  of  his  property,  shall 
I'espect  the  rights  and  properties  of  others. 
He  must  so  conduct  himself,  in  the  enjoy- 
ment of  the  rights  and  privileges  which  be- 
long to  him  as  a  member  of  society,  as  that 
he  shall  prejudice  no  one  in  the  possession 
and  enjoyment  of  those  which  are  exclusive- 
ly his.  When,  as  here,  there  ia  an  alleged 
invasion  of  some  personal  right  or  privi- 
lege, the  absence  of  exact  precedent  and  the 
fact  that  early  commentators  upon  the  com- 
mon law  have  no  discussion  upon  the  sub- 
ject are  of  no  material  importance  in  award- 
ing equitable  relief.  That  the  exerciiie  of 
the  preventive  power  of  a  court  of  equity 
IB  demanded  in  a  novel  case  is  not  a  fatal 
objection.  Hiagara  FalU  International 
Bridge  Co.  v.  Great  Western  R.  Co.  39 
Barb.  212;  Sherman  v.  Skuae,  100  N.  Y. 
3oli,  59  N.  E.  B90 ;  Hamilton  v,  WhUridge, 
.11  Md.  145,  09  Am.  Dec.  184.  In  the  social 
evolution,  with  the  march  of  the  arts  and 
sciences  and  in  the  resultant  effects  upon 
organized  society,  it  is  quite  intelligible  that 
new  conditions  must  arise  in  personal  rela- 
tions, which  the  rules  of  the  common  law, 
cast  in  the  rigid  mold  of  an  earlier  social 
status,  were  not  designed  to  meet.  It 
would  be  a  reproach  to  equitable  jurispru- 
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of  natural  justice  in  remedying  a  wrong, 
which,  in  the  progress  of  civilization,  has 
heen  made  possible  aa  tbe  result  of  new  so- 
cial or  commercial  conditions.  Sir  Henry 
Maine,  in  his  work  on  Ancient  Law,  has  ob- 
served of  equity  that  it  is  an  agency  "  by 
which  law  is  brought  into  harmony  with  so- 
ciety," and  that  it  is  one  of  the  factora 
which  operate  in  judicial  evolution.  It  suc- 
ceeds legal  fictions,  or  those  judicial  as- 
sumptions through  which  a,  rule  of  law  in 
modified  in  its  operation,  and  it  precedes 
legislation.  See  Maine,  Ancient  mw,  pp. 
22-28.  EquitT  hns  neither  fixed  boundarie* 
nor  logical  subdivisions,  and  its  origin,  both 
in  Home  and  in  Eneland,  was  that  there 
was  a  wrong  for  which  there  was  no  remedy 
at  law.  See  1  Story,  Eq.  Jur.  H  49.  60. 
It  supplements  the  deficiencies  of  the  com- 
mon law  by  applying,  where  otherwise  there 
would  result  a  wrong,  those  principlts  of 
natural  justice  which  arc  analogous  to  set- 
tled principles  of  tbe  common  law.  See  1 
Story,  Eq.  Jur.  f  071,  note.  Lord  Chan- 
cellor Cottenham  observed  in  Wallworih  v. 
Roil,  A  Myl.  k  C.  019:  "I  think  it  the  duty 
of  this  court  [meaning  equity]  to  adapt  its 
practice  and  course  of  proceeding  to  the  ex- 
isting state  of  society,  and  not,  by  too  strict 
an  adherence  to  forms  and  rules,  eatablished 
under  different  circumstances,  to  decline  to 
administer  justice  and  to  enforce  rights  for 
which  therq  is  no  other  remedy.  .  .  . 
If,  therefore,  it  were  necessary  to  go  much 
further  than  it  Is,  in  opposition  to  some 
highly  sanctioned  opinions,  in  order  to  open 
the  door  of  justice  in  this  court  to  those 
nfao  can  not  obtain  it  elsewhere,  I  should 
not  shrink  from  the  responsibility  of  doing 
BO."  As  I  have  suggested,  that  the  exercise 
of  this  peculiar  preventive  power  of  a  court 
of  equi^  is  not  found  in  some  precisely  an- 
alogous case  furnishes  no  valid  objection  at 
all  to  the  assumption  of  jurisdiction  it  the 
particular  circumstances  of  the  case  show 
the  performance,  or  the  threatened  perform- 
ance, of  an  act  by  a  defendant,  which  is 
wrongful,  because  constituting  an  invasion, 
in  some  novel  form,  of  a.  right  to  something 
which  is,  or  should  be  conceded  to  be,  the 
plaintiff'a  and  aa  to  which  tbe  law  provides 
no  adequate  remedy.  It  would  be  a  justifi- 
able exercise  of  power  whether  the  principle 
nf  interference  be  rested  upon  analc^  to 
some  established  common-law  principle,  or 
whether  it  is  one  of  natural  justice.  In  an 
article  in  the  Harvard  Law  Review  of  De- 
cember 15,  1800  [Vol.  4,  p.  193].  which  con- 
tains an  impressive  argument  upon  the  sub- 
ject of  the  "  right  of  privacy,"  it  was  well 
said  by  tbe  authors;  "That  the  individual 
shall  have  full  prottn^tion  in  person  and  in 
property  ia  a  principle  as  old  as  the  com- 
mon law ;  but  it  has  been  found  necessary 
from  time  to  time  to  define  anew  the  exact 
nature  and  extent  of  such  protection. 
.  .  ,  The  right  to  life  haa  come  to  mean 
the  right  to  enjoy  life, — the  right  to  be  let 
alone;  the  right  to  liberty  secures  the  exer- 
cise of  extensive  civil  privilegea;   Uid  the 
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term  'property'  has  grown  to  compriie  every 
fonn  of  posRefwion, — intangible  aa  vr»II  a> 
tangible."  InBtantaneous  pbotographj  in  a 
modem  inveDtion,  and  affords  the  meana  of 
securing  a  portraiture  of  an  individual's 
(ace  and  form  in  invitum  their  owner. 
While,  BO  far  forth  ai  it  merely  doea  that 
although  a  Bjjeeies  of  aggression,  I  concede 
it  to  be  an  irremediable  and  irrepresaiblc 
feature  of  the  sorial  evolution.  But  if  it  i» 
to  be  permitted  that  the  portraiture  may  bt 

fiut  to  commercial  or  other  uses  for  gain  bj 
he  publication  of  prints  therefrom,  then  an 
act  of  invanon  of  the  individual's  privacy 
results,  possibly  more  formidable  and  mon 
oainful  in  its  consequences  than  an  actual 
bodily  assault  might  be.  Security  of  per- 
son is  as  necessary  as  the  security  of  prop- 
erty; and  for  that  complete  personal  secur- 
ity which  will  result  in  the  peaceful  and 
wholesome  enjoyment  of  one's  privileKcs  a' 
a  member  of  society  there  should  be  aRorded 
protection,  not  only  against  the  scandalous 
portraiture  and  display  of  one's  features 
and  person,  but  af^inst  the  disolay  and  use 
thereof  fur  another's  commercial  purposes  or 
gain.  The  proposition  is,  to  me,  an  incon 
eeivable  one  that  these  defendants  may,  un- 
authorizedly,  use  the  likeness  of  this  young 
n-omait  upon  their  advertisement  as  a  meth- 
od of  attracting  widespread  public  atten- 
tion to  their  wares;  and  that  she  must  sub- 
mit to  the  mortifying  notoriety,  without 
right  to  invoke  the  exercise  of  the  prevent- 
ive poiver  of  a  court  of  equity. 

Such  a  view,  aa  it  seems  to  me,  must  have 
t>een  unduly  influenced  by  a  failure  to  lind 

firecedents  in  ajialogoue  cases,  or  some  dec- 
aration  by  the  great  commentators  upon 
the  law  of  a  common-law  principle  which 
would  pr^isely  apply  to  and  govern  the  ac- 
tion, without  taking  into  consideration  that 
in  the  existing  state  of  society  new  coDiti- 
tions  affecting  the  relations  of  persons  de- 
mand the  broader  extension  of  those  legal 
principles  which  underlie  the  immunity  of 
one's  person  from  attack.  I  think  that 
such  a  view  is  unduly  restricted,  too,  by  h 
search  for  eome  property  which  has  tieen 
invaded  by  the  defendants'  acts.  Property 
is  not,  necewtariiy,  the  thing  itself  which  is 
owned;  it  is  the  right  of  the  owner  in  rela- 
tion to  it.  The  right  to  be  protected  in 
one's  possession  of  a  thing  or  in  one's  privi- 
leges, belonging  to  him  as  an  individual,  or 
secured  to  him  as  a  member  of  the  com- 
monwealth, is  property,  and  aa  such  enti- 
tled to  the  protection  of  the  law.  The  pro- 
tective power  of  equity  is  not  exercised  up- 
on the  tangible  thing,  but  upon  the  right  to 
enjoy  it;  and  so  it  ia  called  forth  for  the 
protection  of  the  right  to  that  which  is  one's 
exclusive  possession  as  a  property  right. 
It  seems  to  me  that  the  principle  which  is 
applicable  is  analogous  to  that  upon  which 
courts  of  equity  have  interfered  to  protect 
the  right  of  privacy  in  cases  of  private  writ- 
ings, or  of  other  unpublished  products  of 
the  mind.  The  writer  or  the  lecturer  has 
been  protected  in  hie  right  to  a  lit«rary 
property  in  a  letter  or  a  lecture,  against  its 
unauthorized  publication,  l>ecauae  it  is  prop- 
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?rty,  to  which  the  right  of  privacy  attachea. 
.V'oolaey  v.  Judd,  4  Duer,  3U9;  Oea  y. 
I'ritchard,  2  Swanst.  402 ;  AberTielky  v. 
Hutehinitm,  3  L.  J.  Ch.  209;  FoUom  t. 
Marih,  2  Story,  100,  Fed.  Caa.  No.  4,801. 
(  think  that  this  plaintiff  has  the  same 
[iroperty  in  the  right  to  be  protected  against 
the  use  of  her  face  for  defendants'  commer- 
cial purposes  as  she  would  have  if  they 
A-cre  publishing  her  literary  compositions. 
The  right  would  be  conceded  if  she  had  sat 
for  her  photograph ;  but  if  her  face  or  her 
portraiture  has  a  value,  tJie  value  is  hers 
?xctusively,  until  the  use  be  granted  away 
to  the  public.  Any  other  principle  of  deei- 
lion,  in  my  opinion,  ia  as  repugnant  to  equi- 
ty as  it  is  shocking  to  reason.  Judge  Colt, 
of  the  United  States  court,  in  Cerrliis  v.  £. 
\V.  Walker  Co.  31  L.  R.  A.  Z83,  64  Fed.  280- 
285, — a  case  involving  the  same  question  of 
in  invasion  of  the  ri^t  of  privacy,  with  re- 
spect to  the  publication  of  a  printed  likenesa 
of  Mr.  Corli8s,~-expresaed  the  opinion  that, 
'independently  of  the  question  of  contract, 
I  believe  the  law  to  be  that  a  privato  indi- 
vidual has  a  right  to  be  protected  in  the 
representation  of  bie  portrait  in  any  form; 
that  this  is  a  property,  as  well  as  a  person- 
al, right;  and  that  it  belongs  to  the  same 
class  of  rights  which  forbids  the  reproduc- 
tion of  a  private  manuscript  or  painting,  or 
the  publication  of  privato  letters,  or  of  oral 
lectures  delivered  by  a  teacher  to  his  clsaa, 
or  the  revelation  of  the  contents  of  a  mer- 
chant's books  by  a  clerk."  The  case  itself 
's  not  in  point  in  its  facts,  because  the  com- 
plainant was  the  widow  of  Mr.  Corliss,  and 
thus  it  came  within  the  limitationa  of 
Hcliujflcr  V.  Curtis. 

The  right  to  grant  the  injunction  doea  not 
depend  unoq  the  existence  of  property  which 
one  has  in  some  contractual  form.  It  de- 
pends upon  the  existence  of  property  in  any 
right  which  belongs  to  a  person.  In  Pollard 
V.  PUotagra}}h  Co.  L.  R.  40  Ch.  Div.  345,  it 
was  held  that  the  right  to  grant  an 
injunction  against  selling  copies  of 
plaintitT's  photographs  did  not  depend 
upon  the  existence  of  property;  and 
that  "it  is  quite  clear  that,  inde- 
pendently of  any  question  as  to  the  right 
at  law,  the  court  of  chancery  always  had 
an  original  and  independent  jurisdiction  to 
prevent  what  that  court  considered  and 
treated  as  a  wrong,  whether  arising  from  a 
violation  of  an  unquestionable  right  or  from 
breach  of  contract  or  confidence,  as  was 
pointed  out  by  Lord  Cottonham  in  Prinoe 
Albert  v.  Strange,  I  Macn.  ft  O.  25."  In 
Prince  Albert  v.  Strange,  [2  DeG.  ft  S.  695], 
Lord  Chancellor  Cottenham  sustoined  the 
ince  of  an  injunction  iipon  the  ground 
that  the  right  of  privacy  had  been  invaded 
by  the  publication  and  sale  of  etchings  madn 
by  Prince  Albert  and  Queen  Victoria.  Up- 
on the  original  hearing  Vice  Chancellor 
Knight-Bruce,  in  granting  the  injunction, 
observed  that,  "upon  the  principle  .  .  . 
of  protecting  property,  it  Is  that  the  com- 
mon law,  in  cases  not  aided  nor  prejudiced 
t^  statute,  shelters  the  privacy  and  sedu- 
of  thoughts  and  sentimento  committei) 
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to  writing,  and  desired  by  the  author  to  re- 
maiu  not  generally  known."  It  nould  be, 
in  my  opinion,  aji  extraordinary  view, 
wliich,  while  conceding  the  right  of  a  person 
to  be  protected  against  the  uifoutborized 
circulation  of  an  unpubliabed  lecture,  let- 
ter, drawing,  or  other  ideal  property,  yet 
n-oiild  deny  the  aanie  protection  to  a  person 
vrliose  portrait  was  unanthorizedly  obtained 
and  made  use  of  for  commercial  purposes. 
The  injury  to  the  plaintiff  is  irreparable,  be- 
cause she  cannot  be  wholly  compensated  In 
damages  for  the  varioua  conaequencea  en- 
tailed by  defendants'  acts.  The  only  com- 
plete relief  is  an  injunction  restraining 
their  continuance.  Whether,  as  incidental 
to  that  equitable  relief,  she  should  be  able 
to  recover  only  nominal  damages,  is  not 
material,  for  the  issuance  of  the  injunction 
does  not,  in  such  a  case,  depend  upon  the 
amount  of  the  damages  in  dollars  and  cents. 
A  careful  consideration  of  the  question 
presented  upon  this  appeal  leads  me  to  the 
conclusion  that  the  judgment  appealed  from 
should  be  affirmed. 


Bavtlett  and  Halcbt,  JJ., 


r  with 


Be  ApplicaUon  of  STILLWATER  ft  UE- 
CHAiVICVILLE  STREET  RAILWAY 
COMPANY,  for  Appointment  of  CoDunis- 


(171  N.  y.  688.) 

■Icetrlfl  F>llw«r  contiMiBlMi  »r«  enti- 
tled ta  track  eonneetloBB  with  later- 
•eetlnic  ateam  roada,  where  the  Incorpo- 
ration of  hoCb  claueB  of  roods  la  provided  tor 
br  the  same  ttatate.  the  Tsrlous  proTtalona 
of  which,  Indudlog  those  for  track  conntc- 
tloai.  refer  "to  every  railroad  corporation," 
tb*i«b7  Including  ever;  railroad  Incorporated 
nndec  the  proilslona  ot  the  act. 
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der  of  A  Special  Term  for  Saratoga  County 
directing  the  connection  of  petitioner's 
tracks  with  those  of  the  Boston  &,  Maine 
Bailroad.     Reversed. 

The  facts  are  stated  in  the  opinion. 

ifr.  Oavld  B.  Hill,  with  Mr.  Thamu 
O'OoitMor,  for  appellant: 

The  power  to  compel  the  intersection  and 
eonnecuon  of  two  railroads  is  not  confined 
exclusively  to  eteam  railroads.     The  right 

NOTK. — As  to  right  to  compel  railroad  to 
make  connecCIODs  with  other  road,  see.  In  this 
■eries.  Kentucky  A  I.  Brldga  Co.  T.  Loulsrlllc 
ft  N.  H.  Co.  (C.  C.  D.  Ky.)  3  L.  B.  A.  289;  To 
)edo,  A.  A.  1  K.  U.  R.  Co.  T.  PennsylTanla  Co. 
(C.  C.  N.  D.  Ohio)  IB  L.  R.  A.  39S  )  and-dacob' 
•on  T.  WlsccDBlD,  M.  &  p.  B.  Co.  (Hinn.)-  40 
L.  a  A.  8SB. 
50  L.  B.  A. 
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of  street  railways  to  organize  under  the  act 
of  1850  is  the  most  striking  recognition  of 
the  applicability  of  the  taw  to  every  kind 
of  railroad. 

Re  Washington  aireet  Asylum  <l  P.  R.  Co. 
115  N.  Y.  442.22  N.  E.  356. 

It  has  been  held  in  many  cases  that  the 
provisions  of  §  12  apply  to  the  crossing  or 
intersection  of  st«am  railroads  by  electric 
and  street  railway  companies. 

Port  Richmond  d  P.  P.  Eleotrio  R.  Co.  v. 
Stolen  Island  Rapid  Transit  R.  Co.  71  Hui^ 
179,  24  N.  Y.  Supp.  660;  Buffalo,  B.  &  L.  R. 
Co.  V.  Nete  York,  L.  E.  tt  W.  R.  Go.  72  Hun, 
583,  25  N.  Y.  Supp.  265;  Connolly  v.  »«u> 
York  C.  &  H.  R.  R.  Co.  35  App.  Div.  610, 
55  N.  Y.  Supp.  118;  Geneva  <t  W.  R.  Co.  v. 
yexo  York  0.  d  B.  R.  R.  Co.  BO  Hun,  9,  35 
N.  Y.  Supp.  339;  A-eto  Yorfc,  L.  d  W.  R. 
Co.  V.  Erie  R.  Co.  31  App.  Piv,  378,  52  N.  Y. 
Supp.  318;  Kuna  V.  Brooklyn  Heights  R.  Co. 
25  Miac.  334,  64  N.  Y.  Supp.  137;  Budaon 
V.  Lynn  d  B.  S.  Co.  178  Mas6.  64,  59  N.  E. 
647. 

All  the  essential  attributes  of  a  iteain 
road  ore  posseesed  by  a  atreet  road  within 
the  meaning  of  the  term  "railroad  corpora- 

Central  A'a(.  Bank  v.  Worcester  Horse  S. 
Co.  13  Allen,  106;  SettonvilU,  M.  d  F.  Pass. 
R.  Co.  V.  Philadelphia,  89  Pa.  210;  Pennsyl- 
vania R.  Co.  V.  Pittsburgh,  104  Pa.  622; 
Birmingham  Mineral  R.  Co,  v.  Jaoobt,  92 
Ala.  200,  12  L.  R.  A.  830,  9  So.  320;  Katzen- 
lerger  v.  Latco,  00  Tenn.  235,  13  L.  R.  A. 
185,  16  a.  W.  611 ;  Williams  v.  City  EUclrie 
Street  R.  Co.  41  Fed.  556;  Clinton  v.  Clin- 
ton d  L.  Horse  R.  Co.  37  Iowa,  CI. 

The  right  of  the  appellant's  road  to  con- 
nect with  respondent's  road  cannot  be  de- 
feated npon  the  BTOUDd  of  any  alleged  iaeon- 
venience  to  the  Tatter  road. 

Buffalo,  B.dL.R.  Co.  v.  Vew  York,  L.  E. 
d  W.  R.  Co.  72  Hun,  5S5, 25  N.  Y.  Supp.  265 ; 
Qeneva  &  W.  R.  Co.'v.  New  York  C.  d  E.  R. 
R.  Co.  00  Hun,  10,  35  N.  Y.  Supp.  339;  Peo- 
ple ew  rel.  Kimball  v.  Boston  d  A..  R.  Co. 
70  N.  Y.  569;  Louiemlle  A  N.  R.  Co.  v.  Boid- 
ling  Oreen  R.  Co.  23  Ky.  L.  Rep.  273,  63 
8.  W.  4;  Bcefcman  v.  Brooklyn  d  B.  B.  R. 
Co.  69  Hun,  14,  36  K.  Y.  Supp.  84;  Oallo' 
gher  v.  Keating,  27  Misc.  138,  58  N.  Y. 
Supp.  3S6. 

ifr.  T.  F,  SamlltoB,  for  respondent: 

The  connection  sought,  and  which  is  re- 
quired by  the  order  appealed  from,  is  not 
between     two     contiguous     or     int«rBecting 

Re  Central  R.  Co.  1  Thomp.  ft  C.  419. 

The  roada  of  the  petitioner  and  the  ap- 
pellant are  not  similar  in  charact«i';  nor  is 
tlte  petitioner's  roa,d  a  new  one. 

Section  12  of  the  railroad  law,  under 
whi>;h  this  application  was  made,  doea  not 
justify  the  maintenance  of  thia  proceeding. 

Holmes  V.  Carle;/,  31  N.  Y.  269;  Hudson 
rron  Co.  ».  Alger,  54  N.  Y.  173;  Be  O'A'eil, 
91  N.  y.  516;  People  eat  rel.  Wood  t.  L«- 
cornte,  99  N.  Y.  43,  1  N.  E.  509;  Innes  v. 
PureeU,  2  Tbomp.  ft  C.  538. 

Mr.  X«wla  E,  Okrr  also  for  respondeat- 
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Haleltt,  J.,  delivered  the  opinion  of  the 

This  proceeding  wa^  instituted  hj  the 
Stillwater  &,  Mcchanicville  Street  Railway 
Company  to  obtain  an  order  permitting  it 
to  unite  and  connect  the  tracks  of  its  rail- 
road with  those  of  the  Boston  &  Maine  RaJl- 
road  Compaiij  in  order  to  facilitate  the  free 
interclianging  of  care  between  the  two  roads. 

The  Stillwater  &,  Mechanicville  Street 
Railway  Company  was  organized  under  the 
general  railroad  law  of  this  state,  with  the 
right  to  transport  both  passengers  and 
freight,  and  is  operated  as  an  electric  rail- 
road by  the  trolley  system.  The  Boston  & 
Maine  Railroad  is  a  foreign  corporation,  or- 
ganized under  the  laws  of  Massachusetts, 
and  is  operating  a  steam  railroad.  It  is 
contended  upon  its  behalf  that  the  statute 
does  not  authorize  the  court  to  compel  a 
.connection  of  the  tracks  of  the  two  roads. 
The  question,  therefore,  raised  for  our  re- 
view IS  as  to  the  proper  conetnictioa  of  the 
statute. 

The  railroad  law  of  1800  (chap.  665. 
S  12)  provides  as  follows:  "Every  railroad 
corporation,  whose  road  ia  or  shall  be  inter- 
sected by  any  new  railroad,  shall  unite  with 
the  corporation  owning  such  new  railroad  in 
forming  the  necessary  intersections  and  con- 
nections, and  grant  the  requisite  facilities 
therefor;  and  if  the  two  corporations  can- 
not agree  upon  the  amount  of  compensation 
to  be  nwde  therefor  or  upon  the  line  or  lines, 
grade  or  grades,  points  or  manner  of  such 
intersections  and  connections,  the  same  shall 
be  ascertained  and  determined  by  commis- 
sioners, one  of  whom  must  be  a  practical 
civil  enf^neer  and  surveyor,  to  be  appointed 
by  the  court,  as  is  provided  in  the  condemna- 
tion law;  and  such  commissioners  may  de- 
termine whether  the  crossing  or  crossings 
of  any  railroad  before  constructed  shall  be 
beneath,  at,  or  above  the  existing  grade  of 
such  railroad,  and  upon  the  roule  designated 
upon  the  map  of  the  corporation  seelcing 
the  crossing  or  otherwise.     All  railroad  cor- 

e rations  whose  roads  are  or  shall  hereafter 
so  crossed,  intersected,  or  joined,  shall  re- 
ceive from  each  other  and  forward  to  their 
destination  all  goods,  merchandise,  and  other 
property  intended  for  points  on  their  re- 
spective roads,  with  the  same  despatch  as, 
and  at  a  rate  of  freight,  not  exceeding  the 
local  tariff  rate  charged  for  similar  f^x)ds, 
merchandise,  and  other  property,  received  at 
and  forwarded  from  the  same  point  for  in- 
dividuals and  other  corporations."  It  will 
be  observed  that  this  statute  contains  two 
provisiona,  one  for  the  crossing  of  the  tracks 
of  another  railroad  at,  above,  or  beneath 
grade;  and  the  other  provides  for  the  inter- 
section of  the  tracks  of  such  railroads,  and 
upon  the  making  of  such  connections  the 
roads  shall  receive  from  each  other  and  for- 
ward to  their  destination  all  goods,  mer- 
chandise, and  other  property  intended  for 
points  on  their  respective  lines. 

The  court  below  seems  to  have  been  of  the 
opinion  that  this  statute  had  reference  to 
eteam  railroads,  end  did  not  pertain  to 
F.9  L.  R.  A. 


roads  operated  by  electricity.  In  determin- 
ing this  question  it  becomes  necessary  to  ex- 
amine more  fully  the  railroad  law  for  the 
purpose  of  ascertaining  the  legislative  in- 
tent. By  referring  to  S  2  of  the  act,  we  find 
provisions  for  the  incorporation  of  rail. 
roads,  which  is  to  be  accomplished  by  the 
execution  of  a  certificate  by  fifteen  or  more 
persons  which  shall  contain  the  name  of  the 
corporation,  the  number  of  years  it  is  to 
continue,  and  the  kind  of  road  to  be  built 
or  operated.  The  section  contains  other  pro- 
visions, among  which  is  subdivision  11  {as 
amended  by  Laws  18BZ,  chap.  670),  which 
provides  that,  "if  a  street  surface  railroad, 
the  names  and  description  of  the  streets, 
avenues,  and  highways  in  which  the  road  is 
to  be  constructed."  It  is  thus  apparent 
that  the  articles  of  incorporation  provided 
for  have  reference  to  all  kinds  of  railroads 
for  public  use,  including  steam  railroads, 
street  surface  and  electric  roads.  Again, 
passing  to  S  *,  subdivision  5,  of  the  act,  we 
find  that  every  railroad  corporation,  in  ad- 
dition to  the  power  given  by  the  general 
stock  corporation  law,  shall  have  power  "to 
cross,  intersect,  join,  or  unit*  its  railroad 
with  any  other  railroad  before  constructed, 
at  any  point  on  its  route  and  upon  the 
ground  of  such  other  railroad  corpora- 
tion, with  the  necessary  turnouts,  sidingw, 
switches,  and  other  conveniences  in  further- 
ance of  the  objects  of  its  connection." 

"Sec.  34.  Every  railroad  corporatiwi  shall 
start  and  run  its  cars  for  the  transporta- 
tion of  passengers  and  property  at  regular 
times,  to  be  fixed  by  public  notice,  and  shall 
furnish  sufficient  accommodations  for  the 
transportation  of  all  passengers  and  prop- 
erty which  shall  be  offered  for  transporta- 
tion at  the  place  of  starting,  within  a  rea- 
sonable time  previously  thereto,  and  at  the 
junctions  of  other  railroads,  and  at  the 
usual  stopping  places  established  for  receiv- 
ing and  discharging  way  paiuKngers  and 
freight  for  that  train;  aud  shall  take,  trans- 
port, and  discharge  such  passengers  and 
property  at,  from,  and  to,  such  places,  on  the 
due  payment  of  the  fare  or  freight  legally 
authorized  therefor. 

"Sec.  35.  Every  railroad  corporation 
whose  road,  at  or  near  the  same  place,  con- 
nects with  or  is  intersected  by  two  or  more 
railroads  competing  for  its  business,  shall 
fairly  and  impartisTly  aSord  to  each  oF  such 
connecting  or  intersecting  roads  equal  terms 
of  accommodation,  privileges,  and  facilities 
in  the  transportation  of  cars,  passengers, 
ha^^^ge,  and  freight  over  and  upon  its 
roads,  and  over  and  upon  their  roads,  and 
equal  facilities  in  the  interchange  and  use 
of  passenger,  baggage,  freight ,  and  other 
cars  required  to  accommodate  the  business  ot 
each  road,  and  in  furnishing  passage  tickets 
to  passengers  who  may  desire  to  make  a  con- 
tinuous trip  over  any  part  of  its  roads  and 
either  of  such  connecting  roads.  The  board 
of  railroad  commissioners  may,  upon  appli- 
cation of  the  corporation  owning  or  operat- 
ing either  of  the  connecting  or  intersecting 
roads,  and  upon  fourteen  days'  notice  to  the 
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road,  prescribe 
cure,  in  their  judgment,  the  enjojnient  of 
«qunl  privileges,  acconnnodations,  and  facili- 
ties to  such  connecting  or  interaecting  roads 
as  inaj  be  required  to  accommodate  the  busi- 
ness of  each  rond,  and  the  terms  and  condi- 
tions upon  which  the  same  shall  be  afforded 
to  each  road.  The  decision  of  the  co 
sionera  shall  be  binding  on  the  parti 
two  years,  and  the  supreme  court  shall  have 
power  to  compel  the  performance  thereof  by 
Attachment,  mandamus,  or  otherwise." 

It  will  be  observed,  that  each  of  these  pro- 
viaioDS  of  the  statute,  to  which  reference  has 
been  made,  expressly  refers  to  every  railroad 
corporation,  and  thereby  includes  every 
road  incorporated  under  the  provisions  of  J 
2  of  the  act. 

The  contention  is  now  made  that 

Eel  a  track  connection  with  steam  railroads 
y  electi-ic  or  street  surface  railroads  for 
the  interchangine  of  traffic  would  be 
den  and  a  hardship  to  eteam  railroads  that 
was  Dot  contemplated  when  the  statute  was 
passed;  that  to  permit  connections  with 
steam  railroads  by  the  large  number  of  elec- 
tric railroads  which  have  been  or  are  being, 
constructed,  would  result  in  confusion  to  the 
steam  railroads,  and  make  their  operation 
difficult.  The  learned  appellate  divisio 
pears  to  have  been  impressed  with  thi 
gument.  for  it  states  in  its  opinion  that  the 
proceeding  and  purpose  are  new,  and  obvi- 
ously open  a  field  of  inquiry  of  the  great- 
est importance,  not  alone  to  railroad  corpo- 
rations, but  to  the  general  public,  which  has 
an  interest  in  the  streets  and  highways  of 
towns,  villages,  and  cities  of  the  State;  that, 
if  the  street  surface  railways  are  to  be  rec- 
ognized as  an  integral  part  of  the  great  sys- 
tem of  steam  railroads,  the  purpose  should 
be  made  clear  bv  the  IpgiaUture.  We  readily 
concede  that  the  legislative  intent  should 
clearly  appear,  but   we  are   not  much   im- 

tressed  with  the  contention  that  burden  and 
ardship  will  result  to  the  steam  railroads, 
or  that  confusion  will  follow  in  their  opera- 
tion. The  provisions  of  the  statute  author- 
izing the  courts  to  compel  connections  or  in- 
tersections of  tracts  between  railroads,  to 
our  minds,  was  Intended  to  promote  the  pub- 
lic interests  independent  of  that  of  the  rail- 
road companies.  Travelers  and  the  shippers 
of  merchandise  and  freight  have  the  rignt  to 
make  use  of  all  of  the  facilities  provided  for 
]d  the  aj-ticles  of  incorporation,  and  the  pro- 
visions of  the  statute  pertaining  thereto,  in 
the  conduct  of  their  business.  This,  we 
think,  is  made  clear  by  the  proviaions  of  the 
statute,  which  requires  that  all  railroad  cor- 
porations whose  roads  are,  or  ahalt  be,  inter- 
sected shall  receive  from  each  other  and  for- 
ward to  their  destination  all  goods,  merchan- 
dise, and  other  property  intended  for  points 
on  their  respective  roads,  with  the  same  de- 
spatch and  at  the  rate  of  freight  not  exceed- 
ing the  local  tariff  rate,  etc.  Bearing  this 
purpose  in  mind,  we  paas  to  a  consideration 
of  the  meaning  of  the  law.  As  we  have  seen, 
by  the  statute  authorizing  the  incorporation 
SQ  L.  R.  A. 


of    railroads,    the   legiMature   contemplated 

making  provisions  for  all  kinds  of  railroads, 
street  surface  as  well  as  steam  railroads.  By 
B  4,  subdivision  T,  all  roads  organized  under 
the  provisions  of  the  act  were  empowered  "to 
take  and  convey  persons  and  property  on  its 
railroad  by  the  power  or  force  of  steam,  or 
animals,  or  by  any  mechanical  power."  It 
ia  true  that  the  statute  contains  numerous 
provisions  which  apply  alone  to  steam  rail- 
roads, and  other  provisions  which  apply 
alone  to  electric  or  street  surface  roads;  but 
in  most  of  these  provisions  there  is  speciQc 
reference  to  either  steam  or  street  surface 
roads.  The  great  body  of  the  statute  was 
intended  to  apply  to  all  railroads  incorpo-  - 
rated  under  its  proviaions,  especially  so  far 
as  those  provisions  were  applicable.  The  re- 
vision of^the  railroad  law  of  1S50  is  of  re- 
cent date,  and  after  the  street  surface  rail- 
roads in  our  cities  and  villages  had  become 
very  numerous.  The  legislature,  in  under- 
taking a  revision  of  the  railroad  laws,  at- 
tempted, BO  far  as  possible,  to  establish  a 
complete  system,  under  which  all  kinds  of 
railroads  could  be  operated,  and  the  public 
intereat  subserved.  In  construing  these  stat- 
utes, it  does  not  become  us  to  shut  our  eyes 
to  the  purposes  sought  to  be  accomplished, 
or  the  discoveries  that  have  been  made,  and 
the  improvements  accomplished,  in  the  trans- 
portations of  the  country  in  recent  years. 
The  great  steam  roads  have  extended  across 
the  continent  from  Ovcnn  to  ocean,  and  from 
the  far  north  down  to  the  tropics.  These 
roads  have  become  great  arteries,  over  which 


sidered  profitable  or  practical  for  steam 
roads  to  be  constructed  to  every  village, 
hamlet,  or  productive  district  in  the  country. 
Ill  is,  however,  is  rapidly  being  accomplished 
by  the  numerous  electric  roads  that  are  in 
process  of  construction,  or  are  contemplated. 
By  their  means  the  farmer,  the  mill  owner, 
and  the  merchandise  vender  in  distant  places 
may  be  able  to  reach  the  steam  railroads, 
and  through  them  the  great  markets  of  our 
cities,  with  their  merchandise  and  products; 
and  in  this  way  one  road  may  become  a 
feeder  and  distributer  of  the  other. 

If  one  electric  road  were  seeking  a  connec- 
tion with  another  road  operated  by  the  same 
power,  it  would  hardly  be  claimed  that  the 
provisions  of  S  12  did  not  apply.  It  is  prac- 
tically conceded  that  electric  roads  may  be 
united  with  other  roads  of  the  same  char- 
acter, and  operated  by  the  same  power.  But 
the  statute  has  not  limited  the  courts  to  the 
requiring  of  intersections  and  connections 
between  roads  of  the  same  character.  Very 
likely,  electric  roads  tendering  cars  to  steam 
roads  for  transportation  should  only  offer 
those  properly  equipped  with  brakes  and 
couplers,  so  that  they  may  be  taken  and 
transported  readily  and  safely.  It  may  be 
that  additional  regulations  will  become  nec- 
essary in  order  that  equal  privileges,  accom- 
modations, and  facilities  may  be  afforded  in 
connecting  and  intersecting  roads,  but  all 
this  may  ba  controlled  by  tne  board  of  rail- 
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rood  commiMloners,  who,  under  tiie  prori- 
siona  ot  I  35,  to  which  we  have  nferred,  is 
given  full  authority  in  the  premiseE.  It  !■ 
said  that  the  righta  of  the  public  in  the 
streets  and  hiriivayi  of  out  cities,  toirns, 
and  Tillages  should  be  protected,  and  that 
cars  loaded  with  merchandise  and  freight 
should  not  he  permitted  to  be  run  over  street 
surfaoe  railroads.  It  maj  be  that  additional 
rpgulati<»is  should  be  provided,  either  by 
statute  or  by  ordinance,  limiting  the  time 
in  which  cars  of  this  character  should  be 
permitted  to  run  over  street  surface  rail- 
roads, especially  in  cities  and  large  villages; 
but  that  the  power  exists  to  run  such  cars 
'  is  no  longer  an  open  question  in  this  court. 
This  question  was  elaborately  considered  in 
the  case  of  De  Qrauw  v.  Long  Iiland  Elecirit) 
R.  Co.  43  App.  Div.  502,  60  N.  Y.  Supp.  183, 
which  case  was  afllnned  in  this  court  on  the 
opinion  below.  103  N.  Y.  607,  57  N.  E.  1108. 
Again,  bearing  in  mind  the  legislative  pur- 
pose, its  intent  to  our  minds  a.ppearv  reason- 
ably dear  by  the  provision,  "to  ctobb,  in- 
tersect, join,  or  unite  its  railroad  with  any 
other  railroad."  The  word  "cross"  is  used 
in  connection  with  the  word  "connect,"  and 
the  legislature  could  hardly  have  intended 
that  one  word  should  mean  one  kind  of  a 
railroad,  and  the  other  another  kind.  One 
of  the  most  important  rights  which  tho  leg- 


iilature  undertook  to  provide  for  and  to  pro- 
tect was  that  of  the  right  of  one  railroad  to 
cross  the  tracks  of  another  which  had  pre- 
viously been  constructed.  Were  it  not  for 
this,  one  road  running  north  and  south 
tbrougfa  the  state  could  absolutely  prevent 
the  constructing  of  another  extending  east 
and  west.  The  legislature  was  careful  to 
make  ample  provisi'>ns  for  crossings  in  the 
same  snjtion  in  which  intersections  were 
provided  for,  and  these  provisions  with  ref- 
erence to  crossings  have  been  held  to  apply 
to  electric  and  street  surface  roads  crossing 
steam  roads,  or  to  steam  roads  crossing  elec- 
tric or  street  surface  roads.  Buffalo,  B.  if 
L.  R.  Co.  V.  Neto  Tork,  L.  E.  &  W.  R.  Co.  72 
Hun,  583.  25  N.  Y.  Supp.  205;  Fort  Rich- 
mond i  /*.  P.  Electric  R,  Co.  v.  Staten  Is- 
land Rapid  Tranait  R.  Co.  71  Hun,  179,  34 
N.  Y.  Supp.  508,  Affirmed  in  Hi  N.  Y.  445, 
39  K.  S.  302.  It  appears  to  us  that  the  leg- 
islature baa  clearly  empowered  the  court  to 
order  connections  such  a«  is  sought  by  the 
petitioner  in  these  proceedings. 

The  order  of  the  Appellate  Division  thoiM 
therefore  be  revtried,  and  that  of  the  special 
term  affirmed,  with  costs. 
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recover  the  amount  alleged  to  be  due  on  cer- 
tain policies  of  fire  insursnce.     Reverted. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Uray,  Circuit  Judge,  and 
Bradford  and  UoPherson,  District  Judges. 

Jfcan-s.  Eneat  Ii.  Tnstla  and  W^tar 
O.  Rodmaa,  for  plaintiffs  in  error: 

If  mechanics  are  employed  in  building,  al- 
tering, or  repairing  the  premises  for 


Frank  J.  HEARNE. 

(117  Fed.  280.) 

1.  A  provlsloa  of  rnn  InavrsBee  poller 
rcaderlas  it  T*ia  IT.  irlrhODt  coDseot  of 
the  Insurer,  mecbanlc*  are  emplored  in  bulM- 
Ing,  altering,  or  repairing  the  premises  for 
mora  than  fifteen  da;H  at  anj  one  time.  Is 
operative  regardless  of  tha  rBasonableaesa  of 
tbe  repaira 

S.  RnblilaK  and  poIlahlBK  woodworlc, 
repstrlns  walls  and  ceilings,  repairing  and 
rebumlshlng  plumbing  and  gas  Bttlnga.  and 
repairing  the  gutters  and  spouts  are  wltbln 
the  provIsIoDB  of  a  lire  Insannce  policy  mak- 
ing tt  Told  In  case  mechanics  are  engaged  In 
repairing  the  building  for  more  than  fifteen 
imjm  at  any  one  time. 

<Joly  11,  1902.) 

WRITS  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Western  Dis- 
trict of  Pennsylvania  to  review  judgments 
in  favor  of  plaintitT  in  actions  brought  to 


Id  an  Insurance  policy  rendering  the  policy  void 
If  mechanics  be  cmiiloyed  [a  the  building,  alter- 
ing or  repairing  It.  far  more  tban  flfteen  iaja 
at  a  time,  see  Smith  r.  Qerman  Ina  Co.  (Ilkb.) 

SO  L.  B.  A.  see. 

SO  L.  R.  A. 


than  fifteen  days  at  any  one  time,  and 
agreement  or  consent  is  not  indorsed  on  the 
policy,  permitting  said  work,  ths  contract  of 
insurance  is  void. 

Ncicport  Improvement  Co.  v.  Home  Ins. 
Co.  163  N.  Y.  237,  57  N.  E.  475;  ifacfc  t. 
Rochester  German  Ina.  Co.  ItO  N.  Y.  500,  IS 
N.  E.  343;  Imperial  F.  Ins.  Co.  v.  Coo»  Cotia- 
ty,  161  U.  S.  452,  38  L.  ed.  231,  14  Sup.  CL 
Rep.  379;  Ferrse  v.  Onrford  F.  d  L.  Ins.  Jn- 
nuityd  T.  Co,  07  Pa.  373,  5  Am.  Rep.  43S; 
Birmingham  F.  Ins.  Co.  v.  Kroegher,  S3  Pa. 
64,  24  Am.  Rep.  147;  Girard  F.  A  U.  Ina. 
Co.  V.  Hebard,  95  Pa.  45;  Heron  v.  Phania 
Mut.  F.  fw.  Co.  180  Pa.  257,  38  L.  R.  A, 
617,  36  Atl.  740;  Bemts  v.  Barbororeek  Mut, 
F.  Ina.  Co.  200  Pa.  340,  49  Atl.  789. 

Mr,  George  B.  QorAnm  also  for  plain- 
tiffs in  error. 

Jfr.  WlUis  F.  MoCook  for  defendant  ia 
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disposed  of  togetber.  The  evidence  upon 
wbich  tbe  queBtion  B.TiHe«  wom  not  disputed, 
and  maj  be  aummarized  as  folIowH: 

In  December,  1900,  Frank  J.  Heartie,  the 
plaintiff  below,  bought  a  large  and  bandsome 
Tesidence  in  the  city  of  Pittsburgh.  At  tha 
time  bo  was  living  in  a  hot«I  in  that  city, 
and  before  be  moved  into  the  house  that  be 
bad  purchaaed,  be  desired  to  put  it  in  thor- 
ough order,  and  to  make  Bome  minor  im- 
provements therein.  No  atructural  change 
was  cDotemplated,  and  none  was  made.  A 
firm  of  contractors  undertook  to  do  whatever 
Mr.  Heame  directed,  and  upon  February  4, 
ISOl,  the  noi^  was  begun.     The  kind  and 

Suantity  of  labor  and  material  that  was 
one  and  used  do  not  seem  to  have  been 
questioned  at  the  trial.  The  total  amount 
of  the  various  bills  waa  |Z,712,04,  and  in 
this  sum  is  included  payment  for  three  bun' 
dred  and  fifty-one  days  of  labor.  Tbe  fol- 
lowing quotation  from  the  brief  of  counsel 
lor  t&  plaintiffs  in  error  is  no  doubt  sub- 
■tantially  correct,  and  will  indicate  the  kind 
and   amount  of  work  and  material:     "The 

Siasterera'  bill  for  materiel  and  one  bun- 
red  and  siity-four  days'  labor  amounted 
to  $790;  the  carpenters'  bill  for  material 
and  eighty- five  days'  labor  amounted  to 
M74.79;  tbe  plumbing  bill  for  material  and 
twenty.one  and  a  half  days'  labor  amounted 
to  $276.23 ;  the  electricians'  bill  for  material 
and  eigfat  days'  labor  amount«d  to  S46.4B; 
the  tinners'  bill  for  material  and  three  days' 
labor  amounted  to  $37.30;  the  steam  fitters' 
bill  for  material  and  ten  days'  labor 
amounted  to  $9S.G7;  the  bricklayers'' bill  for 
one  day's  labor  amounted  to  fO.GS;  the  tile 
man's  bill  for  material  and  ten  days'  labor 
amounted  to  $0G.50;  the  weather-strip  man's 
Ilill  for  material  and  seventeen  and  a  half 
days'  labor  amounted  to  $225, — and,  in  ad- 
dition to  this,  there  were  about  thirty  days' 
wages  of  calciminers,  and  five  painters  for 
a  part  of  a  day,  which  went  into  the  dec- 
orators' hill  of  $fiOO  for  materials  and  labor 
up  to  the  time  of  the  fire." 

li^rly  in  the  morning  of  February  SSth,  a 
fire  broke  out,  and  destroyed  the  house.  It 
was  insured  for  $60,000  in  the  companies 
that  are  now  plaintiffs  in  error,  and  suits 
were  brought  upon  the  policies  to  recover  for 
a  total  loss.  Each  policy  contains  the  fol- 
lowing provision:  "This  entire  policy,  un- 
less otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
...  if  mechanics  be  employed  in  build- 
ing, altering,  or  repairing  tbe  within  de- 
scribed premises  for  more  than  fifteen  days 
at  any  one  time." 

No  such  agreement  was  otherwise  made 
or  waived,  and  the  company  defended  under 
this  provision,  and,  among  otlieT  requests, 
asked  the  court  to  charge  the  jury  as  fol- 
lows; 

"(1)  Under  all  the  evidence  and  the 
pleadings,  the  verdict  should  be  for  the  de- 
fendant. 

"(2)  The  policy  sued  on  in  this  case 
provides  iliat  if  mechanics  be  employed 
in  building,  alterii^,  or  repairing  the  in- 
fiS  L.  R.  A. 


sured  premises  for  more  than  fifteen  days 
at  any  one  time,  the  policy  shall  be  void,  un- 
less otherwise  provided  by  agreement  in- 
dorsed or  added  to  the  policy.  As  it  is  the 
undisputed  evidence  in  this  case  that  there 
was  no  such  asreement  indorsed  on  the  pol- 
icy, and  as  it  is  further  tbe  undisputed  evi- 
dence that  mechanics  were  employed  in  al- 
tering or  repairing  the  insured  premises  for 
flftet-   -■ "   ---  '-" *  ---' 


!  than  nfteen  days  a 


e  time,  at  and 


"(0)  If  the  jury  find  from  the  evidence 
that  mechanics  were  employed  in  altering  or 
repairing  the  insured  premises  for  more 
than  fifteen  successive  working  days  at  any 
time  between  the  date  of  the  policy  and  the 
dat«  of  the  fire,  there  being  no  such  agree- 
ment indorsed  on  or  add^  to  the  policy, 
their  verdict  shall  be  in  favor  of  the  defend- 

Tbe  court  refused  these  points,  referring 
the  jury  to  certain  instructions  cants ineu 
in  the  general  charge.  The  portion  of  the 
charge  referred  to  by  the  learned  trial  judge 
is  as  follows : 

"I  am  asked  to  charge  vou,  as  matter  of 
law,  that  the  work  done  by  the  mechanics 
and  other  persons  employed  in  this  building 
smounted  to  such  altering  or  repairing  of 
the  building  as  violated  the  condition  of  the 
contract,  and  prevents  recovery  by  the  plain- 
tiff. I  decline  so  to  instruct  you  under  tbe 
evidence  in  the  case.  That  evidence  I  sub- 
mit to  you,  with  the  following  instructions: 

"The  particular  clause  here  relied  on  is 
not  to  be  construed  as  preventing  the  owner 
of  the  premises  insured  from  renovating  tha 
usual  and  ordinary  effects  of  use  and  weir, 
and  if  tbe  renovation  is  such  as  is  customary 
and  proper  in  a  house  of  the  kind  and  qual- 
ity insured  to  preserve  it,  and  keep  it  in  fit 
condition  for  use,  such  work  is  not  prohib- 
ited by  the  policy;  in  other  words,  the  clause 
in  question  cannot  be  supposed  to  be  in- 
tended to  interdict  the  insured  from  the 
maintenance  of  his  dwelling  house  in  the 
condition  in  which  it  was  when  the  polic? 
was  issued,  and  the  preservation  of  it  in 
such  condition. 

"If,  then,  what  was  done  in  the  plaintiff'a 
dwelling  house  did  not  involve  any  building 
or  rebuilding,  or  any  alteration  of  any  part 
of  the  structure  or  body  of  the  house,  and 
did  not  go  beyond  what  was  incidental  to 
tbe  ordinary  repairing  necessary  for  its 
preaervation,  there  was  no  violation  of  that 
condition  of  the  policy  relied  upon  as  avoid- 
ing it.  It  will  be  for  you  to  determine  from 
the  evidence  whether  what  was  done  in  this 
instance  went  beyond  such  ordinary  repairs 
for  the  preservation  of  the  premises.  '  If 
you  find  from  the  evidence  that  what  was 
done  did  go  beyond  what  I  have  just  indi- 
cated, that  would  be  a  breach  of  the  condi- 
tion of  the  policy,  and  there  can  be  no  re- 
covery. But  if  what  was  done  did  not  go 
beyond  what  was  required  for  the  ordinary 
repair  and  preservation  of  the  house,  the 
plaintilT  may  recover.  Tbe  question  of  fact, 
as  to  the  character  and  extent  of  the  woric, 
is  for  the  jury,  under  all  the  evidene*." 
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The  refusal  of  the  points  and  these  in- 
■truetiona  are  complnined  of  by  proper  aa- 
aignments  o(  error,  and  present  the  question 
that  ia  now  to  be  considered. 

The  foregoing  portion  ot  the  charge  of  the 
learned  judge  would  no  doubt  have  lieen  cor- 
rect in  a  autt  brought  upon  an  earlier  form 
of  the  fire  policj,  which  contained  the  un- 
qualified provision  that  the  contract  should 
be  void  if  ineehanics  were  employed  about 
the  hou.e  in  making  alterations  or  repaJTS. 
When  this  piovision  made  its  appearance  in 

Eolicies  ot  fire  insurance,  and  suits  were 
rought  that  required  the  courts  to  deter- 
mine the  scope  of  thia  language,  aerlous  ob- 
jections were  urged  against  construing  it 
without  qualiAcation,  and  it  was  generally 
— perhaps  everywhere — held  that  a  reason- 
ahle  construction  must  he  put  upon  the 
clause, — a  construction  that  would  not  he 
repugnant  to  the  nature  and  purpose  of  the 
contract,  or  inconsistent  with  the  proper 
protection  that  the  policy  was  intended  to 
afford.  In  one  of  the  early  cases  upon  this 
subject  {James  v.  Lycoming  Ins.  Co,  i  ClitT. 
272,  Fed.  Cas.  No.  7,182),  Mr.  Justice  CTif- 
ford,  in  the  course  of  an  elaborate  discus- 
sion, stated  the  reason  for  such  a.  construc- 
tion in  the  following  language:  "Small  re- 
pairs, such  aa  taking  out  a  broken  slate  and 
putting  in  a  new  one,  or  replacing  a,  broken 
pajte  of  glass,  or  stopping  a,  leak  in  a  chan- 
delier or  other  gas  fixture,  or  mending  % 
leaky  cistern,  or  repairing  a  defective  chim- 
ney, stovepipe,  or  furnace,  it  is  properly  con- 
ceded, may  be  made;  but  the  effect  of  that 
concession  ia  to  admit  that  the  condition  in 
question  is  subject  to  a  reasonable  construc- 
tion, not  repugnant  to  the  nature  and  pur- 
pose of  the  contract,  nor  inconsistent  with 
the  due  and  customary  use  and  enjoyment 
of  the  property.  Necessary  repairs  of  the 
house,  whether  small  or  great,  could  not  be 
made  by  the  working  of  mechanics  in  the 
premises  without  avoiding'  the  policy  if  it  be 
held  that  the  condition  under  conai deration 
applies  in  such  cases,  as  the  language  of  the 
condition,  if  taken  literally,  would  forbid 
everything  of  the  kind;  but  we  are  of  the 
opinion  that  the  condition,  if  construed  to 
exclude  all  right  of  making  such  repairs, 
would  be  void,  as  repugnant  to  the  nature 
and  purpose  of  the  contract  as  expressed 
both  in  the  written  and  printed  words  of 
the  policy.  Stipulations  of  the  kind,  how- 
ever, in  a  policy  of  insurance,  may  be  held 
valid,  if,  by  a  reasonable  construction,  the 
objection  to  the  literal  operation  of  the  in- 
strument may  be  avoided,  even  though,  if 
taken  literally,  tliey  would  be  invalid.  Au- 
thorities to  support  that  proposition  do  not 
appear  to  be  necessary,  oa  the  rule  is  we!l 
established  that  courts  of  justice,  in  the  con- 
struction of  all  written  instruments,  will 
seek  to  uphold  the  instrument,  if  it  can  he 
done  by  a  reasonable  construction.  Barper 
V.  Albany  Mut.  ins.  Go.  17  N.  Y.  108. 

"Apply  that  rule  to  the  present  case,  and 
it  follows,  in  the  opinion  of  the  court,  that 
the  condition  in  question  doea  not  prohibit 
the  inaured  from  remedying  defects  in  the 
premises  or  mochiiMiy  insured  whioh  txoee 
60  L.  R.A. 


Bubsequently  to   the   granting  of  the   policy 
'"'thout  his  fault,  or  which  were  wholly  un- 

lown  to  him  at  that  time,  provided  such 
defects  were  of  a  character  to  endanger  tHe 
anfety  of  the  property  insured,  or  to  render 
the  same  untenantable  and  unsafe,  and  un- 
lit to  be  occupied  for  the  purposes  and  uses 
described  in  the  policy,  unless  it  appears 
that  the  repairs  made  were  unreasonable, 
and  increased  the  risk,  or  that  the  fire  was 
in  some  respect  attributable  to  the  repairs, 
or  to  the  work  done  in  makingthe  repairs." 

Other  courts  took  the  same  view,  and,  so 
far  as  we  are  advised,  this  construction  pre- 
vailed with  little  or  no  dissent.  The  follow- 
ing statement  concerning  the  reason  for  in- 
serting the  provision  in  the  policy,  and  for 
the  restriction  placed  upon  it  by  the  courts, 
from  May,  Ina.  4th  ed.  j  240,  is  amply  sup- 
ported by  the  cases  quoted  in  the  note : 

"  Working  of  CarpentcrsT— Repairs,  Upon 
the  same  general  principles,  when,  from  the 
character  of  the  building  insured,  and  the  - 
use  made  of  it,  it  is  necessary  to  have  work- 
men constantly  engaged  in  repairing,  in  or- 
der to  keep  it  in  proper  condition  for  the 
business  done  therein,  the  employment  of  . 
such  workmen  is  not  a  breach  of  the  condi- 
tion that  'working  of  carpenters,'  etc,  alter- 
ing or  repairing,  will  vitiate  the  policy. 
Such  condition  has  for  its  object  to  prohibit 
such  hazardous  use  as  is  generally  denom- 
inated a  'builder's  risk,'  which  arises  from 
placing  the  building  in  the  possession  or 
under  the  control  of  workmen  for  alteration 
or  repairs,  but  does  not  refer  to  such  indis- 
pensable repairs  aa  arc  necessary  to  the 
proper  conduct  of  the  business  to  which  the 
building  is  appropriated," 

It  will  be  observed  that  the  learned  trial 
judge  construed  the  clause  contained  in  the 
policies  now  being  considered  as  it  it  were 
identical  with  the  clause  construed  by  the 
foregoing  cases  and  it  is  this  construction 
that  is  complained  of  aa  error.  After  care- 
ful examination,  it  aeema  to  ua  that  the 
complaint  is  well  founded.  In  our  opinion, 
the  clause  now  before  the  court  differs  ma- 
terially from  the  clause  construed  in  the 
cases  by  which  the  charge  of  the  trial  jud^ 
was  evidently  directed,  and  requires  a  dif- 
ferent construction  to  be  placed  upon  it. 
The  qualification  imposed  upon  the  earlier 
provision  by  Mr.  Justice  Clifford  and  by 
otJier  judges  resulted  in  this  situation: 
Since  reasonable  repair  was  to  be  permitted, 
— such  repair  aa  was  necessary  properly  to 
preserve  the  building  in  such  condition  as 
the  policy  found  it,  or  to  allow  it  to  be  u.ied 
and  enjoyed  in  a  due  and  customary  man- 
ner,— it  was  clear  that  in  nearly  every  in- 
stance the  question  must  be  submitted  to  a, 
jury  whether  what  had  been  done  to  the 
building  was  reasonably  necessary  for 
the  purposes  mentioned,  or  w'.ietlier  it 
had  exceeded  that  limit.  As  an  in- 
evitable consequence,  disputes  continually 
arose,  and  it  became  plain  that  the 
provision  forbidding  all  repairs,  thus 
construed  to  mean  only  repairs  unrea- 
sonable in  extent,  was  of  little  value  in  pre- 
venting  controversies  upon   this   brMicb  of 
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tlw  eontruit.  Accordin^j,  Uie  clause  now 
under  considemtion  was  aubatituted,  with 
the  evident  purpose  of  getting  rid  of  a  fiuit- 
ful  source  of  friction  and  litigation.  la  ef- 
fect, the  couipajiies  said  to  the  insured:  In 
order  that  there  may  be  no  room  for  ques- 
tion in  the  future  concerning  the  character 
and  extent  of  the  work  Uiat  mt,y  be  done 
upon  the  insured  premiseB  we  agree  that  you 
tnaf  do  whatever  jou  please  to  the  building, 
whether  the  change  would  be  accurately  de- 
scribed as  building,  or  aa  altering,  or  aa  re- 
pairing, without  asking  our  consent,  and 
without  being  obliged  to  consider  whether 
or  not  the  risk  fa  thereby  increased;  and 
you  may  do  this  tor  fifteen  days.  But  if  the 
work  you  do  is  so  extensive  that  it  requires 
more  than  fifteen  days  to  finish  it,  then  we 
require  you  to  give  us  notice,  in  order  that 
we  may  take  such  steps  as  we  may  then  see 
flt.  We  ^all  then  have  knowledge  of  what 
you  are  doing,  and  we  can  decide  wiiether 
it  may  go  on,  or  whether  it  is  so  dangerous 
as  to  require  us  to  cancel  the  policy  alto- 
gether, or  to  demand  that  the  increase  of 
hazard  ihall  be  c(Hupensated  by  en  increase 
of  premium. 

This  we  think,  is  the  true  meaning  of  the 
clause  in  question.  It  substitutes  the  much 
more  certainly  applied  test  of  time  for  the 
test  of  reasonableness,  and  is  a  change  in  the 
contract  that  seems  to  us  to  be  commend- 
able, and  worthy  of  support.  There  can 
rarely  be  room  for  a  serious  dispute  con- 
cerning the  length  of  time  employed  in  do- 
ing a  given  work,  while  it  is  every  day's 
experience  and  oWrvation  that  there  are 
frequently  at  least  two  conflicting  standards 
of  reasonableness.  It  seems  to  us,  there- 
fore, that  the  learned  Judge  fell  into  error 
in  supposing  that  tbc  policies  in  question  re- 
quired him  to  ask  the  jury  to  determine 
whether  the  work  done  by  the  defendant  in 
error  was  merely  such  work  as  was  necea- 
•ary  for  the  ordinary  repair  and  preserva- 
tion of  the  property,  or  whether  it  exceeded 
this  limit.  To  our  minds,  the  meaning  of 
the  provision  already  quoted  is  plain  and 
dear,  as  we  have  endeavored  to  explain ;  and 
it  only  remains  to  add  that  the  work  done 
by  the  mechanics  employed  for  Mr.  Hear  ie 
was  certainly  "repairing,"  even  if  it  were 
neither  "building"  nor  "altering."  The 
scope  of  the  la,iit  two  words  need  not  now  be 
determined.  The  character  nnd  extent  of 
the  changes  are  thus  described  in  the  brief 
of  the  counsel  for  the  defendant  in  error, 
who  may  be  trusted  not  to  exag^'rate  the 
description;  "N'ot  a  brick,  a  stone,  or  a 
timber  was  added  to  or  taken  from  the  build- 
ing. Neither  the  root,  walls,  floors,  parti- 
tions, or  foundations  were  altered  in  any 
manner  or  added  to.  Nothing  of  the  atruc- 
ture  or  frame  of  the  building  wna  disturbed, 
excepting  that  a  small  end  of  a  board  in  one 
floor,  provided  for  that  purpose,  was  lifted 
by  a.  plumber,  to  examine  a  pipe  beneath  it. 
llie  principal  work  done  by  the  insured  waa 
S9L.B.  A. 


work  throughout,  preparatory  to  renewing 
or  freshening  the  finish.  Cracks  had  ap- 
peared in  a  number  of  the  walls  and  ceilings. 
which  required  to  be  filled  up  or  cut  out,  and 
a  ceiling  was  so  badly  cracKcd  that  it  vms 
deemed  inadvisable  to  attempt  to  repair  it, 
and  it  was  replaced.  This,  of  course,  re- 
quired the  redeeoration  of  those  walls  and 
ceilings,  which  work:  waa  contemplated,  and 
the  decorators  had  oome  to  work  with  their 
materials,  but  had  not  commenced  their 
work  beyond  some  calcimining  in  the  serv- 
ants' quarter  on  the  third  floor.  A  bowl  in 
one  of  the  bathrooms  was  cracked,  and  re- 
placed by  a  new  one,  and  the  exposed  parts 
of  the  plumbing  were  being  rebumiahed  and 
ronickeled,  so  as  to  freshen  it,  but  no  change 
was  made  in  the  plumbing  system.  The 
electric  and  gas  chandeliers  were  tested,  in- 
sitlation  renewed  where  required,  and  the 
chandeliers  were  pebumished,  but  no  change 
waa  made  in  the  electric  wiring  of  the  house, 
except  to  change  the  position  of  two  small 
electric  light  brackets  on  the  wall.  The 
only  alteration  or  addition  made  to  the  en- 
tire building  was  so  insignificant  as  to  he 
immaterial,  namely,  a  amall  chair  board, 
about  8  inches  high,  waa  put  in  the  servants' 
rooms,  the  board  being  made  and  shaped  out- 
side of  the  building,  and  waa  aimply  put  in 
its  place  in  the  room.  A  tinner  examined 
the  gutters  and  spouting  of  the  building, 
and  found  leaks  in  some  of  the  spouting, 
which  was  renewed  with  new  spouting." 

The  charge  of  the  court  also  contains  an 
excellent  summary  of  the  changes,  but  it 
need  not  be  quoted.  It  seems  to  us  impos- 
sible to  say  that  "repairing"  does  not  ac- 
curately describe  work  of  this  character  and 
extent,  and,  indeed,  we  do  not  understand 
the  learned  trial  judRe  to  differ  from  us 
upon  this  point.  He  also  held  that  this  was 
"  repairing,"  but  believed  it  might  be  of 
such  a  character  as  to  be  permitted  by  the 
policy,  even  after  the  expiration  of  fifteen 

The  clause  under  consideration  is  of  com- 
paratively recent  date,  and  only  a.  few  cases 
have  been  found  in  which  it  has  been  exam- 
ined by  the  courts  of  Inst  resort.  Kone  of 
them  decides  the  precise  point  raised  by  this 
writ  of  error,  although  we  think  that  the 
reasoniny  of  Xeicport  Improvement  Go.  v. 
Home  Ins.  Co.  163  N.  Y.  237,  57  N.  E.  475, 
justifies  us  in  citing  that  case  as  affording 
support  to  the  conclusion  we  have  reached. 

The  other  question  raised  by  the  record 
need  not  be  considered.  For  the  reasons 
given,  we  think  the  undisputed  evidence 
would  have  justified  the  Circuit  Court  in  at- 
firming  the  first  point  of  the  defendants  bo- 
low,  by  which  binding  instructions  in  their 
favor  were  aaked,  and  it  ia  therefore  ordered 
that  the  fudifment  in  each  of  theaa  oaaei  b« 
Tweraci,  without  a  n«w  venira. 
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CbulM  B.  MAGU1RE  «t  al.,  Plff*.  in  Brr^ 

Michael  SHEEHAN. 

(117  Fed.  819.) 

Oaa  CBBBOt  eaeiipe  lla.lillltT  tm  but 
p<irt  of  (he  loH  cuiiBed  by  Injnrlei 
a«Kliventlr  iialllcl«d  b7  him  on  Bnother, 
for  tbe  reaioQ  that,  beeanu  of  tbe  condltlQi 
I  of  tbe  Injured  pt^rsoD,  produced  br  bla  voEqd 
tar;  a>e  of  alcohol,  the  ■hock  of  the  iDjnn 
brought  OD  dellrEum  tremena,  vhlcb 
hli  recoverr. 


(jDlr  39,  1003.) 

ERROR  to  the  arcuft  Court  of  t^e  United 
States  for  the  District  ot  Rhode  laland 
to  rcTiev  a  judgment  in  favor  of  piaintiS  in 
an  action  brought  to  TecoveT  .damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendants'  negligence.     Affirmed. 

The  facta  are  stilted  in  the  opinion. 

Anpied  before  Colt  and  Pvlnam,  Circuit 
Judges,  and  Webb,  District  Judge. 

Mr.  Walter  B.  TtaeeBt,  tor  plaintiffa 


on  his  part  is  nccesaaT7. 

Lapleine  v.  Morgan's  L.  £  T.  R.  d  8.  B. 
Co.  40  La.  Ann.  S61,  I  L.  R.  A.  378,  4  So. 
876;  Louisville,  fi.  A.  d  C.  R.  Co.  v.  Falvet/, 
104  Ind.  400,  3  N.  E.  3B0,  4  N.  E.  009;  Di<^- 
KOn  T.  Bollitler,  123  Pa.  421,  16  Atl.  484; 
King  t.  Henkie,  80  Ala.  SOS,  60  Am.  Rep. 
119;  BanUy  v.  Nortk  Jersey  Street  R.  Co. 
(N.  J.  L.)  47  Atl.  44B. 

Plaintiff's  failure  to  make  a  good  recovery 
did  not  result  directly,  either  from  the  orig- 
inal injury,  or  from  the  supervening  at- 
tack of  delirium  tremena,  but  from  hia  vio- 
lent conduct  in  tearing  the  bandages  from 
the  injured  limb. 

A  negligent  person  is  responsible  only  for 
the  natural  and  proximate  consequences  of 
bis  negligence. 

Ehrgolt  v.  New  York,  98  N.  Y.  264,  48 
Am.  Rep.  622;  Baltimore  City  Pats.  R.  Co. 
V.  Kemp,  81  Md.  74;  Ucfi'amara  v.  Clinton- 
ville,  62  Wis.  207,  51  Am.  Rep.  722,  22  N. 
W.  472 ;  Btcvart  v.  Ripon,  3B  Wis.  584. 

Proximate  damages  are  tliose  that  are  the 
ordinary  ajid  natural  result  of  the  negli- 
gence, and  may  therefore  be  expected. 

Ilaile  V.  Tr-xits  A  I'.  R.  Co.  23  L.  R.  A. 
774,  9  C.  C.  A.  134.  23  U.  S.  App.  80.  60  Fed. 
557  ;  Thompson  v.  Louiavilie  £  X.  R.  Co.  Bl 
Ala.  406,  11  L.  R.  A.  146,  8  So.  406;  Indian- 


apolis, B.  if  W.  R.  Co.  y.  Bimoy,  71  111.  301; 
Sckeffer  v.  Washington  Cits,  V.  M.  rf  0.  8. 
R.  Co.  105  U.  S.  240,  28  L.  cd.  1070; 
Streeter  v.  Western  Union  Hut.  lAfe  £  Acci. 
8oc.  65  Mich.  199,  31  N.  W.  770;  King  T. 
Benkie,  80  Ala.  505,  60  Am.  Rep.  119;  Ray- 
mond V.  Haverhill.  168  Masa  382,  47  N.  E. 
101;  Lovisville,  N.  A.  £  C.  R.  Co.  v.  Jones, 
108  Ind.  651,  0  N.  E.-47e;  Oulf,  C.  £  8.  P. 
R.  Co.  V.  Broom,  10  Tex.  Civ.  App.  03,  40  S. 
W.  608;  Terre  Baute  £  I.  R.  Co.  v.  Buck,  98 
Ind.  346,  49  Am.  Rep.  188;  Travelers'  Ins. 
Co.  V.  lielick,  27  L.  R.  A.  629,  12  C-  C.  A. 
544,  27  U.  8.  App.  S47,  66  Fed.  178 ;  Barrn 
v.  United  States  Mui.  Acci.  Asso.  23  Fed. 
712. 

The  intervening  acts  of  the  plaintifT  pre- 
vented bis  recovei;,  and  were  due  to  his  al' 
cohotic  condition  prior  to  the  accident.  The 
proximate  cause  of  these  intervening  acta 
was  the  alcoholic  condition,  and  not  tlw  ac- 

Barry  v.  United  States  Mut.  Acci.  Asso. 
23  Fed.  712;  Chicago,  St.  P.  M.  &  O.  R.  Co. 
V.  Elliott.  20  L.  R.  A.  582,  5  C.  C.  A-  347,  12 
U.  B.  App.  381,  65  Fed.  949;  Travelers' 
Ins.  Co.  V.  Melick.  27  L.  R.  A.  620,  12  C. 
C-  A.  644,  27  U.  S.  App.  647,  86  Fed.  178- 

Messrs.  DouAld  Q.  FerktBS  and  J.  J. 
Oesmond,  for  defendant  in  error: 

The  party  who  commits  a  trespass  or  other 
wrongful  act  is  liabiefor  all  the  direct  in- 
jury resulting,  altbough  said  injury  could 
not  have  been  contemplated  «s  tbe  probable 
result  of  the  act  done. 

3  Sutherland,  Damans,  2d  ed.  1244. 

Where  a  physical  injury  stimulates  a  pre- 
existing tendency  to  disease,  or  leads  to  pe- 
culiarly unfortunate  results  owing  to  a  pnor 
injury  or  to  a  delicate  state  of  health,  the 
loss  is  tbe  direct,  thougli  unexpected,  conse- 
quence of  the  injury,  and  the  plaintiff  may 
recover  compensation  for  it. 

1  Sedgw.  Damages,  Sth  ed.  {  112;  2  Wood, 
Railroads,  Elinor's  ed.  pp.  1440-1443 ;  3  Ad- 
dison, Torts.  3d  ed-  6 ;  Sullivan  v.  ifnrin, 
175  Masa.  423,  60  N.  E.  600;  Spade  v.  Lynn 
d  a.  R.  Co.  172  Masa.  491,  43  L.  R.  A.  832, 
52  N.  E.  747;  Littlehale  v.  Dia,  11  Cush, 
384;  Turner  v.  ^Vosniu  ^leofrjo  R.  Co.  41 
App.  Div.  213,  58  N.  Y.  Supp.  490;  St.  Louis 
8.  TF.  H.  Co.  V.  Ferguson  (Tex.  Civ.  App.) 
64  S.  W.  797;  Oliver  v.  JmYoIU,  36  Wis. 
592;  Stewart  v.  Rxpon,  38  Wis.  684;  Terre 
Bnute  A  I.  R.  Co.  v.  Buck,  98  Ind.  348,  49 
Am.  Rep.  188;  McNamara  v.  Clintonville, 
62  Wis.  207,  51  Am.  Rep.  722,  22  N.  W.  472; 
Brown  v.  Chiccgo,  M.  £  8t.  P.  R.  Co.  54 
Wis,  342,  41   Am.  Rep.  51,   11   K.  W.  358, 


NoTB. — Aa  to  meflBure  of  reco/erj  -vhere  per- 
sonal .Injury  Is  agifravale'l  bj  existing  dlaeaw, 
•ee  case?  In  note  to  Morgan  v.  Southern  P.  Co. 

(Cal.)  17  L.  H.  A.  71;  also  Lapleine  v.  Mor- 
gan's L.  *  T.  R.  A  8.  B.  Co.  (Lb.)  1  L.  R  A. 
378.  and  Loiilavllle.  N.  A.  A  C.  B.  Co.  v.  Snider 

(iDd.)  8  L.  R.  A.  434. 

As  to  meaaure  of  damagei  for  persona]  In- 
jury iDcreaaed  by  carelesaneas  or  mistake  ol 
physician  or  injured  person,  see  Owens  v.  Bal- 
60  L.  R.  A. 


tlmore  A  O.  K.  Co.  (C.  C-  S-  D.  Ohio)  1  L.  H. 
A.  16:  Goshen  v.  I^nglond  (Ind.)  5  L.  S.  A. 
253;  Salladay  t.  DodgeTiile  (Wis.)  £0  I,.  R.  A. 
S41 :  and  Selleck  v.  Janesvllle  IWls.)  41  L.  R. 
A.  5fl3,  47  L.  R.  A.  GDI. 

For  elTect  of  plalntlfTa  neglect  to  obey  pby- 
aJclan's  orderi  od  rlgbt  to  recover  Samage*  for 
malpractice,  see  DuUola  t.  DMier  (N.  1.)  14 
L.  R.  A.  429. 
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911;  /.otiMDilfa,  n.  A.  d  0.  12.  Co.  v.  Fah>eg, 
104  Ind.  409,  3  N.  E.  386,  '.  S.  E.  90S;  Jef- 
feraonvilU,  U.  d  I.  R.  Co.  v,  Ril«y,  33  Ind. 
568;  Ohio  <C  U.  B.  Co.  v.  Heoht,  116  Ind. 


City  R.  Co.  48  Minn.  130,  18  L.  R.  A.  203,  50 
N.  W.  1034;  Watson  v.  Rijiderkneeht,  8£ 
Minn.  235,  84  N.  W.  798;  Loviaville  i  N.  R. 
Co.  V.  Jones,  S3  Ala.  382,  3  So.  002;  Thomp- 
son V.  Louigville  d  S.  R.  Go.  61  Ala.  460,  11 
L  R.  A.  146,  8  So.  408;  Traveler'  Int.  Go. 
T.  Melick,  27  L.  R.  A.  620,  12  C.  C.  A.  644, 
27  U.  S.  App.  547,  65  Fed.  178. 

The  proxiuiat«  cause  ia  tlie  efficient  cause, 
— the  one  that  necessarily  acts  .the  other 
cause  in  operation. 

Xttui  P.  Ina.  Co.  v.  Boon,  95  U.  8.  117- 
130,  24  L.  ed.  395-308;  Brown  v.  Chicago, 
U.  d  St.  P.  R.  Co.  64  WiB.  360,  41  Am.  Rep. 
61,  11  H.  W.  360,  Oil;  Lovitvillo,  N.  A.  d 
G.  R.  Co.  V.  Falvey,  104  Ind.  426,  3  N.  £. 
380,  4  N.  G.  008. 

0»lt,  Circuit  Judge,  deliTered  the 
opinion  of  the  court: 

Tbe  alleged  errors  of  the  court  below, 
which  relate  solely  to  the  question  of  dam- 
ages, must  be  considered  in  the  light  of  the 
teetimony  in  the  case.  It  appeared  in  evi- 
dence: (1)  That  Sheehan,  tbe  plaintiff  be- 
low, prior  to  his  injury  was  in  good  health; 
(2)  that  the  delirium  tremena  which  re- 
tarded his  recovery  was  caused  by  the  shock 
of  the  injury;  (3)  that  tbe  violent  acts 
which  delayed  the  healing  of  the  wound  and 
Qie  knitting  of  the  bones  were  conunitted 
while  in  a  stat«  of  delirium. 

This  state  of  facta  shows  (1)  that  no 
question  could  properly  arise  respecting 
what  part  of  the  injury  might  be  attrib- 
utable to  a  diseased  coniUtion  at  the  time  of 
the  accident;  and  (2),  as  tbe  chain  of  cau- 
sation was  complete,  direct,  and  immediate, 
that  no  question  of  an  independent  interven- 
ing cause  was  properly  presented  in  the  case. 

The    charge   of   the   court   below   on   tbe 

Sueation  of  damages  was  substantially  as 
oilows:  Damages  mean  compensation.  This 
includes  compensation  for  loss  of  time,  for 
loss  of  future  earning  capacity,  for  pain,  for 
auflering.  and  for  all  expenses  incurred  for 
nursing  and  in  the  treatment  of  tbe  injury. 
Upon  tbe  question  of  delirium  tremens 
knd  the  alcoholic  habits  of  the  plaintitT,  the 
court  said:  "It  does  appear  in  evidence, 
howevisr,  that,  after  the  man  was  taken  to 
tbe  hospital,  delirium  tremens  ensued,  and 
that  while  he  was  upon  his  back,  and  should 
have  remained  in  one  positiun,  in  order  that 
bis  leg  might  knit,  this  attack  of  delirium 
tremens  rvitdered  him  practically  insane,  so 
that  he  moved  about,  tore  his  bandages,  and 
even  got  out  of  bed,  and  that  that  delayed 
the  knitting  of  the  wound,  and  has  pre- 
vented a  recovery  as  complete  as  otherwise 
might  have  been  had;  in  other  words,  that 
the  man's  previous  alcoholic  condition  af- 
fected the  injuries  which  resulted  from  the 
accident.  Well,  gentlemen,  this  is  a  pretty 
delicate  matter;  and  I  thlnlc  it  b  the  policy 
«9L.  B.  A. 


of  the  law  that  such  damftgM  u  aro  the 
natural  and  probable  consequences,  and  the 
actual  consequence,  in  each  case,  are  proper 
subjects  for  compensation.  We  find  in  our 
community  men  ot  various  stages  of  indnl- 
gence  in  alcoholic  stimuUnts,  and  it  would 
be  impi-acticabte  for  tbe  law  to  draw  any 
very  fine  distinctions.  You  take  tbe  case  of 
a  cut.  Etuppoee  a  man  in  an  accident  is  cut. 
1  believe  it  is  a  medical  fact  that  the  users 
of  alcohol  do  not  repair  their  wounds  as 
rapidly  as  a  man  who  has  never  put  hot  and 
rebellious  liquors  to  hia  blood,  as  an  old 
poet  puts  it.  Now,  suppose  a  case  where  a 
man  of  good  standing  in  a  community  is  in- 
jured on  the  highway,  and  is  very  badly  cut; 
would  it  be  practicable,  gentlemen,  for  the 
rules  of  law  to  make  tine  distinctions  be- 
tween a  man  of  that  character,  a  man  of 
perfectly  reputable  standing,  and  an  alco- 
holic man, — between  ■  driver  and  a  non- 
drinkert  ...  In  view  of  these  veir 
complicated  questions  which  might  arise,  it 
seems  to  me  to  be  the  better  policy  that  yon 
should  take  tbe  party  as  he  stands,  and  say 
what  was  the  injury  to  him  which  was  due 
to  this  accident,  as  its  proximate  cause. 
Now,  it  is  true  that  a  person  injured  is 
obliged  to  use  his  beat  efforts  to  make  the 
injury  as  little  as  possible.  If  a  man  suf- 
fers from  a  railway  collision,  he  is  not  re- 
lieved from  his  duty  to  go  about  in  tbe  busi- 
ness of  curing  himself.  He  cannot  allow  the 
thing  to  go  on  and  recklessly  increase  bis 
injury  by  not  attending  to  it,  in  order  to 
get  enhanced  damages.  He  is  required  to 
use  the  reasonable  exertions  of  a.  prudent 
nuin,  and  I  suppose  that  a  patient  in 
the  condition  of  this  man  would  be  re- 
quired to  use  reasonable  prudence  in 
l^ing  care  of  himself;  and  inett  nerv- 
ousness, mere  lack  of  self-restraint, 
would  not  justify  conduct  such  as  tear- 
ing off  bandages  or  getting  out  of  bed, 
any  more  than  it  would  justify  a^man  who 
had  committed  an  assault  upon  another  to 
say  that  his  nervous  system  was  so  attenu- 
ated or  impaired  by  smoking  or  drinking 
that  he  could  not  resist  the  taunts  of  his 
adversaries.  That  would  be  no  excuse  at 
all.  So,  in  this  case,  bad  the  party  been  a 
man  of  sound  mind,  the  doctrine  might  have 
been  applicable  that  he  is  still  required  to 
use  the  conduct  of  an  ordinary  and  prudent 
man  under  such  circumstances.  The  evi- 
dence in  this  case,  however,  as  far  as  I  rec- 
ollect it,  is  that  this  delirium  was  solely 
caused  by  the  accident.  If  that  is  the  case, 
gentlemen,  and  the  man  becajne  an  insane 
person,  then  the  fact  that  he  had,  by  hie 
conduct  in  tearing  off  the  bandages  and  lAov- 
ing  about  in  the  bed,  retarded  his  recovery, 
would  be  no  barrier  to  the  recovery  of  such 
damages  as  he  had  in  fact  suffered.  .  .  . 
I  therefore  instruct  you  that  you  are  not  en- 
titled to  deduct  anything  from  the  ordinary 
damages, — from  such  damages  as  you  find 
to  have  ensued  from  this  accident." 

The  exception  of  the  defendants  was  to 
tbe  whole  of  this  portion  of  the  charge,  and 
not  to  any  particular  part.    For  the   rea- 
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■ons  wiiicb  will  appur  in  the  diseuuion  of 
the  aubstaotial  qitestion  involved  in  the 
cose,  tliia  exception  must  be  OTerruIed. 

The  defendimti  further  requested  the 
court  to  charge  "tha.t,  if  tile  previous  con- 
dition of  the  plaintiff  wr^  such  as  to  pre- 
vent hia  recovery  from  the  accident,  such 
condition  should  be  taken  into  account." 

In  retation  to  this  Tequest,  the  court  said: 
"You  may  certaial;  take  into  account  the 
man's  condition,  gentlemen,  when  you  ap- 
proach the  question  of  damaffea  as  affecting 
his  earning  capacitjj  but  I  think  that  I 
have  sufficiently  instructed  you  as  to  its 
bearing  upon  this  particular  question  of  his 
conduct  in  the  hospital." 

That  this  request  is  not  a  correct  state- 
ment of  the  law,  and  should  be  overruled, 
vulTiciently  appears  from  what  follows  in 
this  opinion. 

The  substantial  question  the  defendants 
sought  to  raise  was  presented  by  the  second 
request,  which  was  also  refused.  This  re- 
quest was  as  follows:  "That,  if  the  plain- 
tiff voluntarily  put  himself  in  a  physical 
condition  where  deliriuni  tremens  might  eas- 
ily be  developed  by  the  shock  of  sji  accident, 
he  would  be  responsible  so  far  as  such  con- 
dition prevented  his  recovery." 

The  defendants  admit  the  general  rule 
that,  where  a.  personal  injury  develops  a 
latent  disease,  the  person  whose  neg'ligence 
cauBed  the  injury  is  liable  to  respond  in 
damages  for  the  results  of  the  disease,  as 
well  as  of  the  original  injury;  but  they  in- 
sist that  a  distinction  should  be  made  be- 
tween different  diseases.  It  is  not  denied 
that  the  rule  applies  to  malaria,  scrofula, 
rheumatism,  eryaipelas,  cancer,  and  lockjaw, 
but  it  is  said  Uiat  it  does  not  apply  to  ail- 
ments which  are  cauted  by  voluntary  and  in- 
temperate habits. 

We  are  not  aware  of  any  such  exception 
to  the  general  rule.  The  difficulties  of  es- 
tablishing such  an  exception  are  apparent, 
as  was  aptly  illustrated  in  the  charge  of  the 
court  below.  How  far  a  latent  disease, 
called  into  activity  by  an  injury,  is  the  re- 
sult of  the  habits  or  voluntary  acts  of  the 
injured,  is  a  natter  of  speculation,  and  ne- 
cessitates the  investigation  of  difficult  and 
occult  questions  of  cause  and  effect,  which 


lie  outside  the  scope  of  judicial  Inquiry. 
Beyond  general  expressions  in  some  deci- 
sions, which  at  most  are  mere  dicta,  there 
is  no  authority  cited  by  the  defendants 
which  supports  tjieir  contention.  As  an  al- 
most universal  rule,  the  courts  have  declined 
to  recognize  any  such  distinction,  and  it  i* 
only   necessKTy   to    refer   to   the    following 

In  Turner  v.  Haatau  Eleetrio  R.  Co.  41 
App.  DJT.  213,  68  N.  Y.  Supp.  490,  where 
the  plaintiffs  intestate  died  from  deliriuni 
tremens  caused  by  the  shock  of  the  injury, 
the  court  said:  "If  the  accident  to  the  de- 
ceased had  been  caused  while  he  was,  and 
by  reason  of  his  being,  Intoxicated,  so  that 
his  condition  might  be  considered  as  contrib- 
uting to  the  accident,  a.  different  question 
would  have  arisen;  but  it  requires  alto- 
getlier  too  great  a  stretch  of  moral  respon- 
sibility, and  necessitates  the  investigation  of 
cause  and  effect,  and  would  carry  us  into 
metaphysical  and  psychological  speculation 
to  nn  extent  outside  the  possibility  of  judi- 
cial inquiry,  to  bold  that  the  susceptibility 
to  delirium  tremens  is  different  from  any 
other  physical  eondition  caused  by  unwise 
or  improper  habits.  When  disease  has  su- 
pervened from  any  cause,  any  aggravation 
of  that  condition  by  the  negligence  of  an-' 
other  is  a  cause  of  action  for  damages,  pro- 
vided such  damages  are  solely  set  in  motim 
and  caused  by  the  injury." 

In  Sullir.an  v.  Marin.  175  Mass.  422,  423, 
66  N.  E.  600,  the  defendant  sought  to  prove 
that  the  plaintiff,  prior  to  the  accident,  had 
been  addicted  to  the  excessive  use  of  intoxi- 
cating liquors.  In  ruling  upon  this  point, 
the  court  said:  "If  her  previous  habits  had 
been  such  as  to  lessen  the  probability  of  her 
complete  recovery,  or  to  prolong  or  aggra- 
vate the  suffering  caused  by  her  injury,  that 
fact  could  not  be  shown  in  mitigation  of 
damages." 

See  also  St.  Louis  B.  W.  R.  Co.  V.  Fergu- 
son  (Tex.  Civ.  App.)  04  S.  W.  7B7. 

The  fvdpfnent  of  the  Ciroutt  Court  i»  af- 
firmed, with  interest,  and  the  costs  of  appeal 
are  awarded  to  the  defendant  in  error. 
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M.  P.  SHAW  et  dL 

1.    A    note    la    m    contrket    of    the    Btate 

Where  It  Is  deltvered  and  payable,  altbough 

It  irns  signed  In  another  slate  br  a  person 

resid.nt  ttere. 

Noit, — For  conBlct  ot  laws  as  to  eontrscts 
of  married  women,  s«e  Union  Nat.  Bank  /. 
Chapman  (N.  Y.)  BT  L.  B.  A.  51S,  and  note. 

sgL.R.A. 


a.  A  iBBrrled  vTOmRB  sned  In  the  state 
at  her  do  ml  ell  aity  avail  herself  of  tbe 
protection  of  Its  statute  allowing:  herto  plead 
coverture  as  a  defense  to  ber  rontracts,  wtien 
sued  there  od  a  note  delivered  nnd  payable  In 
another  state  where  ■□ch  defense  would  not 
bs  recognised. 

(November  20,  IIN12.) 


Court  of  Chancery  Appeals  affinn- 
ing  a  decree  of  tbe  Chancery  Court  for  Bhea 
County  in  favor  of  defendants  in  m  auit 
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brouijht  to  enforc«  pSTinent  ■>[ 
proroissoiy  note.     Affirmed. 

The  facta  are  stated  in  the  opioitHi. 

Ueasrs.  R.  C.  M.  OnaBTashmm  and 
OkAUltliu  A  dunnlillmi  for  appellant. 

Mr.  John  O.  Ziooke,  for  appelleee: 

Tlio  incapacity  of  b,  married  woman  to 
contract  ia  bo  fixed  in  this  itate  that  it  may 
be  said  to  be  the  settled  policy  of  the  atat« 
to  Buch  an  extent  that  to  hold  defendants 
liable  would  be  repugnant  to  that  settled 

&  Am.  &  Eng.  Enc  Iaw,  Butband  tt  Wife. 
p.  7'Jl. 

At  cominan  law  the  married  woman  hod 
no  capacity  to  contract. 

14  Am.  &  Enff.  Enc.  Law,  p. 

The  common  law  baa  beoi  adopted  in  this 

Bearcy  Y.  Tanca,  Mart.  &  T.  225;  Walton 
.T.  ChttTch,'3  Hun,  80;  Roberlaonv.  Wilbum, 
1  T^a,  633;  Semton  v.  Alberti,  10  Lea,  455 
Worren  v.  freeman,  86  Ter.n.  613,  3  8.  W 
613;  Flanagan  v.  Oliver  Fwinie  Qrocery  Co, 
98  Tenn.  601,  40  S.  W.  1070. 

A  note  of  thia  character,  indoraed  by  a 
known  feme  eoverl  resident  of  Tennessee  as 
accommodation   security  for   the   maker, 
not  to  be  governed  in  atrictnes^  by  the  law 
of  the  place  of  payment. 

Dmiglaa  v.  Bank  of  Gommeree,  97  Tetui. 
141,  38  S.  W.  874. 

This  was  a  separate  contract,  separate  sjid 
distinct  from  the  loan  contract. 

A  married  woman,  from  the  very  fact  of 
coverture,  ia    a    standing  advertisement    ' 
the  business  world  that  she  has  no  power 
over  her  estate,   no  authority  to  carry 
buaineaa,  and,  as  a  reEult,  no  power  to  c 

Story,  Confl.  L.  136;  Wharton,  Confl.  L. 
08-113. 

By  the  laws  of  Tennessee  the  feme  had  no 
power  to  contract  by  the  fact  of  her  domi- 
dl  ta  Tennessee,  where  the  note  wai  actually 
■igned.  These  two  facts  concurring,  the 
law  of  Tennessee  on  this  subject,  the  law  of 
her  incapacity,  is  read  into  the  assumed 
contract,  and  mad^  a  part  of  the  note,  at 
once  stamping  it  aa  invalid. 

Bobinaon  v.  Q-ueen,  87  Tenn.  447,  3  L.  R. 
A.  214,  11  S.  W.  38;  Armstrong  v.  Bett,  1I£ 
N.  C.  ?9,  -25  L.  R.  A.  1S8,  17  S.  E.  14. 

No  principle  of  private  international  law 
places  a  duty  upon  our  court  to  enforce  a 
contract  or  give  a  remedy  to  a  nonresident 
which  it  denies  to  a  resident  of  cur  own 
Btote. 

Ruhe  T.  BvtA,  lU  Mo.  178,  25  L.  R.  A. 
178,  27  S.  W.  412. 

MoAllstor,  J.,  delivered  the  opinion  of 
the  court; 

The  only  ouestion  presented  for  determin- 
ation upon  tliia  record  is  the  liability  of  the 
defendant  Mrs.  Stella  V.  Harley  upon  the 
following  note; 

9600.00. 

Geneva,  Ohio,  Dec.  3,  1892. 
Six  mtmths  stfter  dkte,  value  Teceived,  we 
NL.R.A. 


banking    house,  $500.00    interest  B%    after 
maturity.     Interest  paid  to  maturity  $17.60. 
D.  H.  Harley, 
Stella  V.  Harley, 

M.   P.  Shaw. 

Mrs.  Barley,  in  her  answer  to  the  bill, 
avers  that  she  was  a  married  woman  at  U19 
time  said  note  waa  executed,  «nd  reliea  on 
the  plea,  of  coverture.  She  further  aven 
that  she  and  her  husband,  D.  H.  Hai'tey, 
were  residents  of  and  living  in  the  state  of 
Tennessee  at  the  time  said  note  was  exe- 
cuted, and  have  since  continuously  lived  in 
this  state,  and  she  denies  that  the  note  waa 
an  Ohio  contract. 

The  facts  found  by  the  court  of  chancery 
appeals  are,  viz.:  First.  The  note  sued  on 
is  a  renewal  n«te.  The  original  note  was 
made  June  6,  1891.  It  waa  renewed  Decem- 
ber 5,  1891;  renewed  again  January  4,  IS9S; 
and  again  December  3,  IB92;  the  note  last 
renewed  or  made  being  the  one  in  suit.  Sec- 
ond. Previous  to  the  execution  of  the  first 
note,  and  since  1889.  Mrs.  Harley  waa  a  mar- 
ried woman,  living  with  her  husband  oontia- 
nously  in  Tennessee.  She  owned  no  prop- 
erty in  the  state  of  Ohio.  Third.  The  wcij^t 
of  the  proof  is,  and  we  S3  find  as  a  (act,  that 
she  signed  all  the  rotes. in  Tennessee;  and  it 
Is  practically  conceded,  and,  if  not  conceded, 
we  find  the  fact  to  be,  that  she  signed  tjie 
note  sued  on  in  Tennessee,  fourth.  Tti« 
original  note  was  negotiated  in  Geneva, 
Ohio.  The  note  sued  on  was  received  by  the 
bank  at  Geneva,  Ohio,  through  the  mail, 
from  Chattanooga,  Tennessee.  Fifth.  It  is 
conceded  that,  under  the  Btetut«  law  of 
Ohio,  married  women  are  liable  in  that 
aUte  on  their  contracts. 

It  will  be  perceived  that  the  lei^al  question 
presented  is  whether  a  married  woman,  dom- 
iciled with  her  husband  in  Tennessee,  ia  lia- 
ble on  a  note  signed  by  her  in  tbis  atete, 
but  payable  in  the  stete  of  Ohio.  The  first 
questim,  of  course,  to  be  determined,  is 
whether,  upon  the  facts  found,  this  is  a  Ten- 
nessee or  an  Ohio  contract.  Says  Mr.  Ti^e- 
man,  in  his  work  on  Commercial  Paper  (| 
606) :  "It  is,  however,  not  the  law  of  the 
place  where  the  contract  was  signed  or  exe- 
cuted, but  the  law  of  the  place  where  the 
contract  was  consummated,  by  delivery  or 
Otherwise,  which  governs  the  construction 
of  the  contract"  made  in  one  atete,  to  be 
performed  in  another.  Thus,  notes  drawn 
in  one  state,  and  ddivered  end  payable  ia 
another,  for  purchases  made  there,  are  gov- 
erned by  the  law  of  the  latter  stete,  and  an 
considered  there  made;  for  by  delivery,  only, 
the  act  of  making  is  fully  consummated. 
"lO  it  was  said  in  Hall  v.  ConUll,  142  U.  S. 
Ifl,  35  L.  ed.  956,  12  Sup.  Ct  Rep.  154. 
But  where  there  is  nothing  to  show  "that 
the  parties  had  in  view,  in  respect  to  the  ex- 
ecution of  the  contract,  any  other  law  than 
the   law  of  the   place  of   pertormoiioe,  tbot 
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law  must  detenniue  the  rights  of  the  p&r- 
ties."  Hubble  y.  Uorrittovm  Land  d  Im- 
prov.  Oo.  96  Tenn.  685,  32  S.  W.  965.  In  2 
PanMna,  Contr.  686,  it  is  said:  So,  if  one 
in  New  York  orders  goods  from  Boston, 
"  either  by  a  carrier  whom  he  pointed  out, 
or  in  the  usual  course  of  trade,  this  would  be 
it  completion,  a  making  of  the  contract,  and 
it  would  be  a  Boston  contract,  whether  he 
gave  no  note,  or  a  note  payable  in  Boston, 
or  one  without  express  place  of  payment" 
We  think  it  quite  plain  that  the  note  in  suit 
is  an  Ohio  contract,  notwithstanding  it 
was  Big;ned  by  Mrs.  Hsrley  in  Tennessee,  it 
having  been  delivered  and  consummated  in 
Ohio,  and  is  payable  in  that  state,  as  the 
place  of  performance.  Armstrong  v.  Beat, 
112  N.  C.  69,  25  L.  B.  A.  188,  17  S.  E.  14; 
UiUiken  t.  Pratt,  125  Mass.  374,  28  Am. 
Sep.  241. 

Tlie  next  inquiry  is  whether  the  plea  of 
coverture  to  a  note  made  in  Ohio,  valid  and 
enforceable  against  a  married  womap  in 
that  state,  is  available  in  a  suit  on  said 
note  in  this  state,  where  such  a  contract  is 
voidable  at  the  election  of  tlie  married 
wom&n.  In  Story,  Confl.  L.  chap.  4,  {  103, 
it  ia  said ;  In  regard  to  questions  concern- 
ing infancy,  competency  to  nuury,  incapaci- 
ties incident  to  coverture,  guardianship, 
and  other  personal  qualities  and  disabilities, 
the  law  of  the  domicil  of  birth,  or  other 
fixed  domicil,  is  not  generally  to  govern,  but 
the  lex  looi  oontractiu  (ru(  actu«,  the  law 
of  the  place  where  the  contract  ia  made  or 
the  act  done,  or,  as  he  elsewhere  sums  it  up, 
"although  foreign  jurists  generally  hold 
that  the  law  of  the  doroicit  ought  to  govern 
in  regard  to  the  capacity  of  persona  to  con- 
tract, yet  the  common  law  holds  a  diflerent 
doctrine,  namely,  that  the  Ie«  loci  contractita 
is  to  govern."  Story,  Confl.  L.  IS  103,  241. 
Chancellor  Kent,  while  at  one  time  inclined 
to  the  doctrine  of  the  civilians,  afterwards 
approved  the  doctrine  which  has  just  been 
quoted  from  Mr.  Story.  2  Kent,  C<Hn.  233, 
note,  4GB,  45B,  and  note.  The  same  doctrine 
was  announced  by  this  court  in  Pearl  v. 
Han*horough,  9  Humph.  42S,  in  an  opinion 
by-  Judge  Tnrley.  Applying  this  rule,  it 
was  held  in  Uilliken  v.  Pratt,  125  Moss. 
374,  2S  Am.  Rep.  241  (Mr.  Justice  Gray  de- 
livering the  opinion  of  the  court),  that  a 
contract  of  guaranty,  signed  by  a  married 
woman  domiciled  with  her  husband  in 
Massachusetts,  and  sent  by  mail  to  Maine, 
where  it  was  accepted  and  acted  on,  was  a 
contract  made  in  the  state  of  Maine,  and, 
when  sued  on  in  the  state  of  Massachusetts, 
would  be  determined  by  the  law  of  Maine. 
In  that  case  it  appeared  that  by  the  statutes 
of  Maine  in  force  at  tbe  date  of  the  contract 
of  guaranty,  the  contracts  of  a,  married 
woman  were  valid  and  enforceable  as  if 
made  by  a  feme  tole,  while  the  law  of  Massa- 
chusetts, aa  then  existing,  did  not  allow  her 
to  enter  into  a  contract  as  surety  or  for  the 
accommodation  of  her  husband.  But  it  fur- 
ther appeared  that  since  the  making  of  the 
69  L.  R.  A. 


contract  sued  on,  and  before  the  bringing  of 
the  action,  the  law  of  Moasachusetts  nod 
been  changed  so  as  to  enable  married  women 
to  make  such  contracts.  The  court  of  Massa- 
chusetts therefore  permitted  a  recovery 
T.inst  a  married  woman  on  the  contract 
guaranty  made  in  Maine.  See  also  Bell 
V.  Packard,  69  Me.  106,  31  Am.  Rep.  251. 
But  in  Tennessee  the  contracts  of  a  married 
woman  are  voidable,  and  will  not  be  en- 
forced against  her  wben  there  is  a  plea  of 
coverture.  It  would  be  a  strange  anomaly 
to  hold  that  such  a  contract  ma£  by  a  mar- 
ried wmnan  in  Tennessee  would  not  be  en- 
forced by  our  oourts,  while  the  same  con- 
tract, if  made  in  another  state,  would  be 
valid  and  enforceable.  As  stated  by  Mr. 
Justice  Gray  in  Milliken  ▼.  Pratt,  125  Mass. 
374,  28  Am.  Rep.  241:  "As  the  law  of  an- 
other state  can  neither  operate  nor  be  exe- 
cuted in  this  stftte  by  its  own  force,  but  only 
by  the  comity  of  this  state,  its  operation 
and  enforcement  here  may  be  restricted  by 
positive  prohibition  of  statute.  ...  It 
is  possible,  also,  that  in  a  state  where  the 
common  law  prevailed  in  full  force,  by 
which  a  married  woman  was  deemed  inca- 
pable of  binding  herself  by  any  contract 
whatever,  it  might  be  inferred  that  such  ut- 
ter incapacity.  Tasting  throughout  the  joint 
lives  of  husband  and  wife,  must  be  consid- 
ered as  so  fixed  by  the  settled  polity  of  the 
state  for  the  protection  of  its  own  citizens 
that  it  could  not  be  held  by  the  courts  of 
that  state  to  yield  to  the  law  of  another 
state  in  which  she  mi^t  undertake  to  con- 
tract," While  it  ia  true,  as  contend^  by 
counsel  in  his  very  able  argument,  that  the 
tendency  of  legislation  in  Tennessee  is  to  en- 
large the  contractual  power  of  married 
women,  yet  such  power  is  very  limited  and 
circumscribed,  and  the  settled  policy  of  this 
state  is  to  declare  nugatory  contracts  made 
by  her  whenever  her  plea  of  ooverture  is  in- 
terposed. In  Bank  of  Columbia  v.  Walker, 
14  Lea,  209,  it  was  held  that  the  lea  lorn 
ootitraotui  would  govern  when  not  repug- 
nant to  the  lea  fori.  The  court  stated  the 
rule  to  be:  "Whether  we  consider  the  sub- 
ject [matter]  under  the  name  of  comity  and 
its  rules,  or  under  that  of  real  and  personal 
statutes  and  its  rules,  either  or  both  sustain 
the  position  that  the  lex  loei  oontracttM  as 
to  relations  and  property  rights  will  prevail 
over  the  lex  fori,  unless  the  enforcement  of 
the  former  will  work  an  injury  to  tlie  sub- 
jects of  the  latter,  or  is  prohibited  by  the 
laws  of  the  latter."  It  was  further  aaid 
that  rights  and  contracts  arising  under  the 
laws  of  a  foreign  state  will  not  be  enforced 
here,  except  under  the  doctrine  of  the  com- 
ity of  states,  and  that  this  doctrine  neither 
requires  nor  sanctions  the  enforcement  in 
the  courts  of  this  state  of  statutory  rights 
and  contracts  arising  under  the  laws  of  a 
foreign  state  which  are  repugnant  to  the  pol- 
icy and  spirit  of  our  laws. 

For  the  reasons   indicated,  the  decree  of 
tlte  Court  of  OlMnBery  Appeala  it  affirmed. 


SwxpsoH  T.  Davis. 
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1.    A   BBlt    lor  pKrtneFalilp   aeooaatlBK, 

wbich  rtwulli  In  a  Judcmeiit  In  plalntlC's 
iBTor  tar  >  hhiJI  balsace.  will  Dot  auBtalD  ■ 
simple  action  lor  mallcloui  prosecution,  In 
which  there  Is  no  kllesatlon  ot  ■DCcessCuI  ref- 
uta.tloa  of  false  and  msJIclous  allegBtlons 
made  for  the  purpose  of  securlnK  an  enhanced 
JudKioent  Bgsliuit  defendant,  although  eom- 
plalDBQt  allesed  mlsmenagemeDt  of  the  busi- 
ness and  mlsspproprletlan  ot  funds,  which  al- 
legations were  not  sustaJned,  and  did  not 
become  the  basis  ot  an;  decree. 
S.  H>ltcra  which  wen  not  paased  ob 
l>  the  orlslHal  aalt  cBBBot  he  eoB- 
sldcred  by  the  court  upon  the  trial  ol  an 
action  lor  malicious  prosecution,  and  the  ef- 
fect wbicb  tber  mtshc  hare  hsd  In  the  deci- 
sion ot  lbs  original  salt.  It  considered,  d*- 

Oh  Btkearimg, 
•.  Th*  «oart  will  BOt,  1b  aa  B«ttaB  for 
malic  la  BB  prosecBtloB,  look  hehlad 
the  flnal  jBdvmcBt  In  the  original  ault, 
and  ascertain  whetber  or  not,  upon  the  con- 
tentions made  bj  the  bill  as  a  whole  the  de- 
fendant, against  wbom  the  jadgment  was  en- 
tsred,  was  in  fact  the  successful  part;. 

(October  11,  1902.)  • 

APPEAL  b7  defendant  from  a  judgment 
of  the  Circuit  Court  for  Knox  Ckiuntj 
in  plaintilTa  favor  in  an  action  brought  to 
recover  damages  for  sileged  malicious  pros- 
ecution.    Beveracd. 

The  facts  are  stated  in  the  opinion. 

Meaars.  PioUe  *  Tnmav  and  Jaro^s 
Temploton,  for  appellant: 

Although  Ml  action  for  malicious  prose- 
cution of  a  civil  suit  will  lie  wi':hout  an  ar- 
rest of  person  or  the  attachment  of  proper- 
r(LipBCOriib  V.  Bhafnor,  96  Tean.  112,  33 
W.  S18;  Kolka  V.  Jones,  e  N.  D.  401,  71 
N.  W.  66» ;  McCardU  v.  MoOinley,  9e  Ind. 
S38,  44  Am.  Bep.  343),  jet  the  former  ac- 
tion must  have  been  insUtuted  maliciously, 
— that  i^  brought  for  some  improper  mo- 
tive, and  not  in  good  faith. 

UorgiM  T.  Dufy,  94  Teon.  688,  30  S.  W. 
73S;  OroAam  v.  Fidelity  Uat.  Life  Also. 
6%  Tenn.  60,  37  S.  W.  905;  IB  Am.  ft  Eng. 
Ene.  Law,  2d  ed.  p.  673. 

It  muat  also  have  been  brought  without 
probable  cause. 

Turner  v.  Turner,  85  Tenn,  387,  3  8.  W. 
121 :  Qreer  v.  Whitfield,  4  Lea,  89;  19  Am. 
&  Eng.  Knc.  Law,  2d  ed.  pp.  665,  656. 

Malice  may  be  interred  from  a  waJit  of 
probable  cause;  hut  the  wajit  of  probable 
cause  will  not  be  inferred  from  the  most  ex- 
pressed malice. 

19  Am.  &.  Eng.  Eoe.  Iaw,  2d  ed.  pp.  678, 

Note. — for  a  decision  In  this  series  that 
plaintiff  In  a  suit  far  mallcloui  prosecntlon  need 
not  always  show  that  Judgment  In  the  nlleged 
malicious  prosecution  was  rendered  In  bis 
fsTor,  see  Antcllll  t.  June  (Mich.)   10  L.  B.  A. 


680:  Biewart  t.  Bonneiom,  98  U.  S.  1S7,  iS 
L.  ed.  116. 

An  honest  belief  in  the  defendant's  guilt 
will  rebut  malice. 

Hteaart  v.  ISonnelom,  98  U.  S.  1B7,  25  L. 
ed.  116;  Oreer  v.  Whitfi«td,  4  Lea,  89. 

An  adveree  decision  in  the  former  suit 
against  the  defendant  therein  is  conclunv* 
proof  of  probable  cause  for  bringing  tba 
former  action. 

19  Am.  &.  Eng.  Enc.  I^w,  2d  ed.  p.  6SS; 
14  Am.  k  Eaft.  Etic.  Law,  p.  66;  Oreaeent 
City  I,.  S.  h.  a  8.  H.  Oo.  V.  Bvichert"  I7ni«» 
ft.  H.  d  L.  B.  L.  Co.  120  U.  S.  141,  30  L. 
ed.  614,  7  Sup.  Ct.  Rep.  472;  Ifemphw  Gay 
osu  Oas  Co.  V.  Williamion,  9  Heisk.  314. 

Where  the  declaration  avers  the  termin*- 
tion  of  the  former  suit  in  favor  of  the  de- 
fendant therein,  and  the  record  is  referred 
to  in  such  a  manner  that  the  allegation  be- 
comes a  matter  of  description,  any  discrep- 
ancy between  the  record  offered  in  evideiMe 
and  that  deaeribed  in  the  deelsj^tion  will 
constitute  a  material  variuice. 

13  Enc.  PI.  &  Pr.  p.  452;  JfoVamee  t. 
Minke,  49  Md.  122. 

The  judgment  in  the  former  suit  in  favor 
of  the  de^ndant  to  that  suit  is  the  onl^ 
competent  proof  of  the  fact  tliat  auch  euit 
ended  in  favor  of  the  plaintiff  in  the  suit 
for  raalidouB  prosecution. 

14  Am,  A  Eng.  Enc  Law,  p.  69,  tiot«  2; 
Bretcer  v.  Jacobs,  22  Fed.  217;  ilarbourg 
V.  Bmith,  11  Kan,  554;  Sloan  v.  ^cr7raclt«», 
7  Lea,  626;  Pkarta  v.  Lambert,  1  Sneed, 
228;  BtcKart  v.  SonticBom,  98  U.  8,  187,  25 
L.  ed.  116;  Creaeent  City  L.  B.  L.  £  8.  H. 
Co.  V.  Bvlchera'  Union  8.  R.  A  L.  B.  L.  Co. 
120  U.  S.  141,  30  L.  ed.  614.  7  Sup.  Ct.  Rep. 
472;  1  Jaggard,  Torts,  |  198.  p.  610;  Cool- 
ey.  Torts,  2d  ed.  pp.  217-219;  Webb's  Pol- 
lock. Torts,  pp.  349,  395,  note  3:  Addison, 
Torts,  1  874;  1  Hillisrd,  Torts,  S  2S.  p.  450; 
Wibmn  V.  Bale,  178  Masa.  Ill,  59  N.  B- 
632;  Rogera  v.  Mullen  (Tex.  Civ,  App.) 
R3  S.  W.  897;  MoKenna  v.  ReinUn,  128 
Cal.  97,  00  Pac.  668 ;  2  Orcenl.  Ev.  |  452, 
note  a ;  Mitchell  v.  Jenkin*,  6  Barn,  ft  Ad. 
58S.  594. 

The  suit  for  malicious  prosecution  of  ■ 
former  suit  cannot  be  maintained,  sJthoogh 
the  plaintiff  in  the  former  suit  did  not  re- 
cover all  he  sued  for. 

2  Grecni.  Ev.  16th  ed.  pp.  427,  428.  note 
4;  Jfosterfon  v.  Brou^,  18  C.  C.  A.  4S1,  30 
U,  S.  App.  730,  72  Fed,  138. 

The  only  exception  to  the  rule  that  the 
former  action  must  have  terminated  in  fa- 
vor of  the  defendant  therein  before  an  ac- 
tion for  malicious  prosecution  will  lie  ia 
where  the  defendant  in  the  former  suit  had 
no  opportunity  to  defend,  or.  where  the  final 
judgment  in  the  fornier  suit  was  procured 
by   the   fraud   or   perjury   of  the   plaintiff 

Webb's  Pollock,  Torta,  396;  1  Jaggard, 
Torts,  p,  ail;  Craig  v.  Om»  (Del.)  45  AU. 
842. 

A  judgment  is  eonelusive  upon  every 
matter  actually  and  necessarily  decided  In 
the  former  suit,  though  not  Qwn  dinetly 
the  point  in  isr-~ 
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1  Freeman,  Judsm.  |  268,  p.  407;  Boy6 
V.  Robinson,  Q  Pii£.  19. 

Mr.  I.  H.  SpUltuMi  kloo  for  appellaiit. 

Metsra.  Rokbei  A  BoKen,  J.  O.  J. 
WlIUamB,  and  D.  !»  8iuidc«sa  for  ap- 


Thia  is  a  raft  for  the  malicioiie  prosecu- 
tion of  a  civil  action  which  was  brought  in 
the  chancery  court  of  Knox  county  in  1893, 
and  Anally  decided  April  21,  1900.  There 
were  pleaa  of  not  guilty  and  atatute  of  lim- 
itationa.  There  was  a  trial  before  a  jury, 
and  verdict  and  judgment  for  (10,600;  and 
defendant  appealed,  and  has  aaaigned  vari- 
ous errors,  only  one  or  two  of  which  need 
be   noticed,   as  tbey   an   conclusive  of   the 

The  eleventli  assignment  of  error  is  that 
there  ia  no  evidence  to  support  the  verdict. 
Under  this  and  other  assignments,  it  is 
aaid  that  the  record  in  the  civil  suit,  which 
it  is  claimed  was  malicious  and  without 
probable  cause,  shows  that  the  final  judg- 
ment of  the  court  was  in  favor  of  the  com- 
plainant in  that  suit,  and  thus  affords  con- 
clusive proof  of  probable  cause  for  bringing 
tha  suit.  In  connection  with  this  assign- 
ment, may  be  considered  the  objections  to 
the  action  of  the  court  in  refusing  to  give 
special  requests,  in  auhstance,  that  before 
the  plaintilf  could  maintain  his  suit  for 
malicious  prosecution  the  former  suit  upon 
which  it  is  based  must  have  finally  termi- 
nated in  favor  of  the  plaintilT  in  the  prea- 
ent  suit,  and  that,  if  tne  final  judgment  in 
tiie  original  suit  was  against  the  plaintiff 
in  this  suit,  be  could  not  recover  in  this 
action,  and  this  would  be  true  though  the 
complainant  in  the  original  suit  was  not 
iiucceBiiful  in  establishing  all  his  allegations 
and  contentions.  The  contention  is  also 
Tnade  that  the  court  should  have  examined 
"the  record  in  the  original  suit,  and  told 
the  jury  whether  it  was  decided  for  the 
plaintiff  in  the  present  suit  or  not,  and  it 
was  error  to  leave  it  to  the  jury  to  decide 
whether  plaintiff  was  or  not  successful,  as 
they  might  determine  upon  a  question 
which  was  not  passed  upon  in  the  original 

Plaintiff  and  defendant  had  been  part- 
ners in  Enoxville  for  many  years,  and  had 
huilt  up  a  large  business;  Swepson  furnish- 
ing almost  all  the  capital,  and  Davis  atUnd- 
ing  to  the  business,  and  receiving  a  salary 
therefor,  besides  a  share  in  the  business. 
The  bill  in  the  original  suit  was  brought 
to  wind  up  the  partnership,  and  it  was  al- 
leged that  the  stock  was  sold  out  on  Octo- 
ber 1,  1891,  and  the  firm  went  into  liquida- 
Uon  at  that  time.  The  allegations  of  the 
WU  of  which  complaint  is  specially  made 
aj«.  in  substance,  that  Davis  had  drawn 
out  of  the  firm  large  sums  of  money,  and 
invested  the  same  in  real  estate,  until  tha 
baftnce  to  the  delrit  of  his  personal  ac- 
count was  more  than  $10,000,  and  that  this 
debit  againat  him  was  one  of  the  largest  as 
acts  of  the  ftrrn;  that  ho  had  invested  $13, 
S9L.B.  A. 


600  or  more  of  the  firm's  mon^  in  real  es- 
tate at  or  near  Johnson  Ci^,  and  had 
taken  the  title  in  his  own  name;  that  he  af- 
Urwarda  sold  the  land  to  an  incorporated 
company,  which  he  organized  for  that  pur-  , 
pose;  that  he  took  of  the  firm's  money  $12,- 
51S.50,  and  put  it  into  a  tract  of  land  near 
Lake  Ottoaee,  taking  the  deed  to  himself 
and  the  complainant  jointly;  that  he  with- 
held the  deed  to  the  aame  from  registration 
for  more  than  three  montlis  in  order  to  con- 
ceal the  transaction  from  complainant;  that 
complainant,  because  of  defendant's  insolv- 
ency, chose  to  ratify  the  purchase;  that 
Davis  took  also  $4,375  of  the  firm's  money 
and  invested  it  in  a  lot  in  Knoiville,  and 
took  deed  to  himself  individually;  that  de- 
fendant's account  waa  overdrawn  more  than 
$30,000,  instead  of  $1S,000,  as  admitted  by 
bim.  and  that  outside  of  defendant's  in- 
debtedness, and  the  lands  and  tot  men- 
tioned, there  were  only  a  lot  of  suspended 
notes  and  accounts,  of  which  defendant  ad- 
mitted that  only  about  $12,000  were  col- 
lectible, and  that  defendajit  had  no  prop- 
erty, except  a  home  in  Knoxville,  worth 
about  $3,000 ;  that  he  had  become  insolvent, 
and  was  in  no  business,  but  was  planning 
a  trip  to  New  York  or  Baltimore  to  engage 
in  business,  and  in  the  meantime  was  col- 
lecting the  remaining  debts  due  the  firm, 
and  not  accounting  to  complainant  for  the 
same.  'There  was  a  prayer  for  an  account, 
and  decree  for  whatever  might  be  found  due 
on  settlement,  for  the  appointment  of  a  re- 
ceiver, and  for  realizing  on  all  the  asseta 
of  the  firm,  real  and  personal,  and  for  gen- 
eral relief.  The  defendant  ansH  eved  the 
bill,  going  into  great  detail  in  r»Hrd  to  the 
business  of  the  partnership;  explaining  the 
various  transactions  complained  of;  deny- 
ing all  charges  of  mismanagement  and  mis- 
appropriation on  bis  part,  and  all  .Tllc^'a^ 
tions  that  tended  to  injure  his  personal  or 
business  standing;  and  insisting  that  tho 
firm  waa  nOt  dlasolved,  but  that  the  charges 
made  sgainst  him  were  calculated  to  injure 
him  personally  and  in  his  business  rela- 
tions. The  chancellor  heard  the  case,  and 
decreed  that  the  dissolution  of  the  partner- 
ship ahould  be  deemed  to  have  been  made 
as  of  the  date  the  bill  was  filed,  and  that  it 
waa  not  necessary  to  decide  whether  it  waa 
being  run  under  a  contract  oi  five  or  ten 
years  at  the  time  of  the  dissolution;  that 
the  allegations  that  defendant  had  drawn 
out  large  sums  of  money  and  invested  them 
in  real  estate,  concealing  the  same  from  com- 
plainant, were  untrue,  but  that  the  part- 
nership funda  were  used  with  the  full 
knowledge  and  conEtent  of  the  plaintiff;  that 
the  landrt  were  partnership  assets;  that  the 
defendant  only  used  $1,000  of  ths  firm's  as- 
sets in  the  purchase  of  the  lot  in  Knoxville 
for  $4,375,  and  the  remainder  was  paid  for 
by  defendant  out  of  his  individual  meana; 
that  defendiint  v/;.s  entitled  to  81,000  of 
Nnnh  notes,  but  was  not  entitled  to  a  credit 
upon  his  account  of  £1,575  for  salary,  aa 
claimed.  The  case  was  referred  to  the  mas- 
ter to  ascertain  the  state  of  accounts  be- 
'  tween  the  parties  upon  a  basis  laid  down. 
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and  Swepson  ttierenpon  appealed  to  the  an- 
preme  court.  The  cuise  was  beard  before 
the  court  of  chancecy  appeals,  and  tbe  de- 
cree of  tbe  cbancellor  wss  affirmed,  except 
that  Davis  waa  allowed  od  his  assigunent 
an  additional  credit  on  salary  account  of 
91,575,  which  the  chanccUor  bad  disal- 
lowed, and  all  costa  were  adjudged  against 
Snepson.  37  S.  W.  S9(t.  The  opioion  of 
that  court  waa  made  part  of  the  record,  and 
Swepaon  appealed  to  the  supreme  court. 
This  court  orallj  affinned  the  decree  of  t)k 
court  of  chancerj  appeals,  and  adopted  tbe 
decree  of  that  court  as  its  own,  and  ordered 
that  the  decree  of  the  court  of  chancery  ap- 
peals, which  had  made  the  opinion  of  thH.t 
court  a  part  of  the  record,  should  be  certi- 
fied to  the  chancery  court,  along  with  the 
decree  of  the  euprenie  court,  on  the  remand 
of  the  cause.  After  the  remand  the  cause 
proceeded  to  an  accouct  and  final  judgment 
on  21st  April,  1900,  for  «2,ieo.e6  against 
Davis  tbe  defendant,  and  in  favor  of  Swep- 
B011,  the  complainant,  in  that  cause.  The 
court  of  chancery  appeals  in  its  opinion 
cays,  among  other  things:  "It  is  sufficient 
to  say  that,  in  our  opinion,  the  inlin  con- 
tentions of  the  complainant  in  his  bill  are 
not  Buatained  t^  the  proof."  And  a^in; 
"  We  are  satisHed  that  defendant  Davis,  in 
all  his  negotiations  and  conduct,  believed 
that  what  is  called  the  '  ten-year  contract ' 
was  in  force;  but,  looking  at  the  relation  of 
these  parties,  and  what  was  actually  done, 
we  agree  with  tbe  cbancellor  that  it  is  of 
ictical   importai 


«ontra«t  was  in  existence,  and  actually  re- 
garded oa  an  .existing  contract,  defining  tbe 
rights  and  duties  of  the  parties,  at  and  be- 
fore Hie  bill  was  filed.  ...  In  view  of 
the  tiling  of  this  bill,  and  its  charges,  no 
court  of  equity  would  continue  partnership 
relation!  between  them,"  And  again:  "  An 
examination  of  this  whole  record,  and  all 
the  evidence  contained  in  it,  and  especially 
record  evidence  furnished  by  complainiint, 
8wepson,  himself,  leads  us  irresistibly  to 
the  conclusion  that  this  bill  and  its  serious 
charses  were  without  any  rational  founda- 

Now,  conceding  we  may  look  to  the  opin- 
ion bf  the  court  of  chancery  appeals  in  the 
original  suit,  and  conceding  all  that  is  said 
by  that  court  in  regard  to  the  necessity  for 
the  original  suit,  and  conceding,  as  claimed 
t^  counsel  for  Davis,  that  many  charges  and 
alJ^^ntions  in  the  bill  were  unautTiori/ed 
and  unwarranted,  and  calculated  to  do  Mr. 
Davis  great  injustice,  and  that  they  did  ac- 
tually so  result,  tbe  fact  appears,  neverthe- 
less, that  upon  the  Snal  decree  in  tbe  orig- 
inal suit  it  was  in  favor  of  Swepson  and 
againat  Davis  for  {2,150, SS.  Tbe  question 
arises,  Can  a  suit  for  malicious  prosecution 
be  Buetai^ied  upon  such  record,  and  in  view 
of  the  final  decree  in  the  oiiginal  suit!  In 
order  to  maintain  a  suit  for  malicious  pros- 
ecution, it  is  necessary  to  allege  and  prove 
that  the  former  or  original  suit  on  which 
it  is  based  has  terminated,  and  that  it  re- 
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suited  In  favor  of  tbe  defendant  in  that 
suit.  PhariK  v.  Lambert,  1  Sneed,  228; 
Sloan  V.  MaCracken,  7  Lea.  026;  MemphU 
Oayoan  (Jo*  Co,  v.  Williammn,  8  Heibk. 
3U;  Stevmrt  v.  Bmneh'A~n,  SB  U.  S.  m7, 
2fi  L.  ed.  110;  CrtiKCnt  City  L.  8.  L.  A  S.  H. 
Co.  v.  Butcher^  Union  S,  B.  A  L.  8.  L. 
Co.  120  U.  S.  141,  30  L,  ed.  014.  7  Sup.  Ct. 
Rep.  472.  The  authoritie*,  English  and 
Anierioan,  sustaining  this  proposition,  are 
collated  in  19  Am.  &.  Eng.  Enc.  Law,  2d  ed. 
p.-  683;  13  Enc.  PI.  ft  Pr.  446.  Japgard.  in 
his  work  on  Torts,  says:  "To  maintain  ai^ 
action  for  malicious  prosecution,  tbe  plain- 
tiff  must  show  that  the  original  proceeding 
terminated  in  his  favor,  if  from  its  nature 
it  was  cnpuble  of  such  termination,  and  such 
termination  miint  have  been  fnal,  so  that  it 
cannot  be  renewed.     ...     If  the  original 

Sroceeding  has  not  terminated  in  plninlJlTB 
Ivor,  all  questions  as  to  malice,  want  of 
proper  cause,  and  the  like,  are  immaterial," 
1  Jaggard,  Torts,  E  IBS,  p.  610,  citing  a 
large  number  of  English  and  American 
cases,  Mr,  Cooley,  in  bis  work  on  Torts, 
in  defining  tbe  elements  necessary  to  sus- 
tain an  action  of  malicioua  prosecution, 
says  ('181):  "There  ij  a  concurrence 
of  the  following  circumstances:  (1)  A 
suit  or  proceeding  haa  been  instituted  with- 
out any  probable  cause  therefor;  (2)  the 
motive  in  Instituting  it  waa  malicious;  (3) 
£be  prosecution  has  terminated  in  the  ac- 
quittal  or  discbarge  of  tbe  accused."  Again 
{•18(i)  :  "The  termination  of  the  proved- 
ing  must,  in  general,  be  by  a  final  acquit- 
tal." In  1  Hilliard,  Torts,  |  20.  p.  472,  it 
is  said:  "An  action  for  malicious  prosecu- 
tion of  a  civil  suit  will  not  lie  until  t)ia 
final  termination  of  the  suit,  and  the  com- 
plainant iniiat  allege  a  -want  of  probable 
cause,  by  averring  that  tbe  suit  was  finally 
deter  mi  red  in  favor  of  the  defendant 
therein."  To  the  same  effect  and  substance 
is  Webb's  Pollock,  Torts,  pp.  3Q4,  3D5,  note 
3;  Addison,  Torta,  \  874.  In  Sfooit  v.  ifo- 
Cra«Aen,  7  Lea,  627.  it  ia  esid:  "This  ac- 
tion is  brought  to  recover  dajnages  for  the 
wrongful  suing  out  of  the  attachment  in 
the  original  cause.  Such  an  action  is  the 
common-law  action  for  the  malicious  pros- 
ecution of  a  civil  suit,  and  is  grounded  upon 
malice  and  the  want  of  probable  cause. 
Bmilh  y.  Eakin,  2  Sneed,  457,  402,  The 
plaintiiT  must  show  that  the  suit  com- 
plained of  is  ended,  and  ended  by  a  deci- 
sion in  his  favor.  Memp\i»  Gayoao  Qat 
Co.  V.  Williamson,  9  Heisk.  314;  Pharis  v. 
i  iMmberl,  1  Sneed,  228,  For  it  the  deciiion 
were  in  favor  of  the  plaintiff,  the  judgment 
would  be  conclusive  that  there  was  probable 
cause,  unless  shown  to  have  been  procured 
by  fraud.  .  .  .  The  plaintiff  below  in 
tbe  present  suit  has  failed  to  show  a  deel- 
his  favor  in  any  respect  in  the  at- 
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tachnient  suit,  and  his  action  necessarily 
fails."  Tn  this  case  there  was  judgment, 
also,  upon  the  merits  in  favor  of  the  plain- 
tiff. In  tbe  cases  of  Sloan  v.  UeCTOckmt, 
7  Lea,  627,  and  Urmphit  Qayoio  Oat  Co. 
V.  IV'if^i'amson,  9  Hetsk.  314,  it  waa  bcid, 
in  Bubstanoe,  that  the  Judgment  of  an  In- 
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ferior  tribunal  in  fB.vor  of  the  oriffinal 
plolotifT  is  prima  facie  evidence  of  probable 
cause,  even  though  the  decision  of  the  court 
of  Bnal  resort  should  reverse  the  judgment 
of  the  court  below,  and  be  in  foYor  of  the 
defendant  in  the  original  suit. 

We  have  been  cited  to  quite  a  number  of 
cases  by  counsel  for  the  plaintiff,  but,  so 
far  aa  we  have  been  able  to  examine  them, 
they  are  not  in  conflict  with  the  rule  laid 
down.  In  the  case  of  O'Brien  v.  Barry,  106 
Ma.S9.  300,  S  Am.  Rep.  329,  cited  by  plain- 
tiff in  this  suit,  it  is  said:  "  In  an  action 
for  malicious  prosecution,  the  plaintiS 
must  show  that  the  prosecution  or  suit  com- 
plained of  has  been  terminated  by  a  judg- 
ment in  his  favor."  It  was  held  that  such 
HUit  was  premature  when  brought  before 
the  terrai nation  of  the  replevin  suit  on 
which  it  was  based,  although  it  was  ap- 
parent that  damage  had  been  done  alreaay 
ttj  seizure  of  the  property  in  the  replevin 
suit.  We  have  also  been  specially  referred 
to  the  case  of  TFood  v.  Layeock,  3  Met. 
(Ky.)  103,  bat  in  that  case  it  is  said: 
"  It  ia  a  well-established  principle  that  a 
plaintiff  cannot  maintain  an  action  for  the 
malicious  prosecution  of  a  civil  suit  until 
after  the  legal  termination  in  hia  favor  of 
the  suit  complained  of,  and  such  termina- 
tion must  appear  on  the  face  of  the  declara- 
tion or  petition."  Citing  Spring  v.  Betore, 
12  B.  Mon.  563;  Cote  v.  Banks,  3  T.  B. 
Mon.  209;  1  Hilliard,  Torts,  4DS.  It  ia  said 
in  that  case  that  an  exception  exists  in 
cases  where  there  is  a  st&tutory  provision 
which  declares  an  interlocutory  decree 
final,  but,  adds  the  court,  "  except  in  cases 
of  the  clasn  mentioned,  we  are  aware  of 
none  In  which  the  important  prerequisite  of 
the  legal  termination  of  the  suit  complained 
of  can  he  dispensed  with."  In  the  progr^eaa 
of  the  case  there  was  an  order  discharging 
an  injunction  because  improperly  sued  out, 
and  tiie  court  held  that  the  suit  tor  mali- 
cious prosecution  of  the  injunction  could, 
not  be  maintained  until  the  former  suit  was 
determined  on  the  merits.  While  the  court 
tu  that  case  emphasizes  the  necessity  that 
the  original  suit  should  be  terminated,  it 
also  emphatically  lays  down  the  prerequi- 
site that  it  must  be  terminated  in  favor  of 
the  plaintiff  in  the  second  suit.  The  case 
of  ttity  V.  Bennett,  111  Wis.  B13,  66  L.  R. 
A.  261,  87  N.  W.  804,  is  relied  on.  In  that 
case  the  rule  is  laid  down  as  follows;  "A 
right  of  action   for  damages   for  malicious 

firo^ecution  does  not  accrue  till  the  wrong- 
ul  proceeding  has  been  brought  to  final  de- 
termination in  favor  of  the  defendant  or 
person  accused."  Citing  a  large  number  of 
authorities.  It  was  said:  "  In  an  action  to 
recover  compensation  for  such  a  wrong, 
such  final  determination  must  be  distinctly 
alleged  in  the  complaint,  and  proved  upon 
the  trial,  the  same  as  any  other  fact  es- 
sential to  the  cause  of  action,  or  the  plead- 
ing will  be  open  to  successful  challenge  for 
insuflic-iency.  Appellant  now  invokes  that 
rule,  but,  as  we  read  the  complaint,  it 
seems  that  it  is  very  clearly  alleged  that 
the  wrongful  prosecution  was  ended  by  a 
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judgment  in  favor  of  the  defendant  therein 
before  this  action  was  commenced.  The 
meaning  of  the  lan^aee  of  tlie  pleading, 
'  It  wns  finally  decided  and  adjudged  in 
said  action  on  the  S5tb  day  of  Sep^mber, 
IDOO,  that  said  action  was  without  founda- 
tion and  was  maliciously  and  unjustly  be- 
gun, and  that  this  plaintiff  was  and  had 
not  tieen  guilty  of  any  wrong,  and  awarded 
this  plaintiff  judgment  therein  against  the 
plaintiff  therein  (the  defendant  in  this  ac- 
t^n),- — '  leaves  no  room  for  reasonable  con- 
troversy but  that  the  alleged  wrongful  pros- 
ecution was  closed  by  a  judgment  in  favor 
of  the  respondent  nrior  to  the  commence- 
ment of  this  suit.  The  case  was  t*eing 
heaxd  upon  demurrer,  and  the  effect  of  the 
holding  was  that  the  termination  of  the 
suit  favorably  to  the  defendant  therein  had 
been  sufficiently  alleged  in  the  complaint, 
and  the  demurrer  was  not,  therefore,  good. 
It  was  held  that  the  pendencjr  of  a  receiv- 
ership in  the  case  would  not  prevent  the 
judgment  being  final,  if  the  issues  material 
to  the  question  of  the  bona  fides  ehould  be 
tried  and  closed  by  final  judgment.  While 
the  case  is  not  definitely  stated,  we  infer 
that  a  final  judgment  had  been  rendered  for 
the  plaintiff  on  the  merits,  and  that  the  re- 
sult of  the  receivership  would  only  deter- 
mine  the  amount  of  his  recovery. 

It  is  said,  however,  that  the  original  de- 
fendant need  not  show  that  he  was  success- 
ful in  all  his  contentions,  or  even  in  the 
final  result,  if  he  can  show  that  he  was  suc- 
cessful, and  the  original  plaintiff  failed,  in 
respect  to  material  allegations  and  charges 
made  in  his  complaint,  and  especially  if 
these  charges  are  unwarranted,  false,  and 
malicious.  To  sustain  this  proposition,  we 
are  cited  to  fi  Greenl.  Ev.  Hedf.  ed.  |  4*9, 
p.  400,  as  follows:  "It  is  not  necessary 
that   the    whole    proceeding    in    which    the 

Elaintiff  was  prosecuted  bj  the  defendant 
a  entirely  groundless.  If  groimdless 
charges  are  maliciously  and  without  prob- 
able cause  coupled  with  others  which  are 
well  founded,  tliey  are  not  on  that  account 
the  less  injurious,  and  therefore  constitute 
a  valid  cause  of  axition."  Mr.  Greenlesi,  in 
support  of  this  proposition,  cites  Fierce  v. 
Thompson,  6  Pick.  1B3;  Stone  v.  Crocker, 
24  Pick.  81:  Reed  v.  Taylor.  4  Taunt  616: 
Buekle;i  v.  Wood,  4  Crfce,  14&,  We  havft  not 
been  furnished  with  the  English  cases  cited, 
and  have  not  access  to  them,  but  the  Massai- 
chusetts  cases  do  not  sustain  the  text  of  Mr. 
Greenlcaf.  The  case  of  Pierce  v.  Tkomp- 
gott,  6  Pick.  193,is  simply  to  the  effect  that 
an  agreement  to  arbitrate  is  not  conclusive 
of  probable  cause.  In  the  other  cases  the 
original  suit  ivas  a  criminal  prosecution  in 
which  the  defendant  had  been  acquitted.  In 
the  case  of  Pierce  v.  Thompson,  S  Pick.  IBS, 
there  were  two  original  suits  said  to  be 
malicious;  orw  being  that  of  Thompson  aa 
administrator,  and  the  other  of  Thompson 
individually  as  a  partner.  On  the  refer- 
ence, Thompson  ob^ined  an  award  on  one 
of  the  cases,  but  failed  on  the  other,  the 
award  being  in  general  terms.  On  the  sub- 
sequent   suit    for    malicious    proeecntion, 
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Pierce  was  allowed  ta  eepaTat«  the  two 
suite,  and  to  show  that  the  award,  which 
was  general,  was  in  fact  applicitble  to  only 
one  case,  and  did  not  apply  to  the  other. 
Ilia  action  for  malicious  prosecution  was 
then  Hutitained  as  to  the  case  in  which  the 


Ji'oicn,  18  C.  C.  A.  431,  30  U.  S.  App. 
730,  72  Fed.  136,  it  ta  held  that,  if  lihelouB 
matter  is  falsely  and  malicioUBty  incorpo- 
rated in  a  suit  which  ia  auccesBfullj  prose- 
cuted, the  remedy  of  the  defendant  therein 
ia  for  libel,  which  he  may  bring  after  the 
termination  of  the  former  suit,  in  this 
case,  which  arose  in  Texas,;  the  actions  for 
malicious  prosecution  and  libel  were  joined. 
It  wan  held  that  the  action  for  maJieious 
prosecution  could  not  be  maintained,  be- 
cause the  original  Buit  hod  not  been  dis- 
posed of  in  Mvor  of  the  defendant.  Pp. 
482,  4B4,  486,  18  C.  C.  A.,  pp.  731,  734,  735. 
30  U.  a.  App.  and  pp.  137,  130,  140,  72 
Fed.  And  it  was  said  the  same  rule  would 
apply  to  the  suit  for  libel,  founded  on  al- 
^gationi  made  in  the  course  of  the  judicial 
proceedings;  tlius  recognizing  that  the  ac- 
tion for  malicious  prosecution  would  lie 
only  when  judgment  had  been  secured  by 
defendant,  but  for  libel  would  lie  for 
charges  made  in  the  course  of  the  proceed- 
ing. In  MitBhell  v.  Jenkiru,  6  Bam.  t  Ad. 
588,  5B4,  cited  in  a  Oreenl.  Ev.  Ifith  ed. 
427,  428,  note  4,  it  is  said  by  the  judge: 
"  I  can  coocdve  a  case  where  there  are  mu- 
tual account*  between  parties,  and  where  an 
arrest  for  the  whole  sum  claimed  by  the 
plaintiff  would  not  be  maliciona;  for  ex- 
ample, the  plaintifT  might  know  that  the 
set-off  was  open  to  dispute,  and  that  there 
WBB  reasonable  ground  for  disputing  it.  In 
that  case,  though  it  might  afterwards  ap- 
pear that  the  set'Off  did  exist,  the  arrest 
would  not  be  malicious.  The  term  '  malice ' 
in  this  form  of  action  is  not  to  be  consid- 
ered in  the  sense  ol  spite  or  hatred  against 
an  individual.  .  •  .  That  would  not  be  the 
case  where,  there  beinff  an  unsettled  account, 
with  items  on  both  sides,  one  of  the  parties, 
believing  bona  fide  that  a  certain  sum  waa 
due  to  him,  arrested  his  debtor  for  that 
sum,  though  it  afterwards  appeared  that  a 
less  sum  was  due."  It  ia  proper  to  remark 
that  in  the  present  case  the  declaration 
nmply  alleges  the  fonoer  suit,  and  a  termi- 
nation of  that  BUit  in  favor  of  the  plaintiff, 
and  that  the  prosecution  was  malicious  and 
without  probable  cause.  There  is  no  alle- 
gation ^at,  notwithstanding  the  final 
judgment  was  against  plaintiff,  still  he  had 
been  successful  in  refuting  false  and  mali- 
cious allegationB  made  in  the  bill  for  the 
purpose  of  securing  a  greater  judgment 
agaiDst  him.  The  plaintiff  does  not,  there- 
fore, present  a  case  where  he  is  suing  for 
malicious  charges  made  and  proved  untrue, 
although  the  final  judgment  was  against 
him,  but  he  brings  the  technical  action  of 
mslieious  prosecution,  which  only  lies  after 
final  judgment  against  the  plaintiff  in  the 
original  suit.  We  know  of  no  authority, 
and  have  been  cited  to  none,,  holding  that 
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'  it  is  necessary  for  the  plolntifT  in  his  orig- 
inal suit  to  sustein  every  allegation  or 
chat^c  made  in  his  Ull,  or  else  be  liable  to 
a  suit  for  malicious  prosecution.  If  this 
be  the  correct  doctrine,  then  in  every  suit 
for  malicious  prosecution  there  must  be  a 
separate  investigation  and  retrial  ol  each 
separate  all^ation  made  in  the  original 
suit,  without  reference  to  the  result  of  the 
suit  as  a  whole,  and  the  final  decree  therein. 
The  only  sound  and  tenable  rule  in  ca.9e3  of 
malicious  prosecution  is  that  adopted  by  all 
the  courts,  and  that  is  to  settle  the  question 
whether  the  original  suit  was  successfully 
prosecuted  or  not  by  the  decree  therein 
upon  the  final  adjudication,  and  not  by  the 
separate  allegations  and  charges,  and  the 
proof  for  and  against  each. 

Nor  can  the  court  upon  the  trial  of  the 
cause  for  malicious  proaecntion  look  to  mat- 
ters which  were  not  passed  on  in  the  orig- 
inal suit,  and  decide  what  effect  such  ez- 
trar^oUB  matters  might  have  had  in  the  de- 
cision of  the  original  suit,  if  considered. 
To  allow  this  will  permit  a  review  of  the 
original  suit  upon  issues  not  involved  in 
it,  and  a  retrial  of  that  suit  upon  different 
grounds  from  those  upon  which  it  was  orig- 
inally decided.  Hence,  it  was  error  for  the 
court  to  submit  to  the  jury  the  question 
whether  Davis  was  successful  in  the  orig- 
inal cause,  upon  the  assumption  that  he  bad 
a  ten-year,  instead  of  a  five-year,  contract 
of  partnership.  The  court  said  to  the  jury 
that  "  this  question  was  expressly  ignored 
in  said  original  suit,  ajid  is  a  question  of 
fact  to  be  found  and  determined  by  you  in 
this  case,"  and  told  the  jury  that,  if  they 
found  this  issue  in  favor  of  Davis,  then 
Swppson  must  in  the  ori^nal  suit  have 
proved  such  h reaches  of  tj-ust,  misappro- 
priations, and  other  conduct  as  would  be 
Buflicient  to  set  aside  the  ten-year  contract. 
This  was  in  effect  saying  that  whether  Da- 
vis gained  or  lost  the  original  suit  de- 
pended, not  upon  the  decree  in  that  suit,  not 
upon  the  issues  considered  nnd  determined 
in  that  suit,  but  whether  Davis  was  enti- 
tled to  the  benefit  of  a  ten-year  contract, — 
a  quetttion  which  had  not  been  determined 
in  the  original  suit,  but  had  been  expressly 
pretermitted  and  not  passed  upon.  If  the 
original  suit  ought  to  have  been  determined 
on  that  question,  as  it  waa  not  so  deter- 
mined there  has  been  no  adjudication  what- 
ever, and  no  final  judgment  in  Davis's  fa- 
vor. It  was  in  effect  holding  that  the 
former  suit  had  never  been  decided  upon 
the  real  question  involved,  hut  that  this  un- 
decided question  must  govern  the  jury  in 
determining  whether  Davis  won  or  lost  the 
suit,  and  whether  that  suit  had  been  prop- 
erly brought,  with  probable  cause.  The 
declaration  set  up  the  former  suit,  end  is 
based  upon  it,  and  Davis  must  stend  or  fall 
t^  the  result  of  that  suit;  and  the  result 
of  that  suit  is  triable  by  the  record  as 
made,  not  by  matters  which  were  not  em- 
braced in  it,  but  expressly  reserved  and  ex- 
cluded from  it.  Bretcer  v.  Jaeoha,  22  Fed. 
217 :  14  Am.  &  Eng.  Enc.  Law,  p.  69,  note  2. 

The  result  is  that  the  court  below  was  in 
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nrroT  in  holding  that  the  suit  (or  maliciou* 

firosecution   coutd   be  tiased   upon   an  c   ' 
oai  Milt  which  had  been  teniiin&t«d  b 


iubmitting  to  the  jury  the  quesUon  whether 
the  plaintifT  in  this  suit  was  Bucceaaful  in 
the  original  aiiit,  and  especially  in  telling 
tlie  jury  that  it  could  looic  to  matterB  not 
passed  upon  in  that  suit,  but  expressly 
pretermitted  by  the  decrees  in  that  case. 
Whether  the  plaintifT  could  have  maintained 
an  action  for-  libel  upon  the  separate 
charges  made  in  the  bill  which  were  not 
sustained  by  proof,  aa  was  held  in  the  case 
of  Masteiaoyi  v.  Brown.  IB  G.  C.  A.  481,  30 
U.  S.  App.  730,  73  Fed.  136,  we  do  not  de- 
cide, as  that  question  is  not  involved  in 
thid  case,  by  the  character  of  the  action 
brought,  nor  by  the  declaration  in  the  cane. 
Vor  the  errors  indicated,  which  are  vital, 
the  judgment  of  the  court  below  mttet  be 
reverned,  tJid  the  cause  remanded  for  a  new 
trial,  and  appellee  will  pay  costs  of  appeal. 

A  petition  for  rehearing  ha.Ting  been  filed, 
the  following  response  WKS  handed  down 
November   I,   1902: 

In  this  cause  a  very  earnest  petition  to 
rehear  has  been  filed.  It  ia  insisted  that, 
even  if  it  be  conceded  that  the  original  suit 
mn^t  have  terminated  and  been  decided  in 
favor  of  the  defendant  in, that  suit,  before 
the  action  of  malicioua  prosecution  c 
be  maintained,  still  the  real  position  of 
counsel  for  Davis  is  that  the  record  of  the 
original  case,  taken  as  a  whole,  does  show 
a  termination  ol  the  suit  in  his  favor, —  in 
other  words,  that  the  court  should  look  be- 
hind the  final  judf;jnent  in  the  original  suit, 
and  ascertain  whether,  upon  the  contentions 
made  1^  the  bill  as  a  whole,  Davis  was  suc- 
cessful. 

It  is  said  that  the  court  did  not  cite  and 
comment  upon  2  Rice,  Ev.  p.  1082.  This 
was  not  done  because  the  extract  from  Rioe 
Is  a  literal  copv,  in  both  text  and  citations, 
of  the  extract'from  2  Greenl.  Ev.  p.  24B. 
There  is  nothing  in  Rice  but  whet  is  taken 
literally  and  verbatim  from  Oreenleaf,  and 
■  the  latter  was  commented  on  at  length. 
The  fact  that  Bice,  in  his  compilation  of 
authorities  and  cases,  has  copied  from 
Oreenleaf,  adds  nothing  to  the  value  or 
weight  of  the  authority.  Nor  does  the  fact 
that  the  text  and  notes  in  Oreenleaf  have 
remained  the  same  throughout  IG  editions 
odd  force  to  it,  or  prove  its  correctness,  if 
not  supported  by  the  authorities  cited  or  1^ 
other  authorities.  We  are  again  cited 
several  cases  to  which  our  attention  v 
called  on  the  original  hearing,  and  which 
we  could  not  examine  because  the  books 
were  not  accessible.  The  case  of  Brown 
Mclniyre,  43  Barb.  344,  is  cited  and  again 
relied  on,  though  not  furnished.  That  case 
refers  alto  to  the  case  of  Strong  v.  Qrannii, 
2S  Barb.  122,  but  we  have  not  access  to  the 
last-named  case.  It  is  well  to  remark  that 
these  eases  are  not  from  courts  of  la«t 
•art.  The  ease  of  Brovm  v.  Mclntyre,  43 
Barb.  341,  is  tUgeated  in  33  Am.  Dig.  Cant. 
fiS  L.  B.  A. 


ed.  p.  17se,  (*),  as  followa;  "A  creditor, 
having  brought  suit  in  Cajiada  against  his 
debtor  for  a  lawful  claim,  had  him  arrested 
on  a  capias  issued  on  an  affidavit  made  by 
himself,  which  by  the  laws  of  Canada 
could  not  be  controverted,  and  in  which  he 
flxed  the  amount  of  claim  at  a  sum  greater 
than  the  actual  indebtedness,  so  that  the 
debtor  was  unable  to  procure  bail,  which  he 
might  have  procured  if  the  creditor  bad 
correctly  stated  the  amount  of  the  debt. 
Held,  that  the  debtor  could  maintain  on 
action  for  malicious  prosecution."  It  ap- 
pears thia  case  was  based  upon  the  idea  of 
an  abuse  of  the  process  of  the  court  in  or- 
remtin^  the  defendant  for  an  amount  for 
which  he  could  not  give  bail ;  and,  if  so,  it 
would  be  no  authority  in  this  case;  nor 
would  it  he  out  of  line  with  the  (general 
trend  of  authority  giving  a  right  of  action 
for  the  malicious  abuse  of  process  or  false 
imprisonment,  as  hereafter  stated  more 
fully.  The  case  of  Morton  v.  Young,  56 
Me.  24,  is  also  again  called  to  the  attcnt'on 
of  the  court.  It  was  not  commented  on  in 
the  original  opinion,  though  examined,  be- 
cause it  was  not  betieved  to  bear  upon  the 
question  now  at  issue.  The  cose  we  Und  re- 
ported in  02  Am.  Dec.  GQS.  There  appears 
to  have  been  no  issue  in  the  case  as  to  how 
the  original  suit  was  decided.  The  suit 
was  for  debt,  accompanied  by  an  arrest  of 
defendant.  In  order  to  release  himself 
from  custody,  and  acting  under  duress,  the 
defendant  paid  part  of  the  demand;  and  the 
jury  found  that  it  was  paid  under  protest 
and  duress,  imd  with  a  denial  of  the  justice 
of  the  claim.  It  was  insisted  the  payment 
was  conclusive  proof  of  probable  cause  for 
the  former  suit.  The  court  held  not.  unless 
it  had  been  voluntarily  made,  and  the  pay- 
ment did  not  estop  the  complaining  party 
from  showing  the  groundlessness  and  mal- 
ice of  the  proceeding.  We  are  furnished 
with  a  copy  of  RucUey  v.  Wood.  4  Coke. 
146,  referred  to  by  Mr.  Oreenleaf.  Counfcl 
says  this  case  is  a  little  misty,  and  has  to 
he  read  carefully  to  be  understood,  but 
when  understood  it  means  that  when  a  bill 
was  filed,  making  certain  charges,  of  which 
d  court  of  equity  hsd  cognisance,  but  wh'ch 
were  privileged,  and  other  cha-ges  were  in- 
corporated of  which  It  did  not  have  cogni- 
zance, an  action  would  lie  as  to  the  latter. 
though  not  aa  to  the  former.  But  it  waa 
held  in  that  ease  that  the  action  was  not 
founded  upon  the  allegations  of  the  bill,  but 
upon  the  fact  that  defendant  had  stated,  in 
the  county  of  Palcp,  in  the  hearing  of  many 
persons,  that  the  bill  was  true,  but  did  not 
say  what  the  allegations  of  the  bill  were. 
so  that  persons  hearing  the  statement  that 
the  bill  was  true  nevertheless  did  not  Icnow 
that  the  clauses  In  the  l»ll  were  slandero'is, 
and  for  that  cause  the  judgment  holding 
the  defendant  liable  was  reversed.  It  does 
not  clearly  appear  what  the  action  brought 
in  this  case  was.  It  is  stated  it  was  an  ac- 
tion on  Uie  case,  and,  from  the  very  nature 
of  the  case,  must  have  been  an  action  for 
slander.  The  cose  of  Stom  r.  Crocker,  24 
Pick.  81,  ia  cited,  but  wa  do  not  comment 
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upon  It,  a*  we  cannot  lee  that  it  in  may  way 
jniataitui  counael  for  Davla.  Th«  caM  of 
B«ed  T.  Taylor,  4  Taunt.  61G,  ia  wOd  to  be 
tn  point.  It  was  a  suit  for  the  maliciotu 
pnweeutioii  of  a  eriBiiiial  ]iidiebneiit  eon* 
taininz  twelve  t^Tges  of  perjnrjr,  made  in 
regard  to  eifclit  Mveral  pavmenta  and  trana- 
aetiona.  It  waa  abown  that  the  defendant 
ao  indicted  was  acquitted  of  all  obargea. 
The  eridence  tended  to  ahow  that  parta  of 
the  affidavit  as  to  three  of  the  tranuctioaa 
vera  untrue  and  made  without  probable 
oauae.  A»  to  the  other  tranaactiona,  it  waa 
shown  the  charges  were  true,  and  there  waa 
DO  probable  cause  for  the  easignmenta  of 
perjury  aa  to  tliese  traneactiona.  It  was 
■aid  bg'  Uauafleld,  Ch.  J.,  that  if  a  man 
prefer  an  indictment  containing  several 
charges,  aome  of  which  are  grounded  on 
proMble  cauae,  and  othera  not,  thia  would 
mpport  a  count  for  preferring  an  indict- 
ment without  probable  cauae;  and  Oibbs,  J., 
concurred  with  him.    The  case  is  cited  with 

Sproval  in  4  Fhillippa,  Ev.  2d  ed.  p.  2ST. 
e  case,  na  we  read  it,  explains  the  text 
of  Mr.  Greenleaf  in  a  manner  which  puta 
an  application  to  it  entirely  different  from 
that  inalsted  on  by  counael  for  Mr.  Davis, 
ftiid  simply  holds  that  where  a  malieioua 
suit  is  brought,  based  on  aeveral  chargea  or 
allegations,  and  it  ia  decided  for  the  de- 
fendant, auch  defendant  may,  in  a  aubse- 
qllent  suit  for  malicious  prosecution,  show 
that  a  portion  of  the  charges  and  auc- 
tions are  fnlee,  malicious,  and  made  with- 
out prolMble  cause,  although  other  charges 
may  M  good  and  baaed  upon  probable  cause. 
But  it  does  not  hold  that  the  same  result 
would  follow  if  the  judgment  In  the  orig- 
inal suit  was  adverse  to  the  defendant 
therein.  Tn  other  words,  the  plaintiff  in 
the  suit  for  malicious  prosecution,  when  he 
has  judgment  in  his  favor  in  the  original 
■uit,  may  show  that  any  one  or  more  of  the 
charges  made  was  maJicious  and  without 
probable  cause.  In  other  words,  to  apply 
the  principle  to  the  present  case,  if  Davis 
had  been  successful  in  the  original  case, 
Hnd  obtained  a  judgment  In  his  favor 
therein,  he  could  sustain  his  action  in  this 
case  if  he  could  abow  that  any  one  of  the 
charges  made  in  the  original  suit  was  false 
and  made  mnliciously  and  without  probable 
«auBe.  and  it  would  not  be  required  of  him 
to  show  each  and  every  charge  to  be  false, 
malicious,  and  without  probable  cause.  As 
thus  explained  and  applied,  the  text  of 
Greenlenf  ia  not  in  conflict  with  other  hold- 
infri  of  the  courts,  when  he  says:  "It  ia 
not  nM'essary  that  the  whole  proceedings 
be  utterly  groiindlees,  for,  if  groundless 
charges  are  maliciously  and  without  prob- 
able cause  coupled  with  others  which  are 
well  founded,  they  are  not  on  that  account 
the  less  injurious,  and  therefore  constitute 
a  valid  cause  of  action."  The  difference  be- 
twen  tlint  case  and  the  present  one  ia  vital, 
in  that  there  was  an  acquittal  of  the  defend- 
ant of  all  charges  in  that  ease,  while  here 
there  was  judgment  against  Davis.  If  in 
the  present  case  Swepson  had  failed  to  re- 
cover judgment  agaiuat  Davis,  and  the  lat- 
fi»L.R.  A. 


ter  had  then  aned  for  mallcloiu  prosecution, 
he  might  show  that  any  one  of  the  chargea 
was  falsa,  malicious,  and  without  prababla 
cause,  even  though  others  may  have  been 
auatained,  or  be  Mown  to  be  baaed  on  prob- 
able cause.  We  cannot  see  that  this  case 
is  in  point  in  the  present  auit.  The  case  of 
l/oiory  V.  Uilkr,  3  Leigh,  681.  24  Am.  Dec 
G80,  ia  referred  to;  but  the  gist  of  this  de- 
cision is  simply  that  the  party  bringing  the 
suit  for  malicious  prosecution  for  a  crims 
muat  ahow  an  acquittal  before  action 
brought,  but  that  the  preciae  date  is  not 
material.  4  Fhitlipps,  Ev.  2d  ed.  p.  281,  is 
cited,  where  it  ia  aaid:  "  Where  there  have 
been  mutual  dealings  between  the  plaintiff 
and  defendant,  and  items  are  ascertainable 
to  be  due  on  each  side  of  the  account,  an 
arrest  for  the  amount  of  one  side  of  the  ac- 
count, without  deducting  what  is  due  on 
the  other,  is  malicious  and  without  probable 
cause.  And  in  answer  to  an  action  for  ina^ 
licioualy  arresting  the  plaintiff  without  hav- 
ing a  cause  of  action  to  a  bailable  amount, 
it  is  not  sufficient  to  show  that  the  defend- 
ant had  a  cause  of  action  to  the  requisits 
amount,  if  it  be  a  different  cause  from  that 
mentioned  in  the  affidavit  to  hold  to  bail." 
Authoritiea  are  cited  to 'these  two  proposi- 
tions. The  text  continues,  however,  as  fol- 
lows; '"Though  in  an  action  in  that  par- 
ticular form  it  will  be  sufficient  for  the  de- 
fendant to  prove  a  debt  to  a  bailable 
amount,  notwithstanding  it  is  much  less 
than  the  sum  for  which  tl  a  plaintiff  was 
arrested.  It  ia  not  sufBcient  proof  of  a 
want  of  probable  cause  for  holding  the 
plaintiff  to  bail  for  a  particular  sum  to 
show  that  a  less  sum  was  paid  into  court, 
nnd  taken  out  by  the  defendant,  who  in 
consequence  relinquished  his  action  against 
the  plaintiff."  It  ia  apparent  that  the  au- 
thor, in  hia  text,  is  speaking  of  on  action 
for  malicious  arrenL  or  falne  imprisonment 
aa  contradistingutehed  from  an  action  for 
malicious  prosecution, —  a  distinction  which 
the  learned  author  comments  on  In  several 
pages  of  the  volume,  and  which  is  recog- 
nized in  all  the  authorities  and  cases  in 
which  the  two  actions  are  considered.  Sev- 
eral references  are  made  to  Xcwell  on  Mali- 
cious Prosecution,  which  we  have  carefully 
examined  and  considered.  Section  33,  p. 
52,  relates  to  an  action  for  ma.licious1y  suing 
cut  an  attachment,— a  case  clearly  dia- 
tirgulshable  from  the  present.  So  t  4, 
subd.  2  (pp.  32S,  320,  and  notes),  relates 
to  mallL'ious  arrests  or  false  imprisonmentH, 
also  different  from  the  case  at  bar.  Tliis 
difference,  as  we  have  already  said,  is 
pointed  out  in  Philtipps  on  Evidence.  It  is 
also  conunented  on  in  Newell  on  Malicious 
Prosecution  (f  22,  p.  3fiOI;  also  f  4,  p. 
4S4;  also  f  20,  p.  3.5S.  The  difference  ma- 
terial to  be  observed  in  the  present  case  is 
that  in  an  action  for  malicious  prosecution 
it  must  be  alleged  and  sliown  that  the  orig- 
inp|  suit  has  been  determined  and  by  a 
judgment  in  favor  of  the  defendant  in  that 
suit  (Newell,  Malicious  Prosecution,  i  6,  p. 
33 1 ) ,  whilo  In  actions  for  a  ma'.icioua  abiiEa 
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of  procen  or  for  falee  ImpriMnment  it  is 
wiiollj  unnecessary  to  allege  or  prove  that 
the  prosecution  has  been  determined,  or 
how,  as  the  action  depends  wholly  upon  the 
illegality  of  the  detention  and  abuse  of  pro- 
cess. And  so  in  ease  of  a  wrongful  and  ma- 
licious attachment  the  action  depends  upon 
the  wrongful  und  malicious  seizure  of  prop- 
erty, without  regard  to  the  result  of  the  liti- 


ftion  on  the  merits.  Bhati  ▼.  UeOtvekenf 
Lea,  626;  Smith  v.  Eakin,  Z  Sneed,  467. 
We  hsve  given  the  case  the  most  matura 
consideration  and  the  closest  investigation, 
not  being  content  to  rest  upon  the  authori- 
ties furnished  ns,  but  seelcing  all  others  that 
would  tend  to  aid  us,  and  we  are  not  able 
to  see  an^  error  In  our  original  holding,  and 
the  petition  to  rehear  is  dinnissed. 


WASHINaTOH  SUPREME  COURT. 


Alberta  CLARK,  Appt., 


( Wash. ) 

1.  A  tatbcF  wbs,  after  a  diToree  decree 
■TKiitlmiT  bin  tke  «iutodr  of  his 
ehlld,  retuRis  the  eblld  to  the  mother  and 
disappears,  brloss  ber  within  a  itatDte  per- 
mlttlnK  a  mother  to  malntala  salt  for  the 
negligent  killlog  of  her  cblld  In  csas  the 
father  has  deserted  his  famlJ;. 

I.  A  rKllroKd  eompiwr  does  not,  lir 
permlttlHK  a  olrena  to  exhibit  on  Its 
▼acant  laad  adJalDlDg  Its  switch  rard.  In- 
vite cltlieni  to  croaa  the  yard  to  reach  the 
■how  groUDds.  so  as  lo  be  chsrg^  wltb  tbe 
dut;  of  eierclslng  care  to  pcotect  tbem  from 
danser,  and  rendered  liable  to  one  injured  b7 
the  operoJilou  of  tralna  white  ittemptlng  to 
cross  the  yards  after  having  been  eipfenl; 
told  to  keep  out,  where  the  show  grounds 
can  be  reached  without  danger  by  tbe  high- 
wn;,   which   Is   merely   s   somewhat   loncer 


(Jntj  1«.  1003.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Pierce  County 
in  favor  of  defendant  itl  an  action  brought 
to  recover  dama;^  for  tbe  alleged  negligent 
killing  of   plaintiff's  child.     Affirmed. 

llie  facts  are  stated  in  the  i^inion. 

Meaara.  OoTsor  Teats  and  £.  W.  Tay- 
lor, for  appellant; 

The  intorest  of  tbe  infant  is  deemed  par- 
amount to  the  claim  of  both  parents. 

.Wnccm  v,  I-eople,  25  Wend.  64,  35  Am. 
Dee.  062. 

There  is  nothing  in  the  nature  of  the  case, 
in  Uie  relations  of  a  divorced  man  and 
woman,  fatjier  and  mother,  preventiiw  them 
from  arranging  for  the  care  of  the  children 
as  between  themselves, 

De  Felice,  Lectures,  Natural  Rights,  30. 

Tbe  natural  rights  of  the  mother  are  the 
same  as  those  of  the  father,  and  can  be 
made  to  yield  only  to  necessity. 

Non. — For  negligence  In  respect  to  safely 
of  persons  at  public  exhibitions  or  entertain- 
ments, see  alBD.  in  Ibis  series.  Hart  T.  TCash- 
ington  Park  Club  (III.)  29  L.  R.  A.  492;  Lane 
T.  UlnuHota  State  Agrl.  Soc.  <UlDn.)  29  L,  R. 
A.  T08 :  RicbmoDd  A  M.  R.  Co.  T.  Hoore  (Va.) 
37  L.  R.  A.  258 :  and  Thompson  r.  Lowell.  l>. 
A  H.  Street  R,  Co.   (Mass.)  *0  L.  R.  A.  345. 

As  to  llsblUljr  lor  malotalulng  uim>d  private 
CO  L.R.  A. 


Wand  V.  Wand,  14  Cal.  513;  Osbor*  v. 
Allen,  2«  N.  J.  L.  388. 

The  duties  of  parents  to  tlieir  children, 
hy  the  law  of  nature,  rest  equally  upon 
both.  It  is  the  duty  alilce  of  each  parent  to 
maintain,  protect,andeducatotheirchildren. 

4  Puffendorf,  Law  of  Nature  chap.  11. 

A  decree  of  final  divorce  cannot  destroy 
the  relation  of  parent  and  child. 

The  father's  departure  without  providinK 
for  tbe  boy  was  a  neglect  of  duty,  an  aban- 
donment, a  forsaking  and  adjuration,  which 
will  be  accounted  aa  renouncing  of  all  claim 
thereto. 

FUuiter  r.  PlMtor,  47  111.  200;  Weleh'« 
Appeal,  43  Conn.  342;  MaCarlKy  v.  Bin- 
man,  36  Oonn.  538;  FitieK  v.  finch,  22 
Conn.  411;  Conn  t.  Conn,  67  lad.  3S3; 
Buckminaier  v.  Buckminater,  38  Vt.  248,  88 
Am.Dec.  6G2;  Cotols  t.  Cotob,  6  III.  433,  44 
Am.  Dec.  70B;  Reeve,  Dom.  Rel.  1S3,  344; 
Uibold  V.  Leibold  Had.)  62  N.  B.  627 ;  2 
Bishop,  Marr.  t  Div.  522;  Courlrighf  t. 
Courtright,  40  Mich.  633. 

A  mother  who  discharges  her  parental 
dut^  toward  her  children  according  to  her 
means,  if  a  widow,  is  subrogated  to  all  the 
righta  of  a  fatiier  in  relation  to  the  minor 
children. 

Ex  parte  Eeujitt,  11  Rich  L.  326;  Matlh- 
etcaun  v.  P«rry,  37  Conn.  435,  0  Am.  Rep. 
330;  Kenoin  v.  Wright,  59  Ind.  360;  Ham- 
mond V.  Corbett,  SO  N.  H.  601,  0  Am.  Rep. 
288;  Bavannah,  F.  <t  W.  R.  Co.  v.  amilh, 
03  Ga.  742,  21  8.  E.  167;  Amos  v.  Atlanta 
~  Co.  104  Ga.  809,  31  S.  E.  43;  Kerr  T. 
PeimsyJoania  R.  Co.  160  Pa.  05,  32  Atl.  07 ; 
Hcnneaan  v.  Bavarian  Brewing  Go,  145  Mo. 
104,  41  L.  R.  A.  385.  46  S.  W.  Q66;  Croekett 
V.  i8(.  I'Ouit  Transfer  Co.  $2  Mo.  457;  Clark 
V.  Bnyer,  32  Ohio  St.  200,  30  Am.  Rep.  503; 
Sonnett  v.  BonncK,  61  Iowa,  199,  47  Am. 
Rep.  810,  16  N.  W.  01 ;  Jones  v.  Damall, 
"-  Ind.  SflD,  63  Am.  Rep.  546,  2  N.  E.  229. 

_hree  years  of  uninterrupted  ttmtrol  of 
and  care  for  the  boy  had  ripened  into  a  cus- 
tody that,  as  against  the  father  and  the 
world,  was  lawful  and  exclusive. 

Drumb  v.  £een,  47  Iowa,  435;  Taylor  v. 

premises  dangerous  attractions  for  children 
trenerally,  see  Brinkle?  Car  Works  Mfg.  Co.  ». 
Cooper  (Ark.)  ST  L.  R.  A.  TZ5,  and  rootnote 
thereto. 

As  to  Usblllt;  of  lallroad  companT  for  In- 
juries to  cblidren  trespsssiDg  od  turntable,  sea 
EOglngtan  v.  Burlington,  C.  B.  A  N.  R.  Co. 
llowa)  bT  L.  B.  A.  901. 
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Jetor,  33  Qa.  196,  81  Am.  Dae.  202;  Clark 
V.  Bayer,  32  Ohio  Bt  269,  30  Am.  R^.  693 ; 
Bmmett  V.  ficnn«tt,  61  lows,  199,  47  Am. 
Bep.  810,  16  N.  W.  91;  Acitfay  v.  Surchorcf, 
11  Wtuli.  128,  39  Pae.  372;  Chapsk}/  v. 
Wood.  20  Kan.  650,  40  Am.  Rep.  321;  Hiate 
ea>  rrt.  Jeicett  v.  Barrett,  45  N.  H.  16;  Ellit 
T.  Jetvp,  11  Biuh,  403. 

When  a,  minor  child  ii  killed,  leaving  him 
■orviving  k  mother,  but  no  father,  it  ib  not 
Deceesarj  for  her,  in  order  to  recover  lub- 
Btajitial  damtigra  for  his  death,  t<]  prove  pe- 
cuniary loM,  since  she  ia  entitled  to  nil 
earninga,  and  therefore  pecuniary  loss  will 
be  presumed. 

Bradley  v.  aattler,  156  111.  S03,  41  N.  E, 
171;  Rockford,  R.  I.  d  St.  h.  R.  Co.  v.  De- 
laney,  82  III.  198,  25  Am.  Rep.  308;  Stafford 
v.  Aubens,  115.111.  198,  3  N.  E.  568;  1  Jug- 
gard.  Torts,  p.  451. 

It  was  the  duty  of  the  company  to  be  rea.- 
aoaablj  sure  thti^  it  was  not  inviting  the 
public  into  danger,  and  to  that  end  it  waa 
its  duty  to  exercise  ordinary  care  and  pru- 
dence, commensuTate  to  the  dangers,  to  ren- 
der tiie  premises  reasonably  safe  for  the 
people  as  they  went  to  the  circuaea,  meoag- 
eries,  and  shows. 

Cool^,  Torta,  pp.  718,  719;  Buswell,  Per- 
sonal Injuries,  %  6S;  Beach,  Contrib.  Neg. 
p.  213;  2  Shearm.  t  Redf.  N^.  5th  ed.  t 
704;  Pov:«rii  V.  Horhw,  53  Mich.  607,  51 
Am.  Rep.  154,  IB  N.  W.  267;  Bennett  v. 
Lotiisviih  A  N.  R.  Co.  102  U,  S.  577,  26  L. 
ed.  235;'  Atlanta  Cotton-Beed  OilMilU  v. 
Coffey,  SO  Ga.  145,  4  S.  E.  759 ;  Baget  v. 
Uichisan  0.  R.  Co.  Ill  U.  S.  228,  28  L.  ed. 
410,  4  Sup.  Ct.  Rep.  369;  Southern  Ohio  R. 
Co.  V.  Mores.  47  Ohio  St.  207,  7  L.  R.  A. 
701,  24  N.  E.  269;  Curtis  v.  Kiley,  153 
Mass.  123,  26  N.  E.  421;  Tucker  v.  Draper, 
62  Neb.  68,  54  L.  R.  A.  321,  86  N.  W.  917. 

It  was  the  company's  duty  to  take  proper 
and  reasonable  steps  to  guard  against  the 
dangers  which  boys  of  the  age  of  Oscar 
Ferry  Dix  would  be  liable  to  meet  passing 
over  and  upon  its  tracks  and  switch  yards 
in  going  to  the  circuses  and  shows  which  it 
allowed  to  be  held  upon  its  dajigerous  prem- 

Hiouse  City  £  P.  R.  Co.  r.  Btout,  17  Wall. 
657,  21  Xj.  ed.  745;  Kansas  C.  R.  Co.  y.Fitx- 
timmont,  22  Kan.  686,  31  Am.  Rep.  203 ; 
Keffe  V.  Miluiaukee  d  St.  P.  R.  Co.  21  Minn. 
207,  18  Am.  Rep.  393;  Ilicaeo  R.  d  Nav.  Co. 
T.  Redrick,  1  Wash.  446,  26  Fa£.  336; 
Bench,  Contrib.  Neg.  |  70;  Richmond  d  U. 
R.  Co.  V.  Moore,  94  Va.  493,  37  L.  R.  A. 
268,  27  S.  E.  70;  Thompson  v.  Lowell,  L.  £ 
B.  atreet  R.  Go.  170  Mass.  577,  40  L.  R.  A. 
345,  40  N.  E.  913. 

ifesars.  B.  S.  Groaao-ap,  James  T.  Ho- 
Elro7,  and  A.  G.  ATery,  for  respondent: 

To  establish  her  right  to  sue,  the  plain- 
tiff must  bring  herself  within  the  raiact 
t«rme  of  the  statute. 

Noble  V.  Seattle,  10  Wash.  133,  40  L.  R. 
A.  822.  62  Fac.  1013;  1  RapaJje  k  L.  Law 
Diet.  p.  600;  Hedrick  v.  Ilwaco  R.  d  Nov. 
Co.  4  Wash.  400,  30  Pac.  714. 

The  legal  right  of  the  mother  to  the  cus- 
tod}'  and  services  of  this  child  was  de- 
«9  L.  R.  A. 


atroyed  by  the  divorce,  and  would^  so  re- 
main as  long  as  the  decree  was  in  force  and 
unmodified. 

Wilkinson  v.  Deming,  80  111.  342,  22  Am. 
Rep.  192;  (^tbaon  v.  (Hbaon,  18  Wash.  489, 
40  L.  R.  A.  587,  61  Fac.  1041;  Tiffany, 
Personal  4  Dom.  Hel.  p.  200. 

There  was  no  negligence  shown  on  the 
part  of  defendant. 

The  landowner  owes  no  Ic^al  duty  to 
keep  his  premises  in  a.  safe  condition  for 
trespassers,  and  the  rule  is  not  greatly  dif- 
ferent as  to  mere  licensees. 

3  Elliott,  Railroads,  H  1228  et  seq.; 
Beach,  Contrib.  Neg.  3d  ed.  IS  50,  51;  1 
Fetter,  Carr.  Pass,  j  236;  Bennett  v.  Louta- 
ville  <£  y.-  R.  Co.  102  U.  S.  677,  20  L.  ed. 
235;  Richards  v.  Connelt,  46  Neb.  467,  63 
N.  W.  915. 

At  the  time  he  was  killed,  the  boy  was 
not  at  a  place  where  it  was  necessary  to  be 
in  order  to  reach  the  circus,  but  was  in  that 

Slace  on  account  of  his  own  trespass,  Un- 
er  the  circumstances,  no  duty  as  to  Qie 
condition  of  the  premises  was  owing  him. 

2  Shearm.  &  Redf.  N^.  i  704;  Armstrong 
V,  Medbury,  67  Mich.  250,  34  N.  W.  566; 
Hart  V.  Grctiitell,  122  N.  Y.  371,  25  N.  B. 
354;  Heinlcin  y.  Boston  i  P.- R.  Co.  147 
Masa.  136,  16  N.  E.  698;  Mataon  v.  Port 
ToKittend  Southern  B.  Co.  B  Wash.  449,  37 
Fac.  70fi,  707;  Ilicimo  R.  i  ilav.  Co.  v.  Bed- 
rick,  1  Wash.  446,  25  PBC.  335. 

It  was  not  the  circus  which  attracted 
him  to  the  place  where  he  was  killed;  it 
was  his  own  wilful  and  mischievous  spirit 
which  led  him  to  steal  a  ride  on  the  cars. 

Barney  v.  Hannibal  d  St.  J.  R.  Co.  128 
Mo.  372,  26  L.  R.  A.  847,  28  S.  W.  1069; 
Kofcinson  y.  Oregon  Short  Line  d  U.  S.  B. 
Co.  7  Utah,  49.1,  13  L.  R.  A.  766,  27  Pae. 
689;  Missouri.  K.  d  T.  B.  Co.  v.  Edward*, 
90  Tex.  05,  32  L.  R.  A.  825,  38  S.  W.  430; 
Catlett  v.  at.  Louis,  I.  M.  d  B.  R.  Co.  57 
Ark.  401,  21  8.  W.  1002. 

This  boy  was  old  enough  to  know,  and 
did  know,  that  if  he  got  upon  the  track  in 
front  of  an  engine  he  would  be  killed.  He 
knew  that  it  was  dangerous  to  be  in  tbeaa 
yards;  that  engines  were  constantly  pass- 
ing to  and  fro,  and  a  pretty  sharp  lotjiout 
had  to  be  kept  to  avoid  fitting  hurt.  In 
additoD  to  all  this,  he  was  warned  not  to 
go  upon  the  tracks,  and  told  that  he  might 
be  killed  if  he  did ;  and  yet,  in  the  aext  in- 
stant, wilfully  disregarded  the  warning, 
and  went  into  the  very  midst  of  the  danger, 
and,  without  looking,  got  upon  the  track  in 
front  of  a  passing  engine.  He  was  negli- 
gent, and  to  allow  a  jury  to  say  that  sucb 
conduct  was  an  exhibition  of  ordinary  care 
would  be  to  trifle  with  justice. 

Collins  y.  South  Baton  R.  Co.  142  Moan. 
301,  56  Am.  Rep.  075,  7  N.  E.  866:  Hayes 
v.  Korcrots.  162  Mass.  548,  39  N.  B.  282; 
Merryman  v.  Chicago,  R.  I.  d  P.  R.  Co.  86 
loiva,  634,  52  N.  W.  645;  Herold  v.  Pfister, 
92  Wis.  417.  68  N.  W.  365;  Oregon  E.  d 
^'ao,  Co.  y.  Egley,  2  Wash.  409,  26  Pac.  973. 

Where  children  wilfully  make  a  play- 
ground ot  railway  tracks  or  other  exposed 
or    property,  or  Jump  upcm   tha 
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Chicago  a  H.  W.  R.  Co.  r.  Bmith,  46 
Mich,  got,  41  Am.  Rep.  177,  9  N.  W.  830; 
Moore  v.  PenntylcjtUa  B.  Co.  90  Pa.  301, 
44  Am.  Kep.  108. 

Ha<ll«7,  J.,  delivered  the  opinion  of  the 

Appelldtit  iaetituted  thii  action  against 
respondent  to  recover  damBges  -jn  account 
ol  tlie  dentil  of  her  eon,  whicn,  it  is  alleged, 
waa  caused  bj  the  wrongful  and  negligent 
act  of  reapondent.  At  the  trial  the  court 
granted  n  motion  for  iwDsuit.  The  motion 
was  based  upon  two  grounds:  Virst,  that 
a|>pcllBiit  had  foiled  to  show  such  title  or 
right  as  enabled  her  to  maintain  the  action; 
and,  eecond,  tjiat  no  negligence  of  respond- 
eat wiLs  proved.  We  will  first  discuss  the 
branch  of  the  motion  relating  to  appelluit's 
ri^t  to  maintain  the  action. 

The  accident  which  caused  immediate 
death  occurred  August  0,  1901.  The  de- 
ceased, Oscar  Perry  Dii,  lacked  a.  liUle 
more  thui  one  month  of  being  twelve  years 
of  age.  He  was  the  son  of  Elihu  Dix  and 
the  appdlAit,  who  were  formerlj  husband 
and  wife.  Some  time  prior  to  Jnne,  1897, 
tlie  parents  separated;  the  appellant  keep- 
Inji'  tlia  two  children  of  the  marriage, — the 
Ron  above  named  and  a  daughter.  On  tha 
14th  of  June,  1897,  appellant  procured  a  de- 
cree of  divorce  from  her  said  husband,  and 
by  the  terras  of  the  decree  the  care  and  cus- 
tody of  the  daughter  was  awarded  to  appel- 
lant, and  that  of  the  son  to  the  husband. 
After  the  Kepaxation,  and  before  the  di- 
vorce, the  mother  mainly  supported  both 
the  children;  the  husband  having  contrih- 
uted  about  (20  toward  their  support.  After 
the  divorce  the  father  took  the  boy  and  kept 
him  about  two  we^s,  when  he  brought  him 
back  to  his  mother  and  told  her  he  could 
not  get  atons  with  him,  and  said  if  she  would 
keep  him  he  would  support  him.  Soon 
afterwards  tbo  husband  gave  the  mother 
810  towards  the  support  ofthe  boy,  and  has 
never  contiibuted  any  sum  since.  The 
mother,  who  afterwards  remarried,  con- 
tinued to  support  the  boy  for  a  period  of 
more  than  three  years,  and  until  the  time 
of  his  death.  The  location  of  the  father  is 
unknown  to  her,  and  she  has  been  unEible  to 
discover  where  he  is.  Under  these  eircuni- 
atancea,  the  respondent  contends  that  ap- 
pellant cannot  maintain  this  action,  for  the 
reason  that  the  father  was  charged  with 
the  lawful  care  and  custody  of  the  boy.  2 
Balliuger's  Anno.  Codes  &  Statutes,  f  4B29, 
provides  as  follows:  "A  father,  or  in  case 
of  the  death  or  desertion  of  his  family  the 
mother,  may  maintain  an  action  as  plaintitf 
for  the  injury  or  death  of  a  child,  and  a 
guardian  for  the  injury  or  death  of  his 
ward."  It  will  be  observed  that  by  the 
terms  of  the  statute  the  mother  may  main- 
tain the  action  in  the  event  the  father  has 
deserted  the  family.  It  is  contended  by 
respondent  that  by  the  divorce  the  family 
■tatua  was  broken,  aad  that  there  can  beno 
SB  L.  R.  A. 
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longer  a  desertion  of  the  family,  within  Uw 
meaning  ol  tite  statute.  The  facta  oa 
stated,  we  think,  show  at  least  an  aluuidon- 
ment  of  the  boy  by  the  father.  He  notimly 
withheld  from  the  boy  his  own  companion- 
ship, but  wholly  neglected  to  contribute  to 
his  support.  It  was  his  primary  duty  to 
support  his  child,  independently  oi  that 
cast  upon  him  by  the  decree  of  divorce.  The 
boy  buing  left  with  his  mother,  the  duty  of 
his  support  and  education  was  cast  upon 
Uer.  As  a  natural  son,  he  was,  in  t^l 
contemplation,  a  part  of  his  father's  family. 
The  family  status  between  mother  and 
child,  as  constituted  by  natural  relation- 
Eliip,  was  not  broken  by  the  divorce,  and 
ti^eir  companionship  as  members  of  th* 
same  household  continued,  with  only  an  in- 
terruption of  two  weeks.  The  family 
status  »a  thus  constituted  was  left  by  tho 
father  without  any  contribution  on  his  part 
toward  its  support.  This  we  believe  wan 
not  only  an  abandonment  of  the  child,  but 
also  of  the  family,  within  the  meaning  of 
the  statute.  Bv  his  abaniionment  the  fath- 
er has  forfeited  his  right  to  maintain  this 
action,  and  it  belong  to  the  mother.  Th* 
drst  ground  stated  in  the  motion  for  non- 
suit should  therefore  have  been  denied. 
Whether  the  superior  court  intended  to  deny 
the  motion  on  said  ground  does  not  appear 
from  the  record.  It  may  have  been  the  in- 
tention to  grant  the  motion  upon  the  other 
ground  only.  We  will  now  consider  the 
second  ground  of  the  motion  for  nonsuit, — 
that  no  negligence  of  respondent  was 
proved.  Deceased  met  his  death  by  being 
struck  by  a  freight  train  in  the  switch  yards 
of  respondent  in  the  city  of  Tacoma.  On 
the  day  of  his  death  a  circus  show  exhibited 
in  Tacoma,  and  occupied  with  its  tents 
grounds  belonging  to  respondent,  lying  to 
the  north  of  the  system  of  tracks  in  tha 
switch  yards,  and  near  the  east  end  thereof. 
The  space  occupied  by  the  tents  and  that 
immediately  around  tbem,  together  with  ■ 
aimilar  space  to  the  east  and  west  thereof, 
was  unoccupied  by  tracks.  This  unoccu- 
pied space  was  to  the  north  and  parallel 
with  tne  e^tran  of  tracks.    Persona  being 


or  among  the  tracks.  Similar  exhibitions 
had  been  given  upon  the  same  grounds  be- 
fore, and  some  persons  in  going  thereto 'en- 
tered the  switch  yards  toward  the  westerly 
end,  and  crossed  over  the  tracks  towards 
the  show  grounds.  The  yards  are  princi- 
pally inclosed  by  a  fence.  Parallel  with 
the  fence  on  the  south  is  a  street,  along 
which  runs  a  street  railway,  which  extends 
cast  almofit  as  far  as  the  switch  yards  ex- 
tend. The  traveled  highway  for  reaching 
the  show  grounds  was  to  ^  out  said  street 
by  a  street  car  or  otherwise.  Just  beyond 
the  terminus  of  the  titvA-ear  line  the  street 
is  intersected  by  a  county  road  running  to 
the  northeast  around  the  easterly  end  of 
the  switch  yards,  and  which  passes  ne&r  tha 
show  grounds  on  the  easL  It  appears  that 
smne  persons  sought  to  avoid  uiis  longer 
routa  over  the  traveled  highway  by  enter* 
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ing  tbe  awitcfa  yarda  and  croarii^  th« 
tracka,  thus  approachirg  the  tent*  from  tbe 
vest  or  MniiWcst.  In  the  center  of  the 
Tarda  were  two  main  tracks,  and  on  the 
■outh  of  thess  was  a  lead  track  for  the 
awitchee,  and  connecting  irith  it  were  19 
switches  lendiiig  diagonally  thBrelrom.  To 
the  north  of  the  main  tracks  were  a  number 
ol  othere  running  practically  parallel  there- 
with. Over  this  system  ol  tracks  respond- 
ent daily  moved  nmny  cars  and  locomotives. 
On  the  morning  of  the  accident  the  deceased 
mad  two  other  boys  about  his  age  were  on 
tbeir  WB.y  to  the  show  grounds  to  mm  the 
prepsratinns  for  the  parade  which  was  to 
piecede  the  exhibition.  They  were  hurry- 
ing to  reach  the  grounds,  and  passed  into 
the  switch  yard  at  the  westerly  end  thereof. 
They  were  met  by  a  switchman,  who  at 
lirst  ordered  them  awajr,  but,  upon  their 
urgent  request  and  promise  to  be  careful,  he 
permitted  them  to  pass  him.  They  soon 
met  another  switchman,  who  told  them  to 
get  out  of  the  way  and  go  around.  He  aJao 
told  them  not  to  go  that  way,  as  they  might 
get  killed.  Tbey,  however,  went  aside  upon 
•ome  tracks  upon  the  north  side,  that  were 
not  much  used,  and  where  the  grass  grew. 
The  deceased  boy  waa  barefooted,  and  re- 
nwrked  to  the  other  boys  that  the  cinders 
hurt  his  feet.  A  freight  engine  with  some 
ear*  moving  easterly  toward  the  shew 
grounds  cajne  along  on  the  aforesaid  lead 
track  to  the  south  of  where  the  boys  were 
walking.  The  deceased  ran  across  the  in- 
tervening tracks  and  jumped  upon  one  of 
Uie  moving  flat  cars.  One  of  the  other  boys 
told  him  not  to  do  it.  Just  in  the  rear  of 
the  switch  train,  but  upon  the  main  track, 
came  an  outgoing  freight  train,  going  east. 
The  deceased  remained  upon  the  flat  car 
until  it  was  about  apposite  the  show 
grounilii.  when  he  jumped  off;  and  while  up- 
on or  in  the  act  of  crossing  the  main  track 
toward  the  show  grounds  the  before- men- 
tioned freight  train,  being  but  a  short  dig 
tance  away  when  he  cQtcred  upon  the  track, 
■truck  bim  and  killed  him. 

It  is  not  contended  by  appellant  that 
there  was  negligence  in  the  operation  of  the 
train  which  caused  the  death,  but  she  urges 
that  respondent  maintained  a.  dangerous 
place,  with  danger  inherent  in  the  premises 
and  in  the  operation  thereof;  that  in  the 
midst  of  this  dangerous  place  respondent 
permitted  the  show  to  exhibit,  and  that  ttie 
boys  and  children  were  attracted  upon  and 
over  the  premises  thereby;  that  the  people 
and  children  especially  went  through  these 
premises  upon  the  invitation  and  induce- 
ment held  out  by  respondeat  in  permitting 
the  show  to  he  held  upon  its  premises;  that 
the  deceased  was  not  a  trespasser,  but  an 
invited  vi^itAr;  and  that  the  danger  was 
known  to  respondent  and  unknown  to  the 
hoy.  The  contention,  in  short,  is  that  re- 
spondent'A  negligence  consisted  in  permit- 
ting the  show  to  be  located  upon  these 
premises  without  taking  proper  precaution 
to  protect  the  deceased  boy  and  others  from 
<^ger.  If  the  show  grounds  had  not  been 
owned  or  controlled  by  respondent,  then  no 
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liaUlity  could  hara  arisen,  sinca  It  waa 
operatttw  tta  own  property  in  the  cvstom- 
ary  ana  lawful  way,  without  neijiigence. 
Does  the  fact  that  the  ground*  happened  to 
belong  to  respondent  cnange  its  obligation 
in  the  premises  t  There  was  ample  room 
for  the  purposes  of  the  show  without  any 
interference  from  the  switch  grounds. 
There  was  a  well-traveled  public  highway 
leading  to  the  show  grounds,  without  mak- 
ing it  necessary  to  cixss  the  switch  yards. 
It  is  a  matter  of  common  knowledge  that 
such  switch  grounds  cannot  be  operated 
without  probable  danger  to  casual  strang- 
ers who  may  happen  upon  them,  and  that 
the  general  pubric  are  not  invited  or  ex- 
pected to  come  upon  them.  Tlie  public  could 
not  have  expected  that  reepondent  would 
cease  operating  its  trains  in  order  to  extend 
the  convenience  of  m  shorter  way  to  the 
show  grounds.  In  leaving  the  traveled  way 
to  cross  these  grounds,  they  wera  charge- 
able with  knowledge  of  the  attendant  dan- 
ger. The  deceased  boy  knew  of  the  danger. 
He  waa  an  intelligent,  active  U^,  alK>ut 
twelve  years  of  age.  He  bad  theretofore 
spent  diuch  time  in  selling  papers,  and  evi- 
dently knew  much  ol  the  city  and  its  en- 
vironment. His  boy  compamons  teatifled 
that  they  all  knew  of  the  danger.  They 
and  the  deceased  knew  they  were  not  in- 
vited upon  the  grounds,  for  the  reason  tbafc 
tliey  were  twice  told  by  rspresentatLvea  of 
respondent  not  to  go  ther^  because  of  the 
danger.  At  the  encounter  with  the  last 
switchman  he  gave  peremptory  command 
thai  they  should  leave,  but  tney  disrerarded 
the  command.  It  would  seem  that  this  ro- 
peAt«d  precaution  from  respondent  was  a 
careful  elTort  to  prevent  tie  opportunity 
for  danger,  and  more  could  not  well  hav* 
beMi  done,  cacept  by  resca't  to  forcible  ex- 
pulsion. It  is  true  that,  while  one  is  under 
DO  obligation  to  keep  his  premises  in  sal* 
condition  for  the  visits  of  trespassers,  yet 
it  "he  expressly  or  by  implication  invites 
others  to  come  upon  his  premises,  whether 
for  business  or  for  any  otuer  purpose,  it  is 
hig  duty  to  be  reasonably  sure  that  he  is 
not  inviting  them  into  danger;  and  to  that 
end  he  mtut  exercise  ordinary  care  and 
prudence  to  render  the  premises  reasonably 
Hnfe  for  the  visit,"  Cooiey,  Torts,  2d  ed.  p. 
718.  The  above  is  a.  generally  recognized 
rule,  and  is  fully  sustained  by  authorities 
cited  by  appellant.  If  the  deceased  boy 
came  within  the  class  of  guests  invited  ex- 
pi'essly  or  by  implication,  then  the  authori- 
ties are  in  point  here.  It  is  not  conceiv- 
able, liowever,  that  one  should  in  the  first 
instance  understand  that  be  was  invited  U> 
cross  the  ewitch  tracks  which  were  in  con- 
stant use,  merely  because  B.  show  was  ex- 
hibiting near  by,  and  when  other  plain  and 
aaie  ways  of  approach  were  at  hand.  In 
any  event,  when  tills  boy  was  told  not  togo 
there,  he  knew  he  was  not  invited;  and  in- 
stead of  going  the  safe  way,  as  advised  by 
respondrat,  he  rushed  into  immediate  dan- 
ger. The  cases  cited  by  appellant  relaied 
to  soma  inherent  defect  in  the  premises, 
which  ought  not  to  have  existed,  tut  whieb 
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waa  n^UgeuUf  allowed  bo  exiBL  In  the 
ease  of  Sennet!  v.  iMuitville  &  H,  R.  Co. 
102  U.  S.  577,  26  L.  ed.  235,  the  injured 
person  fell  through  a  hole  in  the  depot 
floor,  which  had  been  left  unguarded  and 
onlighted.  In  Powert  v.  Harlow,  63  Mich. 
507,  51  Am.  Rep.  154,  10  N.  W.  257,  dfnar 
'  tnita  was  left  exposed  upon  the  premises, 
where  children  ignorant  of  ita  nature  could 
easilj  find  it  and  handle  it.  In  Bouthern 
Ohio  R.  Co.  Y.  Moray,  47  Ohio  St.  207,  7  L. 
K.  A.  701,  24  N.  E.  209,  a  ditch  was  left  un- 


Kitey,  153  Hasa.  123,  26  N.  E.  421.  In 
Tucker  v.  Draper,  62  Neb.  66,  64  L.  R.  A. 
321,  86  N.  W.  917,  a  small  child  was  killed 
by  falling  into  an  open  and  unguarded 
well.  The  conditions  considered  in  the 
above  cases  were  inherent  defects  in  the 
premises,  and  ware  hidden  from  and  un- 
known to  the  injured  perscms.  In  the  case 
At  bar  the  premises  were  not  defective. 
There  were  no  hidden  dangers  inherent  in 
them,  and  they  were  being  used  for  lawful 
purposes.  Any  danger  which  existed  was 
open  and  apparent,  and  was  the  unavoid- 
altle  consequence  of  tbe  customajy  and  law- 
ful use  of  the  pranises  if  one  placed  him- 
self in  a  poeition  to  oicounter  it.  Appel- 
lant also  cites  what  are  known  as  the 
"Turntable  Cases."  These  cases  are  based 
upon  the  tbeoiy  that  a  turntable  is  a  ma- 
chine of  nuch  a  nature  as  to  attract  chil- 
dren to  play  with  it,  and,  being  inherently 
dangerous  for  children  to  handle,  negligence 
is  predicated  upon  the  failure  to  lock  it  or 
securely  fasten  it  so  tha.t  it  cannot  be 
moved  by  children.  The  same  principle 
has  been  applied  where  other  structures 
or  conditions  existed,  but  the  doctrine  has 
not  been  uniformly  adopted  by  American 
courts,  and  it  has,  Indeed,  been  severely 
criticised.  In  Beach,  Contrib.  Neg.  3d  ed. 
i  Gla,  the  author  observes  that  the  trend 
of  the  moet  recent  decisions  is  against  it, 
and  many  cases  are  cited.  This  court  ap- 
plied the  rule  in  a.  turntaJtle  case  in  Ilaaco 
a.  d  Hav.  Co.  V.  Hedrick,  1  Wash.  448,  25 
Pac.  336,  but,  in  view  of  the  more  modern 
tendency  of  the  courts,  we  should,  however, 
hesitate  to  extend  the  rule  as  one  of  general 
application  to  otlier  conditions.  For  espe- 
cially forcible  reasoning  upon  this  subject  we 
refer  to  DeloKare,  L.  ct  W.  R.  Co.  v.  Reich, 
01  N.  J.  L.  635.  41  L.  H.  A.  831,  40  Atl. 
682.  The  resnondent  in  the  case  at  bar 
had  not  placed  upon  its  premiees  a  danger- 
ous machine  or  device,  that  was  in  its  na- 
ture and  at  once  particularly  attractive  to 
cjiildren.  The  deceased  boy  neither  med- 
dled with  nor  was  he  injured  by  any  such 
instrument.  The  attractive  thing  which  it 
ie  claimed  respondent  permitted  upon  its 
premises  was  the  show.  There  was,  how- 
ever, notiiing  dangerous  ic  the  show  Itself^ 
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and  the  b<^  was  not  injured  by  anytbing  in 
or  about  it.  The  case  therefore  materially 
differs  frtMn  Siehmond  d  M.  R.  Co.  v. 
ifoore,  94  Vo.  493,  37  L.  R.  A.  268,  27  S.  E. 
TO,  cited  by  appellant  There  a  street  rail- 
way company  advertised  a  balloon  ascen- 
sion at  a  park  owned  by  it.  A  peTBMi  in 
attendance  was  killed  by  a  felling  pole  used 
to  suspend  the  balloon  while  being  inflated. 
The  company  was  held  liable  because  no 
warning  was  given  that  tbe  pole  would  fall 
at  that  time,  and  the  people  were  allowed 
to  gatJier  neai-.  The  danger  inhered  in  the 
operation  of  the  thing  itself,  which  was  the 
immediate  inducement  for  people  to  go  up- 
on the  grounds.  It  was  not  occasioned  by 
tlie  lawful  use  and  operation  of  some  per- 
manent machinery  upon  the  premises,  and 
wholly  disconnected  from  the  thing  which 
was  the  attraction.  The  case  of  Thompson 
V.  Lotcelt,  L.  d  H.  Street  R.  Co.  170  Mass. 
677,  40  L.  R.  A.  346,  49  N.  E.  913,  involved 
conditions  similar  to  thoee  existing  in  the 
above  case.  We  are  not  aware  of  any  case 
which  holds  that  the  operation  of  trains 
over  railroad  premises  makes  them  dangerous 
machines,  within  the  meaning  of  the  I^m- 
table  Cases.  It  was  expressly  held  that 
they  are  not  such,  within  the  meaning  of 
that  rule,  in  Barney  t.  HMinibal  A  8t.  J.  R. 
Co.  128  Mo.  372,  26  L.  R.  A.  847,  28  S.  W. 
1060,  and  CatUtt  v.  8t.  Louis,  I.  M.  d  8. 
B.  Go.  57  Ark.  461,  21  8.  W.  1062.  We  axe 
therefore  unable  to  find  that  nuiigence  on 
the  part  of  respondent  was  shown.  The 
accident  was  an  unfortunate  one  for  appel- 
lant, as  the  mother  of  the  boy;  but  we  ara 
unahle  to  see  that  respondent  is  chargeable 
therewith,  when  viewed  in  the  light  of  safe 
and  sound  principles.  We  believe  the  court 
did  not  err  in  granting  the  nonsuit  on  Oia 
ground  that  n^igence  of  respondent  waa 
not  shown. 

Error  is  assigned  upon  the  court's  refusal 
to  admit  certain  evidence,  in  the  way  of  an 
idcntifed  show  bill,  offered  for  the  purpose 
of  showing  an  inducement  to  the  public  to 
go  upon  respondent's  premises.  We  are 
unable  to  find  that  tiie  offered  exhibit  dis- 
closed the  place  where  the  coming  show 
would  Rxhjbib,  further  than  it  would  be  id 
the  city  of  Tacoma.  It  was,  however,  ad- 
mitted by  the  answer  that  the  grounds  were 
leased  for  the  purposes  of  the  show,  which 
showed  that  respondent  had  notice  that  the 
public  would  be  in  attendance.  We  think 
the  offered  evidence  was  therefore  immate- 
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SISTEHSVILLB  FERRY  COMPANY 
jMhua  SU^ELL,  Plff.  in  Err. 
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*!•  A  Motlce  of  as  uppIleatloB  nnd  u 
*tii>1le«tloii  tor  «  fcrrr  give  a  tufflclent 
deicrlptlon  of  the  propoaeil  frrrr  Id  nflni 
that  tbe  ferry  Is  to  be  "acroa  t&«  Ohio  river 
from  a  imlDi:  Id  Lincoln  dietrlct.  Id  Mid 
countT  of  Tjrier,  on  laniJi  beloDSlni  to 
.  .  .  [peraons  named],  to  the  lald  ,  .  ■ 
[penona'l  landing  on  the  farm  at  Talbott 
BroB.,   In  Monroe  coontr,  state  of  Ohio." 

•.  A  T^vort  of  Tlewera  appointed  to  re- 
port apon  an  apptlcatlon  for  the  eatabllab- 
ment  of  a  ferrj,  tlsued  b;  two  of  three  Tlen- 
en,  tbe  order  of  the  connt;  eoart  aothorlz- 
tog  two  to  act,  la  good. 

^  flfnaerBblp  of  lud  oa  the  nrcat  Vlr- 
Ktmla  aide  of  the  Ohio  river  U  nffl- 
clcnt  to  enable  tbe  owner  to  anstaln  an  ap- 
plication. Co  eatabllab  a  ferrj  over  It,  wlthoat 

*UeBdDoIe*  by  Bunmon,  J. 


his  ibowlDg  that  fae  owns  land  «a  tbe  Ohio 
side  of  the  rlTer. 
•1.  An  appeal  from  th«  coantr  conrt  to 
a  eIrcBll  court  under  ||  47,  48,  chap.  36, 
and  I  14.  chap.  113,  Code  1SU9.  is  lo  be  tried 
bj    the    record    ns    made    up    In    tbe    couDtj 


and  doe 


right  t< 


r  trial 


by  iatj.  or  olherwlae  than  by  the  r 
til  reTeraal  on  the  record. 

S.  The  owaer  at  a  tcrrr  eaaaot  reeoT- 
er  eonapcBsatlOB  or  daiaaxea  forlnjur; 
to  his  ferry  flowing  from  loss  of  patronage 
Incident  to  tbe  estabUahment  of  a  aeconil 
terry,  either  from  the'  owner  of  the  second 
ferry  or  tbe  eouniy. 

U,  ^Vbere  there  are  alreadr  two  ferries 
witbin  a  mile  of  each  oCber,  and  tbe  owners 
of  one  of  them  apply  for  tbe  eitablltbment 
of  a  third  one  between  tbem.  end  Ita  estab- 
Uahment  will  Injure  the  rerenue  of  the  ocbei 
eilBtlng  ferry,  and  It  doea  not  appear  that 
the  trayel  will  well  aupport  three  terrlea, 
and  there  la  no  Imperatlre  public  need  of 
the  third  ferry.  It  ahoold  not  be  established. 

(January  14,  IBOS.) 


Kora. — BitobXUIiattnt,    reffulaffon,    and   prolee- 
Uon  of  ttrriet. 

T,  DtlfMiim,  SIS. 
II.  EitablUhmtmt. 

a.  Veiiaia<tv  0/  Hoeiws. 

1.  PreacHptiiie  rtgkU,  BIS. 

3.  Liocjita  utuaOt  tteomtary,  618. 
k  J-tttfioHly  (0  ettiiblUh. 
■  1.  Character  at  wolor. 

<a)  la  gnterni,  sis. 
(b>  Boundam  teattn,  518. 
(c)  liUtrta-iMca      tMth      ooin- 
Moroe,  SIB. 
S.  Power  a1  muntoivo^ty. 

(a)  To  MtaWth  and  rs^vlate, 

<b>  1*0  opamts  er  taan,  S3S. 
S.  Sceretec  oj  attttiarity, 

<b)  Who  may  taerelM,  S2B. 

(b)  RsftHoKoM    on   emtretta, 
S24. 

(e)  Otker  mottert.  Site, 
c  PrnetiM. 

L  la  0meral,  fi26, 

2.  Con  let  (lap  tiriint. 

(a)  Right  U  oonteat,  528. 

(b)  Mtthad  at  oo«te«{inp,  BS8. 
A.  Who  mlfllcd   to. 

1.  Rlvarian  ounar,  638. 

2.  Prlortttet,  SSI. 

«.  UmJloilon  of  riahU,  681, 
L  OlAer  mallsrt,  &38. 
lU.  tondlttot- 

s.  St)  Tight  to  Mtt,  BSB. 

b.  (in  oppoalta  lAore,  530. 
e.  AcguMtJon  af  right,  S87. 

IT.  Bmcluaivcttai  of  rtglii. 

a.  lAetntt  otati  be  aaoliulEii,  B38. 

b.  Oronlt  (friotlp  coiulruad,  540,    . 
T.  Regulallon  and  tapervieUm,  S42. 

TL  Trunttert  and  conduud. 

a.  Right  to  trau/er,  S48. 

b.  Oder  eonlrooK,  B45. 

TH.  Riehti  and  dvlie*  of  /erryiMn. 

a.  In  guneral,  B40. 

b.  Bight  to  (ollt,  548. 

c  Inter/'erenoe  Kllft  righti  of. 

1.  AbtoHca  Of  eompelltion,  546. 
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B4T. 
a.  Bridget,  648. 
4.  Oihar  matler;  548. 
d.  Bemedg  for  vtolatian  of  righi. 

1.  Who  milled  to,  540. 

2.  Aotlo*  al  leK>,  BQl. 
8.  Bjuitablt  remidg,  SS2, 
4.  Defenaet,  558. 

s.  Damaget,  BBS. 
VIII.  Btttngulthment. 

a.  By  sAandOMnant,  554. 

b.  Bu  other  mssim,  SBS. 

I.  Oellnltton. 
To  determine  dcBn Italy  what  the  rights  and 


with  I 


>   the   eitsbllal 


regulation  of  ferries  are.  It  la  necessary  to  hnre 
In  mind  what  a  ferry  la.  In  a  general  way.  It 
may  be  said  that  a  ferry  la  a  public  hlghwa/ 
or  thoroDgbfare  across  a  stream  of  water  or 
rlTsr  by  boat,  Inatuta  ot  by  a  bridge  (ChlWera 
T.  People,  11  Ulch.  43)  ;  or.  ■■  one  court  said,  a 
(erry  la  a  morlng  poblle  highway  npon  water. 
Patterson  t.  Wollmann,  S  N.  D.  608,  SB  L.  B. 
.  538,  ST  N.  W.  1040. 

But  tboae  deflnltlons  are  wholly  Inadequxte 
>  aipreaa  the  foil  Idsa  Intended  to  be  conreyed 
by   the   wii-'l    "ferry."     A    boat   Is   undoubtedly 
eaalcK.    Jind   moat  simple   way  to  span   a 
ni  wlikb  Interaecta  a  blgbway.     Before  the 
age  el  bridges  It  was  the  only  way  ot  croaalng 
'  ra  Coo  deep  to  (ord  and  Coo  wide  to  swim. 
•came  a   matter  of  public  concern,   tber» 
.   to  haTe  a  boat  stationed  wbere  It  conld 
be  used  wben  needed.     Any  person  mlgbt  sup- 
ply tbia  need  through  tmslneas  enterprlie  for 
tbe  reward  which  he  might  obtain  through  cod. 
acting   to  serre   travelers.     But    Ihia    prlyats 
enterprise   waa   likely   to   prove   wholly   Inade- 
)    to   satisfy    the    public    needs.     Tbe    boat 
f  would  be  Inclined  to  drive  bard  tiaigains 
(or  his  services,  and  there  was  nothing  to  re- 
tbe  tKwt  to  be  In  readlneaa  at  all  timea, 
whether    to    tbe   convenience   of    tbe    owner  or 
It  waa,  therefore,  ueceaiiBry  (or  tbe  pnb- 
o   have   aoma   aupervlalon   In   tha   natter. 
The  public  good  demanded  that  the  boat  ahould 
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WxBT  VinaiNtA  SuritGMB  Court  of  appbau. 


ERROR  to  the  Circuit  Court  for  Tyler 
County  to  review  s.  judginent  affirmirg 
■.  judgrnient  of  the  County  Court  establish- 
in);  tt  ferry.     Reitsraed. 

The  facts  are  stated  in  the  opinion. 
UeMTS.  BoTiimui  *  Oart«r  for  plaintiff 
in  error. 


Bimmn«>,  J.,  delivered  the  opinioa  of  the 

The  Sisteraville  Ferry  Company  Bled  in 
the  county  court  of  Tyler  county  an  applica- 
tion for  the  establishment  of  a  ferry  acroM 
the  Ohio  river.  The  court  appointed  view- 
ers to  report  to  the  «>urt  the  mntters  re- 
?uired  hy  law,  and  they  filed  their  report, 
liree  viewers  were  appointed,  with  power  in 
two  of  them  to  act,  and  only  two  acted. 

cbarg«H  should  be  reasaaable  and  anlfarm.  But 
to  olitain  these  advsntaces  It  was  neceaaarr  to 
secure  tbe  bcietinfln  from  ruLnoaa  competLtlon, 
and  to  make  his  Income  cerlaln.  The  obvloaB 
wa;  to  accomplish  tbia  waa  to  Invest  him  wltb 
tbe  roral  prerogative,  a  franchlae  to  take  toll, 
and  to  make  tbe  right  to  operate  the  ferry  ei 
elDsWe.  So  tbat  the  ferry  means  BDmethlag 
more  thsa  a  eoallDuatlou  of  Ibe  hlthway  acroaa 
Uie  water,  and  locludea  tbe  Idea  of  public  aerv- 
Ice  wltb  its  lacideota  of  moaopolT  and  toll. 
The  extent  at  the  moaopaly  Is  dlscuawd  infra, 
IV, 

As  said  bf  Cooper,  J.,  the  contlaulty  of  a 
hlghwajr  la  not  broken  by  a  stream  wblcb 
croaaea  It.  The  public,  for  the  purpoae  of  trav- 
el, bare  tie  same  right  te  go  on  the  water 
over  the  hlghwaj  that  (hey  bave  to  pass  along 
any  other  paction  of  it;  but,  as  a  physical  ob- 
■tructlon  lutervenea,  It  la  necessa^  tbat  some 
convenient  means  of  traDniortatloD  shall  be 
furnlehed,  and  the  simplest  and  most  economi- 
cal Is  In  many  caiea  by  ferry.  Hnlllvan  v. 
Lafayette  County,  SS  Hiss.  700, 

The  sole  and  eiclusive  right  of  tranaportlng 
*  persona  over  water  courses  tor  tolls  (by  which 
is  meaot  price  Independent  of  contract)  resides 
An  tut  IndlTlduBl,  bnc  belongs  to  tbe  sovereign, 
^at  the  right  of  tram  porting  persons  over 
water  conrses  may  belong  to  an  Individual,  and 
he  may  by  conCiact,  eipresa  or  Implied,  receive 
fairs  tor  so  doing.  It  Is  the  exclnalve  right 
wblch  makea  the  franchise.  Flpkln  v.  Wynna. 
13  N.  C.   <2  Dev,   L.)   402, 

A  ferry  franchise  Is.  therefore,  a  privilege  to 
take  tolls  for  transporting  men.  horses.  c::tCle. 
and  vehicles  with  or  without  their  loading 
acroaa  a  body  ol  water.  Except  In  tbe  mode 
of  traDsportatlon.  It  dllFera  In  no  essential  frbm 
a  bridge  franchise.  Hunter  v.  Uooce,  ti  AA. 
IM,  01  Am.  Bep.  DSB. 

A  ferry  la  a  liberty  to  have  a  boat  for  pas- 
sage upon  a  river  tor  tbe  carrlsKe  of  horsea 
and  men  tor  a  reasosable  toll.  State  v.  Wil- 
son. 42  Ue.  8. 

The  essential  element  In  a  ferry  Is  the  trans- 
portation over  Interrupting  water  from  one 
shore  to  tbe  opposite  shore  tor  a  toll.  Broad- 
naz  V.  Baker,  9*  N.  C.  STB,  KB  Am.  Rep.  633, 

A  flat-bottomed  ttoat,  connected  with  cables 
spanning  the  atream,  and  moved  or  propelled 
bock  and  forth  acroaa  It  by  power  supplied  by 
a  atatlonary  engine  on  the  bank.  Is  a  ferry  an 
dlstlDgulsbed  from  a  bridge,  FarrotC  v.  Law- 
rence, 2  Dill.  332,  Fed.  Cas.  No.  10.TT2. 

Bat  a  boat  equipped  with  railroad  tracks. 
and  naed  exclusively  for  the  transportation  of 
railroad  cars,  and  wblch  carries  no  passengere, 
fi9  L.R.  A. 


Jo»hua  Russell  owned  a  ferry  acroaa  the 
Ohio  river  within  half  a  mile  of  the  pro- 
posed new  ferry,  and  filed  a  petition  alleg- 
ing that  his  ferry  would  be  greatly  injur^ 
by  such  new  ferty,  and  that  the  travel  would 
not  support  two  ferries,  and  asked  to  be 
made  a  party  to  the  proceeding,  so  that  be 
might  resist  tbe  establish  ment  of  the  new 
ferry,  and  was  made  such  party,  and  reaist- 
ed  the  application.  The  county  court  decid- 
ed to  establish  the  new  ferry,  and  Russell 
toolc  an  appeal  to  tbe  circuit  court,  and.  it 
having  alfirmed  the  order  of  the  coun^ 
court,  Russell  brings  the  case  here  by  writ 
of  error. 

''  The  resistant,  Russell,  says  the  county 
court  erred  in  not  sustaining  hia  motion  to 
quash  tbe  notice  of  the  application  and  the 
application,  because  they  do  not  definitely 
state  the  location  of  the  ferry.     Tbe  notice 

baggage,  or  freight,  eicept  bb  (hey  nmy  be  con- 
tsJned  In  auch  car*,  la  not  a  ferryboat  within 
ihe  meaning  of  the  Montgomerle  charter  con- 
ferring upon  the  city  of  Kew  York  the  aole 
power  to  establlsb  ferries :  and  its  operation 
does  not  Invade  sacb  eiclusive  franchise.  New 
York  V.  New  England  Tranifer  Co.  14  Blstcbf. 
159,  Fed.  Cas,  No,  10,187, 

Ad  owner  of  .a  smnll  steam  yacbt.  who. 
mainly  on  Sundays  and  holidays,  conveys  pas- 
sengers for  bice  from  a  village  to  a  wharf  upon 
pleasure  grounds  not  connected  wltb  any  high- 
way, but  maintained  by  Ibe  proprietors  for  tbe 
accommodation  of  vlBltors  to  auch  grounds  at 
tbe  request  of  aucb  proprietors,  doea  not  main- 
tain a  terry  witbin  the  meaning  of  a  statute 
making  It  a  misdemeanor  to  maintain  a  ferry 
without  authority  of  law.  People  v.  Uago,  Oft 
Hun.  SBD.  S3  N.  Y.  Snpp.  BSS. 

I'nder  a  statute  wblcb  provides  that  a  pen- 
alty will  be  Imposed  where  any  penon  keeps  a 
terry  over  a  navigable  stream  and  charges 
money  or  any  other  valaable  thing  wltboat  com- 
plying with  the  law  Id  relation  to  obcalnlnx  a 
tlcenae.  the  penalty  Is  not  recoverable  agaloat 
one  who  runs  a  free  skiff  as  an  Inducement  to 
persons  to  trade  at  bla  store,  wbp'-e  It  appenn 
that  those  transported  In  tbe  skiff  do  not  agree 
to  buy  say  thing  of  tbe  skllf  owner,  sod  thst 
be  makes  no  charge  In  money,  or  otherwise, 
tor  the  trantrportallon.  Shinn  v.  Cotton,  52 
Aclt,  BO,  12  8.  W.  157. 

The  right  of  navigation  being  tree  to  all,  the 
eiclusive  privilege  must  be  granted  with  re- 
spect to  aome  llmlti.  and  tbe  most  natural  ones 
are  the  landing  placea.  So,  It  was  said  In  an 
old  case  that  a  tercy  la  in  respect  of  Ihe  land- 
ing place,  and  not  In  respect  of  the  water. 
Ipawlch  V.  Browne.  Snvlle,  11, 

So,  a  ferry  franchise  Is  nothing  more  a-  leaa 
than  a  right  conferred  to  land  at  a  particular 
point  and  receive  toll  for  tbe  transportation 
of  paaaengera  and  property  from  that  point 
across  a  stream.  Hills  v.  St.  Clair  County,  7 
HI,   198. 

On  (Mb  principle,  it  was  held  that  an  Injunc- 
tion against  the  use  of  a  wharf  for  the  purpose 
of  a  ferry  Is  violated  wtiere  the  ferryboat  lies 
at  tha  dock  each  night,  and  takes  In  supplies 
therefrom.  New  York  v.  New  York  &  8.  I. 
Kerry  Co.  8  Jones  &  8.  300. 

But  there  Is  a  distinction  between  the  ferry 
franchise  being  connected  with  tbe  landing  and 
the  title  to  the  soil  of  the  landing,  for  the  own- 
er of  a  ferry  need  not  have  the  property  In  the 
soil  on  either  side  of  the  ferry ;  It  la  safllclent 
It  tbe  Isndlng  place  Is  a  public  way,  or.  If  pri- 
vate property,  that  he  luu  sscured  the  prlvl- 
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and  written  applieatioii  e>,j  that  the  terry  ii 
to  be  "acroBi  the  Ohio  river  from  a  point  in 
Lincoln  district,  in  aud  county  of  Tyler,  on 
land  belonging  to  E.  W.  Xalbott,  C.  Tuel,  S. 
Tuel,  K.  'fuel,  E.  E.  Tuel,  and  F.  D.  Mc- 
Co;,  partners  in  buBineu  as  the  Sisteraville 
Ferry  Company,  t*  the  aaid  company's  land- 
ing on  the  farm  of  Talbott  Bros.,  in  Monroe 
county,  atate  of  Ohio."  The  deBcription. 
could  not  readily  have  lieea  made  more  defi- 
nite. The  precLse  point,  as  from  a  stone  to 
another  precise  point  on  the  other  side  of 
tile  river,  might  be  giren;  but  there  is  no 
call  for  this,  and  it  would  not  suit  for  a  fer- 
ry,— no  precise  magnetic  line,  no  limited 
point, — for  it  must  have  further  reach  on 
the  shores  and  on  the  water.  Lesa  particu- 
larity is  required  in  description  of  a  ferry 
than  in  a  convejiuice,  or  a  aununons  in  un- 
lawful detainer.     Aa  to  these,  it  is  enough 


to  give  rcasonaUe  certainty,  so  that  bj  the 
means  of  identification  given  in  deed  or 
summons,  with  the  aid  of  other  means  out- 
side of  the  paper  description,  the  tract  may 
be  found  on  the  ground.  It  can  thus  ba 
made  certain.  Foiay  r.  Rulty,  43  W.  Va. 
613,  Zl  S.  E.  268,  sad  cases  cited.  And  as 
to  the  description  of  a  proposed  ferry.  Judge 
Baldwin,  in  Somerville  v.  Wimhith,  7  Gratt. 
229,  expressed  sound  sense  when  saying; 
"In  estfiblishine  a  ferry,  the  usual  form  ot  its 
designation  is  from  the  lands  of  an  individ- 
ual on  one  side  of  the  water  course  to  the 
landa  of  another  or  the  same  individual,  on 
the  opposite  side;  and  the  place  of  depart- 
ure is  always  regarded  as  the  seat  of  tlM 
ferry.  There  is  no  neceasi^  for  requiring  » 
more  precise  description  of  the  ferry  waya 
on  either  aide,  and  it  would  be  extremely  in- 
convenient to  do  BO,  both  as  regards  the  pub- 


'  Use  Dt  DBlng  it  for  ■  ISDOlng  place,  slthouEb 
the  title  Is  Id  anothir.  Feter  v.  Kendal,  8 
Bam.  ft  C.  TO^. 

So,  a  ferry  privilege  with  right  to  demand 
and  receive  toll  has  never  been  Incident  or  ap- 
peaaant  to  an;  estate  In  land.  In  either  Sng- 
laad  or  this  countrj.  Da;  v.  BteCaon,  8  Me. 
305. 

The  right  tc  one  landing  Is  salBclent.  tor  a 
ten?  triuclilse  can  be  granted  giving  the  right 
to  tnuaport  persons  and  propertr  from  one 
shore  of  the  stream  to  the  other  shore  onl;. 
without  the  right  to  bring  a  return  cargo. 
Power  V.  Athens,  28  Hun.  2B2. 

And  the  character  o(  a  fercr  Is  not  deitrojed 
b;  the  feet  that  the  boats  make  an  interme- 
diate stop  between  Its  termini.  New  York  v. 
New  Jerse;  8.  B.  NaT.  Co.  100  N.  X.  28.  12 
N.  E.  43ft. 

Property  io- 

A  tetr;  franchise  is  propert;.  Conwar  ▼• 
TSTtor,  1  Black,  BOS,  17  L.  ed.  IBl. 

Aad  the  character  of  that  propert;  la  real 
estate.  Mshar;  v.  Louisville  A  J.  Ferr;  Co.  9 
C.  C.  A.  174,  18  U.  8.  App.  B42,  60  Fed.  6*6. 

A  ferr;  rlfht  is  a  right  connected  with  the 
■Oil  and  growa  out  of  it.  It  la  an  Incorporeal 
beredltameDt.  When  the  ownership  of  it  la  not 
connected  with  the  ownership  of  the  soli,  no 
one  can  have  Belsln  of  It  as  of  land ;  but  all" 
It  Is  classed  with  real  estate,  and  Is  subject 
the  laws  which  govern  the  realty.  It  desceni 
to  heirs,  Is  subject  to  dower,  and  to  all  the  I 
<:1dpnts  ot  re;!  property.  Bowman  T.  Wathe 
2  McLean,  370,  Fed.  Cas.  No.  1.740. 

A  ferry,  being  a  francblse  and  therefore 
hereditament.  conBtltutes  lands  within  the 
meaning  of  a  statule  eatltllDg  to  compeDsatlon 
the  owner  of  landB  Injuriously  alTected  bj-  the 
conslructloD  ol  a  railroad.  Queen  t.  Cambrian 
R.  Co.  L.  R.  0  Q.  B.  422,  40  L.  J.  Q.  B.  N.  8. 
ice,  23  L.  T.  N.  S.  84,  IB  Week.  Rep,  1138. 

A    license   given   a  riparian   owner  to  estab- 
lish a  ferry  under  a  statute  regulating  tei 
Is  an    Incorporeal   heredltauient   passlog   to 
heirs  aa  an  Incident  of  the  lee,  aad  not  a  i 
personal  privilege,  where  the  atitate  provides 
for  the  coademcatlon  of  land  on  the  other  ride 
u(  the  stream  for  a  landing  In  case  the  appli- 
cant owns  onl;  on  one  aide  thereof,  aad  the  grant 
ol  such  license  Is  put  □□  the  footing  of  bridges 
and  causeways,  which   Is  Indicative  of  Its  per- 
msnency.  althoQgh  the  statute  designates  It  as 
a  "ilcenae,"  requires  a  Iwnd  from   the  licensee, 
confers  discretionary  anlhorltj'  to  require  a  new 
bond  and  power  to  revoke  the  license  If  such 
09  L.  R.  A. 


bond  Is  not  given  at  the  end  of  a  speelfled 

time  after  demand  therefor.  I-ewls  v.  Qalnca- 
Ille.  T  Ala.  86. 

A  ferr;  franchlaa  la  a  hereditament,  and 
_aa  oatj  be  transferred  In  accordance  with  the 
provisions  of  the  statutes  In  reference  to  e«i- 
ices  of  real  estate.  Dnndy  v.  Chamber^ 
28  III.  869. 

Some  decisions  are.  however,  noticed  under 
VI..  a.  In  which  the  ferry  license  la  treated  aa 

personal  trust,  and  not  as  a  franchise ;  and 
._  Is  therefore  held  that  It  is  personal  to  tha 
licensee,  and  cannot  be  Iranafartsd  or  traaa- 
mitted  t 


II.  RttabHsftiBOMl. 

a  Vecetsfttr  of  Hce*ui& 

1.  Pretcrfptire  r^Att, 

It  being  eatabllsbed  that  the  running  of  m 
terry  Involves  the  exercise  of  the  royal  pre- 
rogative, the  question  arises.  Can  It  ever  be 
done  without  eipresi  governmenlal  sanetloni 
Is  a  Ilcenae  necessary?  The  genersi  question 
of  the  necessity  of  a  license  will  be  discussed  in 
the  next  subdivision,  where  It  w!)l  appear  that 
generally,  at  the  present  time,  a  license  Is  nec- 
essary. Before  society  wss  as  well  organised 
as  It  Is  now.  however,  many  ferries  were  In  op- 
eration which  had  no  definite  antborlty  to  show 
for  their  existence,  bat  which  bad  existed  so 
long  that  It  couid  not  be  nhown  that  they  were 
not  rightfully  established.  This  raised  the 
question    of    the   elTeet   of   long   use.     It    was 

right  could  he  established  by  lapse  of  time. 
Thus.  In  IIIx  T.  Gardiner.  2  Bulstr.  100.  It  was 
said  that  It  had  been  adjudged  that  If  a  man 
have  a  common  terry,  and  prescribes  to  have 
obelum  for  every  tcmtman  passing  and  denarlum 
tor  every  borsemsji,  and  tliat  none  shall  pass 
but  over  this  ferry,  this  is  n  good  prescription. 
So,  It  has  been  held  that,  from  the  unin- 
terrupted use  and  occupation  of  a  public  ferry 

that  It  had  a  legal  origin,  where  the  question 
of  the  right  to  the  Irantblee  Is  only  colleteral- 

I  ly  presented.      MIttoD  v.  Haden,  32  Ala.  30,  TO 
Am.  Dec.  G23. 

A  prescriptive  ferry  privilege  is  acquired  by 

I  Its  exclusive  and  notorloas  enjoyment  for  forty- 


dllTerent  possessors  have 
een  in  on  lue  same  title.  Smith  v.  Harklns. 
8  N.  C.    (S  Ired.   Eq.|    613,  44  Am.  Dec.   83. 

The  exclusive    possession   and    enJoyireDt    at 
.   ferry   right   for  seven  yeara  creates   s  prs- 
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dispena 

ever  immnteriBl,  and  whatever  the  urgency 
of  the  occaaion,  and  tiiough  attended  with  no 
invasion  whatever  of  the.  rights  of  others." 
To  aay  that  this  notioe  did  not  let  the  re- 
Bistant  and  all  othera  know  the  location  of 
the  ferry  cannot  be  pliiuaible. 

The  point  is  made  that  one  of  the  three 
viewers  was  not  notified  of  his  appointmant, 
and  did  not  act.  The  answer  is  that  tbe  ap- 
pointment authorized  two  to  act;  and  |  17, 
chap.  13,  el.  2,  C<Kle,  says  that,  where  a  joint 
power  is  conferred  upon  three  or  more,  a 
majority  may  act.  Want  of  notioe  to  tbe 
third  viewer  could  not  affect  tbe  proceedingi 
and  I  see  no  objection  in  the  county  court  on 
tllis  (core.  The  statute  on  ferries  allows  a 
report  hy  two  only. 


Another  point  made  Hgainst  tbe  order  of 
ettabli^ment  is  that  it  ia  not  etioam  that 
the  applicants  owoed  or  bad  oontracted  tor 
land  on  the  Ohio  side.  They  showed  that 
they  owned — Mme  of  them — a  tract  on  this 
side  of  the  river,  and  it  is  not  necessary  that 
they  own  any  on  the  other  side,  so  far  as  af- 
fects their  capacity  to  maintain  a  proceed- 
ing to  establish  a  ferry.  As  to  whether 
they  had  landing  easement  on  tbe  Ohio  side 
is  another  question.  They  could  land  on  tbe 
beach  owned  by  the  state,  and  travelers 
could  uae  the  public  way,  if  any.  They 
might  make  arrangements  with  landownera 
there.  They  had  a,  landing  there  already  in 
an  unliaenaed  ferry.  That  is  not  in  this 
question.  Code,  cb«{).  44,  |  2,  says  any  per- 
son "who  owns,  or  has  contracted  for  the  use 
ol,  land  at  tbe  point  at  which  he  wishes  to 
establish  the  aame,  may  present  his  applica- 
tion," etc     As  seen   above  in  what   Judge 


•mnptloD  of  a  rrant.  Wllllami  t.  Tonier,  7 
Ga.  346 :  Barrlson  v.  Yoacg,  B  Qa.  369. 

One  wbo  bas  been  In  tbe  contlDDOua  use,  oi>- 
eiutian.  and  gnJoTniFiit  of  a  farrr  privilege  for 
eight  or  ten  jeara,  whether  the  rightful  owner 
or  Dot.  may,  on  behalf  of  the  Interests  of  the 
public,  and  as  one  In  tbe  sclusl  use  and  en- 
jorment  of  tbe  right  tor  tba  benefit  of  tbi 
pobtlc,  floJolD  thoH  who  anek  Co  violate  the 
lawa  ol  KenlnckT  b;  ereetlnt  anather  terrj 
across  the  line  of  and  within  tbe  distance  troci 
sach  established  ferrr  that  Is  prohibited  by 
such  laws ;  at  leasl,  aucb  person  Is  entitled  to 
an  order  continuing  the  order  of  Injunction, 
pending  an  ipppat.  as  provided  nnder  b  section 
of  the  Kentnckr  Code.  Davis  v.  Connolly,  104 
Kj.  BT.  46  &.  W.  678. 

Where  It  appears  that  a  city  has  maintained 
ti  ferr;  tor  a  time  beyond  tbe  memory  of  liv- 
ing m?n.  It  will  be  held  to  have  obtained  a 
lerrjf  franchise  by  prescription.  I^fedo  r. 
Uertln.  B2  Tex.  B4S. 

And  the  prescriptive  rl^t  of  a  city  to  main- 
tain a  ferry  was  not  abrogated  or  aiiDalled  by 
(he  Coaatltntlon  and  laws,  where  Its  Inhabit- 
ants came  nnder  the  govemnient  of  the  state 
of  TeUB,  although  It  wns  the  general  policy 
of  the  slate  to  subject  ferries  to  the  control  of 
couQty  courts.  Tbe  continued  enjoyment  of 
such  a  franchise  by  the  city,  or  even  by  an  In- 
dividual la  whom  It  had  been  granted  by  the 
preceding  government,  was  not  so  antagonistic 
to  tbe  general  policy  of  the  ilste  as  to  derest 
the  franchise  out  of  the  previous  grantee,  It 
not  i^ipearlDg  plainly  that  this  was  tbe  put^ 
pose  and  intent  of  the  Stats.  The  franchise 
would  not  be  devested  by  Implication.     Ibid. 

It  Is  doabttnl  If  the  principle  by  which  pre- 
scriptive rights  were  recogniied  In  the  early 
times  ahould  be  given  any  application  to  cases 
■neb  as  Chose  Immediately  preceding.  II  the 
right  depends  on  license  under  tbe  present  sys- 
tem of  records,  the  license  may  be  found,  nnlesa 
it  Is  of  very  ancient  origin.  Bo,  It  has  been 
held  that  no  prescriptive  right  to  a  ferry  priv- 
ilege can  be  acquired,  oniess  the  ferry  was  es- 
tablished prior  to  tbe  coloalal  statute  of  T 
Wm.  III.  of  less.     Day  v.  Stetson,  8  Me.  365. 

And  the  better  rule  ts  that  an  eiclnslve 
ferry  privilege  on  a  public  stream  can  be  es- 
tablished only  by  public  grant.  It  cannot 
orlss  by  prescription.  Bird  v.  Bmlth.  8  Watts, 
4S4,  34  Am.  Dec.  468. 

In  State  cb  rel.  Driver  v.  Talladega  Boad  A 
Bevenue  Comrs.,  B  Tort.  <Ala.)  412.  It  is  said 
that  "there  la  no  prescriptive  right  to  a  ferry 
ML.B.  A. 


Id  this  state,— the  ownership  of  the  land  on  the 
banks  of  oar  Davlgable  Kireams  give*  none." 

Even  where  a  prescrlpcive  ferry  right  Is  rec- 
ognised. It  will  not  be  held  to  be  exclusive  rvhen 
tbe  court  by  wblch  the  right  mnsC  have  been 
granted  had  no  anthorlCy  to  confer  an  eicloslve 
right.  Barrlngton  v.  Nenie  lilver  ferry  Co. 
sg  N.  C.  165. 

A  prescriptive  rt^t  of  ferry.  Implying  a 
grant,  does  not  confer  an,  exclusive  privilege, 
Bs  In  a  public  grant  nothing  passes  by  Implica- 
tion :  and  does  not  prevent  the  constmction  of 
others  nnder  authority  of  the  superior  coort.  - 
Shorter  v.  Smith,  9  Ga.  SIT. 

It  is  said  In  Harrison  v.  Xoung,  B  Oa,  3SB, 
that,  the  presumptive  grant  of  a  terry  right 
by  Dser  not  being  exclusive,  and  the  grantee 
taking  nothing  by  Implication,  a  subsequent 
charter  to  a  bridge  company  to  construct  a 
bridge  near  the  ferry  does  not  Impair  the  ferry 
fraochiae. 

A  police  Jury  haa  power  to  sell  the  privilege 
of  keeping  a  ferry  to  tbe  highest  bidder,  al- 
though a  private  terry  has  long  been  operated 
at   tbe  place.     Parish   Treasurer  v.   Bussell,   3 

i^  sa. 

The  grant  ot  a  franchise  to  keep  a  ferry 
cannot  be  established  by  prescription,  bat 
must  tie  proved  by  the  record  of  the  grent.  or. 
If  It  Is  lost,  by  proof  of  Its  concents.  Sullivan 
V.  Lafayette  Coonty,  DS  Klsa  TSO.  Overruling 
Leake  County  v.  Mct^adden,  1ST  Uin.  dlS. 

S.  Ltemue  utuaUti  ncoettaft. 

BIpariiD  owners  may  maintain  ferries  along 
a  stream,  elsewhere  than  -it  lbs  intersection  ot 
the  stream  and  a  public  road,  without  giving 
a  boDd,  obtaining  a  license,  or  having  the  rates 
charged  by  them  regulated  by  the  court,— st 
least.  It  they  charge  cuBtomary  rates. — and 
without  being  amenable  to  (be  penalties  and 
punishment  Imposed  by  stsFute,  having  ref- 
erence to  licensed  ferries,  TuscsJoosa  County 
V.  Foster,  132  Ala.  302.  31  So.  .187. 

Bo,  no  frnnchlse  Is  required  to  establish  and 
maintain  a  ferry.  But.  while  Its  owner  may 
lawfully  charge  and  collect  toll  from  persons 
'Incidentally  crossing  Chereon,  he  cannot  maln- 
toJn  the  ferry  for  use  by  Che  pabllc.  Huda- 
peth  V.  Ilall,  111  Qa.  510.  36  8.  E.   770. 

But  when  the  attempt  Is  ntade  to  exercise  an 
exclusive  tranchlie  for  Coll,  a  North  Dakota 
caae  expressed  the  true  rule  on  this  branch  of 
(be  suliject  in  stating  that  a  riparian  owner 
has  no  right  to  operate  ■  ferry  without  author- 
ity from  the  government,  although  the  landing 
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Baldwhi  aayi,  the  Mkt  of  this  ferry  would 
be  on  the  Weat  Virginia  lide  of  the  Ohio; 
and,  if  ui.  tppticant  ovm  land  *t  tbe  ferry 
■eat,  the  piece  of  departure,  that  is  enough. 


state.  It  is  (aid  that  it  wae  not  shown  that 
all  the  applicants  were  ownera  of  the  land 
on  this  tide  of  the  riTer,  but  the  title  waa 
only  in  some  of  them.  What  does  that  mat- 
t«r  to  Rusaelll  Those  who  ^d  own  made 
tbe  application,  and  their  application,  along 
with  the  othen,  ahowed  their  willingnesa 
to  devote  the  land  for  partnerBhip  purposea 
Of  all. 


ing  a  motion  In-  him  to  grant  him  a  juir 
tnal  ot  the  ments,  with  right  to  produce  ad- 
ditional  evidence,   and   asseaa  bis  damags. 


Iliere  are  two  anawen.  An  appeal  taken 
from  the  county  to  the  circuit  court  under 
Code,  chap.  39,  SI  47,  4B,  and  chap.  112  I 
14,  is  not  an  appeal  in  the  ordinary  aenae'-td 
that  word,  importing  a  process  in  the  supe- 
rior court  bf  which  s  new  trial  of  fact  is 
had  upon  evidence  the  same  as  used  in  tbe 
county  court  or  new  evidence ;  but  it  is  tri- 
able only  on  tbe  record  as  n.ade  in  the  coun- 
ty court.  This  is  apparent  from  the  staJ^ute, 
and  by  the  opinion  in  WiUiairMon  v.  Hoys, 
26  W.  Vtt.  814.  Another  anawei  >  that  tbe 
establishment  o(  the  ferry,  though  ft  injure 
RuteeH's  ferry  by  diminishing  iU  patronage, 
in  the  eye  of  the  law  gave  no  right  to  dam- 
ages. It  is  lueleM  to  cite  ns  caees  to  show 
that  a  legal  ferry  ia  vested  property.  That 
is  incontestaUe.  Maaon  v.  Barper'i  Ferry 
Bridite  Co.  IT  W.  Va.  3SB;  Palnok  t.  Ruff- 
ner,  2  Rob.  (Va.)  214,  40  Am.  Dec.  740.     It 
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place*  are  upon  b[B  own  propertj  on  both  ddn 
«t  the  stream.  Pattaraon  *.  WoJlniaiiii,  D  N. 
D.  SOS,  SE  L.  S.  A.  3S6,  OT  N.  W.  1040. 

No  man  eaa  s«t  np  a  common  Uttj  for  alt 
passeoBers  without  a  preaciiptly*  rlgbt  or  a 
charter  from  the  Kins.     Hale,  de  Jnre  Uafla, 

A  feriy  1*  a  francUse  which  none  can  set  np 
wltbaat  a  llcenee  Irom  the  Crown,  and  In  esse 
of  a  lerrj  bj  preacrlptloa  a  grant  or  llcenae  [s 
presumed.  Uasser  v.  Flild,  2  Cromp.  M.  4  B. 
483,  4  L.  J.  Eicti.  N.  8.  ISQ,  1  Sale,  166,  E 
•rjcw.  S5Si  Murni  V.  Menefee,  SO  Ark.  Bfll : 
HndweCli  v.  Hall.  Ill  Ga.  ElO,  SS  B.  B.  TTO : 
Prower  v.  Wapello  Connti,  18  Iowa,  S27 ;  New 
York  T.  SUrtn,  108  N.  Y.  1,  12  N.  B.  681: 
Stark  *.  Miller,  B  Uo.  410;  Fennsylvanla  O. 
Co.  r.  NatJonal  B.  Co.  23  N.  J.  Kq.  441. 

To  keep  a  ferr;,  and  to  receive  siit>.1iIqs  of 
value  (or  crossltut  persons  or  property,  without 
Drat  olitalnlns  a  license,  us  la  required  by  law. 
la  made  puBlabable  bi  statute  IQ  Tmur  "^- 
well  V.  Efltle  Pass  fc'errj  Co.  "'  ""-" 
B.  W.  120,  18  B.  W.  654. 

The  rlfcht  to  keep  a  terr?  nnd  chBrse  ler- 
tUB*  1>  a  comnian-law  riKht  but  bj  the  act  of 
Congress  ot  the  Republic  of  Teiaa  of  Decem- 
ber SO.  1856,  such  right  la  made  a  franchise 
to  be  flxerclaed  on  glvlns  bond  and  obtalulni  a 
Ucuue.     Johnaon  v.  Ereklue,  B  Tex.  1. 

Under  the  law  of  Texas,  the  keeper  of  a 
private  fern  is  not  allowed  by  law  to  chacKS 
tor  paaaage  or  tar  freight,  and  is  liable  to  a 
line  If  he  makaa  such  a  charge.  Donisp  v. 
Xoakum,  18  Tea.  082. 

In  I.ai1d  V.  Chotard,  Minor  (Ala.)  866,  it  la 
said  that,  "br  (he  statute  ot  1620. 
person  la  permitted  __  ..  . 
He  fenr  without  llcenae,  and  bond  and  necnr- 
Ity   tea  prescribed].     The  party      '  ■  "  "" 

remedy  by  resaon  af  the  bond  must  bring  hla 
action  on  It." 

Tbe  ewnetahip  ot  the  aDll  on  both  aides 
tbe  stream  will  not  confer  tbe  rigbt  to  set 
or  exercise  the  franchise  of  operating  a  fei 
aeroBS  the  atream  ;  It  can  go  no  farther  than 
autborlaa    tbe   proprietor   to   establish    a    ferry 
for  hla  own  canveafence  and  that  ot  hla  fi 
lly,  or,  at  the  farthest,  to  ferry,  not  for  to 
— tbat  Is,  for  a  dxed  price  Independent  of  c 
tract, — but  npon  a  contract,  exprees  or  Implied, 
when   net    forbidden   by    statute,    and   when    It 
does    not    affect   an    establlahed   public   ferry. 
Prosaer  v.  Wapello  County,   IS  Iowa,  327. 

In  Milton  V.  Haden,  32  Ala.  SO.  70  Am.  Dec. 
533.    It  Is   said    that   from    the   year   1S20   the 
right  to  keep  a  public  ferry  tar  toll  has 
a  franchise  which  could  '    "  '"  ""' 

M  L.  R.  A. 


t  be  exercised  wltb- 


out  a  license  or  leglslstlve  grant,  and  the  an- 
authorized  exercise  of  such  rlgbt  hss  all  tbe 
time  been  prohibited  by  a  penalty. 

A  ferry  franchise  must  be  conferred  t^  the 
government ;  must  be  tonnded  by  s  grant  or  li- 
cense, or  upon  a  prescription  which  pnianmea 
the  eilatence  ot  each  license.  Froaaer  v.  Wa- 
pello County,  18  Iowa,  32T. 

It  Is  said  In  Williams  v.  Turner,  7  Ga.  S48. 
that  the  right  of  ferry  Is  a  franchise;  that 
Is  to  aay.  the  riparian  proprietor  has  not,  aa 
sn  Incident  to  the  ownership  of  laud,  tb*  rtgbt 
to  erect  a  ferry  and  charge  and  collect  toll.  Be 
far  as  It  does  not  Interfere  with  public  rights 
as  ot  navlgatlcHi,  It  Is  Incident  to  tbe  title  to 
lands,  and  may  t>«  exercised  for  private  por- 
poeea.  Public  terries  are  for  pobtic  conveni- 
ence, and  the  granting  or  wlthholdlUK  the  riiAt 
to  eatabllah  them  Is  an  attribute  of  sovereignty. 

In  Young  v.  Harrison,  B  Qa.  130,  It  is  said 
that  the  rlgbt  to  receive  compensation  from 
travelara  and  others  for  their  tranaportaUco 
seroas  a  rl*er  on  a  public  highway  Is,  both  at 
common  law  and  by  statute,  a  public  franchise, 
and  from  Its  nature  ought  so  to  be :  tor  D« 
greater  evil  could  be  Imagined  than  the  mire> 
■trained  power,  on  the  part  of  Indlvldualst  to 
eiset  from  tbe  traveler,  who  csnnot  brook  de- 
lay nor  stipulate  tor  terma;  whatever  cupidity 
might  exact. 

The  owner  at  land  on  both  aldea  of  a  freab- 
water  stream  msy  maintain  a  ferry  or  bridge 
across  It  for  bis  own  nse.  even  In  deflanee  of 
legislative  prohibition.  Bat  without  leglsla- 
tlve  authority  be  cannot  maintain  a  bridge  or 
ferry  for  public  or  general  use,  becauae  aucb 
tblngs  aie  subject  to  legislative  regnlatlon  and 
control.  Chenango  Bridge  Co.  v.  Paige,  83  N. 
Y.  ITS,  38  Am.  Rep.  40T. 

The  right  to  maintain  and  operate  a  terry, 
and  collect  toMa,  ia  a  franchlae.  It  Is  a  tav- 
erelgn  prerogative,  and  In  this  country  vesta 
In  Individuals  only  by  legislative  grant :  and 
It  makes  no  dllTerencc  whether  the  grant  la 
made  directly  by  tbe  !eglsli.turc  or  by  s  subor- 
dlnste  body  to  whom  the  power  la  delegated, 
II  Is  still  a  grant  emanating  from  the  author- 
ity ot  tbe  aCBte,  Evans  v.  Qnghes  County,  S 
8.  D.  560,  E4  N.  W.  608. 

Where  a  company  seeks  to  operate  a  terry 
under  a  cliarter  of  IneorporatloD  and  without 
authority  of  the  county  court,  there  eilata  a 
usurpation  ot  right  that  may  t>e  abated  by  quo 
warranto.  Damsll  v.  Stste,  48  Ark.  321,  8  S. 
W.  33S. 

V  BtaCatory  proi 
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ia  uaeleM  to  elt«  those  casea  to  abow  that 
euch  ferry  franchise  omier  can  maintaia  ac- 
tion against  one  dfunaging  it  by  another  fer- 
17  unauthorized  by  public  authority.  In 
the  present  case  the  applicants  for  the  feri7 
were  asking  their  feri7  1^  due  procesa  of 
law  in  such  case  by  a  procedure  directed  by 
the  leftinlature.  The  point  of  error  made 
utider  this  head  ageerta  that  tJie  legiilature 
cannot  authorize  a  second  ferry  injuring  an- 
other l^  diminution  of  its  patronage,  be- 
cause it  ia  damajring  private  property  for 
public  use  without  compenaation.  But  that 
contention  ia  repudiated  in  the  Mason 
Bridge  Case ;  in  Somerviile  v.  Wimbiah,  7 
Gratt.  205,  alao;  and  it  ia  held,  further,  that 
•  second  ferry  paasing  along  the  same  line 
aa  that  of  an  ciiitinH  one  may  be  estab- 
lished. In  Wheeling  Bridge  Co.  v.  Wheel- 
ing d  B.  Bridge  Go.  34  W.  Vft.  156,  11  S.  E. 

and  chsTKe  toll  'or  crosslDg,  mnst  be  con- 
atmed  to  aa  lb  arise  oul;  tbe  eitabllsbment  of 
a  prirate  lerr;  for  tbe  use  of  tbe  owner  of  the 
land,  and  nol  open  to  [be  public  at  Its  demand  : 
but  for  the  occasional  use  of  which  he  ma; 
talie  ferrls^,  allbougb  not  aa  a  regular  busL- 
nesa.  In  Tlew  of  a  later  atatutor;  provision  to 
the  eircrt  that  the  right  to  construct  s  bridge 
or  estabUsb  e  ftrry  tor  prlyate  use,  within  or 
adjoining  lands,  Is  appurtenant  to  the  owner- 
ahlp  ot  the  land,  bat  the  right  to  estsbllBb 
and  keep  b  public  bridge  or  ferrr  la  a  fran- 
chise, and  must  be  granted  b;  tbe  state.  Greer 
V.  Haagabook,  4T  Ua.  282. 

When  the  rates  for  a  ferry  are  settled  bj  the 
public  autbarlt;  therefor.  It  recognlies  by  im- 
plication Kb  lawful  existence,  tlmlth  T.  Hark- 
"9   N.  C.    (3   Ired.    Hq.)    813,  44   Am    Dec. 


S3. 

The   owner  of  a  perpetual   grant  of  a  ferr; 
frniichlae  from  the  legislature  Is  under  no 
ligation    Uf  aecnre    a    terr;    II 


prescribed  by  a 
without  euch 
Knott,  6  Or.  2 


:  from  the 
ale  for  tbe  penalty 
iDtalDlag  the  aane 


Multnomah    Con 


b.  Autlu>rit$  la  ettabU4h. 
1.  O^araottr  of  aaicr. 


A  ferry  may  b 


)  f«  oeiteral. 

pstabliahed  and  operated  over 
water  nor  ao  wiae  but  that  It  can  be  traversed 
at  regular  and  u.ief  luterrnla  by  boats  adapted 
to  the  buelness.  i\ew  York  t.  New  Jersey  S, 
B.  NaT.  Co.  100  N.  Y.  28,  IS  N.  B.  436. 

General  suthorily  to  a  court  to  establish 
ferrlea  will  Include  Ilie  right  to  establish  them 
over  tidal  water,  fay.  I'etllioner.  IS  Pick. 
S43. 

A  narrow  cut-olT  separating  a  neck  of  land 
from  tbe  mainland  Is  not  a  rlrer  or  part  of 
It,  which  sweeps  aranad  the  neck  ot  land.  Id 
the  sense  that  a  ferry  across  It  would  be  Illegal 
because  over  Ibe  riTer  ivltbln  3  miles  of  an- 
otber  ferry.  BoblDson  v.  Lamb,  ISl  N.  C.  2S9, 
42  8.  E.  101. 


1009,  this  court  went  to  the  length  of  decid- 
ing that  a  ferry  licensed  long  before  the  etat- 
ute  prohibiting  a  second  ferry  within  a  halt 
mile  of  an  existing  one  had  no  contTa:i:t 
which  coult^  prohibit  the  les^slature  from  re- 
pealing the  act,  and  did  not  vest  in  its  own- 
era  a  perpetual  monopoly,  or  render  illegal 
the  estoblishment  of  another  ferry  or  bridge 
within  half  a  mile,  after  the  repeal  of  the 
prohibition.  When  the  case  was  appealed  to 
the  United  States  Supreme  Court,  it  was 
there  held  that  the  old  ferry  grant  made  no 
contract,  and  the  decision  of  this  court  wa* 
alfirmed.  It  was  held  that  an  alleged  aur- 
render  or  suspension  of  tbe  powers  of  gov- 
ernment respecting  any  matter  of  public 
concern  mu»t  be  shown  by  clear  and  un- 
equivocal lanKuage,  and  cannot  be  inferred 
from  any  inhibitions  upon  particular  olHcera 
or  tribunals,  or  uncertain  expressiona.     138 


of  tbe  other  nation  from  tandlDi; 
6ucb  a  coarse  wonld.  hawsTcr.  remit  In  retalia- 
tion, end  destroy  all  interci.nrae.  Bo  the  only 
feaalble  plan  Is  to  let  each  nation  regulate  the 
ferries  from  ita  sboreSi  and  let  the  oppoalte  na- 
tion regulate  thoae  from  its  sbores.  A  bound- 
ary water  may,  however,  be  so  wide  that  tbe 
traffic  on  It  will  lose  tbe  character  of  ferry. 
and  assume  that  of  commerA.  In  such  casea 
no  attempt  can  be  made  to  license  or  regulate 
It.  li'poD  tbis  principle,  every  cltlien  has  a 
right,  without  any  grant,  to  transport  psiveu- 
gers  and  freight  across  Lake  St,  Croli.  and  to 
land  upon  the  shores,  provided  tbe  owner  ot 
the  land  does  not  object.  Perrln  t.  Oliver.  1 
Minn.  202,  Gil.  ITS. 

Before  tbe  set  of  January  23,  ISM),  there 
was,  Id  Teins,  no  law  which  authorised  the 
grant  of  u  license,  by  the  county  court,  tor 
a  ferry  across  R  stream  which  constituted  a 
national  boundary;  and  that  act  la  operative 
only  so  far  that  It  provides  a  ^stem  at  rvd' 
proclty.     Ogden  v.  Lund,  11  Tex.  6S8. 

DniJer  tbe  power  given  county  commission- 
ers' conrU  In  Texas  to  eaUbllsh  public  fer- 
ries, such  a  court  has  Ibe  power  to  grant  a 
tranehlee  tor  a  ferry  acroas  the  Illo  Grande, 
but  such  grant,  of  Itself,  can  only  be  efltclent 
to  the  middle  ot  tbe  strcsm.  thj  limit  of  tbe 
political  Jurisdiction  of  the  state.  Tugwell  v. 
Eagle  I'asa  Ferry  Co.  T4  Tex.  480,  9  B.  W.  120, 
13   a.  W.  054. 

A  state  legislature  may  authorise  a  ferry 
acroaa  the  Mlsalsslppi  river,  and  give  Individu- 
als eiclualve  privileges  within  reasonable  Itm- 
Its,  when  done  In  good  faith  for  the  purpose  of 
operating  surb  a  ferry.  United  Ststes  ex  rsl, 
Jones  v.   Fanning.   Morris    (Iowa)    348. 

Where  a  navigable  river  forme  tbe  boundary 
between  two  states.  It  la  within  the  Jurladle- 
.._..    ..  _.. —     -ite  to  grant  a  franchise  for  a 


(b)  Boundary  ical«ri. 


]  control  whatever 
over  those  at  other  nstlona  so  long  aa  they  are 
In  their  native  coanlrles.  Therefore,  when  a 
ferry  ia  to  t>e  set  np  over  water  wblcb  la  a 
boundary  between  two  nations,  each  may  re- 
quire Its  own  cltiseBS  to  procure  licenses,  and 
till  L.  R.  A. 


ferry   . 


on  the  opp 

long  to  the  cltliens  of  the  nlsler  state.      Uem- 
phle  V.  Overton,  3   Yerg.  .187. 

Where,  under  tbe  laws  of  a  state,  riparian 
ownership  la  recessary  as  the  busla  of  a  ferry 
franchise  Id  caae  the  water  separates  that  state 
from  another,  riparian  ownership  on  the  op- 
posite nhore  Is  not  necessary.  Conway  v.  Tay- 
lor, 1  RlBLk,  e03,  17  L.  ed.  IBl. 

The  exclusive  privilege,  wllbla  certain  dis- 
tances, granted  by  tbe  laws  of  Ken  tacky  to 
ferries  ai^ross  Ibe  Ohio  river,  and  the  provi- 
sions contained  In  such  Inws,  prohibiting  all 
ferries  except  those  established  on  the  oppoaiia 
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V.  S.  287,  S4  L.  ed.  967,  11  ISup.  Ct.  Rep. 
301,  In  WiUiamt  v,  Wingo,  177  U.  S.  601, 
44  L.  ed.  905,  20  Sup.  Ct.  Rpp.  703,  was  in- 
volved the  aame  qiiCHtion, — wliether  a,  ferry 
licensed  while  the  act  of  1840,  fixing  the 
lialf-niile  limit,  ivas  in  force,  gave  a  vested 
right  denying  power  to  grajit  n.  ferry  within 
half  a  mile  of  another  after  repeal  of  thct 
act  by  the  Virginia  It^islature.  It  was  held 
that  it  did  noL  It  w&s  held  that  the  aet  of 
18-10  only  tied  the  hands  of  the  county  court 
against  a.  grant  within  half  a  mile,  but  did 
not  hind  the  legislature.  The  cases  uphold- 
ing excluBive  graata  of  franchise  are  tho^ 
wh<>re  the  monopoly  i»  in  the  body  of  the 
charter,  The  courts  will  not  concede  it 
where  It  is  sought  to  deduce  it  from  general 
law,  See  Fearsall  v.  Qreal  Horthem  R.  Co. 
161  U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct.  Rep. 
703,  SBd  Central  R.  £  Bkg.  Co.  v.  Wright, 

aide  from  taklnE  pHuengen  from  or  carrjing 
(bem  to  the  KmluckT  aide  wltbln  the  prohib- 
ited dlsIssM  of  a  tenr  ratiblished  tbereoD, 
and  prablbltlns  terries  establlsbed  on  Ibe  op- 
posite Bide  from  talilns  passengers  from  the 
Kentuekr  side  within  thut  distance,  li  not  an 
assumption  r^  eicluilTe  Jurisdiction  over  the 
Ohio  rlVM-,  eoLtrary  to  the  conceded  right  of 
concurrent  JuTlsdlcllon  vested  In  the  slatea 
bordering  that  river  on  the  opposite  side,  but 
la  a  lawMI  exercise  of  Jurisdiction  wiUiln  her 
own  boundaries  to  protect  and  preserve  her 
own  ettabllahed  ferries,  without  denying  to  the 
sUtea  on  the  opposite  side  the  right  to  eatab- 
II sb  ferries  across  that  river  whenever  and 
wh..-ever  desired.  Newport  v.  Tajior,  16  B. 
Uou.  699. 

No  authority  to  eBtabilsh  a  ferry  across  ■ 
river  which  is  the  houndar;  of  a  state  Is  given 
by  a  sutute  authoriislng  tounty  courts  to  es- 
tabllih  ferries  and  regulate  the  rates  of  fer- 
riage.   Zane  t.  Zane,  2  ^'a.  v'sb.  63. 

(c)  fntarfersnoe  «lth  eoiameree. 

The  power  to  regitlate  commerce  having  tieen 
granted  to  the  Federal  government,  the  ques- 
tion baa  arisen  whether  or  not  this  deprives 
tbe  states  of  the  power  to  license  terries  across 
waters  forming  tbe  boundaries  between  ststes. 
It  has  been  held  tbaC  the  corainerce  power  does 
not  Interfere  with  tbe  regolation  of  ferries  as 

The  power  to  establlBb  and  regulate  ferries 
Is  reserved  to  tbe  state.  Conway  v.  Taylor,  I 
Black,  803,  IT  L.  ed.  10.. 

A  state  may  Impose  a  license  fee  upon  the 
proprietors  of  ferries  living  In  the  state  lor 
boats  owned  by  them  and  used  in  ferrying  pas- 
•engers  and  goods  from  a  landing  in  the  state 
across  B  navigable  river  to  a  londinj  In  an- 
other state,  n'lpglns  Ferry  Co.  v.  I'last  SI. 
Loals.  10~  n.  8.  3H3,  27  L.  ed.  419,  2  Bup.  Ct. 

The  grant  of  a  ferry  (raneblse  belongs  ei- 
ClnslTCly  to  the  state  government,  and  is  among 
tbe  maSB  of  reserved  powers  neve.-  granted  by 
tbe  Btatea  to  Che  general  governmeaC.  Ellia- 
betbport  A  N.  Y.  Ferry  Co,  v.  United  Ststes,  5 
Slatcbt.  198.  Fed.  Cas.  Ko.  4,362. 

The  right  to  control  ferries,  although  oper- 
ating between  dllferent  states,  is  a  mstter  of 
state  Juried  let  ion.  and  Is  not  Included  In  the 
Tight  of  the  Federal  government  to  regulate 
commerce  between  the  states.  Bt.  Loala  v. 
Waterloo-Carondeiet  Tump.  &  Ferry  Co.  14  Mo. 
1pp.  316. 

The  power  to  grant  ferry  leases  or  licenses 
(19  L.  H.  A. 


164  U.  S.  327,  41  L.  ed.  454,  IT  Sup.  Ct.  Hep. 
BO.  diiwussing  this  subject.  Also,  12  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1101.  Now,  it  can- 
not be  pretended  that  when  Ruaeell  obtaioad 
hill  ferry  ^ajit  in  1809  under  the  Coda 
(chap.  44  c'.  general  law)  there  was  any  In. 
timation  iu  the  Code  of  m.j  exclusive  grant. 
It  is  neither  contract  nor  veated  property  in 
the  sense  that  it  restricts  governmental  pow- 
er. Neither  the  public  nor  the  Sisteraville 
Fenj  Company  would  be  subject  to  damages 
from  a  second  terry.  This  is  pointedly  set- 
tled by  Homier  v.  Marloice,  44  W.  Va.  707, 
:tO  S.  E.  146.  These  days  grants  of  exclu- 
sive pTivileg>~<)  are  rare,  and  should  be.  They 
are  in  restraint  of  pttblic  power,  and  hurtful 
to  the  public.  It  may  be  truly  aaserted 
that  the  courts  have  always  disfavored  mo-' 
nopolies,  and  have  even  been  fertile  in  find- 
belongs  to  the  police  power  of  tlie  state,  and 
may  be  exercised  upon  navigable  rivera  subject 
to  the  power  ol  Congress  to  supersede  the  sub- 
ordlnste  control.  Mion  v.  Held,  8  H.  D.  HOT, 
I  ],.  R.  A.  315.  87  N.  W.  C7. 

The  Hudson  coanty  freeholdera  were  given 
3wer  by  the  act  concerning  ferries  (February 
0.  1700)  to  fli  the  rates  of  ferriage  from  Jer. 
;ity  to  Kew  York ;  and  the  statute  does  not 
Infringe  the  canscitntlonal  prerogative  of  the 
CongresB  of  tbe  United  States  to  regulate  In. 
terstate  commerce.  Btate  v.  Hudson  Connty, 
23  N.  J.  L.  206.  Affirmed  In  24  N.  J.  L.  TIS. 

A  city  ordinnuce  charging  a  license  fee  (or 
the  privilege  of  operating  n  terry  is  not  a 
rpguiatlon  of  commerce  Within  the  meaning  of 
the  Constitution  ofthe  United  Ststes.  and  does 
not  conflict  with  the  power  of  Congress  In 
that  regard,  although  the  ferry  route  Is  over 
boundary  waters  between  a  state  and  Canada. 
Chllvers  V.  People,  11  Mich.  43. 

An  exercise  of  the  poirer  to  establish  ferrle^ 
over  a  stream  which  Is  the  boundary  of  a  state 
does  not  Infringe  tbat  provision  of  the  Con. 
Btltutlon  of  tbe  Cnlted  Btates  which  gives  tbe 
Congress  power  to  regulate  commerce  between 
the  Btatea  and  with  foreign  natiuus.  Tugweil 
V.  Eagle  Pass  Ferry  Co.  74  Tex.  iSO.  0  S.  \f. 
120.  13  8.  W.  854. 

The  privilege  of  keeping  a  ferry  on  nalers 
entirely  within  or  bordering  upon  a  state,  with 
the  right  to  take  toll,  Is  a  franchtse  granteil 
by  the  state  to  be  exercised  within  such  limits 
and  under  such  regnlatlons  as  moy  tie  required 
tor  the  safety,  comfort,  and  convenience  of 
the  public;  Id  the  eiecclse  of  which  power  the 
state  may  employ  soch  InBtrumenlalilles  as  It 
may  select,  subject,  only,  to  the  constltntlona) 
Inhibition  against  the  Imposlllou  of  taxes  or 
burdens  upon  Interstate  commerce,  and  to  the 
further  duty  of  not  permltUng  conflicting  or 
IncooBiatent  regulations  which  -vouid  tend  to 
Impede  Interstate  communication.  MaClson  v. 
Abbott,  118  Ind.  337.  21  N.  K.  28. 

Neither  the  commercial  power  of  Congress. 
nor  the  provision  in  the  ordinance  governing 
the  Northwest  territory  that  the  navigation 
of  certain  rivers  shsll  be  free,  will  prevent  a 
state,  In  (be  exercise  of  Its  police  power,  from 
licensing  ferries.  Fanning  v.  Qregorie,  IB  How. 
G24,  14  L.  od.  1043. 

The  power  of  the  state  of  Illinois  to  author- 
lae  a  municipal  corporation  to  Impose  a  license 
fee  upon  each  ferryboat  operating  between  tbe 
city  and  tbe  opposite  shore  of  the  Mlsalsslppl 
river  Is  not  impaired  tiecause  such  boats  ars 
steam  ferryboats,  and  have  been  Inspected  un- 
der an  aet  ot  Congress  requiring  all  steam  fer. 
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ing  ways  in  vhicb  to  repel  them.    Tfaora 
was  no  right  to  a  jury  to  aueaa  damages. 

J^notlier  aa«i|piinent  of  error  is  that  the 
court  erred  in  establishing  tha  ferry,  be- 
cause by  the  evidence  it  waa  shown  that  the 
travel  would  not  well  support  two  ferries.  I 
am  not  sure  wh^thfr  point  S  in  Williamson 
T.  Hay*,  25  W.  Va.  609,  is  only  admonitory 
to  the  county  court  in  saying  that  it  is  an 
important  inquiry  whether  tiie  travel  will 
well  support  two  ferries,  aa  that  inquiry 
must  have  much  weight,  or  whether  its  ac- 
tion can  be  reversed  for  that  cause  alone. 
Can  the  county  court's  action,  based  on  the 
report  of  viewers  and  evidence,  be  reversed 
for  that  cause,  or  Is  its  discretion  final  I  It 
may  be  thought  that,  aa  the  Constitution 
ve^  that  court  with  police  jurisdiction,  and 
the  establishment  of  a  ferry  falling  within 
that  jurisdiction,  the  discretion  of  that  c->urt 
is  not  reviewable.  But  the  legislature  took 
a  different  view  in  giving  an  appeal  in  a  fer- 
ry case  in  Code.  chap.  139,  |  47,  and  I  think 


this  covers  the  whole  case,  evidenea  and  all. 
It  is  not  an  unlimited  discretion  upon  tbs 
evidence;  only  a  reasonable  one,  which  must 
not  be  abused.  The  WillioToton  Caae,  above, 
is  a  precedent  for  such  review.  Then,  did 
the  county  court  err  in  this  easel  We  think 
that  It  did.  The  record  shows  that  these 
same  parties  owned  at  Sistersville  a  steam 
ferry,  half  a. mile  below  the  proposed  new 
ferry,  and  that  Russell  owned  a  ferry  half  a 
roite  further  up  the  river  from  the  proposed 
ferry.  The  applicants  asked  a  third.  For 
whatT  n  as  it  only  to  drive  out  Russell,  and 
monopolize  the  buitinessT  It  does  not  ap- 
pear that  the  travel  would  well  support  two 
terries.  It  does  not  distinctly  so  appear. 
According  to  the  Wiliiomton  Case,  that  is 
an  important  element.  I  do  not  construe 
that  case  as  saying  that  it  is  controlling; 
for   if    the   puUio    need,    for    any    i 


port  both  would  not  deny  the  ferry.     I  thiiuc 


rrboats  to  be  Inspected.  Sueti  inspection  laws 
are  In  ao  sense  to  be  regsriled  ss  s  regulstlon 
o(  commerce,  but  are  s  pollcs  r^nlatlon  tor 
the  safety  of  persons.  Neither  Is  sucb  license 
tee  a  tovige  tax,  or  Its  Impoaition  sn  attempt 
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The  state  of  Illlnola  has  the  power  to  trsnt 
tbe  right  to  establish  a  ferrj  aeroaa  tbe  Mis- 
sissippi river  fronl  the  lUlnrili  side,  wblcb 
right,  thus  coQferredl  la  no  way  conBlcts  <rlth 
tiie  provisions  a(  any  tnatles  made  by  tbe 
United  Ststes  with  foreign  powers,  or  with  any 
acts  or  Congress  relative  to  the  free  natlgstloD 
of  that  river ;  and  tbe  eierclae  of  that  right  de- 
vests no  right  or  privilege  which  any  drlsen 
theretofore  enjoyed  freely  and  uDlOternipted- 
•ly  to  DBVigite  the  rtver.  Mills  v.  St.  aalc 
County.  T  111.  197. 

Tbe  legislature  of  lows  may  gnat  the  ei- 
clnslvs  privilege  to  operste  a  ferry  icrasa  the 
Ulsslsalppl  river,  and  to  n*»  the  land  In  front 
of  Dabuqoe.  although  by  act  al  Cangress  of 
1836,  this  land  li  appropriated  for  "public 
highways  and  (fther  pnbllc  usea"  United 
States  SB  rsL  Jones  v.  Fsnnlng.  Morris  (lows) 
S48. 

A  license  to  s  steamboat,  Ismied  under  tbe 
Isws  of  the  United  States  regulating  the  coast- 
ing trade,  does  not  entitle  such  boat  to  en- 
gSKe  In  the  regulsr  business  of  ferrying  from 
shore  to  shore  scross  a  navigable  river  la  vio- 
lation of  the  prlvll^es  held  and  possened  by 
an  established  ferry  at  that  point  under  au- 
thority of  a  stste  grsnt,  snd  in  violation  of  the 
laws  of  that  stste  rsgulating  the  eslabllshmsnt 
of  ferries  across  soch  rtver.  Newport  v.  Tay- 
lor. IS  B.  Hon.  609:  Chllvers  v.  People,  11 
Hi  eh.  43. 

A  suit  to  enjoin  the  defendsnt  from  operat- 
ing B  terry  slleged  to  be  conducted  tn  vlolstlon 
of  the  plalnttrs  eiclnslv*  rtgbt  does  not  in- 
terfere with  the  defendant's  right  to  nsvigate 
the  waters  of  the  United  States  under  bis 
eoasttng  license,  or  raise  a  federal  question 
eofnlssbie  by  s  Fedsrsl  court.  New  York  v. 
Independent  8.  B.  Co.  S2  Ted.  801. 

Tbe  legislature  of  Iowa  may  grant  an  «*• 
elusive  privilege  to  terry  to  ond  from  a  local- 
ity tn  that  state  across  the  lIlMlaslppl  river, 
although  Congress  hss  declared  that  stream  to 
be  forever  free  and  a  pnbllc  highway.  Phil- 
lips V.  Bloomlngton,  1  O.  Qreene,  496. 
«9  L.  R.  A. 


The  set  of  Congress  of  Febmsry  SO.  1811. 
declaring  tbe  Misslsaippl  river  a  navigable 
stream  and  a  common  hl^way.  forever  free, 
SB  well  to  the  Inbahltants  of  the  state  as  to 
other  eltliena  of  the  United  States,  wss  not 
Intended  to  Interlere  with  tbe  right  of  tba 
stste  to  crests  and  regalata  ferries.  Chtspelia 
V.  Brown,  14  Ls.  Ann.  180. 

The  power  of  the  states  to  regulate  ferrtsa 
and  grant  ferry  privileges  to  rhsir  own  cltisena 
acroH  navigable  rivers  bordering  them  can- 
not be  questioned  in  the  sbeeuce  of  Federal 
legislation  on  that  particular  subject  New- 
port V.  Taylor.  16_B.  Hon.  690. 

The  right  of  a  inunlclpa  1  ity,  ander  Its  chai^ 
ter,  to  establish  ferries  with  eiclnslve  privi- 
leges between  points  within  the  state  does  not 
raise  any  question  within  tbe  Jurisdiction  of 
the  Federal  courts.  Bterln  v.  New  York,  118 
v.  B.  246,  29  L.  ed.  888,  9  Bap.  Ct.  Rep.  28. 

The  conBtmetlon  of  a  bridge  across  the  His- 
alsslppl  rtver  snd  the  bnlldlng  of  s  dike  Into 
the  river,  both  done  nnder  and  In  pursuance  of 
an  set  of  Congress,  the  one  Tor  the  promotlnn 
of  ths  commercial  Interests  of  the  country,  and 
the  other  for  the  Improving  of  the  nevlRatloo 
of  ttke  river  by  throwing  more  water  Into  the 
main  chsnnet,  sre  sets  of  wiileb  the  owner  of 
s  ferry  franchise  across  ths  river  at  thst  point, 
grsnted  by  the  state  IcElslature,  csnnot  com- 
plain, and  such  owner  can  recover  no  damnges 
from  tbe  bridge  compsny  for  Injuries  sustained 
by  htm  In  consequence  of  being  prevented  from 
landing  his  ferry  at  certain  points  on  account 
of  tbe  constmetlon  ol  the  dike.  Misslsalppl 
Blver  Bridge  Co.  v.  Lonergaa,  01  III.  306. 

Tbe  owner  of  a  ferry  chartered  by  the  stste 
of  Illinois  and  operating  scross  the  Mississippi 
river  acqolres  no  Interest  wbstever  In  tbe  flow 
of  tbe  river,  and  cannot  control  the  channel 
or  prevent  Its  Improveuiont  wlcbant  rompen- 
satlon  to  him  t>y  tbe  United  States.  Loner- 
gan  V.  Ulsslsslppt  River  Bridge  Co.  3  McCrsry, 
461,  B  Fed.  T7T. 

Tbe  restriction  of  the  transportation  across 
tha  Ohio  river  to  the  established  ferries  for  1 
mils  above  and  below  those  established  on  the 
Kentncky  shore,  and  the  esctuslve  privilege 
wit  bin  thst  distsnce  secured  to  ferries  estsb- 
Msbed  from  that  side  tor  the  transportation 
therefrom,  ss  provided  t>y  the  Kentncky  laws. 
Is  not  an  Infringement  of  the  rigbr  secured  to 
all  dtlsens  of  tbe  United  Stataa  to  the  tree 


the  pnblio  Intereat  panLinouiif,  But  the  fkot 
■pecifted  enters  into  tbe  qucBtion.  We  will 
not  go  BO  far  at  to  say  that  the  public  cou- 
TenieDce  doea  not,  to  a  limited  extuit,  sup- 
port the  pretent  application;  but  there  is  no 
nal,  imnerative  public  need.  We  must  con- 
sider other  (acta  entering  into  the  matter. 
The  first  is  as  to  the  aufGcienc;  ot  travel  for 
support.  If  tiiere  were  already  only  the 
Russell  fen;,  we  would  saj  that,  though  it 
is  not  plain  that  the  travel  will  support  two 
ferries,  enpeciallj  aa  it  is  diminishing  dur- 
ing the  decay  of  the  oil  business  on  the  Ohio 
Me  of  the  river,  vet  the  county  court  did 
not  clearly  err  on  the  evidence.  But  the  re- 
port and  evidence  show  the  presence  of  an- 
other,— a  steam  ferry.  The  evidence  does 
not  show  that  the  travel  will  well  support 
three.  U  shows  that  it  will  not.  The  in- 
vetitigfition  in  the  county  court  does  not  ap- 
pear to  have  tirought  this  existing  steun 
ferry  into  the  estimste,  and  that  investig*- 
tion   was,   therefore,   too   narrow.     Another 
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dement  In  the  question  is  that  RumsII  bad  « 
ferry  granted  by  authority,  and  it  is  prop- 
erty, and  the  report  and  evidence  show  that 
it  will  be  Injured  hy  the  proposed  ferry. 
You  will  say  that  his  property  cannot  har 
the  public  need.  I  say  so,  too.  It  cannot 
bar  It,  but  it  goes  into  the  scales.  The  Wil- 
liamson Coxe  says  that  he  has  a  special  in- 
terest entitling  bim  to  be  heard.  Wby  is 
this,  if  that  interest  is  not  to  be  consideredT 
He  is  admitted  as  a  party;  not  as  an  arniout 
ouritB,  but  to  defenil  his  property.  And  it 
appearing  that  there  is  no  real,  substantial. 
Imperative  public  need  for  this  third  ferry, 
it  was  error  to  his  prejudice  to  inflict  an  in- 
jury upon  him. 

Therefore  tk«  judgmvnt  of  Iha  Cirouit 
Court  is  reooraed,  and,  this  court  rendering 
such  jnd^mcnt  as  the  Circuit  Court  ought  to 
have  rendered,  the  judgment  of  the  County 
Court  is  reversed,  and  the  application  to  es- 
taHish  the  ferry  is  dismissed.  Costs  to  Rus- 
sell in  both  Circuit  and  County  Courts. 


navlKatlon  ot  that  river.  Newport  t.  Tajlor, 
i«  B.  uon.  eas. 

The  power  at  the  itst*  ia  not  ateolate  in 
the  matter,  bawever.  It  niost  not  Interfere 
with  commerce  along  Che  river,  and  Its  aiiChar- 
Itr  mi7  be  superseded  b?  the  Federal  authai^ 
Itr  In  sonis  Instances. 

Thua.  a  ferry  aDCborlied  Dnder  the  Iowa 
etatnte  permlttlni  the  coant;r  Judgs  to  license 
ferries  must  be  constmcted  upon  the  Dec 
Holnes  river  In  snch  a  manner  as  not  to  cause 
aanoraace,  Inconvflnlencs,  or  damage  to  boats 
navigating  the  river.  The  Olobe  v.  Knrts,  4 
Q.  Oreene,  483. 

Bo.  a  fenr  la  a  meens.  and  a  necessary 
meani,  of  commercial  Intercourse  lietwoen 
states  borderlDg  on  dividing  waters,  and  It 
Must  therefor*  be  conducted  without  the  Impo- 
sltloD  br  the  states  ot  taxes  or  other  burdens 
upon  the  commerce  between  them.  Gloucester 
Ferrj  Co.  v.  Pennsylvanle,  lH  U.  S.  100,  20 
L.  ed.  1S8,  1  Inters.  Com.  Rep.  3H2,  B  Eup. 
Ct.  Bep.  826. 

The  grant  of  a  ferr;  franchliie  aciuiis  the 
Ulsslsslppl  river,  under  an  act  of  the  legislature, 
eonters  upon  the  grantee  Ihc  rlglit  to  run  his 
boats  across  It  and  to  land  upon  the  shore, 
bat  does  not  confer  upon  bim  any  right  whlrb 
would  hinder,  or  In  any  nianni^r  obstruct.  The 
free  nsvlgatlon  of  the  river,  or  Impede  the  com- 
merce ot  the  country  along  ot  si:roBH  the  name ; 
and  snch  grant  wai  accepted  with  tlie  Imiilled 
nnderstandlDg  tbat  Congress  might  at  any 
time.  In  the  eierclse  of  the  power  to  regulate 
commerce,  antborlie  a  bridge  to  be  erecled. 
and  dikes  to  be  placed  In  the  river  to  change 
the  corrent  and  thus  facilitate  the  navigation 
of  the  river.  Ulsslsalppl  RlTcr  Bridge  Co.  v. 
Lonergsn,  01  III.  SOS. 

One  Hbo.  being  In  the  exercise  of  a  ferry 
privilege  between  the  United  Btaies  and  Mexi- 
co, then  at  war  with  each  other,  was  forced 
to  dlscontlDue  It  by  a  military  officer  of  tbe 
United  States,  who  was  In  commHUd  at  thnC 
place,  bad  no  right  ol  action  against  tha  of- 
fleer;  the  eierclse  of  tbe  terry  privilege  In  such 
a  place  being  Inconilelant  with  a  stste  of 
war.    Ogden  v.  Lund,  11  Tei.  688. 

S.  Pouer  0/  msnlD<paJ(tii. 

(a)  To  sitabllaA  and  repsIMs. 

The  antborlty  ot  a  munlclpslliy  depends  on 
gnnt,  and  Its  authority  9ver  ferries  U  there- 
MUILA. 


fore  largely  a  m 
pow« 


IT  of  coastmctloa  (^  granted 

Power  conferred  npon  a  dtj  by  Its  chsrter 
to  license,  eontlnna.  and  regulate  ferries  an- 
thorises  the  common  council  to  pass  a  by-law 
prohibiting  anyone  from  keeping  a  terry  with- 
out a  license.     Chllvers  v.  People,  11  Mich.  4S. 

A  mnnlclpal  corporation  cannot  require  the 
owner  or  keeper  of  a  ferry  within  Its  corporate 
llmlta  Co  procnre  a  license  from  the  city  aa- 
thorltlea  before  operating  his  ferry  where  sach 
action  I*  not  authoriind  by  the  general  law 
for  the  Incorporation  of  cities,  under  which 
snch  manlclpal  corporstlon  Is  organised.  Sball- 
croaa  v.  JetTersonvIlle,  2fl  Ind.  \m. 

The  power  to  "r^ulate  ferries,"  conferred 
npon  municipal  corporations  by  statote,  does 
not  Include  the  power  to  prohibit  wlthoat  a 
license  being  DrsC  obtained  therefor  from  tbe 
city,  where  the  staCute  expressly  confers  that! 
power  In  ail  cases  where  It  is  Intended,  nnd 
therefore  It  Is  not  to  be  lnferi«l  from  other 
provisions. — especially  sa  tta?  power  (o  csCab- 
lish  and  regulsCe  ferries  eilsCs  in  the  coonty 
commlaaioners.  Duck  wall  v.  Kew  Albany,  2S 
Ind.  283. 

An  act  of  legislature  vesting  the  trustees  of 
a  town  on  tbe  Ohio  river  with  the  Jurisdiction 
snd  cimtrol  of  tbe  ground  fronting  on  ineb 
river  does  not  thereby  empon-er  snch  trustees 
to  estslillih  ferries  across  such  river  without 
r^erd  to  the  pravisions  ot  tbe  staCutes  regn- 
latlng  the  estabtlsbment  of  ferries  across  it. 
Uaysvllle  v.  BooD,  2  J.  J.  Msrsh.  224. 

The  provision  of  the  charter  uf  a  municipal 
corporation  that  "any  matter  for  the  doing 
wblcb  a  license  Is  reijalred  by  the  laws  of  the 
state  shall, not  be  done  In  Cbia  corporstlon  un- 
less Dcder  authority  ot  a  license  ohtnlued  frooi 
the  corporstlon  tor  doing  I  he  same,  under  s 
pensltj  of  twice  Che  amonnC  which  may  be  de- 
Dianded  by  the  corporation  for  Che  Issue  of  such 
lIceoBe,"  does  not  apply  to  a  ferry  license 
wblcb  the  municipal  corporation  has  no  power 
to  grant.  Mason  v.  Hariter'a  Ferry  Bridge  Co. 
20  W-  Vs.  223. 

Where  s  city  Is  anthorlied  to  regulate  ferries 
witbin  Its  corporate  limits.  It  has  power  to 
regulate  a  terry  on  a  river  only  one  of  the 
backs  of  which  Is  within  Its  limits;  and  it 
also  has  authority  to  regulate  terries  operated 
from  the  opposite  bank  of  the  river,  as  such 
power  Is  necessary  to  enable  It  saecesstully  to 
exercise  tbe  power  to  regulate  ferries  within 


ess 


Wb8T  TtROtHiA  BitpRBMi  Court  a 


It*  limit*.  ArtadelphI*  Limber  Co.  t.  Ark*i- 
delpbla.  BS  Ark.  8T1,  19  B.  W.  10S3. 

A  manlclpol  caii>aratloa  L'nsaot  graac  eiclD- 
■Ive  ferT7  fraaehlce  la  the  abBence  of  legliln- 
tlM  authority.  C««oll  T.  Campbell.  108  Mo. 
'I>50,  IT  B.  W.  8S4. 

And  general  aatborltT  to  eitabllsh  and  regu- 
late ferries  glre*  no  right  to  grant  any  c.i- 
pluilve  ferry  llceoae.  MlDtarn  v.  L.Brue,  23 
How.  43S,  le  h.  ed.  B74,  HPAII.  HTO.  V-.d.  Cas. 
No.  &.646. 

Bat  a  muDlelpal  eharter  conferrlog  upon  a 
«lty  the  eictuslTe  power  to  license  «  feiTy,  imd 
also  tuthorlilng  It  to  grant  or  refiine  Ihe  li- 
cense, permita  the  granting  of  an  eicl naive 
license  becauae  the  city  may  graat  nr  rufuse. 
BarJIiigton  &  H.  Couoty  Ferry  Co.  y.  Davla, 
48  Iowa,  133.  30  Am.  Hep.  3<J<}. 

A  munlclpalltr  la  not  liable  for  the  ac's  of 
It*  oOlivrs  In  eatabllahliig  a  free  feny  bo  close 
to  an  eilsllng  oae  tbat  It  draws  Its  ciislnm 
away  from   It.     Olbliea  r.   DeBufcrt,   2U  8.   C. 


31S. 

Although  a 

grant 


ordinance   la   void  so  far  a 


r    fer 


[raOL: 


jears.  It  la  hot  DA;eaaarlly  li 
vision  which  Kutborliea  the  Issuance  of  ■  II 
cense  STcry  all  months  to  Ihe  gran'eo  upon  hi: 
paying  the  license  tai  aa  provldi'd  ihereln, 
State  ex  rel.  Campbell  T.  Cramer,  BO  Mo.  75, 
«  S.  W.  788. 

Ordinances  of  a  munlclpnl  corporation  gov 
erning  ferrfea  »pb  not  within  the  cooitlliitlonal 
provision  forbidding  the  legislature  to  pass  lo. 
cal  or  special  Iswa.  St.  Lonls  T.  Walerlo<>. 
Carondelet  Tump.  A  Kerry   Co.    14   Mo.    App. 


a  the  right  t 


thf 


t  repeal  a  former  set  ( 
the  state  Encorporntlng  a  city  and  giving  I 
the  right  to  establish  and  regnlste  ferries  witl 
In  Its  corporate  limits.  A  general  law  doe 
DOC,  by  Implication,  repeal  a  iticcinl  one.  a 
tbongh  both  relate  to  the  anme  subJect-ma' 
Cer.      Laredo  v.  Martin.  B2  Tei.  G18. 

Municipal  othcers  empowered.  In  their  dli 
cretloD,  to  grant  a  terr;  license,  cannot  be  con 
pelled  by 


I     to     B 


saful 


ippUci 


rcl.  Campbell  v.  Cramer. 

Ad  ordinance  of  a  muniuipal  corporation  re- 
.i)ulriDg  ferryboats  on  ferries  across  an  Inter- 
state stream  to  land  at  the  landing  place  with- 
in the  corporate  limits  every  id  often,  and  to 
remain  there  at  one  time  only  a  certalD  Inter- 
val, which  applies 'to  every  dsy  and  all  houra 
■ot  the  day  and  night,  Is  void  and  unenforceable 
under  a  ststuCe  conferring  general  power  upon 
muuldpal  corporatlona  to  establish  and  regu- 
late ferrlea.  as  pteacrlblng  regulations  incon- 
■Istent  with  later  acts  conferring  upon  county 


reeula 


Ihe 


during    which    Ucenaed    lerryiu^ 
«tBte  streams  are  required  to  keep  their  terries 
open   and    to   run    Cbeir   boats,    and    requirlug 
Buch    ferrymen   to   obtaJn   a    license   fi-um   such 
^rammlsslonera.    and    to    enter    Into    a    recognl. 


all     lawB    luconalBti 

Abbott,   118   Ind.  337.  21   ." 

A  charter  giving  a  mnnb 

«  Mo.   S2e. 

Tbe  mualcipallty  acqulrei 
a  grant  ot  authority  over 
state,  after  granting  ti 


s  to 

md    n'DBnllnt! 
Ith.     Madison    v. 

K.  i-a. 

allty  power  to  11. 

larrison   v.    State, 

LO  vested  right  by 
rrles.   sn  that   tho 


irlng  t 


k  of  the  rl 

right, to  participate  in  the  regulation  of  the  In- 
termediate ferries  and  to  share  Id  the  net  prof- 
its, without  violating  any  o,i"nct  or  vested 
right  wllhln  the  protection  of  the  United 
Slates  CnQstltntloD.  Police  Jury  T.  Shreveport 
a  La-  Ann.  001. 

(b)  To  operata  cr  leatt. 

The  running  of  a  ferry  Is  not  one  of  the 
purpoaea  tor  whlcb  munlclpiil  corporation*  are 
crested,  and.  In  order  to  be  entitled  to  do  ao. 
the  authority  must  be  ripn'SjIy  given. 

■    ferry  imnchlse  granted  to  Ibc  Imstees  of 


I    Inc 


1  by    t 


old.  wher 


ithoriied  an 
under  which  such  coi 
trant  ferry  franchlaca  neither  ei- 
r  by  Implication,  authorlies  such 
privileges  to  be  granted  a  corporation,  and  the 
act  of  Incorporation  creating  »urh  trusleea  a 
coqiorale  body  doea  not  confer  upon  them  the 
power  to  accept  such  a  grant,  or  to  dflegata 
tbat  right  to  otbers.  BetCs  v.  Menard.  Breese 
(111.)    10,  Appi. 

On  the  same  principle,  the  stntutarr  power 
of  tbe  board  of  aupervlaora  over  ferries  Is  lim- 
ited to  the  right  to  11  ... 


luthor 


establlel 


e  the 


,,  6T  Mian.  OlS. 


T'pon   tbe  division  of  a   (own  no  part  ot  It* 

toun.  except  aucb  a*  <he  leglRlnlure  niny  K« 
lit  to  grant  It.  Hartford  Bridge  Co.  v.  East 
ITarcrord,  10  Conn.  14S,  ReslDrmed  In  IT  Conn. 
70. 

Where  a  municipal  corporation  Is  tnaV:ing  an 
iinanthorlsed  appropriation  of  Ihe  corporate 
funds  by  estsbllahlng  and  operailn«  a  free  ferry 
outside  the  corporate  llmltH,  equity,  at  Ihe  suit 
of  tbo  taxable  inhabitant*  of  tbe  corporation, 
will  restrain  It  and  tbe  officers  thereof  from 
roprlatlon,     Jocksonport  r.  WaC- 


1.  33  A 


..  704. 


Although 

rprvsB 

■ntbority   must 

be    gir 

en 

e  leglalal 

e  may 

not  only  authwl 

It 

a  power 

requi 

re,  a  city  to  Inn 

r  a   d 

bt 

nsent 

for  the  acqulsltlo 

c  ferries. 

n 

tltotlo 

ael 

ohibltlon. 

Simon 

V.  Nortblip,  27  0 

r.  487. 

SO 

L.  n.  A.  171,  40  Psc. 

Eo,  the  trustees  of  a  town  on  the  Ohio  river, 
owning  the  Isnd  on  Bacb  river,  are  qiiallfled. 
under  the  Inw  regulattog  the  establishment  of 
(errlcB  across  the  Ohio  river,  to  receive  the 
grant  ot  a  ferry  franchise  acroa*  such  river  for 
the  beneAt  of  such  town :  and  their  legal  right 
thereto  would  be  restricted  only  by  quesliona 
of  public  eipedlency.  Irrespective  o(  the  mim- 
of  ferries  already  eilatlng  at  that  point 
under  previous  franchises.  Uayavllle  v.  Boon, 
"   J.  J.  Marsh.   224. 

By   the    Montgomerle   charter,    al]    ferries   to 

established    around   Manhattan    Island   wars 

granted   to   (be   municipal    corporation   of  New 

York.     Re  Union  Ferry  Co.  liS  S.  T.  139 :  New 

York  V.  ecarln.  lOB  N.  T.  1,  12  N.  E.  631, 

And  euch  right  la  not  confined  to  ferrlea  ••- 
tab1l<ihed  at  tbe  time  of  the  Montgomerle  char- 
ter, but  extends  to.  and  lucliidea.  all  other  fer- 
rlea wblcb  the  corporation  might  thereafter 
'lib'    eatablisb  from  Msnhattaa  Island  to  any  ot  tbe 


leos. 


SiBTEBsviLU  Ferby  Co.  t.  KusasLL. 


cppoilte  Oiorra.     Sew  York  t.  Naw  Tort:  A  8. 
1.  F«n7  Co.  8  Jones  k  8.  S3Z. 

A  eitj  onrnlng  ■  (errr  landing  with  tMMta 
and  appurteaancAB  to  oiwrate  &  terry,  nad 
bavins  a  cliRrtcr  power  to  uperate  tbs  ferry 
aod  to  fli  tlie  ratea.  rent*,  and  leea  tbereuf, 
ma;  do  wllb  sucb  property  whatever  a  private 
•  peraoD  mlgtit  do  II  be  were  the  owu^r,  except 
that,  holdlog-  It  aa  an  agent  for  the  atate  for 
A  public  purpose,  it  cannot  lurreader  Its  con- 
trol and  superrlalOD  to  th«  nnreatrlcted  coa- 
'trot  and  management  ot  another  perBon.  Uac- 
donell  V.  lutematlonal  *  ti.  N.  B.  Co.  60  Tex. 

A  grant  to  a  munlclpaJ  rorporatlon  ot  power 
to  keep  In  order  and  repair  aireela  and  ronda 
doei  not  confer  on  It  power  to  eatRt>lliih  and 
»M-k  a  terry  acroM  a  river  whicb  mna  tbroogU 
It.     Cooper  V.  Athens,  G3  Oa.  688. 

A  Btatute  permitting  a  mnnlcipal  cor- 
poration to  pnrchaae  a  tenT>  and,  upon  the 
completioD  of  aald  purchase,  to  determine 
whether  It  ahall  be  treo  ot  tolla,  or  tree  lor  a 
time  and  tben  lor  toll,  gives  tbe  municipal  cor- 
poration only  one  choice,  ao  that  when  It  baa 
deCermloed  to  charge  toll  It  cannot  afCerwardB 
make  the  (srry  tree.  Atty.  Qen.  v.  Boston,  ins 
Masa.  4S0. 

Where  tbe  legal  title  to  the  land  bordering 
on  tbe  Mlaslaalppl  la  vested  in  the  tnisleea  of 
tbe  town,  an  act  of  legialature  providing  that 
the  truatees  ot  web  town  may  fli  the  ratea  ot 
ferriage  across  the  Mississipiii  river,  and  may 
alBO  lease  oat  terries  for  any  ternx  of  yeara  not 
exceeding  Hve,  and  apply  the  rents  lo  the  im- 
provement Ot  the  town,  Teals  Id  such  truatees 
at  least  lbs  eicluslvs  beneQclal  Interest  In  tbe 
ferry  privileges,  absolulely,  wliltb  right  can- 
not be  deveated  by  a  subsequent  act  ot  leglsla- 
tnre  eatabllabing  a  ferry  In  favor  of  another. 
Walker  t.  Columbua,  4  B.  Mon.  3j3. 

Where  a  municipal  corporation  has  no  ei- 
preas  gratit  of  authority  to  uipeod  the  cor^ 
porate  funds  in  eetabliiihing  and  operating  a 
tree  ferry  outside  the  corporate  limits  tor  the 
purpose  of  promoting  trade  and  commerce.  It 
baa  no  mcb  power  under  a  statute  authorlalitK 
a  municipal  corporation  to  pass  ordinances  for 
the  purpose  ot  providing  tor  the  safety,  pre. 
•erring  the  tkealth.  promoting  (be  proaperlty, 
comfort,  and  convenience  of  such  corporation 
and  the  Inhabitants  thereof.  Jacksoaport  v. 
WatBon,  3S  Art.  704. 

Where,  upon  the  division  of  a  town,  the  oew 
town  accepts  Its  chatter  giving  It  the  privilege 
of  keeping  one  half  ot  tbe  (eery  operated  by 
the  old  town  daring  tbe  pleasure  of  the  legis- 
latnre,  it  cannot  afterward  claim  greater  rights 
tBan  those  conferred  by  auch  charier.  Hart- 
lord  Bridge  Co.  T.  Eoat  Jlsrttord,'  la  Conn.  140, 
Heamrmed  In  IT  Conn.  70. 

It  Is  within  tbe  dlucretlon  of  a  city  owning 
a.  ferry  franchise  to  conrert  it  into  a  bridge 
privilege  tor  a  term  of  yeara  in  consideration 
of  a  speclHed  annual  payment  to  It,  ond  It  may 
lawfully  pass  an  ordinance  to  that  effect. 
Laredo  *.  lalemational  Bridge  &  Tramway  Co. 
14  C.  C.  A.  1,  no  U.  a.  App.  110,  66  Fed.  24B. 

Property  owned  by  a  municipal  corporation 
(or  the  purpose  ot  operating  a  ferry  franchise 
la.  although  leased  to  a  private  individual  who 
operates  the  ferry,  held  for  public  and  govern- 
mental purposes  ao  as  not  to  be  subject  to  taxa- 
tion. People  ea  r«l.  New  Torlr  v.  Brooklyn,  111 
N.  ¥.  SOS.  2  L.  B.  A.  148.  1»  N.  E.  DO,  Affirm- 
ing 47  Kun,  BBS. 

But  a  municipal  corporetlou  which  has  re. 
celved  a  grant  ot  a  ferry  franchise  under  which 
It  has  tor  a  long  time  maintained  a  terry  may 
sell  the  property  connected  tbei'ewlth  to  an 
Individual,  provided  the  public  is  not  deprived 
«U  L.  R.  A. 


Without  legislatlTe  anthorlEatlon,  •  mnnld- 

pal  corporation  cannot  lease  a  ferry  under  A 
power  to  regulate  and  mannee  It.  as  It  la  a  pub- 
lic highway.      Roper  v.  McWborter,  T7  Va.  214. 

But  It  bsfl  been  held  that  a  town  operating 
a  terry  baa  power  to  lease  the  right  to  operate 
tbe  same,  and  to  charge  an  annual  rental  tor 
sucli  privilege.  Rocky  Bill  y.  Holllater,  60 
Conn.  434,  22  Atl,  200. 

And.  It  being  tbe  duty  ot  the  selectmen  ot  a 
town  to  maintain  Its  ferry,  they  have  author- 
ity, without  an  express  vote  of  the  town,  to 
lease  it  lo  one  who  will  maintain  it.     Ibid. 

A  city,  under  the  authority  in  Its  charter  to 
establish  ferries  and  to  Hi  tbe  rates,  rents,  ond 
fees  thereof,  bas  power  to  contraet  with  an  In- 
dividual to  operate  a  ferry  owned  by  the  city, 
he  paying  a  aum  to  tbe  city  for  tbe  right  to  do 
ao.  where  the  dty  reserves  in  the  contract  tba 
right  to  exercise  control  and  supervision  over 
(be  ferry  through  Its  ordinances.  Macdonell 
T.  International  t,  O.  N.  R.  Co,  60  Tei.  500. 

Allbaugb  tbe  lease  ot  a  ferry  by  the  select- 
men of  a  town  may  have  been  without  author- 
ity, a  subsequent  vote  at  town  meeting  au- 
tborlilng  an  sctloD  to  recover  the  rent  reserved 
by  tbe  lease  amounta  to  a  ratldcation  of  tbe 
same.  Rocky  Uill  v.  Bolllster,  59  Conn.  434. 
22  Atl.  280. 

Injunction  will  lie  to  prevent  a  municipal 
corporation  from  making  illegal  leaae  of  III 
ferry  franchises.  People  T.  New  Tork,  OS 
Barb.  102. 

Tbe  licensee  of  a  terry  franchise  from  a  mu- 
nicipal corporation  Is  entitled  to  an  Injunction 
to  prevent  tbe  mnnlcipailty  from  alienating  tbe 
franchise  to  another  during  the  term  of  tha 
lease.     Benson  v.  Xew   York.  10  Bui-b.  223. 

A  lease  by  a  municipal  rorporutlim  of  Its 
terry  with  covenant*  tor  exclusive  enjoyment 
will  not  prevent  the  municipality  from  exercis- 
ing Its  sUtutory  power  to  gront  a  ferry  iicenss 
over  the  same  water  If  it  la  required  for  pnb- 
lic  convenience.     Pay,  Petitioner,  15  Pick.  248. 

8.  Bxerclae  af  oufhorflir. 

(a)  Who  may  exeroiat. 

Tbe  power  to  establlab  ferrlea  resides  Id  tba 
state,  and  is  usually  exercised  uuder  authority 
ot  (be  legislature.  It  is  usually  vested  by  that 
body  In  some  local  board  whose  duties  are  more 
or  less  strictly  dcllned,  and  which  muat  set 
williln  the  scope  ot  the  authority  delegated  to 
It. 

The  right  of  establishing  ferries  Is  In  the 
legislature,  and  the  extent  of  the  rights  of  Ibe 
grantee  of  a  ferry   Irancblse  depends  upon  tbe 

not  exclusive  unless  expressly  made  so  by  those 
terms.     Hush  v.  Peru  Bridge  Co.  3  Ind.  21. 

Although  the  legislature,  pursuant  to  the 
state  Constitution,  bna  conferred  authority  on 
the  boards  of  county  supervleors  to  license  fer. 
rles.  the  legislature  sllll  pusEeaaes  tbe  power 
to  grsnt  a  terry  franchise.    Chupln  v.  Crusen, 

The  power  ot  the  legislature  to  grant  a  li- 
cense to  keep  a  ferry  ta  no^  restricted  by  tb* 
constitntlonai  provision  coilf erring  on  boards 
ot  supervisors  full  Jurladlcttau  over  ferrlea, 
subject  to  tbe  right  of  tbe  owner  of  tbe  soil 
to  compeDsatlon.  Blake  v.  HcCarthy,  66  MIsa. 
654. 
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be  delegated  to  Uie  court*,  crtiurd  T.  UtnlMlt, 
7  Cal.  118. 

And  tbe  board  of  commlialoiiQr*  at  ■  rountj, 
In  ETiDtlng  ■  ferry  letw  iiader  tbe  Utb  of 
Soutb  Dakota,  acta  ai  tlia  asent  of  ths  state, 
■nd  not  of  tbe  county.  Etsiu  v.  Sagbea  Coun- 
ty, a  a,  D,  680.  B4  -\.  W.  U03. 

UDdRT  tbe  atatute  af  WphI  Vli^nln,  the 
board  of  aupervlaora  baa  Jnrladlctlon  to  estab- 
llib  and  rejrulate  ferries.  Crou  t.  Bopklni, 
e  W.  Va,  823 

A  mere  ^ant  to  an  iDferlor  coort  of  tbe 
light  to  eMabllab  britlse*  nnd  lenle*  will  doI 
Inclufle  tbe  rlgbt  to  make  ii  grsnc  of  tbe  right 
to  eacabllBb  lacb  works  exclualre.  Wrigbt  *. 
Nagle.  101  C.  S.  TQl,  25  L.  ed.  021.. 

In  LoulalaoB  a  police  lury  b^a  power  to  ea- 
tabllBh  ferries  over  all  watercourae*  and  lakea. 
vbttber  naTlgibte  or  cot.  Qllleailie  v.  Free- 
man. T  La.  Ann.  8H0. 

Tbe  potrer  to  eitablUb  terries  Is  Tested  by 
statute  Id  tbe  imllca  Jory.  A  muulclpnl  ror- 
poraclon  Is  wtthant  aniborlty  to  make  aucb  a 
grant.  Plaqiiemine  r.  Decaudlne,  10  La.  S8S ; 
Hebert  t.  Ualllan.  IS  La.  C8G. 

Under  tbe  sttttutea  of  Teiaa,  wbleb  sl*e  tbe 
eomm  I  ((loners'  court  authority  "to  establish 
pabllc  ferries  whenever  tbe  public  Interest  may 
require  It,"  mch  courts  bare  tbe  paver  to  li- 
cense pabllc  lerrlea  la  their  req^ectlre  coantles 
In  all  cases  except  In  those  InataDces  where  tbe 
leglslaCore  baa  especially  granted  to  some  per- 
son or  peraDna.  or  some  municipal  body  tbe 
privilege  of  eatabllsbing  a  ferry.  Tugwelt  T. 
Ea«Ie  Pais  Ferry  Co.  I«  Tex.  tSO,  0  8.  W.  120, 
IS  S.  W.  6M. 

In  Tlew  of  the  great  similarity  In  tbe  priv- 
ilege of  paaalng  the  public  over  a  aljeam  by 
means  of  a  ferry  and  pontoon  bridge.  It  seems 
that  tbe  act  granting  a  cbartar  to  maks  and 
keep  a  bridge  would  operate  as  a  pro  Imito  re- 
peal, or  limitation,  of  the  geaeral  power  con- 
ferred upon  tbe  coonty  courts  to  establlab 
ferries.  Hudson  t.  Cnero  Land  &  Bmlgratlon 
Co.  47  Ttx.  SB,  Se  Am.  Rep.  ;iSD. 

Id  New  York  dty  tbe  dock  department  has 
not  been  vested  by  tbe  legtalatore  with  power 
to  grsDt  K  ferry  lleeDie.  New  York  v.  New 
lork  &  S.  I.  Ferry  Co.  8  Jones  A  B.  3SS. 

And  It  has,  therefore,  no  power  to  grant 
either  ferry  franchises  or  tbe  eiclualre  nse  of 
tbe  balkhead  or  pier  or  any  part  thereof  to 
persona  running  a  ferry  without  a  ferry  (ran- 
eblse.  Canard  B.  a.  Co.  v.  Voorblea,  IS  Jones 
*  8.  3S8. 

Wben  tbe  opposite  sides  of  tha  river  are 
wltbln  tbe  Jurlsdlctltm  of  different  boarda, 
time  Is  nsoaJly  a  concurrent  Jurisdiction  dele- 
■ated  to  them  over  the  nutter  of  ferries. 

Tbe  right  of  counties  separated  by  a  river 
to  eatabllab  ■  ferry  thereou  under  a.  statute 
regulating  ferries  Is  concurrent,  but  Is  ei- 
bausted  by  the  exercise  of  tbe  rlKbt  by  either 
county.    Jones  v.  Johnson,  2  Ala,  746. 

The  right  to  estsbllsh  ui  addltlooaJ  ferry  at 
or  near  *  town  wben  pabllc  Interest  deuaDda 
tt  is  not  exclusively  wltblD  tbe  Jnrlsdictlon 
of  tbe  aDtborltlCB  of  the  county  lu  which  tbe 
town  Is  situated,  where  the  river  over  which 
It  la  to  be  opemted  Is  tbe  booDdaiy  between 
two  counties ;  bat  the  Jurisdiction  of  such  coon- 
the  BUtborltlea  of  either 
e  tbe  right  It  not  already  eierclaed 
by  tbe  other.    Ibtd. 

Coder  tbe  act  of  ISOS.  grant  log  to  each 
parlab  the  rtebt  to  esUbllsh  within  Ita  limits 
as  many  ferries  sa  It  pleasea.  the  parlab  of 
Orleans  and  the  city  of  New  Orleans  stand  Id 
tbe  aame  relation  as  two  parishes,  and  each 
bas  tba  rigbt  «t  eatabllsldng  a  terrj  aeroM  Um 
fi»  I^K.  A. 


(b)  AsttrloHoiw  on  rmereba, 

WithlD  tbe  limits  of  the  power  delegated  ta 
them,  tbe  acta  of  the  local  boards  are  Bnal.  It, 
being  lield  that  the  wtiole  Diatter  Is  committed 
to  their  discretion. 

The  discretionary  power  conferred  upon  the 
county  court  by  a  atatnte  autboHilng  the  es- 
(nbllstament  of  terries  by  sDch  courta  "when- 
ever they  stasll  deem  it  necessary"  Is  anllmltWL 
und  tbe  propriety  or  necessity  ot  s  terry  es- 
tablished by  such  court  is  not  a  subject  of  I*- 
vision  by  tbe  court  of  appeals.  Lawleas  v. 
Reese,  4  Bibb,  809. 

^lie  necesalty  for  a  new  ferry  or  bridge  !• 
to  be  Judged  of  by  the  public  outborltles,  and 
that  declaloD  moat  be  Qnal.  It  Is  right  that 
tbe  public  mind  be  consulted,  as  otherwise  the 
rights  of  existing  ferries  or  bridges  might 
needlessly  be  Interfered  with.  Hmltb  v.  Hsik- 
1ns,  88  N.  C.   (S   Ired.   Eq.)    eiS,  44  Am.   Dee. 

sa. 

A  provIaloD  of  a  statute  permitting  the  es- 
tablishment t>y  tbe  coort  of  sessions  of  terries 
□earer  together  than  prescribed  thereby,  where 
public  convenience  requires  It,  gives  the  court 
a  discretionary  power,  the  exercise  of  which 
will  Dot  be  disturbed  In  the  absence  at  anything 
showing  that  such  power  has  been  exceeded  or 
shused.     Kb  Hanson.  2  Cat.  Sez. 

Under  the  law  of  Kentucky  prohibiting  the 
establlabment  ot  ferries  across  the  Ohio  river 
wltbln  less  than  a  mile  from  previously  estab- 
lished ferries,  an  eiceptiwi  providing  that  sucb 
restriction  need  not  be  enforced  where  II  be- 
comes necessary  to  establlrii  a  tetry  wltbin 
less  than  that  distance  by  reason  ot  an  Impas- 
sable creek  emptying  Into  that  river,  nmfers 
upon  the  county  courts  tbe  dlscnttlonary  power 
to  decide  when  a  creek  Is  Impassable  nlthln 
tbe  meaning  of  such  eiceptlon ;  and  their, Judg- 
ment will  not  be  reversed  Dpon  appeal,  except 
In  cases  where  such  discretion  has  been  palpa- 
Uy  abused.     Saaders  v.  Craig.  1  A.  K.  Uarab. 

lee. 

Ad  order  ot  the  county  court  establtabing  • 
ferry  acroM  tba  Ohio  river  within  a  mile  of 
another  ferry  previoualy  estabtlsbed,  contrary 
to  statata,  will  not  be  reversed  on  appeal,  un- 
leaa  tba  lacord  In  that  court  contnlos  concln- 
slve  proof  ot  tba  previous  establlabment  of  such 
terry  within  tbe  distance  prohibited  by  sucb 
statute.  Qlvens  v.  (MUard,  8  A.  E.  Morsb. 
3!tO 

An  order  of  tbe  county  court  esta]}|lshiDg  a 
terry  will  not  be  reversed  on  appeal,  where  \t 
appears  from  the  record  that  the  applicant  was 
tbe  owner  of  ths  land  on  both  sides  of  the 
stream,  and  the  provtslona  ot  tbe  statutes  regu- 
lating such  proceedings  were  In  alt  respect* 
compiled  with.  Ackler  v.  Oldham,  1  A.  K. 
Marsh.  471. 

Under  the  statntes  of  Tfias,  the  commission- 
ers' courts  have  the  Jurisdiction  to  decide 
whether  or  not  tbe  right  to  operate  a  pabllc 
ferry  ahould  be  granted,  and  tbelr  decisions 
are  not  subject  to  collateral  attack.  Togwell 
T.  Eagle  Fass  Ferry  Co.  74  Tex.  460,  9  S.  W. 
120,  13  H.  W.  eS4. 

The  discretion  conferred  npon  the  eotmty 
Murts  of  Kentucky  by  Statute  as  to  tbe  estab- 
lishment of  terries  Is  given  cbleQy  tor  the 
pabllc  good :  and,  although  not  unlimited  when 
private  rights  may  be  injurlonsly  affected  t>y  Its 
exerdee,  yet  It  Is  not  subject  to  the  control  Or 
ivlslon  at  courts  ot  appeal,  except  Id  caaes  of 
ear  abase,     aarvle  v.  Cammack,  6  Dana,  243. 

Ths  dlacretlon  conferred  by  statats  on  co«n< 
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t7  court!  of  conntlea  tmrdeiins  oo  tba  Ohio 
lirer  to  gnat  terrj  friDchtna  at  towiw  on 
■Dcb  river  whirg  they  dMiD  tba  Uma  UAceo- 
wcT.  aJthoogh  i&rge,  U  inbjeet  to  rerlalon  tad 
control  QiMU  appeal,  and  tbalr  Jndsmcnt  will 
ba  nvened  where  the;  have  iMilp>bl7  abaaed 
Bach  dlacretloDUT  powera,  anil  It  la  maalfaatl; 
contnuT  to  pnbllc  or  ptirat*  Intereata.  Car- 
ter T.  SaltiU,  S  Dana,  43. 

Under  the  atatnte  of  Arkanaaa,  vhen  a  11- 
e«nae  li  srinted  to  operati  a  tarry  Q«ai  a  town 
and  near  aDother  terry,  whether  or  not  tbe 
fenr  created  by  anch  license  ta  for  the  pnbllc 
conTenlenee  la  a  qneatlon  lo  ba  determined  by 
the  proper  county  court,  and  the  declaion  at 
that  conrt  Is  binding  apoa  everyone,  n-here  no 
exception*  btie  been  taken  to  the  dacMon,  and 
the  JadgmenC  has  not  been  Mt  aalde.  Haynes 
T.  WeJiB,  26  Ark.  434. 

Tbere  are,  however,  certain  restrictions  npon 
tbe  granClns  ot  traiichlses  wblch  will  control 
the  dlacretloa  ot  the  bokrda.  The  boards  mmt 
comply  with  the  statntea  upon  the  sobjKt,  and 
recosniie  veeted  rights. 

m  determlnlni  whether  a  partlcnUr  terry 
shall  be  establlatied  or  maintained,  (he  connty 
conrt  ahoold  act  with  reference  to  tbe  pnblk 
Interest ;  and  when  the  legislature  has  grgnted 
tbe  privilege  ot  having  a  pontoon  bridge,  II  le 
Id  tbe  dlacretlon  ol  tbe  connty  i-ourt  to  deter- 
nlne  that  the  public  good  does  not  require  s 
tory  at  or  near  tbe  same  place.  Hudion  v. 
Cnem  Land  *  EmlgratlMi  Co.  47  Tex.  SS,  36 
Am.  Rep.  2Sg. 

Although  an  owner  of  land  on  the  Ohio  river 
Is,  tllone.  entitled,  under  tbe  aUtntea  of  K<>n- 
torl^,  to  tw  tbe  grantee  of  a  terry  arross  tt 
from  that  point,  yet  he  has  no  legal  right  to 
demand  eoch  a  grant  unlesa  tbe  public  conveni- 
ence shall  require  tbe  establisbmont  of  a  ferry 
from  hl>  land,  and  then  he  is  not  entitled  to 
tt  If  Us  ferry  would  be  within  Ify,  miles  above 
•r  below  another  previonely  establlsbcd  ferry, 
nnlesa  It  bs  In  a  town,  or  necessary  In  conse- 
qoence  <<  an  Impassable  stream  putting  Into 
the  Ohio  ifrer,  or  opposita  to  aoma  eaubllshed 
ferry  In  tbe  Ohio  stata.  Cartor  j.  KaUns,  9 
Dana.  4S. 

The  court  will  not  gnnt  a  Iteenaa  to  oper- 
ate a  ferry  at  a  point  but  tittle  more  than  ■ 
Bile  below  an  existing  ferry,  "id  not-aa  much 
above  another,  where  the  viUtlng  ferries  arc 
In  good  repair,  and  are  properly  perfonnlng 
their  pnbllc  dutt«,  and  there  Is  no  pnbllc  road 
leading  to  tbe  proposed  ferry,  the  only  road  be- 
ing a  private  one,  laid  oat  by  tbe  petitioner,  sad 
no  pnbllc  convenience  I  >  to  be  obtained  by 
granting  a  license,  thoogb  there  eitiits  a  potal- 
blllty  of  the  new  ferry  being  abls  to  carry  at 
a  lower  rate  by  reason  ot  the  narrowness  of 
tbe  itream  at  the  point  In  question.  Beard  v. 
Long,  4  N.  C.  (2  Car.  Law  Repos.)  69. 

The  circuit  court  will,  In  the  eierclae  of  Its 
discretion,  refuse  a  license  for  a  ferry  over  tbe 
east  branch  ot  the  Fotomae  river,  where  tbe 
object  Is  by  competltloD  to  compel  bridge  com- 
putes to  t*]w  lew  toll  than  they  are  autbor- 
Ued  by  law  to  take,  whereby  they  might  be 
unable  to  keep  the  bridges  In  repair,  and  be- 
come liable  to  proaecatlon  and  forfeiture. 
Young's   Case,  3   Crancb  C,   C.  463,    Fed. 


No.  1 


1,150. 


A  person  la  not  entitled  to  s  franchlie  for 
a  ferry  at  or  near  a  public  bridge,  nbere  tbe 
only  benefit  the  public  would  derlre  from  Ita  es- 
tsbllahment  woald  be  tbe  prodoctlon  of  compe- 
tition which  might  result  In  a  reduction  ot  the 
bridge  tolls  below  tbe  amoant  allowed  by  law. 
It  being  shown  that  such  bridge  Is  RiiBlrlent 
at  alt  Umes  to  aiford  anple  accoDDOdatioa*  to 
C9  L.B.  A. 


the  traveling  public  at  that  point.  NasbTllI* 
Bridge  Co.  V.  Sbelby,  10  Yerg.  260. 

A  grant  ot  a  ferry  franchise  to  tbe.  owner 
of  land  on  one  aide  of  a  Htream  at  tbe  same 
point  wbere  another  ferry  la  In  operntlon  un- 
der a  prior  grant  will  be  refaied.  where  public 
aeeds  do  not  require  the  establishment  of  an- 
other ferry  at  that  polnL  Clark  >.  While,  5 
Bush,   358. 

Wbere  public  convenience  does  not  reqnlTt 
the  eatabllahment  of  another  ferry  across  tba 
Ohio  river,  an  order  ot  tbe  county  court  re- 
fuBlng  such  giant  wtll  not  be  reversed  on  ap- 
peal.    Evertton  v.  Sanders,  S  J.  J.  Marsh.  112. 

Injury  to  eilatlng  ferries  la  not  a  matter 
of  much  moment  If  tbe  trancnlsea  are  not  ex- 
clusive and  tbe  public  welfare  demands  addl- 
tlonsJ  tacllltlee. 

In  Knott  V.  Jefferson  Street  Ferry  Co.  Q  Or. 
S80.  It  IB  held  thft  the  fact  that  tbe  establlsb- 
ment  of  ferries  at  different  points  thin  those 
at  which  one  already  sstabllehod  Is  maintained 
may  Incidentally  dimlnlab  the  proDta  ot  such 
previously  eatabllabed  ferry,  the  trhncbike  ot 
which  la  not  coupled  with  exclusive  privilege*, 
la  not  ground  for  refusing  a  license  for  a  ferry 
□ecfssary  tor  public  convenience. 

A  Btstnte  authorising  the  ronnty  commis- 
sioner^ couri  to  grant  licenses  to  Indlvlduala 
to  operate  ferries  does  not  rest  Id  tbe  Uceokee 
rlgbta  auperlor  to  tba  power  of  the  court  It- 
self lo  establlab  terries;  snd  a  licensed  ferry- 
man la  not  entitled  to  damages  against  tbs 
county  where  such  court  directly  establlabes  a 
competing  ferry,  Burrowa  v.  Qonxales  Coun- 
ty, 5  Tex.  Civ.  App.  28Z,  2B  S.  W.  829. 

Although  a  county  couri  may  have  power  to 
establish  a  free  ferry  where  It  will  not  Inter- 
fere with  a  privilege  already  granted  to  a 
private  person,  su<^h  court,  being  prohibited 
by  Btatate  fn>m  eatabllsblng  a  terry  by  license 
granted  to  a  private  person  within  1  mile  of 
a  terry  already  establlsbed  by  ll;;euse.  has  no 
power  to  establish  a  free  ferry  wltbln  1  mils 
of  a  private  ferry.     Jle  Howell,  86  Ark.  466. 

Under  the  atatute  of  West  Virginia,  tba 
board  ot  supervlsora  la  prohibited  from  grant- 
ing lesve  to  establish  a  feri'y  acroaa  a  water 
coarse  within  half  a  mile  ot  another  ferry  le- 
gally established;  b^t  Ihla  prohibition  eipreuly 
excepts  the  giant  of  a  ferry  acrose  the  Ohio 
river,  and  the  statute  provides  that  ferries  oD 
that  river  may  be  established  at  any  plaue  the 
board  may  delermlno.  Cross  v.  Hopkins,  6  W. 
Vs.  828. 

Tbe  board  of  supervisors;  In  granting  m  tar- 
ry privilege  or  license,  cannot  bind  Its  snccea- 
aors  In  olBee  by  a  atlpulatlon  that  no  rlgbtfal 
ferry  shall  be  establlabed  within  a  ceriain  dia- 
tance  of  tbe  one  licensed  by  It,  cither  within 
a  specified  period  or  during  all  time.  Seal  v. 
Uonnelly,  60  Ulea  658. 

When  a  county  conrt,  having  power  to  aet- 
tle  and  discontinue  a  ferry.  Is  rciulred  to  give 
notice  for  a  new  ferry  within  2  mllea  of  ona 
already  exlatlng.  It  can  make  no  Irrevocabls 
grant  of  an  exclualve  franchise.  Harrington  v. 
Neuae  River  Ferry  Co.  69  N.  C.  16G. 

An  atlmnpl  to  grant  an  exclusive  ferry  fran- 
chise for  ten  years,  wblch  is  void  berauKe  not 
authorised  by  law,  may  yet  create  a  valid  Iran- 
chtae  for  abort  periods  for  which  e  license  fm 
la  paid.  Carroll  v.  Campbell,  10S  Mo.  oSO,  IT 
a.  Vf.  S84,  Affirmed  In  110  Mo.  5ST,  19  B.  W. 


Mandamos  will  not  lie  to  comuol  the  conrt 
of  commlsalonen  ot  revenues  and  roads  lo 
grant  a  ferry  franchise  under  a  atatute  prurid- 
Ing  that  when  tlie  land  la  owned  by  the  same 
person  on  botb  aides  of  the  river  be  msy  have 
a  ferry  eatabllahed  thereon,  bat  that  no  public 
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tiiTT  shall  b«  Mtai)] lulled  within  lew  tbaji  2 
mllea  bj  water  of  an;  terry  alrend;  establiflhed. 
irhpre  the  appllcsnt  la  not  tbe  ovine-r  ot  the 
land  on  both  sides  ot  the  river,  sad  It  ap- 
pears that  tbrre  la  a  ferry  eKtabllsbed  within  2 
miles  ol  the  polot  at  whieb  he  deulres  to  eetal)- 
nth  his  fGrrj,  State  ex  ml.  Driver  v.  Talla- 
dega Road  &  Bevenue  Conirs.  3  Fart.  (Aln.) 
112. 

The  arts  qf  local  hoardB  must  be  conflned  to 
the  territorial  limita  over  which  their  JuiIhiIIc- 
tlon  erteoda. 

The  board  of  county  comtnlssIODera  ot  a 
eountj   to  which  an   unorft«nl/ed   county   Is  at- 
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grant 

which  Is  within  the  unnrganlced, 
«(  which  [B  within  the  organised,  county, 
wbose  board  (crnnted  the  Iruncblse,  Patter- 
son *.  WollmauD.  S  N.  D.  QOS,  »3  L.  R.  A. 
638.  87  N.  W.  1040. 

But  the  right  to  esUbllsh  a  ferry  at  a  cer- 
tain place  on  a  rlxer  wllhln  the  JurlBdIcIlon  of 
county  commlBBl oners  may  be  granted  by  theio 
•o  far  ai  their  Jurisdiction  goes,  although  the 
opposite  side  of  tbe  river  is  within  ao  Indian 
rsKerratlon.  Niion  v.  Reld,  S  S.  D.  SOT,  32 
L.  R.  A.  316,  .6T  N.  W.  57- 

A  Hmnli  creek.  Impassable  at  Its  month,  bnt 
psassble  at  ail  timei  a  short  dlslanre  there- 
from on  the  usual  road,  is  not  the  kind  of  an 
Interrening  Impsssable  stream  required  by  the 
•tatute  regulating  the  establishment  ot  ferries 
aeroas  the  Ohio  river  to  authorize  a  grant  tor 
■  a  ferry  franchise  across  mch  river  within  US 
mtles  of  a  previously  estRhllKhed  ferry.  Cot- 
ton T    Houston,  4  T-  B.  Mon.  2SS. 

A  proceeding  before  the  com  miss  loners  of 
one  county  to  establish  a  ferry  across  a  river 
la  Dot  an  estoppel  to  a.  subseiiuent  proceeding 
In  another  county  for  the  BHme  purpose.  If  any 
relief  can  be  had  In  the  latter  county  not  ob- 
tainable In  the  Qrst  proceeding.  Robinaon  t. 
Lamb,  131  N.  C.  22B,  42  S.  E.  TOl. 

An  application  by  the  offlce™  of  a  city  for 
k  (rnnchiae  for  a  ferry  aerosa  the  Ohio  river 
witi  be  refused,  where,  by  a  previous  Judg- 
ment of  the  court,  an  application  by  the  trus- 
tees of  tbe  town,  to  which  such  city  la  the 
successor,  for  a  ferry  acrods  such  river,  was 
refused  on  tbe  ground  that  the  act  of  legis- 
lature incorporating  sncb  town  reaerved  the 
exclusiye  ferry  privileges  In  tbe  original  pro- 
prietor of  such  town,  and  there  Is  nothing  of 
record  In  tbe  second  application  showing  a  loaa 
by  such  proprietor,  his  heirs  or  uasigns.  of 
■uy  part  ot  such  privilege,  or  tbe  acquisition 
on  tbe  part  of  the  city  of  any  new  or  addl- 
tional  rlghta  or  Interests;  and  the  fact  tbat 
pDbllc  necessity  requires  another  ferry  now, 
wblch  It  did  not  require  at  the  time  ot  the 
former  appllcstioa,  does  not  empower  the 
0  grant  relief.     Newport  *.  Taylor,  II 


B.  i 


I.  861. 


(c>  Other  matter*. 


A  statute  whicb  vests  in  the  commissioners' 
court  the  power  to  establish  public  ferries 
Whenever  the  public  Interest  may  require,  nee 
essarlly  carries  with  It  the  power  to  construct 
and  operate  them  ;  and  a  statute  provldiug  tor 
the  granting  ot  ferry  llcensea  does  not  restrict 
them  to  the  one  means  of  providing  terrlea 
for  the  public,  by  granting  licenses  to  Individu- 
als or  corporations  to  operate  them.  Burrows 
*.  OonzBles  County,  6  Tei.  Civ.  App.  232,  28 
B.  W.  829- 

A  contract  entered  Into  by  the  supervisors 
ot  adjoining  counties  Jointly  to  construct, 
eqnip,  and  operate  a  Ires  public  terry  across  a 
fitfL.  R.  A. 


nfordable 


river    between    the    two    counties,    Is    void,    no 

rles  except  within  the  limltx  of  Ibe  county, 
and  there  being  no  similar  jitxivlalon  relntlog 
to  ferrlea  such   as   the   one  relnting  to   bridges 

Sacramento  County,  137  Cal.  204,  SO  ?ac.  Wi. 

L'nder  (be  Washington  statute,  providing  for 
the  operation  and  maintenance  ot  ferries  acrosa 

'      '  "  ams,    the   board  of  county   com- 

the  right  to  lease  a  ferry  to  a 
private  person,  without  submitting  the  priv- 
ilege of  leasing  such  ferry  to  competlllve  bid- 
ding, and  subject  only  to  the  condition  that 
the  board  must  retain  tbe  right  to  require  that 
the  tolls  are  reaaonable  and  the  aervlce  ade- 
quate. State  ca  rel.  Jackson  V.  Sing  Connty 
(Wash.)    Bil  Fac.   1100. 

The  grant  ot  a  ferry  lease  by  a  board  of 
county  commissioners  does  not,  under  tbe  laws 
of  South  Dakota,  constitute  a  R:i1e  or  lease  of 
the  property  of  th-'  county,  and  does  not  im- 
pose upon  the  county  any  liability  to  refund 
to   the   grantee   at   such   lease   money  paid   by 

granted  ahall  be  held  Invalid.  1':vsna  v.  Hughes 
County,  a  S.  D.  580,  54  N.  W.  003. 

A  ferry  lease  tor  Ave  jeera.  with  a  privilege 
of  Ave  or  ten  more  years,  at  the  option  of  tba 
licensee.  Is  not  In  excess  of  the  power  to 
grant  a  lease  for  a  term  not  exceeding  fltteea 
years-  Nlion  v.  Held,  8  B.  I).  SOT,  32  L.  R- 
A-  31S,  «T  N.  W-  -ST. 

A  grant  of  a  terry  franchise  will  not  be  an- 
nulled aa  not  being  In  compliuice  with  tbe 
Kentucky  statute  regulating  the  establish  me  at 
of  ferrlee,  where  the  face  of  the  tword  ot  the 
procpedlngs  g earning  such  franchise  does  not 
sbow  that  the  grantee  owned  tbe  land  on  the 
side  of  the  stream  from  which  tbe  terry  la 
to  run.      Patrick  v.   Bush.   Snecd    <Ky.)   SD. 

Althongh.  under  the  statutes  of  Kentucky, 
n  ferry  franchise  accoes  the  I^hlo  river  cannot 
be  granted  to  other  than  the  owner  of  (he 
land  at  the  loading  on  the  Kentucky  ahore, 
yet.  inasmuch  as  Ibe  conaty  court,  %>  graatlng 
such  franc blsea,  decides  upon  the  title  of  tbe 
applicants,  when  the  record  recites  that  the 
grantee  proved  bis  title  to  sticb  land,  tbe  grant 
Is  not  void,  only  errooeaus,  where  it  appears 
from  eitJ'eneous  facta  In  another  esse  that  an- 
other waa  in  fact  tbe  true  owner,  and  auch  or- 
der will  be  conclusive  aa  to  such  other  It  he 
waa  a  party  to  the  origloaJ  proceedings-  Ken- 
nedy V-  Covington,  8  Dana,  50. 

Refusal  by  the  court  of  comujlssloners  ot 
roads  and  revenuea  of  a  ferry  franchise  solely 
on   tbe  ground   of   the   illegality    of   the   appll- 


ertlflca 


of   • 


itry   £ 


bank  at  tbe  point  where  tbe  ferry  Is 
to  be  eatablisbed,  which  had  been  relingulahed 
by  another  applicant  to  nbom  tbe  franchise  la 
granted,  without  taking  Into  consideration 
which  grant  will  produce  the  greatest  public 
benefit  and  least  private  Injury,  is  erroneous, 
where  such  certlQcate  la  good  as  ngainst  every- 
body except  the  genera]  government-  Cox  T. 
master.  1  Port,   (Ala.)   ISO. 

Allhoiigb  a  contract  for  the  conslrnctlon  anil 
operation  of  a  terry  between  two  counties,  en- 
tered Into  by  the  supervisors  of  said  countiea, 
la  void,  and  tbe  operating  of  tbe  ferry  would 
not  be  a  legal  charge  against  tbe  county,  an 
injunction  will  lie  restraining  the  carrying  out 
of  said  contract-  JohUEitan  v.  Sacrajnento 
County,  137  Cal.  204,  60  Fac  mi2. 

0.  Praetlca, 


•na   proeeedlnga   tor   tbe    e«t«bllsbment   «( 
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f  rcgnlKted  tj  >tatntc.  and 
»  DUks  tbem  THlId  the  easetitlal  prDTlalonB  of 
tbe  it&tQte  mint  be  compiled  n-ltli.  Tbere  Ib 
lUnally  a  provlalon  tor  notice  to  Intereated 
peraone,  and  If  anch  notice  U  not  gl*eD,  they 
will  not  be  bound. 

Under  the  New  Tork  atatatea.  notice  of  aih 
plication  lor  a  teiij  Ucenie  need  not  be  ^Ita 
to  all  who  claim  a  right  to  tbe  ferrr.  All  that 
la  required,  where  the  sppllctint  la  sot  the  own- 
er of  the  land  through  which  the  hlghwaj  rang 
adjalolng  the  ferry,  la  that  the  peraon  applj- 
ing  lor  licenae  ahall  glre  noUce  to  the  owner 
of  anch  land.  Wlawall  t.  Wsodell,  8  Barb. 
Ch.  312. 

Bat  notice  to  the  owner  of  the  land  through 
which  a  highway  mo  a  le  neceaaary.  under  the 
New  Tork  aU-tutea,  before  granting  a  btrry  11- 
eeiue  to  a  third  peraon  to  connect  wltli  each 
highway.     Re  Talcott.  31  Hun.  4M. 

Tbe  atatatea  of  Eentucky  regulating  the  ea- 
tabl  Ishment  of  (errlea  do  not  tcqnlra  notice  of 
an  application  by  the  owner,  of  tbe  land  OD  one 
aide  of  a  itreain  to  eataijlleh  a  ferry  aeroaa  Ilie 
aame  to  be  glreo  tbe  owner  of  the  land  on  tbe 
oppoelte  aide  lying  In  another  county.  Pente- 
coat  V.  Miller.  T  T.  B.  Uon.  SIB. 

Notice  of  an  application  to  eatabllA  a  ferry 
■croaa  the  Ohio  rl*er  In  pumance  of  the  atst- 
nte  regulating  tbeir  eatabllabment  need  not 
be  given  the  owner  of  another  ferry  within  a 
mile  tbereot.  unleea  It  BjipeBre  of  record  that 
aucb  olher  ferry  bad  been  duly  aatabllabed 
prior  thereto.  Glrena  i.  Pollard.  B  A.  K. 
llanh.  SZO. 

But  one  preaeat  at  the  sale  of  a  ferry  priv- 
ilege, and  bidding  therefor,  le  eitopped  from 
thereafter  disputing  the  regularity  of  the  sale, 
or  from  aaeertlng  tbat  It  had  not  been  properly 
adrertleed.  or  that  he  holds  an  oneiplred  lease 
of  the  aame  terry.  Chlapella  i.  Brown,  14  La. 
Ann-  185. 

And,  under  tbe  etatnte  of  Arkaoaaa,  the  pro- 
eeedlQg  before  a  county  court  to  obtain  a  ferry 
llceow  la  e*  parte,  and  the  judgment  ot  tbe 
court  la  binding  on  all  persona.  Including  one 
whose  private  Intereat  la  Inreded  by  effecting  a 
right  to  nulntBln  a  ferry  over  a  private  atreun, 
Dttleaa  by  voluntary  appearance  he  made  hlm- 
aelf  a  party  to  tbe  proceedlnga.  Hurray  v, 
Uenefee,  SO  Ark.  661. 

The  record  muat  uanelly  abaw  that  the  atatu- 
tory  regulrvmen  ta  bare  been  compiled  with. 

Tbe  proceedlnga  to  establlab  a  ferry  muat 
ahow  on  tbeIr  face  that  the  applicant  for  aucb 
franchise  la  the  owner  of  the  land  on  the  bank 
from  which  Bucb  ferry  la  to  run,  or  tbat  no- 
tice of  BUcb  application  was  served  upon  tbe 
owner  thereof,  where  the  atalute  authorliing 
t  of  ferrlea  provides  that  aucb 
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tice  of  such  appllcBtloi 
the  enme:  and  a  alAteaient  In  the  ocder  to  the 
effect  that  the  applicant  held  and  poaeeBaed 
Burh  land  Is  not  euffldent.  Lewleaa  v.  Beeae, 
*  Itlbb,  3oe. 

Tbe  record  of  the  proceedlnga  for  the  ea- 
tabllBhment  of  a  ferry.  In  purauance  ot  tbe 
Btatule  regulating  their  vatabliBbment.  muat 
■bow  that  the  applicant  theretor  le  the  owner 
at  (he  land  on  one  or  both  sides  of  the  stream 
at  the  point  from  which  such  ferry  Is  to  run. 
or  that  notice  of  such  application  was  duly 
given  to  tbp  owner  thereof.  Olvena  v.  Fergu- 
son. ST.  B.  Mod.  186- 

Wbere  the  record  In  the  proceeding  under 
the  atatute  to  eatabllBh  a  ferry  acroaa  tbe  Ohio 
river  does  not  Bbow  that  tbe  applicant  there- 
tor  la  the  pwoer  of  the  land  on  the  Kentucky 
ahore,  tbe  order  ot  eatabllabment  Ib  void.  Ihtd. 

Tbe  record  must  show.  In  an  application  for 
£9  1..  H.  A. 


a  terry  franchise,  that  tbe  applicant  waa  the 
owner  of  the  land  on  one  or  both  aides  ot  the 
atream  at  the  point  where  the  ferry  was  to  be 
eetabllBhed,  or  that  notice  had  been  given  the 
owner  thenot,  or  tbat  a  former  trancblae  had 
been  granted  the  appMennt,  as  required  by  stat- 
ute, to  warrant  an  order  of  tourt  granting  aucb 
franchise.     Lawless  v.   Bees,   1   Bibb.  495. 

Under  the  law  ot  Arkanaaa.  the  county 
court,  composed  of  the  county  Judge  and  ]ns- 
tlces.  has  no  Jurisdiction  to  natabllah  terries: 
and  the  report  of  the  commlSBloners  appidnted 
by  aucb  s  court,  of  the  letting  oat  of  a  tree 
ferry  eatabllahed  by  tbe  court,  and  of  taking 
bonds  of  tbe  ferryman,  to  a  court  consisting 
of  the  county  Judge  alone,  and  which  has  Ju- 
risdiction to  grant  a  terry  privilege,  doea  not 
establish  the  terry,  in  the  sbsence  at  an  order 
expressly  made  for  that  purpose,  although  the 
latter  court  confirms  the  report  and  approves 
the  bonds.     Re  Howell,  Sfl  Ark.  4Bfl. 

An  order  granting  the  right  of  the  applicant 
to  establish  a  terry  across  the  Cumbertand 
river  from  opposite  applicant' a  lota  Nos. 
11  and  12.  to  a  point  opposite  to  such  lots  on 
the  other  aide,  is  not  a  lufflcient  suggestion  of 
ownership  In  the  land  on  one  or  both  sides  ot 
tbe  Btresm  to  satiety  the  rcqulrementa  of  the 
statute  regulating  the  establlsbment  of  ferries. 
Olvens  V.  Pergnion,  6  T.  B.  Mon.  ISe. 

Where  the  owner  of  a  ferry  franchise,  who 
had  leased  It  to  another  for  a  term  of  yearai  re- 
guested  the  county  Judge  not  to  revoke  bla  li- 
cense but  to  compel  his  leasee  to  give  a  bond, 
but  the  lesaee.  In  lesaor's  Bbsence.  obtained  an 
order  from  the.connly  Judge  granting  bim  the 
ferry  privilege,  and  tberenpon  he  operated  each 
ferry  and  paid  the  agreed  rent  during  tbe  term 
of  the  lease,  but  after  such  term  expired 
claimed  tbe  f*rry  privilege  as  belonging  to  bim 
under  the  order  of  the  county  i-onrl, — Buoh  or. 
dpr.  It  It  be  construed  sa  granting  an  original 
ferry  fnnchise  to  each  lessee,  la.  neverthelcea. 
void  because  no  notice  of  tbe  appllrstlon  tbere- 
for  waa  given  aa  required  by  the  laws  of 
Kentncky.  Baiellp  v.  Lladsey,  93  Ey.  14,  18 
8.  W.  832. 

A  lease  by  the  trustees  of  s  town  of  the 
ferry  prlviiegeB  of  the  town,  serosa  the  Ohio 
river,  by  private  contract,  where  the  act  ot 
leglslntore  authorising  tbe  leasing  of  aucb  priv- 
ilege by  inch  town  provides  tbat  such  leaalng 
should  be  "at  public  outcry,"  la.  at  most, 
voidable  at  tbe  election  of  the  lessors  or  the 
state,  and  not  void:  and  ita  validity  cannot  be 
questioned  by  a  stranger  who  attempts  to  run 
an  onlicenied  rival  ferry  within  the  distance 
ttierefrom  prohibited  by  statute.  Owena  V. 
Uoberts.  e  Bush.  608. 

Tbe  Callforala  act  of  1803,  providing  for 
the  sale  of  franchises  In  munlcipBlltles  to  the 
highest  bidder,  doea  not  include  a  franchise 
tor  a  ferry  over  a  river  between  two  counties, 
but  (be  sale  ot  snch  a  franchise  ia  controlled 
by  Pol.  Code,  I|  2843  el  aeq.,  which  gives  dla- 
cretlon  to  the  board  of  sopervlBora  to  grant 
such  a  tranrblse  to  a  suitable  person,  to  sub- 
serve a  public  beneQt.  subject  to  rules  and 
regulations,  and  tbat  tbe  license  required  to 
be  paid  as  fixed  by  the  board  Is  to  be  full 
compeuBBtlon  to  the  counties,  and  to  be  divided 
between  them.  Pool  v,  Simmons,  134  Csl. 
Ii21,   fl«  Pac.  872. 

A  bond  with  security  to  be  approved  by  the 
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■aeh  ort*r.  PeutecoBt  t.  Ulllac,  T  T.  B.  Hon. 
SIS. 

Oo  tbe  ealAbllihm«Dt  of  ■  tcrrr.  It  li  error 
to  give  jDdemcDt  lor  mmM  a^lnit  tbs  partr 
oppoBinK  lucb  eatablUbnieiit.  wbere  neither  the 
atatutes  regulntlne  tbe  eitiblJabmeat  of  fer- 
ries, nor  the  general  lawi  contwrDlDE  coati.  >u- 
thorlie  It.  Ackler  v.  Oldbam,  1  A.  K.  Manh. 
471. 

A  ferry  Is  "eetabllabed"  from  the  data  a(  the 
lawful  order  for  Ita  location.  Koblnaon  T. 
LUDb,  139  N.  C.  Ifl,  39  8.  E.  619. 

2.  OontnHng  ffront. 


(a)    Right  t 


centut. 


Tbe  iDterevt  wblcb  will  eatllle  one  to  be 
beard  oo  an  application  bj  another  for  a  fetrr 
lltenae  musC  be  an  Intsreat  In  proper! 7  relat- 
ing to  hlm  aeparatelj  aa  an  Individual  proprie- 
tor, and  muat  exlat  aa  a  pdTate  right,  which 
he,  as  a  private  IndlTldaaJ,  moT  Tludleate  bj 
•alt,  and  not  a  roera  tntareat  wblcb  he  bolda 
Id  conimoa  with  the  reat  of  tbe  commnnltj. 
Creawell  t.  Greene  Connty.  24  Ala.  S82. 

A  peiaon  who  baa  an  catabllabed  ferry  near 
a  propoeed  ferry  which  l>  Bought  to  be  eatab- 
llabed  In  the  eoonty  court  baa  a  peculiar  In- 
lereat.  not  common  to  tbe  realdue  of  the  com- 
munity. In  the  proceeding,  although  hl>  farry 
prlTllege  la  not  eiclualve :  and  be  la  a  proper 
party  conteatant.  and  la  entitled  to  apply  tor  a 
writ  o^  error  to  tbe  Judgment  of  the  eoonty 
court  eatabllahtng  the  new  farry,  under  a  atat- 
ute  which  proTldea  that  "a  party  to  a  coatro- 
veray"  may  obtain  a  writ  of  terror.  Wltllam- 
Bon  T.  Haya,  2S  W.  Ti.  G09, 

Tbe  owuec  of  a  ferry  afrow  the  Ohio  river 
at  a  town  baa  no  eTclualve  ferry  privilege  at 
tbat  place  Inconalatent  with  tbe  public  Inter- 
eata :  yet  he  may  object  (0  the  eitabllebment 
of  another  terry  on  the  ground  that  public  In- 
tereat  will  not  be  promoted  thereby,  and.  upon 
appeal  from  an  oiiler  of  tbe  county  court  ei- 
tabllihlng  another  ferry,  may  have  tbe  dlacre- 
(lon  of  auch  court  reviewed,  and.  In  caae  of 
palpable  abnae,  reveiaed.  Carter  v.  Kallua,  0 
Dana.  43. 

Tbe  atatntory  provlalon  problbltlng  the  ea- 
tabllahment  of  terrlea  acroaa  the  Ohio  river 
wltbln  a  mile  of  a  prevloualy  eatabliabed  ferry, 
except  In  certain  caaea,  recognlzea  aucb  an  In- 
tereat  In  the  owner  of  a  prevloualy  eatabllahed 
ferry  aa  will  give  him  tbe  Implied  right  of 
proTectlng  It  hy  meana  of  a  writ  of  error  lo  re- 
Terae  an  order  of  the  county  court  granting 
another  the  right  to  eatabllab  a  ferry  within  a 
mile  of  biB  terry.     Olvena  V.  Pollard,  S  A.  K. 


L.  B20. 


tbe   1 


It  a  party 
t  proaecule  an  appeal 
rae  an  order  of  court  ircanllng  a  francblae 
r  a  ferry  acroaa  the  Ohio  river,  merely  he- 
e  tblnka  himself  aggrieved  thereby,  when 


r    which 


ucb    frni 


granted  duea  not  give  that  right,  and  the  atat- 
nte  HuthorlilDg  aucb  action  by  a  peraon  wbo 
may  think  blmeelf  aggrieved  hy  an  order  ealab- 
llshlng  a  ferry  doea  not  refer  to  ferries  serosa 
tbe  Ohio  river.     Cosby  T.  Lynn.  4  Bibb,  S49. 

A  bridge  company  cannot  defeat  tbe  opera- 
tion of  a  ferry  on  the  ground  that  the  one  at- 
tempting  to  do  ao  baa  not  obtained  a  convey- 
ance from  the  owner,  but  It  Is  sufficient  If  be 
la  operating  with  the  owner'a  conaent,  John- 
•on'a  Appeal,  95  Va.  IS. 


(b)  1 


d  of  eontettlHo. 


An  Injunction  Bhoold  not  be  laaued  upon  the 
application  of  one  operating  a  terry,  against  au- 
B»  L.  R.  A. 


other,  to  prarant  bim  from  applying  for  a  II- 
cenae,  also,  to  operate  a  ferry  near  the  same 
point,  when  the  atatuta  doea  not  make  trrrj 
llcenees  exclusive :  but  whether  there  aball  b« 
>r  more  Ferries  at  or  near  a  parlKular  lo- 
cality Bbonid  be  left  to  (be  Judgment  and  diacre- 
tloB  of  tbe  otDclala  whaae  duty  It  la  to  Issue  li- 
tanies therefor.  Green  v.  Ivey  (Fla.)  83  80. 
711. 

The  remedy  of  one  who  seeks  to  set  np  a 
dormant  terry  right  baaed  upon  a  reaerrntlon 
In  a  deed,  and  Bs  against  an  eatabllsbed  ferry, 
la  not  at  law,  but  by  a  anit  In  equity.  Bow- 
man T.  Wathen,  2  McLean,  376,  Fed.  Cat  No. 
1,740. 

Where  a  ferry  Is  eatabliabed  at  or  near  f 
town  under  tbe  atatute  of  Arkanaaa,  which  pro- 
vldea  tlift  the  county  court  "aball  not  permit 
any  ferry  to  be  estahllabed  within  1  mile  above 
or  below  any  ferry  prevloualy  eslabllabed,  ex- 
cept at  or  near  cltlea  or  towna,  where  tbe  pnb- 
11c  convenience  may  require  It.  and  aatlafactary 
proof  of  the  same  aball  be  adduced."  the  county 
court.  In  granting  the  right  to  establish  the 
ferry,  paaaes  upon  and  determines  the  question 
of  public  neceaalty  or  convpalenee ;  and  wbere 
the  proprietor  of  an  eatabllsbed  ferry  volun- 
iBiily  appeara  before  tbe  county  court,  and  re- 
elsta  tbe  establlabment  of  tbe  ferry,  hia  only 
remedy  is  to  Invoke  tbe  appellate  Inrladlctlon 
of  tbe  circuit  court  by  writ  of  certiorari  to 
qiiaih  the  proceedings :  otherwise  the  Judgment 
of  the  county  coort  la  coDclualve  as  to  tbe 
question  of  public  convenience,  and  tbe  owner 
of  tbe  rival  ferry  will  not  be  heard  to  attack 
It  in  a  court  of  chancery.  And  this  Is  tbe  csaa 
although  tbe  county  court  baa  renewed  tbe  li- 
cense annually  nnder  the  statute,  and  tbe  own- 
er of  tbe  rival  ferry  did  not  appear  at  the  time 
of  the  renewal,  aa  tbe  question  of  public  con- 
venience la  not  Buhjact  to  review  at  the  tlma 
of  each  yearly  renewal  of  tbe  llcenae.  Lind- 
say V.  LIndley,  20  Ark.  178. 

ContllctlDg  clalma  to  a  ferry  llcenie  cannot 
be  determined  by  certlor»rl.  Fay,  Patttloner, 
IB  FIA.  2*3. 

Bnt  a  writ  of  certiorari  may  be  granted  to 
review  an  Action  of  connty  supervlaora  In 
granting  a  ferry  llcenae  within  tbe  prohibited 
dlatance  of  a  prevloualy  eatabllahed  ferry, 
where  It  Is  alleged  to  have  been  granted  with- 
out the  proper  notice  aa  required  by  slalnte, 
and  tbat  It  was  granted  on  the  ground  that  no 
legal  eicuBe  waa  ahown  against  II,  Instead  of 
on  the  affirmative  showing  that  public  conven- 
ience required  It.  Uurray  v.  Mariposa  County, 
28  Cal.  4S2. 

The  validity  of  a  grant  of  a  ferry  francblae 
by  the  county  court,  which  doea  not  appear 
void  on  ita  face,  cannot  be  questioned  In  a  col- 
lateml  proceeding.  Sventon  t,  Bandera,  G  J. 
J.  Marsh.  142. 

The  Judgment  of  tbe  county  court  granting  a 
ferry  franchise  across  the  Ohio  river,  appear- 
ing correct  on  Ita  face,  cannot  be  incidentally 
called  In  queatton  In  an  application  of  another 
for  a  ferry  franchise  at  tbe  at.me  point.  New 
Port  V.  Taylor,  6  J.  J.  Marsh.  184. 

Tbe  validity  of  a  ferry  tranchlae.  regular  and 
valid  on  Ita  face,  cannot  be  questioned  In  a 
preceding  for  the  eatabllabmen  t  of  another 
ferry  on  the  Ohio  river  within  leaa  than  m 
rallBs  of  auch  prevloua  ferry,  prohibited  bj  atat- 
uta.   Churchill  V.  Grundy,  6  Dana,  BB. 

d.  Who  enlltled  to. 

1.  Btpartan  ovmer. 

From  hIa  location  and  the  tact  tbat  atrangart 
cannot  land  on  his  shores  without  bla  consent, 
there  are  strong  reasons  why  tbe  riparian  aim- 


:B,  Google 


IMS. 


Sisms^iujE  Fbbbi  Co.  v.  Rusanx. 


•r  ihould  bSTs  tbe  prior  rlgbt  to  the  ferry 
franchise.  Cauaequentl;,  tha  itiiute*  UBuaJlr 
mske  pntrlBlon  for  Buch  prlorltr.  Sat,  In  the 
absence  ot  atatute,  the  riparian  owner  hai  not 
the  prior  right.  The  right  of  ferry  li  not  a 
natnraJ  riparian  rlgtit.  It  arise*  out  of  a  dnty 
reatlng  on  the  sonrnment,  aad  should  be  dele- 
Kited  to  the  one  who  will  best  serve  the  pub- 
lic Interests.  In  moat  lostances  the  riparian 
owner,  beoun  ot  his  natural  ficllltlea,  moat 
nearlr  neeta  the  requlmnenCa.  and  ao  la  uaual- 
IT  accorded  the  Orat  opportnnit;.  Bnt  thla  la 
not  alwara  ao. 

It  la  ■  principle  of  tha  common  law  that  fer- 
rlea  are  publM  jurlt,  and  can  be  granted  by 
tbe  aoTcrelgn  power :  It  follows,  therefore,  that 
riparian  proprleCora  are  not  tbereb;,  and  aa  a 
part  of  their  righta  as  such,  entitled  to  tbe 
fraochlae.  Ullla  *.  St.  Clair  County,  4  III.  S3. 
An  owner  of  land  on  tbe  banks  ol  a  river  has 
sot,  aa  a  ripattao  proprietor,  with  oat  grant 
from  tbe  pabllc,  a  veated  rigbt  to  keep  a  public 
ferry,  or  tranaport  peraonB  or  elTecta  over  r 
rlTer  (or  pay.  I'oung  T.  Uarrlion,  6  Oa.  130. 
Tha  right  to  keep  a  public  ferry  for  toll 
not  InberenC  In  a  riparian  prpprleCor,  and  ha 
ia  not,  aa  a  riparian  proprietor,  entitled  to  an 
Injonctlon  realralnlng  tbe  operation  of  a  ferry 
at  the  croaalnc  of  a  public  road.  Oant  t.  Drew, 
1  Or.  86. 

A  riparian  owner  baa  no  greater  or  bette 
rl^t,  In  tha  abaenca  ol  any  atatutory  authoi 
IV/,  to  eierclae  the  right  of  keeping  a  ferry 
than  anyone  elaa  baa ;  and,  where  a  preference 
la  given  by  atatate  to  the  riparian  owner  to  ei- 
arclae  anch  a  franchlae,  tbe  legislature  has 
power  to  repeal  the  statute  giving  the  prefer- 
ence. Hadaon  t.  Cuero  Land  &  Emigration  Co, 
*7  Tei.  56.  28  Am.  Bep.  288. 

That  one  la  a  riparian  owner  on  tbe  Ulaila- 
stppl  river  duea  not  give  bim  the  right  to  ea- 
tahllah  and  maintain  a  rival  ferry  to  that  of 
one  who  bos  tbe  eiclaalve  rlgbt  from  tbe  leg- 
islature to  operate  a  ferry  In  that  territory. 
UcBoberts  v.  Waahbnme,  10  Mine.  23,  Gil.  8. 
Peter  v.  Kendal,  e  Bam.  &  C.  TD3,  In  holding 
that  the  owner  of  a  terry  need  not  have  the 
property  In  the  aoll  ou  either  aide,  eipreaalj 
dlsapprovea  of  the  law  aa  laid  down  In  SavlICi 
wherein  it  la  staled  '■tha.t  In  every  ferry  tbe 
land  an  both  aides  of  tbe  water  ought  to  be- 
j  the  owner  of  the  ferry,   for  otberwise 


ferry  right  except  tbroogh 
o  ignore  tbe 


n  the  I 


■  side." 


The  gtant  by  a  coanty  court  ot  a  ferry  fran- 
chise across  a  private  stream, 'whereby  other 
Individual  proprletora  of  tbe  bed  ot  the  stream 
are  prevented  from  eatubllshlng  ferries,  la  not 
■  private  appropriation  of  private  property  to 
public  uaea,  but  la  a  mere  Inhibition  upon  the 
use  of  the  property  of  one  person  In  such  a 
manner  as  to  Interfere  with  tbe  vested  rights 
of  another.     Murray  v.  Menefee,  20  Ark.  C61. 

In  Arkanaaa  the  mere  ownership  of  soil  on  a 
stream  doea  not  entitle  the  owner  to  a  public 
ferry  franchlae ;  but  siicb  privilege  can  be  ex- 
ercised only  In  case  tbe  right  to  do  ao  la  con- 
ferred b;  the  county  conrt  under  the  statute. 
Bell  V.  Clegg.  2S  Ark.  20. 

In  the  absence  of  any  leglalatlon  on  tbe  sub- 
ject, tbe  right  to  maintain  a  public  ferry  Is 
common  to  all  riparian  owners,  and  restricted 
only  when  Interfering  with  special  grants. 
Braddock  Feny  Co.'s  Appeal,  3  Pennyp.  32. 

The  above  decision  cannot  poaalbly  be  right, 
bat  It  llloBtratea  tbe  uncertainty  which  absence 
Of  leglalatlon  creates.  As  Been  by  the  coses 
cited  In  Bubdlvlalona  I.  and  II..  a  ferry  right  in- 
Tolvea  a  rlgbt  to  take  toll,  and  no  Individual 
la  accorded  that  right  without  a  grant  from 
the  Btate.  Conaeqnently,  In  Uie  absence  of  leg- 
69  L.  R.  A. 


lalatlon,  there  la  n 


farther  by  the  following  ci 

Tbe  power  of  grsntlng  ferry  franchlgea  to 
persona  otber  than  tbe  ownera  of  the  soil  Is  an 
extraordinary  power,  which  ought  not  to  be 
favored,  and,  when  It  exlata,  must  be  conferred 
by  the  legislature.  JelTeraon  Seminary  v.  Wag- 
non.  3  A.  S.  Marsb.  SIS. 

And  In  an  early  Pennsylvania  caae  It  la  aatd 
the  late  proprietors  claimed  a  right,  by  way  of 
prerogative,  to  grant  patents  for  ferrlea,  but 
they  never  pretended  this  claim  where  the  pat- 
entee was  not  poBseaaed  of  landa  on  both  aldea 
of  the  water,  or  at  leaat  bud  not  the  permla- 
BlOQ  of  tbe  ownera  of  the  landings-  Chamber* 
V.  Furry,  1  Yea  tea,  16T. 

The  North  Carolina  coart  has  vacillated  more 
than  the  other  courta,  and  the  rule  In  that 
state  Is  scarcely  apparent  from  Ita  declslona. 

In  Raynor  v.  Dowdy,  S  N.  C.  (1  Uurpb.)  STB. 
It  la  aald  a  person  may  be  granted  the  prlyllega 
□f  erecting  and  operating  a  ferry,  althoagh  be 
la  not  the  owner  of  the  land  on  either  aide  of 
the  Btream. 

In  etark  v.  M'Oowen,  1  Nott  A  U'C.  S81,  • 
Am.  Dec  712,  It  was  held  that  the  leglslatara 
lias  power  to  grant  ■  ferry>  franchise  to  one 
other  than  tbe  owner  of  the  land  at  the  place 
where  the  ferry  croeaea  the  stream.  * 

Bnt  In  Pipkin  v.  Wynne,  13  N.  C.  (2  Dev.  L.) 
409.  It  la  aald  that  a  riparian  owner  has  "the 
e  rlgbt"  to  call  for  tha  ferry  franctilae 
public  river  bordering  hla  land,  and  It 
cannot  arbitrarily  and  caprldonsly  be  grmnted 
to  another,  or  until  tbe  owners  be  In  default. 
It  Is  further  said  that  Raynor  v.  Dowdy,  5  N.  C. 
(1  Hurph.)  279,  does  not  rale  this  ease. 

In  Biggs  V.  Ferrell,  34  K.  C.   (12  Ired.  L.)  1. 
which  was  an  action  tor  Injuries  caused  by  Beg- 
in running  a  terry,  the  ferry  traneblse 
ited  as  an  Incident  to  the  riparian  land, 
perialnlng  to  tbe  bolder  of  the  land. 


a  fee  or  for  a  lesi 


Barrlngton  v.  Neusa  River  Ferry  Co. 

69  M.  C.  16S,  It  was  held  that  there  Is  no  ob. 

ligation     on    the    legislature, — at    least,     none 

~  e  courts  can  enforce, — to  offer  a  ferr; 

froDCblse  first,  to  the  riparian  proprietor. 

That  the  legislature  may  grant  a  ferry  fran- 
cblse  to  anyone,  and  empower  him  to  condemn 
riparian  land  tor  a  landlag.     Ihid. 

Finally.  In  Broadnax  v.  Baker,  M  K.  C.  S7S, 

Am.  Rep.  683,  It  waa  aald  that  the  franchise 

of  keeping  a  public  ferry,  and  demanding  toll 

for  tranaportatlon,  residea  In  tbe  state,  and  is 

incident  to  riparian  ownerahlp  that  It  can  be 

granted  to  none  otbers  tban  those  who  own  the 

land  at  one  or  the  other  ot  ita  terminal  connee- 

tlona,  unleis  auch  proprietor  refuse  to  exercise 

vben  It  may  be  conferred  opon  another,  who 

only  obtain  tlie  right  to  nse  the  soil  for  the 

poae  by  making  compensation,  and  tbls  even 

when  those  tertnlnl  are  public  roads. 

PerliapB  tbe  last  statement  may  be  explained 
on  the  ground  tiiat  tbe  ferry  pertains  to  tbe 
landing,  and  not  to  the  water :  but,  even  so.  the 
franchise  need  not  be  conferred  on  the  riparian 
owner,  becanse  a  right  to  landings  can  olways 
tie  obtained  under  the  eminent  domain. 

The  general  rule  does  not  apply  to  private 
ferrlea.  however. 

While  grants  from  tbe  state  of  landa  on  water 
coursea  do  not  carry  with  them,  aa  an  appur- 
tenance, the  privilege  of  keeping  a  public  ferry, 
yet  the  grantee  takea  a  right  of  private  ferry, 
tor  Interference  with  which  by  a  bridge  con- 
structed nnder  legislative  authority  compensa- 
34 
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350. 


[t  be  mide.     Harrlaon  t.  Young,  9  Oa 


_  I  which  tbe  owner 
of  land  condemned  for  ■  ferrj  IindlnB  will  aui- 
talD  Ibereby,  Dellber  Ihe  ralue  of  h  ttirj  owned 
and  operated  b;  bim  from  tbe  iime  t&nd  aerou 
tbe  aame  river  nor  tbe  valne  of  the  fenr  prlr- 
llege  Is  to  be  taken  Into  eouslderaClon,  when 
mcb  terry  wbi  opented  without  b  license  or 
Srant  of  a  Iranchlie  therefor,  and  had  been  es- 
tabllalied  less  tban  twenty  yean.  Ullls  v,  at. 
ClaJr  County,  *  IK.  53. 

Bnt  It  hBH  been  held  that  the  conitmctlon 
of  a  wagon  and  foot-wny  bridge  by  a  compajiy 
npon  land  wblch  It  la  autborlied  to  condemn 
for  railway  purpoaea  creates  a  new  servUnde 
tor  which  the  owner  Is  entitled  to  compenaa- 
tlon:  and,  In  eallmatlnB  tbe  value  of  the  land, 
the  fact  that  It  poasessea  peculiar  advantagea 
as  a  site  tor  a  ferry  landlDK  ma;  be  considered. 
Peyne  t.  Kanaaa  A  A.  Tallej  B.  Co.  4fl  Fed. 
BIO. 

StatntM. 

A  fnincblae  for  a  terry  aeroaa  the  Ohio  riv- 
er. belQS  ■  atatatory  Incident  to  the  land  bor- 
dering on  mcb  rlvcF,  muit  b«  granted  only  to 
tbe  owner  of  sucb  land;  but  the  beneficial  In- 
tereat  may  be  tnnaferred  to,  and  held  by,  an- 
other, who  may  enfotve  tbe  trust  whicb  entltlea 
Aim  to  the  pcoHts.  Kennedy  t.  Covington.  8 
Dana,  CO. 

A  terry  trancblae  la  the  creature  of  oar  stat- 
Dte  law.  and  generally  the  owner  of  the  terry 
■eat  <the  place  of  departure)  Is  Incidentally  the 
owner  of  the  tnmchlBe,  tbe  Inslances  being  ex- 
tremely rare  where  It  has  been  granted  to  in- 
dividuals personally;  and  tbe  owner  of  tbe 
opposite  shore  may  eierclae  n  llks  franchise 
without  invading  the  Qrat  granted  franchlae, 
Somcrvllle  v.  Wlmblsb,  T  Graft.  203. 

Tbe  statutes  ot  Illloois  In  relation  to  ferrlea 
glvo  Co  the  owners  at  land  adjoining  or  embrac- 
ing the  water  course  over  wblch  a  ferry  is  pn>- 
pMcd  to  be  eitabllahed  a  preference  over  oth- 
ers, provided  tbe  privilege  aball  not  have  been 
granted  to  any  otber  penon :  Ibua  recogniilng 
the  common-law  principle,  and  Implying  a 
power  In  (he  government  to  make  tbe  grant  To 
pereans  other  than  the  owners  of  the  land. 
Ullis  V.  nt.  Clair  County,  4  III.  OS. 

One  nut  owning  or  having  an  Interest  in  land 
on  either  sids  of  a  atream  forming  tbe  boundary 
between  two  counties,  from  which  he  seeks  to 
estsbllsb  a  fetry,  Is  not  entitled  to  a  franchise 
therefor  under  a  ststute  authorizing  applica- 
tion to  be  made  by  "any  person  .  .  .  hold- 
ing lands  on  either  side  of  aald  river  or  creek" 
to  the  commissioners  of  the  county  "In  which 
aucb  lands  lie,"  who  ara  Buthorlied  to  estab- 
llah  aucb  terry  "from  tbe  land  of  snch  appli- 
cant to  the  oppoalte  side."  Haileton  v.  De 
Priest,  14a  Ind.  SOS,  4S  N.  E.  Tfil. 

A  franchise  to  eatabllah  a  ferry  acroas  tbe 
Ohio  river  will  not  be  granted  a  person  not 
the  owner  ot  the  land  on  tbe  Kentucky  shore, 
under  the  provlslona  of  the  statute  regulating 
and  conferring  tbe  power  ot  estsbllsblng  fer- 
rlea acroaa  sucb  river,  which  conatructlon  of 
■ucb  act  Is  baaed  npon  an  expteaa  recital, 
among  tbe  conditions  of  the  bond  an  applicant 
muBt  enter  Into  before  the  connty  eoart,  that 
tbe  ferry  must  be  from  tbe  lands  of  the  appli- 
cant across  the  river,  although  Ihe  act  In  other 
nqwcta  contalna  neither  eiprcas  nor  implied 
obilcailoDS  on   tbe  part  of  (be  applli 


A  vnoa  Is  not  entitled,  as  a  matter  ot  right, 
to  the  privilege  ot  keeping  a  pobile  teiry,  slm- 
EIIL.B.  A. 


ply  bacauae  he  la  the  owner  ot  land  on  both 
banks  of  a  river;  but  he  U  entitled,  by  virtue  . 
of  aucb  ownerahip,  Lo  a  preference'  over  all 
others,  under  the  TenseBaee  statutes,  when 
public  convenience  requires  the  eatabilahment 
of  a  ferry  at  that  point.  Nashville  Bridge  Co. 
V.  Shelby,  10  Verg.  280. 

Alienation  of  the  land  by  an  applicant  for 
a  grant  to  eatabllah  a  ferry  acrosa  the  Ohio 
rtver.  during  tbe  pendency  of  the  proceedtngs, 
wlil  defeat  his  right  nnd  that  of  bis  alienee  to 
tbe  grant,  under  Ihe  provisions  ot  tbe  statate 
regulating  the  establishmcal  a(  ferries  acron 
that  river,  requiring  an  applicant  to  be  Ihe 
owner  of  tbe  land  from  tbe  point  of  embark- 
ment  on  the  Kentucky  shore.  Churchill  v. 
UruDdy,  S  Dana.  SS. 

The  statutes  of  Kentucky  do  not  require  tbe 
grantee  of  a  ferry  francblae  to  be  the  owner 
of  the  land  on  any  stream  except  the  Ohio  rlv. 
er,  but  merely  makes  such  owner  a  preferred 
applicant ;  and  therefore  aucb  franchise,  except 
on  the  Ohio  river.  Is  not  a  right  Incident  to, 
and  growing  onC  of,  the  title  to  such  laud. 
Richmond  Ji  L.  Tnrup.  Road  Co.  v.  Kogera,  I 
Duv.  185. 

OnJer  the  Kentucky  statutes,  tt  I*  not  necer 
sary  that  the  grantee  of  a  terry  franchise 
should  own  tlie  land  on  any  stream  except  the 
Ohio.     Brown  v.  Given,  4  J.  J.  Marsh.  28. 

A  franchise  for  a  terry  over  a  atream  within 
tbe  cxclislve  Jurisdiction  ot  tbe  state  of  Ken. 
tucky  may  be  granted,  under  the  statutes  of 
that  Btale,  to  one  not  the  owner  of  tbe  land  at 
either  landing,  provided  due  notice  of  an  appli- 
cation therefor  was  previously  given  such  owo- 
er  or  owners.  Harvle  v.  Camnuck,  g  Dana, 
243. 

Tbe  o*nera  of  land  on  streams  within  the  ex- 
clusive Jurisdiction  of  tbe  state  of  Kentucky 
have  DO  eiclnalve  legal  right,  under  the  stat- 
utes ot  that  Btale,  to  be  tbe  grantees  of  a  ferry 
acroaa  such  streama;  and  a  grant  by  the  com- 
monwealth of  an  exclusive  ferry  franchise  to 
one  person  tor  the  beneflt  of  all,  and  which 
only  entitles  the  grantee  to  tbe  use  of  the 
banks  for  landings,  should  not  be  deemed  a  de- 
vesllture  ot  any  vested  or  eiclnstve  right  of  the 
owner  of  sucb  bank.     IbUt. 

tinder  statutes  wblch  recogniie  In  the  owner 
Of  land  fronting  on  a  atream  tbe  right  to  op- 
erate a  ferry,  to  Iw  regulated  by  the  county 
court,  such  rlight  Is  not  an  abaolnte  one,  since 
Ibe  public  have  rights  and  Interests  in  tbe 
franchise:  but  It  Is  a  qunlined  right,  depend- 
ent for  Its  exercise  npon  Ihe  conaent  of  the 
state.  Little  Eock  A  Ft.  8.  R.  Co.  v.  McGebee, 
41  Ark.  202. 

The  owner  ot  the  banks  of  a  stream  at  a 
point  where  It  la  interaected  by  a  public  road 
has  a  priority  of  right  to  a  license  to  maintain 
a  ferry,  upon  executing  the  statutory  hood ;  such 
right  is  not  absolute,  however.  It  being  within 
the  court's  discretion  whether  it  will  establlah 
a  ferry  nt  aucb  point  or  not.  Tuscaloosa  Coun- 
ty V.  Koater.  132  Ala.  BOS,  SI  So.  S8?. 

Under  the  law  euthorliing  ferries  to  be 
granted  to  the  owners  of  the  land,  It  Is  not 
material  whether  Ibe  title  thereto  be  Joint  or 
several,  or  whether  It  he  held  in  truat  or  Id 
one's  own  right.  Maysvllle  v.  Boon,  2  J.  J. 
Marsh.  224 

An  Bfpl leant  for  a  ferry  across  the  Ohio 
river,  requlrvd,  by  a  statute  regulating  their 
eatabilahment,  to  be  the  owner  of  tbe  land  on 
the  Kentucky  shore,  need  not  prove  bla  title 
to  sucb  land  by  an  actual  production  of  bis  ti- 
tle papers:  hut  aaeh  title  will  be  presumed 
from  his  posseaaion  thereof.  In  the  absence  Ot 
all    other   proof.     Qlvens  T.    FollMd,  S   A.   C 
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Vera  poMMslon  at  lind  U  nut  prim*  facie 
nOclnit  tTldrncB  of  title,  nnder  a  itiitiilfl  ra- 
qnlrJnK 'tbe  sr&Dtee  ol  ■  ttny  frencblse  to  be 
the  owner  of  tbe  land  at  tbe  polot  nbere  the 
Mine  Is  to  be  eatablletaed.  to  anthorlie  Che  grant 
of  a  terry  to  tb«  poaieMar.  Uulll*  t.  Carina, 
fi  Blackf.  TT. 

A  ferr7  llcenae  ^nnteil  for  ten  jeira  lo  the 
wciipant  and  recognlied  owner  of  the  adjacent 
■oil  la  not  revoked  bj  a  laboequeDt  recover?  of 
tbe  land  bT  tbe  true  owner :  and  the  latter  la 
not  entitled  to  tbe  gnut  of  a  llcenn  during 
tbe  terra  of  the  one  gnnted  to  the  prior  oc- 
cupant. UcCearly  t.  Bwario.  6e  HIn.  351,  3 
8o.  GST. 

Tbe  dedication  or  taking  of  land  for  a  pob- 
Uc  blghwBT  doea  not.  In  easet  wbere  tbe  owner 
retains  the  lee,  and  tbe  public  bate  onlj  on 
eaaement,  deprive  ancb  owner  of  bla  preferable 
■tatutOTT  rlgbt  to  a  ferrj  U  one  la  cstabliihed. 
Froasat  t.  Wapello  Conntj,  18  Iowa.  S2T. 

3.  Prior  life*. 

titider  tbe  atatntes  of  Teiao,  IB  granting  a 
terrjr  fraachloe.  preference  la  (Iren  to  tbe  own- 
er of  the  land  on  tbe  l>ank  ol  tbe  atream.  lake, 
or  baj  ucrosB  wblcb  aucb  terry  la  to  be  eitab- 
Ilahed.  npon  hU  making  application  and  com- 
plflng  with  tbe  scatotor;  condltloDB.  UudaoD 
T.  Cuero  Land  A  Emigration  Co.  47  Tei.  66,  26 
Am.  Rep.  280. 

Where  a  preference  (or  a  ferry  franchlae  ta 
given  bj  law  to  the  owner  of  the  land  on  a 
riTer,  or.  In  caoe  dllTereDt  pcraoaa  own  land  on 
oppoaite  aldcBi  a  franchlae  therefor  ma;  be 
gmnted  both,  a  person  owning  land  on  t>oth 
aldea  of  a  river  at  the  landing  plaeea  of  auch 
ferry  Is  entitled  to  a  preference  for  an  eiclo- 
idve  (ranch lae,  as  against  the  owner  of  land 
on  one  side  only,  above  add  below,  bat  not  at 
the  landing  place  of  ouch  ferry.  Allen  v. 
Vamawortli.  B  Yerg,  ISO. 

Wbere  two  applicants  for  ferry  franchloea 
■croaa  a  stream  Hie  their  applications  therefor 
at  the  same  time,  the  one  Cor  a  ferry  from  his 
land  on  one  aide  of  a  stream  acroBS  the  same 
Inst  below  tbe  mooth  of  a  fork  thereof,  and 
n  bla  land  between  the  fork  and 
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lie  highway  on  the  land  of  the  other  applli 
both  have  equal  rlgbta  to  aucb  trancblBcs.  and 
both  will  be  graated,  such  fork  coDStltutlng  an 
ImpasBable  atream  between  the  two  landings  on 
the  one  aide,  within  the  exception  Co  a  statutorT 
prohibition  against  granting  a  franchlae  tor  a 
ferry  within  a  mile  o(  another  ferry  on  the 
same  attfiain.  except  In  a  town  or  cICj.  or 
where  an  loipoasable  stream  Intervenes.  Bel- 
low V.  I>eltiiB,  3  Bush,  H08. 

A  ferry  la  a  franchise,  and  t>elouga  to  the 
person  to  whom  the  county  court  may  grant  It; 
and.  although  the  owner  ot  the  soil  at  the  land- 
ing place  la  entitled  by  statute  to  the  grant  of 
tbla  franchlae.  In  preference  to  another,  and  If 
he  apptlea  to  the  county  coart.  It  la  Ita  duty  to 
grant  II  to  him,  yet.  It  be  doea  not  ao  apply, 
and  another  doea.  the  grant  may  be  made  to  the 
other,  and  such  party  la  entitled  to  the  feea  re- 
ceived therefrom,  and  la  not  aubject  to  account 
to  tbe  owner  of  the  land  for  the  name.  Sparks 
V.  White,  T  Humph.  SS. 

The  reservation  of  ferry  prlvllegea  by  the 
vendor  ot  lands  doea  not  deprive  the  county 
court  of  Che  power  Co  grant  a  ferry  franchise 
lo  Che  vendee.  Such  rcservatloa  would  relate 
solely  to  tbe  .vendor's  rlgbt  to  the  proflta  de- 
rived from  tbe  operation  of  auch  terry.  Brown 
*.  Given.  4  J.  J.  Msrnh-  28. 

A  reservation,  by  the  original  proprietors.  In 
the  grant  ot  a  town  site  altuBted  on  the  Ohio 
river,  of  tbe  eiclualye  right  Co  Cba  benefits  ot 
fi0L.It.  A. 


tbe  BDtlre  (erry  franchise  Incident  to  tbe  land 
within  the  town  limits.  Indorsed  on  tbe  plat 
thereof,  snd  not  denied  In  the  set  ot  tbe  legis- 
lature li^corporatlDg  such  town,  veata  In  the 
truaCeea  thereof  the  legal  title  to  sach  lend, 
and  coDSequently  the  exclusive  right  to  be  the 
grantees  of  a  ferry  franchise  aeroas  the  Ohio 
river:  bat.  by  virtue  ot  ancb  reservation,  the 
beneQclal  latercat  In  sncb  ferry  remalna  In  the 
original  proprietors,  their  helra  or  asslgna, 
whicb  may  be  enforced  aa  an  available  tmat. 
Kennedy  v.  Covington,  8  Dana,  GO- 

A  grant  of  land  bordering  on  a  navigable 
river  for  use  aa  a  common  and  public  square 
Is  not  Inconalatent  with  tbe  reaervatlon  ot  a 
ferry  rlgbt.  Bowman  v.  >Tathen,  2  McLean, 
378.  Fed.  Caa.  No.  1,740. 

The  owner  ot  the  tee  to  a  public  landing  on 
the  bank  of  a  river,  for  a  ferry.  Is  entitled  by 
law  to  the  preference  of  being  licensed  aa  ferry 
keeper,  aa  agalnat  a  municipal  corporation, 
within  the  limits  ot  which  auch  landing  Is  alt- 
nated.  even  though  such  ferry  bss  t>een  esCab- 
llahed  and  operated  by  such  corporation  for  a 
number  ol  yearo.  Uemphia  *.  Overton,  S  Terg. 
38T. 

The  dedication  of  land  to  the  water'a  edge 
for  tbe  public  nae  and  beneflt  ot  a  town,  wltb- 
oat  reservation,  rendera  tbe  town  tbe  virtual 
owner  thereof,  and  the  truateea  of  auch  town 
are  entitled  to  a  grant  ot  a  franchise  for  a 
tern  across  the  Ohid  river,  although  tbe  naked 
legal  title  atlll  remalna  In  the  original  proprie- 
tor of  auch  town,  and  the  stntntes  ol  Kentucky 
provide  tbst  no  franchise  for  s  terry  serosa 
the  Ohio  river  shall  be  granted  to  one  not  tbe 
owner  ot  the  land  on  tbe  Kentucky  shore  at  the 
point  of  emttarcatloD-  Dover  V-  Fox.  9  B.  Mon. 
200. 

Granteca  Ot  the  eiclnalvo  right  to  the  uoe  ot 
the  river  front  of  a  riparian  owner  tor  terry 
landing  porposes,  but  In  connection  only  with 
a  particular  ferry,  cannot  be  deemed  adjoining 
ownera  wltbln  statu  tea  giving  the  owner  ot 
land  embracing  or  adjoining  the  atream  wher« 
the  proposed  ferry  Is  to  be  estsbllshed  the  pref- 
erence to  keep  the  same  on  proper  and  reason, 
able  application  therefor.  Knott  T.  Jetferson 
Street  Ferry  Co-  9  Or.  a^<i. 

The  original  proprietor  of  a  town  alte  on  the 
Ohio  river  Is  entitled  to  the  exclusive  ferry 
privllegea  acrosa  such  river  from  lands  fronting 
thereon,  which  he  dedicated  to  the  use  ot  such 
town  aa  a  common,  but  reserved  to  himself,  his 
beira,  and  aaalgna,  "every  advantage  and  priv- 
ilege which  he  has  not  disposed  of  or  which 
he  would  by  law  be  eolllled  to,"  snd  which  res- 
ervation was  preserved  to  him  in  the  act  of  leg- 
islature In  establishing  such  town.  Irrespective 
ot  the  question  as  to  whether  or  not  such  dedi- 
cation devested  him  of  the  legal  title  to  aucb 
landa :  for,  although,  under  the  sCntutcB  of  Ken- 
tacky,  a  ferry  franchise  across  Che  Oblo  river 
will  not  be  granted  one  not  the  owner  ot  the 
laud  on  the  Kentucky  shore.  Ench  act  of  tbe 
legislature  reserved  to  hipi  the  Incidental  terry 
privilege.  Irreapectlve  ot  the  legal  title.  Kew 
Port  V.  Taylor,  6  J.  J.  Marsh.  134- 

A  ferry  franchlae  over  the  Ohio  river,  onder 
tbe  atatutes  prahiblting  a  grant  thereof  to 
other  than  the  owner  of  the  land  on  the  Ken- 
tucky sbore.  Is  Incident  to  the  freehold,  and  a 
Btipulatlon  In  a  contract  for  the  sale  ot  land 
including  a  terry  thereon,  frrantlng  to  the  pai^ 
chaser  the  exclusive  ferry  rights  and  privllegea, 
not  only  at  that  point,  but  on  all  other  lands 
of  the  vendor  bordering  on  such  river,  la  not 
an  abrldgmeac  of  tbe  rigbt  of  the  sovereign 
power  to  grant  ferry  frauchlats  to  tbe  ownera 
of  the  shore,  whenever  and  wherever  It  choose*, 
bat  simply  conveys  sncb  vendor's  right  to  tlM 
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beneflt*  of  any  «ncb  (•rrles,  anil  la  a  ralld  and 
anfoteeable  contract  Ljtlfl  t.  BreckemidBS,  S 
J.  I.  Uarab.  603. 

The  euement  wbich  a  tumpihe  nunpaay  ac- 
quits* bj  condemn >.t Ion  proceedlngB  to  the  land 
comprlBlDB  ItB  roadn-ay  doea  not  Teat  it  wltb 
tlie  eicluslre  ferry  prJTllegn  acniaa  a  atrcam  to 
tbe  edge  of  which  auch  roBdwa;  extends,  a1- 
tboasb  Its  cb&rter  nuthorlxea  It  to  recelrs  ■ 
franehlae  thrrefor  from  the  county  coart  of 
that  county ;  but  In  auch  cnae  the  company  baa 
Bucb  an  Intereat  In  tbe  eatabllahment  of  a  ferry 
at  thnt  point  aa  to  entitle  It  to  notice  of  an 
application  for  a  ferry  franchlae  by  another, 
even  if  that  other  be  the  owner  of  tbe  fee,  not- 
wlthatandlns  the  geneial  statute!  reffulattng 
the  eatabllflbment  of  terries  In  Kratuck;  do  not 
require  notice  of  an  appUcntlon  for  a  ferry 
f ranch iae  to  be  Biren,  except  where  the  appli- 
cant Is  not  the  owner  of  tbe  land.  LeiinKton, 
H.  k  P.  Tnrap.  Road  Co.  t.  HcHnrtry,  3  B. 
Mod.  GIO. 

A  riparian  owner  loaes  hta  preferential  right 
to  a  ferry  francblae  only  during  tbe  term  of  a 
license  granted  another,  under  a  atntate  limit- 
ing sucb  franchise,  and  at  the  expiration  of 
such  license  he  may  assert  his  preteimce  to  the 
eiclUBlon  ot  the  former  licensee  who  seeks  a 
tenenal.  Beckiey  v.  Learn,  B  Or.  470.  And 
that  sucb  etatnte  dlapenses  wlCb  notice  and 
other  rormalltles  on  tbe  spplicatlan  for  a  re- 
newal does  not  affect  soch  eight.  Becklej  t. 
I^am.  3  Or.  M4.  Under  an  earlier  statute 
such  a  Iraacbise  waa  perpetual,  and  failure 
of  tbe  owner  to  assert  bla  pceCerentlal  rigbt  at 
the  establishment  of  a  terry  lost  bim  the  right 
forerer. 

It  seems  that,  under  a  atatale  which  provides 
tbat  any  person  wtablng  to  eBtnblleb  a  terry 
shall  nppty  to  tbe  commies  loners'  court,  and 
shall  show  tbat  be  is  the  owner  of  the  land  on 
whicb  tbe  ferry  la  sought  to  be  established,  the 
right  of  preference  In  favor  of  the  landowner 
does  not  exist  at  points  where  public  roads  have 
been  estolillsbKd  across  the  stresms  of  the 
btaCe.  Tugwell  v.  Eagle  Puss  Ferry  Co.  Tl 
Tex.  4N0,  9  B.  W.  120,  13  8.  W.  354. 

The  title  to  tbe  center  of  a  street  extending 
to  a  river  doea  not  Inure  to  purchSBers  of  laud 
alongalde  thereof  by  tbe  subsequent  dedication 
of  snch  street,  which  at  the  time  of  their  pur- 
chase could  not  bare  been  in  the  contemplation 
of  the  parlies,  eo  as  to  make  them  adjoining 
owners,  entitled  to  a  preference  to  keep  a  ferry 
to  be  establlehed  at  such  street,  onder  atotutea 
giving  Bueh  a  preference  (o  the  owner  of  tbe 
land  embracing  or  adjoining  the  slream  where 
tbe  proposed  ferry  la  to  be  esUbKshed.  Knott 
'  T,  Jefferaon  Street  Ferry  Co.  S  Or.  S30. 

Peremptory  loandnmus  will  not  Issue  to  com. 
.  pel  the  granting  of  a  ferry  license  to  one  whose 
application  was  denied,  although  filed  prior  to 
tbe  application  of  one  to  whom  tbe  license  was 
granted  on  the  consideration  of  both  applica- 
tions St  tbe  same  time,  where  but  one  ferry  la 
needed  to  supply  the  needs  of  the  public,  and 
It  Is  not  shown  thnt  tbe  board  acted  caprlcloua- 
ly,  corruptly,  arbitrarily,  or  oppreaalvely, — the 
beat  Interests  of  the  public,  nnd  not  priority  of 
nllng.  controlling  In  caae  of  a  conflict  of  appli- 
cationa.  Oxford  Ferry  Co.  v.  6umner  County, 
19  Kan.  S03. 


I.  Uinl 


1   of  riffhtt 


The  sovereign  may  make  on  Irrevocable  Rrant 
of  a  ferry  (raochiae.  New  York  v.  8tarin,  106 
N.   If.  1.  12  N.  B.  831. 

A  county  ferry  license  need  not  deelgiiate  a 
deOnlt«  and  particular  spot  on  each  shore  be- 
tween wbicb  tbe  ferry  may  be  operated;  and 
It  Is  aufllclent,  although  It  permits  the  ferry  to 
69  L.  R.  A. 


'  Isnd  on  the  shore  of  a  river  betwaem  two  desig- 
nated polnta,  one  4  miles  nbove  a  city,  and  tbe 
other  2  miles  below  It,  It  being  impossible,  owing 
to  sand  bars,  always  to  land  Immediately  at  ths 
city.  Capital  City  Ferry  Co.  ».  ColS  ft  C. 
Tranap.  Co.  51  Mo.  App.  228. 

A  ferry  franchise  between  a  munlctpal  cor- 
poration and  the  "opposite"  shore  refers  to  tbst 
portion  of  tbe  shore  whtcb  would  be  Included 
If  the  corporation  were  moved  straight  across 
[be  river.  Sunbnry  Bteam  Ferry  ft  Towboat 
Co.  v.  tirant,  2  Uonagbsn,  £8t,  15  Atl.  TOS. 

Although  tbe  termini  of  a  ferry  should  Hie  in 
places  wbere  tbe  public  bsve  rights,  as  towns 
or  villages  or  highways  leading  to  them,  a  li- 
cense from  the  Crown  to  a  mnntclpallty  la  not 
rendered  Invalid  by  the  fact  that  It  antboriies 
It  to  eBtabllah  a  ferry  between  it  and  a  town- 
ship, sa  it  win  be  construed  as  nntborlsing  the 
municipality  to  determine  tbe  exact  point  of 
terminus  In  the  township  to  whlcb  landing 
place  it  will  be  restricted.  Jellett  v.  Anderson, 
2T  Orsnt  Cb.   (U.  C.)  411. 

That  section  of  the  ferry  laws  of  Illinois  pro- 
viding that  the  owner  of  a  ferry  shall  have  tha 
eiclualve  privilege  of  tbe  transportation  or 
pasaaga  of  all  persons,  their  teams,  etc.,  and 
other  property  over  the  same  for  hire,  la  r*. 
itrtcted  to  the  ferriage  at  the  point  where  a 
ferry  la  eitabllshed.  and  does  not  prevent  the 
establishment  of  other  ferries  tieyond  tbe  tlm- 
Ita  of  such  landing.     Qaies  v.  Anderson,  13  111. 

A  franchise  to  establish  a  ferry  between  cer- 
tain points  on  the  shore  of  a  stream  does  not 
thereby  make  tbe  whole  distance  between  tbo«« 
polnta  a  landing  place  so  as  to  prevent  the  es- 
labllahment  of  other  ferries  within  those  limits, 
but  Imposes  upon  the  ferry  owner  tbe  duty  to 
nx  his  landing  place  at  some  point  within  the 
prescribed  limits,  at  which  place  In  ordinary 
times  It  Is  his  duty  to  land:  and  tbe  tsct  that 
during  high  water  be  Is  aatborlxed  to  change 
his  landing  place,  temporarily,  does  not  ex- 
tend bis  limits,  or  prevent  tbe  establishment  of 
another  ferry  there  or  elsewhere  outside  bla 
Qxed  Isndlng  place.     Ibid. 

When  tbe  grantee  of  ferry  privileges,  which 
are  to  be  eiclaslve  within  a  certain  distance, 
once  locates  a  point  where  tbe  prlTlIege  Is  to 
be  exercised,  he  Is  bound  aa  that  he  cannot 
oflerwsrds  eitend  his  limits  In  either  direction 
by  a  change  of  location.  Mllta  T.  BL  Clair 
County.  t'iII.  IBS. 

Where,  under  a  general  grant  Of  a  right  to 
construct  a  ferry  at  any  point  witbin  the  dis- 
trict, a  ferry  haa  been  constructed  at  a  partic- 
ular point  In  the  district,  the  grantee  cannot 
change  It.     Fim  v.  Curell,  S  Mees.  ft  W.  2S4. 

Owners  of  a  terry,  whose  exclnatve  franchise 
bai  ceased  to  exist  by  the  expiration  of  the 
term  thereof,  bare  bat  one  ferry  right,  which 
Is  couDued  to  tbe  established  landings,  and  can- 
not change  their  landings  fi-om  one  street  to 
nnolber.  or  eetabllah  new  ones  at  other  streets, 
to  tbe  Injury  of  the  wharvea  of  adjoining  land- 
owners, without  authority  from  the  coonty 
court.     Price  v.  Knott.  8  Or.  438. 

There  is  no  preaumptlon  that  a  grant  of  a 
ferry  privilege  extendi  beyond  the  place  ac- 
tually occapled  In  the  exercise  of  the  privilege. 
riBcataqua  Bridge  v.  New  Hampshire  Bridge. 
7  N.  II.  35. 

A  ferry  need  not  run  eiclualvely  between  a 
certain  point  on  one  abore  and  a  certain  point 
on  tbe  other  abore.  New  York  v.  New  Jersey 
8.  B.  Nav.  Co.  106  N.  Y.  28,  12  N.  E.  435, 

An  Injuncllon  restraining  the  operation  of  a 
ferry  la  violated  wbere  U  covers  Its  former 
route,    although    the    point    of    departure    la 
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ehansed  to  attotber  pier.     New   Tork  t.   I 
York  k  S.  1.  Ferrj  Co.  8  Jones  A  8.  3D0. 

A  contract  awarding  ft  trrrj  privilege  for  ___ 
term  of  fixe  yeere,  made  by  the  president  of 
tbe  polico  ivTj  uid  tbe  leuee  ot  tlie  privilege, 
U  QOt  blDdlDB  on  the  psrisb,  wbere  tbe  power 
of  tbe  presldeDt  was  limited  by  ordloBDce  to 
A  leaee  for  oae  jear.  De  Bnuj  t.  Davie,  IS  La. 
Add.  468. 

A  (errj  fnncblee  granted  lor  ■  ilngte  7ear  le 
iQTBlld  wbere  tbe  atfttatr  ftathorlilDg  tbe 
mlssloners    to     franl:    nicb    frinebin     coi 
platea  onl;   tbe  eitablitbmeQt  ot   a  permi 
ferrj,  and  the  owner  of  mcb  fraocblae  la  there- 
fore not  entitled   to  an    Injunction    mtralnli 
tbe  opeiatloD  of  anotber  terry  near  by.     Caw 
*.  Btone,  1  Or.  S9 :  Oont  v.. Drew,  1  Or.  3S. 

A  grant  nnreetrlcled  aa  to  time,  of  tbe  right 
to  keep  a  (errj,  made  by  a  BpanlBb  governor 
and  tbeiealter  upreatrleted  by  tbe  leglalature, 
will  be  considered  as  anllcDlted.  Dai '  " 
lice  Jury,  I  La.  Ann.  288. 

Tbe  right  given  the  freeboldera  by  Btatnte 
(o  Qi  ratea  of  ferriage  la  not  an  nnconatltn- 
tlonal  delegation  of  the  leglalatlvo  power,  and 
It  applies  as  well  to  terries  having  but  oae  land- 
log  Id  the  state  or  connly  as  to  those  witb 
both  landings  In  the  same  county.  In  the  form- 
er case  tbe  rlgbt  Is  limited  to  Qilng  tolls  taken 
at  tbe  one  end.  Hudson  Connty  v.  State,  New 
Jersey  E.  *  Trajistsr  Co.,  Prosecator,  24  N.  J. 
U  713. 

t.  Otntr  mafterf. 
lAeante  ieai, 

Tbe  power  of  a  municipal  corporation,  nnOer 

a   clause   In    Its   charter   authorizing   It 

cense,  tax,  and  regalate  terries,"  to  pan 
dlnance  requiring  keepers  ol  ferries  to 
certain  Ilceoae  fee  for  each  boat  ferrying  be- 
tween that  cKr  and  tbe  opposite  bank.  Is  not 
In  vJolBtlon  ot  tbe  constitutional  rule  of  nnl- 
(ormlty  of  taxation,  since  such  license  fee  la  not 
a  "tax"  In  the  aense  of  that  clause,  but  Is  a 
rightful  exercise  of  the  police  power  of  the 
■tate,  wblcb  may  be  delegated  to  municipal  cor- 
porations. Wiggins  Ferry  Co.  v.  Baat  Bt. 
Loata,  102  III.  SflO. 

A  license  fee  charged  for  tbe  privilege  of  op- 
erating a  ferry  Is  not  a  tax  jrllhln  tbe  meaning 
of  ttas  term  sa  used  In  the  CoDStltntlon  of  the 
Mat*  Of  Michigan  or  tbe  charter  of  tbe  city  of 
Detroit,  it  Is  a  price  paid  for  a  franchise  or 
a  public  rlgbt  vested  In  an  Individual.  Cbll- 
vera  V.  People,  11  Mlcb.  4S. 

Although  a  municipal  corporation  which  Is 
given  tbe  power  to  regnlete  ferries  by  license 
has  no  right  to  use  the  power  to  license  as  a 
means  of  Increasing  Its  revenue,  a  license  fee 
at  |2B  for  tbe  privilege  of  keeping  a  ferry 
witbln  the  city  will  be  held  a  reasonable  regu- 
lation, and  not  a  tax,  where  It  appears  that 
tbe  city  may  Incur  eipenaea  In  the  enforcement 
of  Its  police  regulatlona  *s  to  ferries.  Arkadel- 
phla  Lumber  Co.  v.  Arkadelpbln,  S6  Ark.  3TI, 
IS  8.  W.  1068. 

A  common  council  nuthorlced  by  tbe  elty 
charter  to  direct  tbe  manner  ot  Issuing  and 
registering  ferry  llcenaea,  and  to  prescribe  the 
■nm  of  money  to  be  paid  therefor.  Is  entitled 
to  charge  sach  an  amonnt  as  will  make  licenses 
■  source  of  revenue  to  the  city,  and  tbe  sum  of 
ISO  la  not  unreasonable.  Cbllvera  v.  People. 
11  Ulcb.  48. 

Btalutory  authority  conferred  upon  a  mu- 
nicipal corporation  to  levy  a  speclBc  tax  on 
"vehicles  used  and  run  for  passengers  for  hire" 
does  not  aulhorlie  tbe  ImpoaltlOD  of  a  license 
tee,  for  levenne  porpose^  upon  ferry  boata  nin- 
ntng  to  aj)d  from  any  point  witbln  the  cor- 
ML.B.A. 


porate   llmlta.    Dnckwall   r.   New   Albany,   2S 

Ind.  288. 

Although  a  comm  laslonera*  court  undertakes. 
In  granting  a  ferry  privilege,  to  grant  more 
than  It  hiis  power  to  grant,  tbe  grant  may  be 
valid;  and  the  (act  that  It  exacted  a  tax  for 
the  license  greater  than  tbe  limit  Qxed  by  tbe 
■tatuta  does  not  operate  to  defeat  the  grant. 
Tagwell  V.  Eagle  Pass  Ferry  Co.  74  Tex,  480, 
e  S.  W.  120,  13  B.  W.  ti54. 

Tbe  right  ot  a  municipal  corporation  to  re- 
quire the  owner  of  a  ferry  operating  between 
that  city  and  tbe  apposite  bank  ot  a  river  to 
pay  a  license  fee  for  each  boat  operated  by  It, 
In  pursuance  of  an  ordinance  passed  tfnder  au- 
thority of  Its  charter  permitting  It  to  "license, 
tax,  and  regulate  ferrlea,"  cannot  be  denied  on 
the  ground  Ihit  snch  terry  was  established  and 
Is  operated  under  a  grant  from  Che  state  which 
provided  that  such  ferry  should  be  subject  to 
tbe  same  taxes  ss  should  be  Imposed  on  other 
ferries  In  the  state,  and  under  the  same  regula- 
tlona and  forfellores,  and  therefore  la  exempt 
from  such  license  fee, — especially  as  It  has  con- 
ceded Its  liability  to  pay  a  lIceQBe  tee  annually 
Imposed  by  the  county  under  authority  of  tbe 
general  ferry  laws,  thus  giving  the  legislature 
tbe  right  to  act  on  that  construction  of  Ita 
charier,  and  to  authorize  the  city  to  Impose  the 

used  In  such  grant,  cannot  tie  construed  to  In-' 
dnde  snch  license  fees.  Wiggins  Ferry  Co.  t. 
"sat  St.  Louis,  102  111.  SOO. 

A  ooep  tan  OS  of  Hoense. 

No  rlglita  can  be  claimed  nnder  a  ferry  trah- 
ilse  before  the  conditions  precedent  contained 
lereln  hsve  been  compiled  with  by  the  grantee, 
sy  V.  Stetson,  B  He.  SOS. 
The  right  to  a  terry  franchise 'does  not  vest 
until  tbe  grsntee  commencee  (be  keeping  of  the 
ferry,  end  an  unreaionable  delsy  io  to  begin 
suit.  In  a  forfeiture  of  such   franchise, 
the    sanie    Is    granted    so    long    as    the 
grantee,   his  heirs   or  assigns,   shall   well   and    ' 
faithfully  keep  the  same.     Clarke  v.  Calloway, 
Sneed  (Ky.)  46,  2  Am.  Dec.  T06. 

Stretching  a  cable  aeroas  a  river  twice,  and 
taking  the  boat  to  tbe  place  where  the  fran- 
hlse  designated  the  terry  nhonld  be  operated 
and  tor  the  purpose  of  so  operating,  ara  snin- 
clent  acceptance  of  the  franchise.  Chapin  v. 
Cnisen,  81  Wis.  20n. 
A  ferry  francblae  granted  to  two  persona 
nnot  be  made  operative  by  the  acceptance  of 
only  one  of  tbe  two,  but  must  be  accepted  by 
-    -'      Perrel  v.  Woodward,  20  Wis.  4SS. 

Psbllo  rsf esue  fro*. 

statute  of  Booth  Dakota,  aathorlslng  a 
grant  of  a  lease  of  a  ferry  to  ft  person  securing 
syment  of  the  highest  rent,  such  lease  to 
ecuted  by  tbe  county  commlsslouera  and 
highest  bidder,  precludes  tbe  grant  of  a 
terry  license  to  one  who  does  not  secure  rent 
or  execute  ft  lease.  Wilson  v.  Gablec,  11  B.  D. 
aoe,  TO  N.  W.  B24. 

In  tbe  absence  of  t>ad  faith,  the  sale  of  ferry 
lochlses  by  the  sinking-fund  commissi onera 
will  not  be  restrained  at  the  suit  ot  a  taxpayer 
to  prevent  Illegal  conduct  and  waste,  on  the 
ground  that,  unless  ft  minimum  rate  of  fei^ 
riage  Is  prescribed,  railroad  corporations  may 
icqnlre  tbe  franchise,  and,  by  prorating  a  Joint 
charge  for  ferriage  and  railway  fare,  so  de- 
iress  the  ferriage  receipts  that,  notwithstand- 
ing the  company's  covenant  to  pay  a  greater 
percentage  of  the  gross  receipts  than  any  other 
competitor,  they  may  never  become  obligated  to 
pay  more  than  tbe  flxed  nlDlmnm  annual  rent- 
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percentage  upon  the  VBtlmated  grosa  receli: 
Cor  ferriage  wliicli  haTe  accrued  to  rallw 
companLee  durtng  anj  one  veir  in  the  poi 
Robinson    t.    (Jiirof,    10    Miac.    205,    30    N.    Y. 

The  (linking- fund  com miasf oners  wlil  not  be 
enjoined,  upon  the  aaJe  of  a  ferry  fraochlae  anfl 
.  leaae  of  the  vhsrf,  from  requiring  (he  pur- 
chaaer  to  Indemnirj  the  present  lessee  for  per- 
manent Improvements  made  by  It  nnder  an 
ocreemeDt  with  the  city  tbat  It  ahonid  be  com- 
pensated therefor  on  the  termlhacloa  of  the 
lease,  OltbouEb  SDCb  ngreement  Is  ultra  vtre; 
■inte.  under,  the  clrcumstaDceB,  auch  a  plea 
wouid  not  be  received.  Wllhlna  T.  New  York, 
9  Mis<.'.  610,  30  N.  T.  Hupp.  424. 

A  company  which  has  procured  from  the  city 
a  lease  of  a  ferrj  franchise  in  conaiderallon  ot 
the  pa  J  men  t  ot  S  per  cent  ot  the  groaB  receipts 
which  are  derived  from  a  10-cent  fare  may 
subaegueutiy  construct  a  railroad  stopping  at 
aome  of  (he  poibta  theretofore  covered  by  the 
terry,  vhlch  thereafter  stops  at  but  one  point, 
and   reduce   the  ferry   fare  to  5   cents,   where 

Btaten  laland  Itapld  Transit  Co.  v.  Nev  York, 
2  N.  Y.  iSupp.  eSO.       . 

In  •  Texas  case  it  was  held  that  a  city  which 
haa  HUtbarity,  under  its  charter,  la  establish 
ferries,  and  to  Bi  the  rutea,  tees,  and  rents  of 

tug  from  the  ferries  constiCale  a  part  of  the 
general  city  fund,  to  employ  counael  to  defend 
Ita  posaesslon  end  secure  Ita  right  to  ferry 
privileges ;  and  It  has  power  to  contract  that 
tbe  counael  sball  receive  as  bis  compensation 
a  certain  portioD  of  the  annual  rent  ot.  the 
(erry.      Waterhury  v.  r..aredo,  GO  Tei.  B19. 

But  subsequently  the  court  held  that  where 
a  ctty  owQlng  a  fatry  IranchiKe  contracts  with 
an  attorney  to  give  him  as  compensation  for 
aerrlces,  tor  a  period  ol  twenty  years,  one 
third  of  the  rents  of  the  terry  privileges  and 
the  receipts  of  tbe  ferry  when  not  rented :  and 
where  the  eontraet  by  its  terms  Is  msde  Ir- 
revocable, sod  It  mutually  binds  the  contract- 


ing parties  t 


a  act  a 


which  will  Interfere  with  Its  terms,— 
•ucb  contract  is  Told  aa  against  public  policy. 
ior  tbe  city  thereby  piacea  it  beyond  Its  power 
to  estahllsb  a  tree  ferry,  or  to  charge  such 
tolls,  only,  aa  will  defray  tha  expenses  of  op- 
erating tbe  ferry.  The  ownership  by  a  city  of 
nich  a  franchise  Involves  a  public  trust,  and  It 
mnat  be  administered  by  the  city  for  the  beoe- 
nt  ot  tbe  public.  Waterbnrj  v.  Laredo,  68  Tex. 
665,  S  B.  W.  81. 
J  Oi>)ulrii«Hon  0/  dhartan. 

A  charter  from  the  Crown,  granting  "all  our 
terrlagea  and  paasagea"  over  certain  rivera. 
conveys  only  ferries  existing  at  tbe  dale  ot  tbe 
grant,  and  doea  not  confer  on  tbe  grantees  tbe 
right  to  create  new  ferries  over  those  rivers. 
Londonderry  Bridge  Comrs.  v.  U'Keever.  Ir.  L. 
B.  27  Eq.  464. 

A  grant  of  a  tranchlge  to  maintain  a  ferry 
"between  the  town  of  A  to  B,"  refers  to  a  fer- 
ry from  Bbore  to  shore,  both  ways.  Jellett  v. 
AndenoQ,  T  Ont.  App.  Eep.  341,  Afllrming  27 
Grant  Cb.   (O.  C.)   411. 

A  corporation  Incorporated  under  the  gen- 
eral lawn  of  Texas,  with  power  to  operate  a 
tanr,  does  not  acquire  thereby  a  right  to  a 
feny  privilege.  Tbe  franchise  granted  In  auch 
a  c*M  la  tbe  power  as  a  corporation,  by  ac- 
quiring another  ttanchlM, — a  lerrj  privilege,— 
60L.R.  A. 


to  operate  and  maintain  a  pablJc  terry.  Tng- 
well  V.  Kagle  Pass  Ferry  Co.  74  Tex.  480.  9  S. 
W-  120,  IS  8.  W.  654. 

A  special  act  ot  the  legislature  aathorlslng 
the  county  court  to  grant  1o  a  certalo  person  a 
fronchlse  for  a  ferry  acrarn  the  Ohio  river  from 
a  point  on  his  land  about  ^  mile  from  another 
ferry,  does  not  dispense  I'ltb  tbe  requisition  of 
tbe  general  law  requiring  an  appiicnot  tor  such 
trancblse  to  be  tbe  owner  ot  the  land  at  tbe 
point  from  wblcb  sacb  ferry  la  proposed  to  be 
established:  and  a  failure  on  bis  part  to  prove 
title  to  the  land  In  (jtieatloD  will  defeat  his 
right  to  such  franchise.  Henry  V.  Underwood, 
1  Dana,  24 S. 

Tbe  ovtner  ot  a  terry  actoas  tbe  Mississippi 
rivei-  cannot  enjoin  the  eetabllBbmenl  ot  another 
terry  at  that  point  and  the  condemnation  of  bla 
land  aa  a  landing  lheri>for  upon  tbe  ground 
that  the  act  of  leglalature  nnder  which  the 
right  to  establish  such  terry  was  acquired  la 
u neons 1 11  utlonaJ  and  void  as  an  Impairment  ot 
the  obligations  of  the  contract  existing  between 
the  state  and  such  owner  by  virtue  ot  an  act 
granting  him  the  eielnslve  ferry  privilege*  at 
tbat  point,  under  which  he  eatabilBhed  and  has 
since  operated  bis  terry  in  strict  compllnnc« 
with  the  terms  of  such  act,  wbera  that  act  pro- 
vided that  the  ferry  should  be  established  from 
lands  at  tbat  place  belonging  to  sucb  grantee, 
and  should  be  In  operation  within  eighteen 
nionths  thereafter,  and  It  does  not  appear  with 
certainty  tbat  be  owned  any  land  on  the  Mis- 
sissippi river  at  (bat  place  at  the  date  auch 
was  passed,  or  wlthia  eighteen  months 
rafter,  upon  which  suvb  grant  could  op- 
!,  or  that  he  owned  any  land  upon  wblcb 
same  could  be  removed  at  tbe  date  of  a 
subsequent  act  authorising  such  removal.  Ullla 
r.  Brown,  3  III.  G4S- 

A  terry  license  to  operate  ferries  on  Sunday, 
Issued  under  an  act  of  Parliament.  Is  not  In  tha 
re  of  an  ancient  Terry,  ao  as  to  entitle  the 
ace  to  maintain  an  action  tor  Infringe- 
^  where  none  ot  the  ordinary  obligations 
and  burdens  of  ■  feiTyman  are  Imposed  on  the 

see.  although  the  license  la  called  in  the 

act  of  Parliament  a  terry  license.  Letton  v. 
tioodden.  14  L.  T.  N.  B.  2QS,  L.  R.  2  Eq.  123. 
)S  L.  J.  Ch.  N.  S.  4127.  14  Week.  Rep.  054. 

Where   a  statute  granting  a   terry   franchise 
luthorlsed  tbe  grantee  to  purchase  an  ancient  . 
ferry  operated  within  (be  limits  of  the  grant, 
tbe   grantee,   on   purchasing  the   sane,   caonot 
continue   to  operate  It  utter  Che  (.-ompietloD  ot 
lew  terry,  but  mast  discontinue  and  atian- 
It-     North   &    South    Shields  Ferry   Co.   v. 
Uarker,  3  Kxch.  136. 
Under  Che  general   Incorporation  law  of  Ar- 
msBS,  tbe  charter  to  a  turnpike  company  can- 
it  legally  authorize  the  maintenance  of  a  ferry 
parate  from  the  turnpike  and  as  an  independ- 
it  privilege,  aince  tbe  ferry  franchise  as  an  in- 
dependent privilege  can  be  granted  only  by  the 
aunty   court.     Darnell  v.  State,  4S  Arii.  821. 
8.  W.  3G3. 

A  grant  ot  a  ferry  trancblaa  by  special  net 
mitlng  and  determining  the  powers,  rights. 
Dd  dutlea.  Independent  of  the  general  statute 
relating  to  ferries.  Is  a  license,  and  consequent- 
ly dispenses  wltb  the  general  statutory  re- 
quirements tor  obtaining  a  license.  Roy  v. 
Henderson,  132  Ala.  ITS.  31  So.  4i)T. 

A  railroad  company  nutbDrized  to  constrnct 
ita  road  along  a  speclfled  route  over  snd  across 
a  designated  ferry  is  not  entitled,  nnder  smh 
charter,  to  maintain  a  ferry  at  that  point.  The 
Maverick.  1  Sprague.  S3,  Fed.  Cas.  No.  D,31G. 
Authority  to  the  owner  of  a  ferry  to  removp 
It  to  lands  that  may  belong  to  bim  will  be  lim- 
ited to  sucb  u  belocK  to  blm  at  the  time  of 
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th«  panaca  of  tha  act.  Hllla  t.  SL  Clalr  Coim- 
t7.  8  How.  SSI,  12  L.  cO.  ISOS. 

A  atatDte  prorldins  "that  a  farrr  formerly 
known  bj  tbe  name  of  Comptj'a  terrj  b«  ra- 
ntabllabed  Id  tho  name"  of  auolher  do«a  not 
Impose  on  tbe  grantee  the  ume  condltloDi 
that  were  named  In  tbe  atatate  eatabllahiDg 
CammT'a  ferry.  Btark  v.  MOoweo,  1  Nott  Jfe 
U'C.  B8T,  S  Am.  Dec.  71 S. 

A  Btatnte  proTldlnc  that  the  ferrj  formerly 
known  b;  the  name  of  Compty's  terry  be  re- 
Mtabllahed  In  tbe  naiae  of  lleory  M'Oowen,  bla 
beira  and  aaalgna,  for  a  speclfled  term,  ti  luf- 
II cleat  to  Teat  the  (erry  In  tbe  person  ao 
named.     I  Mi, 

A  charter  aothorlilne  a  railroad  company  to 
(Htabllab  a  ferry  from  a  termination  of  l»  rail- 
road acraii  a  harbor  as  a  part  of  Ita  railroad 
route,  to  connect  the  aame  with  Its  railroad  on 
tbe  other  aide  at  the  harbor,  sranta  a  limited 
ferry  only,  and  the  company  cannot  use  It  tor 
pnrpoaee  other  than  Ibe  tranaportallon  of  paa- 
■CDtiera  aad  frelgbt  of  the  railroad.  FIteh  t. 
New  Haven,  S.  L.  t  S.  R.  Co.  BO  Conn.  38. 

A  grant  to  a  railroad  company  of  tbe  right 
to  connect  ita  terailaus  on  one  aide  of  a  river 
with  Ita  depot  on  tbe  other  aide,  Ibougb  giving. 
by  Implication,  the  right  to  operate  a  ferry, 
do«a  not  conatllute  auch  ferry  a  part  ot  tbe 
railroad,  ao  aa  to  ptrmlt  (ho  railroad  to  carry 
persona  accoas  tbe  rlTer  only  aa  paBaeagera  car- 
ried under  tbe  railroad  fcancbise.  Alkln  v. 
Weatera  R.  Corp.  20  M.  Y.  870,  Uereniug  30 
Barb.  805. 

Btneteal, 

A  llcenaed  ferryman  haa  no  right  of  aictlaii 
agalnat  the  county  tor  the  refuaal  of  the  com- 
mlaalonera'  court  to  renew  bla  llcenae.  Bur- 
rows V.  Oonialea  County,  5  Tei.  CI*.  App.  232, 
23  8.  W.  S20. 

The  burden  Is  on  one  applying  for  a  renewal 
ot  a  terry  llceaae  afflrmatlTely  to  ahow  that  be 
baa  kept  tbe  same  In  accordance  witb  law.  to 
entitle  him  to  a  preference  In  mpect  thereto 
under  a  atatate  giving  him  auch  preferential 
right  If  be  baa  kept  the  aame  In  accordance 
wllb   law.     Finch   t.  Tehama  County,  20  Cal. 

The  proTlalon  of  the  Arkansls  statute  In  re- 
lation lo  ferries,  that  when  n  terry  llceaae  has 
beta  granted  by  the  county  court,  and  the 
ferry  once  eatahllahed.  It  shall  be  the  duty  ot 
Ibe  county  court  to  levy  a  tai  on  Ibe  prlTllege 
Konually  Ibereafter,  whether  appllcatloa  for  a 
renewal  of  tbe  llcenae  be  made  or  not;  and 
that  tt  aball  be  tbe  duty  of  tbe  clerk  to  Issue. 
annually,  a  license,  and  deliver  It  to  (he  aher- 
tir,   tor  Ibe  person   to  wbum   the  privilege  was 

bound  to  pay'  tor  It,— relates  more  egpcclally  to 
the  mode  Dt  taxing  tbe  prlvtleKC.  and  doea  not 
deny  to  tbe  county  court  the  power  to  dlKon- 
tlnue  the  (rancblae  when  the  public  Intereat  de- 
mands It :  and  Bucb  court  has  Ibe  power  to  dla 
continue  the  francblse  by  refusing  the  annual 
license  tor  Its  turtbei  exercise.  Iiell  *.  Clegg, 
'ia  Ark.  26. 

The  owner  of  a  terry  franchise,  wbo,  on  sp- 
pllcntlen  for  a  renewal  of  his  license,  makes 
proof  ot  bavlng  kept  and  run  the  aame  accord 
Ing  to  law,  whlcb.  under  the  statute,  entitles 
blm  10  a  renewal,  I*  entitled  to  a  writ  ot  man 
damua.  wblcb  is  tbe  proper  remedy  to  compe 
Ibe  issuance  thereut,  wh->re  tbe  renewal  Is  re 
fused  on  the  ground  that  his  francblse  has  beer 

Ject.     Tbouss  V.  Armmrnag.  T  Cal.  260. 

Where,  upon  the  division  ot  a  town,  the  nev 
town  Is  granted,  durihg  the  pleasure  of  tbi 
legislature,  tba  prlTll^e  of  uslug  one  halt  the 
fin  L.R.  A. 


terrr  formerly  operated  by  tha  old  town,  and 
aucb  terry  Is,  later,  dlscontlnned  by  leglslatiT* 
niaetmenti  Ita  anbsequent  revival  gives  tbe  new 
:own  no  greater  rights  than  It  poaaaaaed  be- 
Fora,  and  it  holds  Iti  franchise  sabject  to  the 
pleaaure  of  tbe  legislature.  Bast  Hartford  T. 
Hartford  Bridge  Co.  IT  Conn.  79. 

la  granting  a  franchise  for  a  ferry,  the 
county  commlaalonen  have  no  right  to  grant 
aucb  franchise  to  the  person  who  would  pay 
the  largest  amount  of  money  therefor  hi  addi- 
tion to  the  tax  which  they  might  legally  Im- 
pose, where  aucb  condltton  is  not  Imposed  by 
the  ferry  laws,  and  no  such  power  Is  conferred 
thereby  upon  such  commlssloDers :  and  money 
paid  by  an  applicant  tor  a  renewal  ot  his 

nchlse,  although  called  a  donation  to  tba 
county,  mar  be  recovered  back,  together  with 
Intereat  thereon  from  the  date  of  psymsnt.  L* 
Salle  County  t.  Blmmons,  10  III.  B13. 

Oonitltuttonal   proDlifont. 

Tbe  granting  ot  «  terry  francblse  la  not  aa 
interterence  with  tbe  free  navigation  ot  a  river 
witbin  tbe  Wisconsin  Constitution  providing 
that  tbe  Mississippi  river  and  navigable  waters 
leading  into  It  ahali  be  a  common  highway,  and 
forever  free,  wKhont  any  tax,  dut/,  or  Unpe«t. 
Cbapin  T-  Cruaen,  81  Wia.  200. 

III.  Lanilnot.    . 

a.  Vo  r^At  to  lua. 

Tb«  owner  of  a  terry  franchlss.  who  does  not 
own  the  banks  of  the  river,  has  no  right  to 
land  there  ontJl  he  haa  acquired  the  rl|^t  from 
tbe  riparian  owner. 

The  owner  of  a  ferryboat  baa  no  right  to 
land  on  another's  ground  without  permission, 
or  before  compensation  made.  It  be  has  been 
granted  [lowers  of  emluejit  domain  by  tbe  com- 
monwealth. Boot  T.  Com.  eS  Pa.  170.  42  Am. 
Bep.  614. 

I'oaaengers  ot  a  private  terry  cannot  be 
landed  upon  the  terminus  of  a  highway  on  tbe 
river  wlthoot  the  conaeut  of  the  owner  of  the 
soil.     Cbesa  v.  Mauown,  8  Watts,  21Q. 

The  grant  to   a  third  person   of  a    right  to 

grantee  to  the  landing,  wblcb  Is  tlie  property 
fit  the  riparian  owner;  but,  if  be  attempts  to 
use  It,  he  will  be  a  treapngser,  and  the  riparian 
owner  may  recover  from  him  for  the  use  ot  the 
landing,  Including  the  ei-ectlona  whlcb  be  has 
placed  thereon,  Avarett  v.  Brady,  20  Ga.  623. 
And  under  the  Iowa  statute.  It  tbe  right  Is 
conferred    upon    another   than    the   owner,    he 

demn  tbe  rigbt  and  compensate  tbe  owner. 
prosser  v.  Wapello  County.  IS  lows,  31T. 

A  ferry  franchise  Is  not  of  such  parnmoiint 
Importance  to  the  pnbllc  as  lo  override  the 
right  acquired  by  an  Individual  by  the  con- 
structlOQ  of  a  pier,  and  the  laticr's  property 
cannot  be  taken  or  Interfered  with  except  upon 
payment  of  compensation.  Uurray  v.  Sharp, 
1  BOBW.  S3U. 

A  prescriptive  right  to  use  tbe  lands  of  an- 
other for  a  ferry  lending  la  not  established  by 
a  series  ot  trcapaeses  committed  without  hi* 
consent  or  knowledge.  Cooper  v.  Smith,  9  Serg. 
A  R.  SG,   11  Am.  Dec-  O^S. 

If  a  river  la  dealgaaied  as  the  boundary  of 
land,  no  land  will  be  considered  as  reserved  to 
Ibe  grantor  upon  whlcb  he  can  grant  Ibe  right 
to  anolher  person  to  land  a  ferry..  Churchill 
V.  (irundy.  S  Usna,  100. 

The  right  to  the  bed  of  a  navigable  river  la 
preaumed  lo  belong  to  the  commonweal  th,  bat 
tba  right  to  tba  adl^nlng  landa  vesta  In  the 
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West  ViBaiifu  Sopiibmb  Coctrt  or  Appiau. 


Jar. 


■J :  bnt  It  !■  ButQclent  wbere  thr  carainlnl on- 
er*, In  the  eierclH  of  a  iraund  admin IstrntlTs 
discretion.  Have  flini  the  minimum  RnnnBl 
rculal  Bt  ID  amount  which  !■  in  eiceaa  ol  the 
percent  nfre  upon  the  oat  I  mated  gron  receipts 
for    ferriage    whlcb    hare    accrued    to    rallwsj 

Robinson    T.    (Jilroy,    10    Misc.    S03,    SO    N.    Y. 

Tbe  Hlnking-fand  commlsaioners  irlll  sot  be 
enjoined,  upon  the  sale  of  a  terrj  franchise  and 
lease  ol  the  wtiart,  from  requiring  tbe  pur- 
0  Indemnify  the  present  leasee  for  per- 


to  operate  and  malntala  a  public  f«rt7.  Tog- 
well  T.  Eagle  Pass  Fen?  Co.  74  Tex.  480,  B  8. 
W.  130.  13  S.  W.  «S4. 

A  special  act  of  the  legislature  ontborlalng 
the  coQUtr  court  to  gmnt  to  a  certain  person  a 
francbise  for  a  teny  acroaa  tbe  Otiio  rlrer  from 
a  point  on  his  land  about  ^  mile  from  another 
ferry,  does  not  dispense  -vith  the  requisition  at 
the  general  law  requiring  an  applicant  for  such 
fiancblBe  to  be  the  owner  of  the  land  at  tbe 
point  from  wblcb  aucta  terrj  la  proposed  to  be 
!Stab1lsbed :  and  a  falinra  on  his  part  to  prove 
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with  the  citr  that  It  should 
peneated  therefor  on  the  termination  of  tbe 
leoae,  although  auch  ngreement  is  ultra  vtret, 
■Inue,  under,  tbe  clrcumsUnceB,  atieh  a  pies 
would  not  be  rerplTed.  Wllklna  T.  New  Yort, 
e  Misc.  010,  30  N.  T.  »iipp.  424. 

A  company  which  hsg  procured  from  tbe  city 
ft  lease  of  a  terry  franchise  In  consideration  of 
the  payment  of  o  per  cent  of  tbe  groBa  receipts 
which  are  derived  from  a  10-ceat  tare  may 
aubaequently  construct  a  railroad  stopping  at 
■ome  of  the  points  tberelofore  covered  by  the 
ferry,  which  thereafter  stops  at  but  one  point, 
and  reduce  tbe  ferry  fare  to  5  cents,  where 
there  Is  aothlng  in  the  lease  tu  the  coDtrary. 
8taten  Island  Kapld  Transit  Co.  T.  New  York, 
2  N.  Y.  8upp.  GSO. 

Id  a  Texas  case  IE  wss  held  that  a  city  which 
baa  authority,  under  its  charter,  to  establish 
terries,  and  to  Bi  the  rates,  fees,  and  rents  ol 

Ing  from'  the  ferries'  constltate  a  part  of  the 
general  city  fund,  to  employ  counsel  to  defend 
Its  posaesalon  and  secure  He  right  to  ferry 
prlTlleges  :  and  it  has  power  to  contract  thnl 
the  counsel  shsli  receive  as  his  compensntion 
a  certain  portion  of  the  annua!  rent  of.  the 
ferry.     Woterbury  T.  r*redo.  GO  Tei.  610. 

But  BUheequently  the  court  held  that  where 
■  city  owning  a  fertr  franchlu  contracts  with 
an  attorney  to  give  him  an  compensation  for 
servicea,  lor  a  period  of  twenty  years,  one 
third  of  the  rents  of  the  ferry  privileges  snd 
(he  receipts  Of  the  ferry  when  not  rented  ;  and 
where  the  contract  by  Ita  terma  is  mads  Ir- 
revoeable,  and  it  mutually  binds  tbe  contract- 
ing partlea  to  do  no  act  and  to  enter  Into  no 
contract  which  will  Interfere  with  ita  terms,— 
mcb  contract  Is  void  as  againat  public  policy, 
(or  the  city  thereby  places  it  lieyond  its  power 
to  establish  a  tree  ferry,  or  to  charge  such 
tolla,  only,  aa  will  defray  the  expenses  of  op- 
erating the  ferry.  The  ownership  by  a  city  of 
■ucb  •  francbise  involves  a  pulille  trust,  and  It 
must  lie  administered  by  tbe  city  tor  the  liene- 
flt  of  the  public.  Waterhnry  v.  Laredo,  OS  Tei. 
565,  B  8.  W.  81. 

Contfriietloii  of  ohartert. 

A  charter  from  the  Crown,  granting  "all  our 
ferriages  and  passages"  over  certain  rivers, 
conveys  only  terries  pilsting  at  the  date  of  tbe 
grant,  and  does  not  confer  on  the  grantees  the 
right  to  create  new  ferries  over  those  rivers. 
Londonderry  Bridge  Comrs.  v.  M'Keever,  Ir.  I,. 
E,  27  Eg.  484. 

A  grant  of  a  (ranchlte  to  maintain  a  ferry 
"ttetween  the  town  of  A  to  B."  refers  to  a  ter. 
ry  from  shore  to  shora,  iKitb  ways.  Jellett  v. 
Anderson.  7  Ont.  App.  Bep.  S41,  AiSrming  27 
Grant  Ch.  (D.  C.)  411. 

A  eorporatloD  Incorporated  nnder  tbe  gen- 
era] lawa  of  Texas,  with  power  to  operate  a 
ferry,  does  not  acquire  thereby  a  rigbt  to  a 
ferry  privilege.  The  franchise  granted  In  such 
a  caaa  la  the  power  as  a  corporation,  by  ac- 
quiring another  tnncblse, — a  ferij  privilege.-^ 
eSL-R.  A. 


auch  franchise.     Henry  v.  Underwood, 
1  Dana,  245. 

Tbe  owner  of  a  ferry  across  the  Mississippi 
rivei-  csnuot  enjoin  the  establlphmeni  of  another 
terry  at  that  point  and  ihe  condemnation  of  his 
land  as  a  landing  therrfor  upon  the  ground 
(hat  tbe  act  of  leglalnlure  nnder  which  the 
right  to  establish  such  ferry  was  acquired  la 
unconatitutional  and  void  as  an  Impairment  of 
the  obllgut'.ODS  of  the  contract  eiiatlng  between 
the  state  and  such  owner  by  virtue  ot  an  act 
granting  him  the  exclusive  terry  privileges  at 
that  point,  under  which  be  established  and  ha« 
since  operated  hla  ferry  In  strict  compliance 
with  the  terma  ot  such  net,  where  that  act  pro- 
vided that  the  ferry  shonld  be  established  from 
lands  St  that  pisce  belonging  to  auch  grantee, 
and  should  t>e  In  operation  within  eighteeo 
niontha  thereafter,  and  It  does  not  appear  with 
certainty  Itiat  he  owned  any  land  on  tbe  Mia- 
BiSBlppl  river  at  that  place  at  the  date  such 
act    was    passed,    or    within    eighteen    months 

ernte,  or  that  be  owned  any  land  upon  which 
the  same  could  be  removed  at  the  date  of  a 
subsequent  act  authorising  such  removal.  Milts 
v.  Brown,  3  111.  G4B. 

A  ferry  license  to  operate  ferrlea  on  Sunday, 
iasued  under  an  act  of  I'arliament.  is  not  in  the 
nature  of  an  ancient  ferry,  ao  as  to  entitle  (ha 
licensee  to  maintain  an  action  for  Infringe- 
ment, where  none  of  the  ordinary  obligations 
and  burdens  Of  a  ferryman  are  Imposed  on  the 
licensee,  allhough  the  license  is  called  In  tbe 
act  of  Parliament  a  terry  llrense.  Letlon  v. 
Ooodden.  14  L.  T.  N.  B.  2SB,  L.  R.  2  Eq.  123. 
SS  U  1.  Ch.  N.  B.  427.  14  Week.  Rep.  I»4. 

Where  a  statute  granting  a  terry  franchise 
authorised  the  grantee  to  purihoae  an  ancient  . 
[erry  operated  within  the  limits  of  the  grsnt, 
Ihe  grantee,  on  purchasing  the  same,  cannot 
continue  to  operate  It  ufler  the  completion  ot 
the  new  terry,  bat  mast  discontinue  and  aban- 
don it.  North  A  South  Shields  Ferry  Co.  v. 
Barker,  2  Kxch.  136. 

Under  the  general  incorporation  law  of  Ar- 
kansas, the  chsrter  to  a  (umpike  company  can- 
not legally  authorise  the  maintenance  ot  a  ferry 
separate  from  tbe  turnpihe  and  as  an  Independ- 
ent privilege,  since  the  terry  franchise  as  an  in- 
dependent privilege  can  be  granted  only  by  Ihe 
counry  court.  Darnell  v.  State,  48  Aik.  B21. 
3  S.  W.  30iS. 

A  grant  ot  a  ferry  francbise  by  special  set 
limiting  and  determining  the  powers,  rigbta. 
and  duties.  Independent  of  the  general  statute 
relating  to  ferries,  Is  a  license,  snd  consequent- 
ly dispenses  with  the  general  statutory  re- 
qalrements  tor  obtaining  a  license.  Roy  v. 
Henderson.  132  Ala.  17B,  31  So.  457. 

A  rsilroad  compsny  nntborlsed  to  construct 
Its  road  along  a  specified  route  over  snd  across 
a  designated  terry  la  not  entitled,  under  aui'b 
charter,  to  maintain  a  ferry  at  that  point.  Tbe 
Uarerlck,   1   Sprogue.  23,   Fed.  Css.  No.  0.310. 

Authority  to  the  owner  of  a  terry  to  remov" 
It  to  landa  that  may  belong  to  bim  will  be  lim- 
ited to  auch  ■•  belong  to  him  at  the  time  of 


1908. 

tbs  p*M>Ct  Of  n«  Mt    Hllla  T.  St  amir  ConB- 
tj,  8  How.  081,  12  L.  nl.  1200. 

A  statuta  preTldlnz  "that  ■  tarrjr  fonnerlj 
hnovD  bj  the  nania  o(  Comptr'a  ttrrj  b«  n- 
elUbllBbn]  )□  thg  Dams''  ol  aoolber  doc*  not 
ImpoH  on  tbe  gnotee  ttaa  aams  coodltloni 
tbat  were  Darned  In  the  atatDta  eatablUhlng 
Complja  («rry.  Stark  ».  M'Qowan,  1  Nott  A 
U'C.  38  T,  9  Am.  Dec.  T12. 

A  ita-tnte  proTldlns  that  the  Itcrj  formerl; 
1  by  the  Dame  of  Oomptr'e  lerir  be  ro- 
iBhed  Id  tbe  drtds  ot  Henry  M'Ooweo,  his 
belrH  and  BHlgD^  for  a  specllled  term,  la  anf- 
ddent  to  TSat  the  ferr;  Id  tbe  person  so 
named.     IbU. 

A  charter  antborlilDg  a  railroad  compuij  to 
eatabllsh  a  ferry  from  u  termlnalloa  of  ICa  rail. 
road  across  a  harbor  Sb  a  part  of  Its  railroad 
roule.'to  coDDect  (be  same  with  Its  railroad  on 
tha  other  Bide  ot  the  hartjor,  KnuitB  a  limited 
feriT  only,  and  ttie  company  cannot  dm  It  for 
purposes  other  tbati  the  tranaportatloD  of  pas- 
sengers and  freight  of  the  railroad.  Fitch  r. 
New  Havea,  N.  L.  &  8.  R.  Co.  30  Conn.  38. 

raltroad  company  of  the  right 
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with  Its  depot  on  the  other  aide,  t hough  gli 
by  ImpllcalloD.  the  right  to  operate  a  ferry, 
does  Dot  couatltute  such  ferry  a  part  ot  the 
railroad,  ao  as  to  permit  Ihe  railroad  to  carry 
persona  serosa  the  rWer  only  as  pasaenger*  car- 
ried  ander  the  railroad  franchiae.  Alkln  T. 
Western  R.  Corp,  20  N,  Y.  870,  liereralng  30 
Barb.  SOS, 

BeneiBol, 

la  no  Tight  of  aetloo 
e  relnaal  of  the  com- 
mlsslnDcrr  court  to  renew  his  license.  Bur- 
rows V.  Qoaialea  County,  5  Tex.  ClT.  App.  232, 
23  8.  W.  S23. 

The  burden  la  on  one  applying  for  s  renewal 
ot  a  ferry  llceDse  afflrmatlvely  to  ahow  that  be 
haa  kept  Ihe  same  In  accordance  with  law. 
entitle  him  to  a  preference  la  respect  thereto 
under  a  statute  glilnK  him  such  preferenilsl 
right  If  he  has  kept  the  same  In  accordance 
with  law.  Finch  t.  Tehama  CooDty,  20  Cal, 
453. 

The  provision  of  Ihe  Arkansas  Btatate  la  re- 
lation to  terries,  that  when  n  ferry  lIceDse  hai 
been    granted    by    the    county    court,    and    the 
(errj  once  established.  It  shall  be  the  duty  of 
Ihe  coDDty  court  to  levy  s  tai  on  (he  prlvllt 
annually   thereafter,   whether  application  for 
renewal    of   tbe    llceoae   be    made   or  not :    a 
that  11  shall  be  tbe  duly  o(  tlie  clerk  to  las' 
annually,  o  license,  and  deliver  It  to  the  ah 
Iff,   for  the  person  to  whum   Ihe   privilege  w 
granied,  who,  on  preicntaclon  of  the  license, 
boand  to  pay  for  It,— relates  more  especially 
the  mode  of  taxing  the  privilege,  and  does  i 
deny  to  the  nmuly  conrC  Ihe  power  to  disci 
tiDue  the  franchise  wheD  the  public  iDteresl  de- 
mands It:  and  such  court  has  the  po< 
conllnue  the  franchise  by  refusing  I 
license  for  lla  further  eierclse.     liell  t.  Clegg. 
^5  Ark.  2fl. 

The  owner  of  a  ferry  franchlBS.  who,  on  ap 
plkutlsn  for  n  renewal  of  bis  license,  mahei 
proof  of  having  kepi  and  run  the  same  accord 
Ing  to  law,  which,  under  tbe  alaiute,  enllllei 
blm  to  a  renewal,  la  eaUtled  to  a  writ  of  man 
damus.  whlcb  Is  (he  proper  remedy  to  compel 
Ihe  IsBuani^e  thereof,  where  Ihe  renewal  is  re- 
fused on  (he  ground  tbat  blB  franchise  hns  bee 
lecutlon,    to  whlcb    It   la  not  su 


fenr  formerly  operated  by  tbs  old  town,  sad 
snch  ferry  Is,  IsCer.  dlaeanllnDed  by  leglalatlTS 
enactment.  Its  snbseqnent  revival  gives  the  new 
no  greater  rights  tbsn  It  possssssd  bs- 
.  and  It  holds  Its  frsDchlse  subject  to  tbs 
pleasure  of  the  leglslaJore.  Eaat  Hartford  t. 
Hartford  Bridgs  Co.  IT  Conn.  70. 

grsntlng  a  franchise  for  a  terry,  tb« 
ty  commissioners  have  no  right  to  grant 
aach  franchise  to  the  person  who  would  pay 
argeat  amount  of  money  therefor  In  add)- 
to  the  tax  which  they  might  legally  Im- 
pose, where  such  condition  is  not  Imposed  by 
the  feny  laws,  and  no  such  power  Is  conferred 
thereby  upon  such  commissioners:  and  money 
so  psld  by  on  spplleant  tor  a  renewal  of  his 
franchise,  although  called  a  donation  to  the 
county,  may  be  recovsred  back,  together  with 
Interest  thereon  from  the  date  of  payment.  14 
balls  County  V.  Simmons  10  III.  618. 

OonJtitiillono)    praaMafM. 

Tbe  granting  of  a  ferry  franchise  la  not  sn 

Interference  with  (be  free  navigation  ot  a  river 
within  tbe  Wlaconsln  Constitution  providing 
that  the  Mlaalaalppl  river  and  navigable  waters 
leading  Into  It  shall  be  a  common  highway,  and 
forever  tree,  without  any  tax,  duty,  or  liDpsst. 
Chapln  V.  Cntsen,  31  Wis,  200, 

III.  Lanatngt.    . 

a.  So  Heht  to  lit*. 

Tbe  oinier  of  a  ferry  franchlss.  who  does  not 
own  tbe  banks  of  the  rivsr,  has  no  right  to 
land  ttwrs  until  he  has  aeqnlred  tbe  right  tioia 
the  riparian  owner. 

The  owner  o(  a  ferryboat  haa  no  right  to 
land  on  another's  ground  without  permission, 
or  before  compensation  made,  II  be  haa  t>een 
granted  pon-era  of  eminent  domain  by  the  com- 
monwealth. Boot  T.  Com.  OS  !■■.  ITO,  12  Am. 
Bep.  814, 

I'ussengera  of  a  private  ferry  cannot  be 
landed  upon  the  termlnue  of  a  highway  on  the 
river  without  the  consent  of  the  owner  of  the 
Boll.     Cheas  v.  Msnown,  3  Watts,  21S. 

Tbe  grant  to  a  third  person  ot  s  right  to 
ferry  acroBS  a  river  will  convey  no  title  to  the 
grantee  to  the  landing,  whlcb  Is  the  property 
of  the  riparian  owner;   bnt,  if  he  attempts  to 
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i,  upon  the  division  of  a  town,  tbe  new 
Inwn  In  granted,  during  the  pleasure  ot  the 
legislature,  tbe  privilege  of  using  ooe  bait  tbs 
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from  him  for  the  ase  of  tbe 
landing.  Including  tbe  erecllona  wblrb  ha  his 
placed  thereon.     Averett  v,  BrBdy,  20  Ga.  523. 

And  under  the  Iowa  statute.  If  the  right  la 
conferred  upon  another  than  the  owner,  he 
must  obialn  the  coneent  of  tbe  owner,  or  con- 
demn (he  right  and  compensate  tbe  owner. 
I'roaser  v.  Wapello  Connty,  18  lowB,  327. 

A  terry  fraucblae  la  not  ot  such  parnraonnt 
Imporlnnee  to  tbe  public  as  lo  override  tbe 
right  acquired  by  an  Individual  by  the  con- 
Btructlon  of  a  pier,  and  the  la  Iter's  property 
cannot  be  taken  or  Interfered  with  except  upon 
[•ayment  of  mmpensatlon.  Murray  v.  Bharp, 
1  Boaw.  530. 

A  prescriptive  right  to  use  Ibe  lands  of  an- 
other for  a  (erry  landing  la  not  establlBbed  by 
a  aerlea  of  trcBpasaes  committed  without  his 
consent  or  knowledge.  Cooper  v.  Smith,  0  Berg. 
A  R.  20,  11  Am.  Dec.  GJS. 

If  a  river  Is  designated  aa  the  boundary  ot 
land,  no  land  will  be  considered  as  reserved  to 
the  grnntor  upon  which  be  can  grant  the  right 
to  anolher  peraon  lo  land  a  ferry,.  Churchill 
V.  Orundy,  5  Dana,  100. 

Tbe  rigbt  to  (be  bed  of  ■  navigable  river  Is 
presumed  to  belong  to  the  commonwealth,  but 
tbe  right  to  tbe  adjoining  lands  vests  In  the 
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owaer  of  the  soil,  and  canaot  tw  token  for  a 
ferry  lindlnK  by  renson  of  ths  grant  of  tha 
ferry  francblte.  Cooper  t.  SmLtb,  9  Bert.  *  B. 
2«,  11  Am.  Dec.  SG8. 

On  tbe  qneatlan  wbetber  or  not  the  leme  rule 
eppllea  witb  cefereoce  to  landlnK  wbere  ■  Jilgli- 
w«y  tennlii»,t«  Bt  the  w«ter'i  edge,  the  courte 
ere  not:  fulty  In  ercord.  Od  one  aide,  It  l>  beld 
that  lend  cannot  be  taken  for  a  road  and  then 
need  lor  a  ferry,  flpklm  t.  Wynus,  IS  N.  C. 
(a  DeT.  L.)  402. 

The  o«ner  at  a  terry  traocblee  cannot  eetab- 
liab  tl  landing  In  a  public  highway  wlthont 
tbe  conaent  of  the  owner.  Douglaaa'a  Appeal, 
118  Pa.  05.  12  AU.  fiS4. 

A  terry  licensed  to  a  atraoger  will  not  an- 
tborlie  him,  against  tbe  consent  of  the  owner 
or  the  tee  In  land  over  whkh  the  pnbllc  have 
a  highway  eaaement,  or  without  compeaaatlng 
him  therefor,  to  use  the  termini  of  sucb  high- 
way, at  high-water  mack,  for  the  pnrpose  of 
fastening  boats,  and  ot  receiving  and  discharg- 
ing trelgbt  and  paasengera.  Fronser  v.  Wapello 
County,  IS  Iowa,  B2T ;  Proeaer  t.  Davla.  18 
Iowa,  867. 

A  leglBlatlve  gnnt  of  as  eieloalTe  terry 
privilege  acroaa  a  river  between  the  termini  of 
two  atreeta  confer*  do  special  right  to  tbe 
atreets  occupied  aa  a  landing,  na  tbe  grantee 
obtalna  only  the  right  to  navigate  tbe  river 
there  with  a  public  ferry  without  competition. 
PIttsbnrgb  »  L.  E.  R.  Co.  v.  Jonea,  111  Pa. 
204,  Bfl  Am.  Rep.  260.  2  Atl.  410. 

Tbe  owner  of  the  aoll  aver  which  a  highway 
la  laid  may  maintain  ejectment  agalnit  a  terry 
owner  foe  uatng  It  as  a  landing  place  without 
bla  consent.  Cooper  t-  Smitb,  S  8erg.  It  R.  20, 
11  Am.   Dec.  SS8. 

It  la  aumclent  lor  the  owner  ot  land,  In  an 
action  tur  meane  proflta,  to  abow  title  to  the 
premises  on  which  there  Is  a  ferry  landing; 
end  he  need  not  show  authority  tor  a  terry,  sa 
against  s  trespasser  who  showa  no  title  to  the 
lauding.      Averelt  r.  Brady.  20  Gs.  623. 

A  riparian  owner  on  one  bank  Is  under  nn 
equitable  obligation  to  continue  a  license  for  a 
ferry  landing  originally  founded  on  mutual  ed- 
vantnge.     Chambers  v,  Fofry,  1  Yestes,  IflT. 

A  court  of  equity  will  enjolu  the  establish- 
ment of  a  ferry  landing  on  land,  where  the 
aame  waa  originally  aold  to  the  grantor  of  the 
present  owner  by  one  owning  other  land  on 
both  sides  ot  a  river  scrou  which  he  was  op- 
erating a  ferry,  and,  tor  the  purpose  ot  pro- 
tecting tbe  aame  from  opposition,  be  provided 
In  (be  deed  ot  conveyance  of  ench  land  that 
neither  the  pnrchsaer  nor  hia  helra  or  assigns 
abould  establish  or  aulhorlzo  lUe  eitahllshment 
ot  a  common  ferryboat  landing  on  tbe  land 
conveyed  without  the  permission  ot  such 
grantor.     Frye  v.  Partridge,  82  111.  297. 

In  estimating  the  rent  of  B  landing  uaed  hy 
a  trespasser  In  connection  nllh  a  ferry  run  hy 
him,  the  Jury  may  take  Into  account  tbe  pro- 
ceeds ot  the  ferry  after  deducting  tbe  ei- 
penses  ot  Sttlng  np  and  carrying  on  the  same, 
and  making  due  allowance  tor  alt  risks  and  ex- 
pense.    Averett  v.   lirady,   20   Ua.  623. 

On  the  other  aide.  It  Is  held  thst  the  grant 
of  a  ferry  right  carries  with  It  whstever  right 
the  public  tbeu  has.  or  may  thereafter  acquire. 
to  use  the  landing  place  as  a  highway ;  and.  If 
the  grantee  claims  anything  more,  be  must 
show  title  thereto  by  private  contract.  Bomer- 
vllle  V.  WImblsb,  7  Gratt.  205. 

Therefore,  no  additional  servitude  la  placed 
upon  land  used  aa  a  highway  by  the  neceasary 
uae  tbereo'l  aa  a  terry  terminus,  Patrick  v. 
Buffoer,  2  Rob-  (Va.)  200,  40  Am.  Dec.  740. 

The  changing  ot  the  grade  ot  a  street  by 
terry  ownera  to  rendsr  It  sultabls  tor  landing 
69  L.  R.  A. 


pnrpoaei,  without  authority  tor  the  establlsb- 
ment  of  ■  landing  at  the  toot  ot  aneh  street, 
will  be  enjoined  at  tbe  aolt  ot  tbe  ownera  of 
adjoining  premises^  whose  wharves,  constracted 
at  tbe  foot  thereof  by  authority  ot  the  mu- 
nicipality, or  aeceaa  thereto,  will  t>e  Injured  and 
destroyed  thereby.     Price  r.  Knott,  S  Or.  438. 

One  through  whose  land  a  highway  runs,  In- 
tersected by  a  stream.  Is  not  entitled  to  com- 
pensation for  the  use  of  the  turnk  within  the 
limits  ot  the  highway  aa  a  taodlng  for  a  public 
ferry,  as,  when  B  pnbllc  highway  crosses  a 
stream  ot  water  It  Is  not  Interrupted,  tnit  the 
water  and  the  aoll  beneath  It  within  Its  lim- 
its are  a  continuous  part  ot  tbe  road,  compen- 
sation tor  tbe  taking  ot  bis  land  for  which  In- 
cludea  compensation  tor  all  Incidents  connected 
therewith.     MUls  v.   Learn,   2  Or.  216. 

On  principle,  It  would  aeem  that  the  deci- 
sions denying  the  right  to  land  on  a  public 
highway  magnify  too  much  the  equltlea  ot  the 
riparian  owner,  and  overlook  the  true  character 
of  the  ferry  franchise.  It  would  aeem  that  an 
adjoining  owner  baa  no  right  to  question  tbt 
use  of  a  highway  as  a  terry  landing. 

Where  a  ferry  franchise  bss  been  gimnted  by 
the  county  court  the  grantee  has  the  right  to 
land  on  a  pabllc  street  of  a  town  In  accord- 
ance with  the  express  provlalons  of  tbe  grant 
wlthoot  obtaining  the  consent  ot  the  council  at 
tbe  town,  where  there  la  nothing  In  tbe  town 
charter  prohibiting  snch  a  landing.  Mason  T. 
Harper's  Ferry  Bridge  Co.  20  W.  Va.  223. 

One  licensed  to  maintain  a  terry  while  a 
bridge  la  being  repaired  need  not.  under  a  stat- 
ute requiring  ail  ferries  to  be  located  on  land 
over  which  a  public  road  la  kept  up,  operate 
It  precisely  at  tlie  bridge :  aince.  It  «  pnbllc 
way  Is  Impassable,  the  public  have  s  right  to 
pass  over  adjacent  lands  as  long  aa  the  neces- 
sity therefor  continues.  Mclnnla  T.  Pace.  78 
MIM.  DSO,  20  So.  836. 

The  owner  of  a  terry  franchise  haa  aucb 
right  to  the  use  of  a  highway  at  a  terminus  ot 
hie  terry,  and  of  nblch  bla  ferry  ta  a  link,  that 
he  may  maintain  suit  for  damages  resultliv 
from  Injury  to  such  right.  Patrick  T.  RutTner, 
2  Koh.   (Va.)  200.  40  Am.  Dec.  740. 

'i'be  right  of  a  ferry  Indades  the  right  to 
use  the  soil  for  ferry  ways,  and  one  owning  a 
ferry  right  Is  not  liable  tb  a  municipal  cor- 
poration owning  a  wharf  at  the  ferry  landing 
for  wbsrfsge  for  ferriage  parposea  A  munici- 
pal corporation  can  maintain  Its  whart  only 
so  for  aa  will  not  Intei-fere  with  tbe  ferry 
franchise.  JelTersonvllle  v.  Louisville  &  J. 
Steam  Ferry  Co.  2T  Ind.  100.  80  Am.  Dec.  493. 

Under  tbe  New  York  statutes,  the  proper  an- 
thorltles  of  New  York  city  mny  lease  with  Itn 
terry  franchises  the  wharves  or  plen  required 
tor  the  use  ot  Ihe  ferry  aa  part  of  the  trsnchlse. 
and  may  Include  In  one  leasing  two  franchises, 
sunn  T.  KdBoo.  112  N.  Y.  200,  IB  N.  £.  670. 
42  Hun,  640. 


b.  On  oppottU  shoreL 

One  who  acquires  a  franchise  on  one  side  ot 
the  river  only  la  under  the  necessity  of  acquir- 
ing a  light  to  land  on  the  opposite  shore,  but 
It  Is  generally  (ulBclent  It  be  acquires  the  right 
from  a  private  owner. 

A  lessee  from  a  municipality  ot  the  "privilege 
of  tbe  ferry  front,"  It  he  scqulrei  an  eiclnslve 
privilege  thereunder,  does  so  only  ss  regards 
the  landing  on  the  side  of  the  river  controlled 
by  the  Diunlcipality.  Murpby  v.  Police  Jury, 
9  La.  Ann.  434. 

It  seems  that,  under  tbe  statute  ot  Arkansas, 
allhoogh  eicluslve  ferry  rights  are  In  genetal 
allowed  only  to  those  who  own  lan^  or  hare 
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pOHCwlon  of  It  bj  pre-emiitloD  or  Httlemrnt ' 
■:a  bolh  oppcwlce  banka  of  Ibe  rlrer.  one  wbo 
^wui  land  or  haa  poaiesalon  of  It  by  pre-emp- 
tloD  OD  an«  ilde  of  ■  river  odI;  msT  be  granted 
■  t«rrj  priTllege  from  bli  own  shore,  with  the 
prlTlleBe  of  landlns  hli  boata  and  paasengera 
on  the  Dppatile  shore,  where  he  mny  make  a 
landing  and  road :  bat,  under  the  acatute,  a  IJ- 
canae  to  keep  a  lerrj  vlll  not  be  granted  Id 
an7  caae  nnleaa  the  eoantr  court  la  aallaDed 
that  the  ferrj  will  promole  the  public  conven- 
lenca,  and  nnleaa.  wbere  ibe  propowd  (errj  li 
not  near  a  citj  or  tovn.  a  terrT  bu  not  been 
eatabllabed  withtn  a  mile  aboTe  or  below  (he 
propoaed  lerry.     Cloyea  t.   Keolta,  18  Ark,   ID. 

The  grant  of  B  franchlae  for  a  ferrj,  to  the 
owner  of  land  on  only  one  aide  of  a  river,  do«a 
not  entitle  h[m  to  an  eTcInalve  right  to  mn  a 
feriT  at  that  point  ■«  agalDaC  tbe  owner  of  the 
land  on  tlie  opposite  aide,  where  the  atatute 
provides  for  eicloBlTe  lleense  only  where  one 
peraoD  owna  hath  banka:  and  a  court  of  equity 
will  not  enjoin  the  operallon  of  a  (errr  by  the 
oppoalte  laadowner  and  the  uae  by  him  of  cod- 
plainant'B  landing  place,  on  the  groond  that  he 
baa  not  obtalard  a  Ucenae  therefor.  Levlaay 
V.  Delp,  9  Bait.  410. 

A  ferry  franchise  may  be  granted  the  owner 
of  land  on  one  aide  of  a  atream  upon  condition 
that  he  procure  from  the  owner  of  the  land  on 
the  other  aide  a  rl^ht  of  way  for  auch  lerry, 
nnder  tbe  provlaloni  ot  tbe  Kentucky  atatutea, 
requiring  the  laaulng  of  a  writ  of  («t  qaod 
ilomnun  to  nacertaln  the  damagea  tbe  owner  of 
land  on  the  oppoalle  aide  will  auataln  :  for.  If 
tbe  owner  la  compenAted.  or  walvei  hla  right, 
tbe  law  la  aatlsaed.  and  no  condemnation  pro- 
eeedlnga  an  neceaaary.  Comha  v.  Bogg.  101 
Ky.  ITS,  40  B.   W.  463. 

It  aeetna  tbat,  where  rival  ferrlea  are  In  op- 
erfctlon  at  tbe  aams  place  and  on  oppoalte  aldea 
ol  the  river,  tbe  owner  of  one  baa,  under  the 
atatute  of  Arfcanaaa,  the  right  fo  take  paa- 
•engera  from  the  bank  on  which  the  other  ferry 
la  eatobllBhed.     Bell  *.  Clegg,  25  Ark.  2fl. 

Where,  upon  a  petition  lor  a  franchlae  to 
operate  a  ferry  from  a  town  to  a  town  ah  Ip,  a 
lleenae  la  granted  to  eatabllah  a  ferry  between 
the  town  to  the  designated  townahlp.  It  will  be 
conatmed  aa  granting  a  ferry  both  waya.  when 
conaldered  In  connection  with  the  ferry  act  pro- 
viding that  when  one  of  Ibe  termini  U  In  the 
town  and  tbe  other  In  a  township  the  tlceose 
ahall  be  laaued  to  tbe  town.  Jelle^  v.  Ander- 
aoQ,  27  Orant  Cb.  (tt.  C.)  411. 

Under  tbe  atatutes  of  Kentucky,  the  owner 
of  land  OD  one  aide  of  a  alrenm,  being  tbe 
grantee  of  a  ferry  privilege  acroaa  aucb  atrenm. 
la  entitled  to  uae  a  public  highway  on  tbe  op- 
poalte aide  for  a  landing  place,  without  Instl- 
tntlDg  condemnation  proceedlajfa  for  tbat  priv- 
ilege.    Clark  V.  White,  5  Bush,  353. 

Tbe  consent  ot  the  owner  ot  land  on  one  aide 
of  •  atream  at  and  above  Ita  confluence  with  a 
fork  thereof  and  bordering  on  aucb  fork,  to  Its 
uae  by  tbe  owner  of  the  land  on  the  oppoalte 
aide  ot  such  main  Hream  for  a  ferry  landing, 
although  aufllclent  to  authorlie  the  grant  to 
Buch  owner  tor  a  ferry  from  hla  own  land 
acroaa  such  main  atreajn  below  the  mouth  of  the 
fork  to  the  land  o'l  such  consenting  owner,  la 
not  BuDclent  aa  the  baala  <jt  a  grant  to  him  of 
another  Iranchlae  for  a  terry  from  tbe  land  of 
■uch  COD  aen  ting  owner  a  a  Ita  alte  to  the  oppo. 
alte  side  ot  auch  fork  on  the  land  of  another. 
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la  himself  a  rival  applicant  for  SQCh  franchlae. 
wbere  the  statutea  regulating  tbat  subject  re- 
quire an  applicant  for  a  terry  franchlae  either 
to  be  tbe  owner  of  the  land,  or  to  have  the 
privilege  of  Ita  uae  for  ferry  purpoaea  from 
N  L.  E.  A, 


auch  owner;  and  If  auch  ownership  or  prlv- 
liege  to  uae  aa  the  site  ot  such  ferry  fa  coo. 
lined  to  one  aide  only,  tbe  rlitht  to  land  on  the 
opposite  aide  mnst  be  acquired  by  condemnation 
proceedings.     Ballow  v.  Pettua,  3  Buab.  SOS. 

Tbe  reservation  of  tbe  rights  of  the  Wyan- 
dotte Indiana  la  an  ex  la  ting  ferry,  and  the 
sale  thereof  by  and  under  the  provisions  of  tbe 
treaty  of  1856  between  euch  Indiana  and  the 
United  Statea,  give  no  righta  to  the  purchaser 
thereof  as  agalnat  and  within  the  limits  of  an 
excluelve  ferry  franchise  aubaequently  granted 
by  the  legislature,  wbnre,  at  the  time  of  the 
reaervBtlon  and  aale,  the  only  right  the  In- 
dians had  waa  the  ownership  of  tbe  ferry  and 
Hiturea  and  of  a  landing  on  one  side  of  the 
river,  having  on  tba  other  side  of  the  river  only 
a  right  of  landing  In  common  with  tbe  public 
In  general  at  a  point  within  tbe  Ilmtta  of  the 
BUbaequent  graat ;  alnce  the  latter  right  would 
continue  only  until  the  gnnt  by  the  legislature 
of  an  eidualve  franchise  at  that  point,  and  the 
perfection  of  the  right  by  the  grantee.  Walker 
V.  Armstrong,  3  Kan-  ISa 

&  AcquWtion  of  tiffht. 

Tbe   right  may  be  acquired   by   prescription. 

Continued  use  and  enjoyment  of  land  on  one 
side  of  a  stream  for  a  terr?  landing,  for  more 
than  tblrty  years  without  Interruption  or  bin. 
draoce  from  tbe  owners  thereof,  will  be  auffl. 
dent  to  eatabllsh  a  preanmptlon  ot  a  grant  of 
auch   privilege.      Clark   v.   White,    5   Bush,   353. 

The  grant  of  an  exclusive  privilege  ot  a  ferry 
landing  on  anotber's  land  may  be  preaumed  by 
Ita  use  for  tbe  preacrlptlve  period  In  a  man. 
ner  necessarily  sidualve.  Bird  v.  Smith,  8 
Watte,  434,  3*  Am.  Dee.  488. 

The  fact  that  land  la  used  at  auch  points 
on  the  hanks  of  a  river  aa  convenience  or  the 
condition  of  the  river  might  make  moat  anlt- 
nble  for  ferry  landings,  where  no  Improve' 
menta  of  any  charuter  to  facilitate  tbe  land- 
lag  of  boats  have  ever  been  made,  cannot  be 
regarded  Ba  such  evidence  ot  poBsesalon  ot  tbe 
lands  as  would.  If  held  for  the  requlalte  period, 

the  absence  of  a  paper  title  thereto.  JHssla- 
alppl  Klver  Bridge  Co.  v.  Ijoneigan.  SI  111.  uOS. 

Actual  occupation  of  the  banka  of  a  atream 
for  the  pbrpoae  of  operating  a  ferry  raises  n 
presumption  of  right  to  use  them,  fllelght  v. 
KlngBlon,  11  Hun,  004,  Appeal  dlamlsaed  In  73 
N.  Y.  092. 

And  It  may  be  acquired  by  eminent  domain. 

Kqulty  will  not  restrain  the  taking  of  ri- 
parian landa  for  a  ferry  landing  when  It  can 
be  aaaumed  tbat  full  Indemnity  has  been,  or 
can  be,  obtained.  Barrlngton  v.  Neuse  River 
Ferry  Co.  89  N.  C.  IflS. 

I.and  canoot  be  appropriated  tor  a  ferry 
landing  without  compensation  to  tbe  riparian 
proprietor.  Pipkin  v.  Wynn*  13  N.  C.  {2  Dev. 
L.)  402. 

If  tbe  grant  of  a  ferry  franchlae  Is  to  one 
not  tbe  owner  of  tbe  land,  and  It  becomes  nec- 
esaary,  to  enable  auch  grantee  to  eierdae  the 
franchise  for  the  public  good,  to  uae  or  take 
the  property  of  tbe  riparian  owner;  or  If  a 
new  or  different  aervltude  la  imposed  In  fur- 
therance of  a  public  purpoee. — auch  grantee 
will  be  required  to  make  adequate  compensa- 
tion to  the  owner  for  such  property  so  taken. 
IIudaoD  V.  Cuero  Land  &  Bmlgratlan  Co.  47 
Tex,  ne,  26  Am.  Rep.  289. 

Teatlmony  offered  to  ahow  that  a  terry  la 
not  a  public  uae,  and  also  as  to  Its  proper  lo- 
cation, may  properly  be  eiclnded  In  an  action 
to  condemn  land  for  a  ferry  landing,  when 
tUoae  qnestloiu  wan  conteated  before  the  boari 
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ol  Bnperrlion,  who  grantMl  the  frauchlBe.  and 
there  determined.  Pool  v.  SlmmoQi.  134  CaJ. 
«31.  ee  P&c.  8T2. 

An    Rct   (rtTlag  the  right  ot  eminent  dome 
to  appioprinte  lands  for  right  af  wa;  for  rt 
roBda.  Fsnals,   turnpikpH,   roads,  and  hrldgea 
vrorka  of  pubtiF  uUllty  does  not  rIts  the  right 
to    appropriate     lands     for     a     ferry     lauding. 
Sindford  t.  Mart  In.  31  Iowa,  67. 

Permlttlnft  the  les«*e  of  a  ferry  belonging  to  ■ 
mutilFlpal  corporatlan  to  acqnlre  terminal  facil- 
ities b;  eminent  domain  la  not  prohibited  by  a 
conHlltutloDBl  proTlsloD  against  local  bllla 
Cranllng  eielualve  priTlleges  or  frsncblaea  to 
corpaiotlonB,  Elcce  the  grant  Is  not  to  a  pri- 
vate rorporatloD,  but  (or  the  beneBt  of  the  pob-" 
lie  ferry.  He  TInlon  Ferry  Co.  08  N.  Y.  ISO,  Re- 
Terelng  32  Hun.  SZ. 

AcFeBB  to  the  landing  from  the  land  aide 
may  alao  be  oblaJoed  under  ttw  power  of  eml- 

A  ferry  franchise  la  not  void  because  the 
public  Bt  the  time  It  was  gntDted  did  not  have 
the  right  to  reach  the  landing  placea  of  the 
terry  on  either  aide  of  the  river.  It  seems 
that  necessary  highwaja  can  always  be  eatab- 
llahed ;  and.  It  (he  owner  ot  the  franchlae  re- 
fnaes  to  connect  with  the  public  highway,  but 
operates  the  ferry  from  hla  owd  land,  and  ItD- 
poses  as  addlllooal  burden  upon  the  public 
tor  the  prlTllege  ol  earning  upon  bis  land,  the 
alBte  can,  In  b  proper  proceeding,  have  hla 
(rancblse  set  aside  for  the  breach  ot  an  Im- 
plied condition  of  the  grant.  Patterson  v. 
Wollmann.  S  N.  D.  SOS.  33  L.  B.  A.  G36,  67 
K.  W.  1040. 

A  highway,  strictly  speaking,  connects  with 
a  terry  only  at  the  wotcr'e  edge,  and  an  open 
•pace  between  the  termlnatliHi  of  the  highway 
akd  the  water  cannot  be  presumed  to  go  by 
the  name  ot  Bristol  ferry.  In  the  absence  of 
positive  proof.     State  v.  Peekham,  &  E.  L  1. 

IV.  Exoluilranett   of  iit)M. 

a.  lAceme  map  be  smfHsh'a. 

One  of  the  elements  orlglDBll]'  belonging  to 
a  ferry.  In  the  popular  nnderatandlng.  was  ei- 
cluslyeness.  tt  certainly  la  exclusive  aa  against 
nn  unlicensed  peraon.  and  In  most  cases  t' 
public  Iniereat  requli-ea  that  the  licensee  sh. 
not  be  subjected  to  competition.  The  duty 
fnmlsh  adequate  service,  and  the  limitation  of 
toll,  being  enforceable  by  the  pobllc,  there  Is 
no  reason  for  competition,  and  a  better  chance 
of  faithful  eerrlce  will  be  secured  If  the  li- 
censee Is  secure  from  rivalry.  Therefore,  the 
Idea  of  eiclualveness  la  Intimately  connected 
with  ferrlea.  Bo  long  aa  most  of  the  ferrle* 
were  ancient,  so  that  the  in'ant  did  not  dis- 
tinctly appear,  there  aeems  to  have  been  no 
Inclination  to  establish  rivals.  But  ander  the 
more  rapid  growth,  and  therefore  more  urgent 
need,  of  modem  times,  and  with  the  title  more 
directly  In  evidence,  there  has  been  a  tendency 
to  depart  from  the  ancient  Ideas,  and  to  hold 
that  the  franchise  Is  not  exclusive  unless  It  la 
eiprCBsl;  made  so.  And  thia  ruling  Is  sanc- 
tioned by  true  principle. 

Justice  Baldwin  aays.  the  rule  that  n  terry 
cannot  be  set  up  to  the  detriment  of  on  ancient 
ferry  applies  only  to  ancient  ferries  by  pre- 
scription, and  those  In  a  vllle,  Cbarlca  Blvec 
Bridge  v.  Warren  Bridge,  11  Pet.  4S0.  0  L.  ed. 
M8. 

Bat  th«  Btatutes  and  cenitltutlonal  provl- 
•lona  against  monopolies  and  sjiedal  prlvllegea 
do  not  prevent  making  the  gninta  exclusive. 

The  grant  ot  an  exclusive  right  to  take  toll 
t  ferry  I*  not  a  monopoly,  i 


River  Bridge  T.  Warren  Ilrldge.  T  Pick.  B41. 
This  Is  put  upon  the  ground  that  the  perform 
ance  of  public  service  la  a  condition  to  the  ex- 
action of  the  toll. 

The  Btatnte  of  North  fiahota.  ButhorlilnK 
boards  of  county  comtnlaalunera  of  (he  several 
counties  of  the  state  to  grunt  exclusive  terry 
franchises  for  a  period  ot  years  to  the  highest 
bidder  therefor.  Is  not  repugnant  to  |  20  of 
the  Constitution,  which  declares  that  no  priv- 
ileges or  Immunitlea  shsll  be  gruited  to  any 
citizen  or  class  of  dtlsens  which  shall  not  be 
granted  to  aJI  cltlseos  on  the  same  terms. 
I'atterson  v.  Wollmann.  5  S.  D.  SOB,  33  L.  B. 
A.  0311,  67  N.  W.  1040. 

A  statute  providing  (hat  no  toll  bridge  or 
ferry  mar  be  established  within  I  mile  Imme- 
diately above  or  below  a  regularly  establlabed 
ferry  or  toll  bridge  Is  not  In  conBlct  with  a 
constitutional  provision  prohibiting  the  grant- 
ing of  special  privileges  ur  Immunities;  nor 
with  one  prohibiting  apecisi  laws  granting  any 
special  or  exclusive  right,  privilege,  or  Imau- 
uty:  nor  with  one  prohlblllng  IocbI  or  special 
laws  chartering  or  licensing  ferries,  bridges,  or 
roads.  Furlain  v.  Smith.  114  Cal.  4B4.  4S 
I'ac.  3S1.  In  the  opinion  It  Is  anld :  Nor  are 
the  prlvllegea  It  authorizes  In  any  way  ob- 
noxious to  the  aplrit  ur  Intent  of  the  constitu- 
tional laws,  or  open  to  the  objection  of  au- 
lorislng   monopolies.     The    granting    of    such 
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'ollUcal  Code,  and  In  the  ex- 
clusive enjoyment  of  nhlcb  the  grantee  Is  to  be 
protected  within  reaaonabie  limits,  la  not  an- 
tagonistic to  the  provisions  of  the  Conslitudon 
cited,  or  any  others  that  have  been  called  to 
our  attention,  nor  (o  any  rule  of  public  policy 
ot  which  we  are  aware.  Nor  does  the  enjoy- 
ment, by  the  grantee  of  such  right,  of  the 
limited  Immunity  from  the  encroachment  of 
othera  which  Is  contemplated  under  the  stat- 
ute. In  any  respect  lend  (o  the  privilege  granted 
Ihe  semblance  of  monopoly.  The  theory  upon 
which  such  rights  are  granted  le  (o  promote  the 
public  good  and  c  ' 
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of  the  people :  and  a  reasonable  protection  ot 
those  who  haiard  their  private  means  la  thus 
ministering  to  the  public  need  is  in  the  Interest 
and  direction  ot  good  government  by  encour- 
aging enterprise. 

A  ferry  lease  granted  under  a  statute  which 
nllowB  to  all  who  choose  the  privilege  of  bid- 
ding therefor  Is  not  within  the  prohibition  of 
the  organic  act  of  Dakota  ten'Kory  as  to 
■'granting  especial  privileges."  Nlion  v.  Held. 
tj  8.  D,  607.  32  L.  It.  A.  315,  67  N.  W.  57. 

And  therefore  the  franchise  granted  by  It  to 
a  peraon  or  corporation  to  ruu  a  terry  may  tie, 
and  uaually  Is.  an  exclusive  franchise.  Fat- 
teraon  v.  Wollmann.  3  N.  D.  603,  33  L.  R.  A. 
B30,  67  N.  W.  1040. 

So,  It  has  been  said  that  the  state  cannot 
consistently.  If  at  all,  grant  n  llcenae  for  a 
ferry  (n  the  material  prejudice  ot  an  old  one, 
unless  the  public  accommodation  requires  It. 
Bowman  t.  Wat  ben,  2  UcLean,  3TS,  Fed.  Cas. 
Ko.  1,740. 

A  municipal  corporation  having  the  ssme 
power  to  estahllab  ferries  which'formerly  be- 
longed to  the  King  of  England  may.  In  Its  dis- 
cretion, grant  exclusive  privileges.  Costai  v. 
~ruah,  2S  Wend.  «2S. 

The  Iowa  legislature  Is  authorised  to  con- 
fer upon  a  city  the  right  to  grant  an  exclusive 
se  to  terry  across  the  Ulsslsslppl  river. 
Ington  A  H,  County  Ferry  Co.  V.  Darla, 
48  Iowa,   133,  30  Am.  Hep.  3S0. 

The  right  to  keep  a  public  ferry  rests  npon 
legislative   aothorlty.    The  leglalattuw^   !■   the 
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Kbicnra  of  coiutltntloDa]  Inhibition,  may  srant 
•n  eicluBlTe  priTliege  of  tbl*  kind,  bat  mch 
xmit  must  be  made  exclualTB  In  the  ehaner 
Itself,  wblcb  will  be  moat  atronglr  construed 
agalnil  the  (rantee.  Carroll  T.  Campbell,  108 
Uo.  ESD,  IT  B.  W.  884,  Afflmed  In  110  Mo. 
I>ST.  19  B.  W.  800. 

An  ezclnslTS  farry  francblM  rraated  to  tb« 
ownir  of  land  on  one  aide  ol  a  atream  bf  an 
order  ot  the  eonnty  commlBalonere,  and  after- 
wards nmflrmed  bj  statute,  nmtlnnoualr  ope- 
rated bj  each  owner  for  more  tban  thirty-one 
years  nntll  bla  dealh,  and  by  bli  belri  tbere- 
Bfter  for  more  tban  twenty-tbret  yeara,  la  a 
property  rlEbt  wblcb  they  bare  a  rigbt  to  so- 
joy  and  use,  and  wblrh  B  eonrt  ot  eqnICy  will 
Iirotect  by  enjoining  an  Intarferencs  therewith 
by  the  fstabllBbment  of  a  rival  feny.  and 
which  rlgbt  they  have  not  Tost  by  aeeeptlax 
the  proTlBlona  of  an  act  of  the  leglalatnre  cod- 
terrlng  apon  them  a  franchise  for  twenty  year*. 
and  under  wbtcb  they  held  in  connection  with 
the  original  grant :  nor  are  tbey  thereby  e*' 
topped  from  claiming  under  the  original  grant 
after  the  twenty  yearn  har*  expired.  Gol- 
condn  V.  Field.  108  III.  410. 

The  atatutei  frequently  forbid  tbe  eatabllah- 
ment  of  rivals  within  a  certain  dlatanee. 

A  (erry  license  la  excIoalTe  of  tbe  rlgbt  to 
operate  any  other  ferry  wltbln  the  llmltf  pre- 
scribed, where  tbe  law  provides  that  no  other 
license  aball  be  granted  within  2  milea  on 
eltber  Bide.  Nlion  v.  Beld,  8  B.  D.  SOT,  82 
L.  K.  A.  SIB,  OT  N.  W.  BT. 

L'nder  the  provision  of  tbe  Kentacky  atat- 
utes  that  no  terry  aboil  be  granted  wltbln  a 
city  or  town  unless  those  establlBbed  therein 
cannot  properly  do  all  the  bublaesa,  or  nnless 
public  convenience  greatly  requires  a  new  ferry 
at  a  Bile  not  wltbln  400  yards  of  that  of  any 
other,  one  terry  la  entltlMd  to  tbe  eTclualie 
ferry  privileges  at  a  town  where  neither  ot 
these  conditions  exist.  Combs  T.  Bogg,  101 
Ky,   ITS,  40  8.  W.  453. 

Under  the  statutes  of  Kentucky  resnlatlpg 
tbe  eatabllBbment  of  ferries  acroBB  the  Ohio 
river,  tbe  county  court  la  expressly  prohibited 
from  eilabllBhlng  a  ferry  wltbln  less  than  a 
mile  of  another  ferry  across  such  river  pre- 
viously eatabllebed  by  such  court,  except  It  Is 
Id  u  town,  or  where  It  aball  be  made  oece«- 
■ary  by  tbe  putting  Into  sucb  river  of  some  Im- 
paas'ible  creek,  or  Is  opposite  to  some  ferry 
eataMlshed  In  tbe  state  of  Ohio.  Coaey  v. 
Jones,  2  LltL   (Ky.)   BOl. 

Under  tbe  atutute  ot  Arkansas,  which  pro- 
vides that  a-  teriy  privilege  shall  not  be 
granted  In  case  a  ferry  haa  been  estobllsbed 
wltbln  B  mile  above  or  below  the  proposed 
ferry,  except  In  caae  It  Is  to  be  establlehed  near 
a  city  or  "town,"  the  term  "town"  does  not 
include  s  place  which  has  a  stora  doing  busi- 
ness to  tbe  amount  of  (4,000  iier  year,  a  dwel- 
ling bouse  foe  two  families  codbIsUuk  ot  six 
persons,  and  a  warehouse  fron)  wblcb  produce 
Is  shipped  varying  In  value  from  f£00  to  fl,- 
BIKI  per  year.     Murray  v.  Menetee,  20  Ark.  BOl. 

WbFie  the  county  court  boB  granted  tbe 
privilege   of   keeping  a    public   (erry,    the   prlv- 

Ject  to  the  reatrlctlons  mentioned  In  tbe  atat- 
Dte.  BO  lonig  as  It  Is  cierclBed  under  the  annual 
grant   of   license   provided   (or  by   the   sCatute. 


further  conaldern 
tlon  from  established  ferries,  providing  thsi 
county  courts  should  not  license  a  ferry  with 
In  ^  mile  of  one  already  establlsbed,  such  law 
does  not  create  a  perpetual  mooopoly,  but  Is 
C»  T..  K.  A. 


repaalBble  at  the  will  of  the  leglalature.  Wheel- 
ing Bridge  Co.  T.  Wheeling  A  B.  Bridge  Co.  S4 
W.  Va.   ISH,  11   B.  G.  lOOB. 

Bnt,  In  order  to  be  secure  from  Interference 
by  tbe  legUlatore,  the  eiclnslve  right  must  be 
In  tbe  charter,  for  a  state  law  prohibiting  the 
lieeoBlng  ot  terries  wltbln  a  certain  dlatanee 
ot  existing  ferries  Is  not  a  contract  which  tn- 
not  be  repealed  to  the  Injury  ol  existing  fet- 
rles.  Wheeling  ±  B.  Bridge  Co.  v.  Wheeltnt 
Bridge  Co.  1S8  D.  8.  2BT,  84  U  ed.  HT,  11 
Sup.  Ct.  Kep,  801. 

A  ferry  license  granted  nnder  a  general  stat- 
□te  making  It  unlawful  to  grant  a  license  for  ■ 
retry  wltbln  \i  mile  of  any  other  ferry  la  not 
a  contract  which  will  be  impaired  by  a  snbss- 
qnent  statute  anthorlilng  tbe  establishment 
of  a  ferry  within  less  than  that  dlaCancB  of  a 
former  one.  Williams  v.  WIngo,  ITT  V.  8.  dOl, 
44  L.  ed.  OOS,  20  Sup.  Ct.  Rep.  TBS. 
'  And.  although  the  legislature  has  prohibited 
the  county  court  from  authorlilng  a  competing 
ferry  wltbln  K  mile  of  another,  the  leglslatura 
Iteelf  may  aatborlse  It.  BomerrlUa  v.  Wlm- 
blsb.  T  tiratt.  2<a. 

When  a  legislative  grant,  for  good  conaidera- 
tlon.  of  a  perpetual  ferry  franchise  Is  made  ex- 
clusive and  protected  by  'penalty  witboat  fur- 
ther consideration,  tbe  state  cannot  be  held 
to  be  prevented  by  contract  from  aabaeqneDtlf 
granting  another  franchise,  altbough  tbe  first 
be  Impaired  thereby.  Johnson  v.  Crow,  8T  Pa. 
184. 

A  proposition  made  to  tbe  Interior  court 
and  the  public  by  ferry  owners,  to  construct 
and  mnlntain  a  ferry  at  a  designated  point  and 
traaaport  a  certain  class  of  inbsbltants  fre«  of 
toll.  In  consideration  of  the  removal  there  of 
tbe  county  seat,  and  tbe  removal  of  tbe  countr 
seat  to  sucb  plsce,  do  not  conalltate  a  contract 
between  tbe  Inferior  court  and  Buch  ferry  own- 
ers preventing  tbe  constractlon,  nnder  aulbor- 
Ity  ot  BUCh  court,  of  otlier  ferries  at  such  new 
county  seat     Shorter  t.  Bmlth,  B  Ga.  SIT. 

Rival  grant  at  lama  plaoa. 

There  Is  more  reason  for  holding  that  the 
licensee  should  be  free  from  competition  be- 
tween the  aSme  termini  tban  at  points  a  short 
distance  away.  But  even  In  aoch  caaes  the 
only  safe  wsy  la  to  have  the  eicluslveness  ex- 
pressed In  the  charter  or  license. 

In  tbe  absence  o(  a  grant  of  an  excJasIve 
privilege  to  a  ferry  company  under  ICb  net  ot 
Incorporation,  tbe  city  may  confer  a  similar 
franchise  upon  a  competing  company.  ColIlDS 
V.   Shennnn,  31   MIsa.  GTB. 

In  Shorter  v.  8mllb,  8  Ga.  BIT,  It  Is  anld 
that  tbe  commoa-Iaw  doctrine  that  a  francbtse 
ot  terry,  although  not  declared  to  be  exclusive, 
la,  by  necesBBi?  Implication,  exclusive.  Is  at 
war  with  the  universally  reeogniied  prlnclplea 
of  American  constllullonal  law,  and  totally  1n- 
flppllcablp  to  our  local  situation  and  change  ot 
circumstances. 

Where  a  ferry  Is  established,  after  the  pa» 
EBge  of  a  statute  permitting  the  eBUbllsbment 
of  rival  ferries,  tbe  county  court  has  autbor- 
lly  to  estalillEh  another  ferry  wltbln  a  few 
miles  ot  the  established  ferry,  without  In  any 
manner  Infringing  upon  tbe  (ranchlse  ot  the 
existing  terry,  or  rendering  the  proprietor  ot 
tbe  new  ferry  liable  for  damages  because  of 
tbe  loss  ot  traffic  on  the  established  ferry. 
Hostler  T.   Marlowe,   44   W.   Vs.  TOT,  SO  3.  IS. 


Tbe  owner  of  a  terry  franchise  acrosB  the 
(Jhlo  river  at  a  town  lias  no  exclusive  right 
to  operate  a  ferry  at  that  point.  The  law  au- 
tborlilng  tbelr  astabllahment  across  such  river 
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at   town*  Sim  bo  rcstrletlon   except  tbc  dli- 
eretloD  of  the  eonnty  court  aa  to  tbe  Dnmber 
tliac  m«T  be  eBtsbllshed.     MajsrlUs  t.  Bood, 
J.  1.  U«nb.  S24. 

Th«  Btatuto  at  Eeatncky  legvlaUnK  tbe  c 
tabllBhiueiit  of  ferrlea  doea  not  limit  the  ddi 
bar  of  ferrlea  tha  count;  conrt.  In  Ita  dlacc 
tiOD,  may  eaCabllab  at  one  point  acroaa  t 
rlTen  in  tbe  ■tale  ricept  tbe  Ohio  rlTC 
Brown  T.  OInn,  4  J.  J.  Uarab.  26. 

Under  the  Mlialealppl  statute  empovaring 
boarda  of  eupervlaora  to  pstabllah  tiabUc  fer- 
rlea, and  conferring  a  preference  upon  tbe  own- 
er of  the  eoll,  there  con  be  no  monopoly  created 
b;  tbe  board  In  the  privilege  of  keeplns  ferrlea. 
Tbc  llceuaee  of  inch  prlrllose  enjoya  It  aubject 
to  the  right  of  the  board  to  establish  as  many 
other  ferries  aa  tbe  public  conrenlence  may,  In 
Its  Judgment,  require.  Uontjo;  t.  FlUow,  64 
Uls*.  T05.  2  Bo.  lOS. 

It  la  DO  objection  to  the  eaubllsbment  of 
ferry  required  by  (he  public  convenience  thi 
Ita  operation  will  dlmlnlah  the  revenue  of  ■ 
eilslInK  (erry.  Public  ferries  are  established 
for  tbe  accommodatlou  ot  the  public  rather 
than  lor  tbe  sain  and  adTanCage  ol  Indlilduals. 
IbUl. 

The  duty  Imposed  upon  a  ferry  company  by 
Ita  act  of  iDcorporatlou  to  keep  Its  works  In 
constant  r«paJr  doee  uot  confer  upon  it  an  ex- 
Clualve  privilege,  or  debar  tbe  state  from  grant- 
ing H  similar  franchise  to  olber  peraona.  Col- 
Ilna  T.  Sherman,  SI  Ulsa.  076. 

The  owner  of  a  terry  franchise  cannot  en. 
Join  tbe  grant  of  a  like  franchise  (or  another 
teri7  so  near  his  awn  as  to  enter  Into  direct 
competition  therewith,  on  tbe  ground  that  his 
ferry  la  tbe  older,  and  Is  well  established,  and 
that,  by  reason  ot  tta  location  on  tbe  river,  it 
will  be  of  mors  public  benellt  than  the  one 
proposed  to  be  eatabllahed :  where,  by  I^ala- 
tive  acta,  tbe  county  court  haa  fall  power  and 
authority  to  appoint  and  settle  ferries  wben 
necessary,  and  to  grant  two  or  more  ferry 
keepers  tbe  privilege  ot  using  the  aame  landing 
place,  and  there  la  nothing  to  abow  that  sucb 
county  court  baa  nnrcaaonably  abused  or  ex- 
ercised sucb  dlacrelionary  power.  Blajr  T.  Car- 
mlchael,  2  Yerg.  3Ua. 

A  Spanish  grant  of  the  right  to-malntaln  a 
ferry  "con  eicluilon"  la  uot  a  reounclatlon  on 
the  part  of  tbe  sovereign  power  of  the  right  to 
eatabllab  another  ferry,  bat  only  problblta  the 
traDsportatlon  of  peraana  or  property  by  others 
across  tbe  river  fur  hire  within  a  reasonable 
dlstanea  above  or  below  the  terry  established. 
Davla  T.  Police  Jnry,  1  La.  Ann.  2S8. 

The  proprietor  o(  an  eiUtlng  ferry  la  not 
entitled  to  compensBtion  tar  tbe  eatabllsbment 
Of  another  ferry  by  the  poUoe  Jury  at  the  aame 
point.  The  establishing  of  ferries  Is  an  act 
of  (overelgnty  which  harma  no  one.  QtUespte 
T.  Freeman,  7  La. 


which   I 


I  that 


the  grant  of  a  (erry  (rancblae  Includes  the  ides 
of   eicluslveneaa,    although    not    eipresaiy    aay- 

A  grant  Ot  a  ferry  franchiae  is  exclusive  to 
(be  extent  that  no  other  ferry  can  be  set  np 
so  near  aa  to  cause  injurious  competlllon. 
Chariea  Siver  Bridge  v.  Warren  Bridge,  T  Pick. 
344. 

Wben  a  tranchlse  bas  been  granted  for  a 
terry  between  two  munlclp.tlitlea.  It  Is  exclu- 
sive as  to  ferrying  from  any  point  In  one  mn- 
nlclpallty  to  any  point  In  the  other.  Jellett  v. 
Anderann,  T  Ont.  App.  Bep.  341,  Affirming  ST 
Grant  Cb.  (U.  C.)  411. 

The  public  grant  of  a  terry  or  bridge  franeblse 
should  be  protected  by  being  held  to  be  exciuslTe 
In  tbe  grantee,  onleaa  legally  and  daly  ordered 
69  L.  R.  A. 


otherwise  by  tbe  public  autborltlea ;  and  tioth 
common  law  and  equity.  In  their  prop«' 
spheres,  give  redress,  and  protect  an  unlaw- 
ful invasion  of  such  a  franchiae.  Smith  v. 
Harkloa,  SS  N.  C.  (8  Ired.  fig.)  613,  44  Am. 
Dec.  68. 

But  CajTow  T.  Washington  Toll  Bridge  Co. 
01  N.  C.  (Phlll.  L.)  118,  does  not  take  the 
aame  view  of  the  queatlon. 

The  grant  ot  a  terry  Irsncblse  by  the  legis- 
lature ot  a  state,  unless  llniilted  by  same  gen- 
eral law,  or  ■ome  reatrictlve  provision  In  the 
grant  Itself,  la  necessarily  exclusive  to  tbe 
extent  of  the  privilege  thns  conferred,  which 
right,  once  conferred,  cannot  be  taken  tiack  or 
tranatsrred  to  another  until  the  public  Inter- 
ests and  welfare  shall  demand  Its  resumption, 
and   provision   shall    have    been   nude   for  Just 
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1  the  0 
Mllla 


1  the 
r.   81.   Cialr  County,   7 


iiulred   by    law. 
111.  197. 

The  county  court,  under  Ibe  Oregon  stat- 
utes which  give  a  peraon  licensed  to  keep  a 
ferry  an  exclualve  privilege  tberetor  "wbere 
such  terry  la  established,"  exbauats  Ita  Jnris- 
dictlon  by  tbe  granting  of  mch  a  franchise, 
and  Is  precluded  from  eatabllshlDg  another 
(erry  substantially  at  Che  same  place,  although 
not  at  the  particular  point  where  the  other 
(eriy  landa,  tbe  object  ot  which  la  to  serve  the 
same  cualom  and  form  a  part  of  the  aame  high- 
way which  the  prior  tmnchlae  covers.  Mont- 
gomery V.  Multnomah  R.  Co.  11  Or.  341.  3 
Fac.  48»:  Hackett  v.  Wilson,  12  Or.  US,  8  Fae^ 
6S2. 

A  grant  by  a  municipal  corporation  ot  feriy 
franchise*  under  tbe  authority  o(  tbe  leglala- 
ture,  giving  the  municipality  tbe  eicluaive  con- 
trol over  ferry  rights  at  the  loon*  *■  guo,  con- 
fers a  right  which  cannot  be  impaired  by  sub- 
sequent  ieglBlatiOD.  Alkln  v.  Western  B-  Corp. 
20  N.  T.  870. 

When  bridge  and  (erry  francbisea,  purporting 
on  tbe  face  of  the  grant  to  be  exclusive,  are 
copveyed  by  deed  in  fee  simple  with  warranty 
ot^  title  Bgalnal  tbe  vendor  and  his  heirs  only, 
the  purchaser.  In  tbe  absence  ot  any  fraud  on 
the  part  o(  the  vendor,  lakes  tbe  risk  of  ttie 
grant  proving  excinalve  or  not  exclualve  In  Ita 
legal  operation.     Wrlgbt  v.  Shorter,  B6  Ga.  72. 

b.  OranU  ftrlctly  ooiuti'oed. 

Tbe  general  rule  la  to  construe  grant*  at 
ferry  (ranch  I  sea  strictly. 

A  provlelon  In  a  grant  of  a  ferry  llcenae  to 
a  man  and  his  belrs  for  a  period  of  twenty 
years  that  no  county  or  board  o(  county  coDt- 
mlislonera  aball  authorise  a  person  to  keep  * 
fernr  wltbin  the  llmita  of  tbe  franchiae,  will 
not  prevent  a  grant  of  a  license  by  the  city 
council  when  that  la  aubatltuted  by  tbe  legla- 
lature  far  the  county  commitalonera  for  tba 
purpoae  of  licensing  lerrlea.  Tbe  excinalve 
right  muat  be  clearly  expreaeed  or  necesaarlir 
Implied.  Fanning  *.  Uregorle,  16  How.  624, 
14  L.  ed.  1043. 

Tbe  atatnlory  prohibition  lit  the  establish- 
ment of  a  private  ferry  within  3  milea  ot  any 
public  bridge  does  not  prohibit  the  establish- 
ment  of  a  private  ferry  wltbln  3  mllea  of  a 
public  terry.     Greer  v.  Uaugabook,  47  Qa.  2S2. 

An  act  of  legislature  aulborliing  a  county 
to  estebllgb  a  terry  across  tbe  MIsslSBlpp!  rlvar 
from  the  Illinois  side  opposite  St.  Loui^  and 
to  condemn  land  at  the  moat  eligible  site  (or 
that  purpose,  la  not  unconstitutional  as  belnc 
In  violation  of  tbe  provisions  of  both  the  Fed- 
eral and  state  Constitutions  forbidding  tli« 
passage  ot  any  act  impairing  the  obligations  of 
any  contract,  where  the  alts  aelected  and  con~ 
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demiiMl.  from  irhicli  to  operat*  tba  tvrtj,  was 
on  land  belonging  to  ttu  owner  n(  i.  fgrrj  pn- 
Tlooaly  establlabed  bj  an  act  of  leglilatara, 
gran  ting  bim  tbe  (xclualTe  ferr;  priTJ  legs' 
wltbla  1  m[]e  of  bla  terrj  to  ba  eatabltabed 
Opon  land  IbcD  owned  b;  him,  and  mich  alle 
■o  aelecled,  altbongb  aeignlred  aabaeqaent  to 
the  dale  of  the  paawge  of  tbe  act  granting  bia 
franchlae.  waa  claimed  by  bIm  aa  s  neceaaair 
part  of  bla  terT7  landing,  owing  to  tbe  cbar- 
actar  ol  the  banka  at  that  place,  which  fre- 
qaentlj  caved  In  or  were  waabed  awe;  ao  aa 
to  make  it  neceaaary  to  change  bla  landing 
place  from  time  to  time,  and  owing  to  the  fact 
that  a  aajid  bar  bad  formed  between  aucb  old 
landing  place  end  (he  oppoalte  aide,  tbereb; 
making  It  neceasar;  to  more  hia  ferry  (ortber 
down  npon  tbe  site  selected  and  condnnned  for 
the  other  ferry,  altbongh  aueh  grant  waa  eaaen- 
tlatl;  a  contract  between  him  and  tbe  atate, 
and  coold  not  be  Impaired  wltbont  compenaa- 
tlon.  ret  Ita  terma  restricted  bla  (rancblse  to 
land  tben  owned  bj  him  am]  gave  him  □□  ei- 
clnalre  feny  right  to  landa  he  might  aubae- 
qnentlj  acquln,  and  eonaeciuently  no  contract 
existed  aa  to  tbe  land  In  qoeattoa ;  and  to  bb- 
tlmatlng  Ita  valne.  the  damages  anch  owner 
nay  auataln  to  hla  franchise,  altbongb  ancb 
land  may  ba  Deceasary  to  tbe  aecnm  and  per- 
manent enjoyment  thereof,  need  not  be  taken 
Into  conaldetatlini.  Milll  t.  at  Clair  Connty, 
7  III,  1»7. 

An  act  of  the  lesialatnre  merely  grsstlng 
tbe  right  to  establish  and  operate  a  ferry 
■croaa  any  water  does  not  confer  an  eiclnalve 
rlgbt  BO  aa  to  deprive  tbe  leglalatnr*  of  the 
power  to  authorise  ■  competing  ferry  at  or  near 
the  aeme  place.  Power  v.  Athena,  99  S.  T. 
OeS,  2   N.  K.  aOB,  ADlrmlng  26  Hun,  2S2. 

The  grant  of  a  francblse  to  keep  a  ferry 
between  two  placea  doea  not  neceaaarliy  exclude 
the  right  of  tbe  atate  from  granting  a  similar 
right  to  others  between  different  points,  un- 
leas  there  Is  something  eicloalTe  In  tbe  terms 
of  tbe  first  grant.  Meads  T.  Wasdell,  4  Ch. 
Sent.  14. 

A  grant  of  A  rlgbt  to  oatabllab  A  public 
f«rry  does  not  carry  with  It  eiclnalTe  priv- 
ileges wliere  none  are  expressed,  and  by  such 
grant  the  atate  la  not  deprived  of  the  power 
of  making  other  grants  for  ferries  near  the 
Drat  one.  provided  they  do  not  thereby  violate 
any  terms  expressed  In  tbe  first  grant.  Buda- 
.petb  V.  Bali.  Ill  Ga.  DIO,  86  S.  E.  TIO. 

It  seems  that  a  licensed  ferryman,  nnder  tbe 
laws  of  Tezaa,  ts  protected  against  unlicensed 
Interfnence ;  but  he  Is  not  entitled  to  damages 
agalnat  the  county  where  a  license  Is  granted 
to  a  rival  by  a  commlasloner's  court.  Bnr- 
rawa  V.  Oonxalea  County,  0  Tex.  Civ.  App.  232, 
38  S.  W.  829. 

The  atnte  haa  undoubted  power  by  tbe  legis- 
lature, under  Ita  authority,  to  estsblish  a  fer- 
ry, notwltbatsndlng  Ita  propinquity  to  a  bridge 
or  ferry  establlabed  under  an  eilatlng  fran- 
«hlae.  Carrow  v.  Washington  Toll  Bridge  Co. 
«1  N.  C.  (I'hili.  L.)   118. 

One  granted  by  a  city  a  ferry  privilege  with- 
in ita  llmlla  cannot  complain  because  ihe  par- 
lab  autboritlea  have  established  another  ferry 
■cross  tbe  river  outside  of  the  corporatloD,  In 
tbe  absence  of  any  restriction  as  to  the  prox- 
imity of  ferries,  and  wbere  the  operation  of  the 
new  ferry  1>  advantageous  and  convenient  for 
the  public.  O'KelU  v.  I'ollce  Jury,  21  La.  Aon. 
68S. 

A  Ilcenaa  to  receive,  for  a  period  not  Bxed  or 
limited,  a  compensation  supposed  to  be  a  fair 
'  equivalent  for  services  rendered  aa  ferryman, 
cannot  be  regarded  aa  a  vested  Intereat  beyond 
public  control,  and  doea  not  preclude  the  grant- 
59  L.  B.  A. 


The   tendency  to  strict 
In  the  ruling  that  a  brldga  will  not  ioterfwe 
with  a  ferry  (rancbiae. 

The  grant  of  an  eiclnalve  right  of  ferry  to 
one,  within  certain  limits,  does  not  confer 
npon  bim  the  right  to  eiclade  all  other  modea 
of  tranaportatian  and  canveynnce  within  those 
limits.  Fiscatagaa  Bridge  r.  New  Bampahln 
Bridge.  7  N.  H.  Sfi. 

A  Iruicblae  may  be,  granted  to  construct  a 
toll  bridge  alongalde  a  terry  at  a  town  where 
the  ferry  was  conatmeted  under  a  statute  pro- 
hibiting tbe  operation  of  any  other  terry  wltli- 
in  2  miles  of  a  ferry  already  eatabllsbed,  •!■ 
cept  where  such  ferry  Is  at  or  near  a  town; 
and  the  delegation  by  the  legialature  to  tlM 
county  court  and  road  commlsslonera  of  tba 
general  power  to  make  aaeb  granta  doea  not 
prevent  It  from  making  tbe  grant  directly. 
Dyer  v.  Tuskalooaa  Bridge  Co.  3  Port  <Ala.) 
296,  2T  Am.   Dec.  065. 

The  grant  of  a  franchlae  or  ferry  over  a  pub- 
lic water  course  for  the  convenience  of  tfaa 
community  la  not  eiclusive,  ao  as  to  prevent 
Interference  therewith  by  a  francblae  for  tbe 
conatructlon  of  a  toll  bridge  for  the  beneSt  of 
tbe  public.  OD  the  ground  that  It  la  an  Impair- 
ment of  tbe  obligation  of  Ihe  contract :  and 
Injunction  will  not  He  at  the  Inatance  of  such 
ferry  owner  to  restrain  tbe  e<Histractlon  of 
auch  toll  bridge.     Ibid. 

Tbe  grant  of  an  exclusive  franchise  for  a 
ferry  acroaa  the  Ohio  river  does  not  thereby 
vest  In  tbe  owners  thereof  the  exclualVe  priv- 
ilege of  transportation  tor  hire  across  the  river 
at  tbat  point,  so  as  to  prevent  Ihe  legislature 
from  anthoriiing  the  erection  of  a  bridge  when- 
ever tbe  convenience  of  the  public  and  the 
increaaa  of  travel  demand  auch  meana  of  trana- 
portatlon ;  and  auch  owner  can  recover  no  dam- 
ages for  dlmlnlahed  Income  caused  by  the  di- 
version of  caatom  and  travel  to  auch  bridge. 
f  latt  V.  Covington  A  C.  Bridge  Co.  S  Buah,  81. 

Extending  the  approaches  to  a  bridge  so  as 
to  Intersect  the  blghway  beyond  the  toll  gate 
of  a  ferry  acroas  a  river,  thereby  diverting 
travel  from  the  ferry  and  aeriously  reducing  Its 
fevenuea,  where  aucb  extensions  are  reasonably 
esHentlal  to  the  public  convenience,  and  aia 
boUt  to  Bubserve  that  end,  does  not  coDstltut* 
a  shon-plke,  and  la  not  an  Imjialrment  or  vio- 
lation of  a  contract  within  the  constitutional 
prohlblton.  Hydes  Ferry  Turnp.  Co.  v.  Da- 
vidson County,  91  Tenn.  281,  IB  B.  W.  ese. 

Depreciation  of  the  profits  of  a  terry  fran- 
chise, caused  by  tbe  opening  of  a  bridge,  erected 
»t  that  point  by  the  proper  public  anthorltlea. 
win  not  be  allowed  as  part  of  the  Incidental 
damages  In  estimating  tbe  compensation  to  ba 
allowed  such  terry  owner  for  a  strip  of  land 
condonmed  for  the  erection  of  one  of  the  bridge 
piers,  where  tbe  franchise  Itself,  snd  Ita  exer- 
cise, are  not  Impaired  by  Ihe  eilstence  of  such 
pier,     Moses  v.  Saoford,  11  I<ea,  731. 

Tbe  stale  la  not  prerenled  by  a  provision 
In  a  ferry  law  under  which  a  ferry  across  a 
stream  wss  estshllshed.  prohibiting  Ihe  estab- 
lishment of  a  new  ferry  witbin  a  certain  dis- 
tance above  and  below  a  regularly  established 
ferry,  unless  tbe  public  convenience  reqnirea 
It.  from  sDlhorlilng  tbe  construction  of  a  toll 
bridge  across  tbe  stream  nt  tbe  same  point  at 
wblcb  such  ferry  Is  located.  Busb  v.  Peru 
Bridge  Co.  S  lud.  21. 

It  la  not  beyond  the  power  of  tbe  leglslatura 
to  revoke  a  iicsDsa  to  iaag  A  farty,  or  to  Im- 
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pair  the  terry  prtTllege  bj  Frsnllng  a  charter 
to  bnlld  a  bridge  where  terries  haTS  been 
kept :  although  the  owner  ol  the  lerrr  must 
b«  paid  tor  hi*  pcoiwrtf.  Jonea  t.  Kellb,  37 
Tei.  aiM.  1*  Am.  Rop.  B82. 

Where  a  law  paaied  nfter  the  eatahllabmeDt 
ol  a  ferr;,  which  provides  that  no  lerrr  aball 
be  establlBbed  within  Vi  mUe  of  a  ferry  alreadf 
eatabllshed, — and  whkh  is  constrned  as  pro- 
hibiting the  eatabllabment  ot  ■  loll  bridge 
within  that  distance, — Is  ralldlT  repealed  hb 
agaloat  the  owner  of  snch  ferrr,  the  purchase 
of  Buch  (erry  by  a  bridge  comiiany  ander  an 
enobilDK  aet  auIhorlilDg  It  to  malie  the  par- 
«bnse  does  not  create  In  any  way  a  perpetual 
moDopoiy,  but  aacb  law  Is  anbjeet  to  repeal  as 
against  the  bridge  company,  and  a  new  bridge 
may  be  erected  within  the  restricted  territory 
wIthDOt  any  *lolatlon  of  Tested  rights.  Wheel- 
ing Bridge  Co.  f.  Wheeling  &  B.  Bridge  Co.  34 
W.  Vh.  155,  11  8.  H.  lOOB. 

It  tbe  ferry  franchise  waa  exclusive  the  eon- 
atruetlon  should  not  be  ho  strict  as  to  result 
in  a  conllscatlon  ot  property  without  compen- 
sation, contrary  to  the  constitutional  Inhibi- 
tion, tar  there  can  be  no  question  tbnt  a  de- 
struction ot  tbe  value  ot  the  ferry  la  a  destruc- 
tion of  property.  As  said  by  tbe  West  Vir- 
ginia court,  an  eicluilve  terry  franchise  Is 
prlTats  property  within  tbe  moaning  of  the 
CoDstltutlon  of  West  Virginia,  which  declares 
that  private  property  sball  not  be  taken  or 
damaged  tor  public  use  withont  JuM  compenaa- 
tlon.     Mason  v.  Harper's  Ferry  Ilrldge  Co.  IT 

w.  vo.  soa. 

So  a  statute  providing  that  no  (erry  within 
%  a  mile  ot  another  terry  can  be  legally  es- 
tabllBhed  over  tbe  same  water  course  prohibits 
tbe  erection  ot  a  toll  bridge  wltbln  'A  mile 
of  an  established  ferr?.    ibid. 

And  the  act  of  [he  legislature  ot  West  Vir- 
ginia giving  tbe  secretary  of  state  authority  to 
Issue  a  certificate  ot  Incorporation  for  worlis 
ot  Internal*  Improvement,  which  Include  a  toll 
bridge,  did  not  take  away  tbe  right  of  a  terry 
owner,  who  bad  exclusive  privileges  under  a 
prior  statute,  and,  where  tbe  secretary  Incor- 
porates a  company  with  tbe  privilege  ot  main- 
tnlDing  a  toll  bridge  at  or  near  the  place  where 
the  terry  la  operated,  the  corporation  has  no 
light  to  Intertei'c  with  tbe  terry  franchise  wlth- 

Wbere  a  toll  bridge  Is  erected  neai'  a  ferry, 
tbe  owner  of  which  has  the  exclusive  right  to 
operate  the  ferry,  the  ferry  frnochlse,  although 
not  "taken,"  Is  "damaged"  within  the  meaning 
of  tbe  Constitution  ot  West  Virginia,  which 
provides  that  private  property  shall  not  be 
taken  or  damaged  tor  public  use  without  jaat 
cpmpenaatlon.     Ibid, 

But  other  courts  have  refused  to  take  thla 
view  ot  the  question,  holding  to  the  narrow 
conception  ot  what  constitutes  a  tailing  ot 
property. 

The  Impairment  or  total  destruction  ot  the 
value  ot  a  ferry  franchise,  by  the  erection  ot 
a  bridge  nearby.  Is  not  a  taking  of  tbe  former's 
franchise  which  will  entitle  Its  owner  to  com- 
pensation, where  tbe  public  convenience  de- 
manded the  building  ot  the  bridge,  and  tbe 
aame  wns  boltt  to  subserve  thnl  end,  and  the 
grant  ot  franchise  tor  the  terry  was  not  by  Its 
terms  eKCluslve.  Iljdes  li'erry  Tump.  Co.  v. 
Uavldaon  County.  8t  Tenn.  291.  18  9.  W.  628. 

Tbe  diminution  of  the  value  ot  a  ferry  fran- 
cbloe  hy  the  grnntlng  of  a  franchise  for  the 
ccnsCructlon  at  a  toll  bridge  to  meet  the  pub- 
lic need  for  greater  facilities  la  not  a  taking 
Ot  property  tor  public  use  for  which  compensa- 
tion must  be  made,  as  tbe  uwoei'  ot  a  tranchlaa 
ot  terry  over  ■  public  water  course,  granted  for 
69  L.R.  A. 


the  conrenlcnce  ot  tbe  coaunnnltr.  take*  aab- 
lect  to  the  contingency  ot  greater  faellltleB 
being  required  tor  tbe  benefit  Of  the  pabilc. 
Dyer  v.  Tuskaloosa  Bridge  Co.  2  Fort.  (Ala.) 
290.  2T  Am.  Dec.  856. 

The  legislature  may  lawfully  grant  eutborlty 
to  erect  a  toll  bridge  wltbln  tbs  limits  In  which 
one  owns  tlie  ezcloMve  right  to  maintain  a 
terry,  wltbont  providing  tor  compensation  t^ 
him.  If  the  locus  <n  quo  occupied  by  such  owner 
Is  not  taken,  sod  he  Is  left  to  the  enjoyment 
ot  an  eiclusivs  right  of  ferry  as  before.  Pts- 
cataiiua  Bridge  T.  New  Hampshire  Bridge.  T  N. 
H.  3B. 

8o,  an  act  of  the  legislature  conferring  upon 
a  corporation  the  exclusive  right  to  build  and 
maintain  a  toll  bridge  anywhere  between  two 
■peclOed  points  Is  not  void  as  tieing  oneonatl- 
tutional  for  falling  to  provide  for  compenaatlon 
to  one  who  owns  a  ferry  privilege  between  the 
limits  specified  tor  the  erection  ot  the  bridge. 
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The  gOTemment  exercises  supervision  ot 
ferries  for  tbe  purpose  of  Insuring  to  travelera 
the  manner  of  crossing  narrow  waters  without 
delay.  In  safe  boats,  managed  by  experienced 
persons,  upon  the  payment  of  reasonable  tolls. 
Kerby  v.  Lewis,  0   L~.  C.  Q.  B.  O.  8.  ZOT. 

Tbe  legislature  may  limit  a  ferry  franchise 
according  to  its  pleasure.  Power  v.  Athena, 
M  N.  y.  593,  2  N.  E.  a09. 

Ferries  and  bridges  are  not  authorised  tor 
remunerative  purposes  to  the  owners  only,  but 
tor  the  benefit  of  the  public,  whose  interest  Is 
the  first  and  paramount  object  of  the  legisla- 
ture ;  and.  in  the  abaence  ot  expreaa  law,  the 
legislature  aboold  not  be  presumed  to  have  la- 
tended  to  deprive  Itselt  ot  tbe  power  of  pro- 
moting that  objetft.  Piatt  v,  Covington  &  C, 
Bridge  Co.  8  Bush,   31. 


public 


iter  of  t 

■rrlea  may  be  made  by   the  leglsla- 
any  governmental  agency,  such  as  the 


county  court,  although  the  ferries  belong  ti 
city.     Simon   v.   Northup,   2T   Or.  467,   80   L. 
It.  A,  JIl,  40  Pac.  5fl0. 

The  estsbllshlng  and  maintaining  of  public 
bridges  and  terrlea  where  public  roads  crosa 
navigable  streama,  lakes,  or  bays,  has  always 
been  hpid  In  Texas  to  be  o  franchise,  subject 
to  the  emulation  and  control  ot  the  legislature, 
or  of  the  municipal  authorities  to  which  It  has 
been  committed  by  tbe  legislature.  Hudaon  T. 
Cuero  Land  &  Emigration  Co.  47  Tex.  GO,  SS 
Am.  Rep.  28S. 

Tbe  cky  of  New  York  took  Its  grant  of  ferry 
francblees  subject  to  tbe  right  of  goTernmental 
regulation.      I'euple  v.  .few  York,  32  Barb.  102. 

Ttin  right  to  run  a  terry  for  public  accom 
modstlan,  and  charge  lolls,  la  a  francblae,  and 
within  the  control  ot  the  legislature.  Mc- 
Roberts  v.   Washbunie,   ID  Minn.   23.   GU.  8. 

Whether  the  state  will  itself  operate  tbe 
public  terries  wltbln  Its  bordera,  or  whether 
It  will  confer  this  right  on  others,  and  the 
terms  on  which  it  will  give  othera  this  apeclal 
privilege,  end  whether  an  exclusive  franchise 
aball  be  grouted. — these,  and  all  other  ques- 
tloDi  connected  with  Ibe  subject,  are  absolutely 
wltbln  the  control  of  the  legislature.  Patter- 
son V.  Wollmann,  G  N.  D.  608,  33  L.  R.  A. 
53B,  87  N.  W.  1040. 

In  West  Virginia  a  ferry  Is  the  creation  ot 
the  statute  law.  and  must  be  regulated  by  Its 
provlnlons.  Cross  v.  Kopklns.  6  W.  Va.  323. 
'  One  of  tbe  Inhabltauts  ot  a  town  who  have 
the  right  of  piioslng  a  terry  toll  free  cannot 
maintain   an   action   for   permitting  tba   fertj 
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to  decaj,  b;  irhlch  be  Ig  deptlred  or  Ui«  rigbt. 
■luce  the  Injar;  1b  cummon  to  all  Idbabitanta 
or  tbe  tone.  Paia  v.  l^trlck,  3  Mod.  2BB, 
■Kb  MOM.  Fayoe  t.  Fartrldse.  1  Sslk.  12. 

Ad  Rctlou  nlil  not  lie  agalnit  tbs  owner  ot 
a  ferry  for  IsIIIps  to  operate  It.  b;  a  person 
entitled  to  ride  toll  Tree  under  a  ouetom  by 
vbleh  all  tbe  lubabltanta  of  nnctent  caCtagpa 
In  a  certain  village  pass  toll  free,  as  tbe  remedy 
la  by  iDillctinent.    IWi. 

It  toll  had  beeo  eitorted  from  aucb  a  per- 
Mn.  tben  he  waald  bave  been  specially  dam- 
aged and  entitled  to  bla  actloo.    IHd. 

Tbose  wbo  abow  do  rlgbc  to  set  up  a  ferry 
have  DO  Btendlag  to  allege  that  tbe  occupuit  of 
an  eicluBlTE  terry  franchise  has  not  compiled 
with  the  lew.  H[»  right  van  only  be  queg- 
tloned  by  tbe  alats.  Uouglasa's  Appeal,  IIS 
Fa.  SS.   12  Atl.  834. 

Tbe  muDlclpal  HUthorUleH  of  a  village  cannot 
inatltuie  b  eult  to  contest  an  owner's  right  to 
B  ferry.     Conner  v.  Pnxaon,  1  Blackf.  207. 

Where  a  peraoa  l>  enjoined  from  operating 
an  Illegal  ferry  at  a  specified  point  on  s  river. 
and   tbe   county   court   afterwards   establlahes 

■  terry  at  that  point,  and  llreuacB  sacb  person 
to  main  IS  Id  and  operate  It,  the  Injunction  la 
properly  dlasolved.  iloatler  t.  Mulowe,  44  W, 
Va.  TOT,  BO  8.  &.  14S. 

KdlM  at  foil. 

The  right  to  operate  a  ferry  la  always  anh- 
JecC  to  tbe  light  of  the  public  to  regulate  the 
rates  of  ferriage,  and  of  so  conltoIIInE  tbe 
franchises  that  they  ihal!  Dot  be  abused  to  the 
■erloas  detriment  or  Inconvenience  of  Ihe  pub- 
lic.    People  T.   New   York,   32   Barb.   102. 

The  rates  of  ferriage  Hied  In  o  ferry  fran- 
chise, granted  by  the  county  rourt,  must  con- 
form to  the  directions  of  law  authorizing  such 
grsnts.     Bedlnger  v.   Drake,   Sneed    (Ky.)    UT. 

Where  the  owner  of  a  ferry  extorts  eiceealye 
toll  of  divers  persons,  each  act  constltntea  a 
separate  oDeose.     King  v.   Roberta.  1   Shower, 

aso. 

An  qmlsalon  ot  tbe  coantT  court  to  fli  tbe 
rate  of  ferriage  at  the  time  the  order  waa  Is- 
saed  granting  tbe  right  to  establish  a  ferry, 
allbongb  an  omission  of  duty,  will  not  make 
SDCb  grant  void,  as  the  order  Bilng  tbe  rates 
must  neceassrlly  be  subsequent  to  that  grant- 
ing the  franchise.  Ackler  v.  Oldbam.  1  A.  K. 
Harsh.  4TI. 

A  variation  In  rate  of  toll  exacted  by  a  ferry 
keeper  will  not  nlTect  hia  franchise  no  as  to  de- 
prive him  of  a  right  of  action  against  another 
(or  disturbing  It.  Trotter  v.  Harris.  2  Tounga 
*  J.  Z8B. 

In  eierclHing  tbe  jurisdiction  conferred  by 
the  statutes  of  Kentucky  upon  the  county 
courts  to  change  tbe  rates  of  ferriage  to  be 
charged  by  a  ferry,  the  provisions  ot  the  atat- 
Dte  must  be  strictly  followed.  Troutman  T. 
Smith.  lOQ  Ky.  231,  4S  a.   W.   10B4. 

An  act  of  legislature  reducing  (be  rates  of 
toll  of  a  ferry  to  such  an  extent  that  tbe  costs 
Of  operating  suth  ferry  will  exceed  Its  Income 
■•  virtually  a  destruction  of  the  francblae  and 

■  taking"  or  private  property  tor  public  use 
without  just  compensation,  and  Is.  therefore, 
onconatltutlonal  and  void.  Com.  v.  Covington 
ti  C.  Bridge  Co.  14  Ky.  L.  Bep.  SSS,  21  S.  W. 

Tbe  right  conferred  upon  a  moDlcIpal  cor- 
poration by  a  provlsioo  In  a  private  atatule 
granting  a  ferry  francblse,  to  regulate  aDd  cdd- 
trol  the  rate  ot  toll  to  be  charged  by  the  ferry 
owner.  Implies  that  snch  regulation  shnll  be 
teasonable,  no  as  to  render  the  ferry  fairly  re- 
VunerstlTe.     Boba  T.  Beardstown,  32  III.  App. 
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The  burden  Is  on  tbe  owner  ot  a  ferry  seek- 
ing an  Increase,  to  sbow  that  terry  rates  eelab- 
llshed  by  an  ordinance  of  a  municipal  corpora- 
tion are  unreaaanably  low ;  and.  In  tbe  absence 
of  definite  proof  us  to  fixed  chargea  and  re- 
ceipts. It  wlil  be  presumed  that  the  rates  so 
Uxed  are  fair  and  reasonable.     Ibid. 

A  ferry  company  whose  charter  is  subject 
to  alteration  at  the  pleasure  ot  the  legislature 
may  be  required  to  lake  lower  rates  u^  lollB 
from  paasengers  on  street  cars  sblch  cross  on 
;ta  basts.  Fariier  v.  MetropoUtuD  R.  Co.  lOIV 
Uass.  MS. 

Upon  appeal  from  an  order  of  a  county  court 
of  Ken  lucky  reducing  tbe  ferry  rate  to  be 
charged  by  a  certain  ferry  for  foot  paasengers, 
the  court  of  appeals  will  reverse  such  order 
where  euch  reduction  appears  unreaaonable, 
when  the  net  profits  derived  therefrom  and  tbe 
risk  from  accidents  aasum'.^d  are  taken  Into 
consideration.  Trontman  v.  Smith,  105  Ky. 
231,  48  a.   W.  10S4. 

Where,  as  provided  by  statute,  tbe  rate  ot 
Ferriage  for  wagons  has  been  fixed  by  tbe  coun- 
ty court  end  posted,  tbe  ferryman 
charge  aa  a  common  carrier  (or  tbe  ci 
of  a  wagon  separately  trom  tbe  wagon  Itself. 
Kelly  V.  Attemus,  84  Ark.  184.  30  Am.  Itfp. 
0. 

A  statute  requiring  ferry  companies  to  poat 
congplcaonsly  schedules  of  tbe  rates  of  fer- 
riage charged  thereon,  by  them  and  authorized 
by  law  to  be  charged,  and  making  a  violation 
of  Ita  provisions  a  misdemeanor.  Is  not  appli- 
cable to  a  foreign  corporation,  since  It  conld 
not  be  punlabed  within  the  state  for  a  misde- 
meanor; nor  does  It  cegulre  rates  to  be  posted 
except  In  cssea  where  they  are  rest  tided  by 
law.      Blancbard   v.    Uob6ken    Ljind   A    Improv- 

co.  25  N.  y.  a.  R.'  500.  a  n.  i.  aupp.  270. 

When  a  railroad  Is   limited  by  the  terms  of 
Its  charter  to  charge  a  given,  rate  per  mile  per 
in  of  freight,  and  required 


tbe   b 


s  at  Its  t 
t  an  additional  charge  for 
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does  so.  Is  liable  for  the  penally  Imposed  for 
such  an  overcharge  by  a  statute  passed  after 
the  granting  ot  Its  charter.  Camden  &  A.  R. 
i  Transp.  Co.  v.  Erlggs.  22  N.  J.  L.  623. 

Where  a  ferry  license  fixed  the  rate  of  fer- 
riage, Buch  rate  will  continue  on  the  sobse- 
quent  renewsls  of  tbe  license.  aJtbongh  the  ra- 
newals  are  silent  on  that  question.  State  T. 
aickmann,  65  Ho.  App.  41)0. 

No  vested  right  la  acquired  by  the  owner  ot 
a  ferry  franchise  Id  the  rate  ot  tolls  fixed  by 
county  commissioners,  where  the  charter  pro- 
vides that  such  ferry  shall  be  subject  to  tho 
same  regulations  as  other  ferries  are,  "or  may 
hereafter  be,"  by  the  laws  of  the  territory ; 
but  such  rates  are  subject  to. change  under  a 
Bubsequent  law  giving  county  commlssiooeta 
authority  to  alter  rates  of  ferriage.  Stephens 
r.  Powell,  1  Or.  2B3. 

TI.  Trmuten  d>ul  eonfroot*. 

n.  Rtglit  to  transfer. 

Viewed  Id  Its  true  light  aa  as  lncorpor«aT 
hereditament  (supra,  1.).  there  Is  no  doubt  that 
a  ferry  francblse  Is  transferable,  and  may  be 
transmitted  to  successors.  Many  ot  tbe  states 
have,  however,  so  changed  the  character  of  tho 
right  that  the  queatlon  of  transfer  will  depend 
on    tbe   character  which   tbe   property   has  ae- 

Tbe  francblBC  to  operate  a  ferry  In  the  handfc 
of  a  private  clllien  is  an  Incorporeal,  heredita- 
ment that  may  be  leased  or  assigned  If  not  gn- 


Wan  VisaiNiA  SttpnsiiB  Court  of  Apfbals. 


Jak.. 


Ubitvd  by  tbe  franL     Etuu  t.  Hoghaa  Coon- 
t7.  8  S.  D.  980,  54  N.  W.  608. 

A  trsnchlw  or  a  Urrj  ta  In  ths  nstare  of 
an  Incorporeal  rlgbt  iTlsg  la  grant,  tuid  the 
subject  ol  sale  and  ot  l^arltance.  Orear  t. 
HangtOioolc,  47  Ga.  282. 

A  (err;  fr&ncblBe  la  propartj  aubject  to  gor- 
emmeDtal  control,  aod  maj  be  pasaed  from  the 
original  grantee  to  otbera,  aabject  to  inch  con- 
dltlona  aa  are  lawfally  Impoaed.  Bllllnga  T. 
BrelDlg.  49  Mich.  66,  T  N.  W.  TS2. 

The  Indiana  statute  recognlrlng  ferrj  rlghta 
Ib  riparian  proprletora  doea  not  limit  the  rlgbt 
te  the  grantee  ot  Che  aoll,  bnt  be  ma;  conve; 
It  and  atlll  retain  tbe  fee  In  the  land ;  and  the 
grantee  ot  aucb  right  acgulrea  tbe  uae  of  tbe 
aoll  for  a  ferr;  lauding  ai  fnllj'  aa  tbougb  he 
were  the  grantee  of  tbe  aoll.  Bowman  t. 
Wathpn,  2  'McLean,  376,  Fed.  Caa.  Na  1,740. 

0  keep  a  ferry  la  saalgnable  under 


the   Indiana   i 


Ibta. 


An  exception  of  a  ferrr  right  In  a  converance 
of  land  reaerrea  tbe  right  unimpaired  la  tbe 
grantor  and  hia  belra.     Ibtd. 

An  aaalgnment  of  a  ferry  leaaa  la  not  In- 
¥81^,-81  leait,  when  It  la  made  with  conaent 
of  the  atate  by  Ita  agenta.  Nlion  t.  Held,  8 
B.-D.  S07,  S2  L.  R.  A.  BIB,  07  y,  W.  S7. 

The  court.  In  Uontgomery  t.  Uultnomah  R. 
Ca  11  Or.  844,  8  Pac.  439,  aaya  that  there  la 
no  qneatlon  but  that  a  terrj  Ucenae  may  be 
aaalgned  with  the  consent  of  tbe  granting 
power,  but  decllnea,  aa  nnnecesaary,  to  decide 
whether  the  county  court,  to  whom  tbe  legla- 
lature  baa  delegated  tbe  power  to  grant  anch 
llceniea,  [■  authorlied  to  give  Its  conaent  to  a 
aale  or  aaalgnment  thereof  upon  the  Dllng  of  a 
bond,  or  whether,  upon  the  flllng  and  accept- 
tmre  thereof.  It  would  be  uoaeaallable ;  bat  te- 
marka  that  the  acatuta  Impoaea  no  reatrlctlona 
apon  auch  a  ale  or  tranaler,  but  la  almply  al- 
lent  upon  tlie  aubject. 

Abaence  from  tbe  atate  of  the  original  gran- 
tee of  a  fefry  license  without  glrlng  a  new 
t>ond,  aa  iKjnlred  by  law,  la  no  auUclent  rea- 
BOO  for  rCToklng  the  fenr  franchise,  aa  inch 
grant  la  an  Incorporeal  brredltament,  wbleh  la 
a  anbject  ol  aale,  and  vonld  deacend  to  the 
belra,  and  anch  bond  might  be  glren  by  tbe 
belr,  alienee,  or  teaaee.  Garrett  r.  SIcketta,  0 
Ala.  B20. 

Iilkewlaa  a  ferry  ftanchlae  ia  not  loat  by 
the  death  of  tbe  party  to  whom  It  waa  granted, 
but  paaaea  to  bis  repreaentatlrea.  Llppencott 
T.  Al  lander,  27  Iowa,  4  SO,   1  Am.  Rep.  29B. 

An  Injunction  will  be  granted  at  tfie  anit  of 
the  owner  of  a  ferry  franchiao  to  reatraln  the 
operation  of  another  terry  between  tbe  same 
polnta  by  tbe  admlnlatratrli  of  one  not  the 
rlparUD  owner,  who  carried  un  such  ferry  un- 
der k  llcenae  from  the  county  court,  aa,  under 
the  Oregon  atatuCea,  luch  a  terry  license  Is  a 
mere  personal  trust  which  expires  with  tbe 
death  ot  the  grantee.  Knott  t.  Fruah,  2  Or. 
237. 

I'he  widow  and  children  o(  a  feny  owner 
who  died  without  dlaposlnE  ot  bla  real  eatate, 
and  (Tho  aince  bla  death,  baire  maintained  the 
terry,  and  are  in  posaesalon,  hare  auch  a  Joint 
Intereat  In  an  award  of  damages  against  a  toll- 
bridge  company  that  they  are  proper  parties 
to  tbe  proeeedlnKS  to  procure  It,  and  a  aatlafac- 
tlon  will  protect  the  company  paying  agalngt 
all  (nrlber  clalma :  and  with  the  method  of  ap- 
portionment tbe  company  bit  no  concern.  Co- 
lumbia *  D.  Bridge  Co.  y.  Gelae,  84  N.  J.  L. 
288. 

A  ferry  franchlae  belnE  an  Incorporeal  here- 
ditament, the  legal  title  ran  only  be  trans- 
ferred by  deed :  but  one  who  bnye  and  pays  for 
a  ferry  boat  and  appurteoancea,  and  la  placed 
59  L.  H.  A. 


ot  the  ferry  hr  the  owner 
under  aucb  pnrchase,  baa  the  eqnltable  title 
thereto,  tbougb  no  deed  has  erer  passed,  and 
can  maintain  an  action  tor  damages  for  InJuiy 
to  each  franchlae  caused  by  the  nnauthorlied 
act  of  another.  Mlailsslppi  RlTer  Bridge  Co. 
T.  Lonergan,  91  111.  90b ;  Charles  River  Bridge 
T.  Warren  Bridge,  7  Plofe.  344. 

Where  the  right  to  tbe  franchlae  la  made  to 
depend  on  riparian  ownership,  the  franchise 
will  paas  with  the  riparian  land. 

Where  a  teriy  franchise  can  be  granted  to 
no  one  not  owning  land  on  the  river.  It  will  bs 
alienable  and  descendible  with  tbe  land. 
UaysTllle  t.  Boon.  2  J.  J.  Marsh.  224. 

A  terry  franchise  paaaea  with  the  land  on 
which  It  ta  eatabllabed.  Smith  t.  Barkins,  38 
K.  C.    (8  lied.  Eq.)   013.  44  Am.  Dec.  83. 

So,  a  lessee  of  land  and  ferry  annexed  be- 
comes the  owner  during  the  term.  BIgga  v. 
Ferrell,  84  N.  C.   (12  Ired-  L.)   1. 

Under  the  Kentucky  lawa,  a  franchise  for  a 
terry  acroas  the  Ohio  river  la  a  property  right 
incident  to  the  title  to  land  on  tbat  side,  alien- 
able and  descendible,  of  which  the  leglalature 
has  no  power  to  devest  the  owner  by  a  retro- 
active atatnte.  A  atatute,  therefore,  giving  the 
county  conrta  the  power  to  revoke  the  fran- 
ebise  of  a  nonresident  who  has  not  sold  such 
terry  tO  a  resident  cltlsen  within  one  year 
after  bla  removal  from  that  ataie  or  tbe  ac- 
crual of  bla  right,  If  he  waa  already  a  nonreai- 
dent,  ia  unc<«stttutlanal  and  void  as  to  the 
vendee  of  one  who  aci)ulr«d  his  franchise  prior 
to  the  enactment  of  such  atatnta.  Dntour  v. 
Btacey,  90  Sy.  288.  14  B.  W.  4S. 

Where  one  ot  two  tenants  in  common  to  land 
and  a  ferry  which  waa  appurtenant  lo  the  land 
purchased  the  other's  Intereet  In  the  lend, 
auch  other's  Interest  in  the  ferry  franchlae 
paaaed  aa  an  incident  of  the  grant  of  the  land, 
and  tbe  grantee  aa  auch  proprietor  la  liable 
to  indictment  tor  tailore  to  keep  it  in  repair. 
atate  T.  Willis,  44  N.  C.   (Busbee  L.)   223. 

A  ferry  franchise  may  be  partitioned,  in 
connection  with  the  land  on  each  aide  of  tbe 
stream  forming  the  landings.  In  the  aame  man- 
ner aa  real  estate.  Bohn  T.  Darris,  130  111. 
526.  22  N.  B.  987. 

Under  the  statute  ot  Arkansas,  the  right  to 
obtain  a  terry  license  li  limited  to  those  per- 
aona  who  own,  or  who  are  rightfully  in  posaes- 
alon of,  land  on  the  river,  and  a  ferry  franchise 
is  subject  to  the  control  of  the  state  for  the 
pablic  good ;  therefore.  It  is  not  wltbln  the 
power  of  the  owner  of  the  land  on  a  river  to 
tranafer  a  ferry  privilege,  aa  an  Incorporeal 
hereditament,  separate  and  apart  from  the 
real  estate.     Baynea  v.  Wells,  26  Ark.  434. 

The  owner  ot  one  or  both  hanks  of  a  navi- 
gable Btream  Is  given  a  preference  in  Arksnsas 
to  keep  a  ferry,  and  no  terry  franchise  exists 
aepsrate  from  the  ownership  of  tbe  land :  but 
such  preference  Is  an  Incorporoal  hereditament 
appurtenant  to  the  land,  descendible  to  belts 
and  capable  of  being  leased,  eold,  or  assigned. 
Little  Rock  A  Ft.  8.  B.  Co.  T.  UcGehee,  41 
Ark.  202. 

Where  the  franchlae  la  not  connected  with 
the  land  title,  it  may  be  tranaferred  independ- 
ently thereof. 

A  ferry  operated  under  a  llcenae  from  the 
state  does  not  pasa  to  the  grantee  under  a  con- 
veyance ot  tbe  adjoining  land,  Gourdlne  v. 
Davis.  1  Ball,  L.  469. 

A  ferry  franchlae  Is  a  personal  trust  conHded 
to  an  individual  by  the  government,  and  does 
not  go  to  a  successful  claimant  to  land  where- 
on the  aomi 


obvGoogle 


iMa. 

A  iimlit  of  riputui  londa  oa  ona  riO*  at  k 
■traam  "with  all  tb«  ■ppDrMaam:**'*  eonlera 
DO  rlsbt  at  l&tenat  In  a  tcrrj  tranehiM  belons- 
lD(  •»  grot  to  ■  plankroad  companj,  bat  irhidi, 
■tnee  Iti  noniiHr,  bad  been  occnplad  and  elalmsd 
bjr  the  grantor  who  owned  tbe  tee  to  the  land  at 
both  termini.  Halthcock  t.  BwUt  Island  Mfff. 
Co.  12  N.  C.  <10. 

An  act  of  the  genera  I  aaaemblj  conflrmliiB 
the  traDBter  ol  a  terry  propertj  to  an  IndlTld- 
oal,  and  declaring  bli  title  thereto  to  be  abso- 
iDte  and  perfect,  with  full  power  to  sell  and 
coDve;  the  laiDe.  mere];  cODllrmB  In  SDcb  gran- 
tee each  rlihta  aa  he  acquired  under  hla  put- 
cluae,  and  does  not  dere«t  the  title  of  remain- 
dermen In  an  undivided  nne  balf  thereof.  Eobn 
T.  Harris.  130  111.  S2S,  22  N.  B.  687. 

A  prohibition  afloat  Iranater  of  a  ferry 
tnnchlM  does  not  ipplj  to  a  traoafer  of  bU 
iDCereiC  by  one  peraon  to  aoottaer.  Carroll  T. 
-  Campbell,  110  Mo.  aST,  IB  8.  W.  SOSi 

Perianal  trutt. 

There  are  aome  caiea  which  have  regarded 
the  right  aa  a  mere  llceoae.  and  therefore  a 
peraonal  truat  which  could  not  be  traniterrad. 

Under  a  atatate  proTldlng-  tbat  no  peraoD 
■hall  keep  ■  terry  without  obtaining  a  ipeclal 
llcenae  therefor,  the  llcenae  to  operate  a  ferrj 
la  cot  aaalgnable.  The  UaTerlck,  1  Sprague, 
2S,  Fed.  Csi.  No.  9,3ia. 

A  ferry  U  a  francblee  Involving  ■  peraonal 
treat  granted  by  the  aoverelgn  upon  condltloni 
Imposed  upon  tbe  grantee  alone,  whoae  llabll- 
llf  cannot  be  removed  b;  anbatltutlon,  and  la 
not  tbe  sabject  of  levy,  aale,  or  delivery  onder 
execution.  Mnnroe  v.  Thomaa,  C  Cal.  4T0 : 
Tbomaa  V.  Armatrong.  T  Cal.  2S«. 

In  Hackett  v.  Multnomah  B.  Co.  12  Or.  124. 
63  Am.  Hep.  S2T,  0  I'ac.  656,  It  waa  held  that. 
altboagb  a  ferry  franchUe  mlgbt  be  b  personal 
trnst  which  was  not  oaslgnahle  without  the 
consent  of  tbe  granting  power,  aneb  objection 
was  obviated  where  It  appeared  that  such  con- 
sent was  given,  and  that  a  part  owner  thereof, 
wbo  subReqaently  dlspoted  It,  recognised  and 
acquiesced  In  the  traoafer  of  an  Intereat  there' 
tn. 

Under  a  atatole  authorising  a  board  of  ■ 
vltora  to  grant  a  llcenae  to  keep  a   ferry 
BUltable  person  ownlcg  the  land  through  which 
tbe  highway  adjoining  the  terry  ihBil  run,  n    ' 
reqnlrlng  the  execution  of  a  bond  that  he  m 
(althtully  keep  and  attend  Buch  ferry,  a  llcec 
to  keep  a   terry  Is  not  assignable.     Wlllard 
Foraythe.  2  Mich.  N.  1>.  ISO. 

It  wilt  be  presumed  that  a  ferry  Is  kept  by 
and  far  tbe  peraon  who  haa  a  license  to  keep  It, 
and  who  Is  reaponelble  to  the  public  and  to  In- 
dividuals tor  ItB  Bate  and  commodloua  condi- 
tion.    Brearly  *.  Norrls,  23  Arlc.  514. 


hart,  are  Immaterial.     PhiUipa  t.  Bloomlngton, 
1  0.  Oreena,  408. 
The  letaea  of  a  ferry  and  a  tract  of  land  on 
IB  Bide  of  a  stream,  being  the  only  terry  at 
that  point,  la  not  evicted  therefrom,  bo  aa  to 
Justify  an  abandonment  and  release  him  froB 
the  payment  of  farther  rent,  by  tbe  pasasga  of 
an   act   of  legislature   giving  a   landowner  oo 
the  opposite  aide  of  the  stream  the  right  to  a 
IBS  (or  a  terry  on  bla  side,  and  to  have  all 
privileges  of  a  ferry  keeper  from  that  side 
I  mutual  prlvilegea  of  landing,  under  which 
act   the  lessee,   having  purdiaaed   the  oppoalt* 
shore,   acquired   a   license,   and   thereafter  op- 
erated  anch   ferry    tlierefrom,   and   abandoned 
hla  rlgbta  nnder  the  lease.     Uuil  v.  Walker,  1 
Ind.  193. 

The  lessee  of  a  ferry,  who  eontlnnea  to  op- 
ate  tbe  same  after  hla  laaae  expires,  claiming 
u;luslve  privilege  under  an  act  of  legislature 
iised  Just  prior  to  such  eiplratlr)n,  nevertba- 
iesB  wogld  be  deemed  to  hold  and  operate  un- 
der tbe  title  of  his  lessor  also  holding  onder  * 
leglalatlve  grant,  where  be  never  surrendered 
his  possession  obtained  under  tbe  lease,  and 
bad  obtained  the  consent  of  a  subseQuent  lesssa 
to  allow  him  to  operate  tha  aama  until  the  re- 
spective rlgbta  of  tbe  parties  were  determined 
'  a  subsequent  legislature.  Walker  v.  Tlp- 
n,  3  DoDB,  3. 

Where  a  proprietor  of  one  baok  of  a  river, 
who  has  a  license  to  keep  a  terry  at  a  place 
wh4fe  a  public  highway  crosses  the  river,  ex- 
ecutes a  written  obligation  (or  a  lease  of  tbe 
ferry  rights  of  the  proprietor  ot  the  opposite 
side  of  tbe  river,  who  has  obtained  from  tbe 
court  an  order  for  a  ferry  trom  his 
inch  obligation  Is  founded  upon  a  valid 
consideration,  where  It  appears  that  the  ol>- 
Ugot.  by  leasing  tha  terry,  avoided  competition, 
and  could  thereby  avail  bimselt  of  the  entln 
pionti  from  csrrylDg  freight  and  pesaenger* 
from  both  shores  ot  the  river.  Clegg  v.  Boane, 
21  Ark.  301. 

Where  one  operates  a  terry  under  a  license, 
from  the  bank  of  a  river  owned  by  bim  to  ths 
opposite  baok  owned  by  one  who  subsequently 
obtains  a  license  to  operate  a  terry  from  bla 
bank,  and  the  prior  licensee  rents  th'  rival 
privilege,  and,  after  the  expiration  of  thu  lease. 


■>.  Other  contract*. 

Permlsalon  to  operate  n  terry  across  a  bayou 
under  the  control  ot  a  canal  company,  given 
on  condlllon  that  It  shnti  not  Impede  naviga- 
tion, may  be  recalled  when  ascertained  to  be 
Inconvenient  and  a  hindrance  to  vessels. 
BInger  v.  Csrondelet  Canal  &  N'av.  Co.  8»  La. 
Ann.  478.  2  So.  102. 

A  leaee  of  a  ferry,   requiring  the  lessee 
keep  a  good  snd  sufficient  steam  ferrytMMt  for 
tbe  Bsfe  coDveysDce  of  rassengers  st  sll  usual 
and   ressaniible  times  without  delay,    la  brake 
by  Irequent  follure  ot  the  lessee  to  answer  a: 


junty  c 


refusei 


7  the  1 

r   tbe   license 


of  the  rival  ferry,  I 

upon  a  subsequent  application,  loe  prior  li- 
censee, wbo  operated  the  terry  at  the  same 
place  between  the  time  that  the  court  refused 
tu  renew  the  license  and  the  time  when  It 
was  grauted,  Is  not  liable  to  account  tar  half 
of  the  proBtB  to  the  rival  ferry  owner,  aluce, 
when  tbe  county  court  refused  to  renew  the  li- 
cense, tbe  right  of  tbe  licensee  ceased,  and  l>e 
0  foundsllon  tor  his  claim  agalnat  tha 
defendant.     Bell  v.  Clegg,  2S  Ark.  26. 

to  operate  a  ferry  between  designated 
r  twenty-nloe  days  while  In  ibe  cus- 
tody of  a  marshal  nnder  a  ilbel  and  seizaiv  (or 
money  due  employees,  except  that  a  schooner 
mned  sod  operated  by  others  than  tbe  leseees 
of  the  ferry  was  run  between  such  points  ss  Ihe 
wind  and  weetber  permitted,  tbe  terry  being 
subsequently  continuously  operated  by  parclias- 
eia  at  the  sale  to  whom  tbe  lease  was  assigned, 
does  not  work  a  forfeiture  ot  the  lease  by  vir- 
tue of  a  covenant  therein  ihat  tbe  premises 
shall  be  used  In  good  fnllb  continuously  during 
'  nee  of  the  lease  tor  (be  nsuBl  and 
jUBlnees  of  a  terry,  sod  a  provision 
etKf  shall  be  forfeited  for  default  In 
and  for  refusing  tor  hours  to'notlce  such  sp- |  any  covensnta.  Ueywood  v.  Berkeley  Land  * 
pUcatioDB :  and  tbe  facta  that  tbe  lessee's  wood  Town  Improv.  Abbo.  T1  Cal.  340,  12  Pac  232. 
was  green,  and  his  boat  moored  on  the  opposite  I  A  contract  between  a  railroad  company  and  a 
■bore  trom  where  the  pertaua  desire  to  em-  ferry  company  by  which  tiie  former  bind*  Itself 
OV  L.  R.  A.  35 


9U 


W^BGT  ViBGitrtA  SuFKBicB  Court  of  Atfkua 
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to  traniport  for  It  acroa* 
it  St.  Loala  ■■]  person!  and 
propertr  which  ■hall  be  takva  acrov  the  rlrer 
either  way  "to  or  froni  Bloody  laland"  and  "to 
or  ttom  St.  Loula,"  belns  a  contract  In  re- 
straint ol  competition  In  Iraile,  will  not  be  con- 
strued aa  impljlnB  ■  prohibition  on  the  part  of 
Uk  railroad  company  to  extend  Ita  tracks  to 
•ome  other  point  and  there  employ  another 
ferry  to  transport  Its  pamengers  and  frelgbt 
tram  and  to  St.  Loals.  Wigglna  Ferrr  Co.  v. 
Uhlo  It  U.  B.  Co.  Ti  III.  SSO. 

Ao  eiecDted  agreement  to  advance  purchase 
money  of  land  In  coDsIderatlon  that  the  pur- 
chaaer  shall  secure  the  (errr  riiht  on  the  land 
for  the  nae  of  the  lender,  and  the  taking  of  the 
title  In  the  name  of  the  purchaser,  create,  as 
to  the  ferry  right,  an  Implied  truat  Id  faTor  of 
the  tender.    Williams  y.  Turner,  T  Ga.  348. 

VII.  Rlghta   and   datte*   of  fem/ntan. 

a.  fu   sstKTiiE. 

Tbe  holder  of  a  ferry  franchlie  owes  certain 
datiss  to  the  public  because  of  the  priTlleKee 
IlTeu  him,  and  he  baa  certain  rights  In  re- 
turn, which  are  accorded  him  as  compenaatlan 
for  the  dutlea  performed.  Among  his  duties 
are  to  proTlde  adequate  meaiis  for  accommoda- 
ting the  tremc.  and  to  have  the  ferry  In  readi- 
ness for  use  at  sll  times  irheo  It  could  reason- 
ably be  demanded  ander  all  tbe  circumstances  of 
the  cnse.  Furthermore,  be  must  refrain  from 
laterference  wltb  traSlc  on  the  river  more  than 
Is  reasonably  necessary. 

Failure  to  exercise  a  ferry  freDcblse  may  be 
ground  of  forfeiture.  New  York  v.  Starln,  lOS 
N.  I.  1,  la  N.  E.  831. 

The  law  esUbllsbes  ferries  for  tbe  public 
good  and  convenleace,  and  not  for  the  Individ- 
ual proBt  of  tbe  keeper;  and  he  wbo  accepts 
,thls  trust  moat  provide  himself  wltb  proper 
tioats  to  accommodate  the  public  at  sll  stsgea 
of  water,  either  higb  or  low,  or  suffer  tbe  con- 
sequence of  bis  neglect  Jsblns  v.  Uldgett,  23 
Ark.  4T4. 

One  wbo  aecepta  a  ferry  franchise  Is  bound 
to  furolsh  reasonable  accommodations  to  tbe 
public,  to  submit  to  the  general  ferry  regula- 
tions throughout  tbe  state,  and  to  take  Just 
and  rvasonable  toll  as  from  time  to  time  the 
legislature  sbaJl  establish.  Charles  Blver 
n ridge  V.  Warren  Bridge,  T  Pick.  314. 

The  public  grants  tbe  exclusive  privilege  of 
ferrying  for  a  consideration  :  that 


l;    the 


rellng    , 


unity. 


Wbere  a  railroad  corporation,  whose  charter 
Is  subject  to  alteration  by  the  legislature,  baa. 
under  legislative  sanction,  acquired  an  exist- 
ing terrr  franchise  as  an  extension  and  part 
of  Ita  railroad  line,  the  legislature  may  require 
such  corporation  and  Its  succeasora  to  operate 
the  ferrr.  Brownell  v.  Old  Colony  E.  Co.  164 
Masa.  2e.  29  L.  R.  A.  16D,  41  N.  E.  107. 

A  railroad  company  is  not  authorised  to  be- 
eome  the  owner  of,  or  operate,  a  ferry,  unless 
such  power  Is  expressly  or  by  necessary  Impli- 
cation given  to  It  by  statute;  and  bence.  a 
railroad  company  operating  a  terry  without 
such  statutory  autborlty  Is  not  liable  to  In- 
dictment for  failure  to  keep  It  la  repair.  State 
T.  Wilmington  *  M.  R.  Co.  44  N.  C.  (Ousbee 
L.)   234. 


The  licensee  has.   under  his  license,  a  right 
to  tolls,  and   tbe  only   question  that  can  arise 

09  L.R.  A. 


's  wbsther  or  not  ha  baa  In  any  case  relMsed 

.hem. 

A  custom  by  which  all  lababltanta  of  a  cer- 
aln  village  dwelling  In  ancient  bouaea  had  paa- 
tage  on  a  feny  free  of  toll  la  good  If  founded 
jpoD  a  lawful  beglnnlDg.  Pain  v.  Patrick,  8 
.Uod.  280,  tub  nom.. Payne  v.  Partridge,  1  Balk. 
12. 

And  the  keeper  of  a  ferry  I*  not  discbaiged 
from  bis  duty  to  carry  certain  persona  free  of 
coll  by  hlB  eonatrnctlng  a.  bridge  over  wbieb 
they  can  Dnd  passage.    Ibtd. 

An  agrsement  to  carry  a  person  on  a  ferry 
[ree  of  toll  Is  not  a  covenant  real,  so  as  to  bind 
a.  subsequent  porcbsser  of  the  ferry,  altbougk 
It  was  made  on  a  partition  of  a  tract  of  land 
Including  tbe  ferry  landing  and  aa  part  consid- 
eration for  tbe  transfer  of  tbe  ferry  landing 
lo  the  covenantor.  Morse  V-  Gamer,  1  Strobb. 
I..  514.  4T  Am.  Dec.  SSS- 
'  A  reservation  In  a  sale  of  a  ferry  franchise - 
of  ferriage  for  the  grantor  snd  bis  family  free 
from  all  charges  or  demands  forever,  without 
Buy  specified  limitation,  entitles  such  grantor 
to  tbe  free  transportation  of  lumber  wblcb, 
under  a  contract  tor  tbe  running  of  bis  mill 
Uy  another,  tt  Is  bis  duty  to  hsul  to  a  point  re- 
quiring tbe  crossing  of  tbe  river.  Btaphens  v. 
Knott,  2  Or.  304- 

Tfae  owner  of  a  ferry  francblse  cannot  en- 
cumber it  with  perpetual  burdens  the  tendency 
of  which  would  be  to  destroy  its  public  use- 
fulness. A  contract,  therefore,  made  by  a  fer- 
ry owner  with  the  owner  uf  land  adjoining  bla 
landing  on  one  side,  granting  free  ferriage  to 
Huch  owner  and  family  In  conBlderatiou  of  the 
privilege  of  tying  bia  terry  boat  to  a  tree  on 
hia  land,  and  of  using  a  portion  thereof  for  ferry 
purposes.  Is  a  mere  personal  contrsct,  binding 
upon  such  owner  and  his  succesaorB  so  long  aa 
tbey  voluntarily  continue  to  use  tbe  property 
of  such  owner,  but  csnnot  be  enforced  sgslnst 
remote  successors  after  tbe  origins!  franchise 
bsE  expired,  and  they  iiave  ceased  to  make  aae 
of  tbe  privileges  granted  by  the  contract.  Potts 
V.   Park,  106  Ky.  2U2,  49  8.  W.  1058. 

One  continuously  using  a  ferry  without  ob- 
jecting to  the  failure  of  tbe  proprietor  to  com- 
ply with  a  statute  providing  tor  tbe  forfeiture 
of  tolls  by  owners  of  ferries  neglecting  to  keep 
(lied  up  In  a  consplcuoas  place  the  rate  of  toll 
will  be  presumed  to  have  used  snch  ferry  nnder 
a  contract  to  pay  tbe  tolls,  and  cannot,  in  sn 
action  to  recover  them,  set  up  sncb  forfeiture 
as  a  detense-    Addison  v.  Hard,  1  Ball.  I^  431. 

c  fnloVerenca  tdth  rlgUtt  uf. 

1.  ibtence  of  cemppMUoM. 

What  will  be  a  vlalatloo  of  a  ferry  franchise 
will  be  determined  primarily  by  its  terms,  and 
secondarily  by  tbe  cbsracter  of  the  acts  com- 
plained of.  Of  course.  If  the  frsnchlse  is  not 
exclusive,  tbe  owner  will  have  no  ground  to 
complain  of  rivals.  So,  complaint  cannot  t»e 
made  of  transactions  occurring  beyond  the  lim- 
its of  the  exclusive  grant. 

It  Is  not  the  mere  diminution  of  profits  oc- 
casioned by  a  new  ferry  which  constitutes  it  a 
nuisance  to  an  old  one,  but  to  produce  Ibla  ef- 
fect tbe  new  one  must  be  established  within 
the  range  of  the  exclusive  right  of  tbe  old  one. 
which  Is  to  b«  settled  on  proof  of  use  In  rase 
of  a  prescriptive  right,  snd  by  the  grant  where 
ine  exists.  Charles  River  Bridge  v.  Warren 
ISrldge.  7  I'ick.  344. 

la  Xewton  T.  Cubltt,  12  C.  B.  N.  S.  58. 
jihlcb  was  an  action  tOr  Infringing  a  ferry 
.'rnnclilBe.  the  court  said:  Tbe  principle  by 
which   to   decide   wbether  lbs   proximity  of  m 
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new  pMuKe  scrou  tbe  water  to  Mi  MO 
Unj  Is  ictloDBble,  bu  not  been  clearl;  Itid 
•Iowa,  li  »ems  reaaonabJe  to  Inter  tbnt,  It 
tbe  (raacbJae  of  ■  tarry  be  cHtabliibed  (or  la- 
clllt?  ot  paange.  and  1(  tbe  loDiiopolr  be  glvta 


of  clrcQmitaiim  creatine  new  hlgbwayi 
land  would  carry  nllh  It  a  rlgbt  to  continue 
tbe  line  of  tbose  wajs  aAoss  a  water  wa; :  and 
It  Is  obvious  tfaat  tbe  glngJe  landing  place  wbkh 
aoRlced  lor  tbe  aolnbablted  marab  would  be 
Qtterl]'  loadequate  for  lereral  towni  tbro 
with   Indus  trloas  inecbanlci. 

In  Churcbman  t.  Tunital,  Hardr.  1S2,  It  wai 
beld  thAt  the  owner  ot  a  ferry  !■  not  entitled 
to  reicr^D  the  owner  of  land  %  of  a  mile  olf 
Irom  operating  a  ferry  at  luch  point,  ■ 
grant  ancb  relief  would  tend  Co  create  a 
Di^Kily.  Thli  case  waa,  bowever,  eiprenlj 
OTemled  In  Atty.  Gen.  t.  Klcharda,  2  AnsCr. 
003,  and  In  Huny  T.  Field,  *  L.  J.  Uxch.  N.  S. 
239,  2  Cramp.  U.  &  R.  4S2.  E  Tyrw.  8GS,  1  Oali 
IBS.  la  tbe  liLtter  can  I^rd  Ablnger  uya 
that,  apon  another  bill  Hied  by  CburcbniBn  In 
leflS,  after  tbe  restoration,  a  decree  waa  made 
by  Lon]  Hale  on  the  IStb  ot  June,  11  Car.  II., 
In  fBTor  of  the  aame  plaintiff,  that  the  new 
ferry  ahould  be  put  down. 

Id  Cbarlea  BlTcr  Urldge  T.  Warren  Bridge, 
11  Pet.  420,  9  U  ed.  TT3,  Taaey,  Ch.  J.,  tn 
referring  to  the  Cburcbman  Caae.  stated  that 
It  was  repugnant  to  all  tanner  caaea,  aa  — " 

tn  Plm  T.  Cnrell,  0  Meea.  A  W.  260,  an  action 
tor  Intrlnglng  a  ferry,  Parke  B,.  stated  tbat 
the  report  of  Cburchman  t.  Tuustal,  In  Uardr. 
160.  li  Incomplete,  and  that  tbe  statement  of 
It  la  Buiiey  t.  Field.  2  Cromp.  M.  ft  R.  436, 
4  L,  J,  KMh.  N.  S.  239,  5  Tyrw.  856,  1  Gale, 
108,  la  correct  -.  that  the  declalon  ultimately 
waa  tor  the  plalntlir. 

A  terry  frsncblae  la  not  Infringed  by  one 
carrying  people  to  a  town  near  the  termlnua  of 
tbe  ferry,  but  at  a  ■ufficlent  distance  from  It  to 
be  of  inbatantlal  Importance  to  those  having 
to  pais  to  aucb  town.  Newton  T,  CubJtt,  12  C, 
B.  N.  B.  32.  In  this  caae  the  distance  was 
1.280  yards,  and  It  was  held  that  to  carry  per- 
sons to  that  point  who  actually  desired  to  go 
there  and  not  to  the  terminus  of  tbe  terry,  waa 
not   an   Infringement. 

Where  a  ferryman  la  poasesied  of  an  eiclus- 
Ire  ferry  between  certain  points  he  cannot 
maintain  an  action  against  another  for  carry. 
Ing  persona  across  to  a  place  near  one  of  bis 
termini,  where  It  Is  not  dona  fraudulently  and 
for  the  purpose  of  avoiding  tbe  regular  ferry, 
and  tbe  persons  carried  have  no  Intention  of 
going  to  tbe  place  situated  at  the  terminus  of 
Ihe  plalntilTs  terry.  Tripp  v.  Frank.  *  T.  B. 
eea. 

He  Is  not  a  "customer"  of  the  established 
terry  who,  wishing  to  go  to  a  point  bait  a  mile 
from  the  termlnua  of  the  terry,  would  have  to 
gut  there  through  the  marsh  or  blre  a  boat  to 
take  him  there  If  he  patronlaed  the  ferry :  and 
the  ferry  franchise  la  not  violated  by  one  who 
seu  bim  over  at  the  desired  place,  slthough 
ibe  law  forblda  the  esuhilshment  ot  a  com- 
IwLlDg  ferry  within  tbat  distance.  Taylor  v. 
Wilmington  &  U.  R.  Co.  49  N.  C.  (4  Jones  L.) 
277. 

A  terry  franchise  la  not  Infringed  by  the 
owner  of  another  ferry  landing  a  person  across 
the  river  at  a  point  from  which  be  ultimately 
proceeds  to  tbe  terminus  of  tbe  other  ferry, 
where  It  does  not  appear  that  to  reach  such 
terminus  was  hi*  only  object  In  crossing,  and 
where  there  were  points  between  tbe  landing 
place  and  sucb  terminas  to  which  the  passenger 
may  have  been  mlng,  alChoogb  he  eventoaJlj 
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proceeded  to  the  terminus.  Hanej  t.  Field, 
2  Cromp.  M.  &  R.  432.  4  L.  J.  Exch.  N.  B.  239, 
1  Oale.  lae.  6  Tyrw.  850, 

To  be  an  Infringement,  the  rlva:  tranaporta- 
tltm  must  be  across  tbe  stream  In  tbe  regular 
way  In  which  terries  operate,  for  a  ferry  fran- 
chise la  not  Invaded  by  one  maintaining  a  line 
ot  stesmers  for  the  transpnrtstlon  of  freight 
along  a  river,  hBring  a  landing  at  a  place  2 
mllcB  from,  but  wltbln  tbe  exclusive  franchise 
ot,  the  ferry,  no  persons  being  carried  over  tbe 
river  tor  fee  or  reward,  llrondnai  v.  Baker, 
94  N.  C.  675,  56  Am.  Rep.  633 :  Hnsiey  v. 
Field.  2  Cromp.  H.  A  R.  432,  4  L.  J.  Eich.  N. 
8.  230,  1  Gale,  166,  5  Tyrw.  655;  Conway  v. 
Taylor,   1  Black,  603,  17  U  ed.  IBl. 

But  rights  of  commerce  glre  no  authority  to 
their  possessor  to  Invade  tbe  ferry  franchise  ot 
another.  Conway  v.  Taylor,  1  Black,  603.  17 
L.  ed.  191. 

And  equity  will  restrain  the  Infringement  of 
a  ferry  franchise  by  a  vessel  owner  baving  a 
United  States  barbor  llcenie,  making  regular, 
hoarly  "eicnrslons"  between  the  same  places, 
and  soliciting  persons  Co  take  his  boat  In- 
stead of  tbe  terry.  Uldland  Terminal  *  Ferry 
Co.  V.  Wilson,  28  N.  J.  Eg.  687. 

X  Omriage   wltAoNt   oompenaatioa. 

The  roarts  have  not  fnliy  agreed  as  to  how 
far  carriage  merely  for  accommodation  without 
charging  for  the  aervlce  would  violate  the  terry 
rights. 

One  line  ot  cases  holds  tbat,  to  entitle  an 
owner  of  a  licensed  ferry  to  maintain  an  action 
for  damages  from  the  running  of  another  ferry 
within  tbe  distance  problbtCed  by  aUtute,  IC 
must  appear  that  snch  ferry  was  mn  for  fee 
or  reward,  or  tbe  promise  or  expectation  of  It, 
or  that  IC  was  run  for  other  than  tbe  personal 
use  of  the  owner,  or  that  ot  his  family.  Han- 
Bon  V.  Webb.  8  Cal.  237. 

One  who  transports  people  across  a  stream 
wllhoat  recelTlug  compensation  for  bis  services 
does  not  Infringe  tbe  exclusive  privilege  grant- 
ed to  another  to  maintain  a  ferry  In  the  vi- 
cinity.    Chapelle  v.  Wells,  4  Mart.  N.  B.  427. 

On  simllir  grounds,  it  Is  held  that  an  in- 
dividual has  the  right  to  trsnsport  himself 
over  a  rlrer  In  hia  own  boat,  although  there 
may  be  ■  licensed  ferry  at  the  same  place,  but 
he  may  not  make  this  Individual  right  the 
medium  or  cover  of  conveylss  travelers  whose 
carriage  legally  belongs  to  Ihe  licensed  ferry- 
man.    Weld  *.  Chapman,  2  Iowa.  524. 

Lnder  the  statute  of  Arkansss  In  relation  to 
ferries,  which  provides  tbat.  when  a  frsncbise 
has  been  granted,  a  similar  franchise  shall  not 
be  granted  to  another  wltbln  a  mile  along  the 
stream,  a  ferry  licensee  baa  no  right  to  pre- 
vent dtlsens  from  using  their  own  boats  upon 
the  stream  for  a  mile  above  or  below,  carrying 
themaelvra.  their  families,  employees,  guests, 
or  occasionally  a  friend,  or  occasionally  [end- 
lug  their  boats  to  each  other;  bat  such  per- 
sons, in  aslng  Che  banks  ot  tbe  licensee  for 
landings  eicept  at  a  public  highway,  and  In 
crossing  his  lands  to  reach  their  boats,  are  li- 
able as  trespassers.  Hunter  v.  Moore,  44  Ark. 
184,  Gl  Am.  Rep.  BBS. 

It  Is  not  sn  Infringement  of  an  exclusive 
ferry  privilege  for  a  person  operating  a  mana- 
facturlag  establishment  regularly  to  carry  bis 
property  across  the  river  oo  a  flat  boat  at  such 
I  as  may  be  convenient  Aleiandrla.  W. 
Ferry  Co.  v.  WIsch.  73  Mo.  655.  89  Am. 
Rep.  535. 

8o.  one  crossing  a  river  at  s  poInC  where 
there  Is  a  ferry.  In  ■  canoe  not  belonging  Co  the 
r  of  the  ferry,  bat  landing  on  tbe  other 
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■Ide  br  gettlnK  from  tbe  csDoe  Into  one  of  the 
ferrybuRta  ind  rrom  (Iimce  to  tbe  bank.  i>  not 
liable  lor  Che  rate  of  ferrlase  Bllowed  bj  law. 
Henry  t.  Turner,  2  Port.  (Ala.)  2S. 

It  would  Kvm  thiit  the  nn'aCIon  of  tba  lia- 
bility tor  auch  acta  ■■  Iha  above  vonld  have 
to  lurn  ou  the  clrcumatancea  of  the  case.  It 
probabl;  cinaot  be  held  Co  be  a  Tlolatlon  of  a 
(erry  rlghC  for  a  neighbor  to  u*a  bl>  own  alillT 
on  the  river,  even  thouKh  he  ullllxea  It  oc- 
caalDDBlIy  la  rench  the  other  shore.  Bat  ancb 
aclB  may  easily  become  an  abuse. 

TbUB.  the  purchsae  by  a  number  of  perioaa, 
of  a  ferryboat  and  landing  placei  on  each  aide 
of  a  river,  and  tbelr  eiclualve  use  lor  the  ter- 
tylng  of  ineh  ownera  and  their  terolllea  acroaa 
•adh  river  b;  a  ferryman  employed  by  them  aC 
a  yearly  aalary,  wit  bout  carry  log  any  oCher 
peraoaa  el  Cher  (or  toll  or  free,  are  unlawful  as 
axalcaC  (he  owner  of  a  tegalarly  llcenaed  ferry 
eatnbllBbed  within  the  dietanee  from  aach  other 
prohibited  by  law,  aa  a  combination  formed 
manlfeaCly  tor  the  purpose  of  eradlns  the  pay- 
ment of  Colla ;  and  he  may  enjoin  ICa  uae.  War- 
ren T.  laoner,  21  Ky.  L.  Bep.  1078,  SS  8.  W. 
167. 

And  a  tavern  keeper  vIm  traniporta  aeroas 
■  river  gratulCoualy  persona  who  aCop  at  bis 
hotel  la  liable  In  damages  to  Cbs  leasee  of  the 
eiclnalve  rlgbt  to  keep  a  ferry  at  that  point. 
Fanner  v.   Watklaa.  IS  La.  204. 

Bo,  an  unlicensed  person  who.  wblls  a 
bridge  Is  being  repaired,  operates  ■  ferry  for 
tbe  accommodBtlou  of  himself  and  othen  from 
Whom  he  receives  pay,  and  thereby  Infringes 
tho  rlgbt  of  one  licensed  to  maintain  a  terry 
nntll  tbe  bridge  la  completed,  cannot  arge  thoC 
he  keeps  only  a  private  ferry,  It  IC  was  estab- 
lished In  conaeqoeace  of  tbe  bridge  being 
broken,  and  would  not  bave  been  used  If  tbe 
bridge  had  been  pamable.  Ucliinl*  v.  Face,  TS 
Hlal.  SBU,  2fi  Ho.  S8B. 

S.  BTUgtt. 

Whether  "r  not  the  erection  of  a  bridge  with- 
in tbe  eiclnslve  limits  ot  a  ferry  franchise 
violates  the  rights  of  the  ferryman  will  de- 
pend on  the  eonatructlon  wblch  the  courts  give 
tba  llcenae, — whether  or  not  It  Is  eicluslvc 
of  bridges,  aa  to  which  aee  IV.  b, — and  on  the 
pnrpose   tor  which    the   bridge   la   Intended. 

A  terry  francblae  Is  not  Infringed  by  the 
construction  of  a  railroad  bridge  connecting 
with  a  railroad  at  either  aide,  and  over  which 
tha  railroad  trains  with  their  passengers  are 
carried,  even  though  It  be  constructed  without 
the  BDthorlty  of  an  act  of  rarllament.  Hop- 
hlns  V.  Great  Northern  R.  Co.  L.  B.  2  Q.  B. 
Dlv.  224,  46  L.  I.  Q.  B.  N.  S.  261},  Se  I^  T.  N. 

8.  see. 

And  a  railroad  bridge  Is  not  rendered  an  In- 
fringement of  a  ferry  franchise  by  the  fact  that 
It  Is  provided  with  a  foot  bridge  tor  the  use  at 
which  no  toll  l>  charged,  and  wblch  Is  used  to 
enable  paneagers  to  go  to  and  from  tbe  rail- 
road autlon,  although  It  may  be  need  by  trea- 
paaaere  who  an  not  going  Co  the  railroad  aCa- 
tlon.     fbM. 

The  tact  that  a  ferry  la  not  actnally  Injured 
by  the  conatructloD  of  a  railway  toll  bridge  and 
toot  way,  which  divert  CralBc  from  the  terry. 
nnCII  SQch  tralHc  Is  actually  diverted,  does  not 
prevent  the  Injory  from  arising  from  tbe  con- 
struction of  tbe  bridge,  within  the  meaning  of 
the  statute  entitling  to  compensation  Che  own- 
er of  property  Injuriously  altected  by 
•tmctlon  of  Che  railway.  Queen  *.  I 
n.  Co.  U  B.  S  q.  B.  422.  40  L.  I.  Q.  B,  N.  S. 
160,  2B  L.  T.  N.  a.  84,  ID  Week.  Bep.  1138. 

The  ferry  landing  not  being  affected  or  ob  . 
aCmeted  by  the  erection  of  a  bridge  acrosa  the 
»  L.S.  A. 


Ohio  river,  the  owners  of  an  eiclnalv*  tT«B- 
ehlse  for  a  ferry  across  ibsC  river  aC  that  point 
are  not  entitled  to  a  recovery  of  damagea  for 
any  loss  and  Injury  austalned  In  consequence  of 
the  erection  of  sach  bridge.  PlaCt  v.  Covington 
i.  C.  Bridge  Co.  8  Bnah.  81. 

Dnt  where  a  ferry  la  attached  to  the  adjoin- 
ing land  an  Injury  to  IC  by  tbe  construction  at 
s  railway  bridge  entitles  the  owner  to  compen- 
sation as  for  an  Injury  to  tbe  land.  Re  Cooling, 
19  L.  J.  tj.  B.  N.  8.  25.  14  Q.  fi.  23.  14  Jnr.  128. 

Although  In  Pennsylvania  It  bss  been  held 
that  a  lawful  conaCructlou  of  a  mllnisd  bridge 
over  a  river  In  such  a  way  aa  to  Intertere  with 
>  terry  landing  Is  not  an  Injury  to  private  prop- 
erty In  the  terry  franchise,  for  which  compen- 
naCIOD  must  be  made.  Pittsburgh  A  L.  E.  R. 
Co.  V.  Joues,  111  Pa.  204,  Bfl  Am.  Bep.  260,  2 

The  establishment  and  mslntennnce  of  a  free 
bridge  over  a  river  wlChln  2  miles  by  water  of 
a  public  ferry  is  a  violation  of  the  spirit  of  a 
statute  prohibiting  tbe  eslabllahment  of  a  pub- 
lic terry  within  2  miles  by  water  of  a  terr;  al- 
ready established,  wblch  will  be  enjoined.  Gates 
r.  H-Daulel,  2  Stew.  (Ata.)  211,  1»  Am.  Dec. 
49. 

One  claiming  a  right  to  operate  a  ferry  can- 
not recover  damages  of  persona  maintaining  a 
loll  bridge  which  diverts  trUBc  frvm  the  terry, 
anieas  IC  appears  that  at  tbe  time  of  the  al- 
leged Injury  the  plaintiff  was  licensed  to  keep 
a  ferry.  Ranger  v.  Little  Rock  Junction  B.  Co. 
S2  Ark.  61.  U  8.  W.  065. 

The  Injury  to  a  terry  tor  which  a  bridge  com- 
pany would  be  liable  under  Its  charter  on  build- 
ing Its  bridge  la  such  as  It  would  be  llsbls  (or 
at  common  law.  if  It  Invaded  the  ferry  right 
without  statutory  aaCborlty.  Columbia  Dela- 
ware Bridge  Co.  v.  Gelaae.  BS  N.  J.  L.  CSS. 

A  ferry  In  existence  and  contlnuoualy  op- 
erated many  yeara  before  a  bridge  company  is 
Incorporated,  Is  Included  among  those  entitled 
to  compensation  when  injured  by  the  erection 
of  the  bridge.  Dotwithstanding  a  subsequent  act 
o(  Che  legislature  aulhorlilng  Its  establlahment 
and  Cbe  Caking  of  tolla  at  IC,  as  such  act  merely 
lor  rights  and  gives  additional  priv- 
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Oue  who  clalma  the  right  to  operate  a  ferry, 
and  who  InstituCea  an  action  agalnat  the  own- 
era  ot  a  toll  bridge  for  diverting  traffic  from 
It,  cannot  recover,  nnleaa  it  appears  that  tbe 
defendants  collected  Colls  withouC  lawful  au- 
thority, from  peraona  using  the  toll  bridge. 
Hanger  v.  Little  Bock  Junction  B.  Co.  62  Ark. 

61,  ij  8.  w.  ees. 

A  ferry  company  Is  not  entitled  Co  recover 
damsgea  tor  the  diversion  ot  travel  by  lbs  con- 
slrnctlou  of  a  brldje  upon  ICs  line,  although  IC 
la  entitled  Co  damagee  or  Injnrlee  to  IC  by  Che 
placing  of  piers  In  such  a  way  bb  to  Interfere 
with  Che  passage  ot  ICa  bonta.  Blvercon  Ferry 
Co.  V.  McKeeaport  A  D.  Bridge  Co.  1  Pa.  Super. 
Ct.  687. 

4.  Olhar  mattert. 

The  violation  of  an  sxclaclve  ferry  privilege 
cannot  be  excused  because  the  owner  did  not 
furnish  fnll  accommodatloD  to  all  who  applied. 
Hlckley  ¥.  Gllderaleeve.  10  C.  C.  C.  P.  460. 

But  the  ground  upon  which  tbe  owner  ot  an 
indent  ferry  can  claim  protection  against  an 
Infringing  terry  la  tbe  obligation  be  la  under  to 
keep  the  ferry  always  In  a  flt  slate  for  tbe  use 
nf  the  public:  hence,  It  waa  held  that  one  op- 
erating a  ferry  on  Sundays  only,  under  a  spe- 
cial license  for  Chat  purpose,  and  being  nnder 
-10  obligation  to  keep  np  the  ferry,  bnc  being 
free  to  abandon  It  aC  any  time,  could  not  main- 
tain an  action  agalBit  an  latrlnglng  ttaj  In  tha 
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■liMtica  of  fraud,  btton  t.  Gooddai,  L.  B.  S  ' 
Eq.  128,  8D  L.  I.  Cb.  N.  B.  427,  14  L.  T.  N.  B. 
209.  14  Week.  Hep.  eS4. 

Where  rfpirlan  oimcn  haTC  na  right  to  keep 
a  ferrr  ao  aa  to  charge  a  compeDaatlan  for 
tcBJoaportlDg  penona  or  property  o*er  (be  rlTer, 
thej  cannot  recover  asBlnBt  one  for  merely 
trBDiportlDg  pmaengera  aeroaa  the  rlTer  on  a 
boat  kept  by  delendant  for  tbat  purpcwe.  Or 
gan  T.  Memphis  &  L.  B.  B.  Co.  51  Art.  235.  11 
B.  W.  m. 

The  owner  of  a  ferry  aeron  the  Ohio  rlrer 
canoot  recOTer  damages  for  ■  dlatarbance  of 
hli  fetry  prWIlege  by  a  rlral,  unleaa  be  Is  en- 
titled by  law  to  the  eielurive  terry  prlTllegea 
■t  that  point  Owena  Broa.  t.  Lockwood,  SS 
Ky.  2«a. 

The  operation  of  a  ferry  will  not  be  enjoined 
at  the  ault  of  a  competitor  on  the  ground  that 
persona  croaalng  at  ancb  ferry  mlgbt  commit  a 
trespaBB  on  complalnant'a  property  by  making 
nae  of  a  Coll  road  thereon  wlthoot  paying  toll. 
Colllna  V.  Sherman.  Bl  KIm.  UTS. 

m  Anonymona,  1  Vea.  ^r.  47(1,  the  eoort.  In 
detennlnliig  a  motion  to  reatraln  before  anawer 
the  operation  of  an  Infringing  terry  that  was 
ot  great  Importance  to  a  large  city,  aaid  thia 
U  like  the  terry  on  the  Thames  and  the  paa- 
aage  of  boau  lo  Gravesend,  which  have  a  eote 
right  <it  carrying,  yet  other  ferrle*  do  carry 
every  day,  and  It  la  not  held  an  Infringement 
of  tbelr  right. 

A  (erry  right  la  Infringed  by  the  act  Of  taking 
aeroaa  a  alngle  peraoo  wh6  wonld  otherwlaa 
have  gone  by  way  of  the  ferry.  North  A  Sooth 
Shields  Farry  Co.  v.  Barker,  2  Bich.  186. 

A  fert7  right  le  not  limited  to  t»oata  exceed- 
ing a  certain  sUe  or  burden,  ao  aa  to  permit 
otbera  to  operate  a  ferry  of  smaller  bniden,  by 
a  alatate  declaring  that  If  any  peraoa  abonld 
nae  any  boat  exceeding  a.  apeclfled  burden  Id 
ferrying  for  hire  aeroaa  a  rlyer,  be  abonld  be 
subjected  to  a  penalty,  aa  such  atacnte  merely 
added  accDmnlatlve  remedy  by  way  ol  penalty. 
IbU. 

A  ferry  traui^hlie  la  Infringed  by  tb«  opera- 
tion ot  a  ferry  wltbln  a  abort  dlatance  of  Ita 
termini,  sod  which  carries  people  whose  Imme- 
diate destination  la  oiLe  of  the  termini  of  the 
lleenaed  ferry.  Jettett  t.  Anderson,  2T  Grant 
Ch.  (U.  C.)  411. 

In  Norwood  V.  Norwood,  4  Harr.  A  J.  112, 
Manaon,  Chancellor,  In  refualng  to  determine 
the  right  to  an  Injonctloa  to  reetraln  the  op- 
eration of  a  rlTsl  ferry  by  one  tenant  In  com. 
mon  of  an  eilating  ferry,  becaaae  of  Insnll). 
clency  of  the  eyldence  Iwfore  him.  conaldered 
tbat  U  two  peraoQB  agree  to  aet  up  at  their 
Joint  expense  a  ferry  for  the  sceommodatlon 
of  travelers  on  s  certain  road,  and  the  ferry  la 
accordingly  set  np,  the  setting  np  of  another 
terry  by  one  of  such  persons  (or  his  own  emolu- 
ment wltbln  a  short  dlatance  of  the  flrst  ferry 
to  accommodate  (he  same  set  of  travelen  would 
be  a  violation  of  the  riKht  and  Intereala  of  his 
partner:  bnt  If  the  ferry,  although  near  by,  la 
only  for  the  accommodation  of  the  traTelers  on 
another  road  who  would  not  oCberwlie  cross 
■C  the  old  ferry,  the  other  owner  would  not  be 
entitled  to  have  It  suppreeaed. 

A  peraon  operating  a  ferry  la  liable  for  the 
act  ot  his  MrraaC  In  landing  a  peraon  at  a 
point  which  infringes  another  ferry  franchise. 
Huiiey  V.  Field.  2  Cromp.  M.  A  B.  432,  4  L.  J. 
Each.   N.  8.  239,   I  Qale,   ISO,  6  Tyrw.  SDS. 

The  owner  of  a  ferry  has  a  cause  of  action 
against  one  carrying  passenger*  In  tbe  line  of 
the  ferry,  whether  It  Is  done  directly  or  In- 
directly. Be  has  a  right  to  the  transportation 
ot  paaaengers  ueing  the  way.  And,  If  the  al- 
leged wrongdoer  makes  a  landlug  place  near  to 
SO  L.  R.  A. 
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the  ferry  landing  place,  so  as  to  be  In  aubst 
the  same,  making  no  material  dllTerenci 
travelers,  such  wrongdoer  will  be  llnb)e. 
wbers  the  alleged  Infringing  terry  lands  p< 
at  such  a  distance  from  the  old  ferry  aa  t 
at  substantial  Importance  to  tbe  panaeoEir 
Is  not  an  Infringement.     Newton  v.  Cubitt 

c.  B,  N.  s,  oe. 

d.  B«mtdy  for  cloIOfloH  of  tigltt. 


In  general.  It  may  be  Mated  that  anyone 
whose  rights  are  Interfered  with  according  to 
tbe  prlnclplea  itated  supra,  VII.  c,  la  entitled 
to  relief. 

Thus,  (be  conatrnctlon  ot  a  terry  without 
public  authority,  so  near  to  a  licensed  one  as  to 
draw  away  Ita  custom.  Is  a  nnlsonce  for  which 
the  owner  ot  the  licensed  terry  mny  maintain 
an  Bcllon.  Stark  v.  U'Gowen,  1  NoCC  &  M'C. 
387,  a  Am.  Dec.  712. 

But  a  person  operating  a  ferry  under  a  grant 
conferred  by  a  special  act  ot  legislature,  which 
confers  no  eicloslve  franchise  or  power  to  de- 
clare a  forfeiture  ot  the  boat  ot  another  who 
mna  a  ferry  wltbout  authority  wllhln  tbe  dis- 
tance from  bis  ferry  prohibited  under  tbe  gen- 
eral ferry  laws,  cannot  avail  hlmaelf  ot  the 
provisions  ot  the  genera]  terry  lawa  anthorls- 
Ing  a  forteltnre  In  such  case.  Oear  v.  Boiler, 
dick.  84  III.  T4. 

So.  consent  tiy  the  owner  of  a  ferry  to  the 
erection  ot  a  bridge  wlthtn  tbe  limits  of  his 
eiclQalva  privilege  will  prevent  bis  recovering 
damages  for  Injuries  to  bis  ferry  right,  caused 
by  the  erection  Ot  the  bridge.  Uorey  v.  Orford 
Bridge,  Smith   (N.   H.)   Bl. 

And  one  aaking  to  restrain  a  defendant  from 
ferry  on  the  ground  that  It  In- 
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tbe  strength  of  his  own  eiclnslve 
right:  and  It  Is  not  anOIclent  that  the  defendant 
has  no  right  to  maintain  tbe  Infringing  ferry. 
Londonderry  Bridge  Comrs.  v.  M'Keever,  Ir.  L. 
S.  ST  Eg.  164. 

So,  a  county  la  not  liable  tor  Injuries  to  the 
landings  and  ferry  right  of  an  owner  by  the 
construction  of  a  bridge  over  a  atream,  where 
tbe  building  ot  the  bridge  by  the  county  com- 
mlsslooera  was  nnaotborlied  and  wholly  out- 
side the  powers  conferred  on  the  board,  be- 
cause tbe  stream  formed  a  boundary  line  be- 
tween that  and  another  connty,  and  they  failed 
to  obtain  the  concurrence  ot  tbe  commissioners 
of  tbe  latter  connty  to  Its  building  as  required 
by  law.     Browning  v.  Owen  County,  44  Ind.  11. 

A  ault  for  the  disturbance'  ot  an  eicluatve 
ferry  privilege  can  t>e  maintained  only  by  the 
peraon  In  whom  the  grant  lies.  Hlgglns  v.  Ho- 
gan,  7  U.  C.  Q.  B.  401. 

Tbe  owner  of  an  eieludve  ferry  privilege  has 
a  right  of  action  against  a  person  establishing 
a  tree  terry  wblch  takes  away  part  of  his  cus- 
tom, although  the  person  establishing  the  free 
(erry  receives  no  tieneBt  from  It.  as  Che  ground 
ot  the  action  !s  tbe  Injury  which  the  owner  ot 
the  privilege  austalns,  he  having  assumed  the 
burdens  attached  to  tbe  privllsgs.  Long  v. 
Beard,   T  N.  C.    (3  Hurph.)   67. 

Where  ous  operating  a  terry  on  Sundays 
only,  under  a  license  autborlsing  him  so  to  do, 
is  under  no  obligation  to  keep  np  the  ferry, 
being  free  to  abandon  It  at  any  time,  hla  right 
does  not  stand  opon  Ihe  same  footing  as  an  an- 
cient terry,  and  he  cannot  maintain  an  action 
(or  Infringing  bis  right.  althonv>:  the  effect  of 
the  Infringing  ferry  la  to  divert  trafllc,  Letton 
1.  Gooddcn,  L.  B,  2  Bq.  123,  3B  L.  J.  Ch.  N.  8. 
427,  14  L.  T.  N.  B.  2M,  14  Week.  Rep.  564. 


Wmt  Vikhwia  Sofrbmb  Oodbt  of  Afpbalb, 


Jam., 


In  BllKBCtt  T.  H&rt,  WUlei  Rep.  SD8.  It  via 
held  tbat.  In  BQ  tctlon  br  tbe  owner  of  a  tenr 
agalnat  ■  person  erecting  «n  InfrlnRlng  ferrr, 
the  plalDim  need  not  allese  Ilii.t  he  was  Hiaed 
In  tec,  hlB  poueulon  being  BufllrleDt  to  entitle 
blm  to  melDtain  ttt  action :  and  that  be  need 
not  Bet  forth  la  bla  declaration  that  he  keepe 
boatH  and  tecr;inen  BafScIent  to  ciXTj  pai- 
aengere.  The  reason  glTen  by  the  court  (or  Its 
opinion  did  not  appear  In  Che  report  of  the 
caae,  but  in  a  note  appended  (o  It  the  reporter 
gave  the  following  eitrnct  from  Mr.  JnXIce  &b- 
ney'i  nole  book :  "B;  tbe  court,  a  ferr;  la 
pHMfd  luria.  It  la  a  Iranchlae  Chat  no  one  can 
erect  without  a  Ucenae  from  the  Crown  :  and 
when  one  la  erected,  another  cannot  be  erected 
without  an  ad  «iid(1  damnum.  If  a  seeond  la 
erected  wllhout  a  Ucenae  tbe  Crown  baa  a  rem- 
edy bj  quo  warranto,  and  the  former  granlee 
haa  a  remedy  by  action.  But  what  profits  It 
rielded.  and  what  repair  It  waa  In.  were  proper 
tor  the  consideration  ot  the  Jury  to  tound  their 
damngei  npon." 

A  ferry  owner  hna  a  rigbt  of  action  agalnM 
one  who  carrlea  hla  cnslomen  between  point  i 
■erred  by  his  ferry,  under  a  grant  which  for- 
bida  any  other  peraon  "for  tee  or  reward.  «a>- 
trary  to  tbe  intent  and  meaning  of  tbe  act,  to 
set  over  any  peraon  within  the  limit  of  bla  ex- 
dualve  franuhlae.  Taylor  T.  Wtlnilngtoa  &  M. 
B.  Co.  40  N.  C.  (4  Jonea  L.)  2TT. 

One  tenant  In  common  of  a  ferry  francblae. 
In  Bole  pogseaalon  thereof,  may  maintain  an  ac- 
tion to  protect  It  from  Injary  or  destructlOE  by 
the  operation  of  another  ferry  within  1  mile 
thereof  contrary  to  statate.  Kortaln  t.  8mlth, 
114  Cal.  494,  46  Fac.  3B1. 

An  owner  of  a  ferry  la  In  poBseasiOD  of  It. 
•o  aa  to  entitle  him  to  maintain  an  action 
against  a  person  infringing  bla  right,  where, 
after  having  demised  It  to  another  by  parol  at 
a  certain  annual  rental,  be,  finding  It  anpraflt- 
ime   tbe   secrant   of   tbe 
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received  from  passengers  upon  being  allowed 
fixed  dally  wages,  which  I*  done.  Peter  t. 
Kendal.  6  Bam.  &  C.  T03. 

Tbe  fact  ihat  the  owner  of  a  terry  francblM 
had  abused  It  by  neglecting  his  duties  will  not 
deprive  him  of  an  acllon  against  another  tor 
InCrlDglng  bla  franchise,  as  hla  neglect  can  be 
taken  advantage  of  only  by  a  direct  proceeding 
by  the  Crown.     Ibid. 

In  an  action  by  Ihe  owner  ot  a  ferry  for  dla- 
tnrhance  ot  bis  francblie  be  need  not  produce 
n  grant  from  tbe  Crown,  where  he  provea  that 
he  ban  been  In  posaeaalon  of  and  used  the  ferry 
tor  aucb  a  time  ai  will  ralae  a  preaumptlon  of 
Itt  having  been  'origlnslly  founded  on  a  grajit. 
In  this  case  be  had  l)een  in  possession  for  tblr- 
ty-flve  years,  which  tbe  court  held  waa  sulD- 
clent  to  raise  such  a  preanmptlon.  Trotter  t. 
Harrla.  2  Younge  A  J.  285. 

No  recovery  can  be  had  for  the  Infringement 
of  a  ferry  franchise  during  the  time  when  the 
pialnllff  had  no  license.  Carroll  v.  Campbell, 
110  Mo.  ssT,  IS  3.  w.  »oe. 

Tbe  widow  and  children,  who  have  continued 
In  possession  and  the  operation  of  a  ferry  since 
the  death  of  Ita  owner,  have  such  a  Joint  In- 
terest aa  entitles  them  to  maJntaln  proceedings 
tor  an  award  agaluat  ft  bridge  company  re 
qnlred,  on  conatructlng  Its  bridge,  to  pay  dam 
ages  to  all  ferry  ownen  Injured  thereby.  Colum 
Ua  Delaware  Bridge  Co.  v.  Oelsae,  S5  N.  J.  L 
SS8. 

When  one  owns  a  state  franrblse  from.oni 
shore  for  b  feriy  crossing  a  river  bounding  dif 
farent  atatea,  which  be  usea  and  enjoys,  an^ 
can  only  use  and  enjoy,  by  compact  with  ttai 


on  the  opposite  shore,  each  fraoctUse  being  In- 
dependent of  tbe  other.  It  Is  not  necessary  that 
the  owner  ot  tbe  foreign  francblae  be  Joined 
with  blm  In  proceeillnga  to  recover  the  value  ot 
thla  franchise  destroyed  by  the  building  of  a 
bridge  In  Che  locality.  Colombia  Delaware 
Urldge  Co.  V.  OelMe,  SS  N.  J.  L.  SB,  Affirmed 
In  38  N.  J.  L.  G80. 

A  licensee  of  the  right  to  keep  a  ferry  la  not 
entitled  to  Injunctive  relief  ugalnst  another 
who  Is  operating  upon  the  same  route,  where 
he  haa  not  compiled  with  tbe  condlllona  of  hi* 
license,  bat  has  neglected  to  keep  and  at- 
tend tbe  ferry,  thus  tendering  nnotber  a  pub- 
lic neceasity.  Wtllard  v.  Forsytbe,  2  Ulcb.  N. 
P-   100. 

A  corporation  empowered  by  statute  to  es- 
tablish and  woA  a  steam  ferry  cannot  restrain 
a  person  who,  without  any  title,  haa  estab- 
lished a  ferry  wblch  Interferes  with  the  proflts 
of  Its  ferry,  unleas  it,  like  the  proprietors  of 
ancient  ferrlea,  la  under  obligation  to  maintain 
the  ferry.  Dondonderry  Bridge  Comra.  v. 
M'Keever,  Ir.  L.  B.  27  Eq.  464. 

Tbe  pnrcbaaer  of  a  ferry  franchise  cannot 
malnUln  an  action  enjoining  the  eatabllab- 
ment  of  another  ferry  at  the  same  point. 
where  ha  la  operating  hla  ferry  without  hav- 
ing obtained  leave  of  court  to  make  the  pur- 
cbaae.  or  having  Died  bla  bond  with  aurety  (n 
ilea  of  that  of  Ihe  former  owner,  aa  is  required 
under  the  ferry  lawa  of  Kentucky.  Dsvls  v. 
Contkolly.  21  Sy.  L.  Rep.  1459.  60  8.  W.  esi. 

In  a  suit  Co  restrain  defendant  from  main- 
taining a  ferry,  an  Injunction  wilt  not  be 
granted  «fbere  the  plaintlH  doea  not  show  an 
eidualve  terry  privilege,  but  only  alleges  tbat 
he  Is  entitled  Co  a  ferry  privilege,  and  haa  kept 
for  aeveral  years,  and  is  keeping,  a  ferry  aC 
(he  place  where  Che  defendant  has  bis  ferry, 
and  that  he  owns  the  land  on  one  aide  of  tbe 
river,  on  which  Is  a  landing  where  both  he  and 
tbe  drfendant  land  tbelr  ferry  boats.  Butt  v. 
Colbert,  24  Tei.  S56. 

A  bin  In  equity  cannot  be  maintained  by  one 
tenant  In  common  against  a  purrbaser  from  the 
admlnlatrator  ot  the  other  cotenanC  of  his  In- 
terest In  tbe  land,  for  an  accounting  for  a  sbsra 
of  the  proceeds  of  a  dlstised  ferry  of  the  de- 
ceased coCenant  which  the  purchaser  had  re- 
estahllshed  In  opposition  to  a  ferry  wblch  had 
been  run  by  auch  cotenants  as  partners,  where 
tbe  aurvlving  cotenanC  declined  to  recognise 
the  purchaser's  title  to  a  moiety  of  tbe  land, 
usd  refused  to  take  him  into  partnership,  as 
be  had  Che  right  to  enter  upon  the  laud  and 
enjoy  the  same  as  his  predecsssoc  bad  done. 
Spoon  T.  Nance,  S2  Als.  62T. 

The  leasee  of  a  rcrry  franchise  Is  not  en- 
titled to  relief  by  Injunction  ugalnat  the  op- 
eration of  another  ferry  within  a  short  dis- 
tance thereof.  In  the  absence  of  any  proof  of 
his  lease,  or  of  Che  corporate  character  and 
rigbt  of  hla  ieaaora,  who  deaerlbed  them- 
selvea  aa  certain  commlsslonera  to  whom  the 
grant  of  the  francblae  appears,  by  the  record 
ol  the  court  of  roada  and  revenues,  to  have 
been  made.     Carter  v.  Garrett.  13  Ala.  T28. 

The  owner  of  a  ferry,  who  haa  resorted  to 
unfair  means  to  divert  travel  from  tbe  ferry 
and  tollgate  ot  snothsr  on  one  side  of  a  river, 
win  not  be  grsnted  on  injunction  to  restrain 
Interference  by  auch  tollgate  owner  with  a 
private  way  from  his  ferry  to  a  pnhllc  road  on 
the  other  side  of  the  river  on  which  tbe  toll- 
gate  Is  located,  by  tbe  straightening  of  tbe 
public  road  adopted  by  the  overseer  of  the  road 
nud  tbe  building  of  a  fence  on  the  land  ot 
the  tollgate  owner  so  as  to  cut  off  the  private 
Hay.  which  had  not  been  established  under  the 
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■tatDtoi7  proTlilona  regalatlDC  mcli  waji. 
Bill  T.  Averett,  27  AJ*.  iSt. 

To  entltte  the  owner  of  ui  eictuBlTs  ferr; 
fraurblse    iraoted    bj    tbe    leglBlKtnre.    to    an 

tnjuavtioa  to  restrain  the  operation  of  a  riTSt 
terrj  within  the  Umlta  of  bis  Brant,  be  miut 
bave  perfected  his  right  br  fnlBlIing  k11  the 
obllKKtIona  Impoaed  upon  bim  br  tba  act  gnut- 
ing  tbe  franrhlBe  aa  a  condition  of  bli  right 
thereto,  and  muit  have  placed  blmwlt  in  a 
coDdllloii  to  furnlib  to  the  public  tbe  taclIltUi 
for  transit  wblcb  tbe  francblae  waa  dealgaed 
to  aecare,  there  being  an  Implied  obligation 
imposed  upon  him,  b;  bis  acceptance  of  tbe 
srant,  to  (umlah  such  facilities.  Wsllter  t. 
Armstrong,  2  Ksu.  IBS. 

Tbe  grantee  of  a  terry  privilege  la  entitled 
to  an  InJoncClon  a^nst  ons  who.  having  no 
license,  undertakes  Co  opeiste  aaother  terry  In 
Conipetltlon  with  that  which  la  licensed :  and 
It  la  not  neceasarr  that  the  grant  of  tbe  ferrj- 
prlvllege  abould  exclude  tbe  power  to  grant 
a  license  for  another  ferr;,  bnt  It  Is  suOcIent 
that  no  sncb  second  license  baa  In  fact  been 
granted.  Tugwell  v.  Ba«le  Pass  Ferry  Co.  H 
Tex.  4S0.  9  8.  W.  120,  13  B.  W.  CM. 

An  InJ  unci  Ion  will  not  be  granted,  at  tbe 
Instance  of  Che  awnev  of  a  ferrj  trancblae,  to 
restralQ  Che  operation  of  anottier  ferry  which 
has  become  a  pidillc  neceaalcy  by  reason  of  tbe 
former's  Inattention  to  buslaess  and  groas  neg- 
lect warranClDg  tbe  forfeiture  of  his  rlgbta. 
even  Ibougb  tbe  competition  of  the  other  ferry 
mar  have  caused  Each  neglect,  bb  that  Is  no 
excuse  therefor.  Ferrel  v.  Woodward,  20  Wla. 
4&9. 

A  license  to  maintain  a  ferry  coofera  an  ei- 
Cluaive  right.  aubJecC  only  to  tbe  eatabllabmeot 
by  the  board  of  supervlsora  of  eucb  other  fer- 
ries as  the  public  eonvenlence  may  require ; 
and  the  licensee  Is  entitled  to  Injunctive  relief 
and  damages  against  one  who  infringes  bis 
right.  Mclnnla  v.  Pace,  TS  Mlaa.  SSO,  29  8o. 
«3E. 

2.  Actio*   at   low. 

There  la  no  doubt  bat  Ibat  one  who  In- 
fringes a  ferry  right  Is  liable  for  Ibe  Injury 
thereby  Inflicted  on  tbe  owner,  and  recovery 
may  be  had  in  a  common- law  action  on  the  case. 

Ad  action  lies  against  one  whs  sets  up  s 
lerry  to  the  Injury  of  an  eilatlng  one.  22  Ben. 
VI.  14,  pi.  23. 

But  It  the  public  conveuleDce  requires  a  new 
passage  tbe  proximity  to  Che  old  ferry  is  not  ac- 
tionable.    Newton  v.  Cubltt.  12  C.  B.  N.  B.  S8. 

In  Husiey  v.  Field.  2  Cromp.  U.  A  B.  439, 
4  U  J.  lilicb.  N.  a.  239,  1  Qale,  166,  B  Tyrw. 
85G.  It  la  said  by  Lord  Abluger  that,  as  early 
■■  Id  the  year  book  £2  lien.  VI.,  14S,  It  was 
laid  down  by  Paston  that  If  one  sets  up  a  fer- 
ry npon  the  same  river  aa  an  ancient  terry, 
and  near  it.   so   that   Its   proflts  are  Impaired, 

Ibe  case,  sud  that  Newton  says  tbe  esse  of  s 
terry  dUfers  from  Chat  of  a  mill.  We  are  bound 

In  ense  of  the  common  people;  and  that  this 
propOEltlon  Is  quoted  in  2  KoUe  Abr.  140  (G), 
pi.  4.  Comyos.  Dlgeat,  Piteary,  B,  and  AcHon 
OH  tht  Bute  lor  a  niiliance,  and  In  moat  of  tbe 
cases  la  which  the  rights  of  a  ferry  have  come 
In  question.  He  further  states  that  tbe  au- 
thorities aiipear  to  be  clear,  that.  If  a  new 
ferry  be  set  up  without  tbe  King's  license,  to 
the  prejudice  of  the  old  one,  an  action  will  He, 
and  there  Is  no  case  which  tias  the  appearance 
of  being  to  the  contrary  except  that  of  Tripp 
T.  Frank.  4  T.  B.  6tf6 :  these  old  aaCboritles 
proceeding  upon  tbe  ground  (1)  that  tbe  grant 
of  a  franchise  la  good  In  law,  being  for  a  sut- 
SO  L.  R.  A. 


flclent  consideration  to  tbe  subject,  who,  as 
he  receives  compenmtlon.  msy  have  by  tba 
grant  of  tbe  Crown  a  corresponding  obligation 
Imposed  upon  him  In  return  tor  the  beneflt  re- 
ceived; and  12)  Chat.  If  another,  without  legal 
authority.  Interrupts  the  grantee  In  the  exer- 
claa  of  hla  franchlae  by  withdrawing  the  pcoflt 
of  passengers  which  be  would  otherwise  have 
had,  and  which  be  has  In  a  manner  purchased 
from  the  public  at  the  price  of  his  correspond- 
ing liability,  tbe  disturber  Is  snbject  to  an 
action  for  the  Injury. 

The  owner  of  a  lawfully  established  terrr 
may  maintain  sn  actloa  tor  damages  agalnat 
the  owner  of  an  unlicensed  ferry  operating 
across  tbe  aame  stream  within  the  distance 
from  Bucb  other  ferry  prohibited  by  law. 
Owena  r.   ICoberts,   6  Bush,   808. 

Tbe  question  of  tbe  ellect  of  the  fixing  of  a 
penally  for  violation  of  the  right  has  given  tbe 
coarts  some  trouble. 

m  Miles  V.  Craig,  3  La.  Ann.  SSS.  It  was  held 
that,  in  the  absence  of  express  legislative  an- 
thorlty.  a  police  Jury  cannot  delegate  to  the 
leasee  of  a  ferry  tbe  right  to  enforce  in  his  own 
name  penalties  Incurred  for  violating  the  ex- 
clusive ferry  privilege  leased. 

But  In  Almy  v.  Harris,  S  Johns.  ITS,  It  was 
held  that  a  person  having  a  right  of  ferry 
granted  under  Che  statute  for  the  regulation 
ot  terries  cannot  maintain  an  action  on  the 
cose  for  dlstnihance  of  his  right,  but  hla  rem- 
edy Is  limited  to  suit  for  tbe  penalty  given  b; 

That  the  running  of  *  ferry  without  license 

Is  made  s  misdemeanor  does  not  prevent  a  suit 
for  the  damages  thereby  inflicted  by  a  violation 
of  an  exclusive  ferry  franchise.  Carroll  v. 
Campbell.  110  Uo.  S6T,  19  S.  W.  809. 

A  limited  right  wblcb  may  be  protected  by  ' 
Indictment,  and  not  an  exclusive  franchise  for 
Interference  with  whlcb  a  civil  action  may 
be  maintained,  la  created  by  a  statute  making 
the  running  of  a  ferry  for  compenaaClon  with- 
out a  license  a  misdemeanor  punishable  by  fine, 
and  providing  that  no  terry  or  toll  bridge  aball 
be  eatabllsbed  within  1  mile,  either  above  or 
below  a  regularly  established  ferry  or  toll 
bridge,  unless  it  be  required  by  public  conven- 
ience. The  court  ssys  further,  however,  that 
the  party  aggrieved  may  reaort  to  a  court  of 
chancery  for  relief.  Ward  v.  Severance,  T  Cal. 
12fl. 

Although  a  licensed  owner -of  a  ferry  In 
Kentacky  may  bring  an  action  for  damages 
against  any  person  encroaching  upon  his  rights. 
he  cannot  mslntsln  auch  an  action  under  the 
general  ferry  statutes  ot  that  stale,  unless  such 
encroacber  Is  also  a  licensed  terry  owner,  as 
BUCb  statutes  are  Intended  only  to  protect  the 
If  ceased  owner  of  one  ferry  against  tbe  en- 
croschments  of  a  licensed  rival  In  bis  business. 
Lowry  v.  Dlion.  12  Ky.  L.   Rep.  4Se. 

An  act  prescribing  penalties  for  carrying  for 
hire  persons  or  goods  across  a  river  where  an 
established  ferry  la  kept,  and  which  only  pur- 
ports to  give  additional  remedies  to  the  com- 
mon-law remedy  for  tbe  infringement  of  a 
ferry.  Is  not  exclusive,  and  tbe  common-law 
remedy  may  be  enforced.  GIbbea  v.  Beaufort, 
20  B.  C.  213. 

By  tbe  provision  Of  tbe  ferry  laws  of  II. 
Ilnols  declaring  that  a  person  running  a  ferry 
within  3  miles  ot  an  established  ferry,  without 
authority,  Is  liable  to  forfeit  his  boat  to  tbe 
owner  of  such  established  ferry,  tbe  legislature 
did  not  intend  tbe  forfeltors  should  be  declared 
by  tbe  party  Injured ;  that  must  be  done  by 
some  Judicial  proceeding,  and,  when  done,  tbe 
proprietor  of  the  established  ferry  may  take 
of  tbe  boat,  without  which  the  tak- 
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Idg  of  (neb  boBt  Ib  wroDgfol  uul  tortloai.  Oeftr 
T.  Kallerdick,  34   111.  T«. 

It  Is  Hat  the  mere  llcenM  to  keep  a  tenr 
which  Idtcsib  the  perioD  llcenied  with  " 
ngbt  to  seUe  the  boats  of  another  niD  i 
near  sacb  terry,  aa  prorlded  bj  the  terrj  lawa 
of  IlllualB,  Imt  auch  right  maturea  onl;  uiran 
bla  ezerclalDE  bla  prlvlleie  conleired  by  the 
Uceoae,  b;  eatabllshliiB  a  ferrj  and  pnttlDg  it 
Into  operation  for  such  parpoiie,  flolng  every 
act   reiguired   bj    law.     Lombard   T.   CheeTCr,   8 

III.  iea. 

Ooe  tenant  In  common  o(  a  ferrjr  mar  re- 
cover his  share  of  the  Income  ot  the  ferrj  from 
bis  coteDBDt,  wbo  has  taken  eidualve  poBses- 
Blon  tbereof.  Fuckett  v.  Bmlth,  6  Blrobl  ~ 
3ft,  sa  Am.  Dec.  686. 

But  where  one  ot  two  tenants  In  commc 
land  on  which  a  fenr  mar  be  kept  obUI 
license  Bod  keeps  a  ferrjr,  without  Interterlns 
witb  the  rights  ot  bla  cotenant*  Co  da  the  same 
thing,  he  Is  not  bound  to  account  to  tbem  for 
the  prolltB  received.  Bagaa  v.  McCoy,  26  Uc 
367. 

A  writ  of  forcible  entry  end  detainer  will  no 
lie  for  lorclblj  taking  poasesslon  of  a  ferry 
and  the  tianka  and  sbore*  of  the  river,  « ' 
the  party  so  taking  poBBeaalan  hBi  >.  right  of 
ferry  esCBbilsbed.  Rees  v.  LawlesE,  Utl.  8el. 
Cas.  184,  12  Am.  Dee.  ZSB. 

Cat  U  BcemB  that  one  who  is  In  (he  aetual 
occupalloD  of  a  terry,  though  without  license, 
can  BuBIaln  an  acllOD  sgslnst  another  who  dla- 
poaseBses  him  wltbont  antborit;.  Ogdan  v. 
Lund,  II  lei.  688. 

S.  Equitable  remedg. 

The  remedy  at  lav  la  not  ss  prompt  and 
■  elTectlTe  aa  an  equitable  remedy  would  be,  and 
auitora.  therefore,  are  prone  to  bring  their 
aulta  Id  eoulty  if  that  coart  will  take  Jarlsdlc- 
tlon.  There  has  been  some  dlaln  ell  nation  on 
the  part  of  equity  courts  to  entertain  Jurisdic- 
tion, but  there  can  be  no  question  that  the  case 
la  wlthlu  such  jurisdiction  It  It  presents  any 
of  the  well-recognlied  grouDds  therefor.  So 
far  as  the  remedy  depends  upon  the  right  of 
the  complainant  to  maintain  the  suit,  the  cases 
will  be  found  under  VIl.  d,  1,  supra. 

The  right  to  a  ferry  privilege  Is  a  franchise, 
and  couria  of  equity  will  protect  the  pergon  In 
pOBBesBlon  and  entitled  thereto  from  repented 
disturbance  by  enjoining  the  disturber.  Haie- 
llp  V,  LIcdBcy,  03  Kj.  14.  18  B.  SV.  833. 

A  persoa  legally  licensed  to  nperale  a  ferry  li 

ers[>aj  one  without  a  legal  license,  to  his  in 
although  hlB  right  Is  not  eicloelve.     Ureen 


tars,  and  [a  committed  nnder  ■  dalm  whlcb  In- 
dicates a  continuance  or  treqnetit  and  constant 
repetition  of  It.  Carroll  v.  Campbell,  108  tio. 
S50,  IT  a.  W.  884,  Affirmed  in  110  Ho.  SBT,  1* 
S.  Vf.  80S. 

The  cmly  one  hsvlng  a  right  to  take  tolls 
tor  ferriage  to  and  from  a  certain  city  may  en- 
join an  InterferencB  with  his  rights,  although 
th«  city  had  DO  power  to  (rant  an  eiclnstve 
franchiBS.  Canoll  v.  Campbell,  108  Mo.  5S0, 
IT  8.  W.  884. 

An  Injunction  will  be  granted  at  the  suit  of 
the  owner  of  a  ferry  franchise  to  reatraln  In- 
terference tberewlth  by  the  operation  of  an- 
other ferry  by  one  having  no  license  therefor, 
wtnre  he  has  an  exciualve  right  to  the  franchise 
by  reason  of  having  sulMtantlally  compiled 
with  part  of  the  sCatutory  requirements  at 
the  time  of  bis  application,  and  with  the  le- 
gulrements  aa  to  approval  by  the  court  and 
payment  of  a  fee  to  the  treasurer  bb  soon  as 
there  were  a  court  and  trtsaureF.  Drew  v.  Qant, 
1  Or.  107. 

The  owner  of  an  eiclualve  ferry  is  entitled 
to  an  Injunction  restraining  the  operation  of 
an  Interfering  ferry,  where  he  la  unable  to 
obtain  proofa  abowlng  the  extent  ot  his  loss  of 
proflta.  Long  v.  Beard.  4  N.  C.  ITerm  Rep.) 
2Sa,  6  N.  C.  (2  klurpb.)  S3T. 

Where,  In  an  action  to  restrain  the  operation 
ot  an  infringing  ferry.  It  becomes  necesaary  to 
determine  the  legal  rights  of  the  parties,  the 
rt  will  not  i¥Btrlct  the  ptaintlll  to  bis  action 
...  law  where  It  Is  Inadequate:  but  where,  by 
affidBTlla,  the  legal  laaue  baa  been  plainly  pre- 
sented to  the  court.  It  will  direct  that  Ibbus 
be  tried,  although  the  anawer  baa  not  t>een 
served.     Cory  v.  Yarmouth  *  N.  B.  Co.  3  Bare, 

Where  the  erection  of  a  bridge  will  damage 
a  ferry,  a  court  of  equity  tiaa  Jurisdiction  to 
restrain  the  Injury  to  the  terry  ss  taking  pri- 
vate property  tor  public  use  without  Juat  com- 
pensation, even  though  an  action  at  law  will 
He  tor  (be  recovery  of  damages  alter  the  prop- 
erty has  t>een  taken  or  damaged,  Hssoa  v. 
Ilarpar's  Ferry  Bridge  Co.  IT  W.  Va.  3M. 
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:tlon  IB  the  proper  remedy  to  employ 
when  one.  without  authority  of  law.  Is  operat- 
ing u    ferry   to   the   injury   of  ' 
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WollmBDD,  6  N.  U.  608,  S3  L.  R.  A.  536,  67 
N.  W.  1040. 

But  an  action  for  damages  for  Injuries  to  a 
terry  franchise,  caused  by  the  erection  ot  a 
near-by  bridge.  Is  a  civil  case  Involving  UQll- 
<]uldarPd  damagcB.  and  therefore  outside  the 
JurlKcllcflon  of  a  chancery  court.  Rhea  v.  Hoop. 
er.  u  I^B.  300. 

A  bill  In  chancery  does  not  He  to  be  quieted 
In  the  poBseeslou  of  a  ferry  operated  by  a  rope. 
as  the  rope  Is  aa  obstruction  to  navigation, 
and  one  claiming  such  a  rlgbt  must  flrst  estab- 
Ilab  It  ot  law.  UllCon  v.  Scnrborough,  4  Vlu. 
,lbr.  425. 

A  ferry  franchise  Is  property,  and  tor  an  in- 
terruption ot  his  rights  the  owner  thereof  la 
entitled  (o  an  Injunction  against  the  olfeudlng 
party  when  the  injur;  la  of  a  continuous  na- 
S9  L.  R.  A. 


A  ferryman  who  Is  authorized  by  his  license 
to  keep  a  certain  kind  ot  ferry  at  a  point 
designated,  the  license  to  extend  2  miles  aliove 
and  2  miles  below  the  point,  when  the  license 
does  not  give  him  the  eicluslve  privilege,  nay 
not  have  the  conveyance  of  paasengers  acrosa 
the  river  by  another  party  In  another  kind  of 
boat  within  the  Z-mlle  limit  enjoined,  when 
his  petition  does  not  aver  that  the  defendant 
did  not  have  a  license  or  that  he  carded  pas- 
sengers acroKi  tor  pay.  UcBwen  v..  Taylor,  4  G. 
Clreeoe,  633. 

Tbe  owu?r  of  a  terry  la  not  entitled  to  an 
Injunction  restraining  the  operation  ot  a  free 
terry  on  the  ground  that  It  will  iDterftre  with 
bis  prollta.  as  he  has  an  adequate  remedy  at 
law  to  recover  damages.  Long  v.  Merrill,  4  N. 
C.  (Term  ttep.)  113.  (Later  the  Injunction 
was  granled,  the  plalntllf  being  unable  to  prove 
be  eileot  of  bis  lost  proQIs.  See  4  N.  C, 
Terra.   liep.J    p.   2Sfl.) 

The  court  will  not  grant  an  Injunction  le- 
itrnlnlng  the  operation  of  an  Infringing  ferry, 
pending  the  trial  ot  the  legal  right  to  operate  It, 
where  accounts  can  be  kept  of  the  number  ot 
people    carried    aud    the    meaaare    of    damage 

iroilmotely  estimated  so  that  no  Irrep- 
ble  mischief  can  be  done  by  a  continuance 
of  tbe  operation  ot  the  ferry.  Cory  v.  Yar- 
mouth A  N.  B.  Co.  3  Hare.  BBS. 

A  court  will  not  enjoin  the  conatructlon  of 

ferry  for  which  a  franchise  hu  been  taksA 


BiBTBriBvnxK  FiXBT  Co.  v.  Rdbsixi. 


6SS 


imt,  bcniue  It  la  to  ba  placed  so  near  the  ferry 
of  anotber  ttiat  It  will  render  bta  nnprofltable, 
or  twpBDee  there  li  no  public  Dec«ul(y  for  It. 
nudspclh  T.  Hall,  IIS  Oo.  4,  38  S.  E.  «58. 

An  InJUDCtJou  will  not  be  sraaied  to  restralD 
tbe  alleged  Infrlngemeot  of  tbe  complalDaDt'a 
atatnlorj  right  to  oiclualTe  ferry  prlvllBBea. 
unleaa  bla  rlgbc  la  clear  aud  wlthont  donbt.  bla 
poaseaaion  acCaal,  and  bla  legal  title  not  pat  In 
doabt.  Mlnlom  t.  Lame,  1  BIcAII.  370,  fed. 
Caa.  Na.  9.040. 

An  Injunction  wilt  not  be  granted  to  reatraln 
«  fenrman  from  Interfering  wltb  tba  opera- 
tion of  ferrrboat*  malntalDed  by  a  railroad 
company  authorlied  to  operate  tbem.  but  wblch 
had  contracted  to  use  only  the  public  ferry  o( 
tbe  detendaut :  bat  the  partlea  will  be  left  to 
tbeir  remedy  at  law.  Teiaa  &  F.  B.  Co.  T. 
Baton  Bouge.  BS  Fed.  84S. 

Under  the  atatutea  of  Keatocky,  tba  only 
remedy  agaluat  an  erraneoua  order  of  a  county 
court  eatabtlahlng  a  ferr;  la  by  an  appeal,  and 
no  power  la  conferred  upon  the  clrcalt  coart 
to  enjoin  and  reatraln,  by  an  Independent  ac- 
tion, the  eierclaa  of  a  ferry  fraachlae  thua 
gcanCed.  Stabl  y.  Brown,  81  Ky.  325,  1  B.  V. 
040. 

Wbere  dllTereat  peraona.  not  In  combination, 
land  their  boata  npon  a  ferry  landing,  and  are 
liable  In  treepaea.  equity  will  not  interfere 
by  Injunction  to  prerent  a  malllpllclty  of  auICa, 
where  It  appeara  that  tbe  damage  by  tbe  trea- 
paiB  [a  not  real,  and  tbe  landing  of  the  boata 
doea  not  amount  to  a  nulaance.  Donter  t. 
Uoore,  44   Ark.  184,  El  Am.  Bep.  BSB. 

Althongb  tbe  platntlR'a  right  to  the  aole  uaa 
of  a  ferry  had  been  decreed,  the  conrt.  In  a 
BubBMiDent  aall  to  restrain  otberi  from  ualng 
an  InlrlnglDg  ferry,  refuaed  to  grant  as  Injunc- 
tion before  anawer,  where  the  operation  of  the 
ferry  waa  of  great  conaequence  to  the  city  of 
London,  and  the  plaiotlllB  had  not  ahown  that 
they  had  kept  up  auDlclent  ferryboata.  Anony- 
moua,  1  Vea.  8r.  470. 

In  on  action  by  the  owner  of  an  eidnsire 
ferry  franchlae  again  at  a  bridge  company  In- 
corporated under  a  general  law,  to  reatraln 
the  corporation  from  erecting  a  bridge  to  the 
Injury  of  tbe  plaintiff,  It  appeared  that  no  leg- 
lalatlon  had  prescribed  the  manner  In  which 
the  bridge  company  could  acquire  the  le- 
gal right'  to  damage  the  franchlae  of  the 
plalnttlT;  and  It  waa  held  that,  althougb  the 
plalntm  had  the  right  to  reatraln  the  defend- 
ant from  conatructing  and  operating  It  a  bridge 
until  compensation  abould  be  paid  or  aecured 
to  the  plalDtlS,  aa  It  appeared  that  the  bridge 
company  bad  expended  much  money,  equity 
would  award  an  laaue  euantnin  ifamnl/lcaliM 
to  asaeaa  the  damage  to  the  plaintllTa  ferry 
franchlae  by  the  erection  and  nae  for  public 
travel  of  tbe  toll  bridge  of  tbe  defendant  and 
would  decree  that,  after  tbe  damage  la  aa- 
certalned.  the  Injnnctlon  shall  continue  In 
force  until  the  damage  Is  paid,  but  when  paid 
the  Injanctlon  aball  be  wholly  dlaaolved, 
Uaaon  y.  Harper'a  Ferry  Bridge  Co.  IT  W.  Ta. 
3S«. 

4.  Dcfeniti, 

The  owner  of  a  ferry  franchlae  !•  not  de- 
prived of  bta  right  to  an  Injunction  to  reatraln 
Interference  therewith  by  the  operation  of  an- 
other feriy  under  an  Illegal  Ilcenae,  by  tbe  ex- 
piration of  bla  llceuae  due  to  the  Incompetency 
or  Fallnre  of  the  Enpervlaora  to  grant  a  re- 
newal, to  which  he  la  entitled  under  the  atat- 
ute,  aa  hta  privilege  cannot  be  defeated  by  their 
Incompetency  or  failure  to  act  In  the  premlaea. 
Chard  V.  Stone,  7  Cat.  117. 

In  an  action  against  a  railroad  company  for 
59  L.R.  A. 


Injnry  to  the  land  and  a  ferry  right  appurten- 
ant thereto,  the  fact  that  tbe  company  bad 
employed  okllful  englneera,  and  had  done  no 
wilful  or  naneceaaary  damage,  doea  not  relieve 
It  from  liability  for  the  damages  actually  done. 
New  Albany  *  8,  B.  Co.  v.  Huff,  19  lud.  310. 

The  tact  that  one  claiming  o  terry  right, 
and  operating  under  It.  baa  not  pild  llceaae 
regularly,  la  not  available  aa  a  defenae  to  one 
dlatnrblng  aucb  person  tn  Its  enjoyment,  or 
deatroying  or  Injuring  the  aame.     Ibtd. 

A  bridge  company  required  t)y  Its  cbarter 
to  pay  damages  to  a  ferry  owner  Injured  by 
the  construction  of  Its  bridge  la  not  relieved 
from  aucb  payment  becanae  the  act  eatabllahlug 
the  terry  was  not  paaaed  until  after  Ita  char- 
ter, although  tbe  ferry  bad  eilated  long 
prior  thereto.  Columbia  Delaware  Bridge  Co. 
V.  Gelaae.  SB  N.  J.  L.  0G8. 

llie  validity  of  a  ferry  llcenae  cannot  be  as- 
anJIed  In  a  proceeding  to  enjoin  one  aet  up  In 
opposition  or  Interference,  where  It  wca 
granted  by  the  proper  court  over  some  place 
nrlthln  Ita  Jurisdiction,  and  a  prtjper  bond  was 
filed.    Collins  V.  Swing,  SI  Ala.  102. 

The  legality  of  a  grant  of  a  terry  franchise 
from  tbe  proper  aathorldes  cannot  be  collat- 
erally attacked  In  an  action  on  the  caae  by 
tbe  owner  of  another  ferry  franchise  for  a  dle- 
tnrbauce  of  bta  terry.  Connor  v.  Paxson,  1 
Blackf.  lOS. 

The  defense  that  a  ferry  company  la  operat- 
ing under  a  franchlae  that  waa  not  to  take 
effect  until  another  atlll  In  force  has  expired. 
or  thst  the  franchlae  has  been  forfeited,  can- 
not be  set  up  In  an  action  against  another 
company  for  Infringing  aucb  franchise,  as  these 
are  queatlona  that  can  only  be  raised  by  the 
grantor  of  the  franchise.  Capital  City  Ferry 
Co.  V.  Cole  &  C.  Trsnsp.  Co.  61  Mo.  App.  228. 


A  peraon  wbo  Invades  another's  ferry  fran- 
chise Is  liable  for  any  Injury  he  cansee  to  lb* 
owner  of  tbe  franchise.  New  Tork  v.  Btarln. 
100  N.  Y.  1,   12  N.  E.  631. 

In  determining  the  damages  resulting  to  a 
ferry  from  conatructing  a  bridge  In  Ita  locality. 
It  la  proper  (o  ahow  the  recelpta  from  tolls  Id 
preceding  years,  and  alao  the  ratea  of  toll 
nxed  by  public  authorltlea  even  before  the  leg- 
islative franchise  was  granted,  as  beating  on 
Ihe  value  of  the  ferry  right,  and  a*  tbe  of- 
aclal  estimate  of  what  toll  a  were  reasonable. 
Columbia  Delaware  Bridge  Co.  v.  Oelsae,  38  N. 
J.  L.  30. 

One  having,  by  franchise,  the  eiclualve  right 
to  maintain  a  ferry  may  have  damages  ngalnat 
one  who  operates  an  unllcenaed  ferry  within 
tbe  forbidden  distance,  and  loss  of  toUa  la  not 
BO  remote  and  uiMertaln  a  measure  of  damages 
as  to  afford  no  basis  for  an  action.  Black- 
wood V.  Tanner.  23  Ky.  L.  Rep.  lOlB,  66  3.  W. 

seo. 

Tbe  act  of  March  T.  1838.  outbortilng  the 
apprateal  cff  damagea  to  ferry  ownera  Injured 
by  a  Uclaware  river  bridge,  to  be  paid  by  tbe 
bridge  company,  provides  for  the  absolute  ex- 
tlngulabmcnt  of  the  terry;  and  proapectlve,  aa 
well  aa  Immediate,  damages  are  to  be  Included ; 
and  In  determining  tbeso  tbe  Laoea  and  ac- 
count hooka  of  ferry  recelpta  are  properly  taken 
Into  consideration.  Columbia  Delaware  Bridge 
Co,  V.  Gelaae,  35  N.  J.  L.  4T4, 

Diminution  of  (he  Income  of  a  ferry  by  the 
diversion  of  custom  and  travel  which  the 
building  of  a  bridge  near  by  would  cause  can- 
not be  taken  Into  consideration  as  proper  In- 
cidental and  collateral  damages.  In  aaaesslng 
the  value  of  land  taken  for  such  bridge,  wbera 
no  part  of  tbe  ferry  landing  is  taken,  and  the 
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coDitrnctlon  of  ancb  bridge  will  tnterpoae  no 
pbT^lol  obBtrm^tlou  to  tbc  enjorment  of  the 
ferry  fntni^blse.  RlfhiDoiid  *  L.  Tump.  Boad 
Co.  T.  Kogen.  l  Dut.  1S5. 

A  bridge  compaoy  Is  liable  tor  Ion  of  rtra- 
Ingi  to  a  ferry  lo  tar  as  (her  remit  from 
taking  [ta  earning  power :  bnt  It  It  not  liable  for 
loaafs  from  baalnen  competltlDn,  ao  that  a  lerrjr 
company  may  tecorer  eamlnga  loet  by  obatruc- 
tloD-af  tbe  landing  during  the  coostmctlon  of 
the  bridge.  RiTerton  Ferry  Co,  T.  McKeeaport 
A  D.  Bridge  Co.  ITB  Pa.  4fi6.  36  Atl.  ISe. 

Upon  [be  trial  of  an  liaoe  guanhini  domni- 
ficatut  to  BBcerliln  the  damage  to  a  terrj  fran- 
<bl>e  by  the  coa*[ru<^CIon  and  operation  of  a 
bridge,  the  Jury  may  conelder,  for  tbe  purpoae 
of  ancenilnlDg  the  damage,  the  amount  of 
trxYel  and  the  revenues  derived  from  the  exer- 
tlee  of  tbe  ferry  franphlse  whllp  the  terry  pro- 
prietor waa  landing  hla  boat  on  the  land  oC 
another,  oa  the  treapsH  In  mch  a  case  la  a 
matter  betveen  the  landownar  and  the  terry- 
man ;  bat  ibe  Jury  ahoald  al»  conalder.  tn  ea- 
tlmatlng  the  damage,  the  fact  that  there  might 
not  have  been  ao  much  traTsl  attracted  to  the 
ferry  If  tbe  ferryman  had  not  aaed  the  land 
of  another  aa  a  landing.  Msaon  T.  Harper'a 
Ferry  Bridge  Co.  20  W.  Va.  223. 

Upon  the  trial  of  an  lasiie  Quantum  iamiit- 
ffcatui  to  aacertsln  the  amount  of  damages  fua- 
talned  by  a  ferry  francblae  by  tbe  operation 
and  erection  of  a  toll  bridge,  a  Jury  ahould  re- 
gard the  franchlae  aa  permanent,  and,  In  eatl- 
matlQg  tbe  damage,  ahould  not  take  Into  con- 
sideration the  fact  that  tbe  legislature  may 
repeal  the  law  creating  the  ticlualTe  privilege 
of  transportation  by  tbe  ferry  owner  scrota 
tbe   river.    Ibid. 

Upon  tbe  trial  of  an  lasae  Quantum  damnl- 
jlodtui  lo  aacertaln  the  damage  to  a  ferry  fran- 
chise by  tbe  construction  and  operation  of  a 
bridge,  where  It  appears  that  the  landings  to 
a  terry  ars  not  convenient  or  safe  for  the  pur- 
poses Of  travel,  tbe  ferry  owner  la  etititled 
to  the  Injury  resulting  to  bis  franchise  by  the 
erection  of  tbe  bridge,  less  the  amount  of  the 
coat  of  making  the  lerry  landing  safe  and  con- 
Tenlent.     lUd. 

A  railroad  company  la  liable  tor  consequen- 
tial damages  sustained  by  a  ferry  owner  by  the 
erection  of  the  embaakmeuts,  bridges,  etc.,  of 
tbe  railroad  beyond  the  line  of  hie  land.  New 
Albany  A  S.  R.  Co.  V.  HutT,  19  Ind.  31S. 

A  ferry  cotnpany  having  a  landing  at  the 
end  of  a  highway  can  recover  auch  damages  as 
are  attributable  to  tbe  obstruction  of  their 
landing  by  a  bridge  approach,  but  not  for  loss 
of  bualneaa  becaose  of  a  greatly  Improved 
method  of  crossing  tbe  river.  Rlverton  Ferry 
Co.  V.  McKeeaport  &  D.  Bridge  Co.  20  Fa.  Co. 
CI.  604. 

Tbe  rules  governing  the  admission  of  evl- 
'dence  In  courts  do  not  apply  to  a  proceeding 
before  tbe  freeholders  to  appraise  damages  to 
a  ferry  cauaed  by  the  erection  of  a  bridge ; 
they  have  a  right,  not  only  to  view  the  prem- 
ises and  property,  bnt  to  determine  what  Infois 
nation  they  need,  and  also  how  and  where  to 
obtain  It  aa  a  basis  for  award.  Columbia  I>ela- 
ware  Bridge  Co.  v.  Gelsee,  36  N.  J.  L.  lUT,  Af- 
firming 8D  N.  J.  L.  4T4. 

.  VIII.  EtttngutihmeHl. 

a.  By  nbandonmtut. 

A  ferry  franchlae  muat  be  held  to  be  aban- 
doned after  forty  years"  omiaslon  to  fumlah 
tbe  public  with  the  service  due  from  the  own- 
er. Bmlth  V.  Harklns,  3S  N.  C.  (3  Ired.  Eg.) 
fll8,  44  Am.  Dec.  83. 

A  ferry  franchlae  may  be  lost  by  nonuser; 
4W  L.  E.  A. 


bat,  ander  the  provisions  of  the  Georgia  Code, 
this  dates  only  from  the  Judgment  of  tbe  conrt 
declaring  tbe  forfeiture.  Oreer  v.  Haugabook, 
47   Ga.  282. 

The  erection  of  a  bridge  on  the  alte  of  a  fer- 
ry wl>I  eitiogulsb  the  rlgbta  of  the  terry  ■■ 
auch.  Charlea  River  Bridge  t.  Warren  Bridge, 
11  Pet.  420,  9  L.  ed.   T73. 

Long  delay  In  providing  accommodations  for 
ferrying  wagons  Is  not  evidence  of  bad  faith 
on  the  part  of  one  having  a  ferry  franchise.  tC 
they  were  provided  aa  aoon  as  traSIc  JnatlBed, 
suitable  nccommodatlons  for  passenger*  hsvlDC 
been  provided  from  the  flrit.  Donglaas'a  Ap- 
peal, 118  Fa.  ea.  12  Atl.  834. 

A  ferry  company  la  not  chargeable  with  hod- 
user  of  Its  franchise  hecsuse  no  ferrying  la 
done  when  the  stream  Ii  froien  over,  It  then 
submitting  to  via  ma/Dr.  Brldgewnter  Ferry 
Co.  V.  Sharon  Bridge  Co.  145  Pa.  404,  22  AtL 
103O. 

Kqully  will  not  oust 
franchise  from  Its  eiercl 

of  Its  grant  were  violated  by  its  nonuaer  dur- 
ing a  time  which  expired  Ave  years  before  tbs 
bringing  of  the  quo  wamnto.  The  delay  wonld 
of  Itself  be  a  reason  for  at  least  hesitating  to 
Interfere  with  tbe  franchise.  Com.  v.  Bullng*, 
lae  Ph.  317,  IB  Atl.  138. 

Abandonment  of  the  operation  of  a  ferry 
does  not  extinguish  the  other  rights  of  gran- 
tees of  the  uss  of  streets  for  wharvea  and  lanil- 
Inga  and  to  collect  and  receive  tbe  Income  there- 
from, where  they  did  not  surrender  possession, 
and  the  right  abandoned  by  them  they  were 
not,  by  tbe  grant,  required  to  eierclse.  Clneln- 
nstl  V.  Covington  &  C-  Bridge  Co.  20  Ohio  C- 

C.  306. 

Tbe  right  to  rnn  a  ferry  eatsbllsbed  and  tor 
many  jeara  mslntHlned,  when  the  legislature 
paaaed  an  net  eslabllahlng  It  and  aathorlilng 
such  tollB  as  the  freeholders  migbt  prescribe,  la 
not  lost,  or  to  be  deemed  abandoned,  merely  be- 
holders to  fix  the  rates  of  tolls.     Columbia  * 

D.  Bridge  Co.  V.  Gelse.  34  N.  J.  L.  268. 
Equity   cannot   aid  the   founder   of   a  town 

who   reserves  the   ferry  rights  In  bis  deeds  to 


a    of   t 


tbe  grantees  to  expend 
money  [n  eslsbllshlng  tbe  terry,  and  enjoy  the 
rights  for  a  period  of  nearly  forty  years.  Bow- 
man V.  Watben,   1  How.   189.  11  L.  ed.  97. 

All  rlgbta  under  a  franchise  tor  the  opera- 
tion of  a  ferry  and  constructlim  of  wharvea 
In  connection  therewith.  Including  the  right 
to  the  use  and  occupation  of  land  for  that  pur- 
pose, extending  from  tbe  line  of  blgh  tide  to  a 
point  below  low  tide,  urg  tost  under  a  statute 
declaring  that  all  rlgbta  granted  shall  t>eeome 
foifelted  to  tbe  state  on  failure  to  eommencs 
and  complete  the  wharrea  and  establish  th« 
ferry  within  a  apeclBed  time,  on  failure  to  com- 
ply with  the  terms  thereof,  no  action  being  nec- 
essary to  enforce  the  aame.  Upham  v.  Hoaklng, 
U2   Cal.  2[>0. 

The  owner  of  a  ferry  franchise,  who  volun- 
tarily Burrendera  the  same  upon  tbe  enactment 


ind   D 


charter   for   tbe   i 


toll  bridge  and  the  construction 
thereof,  and  who  subsequently  becomes  sole  own- 
er of  such  bridge  charier,  cannot  claim  any  prlv- 
llegea,  benefits,  or  powers  beyond  such  char- 
ter, wblcb  glvea  no  exclusive  right  by  vlrtae 
of  his  former  ownership  of  the  ferr; 
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In  ote.  will  not  b«  eicnaed  br  the  deitb  of  the 
uranlee  ■oon  aflcr  the  gnnt  uid  tb«  dlBBblllty 
o(  his  heir,  where  no  exception  tn  favor  of  Bocb 
dleabllltT  la  contolned  In  the  gnnC.  Clarke  t. 
Callows;,  Sneed   (K7.)   46.  2  Am.  Dec.  706. 

The  parchaser  of  a  ferrj,  the  right  to  use 
-which  baa  been  loaC  by  noaaaer,  acqulcea  do 
riKht  to  ICa  use  tberebr.  JeSersonTllle  v.  The 
John  Sballcroe*.  8S  IdiI.  10. 

A  police  JuiT  having  control  at  ferries, 
which  permits  one  to  be  maintained  as  a  mat- 
ter ol  convenience  at  a  point  from  li  to  ^4 
mile  higher  up  the  river  than  dealgnated  by 
the  grant,  cannot,  by  reasoQ  of  that  fact,  claim 
a  forfeiture  of  the  grant  on  the  ground  of  non- 
ueer.     Duvla  t.  Police  Jorj,  1  U.  Ann,  288. 

Where  It  appear*  that  one  who  owna  both 
banks  of  a  liver  had  operated  a  ferry  nnder  a 
proper  license,  but  failed  to  procure  a  llcenae 
and  to  operate  the  ferry  for  twenty  yeara,  dur- 
ing the  whole  of  which  period  another,  wbo 
owned  the  river  banks  farther  up  the  stream, 
operated  a  ferry  near  the  same  place,  which 
was  put  to  the  same  use,  belns  the  crosalng 
place  for  the  same  road,  the  prior  ferry  owner 
will  be  held  to  have  rellnqalshed  his  right  to 
operate  the  ferry,  Brearlj  T.  Norrla,  23  Arli. 
CI4. 

The  rlgbt  of  a  town  to  operate  n  ferry  under 
It  Brant  permitting  the  eierclae  of  inch  prlT- 
ilege  during  tbe  pleasure  of  the  legislature  Is 
revoked  upon  tbe  acceptance,  by  commissioners 
appointed  for  that  purpose,  of  a  bridge  con- 
structed under  a  charter  providing  that  when- 
ever  the  bridge  company  ahall  have  repaired 
Its  bridge  and  raised  the  CBUsewey,  to  the  ac. 
ceptance  of  tbe  commlasloners,  the  ferries  es. 
Ubllshed  across  the  river  shsll  t>e  discontinued. 
HartfoiM  Bridge  Co.  v.  East  Hartford,  16  Conn. 
149,  BealHcmed  In  IT  Conn.  79. 

The  failure  of  a  town  to  operate  a  (erry  tor 
a  long  period — In  this  caae  oighteen  years— 
ralaes  ■  legal  presumption  of  an  abandoameat 
of  the  privilege.     Ibid. 

Mere  failure  on  the  part  of  the  state  for 
twenty  years  to  take  steps  to  compel  a  rail- 
road company  to  comply  with  Its  duty  to  op- 
erate ■  terry  doee  not  show  such  acquleacence 
OD  tbe  part  o(  tbe  state  In  the  abandonment 
o(  the  ferry  as  to  prevent  the  legislature  from 
requiring  Us  operation.  Brownell  v.  Old  Col- 
ony B.  Co.  164  Uass.  29,  29  L.  E.  A.  169,  41 
N.  B.  107. 

Neglect  of  the  owner  of  a  ferry  across  the 
Ohio  river  properly  to  attend  to  and  keep  up 
the  same,  or  tbe  leasing  thereof  to  the  bolder 
of  a  ferry  on  tbe  opposite  side,  doea  not  oper- 
ate aa  a  forfeiture  of  bla  francblae,  or  authorize 
tbe  court  to  treat  It  as  a  nullity,  without  flrat 
mimmonlng  him  to  sbow  csuae,  Bnd  duly  annul- 
ling tbe  same  by  order  of  court,  as  provided 
by  statute.  Cotton  v.  Houston,  4  T.  B.  Mon. 
288 :  UaysTlIle  v.  Boon,  2  J,  J.  Marab.  224. 

b.  By  other  mean*. 

A  ferry  may  be  taken  by  power  of  emlnept 
domain,  for  tbe  purpose  of  establishing  a  bridge, 
upon  making  due  compensation.  Cbarlea  River 
Bridge  V.  Warren  Bridge,  7  Pick.  344. 

The  state  may.  In  tbe  exercise  of  Its  right  of 
eminent  domain,  appropriate  a  ferry  franchise 
to  tbe   public   use    npoi 
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Tight  has  not  been  granted  by  the  legislature 
to  tbe  tioaTd  of  supervisors.  Leake  County  v, 
McFadden,  67  Miss.  Q18. 

Tbe  franchisee  of  a  ferry  company  and  of  a 
toll-bridge  company  may  be  taken  nnder  the 
power  of  eminent  domain  for  tbe  purpose  of 
building  a  bridge.  Crosby  v.  Hanover,  86  14. 
H.  404. 
£9  L.  R.  A. 


A  court  ot  equity  may  cancel  ■  lease  of  a 
ferry  for  fallnre  to  comply  wltb  Its  terms. 
Phillips  r.  Bloomlngton,  1  O.  Greene,  498. 

A  lease  of  a  ferry  privilege  during  pleaaure 
ot  the  Crowu  Is  revoked  by  a  subsequent  grant 
of  a  precisely  similar  lease  to  another.  Reg. 
T,  Davenport,  16  C.  C.  Q.  B.  411. 

A  grant  ot  a  ferry  franchise  to  a  towD  may 
be  repealed  without  conflicting  wltb  the  pro- 
visions ot  tbe  United  States  CoDStltaCiou  for- 
bidding the  Impairment  of  the  obligation  ot 
contracta.  £:aBt  Hartford  v.  Hartford  Bridge 
Co.  10  How.  511,  13  L.  ed.  GIS.  The  court 
says  tbe  legislature  wa^  acting  here  on  tbe  one 
part,  and  public  municipal  and  political  cor. 
potations  on  tbe  other.  Tbey  were  acting,  too. 
In  relation  to  a  pnbllc  object,  Iwlng  virtually  a 
highway  across  a  river,  over  a  highway  up  and 
down  the  river.  From  this  standpoint  and  re- 
lation between  these  parties,  and  from  tbe  aiib- 
Ject-niatter  ot  tbe  action,  we  think  that  tbe 
doings  of  tbe  leglalature  as  to  tbis  ferry  must 
be  coDBldeied  rather  u  public  laws  than  aa 
contracts. 

But  a  munlcljinllty  which  bas  established 
ferries  nnder  charter  authority  baa  vested 
rights  therein  wblcb  cannot  be  taken  away  by 
tha  legislature.  Benson  v.  New  York,  10  Bub. 
22s. 

The  grant,  without  consideration,  ot  a  terry 
franchise,  la  a  license  revocable  at  the  will  of 
the  legislature.  Bobluaou  v.  Lamb.  126  N,  C. 
492,  36  S.  K.  29. 

The  leglBlatute  may  not  repeal  an  act  con- 
ferring n  ferry  franchlae,  in  which  no  right  of 
alteration  or  repeal  Is  reserved ;  the  conferring 
of  tbe  franchise  la  a  contract,  and  a  sCaCate 
withdrawing  It  Is  In.  vlolstlon  of  the  Conetl- 
tntlon  because  an  Impairment  of  tbe  obligation 
of  a  contract.  McRoberta  v.  Washbume,  10 
Ulnn.  23,  Gil.  S. 

But  the  legislature  may  alter  a  terry  char- 
ter BO  aa  to  destroy  Its  eieluslvenees  In  a  cer- 
tain length  ot  shore,  where  It  has  reserved  tbe 
right  to  do  BO  In  the  charter  Itself.  Ferrin 
V.   Oliver,   1  Minn.  202,  Gil.  176. 

In  Mississippi  a  ferry  Is  not  a  ftancblse 
which  may  not  be  revoked  except  by  Torfelt- 
ure,  nor  taken  tor  public  use  except  under  the 
right  ot  eminent  domain ;  but  a  privilege  or 
llcenee  is  conferretl,  which,  though  exclusive 
while  enjoyed,  la  revocable  where  the  neceaalty 
of  the  public  requlrea  it.  There  Is  no  contract 
between  the  public  and  licensee,  and  no  prop. 
crty  right.  Bulllvan  v.  Lafayette  County,  D8 
Miss.  790. 

A  terry  franchise  which  imposes  no  obliga- 
tions on  the  franchisee  to  accept  or  retain  the 
fruncbise,  or  to  conduct  tbe  terry,  which  does 
not  expressly  provide  that  It  shall  have  tbe 
force  of  a  contract,  and  which  requites  no  large 
expenditure,  does  not  amount  to  a  contract  *0 
that  it  may  not  be  repealed  by  the  legislature 
before   tbe  expiration   of   Its 'term.     Cbapln   v. 
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An  Injunction  will  be  grant«l.  at  tbe  in- 
stance of  the  owner  of  a  ferry  charter,  to  re- 
strain the  laying  out  ot  a  highway  through  his 
premises  which  will  Interfere  with  bis  ferry 
privileges,  and  also  with  the  use  of  such  prem- 
Isea  as  a  wood  and  lumber  yard  In  connection 
wltb  a  vfbarf  built  by  him  for  the  purpose  of 
supplying  boats,  contrary  to  a  statute  prohib- 
iting tbe  laying  out  ot  a  public  or  private 
road  through  fixtures  or  erections  used  for  tbe 
purposes  of  trade,  without  the  owner's  consent. 
Flandem  v.  Wood,  24  Wla.  572. 

An  act  ot  leglBlsture  requiring  tbe  scbool 
commlaaloners  to  sell  certain  lots  belonging  to 
school  trustees  ot  a  township,  from  wblcb  the 
trustees  had  sstabllsbed,  under  a  regularly  au- 
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thorlied  Ilnnac,  t.  ferry  acnua  B  tiTcr  on  which 
t&e  iau  bordered,  and  proTldloK  tli«t  the  pnr- 
c^bnser  thereof  at  public  auction  might  forever 
hsTe  the  fen?  prlvlleBCB  itertalQlcg  thereto, 
proTlded  he  ahonld  within  a  «lated  time  build 
a  hlgliWBT  leajJIas  throush  bottom  land  to 
from  Che  ferry,  alioTe  blgli-water  mark,  la 
■in constitutional  and  Told,  althouih  Iti  el 
waa  to  deprive  luch  tmeteea  of  tbelr  ferrr 
(rencblae,  and  for  wblch  ther  received  do  eom- 
pensatloD  at  the  ule  because  of  the  condition 
Impoeed  for  Its  conllnuanFe,  altboush  It  Is  not 
claimed  that  they  did  not  recelre  full  value 
for  the  lots  Independent  of  the  ferrj'  franchises. 
Kerry  fraocblBes  are  not  an  tocldent  to  the 
ownerahlp  of  laod.  and.  when  granted,  ai  In 
thU  case,  to  a  public  corporation,  may  be  re- 
voked by  the  legislatare  at  pleasure,  so  long  aB 
■uch  revocation  does  not  devest  their  property 
of  the  uaea  and  ofrjihlj  for  which  It  waa  given 
or  parchaeed.  Truitees  of  Schools  V.  Tatman. 
18  III.  27. 

7orreltara  9f  a  terry  franchise  can  only  be 
decreed  In  a  direct  proceeding,  and  cannot  be 
determined  In  an  action  of  tort,  where  It  1b  In- 
ddentall;  sought  to  be  shown  that  a  ferry  was 
operated  witboat  legat  autborlly.  BIlllngB  v. 
Brelnlg.  4S  Ukb.  OS,  7  N.  W.  722. 

A  municipal  corporation  whlcb  has  leased  a 
terry  to  a  railroad  company  cannot  forfeit  the 
franchise  because  the  nil  road  carrlea  passen- 
gera  across  the  ferry  and  some  distance  along 
lis  road  for  (he  aame  fare  that  It  chirgei 
merely  crossing  the  ferry.  Staten  Island  Eapld 
Transit  K.  Co.  v.  New  York,  IIK  N,  Y.  M.  23 
N.  B.   175. 

The  provlalons  of  the  statnte  F)«ulatlng  the 
estabilabment  of  ferries  In  Kentucky,  Buthorii- 
Ing  the  annulment  of  a  ferry  franchise,  roust 
be  strictly  pursued,  and  the  sammons  or  or- 
der authorising  tbe  same,  commanding  the 
grantee  to  appear  and  show  ranse  why  snch 
francblae  shall  not  be  annulled,  must  specific- 
ally state  the  nature  of  the  complaint,  which, 
und*r  sucb  aletiite,  must  be  one  of  two  caoses, 
—failure  for  sii  months  after  a  franchise  Is 
granted  to  provide  hosts  and  bands,  or  the 
fact  liiat  such  terry  has  been  wholly  disused 
and  unfrequented  for  s  period  of  two  years. 
Brown  v.  Ulvens.  1  Dsoa.  26D. 

A  ferry  tranchlBe  cannot  be  annulled  by  rea- 
aoD  of  noQUser  or  otherwiae,  except  upon  notice 
to  the  owner  thereof,  aud  by  an  appropriate  ju- 
dicial pro'.Tedlng.  Brown  v.  Given,  4  J.  I. 
Uarih.  28. 

A  failure  of  the  court  to  give  notice  to  the 
holder  ol  an  exclusive  ferry  franchise  of  the 
proceeding  to  revoke  the  (raochlae  render*  void 
the  Judgment  revoking  It.  and  bis  appearance 
tn  court  to  offer  to  renew  his  bond  Is  not  socb 
an  appearance  as  makes  notice  unneceaaary. 
Combs  V.  Sewell,  22  Ky.  L.  Rep.  1026,  09  S.  W. 
020. 

An  order  granting  k  ferry  franchise  across 
the  Ohio  river  will  not  be  set  aside  as  being 
In  violation  of  the  provisions  of  tbe  law  pro- 
hibiting (except  In  certain  cases)  the  establlatt 
ment  oa  tbe  Ohio  river  of  ■  ferry  within  less 
than  1  mile  above  or  below  any  other  ferry 
prevlDualy  eatabilshed.  unless  It  Is  established 
by  competent  evldeuce  that  such  proposed  ferry 
is  within  the  prohibited  distance  of  another 
previously  eatabilshed.  Watts  v.  Borsley,  8 
BIbb,  374. 

The  failure  which  will  warrant  the  forfeit- 
ure of  a  terry  franchise  made  exclusive  so  long 
SB  the  grantee  affords  facilities  for  cross  log 
(he  stream  must  tw  a  peralBtent  and  general 
course  Of  conduct,  and  not  be  limited  to  special 
day*  or  acts.  Com.  (Ut  ral.  Hensel  v.  BCurte- 
vant,  1S2  Fs.  823,  87  Atl.  ei6. 

6B  L.R.  A. 


In  a  proceeding  under  a  statute  anthorblng 
[he  revocation  of  terry  franchises  for  certain 
causes,  the  record  must  show  the  eilatence  of 
one  or  more  of  tbose  causes,  and.  In  the  ab- 
sence of  Bucb  showing,  no  presumption  as  to 
ths  legality  of  the  revocation  will  tM  Indulged 
in  by  the  court.  Martin  v.  McKlnney,  Sneed 
(Ky.)  831. 

An  act  of  leglslBture  revoking  the  eiclDsive 
ferry  francblae  previously  granted  a  certain 
ferry,  aod  authorising  tbe  counties  concerned 
to  establish  ferries  wltbln  tbe  designated  dis- 
tance on  that  river  the  same  as  thongh  the 
eiclusivs  right  bad  never  been  granted,  la  * 
special  act,  and  therefore  within  the  conatttu- 
tlonal  provision  prohibiting  the  legislatare  fron 
chartering  or  licensing  ferries  or  toll  bridges  by 
local  or  special  laws.  Frye  v.  Partridge.  82  III. 
2S7. 

A  terry  (ranchlae  cannot  he  tevoked  on  tbe 
graand  that  the  orlginaj  grantee  bas  left  tbe 
state  without  renewing  his  bond  a*  required  by 
law,  without  personal  notice  to  him  to  renew 
his  bond,  where  the  farmer  statnte  permitting 
revocation  of  a  terry  license  without  notice  tor 
fnllure  to  renew  the  bond  as  retjulred  by  law 
has  been  superseded  by  *  statute  ezprvasly  re- 
quiring ten  days'  notice.  Oarrett  v.  Rickea*. 
9  Ala.  629. 

Where  a  turnpike  company  Is  Incorporated 
under  a  general  Incorporation  act,  and  a  riant 
to  maintain  a  ferry  Is  granted  merely  as  an 
Incident  to  tbe  turnpike  In  order  to  facilitate 
timvel  thereon,  tbe  forfeiture  of  the  turnpike 
Irancblse  carries  with  It  the  privilege  of  main- 
taining the  terry.  Darnell  v.  State,  48  Aik- 
821,  3  S.  W.  S33. 

Where  tbe  legislature  grnnta  a  ferry  tnn- 
rhlae,  and  In  tbe  same  act  Imposes  on  the 
grantee  certain  duties,  and  reserves  the  power 
to  repeal  tbe  act  In  case  the  grantee  falls  to 
perform  tbose  datles.  It  may.  In  case  he  doe* 
so  fall,  repeal  the  act  without  a  prevloua  Jn- 
dlclal  determinstlon  that  he  had  bo  failed. 
Whether  be  had  failed  so  that  the  repeal  was 
effectual  la  a  queatlon  for  the  courts.  Myilek 
V.  Brawley,  38  Minn.  377,  23  N.  W.  H4B. 

Although  a  terry  franchise  Is  held  subject 
to  the  right  of  the  coanty  court  to  regulate 
tbe  toll.  It  IB  a  property  of  which  the  owner 
cannot  tie  deprived  without  comttenaatloil. 
Chadwick   V.   Haverhill   Bridge.   2   pane,   Abr. 

L  ferry  right  based  upon  a  reservatton  In 
leed  is  not  maintainable  as  against  a  ferry 
adverse  to  such  reserved  right  and  licensed  Id 
asms  year  the  deed  waa  made,  and  which 
hss  been  conllnuonsly  operated  tor  tbirty-*li 
years  prior  tu  tbe  filing  of  the  complainant's 
"1.  Bowman  v.  Wstheo,  2  UcLean.  876,  Fed. 
Caa.  No.  1,740.  H.  P.  F, 
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NoTi. — For  a  case  In  tbla  serlea  holding 
that  where  equity  has  Jurisdiction  to  enjoin 
wroDgtui  act  It  will  go  on  to  give  fall  relief, 
thongh  In  so  doing  It  be  neceBsary  to  dedda 
between  two  adverse  titles,  see  Bettman  t. 
Eameaa  (W.  Ta.)  36  L.  B.  A.  68«. 
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IMS. 

of  laaAa  batweoi  idretM  dalmanta  wbea 
the  plaintiff  bM  DO  equity  agiloit  the  partr 
elilmlnf  adTcncl;  to  him.  In  lo  far  as 
point  1  of  the  STllabiu  In  Beftnum  T.  Har- 
ti«j>i,  *2  W,  Ta.  433.  8fl  L.  R.  A.  6W,  SS  8. 
X.  271,  conflict*  with  this  proposition,  the 
ume  la  diaapproved. 

a.  'WkcFe  Irrepitrable  mlaeklet  !■  be- 
Ins  done  or  threBtencd  to  real  eatate, 
going  to  the  deatmctlDU  o(  the  aabatjince  of 
the  eatate,  aoch  ai  the  extraction  of  oil  and 
fia,  and  tha  title  to  the  land  li  Id  dispute. 
tbo  partlea  claiming  uudet  hoatlle  titlea,  a 
court  of  egnit;  will  enjoin  the  treapau  and 
preserve  the  property  and  rigbti  of  the  par- 
ties pending  the  determination,  la  a  eonrt 
of  law,  of  the  queatlon  of  title;  and  this  al- 
thongh  no  action  at  law  baa  been  instituted. 
if  It  appear*  from  the  bill  that  tbe  complain- 
ant Intends  Immediately  to  put  tha  qnestlon 
of  title  Into  a  course  of  Jndlclil  deteimlna' 
tloa  and  proeecata  It  diligently. 

8.  Aa  coBSCBt  eannol  c«B(er  Jnrlaaifl- 
tlo>i  a  plalntltr,  upon  wbose  bill  there  la 
final  decree  and  sdjadlcatloa  agalnat  him  n. 
on  tbe  matten  set  up  in  the  1)111,  la  not  ea- 
topped  to  aaaert,  upon  appeal,  that  the  court 
ta  which  ha  resorted  haid  no  jurisdlctlan  lit 
the  BuhJect-OBtter. 

4.  1>  aneh  ciue,  altbongb  the  decree  will  be 
rsTersed  at  the  inatance  of  the  plalntllf,  the 
coats  Id  the  appellate  court  will  be  awarded 
agalnat  him. 

(January  14,  1903.) 

C BOSS-APPEALS  from  decrees  of  the  Cir- 
cuit Court  for  Ritchie  County  ia  a  suit 
brought  to  quiet  title  to  »  tract  of  land  and 
to  enjoin  defendants  from  extracting  oil 
can  therefrom;  the  defendants  appc&ling 
from  EUi  order  ap^inting  a  temporary  re- 
ceiver, and  plaintiffs  appealing  from  the 
diiroiasal  of  their  bill-  iteveraed  on  plav 
tifi'a'  a|j;ieal. 

The  facts  are  stated  in  Uie  opiuioni. 

Mettrt.  V.  B.  Aroher  uid  urtiitn™ 
Bsard,  tor  plaintiffs: 

Where  a  part;  ia  in  the  peaceable  pos- 
se»sion  of  land,  and  his  land  ia  entered  upon 
and  he  is  ousted,  by  one  not  haviag  title  to, 
or  authority  to  enter  upon,  the  land,  the 
party  so  ousted  may  recover  the  premises  in 
ejectment  upon  his  possession  merely,  and 
his  right  to  do  so  cannot  be  defeated  by  the 
defendant  showing  that  there  is,  or  may  be, 
an  outstanding  title  in  a  third  person- 

Tapgcott  V.  Cobha,  11  Oratt.  1T2;  Hutch- 
inson, Ijind  Titles,  p.  267. 

'Natural  or  reputed  boundaries,  or  lines 
of  marked  trees,  ou^t  to  be  established,  in 
preference  to  mere  course  and  distance,  or 
to  mistaken  deecriptiona  in  surveys  or  con- 
v^ances. 

Doffan  V.  Beekright,  4  Hen.  &  M.  12G. 

Defendants  hSiVe  not  connected  themselves 
with  the  title  in  the  gnat  to  Cox  and  Ram- 
sey. 

Walton  y.  Ealf,  9  Oratt.  104. 

The  power  to  appoint  a  receiver,  when 
one  is  neceesaiy  for  the  preservation  of  th^ 
property  rights  of  the  litigants  pending  ai 
injunction  suit,  ia  incident  to  the  power  tc 
grant  an  injunction. 

Bettman  v.  HameM,  42  W.  V*.  433,  3G 
59  L.  E-  A. 


r-  Datu. 
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L.  E.  A  SB8,  2S  B-  E.  271;  JToot*  v.  Jm- 
ningi,  47  W.  Va.  181,  S4  S.  E.  793;  Pen* 
T.  Whitehead,  12  Gratt.  74. 

Mr.  BbBT^Aa  KoblBsnn.  also  for  plain- 
tiff*: 

A  court  of  equity  ha*  jurUdiction  of  this 

Btttvuin  V-  Harnesa,  42  W.  Va.  433,  36 
Lr.  R.  A.  666,  26  S-  E.  £71 ;  Moore  v.  Jen- 
nings, 47  W.  Va.  181,  34  S.  E,  7B3. 

Petroleum  or  mineral  oil  in  place  is  aa 
much  a  part  of  the  realty  as  timber,  coal, 
iron  ore,  or  salt  water,  and  trespass  to  them, 
or  either  of  them,  is  trespasB  to  th?  land. 
Williameon  v.  Jonei,  39  W.  Vs.  231.  25  L. 
R.  A.  222,  19  5.  E.  436;  State  v.iSauth  Penn 
Oil  Co.  42  W.  Va.  80,  24  S-  E.  688;  Tuftt 
Y-  Copen,  87  W.  Va.  823,  16  S.  E.  793; 
ifoore  v.  Jennin^t,  47  W.  Va,  181,  34  S.  E. 
793;  Treee  v.  Sclipge  Oil  Co.  47  W.  Va.  107, 
34  S.  E.  933. 

Tha  school-land  proceeding  was  a  judicial 
one  in  the  nature  of  a  proceeding  against 
the  land  itself,  and,  when  completed  by  sale, 
is  prima  facie  evidence  of  forfeiture  against 
all  persons. 

Holly  RivfT  Coal  Co.  v-  Houtell,  36  W. 
Va.  489.  IS  S.  E.  214;  Black,  Judgm.  chap. 
20,  i  792;  Jfantin  v,  Chandlvr,  2  Brock. 
125,  Fed.  Cas-  No.  0,030;  Wtant  v-  Bayi,  38 
W.  Va.  081,  23  L.  R.  A.  82,  IS  S.  E.  807. 

When  a  conveyance  of  land,  made  by  a 
special  commissi  oner,  under  a  sale,  under  a 
decree  of  a  court,  is  offered  in  evidence  to 
pass  title,  it  must  he  accompanied  by  eithei . 
the  whole  record  of  the  case,  or  enough  to 
show  that  the  partiee  holding  title,  affected 
by  the  deed,  and  also  the  land  itself,  werq 
before  the  cQurt,  and  that  it  was  decreed  to 
be  sold,  and  was  sold,  and  the  sale  con- 
flrmed  by  the  court,  and  that  authority  was 
given  by  the  decree  to  the  commissioner  to 
make  the  conveyance. 

Wilton  V.  Braden,  4B  W.  Va.  108,  3fl  8. 
E.  367;  Waqgoner  v.  Wolf,  28  W.  Va.  820; 
Walton  V.  Hair,  9  Oratt.  198. 

Before  defendants  can  claim  that  they 
have  connected  themselves  with  the  com- 
monwealth, they  must  file  the  authority  for 
making  the  de^  under  which  they  claim. 

Where  a  party  recognizes  a  line  between 
two  tracts  of  land,  the  party  being  an  ad- 
verse claimant,  even  though  the  line  is 
through  the  woods  by  cutting  timber  up  to 
it,  it  is  such  a  recognition  of  such  line  as 
will  establish  the  same  as  between  two  op- 
posite claimants  for  the  same  tract  of  land- 
Qteytm  v.  Schwirtz,  32  W.  Va.  487,  0  S. 
E.  880. 

If  the  defendants  ever  had  any  title  to 
is  land,  it  was  forfeited  to  the  state  for 
the    non entry    and     nonpayment     of    tastes 
thereon  for  more  than  five  successive  years, 
id  such  forfeiture  has  inured  to  tbe  bene- 
fit of  the  plaintiffs. 

W.  Va.  Const.  1899,  art.  13,  |  3;  State  v. 
aicann,  40  W.  Va.  128,  33  S.  E.  89;  Holly 
HivtT  Coal  Co.  T.  Hotcell,  36  W.  Va.  480,  18 
S.  E.  214. 

Mr.  Edwin  Mkxwell,  for  defendants: 
Equity  will  not  entertain  a  bill  to  remove 
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a  eloud  upon  titles  ualew  plaintiff  is  in  ac- 
tual poageasion. 

Moore  V.  J/cA'u((,  41  W.  Va.  685,  24  S.  E. 
682;  Cloylon  v.  Borr,  34  W.  Va.  2M,  12  8. 
•E.  704;  CarringloK  v.  Olis,  4  Gratt.  235; 
ChrUtian  v.  Vaiiee,  41  W.  Va.  75T,  24  S.  E. 
506;  Lamb  v.  Cecil,  28  W.  Va.  653;  Creaop 
V,  KembU,  2fl  W.  Va.  603;  Van  Dom  v. 
Lcwit  Counts  Ct.  38  W.  Va.  267,  18  S.  E. 
570. 

A  court  of  equity  has  no  jurisdiction  to 
se<ttle  the  title  and  boundaries  of  land,  when 
the  plaintiff  has  no  equity  against  the  party 
who  ia  holding  tha  same, 

Humt  V.  Meamt,  44  W.  Va.  744,  30  S.  B. 
112;  LaxiseU  v.  Oarkno,  44  W.  Va.  466,  30 
S.  E.  171;  Watton  v.  Ferrell,  34  W.  Va. 
406,  12  S.  E.  724;  Creiap  v.  Ketnble,  28  W. 
Va.  603;  Sohoonoxer  v.  Bright,  24  W.  Va. 
608. 

It  is  not  unlawful  for  def^idonta  to  ex- 
tract oil  from  the  premisee  of  which  they 
are  in  poascssion.  To  do  bo  gives  the  plain- 
tiffa  no  equity  agninat  than. 

Bettman  v.  UameM,  42  W.  Va.  433,  39 
I«  R.  A.  566,  26  S.  E.  271;  Wtlliamgon  v. 
Jones,  30  W.  Va.  268,  25  L.  R.  A.  222,  10 
B.  E.  436,  43  W.  Va.  582,  38  L.  R.  A.  604, 
27  a  E.  410. 

In  order  to  obtain  the  appointjuent  of  a 
receiver,  the  plaintiff  must  show,  6rst, 
either  that  he  has  a  clear  right  to  the  prop- 
erty itself,  or  that  he  has  acme  lieu  upon' 
it,  or  that  the  property  constitutes  a  special 
fund  to  which  he  has  a  ri^t  to  resort  for 
the  satisfaction  of  hia  claim. 

20  Am.  t  Eng.  Enc.  Law,  p.  10;  Kanatoha 
Coal  Co.  V.  Ballard  A  W.  Coal  Co.  43  W. 
Va.  722,  20  S.  B,  614, 

The  plaint  ifTa  muat  recover  on  the 
strength  of  their  own  title,  and  not  on  the 
weakness  of  the  title  of  the  defendants. 

Buttle  V.  Hicftmoftd,  F.  &  P.  K.  Co.  76 
Va.  280;  Tucker,  178;  Tyler,  Ejectment,  72; 
Hutehinaon,  I^and  Titles,  257;  Witten  v.  St. 
Clair,  27  W.  Va,  770;  Bradley  v.  E-uxirl,  18 
W.  Va.  508;  Tapaeolt  v.  Cobba,  11  QroU, 
172. 

Flaintilfs  claim  title  to  this  land  as 
waste  and  unappropriated  land,  sold  by  the 
oommisBioner  of  school  lands.  They  got 
nothing  by  this  purchase,  aa  there  waa  then 
no  title  in  the  state. 

UoClure  Y.  Maupcrture,  20  W.  Va.  643, 
2  8.  E.  701 ;  HoU)/  River  Coal  Co.  v.  Hotcea, 
38  W.  Vs.  400,  16  8.  E.  214. 

Th«  proceedings  ara  neither  ut  rem  nor 


Awil  V.  laeger,  24  W.  Va.  635;  UoCUire 
T.  Mailland,  24  W.  Va.  561. 

Courts  do  not  favor  a  forfeiture,  and  rs- 
quire  strict  proof  of  the  act  or  omissioa 
upon  which  it  is  claimed. 

Toumskend  v.  Shaffer,  30  W^  Va.  176,  3 
S.  E.  ESO. 

Plaintiffs,  to  take  title  of  the  state,  must 
bring  themaelvea  within  one  of  the  three 
classes  of  persons  named  in  {  3  of  art.  13 
of  the  Constitutico,  which  th^  wholly  fail 

Yokvm  T.  Fiokty,  37  W.  V*.  783,  17  S. 
E.  SIS. 
BB  L.  B.  A. 


UeanTv,  C.  W.  Lrnok  and  D*vU  * 
DstIs,  also  for  defendants : 

Maxwell  £  Rogers  are  but  tnistees  for 
the  beire  at  law  of  Cyrus  Rosa,  and  grau- 
tees  of  said  heirs,  so  that  an  entry  in  the 
name  of  "Cyrua  Ross's  Heirs,"  and  payment 
of  taxes  by  them,  would  inure  to  the  benefit 
of  Maxwell  A  Rogers,  trustees. 

Hall  V.  Ball,  27  W.  Va.  481;  Sturm  t. 
Fleming,  26  W.  Va.  59;  Lynch  v.  Andrew*, 
25  W.  Ve.  767;  Bimpaon  v.  Edmitton,  23 
W.  Va.  675. 

There  ia  no  auch  strict  proof  ol  forfeit- 
ure as  the  law  requires, 

Toicnsliend  v.  Shaffer,  30  W,  Va.  176,  3 
S.  £,  S36;   Blackwell,  Tax  Titles,  p.  450, 

The  burden  of  proving  a  forfeiture  la 
upon  the  party  claiming  under  the  same. 

liandolph  v.  Adams,  2  W.  Va.  510. 

Proceedings  under  the  Acts  of  1882  to  sell 
school  landa  by  the  commissioner  are  in  the 
nature  of  a  chancery  suit,  and  do  not  bind 
those  not  made  parties  to  it. 

Cecil  V.  Clark,  44  W.  Va.  680,  30  S.  E. 
216. 

Where  the  defendant  in  ejectment  is  a 
stranger  to  the  suit  in  which  the  premiBes 
are  decreed  to  be  sold  or  conveyed,  the  gen- 
eral rule  ia  that  the  whdie  record  must  be 
produced  to  make  it  a  link  in  the  chain  ol 
title,  or  at  least  enough  to  identify  the  land. 

Hutchinson,  I«nd  Titles,  i  004;  Waggon- 
er V.  Wolf,  28  W.  Va.  820. 

The  true  owner  not  in  default  is  not  af- 
fected or  bound  by  the  proceedings. 

Cecil  V,  Clark,  44  W.  Va.  680.  30  8.  E. 
218;  TiciggK  v.  Ckevallie,  4  W.  Va.  485. 

Only  parties  to  a  deed,  or  those  in  priT- 
ity  with  them,  con  take  advantage  of  any 
estoppel  arising  therefrom. 

7  Am.  t  Eng,  Enc.  Law,  p.  4. 

Mr.  Homex'  Adn^a  also  for  defendants. 

PoSenlMirceT,  J.,  delivered  the  opinion 

of  the  court : 

This  is  a  nuit  in  equity  brought  by  R.  H. 
Freer  and  others  agsinst  Thomas  E.  Davis 
and  others  in  the  circuit  court  of  Ritchie 
county  for  the  purpose  of  recovering  the 
title  and  possession  of  a  tract  of  real  estate 
containing  about  58  acres.  As  ground  of 
equitable  jurisdiction,  it  ia  shown  that  W. 
J.  Shields,  one  of  the  plaintiffs,  under  whom 
all  the  others  claim,  had  been  in  possessioa 
of  the  land,  claiming  under  certain  deeds, 
and  those  under  whom  he  claimed  had  taken 
some  timber  off  of  it,  and  he  had  cultivated 
a  small  portion  of  the  land  in  oat^  one  year. 
Plaintiffs  had  also  sent  a  man  on  the  land 
to  get  out  timber  for  an  oil  dorick.  While 
he  was  so  engaged,  some  of  the  defendants 
came  upon  the  land  and  notified  him  that 
they  claimed  it,  threatened  to  have  him  ar- 
rested for  trespassing,  and  finally  told  him 
that  if  he  did  not  leave  the  land  they  would 
put  him  off  by  force,  and  then  he  wait. 
Thereafter  the  defendants  and  their  agents 
took  possession  of  the  land,  and  b^ian  the 
work  of  developing  it  for  oil  and  gas.  They 
erected  a  derrick  on  the  land  very  near  the 
line,  hut,  after  notice  from  the  plaintiffs, 
Oiey  moved  it  just  over  the  line;  out  their 
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aigln«  bouse  teetaa  to  have  been  left  on  tbe 
land.  Tbe  hi',1  further  alleges  that  the  de- 
faidanta  had  entered  into  and  upon  said 
pramises,  and  were  erecting  a  derrick  and 
ri^  thereon  prejwrator}'  to  drilling  and  oper- 
ating the  premises  for  oil  and  gas,  and  were 
about  to  bore  tor,  and  take  from  said  prem- 
ises, oil  and  gas.  It  was  further  shown 
that  other  wells  had  been  drilled  on  adja- 
cent lands,  and  so  near  as  to  drain  the 
premises  in  question  of  the  oil.  The  prayer 
of  the  bill  was  that  the  defendants,  and  each 
of  them,  their  agents,  etc.,  might  be  en- 
joined and  restrained  from  erecting  derricks 
or  other  machinery  on  the  land,  and  from 
removing  oil  and  gas  therefrom,  and  that 
a  receiver  be  appointed  to  taJco  charge  o( 
tbe  premises  and  operate  the  same  under  the 
direction  of  the  court 

It  is  alleged  in  the  bill  that  in  tbe  year 
16S-~,  the  land  had  been  reported  to  the 
commissioner  of  school  lands  as  30  acres  of 
waste  and  unappropriated  land,  and  upon 
survey  it  was  found  to  contain  6S  acres. 
The  commissioner  brought  a  suit  to  sell  the 
land,  Etnd,  under  a  decree  dated  October  ZB, 
1885,  it  was  sold  on  February  .16,  18SS,  to 
C.  H.  Oibboney,  and  the  sale  was  confirmed 
Mid  a  deed  made  to  him  on  tbe  24th  day  of 
February,  18B6.  Oibboney  conveyed  a  por- 
tion of  it  to  C.  L.  Latoriere,  and  Latoriere 
envied  a  portion  to  W.  J.  Shields.  La- 
toriere then  conveyed  on  December  9,  1B92, 
tbe  balance  of  his  interest  to  C.  H.  Gib- 
boucy.  This  portion  seems  to  have  been  ZS 
acres,  and  it  was  sold  for  nonpayment  ol 
taxes  for  the  years  1893  and  1894,  and 
Bbields  purchased  it,  and  W.  R.  Meaervie, 
clerk  of  the  county  court  of  said  county, 
conveyed  it  to  him  by  deed  dated  April  6, 
1696.  Thus  Shields  became  the  owner  of  all 
of  it,  and  from  him,  directly  or  indirectly, 
the  other  plaintiffs  derive  their  title  and 
interest  by  conveyances  and  a  lease  for  oil 
and  ga»  purposes. 

Tbe  defendants  deduce  their  title  as  fol- 
lows, as  appears  from  the  answer  of  Edwin 
Maxwell,  trustee;  Isaac  Ck)x  and  John  Ram- 
sey, assignees  of  Thomas  Proctor,  were  the 
patentee*  of  10,000  acres  of  land,  under  a 

Stent  from  the  commonwealth  of  Virginia, 
ted  March  20,  1786.  This  land  was  for- 
feited for  nonpayment  of  taxes,  and,  under 
a  decree  of  the  superior  court  of  Wood  coun- 
ty, made  at  the  April  term,  1B41,  it  was 
■old.  Before  sale,  however,  it  was  divided 
into  lots,  and  lot  No.  1,  containing  l,049j 
acres,  was  .conveyed  to  Cyrus  Ross  by  Com- 
miasionein  P.  Q.  Van  Winkle  and  M.  Chap- 
man. Ross  died  in  1B72,  and,  for  the  pur- 
pose of  settling  his  estate,  the  land  was  con- 
veyed to  Edwin  Maxwell  and  John  I.  Rog- 
ers, trustees.  Tbey  conveyed  to  certain  ol 
the  Ross  heirs  something  over  1,300  acres, 
estimated  to  be  worth  (10,000,  in  part  satis- 
faction  of  $12,000  which  it  was  agreed  that 
they  should  have  out  of  the  estate.  What- 
ever land  remained,  after  this  transaction, 
stood  in  the  name  of  Rogers  and  Maxwell, 
trustees.  Rogers  having  died,  it  stands  in 
the  name  of  >:dwin  Maxwell,  surviving  trus- 
tee. Claiming  that  the  land  in  controversy 
GU  L.  n.  A. 


belongs  to  the  Roes  estate,  and  doiying  that 
the  heirs  of  said  estate  have  ever  been  out 
of  possession  of  it.  Maxwell,  trustee,  leased 
it  to  his  codefendants  for  the  purpose  of  oil 
and  gas  development.  The  defendants  in- 
sist, and  have  taken  much  evidence  to  prove, 
that  the  land  is  within  the  l,94e}-acre  sur- 
vty,  and  that  the  representatives  of  the  Ross 
estate  have  never,  in  any  way,  relinquished 
their  claim  to  it,  nor  admitted  that  it  vres 
waste  and  unappropriated  land.  Th^  also 
claim  to  have  paid  tbe  taxes  on  it.  On  the 
other  hand,  it  was  insisted  by  tbe  plaintiffs 
that  the  defendants  have  never  asserted  any 
claim  to  it  nor  exercised  any  dominion  over 

From  this  statement  it  Is  clear  that  the 
plaintiffs  on  the  one  hand,  and  the  defend- 
ants on  tbe  other,  are  claiming  under  ad- 
verse and  hostile  titles,  and  that  there  is  no 
equitjr  or  privity  of  any  kind  existing  be- 
tween them.  In  other  words,  the  object  of 
the  bill  is  to  recover  tbe  poesession  and  title 
of  the  tract  of  land,  which  is  admitted  t<l  be 
in  the  possession  of  the  defendants.  It  is 
urged  here  that  the  case  of  Bettman  v.  Ear- 
ness,  42  W.  Va.  433,  36  L.  R.  A.  GSe,  26  S. 
E.  271,  is  authority  for  a  proceeding  of  this 
kind,  and  it  is  boldly  stsJ^  that  there  is 
jurisdiction  in  equity  for  this  purpose.  But 
the  Btttman-Harneas  Gate  involves  a  far 
different  state  of  facts.  That  was  a.  contest 
primarily  between  lessees  claiming  under 
dilTerent  leases  made  by  the  same  lessor. 
It  involved  nothing  more  than  tbe  right  of 
taking  the  oil.  Tbe  title  to  no  real  estate 
was  involved,  except  in  so  far  aa  the  oil  it- 
self was  real  estate.  Harness  had  leased  to 
Watson,  who  had  assigned  tbe  lease  to  Bett- 
man. Afterwards,  Harness  leased  the  same 
land  to  Finnigan,  who  entered  upon  the  land 
and  began  boring  a  well.  Then  Bettman 
brought  a  suit  in  equity,  and  enjoined  Fin- 
nigan from  operations  under  the  second 
lease,  making  Harness  a  party  to  the  bill. 
That  case  did  not  involve  the  settlement  of 
hostile  titles,  as  this  one  docs.  Bs  constru- 
ing the  lease  or  contract  between  Harness 
and  Bettman,  it  was  found  that  it  had  ex- 
pired, and  that  Bettman  had  no  title  nor 
shadow  of  claim  to  tbe  <A\.  The  eonatrue- 
tion  of  that  contract  was  a  matter  for  the 
court,  and  not  for  the  determination  of  a 
jury.  Here,  we  have  questions  of  boundary 
and  location  and  possession,  and  numerous 
other  matters  of  fact  which  make  tbe  case 
one  for  trial  by  jury.  Moreover,  in  the 
Bettman-Harnesa  Gate,  while  the  title  to  the 
oil  may  be  said  to  have  been  involved,  yet 
at  the  time  the  injunction  was  awarded  no 
oil  had  been  discovered,  and  the  matter  ac- 
tually involved  was  a  mere  right  of  explora- 
tion, which  might  or  might  not  result  in  the 
finding  of  oil.  The  title  to  the  land  was  in 
Harness,  and  wholly  undisputed.  Tlie  only 
question  was.  Which  lease  gave  tbe  right  to 
explore  and  take  the  oil!  Here,  the  title 
to  the  oil  depends  upon  the  title  to  tbe  land, 
and  that  is  in  dispute.  The  defendants  are 
in  posseanion  and  the  plaintiffs  are  out. 
"Equity  has  no  jurisdiction,  upon  the  sole 
ground  of   removal  of  cloud  from  title,  to 
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try  conflicting  titles  to  I&ndi,  at  the  suit  of 
one  holding  either  legal  or  equitable  title, 
the  adverte  claimant  being  in  actual  posaeB- 
sion."  Davis  v.  SettU.  43  W.  Va.  17,  28  S. 
E.  567.  That  was  a  suit  for  partition,  and 
in  such  suit  equity  has  jurisdiction  to  pass 
on  questions  of  law  touching  the  legal  title 
of  one  claiming  to  shore  in  the  partition 
and  the  interest  he  clnims.  if  his  interest  be 
Buch  as,  if  valid,  will  make  him  &  co-owner 
in  the  comnirai  subject  with  the  plaintiff  aa 
holding  under  the  aame  right  or  title  under 
.which  the  partition  ia  to  be  made.  But  it 
ia  held  in  tiiat  case  that  the  court  U  Dot  au- 
thorized  in  such  suit  to  pass  on  the  title 


Ertition  ia  to  he  made.  It  ia  further  there 
Id  that,  "in  matters  of  such  nature  aa 
give  rig^t  to  trial  by  jury  under  the  Con- 
stitution, tlie  legislature  cannot  give  equity 
jurisdiction  over  them,  and  deprive  the 
party  of  right  of  trial  by  jury  against  hia 
prot«st."  In  Wilier  v.  Morriaon,  47  W.  Va. 
664,  35  S.  E.  90&,  thia  question  i«  discussed, 
and  the  doctrine  of  Davis  v.  Beltle  approved. 
See  also  Cretap  v.  KembU,  26  W.  Va.  603 ; 
Bright  V.  Knight,  35  W.  Va.  40,  13  S.  E.  63. 
"A  court  of  equity  has  no  jurisdiction  to 
settle  the  title  and  bounds  of  lands  between 
adverse  claimants,  unless  the  plaintilT  has 
some  equity  against  the  party  claiming  ad- 
versely to  him."  Lange  v.  Jones,  G  Leigh, 
lfl2. 

There  is  but  one  general  proposition  laid 
down  in  tha  books  upon  which  it  can  be 
contended  that,  in  a  case  like  this,  a  court 
of  'equity  may  try  and  determine  the  quea- 
tion  of  title.  That  is  the  familiar  maxim 
that,  when  a  court  of  equity  has  taJceu  ju- 
risdiction for  one  purpose,  it  will  go  on  and 
do  complete  justice  between  the  parties, 
even  to  the  extent  of  determining  legal 
rights.  But  this  principle  is  not  of  univer- 
sal application,  even  if  it  be  conceded  that 
jurisdiction,  as  here  used,  includes  jurisdic- 
tion by  injunction  to  restrain  a  trespass, 
which  is  doubtful,  to  say  the  least,  inas- 
much as  the  law  writers  term  it  mere  ancil- 
lary jurisdiction.  Story,  Eq.  Jur.  S  862; 
Pom.  Eq.  Jur.  i  171.  This  maxim  and  prin- 
ciple seems  to  hava  grown  out  of  the  equita- 
ble jurisdiction  for  purposes  of  discovery,  as 
will  be  seen  from  an  examination  of  S|  9ik 
to  74  of  Story,  Eq.  Jur.  In  {  B4fc  it  is 
said;  "In  many  cases  it  has  been  held 
that,  where  a  puly  has  a  just  title  to  come 
into  equity  for  a  discovery,  and  obtains  it, 
tiie  court  will  go  on,  to  give  him  the  proper 
relief;  and  not  turn  him  round  to  the  ex- 
penses  and  inconveniences  of  a  double  suit 
at  law.  The  juriadiction  baring  once  right- 
fully attached,  it  shall  be  made  effectual 
for  the  purposes  of  complete  relief."  Dis- 
covery seems  to  be  the  basis  of  this  whole 
doctrine.  Where  the  bill  is  for  both  discov- 
ery and  relief,  the  discovery,  to  give  juris- 
diction, must  be  necessary.  Hiat  being  true, 
the  primary  or  main  purpose  of  the  Dill  is 
the  assertion  of  an  equitable  right.  The 
most  familiar  instaneea  of  the  det«rmina- 
tlon  by  courts  of  equi^  of  legal  rights,  after 
SO  L.  B.  A. 


having  taken  jurisdiction  upon  some  e^uita- 
ble  ground,  are  cases  of  fraud,  accident. 
mistake,  and  account,  all  of  which,  under 
certain  circumstances,  are  matters  of  con- 
current jurisdiirtion,  and,  in  almost  every 
instance  of  that  kind,  discovery  ia  necessary 
to  the  doing  of  complete  justice.  Mr.  Story 
concludes  his  discussion  of  the  subject  by 
saying,  at  f  73 :  "In  the  present  state  of 
the  authorities,  however,  little  more  can  be 
absolutely  alBrmed  than  these  proposition*; 
First,  that  in  hilts  of  discovery,  seeking  re- 
lief, if  any  part  of  the  relief  sought  b«  ol 
an  equitable  nature,  the  court  will  retain 
the  bill  for  complete  relief;  secondly,  that 
in  matters  of  account,  fraud,  mistake,  and 
accident,  the  jurisdiction  for  relief  will  gen- 
erally, but  not  universally,  be  retained  and 
favored;  and,  thirdly,  that  in  cases  where 
the  remedy  at  law  is  more  appropriate  than 
the  remedy  in  equity,  or  the  verdict  of  a 
jury  is  indispensable  to  the  relief  sought, 
the  juriadiction  will  either  be  declined,  or, 
if  retained,  will  be  so,  subject  to  a  trial  at 
law."  At  i  72.  this  author  further  says: 
"This  doctrine,  however,  though  generally 
true,  is  ndt  to  be  deemed  of  universal  appli- 
cation. To '  justify  a  court  of  equity  in 
granting  relief,  as  consequent  upon  discov- 
^y,  in  cases  of  this  sort,  it  seems  necessary 
that  the  relief  should  be  of  such  a  nature 
as  a  court  of  equity  may  properly  grant  in 
the  ordinary  exercise  of  its  authority.  If, 
therefore,  the  proper  relief  he  by  an  award 
of  damages,  which  can  alone  be  ascertained 
by  a  jury,  there  may  be  a  strong  reason  for 
declining  the  exercise  of  the  jurisdiction, 
since  it  is  the  appropriate  function  of  a 
court  of  law  to  superintend  such  trials. 
And  in  many  other  cases  where  a  question 
arises,  purely  of  matters  of  fact,  fit  to  be 
triad  by  a  jury,  and  the  relief  is  dependent 
upon  t^at  question,  there  is  equal  reason 
liiat  the  jurisdiction  for  relief  should  be  al- 
together declined;  or,  at  all  events,  that,  if 
the  bill  is  retained,  a  trial  at  law  should  be 
directed  by  the  court,  and  relief  granted,  or 
withheld,  according  to  the  final  issue  of  the 
trial."  From  this  it  is  apparent  that,  even 
when  equity  jurisdiction  attaches  for  tha 
purpose  of  discovery,  there  are  exceptions 
to  the  rule  that  the  court  will  go  on  and 
determine  all  questions  in  the  cause,  with- 
out regard  to  whether  they  be  legal  or  equi- 
table. And  the  decisive  teat  seems  to  be  the 
necessity  of  a  trial  by  jury  of  disputed  ques- 
tions of  fact  necessary  to  the  ascertainment 
of  the  legal  ri^t  involved.  As  discovery 
belongs  to  the  general  juriadictioli  of  equity, 
and  the  juriadiction  by  injunction  is  rather 
special  in  its  nature  and  scope,  it  would  be 
unreasonable  to  say  that  the  presentati<m 
of  t^e  necessity  of  a  trial  by  jury  will  stop 
the  progress  of  the  causa  when  jurisdiction 
rests  upon  discovery,  but  will  not  do  so 
when  jurisdiction  attaches,  because  of  the 
lity    of   interference   by    injunction  t" 


though  the  only  equitable  ground  of  juris 
diction  was  the  necessity  oi  the  merciie  o 
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tba  reatninii^  power  of  the  ecmrt  by  In- 
junction, equity  went  on  and  passed  upon 
the  legal  rig'htB  of  tbe  litigants,  but  in  every 
inBt&nce  the  ease  was  one  of  accident,  fraud, 
mistake,  or  account,  belonging  to  the  gen- 
eral concurrent  jurisdiction  of  equity;  and 
in  no  cam  haa  any  court  proceeded  eo  far 
as  to  hold  that,  having  takem  jurisdiction  to 
restrain  a  trespass  to  real  estate,  it  would 
go  oa  and  determine  the  legal  title  to  the 
land,  when  that  was  in  dispute  and  a  trial 
by  jury  was  necessary,  by  reason  of  contro- 
verted matters  of  fact,  euch  as  possession, 
boundary,  and  location.  On  the  other  band, 
there  is  an  abundance  of  authority  holding 
the  contrary  doctrine.  Tbe  only  case  in 
which  the  proposition  is  aaaerted  is  that  of 
Bettmtm  t.  Harness,  42  W.  Va.  433,  36  L. 
R.  A.  eeS,  2S  S.  E.  271.  In  the  first  point 
of  the  syllabus  of  that  case  it  is  assoted, 
but  it  undoubtedly  occurred  by  inadvert- 
ence. The  decision  of  that  question  in  that 
case  was  wholly  unnecessary.  As  has  been 
^wn,  there  was  no  question  of  title  in  that 
case  to  be  decided,  nor  any  necessity  for  a 
trial  by  jury. 

Turning  now  to  another  line  of  Investiga- 
tion, it  ^  found  that,  until  recent  years, 
courts  of  equity  would  not  restrain  a  tree- 
pass  of  any  kind  upon  real  estate  in  any 
case  wherein  it  appeared  from  the  pleadings 
that  there  was  controversy  about  the  tJUe 
to  the  land.  Such  controversy  immediately 
put  the  case  out  of  the  court,  for  the  reason 
that  it  belonged  to  the  jurisdiction  of  the 
law  courts.  In  Erhardl  v.  Boaro,  113  U.  S. 
537,  28  L.  cd.  1116,  S  Sup.  CL  Rep.  666, 
Mr.  Justice  Field  says  that  I«rd  Etdon  is 
reported,  in  PilUKiorth  v.  Hopton,  8  Ves.  Jr. 
61,  to  have  said  in  ISO]  that  he  remembered 
being  told  in  early  life  from  the  bench, 
"that,  if  the  plaintiff  filed  a  bill  for  an  ac- 
count and  an  injunction  to  restrain  waste, 
stating  that  the  defendant  claimed  by  a  title 
adverse  to  his,  he  stated  himself  out  of  court 
aa  to  the  injunction."  Waste  is  in  the  na- 
ture of  B.  trespass,  it  being  an  injury  to  real 
estate,  but  it  is  always  committed  by  a  ten- 
ant or  some  person  whose  estate  or  interest 
in  the  land  is  in  privity  with  that  of  the 
complaining  party,  and  courts  of  equity 
have  always  interposed  by  injunction  to  pre- 
vent it.  In  such  case  there  is  no  dispute 
about  the  title.  Tbe  jurisdiction  to  prevent 
trespass  to  real  estate  by  a  stranger  or  per- 
son claiming  to  hold  an  adverse  title  finally 
grew  out  of  the  jurisdiction  to  prevent 
waste,  trespass  and  waste  both  being  inju- 
ries to  tbe  freehold,  and  differing  only  in 
respect  to  the  title  of  the  person  doing  the 
injury.  10  Am.  t  Eng.  Bnc.  I^w,  p.  S7fl| 
High,  Inj.  730.  The  ancient  rule  of  nonin- 
terference by  courts  of  equity  with  trespass 
to  real  estate,  the  title  to  which  is  in  dis- 

Site,  has  been  relaxed,  but  to  what  extent! 
n]y  to  the  e)>tent  that  courts  of  equity. 
when  the  injury  is  anch  as  tends  to  tbe  de- 
struction of  the  property,  and  is,  therefore, 
irreparable,  and  justice  requires  that  the  act 
of  trespass  be  prevented  until  the  title  can 
be  determined  in  a  court  of  law,  will  so  pre- 
vent it  by  injunction.  That  is  the  lim- 
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It  set  by  tbe  authorities.  In  Erhardt  v. 
Boaro,  .113  U.  S.  638,  28  L.  ed.  1117,  6  Sup. 
Ct.  Rep.  ESS,  Mr.  Justice  Field,  speaking  of 
the  old  rule,  says:  "This  doctrine  has  been 
greatly  modified  in  modem  times,  and  it  is 
now  of  conunm  practice  in  cases  where  ir- 
remediable mischief  is  being  d<»ie  or  threat- 
ened, going  to  the  destruction  of  the  eub- 
stanoe  of  the  estate,  such  aa  the  extracting 
of  ores  from  a  mine,  or  the  cutting  down  of 
timber,  or  tbe  removal  of  coal,  to  issue  an 
injunction,  though  the  title  to  tbe  premises 
be  in  litigation.  The  authority  of  the  oonrt 
is  exercised  in  such  cases,  through  its  preven- 
tive writ,  to  preserve  the  property  from  da- 
struction  pending  legal  proceedings  for  ths 
determinatiou  of  the  title."  Bigh,  Inj.  t 
732,  says:  "The  jurisdiction  in  restraint 
of  trespass  to  mines  is  not  an  original  ju- 
risdiction of  equity,  under  which  Uie  court 
would  be  justified  in  tiying  tbe  title  to  ths 
mines  themselves,  and  the  party  aggrieved 
must,  therefore,  first  establish  his  title  at 
law,  or  show  satisfactory  reason  for  not  do- 
ing so."  10  Am.  ft  Eng.  Enc.  Law,  p.  880, 
says:  "If  the  title  of  the  plaintiff  is  in 
dispute,  an  injunction  will  not  be  granted 
previous  to  the  determinatitm  of  the  legal 
rights  of  the  parties,  unless  the  act  about  to 
be  committed  by  the  defendant  is  of  such  a 
nature  that,  should  the  right  to  commit  it 
be  decided  against  hitn,  the  consequences  of 
its  commission  would  be  irreparable."  Spell- 
ing, Inj.  g  20,  saya;  "To  justify  granting 
a  preliminary  injunction,  the  plaintiff's 
right  must  be  certain  as  to  the  law  and  the 
facta."  In  {  21,  the  same  book  says:  "It 
follows,  as  corollary  to  the  leading  proposi- 
tion of  the  preceding  section,  that,  where 
plaintiff  seeks  equitable  relief  by  way  of  in- 
junction in  aid  of  the  legal  right,  the  court 
will  not,  unless  such  right  is  clear,  declare 
the  legal  right  and  grant  a  perpetual  in- 
junction founded  on  such  declaration,  but 
will  require  the  question  to  be  tried  at  hiw." 
The  same  "author  says,  at  t  333,  under  the 
head  of  "Protection  of  Riparian  and  Water 
Rights  i"  "In  these,  aa  in  other  cases,  courts 
of  equity  will  refuse  to  assume  jurisdiction 
to  try  and  determine  legal  questions  which 
are  controverted."  At  9  ISl,  he  says: 
"Upon  an  application  for  an  injunction  af- 
fecting the  title  to  real  estate,  the  propa" 
office  of  the  court  is  not  to  ascertain  the  Is- 
Sfsil  existence  of  a  riftht,  hut  solely  to  pro- 
tect the  property  until  that  rif^t  can  he  de- 
termined by  the  tribunal  to  which  it  proper- 
ly belongs,"  This  was  no  doubt  taken  from 
the  opinion  of  Lord  Chancellor  Cottenham, 
in  Harman  v.  Jonee,  1  Craig  &  P.  301,  where 
it  is  further  said:  "It  is  a  fundamental 
error  in  an  order  of  this. kind  to  assume 
Snally  to  dispose  of  legal  rights,  and  not  to 
confine  itself  to  protecting  the  property 
pending  the  adjudication  of  those  rights  by 
4  court  of  law.  I  can  sustain  the  injunc- 
tion only  upon  the  terms  of  its  being  ac- 
companied by  some  proviaion  for  putting 
the  question  immediately  into  a  course  of 
legal  invpstipation."  This  is  quoted  and 
approved  in  Clagton  v,  Sfcoemafcer,  67  Md. 
2ia,  i  AtL  635.    A  leadins  case  is  that  of 
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plBintiff,  seeing  im  injuDCtion  In  audi 
cases  (itiineH,  timber,  and  the  like),  claims 
to  be  tJie  legal  owner  of  the  property,  he 
must  show  that  he  haa  eBtablished  hie  legal 
title  bj  the  judgment  of  a  court  of  Uw,  or 
that  he  ia  prosecuting  his  suit  at  law,  and 
the  injury,  which  he  will  suatain  by  the  acta 
of  the  defendant  before  he  can  obtain  judg- 
ment, will  be  irreparable,  and,  in  the  latter 
case,  the  court,  in  continuing  the  injunction, 
must  make  such  order  ae  will  insure  the 
^eedy  detetwinatim  of  the  suit  at  law." 
The  rule,  ai  laid  down  by  this  court  in  nu- 
merous cases,  IB  that,  to  warrant  the  inter- 
fetenee  of  a  court  of  equity  to  restrain  a. 
trespftss  on  land,  two  conditions  must  co- 
exist: First,  the  plaintiST's  title  must  be  un- 
disputed, or  established  by  l^[al  adjudica- 
tion; and,  secondly,  the  injury  complained 
of  must  ho  irreparable  in  its  nature,  unless 
there  exist  other  grounds  of  equity.  Ooa 
V.  Dovglas$,  20  W.  Va.  175  j  Sakoonovrr  v. 
Bright,  24  W.  Va.  693;  TVataon  v.  Ferrell, 
31  W.  Va.  406,  12  S,  E.  724;  Becker  v.  Ma- 
Orato,  48  W.  Va.  fise,  37  S.  E.  532.  This 
court  has  also  held,  in  the  following  eases, 
that  the  existence  of  a  controversy  as  to 
title  excludes  the  jurisdiction  of  a  court  of 
equity  to  enjoin  trespass  to  real  estate: 
Co»  V.  Douijlatt,  20  W.  Va.  175;  Kemble  v. 
Creeap,  26  W.  Va.  603;  Watton  v.  Ferrell, 
84  W.  Va.  400.  12  8.  E.  724;  Becker  t.  Mo- 
Grow,  48  W.  Va.  630,  37  §.  E.  532.  To  the 
same  effect  is  Lange  v.  Jonet,  5  Leigh,  192. 
While  t^is  court  has  not  thus  far  recog- 
nised the  modem  practice  of  preventing  ir- 
reparable injury  by  treapa^,  pending  settle- 
ment of  title  to  the  land  in  a  court  of  law, 
the  great  weight  of  authority,  both  English 
ind  American,  is  in  favor  of  that  jurisdic- 
tion. No  reason  is  perceived  why  it  should 
not  be  exercised  in  this  state  as  well  as  else- 
where. It  is  both  just  and  reason  able. 
Great  injury  may  result,  and  in  most  cases 
would  necessarily  result,  from  turning  the 
plaintiff  away  and  refusing  him  any  aid. 
This  is  especially  true  where  the  trcapnsa 
consists  of  taking  timber  or  minerals.  Ac- 
tions of  ejectment,  as  a  rule,  proceed  slowly, 
and  the  subject-matter  of  the  litigation 
wouhl  be,  in  many  cases,  virtually  destroyed 
before  a  decision  could  be  had,  if  the  tres- 
pass were  not  restrained,  and  the  property 
thereby  preserved,  during  the  pendency  of 
the  suit.  Most  of  the  cases  in  which  the 
subject-matter  has  been  thus  impounded  and 
protected  during  the  litigation  show  that  ac- 
tions of  ejectment  had  been  brought  and 
were  pending.  Hut  the  reaaon  underlying 
the  proceeding  does  not  require  the  pend- 
ency of  such  suit.  Every  good  purpose  iu 
subserved  if  the  plaintiff  shows  his  claim  of 
title,  the  imminency  of  irreparable  injury, 
and  his  intention  to  immediately  put  the 
question  of  title  into  a  course  of  legal  inves- 
tigation and  determination  by  an  action  of 
ejectment.  Some  of  the  cases  so  hold, 
Oauee  v.  Pcrkim,  66  N.  C.  177,  69  Am.  Dec, 
723;  Barman  v.  Jones,  1  Craig  A,  P.  301. 
Other  cases  bearing  on  the  question  are 
SS  L.  R.  A. 


Oriffllh  T.  Billiard,  64  Vt  843,  26  AU.  427; 
SKubrick  V.  Guerard,  2  Desauss.  Eq.  616; 
Green  v.  Keen,  4  Md.  98;  Fulton  v.  Barman, 
44  Md.  2E1;  Kinder  v.  Jonee,  17  Ves.  Jr. 
110;  Piper  t.  Piper,  38  N.  J.  Eq.  81;  Du- 
vaU  V.  Waiera,  1  Bland,  Ch.  569,  18  Am. 
Dec.  350;  Johtuon  v.  Hall,  83  Ga.  2B1,  0  B. 
E.  783. 

The  concluaion  resulting  from  theee  m- 
thorities  is  that  the  court  had  no  juriadic- 
tion  to  pronounce  the  decree  of  the  IStb 
day  of  May,  1001,  dismissing  the  bill  and 
ther^y  adjudicating  the  question  of  title. 
The  court  should  have  sustained  the  demur- 
rer, and  granted  leave  to  the  plaintiffs  to 
amend  their  bill.  On  their  failure  to  amend, 
it  should  have  dismissed  the  bill  without 
prejudice  or  for  want  of  jurisdiction.  This 
would  have  enabled  the  plaintiffs  to  have 
put  themselves  within  the  jurisdiction  of 
the  court  to  protect  the  property  pending 
an  action  of  ejectment  to  try  the  title. 

Our  consultation  over  this  case,  however, 
has  introduced  another  serious  question. 
While  the  court  had  no  jurisdiction  to  pass 
upon  the  question  of  title,  the  error  in  do- 
ing so  was  induced  by  the  plaintiffs  them- 
Helves.  They  brought  their  suit  in  the 
wrong  court.  Can  they  now  complsin  of 
the  actimt  of  the  court  in  adjudicating  the 
cause,  they  having  requested  it!  To  permit 
them  to  do  so  has  the  semblance  of  allow- 
ing them  to  take  advantage  of  their  own 
wrong.  In  3  Cycl.  Law  &  Froc.  242,  it  is 
aoid  that,  in  general,  the  "appellant  or 
plaintiff  in  error  will  not  be  permitted  to 
take  advantage  of  errors  which  he  himself 
committed,  or  invited  or  induced  the  trial 
court  to  commit,  or  which  were  the  natural 
consequences  of  his  ,own  neglect  or  miscon- 
duct." But,  in  respect  to  jurisdiction,  the 
same  book  says,  at  the  same  page;  "While 
the  authorities  ore  in  conflict,  the  better  rule 
would  seem  to  be  that,  as  consent  cannot 
confer  jurisdiction,  a  plaintiff  against  whom 
judgtnent  ia  rendered  is  not  estopped  to  as- 
sert, upon  appeal  or  error,  that  the  court  to 
which  he  resorted  had  no  jurisdiction  of  the 
subject-matter  of  the  suit  or  of  the  person 
of  the  defendant."  There  are  a  few  cases 
which  seem  to  oppose  this  latter  view.  8hel- 
Unharger  v.  Biter,  5  Neb.  195;  Lounsiury 
V.  Catron,  8  Neb.  460.  1  N.  W.  447 ;  Bollong 
V.  Bchuttler  Sat.  Bank.  26  Neb.  281,  3  L.  B. 
A.  142,  41  N.  W.  000.  But  it  ia  undoubted- 
ly supported  by  the  better  and  more  numer- 
ous authorities.  See  V/ildman  v.  Rider,  23 
Conn.  172,  n'here  it  is  held  to  be  immatoial 
how  the  want  of  jurisdiction  is  brought  to 
the  notice  of  the  court;  Western  U.  Teleg. 
Co.  V.  Taylor,  84  Ga.  40B.  8  L.  R.  A.  189. 
11  S.  E,  306;  Bell  v.  Fludd,  S8  B.  C.  313,  6 
S,  E.  810;  Copi-on  v.  Fan  Noorden,  2 
Cranch,  126,  2  L.  ed.  220;  United  Btalet  v. 
Hvckabee,  16  Wall.  414,  21  L.  ed.  4E7.  In 
Mansfiehl,  C.  d  L.  U.  R.  Co.  t.  Swan,  111 
U.  S.  370,  28  L.  ed.  462,  4  Sup.  Ct.  Rep."  610, 
it  is  held:  This  court  will,  where  no  mo- 
tion is  made  by  either  party,  on  its  own  mo- 
tion, reverse  a  judgment  for  want  ol  juris- 
diction, not  only  in  any  case  where  it  is 
shown  negatively  that  jurisdiction  does  not 
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exi*t,  but  even  nhen  ft  does  not  •.ppe&r  tt- 
firtnativelj  tbat  it  does  exist.  Mr.  Justice 
Matthews  delivered  the  opinion  ot  the  court 
in  tbat  cHBG,  and  in  it  he  reviews  uumeroui 
decisions  of  the  court  bearing  upon  the 
question.  The  following  extmct  is  deemed 
to  be  not  oqIt  applicable  to  the  queetioD 
raised  here,  but  also  fairlj  conclusive  of  it: 
"It  is  true  that  the  plaintiffs  below,  a^iiist 
whose  objection  the  error  was  committed, 
do  not  complain  of  being  prejudiced  by  it; 
and  it  seems  to  be  an  anomaly  and  a.  hard- 
ship tbat  the  party  at  whose  instance  it  was 
committed  ihouM  be  permitted  to  derive  an 
advantage  from  it;  but  the  rule,  springing 
from  the  nature  and  limita  of  the  judiciai 
power  of  the  United  States,  ia  inflexible,  and 
without  exception,  which  requires  this 
court,  of  ita  own  motion,  to  deny  its  own 
jurisdiction,  and,  in  the  exerbise  of  ita  ap- 

Kllata  power,  that  of  all  other  courts  of  the 
lited  States,  in  all  cases  where  such  ju- 
risdiction does  not  affirmatively  appear  in 
the  record  on  which,  in  the  exercise  of  that 
power,  it  is  called  to  act.  On  every  writ  oi 
error  or  appeal,  the  first  and  fundamental 
question  is  that  of  jurisdiction,  first,  of  this 
court,  and  then  of  the  court  from  which  the 
record  comes.  This  question  the  court  is 
bound  to  ask  aJid  axiswer  for  itself,  even 
when  not  otherwise  su^ested,  and  without 
respect  to  the  relation  of  the  parties  to  it. 
This  rule  was  adopted  in  Capron  v.  Van 
lioorden,  2  Cranch,  l£fl,  2  L.  ed.  22B,  decid- 
ad  in  1804,  ...  on  the  application  of 
the  party  against  whom  it  had  been  ren- 
dered in  the  circuit  court,  for  want  of  the 
Rll^tion  of  his  own  citieenship,  which  be 
ought  to  have  made  to  eetablisti  the  juris- 
diction which  he  had  invoked."  In  another 
place,  he  quotes  the  following  from  the  dis- 
eenting  opinion  of  Mr.  Justice  Curtis,  in 
the  Dred  Soott  Caae,  IS  How.  3B3,  15  L.  ed. 
691,  concurring,  however,  in  that  part  of 
the  opinion  which  held  that  a  Judgment  of 
the  circuit  court,  upon  the  sumciency  of  a 
plea  in  abatement  denying  its  jurisdiction, 
was  open  for  review,  upon  a  writ  of  error 
Bued  out  by  the  party  in  whose  favor  the 
plea  had  been  overruled;  "It  is  true,  as  a 
genn'al  rule,  that  the  court  will  not  allow 
a  party  to  rely  on  anything  as  cause  for  re- 
versing a  judgment  which  was  for  his  ad- 
vanta^  In  this  we  follow  an  ancient  rule 
of  the  common  law.  But  bo  careful  was 
that  law  of  the  preservation  of  the  course 
of  its  courts  that  it  made  an  exception  out 
of  that  general  rule,  and  allowed  a  party  to 
assign  for  error  that  which  was  for  hia  ad- 
vantage. If  it  were  a  departure  by  the  court 
itself  from  its  settled  course  of  procedure. 
The   true   question     is.     not    what 


verse  a  judgment  of  the  circuit  court  on  the 
merits,  when  it  appears  on  the  record,  by  a 
plea  to  the  jurisdiction,  that  it  is  a  case  to 
which  the  judicial  power  of  the  United 
States  does  not  extend.  The  course  of  the 
court  is,  where  no  motion  is  made  by  either 
party,  on  its  own  motion,  to  reverse  such  a 
ludment  for  want  of  jurisdiction,  not  only 
ML.R.A. 
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in  cases  where  it  is  shown,  negatively,  t?  a 
plea  to  the  jurisdiction,  that  jurisdiction 
does  not  exist,  but  even  where  it  does  not 
appear,  afHrmatively,  tbat  it  does  exist." 

Nor  win  the  authorities  bear  out  the  sug- 
gestion that,  as  the  question  is  one  of  pro- 
cedure, whether  the  remedy  is  at  law  or  in 
equity,  and  both  law  and  equity  jurisdiction 
are  exercised  by  the  same  court,  a  dilTerent 
rule  must  be  applied.  In  Thompson  v.  C'en- 
trai  Ohio  R.  Co.  6  Wail.  134,  18  L.  ed.  706,  the 
sole  ground  of  want  of  jurisdiction  was  that 
the  plaintiffs  had  brought  their  suit  in 
equity  upon  a  legal  demand,  and  the  court 
reversed  the  decree,  and  remanded  the  cause 
with  directions  to  dismiss  the  bill  without 
prejudice.  Point  1  of  the  syllabus  reads  as 
follows:  "Though,  usually,  where  a  case  ia 
not  cognisable  in  a  court  <eE  equity,  the  ob- 
jection must  be  interposed  in  the  first  in- 
stance, yet,  if  a  plain  defect  of  jurisdiction 
appears  at  the  hearing  or  on  appeal,  such 
court  will  not  make  a  decree."  See  also 
Barney  v.  Baltimore,  S  Wall.  280,  18  L.  ed. 
825, — a.  veTf  aimilar  case.  These  cases  do 
not  bear  directly  upon  the  question  now  un- 
der discussion,  but  they  show  that  the  ques- 
tion is  one  of  jurisdiction,  and  not  one  of 
mere  procedure.  While  law  and  equity  are 
administered  by  the  same  judge,  he  presides 
over  two  different  forums,  and  his  court  of 
equity  is  as  powerless  to  take  cognizance  of 
an  actiim  at  law  as  if  the  two  courts  were 
presided  over  by  two  different  judges.  If 
the  distinction  between  the  functions  and 
powers  of  courts  of  equity  and  courts  of  law 
is  to  be  preserved,  the  same  reasoning  and 
the  same  principle  must  be  applied  here,  or 
parties  litigant,  upon  one  pretext  or  an- 
other, are  to  he  permitted  to  determine  for 
themselves,  by  consent,  conduct,  or  other- 
wise, the  ^cnt  of  the  jurisdiction  of  courts 
of  equity,  and  break  down  and  destroy  the 
barriers  which  have  been  set  up  for  the  pur- 
pose of  separating  the  jurisdiction  of  courts 
of  equity  from  the  jurisdiction  of  courts  of 
law.  No  man  can  tell  either  the  extent  to 
which  thst  would  be  done,  or  enumerate  the 
evils  which  might  flow,  from  it.  By  permit- 
ting it  in  this  instance,  the  great  constitu- 
tional right  of  trial  by  jury  is  obliterated. 
In  reply  to  this,  it  may  be  said  tbat,  even 
in  an  action  of  ejectment,  a  jury  may  he 
waived  by  the  parties.  That  is  true,  but  in 
such  case  it  is  dine  deliberately,  and  in  a 
regular  and  orderly  manner.  Here  it  is 
done  irregularly  and  indirectly  by  the  court 
and  counsel,  and  probably  without  the 
plaintiffs'  having  been  apprised  of  the  waiv- 
er. Such  waiver,  in  a  covrt  of  law,  is  mode 
in  a  court  having  jurisdiction  of  the  cause. 
Here  it  is  made  indirectly  in  a  court  having 
no  jurisdiction  of  the  subject-matter.  This 
distinction  must  be  borne  in  mind.  If  the 
plaintifT  takes  his  cause  into  a  proper 
forum,  but  in  en  irregular  manner,  and  er- 
rors are  committed  against  bim  or  in  his 
favor,  by  reason  of  hia  own  mistakes,  nfftli- 
geacc,  or  misconduot,  he  cannot  complain. 
But  it  is  illogical  to  say  that  the  same  re- 
sult must  follow  when  he  erroneously  takes 
his  case  into  a  court  which  has  no  jurisdio- 
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UoD  of  It, —  no  pon'er  to  hear  and  determine 
iL  He  cannot  confer  upon  the  court  that 
potrer  which  it  has  not.  His  inabilitj  to 
complain  of  hfa  own  wrong  confers  no  addi- 
tional authority  upon  the  court.  Thia  view 
ia  strengthened  by  the  decisions  of  our  own 
court,  which  holds  in  two  cases,  exactly  like 
thia  one,  that,  "if  the  court  has  no  juris- 
diction, it  will  dismiss  a  bill  on  the  hearing, 
although  there  was  no  demurrer  to  the  bill." 
Creaap  v.  Kemble.  26  W.  Va.  603;  Watson 
T.  Ferrell,  M  W.  Va.  406,  12  S.  E.  724,  In 
Ohio  River  R.  Co.  v.  Oibbens,  35  W.  Va.  67, 
12  8.  B.  1003,  this  court  expressly  held  that 
consent  of  pailjes  cannot  give  jurisdiction, 
and  dismissed  the  bill  for  want  of  equity 
jurtBdiction. 

From  these  authorities  it  is  clear  that  the 
decree  of  May  IS,  1901,  must  be  reversed, 
although  the  plaintilTs  do  not  urge  reversal 
on  the  ground  of  want  of  jurisdiction.  They 
insist  that  the  court  had  jurisdiction,  but 
decided  erroneously  against  them.  Thty 
complain  of  the  decree.  But  it  ie  the  duty 
of  this  court,  on  its  own  motion,  to  correct 
excess  of  jurisdiction  on  the  part  of  the 
lower  court.  Hence,  the  decree  of  dismissal 
must  be  reversed,  tlie  demurrer  to  the  bill 
sustained,  leave  granted  to  the  plaintifTs  to 
amend  their  bill,  and  the  cause  remanded. 
The  discharge  of  the  receiver  and  dissolu- 
tion of  the  injunction  by  the  final  decree 
were  proper,  and  in  theae  respects  only  it  is 
aUrmed.  &n  appeal  was  taken  from  an  or- 
der made  on  the  1st  day  of  December,  1900. 
appointing  a  receiver.  From  what  has  been 
said,  that  order  was  erroneous,  but  the  er- 
ror was  corrected  by  the  order  of  May  18, 
1901,  setting  aside  the  order  appointing  the 
receiver.  While  the  plaintiffs  obtain  the 
advantage  of  a  reversal  of  the  decree  of  May 
18,  1901,  they  are  not  the  parties  substan- 
tially prevailing  within  the  meaning  of  the 
statute  giving  cost  to  the  party  so  prevail- 
ir^.  In  Mansfield,  C.  di  L.  II.  R.  Co.  v. 
atoan.  111  U.  8.  3B8,  23  L.  ed.  466,  4  Sup. 
Ct  Rep.  C16,  which  was  almost  exactly  like 
this  one,  Mr.  Justice  Matthews  ssid:  "In 
the  present  case,  the  writ  of  error  is  not  dis- 
missed for  want  of  jurisdiction  in  this 
court;  on  the  contrary,  the  jurisdiction  of 
the  court  ia  ex(»'cised  in  reversing  the  judg- 
ment for  want  of  jurisdiction  in  the  circuit 
court;  and  although,  in  a  formal  and  nomi- 
nal sense,  the  plaintifta  in  error  prevail  in 
obtaining  a  reversal  of  a  judgment  against 
them,  the  cause  of  that  reversal  is  their  own 
fault  in  invoking  a  jurisdiction  to  which 
they  had  no  right  to  resort,  and  its  effect  is 
to  defeat  the  enSre  proceeding  which  they 
oriffinated  and  have  prosecuted.  In  a  true 
and  proper  sense,  the  plaintiffs  in  error  are 
the  losing,  and  not  the  prevailing,  party ; 
and  this  court,  having  jurisdiction  upon 
their  writ  of  error  so  to  determine,  and  in 
that  determination  being  compelled  to  re- 
verso  the  judgment  of  which,  oa  other 
grounds,  th^  complain,  although  denying 
their  right  to  be  heard  ter  that  purpose,  has 
jurisdiction  also,  in  order  to  give  effect  to 
its  judgment  upon  the  whole  case  against 
them,  to  do  what  justice  and  right  seem  to' 
SO  L.  B.  A. 


require,  by  awarding  judgment  against 
them  for  the  costs  that  have  accrued  in  this 
court."  See  also  The  A»»eaaor  v.  Othome, 
S  Wall.  567,  mb  nam.  Qatca  v.  Osbortie,  19 
L.  ed.  74S;  Montalet  v.  Murray,  4  Cranch, 
46,  2  L.  ed.  S46;  Buntham  v.  Rangeley,  2 
Woodb.  ft  M.  4!7,  Fed.  Cas.  No.  2.177. 

Hence,  although  the  decree  is  revcrMd  at 
the  instance  of  the  plaintiffs,  the  costs  in 
this  oouTt  must  be  decreed  against  them. 

BrannoB,  J.,  dissenting: 

The  question  of  jurisdiction  in  equity  in 
this  case  is  difficult.  There  can  be  no  ques- 
tion but  that,  at  least  for  a  temporary  In- 
junction, there  was  jurisdiction  to  restrain 
irreparable  injury;  but  the  court  went  on 
to  decree  fully  on  the  merits  of  two  conSict- 
ing  titles  to  land,  and  did  not  direct  an  ac- 
tion at  law,  or  insert  in  the  decree  a  re«er- 
vation  of  right  to  sue  at  law.  There  ia  a. 
rule  that  equity  will  not  try  conflicting 
titles  to  land  unless  the  plaintiff  has  some 
equity  against  the  party  claiming  adversely; 
but,  where  It  has  jurisdiction  to  enjoin  ir- 
reparable damage,  can  it  decree  in  full? 
Does  Betlman  v.  Samess,  42  W.  Va.  433,  26 
L.  R.  A.  606,  26  8.  E.  271,  go  too  far  in  say- 
ing that,  having  jurisdiction  for  injunction, 
equity  will  give  full  relief,  though  in  so  do- 
ing it  has  to  pass  on  adverse  titles!  The 
perplexing  question  thus  comes;  Will  the 
court  make  the  injunctitm  temporary  or  pro- 
visional; that  is,  retain  the  cause  and  di- 
rect the  plaintiff,  if  not  in  possession,  to 
bring  an  action  at  law  to  try  the  title,  or 
the  defendant  to  do  so,  if  not  In  possession, 
and,  upon  the  result,  either  dissolve  or  per- 
petuate the  injunction!  Or,  having  juris- 
diction for  an  injunction,  will  it  decide  upon 


for  one  purpwe,  it  will  hear  the  case  upon 
all  matters,  and  give  full  and  final  relief, 
though  in  doing  so  it  becomes  necessary  to 
pass  on  legal  rl^ts  and  establish  legal 
right*  properly  triable  at  law,  there  is  a 
world  of  authority.  Hogg,  Equity  Princi- 
ples, 470;  1  Barton,  Ch.  Pr.  4  PI.  69;  1 
Pom.  Eq.  Jur.  |g  181,  231;  Sinnett  v. 
Craite.  4  W.  Va.  600;  Botehkite  v.  Fitg- 
gerald  Patent  Prepared  Plaster  Co.  41  W. 
Va.  367,  23  S.  E.  576;  Evans  v.  Xelley,  49 
W.  Va.  181,  3B  S,  E.  497;  Walters  v.  Far- 
mers' Bank,  76  Va.  12.  Does  the  fact  that 
an  injunction  is  awarded  in  a  contest  be- 
tween two  hostile  titles  to  land  bring  the 
case  under  the  above  rule,  and  authorixo 
the  court  to  adjudicate  the  whole  case? 
"Wherever  equity  has  jurisdiction  to  grant 
the  remedy  of  injunction  for  some  speeial 
purpose,  even  though  the  injunction  covers 
only  a  portion  of  the  controversy,  it  may  go 
on  and  decide  all  the  issues,  and  make  a 
final  decree."  1  Pom.  Eq.  Jur.  S  236.  Of 
course,  this  rule  does  not  apply  where  the 
matter  is  already  in  a  law  court,  and  equity 
is  called  upon  only  to  enjoin  damage  pend- 
ing that  suit,  because  there  the  equity  func- 
tion is  only  ancillary,  and  the  law  court  had 
Brst  taken  jurisdiction.  Thus,  we  aee  much 
authority  under  which  wa  could  plauslblj 
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usert  the  power  of  equity  to  decree  in  full. 
Against  this  poaition,  it  will  be  said  that 
thua  a  man  claiming  land  would  be  deprived 
of  right  of  trial  bj  jurjj  but  the  same  may 
be  said  in  manj'  other  caseB.  Ib  the  case  of 
an  injunction  to  stay  trespass  doing  irre^- 
rable  damage,  where  adverse  titles  are  in- 
volved, an  exception  to  the  rule  that  equity, 
having  jurisdictitm  for  one  purpose,  will  go 
on  I  There  w  much  authontr  to  aay  that, 
when  equity  takes  jurisdiction  for  an  in- 
junction in  a  controversy  not  otherwise 
within  its  jurisdiction,  but  cognizable  at 
law,  it  will  only  entertain  that  injunction 
until  a  suit  can  be  brought  and  tried  in  a 
law  forum.  It  will  grant  the  injunction, 
though  title  to  land  ia  contested,  but  only  a 
provisional  one  under  this  rule.  Under  Uiis 
rule,  when  the  answer  comes  in  and  denies 
title  and  sets  up  an  adverse  title,  and  the 
right  to  the  place,  or  to  do  the  act  com- 
plained of,  is  doubtful,  that  stops  the  equity 
wheels  until  a  trial  at  law  shall  settle  the 
right  /rujin  v.  Divion,  9  How.  28,  13  L. 
ed.  33;  2  Waterman,  Treepass,  S  112B;  t 
Story,  Eq.  Jur.  I  62;  1  Spelling,  Inj.  i  367  ; 
Manchester  Cotton  Mills  v.  Manchester,  25 
Or&tt.  825.  It  ia  perplexing  to  say  which 
of  these  rules  shall  prevail.  At  one  time 
equity  would  not,  under  any  circumstances, 
oijoin  trespass  to  real  estate  where  the 
right  was  in  contest  between  hostile  titles ; 
but  long  ago  that  rule  has  vanished,  and 
given  way  to  the  rule  that  injunction  will 
be  granted  against  irreparable  damage ; 
and  I  concluded  that  equity,  having  thus 
taken  jurisdiction,  would  decide  all  matters 
necessary  to  flnal  decree.  I  thought  the 
ohange  of  the  rule  would  carry  this  result. 
To  say  whether  an  act  is  a  wrongful  tres- 
pass involves  the  question  of  which  of  the 
parties  has  the  better  title,  and  this  is  the 
test  of  the  propriety  of  the  first  step  by  in- 
junction, aa  well  as  the  last.  Does  not  this 
bring  It  under  the  law  found  in  12  Enc  PI. 
ft  Pr.  1641  "In  order  that  a  court  of  equity 
may  act  under  the  rule  of  retaining  juris- 
diction for  full  relief,  the  subject  to  be  ad- 
judicated must  be  something  incidental  to 
the  cause  of  action  which  originally  gave 
the  court  jurisdiction,  or  so  closely  connect- 
ed therewith  as  to  render  ita  determination 
necessary  to  the  ftnal  decision  of  the  whole 
controvD'sy  between  the  parties." 

But  nc  do  not  Hud  it  indispensable  to  de- 
cide this  question  of  the  right  of  equity  to 
retain  jurisdiction  for  full  relief  as  to  cases 
generally,  because  in  thia  particular  case  we 
may  say  that  the  circuit  court  did  not  err, 
a*  against  the  plaintiffs,  in  decreeing 
against  them  on  the  whole  of  the  case,  and 
for  the  following  reasons:  The  plaintiffs 
dioee  the  equity  court  for  full  relief,  not 
merely  for  injunction  until  title  could  be 
tried  at  law.  They  set  up  their  title  in  the 
bill,  and  say  that  the  defendants  claim  under 
another  title  from  the  Hoaa  heirs,  and  say 
that  that  title  is  bad  and  their  own  good,  and 
place  the  two  titles  before  the  court  for  od- 
S9  L.  E.  A. 


'  judication,  and  ask  that  the  defendants  be 
enjoined  because  their  title  ia  bad  and  that 
of  the  plaintiffs  good,  and  pray  that  title  be 
vested  m  them  by  decree  of  the  court.  This 
could  only  be  done  by  decree  on  the  ms'its. 
Now,  if  the  decree  bad  been  against  the  de- 
fendants, they  could  raise  this  question  of 
jurisdiction;  but  the  case  is  different  with 
the  plaintiffs.  They  cannot  choose  the 
equity  court,  resist  the  demurrer  of  the  de- 
fendants raising  the  question  of  jurisdic- 
tion, have  that  demurrer  overruled,  and  thus 
ask  the  court  to  go  on,  and  have  the  benefit 
of  their  position  thus  taken  by  having  the 
court  to  give  them  the  benefit  of  jurisdiction 
for  full  heftring  and  compel  the  defendanta 
to  fight  them  throughout ;  and  then,  when  the 
decree  is  against  them,  take  the  inconsistent 
position  that  the  court  had  no  jurisdiction, 
but,  after  hearing  the  case  on  its  merits, 
should  have  reserved  right  to  compel  the  de- 
fendants to  go  through  another  suit  in  a 
court  of  law  on  the  very  same  facts.  Plain- 
tiffs had  the  benefit  of  the  suit  to  try  the 
title,  to  the  prejudice  of  the  defendants  in 
time  and  costs.  The  Supreme  Court  of  the 
United  States  says,  in  Davit  v.  Wakelee, 
166  U.  S.  690.  3B  L.  ed.  578,  16  Sup.  Ct. 
Rep.  665:  "Where  a.  party  assumes  a  cer- 
tain position  id  a  legal  proceeding,  and  soo- 
ceeds  in  maintaining  that  position,  he  may 
not  thereafter,  simply  because  his  interests 
have  changed,  assume  a  contrary  position, — 
especially  if  it  be  to  the  prejudice  of  the 
party  who  has  acquiesced  in  the  poaition 
formerly  taken  by  him."  Whenever  &  party 
seeks  the  aid  of  a  court  of  justice  to  en- 
force his  rights,  and  submits  his  case  and 
objections  to  the  decision  of  a  court,  and  in- 
vites it  to  decide  upon  them,  and  makes  no 
objection  to  the  jurisdiction  till  aJter  the 
court  has  heard  and  adjudicated,  he  is  es- 
topped from  subsequently  objecting  to  its 
decisicm  snd  the  proceedinga  taken  thereon. 
To  same  effect.  Van  Fleet,  Collateral  At- 
tack, i  BOO. 

Would  it  not  prejudice  the  defendants  to 
make  tbcsn  fight  over  again  the  same  thing 
on  the  same  facts  in  another  suitr  In  Wes- 
ton V.  Ralston,  on  page  IBS  of  48  W.  Va., 
and  page  453,  36  S.  E.,  will  be  found  au- 
tiioritiee  pertinent  to  the  subject  of  taking 
inconsistent  positions  in  judicial  proceeding. 
Also  II  Am.  t  Eng.  Enc.  Law,  2d  ed.  p.  446. 
In  Bigelow,  Estoppel.  687,  is  found  the 
broad  proposition  that  "one  who,  without 
mistake,  induced  by  the  opposite  party,  has 
taken  a  particular  position  deliberately  in 
the  course  of  litigation,  must  act  consistent- 
ly with  it."  In  Ellis  v.  White,  81  Iowa, 
644,  IT  N.  W.  28,  one  who  procured  a  di- 
vorce, with  its  benefit,  could  not  afterwards 
say  that  the  court  had  no  jurisdiction.  But 
it  may  be  said  that  such  is  the  law  only 
where  the  record  ia  attacked  collaterally; 
but  that  answer  is  not  good,  for  I  do  not 
say  that  the  record  here,  of  Its  own  force, 
operatea  aa  an  estoppel  by  record.  I  am 
not  talking  about  estoppel  by  record.    I  do 
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not  app««I  to  this  record  as  svch;  but  I  laj 
that  there  ia  an  estoppel  bj  conduct,  one 
in  pais.  Therefore,  the  principle  of  the  law 
above  stated  applies.  It  will  be  said  tLat 
oon8p:it  cannot  give  juriadietion.  I  do  not 
think  that  rule  applies  in  this  instance.  The 
circuit  court  had  jurisdiction  on  ita  law  aide 
to  tiy  title.  The  plaintiffs  aimply  cbme 
the  wrong  aide  ot  the  court  to  tr;  title.  And 
equity  has  often  jurisdiction  to  try  land 
title  aa  incidental  to  relief,  and  shall  we  go 
ao  far  as  to  sa;  that  the  parties  could  not 
waive  this  objection  of  jurisdiction T  They 
did  waive  it  by  bringing  their  suit  in  equity. 
The  books  say  that,  if  the  title  is  not  doubt- 
ful, equity  has  power  to  decree  without  b. 
trial  at  law,  and  only  where  titla  is  in  doubt 
is  Huch  law  trial  proper.  A  finespun  dis- 
tinction; but  it  shows  that  equity  has  juris- 
diction in  cases  of  like  general  nature  (e;iu- 
dem  generis),  and  decreeing  in  full  at  most 
mo'e  error  of  procedure,  not  nullity,  as  the 
case  of  a  court  not  having  jurisdietion  un- 
der any  circumstancea.  The  court  has  ja- 
riadictiaa  of  cases  of  that  general  nature 
but  not  of  the  particular  case  under  the 
facts.  This  ahowB  that  a  party  may  be 
bound  by  his  choice  of  the  equity  court.  If 
parties  are  in  an  equity  court  upon  what 
is  a  law  demand,  can  tiiey  not  agree  that 
the  court  go  on  and  hear  the  caaet  Parties 
can  waive  a  jury  trial  In  a  law  court.  If 
they  consent  to  waive  a  jury  trial  by  bring- 
ing their  suit  in  a  court  of  equity,  and  sub- 
mit their  case  to  it,  do  they  not  effectually 
waive  a  jury  right!  Conflicting  land  title 
gives  a  jury  right,  I  concede  i  but  parties 
can  waive  it  in  ^bat  case  as  well  aa  in  oth- 
ers. In  81.  Latorenoe  Boom  d  Mfg.  Co.  v. 
Eolt.  61  W.  Va.  3B2,  41  8.  E.  361,  we  held 
that,  when  a  court  of  equity  decreed  in  a 
case  proper  for  a  suit  at  law,  the  decree  is 
not  a  nullity.  This  shows  that  if  the  court 
erred  in  this  case,  in  decreeing  in  full,  it 
was  mere  error,  and  that  a  party  may  waive 
mere  error,  though  he  cannot  consent  to  ju- 
risdietion  in  a  court  which  under  no  circum- 
stances could  act.  In  short,  where  equity 
is  asked  to  enjoin  irreparable  injury,  all 
concede  that  it  has  jurisdiction  lor  one 
thing,  that  is,  injunction;  and,  if  the  title 
is  free  of  doubt,  it  has  jurisdiction  to  decree 
in  full ;  and,  if  it  mistakes  and  decrees 
where  it  should  direct  a  law  actiMi,  it  Is 
only  error,  and  therefoi*  a  party  can  in 
vance  waive  this.  This  position  is  strongly 
sustained  by  1  Pom.  Eq.  Jur.  {  130.  See 
LoiHMfiun/  T.  OatTon,  8  Neb.  489,  I  N.  W. 
447.  Bums  v.  Ifeartu,  44  W.  Va.  746,  30 
S.  E.  112,  is  against  this  last  position;  but 
the  particular  question  was  not  craisidered. 
It  has  been  suggested  tliat  this  court,  of  its 
own  motion,  may  refuse  to  try  a  jury 
in  equity;  but  I  think  this  court,  where  it 
has  jurisdiction,  ou^t  to  pass  on  the  rights 
of  the  parties  as  the;  were  at  tho  date 
the  decree  in  the  circuit  court. 
e9L.R.  A. 
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tneement      vTherebr-     eert^B 
■    eonal deration    of    pOO,    are 
,  deiHlsed,  le«a«4,  and  let  (or 
the  Bole  and  only  pnrpoae  of  borLav* 

mlDlns.  and  operating  tor  oil  and  gas,  and 
liTlug  pipes  anJ  building  tanks,  alBtloDs,  aad 
houses  thereon  Co  take  care  ol  the  products, 
fot  the  period  of  flfteen  rears,  and  providing 
that  Che  lessee  shiill  complete  one  well  on 
the  premises  wJchIn  one  ;ear  from  ICa  date. 
or  par  cbe  lessar  a  rental  of  SO  ceoCs  an 
acre  for  each  year  the  lease  ms;  remain  in 
full  force  after  tbe  flnt  year,  iDimeillatelj 
afler  irhkh  provision  Che  following  stlpnla^ 
tlODS  are  wrltCen ;  "But  It  la  agreed  and 
nndcrsCood  that  the  |G0,  paid  Id  cash.  Is  to 
pay  all  reolala  on  this  lease  for  the  period  of 
one  year  from  Ihe  date  hereof.  It  la  further 
agreed  that  when  [he  Qrat  well  la  completed 
on  said  premlaea,  Chen  all  cash  rentals  shall 
cease," — does  not  bind  the  lessee  Co  do  any- 
thing further  after  completing  one  well  on 
tbe  premleea,  and  upon  his  abandonment  of 
further  opera  Clone  upon  Che  premises  for 
more  than  eighteen  montha,  leaving  Che  well 
unproCected,  ao  that  It  caved  Id  and  pa  retail; 
tilled  up,  the  lesaor,  after  waiting  a  year  or 
more  from  the  date  of  abandiitimpnC,  had  tbe 
eight  Co  lease  the  land  Co  anolher. 
Z.  The  prlnclnal  purpose  «nd  deslsn  of 
the  parties  to  sach  «  lease 
discernible  from  Its  terns, 
production  and  markeCing  of  Che  oil  and  gas 
in  the  land  tor  (heir  mutual  benellt.  mere 
discovery  ot  oil  by  eiploratlon  under  It  vests 
no  title  to  It  In  tbe  lesaee,  but  It  does  vest 
Id  blm  tbe  right  to  produce  and  cake  the 
same  In  accordance  with  the  terms  and  cod- 
dliloDB  ot  the  contract.  In  such  tight  the 
lessee  will  be  protected,  but  be  must  proceed 
to  exercise  It  with  reaaocable  promptness  and 
dlllrence. 

3.  Wben  Its  term*  will  perBlt  It  auder 
the  rnles  of  latv,  aa  oil  lease  will  be  ao 

coDStmed  as  to  promoCe  development  and 
prevenc  delay  aDd  uu productiveness, 

4.  The  law  reeovalses  a  dUtlnetlAn 
betivecB  the  abandonment  of  opera- 
tlOBB  nnder  an  oil  lease    and    an    loten- 

Mon  to  abandon  or  surrender  the  lease  Itself. 
L'nless  hound  by  the  terms  of  the  lease  so  to 
do.  It  will  not  permit  tbe  lessee  to  hold  tbe 
lease  wlihoat  operating  nnder  It.  and  there, 
by  prevent  tbe  lessor  from  operating  on  tbe 
land  or  leasing  It  to  others. 

(March  as,  1902.) 

•Headnotes  by  PorrlNBlBOCB,  J. 

Note. — Aa  to  nature  of  Interest  In  oti  or  ■>• 
lease,  see  Williamson  v.  Jones  (W.  Va.)  2S  L. 
R.  A.  222,  and  note;  Bettman  v.  Harness  (W. 
Va.)    Bfl   L.  B.   A.  GS6 :  and  tVilson  v.  Hufhea 


)  SB  L 


k,  2S2. 


.  gas  lease,  s*«  Evans 

V.  Consumers'  Gas  Trust  Co,  (Ind.)  SI  L.  R.  A. 
ATS,  and  noM;  Woodland  OH  Co.  v.  Cravrtord 
(Ohio)  SI  L.  H.  A.  02;  SCeelsmltb  T.  Oartlan 
(W.  Vs.)  44  L.  B.  A.  107;  and  BuggMs  *. 
Daley  (C.  C.  App.  4th  C.)  «8  L.  ft.  A.  880. 
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APPEAL  bf  tbe  PoriBb  Fork  Oil  Company 
and  W.  M.  Cox  from  a  decree  of  the  Cir' 
«uit  Court  for  Wirt  County  aettling  tba 
tighta  to  certain  oil  territory.     Affirmed. 

ThB  facts  are  stated  in  the  opinion. 

Meatra.  8.  D.  Tuner,  D.  O.  Oasto,  Mid 
C&mpball,Holt,  A  Dnnoan  f or  Rppellants. 

Mr.  T.  A.  Brown,  (or  appellee: 

Tbe  Woodyard  lease  baa  been  forfeited, 
«nd  was  null  and  void: 

1.  BecniiBe  tbe  lease  created  only  an  es- 
tate at  mil,  and  liable  to  be  terminated  a.t 
any  time  at  the  election  of  either  the  lessor 
or  the  lessee. 

EnlipaB  Oil  Oo.  r.  South  Perm  Oil  Co.  47 
W.  Va.  S4,  34  8.  E.  923;  Treea  v.  Eolipfe  Oil 
Co.  47  W.  Va.  107.  34  S.  E.  (.33;  2  Bl.  Com. 
13S;  Doii  ea  dem.  Pidgeon  v,  Riohardi,  4 
Ind.  374;  Fetraleum  Co.  T.  Coal,  Coke  i 
Mfg.  Co.  BO  Tenn.  381.  18  8.  W.  66;  Knight 
■F.  Indiana  Coal  d  I.  Co.  47  Ind.  106,  17  Am. 
Rep.  602;  Cotmlti  v.  Radford  Iron  Co.  83  Va. 
Ml,  3  8.  E.  120. 

2.  Because  of  abandonment.  . 
Sleelamith  v.   Qartlan,  45  W.  Va.  S7,  44 

L.K.  A.  1U7.  2B  8.  K  S78. 

3.  By  tbe  express  terms  of  the  contract, 
the  lessee  having  completed  a  nonproduct- 
ive nell,  and  abEuidoned  it,  tbe  lease  provid- 
ing for  no  further  warch,  and  no  further 
payment  of  rental  or  commutation  moni^, 
the  contract  was  at  an  end. 

Ibid.;  Venture  Oil  Co.  v.  Fretts,  158  Pa. 
461,  26  Atl.  732;  Plummer  v.  HilUUle  Coal 
<t  I.  Co.  160  Pa.  4S3,  28  Atl.  S63;  Crawford 
V.  Ritchcy,  43  W.  Va.  252,  27  S.  E.  220; 
Conrad  v.  Marehead,  SB  N.  C.  31 ;  MaatteU 
V.  Todd,  112  N.  C.  877.  16  S.  E.  826;  Bow- 
Una  V.  Pepper,  117  N.  C.  407,  23  8.  E.  434; 
Mvnroe  v.  ArmHrong,  96  Pa.  307 ;  William- 
eon  V.  Jonea,  43  W.  Va.  602,  38  L.  R.  A.  694, 
27  S.  E.  410;  Bettman  v.  Harness,  42  V 
Va.  433.  36  L.  R.  A.  686,  26  8.  E.  271. 

Mr.  W.  N.  MIIl«r  also  for  appellee. 

Poffen1>Rrc«r,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  of  tbe  cir- 
cuit court  of  Wirt  county,  made  in  two  caus- 
«s,  which  liad  been  consolidated.  The  Par- 
ish Fork  Oil  Company,  a  copartnership, 
claiming  under  a  lease  of  118}  acres  of  Innd, 
executed  hy  Jacob  8.  Swisher  to  E.  R.  Wood- 
yard,  and  dated  June  4,  1894,  had  entered 
upon  the  land  in  August,  1808,  and  drilled  s 
well  atout  200  feet  deep,  which  was  com- 
pleted some  time  in  September,  1898.  The 
well  was  shot,  and  it  was  found  to  be  a  pro- 
ducer of  oil  in  smalt  quaotttiea,  the  man  who 
drilled  it  having  taken  out  with  the  sand 
pump  about  one  third  of  a  barrel;  but  no 
tubing  was  put  In  it,  and  it  was  not  pumped. 
in  the  sprirg  of  189B,  the  drilling  machineiy 
belonging  tc  one  Abram  Pearson,  who  drilled 
the  well  for  the  lessees  under  a  contract,  be 
moved  all  the  machinery  away,  and  the  well 
was  to  all  appearancea  abandoned.  No  fur- 
ther visible  work  was  done  upon  the  land  )iy 
the  lessees  until  early  in  June,  1000.  The 
«ash  consideration  mentioned  in  tbe  lease 
was  CSO.  and  it  was  therein  agreed  and 
-derstood  that  said  f  50  was  payment  of  tb« 
J9  L.  R.  A. 


rental  for  one  year;  that  is,  from  June  4, 
1894,  until  June  4,  1896.  The  lease  f-.u-ther 
provided  that  the  leaeees  should  "codptete 
~~  I  well  on  said  premiaea  within  one  year, 
the  said  E.  R.  Woodyard  shall  pay  t« 
said  Jacob  S.  Swisher  rental  as  hereinafter 
provided."  A  further  provision  as  to  rent 
wai  that  the  lessee  should  nay  "60  cents  per 

for  each  year  that  this  leaae  may  re- 

I  in  force  after  the  first  year."  A  fur- 
ther stipulation  as  to  the  payment  of  rent 
is  as  follows:  "It  is  further  agreed  that 
when  the  first  well  is  completed  on  aaid 
premises  then  all  cash  rentals  shall  ceaae." 
Another  important  clause  of  the  lease  reada 
as  follows:  "It  Is  agreed  that  this  lease 
shall  remain  in  force  tor  tbe  t«rm  of  fifteen 
years  from  this  date,  and  as  much  longer  as 
tbe  premises  are  operated  for  oil  or  gas." 
By  its  terms  the  lessor  was  to  receive  one 
eighth   of   all   the  oil   produced   and   saved 


product  of  which  might  be   marketed   and 

used  off  the  premises.  Tbe  rentals  were 
paid  in  advance  each  year  until  June  4, 
1809,  the  last  payment  having  been  made 
June  2,  189S.  Prior  to  the  resumption  of 
work  1^  the  lessees,  Swisher  executed  a  sub- 
sequent lease  sometime  in  1880  to  J.  W.  Bell 
and  one  Hewitt,  but  it  was  allowed  to  ex-  * 
pire  ^  reason  of  nonpayment  of  rental. 
Then  Swisher  exrauted  another  lease,  cover- 
ing the  same  land,  to  said  Bell,  who  was  an 
employee  of  the  Bridgewater  Qaa  Company, 
a  Pennsylvania  corporation,  which  lease  was 
dated  February  7,  ISOO,  but  was  not  record- 
ed until  some  time  in  April,  1900.  This 
lease  was  assigned  to  the  Bridgewater  Qas 
Company  on  the  1st  day  of  August,  1000, 
and  Bell  says  he  took  the  lease  for  said  com- 
pany. Early  in  August,  19O0,  the  claim- 
ants, under  the  two  conflicting  leases,  under- 
took to  begin  operations  on  tbe  land,  eacli 
placing  materials  upon  tbe  ground  and  he- 
ginning  the  work  of  operation.  This  result- 
ed in  Uie  institution  of  these  two  suits.  On 
the  lutb  djy  of  August,  1000,  on  a  bill  of 
the  claimants  under  the  Woodyard  lease, 
praying  a  cancelation  of  the  lease  made  to 
Itell  as  a  cloud  upon  their  title  to  the  leased 
preinisea,  and  general '  relief,  an  Injunction 
vna  awarded  by  Hon.  O.  W-  Farr,  judge  of 
the  fifth  judicial  circuit,  restraining  the 
Bridgewater  Gas  Company,  its  B;;eiita  and 
employees,  from  interfering  with  the  prem- 
ises. On  tbe  21st  day  of  August.  19J0,  upon 
the  bill  of  the  Bridgewater  Qaa  Company, 
praying  a  cancelation  of  the  Woodyard  lease, 
n.nd  an  injunction  against  the  claimants 
thereunder,  and  general  relief,  an  injunction 
was  granted  by  Hon.  Reese  BlizrJird,  judge 
of  the  sixth  judicial  circuit,  restraining  E. 
R.  Woodyard,  W.  M.  Cox,  A.  F.  Dennison, 
and  S.  11.  Sayre,  their  agents,  servants,  em- 
ployee*, and  assignees,  from  going  upon  tbe 
premises,  and  from  doing  any  of  the  acts 
mentioned  in  the  bill.  An  amended  bill  was 
afterwards  f-led  by  the  Bridgewater  fias 
Company,  and  all  the  bills  were  answered, 
and  allldavita  and  depositions  were  taken 
and  filed  by  all  the  parties.    Hon.  Lewis  N. 
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Tfivenner,  Hie  judge  of  «aiil  court,  being  « 
witness  in  the  oauBea,  Hon.  Walter  Pendleten 
was,  bjr  e^eement,  selected  to  try  them,  and 
on  the  22d  day  of  May,  1900,  the  cs-uses 
were  consolida^d  sjid  heard  together,  and  a 
decree  wtui  entered  dissolving  the  injunction 
awarded  to  the  claimants  under  the  Wood- 
yard  lease,  dismiaeing  their  bill,  canceling 
the  said  lease  of  June  4,  1894,  and  perpetu- 
atiug  the  injunction  granted  the  Bridgewa- 
ter  Oaa  Company.  From  this  decree  an  ap- 
peal has  been  taken  by  the  parties  interested 
in  the  Woodyacd  lease. 

The  question  of  paramount  importanoe  is 
whether  the  lessees  who  drilled  the  well  un- 
der the  lease  of  June  4,  1S04,  abandoned  the 
leaae,  for  thnt  question  must  be  taken  into 
consideration  in  more  than  one  aspect  of  the 
case.  Its  determination  necessiteteB  a  full- 
er atatment  of  the  facta  than  has  been  given. 
At  the  time  the  well  was  drilled  the  Wood- 
yard  lease  was  owned  by  S.  E.  Mobley,  K 
Jones,  W.  M.  Cox,  and  E,  R.  Woodyard.  Mr, 
Woody&rd  btul  retained  a  one-fourth  inter- 
eat  in  the  leaae,  and  the  balance  of  it  had 
been  assigned,  directly  or  indirectly,  to  tbe 
other  parties,  each  of  whom  held  distinct 
fractional  interests.  D.  C.  Mohtey,  the  hus- 
band of  S.  E.  Mobley,  had  the  management 
and  control  of  the  operations  upon  tbe  land, 
'  aa  ag^nt  of  the  owners  of  the  lease.  After 
tbe  well  bad  been  drilled,  shot,  and  cleaned 
out,  and  a  showing  of  oil  found  in  it,  Mobley 
located  another  well,  and  talked  of  going  on 
nud  drilling  more  wells,  with  the  intention 
of  connecting  and  operating  them  together 
by  power  from  one  plant,  but  that  was  not 
done.  The  contractor — Pearson — testifiea 
that  he  was  to  go  right  on  and  drill  another 
tvell,  when  notified  to  do  so,  but  that  there 
was  some  delay  in  paying  him  for  the  work 
he  had  done, and  he  receive:!  nonotice  to  begin 
work  on  a  new  well,  and  bis  tools  remained 
at  the  well  during  the  fall  and  winter,  and  in 
tlie  spring  be  moved  them  all  away.  It  ia 
admitted  that  at  the  time  of  the  completion 
of  the  well  there  was  a  failure  of  water  by 
reason  of  djy  weather  in  that  localitif ,  but  it 
is  uncertain  how  long  that  condition  existed. 
Shortly  after  tbe  ceasation  of  work  on  the 
lease,  Mobley  became  interested  in  other 
business,  and  declined  tbe  further  manage- 
ment of  the  work  on  the  lease,  and  then  his 
wife  sold  her  interest.  He  and  W.  M.  Cox 
testify  that  when  be  gave  up  the  manage- 
ment Cox  was  to  take  charge  of  it.  Cox 
took  sick  with  pneumonia  in  the  fall,  and 
was  unable  to  do  anything  during  tbe  great- 
er part  of  Uie  winter.  In  tbe  year  18116, 
Cox  was  engaged  in  oil  prospecting  and  de- 
velopment in  Ohio,  near  Marietta,  and  be 
says  that  an  soon  as  he  became  able  he  went 
over  there  to  look  after  some  business,  and 
then  came  back  to  Parkersburg,  and  pur- 
chased machinery  and  supplies  for  the  de- 
velopment of  tlie  Swisher  land  u.ider  tbe 
Woodyard  lease;  but  before  these  tools  and 
Euppliea  were  shipped  be  naa  notified  by 
J.  W.  Houke  that  Swisher  had  no  title  to 
the  land,  and  that  the  legal  title  was  in  him 
(Uouke)  and  one  T.  II.  Murphy,  both  of 
Parkersburg;  and  thereupon  he  attandoned 
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the  idea  of  reauming  work  on  the  lease  until 
tbe  title  could  be  perfected,  and  went  back 
to  Ohio.  Be  claims  to  have  written  from 
Marietta  five  letters  to  Swisher,  urging  him 
to  perfect  his  title.  These  letters  were  dat- 
ed May  10,  June  17,  August  12,  September 
17,  and  October  22,  1899,  and  addressed  to 
Swisher  at  Elizabeth,  Webt  Virginia;  but 
Swisher  denies  that  he  ever  received  any  of 
them,  aJid  further  says  that  at  thit  time 
Elizabeth  was  not  his  postoffice.  Cox  says 
the  leltera  were  inclosed  in  return  envelopes, 
and  that  none  of  them  ever  came  back  to 
him.  Tbe  Swisher  title  was  in  this  condi- 
tion :  It  was  perfect  and  undisputed  aa  to 
68}  acres  of  the  land,  and  the  well  had  been 
drilled  on  that  part  of  it.  The  other  60 
acres  was  in  two  tracts,  one  containing  21 
acres  and  the  other  29  acres.  Houke  and 
Murphy,  in  the  year  of  1881,  had  sold  these 
two  tracts  to  one  Isaac  Trader,  executing  to 
him  a  title  bond.  Swisher  bad  purchased 
the  interest  of  Trader,  and  aaaumed  the  pay- 
ment to  Eoitke  and  Murphy  of  three  notes 
for  the  sum  of  £06.66  each,  executed  by 
Trader  for  purchase  money.  Swisher  had 
paid  off  two  of  tbese  notes  and  $70  on  the 
principal  and  interest  of  the  third  one,  as  he 
contends.  The  only  dispute  as  to  these  pay- 
ments ia  in  respect  to  $30,  which  Swisher 
handed  to  Lewia  N.  Tavenner  on  the  27th 
day  of  March,  ISSE),  to  be  paid  to  Houke. 
Judge  Tavenner  ba«  no  recollection  of  hand- 
ing the  money  to  Houke,  but  he  ia  aatisfled 
that  be  either  did  that  or  that  it  was  includ- 
ed in  some  of  the  checks  which  be  Sled. 
From  this  it  ia  clear  that  nothing  stood  in 
the  way  of  Swieher's  obtaining  a  deed  for 
tbe  60  seres  of  lajid  except  the  payment  of  a 
very  aniall  amount  of  money.  However, 
Houke  saya  Swisher  bad  given  (lim,  by  ver- 
bal contract,  in  consideration  of  (orbearan^ 
an  interest  in  the  mineral  in  the  land.  It  is 
also  shown  that  Mr.  Woodyard,  the  lessee, 
knew  tbe  condition  of  Swisher'a  title  at  the 
time  the  lease  was  executed.  Cox'a  only  ef- 
fort to  get  Swiaher  to  perfect  the  title  was 
the  ivriting  of  said  letters.  He  never  went 
to  see  Swisher  about  it,  nor  did  Woodyard 
or  any  of  hia  aasociates.  In  the  winter  of 
1S99  Cox  was  sick  again  for  a  cor'iiderable 
time,  aud  it  is  claimed  by  the  appellant* 
here  that  all  this  long  period  of  delay  ia  ex- 
cused and  accounted  for  by  these  circum- 
stances, failure  of  water,  bad  weather,  Cox'a 
sicknesa,  and  defect  of  title,  and  that  they 
never  bad  any  intention  of  abandoning  the 
lease.  On  tbe  other  hand,  it  is  claimed  that 
tbe  appellanta  actually  abandoned  tbe  lease, 
and  are  now  setting  up  these  matters  aa 
mere  pretenses  and  subterfuges :  and  atten- 
tion is  directed  to  their  long  .absence  from 
i^e  premises,  the  condition  in  which  they 
left  the  well,  ajid  their  permitting  the  ma- 
chinery which  was  on  the  ground  to  be  taken 
away.  How  long  there  was  a  lack  of  aul*!- 
cient  water  to  carry  on  the  work  does  not 
appear,  but  there  was  certainly  water  dur- 
ing the  winter,  and  it  is  shown  by  the  testi- 
mony in  the  case  that  aucfa  work  could  b« 
and  was  carried  on  in  that  part  of  the  coun- 
try during  the  winter.    II  tbe  mil  was  pro- 
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tect«d  In  aaj  way  during  the  winter  from 
the  surface  water  and  from  the  throwing  of 
obstructions  into  it,  it  waa  only  by  a  board 
laid  over  the  top  of  it  and  held  in  place  by 
a  n-rench  or  some  tools.  Pearson  says  the 
tools  were  left  haneing  in  the  well.  Swish- 
er and  others  say  there  waa  a  board  over  it 
When  Pearson  moved  his  machinery  away, 
one  Ash,  who  was  assisting  him,  «ut  a  wood- 
en block  and  plugged  the  well  with  it,  and 
this  probably  remained  in  it  for  about  a 
year.  Only  two  pieces  of  casing  were  put 
in,  and  these  were  not  of  sufficient  length  to 


called  "surface  water," — water  which  comes 
into  the  well  above  the  oil  sand.  No  exami- 
nation of  the  well  seems  to  have  been  made 
until  after  these  suits  were  brought.  Swish- 
er and  Bell  testify  that  in  January,  1901, 
they  took  a  line,  tied  a  piece  of  cast  iron  to 
it  weighing  several  pounds,  and  with  that 
measured  tbe  depth  of  the  well,  and  found 
that  it  waa  then  only  104  or  106  feet  deep, 
and  the  casting  brought  up  with  it  olay  or 
other  substance,  which  waa  of  the  character 
of  that  which  caves  into  an  unprotected  well 
in  that  locali^.  They  also  found  that  wa- 
ter stood  in  the  well  to  within  12  or  13  feet 
of  the  top,  and  that  there  was  but  a  scum  of 
oil  on  it.  It  further  appears  from  the  tca- 
timony  that  the  opening  and  cleaning  out  of 
a  well  in  that  condition  is  more  expensive 
and  didcult  than  the  drilling  of  a  new  well. 
Other  pertinent  facta  bearing  on  the  inten- 
tion of  the  leaaeea  and  the  conatruetion  of 
the  lease  are  that  all  who  were  concerned  in 
Uie  well  drilled,  including  Swisher,  thought 
there  was  oil  there  in  paying  quantities. 
Swisher  seems  to  think  the  well  waa  injured 
by  shooting,  but  he  gives  no  good  reason  for 
that.  Moblcy  was  present  when  the  well 
was  shot,  and  he  says  they  found  lubricat- 
ing 0)1  at  74  feet,  and  it  was  his  judgment 
that,  had  they  att^ped  there,  the  well  would 
have  produced  one  barrel  a  day.  He  says 
that  when  they  went  down  into  the  second 
Cow  Run  sand  and  shot  the  well  it  flowed  up 
to  within  4e  feet  of  the  top. 

It  is  suggested  in  the  briefs  for  the  appel- 
lees that  the  lease  in  question  here  it<  very 
riniilar  to  the  Gartian  lease  construed  in 
Bteehmith  v.  Oorflon,  45  W.  Va.  27,  44  L. 
R,  A.  107,  29  8.  E.  978,  but  in  some  respects 
they  dilfer  widely.  In  the  Gartlsn  lease  the 
consideration  expressed  waa  only  $1,  while 
here  it  is  $S0;  but  that  is  unimportant,  for 
H  is  expressly  agreed  in  the  lease  that  the 
$50  Is  for  the  rent  for  one  year.  The  Gart- 
lan  lease  did  not  bind  the  lessee  to  do  any- 
thing but  drill  one  well  on  the  premises.  It 
contained  no  covenant  to  pay  rent  even  for 
delay  in  putting  down  the  well.  By  reason 
of  its  failure  to  impose  any  obligation  on 
the  lessee  to  do  anything  after  drilling  a  dry 
hole  and  hia  abandonment  of  the  premises, 
it  was  held  that  the  lease  created  an  estate 
at  will,  and  the  IcRSor  bad  the  right  to  lease 
the  lanil  to  another.  Here,  as  has  been 
shown,  there  is  a  covenant  to  pay  rent,  and 
(inp  of  the  pivotal  questions  in  construing 
the  lease  is,  When  does  that  obligation  cease! 
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If  it  continues  after  an  naaueoesaful  effort 
to  find  oil,  or  after  it  is  found,  but  produc- 
tion ia  abandoned,  it  has  never  ended,  un- 
less on  the  theory  of  abandonment  of  th* 
lease.  The  rent  is  not  made  payable  In  ad- 
vance, nor  is  any  time  fixed  for  its  payment, 
nor  does  the  leaae  contain  a  clause  of  lor- 
feiture.  If  the  completion  of  a  dry  hole  on 
the  premises  operates  a  cancelation  of  the 


completed  on  said  premises,  then  all  caab 
rentals  shall  cease,"  there  would  be  an  end 
of  all  obligations  or  covenants  on  the  part 
of  the  lessee,  for  be  is  not  bound  to  drill  a 
second  well  hf  the  terms  of  the  lease.  Such 
construction  would  class  this  leaae  with  the 
Gartlan  lease,  and  abandonment  of  the  prem- 
ises after  putting  down  aJi  unproductive 
well  would  end  the  lease.  A  widely  differ- 
ent view  of  the  legal  meaning  of  the  lease  is 
the  one  taken  by  the  lessees.  It  is  not  con- 
tended for  in  the  argument,  but,  as  it  serves 
to  throw  light  on  the  conduct  of  the  parties, 
and  affecte  the  question  of  intention,  so  vi- 
tal in  determining  whether  there  has  been 
aji  abandonment  of  the  lease,  it  is  here  given 
and  discussed.  Taking  the  meaning  of  the 
clause  last  quoted  to  Im  that  the  completion 
of  a  dry  hole,  or  a  well  bj  which  oil  ia  dia- 
covered,  but  from  which  none  is  produced, 
operates  an  extinguishment  of  the  obligation 
to  pay  rent,  and  veata  in  them  title  to  the 
oil  in  the  land,  the  leaaees,  after  completing 
this  well,  refused  U>  pay  any  more  rent,  and 
denied  that  any  was,  or  would  thereafter  be- 
come, due.  Both  Cox  and  Woodyard  insiei- 
ed.  after  the  well  had  been  drilled,  that  they 
were  not  bound  to  pay  any  more  rent.  Soou 
after  the  4th  day  of  June,  1899,  the  date  to 
which  the  rent  had  been  paid,  Swisher  wrote 
Woodyard  a  letter  in  reference  to  the  rent 
and  the  lease,  and  be  says  he  notified  him 
that  tlie  lease  was  forfeited.  Woodyard  ad- 
mits having  received  a  letter  from  Swisher, 
but  says  he  does  not  remember  its  contents. 
He  says  that  on  another  occasion,  still  later, 
he  saw  Woodyard,  and  told  him  that  the 
lease  was  forfeited,  and  Woodyard  insisted 
that  under  the  lease  he  was  to  pi'.y  no  rent 
after  the  completion  of  a  well;  and  on  the 
witness  stand  in  this  case  he  still  insisted 
that  he  was  not  bound  to  pay  any  more  rent, 
but  that  he  was  entitled  to  hold  his  lease 
without  such  payment.  On  the  24th  day  of 
August,  1900,  Cox  made  Swisher  a  tender  of 
tile  rent  up  to  June  4,  1900,  with  the  inter- 
est thereon,  but  he  coupled  it  with  a  protest 
to  the  eifect  that  no  rent  was  due  him. 
This  position  of  the  lessees  is  based  upon  the 
assumption  that  by  drilling  a  well  and  find- 
ing oil  they  acquired  a  vested  interest  in  the 
oil  and  gas  in  that  tract  of  land.  Until  oil 
ia  discovered  in  paving  quantities,  the  lea- 
see acquires  no  title  under  such  lease.  It 
simply  gives  a  right  of  exploration.  tUKti- 
smith  v.  Gartlan,  45  W.  Va.  27.  44  L.  R.  A. 
107,  29  S.  E.  978;  Venture  Oil  Co.  v.  Fretu, 
152  Pa.  461,  25  Atl.  732;  Plummer  v.  Hill- 
side Coal  d  I.  Co.  leo  Pa.  483,  28  Atl.  8S3: 
CrairfoTd  v.  Ritchev,  43  W.  Va  262,  27  S. 
R.  220.    After  the  discovery  of  oil  in  paying 
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rintitiee,  it  it  held  that  title  does  vest  in 
lessee;  hut  there  is  no  <xae  which  goee 
TO  far  ss  to  announce  that  att«r  mere  dis- 
«>veiy  of  oi!  the  lessee,  upon  the  assiumption 
of  a  veat«d  interest  or  tttle,  tnajr  ceaae  of- 
«ration,  refuse  to  develop  the  property,  tie 
up  the  oil  by  his  lease,  and  simply  hold  it 
for  speculative  purposes,  or  to  await  his 
own  pleasure  aa  to  the  time  of  development. 
A  well-settled  principle  of  law  is  that  a  con- 
tract shall  be  constn^cd  as  a,  whole,  and  in 
the  light  of  the  purposes  and  objects  for  the 
accomplishment  of  which  it  was  made.  Oil 
leases  are  no  exception  to  the  rule,  and,  as 
the  8Ubject-matt«r  of  the  lease  is  peculiar  in 
its  nature,  the  courts  have  given  this  princi- 
ple great  latitude  in  their  construction. 
They  are  excLitted  by  the  lessor  in  the  hope 
and  with  sji  expressed  or  implied  condition 
that  the  land  shall  be  developed  and  oil  pro- 
duced. When  production  takes  place,  the 
lease  is  mutually  benefleial.  The  royalty 
which  it  is  stipulated  in  all  these  leAses  that 
the  landowner  shall  receive  is  generally  the 
moving  cause  of  the  execution  of  the  lease. 
If  there  is  one  principle  that  is  asserted  in 
Steelunith  v,  Qartlan  more  vigorously  and 
with  more  emphasis  than  any  other  it  is  that 
.  the  lessee  shall  proceed  to  make  the  lease 
profitable  to  bo^  parties,  and  that  he  shall 
not  be  permitted  to  tie  up  the  land.  "The 
'testing*  provided  for  waa  manifestly  a  cod> 
dition  upon  which  the  lease  depended.  If 
such  test  showed  no  minerals,  then  the  con- 
tract was  at  an  end;  if  it,  on  the  other 
hand,  showed  the  presence  of  valuable  mines, 
then  the  lessees  were  bound  to  operate  them 
iu  good  faith  for  the  joint  proflt  of  them- 
Helves  add  the  owners  of  the  fee.  Technical 
words  are  unnecessary  to  raise  a  condition. 
It  a  fair  and  reasonable  construction  of  the 
instrument  shows  that  a  lease  shall  depend 
upon  the  doing  or  not  doing'  something  es- 
sential to  the  purposes  of  the  contract,  the 
law  implies  the  condition,"  Petroleum  Co. 
v.  Coal,  Coke,  d  Mfg.  Co.  69  Tenn.  3S1,  18 
S.  W,  65.  "It  would  be  unjust  and  unrea- 
sonable, and  contravene  the  nature  and  spir- 
it of  the  lease,  to  allow  the  lessee  to  con- 
tinue to  hold  his  term  a  considerable  length 
of  time  without  making  any  etTort  at  all  to 
mine  tor  gold  or  other  metals.  Such  a  oon- 
litruction  of  the  rights  of  the  parties  would 
enable  him  to  prevent  the  lessor  from  get- 
ting his  tolls  under  the  express  covenant  to 
pay  the  same,  and  deprive  him  of  all  oppor- 
tunity' to  work  the  mine  bimself  or  permit 
others  t«  do  so.  The  law  does  not  tolerate 
such  practical  absurdity,  nor  will  it  permit 
the  possibility  of  such  injustice."  Conrad 
V.  Morchead,  8fl  N.  C.  31.  "Forfeiture  for 
nondevelopment  or  delay  is  essential  to  pri- 
vate and  public  interest  in  relation  to  the 
use  end  alienation  of  property.  ...  In 
general,  equity  abhors  a  forfeiture,  but  not 
when  it  works  equity  and  protects  a  land- 
owner from  the  laches  of  a  leasee,  whose 
lease  is  of  no  value  till  developed."  Mun- 
roB  T,  Armatrong,  98  Pa.  307.  "The  land- 
owner ie  entitled  to  his  royalty  as  promptly 
as  it  can  be  had.  The  danger  of  drainage 
from  his  small  holding  is  incTecaed  t^  de- 
OS  L.  R.  A. 


lay,  and  the  resulting  damage,  not  being  sus- 
ceptible of  pecuniaiy  measurement,  is  there- 
fore not  compensable.  No  such  lease  should 
be  ao  construed  as  to  enable  the  lessee,  who 
has  paid  no  consideration,  to  hold  it  merely 
for  speculative  purpose?,  without  doing 
what  he  stipulated  to  do,  and  what  was 
clearly  in  the  contemplation  of  the  lessor 
when  he  entered  into  the  agreement.''  Jfuo- 
ffint  V.  Ualey.  48  L.  R.  A.  320,  40  C.  C.  A. 
19,  09  Fed.  613.  "If  a  farm  is  leased  for 
farming  purposes,  the  lessee  to  deliver  to  the 
lessor  a  share  of  the  crops  in  the  nature  of 
rent,  it  would  be  absurd  to  say,  because 
there  was  no  express  engagement  to  farm, 
that  the  lessee  was  under  no  obligation  to 
cultivate  the  land.  An  engagement  to  farm 
in  a  proper  manner  and  to  a  reasonable  ex- 
tent IS  necessarily  implied.  The  clear  pur- 
pose of  the  parties  to  this  lease  was  to  have 
the  lands  developed,  and  the  half-yearly  pay- 
ments and  the  other  sums  stipulated  were 
intended,  not  only  to  spur  the  operator,  but 
to  compensate  Ray  for  the  operator's  delay 
or  default."  Ray  v.  Wettem  Pennsylvania 
Xaturat  (las  Co.  138  Pa.  fi76,  12  L.  R.  A. 
2B0,  20  Atl.  10U5,  1007.  "If  oil  is  found, 
then  the  right  to  produce  becomes  a  vested 
right,  and  the  lessee  will  he  protected  in  ex- 
ercising it  in  accordance  with  the  terms  and 
conditions  of  his  contract,"  Cratoford  v. 
Ritchey,  43  W.  Va.  252,  27  S.  K  220.  All 
the  provisions  of  the  contract  must  be  ef- 
fective, if  possible.  By  its  terms  this  lease 
ia  to  be  in  force  for  the  period  of  fifteen 
years  from  its  date,  and  as  much  longer  as 
the  premises  are  operated  for  oil  or  gas. 
Another  provision  is  that  the  lessor  shall 
have  one  eighth  of  the  oil  produced  and  ^50 
per  annum  for  each  gas  well.  It  is  just  as 
important  to  the  lessor  tlist,  when  discovery 
of  oil  is  made,  the  land  shall  yield  him  his 
royalty,  as  it  is  that  discovery  shall  vest  in 
the  lessee  title  to  the  balance  of  the  oil. 
If  the  lessee  shall  be  permitted  to  sit  down, 
and  refuse  to  produce,  after  discovery,  the 
lessor  loses  a  part  of  what  he  contracted  for. 
The  contract  bears  no  such  construction  as 
that.  What  the  lessee  acquires  by  discov- 
ery is  the  right  to  produce  and  take  the  oil, 
paying  out  of  it  the  stipulated  royalty,  and 
not  title  to  the  oil  as  it  remains  in  the  land 


ises,  all  cash  rentals  shall  cease,  must  be 
taken  to  mean  that  stich  cash  rental  sliall 
cease  only  when  a  producing  well  is  com- 
pleted and  operated  on  the  premises,  or  that 
the  completion  of  a  nonproducing  well  extin- 
guishes tlie  obligation  to  pay  rent,  and 
places  the  lease  within  the  principle  an- 
nounced in  Bteelamith  v.  Oartlan. 

Which  is  the  true  construction!  If  the 
former  be  taken,  it  must  be  said  that  after 
the  completion  of  this  well  the  lessor  had 
his  right  of  action  on  the  covenant  to  pay 
rent,  ajtd,  ns  the  lease  contains  no  clause  of 
forfeiture.  All  be  could  get  during  the  whole 
period  of  fifteen  years  would  be  his  rent  of 
60  cents  an  acre — $6fl.26  per  year,---if  the 
lessees  should  determine  not  to  further  pros- 
ecute    their     right     of     exploration.     That 
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would  ta  effeetunllf  tie  up  the  oil,  and  pn< 
vent  production  by  the  landowner  or  any- 
body else  for  a  long  time,  as  the  construc- 
tion which  the  lesseed  put  upon  the  le&M; 
Imt  in  so  eoostrulnK  it  the  strict  letter  of 
the  contract  wonld  be  adhered  to.  The  le*- 
•or  I 

oil- ; 

so  oenta  an  acre  for  eacG  year  tbat  the  lease 
may  remain  in  force  after  the  first  year. 
There  ia  no  provision  in  the  leaae  which  com- 
pos the  leuee  t«  drill  a  well  at  any  partic- 
ular time,  and,  if  this  provision  stood  alone, 
unqualified  1^  any  other  clause  of  the  lea^K, 
the  drilling  of  a  well  might  be  deferred  dur- 
ing the  whole  period  of  fifteen  years,  so  that 
the  leeaor  would  receive  nothing  but  the 
rent.  It  is  uselesa  to  entu-  upon  a  discue- 
aion  of  the  proper  conetructioQ  of  this  in 
view  of  all  the  other  proviaiona  of  the  lease 
had  no  well  ever  been  drilled;  for  one  has 
been  drilled  under  the  lease,  and  that  makee 
it  necessary  to  Gonaider  it  along  with  the 
clause  providing  for  extinguishment  of  the 
rentals.  If  the  clause  providing  for  the 
payment  of  rent  shall  be  construed  according 
to  ita  very  letter,  ia  there  any  reason  why 
the  clause  providing  for  the  eitinguishment 
of  rent  shall  not  be  construed  in  the  same 
way!  If  it  be  bo  construed,  does  it  not 
mean  that  the  completion  of  any  well,  pro- 
ducing or  nonproducing,  shall  put  aa  end  to 
the  covenant  to  pay  rentT  If  the  jparties 
meant  that  the  completion  of  a  well  to  so 
operate  should  be  a  producing  well,  why  did 
they  not  say  so  in  the  lease!  It  was  a  mat- 
ter of  great  importance  to  each  of  them. 
Why  should  the  court  read  into  the  lease 
what  the  parties  did  not  put  int  If  it 
means  that  the  completion  of  any  well 
diould  have  that  effect,  tbey  contemplated  a 
virtual  cancelation  of  their  respective  rights 
unJer  the  lease  with  the  completion  of  one 
well.  One  rule  of  construction  is  that  every 
«Iause  in  a  lease  or  contract  shall  have  some 
effect,  and  it  ie  presumed  that  it  was  insert- 
ed liy  the  parties  for  some  purpose.  If  a 
producing  well  weu  in  the  contemplation  of 
the  parties  when  they  inserted  this  clause, 
they  did  a  vain  and  useless  thing  in  putting 
it  in  the  lease.  No  court  would  so  construe 
this  lease  as  to  compel  the  lessee  producing 
oil  under  it  to  give  the  lessor  his  royalty 
and  rental,  too.  The  rental  provision  in  the 
lea«e  is  never  intended  to  continue  after  the 
production  of  oil  begina.  The  completion  of 
a  producing  well  would  end  the  obligation  to 
pay  rent,  and  this  clause,  providrng  for  its 
extinguishment,  would  be  useless  in  that 
«\'ent.  In  order  to  find  any  reason  or  pur- 
pose on  the  part  of  these  parties  for  insert- 
ing i(^  it  must  be  held  to  apply  to  a  nonpro- 
ducing well  as  well  as  a  productive  well,  and 
thus  end  the  obligation  to  pay  rent  in  either 
«vent.  But  a  careful  inspection  of  all  of 
that  portion  of  the  lease  which  relates  to 
the  paypient  of  rent  will  show  conclusively 
that  this  ia  the  true  interpretation  of  its 
meaning.  It  is  as  follows:  "Second  party 
4?ovenanta  and  agrees  to  locate  all  wells  so 
as  to  interfere  as  little  as  possible  with  the 
cultivated  portions  of  the  farm;  to  bury  gas 
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liiiea  2  feet  helow  tlie  surface,  when  notified 
BO  to  do;  and  pay  all  damages  to  growing 
crops  by  reason  of  said  operations;  and.  fur- 
ther, to  complete  one  well  on  said  premises 
within  one  year,  or  the  said  B.  R.  Woodyard 
AM  pay  to  said  Jacob  S.  Swisher  rental  aa 
herein  befOTB  prcFVidsd.  The  consideration 
upon  which  this  lease  is  executed  is  as  fol- 
lows: Fifty  dollars  cash  in  hojid  paid,  tho 
receipt  of  which  ia  hereby  acknowledged, 
and  fiO  cents  per  acre  for  each  year  tbat  this 
lease  may  remain  in  force  after  the  tiret 
year;  but  it  is  agreed  and  understood  that 
the  (60  [raid  in  cash  is  to  pay  all  rentala  on 
this  lease  for  the  period  of  one  year  from 
the  date  hereof.  It  is  further  agreed  that 
when  the  first  well  is  completed  on  said 
premises  then  all  cash  rentals  shall  cease." 
Clearly,  it  only  means  to  make  certain  the 
cessation  of  any  obligation  to  pay  rent  after 
the  completion  of  one  well.  If  the  word 
-'and"  be  inserted  between  the  words  "here- 
of" and  "it,"  it  supplies  what  has  clearly 
been  omitted  by  mere  inadvertence,  the  link 
which  connects  this  clause  directly  with  the 
covenant  to  pay  rent,  and  makes  it  qualify 
that  clause.  The  covenant  to  pay  rent  itseU 
is  conditional  by  its  veiy  terms.  Hie  leasee 
agrees  "to  complete  one  well  on  said  prem- 
ises within  one  year,  or"  pay  rent  as  there- 
after provided.  The  provision  referred  to  is 
that  he  shall  pay  GO  cents  per  acre  for  each 
year  that  the  lease  :^bouM  remain  in  forc« 
after  the  first  year.  This  being  qualified  l^ 
the  clause  providing  for  the  cessation  of 
cash  rentala,  it  simply  meana  that  the  rent 
shall  be  paid  for  each  year  that  the  leaae 
may  remain  in  force  after  the  first  year,  but 
no  longer  than  the  completion  of  the  first 
well  on  the  premises.  This  makes  it  harmo- 
nize with  the  undertaicin^  to  complete  one 
well  on  the  premises  within  one  year,  or,  in 
lieu  of  completing  a  well  within  tlie  year, 
pay  rent.  This  construction  not  only  har« 
monizes  with  the  true  meaning  and  purport 
of  the  entire  provision  concerning  rent,  and 
adheres  to  the  very  letter  of  the  clause  it- 
self, but  also  embodies  and  enforces  that 
principle  of  law  so  universally  announced 
by  tbe  courts,  as  shown  hy  the  authorities 
hereinbefore  cited  and  quoted,  which  discour- 
ages tying  up  and  rendering  unproductive 
the  vast  fields  of  mineral  wealth,  construes 
every  contract  and  lease  as  to  both  lessor 
and  lessee  so  as  to  best  promote  production, 
development,  and  progress,  and  frowns  upon 
every  attempt  to  evude  it  as  being  in  contra- 
vention of  hoth  good  morals  and  public  pol- 

Under  this  construction  it  may  be  aaid 
that,  had  the  lessees  found  this  well,  upon 
its  completion,  to  be  a  dry  hole,  they  could 
not  have  gone  on  and  drilled  another,  and 
continued  their  exploration  for  oil,  without 
making  a  new  lease  or  contract.  That  is  a 
question  which  neither  this  court  nor  any 
other  has  ever  been  called  upon  to  decide. 
Kow  far  the  equitable  principles  which  the 
courts  apply  in  all  cases  involving  rights  un- 
der oil  leases  might  be  applied  for  the  relief 
of  one  who  is  prosecuting  his  search  in  good 
faith  and  with  diligence  and  at  great  ex- 
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pense,  remBina  to  be  aeeu  when  Buch  ft  caM 
eball  present  itself.  Such  was  not  the  case 
of  Steelamith  v.  Qartlan,  nor  is  it  true  ol 
this  case.  It  is  by  no  means  coQClusive  of 
tile  question  of  abuidonment  that  the  lessees 
insisted  that  tiieir  lease  was  not  forfeited, 
that  there  were  some  eircumstances  which 
rendered  it  inconvenient  for  them  to  con- 
tinue tlie  work  of  exploration,  and  that  Cox 
made  some  elTort  to  have  the  alleged  defect- 
■ve  title  of  Swisher  perfected.  All  this  is 
consistent  with  the  intention  to  continue  the 
woik  of  exploration,  but  it  is  equally  con- 
sistent with  the  intention  merely  to  endeav- 
or to  hold  onto  the  lease  without  doiti^  any 
work  under  it, — a  thing  which  the  policy  of 
the  law  does  not  permit  unless  the  right  to 
do  so  is  absolutely  tlied  and  secured  by  the 
t«rms  of  the  contract;  and  even  then  it  is 
not  always  permitted.  In  Huggint  v.  Daley, 
i6  L.  R.  A.  320,  *0  C.  C.  A.  12,  B9  Fed.  606, 
an  illiterate  farmer  leased  his  land  for  the 
t«Tm  of  five  years,  and  the  lease  contained 
this  clause;  "Provided,  however,  thst  a 
well  shall  be  commenced  upon  the  above-de- 
scribed premises  within  thirty,  and  complet- 
ed within  ninety,  days  from  the  date  hereof; 
and,  in  case  of  failure  to  commence  and  com- 
plete said  well  as  aforesaid,  the  lessee  shall 
psT  to  the  lessor  a  forfeiture  of  fSO."  Of 
this  lease  the  court  said:  "The  proof  is 
clear  that  he  never  intended  to  drill  the  well 
within  the  time  stipulated.  This  proviso 
was  written  by  the  lessee  evidently  for  pur- 
poses of  deception.  He  knew  that  the  object 
of  the  lessor  waa  to  secure  diligent  search 
tor  oil,  and  he  was  '  keeping  the  word  of 

Kromisc  to  the  ear  and  breaking  it  to  the 
ope  ;'  skilfully  turning  it  into  a  mere  specu- 
lative lesse  binding  the  lessor  and  leaving 
himself  free.  It  would  be  unconscionable  to 
hold  the  leHBor  bound."  These  excuses  and 
pretenses  of  the  leasees  must  be  takeu  in  con- 
nection with  the  other  facts  disclosed  by  the 
evidence  in  determining  whether  they  had 
laid  aside  their  purpose  to  go  on  in  good 
faith  and  diligence  to  develop  that  land,  snd 
were  simply  making  such  pretense  of  prep- 
aration so  to  do  as  would  enable  them  to  say 
that  they  still  entertained  such  purpose,  or 
were  actually  using  diligence,  and  doing 
what  it  wss  reasonably  and  fairly  in  their 
power  to  do  to  render  the  lease  productive. 
Having  drilled  a  well,  which,  according  to 
their  own  representation,  would  have  pro- 
duced oil  in  paying  quantities,  if  protected, 
ttiey  allowed  it  to  fill  up,  and  become  abso- 
lutely worthless,  according  to  the  imcontra- 
dicted  testiniony  in  this  case.    This  undoubt- 


edly showB  an  abamdomneDt  of  the  purpose 
expressed  by  Mobley  to  drill  other  wells  to 
be  connected  with  tiiis  one,  and  all  operated 
by  the  same  power.  It  is  further  shown  1^ 
the  fact  that  Pearson,  whom  he  intended  to 
employ  to  do  that  work,  waa  never  requested 
to  begin  it,  but  was  allowed  to  move  his  ma- 
chinery away,  leaving  nothing  except  a  mer« 
hole  in  the  ground  to  indicate  that  anything 
had  been  done  upon  Uie  premises.  While  a. 
lack  of  water  may  have  delayed  the  work  of 
cleaning  out  the  well,  putting  in  the  tubing, 
and  pumping  it,  no  attempt  ia  made  to 
show  any  reason  for  the  failure  to  put  in 
BUflicient  casing  and  otherwise  protect  tlie 
well  from  caving  in  and  becoming  filled  up 
with  obstructions.  After  leaving  the  prem- 
ises in  the  fall  of  ISQS,  Mobley  never  re- 
turned. Cox  never  came  upon  the  land,  nor 
sent  anybody  else  to  it,  until  in  April,  IdOO, 
— very  nearly  the  date  on  which  the  lease 
executed  to  Bell  was  recorded.  At  that 
time  development  and  exploration  for  oil, 
which  had  not  been  active  in  that  commun- 
ity (or  some  time,  were  resumed,  and  there 
waa  considerable  excitement.  These  cir- 
cumstances, no  doubt,  had  much  to  do  with 
the  effort  on  the  part  of  Cox  to  resume  wortc 
on  the  lease.  But  that  effort  came  long 
after  the  time  when  they  should  have  been 
at  work  on  the  land,  or  doing  something  to 
rvidence  a  purpose  to  devolop  it,  and  long 
after  the  occurrences  which  conclusively 
show  an  intent  on  their  part  to  abandon  the 
lease.  The  theory  that  the  lessees,  for  a 
long  time  after  the  completion  of  the  well, 
had  no  intention  to  go  on  with  the  work,  but 
were  simply  trying  to  hold  the  lease  without 
doing  anything  under  it,  finds  strong  sup- 
port in  the  meaning  which  they  put  upon  the 
lease.  Under  their  misconceptioa  of  it  they 
claimed  the  right  to  hold  it,  and  take  their 
own  time  in  which  to  develop  the  land. 
Prompt  and  vigorous  work  on  a  new  well 
after  abandoning  the  one  put  down,  being  in 
possession  of  the  premises  under  a  lease, 
which,  I^  its  own  terms,  had  no  binding 
force  upon  either  party  after  the  completion 
of  one  well,  might  have  entitled  them  to 
stand  upon  the  equity  of  the  case;  but  cer- 
tainly they  are  not  entitled  to  do  so  after 
having  delayed  action  for  more  than  eigh- 
teen months,  under  circumstances  which 
strongly  indicate  an  intention  to  indefinitely 
abandon  further  work  on  the  premises. 
These  vimot  result  in  the  afflrmatue  of  tha 

Rehearing  denied. 
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Sm  pane  Mayor,  etc.,  of  BIRMINGHAM. 
(1S4  Ala.  6og.> 

A   eaart   nar   prCTent   tbs   sac,  <iiFlaK 

Not*. — As  to  power  of  Judge  to  prevent  trav- 
el In  (rout  at  coartbouse  durlos  boars  when 
court  Is  sittios.  see  also.  Id  tbls  series,  Belvlo 
T.  Richmond  (Va.)  1  L.  R.  A.  807. 
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eonrl  bDnm,  o(  m  pavenent  acwly 
lata  la  tbe  adJolnl&K  street.  In  su<^h  a 
way  that  the  noise  of  (be  trafflc  thereon  In- 
terrapts  (be  bosloess  of  tbe  eoart,  both  Onder 
Its  common-law  powers,  and  ander  a  statute 
giving  It  power  to  preserve  order  so  near  to 
It  as  Is  necessary  to  prevent  laterniptlon, 
distnrbance,  or  hindrance  to  Its  proceedings. 

(NovemtMr  18,  IMOJ 
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APPLICATION  for  »  writ  of  roandainus 
to  compel  the  judge  of  the  Circuit  Court 
for  JelTerBOD  County  to  revoke  an  order  dos- 
ing a  public  highway.    Digmigted. 

The  facta  are  stated  in  the  opinion. 

Mr.  £.  D.  Smith,  for  petitioner: 

Tlie  control  of  the  streets,  ho  far  as  ob- 
structing the  same  ia  concerned,  is  vested  in 
the  legislature. 

Mobile  V.  Louinille  A  N.  R.  Co.  124  Ala. 
132,  2tt  80.  902;  State  v.  UohiU,  6  Port. 
(AU.)  270,  30  Am.  Dec.  584;  Coatello  v. 
Blate,  1D6  Ala.  4S,  3S  L.  R.  A.  303,  18  So. 
820. 

Any  obstruction  of  a  public  thoroughfare 
in  «  city  ia  declared  a  public  nuisance  in- 
dictable at  law. 

Costello  V.  Slate,  109  Ala.  46,  3G  L.  R.  A. 
303,  18  60.  820. 

It  is  the  duty  of  tfae  city  to  abate  any 
■uch  nuisance. 

Birmingham  v.  Tayloe,  106  Ala.  ITO,  16 
80.  670;  Wel>1>  t.  Deniopolit,  96  Ala.  116,  21 
L.  R.  A.  62,  13  Bo.  280,  87  Ala.  669,  6  So. 
408. 

It  can  hardly  be  aaid  that  the  city,  in  ex- 
ercising its  legitimate  governmmtal  func- 
tions in  paving  a  street,  ia  maintaining  a 
nuisance.  This  action  is  authorized  by  the 
Ic^slature,  and  consequently  cannot  be, 
technically,  in  law  a  nuisance. 

10  Am.  t  Eng.  £nc.  Law,  p.  1000;  Ouxn 
V.  PhiUipt,  73  Ind.  284;  Easton  v.  Neff,  102 
Fa.  474,  48  Am.  Rep.  213;  Child  v.  Boalon, 
4  Allen.  41,81  Am.  Dec.  eSO;  Millty.Brook- 
ll/n,  32  N,  Y.  489;  .Vort/i  Vemoi,  v.  Voegler, 
103  Ind.  314,  2  N.  E.  821. 

Mesgrt.  John  P.  Tlllnimn  and  Junaa 
Wektharly,  for  respondent: 

The  judge  has  both  the  inherent  and  the 
statutory  power  to  prevent  or  abate  any  in- 
terruption, disturbance,  or  hindrance  of  the 
proceedings  of  bis  court. 

Beloin  v.  Richmond,  86  Va.  S74,  I  L.  R. 
A.  807,  8  8.  E.  378;  New  Orleaiu  t.  Bell, 
14  La.  Ann.  210. 

If  the  power  exists  in  the  circuit  judge  to 
issue  such  an  order  in  some  case  in  order  to 

Srotect  his  coui't,  the  manner  in  which,  and 
le  circumstances  under  which,  the  power 
shall  be  exercised,  involves  a.  judgment  or 
discretion,  which  cannot  be  controlled  by 
tnandamus. 

Taylor  v.  Koll,  100  Ala.  606,  13  So.  779. 

The  very  fact  that  the  propriety  of  the 
order  cannot  be  ascertained  except  by  evi- 
dence aliunde,  and  the  exercise  of  judgment 
upon  that  evidence,  conclusively  resolves 
that  the  question  is  of  a  judicial  character, 
not  purely  ministerial,  and,  hence,  that 
nuindarous  will  not  lie. 

Ibid.;  Leigh  v.  State,  69  Ala.  266;  State 
40  rel.  Harmon  T.  Bamil,  97  Ala.  107,  11 
So.  692. 

That  the  respondent  had  the  inherent 
power  in  a  proper  ease  to  require  the  custo- 
dians of  the  courthouse  to  furnish  him  with 
another  room  for  holding  his  court,  cannot 
affect  the  queations  involved  in  this  proceed- 
ing, 

Vigo  County  v.  Stout,  136  Ind.  63,  22  L. 
R.  A.  398,  3S  N.  E.  683. 
raL.R.  A. 


Althou^  the  partj'  applying  for  manda- 
mus has  a,  clear  legal  right  which  has  been 
violated,  and  it  is  conceded  that  his  remedy 
is  mandamus,  the  court  will  not  interfere  in 
a  case  involving  in  a  collateral  manneF  the 
right  of  parties  who  have  no  opportunity  of 
defending  their  interest. 

Ea  parte  Du  Boae,  64  Ala.  278;  Taylor  v. 
Kolb,  100  Ala.  606,  13  80.  779. 

HkTBlaan,  J.,  delivered  the  opinion  of 
the  court: 

The  charter  of  Birmingham  bestows  on 
the  mayor  and  aldermen  power  "to  eatahlish 
streets,  avenues,  and  alleys,  and  regulat« 
and  control  the  paving  and  curbing  of 
streets  and  sidewalks,  and  the  giving  of  the 
grade  thereof."  Acts  1882-83,  p.  312.  ITiis 
statute  does  not  prescribe  the  kind  of  pav- 
ing to  be  put  down  in  any  instance,  but 
leaves  it  discretionary  with  the  mayor  and 
aldermen  as  to  the  paving  of  any  particular 
street  and  the  material  with  which  it  shall 
be  paved.  This  power  is  not  absolute,  but 
is  one  to  be  exercised  for  the  public  good, 
having  regard  to  established  oonditiona. 
The  maxim  Sie  utere  tuo  ui  alienuin  noH 
ladaa,  is  applicable  in  such  case. 

It  is  shown  by  the  petition,  paragraph  S, 
"that  prior  to  June  2,  1002,  your  petitioner 
(the  mayor  and  aldermen),  as  authorized 
by  ita  charter,  caused  said  Twenty-First 
street^  frmn  First  avenue  to  Eighth  avenue, 
north,  to  be  paved  with  vitrified  brick, 
which  said  paveiuent  was  laid  in  a  scientiSe 
and  approved  manner,  under  plans  commcm- 
ly  used  for  such  purposes,  and  that  before 
said  date  in  June,  said  Twenty- First  street, 
as  paved,  between  Third  and  ^'ourth  ave- 
nues, was  open  for  and  was  used  by  the  pub- 
lic, as  above  described." 

The  answer  admits  tlie  averments  of  this 
paragrafA  of  the  prtition,  "but  says  that 
said  street  had  been  paved  with  vitrified 
brick  only  a  very  short  time  prior  to  the  is- 
suance of  respondent's  order,  on  June  2, 
1902.  to  wit,  about  ninety  days,  and  that, 
prior  to  the  time  the  said  street  was  paved 
with  vitrifled  brick,  it  was  not  paved  at  all, 
but  was  laid  with  gravel,  or  chert  and  earth, 
BO  that  travel  thereon,  including  the  pas- 
sage of  heavy  vehicles  and  street  cars,  was 
comparatively  noiseless.  This  has  been  the 
condition  of  the  street  for  a  great  many 
years  prior  to  June  2,'  1002,  In  fact,  since 
the  building  of  the  said  courthouse  in  the 
year  1887,  That  said  vitrifled  brick  pave- 
ment, while  laid  in  a  scientiflc  manner,  ia 
of  such  material,  and  necessarily  so  laid 
and  constructed,  as  to  emit  an  extraordina- 
rily loud  and  roaring  kind  of  noise  during 
the  passage  of  vehicles  over  the  same,  and 
even  light  v^icles,  unless  they  have  rubber 
tires,  cause  a  rattling  and  roaring  noise, 
which  can  be  as  plainly  heard  in  respond- 
ent's court  room  as  by  a  person  standing  on 
the  sidewalk  of  said  street;  indeed,  it  can  be 
truthfully  said  that  the  noises  made  by  ve- 
hicles and  street  cars  in  said  street  in  front 
of  said  court  room  sre  greater  and  more  re- 
sounding inside  of  the  court  room,  than  out- 
side^ the  acoustic  principles  of  said  oourt 
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room  being  such  that  the  noisM  cotuiDg 
from  aiiid  street  reverberate  in  the  court 
room  to  a  mut;h  greater  ezteat  than  in  the 
air."  Tbe  anawer  proceeds  to  state,  in  sub- 
stance, that  the  noises  created  bj  the  pas- 
sage of  vehicles  and  cars  is  so  great  aj  to 
create  a  combination  of  roaring  and  rattling 
noises,  which  illl  the  court  room,  drowning 
all  other  sounds  therein,  which  cannot  be 
Icept  out  bf  abutting  all  the  doors  and  win- 
dows, as  respondent  often  tried  to  do;  that 
these  noises  are  so  great  as  to  stop  the  pro- 
ccL-dings  of  the  court  for  much  of  its  tunc, 
bucause  what  ia  being  said  bj  the  court,  at* 
tomeys,  and  witnesses  cannot  be  heard ;  that 
before  said  pavement  was  laid  petitioner:^ 
were  warned  and  notified  that  it  would 
cause  the  verj  disturbance  it  has  caused 
and  interfere  with  the  business  of  the  court 
but,  in  spite  of  such  warning,  petitioner:- 
proceeded  to  lay  the  same. 

If  this  case  were  decided  upon  the  mere 
equities  of  the  equality  of  rights,  it  would 
seem  that,  tbe  courthouse  having  been  ea- 
tabliabed  long  before  the  paving  of  the 
Htreet,  the  petitioners,  coming  to  exercise  the 
power  of  paving  conferred  on  tbem  b;  their 
charter,  should  have  doue  so  in  a  manner, 
not  to  so  seriouKiy  interrupt  and  interfere 
with  the  due  administration  of  public  jus- 
tice, such  as  is  shown  has  been  done.  The 
street  should  have  been  paved  in  a  manner. 
and  with  materials,  auch  as  would  not  have 
caused   tlie  disturbance   of  the   court   com- 

Elalned  of,  and  which  the  judge  sought  by 
is  restraining  order  to  prevent.  Especially 
is  this  true,  since  it  appears  that,  bj'  pav- 
ing with  some  other  materials,  the  disturb- 
ance might  have  been  largely  avoided. 

Aside  from  this  view,  however,  it  may  be 
stated  aa  a  truism,  that  every  court  of  rec- 
ord haa  inherent  power,  irrespective  of  stat- 
ute, to  make  rules  for  the  regulation  and 
transaction  of  its  business,  not  in  conflict 
with  the  Constitution  and  laws  of  the  land 
(4  Am.  &  li^ng.  Enc.  Law,  p.  460)  ;  and  that 
such  courts,  endowed  with  this  power,  may 
punish  all  persons  for  contempt  of  their 
rules  and  orders,  for  disobedience  of  their 
process,  or  for  disturbing  them  in  their  pro- 
ceedings (3  An*,  i  Eng.  Enc.  Law,  p.  780). 
Furthermore,  it  is  provided  by  statute  in 
this  state,  that  "every  court  has  power  .  .  ■ 
to  preserve  and  enforce  order  in  its  imme- 
diate presence,  and  as  near  thereto  as  is 
necessary  to  prevent  interruption,  disturb- 
ance, or  hindrance  to  its  proceedings."  Code, 
i  263S,  aubd.  ].  This  common-law  and  stat- 
utory power  of  the  court,  well  known  to  pe- 
titioners at  the  time  they  laid  the  pavement, 
or  caused  the  same  to  be  laid,  was  a  warn' 
ing  to  them  that  it  should  be  laid  in  a  man- 
ner not  to  hinder  or  prevent  the  due  admin- 
istration of  justice  at  tbe  place  long  there' 
tofore  ordained  by  law  for  it  to  be  admin- 
istered. A  proper  regard  for  tbe  public  in- 
teresta  should  nave  ao  influenced  them. 

We  are  not  without  precedents  for  the 
action  of  the  court  in  qu<dling  thsM  disturb- 1 
69  L.  B.  A. 


BDces.  The  ease  of  Tfato  Orhant  t.  BiH,  14 
La.  Ann.  210,  was  one  of  a  rule  taken 
against  the  sheriff^  Bell,  to  show  causa  why 
be  should  not  be  enjoined  from  placing  a 
barricade  in  tbe  street,  ordered  1^  the  judge 
of  the  first  district  court  to  be  so  placed,  to 
prevent  the  disturbance  of  the  proceedings 
of  the  court,  while  in  seeaion,  by  the  passaga 
of  horses  and  v^icles.  The  supreme  court, 
on  appeal  from  the  ord^  dmying  the  in- 
junction, held  that  the  judges  of  the  courts 
in  New  Orleans  are  vested  with  full  power 
to  regulate  the  police  of  their  courts,  and 
to  prevent  the  disturbances  to  the  adminia- 
tratitm  of  justice  referred  to.  Again,  in 
Belvin  v,  Rickmond,  85  Va.  674,  1  L.  R.  A. 
a07,  8  S.  E.  STB,  it  was  held  that  a  Judge 
•jt  the  hustings  court  of  the  city  of  Hich- 
juond  had  authority  to  order  ropes  stretched 
across  a  street  during  the  hours  his  court 
was  sitting,  to  prevent  travel  in  front  of 
the  courthouse,  where  the  noise  of  pasaing 
vehicles  was  suOicicnt  to  obstruct  the  proper  . 
administration  of  justice  therein.  These  de- 
cisions do  not  appear  to  have  been  based  <ui 
statutes,  and  there  ia  nothing  in  the  stat- 
utes of  this  state  which  makes  them  inap- 
plicable here. 

It  is  to  be  admitted  that  any  unauthoriied 
obatruction  of  a  public  highway,  such  as 
impedes  its  lawful  use  as  such,  is  a  public 
nuisance  at  common  law,  which  the  publie 
have  the  ri^t  to  abate.  But  that  rule  does 
not  apply  to  this  case.  If,  during  court 
houn,  the  unobstructed  travel  on  Twmty- 
First  street,  between  Third  and  Fourth  ave- 
nues, does  in  fact  obstruct,  interrupt,  or 
hinder  the  proceedings  in  said  court,  in  the 
manner  shotvn,  then  the  power  of  the  court 
to  abate  such  obstruction,  hindrance,  or  in- 
terruption to  the  administration  of  justieo 
would  seem,  both  on  principle  and  author- 
ity, clearly  to  follow,  and  the  order  of  the 
judge  cannot  be  said  to  have  been  unaut^r- 


to  have  gone  any  further  than  i 
lutely  essential  to  abate  the  disturbance, 
and  protect  the  court  from  interruption.  It 
cannot  be  characterised  as  arbitrary  or  ex- 

We  need  not  consider  the  qoestion  wbeth- 
the  court  was  under  obligation  to  move 

to  some  other  room  in  the  courthouse  oe- 

pied  by  other  officers.  It  appears  that 
this  privilege  was  nut  open  to  it.  Besides, 
ttie  room  it  did  occupy  was  the  <M)e  in  the 
building  long  theretofore   dedicated    to    ita 

IBS  for  holding  court. 

The  question  haa  been  raised  by  the  re- 
spondent, OS  to  whether  the  remedy  here  in- 
voked is  the  proper  one  in  such  a  case.  We 
may  forego  lU  decision,  however,  since,  hav- 
ing no  wrongs  to  avenge,  the  consideration 
of  the  petitioner's  remMly  is  unnecessary. 

The  prayer  for  mandamua  is  denied,  and 
the  petition  therefor  is  dismissed. 

JfandoDHM  limied,  and  petition  ditmiuti. 
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(137  C»l.  BOS.) 

A  telecTKvk  esaapiutT  la  not  ll>Me  for 
tlie  losa  ■oatBlaFd  by  pvrloiuiwiice  of 
k  eontraot  cltwed  at  a  price  quoted  Id  a 
meawiEe  ai  rfaanged  In  triDimlsaloii,  where 
tbe  ■endee,  from  hie  knowledge  of  the  mBrket, 
knew  tbat  a  mistake  ma  it  have  occurred, 
■nd  acted  Id  bad  faith,  alnce.  the  contract 
not  be[iiB  blading  an  the  Bender,  he  cannot 
Toluntarllir  parform  It  and  ibrow  tha  loia  on 
the  com  pan;. 

(Norember  IT,  1003.) 

APPEAL  \)j  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Loa  Angeles 
Countf  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  negligent 
transmission  of  a  telegram.    Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

JfessTM.  Ward  Ohmp^An  and  J.  B. 
01»pnuu>,  for  appellant: 

The  evidence  shows  that  defendant  was 
guilty  of  gross  Diligence  in  the  highest 
•en  SB  of  that  phrase. 

Kheami.  k  Redf.  Neg.  |  12,  3d  ed.  j  659. 

riaintifT  is  entitled  to  judgment  upon  the 
finding  that  defendant  did  not  use  "great 
care"  in  transmitting  and  delivering  this 
■nessage. 

CtAt  V.  Wettem  V.  Teleg.  Co.  130  Cal.  867, 
fiS  L.  R.  A.  678,  63  Pac  83 ;  Eart  v.  Weitern 
U.  Teleg.  Co.  06  Ca!.  679,  66  Am.  Dec,  119, 
6  Pac,  0.^7;  Redington  v.  Paeifio  Postal 
Teleg.  Cattle  Co.  107  Cal.  317,  40  Pac.  432; 
Primroae  t.  Wealem  V.  Teleg.  Co.  154  U. 
8.  1,  38  L.  od.  883,  14  Sup.  Ct  Rep.  ICGS; 
Pacific  Postal  Teli:g.  Cable  Co.  v.  Fleiachner, 
14  C.  C.  A.  168,  29  U.  8.  App.  227,  88  Fed. 
890;  BtVAou*  v.  Western  U.  Teleg.  Co.  8 
Ind.  App.  246,  34  N.  E.  681,  12  Ind.  App. 
17,  39  N.  E.  881 ;  Weetem  U.  Teleg.  Co.  v. 
Cook,  9  C.  C.  A.  680,  16  U.  S.  App.  446,  61 
Fed.  624. 

There  is  no  evidence  to  support  the  find- 
ing that  Cornforth  St  Co,  did  not  rely  upon 
the  telegram  aa  received  by  them.  But  the 
conduct  and  ntotivea  of  Cornforth  &  Co.  are 
wholly  irrelevant  to  the  ca«e. 

25  Am.  &  Eng.  Enc,  Law,  p,  390,  notes  3, 
4;  Bvnell  Tvp.  v.  Vnoapher,  ]17  Pa.  353, 
11  At).  ei9;  Pou:ell  v.  Deveney,  3  Cuah.  300, 
SO.  Am.  Dec.  738;  16  Am.  &.  Eng.  Enc.  Law, 
pp.  441,  442;  Cartervtlle  v.  Cook,  129  III. 
162.  4  L.  H.  A.  72l,  22  N.  E.  14 ;  Bank  of 
Califontia  v,  VfeHem  V.  Teleg.  Co.  52  Cal. 

Non For  a  case  In  thli  aerJea  somewbnt 

similar  to  this,  fa ol ding  that  tlie  sender  of  a 
telegram,  who.  with  knowledge  nt  a  mlBlake  In 
tranimtttlng  It.  completes  a  c(iDtrB.rt  made  In 
rellani-e  thereon  bj  hlj  agent.  In  order  lo  pro- 
tect tbe  agent,  cannot  lecover  agslnst  the  tele- 
graph company,  see  Sblngleur  v.  Weatem  tJ. 
Teleg,  Co,  (Mlaa,)  SO  L,  K,  A.  444. 
59  L.  R.  A. 


2S0;   Bank   of  Palo  Alto  r.  Paoiflo  Postal 
Teleg.  Cable  Co.  103  Fed.  841, 

Wherever  two  innocent  parties  must  suf- 
fer by  the  acts  of  a  third,  he  who  has  by  hi» 
negligence  enabled  the  third  party  to  occa* 
sion  the  loss  must  sustain  it. 

UeCUlland  v.  Barttett,  13  HI.  App.  236; 
Noble  V,  Moses  Bros.  74  Ala.  604. 

Cornforth  &,  Co.  had  a  right  to  rely  upon 
tbe  telegram  as  received  by  it. 

Trevor  v.  Wood,  38  N.  Y.  307,  93  Am.  Deo. 
511;  Western  V.  Teleg.  Co.  v.  ahotler,  71 
Ga.  760 ;  Bimbelt  Bros.  v.  Rea  d  P.  Mill  Co. 
77  Mo,  App,  672. 

Where  two  parties  have  contributed  in 
causirg  an  injury,  both  parties  are  liable, 
and  neither  can  defend  against  an  action  on 
account  of  the  injury  by  aaying  that  a  recov- 
ery might  have  been  had  against  the  other. 

Bank  of  California  v,  West«m  U.  Teleg. 
Co.  62  Cal.  280;  BurreU  Tuip.  v.  Uncapher, 
117  Fa.  363,  11  Att.  619;  Poioell  v.  Devenep. 
3  Cush,  300,  60  Am.  Dec,  738;  Cartervillv 
V.  Cook,  129  III.  162,  4  L.  R.  A.  721,  22  N, 
E.  14;  Tompkins  v.  Clay  Street  R.  Co.  66 
Cal.  163,  4  Pac.  1166;  Sooll  v.  Shepherd,  2 
W.  Bl.  892,  1  Smith  Lead.  Cas.  210;  Lymih 
V.  tiitrdin,  1  Q.  B.  29;  Jaeksonville,  T.  <t  K. 
W.  R.  Co.  V.  Peninsular  Land,  Transp.  •£ 
Mfg.  Co.  27  Fla.  1,  17  L.  H,  A.  33,  9  So.  653;  . 
26  Am.  *  Eng.  Enc.  I*w,  p.  890;  Trevor 
V.  Wood,  36  N.  Y.  307,  93  Am.  Dec.  611  j 
Western  V.  Teleg.  Ca.  v.  Shatter,  71  Ga. 
7U0;  Bchultx  V.  McLean,  93  Cal.  329,  28  Pac. 
1053;  McClelland  v.  Bartlett,  13  111.  App. 
236;  Hoble  v.  Moses  Bros.  74  Ala,  604, 

Jlesars.  aaorce  H.  Fearowa  and  B.  B. 
Oarpentor,  for  respondent: 

Whenever  there  is  a  contract  to  do  aome- 
thing.  the  obligation  of  the  contract  is  tbe 


failure  or  negligence  therein  is  an  setion  o 
the  contract,  and  this,  whether  there  waa 
a  duty  antecedent  to  the  contract  or  not. 

Pollock,. Torts,  Am.  ed.  p.  664;  i*rt>nro««- 
Westei-n  U.  Teleg.  Co.  154  U.  8.  1,  33  L. 
ed.  883,  14  Sup.  Ct.  Rep.  1098;  Clement  v. 
Western  U.  Teleg.  Co.  137  Mass.  463;  United 
States  Teleg.  Co.  v.  Oildersleve,  29  Md.  232; 
96  Am.  Dec.  S19:  Ellis  v.  American  Teleg. 
Co.  13  Allen,  226;  (Mnnell  v.  Western  U. 
Teleg.  Co.  113  Mass.  299,  18  Am,  Rep.  485; 
Kilejf  V.  Western  U.  Tolcg.  Co.  109  N.  Y. 
231,  10  N.  E.  75;  Pasimore  v.  Weaiern  V- 
Teleg.  Co.  78  Pa.  238 ;  York  Mfg.  Go.  v.  Illi- 
nois C.  R.  Co.  3  Wall.  107,  18  L.  ed.  170^ 
Sari  V,  Pennsylvania  R.  Co.  112  U.  8.  331, 
28  L.  ed.  717,  6  Sup.  Ct.  Rep.  161. 

A  party  to  whom  a  benelit  is  secured  by 

ntract  may  waive  such  benefit. 

Smith  T,  New  York  0.  R.  Co.  U  N,  Y. 

!2. 

If  this  was  a  mixtake  of  the  operator, 
then  it  is  covered  by  the  contract.  The  fact 
of  the  peculiar  and  unusual  phraseology  of 
the  menage,  taken  in  connectinn  with  the 
other  fact  that  the  message  contained  but 
words,  while  on  its  face  it  was  plainly 
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marked  ten  words,  was  surely  enough  to  put 
Cornforth  ft  Co.  upon  their  guard,  and  re- 
quire from  them  further  investigation. 

The  law  does  not  allow  damages  for  avoid- 
able eonsequencea. 

BotiMton  V.  MePherton,  28  N.  Y.  77,  84 
Am.  Dec.  330;  Griitdh  v.  Eastern  Exp.  Co. 
67  Me.  317,  24  Am.  Rep.  31;  Wesfem  U. 
Teleg.  Co.  v.  Neitl,  57  Tex.  283,  44  Am.  Rep. 
68B. 

The  atfpulations  on  the  back  of  the  mea- 
Bfige  are  reasonable  and  legal,  and,  when 
signed  by  the  sender,  become  a  contract  be- 
tween the  sender  and  the  company. 

Hart  V.  Western  V.  Teleg.  Co.  66  Cal.  670, 
66  Am.  Dec.  119,  6  Pac.  637;  Redington  y. 
Pacific  Poalal  TeUg.  Cable  Co.  107  Cal.  317, 
40  Pac.  432;  Coit  v.  Western  U.  Teleg.  Co. 
130  Cal.  037,  63  L.  B.  A.  »78,  63  Pac.  83. 

A  common  carrier  may,  t^  special  eon- 
tract,  limit  his  common-law  liability  in 
cases  of  ordinary  negligence. 

Netc  Jersey  Steam  Sat),  Co.  t.  Merchanta' 
Battk,  6  How.  384,  12  L.  ed.  483;  York  ilfg. 
Co.  V.  Illinoig  C.  R.  Co.  3  Wall.  107,  18  L. 
ed.  170 ;  Southern  E<cp.  Co.  v.  CaWureii,  21 
Wall.  264,  22  L.  ed.  seS;  OgdenibuTg  i  L. 
C.  R.  Co.  V.  Pratt,  22  W»H.  123,  22  L.  ed. 
827 ;  lAverjiool  d  Q.  W.  Steam  Co.  y.  Phe- 
nix  In».  Co.  129  U.  S.  468,  32  L.  ed.  798,  0 
Sup.  Ct,  Rep.  4(10;  Hart  v.  PennBylvania  R. 
Co.  112  TJ.  8.  331,  28  L.  ed.  717,  6  Sup.  Ct. 
'  Rep,  ISl;  Boscoicile  v.  Adams  Exp.  Co.  93 
111.  523,  34  Am.  Rep.  191;  Taylor  v.  LittU 
Rock,  U.  B.  <(  T.  R.  Co.  32  Ark.  303,  29  Am. 
Rep.  1 1  Coojier  v.  Berry,  21  Ga.  620,  S8  Am. 
Dec.  468:  Harvey  v.  Terre  Haute  <t  I.  R. 
Co.  74  Mo.  341;  Pittsburg,  C.  &  St.  L.  R. 
Co.  V.  Barrett,  30  Ohio  St.  448;  Dillard  t. 
Louisville  it  N.  R.  Co.  2  Lea,  288 ;  East  Ten- 
neasee,  V.  d  6.  K.  Co.  v.  Brvmley,  6  Lea, 
401;  aalveston,  H.  d  B.  R.  Co.  v,  Allison, 
69  Tex.  103;  Baltimore  d  O.  R.  Co.  v.  Rath- 
hone,  1  W.  Va.  87,  88  Am.  Dec.  664 ;  Cream 
Cits  R-  Co.  V.  Chicago,  M.  d  St.  P.  R.  Co. 
63  Wis.  93,  83  Am.  Rep.  267.  23  N.  W.  425; 
Cvtta  V.  Brainerd,  42  Vt.  566,  1  Am.  Rep. 
3f)3;  The  Lady  Franklin,  8  Wall.  325,  nib 
nont-  Kinp  v.  Tlte  Lady  Franklin,  19  L.  ed. 
465;  The  Delaware,  14  Wall.  679,  sub  nom. 
The  Deio/vxtre  v.  Oregon  Iron  Co.  20  L.  ed. 
779;  Merchnnts'  Despatch  Tranap.  Co.  v. 
Icysor,  80  111.  43;  Cincmmti,  B.  d  D.  R. 
Co.  V.  Pontius,  19  Ohio  St.  221,  2  Am.  Rep. 
391 :  Steele  v.  Totcnsend,  37  Ala.  247,  79  Am. 
Dec.  49;  The  Emily  v.  Carney,  5  Kan.  045; 
Xeioman  v.  Bmoker,  25  La.  Ann.  303. 

Tentple.  J-,  delivered  the  opinion  of  tbe 

fiiia  action  is  for  damages  occasioned  by 
alleged  negligence  in  the  transmission  of  a 
tele^ftph  message.  Judgment  was  for  the 
defendant,  and  plaintilT  appeals  from  the 
judgment  and  from  an  order  refusing  a  new 

The  plaintiff  is  a  wholesale  dealer  in 
fruits,  and  engaged  in  buying  and  selling 
fruits,  and  in  shipping  from  Southern  Cali- 
fornia to  various  points  east.  On  the  18th 
of  Febritar.v,  18S7,  plaintiff  received  a  de- 
spatch from  Cornforth  &  Co.,  fruit  mer- 
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chanta  at  Denver,  Colorado,  asking  for 
prices  of  oranges.  In  response,  plaintiff 
sent  the  following  despatch  to  ComfoKh  It 
Co.:  "  Offer  Los  Angeles,  San  Gabriel, 
Santa  Ana  oranges,  one  fifty;  Riversides, 
two  sixty."  As  delivered  to  Cornforth  t  Co., 
the  despatch  was  altered  by  the  omission  of 
the  word  "  two.''  As  sent,  the  telegram  waa 
easily  understood  aa  an  ollfer  of  Los  Angeles 
San  Gabriel,  or  Santa  Ana  oranges,  at  ll.SO 
per  box,  and  of  Riverside  oranges  at  t2.60 
per  box.  As  received,  it  was  understood, 
and  would  have  been  understood,  by  those 
engaged  in  the  trade  at  Denver,  as  an  offer 
of  Riverside  oranges  at  fl.60  per  box.  Two 
carloads  of  Riverside  oranges  were  orderad 
l^  Cornforth  i,  Co..  and  were  shipped  to 
that  firm  by  plaintid,  and  were  duly  re- 
ceived, but  Cornforth  t  Co.  refused  to  pay 
more  than  $1.60  per  bo\  for  them.  Plain- 
tiff setUed  with  Cornforth  &  Co.  at  that  rate, 
and  brought  this  suit  to  recover  the  differ- 
ence between  the  price  stated  in  the  offer 
as  delivered  to  delendajit  for  transmis^on 
and  as  delivered  by  it  to  Cornforth  &  Co. 

The  defendant  practically  admits  the  re- 
ceipt and  delivery  of  the  message  as  charged, 
but  denies  that  the  change  in  the  languuge 
of  the  message  was  caused  by  the  gross  care- 
lesanesa  or  negligence  of  the  defendant,  its 
servanta.  or  agents.  It  also  denies  that 
Cornforth  &  Co.  relied  upon  the  despatch  as 
received,  and  avers  that  they  well  knew  at 
the  time  that  Riverside  oranges  were  worth 
$2.60  per  box  in  the  Loa  Angeles  market, 
and  therefore  that  the  word  "  two,"  and  not 
the  word  "  one,"  should  be  supplied  before 
the  word  "  ais:ty "  in  the  message  as  de- 
livered. It  chargea  that  Cornforth  &  Co. 
intended  to  defraud  either  tbe  plaintiff  or 
defendant.  It  is  contended,  therefore,  that 
plaintiff  could  and  should  have  compelled 
Cornforth  &  Co.  to  pay  for  the  oranges  at 
market  rates,  in  which  event  there  would 
have  been  no  loss. 

The  court  found,  among  other  facts:  (1) 
The  despatch  was  sent,  received,  and  deliv- 
ered as  allied.  (2)  The  omission  of  tbe 
word  "  two  was  not  done  through  gross 
carplessness  or  gross  negligence.  (3)  The 
telegram,  as  received  by  Cornforth  i,  Co.,  ac- 
cording to  usage  was  property  understood  as 
an  offer  of  Riverside  oranges  at  CI. 60  per 
box ;  that  Cornforth  t  Co.  at  the  time  knew 
the  market  price  of  Riverside  oranges  at 
Riverside  and  Los  Angeles,  and.  such  price 
was  BO  much  greater  than  that  named  that 
Cornforth  &  Co.  had  reason  to  believe  that 
there  was  a  mistake,  and  therefore  did  not 
upon  the  telegram  as  giving  the  correct  - 
price,  and  did  not  act  in  good  faith  in  send- 
ing their  orders  for  two  carloads  at  once. 
(4)  Plaintiff  shipped  the  carloads  to  Corn- 
forth &  Co..  lielieving  that  the  despatch  had 
been  correctly  sent,  and  that  Cornforth  & 
Co..  by  giving  the  order,  were  bound  to  pay 
$2.00  per  box,  which  was  tbe  market  value 
of  the  goods.  Cornforth  &,  Co.,  however,  re- 
fufled  to  pay,  and  have  not  paid,  more  than 
91.60  per  box,  and  plaintiff  has  been  dam- 
aged, by  the  negligence  of  the  defendant  in 
transmitting   and   delivery  of  the  said  de- 
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epateh,  id  the  sum  ot  «D3e.  (o)  Plaintiff 
was  not  t-ware  that  Comforth  ft  Co.  at  the 
time  kiietr  the  real  price  of  Riverside  or- 
unges,  nor  did  Cornforth  &  Co.  know  the  tele- 
ginm  was  sent,  received,  or  paid  for,  %«  con- 
taining ten  words,  or  that  it  contained  only 
nine  words  as  delivered,  or  that  any  word 
had  been  omitted  therefrom,  or  that  the 
word  "two,"  and  not  the  word  "one," 
ebould  be  understood  before  the  word 
■'  lirty,"  but  they  had  good  reason  to  sus- 
pect or  believe  that  something  bad  been 
omitted,  and  that  there  was  a  miiitake  as 
to  the  price  of  Riverside  oranges.  (6)  The 
despatd)  wes  sent  subject  to  the  conditions 
a^ipearing  upon  the  blank  upon  which  it  was 
written.  In  e£FeGt,  tbat  the  message  must 
be  ordered  "  repeated "  by  the  sender,  who 
for  that  service  must  pay  one  half  the  cost 
of  sending  it:  and  the  sender  agrees  that  the 
■■ompany  "  shall  not  be  liable  for  mistakes 
or  delays  in  the  transmission  or  delivery,  or 
for  nondelivery,  of  any  unrepealed  message, 
whether  happening  by  negligence  of  its  serv- 
ajits  or  otherwise,  beyond  the  amount  re- 
ceived for  sending  the  same;  nor  for  mis- 
takes or  delay:)  in  the  transmission  or  de- 
livery of  any  repeated  message  beyond  fifty 
times  the  sum  received  for  sending  the  same, 
unless  specially  insured,"  nor  then  for  errors 
in  cipher  or  obscure  messages.  Also  that  it 
ia  not  true  that  the  mistake  in  the  telegram 
was  caused  bv  atmospheric  disturbances 
alone,  nor  Afholly  by  the  unavoidable  pres- 
sure of  buuneae;  nor  is  it  true  that  defend- 
Ant  used  grest  care  and  diligence  in  the 
transmission  and  delivery  ot  the  telegram. 
<)ne  line  between  the  two  points  involved 
WHS  out  of  order  and  could  not  be  used, 
"  throwing  an  unusual  amount  of  busintts 
upon  that  line,  all  without  the  fault  of  tbe 
ileFendant,  and  theretty  making  it  necessary 
for  the  operators  to  work  at  a  higher  rate 
of  speed  than  usual,  and  in  so  doing,  aJid 
wbile  endeavoring  to  use  great  care,  tnr- 
reetly  to  transmit  and  deliver  telegrams 
coming  over  the  line,  the  operator  by  a 
slight  inadvertence  omitted  said  word  from 
said  telegram,  and  delivered  the  same  with- 
out obse^n^  the  mistake,  all  of  whicb  was 
due  to  a  slight  degree  of  carelessness  on 
tbe  part  of  defendant's  empl(^«es."  It  will 
be  observed  that  the  court  finds  that  tbe 
omission  of  the  word  was  caused  by  the  neg- 
ligence of  the  receiving  operator,  although 
the  negligence  is  characterized  as  a  "  slight 
inadvertence,"  and  aa  "  a  slight  degree  of 
<»TeleBsness,"  and  expressly  states  that  it 
was  not  "  gross  n^ligence." 

It  is  argued  with  great  force  and  plaotd- 
bility  for  the  appellant  that  these  findings, 
notwithsitanding  some  inconsistent  phrases, 
did  rcEilly  find  that  the  mistakes  were  occa- 
sioned through  the  groee  negligence  of  the 
defendant,  llie  error,  it  is  said,  was  caused 
by  the  attempt  to  do  too  much  work  on  one 
wire,  because  another  which  was  ordinarily 
available  had  beenprostrated  by  a  storm  on 
a  previous  day.  Tnis,  it  is  argued,  is  con- 
clusdve  evidence  of  negligence  which  may 
even  be  said  to  be  wilful.  No  pressure  of 
work  could  justify  undue  hsste, —  such  haste 
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would  increase  the  liability  to  niake  mis- 
takes. In  effect,  the  corporation  contracts 
for  accuracy  when  it  agrees  to  send  the  very 
message  delivered  to  it.  The  telegraph 
would  be  of  little  use  to  the  business  world 
unless  it  is  thoroughly  reliable.  But  we  do 
not  find  it  necessary  to  pursue  the  subject, 
because  we  are  convinced  that  the  other  de- 
fense must  prevail. 

It  is  found  that  Comforth  &,  Co.  did  not 
rely  upon  tbe  telegram  as  it  waa  delivered 
to  them,  although  the  message  as  delivered 
would  properly  be  understood  as  offering 
Riverside  oranges  at  $1.60  per  box,  had  not 
the  state  of  the  market  been  such  as  to  in- 
dicate that  a  mistake  had  been  made.  That 
Comforth  &  Co.  did  know  the  market  prioe 
of  Riverside  oranges,  at  Denver  and  at  Los 
Angeles,  which  was  considerably  more  than 
$1.60  per  boY,  "  sufficiently  to  put  Comforth 
&  Co.  on  inquiry  as  to  wtietber  or  not  said 
telegram  was  correct,  and  they  made  no  in- 
quiry and  toc^  no  steps  to  ascertain  the  cor- 
rectness of  said  telegram,  but  ordered  of 
plaintiff  two  cars  of  oranges.  Riversides,  at 
once,  and  not  in  good  faith."  It  is  further 
found  that  Comforth  t  Co.  knew  that  River- 
side oranges  were  at  the  time  worth  at  least 
$2.00  per  box  at  Los  Angeles,  and  were  prac- 
tising a  fraud  when  they  ordered  liOOO 
boxes,  intending  to  defraud  defendant,  the 
Oermain  Company,  out  of  the  difference  be- 
tween what  they  well 'knew  to  l*e  the  price 
and  the  price  they  falsely  pretended  to  be- 
lieve had  been  t«legr»phed  1^  plaintiff.  The 
conclusion  naturally  followed  that  plaintiff 
had  a  good  cause  of  action  against  Comforth 
&  (io.,  and  could  not  waive  an  action  against 
that  firm,  and  assume  that  it  bad  suffered  a 
loss  through  the  missent  message,  when  it 
had  permitted  Cornforth  &.  Co.  &  get  away 
with  a  fraudulently  acquired  advantage.  It 
could  have  compelled  Comforth  A  Co.  to'  pay 
what  they  knew  was  the  real  price,  and  tnua 
could  have  Avoided  loss. 

Appellant  contends,  first,  that  auch  de- 
fense is  not  open  to  the  defendant,  and,  sec- 
ondly, that  the  finding  is  not  sustainal  by 
the  evidence.  The  telegraph,  it  is  areued,  ia 
the  agent  of  the  sender,  who  is  bound  by  Uie 
acts  of  its  agent.  The  recipient  ot  the  mes- 
sage has  the  absolute  right  to  rely  upon  the 
messsge  as  correct,  and  to  act  upon  it. 
Comforth  &  Co.  did  act  upon  it,  and  plain- 
tiff did  actually  Incur  the  loss  as  the  court 
finds.  This  is  correct,  provided  that  there 
was  nothing  to  put  Cornforth  t  Co.  on  in- 
quiry. But  it  found,  not  only  that  there 
was  reason  to  suspect  that  a  mistake  had 
been  made,  but  Uiat  Comforth  &,  Co.  actu- 
ally knew  that  the  messsge  had  not  been  cor- 
rectly senl^  and  acted  upon  it  in  bad  faith. 
It  will  not  do  to  say  that  such  a  defense 
should  never  prevail.  Such  a  rale  would 
open  the  door  to  oollusion  and  fraud. 

The  emtmrraesment  comes  from  the  fact 
that  the  suit  could  not  be  brought  against 
both  Comforth  t  Co.  and  this  defendanti 
and  consequently  the  plaintiff  might  tie  suc- 
cessively defeated  in  his  action  against  each, 
and  judgment  ordered  against  him  in  one 
would   not  conclude   the  other  party. 
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ma  IB  true,  but  it  is  Decessarily  a.  defense 
to  show  that  plaintiff  might  b*,ye  avoided 
the  losa.  As  io  aucb  issue,  the  defeuM  has 
the  laboriug  oar,  ajid  should  be  required  to 
mike  out  a  dear  cose. 

I  think  tbe  evidence  vas  auffioieiit  to  aoft- 
t&in  the  finding.  I  irould  have  beeo  aa  well 
saUsfled  with  the  finding  had  It  been  the 
other  wajr,  but  there  is  much  evidence  to 
sustain  iL 

Tlie  fudgmant  and  order  are  alprmed. 

We    eooQiir;       KoFkrlasd,    J.;     Hes- 


Petition  for  bearing  in  banc  denied. 


PEOPLE  of  the  State  of  California,  Reapls., 

Samuel  McDANIELS,  A.ppt. 

(187  CaL  192.) 

A  ssBTlatloB  at  a  battery  bars  a  ■>%■•- 
Cneat  proBeoatlaa  (or  Clie  ume  acta  ag 
u  sasanLt  with  a  deailly  weaiiaiL  with  In- 
tent to  tnorder,  where  the  statute  permits  a 
couTletlan  of  any  lower  olTense  necesasrllj 
included  In  a  high'  


e  with  which  a  del end- 


(Augnat  0,   1802.) 

APPEAL  by  defendant  from  a.  judgment 
of  the  Superior  Court  for  Fresno  Coun- 
ty convicting  tiim  of  asBault  with  a  deadly 
w«pon  with   int«nt  to  murder.     Aeceried. 
The  facta  are  stated  in  the  Commiuion- 


Bnraa,  for  appellant: 

If  two  indictmenta  set  out  like  offenaes 
and  relate  to  one  transaction,  yrt  if  one 
containa  more  of  a  criminal  charge  than  the 
other,  but  upon  it  there  could  be  a  convic- 
tion for  what  is  enibraced  in  the  other,  the 
offenses,  though  of  differing  names,  are, 
within    our    constitutional    guaranty,   tbe 

1  Biabop,  Crim.  Law,  j  lOSl. 

Tbe  plea  of  former  Jeopardy  ia  a  mixed 
plea  onbraciiig  boUi  law  and  fact,  and  the 
entabliahment  Of  tbe  plea  is  upon  the  de- 
fendant. 

Bishop.  Crim.  Proc.  1  81Q. 

The  rejection  of  testimony  introduced  to 
Austain  this  plea  was  error. 

People  v.  Defoor,  100  Cal.  150,  34  Pac. 
648;  Clem  t.  Btate,  42  Ind.  4E0,  13  Am. 
Rf^  369;  WiUon  v.  Btate,  45  Tex.  76,  23 
Am.  Rep.  602;  State  v.  Eggleahl,  41  Iowa, 
374,  20  Am.  Rep.  612 ;  Quitxoui  v.  Stale,  1 
Tex-.  App.  47,  28  Am.  Rep.  397. 

When  one  is  placed  on  trial  for  the  com- 
mission of  an  offense,  a.  conviction    or    ac- 

NOTK. — for  conviction  bb  bar  of  other  pros- 
ecution, see  In  this  aeries  People  v.  Stepheas 
(Cal.)  4  L.  R.  A.  845;  Hpbs  v.  Ixiwrey  (Ind.) 
T  L.  U.  A.  90i  Arrlngton  v.  Com.  (Vn.)  10  L. 
R.  A.  242;  Com.  T.  Vaasba  (Ky.)  4S  I..  It.  A. 
838. 
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quittal  of  that  offense  ia  a  convSctTon  or  a«- 
quittal  of  every  offense  included  within  iL 

Penal  Code,  f  11C9. 

An  assault  is  included  within  a  battery. 

1  Bishop,  Crim.  Law,  |  G48;  People  v. 
Belbing,  61  Cal.  620. 

Keasra.  O.  X,.  Ererts,  Tlroy  Ih  Tord. 
Attorney  General,  and  A.  A.  lloora,  Jt» 
for  the  State,  relied  upon:^ 

Bear  Bitrar  &  A.  Woter  <£  Hm.  Co.  v.  Bolet, 
24  CaJ.  369;  King  v.  Saney,  40  Cal.  661,  13 
Am. Rep. 217 ;£ecran  v.Gn^th,34Ca1.GS0i 
People  V.  Keeley,  81  Cal.  210.  22  Pac.  693; 
Code  Civ.  Proc.  i  648;  Leet  w.Wilaon,  24Cal- 
402;  People  v.  Ciiee  Kee,  61  Cal.  404;  Peo- 
ple V.  yelaon,  85  Cal.  421,  24  Pac.  lODC; 
People  V.  Wong  Ark,  66  Cal.  125,  30  Pac. 
1115;  Feuple  v.  Craig,  111  Cal.  460,  44  Pftt. 
186;  People  v.i^ne,  101  Cal.  613,  36  Pac.  16; 
People  V.  Rogeri,  71  Cal.  666,  12  Pac  679; 
FeopU  v.Ebanks,  117  Cal.  603,  40  L.  R.  A. 
280,  40  Pac.  104B;  People  v.  Walter*.  08  Cal. 
)38,  32  Pac.  864;  People  v.  WiUon,  117  Cal. 
693,  49  Pac.  1064;  People  v.  Yslaa,  27  Cal- 
931. 

HajMea,  0.,  filed  the  following  opini<Hi: 
Appellant  was  tried  upon  an  information. 
for  assault  with  a  deadly  weapon  with  in- 
tent to  commit  the  crime  of  murder,  and 
was  found  guilty,  and  senttinced  to  14  years' 
imprisonment  in  staters  prison,  and  appeals 
from  the  judgment,  and  from  an  order  de- 
nying hia  motion  for  a  new  trial. 

The  offense  charged  in  tbe  information  Ih 
allsgad  to  have  been  committed  on  the  Ut 
day  of  February,  1901,  and  the  complaint 
upon  which  the  preliminary  examination 
WBB  had  was  filed  with  the  committing  maR- 
iatrate  on  F^ruary  12,  1001.  The  defpnd 
ant  was  arraigned  on  March  26th,  and  on 
the  28th  pleaded  not  guilty,  and  also 
pleaded  a   lornier  conviction  of  the  offense 


In  support  of  his  pica  of  former  convic- 
tion, tbe  defendant  offered  in  evidence  the 
records  of  a  Justice  of  the  peace,  showing,  in 
Bubstanoe'.  That  on  February  10,  1901,  Bes- 
sie McDaniels  (the  person  upon  whom  the 
information  in  tJiia  action  charged  the  as- 
sault with  intent  to  murder  to  have  been 
committed),  filed  her  complaiut  with  said 
Justice,  charging  the  defendant  with  having 
committed  a  battery  upon  her  on  said  UL 
day  of  February,  1901;  that  a  warrant  was 
issued  thereon,  under  which  he  was  arrested 
on  the  Ilth;  that  he  pleaded  guilfy  to  the 
charge  of  battery,  and  on  tbe  12th  he  waH 
sentenced  by  said  justice  of  the  peace  to  im- 
prisonment in  the  county  jail  of  Fresno 
county  for  the  term  of  175  days,  and  also 
offered  in  evidence  the  coratnibnent  issued 
by  tbe  justice  upon  said  Judgment, — to  all 
of  which  tbe  district  attorney  objected  upon 
the  ground  that  it  was  incompetent,  irrele- 
vant, and  immaterial.  The  objection  was 
sustained,  and  the  defendant  excepted.  The 
defendant  then  called  Mrs.  Bessie  McDan- 
ieU,  upon  whom  the  assault  charged  in  the 
information  was  alleged  to  have  Deen  com- 
mitted, and  asked  whether  she  was  a  wit- 
ness in  the  justice's  court  in  the  batter]'  caso 
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proMcnted  bjr  her  k^iaat  Che  defend&nt. 
^le  prosecuticm'j  objection  waji  aiutained, 
aitd  Uie  defendant  tiien  offered  to  prove  by 
said  witness  and  by  one  John  Qnffin,  ttw 
only  witneetes  who  testified  before  the  jus- 
tice in  tbe  battery  case,  that  they  testified 
<m  that  trial  to  the  same  facta  to  which 
they  had  teatiSed  in  this  ca«e )  that  Uie  pros- 
ecutim  then  announced  that  they  objected  to 
any  testimony  in  r^ard  to  the  battery  case, 
tbe  objection  was  sustained,  and  defendant 
excepted.  The  testimony  of  said  witnesata, 
who  had  been  called  and  examined  in  chief 
by  the  prosecution  in  tliis.  caae,  covered  all 
that  appears  to  have  occurred  between  the 
defendant  and  tlie  prosecutrix  on  said  1st 
day  of  B'ebniary,  and,  indeed,  other  matters 
occurring  both  before  and  after  that  date. 

The  court  erred  in  these  rulings.  Re- 
spondent oontends  that:  "The  offense  of  bat- 
tery (Sonsista  in  the  use  of  force  or  violence 
upon. the  person  of  another,  and  la  a  greater 
ofTense  than  assault,  and,  being  greater,  io- 
clndes  the  less;  but  the  less — that  is,  aa- 
sault— does  not  include  the  greater.  Bat- 
tery includes  assault,  but  assault  doea  not 
include  battery."  As  said  by  the  learned 
counsel,  battery  includes  and  impliee  an  as- 
sault, for  there  can  be  no  battery  without 
an  assault.  What  the  defendant  did,  there- 
fore, may  have  constituted  a  simple  assault, 
or  aasault  and  battery,  or  assault  witii  in- 
tent to  murder;  and  the  last-named  offense 
may  be  committed  eitiier  with  or  without  a 
battery;  but  the  evidence  on  the  part  of  the 
prosecution,  given  upon  this  trial,  showed 
an  aggravate  battery  which  may  or  may 
not  hare  been  committed  with  intent  to 
murder.  The  prosecution  before  the  justice 
of  the  peace  was  for  the  sa^ne  acts  of  the  de- 
fendant, but  the  complaint  and  judgment 
omitted  tbe  alleged  intent  to  murder  charged 
in  the  information.  The  identity  of  the  acts 
of  the  defendant  in  the  two  cases  is  not 
quealJoncd,  and  tlie  defendant  haa  therefore 
been  convicted  of  tbe  assault  which  is  an  es- 
sential fact  to  be  proved  under  the  Informa- 
tion; the  intent  to  murder  not  being  a  crime 
in  the  absence  of  some  physical  act  consti- 
tuting an  anitault.  It  is  well  settled  that  a 
conviction  of  a  lower  offense  embraced  in  a 
higher  one,  for  t^e  commission  of  which  a 
defendant  was  tried,  is  an  acquittal  of  the 
hither  offense,  and  an  independent  trial  and 
oonviction  of  the  lower  oITiinse,  when 
pleaded,  must,  upon  the  same  principle,  be 
a  bar  to  the  proaeeutlon  for  the  higher  of. 
fenee  which  included  it.  People  v.  Defoor, 
100  Cal.  160,  34  Pac.  642,  cited  by  appel- 
lant, is  in  point,  and  we  think  concluaive. 
It  is  not  necessary  here  to  cite  or  quote  from 
the  numerous  cases  there  cited. 

In  ficff.  V.  Elrington,  0  Cox  C.  C.  8B,  90, 
Cockbum,  Ch.  J.,  said:  "It  is  a  fundamen. 
tal  rule  of  law  that  out  of  the  same  facts 
a  series  of  charges  shall  not  be  preferred;" 
and  upon  tbe  argument  in  that  cose  he  in- 
terrupted cnunsel  for  the  prosecution,  and 
K«id :  "The  cage  of  Reg.  v.  Stanton,  5  Cox 
C.  C.  324,  is  a  very  strong  authority  a^inat 
you.  There  it  was  held  that  a  conviction 
for  an  assault  under  the  statute,  followcil 
50  L.  R.  A. 


by  payment  of  the  fine  or  endurance  of  tlie 
imprisonment,  may  be  pleaded  in  bar  of  an 
indictmrait  tor  felony,  in  respect  of  the  same 
assault,  charging  an  assault  and  wounding 
with  intent  to  murder."  Upon  this  subject 
it  is  said  in  1  Bishop,  Kew  Crim.  Law  () 
1057) :  "When  he  has  been  put  in  jeopardy 
for  tjte  lowest,  then,  for  example,  is  prose- 
cuted for  the  higbest,  our  constitutional 
guaranty  stands  in  tho  way  of  his  being  c<Hi- 
victed  a  second  time  for  tbe  lowest.  For  a 
jeopardy  of  the  highest  is  equally  a  jeopard; 
of  the  lowest.  And  since  the  government 
confessedly  cannot  begin  with  the  highest, 
and  then  go  down  step  by  step,  bringing  the 
man  into  jeopardy  for  eveiy  dereliction  in- 
cluded therein,  neither  can  it  begin  with  the 
lowest,  and  ascend  to  the  hiehest,  with  pre- 
cisely the  same  result."  The  respondent 
cites  PeopU  v.  Helping,  61  Cal.  620.  There 
the  defendant  was  charged  by  the  informa- 
tion with  the  offense  of  assault  with  a  dead- 
ly weapon  with  intent  to  commit  bodily  in- 
jury, and  was  found  guilty  of  battery. 
Upon  the  appeal  the  judgment  was  reversed, 
and  a  new  trial  ordered.  Defendant  then 
pleaded  »  former  acquittal  and  twice  in 
jeopardy  for  the  same  offense.  He  was  found 
guilty  as  charged  in  the  information,  and 
again  appealed.  It  was  then  held  that  bat- 
tery was  not  included  in  the  offense  charged; 
that,  upon  trial  for  an  assault  with  a  dead- 
ly weapon  with  intent  to  commit  bodily  in- 
jury, "a  defendant  could  not  equally  be  con- 
victed of  battery,  and  [such  conviction]  con- 
stitutes no  bar  to  «  second  trial  upon  the 
same  information."  The  reason  for  thia 
conclusion  is  that  battay  is  not  necessarily 
included  in  a  chai^  of  an  assault  with  in- 
tent to  commit  bodily  injury,  and,  not  hav- 
ing beai  charged  in  the  information,  there 
could  be  no  conviction  for  battery  or  the  aa- 
itBult  which  is  neccyasarily  included  in  it.  But 
here  the  prosecution  for  battery  was  an  in- 
dependent one,  prosecuted  in  anotJieT  tribu- 
nal, and  was  in  every  respect,  so  far  as  ap- 
pears, regular,  authorized,  and  valid,  and 
therefore  operated  aa  a  conviction  of  the  as- 
sault, whicli  did  not  follow  the  conviction 
for  a  battery  in  a  case  where  such  convic- 
tion was  unauthorized.  In  People  t.  8teph- 
ena,  7B  Cal.  423,  4  L.  R.  A.  845,  21  Fao. 
860,  tite  first  proeecutitm  was  for  a  libel  con- 
tained in  an  article  published  by  tbe  defend- 
newspaper,  and   that  case  was  a 

_  I \:i..^  contained  in  the  same 

the  same  issue  of  the 
leld:  "The  stata 
and  proseoute  it 
defendant  be  con- 
victed and  punished  for  two  distinct  crimes 
growing  out  of  the  same  identical  act."  See 
also  numerous  cases  there  cited;  also  Peo- 
ple V.  WUlard,  02  Cal.  4S2,  28  Pac.  G85,  and 
People  V.  Wy  Sam  Chung,  84  Cal.  304,  2!t 
Pac.  642.  People  v.  Bentlcy,  77  Cal.  7,  18 
Pac.  TOO,  appears,  from  the  meager  state, 
mcnt  of  tacts  given  in  tbe  opinion,  to  be  in- 
consistent with  all  the  other  decisions  of 
tills  court  above  noticed,  and  has  not  been 
cited  in  any  of  them.  In  Slate  v.  Ckinault, 
55  Kan.    320,   40   Pac   002,   the   defendant 


prosecution  for  a  libel 
article,  published  in 
same  paper,  and  it  \ 
cannot  split  up  one  c 
^  parts  in- 
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was  eharged  t^  infonnatioD  in  the  district 
MUrt  of  Wjuodotte  county  for  an  twaault 
with  intent  to  kill;  was  put  upon  hie  trial; 
,  but  the  juiy  were  disdiarged  for  auScient 
cause,  and  the  case  went  over.  Afterwards 
he  was  prosecuted  in  the  court  of  common 
pleaB  on  a  charge  of  aaeauU  with  intent  to 
rob;  the  two  trimsactions  being  identical, 
the  only  difference  in  the  two  informations 
being  that  a  different  criminal  purpo«s  is 
charged.  It  was  held  that  only  one  prosecu- 
tion can  be  maintained  for  the  aame  aaaault, 
whatever  the  purpose  of  the  defendant  may 
have  been.  Moore  v.  Slate,  71  A]a.  307,  is 
directly  in  point.  It  was  held:  "A  single 
crime  <!annot  be  split  up,  or  subdivided  into 
two  or  more  indictable  offenses;"  that,  "to 
an  indictment  for  assault  with  intent  to 
murder,  &  plea  of  former  conviction  of  an 
assault  and  battery  with  a  stick,  in  the 
county  court,  based  on  the  same  criminal 
act,  is  good,  although  the  offense  charged  in 
the  indictment  is  a  felony,  and  the  offense 
for  which  there  was  a  fonner  conviction  is 
merely  a  misdemeanor."  Syllabus.  In  the 
opinion  it  is  said:  "A  conclusive  reason  for 
the  soundness  of  this  vienv,  to  our  mind,  is 
that  if  a  defendant  haa  been  tried  for  the 
sma11«'  offense, — whether  convicted  or  ac- 
quitted, it  is  immatLrial, — and  he  is  after- 
wards put  on  trial  for  the  larger,  he  is  twice 
in  jeopardy  for  the  smaller  offense."  tn 
Jackaott  v.  State,  14  Ind.  327,  328,  It  was 
said:  "The  state  cannot  split  up  one  crime, 
and  prosecute  it  in  parts.  A  prosecution  for 
any  part  of  a  single  crime  bars  any  hirtlier 
prosecution  based  upon  the  whole  or  a  part 
of  the  same  crime."  In  People  v.  Huncteier, 
48  Cal.  331,  the  defendant  was  indicted  for 
manslaughter,  and  upon  the  trial  the  court, 
without  the  consent  of  the  defendant,  dis- 
charged the  jury  because  in  its  opinion  the 
defendant  was  shown  to  be  guilty  of  murder, 
and,  being  afterwards  indicted  for  murder, 
his  plea  of  twice  in  jeopardy  was  sustained 
by  this  court,  which  held  he  was  entitled  to 
an  acquittal.  In  England,  prior  to  Lord 
Denman's  act  (Stat.  1  Vict.  chap.  36,  !  11, 
enacted  In  I83T),  one  indicted  for  a  felony 
could  not  be  coavicted  and  sentenced  for  a 
misdemeanor.  The  reason  for  that  rule  was 
that  persons  indicted  for  a  misdemeanor  had 
certain  advantages  or  privil^cs,  —  among 
others,  that  of  making  full  defense  by  coun- 
sel,— which  thof?  charged  with  a  felony  did 
not  then  have.  But  Lord  Denman's  act  pro- 
vided that,  on  the  trial  of  any  person  for 
any  felony  whatever  where  the  crime  charged 
shall  include  an  assault  a^inst  the  person, 
there  might  be  an  acquittal  of  the  felony 
and  a  conviction  of  the  aasault.  The  vital 
{>Tiiiciple  of  that  act  is  embodied  in  i 
II59  of  our  Penal  Code.  There  are  many 
cases,  however,  in  this  country  that  have 
followed,  in  their  results,  at  least,  the  old 
common  law,  and  permit  different  crimes  in- 
cluded in  the  same  act  or  transaction  to  be 
separately  prosecuted  and  punished.  All  of- 
fenses such  as  battery,  mayhem,  rape,  rob- 
bery, etc.,  as  well  as  assaults  with  intent, 
necessarily  include  an  assault;  and  it  is 
now  generally  conceded  that  a  conviction  of ' 
fi9  L.  B.  A. 


the  higher  offense  is  necessarily  «  oonvietiin 
of  the  assault  included  in  it;  and  ft  would 
seem  to  follow  logically,  as  well  as  by  con- 
struction, that  a  conviction  or  acquittal  of 
any  of  the  included  offenses  must  bw  a 
prosecution  of  the  higher,  since  the  hiajkcr 
cannot  afterwards  be  prosecuted  without 
opening  the  door  for  a  second  conviction,  or 
a  conviction  of  an  offense  for  which  the  de- 
faidant  had  before  been  tried  and  acquitted. 
It  is  well  settled  that  a  conviction  of  a  lower 
included  offense  is  an  acquittal  of  all  higher 
offenses  included  in  the  indictment  or  in- 
formatics, and  where  such  conviction  for  a 
lower  offense  is  set  aside,  and  &  c^w  trial 
granted,  even  upon  the  motion  of  defendant, 


first  found  guilty.  If  an  acquittal  can  have 
such  effect,  much  more  strongly  it  should  be 
held  that  a  prior  conviction  of  any  included 
offense  should  bar  a  subsequent  prosecution 
for  a  higher  offense  included  in  tJie  seme 
transaction.  Bishop,  in  his  New  Criminal 
]^w  ii  10S8),  says  that,  "by  the  general 
and  better  doctrine,  a  conviction  or  acquit- 
tal of  a  common  assault  will  bar  proceed- 
ings for  an  assault  with  intent  to  do  great 
bodily  harm,  and  other  assaults  aggravated 
in  like  manner.  It  has  been  supposed  that, 
if  the  tribunal  trying  the  less  offense  hnsi  no 
Jurisdiction  over  the  higher,  the  case  will 
be  different;  yet  there  does  not  seem  to  be 
any  just  foundation  for  this  distinction.  The 
fact  that  one  has  been  in  jeopardy  for  a  low- 
er offense  is  true  equally  whether  the  court 
had  authority  to  tiy  the  higher  or  not" 

All  criminal  prosecutions  are  by  the  state, 
which  is  a  single  mtity.  It  may  choose  its 
forum,  and  determine  for  what  particular 
offense  it  will  prosecute  the  citizen  for  a 
violation  of  the  criminal  law.  It  cannot 
complain  if  it  has  made  an  unwise  selection, 
but,  having  made  its  selection  and  inflicted 
the  penalty  it  has  impoeed  for  such  viola- 
tion, tbe  Constitution  interposes  for  the  pro- 
tection of  the  accused,  and  declares  that  ho 
shall  not  be  twice  put  in  jeopardy  for  the 
same  offense;  and  this  provision,  being  for 
the  benefit  and  protection  of  the  accused,  is 
to  be  liberally  construed.  "This  rule  of  in- 
terpretation is  in  man/  of  the  cases  not 
thought  of  by  the  courts,  and  other  obvious 
principles  are  overlooked,  so  that  our  books 
contain  numerous  decisions  wherein  this 
constitutional  right  has  been  daiied  to  the 
prisoner."  Bishop,  New  Crim.  Law,  i  1070. 
That  there  are  numerous  decisions  in  other 
jurisdictions  inconsistent  and  even  contra- 
dictory to  this,  and  prior  decisions  of  this 
court,  hereinbefore  cited,  may  be  admitted. 
A  recent  example  is  that  of  State  v.  Oaddj/, 
15  8.  D.  167,  87  N.  W.  B27,  where  it  was  held 
that  "an  acquittal  on  trial  .  .  .  under 
Comp.  Laws,  i  6491,  charging  an  assault  on 
a  certain  person  with  a  deadly  weapon  with 
intent  to  rob,  is  not  a  bar  to  a  conviction 
under  }  6481,  on  an  indictment  charg- 
ing robbery  in  taking  money  from  such  per- 


they  have  a  statute  permitting  &  conriction 
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of  M17  lewer  offense  nMeBSBril^  included  in 
that  charged  in  the  indictment.  Many 
cases  were  cited  in  the  opinion,  the  first  of 
which  IB  Morey  v.  Com.  108  Mau.  433.  In 
that  case  the  rccnrd  ehowed  that  the  first 
indictment  charged  that  the  defendant  and 
Bridget  Kennedy,  during  a  time  specified, 
"did  lewdly  and  lasciviously  associate  and 
cohabit  together,  not  being  married  to  each 
other."  The  second  indictment  charged  that 
the  defendant,  being  a,  married  man  and 
having  a  lawful  wife,  committnl  ftdultery 
with  the  same  woman  at  fpecifled  dates  in- 
cluded in  the  first  indictment.  The  court 
helil  that  "a  conviction  or  acquittal  upon 
one  indiclnient  ie  no  bar  to  a  subsequent 
conviction  and  sentence  upon  another,  un- 
less the  evidence  reri"ired  to  support  a  con- 
viction upon  one  of  them  would  have  been 
sufficient  to  warrant  a  conviction  upon  the 
other."  Here  there  were  two  offenses  not 
"necessarily  included"  in  each  c'.her.  Under 
the  first  indictment  the  defendant  could  not 
have  been  convicted  of  adultery  charged  in 
the  second,  though  in  his  illicit  cohabita- 
tion he  comsiitt^  adultery,  and  he  mi^ht 
have  committed  adultery  without  having 
been  guilty  of  illicit  cohabitation.  Thp 
court,  however,  further  said:  "An  acquittal 
01  conviction  upon  an  indictment  for  mur- 
der is  a  bar  to  a  subsequent  conviction  upCMl 
an  indictment  for  manslaughter  or  assault 
by  the  same  act  by  which  the  murdta-  was 
charged  in  the  first  indictm^t  to  have  been 
committed,  because  such  a  conviction  might 
have  been  had  upon  the  first  indictment. 
And  so,  e  converio,  an  acquittal  or  convic- 
tion of  the  manslaughter  ia  a  bar  to  a  sub- 
Mqiient  indictment  Cor  the  murder."  So, 
the  DakoU  case  cites  Com.  v.  Rtjb]/,  12  Pick. 
496,  where  it  was  held  that  a  conviction  of 
an  assault  with  intent  to  murder  was  no 
bar  to  an  indictment  tor  murderj  but  in 
Slorey  v.  Com.  103  Mass,  433,  the  court  re- 
marked that  tbe  Robg  Ctue  was  decided  "be- 
fore our  statutea  permitted  a  conviction  of 
such  an  assault  upon  an  indictment  for 
murder."  80,  it  may  be  concluded  that  in 
England,  since  Lord  Denman's  act,  and  in 
this  country,  wherever  a  statute  permits  a 
conviction  of  any  lower  offense  ncceasorilj 
included  in  a  higher  one  with  which  the  de- 
fendant is  charged,  a  conviction  or  acquit- 
tal of  Biich  higher  offense  is  a  bar  to  a  sub- 
sequent prosecution  for  any  lower  offenae 
necessarily  included  in  it,  a.nd  e  converso,  a 
conviction  (or  any  lower  offense  necessarily 
included  in  the  higher  is  abar  to  asubaequent 
prosecution  for  such  higher  offenae,  and  this 
conclusion  is  fully  sustained  by  the  [trior 
decisions  of  this  court  hereinbefore  cited. 
Of  course,  it  the  former  conviction  was  pro- 
cured by  the  fraud,  connivance,  or  collusion 
of  the  defendant,  this  fact  >itiates  it,  and  it 
is  no  bar  to  a  subsoqm-nt  prosecution.  State 
V.  Litllf:,  1  N.  H.  ^.-)7;  NM(e  v.  Loicrj,,  ] 
Swan,  34;  Statu  v.  Ilvrd.  20  Conn.  202;  1 
Bishop,  Crim.  I..aw,  !!  1008,  1010.  But  here 
there  is  no  pretense  that  the  prosecution  be- 
fore the  .justice  was  fraudulent.  Tbe  con- 
etitution.ti  provision  here  involved  was  mad. 
for  the  protection  of  the  citizen,  and  should 
m  I^  R.  A. 
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be  liberally  construed  in  his  favor.  In  Stair 
V.  Cvuper.  13  N.  J.  L.  381,  25  Am.  Dec.  400. 
it  was  said ;  "Where  the  state  has  thought 
proper  to  prosecute  the  offense  in  its  mildest 
form,  and  it  is  better  that  tbe  residue  of  the 
offense  go  unpunished,  than,  by  sustaining 
a  second  indictment,  to  sanction  a  practice 
which  might  be  rendered  an  instrument  of 
oppression  to  the  citizen." 

In  the  case  at  bar  all  the  facts  were  pro- 
sented  to  the  justice,  and  considered  in  fix- 
ing the  penalty  imposed.  In  the  superior 
court  the  evidence  heard  and  considered  by 
the  justice  was  excluded,  as  well  as  evidence 
of  the  punishment  imposed.  The  superior 
court  therefore  bad  no  knowledge  of  the 
prior  p.'occedings  and  the  penalty  imposed, 
and  nuist  have,  to  the  extent  of  the  punish- 
ment imposed  by  the  justice,  imposed  a  sec- 
ond or  double  punishment. 

Our  conclusion  is  that  the  court  below 
erred  in  rpicoting  the  evidence  of  the  former 
conviction,  and  that  the  judgment  and  order 
appealed  from  should  be  reversed,  and  the 
cause  remanded. 


We  c 


:   CUpiun,  C;  SMith,  0. 


Per  Cnrl*mi 

For  the  reasons  given  In  tbe  foregoing 
opinion,  the  judgment  and  order  appealed 
/ror«  are  revened,  and  tbe  cause  remanded. 


Philo  J.  BEVERIDGE,  fJespf., 
Mai7  A.  LEWIS,  Appt. 
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I,  Tke     jBFy     mtmr     be     pen 
wcIkIiIdk  the  evidence  In  ■ 

domiiln  Droe«edlna:t  to  eierclse  tbelr  In- 
dividual Judnment  as  to  valutas  upon  subjects 
wKbJn  iheLr  knowledice  which  thej  have  ac- 
quired through  experience  and  otiservadun. 
On  Rehearing. 
B.  One  seeklnK  >  risbt  ot  trm.y  t»r  m 
ratlwB)-  which  he  Intends  to  mil  as  soon 
■B  it  Is  procured  is  not  in  charge  of  a  pub- 
Ik  use  BO  as  to  be  entitled  to  exercise  the 
right  of  eminent  domain. 
3.  Tbe  dednctlon  of  brneAtB  from  daai- 
■ffea  In  rune  ot  (lie  exercise  of  tbe 
power  ot  eulBcnt  domiilii  br  an  In- 
dividual is  not  ImplIedlT  lutharized  b;  a 
constitutional  provisloii  eipreaalr  forbiddlnK 
■uch  deduction  In  case  of  an  attempt  to  ei- 

sesslDg  damaKea  In  eminent  domain  proceed- 
In^,  nee  also  In  ILIh  series  L.ero7  &  W.  R.  Co. 
V.  Ross  llfsn.)  2  L.  R.  A.  217:  Sun  niego 
Land  k  Town  Co.  v.  Neale  (Cal.)  B  L.  D.  A. 
83;  NewmuD  T.  Metropolitan  Eier.  R.  Co.  (N. 
V.)  7  L.  R.  A.  2SU.  and  note;  State.  MaoEles. 
i'rosccutor  v,  Hudson  Count;  (N.  J.  L.)  17  L. 
R.  A.  7Sj:  Spencer  v.  Metropolitan  Street  R. 
C-o.  (Mo.)  22  L.  R.  A.  008;  Hkkmaa  T.  Kan- 
ia»  CUT  (Mo.)  23  L.  R.  A.  C5tt :  Metropn'ltBn 
Weal  aide  ICIev.  R.  Co.  v.  Sticltnej  (111.)  28  L. 

II.  A.  773;  Illair  v.  Charleston  (W.  Va.1  S5  L. 
R.  A.  »j2-  and  Scbroeder  v.  JoUet  (111.)  52 
I..  R.  A.  634. 
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4.    A  ral«  of  «i>BipeiiBBtloB  tor  the  1 
Ins  o(  private  propertr  for  pnblle  nae 

by  an  Individual     caanot   be  provided   ' 
ibe  J«|ilBlaCure  wblcb  la  l«Ba  favorable  to 
pniperl;  owner  tbiin  the  rulfl  provided  bj  Ibe 
I'OiiiIUutlaii  In  case  of  b  tuhlnt;  bj  a  private 
corporaclnn  for  a  similar  purpoee.  where  the 
conaUtutlon  prohibits  dl  He  rl  ml  nation  not  Ju- 
tland  tij  IntrlDKlc  dllTerePceB.  and  requires 
unirorm  oppratloc  oC  g:«i]erHl  laws. 
Ot    General    benefit    to    land    not    taken 


by  tbe  taking  of  a  rallwar  rlgbt  ot  way  un- 
der a  conatltutioual  provlBlon  requlrlns  com- 
pensBtlan  to   be  made   In   moae;  and  In  ad- 

(lleFarUau:,  J.,   dtisvaO.) 

(Febrasrr  SB,  1002.) 

Al'Fb)AL  l>7  defendant  from  a  judgment  ot 
the  Superior  Court  for  Los  Angeles 
County  assessing  damages  for  the  condemna- 
tion of  a  railway  right  of  waj.     Reverted. 

Th«  facts  are  stated  in  the  opinions. 

jtfr.  Ljnn  Halm  for  appellant. 

Mr.  John  D.  Pope,  fur  renpondent: 

To  put  private  persone  in  oae  claae  and 
rctitwa;  companies  in  another,  where  they 
are  seeking  to  condemn  a  right  of  way  for 
II  railroad,  to  be  operated  under  the  same 
circumiitaDces  and  conditions,  would  be 
purely  arbitrary,  and  arbitrary  classifica- 
tions are  not  permitted  for  the  purpose  of 
depriving  one  ciass  of  persons  of  l^mt  rights 
enjoyed  by  another  class. 

Johiiaott  V.  Goodyear  Min.  Co.  127  Csl. 
4,  47  L.  R.  A.  338.  59  Pao.  304;  California 
V.  Cctitrol  F.  It.  Co.  127  U.  S.  1,  32  L.  ed. 
ISO,  2  Inters.  Com.  Kep.  163,  8  Sup.  Ct. 
Rep.  10T:I;  Trutkce  d  T.  Tump.  Road  Co. 
V.  Campbell,  44  Cal.  S9;  Spring  YaOey 
WatencoTlts  v.  Sckottier,  62  CM.  69;  Bank 
of  A.KgMta  V.  EarU,  13  Pet.  57S,  10  L.  ed. 
301. 


iltrnphU  d  L.  R.  R.  Oo.  v.  Railroad  Comre. 
112  U.  8.  019,  BHb  nom.  Memphis  d  L.  R.  R. 
Co.  V.  Berry.  28  L.  ed.  841,  5  Sup.  Ct.  Rep. 
21(9;  California  v.  Central  P.  R.  Co.  127 
U.  S.  40,  32  L.  ed.  157,  2  Inters.  Com,  Bep. 
ISa,  8  Sup.  Ct,  Rep.  1073;  Spring  VaUiy 
Watertcorka  v.  Bchottler,  62  Cal.  69. 

To  have  and  to  use  a  franchise  is  to  ex- 
ercise a  portioB  of  the  sovereign  power.  The 
state  can  confer  or  withhold  the  right  at 
its  pleasure.  But  if  it  does  confer  the  right 
upon  individuals  to  become  bodies  corporate, 
it  cannot  discriminate  between  them  sjid 
natural  persons  in  any  matter  or  thing' 
where  tlie  circumstances  and  conditions  arc 
identical. 

Johnson  v.  Goodyear  Min.  Co.  127  Cal.  4, 
47  L.  K.  A.  338,  59  Poc.  304. 
On  rehearing. 

The  provision  in  the  Constitution  of  the 
ntate  of  California  which  denies  to  corpo- 
rations other  than  municipal  the  right  to 
set  off  benellta  against  damages  in  actions 
to  condemn  rights  of  way  is  in  conflict  with 
the  14th  Amendment  to  the  Constitution  of 
the  United  5tat«a,  and  is  therefore  void. 
6B  L.  R.  A. 


A  statute  to  be  uniform  In  its  operation 
mu-st  iipply  alike  to  all  persons  or  objects 
within  a  class  founded  upon  some  natural 
intrinsic,  or  constitutional  distinction,  and 
any  classiScation  not  founded  upon  such 
di^inction  is  not  permitted. 

Sit  parte  Clancy,  90  Cal.  553,  27  Pac.  411 ; 
Pasadena  v.  Blimson,  91  Cal.  238,  27  Pac. 
604;  Dougherty  y.  .ivstin,  94  Cal.  601,  Ifi 
L.  R.  A.  161,  28  Pac.  834,  29  Pac.  1092: 
Tu/ner  v.  Sisfciyow  County,  109  Cal.  332,  42 
Pac.  434:  Bloaa  v.  Leu4>,  lOS  Cal.  493,  41 
Pac.  1081 ;  Van  Barlingen  v.  Doyle,  134  Cal, 
53,  64  L,  R.  A,  771,  88  Pac.  44. 

it  is  the  duty  of  this  court  to  declare  the 
discrimination  attempted  in  {  14  of  the  Dec- 
laration of  Rights  in  the  state  Constitution 
ineffectual  if  such  discrimination  is  for- 
bidden by  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States. 

Corporations  are  persona  within  the  pro- 
visiotis  of  the  14tb  Amendment  of  tile  Con- 
stitution of  the  Unit«d  States, 

Ovlf,  C.  i  B.  P.  R.  Co.  T.  Ellis,  166  U.  S. 
160,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  256; 
Johnton  V.  Goodyear  Min.  Co.  127  Cal.  4, 
47  L.  R.  A.  338,  S9  Pac.  304;  Railroad  Tax 
Case,  8  Ban?.  238,  13  Fed.  743. 

Section  14  arbitrarily  requires  quasi  pub- 
lic corporations  to  make  just  compensation 
to  the  land  owner  according  to  a  rule  which 
places  an  extra  burden  upon  them  by  re- 
quiring them  to  pay  for  the  land  taken  and 
to  pay  all  dantages  to  the  remaining  land 
without  deduction  for  benefits. 

When  I  14  was  adopted,  %  1248  of  the 
Code  of  Civil  Procedure  required  benefits  to 
be  taken  into  account  in  all  cases, 

in  Fi-aneivBo,  A.  d  8.  8.  Co.  v.  CnWweU, 
31  Cal.  ,187  ;   Oalifomia  P.  R.  Co.  v.  Arm- 
rang,  46  Cal.  85, 

The  provision  Uiat  a  state  shall  not  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  law  is  violated  by 
a  discrimination  between  persona  which  in 
not  based  upon  any  natural,  reasonable  or 
intrinsic  distinction,  and  places  on  one  per- 
son burdens  from  wbicb  other  persons  simi- 
larly situated  are  relieved. 

Daray  v.  Baa  Joat,  104  Cal.  642,  38  Pac. 
)0;  Ayart's  Appeal,  12S  Pa.  266,  2  L.  R. 
A.  677,  16  Atl.  356;  Stale  est  ret.  Riahardt 
Hnmmor,  42  N.  J.  L.  439;  Bloeum  v. 
Bear  ValUy  Irrig.  Co.  122  Cal.  655.  B6  Pac. 
403;  Johnson  v.  ('Ooit^ar  Min.  Co.  127  Cal. 
4,  47  L.  R.  A.  3i8,  59  Pac.  304;  Van  Ear- 
lingen  v.  DoyU.  134  Cal.  53,  64  L.  R.  A.  771. 
66  Pac.  44;  Paaadena  v.  Stimton,  91  Cal. 
"  27  Pac.  804;  Gulf,  C.  d  K.  F.  R.  Co.  v. 
Ellis,  166  U.  S.  150,  41  L.  ed.  660,  17  Sup. 
Ct.  Rep.  255;  Atchison,  T.  A  8.  F.  R.  Co.  v. 
Mattheus,  174  U.  S.  96,  43  L.  ed.  909,  19 
Sup.  Ct.  Eep.  609;  Tallis  v.  Lake  Erie  d 
W.  R.  Co.  175  U.  S.  348,  44  L.  ed.  192,  211 
Sup.  Ct.  Rep.  136;  Connelly  v.  Onion  Bewer 
Pipe  Co.  —  111.  — , 

Natural  persona  can  exercise  the  right  ot 
eminent  domain. 

I,«wis,  Em.  Dom.  |  3;  Cooley,  Const  Urn. 
4tb  ed.  667;  kUlls,  Em.  Dom.  )  60;  Ran- 
dolph, Em,  Dom.  9  1D3;  Philadelphia  <E  O. 
Ferry  I'asi.  R,   Co'«  Appfol,   102  Pa.   123; 


IMS. 


BinmiKis  T.  Ixwis. 


Pooanftco  Watervxtrk*  Co.  t.  Bird,  130  N. 
Y.  249,  89  N.  K  240;  A«h  v.  Cummmffs,  60 
N.  U.  601;  Boni;  of  Middlebwy  v.  Edgv- 
ton,  30  Vt.  182;  Cot  v.  Columtiu;  P.  it  I. 
R.  Co.  10  Ohio  Bt.  378,  75  Am.  Dec  618; 
tforan  v.  Roaa,  TS  Cal.  649,  21  Pac  068. 
An  individiul  xat-j  own  and  operaU  a  rail- 

aibbe  V.  raUy,  133  Cal.  373,  Se  Pac.  970; 
Utngan  v.  Louisiana,  93  U.  B.  217,  23  L. 
ed.  800 ;  LaicremM  v.  Korgan's  L.  A  T.  It.  A 
a.  8.  Co.  39  La.  Ann.  4£7,  Z  So.  SO. 

HoF«rl>Bd<  J.,  delivered  the  opinion  of 
tii«  court: 

The  plaintiff,  a  natural  peraon,  taaving  ob- 
tained a  franchise  to  conduct  and  operate 
a  certain  railroad,  comnietKed  Uiis  action  to 
ooudemn  a  right  of  waj  for  a  part  of  its  line 
of  railway  through  the  land  of  defendant. 
In  the  trial  court  plaintiff  had  judgment, 
from  which,  and  from  an  order  denying  her 
motion  for  a  new  trial,  defendant  appeals. 

*"  '  3  question  in  the  ease  relates  to 


the  amount  of  compensatioD  which  the  ap- 

Cllant  was  entitled  to  for  the  value  of  the 
nd  taken  and  damagee  for  land  not  taken. 
The  jury  found  the  value  of  the  land  tAken 
to  be  $420 ;  damages  to  the  laj)d  not  taken, 
f2,000;  ami  for  -costs  of  fences  and  cattle 
guards,  ^33.84.  It  also  found  that  the  ben- 
efit from  the  construction  of  the  railroad  to 
the  land  not  taken  was  |1G00.  Upon  tliis 
basis  tJie  court  fixed  the  amount  to  be  paid 
appellant  at  91,020,  which  appellant  eon- 
tends  was  too  small. 

There  are  one  or  two  minor  matters  to  be 
disposed  of.  Appellajit  contends  that  the 
court  erred  in  not  sustaining  her  challen^ 
to  the  juror  Newell.  On  this  point  it.u 
au'IQcient  to  say  tbat,  after  oonddering  all 
the  testimony  of  the  juror,  we  cannot  say 
that  the  oourt  erred  in  holding  that  he  had 
not  su<^  an  unqualified  opinion  about  any 

Juestion  in  the  case  as  to  make  him  an  nn- 
t  juror. 

It  is  contended  that  the  court  erred  in  in- 
structing that  in  estima^n^  damages  "  the 
jury  are  permitted  to  exercise,  in  weighing 
the  evidence,  their  individual  judgment  as  to 
values  upon  subjects  within  their  knowledge 
which  they  have  acquired  through  experi- 
ence and  observation."  Although  this  in- 
struction seems,  at  first  Mush,  to'  be  some- 
what questionable,  yet  it  does  not  go  as  far 
as  appellant  claims.  It  is  not  an  instruo- 
tion  that  the  jury  may  shut  their  eyes  to 
the  evjdenrc  before  them,  and  decide  the  case 
according  to  their  own  notions.  It,  in  effect, 
merely  tells  them  tliat  "  in  weighing  the  evi- 
dence "  tliey  may  do,  what  jurora  always 
do, —  exercise  their  judgment  in  the  light  of 
their  own  general  knowledge  of  the  subject 
about  which  evidence  baa  been  introduced. 
Tbi*  statement  has  been  frequently  sanc- 
tioned hy  courts.  This  court  itself  said  in 
Cederbeig  v.  Robison,  100  Cal.  03,  34  Poc 
»125, —  almost  in  the  very  language  of  the 
instruction  liere  assailed, —  that  "  juries  are 
.  .  .  permitted  to  exercise  their  individ- 
ual judgments  as  to  values  upon  subjects 
presumptively  within  their  own  knowledge, 
B9  L.  R.  A. 


which  they  have  acquired  through  experi- 
ence or  observation;  and  it  approved  tbat 
ruling  in  UutUr  v.  A«hu>orth,  102  Cal.  063, 
30  Pac.  922.  In  Patterson  v.  So<(on,  20 
Pick.  160,  Chief  Justice  Shaw  said :  "  Juries 
would  be  very  little  fit  for  the  high  and 
responuhle  office  to  which  they  are  called, 
especially  to  make  an  appraisement,  wbicb 
depends  on  knowledge  and  experience,  it  they 
might  not  avail  themselves  of  these  powers 
of  their  minds  when  tliey  are  moat  neces- 
sary to  the  performance  of  their  duties." 
And  Justice  Field,  in  delivering  the  opinion 
of  the  United  States  Supreme  Court  in 
HentI  V.  Hargnve,  106  U.  S.  46,  23  L.  ed. 
1028,  said  that  jurors  "  may,  and  to  act  in- 
telligently they  must,  judge  of  the  weight 
and  force  of  that  evidence  by  their  own  gen- 
eral knowledge  of  the  subject  of  inquiry." 
See  also  Kantat  Gity  v.  Butterfield,  80  Mo. 
640,  1  B.  W.  831.  Moreover,  the  evidence  in 
the  case  at  bar  as  to  values  was,  suhsta.n- 
tially,  all  opinion  evidence;  and  aa  to  that 
kind  of  evidence  the  rule  stat«d  In  the  in- 
struction is  bqrond  all  doubt  correct,  ifo- 
Lean  v.  Crow,  88  CaL  044,  20  Pac.  600; 
Haight  v.  VuUet.  89  CaL  246,  20  Pac.  807 ; 
Kogera,    Expert   Testimony,    2d   ed.    S   207. 


instruotion  in  question  was  not  e 
and  it  ma^  be  further  said  that  It  could 
have  done  no  harm,  for  It  merely  permitted 
t^  jury  to  do  whsi  they  would  aoeesssrily 
and  inevitably  have  dona  if  tba  instruotion 
had  not  been  given. 

It  was  not  error  tor  the  court  to  tell  the 
jury  that  they  might  consider  benefits  to  the 
land  not  taken,  altbough  ouch  beneflta  also 
accrued  to  oUier  land  in  tin  vicinll^.  CaU- 
fomia  P.  R.  Co.  v.  A.rmttrong,  40  CaL  86; 
Sail  Franoi*eo,  A.  <C  B.  R.  Oo.  r.  CatdtDeU, 
31  Cal.  308. 

Upon  the  main  question  in  the  case  — 
that  ia.  Upon  what  basis  should  the  eatimS' 
tion  of  compensation  be  made  I  —  it  is  not 
necessary  to  notice  in  detail  the  various  in- 
structions given  and  those  which  were  asked 
by  appellant  and  refused.  It  is  sufficient  to 
say  that  the  court  presented  the  oaae  to  the 
jury,  and  rendered  judgment,  upon  the  the- 
ory that  appellant  was  entitled  to  the  full 
value  of  the  land  taken,  and  damages  to  tbe 
land  not  taken,  less  the  beneflta  to  such  land 
by  the  improvement.  It  ia  not  aeriously 
contended  that  this  is  not  the  correct  rule 
where  the  party  seeking  the  condemnation 
is  a  natural  person,  or  u  company  of  natural 
persons  not  incorporated;  but  it  is  contended 
that,  where  such  party  is  a  corporation,  not 
municipal,  there,  under  section  14  of  article 
I  of  our  state  Con Rtitu tion,  no  right  of  way 
shall  be  appropriated  "  until  full  compensa- 
tion therefor  ho  first  made  in  money,  or  as- 
certained and  paid  into  court  for  the  owner- 
irrespective  of  any  benefit  from  any  im- 
provement proposed  by  such  corporation.'' 
And  appellant  sought  to  bring  this  case 
within  that  provision  by  offering  evidence 
to  the  point  that  respondent  had  some  un 
derstanding  with  a  corporation  called  thr 
Los  Angeles  Pacific  Railroad  Company,  if 
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which  the  latter  was  to  receive  the  benefit 
nf  the  condemnation,  and  was,  therefore,  the 
real  party  in  interest.  An  objection  by  re- 
spondent tio  this  offered  evidence  was  aua- 
tained,  and  upon  that  ruling  the  main  con- 
tention o'  appellant  is  based.  Counsel  for 
respondent  contends  that  proof  of  the  fact 
Bought  to  be  proved  would  not  be  admiseible 
under  any  view,  and,  moreover,  that  the 
kind  of  evidence  offered  was  not  admissible 
to  prove  the  fact;  but  we  will  not  closely 
examine  theiie  contentions,  because  we  BJe 
of  opinion  that  hia  other  contention,  that 
Baid  pi'Ovision  of  section  14  of  article  1  is 
invalid  because  repugnant  to  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,  must  be  maintained.  T)ie  fourteenth 
amendment  4«  the  Federal  Constitution  ia  a 
limitation  of  the  powers  of  a  state.  It  pro- 
vides that  no  state  shall  "  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person 
within  ite  jurisdiction  the  equal  protection 
of  the  laws:"  and  it  is  definitely  settled  that 
a  corporation  ia  a  "  person "  within  the 
meaning  of  the  amendiment.  Santa  Gloria 
Count!)  V-  Suuthem  P.  R.  Co.  IIB  U.  S.  396, 
30  L.  ed.  118,  6  Sup.  Ct.  Rep.  1132.  "  It  ia 
well  settled  that  corporations  axe  persons 
within  the  provisions  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States.  .  .  .  The  rights  and  securities 
guaranteed  to  persons  by  thrt  instrument 
cannot  be  disregarded  in  respect  to  these 
artificial  entities  called  corporations  ai>y 
more  than  they  can  be  in  respect  to  the  in- 
dividuals who  are  the  eq"i table  owners  of 
the  property  belonging  to  such  corporations. 
A  state  has  no  more  power  to  deny  to  cor- 
poratioi.H  the  e<)ual  protection  of  the  law 
than  it  has  to  individual  citizens."  Qulf, 
C.  <f  S.  F.  K.  Co.  v.  Ellis,  165  U.  S.  164,  41 
L.  ed.  6(t6.  IT  Sup.  Ct.  Rep.  253,  and  cases 
there  cited.  Of  course,  a.  atate  cannot,  by 
its  own  Constitution,  any  more  than  it  can 
by  an  act  of  its  legislature,  evajle  a  provi- 
fuon  of  tlie  Federal  Constitution.  This  is  too 
obvious  for  argument.  To  hold  otherwise 
would  be,  as  was  said  in  a^Uf,  C.  £  a.  F.  R. 
Vo.  V.  Kills,  165  U.  S.  164,  41  L.  ed.  808,  17 
Sup.  Ct.  Rep.  "255,  "to  make  the  proticting 
clauses  of  the  14th  Amendment  a  mere  rope 
of  sajid  in  no  manner  restraining  state  ac- 
tion." See  Re  Tuthill,  103  11.  Y.  133,  40 
L.  R.  A.  TBI,  67  N.  E.  303. 

The  provision  that  a  state  shall  not  "  deny 
to  ni>y  person  within  its  jurisdiction  the 
equal  protection  of  the  law ''  is  violated  by 
a  disci  i  mi  nation  between  persons  which  is 
not  based  upon  any  natural,  reasonable,  or 
intrinsic  distinction,  and  places  on  one  per- 
son burdens  from  which  other  persons  simi- 
larly situated  are  relieved.  And  the  princi- 
ple cannot  be  evaded  by  means  of  a  mere 
arbitniry  ela-isifl cation.  Classification,  to 
be  valid,  must  tte  "  for  the  purpose  of  meet- 
ing different  conditions  naturally  requiring 
dilTeient   legislation."     Darcg  v.   San  Jose. 

104  Col.  642,  38  Pac.  600,  and  cases  there 
cited,     in  (Ivlf,  C.  it  8.  P.  H.  Co.  v.  Ellis, 

105  U.  S.  1.14,  41  I,,  ed.  600,  17  Sup.  Ct. 
Itep.  2.15.  where  it  was  hold  that  a  state  law 
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putting  certain  burdens  of  litigation  on  rail- 
road corporations  which  were  not  imposed 

on  other  litigants  was  void  under  the  four- 
teenth amendment,  the  whole  subject  is  elab- 
orately discussed  and  many  BAithoritiea  cited, 
the  Supreme  Court  of  the  United  States 
saying;  "  But  arbitrary  selection  can  never 
be  justified  by  calling  it  claaaiflcation.  The 
equal  protection  demanded  by  the  14th 
Amendment  forbids  this.  No  language  ift 
more  worthy  of  frequent  and  thoughtful 
consideration  thaji  tlieae  words  of  Mr.  Jus- 
tice Matthews,  speaking  for  this  court,  in 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  369,  30 
L.  ed.  220,  220,  6  Sup.  Ct.  Rep.  1064.  1071: 
'  When  wc  consider  the  nature  and  the  the- 
ory of  our  institutions  of  government,  the 
principles  upon  which  they  are  supposed  to 
rest,  and  review  the  history  of  their  de- 
velopment, we  are  constrained  to  conclude 
that  tbey  do  not  mean  to  leave  room  for  the 
play  ami  action  of  purely  personal  and  ax- 
liitrary  power.' "  And  in  that  case  the 
court,  after  a  full  consideration  of  the  sub- 
ject, says:  "  It  is  apparent  that  the  mere 
fact  of  classification  is  not  sufficient  to  re- 
lieve a  statute  from  the  reach  of  the  equality 
clause  of  the  fourteenth  amendment,  and 
that  in  all  cases  it  must  appear,  not  only 
that  a  classification  has  been  made,  but  aJso 
that  it  is  one  l>a«ed  upon  some  reasonable 
ground, —  some  difference  which  bears  a  just 
and  proper  relation  to  the  attempted  classi- 
fication,—  and  is  not  a  mere  arbitrary  selec- 
tion." The  case  of  Johnion  v.  Qoodyear 
ilin.  Cf.  127  Cal.  4,  47  L.  R.  A.  338,  50 
Pac.  304,  is,  substantially,  determinative  of 
the  question  here  involved  against  the  con- 
tention of  appellant.  It  was  there  held  that 
an  act  of  the  legislature  imposing  upon  cor- 
poratiomr  atone  certain  burdens  aa  to  c6n- 
tracts  and  liens  —  not  arising  out  of  natural 
conditions  — -  was  "  discriminating  and  arbi- 
trary legislation  against  corporations,"  and 
"  denies  to  such  corporations  tho  equal  pro- 
tection of  the  laws,  and  ia  unconstitutional 
and  void."  In  that  case  the  court,  after 
again  stating  the  proposition  that  "  the  word 
'  person,'  within  the  meaning  of  the  four- 
teenth amendment  to  the  (institution  of 
the  United  States,  applies  to  a  corporation," 
says  that  "  the  clas^fication  must  l>e  founded 
upon  differences  either  defined  by  the  Con- 
stitution or  natural,  or  which  will  suggest 
a  reason  which  might  naturally  be  held  ti> 
justify  the  diversity  of  legislation,"  and  that 
"  there  is  no  reason  why  a  different  rule  as 
to  defenses  that  may  be  pleaded  and  proven 
pjid  as  to  the  nature  of  the  lien  of  a  judg- 
ment should  obtain  against  a  corporation 
than  that  which  applies  to  other  litigants." 
Now,  there  is  absolutety  no  natural  or  rea- 
sonable distinction  betkveen  different  pcraons 
seeking  to  exercise  the  right  of  condemna- 
tion with  respect  to  the  measure  of  compen- 
sation for  the  land  taken  and  damages  for 
land  not  taken,  A  law  might,  perhaps. 
rightfully  discriminate  between  the  buB-ness 
of  operating  a  railroad  and  some  other  kinds 
of  business,  but  as  between  parties  inUnd- 
infr  to  engage  in  that  business  tho  right  of 
way  is  the  same  tio  matter  what  "  person  " 
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appropriates  It,  and  there  is  no  reason  wbj 
one  pereoD  should  pay  more  for  it  than  an- 
aLlier  person,  except  a  desire  to  uojuatlj'  dis- 


it  is  argued  that,  even  if  the  above  prop- 
ositions are,  as  a,  general  rule,  true,  atUl 
they  do  not  apply  to  the  case  of  the  eserciae 
of  the  right  of  eminent  domain.  It  ia  said 
that  this  right  belongs  to  the  state  by  virtue 
of  its  sovereignty,  and  that,  therefore,  the 
state  may  exerciae  the  right  with  as  much 
favoiitiBm  as  it  pleaaea.  But  the  right  to 
make  laws  upon  the  subject  of  eminent  do- 
main ia  no  different  from  the  right  to  make 
laws  on  any  other  subject.  Tne  right  to 
make  latca  at  all  is  a  sovereign  power.  But 
that  power  must  he  exereised  within  consti- 
tutional limits.  The  state  could,  no  doubt, 
refuse  to  grant  to  any  person  the  right  to 
exercise  the  power  of  eminent  domain,— as 
it  could  refuse  the  right  to  a  writ  of  attach- 
ment to  anyone;  but  when  it  does  tegiatate 
upon  either  subject  it  must  do  so  within  the 
GonaUtutional  Umitation  against  arbitrary 
discrimination.  No  one  would  contend  that 
the  power  of  condemnation  could  be  t^lly 
given  to  persons  having  light  hair  and  de- 
nied to  persons  having  dark  hair;  and  yet 
to  say  that  this  could  not  be  done  is  to  give 
up  the  whole  contention.  However,  this  con- 
trition has  been  definitely  held  untenable  in 
PMKMfetia  V.  Btimson,  61  Cal.  238,  27  Pac. 
604.  That  ease  dealt  ctpressly  with 
k   law   giving   the   right    to   exercise   the 

Sower  of  eminent  domain ;  and  it  was 
ecided  that  a.  statute  which  imposed 
burdensome  conditions  to  the  eKcrciso  of  the 
right  upon  certain  municipal  corpora- 
tions which  were  not  imposed  on  other 
municipal  corporations  was  unconstitu- 
tional and  void.  In  that  case  Chief 
Justice  Beatty,  in  delivering  the  opinion  of 
the  court,  having  referred  to  the  general  law 
(Civil  Code,  S  1001)  giving  to  "any  per- 
son "  the  riglit  to  use  the  power  of  eminent 
domain,  and  to  the  proposition  that  "  a  cor- 
poration, whether  private  or  public,  Is  a  per- 
son," said:  "But  the  mode  of  exercising 
the  power  of  eminent  domain,  and  the  con- 
dition* upon  which  it  may  be  invoked,  are 
no  part  of  municipal  organization.  They 
are  the  subject  of  general  laws  applicable 
to  every  peraou  alike,  and  the  legislature 
has  no  power  to  make  arbitrary  discrimina- 
tions.in  this  respect  between  different  classes 
of  persons."  And  in  replying  to  the  poai- 
tioD  —  which  ia  also  taken  in  the  case  at 
bar  —  that  the  plaintiff  in  the  condemnation 

Croceeding  is  a,  mere  "  agent"  of  the  state 
e  says:  "In  reaching  this  conclusion  we 
have  not  overlooked  the  argument  of  appel- 
lante  that,  since  the  plaintiff  in  such  pro- 
ceedings is  always  a  mere  agent  of  the  state, 
and  acting  on  ite  behalf,  no  cannot  ques- 
tion the  conditions  upon  which  his  principal 
authorizes  him  to  act.  We  think  this  rather 
a  fanciful  argument,  and  that  it  is  based 
upon  &  supposed  analogy  which  has  no  reel 
existence.  It  is,  in  a  very  moiiified  sense, 
that  the  stete  is  the  principal  and  the  plain- 
tiff the  agent  in  cases  like  this.  Such  may 
be  the  theoretical  view,  but  practically  it 
eu  L.  K.  A. 


ia  the  reverse  of  the  truth.  The  party  di- 
rectly and  beneficially  interested  is  the  per- 
son in  charge  of  the  use."  And  it  might  be 
added  that  he,  and  not  the  state,  is  the 
party  who  pays  the  compensation  to  the 
owner  of  the  land  taken  ajid  damaged. 

We  think  that  the  foregoing  views  cover 
substantially  ail  the  questions  raised  in  the 
cBiie,  and  in  accordance  with  thoije  views  we 
are  of  the  opinion  that  the  judgment  of  the 
court  below   was  right. 

The  judgment  and  order  appealed  from 
are  affirmed. 


We  « 
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A  rehearing  Iiaving  been  granted,  Tem- 
ple, J.,  handed  down  the  following  addi- 
tional opinion  on  November  IS,  19U2: 

The  plaintiff,  a  natural  person,  commenced 
this  action  to  condemn  a  strip  of  land 
through  premises  owned  by  defendant  for 
a  right  of  way  for  a  railroad.  It  is  averred 
in  tho  complaint  that  the  board  of  supervis- 
ors of  Loe  Angeles  county  had  granted  to 
plaintiff  a  franchise  to  construct  and  main- 
tein  an  electric  railway  in  the  county  of 
Los  Angeles  over  and  flong  e.  route  shown 
upon  a  map  annexed  to  the  complaint.  The 
line  described  nearly  bisecte  the  land  of  de- 
fendant, which  is  a  rectangular  tract  con- 
teining  120  acres.  The  strip  sought  to  be 
condemned  for  the  right  of  way  is  35  feet 
wide.  The  matter  was  submitted  to  a  jury. 
which,  framing  ite  verdict  according  to  the 
statute,  found  that  tite  land  to  be  teken  was 
of  the  value  of  $420  on  the  25th  day  of  No- 
vember, 1SI)9,  when  the  proceeding  was  com- 
menced; that  the  land  not  taken  would  be 
damaged  to  the  extent  of  (2,000,  and  that 
such  land  would  be  benefited  by  the  coo- 
fitruction  of  the  proposed  road  to  the  extent 
of  $500  i  that  fencing  the  right  of  way  would 
cost  P233.a4.  A  motion  for  a  new  trial  was 
denied,  and  from  such  order  and  from  the 
judgment  thia  appeal  is  taken. 

There  are  many  assignments  of  error,  but 
the  two  principal  points,  as  I  think,  are 
these:  The  court  erred  in  not  allowing  de- 
fendant to  prove  that  the  ptaintifF  was  not 
the  proper  party  to  commence  this  proceed- 
ing,—that  he  wos  not  a  person  in  charge 
of  a  public  use;  and,  second,  in  allowing 
plaintiff  to  set  ofT  benefits  against  the  dam- 
age to  land  not  taken.  The  defendant  of- 
fered evidence  tending  to  show  that  plaintiff 
was  not  engaged  in  building  a  railway,  and 
did  not  contemplate  doing  so;  that  he  was 
an  employee  of  the  Los  .Angeles  Pacific  Rail- 
way, a  corporation,  and  was  endeavoring  to 
secure  a  right  of  way  for  that  corporation, 
and  not  for  himself;  that  he  had  contracted 
to  convey,  or  to  cause  to  be  con-eyed,  to  that 
corporation,  such  righte  as  he  should  obtain, 
and  that  property  owners  along  the  pro- 
poned line,  from  whom  rights  of  way  had 
been  obtained,  bad  at  his  instance  conveyed 
such  rights  to  that  company;  and  that  all 
grading  done  or  road  constructed  had  been 
at  the  expense  of  the  Los  Angeles  Railway 
Company,  to  which  plaintiff  had  agreed  to 
convey  the  franchise  granted  to  him.    Each 
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particular  item  of  the  eviilcnra  iras  wpa- 
lutel^  offered,  objected  te,  and  objection  hub- 
tained,  and  the  ruling  excepted  to.  The  of- 
fer waa  in  fact  to  show  tliat  plaintiff  was 
seeking  to  condemn  the  right  of  way  tolelj 
for  the  purpose  of  transferring  the  same  at 
-once  to  the  Los  Angeles  Pacific  Railway, 
which  was  engaged  in  building  the  railway, 
and  which  n'oulil  own  and  operate  it.  The 
evidence  was  relevant,  material,  and  compe- 
tent. It  wna  offered  for  the  purpoae  of 
ahowing  that  the  real  ^arty  in  interest  was 
a  corporation  with  a  view  of  enhancing  the 
damage,  as  it  was  claimed  that,  if  the  cor- 
poration was  the  real  party  in  interest, 
benelltB  could  not  he  set  off  against  the  dam- 
age to  le-nd  not  taken,  while  perhaps,  if  a 
natural  person  waa  in  charge  of  the  use, 
and  waa  seeking  to  acquire  such  right  of 
way,  such  benedts  might  be  allowed  as  a 
credit.  But  the  point  cuts  much  deeper 
than  that.  If  the  court  were  convinced  that 
the  facta  were  as  contended,  the  plaintiff 
sliould  not  be  alloned  to  maintain  the  pro- 
ceeding at  all.  It  la  admitted  an  all  aides, 
and  necessarily,  that  the  proceeding  can  be 
maintxined  only  by  one  who  is  in  charge  of 
a.  public  use,  and  who  intends  to  perform  the 
public  service;  and,  further,  if  the  proceed- 
ings may  be  in  the  name  of  an  agent,  or 
other  representative,  such  agency  should  be 
stated.  One  who  seeks  a  right  of  way  to 
sell,  merely,  is  not  in  cfaaige  of  a  public  use. 
But  is  l^re  a  different  rule  for  estimating 
tLe  damage  when  a  natural  person  is  in 
charge  of  a  public  lue,  and  is  seeking  to  take 
proper^  for  that  use,  and  when  a  private 
corooration  is  the  plaintiff  in  such  a  pro- 
ceeding! In  department  it  was  assumed 
that  f  14  of  article  1  of  our  sUte  Con- 
stitution discrimiuatea  in  favor  of  natural 
persons  and  municipal  corpora Uona  and 
against  private  corporations  seeking  to  con- 
demn land  for  a  right  of  way,  and  it  was 


Amendment  to  the  ConsUtutioa  of  the 
United  States,  in  which  it  is  ordained  that 
no  state. shall  "deprive  any  person  of  life, 
liberty  or  property  without  due  process  of 
law.  nor  deny  to  any  person  within  ita  juris- 
diction the  equal  protection  of  the  laws." 
Oil  reflection  I  am  satisfied  that  the  section 
in  question  neither  doea  nor  directs  the  do- 
ing of  any  of  those  acta  which  are  forbidden 
in  the  14th  Amendment.  It  certainly  does 
not  authorize  the  taking  of  prc^rty  with- 
out due  process  of  law.  On  the  contrary, 
it  provides  very  ample  protection  in  that  re- 
gard. Neither  doea  it  deprive  any  person 
or  property  of  the  equal  protection  of  the 
law.  The  section  reads  as  follows:  "Sec. 
14.  Private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation having  been  first  made  to,  or  paid 
into  court  for,  the  owner,  and  no  right  of 
way  shall  be  appropriated  to  the  use  of  any 
corporation,  other  than  municipal,  until  full 
compensation  therefor  be  first  made  in 
money  or  ascertained  and  paid  into  court 
for  the  owner,  irrespective  of  any  benefit 
from  any  improvement  proposed  by  such  cor- 
es L.  B.  A. 


poration,  which  compensation  shall  be  aa- 
certained  by  a  jury,  unless  a  jury  be  waived, 
SB  in  other  civil  cases  in  a  court  of  record, 
as  shall  be  prescribed  by  law."  It  is  a  mere 
limitation  upon  the  power  of  the  legislature 
in  regard  to  eminent  domain.  No  private 
railroad  corporation  can  be  permitted  to 
appropriate  a  right  of  way  over  private 
property  until  compensation  is  first  made  in 
money,  without  deduction  for  estimated  ben- 
efits from  the  improvement.  It  does  not  au- 
thorize any  other  persons  —  natural  or  arti- 
ficial — -  to  take  property  on  more  favorable 
terms.  It  is  purely  negative  in  its  charac- 
ter. If  the  legislature  hod  prescribed  a.  sim- 
ilar rule  for  all  condemnation  proceedings, 
no  one  would  have  thought  that  this  section 
secured  special  privileges  to,  or  specially 
burdened,  any  class  of  persons.  A  constitu- 
tionaJ  limitation,  in  itself  valid,  and  not  in 
confiict  with  the  Federal  Constitution,  can- 
not be  made  invalid  by  any  act  of  the  legia- 
taturc  This  will,  ol  course,  be  conceded. 
The  statute  in  terms  prescribes  *.  uniform 
rule  for  all  cases.  Code  Civ.  Proc.  |  1249. 
It  authorizes  a  deduction  for  benefits  in  ail 
cases.  It  is  made  to  have  on  unequal  opera- 
tion because  one  provision  cannot  be  en- 
forced in  cases  where  a  corporation  other 
tJian  municipal  is  endeavoring  to  eondemn 
land  for  a  right  of  way.  The  difference  be- 
tween the  constitutional  provision  and  tba 
Code  waa  commented  upon  in  Itonm  t.  Sota, 
79  Cal.  640,  21  Pac  9S8,  and  it  was  there 
held  that  the  effect  of  both  was  to  impose  * 
greater  burden  upon  corporationa  other  than 
municipal  than  wo*  imposed  upon  natural 
persons.  Conceding  the  validity  both  of  the 
statute  and  of  the  eonatitutioDal  provision, 
and  that  a  natural  person  could  be  in  pos- 
session  of  a  public  use  which  would  author- 
ize him  to  condemn  land  for  a  right  of  way, 
the  conclusion  seems  logical.  It  is  now, 
however,  earnestly  contended  that  the  stat- 
ute and  the  Constitution  together  produce 
an  inequality  which  ia  forbidden,  and  it  mat- 
ters not  that  the  effect  is  the  result  of  the 
Constitution  and  of  the  statute  bother. 
In  department  the  diCBculty  waa  salved  !» 
declaring  the  constitutional  rule  invalid. 
This  solution  is,  however,  I  am  convinced,  in- 
admissible. The  question  must  be.  Can  the 
statute  be  sustoinedT  And  in  considering 
this  point  we  need  not  look  to  the  14tH 
Amendment.  Our  state  Constitution  equally 
prohiUts  discrimination  not  justified  by  in- 
trinsic differences,  and  requires  &  uniform 
operation  of  general  lawa.  The  ease  has 
been  argued  entirely  from  the  standpoint  of 
the  person  in  charge  of  a  public  use  who  Is 
seeking  to  acquire  property  by  condemna- 
tion ;  out  it  IS  equally  important  to  con- 
aider  the  question  from  the  position  of  the 
property  owner.  Can  the  legislature  pro- 
vide that  he  shall  receive  a  amaller  sum  for 
the  taking  of  the  land  when  it  is  taken  by 
a  natural  person  than  when  it  is  taken  by  a 
corporation  for  precisely  the  same  use,  ea- 
peciatly  when  the  natural  person  may  at 
once  transfer  his  property  to  the  corpora- 
tion! Or  suppose  two  cases:  Land  belong- 
ing to  one  person  ia  being  taken  bf  a  natural 
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person,  uid  otber  land  belonging  to  him  1^ 
a  corporation,  the  usee  and  burdens  being 
in  aJf  reapects  similar.     Can   "      '  -- 


law  pro- 

an  allowance  shall  be 
ippoeed  benefits  and  not 


vide  that 
made  for 

other?  I  think  it  must  be  answered  that 
the  legislature  cannot  provide  for  the  one 
case  a  less  favorable  rule  than  the  Constitu- 
tion has  provided  for  the  other.  They  are 
entitled  to  the  equal  protection  of  the  law, 
or,  as  was  said  in  Yick  Wo  v.  Bopkint,  118 
U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct  Rep. 
10iJ<,  "  the  protection  of  equal  laws."  Sec- 
tion 14  prescrihea  that  in  all  cases  of  taking 
pixspertj  tor  public  use  just  compensation 
■hall  be  first  made.  Under  this  clause  a 
rule  could  not  be  suetained  which  would  not 
fully  compensate  the  property  owner;  but 
the  legislature  is  not  limited  to  a  rule  which 
will  only  compensate  the  property  owner, 
and,  if  a  law  were  enacted  which  would 
more  than  compensate  the  owner,  it  imifomi 
in  its  operation,  it  would  be  valid.  There 
would  be  no  constitutional  difficulty.  It 
must  always  be  for  the  judiciai7  to  deter- 
mine whether  full  compensation  is  provided. 
It  is  necessary,  also,  that  the  compensation 
provided  must  be  in  money.  2  I«wis,  Em. 
bom.  I  460,  and  authorities  cited.  Of 
course,  this  must  be  so.  The  constitutional 
limitation  would  be  of  little  value  if  the 
legislature  could  authorice  payment  in  any 
commodity  or  conjectured  advantage  it 
might  choose. 

Benefits  are  said  to  be  of  two  kinds,  gen- 
eral and  special.  General  benefits  consist  in 
an  increase  in  the  value  of  land  common  to 
the  community  generally,  from  advantages 
which  will  accrue  to  the  community  from  the 
improvement  Lewis,  i^  Dom.  |  471. 
They  are  conjectural,  and  incapable  of  esti- 
mation. They  may  never  be  realized,  and  in 
•uch  case  the  property  owner  has  not  been 
compensated,  save  by  the  sanguine  promise 
of  the  promoter.  Special  benefits  are  such 
AS  result  from  the  mere  construction  (d  the 
improvement,  and  are  peculiar  to  the  land 
in  question.  The  trend  of  decision  is  very 
decidedly  to  the  conclusion  that  general  ben- 
efits shall  not  be  allowed  as  a  eet-otf  to 
damages,  even  when  no  statute  prescribes 
a  contrary  rule.  Id.'J  47),  notea  44,  45. 
Such  appears  to  be  the  conclusion  of  Judge 
Cooley.  Const.  Lim.  667-580.  The  question 
has  been  very  much  discussed,  and  now  in  a 
majority  of  states  the  rule  is  against  the 
credit  of  such  benefits,  established  variously 
by  constitution,  by  statute,  or  by  judicial 
decision.  1  am  satisfied  that  in  a  proceeding 
to  condemn  a  right  of  way,  at  least  by  a  cor- 
poration .other  than  municipal  or  by  a  nat- 
ural person,  such  benefits  cannot  be  set  off 
against  damages  to  lands  not  taken  under 
our  present  Constitution.  Prior  to  the  adop- 
tion of  the  present  Constitution  the  supreme 
court  had  decided,  in  a  case  where  it  was 
found  that  there  were  no  special  heneSts, 
but  only  general  benefits  as  I  have  defined 
them,  that  such  benefits  could  be  set  oS 
against  damages,  and  tbat  l>y  this  rule  the 
owner  was  ful^  compensated.  Caiifomut 
P.  R.  Co.  T.  ArmttToag,  46  Cal.  85.  By  aec- 
SS  L.  K.  A. 


tion  14,  involved  here,  I  believe  the  people 
intended  to  overrule  this  case,  and  otber  like 
decisions,  so  tar  aa  applicable  to  private 
railroad  corporations.  But  I  think  it  must 
be  assumed  that  the  intention  was  to  prO' 
vide  in  the  Constitution  a  rule  which  would 
justly  compensate  the  landowner,  and  that 
there  was  no  inf«ntion  of  discriminating  un- 
justly against  any;  and,  in  my  opinion,  the 
rule  of  the  Constitution  is  tbe  just  and 
proper  rule,  and,  furthermore,  if  the  allow- 
ance of  a  credit  tor  such  benefits  were  not 
expressly  prohibited,  they  are  impliedly  pro- 
hibited by  other  clauses  of  the  same  section. 
In  the  first  place,  such  benefits  are  uncer- 
tain, incapable  of  estimation,  and  future. 
Compensation  must  be  made  in  money,  and 
in  advance.  The  property  owner,  therefore, 
cannot  be  compelled  to  receive  his  compensa- 
tion in  such  vague  speculations  as  to  future 
advantages  in  which  a  jury  may  be  induced 
to  indulge.  And  then  for  the  reason  usu- 
ally givea  for  the  disallowance  of  credit  for 
such  benefits  \/j  the  courts,  when  they  are 
not  governed  by  any  constitutional  or  stat- 
utory rule.  Some  of  the  reasons  are  aa  fol- 
lows: The  trance  that  land  will  increase 
in  value  as  population  increases  and  new 
facilities  for  transportation  and  new  mar- 
kets are  created  is  an  element  of  value  quits 
generally  taken  into  consideration  in  the 
purchase  of  land  in  estimating  its  present 
market  value.  This  chance  for  gain  is  tbe 
property  of  the  landowner.  If  a  part  of  bis 
property  is  taken  tor  the  construction  of 
the  railway,  he  stands,  in  reference  to  the 
other  propertjT  not  taken,  like  similar  prop- 
erty owners  in  the  neighborhood.  Hia 
neighbors  are  not  required  to  surrender  this 
proepective  enhancement  of  value,  in  order 
to  secure  the  increased  facilities  which  the 
railroad  will  afford.  If  he  is  compelled  to 
contribute  all  tbat  he  could  possibly  gain 
1^  the  improvement,  while  others  in  alt  re- 
spects similarly  affected  by  It  are  not  re- 
quired to  do  M,  he  does  not  receive  the  equal 
protection  of  ttie  law.  The  work  is  not  be- 
ing dono  for  his  benefit,  but  tor  the  pecu- 
niary advantage  of  those  who  are  construct- 
ing it.  The  law  will  not  imply  a  promise  on 
his  part  to  pay  an^bing  toward  it.  His 
property  will  be  similarly  benefited  hy  many 
of  the  improvements  in  tbe  vicinity, —  by 
the  erection  of  mills,  schoolhouses.  churches, 
etc., —  as  wilt  also  the  railroad  after  it  hau 
been  constructed.  This  expected  enhance- 
ment of  value  through  the  general  improve 
ment  of  the  country  is  a  legitimal*  motive 
tor  investing  in  property  or  for  Iruilding  a 
railroad.  The  improvements  made  Ity  eacli 
one  adds  to  the  value  of  all  the  property  in 
the  vicinity.  The  right  to  share  in  the  gen- 
eral prosperity  cannot  be  taken  from  any 
one  for  the  advantago  of  others.  In  consid- 
eration that  the  community  will  be  liene- 
fited,  private  persona  are  allowed  to  exerciiic 
the  right  of  eminent  domain.  The  parties 
Gonatructinff  a  railroad  agree  to  thus  serve 
the  public,  being  allowed  to  charge  for  their 
service.  The  consent  ot  the  public  to  this 
use  ot  the  right  of  eminent  domain  included 
the  consent  of  the  property  owner,    Ta  con- 
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SI   him   to  give   up  or  pay  full   value   for 
a  share  of  the  common  benefit  ia  to  take 
from   him   the  condderatioD   for   which    he 

gave  bis  consent,  wtiile  others  are  allowed  to 
retain  it.  In  this  he  is  not  equalty  protected 
by  the  law.  Letvis,  Em.  Dom.  }  i'l,  and 
authorities  cited  in  note.  Special  benefits, 
as  I  have  said,  are  such  as  are  peculiar  to 
the  property  which  it  is  allied  baa  been 
damai^d,  such  as  are  reasonably  certain  to 
result  from  the  construction  of  the  work. 
Illustrations  are  alTorded  where  a.  marsh 
will  be  drained,  or  levee  built  which  will 
protect  the  land  from  floods.  It  iB  generally 
thought  that  different  connderationa  must 
he  applied  to  such  benefits.  They  are  not 
involi'ed  here.  Often  special  benefits,  which 
afford  protection  to  the  land,  or  will  at  once 
render  it  more  productive,  me  taken  into 
consiileration  in  determining  how  much  land 
not  taken  will  be  damaged.  Only  the  arbi- 
trary rule  of  the  statute  which  requires 
separate  Endings  of  benefit  and  damage  will 
prevent  this.  These  are  matters,  however, 
whicii  need  not  be  determined  in  this  case. 

fhe  judgment  and  order  are  reversed,  and 
a.  new  trial  ordered. 


HoFkrland,  J.,  dissenting: 

1  dissent,  und  tliink  that  the  judgment 
should  be  afiiniied.  I  adhere  to  the  opinion 
delivered  and  the  eonelusiou  arrived  at  in 
depsjlment.  Ante,  693.  1  desire  to  add 
only  that,  in  ray  judgment,  the  in- 
tent of  sei'tion  14  of  article  1  of  our 
stale  Constitution  to  discriminate  against 
corporations  other  than  municipal,  and 
against  them  alone,  is  so  obvious  as  to 
leave  no  room  for  doubt  on  the  subject. 
Clearly,  a  constitutional  provision  must  be 
(.■onstiued  in  the  light  of  the  law  aa  it  stood 
when  the  provision  was  adopted.  Now,  at 
the  time  of  the  adoption  of  the  provision  in 
question  the  established  law  of  this  state 
was  that  in  ail  cases  of  the  exercise  of  the 
power  of  eminent  domain — irrespective  of 
the  character  of  the  persons  seeking  to  exer- 
cise it — the  owner  of  the  land  taken  was  en- 
titled to  only  "just  compensation;"  and  that 
in  determining  what  was  just  compensation, 
as  woe  said  in  Ban  Francisco,  A.  it  S.  B.  Co. 
V.  Calditell,  31  Cal.  308,  the  weight  of  au- 
thority is  in  favor  of  "allowing  benefits  and 
BdrtLntages  to  be  considered  in  ascertaining 
whnt  is  a  junt  compensation  to  be  awarded 
in  Bueh  cnses,  and  it  seems  to  us  that  the 
rea.sona  in  support  of  this  view  of  the  sub- 
ject are  unanswerable."  See  also  California 
P.  K.  Co.  V.  Armstrong,  40  Cal.  85,  That 
woa  the  law  of  the  state,  and  it  included  the 
consideration  of  general  as  well  aa  special 
beneOts.  Now,  the  purpose  of  the  constitu- 
tional provision  in  question  was  not  to 
change  tiiat  judicially  determined  just  prin- 
ciple aa  to  any  person  except  a  private  cor- 
poration. It  was  to  stand  as  to  all  other 
personB,  and  it  forever  prohibits  the  legisla- 
ture from  allowing  that  just  principle  to  be 
invoked  by  such  a  corpoiation.  If  that  is 
BV  L.R.A. 


in  violation  of  the  Federal  Conatftution,  I 
cannot  imagine  how  aucb  a,  discrimiiuttioit 
could  axisL 
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!■«  committed  before  m«rrl«K* 

wltbln  an  exception  ol  "eases  of  crlm- 
b;  lbs  other,"  IB  ■ 
-'    r  wife  to  teatlty 


statute  tortiaaiag  hnsband  o: 
against  tbe  other. 
Z.  An  act  of  ■cxnal  Intereoiins  ivltli  a 
feiuA]*  by  ber  eonacnC  when  she  was  un- 
der tbe  age  wben  sbe  could  legally  consent  Is 
not  an  act  of  criminal  violence  wltbla  tbe 
meant Dfi  of  an  exception  ot  evidence  as  to 
such  acta.  In  a  statute  forliiddInK  a  wotoan  to 
be  a  wJtDeu  aislnst  her  bustiand. 

(October  2T,  1W12.) 

APPEAL  by  defendant  frmn  a,  judgment 
of  tjie  Superior  CJourt  for  San  Bei^rdi- 
no  County  convicting  him  of  rape.  Severaed. 
The  facta  are  stated  in  the  opinion. 
Mr.  Heary  W.  Nlabet,  for  appellant: 
It  was  error  for  the  court,  over  the  objec- 
tion of  the  defendant,  to  aJlow  his  wife  to 
become  a  witness  against  him  in  this  cose, 
although  she  was  not  his  wife  at  the  time 
of  the  alleged  OHumission    of    the    offense 

State  V.  J^'rei;,  76  Minn.  626,  79  N.  W. 
GIS;  People  v.  'SBkoonmaker,  117  Mich.  190, 
76  N,  W.  430;  AfiHer  v.  Blate,  37  Tex.  Crim. 
Rep.  B75,  40  S.  W.  313;  United  States  v. 
WMte,  4  Utah,  499,  11  Pac.  570;  State  v. 
Evans,  13B  Mo.  110,  3B  S.  W.  462;  Bataelt 
V.  United  States,  137  U.  S.  496,  34  L.  ed. 
762,  11  Sup.  Ct.  Rep.  105. 

Mensrs.  Tirajt  I..  Ford,  Attorney  Gener- 
al, and  A.  A.  Keere,  Jr.,  for  respondent; 

Rape  against  a  child  under  the  age  of  con- 
setit,  oven  though  she  offer  no  resistance,  is 
an  act  of  criminal  violence  under  our  laws. 

People  V.  Lourt»(2,  114  Cal.  628,  46  Pac. 
613. 

The  husband  or  wife  ia  competent  as 
against  the  other,  "in  cases  of  personal  vio- 

Wharton,  Crim.  Ev.  i  385;  Greenl.  Ev.  S 
343;  1  Hale  P.  C.  p.  639;  4  BL  Com.  p.  209; 
East  P.  C.  p.  454;  Roscoe,  Crim.  Ev.  p.  IIB; 


For  I 


. — As  to  wbat  conaUtules  a  iwrsonal 
>r  IdJuc;  within  Ibc  meaning  ot  statute 
f  tEBtlmoQ]'  ol  wife  or  busband  In  sncb 
ee.  In  this  serlcn,  Teople  v.  Quanstroio 
17  L.  K.  -      -"- 


D  suit 


It  nbpreby  sbe  wis  Induced  ti 
a  void   marriage,  see,   in  this  series,  Morrill  v. 
I'ulmer   (Vt.)   33  L.  R.  A.  411. 

For  testimony  at  womau  to  alleged  unlawful 
marrlagn.  see  Com.  v.  Hajden  (Man.)  28  L. 
B.  A.  318. 


1  RuBsell,  CrimcB,  p.  S4t);  2  Starkie,  Et.  } 
403;  Stephai,  Digest  of  Bv.  art.  IDB. 
Mr.  J.  W.  OnrUs  also  fur  respondent. 


npe,  and  aentegced  to  ten  7«ars  in  the  state 
prison  at  Folaom.  He  appeals  from  the 
judgment  and  order  denying  his  motion  lor 
a  new  trial. 

The  facts  are  snbstantiallT'  as  follows: 
Francesco  Petruccelli  is  the  father  of  Isa- 
bdla,  and  the  husband  of  Urs.  Petruccelli, 
who  is  the  stepmother  of  Isahello.  In  De- 
oonber,  1900,  and  for  some  time  prior  there- 
t<^  the  fami^  lived  in  Baa  Bernardino.  The 
defendant  had  beMi  boarding  with  the  fam- 
ily, and  liring  in  the  same  house,  for  about 
three  months.  The  daughter,  Isabella,  was 
then  under  flfteen  years  of  age,  but  had  been 
receiving  atlentions  from  defendant,  going 
buggy  riding  with  him,  and  to  different 
places,  apparently  with  the  approbation  of 
the  parente.  He  had  asked  Isabella  to  mar- 
ry him,  but  it  is  not  clear  that  she  had 
promised  to  do  so.  Isabella  had,  prior  to 
Deeember  16,  1900,  promised  to  go  with  de- 
fendant to  Bedlands,  for  the  purpose  of  hav- 
ing him  buy  her  some  shoes  and  clothing. 
On  the  afternoon  of  said  day,  Isabella,  witn 
the  consent  of  her  parents,  went  to  Redlands 
for  the  purpose  of  meeting  the  defendant. 
He  met  her  at  the  depot,  and  they  then 
went  to  a  restaurant  and  had  "supper." 
After  that  they  went  to  the  shoe  store, 
where  defendant  bought  the  girl  a  pair  of 
■hoes,  and  to  a  dry  goods  store,  where  he 
bought  cloth  for  a  dress,  and  gave  it  to  her. 
They  then  went  to  defendant's  room  in  the 
hotel  or  lodging  house,  where  they  slept  in 
the  same  bed,  and  had  sexual  intercourse. 
They  had  breakfast  together  next  morning, 
and  returned  on  the  train  together  to  San 
Bernardino,  and  together  went  to  the  house 
of  the  girl's  father.  The  girl  told  her  step- 
mother and  her  father  of  what  had  oc- 
curred, and  it  does  not  seem  that  defendant 
made  any  attempt  to  conceal  it.  He  told 
the  stepmother  on  Sunday,  the  ISth  of  De- 
oember,  that  he  intended  to  many  the  girl; 
and  on  Monday,  the  17th,  they  were  mar- 
ried, with  the  consent  of  the  girl's  father 
and  stepmother.  The  father  went  with  de- 
fendant to  the  county  clerk's  office  to  get 
ths  marriage  license,  and  made  an  afBdavit 
stating  that  he  was  the  father  and  guar- 
dian of  the  girl,  and  that  he  consented  to 
the  marriage.  After  the  marriage  the  de- 
fendant and  Isabella  lived  together  as  hus- 
band and  wife  until  the  latter  part  of  June, 
1901.  The  information  was  filed  on  the  Tth 
day  of  September,  1901,  charging  the  de- 
fendant with  the  crime  of  rape  on  the  IQth 
day  of  December,  IDOO,  in  having  sexual  in- 
tercourse with  Isabella  Petruccelli,  then  and 
there  under  the  age  of  sixteen  years.  De- 
fendant's wife,  Isabella,  was  allowed,  under 
his  objection,  to  testify  against  him  as  to 
the  facte  occurring  at  the  hotel  at  Kedtands, 
and  which  facts  are  here  claimed  to  consti- 
tute the  crime  of  rape.  It  is  claimed  that 
the  admission  of  this  testimony  was  e 
fi9  L.  R.  A. 


and  this  is  the  controlling  questioi 


1  the 


It  is  provided  in  the  Penal  Code  (S  1322)  : 
"Except  with  the  consent  of  both,  or  in  cases 
of  criminal  violence  upon  one  by  the  other, 
neither  husband  nor  wife  is  a  competent  wit- 
ness for  or  against  the  other  in  a  criminaJ 
action  or  proceeding  to  which  one  or  both 
are  parties."  The  defendant  was  a  party, 
and  his  wife  was  called  and  testiSed  against 
him  without  his  consent.  The  crime  charged 
was  not  an  act  or  crime  committed  by  de- 
fendant upon  his  wife.  The  crime  charged 
was  upon  the  person  of  Isabella  Petruccelli, 
and  committed  before  she  became  the  wife  of 
defendant.  "Criminal  violence  upon  one  by 
the  other"  means  what  it  says, — criminal 
violence  upon  the  wife  by  the  husband,  or 
criminal  violence  upon  the  husband  by  the 
wife.  The  statute  is  founded  upon  public 
policy.  It  prohibits,  in  general  terms,  the 
examination  of  one  spouse  against  the  othtf, 
without  his  or  her  consent.  For  the  purpose 
of  protecting  one  against  the  criminal  vio- 
lence of  the  other,  the  statute  provides 
further  that  the  prohibition  shall  not  apply 
to  cases  of  criminal  violence  by  one  upon 
the  other;  that  is,  by  one  spouse  upon  the 
other  spouse.  The  exception  does  not  extend 
to  acts  committed  before  tlie  marriage.  This 
has  been  the  uniform  interpretation  of  sim- 
ilar statutes  in  other  states,  so  far  as  we 
are  advised.  In  State  v.  Evans,  13S  Mo. 
lie,  3S  8.  W.  462,  the  defendant  was  charged 
with  rape  upon  a  female  child  of  the  age  of 
thirte^i  years.  Defendant  and  the  girl  wer* 
afterwards,  and  before  the  finding  of  the  in- 
dictment, lawfully  married.  The  court  held 
that  the  wife  wos  not  a  competent  witness 
as  to  the  act  that  took  place  before  the  mar- 
riage. In  the  opinion  it  is  said:  "It  is 
ur^  by  the  attwney  general  that  this  case 
fallB  within  the  exceptions  to  the  general 
rule;  that  it  is  a  criminal  injury  to  the 
wife.  This  contention  ignores  the  limitation 
of  the  exception  itself.  Ex  vi  lermirH,  a 
wife  is  only  admitted  to  testify  concerning 
criminal  injuries  to  herself,  as  a  wife;  not 
to  a  woman  who  was  not,  at  the  time  of  the 
injury,  the  wife  of  the  defendant."  Minne- 
sota has  a  statute  similar  to  ours,  which 
provides;  "A  hushond  cannot  be  examined 
for  or  against  his  wife  without  her  consent, 
nor  a  wife  for  or  against  her  husband  with- 
out his  consent,  .  .  .  but  this  exception 
does  not  apply  to  ...  a  criminal  action 
or  proceeding  for  a  crime  committed  by  one 
against  the  other."  Gen  Stat.  18B4,  {  6062. 
In  State  v.  Pre]/,  76  Minn.  627,  7B  N.  W. 
51B,  it  was  held,  upon  an  indictment  for 
rape  by  the  husband  upon  the  wife  prior 
to  marriage,  and  when  she  was  of  the  age 
of  fourteen  years,  that  she  was  incompetent 
to  t^tify.  It  was  said  in  the  opinion:  'The 
statute  deals  with  the  parties  in  the  mar 
riage  relation,  and  not  as  to  acts  committed 
before  the  marriage."  In  Texas  the  statute 
is  similar  to  ours,  and  the  exception  is.  "ex- 
cept in  a  criminal  prosecution  for  an  offense 
committed  by  one  against  the  other."  Code 
Crim.  Proc.  18B5,  art.  776.  It  was  held  that 
the  wife,  under  the  above  statute,  could  not 
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he  permitted  to  testify  to  an  abortion  pro- 
du(!«4l  by  the  hiuband  upon  ber  prior  to  her 
marriai^  itUtitr  v.  State,  37  Tei.  Crim. 
Rep.  576,  40  S.  W.  313,  In  People  v.  Schoon- 
maker,  117  Mich.  191,  75  N.  W.  439,  the  de- 
fraidKnt  was  prosecuted  for  rape  alleged  to 
have  been  committed  hj  having  intercourse 
with  hit  wife  before  marriage,  and  while  she 
wai  under  the  age  of  consent  The  court 
held  the  evidence  of  the  wife  incompetent, 
and  reversed  the  case.  And  the  rule  here 
stated,  and  adopted  in  the  cases  cited,  is  in 
accord  with  the  common  law.  In  1  Hale, 
P.  C.  p.  301,  it  ia  stated  that  upon  an  in- 
dictment for  taking  awaj  and  forcibly  mar- 
rying a  woman,  the  woman  so  married  may 
be  sworn  against  her  husband,  if  the  force 
were  continuing  upon  her  till  the  marriage, 
for  the  reason  that,  though  a  marriage  de 
facto,  jet,  if  it  were  effected  hy  a  continued 
act  of  itixvp,  it  was  not  a  marriage  <fe  jure, 
unless  ratified  by  a  subsequent  free  cohabi- 
tation or  consent.  The  Caset  cf  Fultcood, 
Cn>.  Car.  482,  and  of  Brown,  1  Vent  243, 
are  referred  to  as  authority,  but  the  author, 
in  speaking  of  the  views  of  the  judges,  says: 
"But  most  were  of  the  opinion  that,  had  she 
lived  with  bim  any  considerable  time,  and 
assented  to  the  marriage  by  a  free  oohabita- 
tkm.  she  should  not  have  been  admitted  as 
a  witness  against  her  husband."  Id  the  case 
at  bar,  if  the  girl  had  never  freely  oonseoted 
to  the  marriage  and  oohabitatioo  with  de- 
fendant, the  question  would  be  different. 

Again,  the  statute  prohibits  the  wife  from 
being  a  witness  a^inst  her  husband,  except 
in  cases  of  "criminal  violence"  upon  her.  If 
the  crime  charged  should  be  r^arded  with 
reference  to  the  person  of  the  wife,  regard- 
less of  the  question  as  to  whether  she  was 
the  wife  at  the  time  of  its  oommissimi,  still 
we  do  not  think  it  is  a  charge  of  criminal 
violence  under  the  statute.  Tlie  act  of  hav- 
ing sexual  intercourse  with  a  female  under 
the  agtt  of  sixteen  with  her  consent  is  not  an 
act  of  criminal  violence.  It  is  a  crime  be- 
cause made  so  by  atatute.  People  v.  Vann, 
120  Cal.  IIS,  SI  Pac.  776,  and  cases  cited. 
Our  legislature  has  seen  fit  to  make  the  act 
of  sexual  intercourse  with  a  female  under 
the  age  of  sixteen  rape,  regardless  of  the 
question  of  consent     The  female  may  be  a 


voluptuous,  abandoned  woman,  and  may  ev- 
en solicit  the  male,  but  under  the  statute 
the  party  so  solicited  must  resist  at  his 
peril.  Even  then,  thougb  be  resist  like  Jo- 
seph of  old,  Potiphtr's  wife  may  cry  out 
against  bim,  and  hold  up  his  garment  as 
evidence.  The  act  is  a  crime  r^ardlesa  of 
the  question  of  violence.  In  Miller  v.  Btate, 
37  Tex.  Crim.  Rep.  576,  40  S.  W.  313,  it 
was  held  that  administering  drugs  to  a  fe- 
male for  the  purpose  of  producing  an  abor- 
tion was  not  personal  violence.  The  court 
said:  "They  subsequmtly  married,  and  the 
statute,  by  its  terms,  excludes  the  wife  from 
testifying  against  her  husband,  except  as  to 
acta  of  personal  violence  against  bo'.  How- 
ever, the  acts  constituting  and  causing  the 
alleged  abortion  in  this  case  were  the  admin- 
istration of  certain  drugs,  no  force  being 
used  in  the  administration  thereof,  and  ap- 
parently with  her  consent."  The  statute  of 
Utah  ia  in  the  exact  language  as  ours,  and 
in  Baaaett  v.  United  Stateg,  137  U.  S.  499, 
34  L.  ed.  762,  II  Sup.  Ct.  Rep.  160,  it  was 
held  that  the  crime  of  polygamy  was  not  a 
criminal  act  of  violence  by  the  husband  to- 
ward the  wife,  and  that  the  wife  was  not  a 
competent  witness.  It  is  claimed  that  the 
rule  here  adopted  will  prevent  such  crimes 
from  being  punished.  We  must  construe  the 
law,  and  not  attempt  to  make  it.  But  it 
is  not  apparent  to  us  that  it  would  be  any 
great  injustice  to  forbid  the  woman  who 
marries  a  man  freely,  and  lives  with  him  as 
his  wife,  from  testifying  that  he  had  sexual 
intercourse  with  her  before  she  was  sixteMi 
years  old  and  prior  to  her  marriage.  The 
act  was  with  her  consent.  She  knew  it  when 
she  gave  to  him  her  vow  to  be  his  good  and 
lawful  wife.  Her  moral  turpitude  fs  per- 
haps as  great  as  bis. 

It  follows  that  the  court  erred  In  admit- 
ting the  testimony,  and  that  the  jodgment 
and  order  should  be  revived. 


OEOBGU  SUPREUB  COUBT. 
Vn.  Joseph  HABRT,  Ptif.  in  Brr, 
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wrongfol  eiimldon  from  one  of  Its  can. 
though  sncb  psMraser  maj  not  have  receivsa 
an;  phyaieaJ  Injnrj  thereby. 


ERROR  to  the  Ci^  Court  for  Floyd  Coun- 
ty to  review  a  judgment  in  favor  of  de- 
igbt    to    recorer 


fendant  i 


an  action  I 


Nora. — For  a  case  In  this  series  holditic  that  I  coTera)  for  paroijsms  of  the  nervons  STStent 
coDtiWDBBtloD  tor  shame  and  martJflcatlon  ma;  ceased  by  the  indEgnity  and  bamlllatltni  snf- 
t>e  Indnded  bi  damaEes  for  ejection  of  pai-  fered  by  a  passenger  on  bslDC  wn»ttanj 
seoger,  see  Teiai  k  P.  B.  Co.  v.  Jaoies  (Tex.)  ejected,  see  Sloane  v.  Sootbsra  Callfe^la  L 
16  L.  R.  A.  847.  |  Co.    (Cnl.)    (" 

For  a  ease  holding  that  damages  may  be  re- 
69  L.  R,  A. 
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dunagcB  for  tha  alleged  wrongful  expulaioo 
of  pl^tiff  from  delenduit'B  car.    B«ver»ed. 

The  facta  are  atated  in  the  (pinion. 

Metirt.  Seaborn  Wright  and  Barvj 
Wrickt,  for  plaintiff  in  error: 

A  GommoB  carrier  is  bound  to  take  and 
tnuisport  aJl  who  oomplj'  with  ita  reaaonabla 
ntles. 

City  ((  Suburban  B.  (7«.  v.  BrvNca,  70  Oa. 
808. 

The  passenger  haa  a  right  to  rtHj  upon  In- 
formation received  from  on  anplofeo  aa  to 
what  the  rules  are. 

Atkinton  v.  Southern  R.  Co.  114  Qa.  146, 
S5  L.  E.  A.  223,  39  8.  E.  SS8. 

A  pasMoger  has  a  right  to  recover  dam- 
agea  lor  expula'an  from  the  vehicle  of  a  com- 

Citg  £  Suburban  B.  Co.  v.  Brauta,  70  Oa. 
369;  Eait  Tenneuee,  V.  d  O.  R.  Co.  v.  King, 
6S  Ga.  443,  14  S.  E.  708. 

Mmiti.  Deany  &  Harria,  for  defendant 

Unless  some  phvRieal  injury,  or  ita  equiv- 
alent, is  set  up,  tnere  can  be  no  recove^. 

There  being  no  cause  of  action  set  out  in 
this  petition,  either  a  motion  to  dismiss 
could  be  made,  or  a  general  demurrer  for 
lack  of  essential  allegations  could  be  filed 
and  beard  at  the  trial  term. 

Bobbi  V.  Ohemieal  Nat.  Bank,  07  Qa.  SZ4, 
£fi  S.  B.  348. 

The  court  will  take  judicial  cognizance  of 
the  universal  sTotem  in  street  car  transpor- 
tation of  carrjing  psasensers  bj  trip  fares, 
and  allowing  "transfers'"  over  connecting 
lines  or  branches  aa\j,  as  tacts  known  to  ev- 
eiy  man  of  common  understanding. 

Snider  t.  State,  81  Ga.  TG3,  7  S.  E.  631 ; 
Southern  R.  Co.  v.  Covenia,  100  Qa.  40,  40 
L.  R.  A.  2&3,  29  8.  E.  210;  Atlanta  Contot. 
Street  B.  Co.  v.  Arnold,  100  Oa.  GOO,  28  S. 
E.  224. 

If  a  plaintiff  have  a  ri^t  to  carria^  on  a 
street  car,  it  is  his  duty  to  produce  it.  If 
be  cannot  produce  the  evidence  of  his  right 
to  carriage,  he  must  paj  his  fare  and  look 
to  the  company  for  redress  on  his  contract, 

Uahoneu  v.  Detroit  Street  R.  Co.  93  Mich. 
«12,  IS  L.  E.  A.  33G,  63  N.  W.  793. 

Owadler,  J.,  delivered  the  opinim  of  the 
court: 

Hrs.  Mabry  brought  suit  for  damages 
against  the  Citj  ^ectric  Railway  Com- 
pany, a  street  railroad  corporation,  of  the 
dty  of  Rome.  Her  petition  allied  that  cm 
a  named  day  she  boarded  a  oar  of  the  de- 
lendaot  at  a  point  "some  200  yards  from 
the  switch  where  all  cars  on  the  line  of  the 
defendant  company  meet,  .  .  .  and 
friMn  which  points  the  cars  run  to  the  sever- 
al deetinations  of  the  line."  It  was  her  in- 
tention to  go  to  her  home  in  North  Rome. 
As  she  boarded  the  car,  she  asked  the  con- 
ductor if  she  could  rids  to  the  switch,  and 
be  transfored  to  an  outgoing  car,  and  go  to 
her  home,  and  the  conductor  replied  that  she 
could.  She  then  paid  her  fare,  and  when 
the  car  reached  the  snitch  she  "got  off  of 
the  incoming  car  from  North  Rome  and 
boarded  the  outgoing  car  to  North  Rome." 
S9  L.  R.  A. 


Transfers  of  psssengaia  were  made  artHj 
by  the  conductors  oi  the  company,  and  not 
by  written  transfer  tickets,  and  she  sup- 
posed that  she  had  been  transferred,  aa- 
promised  by  the  conductor  of  the  car  that 
she  Snt  boarded.  Aft«r  riding  a  short  dis- 
tance on  the  outgoing  car,  tile  conductor 
Bslced  for  her  fare^  Sne  told  him  that  she 
had  paid  her  far^  and  explained  the  agree* 
ment  made  by  the  conductor  of  the  car  which 
she  had  first  boarded;  but  in  spite  of  her 
protests  the  conductor  ejected  ner  in  the 
presence  of  other  passengers,  and  she  was 
compelled  to  walk  to  her  home,  a  distance 
of  more  than  a  mile.  She  sued  for  9600 
oa  account  of  wounded  feelings  and  "great 
physical  distress."  The  defen£int  demurred 
to  the  petition,  the  material  portions  of 
which  are  substantially  set  forth  m  the  fore- 
going statement,  tha  grounds  of  demurrer 
being:  (1)  That  no  cause  of  action  was  set 
out,  in  that  no  physical  injury  was  alleged 
to  have  been  sustained  by  the  plaintiff;  and 
(2)  that  no  damages  for  pain  and  suffering 


The  court  sustained  this  demurrer,  and  dis- 
missed the  petition,  and  the  plaintiff  ex.- 

It  will  be  observed  that  the  defendant  does 
not  call  in  question  by  its  demurrer  the  suffi- 
ciency of  the  all^^tions  of  wrong  done  to 
the  plaintiff  by  its  servants,  but  asaerta  that 
no  cause  of  action  is  set  out,  in  that  no 
physical  injury  is  alleged  to  have  been  sus- 
tained by  her.  So  far  aa  appears  from  the 
pleadings,  the  plaintiff  was  rightfully  on  the 
car  from  which  she  alines  that  she  was 
ejected,  and  under  the  alleged  agreonent 
made  with  her  by  the  conductor  of  the  first 
car  she  was  entitled  to  ride  to  her  home  on 
the  second  car.  After  informing  the  ctm- 
ductor  of  the  second  car  of  the  facts  of  that 
agreement,  which,  if  true,  «ititled  her  to 
ride  to  her  destination  in  pursuance  of  her 
original  design,  it  is  all^d  that  h^  over 
htr  protests,  and  in  the  presence  of  other 
passangBis,  ejected  her  from  the  car,  com- 
pelling her  to  walk  to  her  home,  a  distance 
of  more  than  a  mile.  Her  suit  is  for 
wounded  feelings  and  phyaieal  disLreaa  on  ac- 
count of  thia  wrongful  treatment.  "Wound- 
ing a  man's  feelings  is  as  much  actual  dam- 
age aa  breaking  Ms  limbs.  The  difference  is 
that  one  is  internal  and  the  other  external ; 
one  mental,  the  other  physical."  Head  t. 
Oeorgia  P.  R.  Co.  79  Qa.  300,  7  S.  E.  21S. 
The  defendant  company  owed  the  duty  to- 
the  plaintilT  to  carry  her  safely  and  properly 
to  her  destination,  and  under  this  obligation 
she  was  entitled  to  be  treated  respectfully. 
If  it  intrusted  thia  duty  to  servants,  the  law 
holds  it  responsible  for  the  manner  in  which 
these  servants  executed  their  trust.  The 
precise  question  made  by  the  demurrer  in 
the  case  at  bar  was  before  this  court  in  tht: 
cose  of  CoU  V.  Atlanta  A  W.  P.  B.  Co.  102 
Qa.  474,  31  B.  E.  107.  In  the  present  case, 
as  in  the  case  cited,  the  question  presented 
is,  Docn  the  law  afford  any  redreas  for 
wounded  feelings  unaccompanied  by  injury 
to  the  person  or  purset      Both    cases    art- 


QEOBOU.   SUPREin  CODBT. 


Dw., 


clearly  dlstinguishabk  from  the  case  of 
Chapman  v.  Western  V.  Teleg.  Co.  BB  Ga. 
763,  17  L.  R.  A.  430,  IS  B.  E.  901.  In  the 
Chapman  Case  there  waa  no  tort  independ- 
eutly  of  the  violation  of  the  contract,  and  in 
tiich  eases  the  best  decisions  of  the  courts 
«f  l&Bt  resort  are  to  the  efTect  tEiat  the  dam- 
ages recoverahle  are  strictly  compensatory, 
and  take  on  the  rindictive  or  exemplary  fea- 
ture only  in  cases  where  the  injury  is  wil- 
ful, wanton,  or  malicious.  That  ease  pro- 
ceeds upon  the  idea  of  a  ne^lig^t  omission 
to  perform  a  contrsj^tuai  obligation,  and  the 
Judgment  might  well  have  been  placed  upon 
the  character  of  the  suffering  alleged  and  the 
remoteness  of  the  damages  arising  there- 
from. The  case  at  bar,  however,  is  based 
upon  the  wrongful  commission  of  an  overt 
act,  which  in  itself  involTed  the  feelings, 
sensibilities,  and,  in  a  measure,  the  repuU- 
tjon,  of  the  plaintiff;  an  act  tending  t«  de- 
grade her  in  the  eettmaJ:ion  of  other  persons 
present  at  the  time.  The  injury  alleged  is, 
not  the  failure  to  carry  the  plaintiff  to  her 
destination,  but  her  expulsion  from  the  car 
over  her  protestations  of  her  right  to  re- 
main thereon.  We  do  not  think,  therefore, 
tfeat  the  Chapman  Cam  is  applicable  to  the 
case  at  bar.  While  the  law  protects  the  per- 
son of  the  citizen  from  physical  injury,  it 
also  protects  his  feelings  from  laceration, 
and  will  apply  money  to  such  wounds  as  a 
salve  for  tDeir  healing. 

The  court  erred  in  sustaining  the  demur- 
rer to  the  petition,  and  the  judgment  i* 
tkerefort  roveraei. 


SOUTHERN  RAILWAY  COMPANr  tt  at. 


*1.     Tbe   om\r   datr   wkleh   a   rallrotrf 

PBBwr  upon  or  about  Its  proparty,  la  not  to 
Injure  him  wantonlr  or  wilfully  i  but  this 
nils  does  not  i«lle*e  tbe  companj,  nader  sll 
ciTcnuistHUccK.  from  anticipating  the  pres- 
ence of  ■  trespasser  npoo  Its  property,  anil 
from  taking  proper  precantioDS  to  pnTent  tn- 
]ai7  to  blm. 
2.  'Where  •.  anmbBP  at  ehlldrBB,  rang;- 
Inc  !■  B«e  from  six  to  Sftcn  Tears, 
arc.  with  tbe  knowledge  and  witbout  tbe  dis- 
approval of  the  employees  of  ■  rntlrosd  com- 
paay  In  charge  of  Its  trains,  permitted  to 
board  and  ride  upon  the  trains  while  they 


N'OTK. — As  to  doty  of  railroad  company  to 
cbUdren  trespassing  on  track  or  cars,  see  also. 
In  this  series.  Ward  v.  Soutbern  P.  Co.  (Or.) 
23  L.  U.  A.  715 :  Bottoms  t.  Seaboard  i  R.  R. 
|-u.  {N.  C.)  25  L.  R.  A.  784,  and  note;  Baniey 
T.  ilannlbal  &  St.  3.  R.  Co.  (Uo.)  2S  L.  R.  A. 
S47  :  Roth  T.  Union  Depot  Co,  (Wasb.)  91  L. 
R.  A.  8SS :  HBTanDsh,  R  *  W,  R.  Co.  T.  Waller 
S9  L.  R.  A. 


are  passing  oiec  a  side  track  tbroogb  a  play- 
grouDd  of  the  children  to  a  pdut  beyond,  and 
while  they  are  returning  from  sncb  point  to 
the  main  line  of  tbe  road,  the  children  alight- 
ing from  tbe  trains  at  the  limits  of  the  play- 
groDod.  both  going  and  retuming,  and  this 
custom  Is  a  contlnaous  one,  engaged  In  when- 
arer  the  trains  enter  the  playgroond.  It  la  tbe 
daty  of  tbe  employees  of  a  train,  wbo  am 
aware  of  this  custom,  to  snttctpste  that  when 
tbe  train  en  ten  the  playground  tbe  chlldreB 
will  attempt  to  ride  upon  It  and  allgbt  froB 
II  at  the  point  where  they  bave  bsen  accns- 
tomed  to  do  BO ;  and  they  are  under  a  fnrUur 
duty,  consequent  upon  the  flrst.  to  taks 
proper  meaaures  to  prevent  Injury  to  neb 
children. 

3.  Wkare,  wader  tke  fllrssHataaoaa 
above  detailed,  a  child  laeUaa  !■ 
ex  per  I  en  ee  and  discretion,  and  Incapable 
of  appreciating  the  danger  Incident  to  his 
conduct,  gets  upon  the  ruanlDg  board  behind 
the  tsnk  of  aa  engine  before  tbe  engine  begins 
Ita  return  trip  through  tbe  playground,  and 
Is  Injured  while  stlemptlng  to  Jump  tbere- 
trom  at  tbe  point  where  children  have  been 
for  a  long  time  previous  contlBuoosly  in  the 
habit  of  alighting,  tbe  company  Is  liable  In 
damages  tor  the  Injuries  thus  received,  even 
Ibougb  Its  employees  In  cbarre  of  the  train 
have  no  actual  knowledge  of  the  presence  of 
tbe  child  Qpon  tbe  rannlag  board  of  tbe  en- 
gine. Ad  ordinarily  prudent  person  woald, 
under  such  circumstances,  have  reason  to  an- 
ticipate the  presence  of  the  child  upon  the 
engine,  and  the  servants  of  the  company,  aa 
pmdent  men.  would  be  required  to  ascertsln 
whether  tbe  child  Is  In  fact  upon  the  engine 
before  bcglnnlnE  tbe  return  trip,  and  sboold 
ellber  require  him  to  alight,  or,  at  least,  atop 
tbe  trulD  for  this  purpose  at  the  place  where 
tbe  children  have  been  accustomed  to  alight. 

4.  A  petlllaa  settlaK  forth  faets  such  as 
are  above  detailed  should  not  have  bean  dis- 
missed on  a  general  demuirer. 


(December  10,  1903.) 

ERROR  to  the  Superior  Court  tor  Flo^d 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover 
damages  for  personal  injuries  allwed  to 
have  been  caused  by  defendants'  n^ligenoa; 
Rmiersed. 

The  facta  are  stated  in  the  opioioa. 

Jfeasrs.  Sealrana  Wrisltt  and  'Bmirj 
Wrlfht,  for  plaintiff  in  error: 

Tba  duty  to  a  trespasser  is  to  observe  or- 
dinary care  not  to  injure  him  after  his  dan- 
ger is  discovered. 

Cavamah,  F.  £  W.  R.  Co.  t.  WoUer,  97 
Ga.  1S4,  34  L.  R.  A.  469,  2S  S.  E.  823] 
Hambrighl  t.  Wealern  &  A.  K.  Co.  112  Gs. 
36,  37  S.  E.  96. 

Knowledge  ol  the  trespasser'n  presenoi 
may  he  either  actual  or  constructive. 

CrawfOTd  v.  Bouthern  B.  Co.  lOS  Gc.  STft 
33  S.  E.  826;  Savannah,  F.  &  fC.  R.  Co.  \. 
Waller,  97  Ga.  164,  34  L.  R.  A.  459,  25  8. 

(Ga.)  34  L.  R.  A.  459  i  Gunn  v.  Ohio  River  B. 
Co,  (W.  Va.)  SS  L.  R.  A.  675  ;  Roase  v.  8t.  rani 
&  D.  R.  Co.  (Minn.)  37  L.  IL  A.  .191:  Uack  v. 
South  Bound  R.  Co.  (S.  C.)  40  L.  R.  A.  079; 
Trudell  v.  Ornnd  Trunk  It.  Co.  (Mich.)  SS  L. 
a.  A.  2T1 ;  Becker  v.  Louisville  ft  N.  R.  Co. 
(Ky.)  63  L.  R.  A.  267;  Hason  v.  Southern  R. 
Co.  <a.  C.)  63  L.  B.  A.  913. 
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E.  S23;  Smith  v.  Bavannah,  F.  <£  W.  R.  Oo. 
84  Oa.  ess.  11  8.  E.  4GS. 

C<mHtructiTe  knowledge  is  notioe  eutScient 
to  excite  attention,  and  to  put  a  party  on 

Ga.  Civil  Code,  3833;  SavannaK,  F.  S  W. 
R.  Co.  V.  Waller,  97  Qa.  164,  34  L.  R.  A. 
469,  25  B.  E.  823;  Crawford  v.  Southern  R. 
Co.  106  Ga.  870,  33  S.  £.  826;  Bmith  v. 
Savannah,  F.  it  W.  B.  Co.  84  Ga,  698,  11  S. 
£.  465,  86  Ga.  229,  12  S.  E.  579;  Wynn  v. 
Oilg  £  Suburban  R.  Co.  91  Oa.  348,  17  S. 
E.  649. 

ConBtructiTe  notice  may  be  inferred  from 
notice  of  a  ciutom  or  a  habit. 

Soutton  V.  Oale  City  Street  R.  Oo.  69 
Ga.  272,  IS  S.  E.  323;  Perry  y.  Macon  Con- 
tol.  Street  R.  Co.  101  Ga.  400,  2S  S.  E.  304; 
Shaw  v.  State,  102  Ga.  660,  29  S.  E.  477 ; 
Graicford  v.  Southern  R.  Co.  106  Ga.  870, 
33  S.  E.  S26. 

Ordinary  care  ia  the  degree  of  cara  ev- 
ery prudent  man  eierciaea. 

Ga.  Civil  Code,  2SS8;  Bohler  v.  Ouent,  60 
Ga.  188;  Central  R.  d  Bkg.  Co.  v.  Rylea, 
94  Ga.  420,  11  S.  E.  409;  Holland  v.  Sparks, 
92  Gs.  753,  18  S.  E.  990;  Craaford  v.  SoMh- 
ern  R.  Co.  106  Qa.  870,  33  8.  E.  826. 
'  It  is  a  question  for  the  jury  whether  a 
railroad  company,  having  notice  that  a  child 
Ib  in  a  place  at  danger,  exercises  the  requi- 
site cajre. 

BranftaiK  t.  Central  R.  Co.  78  Qa.  35,  1 
S.  E.  274. 

If  a  railroad  company  fails  t«  exercise 
ordinaiT  care  in  preventing  an  imminent  in- 
jury of  which  it  has  notice,  such  failure 
amounts  to  recklessness. 

Atlanta  R.  d  Power  Co.  v.  Wolfcer,  112 
Ga.  726,  38  S.  E.  107. 

When  children  are  on  or  about  a  work 
train  so  frequent^  that  a  person  of  ordi- 
najy  prudence  will  apprehend  danger  to 
them,  the  fact  that  employees  do  not  know 
that  a  child  is  on  the  train  in  a  dangerous 
position  does  not  relieve  the  railroad  com- 

Eny  from  liability  for  an  accident  reault- 
^  therefrom. 

St.  LoviU  S.  W.  R.  Oo.  T.  Ahemathy  (Tex. 
Civ.  App.)  eS  8.  W.  639. 

Keasra.  Wh.wmtmt»  M  Mftddox  and  Har- 

xis  M  Obaiablee,  for  defendants  In  error: 

The  facta  alleged  in  the  petition  wholly 

fail  to  make  a  case  of  liability  against  the 


Cobb,  J.,  delivered  the   opinion    of   the 

The  plalntiif  brought  his  action  against 
the  railway  company  and  Wyiey  Hartm  for 
damages.  The  defendants  filed  a  demurrer 
to  the  petition  upon  varioua  grounds.  The 
demurrer  was  sustained,  and  the  plaJntifT 
excepted.  The  only  ground  of  the  demurrer 
insisted  upon  in  this  court  was  that  which 
set  np  that  the  petition  set  forth  no  cause 
of  action.  The  petition  was,  in  substance, 
as  follows:  On  the  10th  day  of  June,  1901, 
and  for  two  or  three  years  prior  thereto, 
the  defendant  company  used  a  track  extend- 
60  L.  H.  A. 


to  the  yard 
the  day  above  named.  Mid  for  some  time  pri- 
or thereto  had  been,  used  as  a  playground 
by  the  children  of  the  village.  It  was  the 
custom  of  these  children  to  board  the  en- 
gines and  cars  of  the  defendant  when  they 
came  into  the  common,  and  ri(*e  upon  than 
while  th^  remained  in  that  place;  and  when 
such  engines  and  cars  entered  the  yard  of 


when  the  engines  and  cars  left  the  c 
for  tlie  main  line  the  children  would  jump 
from  them  to  the  ground.  This  was  not  an 
occasional  practice,  but  was  usually  and 
regularly  done  when  the  engines  and  cars 
came  into  the  common.  This  custom  of  the 
children  to  ride  upon  and  jump  off  the  cars 
and  engines  was  known  to  the  defendant 
company,  through  the  knowledge  of  its 
servants  and  employees  who  operated  tjie 
trains,  and  to  Wylty  Hartin,  a  servant  of 
the  railway  company,  who,  vrith  other  em- 
ployees, was  in  charge  of  the  engine  and 
cars  on  the  date  above  mentioned.  The  chil- 
dren who  were  accustomed  to  hoard  the  en- 
gines and  cara  of  the  defendant  while  on 
the  common  ranged  in  age  from  lii  to  fif- 
teen years.  On  June  10,  1901,  the  plaintiff, 
a  child  of  eight  years,  was  upon  the  village 
common  with  a  laree  number  of  other  chil- 
dren, when  a  switch  engine  of  the  defend- 
ant company,  which  was  pushing  a  number 
of  box  cars,  cams  into    the   r — ' 


turing  company.  While  the  engine  and  a 
were  stationary,  a  number  of  children 
climbed  upon  and  into  the  cars;  and  one 
child,  together  with  the  plaintiff,  stepped 
upon  the  running  board  behind  the  tank  of 
the  engine.  In  a  few  moments  the  ears 
were  pushed  by  the  engine  into  the  yard. 
The  engine  itself  did  not  enter  the  yard, 
but  was  reversed,  and  started  backward, 
with  the  plaintiff  and  his  companion  on  the 
running  board.  When  the  plamtiff  and  his 
companion  discovered  that  the  engine  ^^s 
going  out  to  the  main  line,  they  jumped 
from  the  engine,  as  was  the  custom ;  and  in 
doing  so  the  plaintiff  fell  under  the  ensine. 
whiuL  ran  over  his  legs,  cutting  them  off  be- 
tween the  knees  and  ankles.  The  plaintiff 
had  never  been  upon  the  cars  or  engine  be- 
fore that  time,  and  was  induced  to  do  BO 
upon  the  occasion  in  question  by  the  unre- 
strained liberty  of  many  other  children, 
some  older  and  some  younger  than  himself, 
to  90  ride  upon  the  engine  and  cars.  The 
petition  allef^es  that  it  was  the  daily  cus- 
tom of  children,  too  young  to  appreciate 
the  danger,  at  the  particular  place  men- 
tioned, to  ride  upon  and  jump  from  the  en- 
gine and  cars  of  the  company,  and  this  eua- 
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torn  waB  known  to  defendant  cotnpanj  and 
to  VVylef  Hartin.  It  is  alleged  that  no  rea- 
sonable, serious,  and  elTective  effort  to  keep 
the  chjldren  off  the  engine  and  cars  at  this 
particular  place  had  been  made  bj  the  em- 
ployees of  defendant  who  operated  the  en- 
gine and  cars,  or  anyone  else,  and  this  was 
Known  to  defendant  company  and  to  Wyley 
Ilartin;  that  the  children  could  have  been 
kept  off  and  away  from  the  engine  and  cars 
by  ordinary  and  reasonable  care  and  effort; 
that  knowledge  of  the  presence  of  the  chil- 
dren put  the  defendant  company  and  Wyley 
Hartin  upon  legal  notice  of  the  presence  of 
the  plaintiff  upon  the  running  board  of  the 
engine  at  the  time  of  bis  injury,  and  imposed 
upon  dcfendonts  the  duty  of  e>:ainining  the 
cars  and  engine  before  starting  for  the  main 
line  of  tbe  road,  and  of  removing  the  plain- 
tiff therefrom;  tlmt  the  injury  was  occa- 
sioned by  the  negligence  of  defendants;  and 
that  the  plaintiff  was  without  fault,  he  be- 
ing an  infant  of  eight  years. 

Notwithstanding  the  plaintiff  was  an  in- 
fant of  immature  years,  he  was  wrongfully 
upon  the  ninninfi  board  of  the  company's  en- 
gine, and  was  therefore  a  trespasser.  The 
only  duty  which  a  railroad  company  owe* 
trespasser  is  not  to  injure  him  wantonly 


proper  precautions  after  tbe  presence  of  a 
trespasser  in  a  position  of  peril  has  been 
discovered.  It  will  not  do,  however,  to  lay 
this  down  as  an  absolutely  invariable  rule. 
A  railroad  company  may,  by  its  own  acts 
and  conduct,  impose  ttpon  itself  the  duty  of 
anticipating  tbe  presence  of  a  trespasser  in 
such  a  position.  Indeed,  in  no  case  would 
the  servants  of  a  railronil  company  in  charge 
of  its  train  be  warranted  in  closing  their 
eyes  to  avoid  seeing  a  person  of  whose  pres- 
tnce  they  had  bad  previous  warning,  orwhen, 
under  the  circumstances,  they  ought  to  have 
known  of  bin  presence.  In  referring  to  the 
duty  of  a  railroad  company  to  a  trc-npasser 
upon  or  near  its  trains,  Mr.  Justice  Fi^^h, 
in  Crawford  v.  Southern  B.  Co.  100  Ga. 
azo.  873,  33  S.  E.  826,  827,  used  this  lan- 
guage; "Admitting,  for  the  sake  of  the  ar- 
gument, that  the  general  rule  is  that  a  rail- 
road company  owes  no  duty  Ut  a  trespasser 
who  is  upon  or  dangerously  near  its  track 
in  front  of  a  moving  train,  until  its  servants 
have  discovered  his  presence  th ere, ajid  there- 
fore, so  fnr  PS  his  safety  is  concerned,  is  not 
obliged  to  maintain  a  lookout  in  tbe  direc- 
tion in  which  the  train  is  moving,  we  do 
not  think  that  this  could  properly  be  held 
to  lie  a  uniform,  lixed,  ana  invariable  rule, 
applicable  alike  to  all  eases  and  under  all 
circumstances.  Conduct  which  iitig^t,  un- 
der one  set  of  circum»tances,  show  that  all 
ordinary  and  rei^onable  care  and  diligence 
had  been  observed,  might,  under  a  different 
set  of  circumatunces,  be  insufficient  to  show 
an  t^servancc  of  such  care  and  diligence. 
We  think  that  such  a  rule  could  mean  no 
more  than  this:  Taking  the  locality  where 
the  train  is  running,  and  all  the  surrounding 
circumstances,  if  those  in  control  of  the 
movement  ol  the  train  have  no  reason  to  ap' 
69  L.  R.  A. 
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Kehend  that  there  may  likely  be  >  human 
ing  on  the  track  in  Iront  of  the  eogine. 
they  are  under  no  duty  to  one  who  may  in 

fact  be  there,  until  they  have  actually  dis 
covered  that  he  is  there.  But  if,  from  the 
locality  or  surrounding  eircumatanoes,  there 
is  reason  to  apprehend  that  the  track  in 
front  of  the  locomotive  may  not  be  clear  of 
human  beings,  then,  it  seems  to  us,  it  is  the 
duty  of  tbe  employees  of  the  company  to 
keep  a  lookout  ab^  of  the  train."  There 
is  no  reaion  why  the  rule  above  laid  down  is 
not  applicable  to  trespassers  in  other  sil 
uations  of  peril  in  and  about  the  property 
of  railroad  comjinnies;  and  in  such  cases 
it  may  t>e  laid  down  as  a  safe  rule  tJiat  the 
railroad  company  must  not  wantonly  or  wil- 
fully injure  the  trespasser  after  his  pres- 
ence has  become  known,  and  must  use  prop- 
er diligence  to  discover  him,  if,  under  a)) 
the  circumstances,  it  has  reason  to  antici 
pate  that  he  may  be  present  at  that  partic- 
ular place  and  that  particular  time.  And 
more  especially  would  this  be  ao  In  a  case 
where  the  company,  by  its  own  acta  and 
conduct,  rendered  it  likely  that  he  might  be 
present  at  that  time  and  place.  The  rule  as 
to  tbe  duty  of  the  company  to  anticipate  the 
presence  of  an  infant  trespasser  is  no  more 
rigorous  than  in  the  case  of  an  adult;  but 
there  are  cases  wbere  tbe  company  would  be 
justified  in  asauming  that  an  adult  would 
extricate  himself  from  his  position  of  peril, 
when  it  would  not  be  authorized  to  presume 
that  an  infant  of  immature  years,  and  lack- 
ing in  discretion  and  judgment,  would  do  so. 
A  railroad  company  cannot  in  aJl  cases 
relieve  itself  from  liability  to  a  trespasser 
by  showing  merely  that  its  servants  and  em- 
ployees did  not  loiow  of  the  presence  of  the 
trespasser,  but  in  some  cases  it  must  go 
furtJier,  and  show  that  there  were  no  cir- 
cumstancea  from  which  an  ordinarily  pru- 
dent person  would  have  had  reason  to  antic- 
ipate bis  presence.  See,  in  this  connection. 
Williana  v.  Sanaaa  City,  8.  A  U.  R.  Co. 
90  Mo.  275,  B  S.  W.  573;  Atckieon,  T.  £  8. 
F.  K.  Co.  V.  Plaskctt.  47  Kan.  107,  28  Pac. 
401 1  WhaUn  v.  Ckicago  d  N.  W.  E.  Co.  75 
Wis.  654,  44  N.  W.  849;  Chicago  &  \.  W. 
R.  Co.  V.  Bmith,  40  Mich.  604,  41  Am.  Rep. 
177,  0  N.  W.  830;  Townteij  v.  Chiecgo,  U. 
d  St.  P.  H.  Co.  63  Wis.  021.  11  N.  W.  55; 
/■.'asl  8t.  Louis  Connertiaa  It.  Co.  v.  Jcnka, 
54  111.  App.  01,  OQ;  3  Elliott,  Bailroads,  { 
1200;  Honkins,  Personal  Injuries,  i  87.  U 
a  railroad  company  expressly  invites  or  tac- 
itly permits  persons  to  be  upon  its  premiriB, 
or  in  or  about  its  machinery,  the  company 
owes  to  such  persons  the  duty,  not  only  not 
to  injure  thcni  when  their  presence  becomes 
known,  but  also  to  anticipate  their  pres- 
ence at  the  time  when  or  the  place  where 
such  invitation  or  permission  would  proba- 
bly bring  about  their  presence,  and  to  take 
such  me:isures  as  ordinary  prudence  would 
require  to  prevent  injury  to  them  if  tbej 
are  in  fact  present.  A  railroad  company  is 
the  owner  of  its  right  of  way,  its  track,  and 
its  machinery',  and  is  entitled  to  exclude 
therefrom  otliera  who  have  no  interest  or 
right  therein.     A  rr.ilrood  company  which 
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contfnumislf  ponmite  persons  to  be  upon  ita 
rlg^t  of  w&y,  or  in  or  about  its  machiaery, 
at  given  times  and  places,  is  put  on  iiotici: 
by  this  conduct  on  itB  part  that  audi  per- 
sons may  be  present  at  such  times  and 
plaeea;  and  by  this  conduct  it  imposes  upon 
itself  the  duty,  not  only  to  prevent  injury 
to  such  persons,  but  to  anticipate  th^ir  pi 
rnce,  and  tuke  the  precautions  of  an  ordi 
rily  prudent  person  to  prevent  injury  to 
them.  Let  these  principles  be  uppHra  to 
the  allegntions  of  the  petition  in  the  pres- 
ent case.  It  ia  alleged  that  a  side  track  of 
the  defendant  company  extended  through 
village  common  used  by  the  children  of  the 
village  aa  a  pIa3*ground,  and  that,  with  the 
knowled^  of  the  company  and  its  servanta 
in  charge  of  its  engines  and  cars,  these  chil- 
dren were  accustomed  to  bnord  the  eiigines 
and  cars  aa  they  came  through  the  common, 
and  ride  upon  them  to  the  limits  of  the  com- 
mon. On  the  occasion  uj>on  nhich  the  plain- 
tiff was  injured,  the  children,  following  the 
usual  cuHtom,  and  without  any  objection  be- 
ing raised  by  the  emplc^ees  of  the  company, 
got  upon  a  switch  engine  and  the  cars  at- 
tached thereto  for  the  purpose  of  riding  the 
length  of  the  coromon.  If  the  ellegatiooa  ' 
the  petition  are  true,  it  is  impossible  to  o 
elude  th^t  the  servants  of  the  company 
charge  of  the  engine  and  cars  did  not  know 
that  the  children  had  boarded  them;  and  as 
it  was  the  custom  of  the  children  to  ride  out 
toward  the  main  line,  to  the  end  of  the  com- 
mon, ordinary  prudence  would  require  that 
the  employees  of  the  company  should  antic- 
ipate that  some  of  them  would  remain  on 
the  engine  or  cars  until  the  end  of  the  com- 
mon was  reached.  Negligent  ignorance  is, 
in  law,  the  equivalent  of  knowledge;  and,  if 
the  servants  of  the  company  knew  the  chil- 
dren were  aboard  the  cars  or  upon  the  en- 
gine, it  was  their  duty  to  stop  the  train  and 
require  them  to  get  off.  Instead  of  doing 
this,  the  train  was  allowed  to  proceed  on  its 
way,  thus  allowing  small  children,  inexpe- 
rienced and  without  discretion,  to  alight  from 
the  moving  train.  The  plaintiff  in  this  case 
was  a  boy  eight  years  of  age,  probably  in- 
capable of  appreciating  the  danger  of  alight- 
ing from  a  moving  train, — especially  when 
guided  by  the  example  of  an  older  boy  who 
was-  his  comppnicn.  The  plaintiff  was  on 
the  running  board  of  an  engine  which  was 
moving  backwards,  and,  according  to  the  al- 
legations of  the  petition,  the  servants  of  the 
defendant  company  had,  as  reasonably  pru- 
dent persons,  sufficient  grounds  to  anticipate 
his  presence  upon  the  engine,  and,  in  legal 
contemplation,  knew  he  was  there,  were 
aware  of  his  perilous  position,  and  yet  took 
no  steps  to  protect  him  against  his  igno- 
rance and  ineKpi^rience.  The  allegations  ol 
the  petition  make  a  case  of  wanton  and  wil- 
ful injury,- — not  wilful  in  the  sense  of  in- 
tentional, but  wilful  in  the  legal  sense, 
growing  out  of  a  failure  to  anticipate  the 
plaintilTs  presence  and  provide  against  his 
injury,  when  it  should  have  been  done. 

Railroad  companies  may  not  be  bound  to 
anticipate  that  children  will  be  allured  by 
passing  trains,  and  attempt  to  board  and 
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ride  upon  them.  But  when  the  right  of  way 
of  a  railroad  company  rstetida  through  a 
place  used  by  n  number  of  children,  of  ages 
varying  from  six  to  fifteen  years,  as  a  play- 
ground, and  when  these  children  are  accus- 
tomed continuously,  every  time  the  train 
enters  the  playground  when  they  are  upon 
it,  to  swarm  upon  the  train  and  ride  to  ths 
limits  of  the  playground,  and  when  the  em- 
ployees of  the  company  know  of  this  cus- 
tom and  make  no  objettion  to  it,  the  com- 
pany  is  bound   to  carry  the  burden  which 


company  to  comply  with  the  demands  of 
ordinary  care  for  the  prevention  of  injury 
to  the  children.  In  Louisville  d  N.  H.  Co. 
V.  Fopp,  flfl  Ky.  B9,  27  S.  W.  992,  the  rail- 
road company  had  two  cars  stationed  on  a 
side  track  near  a  depot  for  the  purpose  of 
being  attached  to  an  excursion  train.  Chil- 
dren of  all  sizes  were  in  the  habit  of  going 
about  the  depot  building  and  grounds  for 
pastime  and  amusement,  and  this  was 
known  to  the  servants  of  the  company  in 
charge  of  the  train  by  which  the  plaintiff,  a 
Bmall  boy,  was  injured.  It  appears  that 
the  plaintiff  and  a  companion  went  into  one 
of  the  vacant  cars  to  get  ice  water,  and  re- 
mained in  the  car.  loitering  about,  for  some 
time;  the  plaintiff  remaining  on  the  plat- 
form. When  an  engine  with  four  cars  at- 
tached was  backed  for  the  purpose  of  mak- 
ing a  coupling  to  the  car  on  which  the  ploin- 
titf  was  standing,  be  became  frightened,  and 
endeavored  to  get  on  the  bumper  of  the  car. 
and,  while  making  this  attempt,  was  caught 
betw^n  the  hacking  car  ana  the  bumper, 
and  was  injured.  Tliere  was  no  evidence 
that  the  employees  in  charge  of  the  train 
actually  saw  the  plaintiff  in  time  to  avoid 
injuring  him.  but  the  company  was  held  lia- 
ble on  the  theory  that  under  the  circum- 
stances of  the  case  they  were  bound  to  an- 
ticipate his  presence  there,  and  to  take  prop- 
er measures  to  prevent  injury  to  him.  In 
Tkompion  v.  Misaovri,  E.  i  T.  R.  Go.  11 
Tei.  Civ.  App.  307,  32  S.  W.  191,  the  peti- 
tion alleged  that  the  plaintiff,  a  child  of 
twelve  years  of  age,  was  injured  while  at- 
tempting to  board  a  moving  freight  train  at 
a  public  crossing  which  was  much  frequent- 
ed by  children  and  the  public  generally,  it 
was  alleged  that  the  plaintiff  and  other  chil- 
dren were,  within  the  knowledge  of  the  em- 
ployees in  charge  of  the  train,  in  the  hnMt 
of  boarding  trains  at  that  crossing  and  rid- 
distAnce,  and  that  the  fact  that  the 
plaintiff  was  attempting  to  board  the  train 
when  he  was  injured  either  was  known  to 
the  employees  operating  the  train,  or  could 
have  been  known  by  the  exercise  of  ordinary 
diligence.  It  was  held  that  the  declaration 
set  forth  a  cause  of  action.  In  Tulli/  v. 
Philadelphia,  W.  d  B.  R.  Co.  2  Penn.  (Del.) 
537,  47  Atl.  1019,  a  boy  was  killed  while  on 
an  empty  stationary  car  of  the  defendant 
company.  There  was  evidence  tending  to 
show  that  the  employees  of  the  company  ac- 
tually knew  of  the  boy's  presence  nnon  tha 
r,  and  evidence  of  a  custom  on  the  part 
coildren  to  play  in  the  empty  cars  of  tho 
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denee,  actually  knew  of  the  boy's  presence, 
evidence  of  the  custom  was  immaterial.  In 
aairiman  v.  I'illsburgh,  C.  d  St.  L.  R.  Co. 
45  Oliio  Sf.  11,  12'N.  E.  451,  the  company 
was  held  liable  for  injuriea  received  bv  a 
boy  from  aji  exploding  torpedo  which  had 
been  pifked  up  by  the  boy,  and  which 
the  company  had  placed  on  its  track  at  a 
point  where  the  plaintifT  and  other  children, 
together  with  the  general  public,  had,  with 
the  knowledge  and  without  the  dtaapproral 
of  the  company,  been  accustomed  to  cross 
the  track.  The  recent  case  of  81.  Louia  B. 
W.  R,  Co.  V.  Ahematliy  (Te\.  Civ.  App!) 
68  S.  W.  539,  is  veTj  similar  to  the  present 
ease.  In  that  case  the  company  was  en- 
gaged in  ditching  and  leveling  up  its  road- 
bed with  a  steam  plow,  within  the  limits  of 
an  incorporated  town.  The  construction 
train  used  by  the  company  consisted  of  an 
engine  and  three  or  four  cars,  and  the  steam 
plow  and  scraper  were  attjched  to  this 
train.  The  machinery  and  apparatus  were 
new  to  the  residents  of  the  town,  and  at- 
tracted many  children  and  grcwn  people  to 
BOO  tlicm  operate.  From  the  time  the  work 
was  commenced,  numbers  of  small  boys, 
from  five  to  eighteen  years  of  age,  were  at- 
tracted by  the  train  and  machinery,  especial- 
ly before  and  after  school  hours,  and  on 
Saturdays  all  day,  ranging  in  numbers  from 
ten  to  fifty.  The  hoys  were  permitted  by 
the  employees  to  ride  upon  and  bo  in  and 
around  the  train,  in  the  caboose,  on  the 
steps,  on  the  Hat  cars,  around  the  air  ma- 
chinery, in  the  cab  of  the  engine,  on  the 
cowcatcher,  along  and  upon  the  ri^bt  of 
way,  and  in  front  of  the  plow  and  behind  it. 
The  son  of  the  plaintiffs,  a  boy  ten  years  of 
age,  was  sem  by  a  byst&nder  riding  upon 
the  pilot  attached  to  the  tender  of  the  en- 


lying  across  the  trsclc  rail,  just  in  front  of 
the  back  wheels  of  the  tender,  and  then  it 
WAS  impossible  to  prevent  the  train  from 
running  over  him.  The  employees  of  the 
train  did  not  know  that  the  ooj  was  on  the 
pilot  attached  to  the  tender  of  the  engine. 
The  court  ruled:  "Where  children  are  CHi 
or  about  a  work  train  so  frequently  that  a 
person  of  ordinary  prudence  will  apprehend 
danger  to  them,  the  fact  that  employees  do 
not  know  that  a  child  is  on  the  train,  in  a 
dangerous  position,  does  not  relieve  the  rail- 
road company  from  liability  from  an  acci- 
dent resulting  therefrom."  In  the  opinion, 
in  discuBsiog  whether  the  court  properly 
submitted  to  the  jury  the  question  whether 
the  employees  of  the  defendant  ought  to 
have  anticipated  the  boy's  presence  on  the 
pilot  of  the  engine,  it  is  said:  "If,  as  a 
matter  of  fact,  boys  of  immature  years  and 
discretion  were  on  and  about  the  train  so 
frequently  that  perscais  of  ordinary  pru- 
dence would  have  apprehended  danger  to 
them,  although  the  employees  at  the  time 
did  not  know  deceased  was  on  the  train, 
then  it  devolved  upon  the  employees  to  use 
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ordinary  care  to  ascertain  whether  or  not 
some  were  on  the  train,  and  prevent  in- 
jury." This  cose  is  to  be  distinguished  from 
the  case  of  Undencood  v.  Wetlcra  d  A.  B. 
Co.  105  Ga.  48,  31  a.  E.  123,  in  that  there 
were  in  that  case  no  allegations  in  the  pe- 
tition from  which  it  appeared  that  the  em- 
ployees in  charge  of  the  trsin  had  reason  to 
apprehend  that  Underwood  was  upon  or 
about  the  train  at  the  time  of  the  injury. 
It  was  alleged  that  he  had,  previously  to  the 
injury,  been  in  the  habit  of  climbing  upon 
and  riding  on  the  moving  trains  of  the  de- 
fendant at  that  place,  but  there  was  no 
allegation  which  would  charge  the  em- 
ployees with  knowledge  of  his  presence  on 
the  train  at  the  time  of  the  injury.  The 
cburt  erred  in  dismissing  the  petition.  Of 
course,  when    the    trial    is    had.  it  will  be 


and,  for  the  rules  governing  in  cases  of  thia 
kind,  see  Hopkins,  Personal  Injuriea,  {J  7et 
*tq.;  TvUy  V.  Philadplp\ia,  W.  &  B.  R.  Co. 
2  Penn.   (Del.)  63T,  47  AU.  1019. 
Jtidgmcnl  reversed. 


',   except  Iio^Lp- 


W.  J.  LOVELESS,  Plff.  in  Brr,, 
8TANDAEID  GOLD  MUSTNG  COMPANY. 


•Tke    ■evllareaee    at    a    (elloir    aervut 

does  not  relieve  the  master  (rora  llabllltr  to 
■  coservant  for  an  Injnrr  wblcli  wonid  not 
bsve  happened  bad  the  master  not  been  nec- 
Ilceat  himself. 

(October  SO,  1801) 

ERROR  to  the  Superior  Court  for  Lump- 
kin County  to  review  a  Judgment  in  fa- 
vor of  defendarit  In  an  cetion  teought  to  re- 
cover damages  for  personal  injuries  alleg^ 
to  have  been  coAised  by  defendant's  negli- 
gence.    Reverted. 

The  facts  are  stated  in  the  opinion. 
Mr.  H.  H.  Dmui,  for  plaintiff  in  error: 
If  the  master  furnishes  one  fellow  servant 
or  one  squad  of  hands  defective  material 
whicli  they  put  together,  aj)d  this  caoses  in- 
jury and  damage  to  another  laborer  not  oon- 
nected  with  tiie  squad  that  does  the  work, 
but  with  an  entirely  separate  squad  Uiat 
comes  on  at  a  different  hour  and  knowiiu 
nothing  whatever  of  the  defective  material, 
the  master  is  liable,  and  this  regardlesa  of 
whetiier  the  servant  who  actually  put  the 

•Headnote  bj  Fish,  J. 

Nora, — As  to  master's  llablUtj  where  hU 
negligence  combines  Kith  that  of  a  fellow  aerr- 
■nt  to  Injure  an  emploree,  see  alw  in  this 
(cries  Luts  v.  Atlantic  A  P.  B.  Co.  (N.  it.)  16 
L.  S.  A.  819,  and  iMIe,  and  Pullman's  PaiaN 
Car  Co.  V.  Laack   (111.)   18  L.  B,  A.  218. 
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DUterikl  tugether  knew  or  should  hAVt 
known  of  the  defects. 

Mr.  W.  A.  Clwrtars,  for  defendant  in  er- 
«>r; 

No  recovery  can  be  had  becauoe  the  peti' 
tion  shows  that  it  there  was  tjiy  Diligence 
it  was  the  negligence  of  plaintiff's  fellow 
worloneD. 

Bnuk  EUolrie  Light  d  P.  Co.  t.  Wells, 
no  Ga.  192j  35  8.  E.  365;  McCosker  v.  Eil- 
lon  (t  D.  Lamtier  Co.  110  Gs.  328,  35  B.  E. 
3Sfl. 

The  plaintiff  assumed  all  usual  and  ordi- 
nary haztirds  of  the  business. 

One  of  these  wss  injuries  that  might  re- 
sult from  latent  defects  in  machinery  or 

AUen  y.  Augufta  Factory,  82  Oa.  76,  8 
E.  «8. 

Anotlter  of  these  bacards  is  the  negligence 
of  fellow  Mirants  in  the  use  of  defective  ap- 

Hatlehuf-tt  y.  Brunticuik  Lumber  Co.  94 
Oa.  63e,  19  8.  E.  756;  Hamby  v.  Union  Pa- 
per UilU  Co.  110  Ga.  1,  3S  S.  E.  207;  Bailey 
V.  Garbutt,  112  Ga.  2B0,  37  8.  E.  3tiO. 

Where  the  petition  shows  that  the  ihjury 
resulted  from  a  defective  appliance  wuich 
was  known  to  a  fellow  servant  and  unknown 
to  petitioner,  and  such  fellow  servant  was 
■t^ligent  in  the  use  of  such  appliance,  still 
no  recovery  can  he  had,  aud  the  demurrer 
elioutd  be  sustained. 

WKile  V.  Kennon,  83  Ga.  343,  9  S.  E. 
1082;  Qmtn  v.  WilUngham,  111  Ga.  433,  36 
8.  E.  804i  Ingram  v.  Eilton  &  D.  Lumber 
Co.  108  Ga.  197,  33  S.  £.  961 ;  Baxley  v.  £a- 
tilia  Mfg.  Co.  114  Ga.  722,  40  8.  B.  730; 
Daniel  v.  Fonyi\,  106  Ga.  668,  32  S.  E. 
«21. 

Tis^   J.,  delivered   the   opinion    of    the 

Loveless  sued  the  Standard  Gold  Mining 
Company  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him  in 
consequence  of  the  negligenoe  of  the  defend- 
ant. He  alleged  that  he  was  employed  by 
tlie  defendant  as  a  laborer;  that  at  the  time 
he  was  injured  he  and  three  others  were  en- 
gaged, under  the  direction  of  the  defendant 
company,  in  timbering  a  mining  shaft  upon 
its  property  ("that  is,  were  placing  timbers 
on  each  side  of  said  shaft,  which  was  per- 
pendicular), BJid,  as  said  timbers  were  put 
in,  .  .  .  petitioner  was  required  to  put 
them  in  place,  and  bolt  the  same  to  other 
timbers"  nnd  to  the  walls  of  the  shaft,  so  aa 
to  protect  the  walls  thereof;  that  the  de- 
fendant company  furni^ed  the  timbers, 
bolts,  and  taps  necessary  for  this  purpose, 
and  it  was  its  duty  to  furnish  suitaUe  mate- 
rial ;  that  it  furnished  a  number  of  bolts 
and  taps  that  were  unfitted  for  use,  the  taps 
being  too  large  for  the  bolts,  so  that  when 
they  were  put  on  the  bolts  the  threads  there- 
in would  not  catch  to  the  threads  on  the 
bolts  nuHlciently  to  hold  the  timbers  through 
which  the  bolts  were  placed;  that  another 
squad  of  laborers  had  put  in  a  number  of 
timbcrra  before  the  plaintiff  and  the  squad 
with  which  he  was  working  went  into  the 
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shaft  to  carry  on  the  work;  that  the  men 
employed  in  the  work  previously  to  the  com- 
ing on  of  the  petitioner  and  hia  squad  placed 
some  timbers  in  the  shaft,  and  sought  to 
fasten  the  same  with  the  defective  taps  fur- 
nished by  the  defendant  company;  and  that 
plaintiff  and  his  assistants  went  into  the 
shaft,  "and  stepped  onto  the  plank  placed 
tllere  for  safety,  so  that  [he]  could  work, — 
the  planks  resting  on  the  said  timbers  so 
upheld  by  the  defective  bolts  and  taps, — and 
after  stepping  out  on  said  planks  and  com- 
mencing work,  and  while  in  the  perform- 
ance of  his  duty,  with  no  knowledge  of  the 
defective  taps  and  bolts,  ho  was  injured  1^ 
the  giving  way  of  the  bolts  and  the  falling 
of  the  said  timbers,  which  caused  him  to  fall 
some  16  or  26  feet  and  strike  the  solid  rock 
on  the  bottom  of  the  shaft."  The  defendant 
demurred  to  the  petition,  and  pending  the 
demurrer  the  plaintiff  amended  the  petition 
by  alleging  that  be  had  no  opportunity  of 
discovering  the  defects  set  foru,  and  by  the 
exercise  of  ordinary  care  coutd  not  have 
known  of  the  same,  while  tbey  were  well 
known  to  the  defendant.  The  court  then 
sustained  the  demurrer  and  dismissed  the 
petition,  to  which  ruling  the  plaintiff  ex- 
cepted. 

The  case,  aa  it  comes  before  us,  involves 
the  determination  of  a  single  question,  and 
that  is.  Did  the  petition,  in  the  language  of 
tlie  demurrer,  show  "on  its  face  that  the 
negligence  which  worked  the  injury  com- 
plained of  was  attributable  to  the  coemploy- 
ees  and  fellow  servants  of  the  petitioner,  the 
risk  of  which  he  assumed,  under  the  law, 
when  he  entered  the  employment  of  defend- 
ant t"  It  is  earnestly  contended  by  counsel 
for  the  defendant  in  error  that  the  petition 
shows  that  the  injury  was  occaaioned  by  tlie 
negligence  of  the  plaintiff's  fellow  servants, 
in  knowingly  using  the  defective  bolts  and 
taps  in  fastening  together  the  timbers  of  the 
shaft,  and  that  therefore  the  master  is  not 
responsible  to  the  plaintiff  for  the  injury 
which  he  sustained.  Granting  that  these 
fellow  servants  of  tbe  plaintiff,  who  bad  pre- 
ceded him  in  the  work  which  he  undertook 
to  continue,  were  thus  negligent,  their  neg- 
ligence in  knowingly  using,  in  timbering  the 
shaft,  defective  bolts  and  taps  which  were 
furnished  them  for  this  very  purpose  by  the 
master,  would  not  relieve  the  master  from 
liability  to  the  plaintiff  for  the  injuries 
which  he  sustnined  in  consequence  of  the 
use  of  this  defective  material.  The  initial 
negligence,  witliout  which  the  plaintiff  would 
not  have  been  injured,  waa  that  of  the  mas- 
ter, in  furnishing  improper  and  unsafe  ap- 
pliances to  the  plaintiff's  fellow  servants,  to 
be  used  by  them  in  fastening  together  the 
timbers,  upon  the  security  of  which  the  safe- 
ty of  the  plaintiff,  while  engaged  in  the 
work  for  which  the  defendant  employed  him, 
depended.  Had  tlie  master  not  been  negli- 
gent in  furnishing  these  appliances  or  mate- 
*  Is,  the  fellow  servants  of  the  plaintiff 
Id  not  have  been  negligent  in  using  them 
timbering  the  shaft.  Their  negligence  in 
tbe  matter  depended  upon  and  grew  out  of 
the  negligence  of  the  master,  and  the  defend- 
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ant  was  tlierefore  dircctl;  responsible  for  its 
own  negligence,  and  indirectly  reaponaible 
for  that  ol  its  employees.  If  the  ni^ligence 
of  llie  master  had  been  wanting,  the  plaintiff 
would  not  have  been  injured.  The  nutater 
furnished  improper  materials  or  appliances 
to  these  fellow  servanta  of  plaintiff,  to  be 
u«ed  exactly  as  they  did  use  them;  and  their 
negligence  in  using  them  under  the  implied 
direction  of  the  master  was  but  a  continu- 
ance of  the  latter's  negligence  in  furnishing 
them  to  be  thu«  used. 

In  the  case  of  Cheenei/  v.  Ocean  S.  S. 
02  Ga.  72B,  10  S.  E.  33,  this  court  held  that 
''the  negligence  of  A  fellow  servant  does 
excuse  the  master  from  liability  to  a. 
sei'vant  for  an  injury  which  would  not  have 
happened  had  the  master  performed  hi  a 
duty."  This  ruling  is  found  in  the  opinion, 
on  page  732,  02  Ga,,  ajid  page  36,  10  8.  E., 
and  is  supported  by  a  number  of  cited  cases. 
'That 'a  master  ia  liable  tor  an  injury  to  his 
servant,  caused  by  the  concurrent  Diligence 
of  himself  and  a  fellow  servant,  but  which 
could  not  have  happened  bod  the  master  per- 
formed his  duty,  ia  clear.  ...  It,  there- 
fore, a  servant  who  ia  himself  free  from 
DCgli^nce  receives  an  injury  caused  in  part 
liy  the  negligence  of  his  master,  or,  what 
amounts  to  the  same  thing,  of  a  servant  for 
whose  oegiigence  the  master  is  responsible, 
and  in  part  by  that  of  a  fellow  servant,  be 
can  maintain  an  action  against  hia  master 
for  such  injury."  12  Am.  &,  Eng.  Eno.  Law, 
2d  ed.  p.  OOS. 

Couusel  for  defendant  in  error  cites  and 
relies  upon  Baxley  v.  Batilla  Mfg.  Co.  114 
Ga.  720,  40  S.  E.  730.  Tliat  ease  came  tip 
on  the  grant  of  a  nonsuit  1^  the  trial  court, 
and  this  court  held  that  the  nouKuit  was 
properly  granted.  There  the  plsintifT,  who 
was  employed  in  the  defendant's  sawmill, 
was  injured  in  consequence  of  the  breaking 
of  an  iron  bolt  which  held  in  position  the 
guide  of  the  saw.  He  "claimed  to  have  es- 
tablished by  fais  evidence  that  the  defendant 
was  negligent  in  two  particulars:  First,  in 
employing  an  incompetent  machinist,  or,  if 
the  incoiiipetencv  was  not  known  at  the 
time  of  his  employment,  in  retaining  in  its 
employment  an  incompetent  machinist  after 
kmiwledge  of  his  incompetency,  one  of  the 
duties  of  this  machinist  being  to  put  in  a. 
proper  bolt  at  the  place  where  the  bolt 
which  caused  the  plaintiff's  injuries  was  lo- 
cated, to  test  the  bolt  when  it  was  put  in, 
and  to  inspect  it  from  time  to  time  after  it 
had  been  put  in  position;  and,  second,  in 
lurniabing  for  the  purpose  of  being  placed  in 
poution  by  the  machinist  a  defective  iron 
bolt,  when  ordinary  core  would  have  re- 
quired that  a  sound  steel  bolt  should  he 
used."  The  ground  upon  which  the  decision 
was  based  ia  stated  by  Mr.  Justice  Cobb,  who 
delivered  the  opinion,  as  follows;  "There 
being  no  evidence  authorizing  a  finding  that 
the  master  was  negligent  either  in  the  em- 
it of  the  servont  who  was  claimed  to 
e  been  negligent,  or  in  furnishing  a  de- 
fective bolt  to  be  used  by  such  servant,  the 
plaintiff  has  failed  to  make  out  his  case,  and 
was  not  entitled  to  recover,  notwithntBnding 
G9  L.  B.  A. 
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tlio  evidence  autliorized  a  Boding  that  tha 
plaintiff  himself  was  without  fault."  It 
was  held  that  the  evidence  in  the  ca«e 
shoH-ed  that  the  defect  in  the  bolt  "waa  a 
latent  one,  and,  such  being  the  caae,  the 
mere  fact  that  the  bolt  broke  is  [was]  not 
sufBcient  t«  remove  the  presumptiou  that 
the  master  hsd  furnished  a  proper  appliance 
to  be  used ;  the  defect  being  of  such  a  char- 
acter that  the  master  would  not  know  of  it. 
and  could  not  by  the  exercise  of  ordinary 
care  have  discovered  it."  There  is  nothing 
in  the  farts  of  that  case,  or  the  grounds  up- 
on which  the  decision  therein  woa  placed, 
which  conflicts  with  the  ruling  which  w« 
make  in  the  present  one.  It  ia  true  that 
Mr.  Justice  Cobb,  in  stating  the  ease  hypo- 
theticolly,  uses  some  language  which  aeema 
to  support  the  contentior  of  the  defendant 
in  error  in  the  case  now  under  review,  but 
what  the  learned  justice  says  in  reference  to 
the  nonliability  of  the  master  in  the  caae 
thuB  stated  was  not  necessary  to  support  the 
decision  which  the  court  rendered,  which 
was  based  upon  the  grounds  indicated  above. 
Ju4gment  reverted. 


W.  C.  ORO\'ES,  Plff-  w  Err, 

STATE  of  Georgia. 

(Ue  Ga.  Sie.) 

*Mere  vr«y>r>t*rT  aets  for  th*  eoMt- 
nlMilon  of  ■  crime,  and  not  proximately 
leading  to  Its  consummatlan,  do  not  consti- 
tute an  attempt  to  commit  tbe  crime. 

(November  12,  1902.) 

ERROK  to  the  Superior  Court  for  Chat- 
ham County  to  review  a  judgmmt  over- 
ruling a  demurrer  to  an  indictment  ehoi^ 
ing  defendant  with  attempting  to  OMDmit 
robbery.     Itmeraed. 

The  facts  are  stated  in  the  opinion. 
Jfr.  Robert  I>.  Ooldlac,  for  plaintiff  in 

A  mere  effort,  without  any  step  taken 
toward  the  commission  of  the  offense,  is  not 
an  attempt.  There  must  be  an  act  directly 
approximating  to  the  commission  of  tha  of- 

Desty,  Am.  Grim.  Law,  g  12  a. 

The  law  does  not  punish  mere  intention, 
but  requires  some  overt  act  in  an  attempt 
to  cariy  that  Inteation  into  execution. 

Clark,  Crim.  Law,  p.  103,  S  G4;  3  Am.  ft 

*Headnote  by  FiSB,  i. 

NuTE. — As  to  what  conatJtiites  an  attempt  to 
comniLc  a  crime,  see  also  coaea  In  oola  to  Cam. 
V.  rotman  (Uiss.)  S  L.  B.  A.  T4T :  also  tbe 
later  cases  In  this  leclee  o(  State  t.  Bowers  (S. 
C.}  IB  L.  R.  A.  IBB;  State  T.  Bntter  (Wash.) 
434  :  People  t.  Gardner  (N.  Y.)   28 
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Eng.  Edc.  Law,  2d  ed.  pp.  250,  261;  Btate 
y.  Bowers,  35  8.  C.  2fi2,  16  L.  R.  A.  199, 
14  8.  E.  4S8i  People  v.  Bush,  4  Hill,  133; 
17  Cent.  L.  J.  20;  4  Crim.  L.  Mag.  1;  Hen- 
wood  T.  Com,  62  Fa.  425;  Qnffin  v.  State, 
2e  Ga.  403. 
Mr.  Jeka  R.  Ooepcv  also  for  plaintiff 

Jtfr.  WUllaiK  W.  Oaborae,  lov  defend- 
ant in  inoi: 

AttetDpta  in  Georgia  are  entirely  r^:ulat- 
1  b^  statute,  and  this  case  cornea   clearly 


Fial^  J.J   delivered   the  opinion   of    the 

W.  C.  Groves,  E.  H.  Mahlay,  and  Joe  Wa- 
ters were  indicted  for  an  att^pt  to  commit 
robbery  by  force  upon  the  person  of  Frank 
Deitpr.  The  indictment  alleged  that  the  ac 
cused  "in  such  attempt  did  do  an  act 
towards  the  commission  of  said  crime,  to 
wit,  by  hiring  a  hack  for  the  purpose  of  as- 
slating  them  In  the  commission  of  said 
crime,  to  wit,  by  ascertaining  that  said 
Frank  Deiter  had  no  weapon  of  ofFcnse,  '" 


and  prevented  from  executing  said 
Upon  the  trial  of  Groves,  he  demurred  to 
the  indictment,  one  of  the  grounds  of  de- 
murrer being  that  the  acts  alleged  did  not 
make  out  the  offense  charged.  The  demur- 
rer iras  overruled,  and  the  accused  excepted. 
We  think  the  demurrer  should  have  been 
sustained.  The  indictment  was  based  upon 
i  1040  of  the  Penal  Code,  which  declares 
that,  "if  any  person  shall  attempt  to  com- 
wit  a  crime,  and  in  such  attempt  shall  do 
any  act  toward  the  commission  of  such 
crime,  but  Rhall  fail  in  the  perpetration 
thereof,  or  shall  be  prevented  or  intercepted 
from  exeeutinff  the  same,  he  shall,  in  cases 
where  no  provision  is  otherwise  made  in  this 
Code,  or  by  law,  for  the  punishment  of  such 
attempt,  be  punished  as  follows,"  etc.  In 
order  to  constitute  the  offense  of  attempt  to 
commit  a  crime,  the  accused  must  do  some 
act  toward  its  commission.  "Commission" 
means  the  act  of  committing,  doing,  or  per- 
forming, the  aet  of  perpetrating.  Webster, 
Diet.  Mere  acts  of  preparation,  not  proxi- 
mately leading  to  the  consummation  of  the 
intended  crime,  will  not  suffice  to  establish 
an  attempt  to  commit  it.  In  People  v.  If  ar- 
ray, 14  Cal.  159,  it  was  held  that  declara- 
tions of  an  intent  to  enter  into  an  incestu- 
ous marriage,  followed  by  elopement  tor  the 
purpose,  and  sending  for  a  magistrate  to 
rtolemnize  the  ceremony,  were  mere  acts  cf 
preparation,  and  did  not  constitute  an  at- 
tempt to  commit  the  crime.  Chief  Justice 
Field,  who  delivered  the  opinion  in  that 
case,  said:  "Between  the  preparation  for 
the  attempt,  and  the  attempt  itself,  there  is 
a  wide  difference.  The  preparation  consists 
in  devising  or  arranging  the  means  or  meas- 
ures necessarj-  for  the  commission  of  the 
olTense.  Tlie  attempt  is  the  direct  move- 
mPxA  toward  the  commission  after  the  prep- 
5!)  L.  U.  A-. 


•rations  are  made."  In  VniteA  States  v. 
SlepheTis,  S  Sawjr.  lie,  12  Fed.  62,  the  ac- 
cused was  charged  with  an  attempt  to  in- 
troduce spirituous  liquors  into  Alaska  in 
violation  of  an  act  of  Congress,  The  evi- 
dence showed  that  be  sent  from  Alaska, 
where  he  resided,  to  a  wholesale  dealer  in 
San  Francisco,  an  order  for  100  gallons  of 
whisky,  to  be  shipped  to  him  in  Alaska.  It 
was  held  that  he  was  not  guilty  of  an  at- 
tempt to  introduce  the  whisky  into  Alaslia, 
as  he  had  done  no  act  to  carry  out  his  il- 
legal intent  of  which  the  law  could  take 
co^izancej  the  offer  to  purchase  the  whisky 
being  an  act  preparatory  and  indifferent  in 
its  cnsracter.  "Procuring  or  loading  a  gun, 
or  buying  poison,  or  walking  to  a  particu-  ' 
lar  place,  with  intent  to  kill  another,  is  not 
enough  to  make  one  guilty  of  an  attempt  to 
commit  murder.  The  same  is  true  of  s  pur- 
chase of  coal  oil  and  matches  with  intent  to 
commit  arson,  or  the  procuring  of  metal 
and  dies  with  intent  to  commit  the  offense 
of  counterfeiting  money.  .  .  .  Thesa 
acts  are  mere  preparations,  indifferent  in 
their  character,  and  do  not  advance  the  con- 
duct of  the  partv  far  enough  to  constitute 
attempt."  Clark  k  M.  Crimes,  f  123, 
1  cases  cileu.  Mr.  Clark,  in  his  work  on 
Criminal  Law,  2d  ed.  p.  126,  says:  "An  at- 
tempt to  commit  a  crime  is  an  act  done  with 
intent  to  commit  that  crime,  and  tending  to, 
but  falling  short  of,  its  commission,"  and 
that  two  of  the  essential  elements  of  the 
offense  are:  "(1)  The  act  must  be  such  as 
would  be  proximately  connected  with  the 
completed  crime.  (2)  There  must  be  an  ap 
parent  possibility  to  commit  the  crime  in 
the  manner  proposed."  Again,  on  page  127, 
the  author  says:  "To  constitute  an  at- 
tempt, there  must  he  an  act  done  in  pursu- 
ance of  the  intent,  and  more  or  less  directly 
tending  to  the  commission  of  the  crime.  In 
general,  the  act  must  be  inexplicable  as  a 
lawful  act,  and  must  be  more  than  mertt 
preparation.  Yet  it  cannot  accurately  be 
said  that  no  preparations  can  amount  to  an 
attempt.  It  is  a  question  of  degree,  and  de- 
pends upon  the  circumstances  of  each  case." 
Citing  Com.  v.  .Peosiee,  I7T  Mass.  207,  5fl  N. 
E.  55,  and  Com.  v.  Senntdy,  170  Mass.  Itt, 
48  N.  F..  770.  Mr.  Bishop  defines  an  at- 
tempt to  be  "on  intent  to  do  a  particular 
thing  which  the  law,  either  common  or 
statutory,  has  declared  to  be  a  crime,  coupled 
with  an  act  toward  the  doing,  sufficient 
both  in  magnitude  and  in  proximity  to  the 
fact  intended  to  be  taken  cognizance  of 
by  the  law,  that  docs  not  concern  itself  with 
thinps  trivial  and  uiiall.  Or,  more  briefly. 
an  attempt  is  an  intent  to  do  a  particular 
criminal  thing,  with  an  act  toward  it  fall- 
ing short  of  the  thing  intended."  1  Bishop, 
Xew  Crim.  Low,  S  728.  Mere  preparation, 
when  made  at  a  distance  from  the  place 
where  the  substantial  offense  is  to  be  com- 
mitted, is  ordinarily  too  remote  an  act  to 
satisfy  the  law  of  indictable  attempt.  Id. 
E  783.  As  defined  by  Houvier,  an  attempt 
to  commit  a  crime  if,  "an  endeavor  to  ac- 
complish it,  carried  bejond  mere  prepara- 
tion, hut  falling  short  of  the  ultimate  dc- 
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sign."  BurriU  givca  subatantiallj  tbe 
aame  deflaition.  We  think  it  manifest  that 
the  hiring  of  the  hack,  the  aacertaining  of 
the  fact  that  the  intended  victim  had  no 
weapons,  and  the  procuring  of  the  false 
(aces  for  disguise,  were  merely  prcparatoTy 
iLCta,  and  not  proximately  leading  to  the 
consummation  of  the  crime  of  robtKry,  and 
that  therefore  no  attempt  to  commit  that 
offense  was  sufficiently  charged  in  the  in- 
dictment. 

The  Bolicitor  general,  to  sustain  the  in- 
dictment in  the  present  case,  relied  on  the 
case  of  ariffin  v.  State,  26  Ga.  493.  The  in- 
dictment in  that  case  charged  Griffin  with 
an  attnnpt  to  burglarize  a  certain  store- 
house by  unlawfully  taking  the  impression 
of  a  key  which  unlocked  a  door  to  the  same, 
and  from  that  impression  preparing  a  false 
key  to  fit  such  lock,  for  the  purpose  of  un- 
lawfully, feloniously,  and  fraudulently  en- 
tering, and,  through  the  agency  of  one 
Jones,  to  break  and  enter  the  storehouse 
with  intent  to  steal.  The  accused  demurred 
to  the  indictment  upon  the  ground  that,  it 
did  not  charge  any  offense  against  him 
which  was  punishable  by  law,  and  that 
the  facts  chai'ged  sgajnst  him  did  not 
(."onstitute  the  offense  of  attempt  to  com- 
mit larceny  from  the  house,  The  demur- 
rer was  overruled,  and  upon  the  trial  the 
accused  was  convicted.  He  excepted  to  the 
overruling  of  the  demurrer,  and  to  various 
rulings  made  by  the  court  during  the  trial. 
McDonald,  J.,  delivered  the  opinion;  Lump- 
kin, J.,  concurred ;  and  Benning,  J.,  dissent- 
ed. Judge  McDonald,  in  bis  opinion,  aaid: 
"The  object  of  the  act  [now  i  1040  of  the 
Penal  Code]  under  which  the  plaintiff  in  er- 
ror is  indicted  is  to  punish  intents  to  com- 
mit^ crime,  if  they  are  demonstrated  by  an 
act.'  Tlie  word  'attempt'  ordinarily  implies 
an  act,  an  effort  j  hut  the  general  assembly, 
in  this  statute,  uses  it  as  synonymous  with 
'intend,'  for  it  declares  that  if  a  person  shall 
attempt  to  commit  a  crime,  and  in  such  at- 
tempt shall  do  any  act  toward  the  commis- 
sion of  such  offense,  etc.  The  accused,  ac- 
cording to  the  bill  of  indictment,  conceived 
the  purpose  of  perpetrating  the  offense,  and 
be  did  an  act  toward  the  commission  of  it, 
for  it  was  an  act  to  take  the  impression  of 
the  key,  and  that  alone  is  sufficient  to 


ment  alleges,"  The  learned  judge  thereiore 
held  that  the  demurrer  was  properly  ov  ~ 
ruled.  While  Judge  Lumpkin  concurred 
the  affirmance  of  the  judgment  of  the  trial 
court,  he  does  not,  in  his  concurring  opinion, 
refer  to  the  question  made  by  the  demurrer, 
us  to  whether  the  acts  charged  in  the  in- 
dictment constituted  the  offense  of  an  at- 
tempt to  commit  lareeny  from  the  house. 
He  sets  forth  the  evidence  submitted  upon 
the  trial,  which  went  far  beyond  the  allega- 
tions in  the  indictment,  and  says:  "The 
proof  being  full  and  complete  as  to  the  fore- 
going facts,  was  the  conviction  of  Griffin 
.  .  .  for  an  attempt  to  commit  larceny 
from  the  house  legal  I"  He  continues 
"What  is  an  attempt  to  commit  a  ci'imc 
50  L.  B.  A. 


It  is  an  endeavor  to  accoraplisb  it,  but  fall- 
ing short  of  execution  of  the  ultimate  de- 
sign. [Substantially  the  same  definition 
givea  by  Bouvier  and  BurriU,]  In  many 
cases  it  is  difficult  to  de*«rmine  the  differ- 


a  crime,  and  do  many  things  towards  its 
commission,  and  yet  repent  of  his  purpose. 
The  law  gives  to  sueh  an  <Mie  a  lomu  peni- 
(enltiB.  One  of  the  illustrations  given  in 
the  books  is  where  a  man  buys  poison  and 
mixes  it  in  the  food  designed  for  his  victim, 
and  places  it  on  the  table  that  be  may  eat 
it.  If  he  take  back  the  poisoned  food  be- 
fore it  is  tasted  or  an  opportunity  is  given 
of  swallowing  it,  awakened  by  n  just  con- 
sideration of  the  enormity  of  the  crime,  he 
will  not  be  guilty  of  an  attempt  to  poison. 
All  that  was  done  would  amount  cmly  to 
preparation.  Is  this  Mr.  Griffin's  caseT 
Did  he  countca-mand  his  repeated  instiga- 
tions  to  his  supposed  confederate,  urging 
him  to  the  speedy  execution  of  his  diaboli- 
cal scheme!  Did  he  recall  the  keyT  On 
the  contrary,  had  he  not  consummated  his 
part  of  the  preparations,— all  that  he  had  to 
do  except  to  share  the  spoils  I  And  was  he 
not  waiting  in  hopeful  anxiety  to  learn  the 
result!"  Judge  Lumpkin's  concurrence  was 
based  upon  the  theory  that  the  evidence 
made  out  a  case  of  attempt  to  commit  lar- 
ceny from  the  house.  The  language  quoted 
certainly  docs  not  indicate  that  he  sub- 
scribed to  the  construction  placed  by  Judge 
McDonald  upon  the  statute  defining  an  at- 
tempt to  commit  a  crime.  Judge  Benning 
did  not  concur  in  the  affirmance  of  the  judg- 
ment of  the  court  below.  In  his  opinion,  the 
trial  judge  erred  in  overruling  the  motion  for 
a  continuance,  and  in  refusing  to  give  a 
charge  request«d  by  counsel  for  the  accused. 
At  most,  therefore,  the  judgmisit  of  thia 
court  in  Ori/pn's  CasK  was  concurred  in  by 
only  two  judges,  and  consequently  is  not 
binding  authority.  Nor  has  that  case  been 
followed  by  subsequent  adjudications  of  this 
court  holding  that  certain  specified  acta  do 
not  constitute  an  assault.  As  an  assault  is 
an  attempt  to  commit  a  crime, — that  is.  a 
violent  injury  upon  the  person  of  another, — 
such  later  adjudications  are  directly  in 
point  in  determining  the  question  under 
consideration.  In  Brown  v.  Slate,  9S  Ga. 
481,  20  8.  E.  495,  it  was  held:  "Mere  prep- 
aration to  commit  a  violent  injutj  upon  the 


vlction  for  an  assault;  and  therefore,  where 
the  evidence  showed  that,  during  an  alter- 
cation between  the  person  alleged  to  have 
been  ass.i.ulted  and  two  other  persons  acting 
in  concert,  one  of  the  latter  picked  up  a 
stone,  but  made  no  attempt  to  cast  it  at  the 
former,  who  was  about  twenty  steps  distant, 
neither  of  the  two  persons  so  acting  in  con- 
cert could  be  lawfully  convicted  of  an  as- 
sault." In  Peebles  v.  Stale,  iol  Go.  685, 
28  S.  E.  920,  it  was  held:  "Tl.e  act  of  ma- 
liciously  putting  poison   into  a  well,  with 
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nuniier  be  killed,  does  not,  nfthout  more, 
e<Mi8titute  UiB  offense  of  an  asHault  with  in- 
tent to  murdar,  when  the  person  whoM 
dB»,th  was  intended  never  in  fact  drank  of 
the  water  after  the  poison  had  been  intro- 
duced into  the  aame.  In  Jaofcwm  v.  State, 
103  Ql  417,  30  S.  E.  SSI,  where  the  accused 
was  charged  with  assault  with  intent  to 
murder,  it  waa  held  to  be  erroneous  for  the 
trial  judge  to  refuse  to  give  in  charge  a 
written  request  tliat  "mere  preparation  to 
commit  a  crime  upon  the  happening  of  an 
event  which  may  or  uia;  not  occur,  and 
which  depends  upon  an  act  to  be  done  or 
not  done  by  the  person  acted  up<Hi,  is  not 
an  attempt  to  commit  the  offense  of  assault 
with  intent  (o  murder."  In  (hukin  Y.Btale, 
lOS  Ga.  SSI,  31  S.  B.  740,  it  was  held:  "Be- 
fore there  can  be  a  conviction  for  the  offense 
of  assault  with  intent  to  commit  a  rape,  it 
must  appear  that  the  accused,  with  the  in- 
tention of  having  carnal  knowledge  of  the 
female  forcibly,  and  against  her  will,  did 
some  overt  act  amounting  to  an  assault  up- 
on ber.  It  was  therefore  error  to  charge 
the  jury  that,  'if  jou  find  that  this  defend- 
ant formed  the  intent  and  design  in  his 
heart  to  have  carnal  knowledge  of  [the  fe- 
male alleged  to  have  been  assaulted]  forci- 
bly and  against  her  will,  and,  in  the  accom- 
plishment of  that  evil  design  and  intent, 
slipped  into  her  room,  and  secreted  himself 
ther^  awaiting  an  opportune  momeut  to 
carry  hia  e\-il  design  into  execution,  sjid,  be- 
ing detected,  fled  and  made  his  escape,  the 
court  charges  you  that  that  would  make 
such  a  case  as  that  the  necessary  element  of 
assault  would  be  In  it,  and  you  would  be 
authorized  to  find  this  defendant  guilty  of 
the  ofTense  as  charged  in  the  Indictmoit, 
that  of  an  assault  with  intent  to  rape." 
Again,  in  Burton  v.  State,  109  Oa.  134,  34 
8.  E.  280,  it  was  held:  "One  cannot  le- 
gally be  convicted  of  the  ofTense  of  assault 
with  intent  to  murder,  alleged  to  have  been 
committed  with  a  pistol,  upon  proof  which 
merely  shows  that  he  drew  the  weapon  from 
his  hip  pocket,  and,  in  consequenoe  ol  its  be- 
ing caught  in  the  lining  of  his  coat,  did  not 
make  any  actual  attempt  to  Inflict  with  the 

Ciatol  on  injury  upon  the  person  alleged  to 
ave  been  assaulted."  On  the  same  line,  in 
the  late  case  of  Penn}/  v.  State,  114  Go.  77, 
SB  8.  E.  S71,  it  was  held  that  the  court 
erred  in  refusing  to  charge^  as  requested  in 
writing,  thst  "a  mere  preparation  to  commit 
a  violent  injury  upon  the  person  of  another, 
or  a  mere  threat  to  do  bo,  unaccompanied  by 
physical  effort  to  do  so,  will  not  justify  a 
ctmviction  for  an  assault.  Mere  words  or 
threats,  unaccompanied  by  some  physical  ef- 
fort to  commit  a  violent  injury  upon  the 
person  of  another,  will  not  justify  a  convic- 
tion for  an  assault." 

In  view  of  what  we  hare  said,  the  judg- 
RMKt  overruling  the  demurrer  to  the  indiel- 
pieiU  must  be  reverted. 

All   tiie   Justices   concur,   except  Ziwatjf- 
kin,  V.  J.,  absent  on  account  of  sicknesH, 
and  CMsdlBY,  J.,  not  presiding. 
SB  L.  R.  A. 


Son  JUSTICE,  Plff.  in  Err^ 
STATE  of  Georgia. 


..Oa... 
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*>▼!'«>««  that  ■  t>tber  retvaed  to  ver- 
■ilt    meaielMC   to    be   ad  ministered    to 

one  of  his  minor  children  wbUe  sick  docs  not 
•DpiHMt  a  CDOTlctlaD  of  the  father  tor  deprlT- 
InC  such  child  at  necessarr  saaCenHnce.  wlthtn 
the  meanloK  o(  the  stsluta  which  declares 
tuch  deprivation  to  ba  an  offeose  ofalnst  the 
laws  ol  this  state. 

(December  B,  1B03.) 

ERBOB  to  the  City  Court  of  Dublin  to  re- 
view a  judgment  convicting  defendant 
of  violating  thz   st&tute   against  depriving 
children  of  necessary  sustenance.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Uettrs.  H.  T.  Howard  ana  Jkai«s  A. 
Thmnma  for  plaintiff  in  error. 

jfr.  F.  G.  Oorkar  for  defendant  in  error- 


ing  him  with  a  misdemeanor.  The  speciiic 
allegation  is  that  the  accused  did  "unlawful- 
ly deprive  of  necessary  sustensjiee  one  Wil- 
liam Jordan  Justice,  a  child  five  and  a  half 
years  old;  the  said  William  Jordan  Justice 
being  ill,  and  the  said  Sion  Justice  failing 
and  refusing  to  provide  said  child  with  nec- 
essary sustenance,  the  ssid  Sion  Justice  be- 
ing the  father  of  said  child."  The  trial  re- 
sulted in  a  verdict  of  guilty,  and  the  defend- 
ant made  a  motion  for  a  new  trial,  which  be- 
ing overruled,  he  excepted.  Each  ground 
set  out  in  the  motion  presents  sufficient  cause 
for  the  grant  of  a  new  trial. 

Penal  Code,  |  706,  declares  that  "whoever 
shall  torture,  tonuent,  deprive  of  necessary 
sustenance,  mutilate,  cruelly,  unreasonably, 
and  maliciously  beat  or  ill-treat  any  child," 
etc.,  shall  be  guil^  of  a  misdemeanor.  The 
theory  uuder  which  the  accused  was  prose- 
cuted in  this  cose  was  that  he  was  guilty  of 
depriving  hie  minor  child  of  necessary  sus- 
tenance, because,  on  account  of  a  religious 
belief,  he  refused  to  procure  medicine  to  be 
administered  to  any  of  his  children  when 
they  were  sick.  It  was  not  shown,  or  at- 
tempted to  be  shown,  that  the  accused  de- 
prived his  minor  child  of  food.  One  of  the 
wltneases  for  the  state  testified  that  the  de- 
fendant provided  for  his  family  in  a,  decent 
and  respectable  manner,  in  the  way  of  some- 
thing to  eat  and  drink,  and  was  lund  to  his 
wife  and  children.  He  said:  "The  only  thing 
I  have  to  complain  of  is,  he  don't  give  any 
medicine."  Another  said  that  defendant 
"furnished  his  family  all  the  neceBsaries  of 

•Uesdnote  I?  Littui,  J. 

Note. — For  cases  In  this  series  ss  to  the 
prarllce  of  Cbrletlsn  Science,  see  Robinson  t. 
RabluBOn  (N.  K.)  IS  L.  R.  A.  121;  State  v. 
nuBWell  <N>b.)  £4  L.  S.  A.  flS.  and  »tnle  es  rel. 
Swsrts  T.  Mylod  (n.  I.)  41  I..  R.  A,  428. 
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lifu  ai  well  as  any  ordinary  fnriner  In  hia 
dreumstancea  of  life  (all  but  medicine),  and 
that  >  «1I  f  complain  of."  Still  another 
said  that  defendant  "alwaya  furnished  his 
family  with  all  the  ordinary  provisions  that 
farmers  have,  and  he  was  kind  and  consid- 
I'late  to  his  family  and  i^hildren,  seemed  to 
lie  a  Christian,  seemed  to  keep  the  command- 
inenta.  and  seemed  to  do  unto  others  as  he 
would  have  them  do  unto  him."  In  our 
opinion,  there  is  a,  very  f^reat  difference  be- 
tween depriving  a  child  of  EUnttinance,  and 
refusing  to  permit  medicine  to  be  adminis- 
tered to  him.  Sustenance  is  "that  which 
supports  life;  food;  victuals;  provisions;" 
while  meJieine  is  defined  to  be  "any  sub- 
stance administered  in  the  treatment  of  dis- 
eanea;  a  remedial  agent;  a  remedy;  physic." 
Our  statute,  in  the  use  of  the  word  "auate- 
natice,"  means  that  necessary  food  and  drink 
which  is  sujficicnt  to  support  life  and  main- 
tain liealth.  And  evidence  that,  while  a 
father  fully  provides  for  the  wants  of  hia 
children  as  to  food,  he  refuses  to  permit 
them  to  take  medicine,  will  not  support  a 
convit-tion  under  this  sta.tute;  and  we  know 
of  no  provision  in  our  penaJ  laws  enacted  to 
meet  a  case  of  this  charact«r.  It  appears 
from  the  evidence  that,  under  a  belief  char- 
acterized as  a  reli^ous  belief,  the  father 
vonecientiously  prohibits  tbe  nae  of  any  kind 
of  medicine  by  any  member  of  his  family. 
[•"rom  tho  standpoint  which  a  majority  of  us 
occupy,  this  is  a  grave  and  grievous  error  of 
judgment,  and  oftentimes  would  deprive 
those  who  are  nearest  and  dearest  to  us  of 
the  means  of  alleviating  pain  and  suffering. 
Hut  while  this  is  true,  it  cannot  be  correct- 
<'d,  as  the  law  Dow  stands,  through  the  medi- 
um of  a  criminal  prosecution.  Each  ground 
of  the  motion  embodies  good  cause  for  set- 
ting aside  the  verdict,  and  the  trial  judge 
erred  in  overruling  the  motion  for  a  new 
trial. 
Judgment  reversed. 

All  the  Justices  concur,  except  IiwmpUa, 


J.  P.  WATSON,  Plff.  >»  BfT, 
Mayor,  etc.,  of  THOMSON. 


■A  BiDnlelpal  corpOTatloii  cannot,  nn- 
der  the  Kenvral  weltare  clunie  usuall; 
tountl  in  mnnfcipHl  chBrtera,  prohibit  one 
from  carrying  on  a  lawful  eTocatlan  on 
CbrlatuMS  Day.  when  there  is  oothLng  In  the 
character  of  the  business  carried  on.  which  It 
calculated  to  Interfere  with  the  pence,  good 
-order,  and  safety  a[  tbe  community. 

(November  IZ,  1902.) 

■lieadnote  by  Cobb,  J, 

Nltfe. — As  (□  coDBtllulionniitj  of  Sunday 
laws,  see  noU  to  Judrind  i.  State  (Hd.)  22  1^ 
K.  A.  721:  also  Thelsen  v.  McDavId  (Fla.)  26 
L.  R.  A.  234  :  I>eople  r.  Harnor  (N.  Y.)  31  I,. 
K.  A.  ':'^9:  Ha  l-aric  Jentascb  (Cal.)  32  L.  R. 
nil  L.  R.  A. 


ERKOU  to  the  Superior  Court  for  MeDuffla 
County  to  review  a  judgment  convict- 
ing defendant  of  violating  an  ordinance 
aguinst    working   on    Christmaa    Day.     Jle- 


ifr.  Jokn  T.  Westi  for  plaintiff  in  er- 

One  is  not  prevented  from  foIk>wing  Us 
usual  avocation  on  a  holiday. 

Earner  v.  Sean,  81  Ga.  288,  6  S.  E.  810: 

It  is  doubtful  if  tlie  l^ialature  itaelf 
would  have  the  power  to  pass  a  law  making 
it  a  crime  for  one  to  follow  his  usual  avoca- 
tion on  a  legal  holiday.  Such  power, from 
the  legislature  to  the  corporation  must  bo 
directly  conferred;  it  will  not  be  inferred. 

Hill  V.  Decatur,  22  Ga.  203;  Bethttne  v. 
Hughes,  28  Ga.  560,  73  Am.  Dec.  789 ;  San- 
ders V.  IlutUr,  30  Oa.  S79;  Augusta  &  S.  R. 
Co.  V.  Augusta,  100  Oa.  701,  28  B.  K.  126; 
Frank  v.  Atlanta,  72  Ga.  428;  CranKton  v. 
Augusta,  61  Ga.  672;  Henderson  v.  Bey- 
Kord,  lOB  Ga.  373,  47  L.  R.  A.  368,  34  S. 
E.  590;  Kanrisch  v.  Aflanfct,  44  Oa.  204. 

Mr.  Ira  E.  Farmer  tor  defendant  in  er- 


Oabb,   J.,   delivered   the   opinion   of  tha 

Watson,  a  merchant,  was  convicted  in  the 
municipal  court  of  the  town  of  Thomson  for 
the  violation  of  an  ordinance  providing  that 
"it  shall  be  illegal  for  any  person  to  follow 
any  trade,  avocation,  or  calling  within  the 
limits  of  the  town  of  Thomson  on  the  25th 
day  of  December  of  each  year;  said  day  being 
hereby  set  aside  as  a  holiday,  and  is  to  be  ob- 
sei'ved  by  all  persons  within  tfae  limits  of  the 
town."  By  the  terms  of  the  ordinance  it« 
provisions  were  not  to  be  applicable  to  such 
"works"  as  are  usually  performed  on  Sun- 
day ;  and  it  was  further  provided  that  rail- 
road and  express  companies  should  be  al- 
lowed to  conduct  their  respective  businessea 
for  a  stated  period  before  and  after  the  ar- 
rival of  trains ;  that  drug  stores  should  be  al- 
lowed to  sell  drugs  upon  reouest  of  the  part^ 
desiring  to  purchase,  and  should  immediate- 
ly after  the  sale  close;  and  that  dealers  in 
"green  groceries"  should  be  allowed  to  con- 
duct their  business  until  10  o'clock  a.  H.,  on 
the  day  named.  The  accused  did  not  come 
within  any  of  the  exceptions  just  referred  to. 
His  petition  for  certiorari  complains  that 
tlie  judgment  of  the  municipal  court  was  er- 
roneous, becniise  the  town  of  Thomson  had 
no  authority  under  its  charter  to  pass  the 
ordinance;  and  that,  even  if  it  bad,  tbe  gen- 
eral assembly  had  no  power  to  confer  such 
authority.  The  superior  court  overruled 
the  petition  for  certiorari,  and  the  petitioner 
excepted. 

The  town  of  Thomson  had  no  express  au- 
thority from  the  general  assembly  to  pass 
the  ordinance  in  question;  and,  inonmuch  as 
we  have   reached  the  conclusion   that   such 

I  A.  664 :  Tacoma  v.  Krecb  (Wasb.)  34  L.  R.  A. 

68;   Siale  v.   Powell    (Oblo)    41   L.  O.  .A,  8S4 ; 

Xorfolk  A  W.  R.  Co.  v.  Com.  (Vs.)  34  L.  R.  A. 

lOo  :  State  v.  Ilogrlever  (Ind.)  45  L.  B.  A.  &M  j 
Innd  I>PDVer  v.  Bach  (Colo.)  46  L,  B.  A.  846. 

,C".CH-);>le 


1902. 


Watsom  v.  Thomboh. 


608 


authority  cannot  be  fairly  luipUed  from  the 
general  i^rant  of  power  contained  in  the  gen- 
eral welfare  clause,  which  ia  the  only  clause 
in  the  town's  charter  which  could  by  any 
pasaible  conBtruction'be  held  to  confer  the 
authority,  it  will  be  unnecesaaiy  to  deter- 
mine whether  ihe  general  assemhly  could 
eonatitutionaliy  enaet  itself  or  delegate  to 
municipal  corporations  the  power  to  paae 
BUch  a  law  aa  ia  involved  in  the  present  caae. 
Christmas  Day  is  declared  by  the  law  of  thia 
•tate  to  be  a  holiday.  The  general  assembly 
has  not,  however,  seen  proper  to  provide  for 
an  entire  cessation  of  business  on  public  hol- 
idays. On  such  days  it  is  not  lawful  to  note 
and  protest  bills  and  notes,  but  further  than 
this  the  law  doea  not  prohibit  the  carrying 
on  of  business  avocations.  Civil  Code,  { 
3tiU2.  Bee  also  Homer  v.  Sean,  81  Oa.  2S8, 
6  S.  £.  eiO.  It  is  welt  eetUed  that  a  muni- 
cipal corporation  cannot,  by  ordinance,  pro- 
vide for  the  punishment  of  an  act  which  is 
mode  an  olTenae  under  the  law  of  the  state. 
It  does  not  necessarily  follow,  however,  from 
this,  that  a  municipal  corporation  may  pro- 
vide for  the  punishment  of  any  act  which 
the  state  has  not  seen  St  td  declare  a  crime. 
The  power  of  municipal  corporations  to  pro- 
vide for  the  punishment,  under  the  general 
welfare  clause  in  their  charters,  of  acta  oth- 
erwise lawful,  is  a  limited  power.  As  a  gen- 
eral rule,  a  municipal  corporation  cannot, 
under  this  clause,  exevcise  any  powers  but 
those  which  are  necessarily  or  fairly  to  be 
implied  from,  or  incident  to,  its  express 
powers,  and  those  which  are  indispensable  to 


teard,  I0»  Qa.  377,  47  L.  R.  A.  366,  34 
5B0.  See  also  Turner  v.  Forsyth,  78  Ga. 
ttS3,  3  S.  E.  640  (3).  An  ordinance  prohib 
iting  one  from  following  his  avocation  upon 
a  gi?en  day  can  be  sustained  only — 


seen  proper  to  interfere  with  the  right  of 
the  citizen  to  follow  hia  ordinary  avocation 
only  to  the  extent  of  prohibiting  him  from 
pursuing  such  calling  on  Sunday,  and  pro- 
hibiting those  engaged  in  the  business  of 
banking  from  doing  the  acts  above  referred 
to  on  public  holidays.  Further  than  this 
the  general  BAiembly  has  not  seen  proper  to 
CO.  The  power  of  the  government  to  inter- 
fere with  the  citizen  in  his  right  to  labor  is 
one  which  should  be  cautiously  exercised. 
"llie  right  to  follow  any  of  the  common  oc- 
cupations of  lite  is  an  inalienable  right." 
Bradley,  J.,  in  Butchers'  Vnion  8.  H.  ■£  L.  S. 
L.  Vo.  v.  Crescent  City  L.  S.  L.  d  8.  B.  Co. 
Ill  U.  S.  762,  28  L.  ed.  688,  4  Sup.  Ct.  Rep. 
667.  The  state  itself  cannot  interfere  with 
the  right  to  labor  except  upon  reasons  which 
demand  that  t^iis  right  shall  be  restrained 
for  the  public  good.  Laws  requiring  cessa- 
tion from  labor  at  pven  times  have  been  up- 
held for  the  reason  that  experience  has  dem- 
onstrated that  It  is  for  the  welfare  of  each 
individual,  and  tberefore  for  the  society  of 
which  he  is  a  member,  that  all  persons 
should  take  periodic  rests  from  their  work. 
The  policy  of  the  law  of  this  state  ia,  and 
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has  been  for  many  years,  favorable  to  the 
right  of  a  man  to  labor,  and  to  follow  the 
pursuit  of  his  ordinary  avocation.  The  only 
restraints  upon  this  right  which  the  generiU 
assembly  has  ever  seen  proper  to  exercise 
are  those  above  referred  to.  The  general  as- 
sembly has  never,  so  far  as  we  are  informed, 
cunferred  in  express  terms  upon  any  munic- 
ipal corporation  the  right  to  altogether  pro- 
hibit a  person  from  carrying  on  one  of  the 
lawful  avocations  of  life  on  a  public  holiday, 
even  if  it  could  confer  such  power.  Munic- 
ipal corporations,  under  the  general  welfare 
clause,  have  been  permitted  to  pass  ordinan- 
ces in  aid  of  the  policy  of  the  law  of  the 
state  1^  punishing  acts  which  were  not  pun- 
ishable under  the  law  of  the  state,  but 
which,  if  permitted  in  the  municipality, 
might  tend  to  bring  about  violationa  of  state 
laws.  It  was  held  in  Karttiach  v.  Atlanta, 
44  Ua.  204,  that,  while  the  city  of  AtlanU 
could  not  punish  a  person  for  carrying  on 
his  ordinary  avocation  on  Sunday,  for  the 
reason  that  that  would  be  an  offense  against 
the  law  of  the  state,  it  was  competent  for 
the  city,  under  the  authority  of  the  general 
welfare  clause,  to  enforce  an  ordinance  pro- 
hibiting merchants  from  keeping  open  their 
doors  on  Sunday,  the  purpose  of  the  ordi- 
nance being  to  prevent  the  violation  of  the 
slate  law  in  reference  to  persons  carrying  on 
the  work  of  their  ordinary  calling  on  Sun- 
day. See  also  Rothschild  v.  Darien,  OD  Ga. 
SOU.  It  has  aliu)  been  held  that  in  munici- 
palities where  the  sale  of  liquor  is  altogether 
prohibited,  or  allowed  to  be  sold  under  given 
regulations,  an  ordinance  prohibiting  one 
from  having  liquors  in  his  possession  for  the 
purpose  of  illegal  Hale  couM  be  passed  under 
the  power  granted  in  the  general  welfare 
clause;  the  purpose  of  the  ordinance  being 
to  aid  in  the  enforcement  of  the  state  law 
prohjbitizig  or  regulating  the  (tale  of  liquor. 
See  the  cases  cited  in  Henderson  v.  Hey- 
ward,  on  page  380,  109  Ga.,  47  L.  R.  A.  388, 
and  page  502,  34  8.  E.  The  general  assem- 
bly never  having  seen  proper  to  attompt  to 
biing  within  the  police  power  the  right  of 
the  citizen  to  carry  on  his  ordinary  labor  on 
public  holidays,  it  is  manifest  that  it  is  the 
intention  of  the  general  assembly  and  the 
policy  of  tie  state  that  one  shall  be  permit. 
ted  to  pursue  his  ordinary  avocation  on  any 
day  other  than  Sunday,  unless  he  is  engaged 
in  the  business  of  banking,  and  then  the  re- 
straint upon  this  right  is  limited  in  the 
manner  simve  referr^  to-  Such  being  the 
undoubted  policy  of  the  state,  it  ia  noL  to  be 
presumed  that  Uie  general  assembly  intend- 
ed, by  granting  a  municipal  charter,  that  thr 
general  welfare  clause  therein,  althougli  it 
may  be  broad  in  its  terms,  should  be  con- 
strued a«  authority  for  a  municipal  corpora- 
tion to  interfere  with  one  who  is  carrying  on 
an  occupation  at  a  time  when  it  is  lawful 
under  the  law  of  the  state  for  him  to  pursua 
this  calling.  To  prohibit  individuals  gener- 
ally from  carrying  on  their  ordinary  avoca- 
tions on  days  other  than  Sunday  would, 
with  the  exceptions  above  noted,  be  a  de- 
parture from  the  settled  policy  of  the  state, 
■  - '    any    such    departure    must   c 
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with  the  generiil  aascmbly  itself,  either  l^ 
H  direct  law  to  thia  effect  or  by  grflnting 
some  subordinitte  public  corporation  express 
iLuthority  to  make  such  departure.  See  llen- 
dtTson  V.  Heytcard,  109  Ga.  380,  47  L.  R.  A. 
3»S,  34  8.  E.  G92,  ajid  cases  cit»d.  Of 
course,  what  is  aoid  above  with  reference  to 
the  power  of  a  municipal  corporation  under 
the  general  welfare  clause  of  its  charter  to 
prohitnt  the  carrying  on  of  lawful  occupa- 
tions on  public  holidays  is  applicable  only  to 
such  occupations  the  prosecution  of  nhich  is 
not  calculated  to  disturb  on  tfae  particular 
day  the  peace,  good  order,  and  aaJety  of  the 


I  community,  in  the  scdbc  1q  which  tho^te 
,  terms  are  understood  by  the  law.  A  munic- 
I  ipul  corporation  would  doubtless  have  the 
tight  even  to  entirely  prohibit  on  a  given 
dny  the  carrying  on  of  a  businesa,  which, 
though  lawful,  wan  of  such  A  character  that 
ita  prohitrition  foi  the  time  was  absolutely 
essential  to  the  welfare,  in  a  legal  sense,  of 

JudgnumI  Teveried, 

All  the  Justices  concur,  except  IiMmpUk, 
P.  J.,  abaent  on  account  of  aickneaa,  uid 
Oftadlav,  J.,  not  prending. 


UNITED  STATES  CIECUIT  COURT  OF  APPEALS,  EIGHTH  CIECUIT. 


aty  of  OTTUMWA,  Appt., 

CITY  WATKR  SUPPLY  COMPANY. 

<11S  Fed.  81S.) 


■Ireadr  Indebted  bejima  Its  limit  la  sulBclent 
to  five  Jurisdiction  to  a  Federal  coun  ts  de- 
termined br  tbe  amoont  of  bonda  contem- 
plated. 

a.  A  constitiitlaDml  pFOVlatoa  that  bo 
oltr  ah  MI  become  iBdebted  beyiiBd  m. 
eertmlB  Until,  "In  anr  manner  or  for  any 
purpose."  cannot  be  evaded  bj  making  a  prea- 
■nt  levj  o(  an  annual  tax,  to  extend  over  a 
lonx  period  of  reara,  tor  tbe  pajrment  of  In- 
Cereat-bearlDX  bonds,  wltb  tbe  proceeds  of 
wbieb  a  municipal  water  aupplj  Is  to  be  im- 
medlatslr  procured,  on  the  ground  tbat  It  Is 
merely  inCiclpatlns  tbe  future  revenue  (or 
present  use. 

8.  Tbe  vaeatlOB  wbetber  or  Bot  tbe  !■- 
■BBBce  MBd  sale  «I  bOBds  br  a  iBaBfe- 
Ivallty  to  procure  a  water  supply  will  cre- 
ate BD  Indebtedness  must  be  solved  br  the 
law  applicable  to  contracta  In  generat,  and 
to  negotlabla  bonds  In  particular,  apon  wblch 
tbe   k'edersl  courts  are  not  bound  bj  state 

(November  20,  IMS.) 


APPEAL  l^  defendant  from  a  judgment  o( 
the  Circuit  Court  of  the  United  States 
for  the  Southern  Dibtrict  of  Iowa  in  favor 
of  complainant  in  a  suit  to  enjoin  the  issu- 
ance of  bouds  for  the  acquisition  of  a  trater- 
supply  system.     A^ffiniied. 

St«t«inent  1^  XiookreB,  District  Judge: 
By  Ordinance  fiS6,  passed  by  the  city  coun- 
cil of  the  city  of  Ottumwa  August  21,  iaQ9. 
it  was  provided  and  ordained  that  the  city 
of  Ottumwa  accepts  and  electa  to  exercise 
tbe  powers  granted  it  by  chapter  S  of  the 
Code  of  Iowa  of  1897,  as  amended,  and  to 
acquire  by  purchase  or  erection  a  system 
of  wslerworks  for  supplying  the  city  and  its 
inhabitanta  with  water.  To  create  a  aink- 
ing  fund  for  such  purchase  or  erection,  there 
was  leTied  by  said  ordinance  for  the  year 
1899,  and  every  year  thereafter  until  the 
purchase  or  contract  price  for  the  water- 
works should  he  fully  pajd,  a  tax  of  2  mills 
on  the  dollar  on  all  property  within  the 
corporate  limits  of  the  cit^,  except  lota 
greater  than  10  acres,  used  for  horticultural 
agricultural   purposes;    the   proceeds  of 


worXB,  and  any  bonds,  mortgages,  or  oUier 
obligations  iaaued  therefor,  with  interest: 
also  that  there  ehould  be  levied  every  year 


KOTS. — SfTsc^  It  limftaMon  of  munidpal  <)>deb^ 
adneu  apoa  iha  aeattltlUon  of  a  icater  lupplg 
or  t«tcer  (V(t«i». 

I.  The  probinn,  e<H. 
II.  gBCetitct  oontraoCi  void,  606. 
III.  OoiMlmoM™  of  t(Bii(a«oii,  flOT. 
IV.  Whal  it  not  tndebtedneit. 

a.  (7o>>lra«ti  for  onniiai  tsppMe*,  610. 

b.  ProvltUin  at  tvm4  for  payMMnl,  610. 

c.  Creation  of  fitdependent   oorporotlo*, 

619. 


I.  The  problmn. 

SiviNsoN  V.  Ottdhwi  well  Illustrates  the 
result  when  the  effort  en  tbe  part  of  the  conrts 
to  encourage  municipal  Improvement  In  the  tsce 
of  constltntlonsl  restrictions  Is  carried  to  Its 
logical  conclulon.  Stripped  of  subterfuges, 
59  L.  R.  A. 


tbat  decision  permits  a  munldpalltj.  wblch  Is 
already  Indebted  beyond  tbe  constitutional  limit, 
to  Impose  an  additional  indebtedness  of  (400,000 
upon  Its  taxpayers  by  making  a  distinction  be- 
tween the  taipayeni  In  their  organised  capacity 
and  the  same  persons  aa  Individuals.  This  may 
be  s  valid  distinction  when  applied  to  business 
corpora tloUB,  but  It  hardly  seems  to  be  ao  With 
respect  to  municipal  corporatloua 

Debt  limits  are  placed  upon  such  ceriMwatlons 
to  counteract  tbeir  tendency  to  obtain  preaeot 
conveniences  at  the  expense  of  unborn  genera- 
tlons.  The  limit  la  lunally  fixed  at  an  amonnt 
the  payment  at  which  within  a  rensonaable  time 
will  not,  Id  addition  to  necessary  taxes  for  cur- 
rent expenses,  necessitate  s  tsx  decimal  so  large 
that  the  property  of  the*  municipality  will  not 
support  It.  Tbia  limit  Is  soon  reached,  and  In 
many  cases  Is  exceeded  when  the  prohibitory 
law  Is  enacted ;  and,  nnlesa  some  means  Is 
found  to  evade  tbe  taw,  the  municipality  will 


for  I 


e  tlmi 


lences,  and  li 


Ottuiiwa  v.  Cm  Water  Supply  Co. 


on  all  taxable  property  within  the  limits  of 
benefit  and  protection  of  the  waterworks  a 
water  tax  of  5  milla  ou  the  dollar,  or  eo 
much  ae  should  be  nece^arj',  together  with 
the  net  proceeds  of  water  rents  collected 
from  consumers,  to  pay  the  cost  of  mainte- 
nance, opeiutjon,  repairs,  extensionfl.  and  im- 
provements, and  any  of  the  purchase  price 
or  cost  of  conatruction,  or  bonds  or  roort- 
Xages  issued  therefor,  or  int«reBt  thereon, 
not  paid  from  the  proceeds  of  said  2-miU 
lax.  The  ordinance,  after  some  provisions 
•(or  an  effort  to  purchase  the  waterworks 
of  the  appellee,  which  ni>ed  not  be  further 
noticed,  provided  thst,  if  such  effort  failed, 
the  city  council  ahould  cause  plans  and 
ttpeci II cations  for  waterworks  to  be  prepared, 
udvcrtine  for  bids,  and  contract  with  the 
lowest  bidder;  the  contract  to  be  subject  to 
the  approval  of  the  electors  of  said  city  at 
a.  special  election  to  be  called.  Ry  an  amend- 
ment to  said  ordinance,  passed  February  4, 
I90I.  it  was  provided  that,  to  create  a,  spe- 
cial fund  to  pay  the  coat  of  erecting  the  con- 
templated watem'orks  in  case  the  electors 
of  the  city  should  approve  the  contract  for 
such  erection,  a  sufGcient  number  of  bonds, 
enough,  with  the  sinking  fund  on  hand,  to 
pay  the  contract  price  for  the  waterworks 
and  connected  expenses,  should  be  issued  iu 
denominations  not  less  than  $100  nor  more 
than  11,000,  bearing  semiannual  interest 
not  more  than  4}  per  cent,and  payable  ¥5,000 
two  years  from  their  date  and  $5,000  at  the 
end  of  each  year  thereafter  for  twenty-two 
years,  and  then  not  less  than  $10,000  per 


year  not  exceeding  fifty  years  from  their 
date,  such  payment  to  be  secured  by  a  mort- 
gage on  the  system  of  waterworks,  and  that 
to  such  payment  should  be  pledged  the  en- 
tire proceeds  of  the  2-mill  sinking  fund  tax 
sjid  so  much  of  the  water  rates  and  rentals 
from  consumers  and  of  said  water  tax  ah 
might  not  be  needed  for  maintenance,  oper- 
ation, repairs,  extensions,  and  improve' 
ments;  that  said  bonds  should  be  sold  for 
not  less  than  par.  and  the  money  received 
therefor  be  held  by  said  city  aa  a  special 
and  trust  fund  to  pay  for  the  constructitm 
and  completion  of  the  waterwoiks;  that  the 
contract  for  the  erection  of  the  works  should 
provide  for  payment  out  of  said  funds  only; 
and  that  the  city  sliould  assume  no  other  ob- 
ligation than  that  of  ne^tiating  and  sell- 
ing said  bonds  and  holding  said  fund  for 
the  purpose  of  paying  for  said  plant,  and 
that  the  fund  ahauld  be  devoted  to  no  other 
purpose;  the  bonds  to  be  sold  before  tbt 
erection  was  b^un,  or  during  the  progress 
of  the  work  to  pay  monthly  estimates,  or 
turned  over  to  the  contractor  to  pay  aa  the 
work  progressed,  should  the  city  so  contract. 
On  March  30,  IHDi.  in  accordance  with  a 
bid  accepted  by  said  city  council,  said  city, 
through  its  proper  officers,  entered  into  a 
written  contract  with  the  Fruin-Bambrick 
Construction  Company  for  the  construction 
by  that  company  of  such  waterworks  in  ac- 
cordance with  plana  and  specifications  men- 
tioned for  the  sum  of  $308,991;  the  work  to 
be  begun  within  sixty  days  after  the  ratifi- 
cation and  approval  of  the  contract  by  the 


which  are  BctuDll;  necessarj  for  the  bealtbtnl 
growth  of  the  city. 

The  problem  how  to  permit  the  obtalnlag  ot 
tbeie  net-easltlra  wltboat  Tlolatlnft  the  prohlti- 
Itorj  law  Is  then  ■  verr  Krloua  one.  VarlDoa 
expedient!  bava  been  resorted  to,  but  Iowa 
seems  to  bare  exceeded  the  other  states  In  ei- 
pedlenta  for  evading  the  limit.  It  would  seem. 
however,  that  the  evil  wblctt  the  limitation  of 
iDdebtedneis  seeks  to  remedr  would  be  no  leaa 
wbere  a  DDmber  of  special  BSKSsments  fat  va- 
rloDi  objects  are  provided,  the  combined  amount 
of  which,  added  to  the  necessary  tax  for  cur- 
rent expenses,  exceeds  what  the  property  will 
bear,  tban  when  the  whole  amount  Is  collected 
under  one  asaeesment.  OrTuawi  y,  CiTI  Wa- 
TBS  SnrrLT  Co.  Is  ccrtalaly  more  nearly  within 
the  spirit  of  the  prohibition,  and  will  more  ef- 
fectually obviate  the  evil  tban  will   the  other 

II.  Bteeutve  oontraeli   Koid. 

Where  the  contract  plainly  exceeds  the  limit 
which  the  municipality  Is  authoriied  to  obligate 
rtsell  lor,  It  will  be  void  as  to  the  excess,  and 

terested.  The  proposition  In  this  form  Is  not 
disputed. 

A  municipal  corporation  eannnt  override  the 
constllntlonsl  limitation  to  the  ludebledneas  It 
may  Inmr  by  conttBctlnK  tor  a  water  supply  at 
a  Btiputated  annnnl  rents!,  under  the  claim  that 
II  was  providing  for  a  necessary  protection  to 
health  and  property,  which  is  a  current  ex- 
pense.    Gold  T.  reorla,  60  III.  App.  e02. 

While  the  power  ot  a  municipality  to  eon- 
tract  for  a  supply  of  water  far  public  one  Is.  !n 
a  general  sense,  a  discretionary  one,  It  can  not 
be  exercised  so  aa  to  create  a  corporate  debt  be- 
yond that  limited  bjr  Ian-,  or  to  sorrender  or 
69  L.  &.  A. 


suspend  legislative  power.  Vnlpsralao  v.  Gard- 
ner. DT  Ind.  1,  46  Am.  Rep.  tlS. 

Where,  by  a  valid  special  provision  amending 
a  municipal  charier,  antborlty  to  Issue  bonds 
for  obtaining  a  water  supply  Is  limited  to  a  cer- 
tain amount.  It  bis  no  authority  to  exceed  such 
amoant.  although.  In  the  absence  of  snch  special 
limitation.  It  would  have  power,  under  Its  char- 
ter, to  Issue  bonds  to  any  amount  tor  that  pur- 
pose. Grace  v.  Sawklnsvllle,  101  Ga.  593,  SS  S. 
E.  1021. 

Bonds  Issued  by  a  city  tor  the  purpose  of  pay- 
ing tor  the  construction  ot  waterworks  by  a 
contractor  are  void  where  the  ordinance,  au- 
Ihorlilng  their  Issue,  provides  for  their  payment 
by  the  levying  of  a  tax  In  amount  larger  than 
that  authorised  by  law.  Texaa  Water  1  Gns 
Co,  T,  Cleburne,  1  Tex.  CIt.  App.  580,  21  S.  W. 
393. 

Where  a  cltr  has  no  power  to  levy  an  annoal 
tax  exceeding  ^  of  1  per  cent,  except  for  the 
payment  of  debts  already  Incurred,  and  far  Ibe 
erection  of  pabllc  halldlngs.  it  has  no  power  to 
authorize  the  laying  ot  a  tnx  In  excess  ol  U  of 

sued  tor  the  construction  of  waterworks,  IbUI. 
The  statute  of  a  state  limiting  the  amount 
wblch  the  town  shall  pay  In  water  rents  to  a 
water  company  Is  public  notice  that  the  town  Is 
limited  In  its  powers,  and  It  will  be  presumed 
that  a  water  company  contmcted  with  the  trus- 
tees of  the  town  with  knowledge  ot  the  statute : 
and,  where  such  a  contract  provides  for  the  pay- 
ment by  the  town  of  an  amount  In  excess  of 
tbst  prescribed  by  law.  the  water  company  will 
not  be  beard  to  contend,  in  a  snlc  for  specific 
performance  of  the  contract,  that  the  stipulated 
price  should  be  paid  on  the  groaod  that  the  town 
has  received  the  benefits  accruing  from  the  con- 
tract. Baton  Waterworks  Co.  v,  Raton,  9  N. 
M.  TO.  40  rac.  808. 


::.,  Google 


United  Statbe  Cihcvii'  Couht  u 


Appbaia. 


Nov.. 


<-leftors  tit  auid  citj'  at  a  spci:inl  election  to 
1)6  cnltcd,  or  na  Boon  then-uftxr  ax  the  city 
nhoiitd  Rucceed  in  nogotkting  and  wiling 
itH  boiitle  for  the  purpose  of  urifating  a  trust 
fund:  tlic  work  to  be  completed  by  June  25, 
1002.  Tlicreupon  the  appellee,  a  corporation 
of  the  state  of  tfaine,  liled  its  bill  of  com- 
plaint in  the  circuit  court  of  the  United 
Stnles  for  the  Bouthcrn  district  of  Iowa,  nl- 
leginj;  that  complainant  owned  a  large 
iiniount  of  real  estate  and  personal  property 
in  said  city  on  which  was  expended  more 
than  $500,1>00,  nitd  which  was  mainly  de- 
voted to  supplying  said  city  and  ita  citizens 
with  water,  under  franchises  derived  from 
said  city,  and  is  a  lar^  taxpayer  of  said 
city,  and  that  its  annual  tax  charge  and 
payment  equals  and  exceeds  $2,000.  That 
llic  Iowa  Constitution  provides  that  no  mU' 
nicipal  corporation  shall  be  allowed  to  be- 
come indebted  in  any  manner  or  for  any 
purpose  to  an  amount  in  the  aggregate  ex- 
ceeding 5  per  cent  on  the  value  of  the  tax- 
able property  within  such  corporation,  as 
asccrUiined  by  the  last  state  and  county  tax 
lists  nrevious  to  the  incurring  of  luch  in- 
debteilnesa;  and  that  the  valuation  of  the 
taxable  properly  within  said  city  as  ascer- 
tained by  the  last  state  and  countv  tax  list 
made  for  the  year  1900  was  S2.3Q4.S90. 
That  the  limit  of  indebtedness  it  could  incur 
lawfully  was  !tll»,T44.Sl.  and  that  on  the 
30th  and  31st  days  of  March,  1901,  it  vaa 
already  indebted  more  than  9123,000.    That 


been  called;  and  that  such  contract,  it  ca- 
tered into  ^ind  carried  out,  would  increasf 
the  then  existing  indebtedness  of  said  city 
$400,000.  That  the  matter  in  dispute  in  th.- 
suit  exceeded  $2,000,  exclusive  of  interest. 
And  complainant  prayed  for  decree  enjoin- 
ing the  holding  of  the  special  election  and 
the  issuing  of  any  bonds  in  accordance  with 
said  ordinances  and  contract,  and  for  other 
relief,  including  a  simitar  injunction  pen- 
dcHle  lite.  The  defendant  city  took  issue 
by  demurrer  and  pica  to  the  allegations  of 
the  bill  that  the  matter  in  dispute  in  the 
suit  exceeds  $2,000,  exclusive  of  interest. 
lis  answer,  also  Hied,  in  effect  admitted  all 
tlic  other  facts  above  recited,  and  the  allc 
gations  of  the  bill  above  stated,  as  to  the 
existing  Indebtedness  of  the  city  and  the 
value  of  the  ta.\able  property  within  the  cllj 
BB  shown  by  the  last  state  ajid  county  tax 
lists.  Upon  full  hearing  July  31,  1901,  the 
court  ordered  the  temporary  injunction  as 
prayed,  except  that  the  proposed  special  el- 
ection was  not  enjoined,  and  from  this  order 
the  defendant  appealed  to  tliis  court.  Af- 
tcnvai'ds,  on  November  25,  1901,  upon  leave 
of  the  court  duly  obtained,  the  complainant 
RIed  iti  supplemental  hill  In  said  cause,  re- 
citing the  original  bill  and  proceed! r^s 
thereunder,  and  thnt  at  a  special  electior 
held  in  said  city  September  7,  1001,  the  can- 
vas9  of  the  votes  showed  that  said  contract 
between  said  city  and  the  Fruin-Bambrid^ 
Construction  Company  was  approv.pd  by  the 
electors,  and  thst  said  city  threatened  and 
was  abont  to  carry  out  said  contract  and 


e  In  tl 


c  paid  for  wnter 
■Ion  tbat  the  lai  for  saoh  purposed  shBll  not 
exceed  a  certain  percent  levy  on  the  taxable 
properlT.  a  conlrnct  bj  the  traatees  oC  the  town 
to  pay  sn  amoiiBt  per  year  In  water  rents  in 
eiceaa  nt  tbat  nllowed  by  statute  will  not  be 
held  Told  (B  loto,  bat  only  void  to  tbe  eitent 
tbal  It  provides  Cor  the  payment  of  a  Isixer 
mint  than  thHt  prescribed  by  law.     Ibid. 

And  It  has  been  held  that  a  contract  for  snp- 
ply  ol  witer  to  ■  municipal  corporation  Is  not 
made  void  by  tbe  fact  that  tbe  annnal  amount 
which  the  iDuniclpallty  1b  required  to  pay  un- 
der It.  added  to  tbe  neceMsry  expenses  of  tbe 
cotiJoralloD.  prima  fade  exceeded  the  amanDt 
of  Cu  authorized  to  be  levied  by  the  charter, 
and  that,  tbcrefore,  the  city  will  nndertake  to 
levy  an  Illegal  tax.  Stedman  v.  Berlin,  97  Wis. 
B03.  73  N.  W.  07. 

Tbe  power  panted  by  atatnle  to  mnnlclpall- 
tles  to  contract  for  water  supply  for  are  and 
other  purpooes  lielng  strictly  a  mualclpil  pur- 
pose, the  dlscrelloD  exercised  by  Ibe  l^lslatnre 
Id  Buthorlilne  the  raising  ot  taxes  therefor  be- 
yond lilt  charter  llmltallnn  Is  not  a  Tlolntloa  of 
tbe  conslllutlonol  provlelon  ranking  It  tbe  duty 
of  the  leglHliitnre  to  oit'snlje  cities  and  restrict 
(be  power  of  taiallon  so  as  to  prevent  abuee,  and 
will  not  be  Interfered  with  by  the  court  where 
Ibe  ludebledneaa  does  not  exceed  ibe  constlto- 
tlonal  'Inilt.  Oconto  City  Wafer  Supply  Co.  v. 
Oconto,  105  Wis.  78.  80  N.  W.  1113, 

An  Indebtedness  for  bydrsnt  reulala  arising 
under  a  contract  between  a  city  and  i.  water 
compsny,  valid  at  the  time  ot  Its  oieculloo.  la 
iDvalld  under  a  conslltutloanl  limitation  of  the 
IndeblPdnesB  ol  tbe  city,  where,  at  tbe  time  II 
falls  due  or  arlvs,  the  clly  Is  nlrend.r  Indebted 
In  au  amount  equal  to  or  exceeding  tbe  constl- 
eS  L.  R.  A. 


(ntlonal  limit.  Elehl  v.  South  Bend,  36  T^  H, 
A.  aaa.  22  C.  C.  a.  6I8.  44  U.  8.  App.  687,  76 
Fed.  921. 

A  ctly  may  be  enjoined  from  Issuing  bonds 
for  1  water  aopply  In  excess  of  tbe  coaslltu 
Ilonal  limitation  of  municipal  Indebtedness  as 
fixed  by  a  new  asseasment  «blcb  became  op 
eratlve  subsequent  to  a  munlclpsl  election  for 
voting  tbe  bonds  but  prior  to  tbelr  lasunnce.  al- 
tbougb.  luider  the  valuation  In  force  at  tbe  time 
of  tbe  elecUon,  tbe  city  could  lawfully  Incur  an 
Indebtedness  for  tbe  amount  of  tbe  proposed  1b- 
Bue :  but  siicb  Issue  will  be  limited  to  the  amount 
autburlxed  by  tbe  new  valnatlon  where  no  con- 
tract had  been  previously  entered  Into  palling 
for  tbe  full  Ibbup.  Seymour  v.  Ticoms,  6  Wash. 
427.  33  Pac,  1059. 

II  seems  tbat  bonds  Issaed  by  a  city  for  tbe 
conBiructlon  of  waterworks  are  iBvalld  where 
tbe  annual  payment  of  tbe  Interest  on  tbe 
bonds  and  (he  principal,  as  provided  by  tbe  state 
Constitution,  will  require  tbe  nmonnt  of  taicN 
levM  by  tbe  rlty  to  be  more  than  lh«  amount 
prescribed  as  the  limit  by  tbe  city  charter.  Aus- 
tin T.  Nalle,  85  Tex.  8i:0.  Z2  S.  W.  609.  960. 

A  iRipayer  of  a  municipality  may  enjoin  It 
from  making  payments  under  s  contract  for  tbe 
construction  ot  a  sewer,  where  the  contract 
price,  added  to  Its  existing  Indebtedness,  ex- 
ceeds the  constitutional  limit.  O'Ualley  v. 
Olyphant.  198  Pa.  625.  48  Atl.  483. 

Au  Injunction  will  be  granted  to  prevent  city 
aulborllles  from  carrying  out  tbe  provisions  of 
a  contract  lor  a  water  aupply  whlcb  Is  void  be- 
cause It  Increases  tbe  municipal  Icdebtedneg-i 
beyond  tbe  ststurary  limit :  and  It  Is  not  necp4 
nary  to  wait  until  the  water  Is  turalabed  and 
the  city  Is  threatening  to  pay  therefor,  where. 
under  the  contract,  nothing  remains  to  tie  done 
but  Ibe  Issuing  of  monthly  wafranta  aa  soon  as 
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incur  indebUdness  In  excess  of  the  consU- 
tulional  limit;  aod  upon  said  Bupplemental 
UI1,  and  the  answer  oi  the  city  thereto,  and 
furtlier  showing,  the  court,  on  December  21, 
1901,  ordered  a,  further  tiniporary  injunc- 
tion, enjoining  and  reatraining  said  city  and 
its  oRicera  from  issuing  or  causing  to  be 
issued,  executed,  or  negotiated  any  bonds 
or  other  obligations  of  said  city  pursuant  to 
said  ordinances,  and  from  doing  any  act 
under  said  contract  with  said  Fniin-Bam- 
brict  Construction  Company.  From  this 
order  tlie  second  appeal  to  this  court  is 
taken.  Pursuant  to  stipulation,  the  two  ap- 
peals were  consolidated  and  heard  together 
in  this  court. 

Argued  before  Batihom  and  Thayer,  Cir- 
cuit Judges,  and  Lochren,  District  Judge. 

Mcisrs.  W.  H.  O.  Jaqnea,  Georg*  F. 
Bei>del,  and  Joaepli  B.  Jnquea,  for  ap- 
pellant : 

Where  a  contract  made  by  a.  municipal 
corporation  pertains  to  its  ordinary  ex- 
penses, and  is,  together  with  other  like  ex- 
penses, within  the  limit  of  its  current  rev- 
enues  and  such  special  taxes  as  it  may  le- 
gally and  in  good  faith  intend  to  levy  there- 
for, such  contract  does  not  constitute  the  in- 
curring of  indebtedness  within  the  meaning 
of  the  constitutional  provisions. 

Grant  v.  Davenport,  36  Iowa,  396;  Dively 
V.  Cedar  Falls,  27  Iowa,  227 ;  CrestoH  Water- 
tcorka  Co.  v,  Creatmi,  101  Iowa,  687,  70  N. 
W.  739;  Council  Bluffs  v.  Sleieart,  61  Iowa, 
386,  I  K.  W.  628 ;  Burlington  Water  Co.  v. 

the  work!  are  constracted,  and  the  water  Is  (ar- 
Qlah«d.  DaveaporC  v.  KtelDECliinldt,  6  Mact. 
S02,  13  P^.  Z4B. 

III.  Conatrvctlon  of  UmUatton. 

Fabllr  poller  tavon  freedom  oC  contract.  The 
limitations  are  pnt  opon  municipal  Indebtedness 
■a  a  check  upon  the  entbuslasni  otten  eiclted  br 
an  agicreHlTe  campalftn  for  public  Improvements, 
or  to  protect  the  taipnyer  agnlnst  the  eSecl  of 
bis  spalhy  !□  falllag  to  protest  sgalcst  a  pro- 
posed contract  lUwut  to  be  enlered  Into  bj  the 
municipal  authorities.  The  llmltatlan,  there- 
fore, sbould  be  Btrlcllr  cangtmcd.  so  as  not  to 
Impose  any  more  reatrletlor  thiin  Is  necemary. 
And  iiuch  hns  been  the  policy  of  the  courts.  In 
case  of  conHlclIng  statutes,  the  one  will  control 
which  iB  lavorable  to  the  contract,  nnleas  sucb 
course  la  plainly  Impossible. 

A  municipal  corporation  may  issue  Its  bonds 
tor  Ihe  construction  and  maintenance  of  a  aya- 

tbc  payment  o(  principal  ood  Intereat  thereof, 
under  an  act  of  legislature  aolhorlilng  all  cities 

borrow  money  eaO  levy  and  collect  a  general  tax 
Iberetor.  and  to  appropriate  money  for  the  same, 
although  (he  laaue  of  the  booda  will  exceed  the 
limit  lu  which  such  city  la  authorized  by  ita 
special  (-barter  to  borrow  money,  and  the  tu 
levied  win  exceed  the  maximum  rate  aMowed  by 
such  charter.  Sucb  limltitlona  are  binding  only 
upon  the  municipal  aui  Ho  Miles,  and  not  upon 
the  general  asserably  ;  and  the  paaKage  ot  stIPll 
general   law.  a  Tier   the  granting  of  the  apeclnl 


Woodaard,  49  Iowa,  89;  Dodge  v.  Council 
Bluffs,  67  Iowa,  567,  10  N.  W.  886;  Sanson 
T.  Hunter,  86  Iowa,  722,  48  N.  W.  1005,  63 
N.  W.  84;  Alien  v.  Davenport,  107  Iowa, 
91,  77  N.  W.  532;  Clinton  v.  IFaHiJter,  98 
Iowa,  856,  08  N.  W.  431;  Davia  v.  Dea 
Moines,  71  Iowa,  600,  32  N.  W.  470;  Ander- 
son V.  Orient  F.  Ins.  Co.  86  Iowa,  579,  65 
N.  W.  .■M8. 

If  the  city  obligates  itself  to  pa^,  no  mat- 
ter what  its  revenues  from  special  assess- 
ments, a  debt  is  created  which  falls  within 
the  cottstitutional  inhibition.  If,  however, 
it  simplv  appropriates  a  part  of  its  revenues, 
and  pledges  them  to  the  payment  of  the  obli- 
gation, or  if  it  simply  undertakes,  as  trustee 
or  agent,  to  collect  these  assessments  and 
apply  them  upon  the  work,  without  liability 
upon  its  part  for  anything  further,  then  no 
debt  is  created. 

Council  Bluf*  v.  Btewart,  EI  Iowa,  385,  1 
N.  W.  628 ;  Quill  v.  In&ianapolia,  124  Ind. 
aB2.  7  L.  R.  A.  681,  23  N.  E.  799;  FouAer 
V.  Superior,  86  Wis.  411,  65  N.  W.  800; 
Springfield  v.  Edirards,  84  HI.  820;  Vol- 
p(irai-io  V.  Gardner,  07  Ind.  I,  49  Am.  Rep. 
416;  People  ex  ret.  Sceley  v.  May,  S  Colo. 
404,  12  Pac.  838;  Law  v.  People  ex  rcl. 
Huck,  87  III.  385;  Slate  r.  Fayette  County, 
37  Ohio  St  520;  Laporto  v.  Camevell  Fire 
4.l<tnn  Teleg,  Co.  146  Ind.  466,  35  L.  R.  A. 
680,  45  N.  E.  5S8;  Windsor  v.  Des  Uoines, 
110  Iowa,  175,  Bl  N.  W.  476;  TuttU  v.  Polk, 
92  Iowa,  433,  60  N.  W.  733. 

Obligations  payable  out  of  a  special  fund 
to  be  created  by  special  taxation,  or  from 


A  prorlBlou  of  a  municipal  charter  requiring 
the  truateea  to  contract  for  a  water  supply, 
which  contract  sbsll  not  extend  for  a  longer 
term  than  three  years,  will  conlrol  a  proTlsloD 
of  the  charter  prohibiting  the  munlcIpuUly  from 
Incurring  any  Indebtedness  beyond  Ibe  amount 
of  the  taxes  applicable  to  payment  ot  It  which 
ahall  bavH  been  voted  to  be  raised;  so  that  the 
contract  will  be  vaild  allbaugh  no  taxes  have 
been  voted  at  the  time  It  is  made.  Tort  Jervia 
IValBrworks  Co  v.  Port  Jervls,  IBl  N.  Y,  111. 
15   N.  E.  388,  Afflrmlng  71  UuD,  66,  24  N.  7. 

Under  the  amendment  to  the  charter  ot  Dii- 
luth  by  Specisi  Laws  1891,  chap.  S5,  i  35,  pro- 
viding that   wDler  and   light  bonds  may  be  la- 


Ihe'former.  but  only 


will  o 
In  the  istter  r 

with  respect  to  the  iQdeblednc] 
of  money  (or  conatructing  and  mnlDtslnlng  auc] 
waterworba  syalem,   leaving  the 

69  L.  R.  A. 
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light  pinnts,  but  that  Ibis  Indeijlcdneas  shall  n 
be  deemed  a  part  ot  the  general  Indebtedness 
of  the  clly  heretofore  referred  to  aa  not  to  ex. 
CPed  o  per  cent  of  the  Bsaeiuied  valuation  of  (he 
property  nllhin  the  city,  but  ahall  be  held  to 
be  a  special  indebtedncas  constllutlng  a  appcini 
find  exclusive  lien  upon  the  (rancblsea  pur- 
cbsEiiHl  Id  whole  or  In  port  by  the  funda.— such 
bonils  may  be  issued  aa  part  of  the  city's  gen- 
crst  Indcbipdnens,  allbougb  (be  bonded  Indebted- 
ness nlready  eiceeda  5  per  cent  ot  (hf  nsseaaed 
vatualioD  ot  the  taxable  property  within  the 
city.  AVoodbrldge  v.  Dulu(h,  57  Minn,  256.  !■<> 
N.  W.  Sllfi. 

IndebtHJneas  tor  waterworks  and  sewera.  In- 
cnrred  under  a  cansiltutlonal  provision  author- 
lilng  munkliinlltles  to  become  In-'^bted.  for 
those  puiToses,  In  a  certain  amount  in  pxcms  ot 
the  conatltutloDBl   limitation  ot  municipal   in- 
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the  proceeds  of  waterworks  and  the  like, 
iLre  not  an  indebtedness  within  the  meaning 
of  the  cODstitutional  prohibition. 

HakoT  V.  Seattle,  2  Wash.  676,  27  Pac. 
•162:  Winston  v,  Bpokiuie,  12  Wash.  524, 
41  Pac.  BSB;  Faulkner  v.  Seattle,  19  Wash. 
320,  G.I  Pac.  366;  Quill  r.  Indianapolis,  124 
Ind.  202,  7  L.  R.  A.  881,  23  N,  E.  788;  Mon- 
roe County  V.  UaiTtU,  147  Ind,  500,  46  N. 
K.  124;  Stciteerlaad  County  v.  Reeves,  148 
Ind.  407,  40  N.  E.  »»5 ;  fitn'eb  v.  Cox,  111 
Ind.  2n0,  12  tr.  E.  481;  Walker  T.  Monroe 
founf!/,  11  Ind.  App,  285,  38  N,  E.  1005; 
lliaun  V,  Benton  Counts.  17  C.  C.  A.  106, 
34  U.  S.  App.  363,  70  Fed.  360;  Kclli)  t. 
Minneajiotis,  63  Minn.  125,  30  L.  R.  A.  281. 
♦16  N.  W.  ll-li  Perrigo  t.  Miltcaukee,  92 
Wis.  2»6,  65  N.  W.  1025 ;  Buntkam  v.  jUil- 
imuA'cc,  08  Wis.  128,  73  M.  W.  1016;  State, 
iUnil,  I'rosecutor,  v.  Allantio  City,  40  N.  J. 
L.  558,  9  Atl.  709;  McAteer  v.  AnjcH,  IQ  R. 
I.  CSS,  36  Atl.  588;  Hunt  v.  E7(i"co,  18  N.  Y. 
442:  Whalcn  v.  La  Crosse,  10  Wis.  271. 

The  board  o!  supervisors  baa  a  right  to 
eKtjjnd  the  period  of  taxation  over  a  large 
number  ol  years. 

Witter  V.  Polk  County,  112  lovra,  380, 
83  N.  W.  1041. 

No  valid  reason  can  be  given  why  a.  board 
of  Bupervisors  should  not  transact  the  busi- 
ness of  the  county  along  well-established 
lines,  when  it  has  power  to  do  it  at  all. 

Clark   v.  Janesville,   10  Wis.   138;   State 
V.  Madison,  7   Wie.  688;   Kelchvm  v.    ""    ' 
falo,  14  N.  Y.  358;  Clark  v.  School  Di 
or»,  78  111.  474. 


J/r.  WlUlwB  A.  Undarwood,  with  Mr. 
WUIUm  MeNett,  for  appellee: 

No  county,  or  other  political  or  municipal 
corporation,  shall  be  allowed  to  bucoiae  in- 
debted in  any  manner,  or  (or  any  purpoee, 
n  amount  in  the  aggregate  exceeding  5 
per  cent  on  the  value  of  the  taxable  prop- 
:rty  within  such  count;  or  corporation. 

Iowa  Const,  art.  11,  |  3. 

The  underlying  object  and  purpose  is  to 
protect  the  ta.xpayer  from  undue  burdens 
of  taxation  by  confining  tbe  indebted neaa 
of  miinicipalitiea  within  certain  prescribed 

McPherson  v,  Foster  Bros.  43  Iowa,  48, 
22  Am.  Rep.  215;  French  v.  Burlington,  42 
Iowa,  614;  Kane  r.  Independent  School  Dint. 
82  Iowa,  6,  47  N.  W.  1078;  Anderson  T. 
Orient  F.  Ins.  Co.  88  Iowa,  578,  55  N.  W. 
348;  SpiJman  v.  Parkershurg,  35  W.  Va. 
1)05,  14  S.  £.  281;  Lau>  v.  People  «>  rel. 
duck,  87  III.  385 :  People  em  ret.  UoCagg 
V.  Chicago,  51  III.  33, 2  Am.  Rep.  278 ;  Sticelt 
V.  People  em  rel.  Phelps,  7  N,  Y,  86; 
Uromie  v.  Boston,  170  Mass.  321,  60  N.  11^ 
934. 

The  term  "  indebted."  as  used  in  tbe  Con- 
stitution, includf*  all  forms  of  indebtedness. 

Doon  Dial.  Twp.  v.  Cummin*,  142  U.  S. 
360,  35  L.  ed.  1044,  12  Sup.  Ct.  Rep.  220; 
Litchfield  r.  Batlou,  114  U.  S.  190,  29  L. 
ed.  132,5  Sup.  Ct.  Rep.  820;  JVencA  v.  flur- 
lington.  42  Iowa,  614;  Sco((  v.  Davenport, 
.14  Iowa,  208;  Council  Bluffs  ».  Stetoart,  51 
Iowa,  385,  1  N.  W.  628;  Windsor  v.  Dca 
Moinea,  110  Iowa,  175,81  N.  W.47a;  Ander- 


debledneas.  does  not.  it  wllblo  the  limits  oC  inch 
eiceae.  coDstltute  >  part  of  the  Keaeral  Indebted- 
uess  of  the  city  within  ttie  meaalng  of  tbe  con- 
atltutlonal  Umltntlon.  Austin  T.  Seattle,  2 
WbbH.  RBT.  27  Pac.  Ki7. 

The  gnnt  to  muDlcipatttlea  by  atatate  o(  tbe 
power  to  contract  lor  water  supply  for  fire  and 
other  parpoaea  ^ves,  by  Implication,  to  a  mn- 
nldpallty  wboae  charter  made  no  proTlslon 
therefor,  the  power  to  make  and  carry  oat  a 
contract  for  such  water  supply  to  the  extent  of 
raising  taxes  (or  that  paipoae  beyond  tbe  char- 
ter limitation  (or  current  eipenaea.  Oconto 
City  Water  Supply  Co.  t.  Oconto,  100  Wla.  78, 
eO  N.  W.  1113. 

The  act  of  the  general  aB8i>mbIy  at  Mat  20. 
ISDT,  aulhoriilng  a  town  (o  hire  the  sum  of 
fSOO.OOO  lor  the  puriKwe  of  acqulrlnj;,  building, 
or  couatructlng  a  aygtem  o(  waterworks,  and  oI 
Improving  and  adding  to  tbe  same,  and  to  lesne 
lis  QDtes  or  bonds  therefor,  grants  to  the  town 
the  itstutory  snthorlly  required  by  R.  I.  Geo. 
Laws,  chop.  30.  I  SI,  to  enable  the  town  to  In- 
cur an  ladebteduesB  to  that  extent  In  excess  of 
:t  per  cent  of  Ita  taxable  property.  Feabody  v. 
Westerly  Waferworte,  80  R,  I.  178.  87  Atl.  807. 

A  city  wboee  charter  permits  It  to  agree  with 
Hny  person,  company,  or  corporation  for  the  es- 
labllabment  of  a  system  of  waterworlte  may,  by 
ordinance,  make  a  contract  for  that  purpose 
which  will  not  be  totally  Invalidated  by  the  la- 
el  union  of  a  provision  that  the  city  shall  rent  a 
definite  number  of  fire  hydrants,  at  an  aggregate 
annoal  rental  In  excess  of  7  mills  per  dollar  of 
(be  assessed  valuation  of  the  property  within 
Ibe  city,  by  reason  of  a  charter  provision  that 
tbe  amoant  levied  to  pay  for  water  shall  not 
eipeed  that  amount,  attbongh  the  charter  pro- 
vlKion  will  prevent  a  recovery  by  the  water 
company  of  more  rent  money  than  the  7  mills 
SO  h.  R.  A. 


per  dollar.     State  em  rsL  Tarr  v.  Crete,  33  Neb. 
■""    4S  N.  W.  272, 

limitation  of  the  amount  to  he  expendsd  in 
one  year  by  a  municipal  corporation  tor 
ra  does  not  prevent  tbe  expenditure  of  morr 
tban  that  sum  for  sewers  aerially  eonatructrd 
dnrlng  prevloDS  yearn  but  not  paid  for.  If  the 
amounts  to  be  credited  to  the  aewer  fund  from 
year  to  year,  including  thoae  prtqwrly  trans- 
terred  from  other  lands,  are  not  exceeded.  Re 
l-lattaburgb.  167  N.  Y.  84,  SI  N.  H.  B12,  Revers- 
ing 27  App.  Dlv.  sua.  50  N.  Y.  Bopp.  396. 

'  provlalon  o(  a  Constltntlon  llmitlDK  the 
of  taxation  for  municipal  purpoacs  to  a  cer- 
tain rate,  "which  shall  apply  to  tazea  of  every 
kind  and  descriptioa.  whether  general  or  ape- 
clal."  is  not  a  limitation  upon  a  snbsequent  pro- 
vision prohibiting  Indebtedness  to  an  amoant  ex- 
ceeding tbe  i-.inaal  income  "without  the  aaaent 
of  two  thirds  of  tbe  voters,"  and  requiring  pro- 
visions for  tbe  collection  of  an  annnal  tax  to 
pay  Interest  on  any  debt  created  when  It  falls 
due,  and  to  provide  a  sinking  fund  to  pay  prin- 
cipal. Lamar  Water  *  Electric  Ught  Co.  v. 
I^mai,  128  Mo.  188.  S2  L.  R.  A.  137,  2S  B.  W. 
102S.  31  8.  W.  756,  140  Mo.  14S.  30  S.  W.  TS8  : 
Aurora  Water  Co.  v.  Aurora.  129  Uo.  540,  31  S. 
W.  »4e. 

Overruling  State  em  ret.  Boblnson  v.  Colom- 
blH.  Ill  Uo.  36G.  SO  8.  W.  00,  which  had  Held 
that  a  municipal  eorporatlOD  cannot,  under  one 
section  of  a  Cnnstltutlon.  losao  bonds  for  the 
conBtmctlon  of  waterworks  opon  authority  of 
a  vote  of  Its  cltlsena,  where  the  tax  necessary 
to  pay  the  Intereet  and  raise  a  sinking  fund  to 
pay  the  principal,  added  to  tbe  tax  for  current 
expenges.  will  exceed  tbe  amount  pennllted  by 
another  section  of  the  Constitution,  which  pro- 
vides that  tbe  tax  In  manldpal  corporation!  of 
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son  V.  Orient  F.  In*.  Co.  88  Iowa,  576,  G5 
N.  W.  348. 

Limiting  tlie  paymetit  of  contracts  «nd 
obligations  to  t«XM  leried  for  a  special 
purpose,  or  to  particular  assetB,  does  not 
alTect  their  esBentioJ  quality  as  constitu- 
tional debts. 

Scott  y.  Damnjtort,  34  Iowa,  208;  Mat\er 
V.  Judepeitdent  Hohool  U\at.  44  Iowa,  122; 
French  v.  Burlington,  42  Iowa,  ei4;  FWst 
Nat.  Bank  t.  Doon  Diit.  Tvip.  8d  Iowa,  331, 
S3  N.  W.  301;  Orvia  y.  De»  Moines  Parte 
Oomri.  88  Iowa,  674,  56  N.  W.  204;  Allen 
V.  Daveftport.  107  Iowi\,  BO,  77  N.  W,  632; 
Council  Blufft  v.  Bteicart,  fil  Iowa,  386,  I 
N.  W.  628 ;  Brown  t.  Corry,  176  Pa.  528,  34 
Atl.  864  i  ^oltet  T.  AUsBOMder,  194  III.  467, 
82  N.  B.  Bfll;  Browne  v.  Boaton,  179  Msaa. 
321,  60  N.  K  934;  Reynold*  t.  WalervilU, 
92  Mo.  2B2,  42  Atl.  653;  Ironviood  Water- 
work*  Co.  y.  Trehilcock,  00  Micfa.  4G4,  S8 
N.  W.  371;  Baltimore  t.  Gill,  31  Md.  37B; 
flarles  v.  Weill,  94  Wis.  285,  88  N.  W.  064; 
Vctctll  V.  People  em  rel.  Phelpi,  7  N.  Y.  9; 
Hudg<i»  V.  Ciotiley,  186  111.  305,  67  N.  E. 
860. 

Whether  the  obligations  involve  a  scheme 
to  bny  the  equity  in  property  subject  to 
prior  liens,  or  to  procure  ownership  under 
the  guise  of  paying  high  rents,  or  whether 
the  payment  of  obligations  ■■  limited  to  col- 
laterala  or  other  nssets,  or  to  the  mort- 
gaged property,  or  to  pledged  revenues  or 
taxtB,  they  are  all,  alike,  constitutional 
debts. 

Litchfield  y.  Bailov,  114  U.  S.  192,  20  L. 


ed.  133,  5  Bup.  Ct.  Rep.  6£ 
Waterworks  Co.  v.  TreiiUock,  90  Mich.  464, 
68  N.  W,  371 ;  Broicne  v.  Boston,  179  Maes. 
321,  60  N.  K,  934;  Heyitoldt  v.  Waterville, 
P2  Me.  202,  42  Atl.  663;  fiioicn  v.  Corrg, 
175  I'a.  S28,  34  Atl.  854 1  Earlca  y.  Welle, 
04  Wis.  2S6,  68  N.  W.  964;  Orvis  v.  Dea 
Moines  Park  Oonire.  B8  Iowa,  674,  68  N.  W, 
204;  Windsor  v.  Des  Uoincs,  110  Iowa,  ITS, 
81  N.  W.  470;  Hall  v.  Cedor  Rapids,  116 
Iowa,  109,  88  N.  W.  448. 

An  obligation  to  levy  a  tax  in  the  future 
for  the  benefit  of  a  particular  individual 
neeessarily  implies  the  existence  of  a  pres- 
ent debt  in  favor  of  the  individual  against 
the  corporation,  which  he  is  lawfully  en- 
titled to  have  paid  by  the  levy. 

Bpringfield  y.  Edwarda,  64  111.  Q20;  Wina- 
moo  V.  HvddUtton,  132  Ind.  217,  31  N.  E. 
661;  Btate  ea  rel.  Helena  Waterworks  Co. 
V.  Helena,  24  Mont.  621,  65  L.  R.  A.  336,  63 
Pac.  105;  Hodges  y.  Crowley,  186  III.  303, 
67  N.  E.  B80. 

The  provision  for  »  mortgage  implies  a 
debt,  rince  a  mortgage  cannot  raist  without 
a  debt. 

Joliet  r.  ileaiander,  IM  lU.  467,  «2  N.  B. 
861 ;  Broume  v.  Jloilon,  179  Mass.  321,  60 
N.  £.   934. 

AH  debts  of  municipalities  are  limited  in 
their  enforcement,  ano,  «ven  where  there  is 
no  remedy  by  suit,  as  there  is  none  against 
a  state,  the  obligations  still  are  constitu- 
tional debts. 

Utate  tw  rel.  Hakn  t.  Toung,  89  Minn. 
474,  9  N.  W.  737;  Joliet  v.  AieaxM<l«r,  194 


tin  class  to  whicb  it  belong!  sball  not  exceed  a 
certain  amaant  on  the  taxable  valnBtlon. 

A  town  aatborlsed  to  provide  for  a  water  sap- 
ply,  bat  foriilddeu  to  conttact  debti  In  excess  o( 
(400,  anieis  the  monej  to  defra;  them  was 
octosll;  In  tbe  treamrj,  ms;  contract  with  In- 
dlvldnals  to  tumlsb  a  suppl;  at  water,  and  tbe 
provision  In  tbe  contract  giving  sach  Individu- 
als the  nnrestralned  right  to  eetabllsh  geaeral 
water  rates  la  valid.  Santa  Ana  Water  Co.  *. 
Bon  BDenaveulnra,  00  Fed.  S39. 

A  spaclllc  clurter  provlalon  conferrlny  au- 
tIlorit7  upon  a  cll;  to  establish  or  purcbase  and 
maintain  wsterworka,  or  contract  lor  tbe  fur- 
nlohlng  of  water,  must  prevail  over  a  genera] 
provision  problbltinc  tbe  contracting  at  Indebt- 
edness except  such  as  shall  be  paid  ont  of  tbe 
ordlnarj  current  revenue  collected  In  tbe  fear 
the  debt  or  llabilltr  !■  contracted.  Capital  Cll; 
Water  Co.  T.  Moatgomer;,  82  Ala.  866,  0  So. 
843. 

Tba  construction  la  favor  of  the  contract  !■ 
apparent,  even  In  the  absence  of  conUlctlng  stat- 
utea.  where  eome  provltioa  loay  be  held  to  au- 
Ihorlielt. 

A  Cit7  problblted  by  a  eonstltntlanal  amend- 
ment from  Increiiing  its  Indebtedness;  except 
that  It  may  Issue  dnlnnge  warrants  nnder  a 
pending  contract,  la  entitled  to  parcboae  from 
the  contractor  tbe  drainage  system  then  ' 
process  of  construction,  end  to  issue  warran 
for  the  purchase  price.  Warner  v.  New  Orlean 
ai  C.  C.  A.  288,  60  0.  S.  App.  131.  8T  Fed.  82 

A  itatDtory  requirement  that  cities  ohall  hs' 
on  band  the  tunda  necessary  to  meet  the  e 
peadltnrs  contemplated  by  a  contract  for  li 
provcmenti  doea  not  preclude  It  from  entering 
Into  a  contract  tot  a  water  supply,  atthough 
tbe  money  la  not  available,   when  no  payment 
under  the  contract  will  become  dae  for  a  year 
60  I*  R.  A.  ; 


and  ■  halt,  or  more.  Deflaocs  Water  Co.  v.  De- 
flsDce.  00  Fed.  T5S. 

A  conitltatlonal  provision  limiting  manlclpal 
lodebtedaess,  excepting  bonds  tor  water  supply 
wblcb  have  been  luncd  tor  a  term  not  exceeding 
twenty  years,  does  not  limit  sneh  bonds  to  that 
time,  it,  when  Usaed.  the  a|sregate  amount  of 
the  water  bonds  snd  the  other  Indebtedness  does 
not  exceed  tbe  preocrtbed  limit.  Roebeiter  t. 
QnlnUrd;  188  N.  Y.  381,  83  N.  a  TOO. 

But  a  city,  already  having  a  sewer  system.  Is 
not  entitled  to  crests  an  indebtedness  greater 

the  property  therein,  under  a  provision  in  tbe 
CoDsCltutlon  and  a  statute  in  porsnanee  thereof, 
antborlilDg  Che  creating  of  an  tndebtednees  by 
a  municipality  In  excess  of  that  per  cent,  where 
necessary  and  authorised  by  tbe  vote  at  the 
taxpayers,  tor  tbe  pnrpoae  "of  constructing  a 
sewerage  syatem,  or  to  oecore  a  sapply  of  watw 
for  such  municipality."  Folmer  v.  Helena,  10 
HorL  61.  47  Fac  200. 

So,  where  a  statute  providing  (or  the  levy  of 
a  special  tax  by  a  town  for  the  paymen:.  of  wa- 
ter  rents  to  a  water  company  contains  a  pro- 
viso tbst  such  tax  "aball  not  exceed  the  sum  of 
S  mills  on  the  dollar  for  any  one  year."  eucb 
proviso  operates  as  a  limitation  on  the  sum  to 
be  paid  by  tbe  town  tor  water  rente,  and  as  an 
Inhibition  on  the  trustees  of  the  town  from  pay- 
ing any  more  than  the  amount  derived  from  tbe 
special  tax, — especially  where  It  appears  [bat  tbe 
water  rents  ot  tbe  town  over  nnd  above  tbe 
special  tax  wouid  eitasust  tbe  current  reveoue  of 
tbe  town,  which  It  was  aulbarlj«d  to  collect  by 
tbe  levy  ot  a  tax  not  to  exceed  a  certain  per 
cent.  Uaton  Waterworka  Co.  v.  Uatoc,  9  N.  M. 
70,  40  Pac.  SOS. 

And  a  contfact  between  a  water-supply  com- 
pany and  the  water  commlBSIoaers  of  a  city  bsv- 


UMmn  Statbs  Circuit  Cockt  of  Appbau. 


Not,, 


III.  467,  02  N.  B.  86! :  SweH  v.  PeopU  ex 
rel.  Phelps,  7  N.  Y.  »;  PeopU  ex  rel.  Mc- 
Cagg  v.  CMasgo,  Gl  III.  34,  2  Am.  Rep.  2T8. 

The  riglit  to  foreclose  and  appropriate  the 
property,  and  the  right  to  a  mandamua  to 
Kiinpel  the  city  to  levy  and  pay  over  the 
taxes  pledged,  are  very  adequate  remedies  U> 
eoerce  the  payment  of  the  debt  by  suit,  even 
if  this  were  esxentiaJ  to  the  existence  of  ft 
constitutional  debt. 

Hcynulda  V.  Walervillc,  92  Me.  Sa2,  42 
Atl.  SS3;  JolUt  V.  Alexandt-r,  194  III.  457, 
«2  N.  E.  BOl;  Iowa  Code  1897,  H  1007, 
3073;  2  Dill,  Mun.  Corp.  4th  ed.  g  855. 

The  Constitution  does  not  elaasify  obliga- 
tions as  nonpayable  and  payable,  out  of 
Hpceial  funds,  or  otherwise,  nor  change  any 
from  being  a  charge  against  the  city  gen- 
erally into  a  charge  against  its  current  rev- 
enues only,  but  makes  them  all,  alike,  abso- 
lutely nonpayable  and  void,  if  in  excess  of 
the  limit. 

Prinec  r.  Quvnoif,  128  III.  443,  21  N.  E. 
770;  Bpilman  v.  ParkerebuTg,  36  W,  Va. 
606,  14  S.  E.  28B(  French  v.  Burlington,  42 
Iowa,  414;  Seolt  v.  Davenport,  34  Iowa,2C8; 
iMke  CouHltf  V.  HoUint,  130  U.  S.  662,  32 
L.  ed.  lOGO,  0  Sup.  Ct  Rep.  6S1 ;  Dodn  Ditt. 
Tap.  T.  Cummin*,  142  U.  S.  386,  35  L.  ed. 
1044,  12  Sup.  Ct.  Rep.  220;  LilcA/wld  v. 
Baliou,  114  U.  6.  190,  29  L.  ed.  132,  6  Sup. 
Ct,  Hep.  820. 

Where  the  city  is  at  the  time  indebted  to 
its  constitutional  limit,  it  cannot  then  make 
a  coDtract  for  even  ordinary  expenses  with~ 
out  ao  infraction  of  the  Constitution. 

IdK  a  plSDt  of  Its  own,  to  mala  tain  a  plint  and 
tnmlBb  tlie  dt;  wtth  water  to  the  amount  of 
over  (46,000  per  year.  Is  within  the  llmltatloiL 
of  the  Btatiiti>s  forbidding  mnj  contract  of  over 
(1.000  lor  the  eitcnslan  or  repair  ol  the  wat«r- 
warks  to  be  made  without  the  conseat  of  the 
i.'omniDn  cuundl.  and  pravldlaB  (hat  the  ex- 
penses of  the  water  department  shall  not  ex- 
ceed (24.000  per  Tear.  Woodslde  Water  Co.  v. 
Long  leland  Cltj,  23  App.  Dii.  T8,  48  N.  X. 
Bnpp.  686. 

Id  MIchlcan,  cities  are  authorised  to  contract 
tor  B  water  supply  for  a  period  not  exceeding 
ten  years,  provided  the  spproprlatlon  ttierefor 
does  not.  In  eoDuecttoD  with  other  tsiea.  exceed 
lU  per  cent  of  the  assesBed  vsluatlon.  Monroe 
Wster  Co.  v.  Hcatb,  116  Mich.  3TI,  T3  N.  W. 
984. 


IV.  What  li  not   I 
a.  CoMlrocli  ior  a 


nuai  tapplle*. 

The  desire  to  uphold  contracts  when  possible 
has  led  In  some  cases  to  rultngs  that  no  indebt- 
edness was  Incurred,  which  hardly  accord  with 
the  ordinary  undeiatRndiQg  of  that  term.  The 
question  hns  most  frequently  srlsen  In  casts  for 
long-terin  contrscts  for  water  supply.  In  most 
cases  an  adequate  supply  cannot  be  obtained  at 
adTantageouB  prices  unless  the  one  furnishing 
It  has  some  sssuruuce  that  bis  relnma  will  be 
sadstactorj  for  a  certain  fuiiire  time.  To  ac- 
complish this,  the  municipality  Is  uiuallf  asked 
to  contract  for  a  minimum  quantity  of  water  at 
a  flied  price  for  a  given  term.  The  question  Is 
whether  or  not,  under  such  s  contract,  the  mii- 
nlclpalltr  becomes  indebted  for  tbe  aggregate 
amount  of  the  yearly  payments.  The  weight  of 
authority  Is  that  II  does  not.  and  wlib  good  rea- 
son, tor  no  obligation  to  make  payment  arle-g 
50  L.  R.  A. 


Lake  Cotini'i  v.  RoUint,  130  U.  S.  662,  32 
L.  ed.  1060,  b  Bup.  Ct  Rep.  661;  Walla 
Walla  T.  WaUa  Willa  Water  Co.  I7B  U.  S. 
1,  21,  43  L.  ed.  341,  350,  10  Sup.  Ct.  Rep- 
77;  f'Hnce  r.  Quittey,  128  111.  443,  21  N,  K. 
768,  106  III.  138,  44  Am,  Rep.  785;  Bpring- 
field  V.  Hdicaris,  84  111.  626;  Chicago  v. 
McDonald,  17Q  111.  404,  62  N.  S.  982;  Cki- 
caoo  V.  Gaipin,  183  111.  408,  55  N.  E.  731  : 
Bi^iltnan  v.  I'arkeraburg,  36  W.  Va.  60.^,  14 
8.  G.  282;  Laporte  v.  Ontneireil  Fire  Alarm 
Teieg.  Co.  146  Ind.  466.  35  L.  R.  A.  686.  45 
S,  E,  590;  Bitckett  v.  New  Albany,  88  Ind. 
473,  45  Ani.  Rep.  407;  I'alpamuo  v.  Gard- 
ner, 97  Ind.  8,  4B  Am.  Bep.  410;  Frmich  v. 
Burlington,  42  Iowa,  617;  SfaJe  ex  rel. 
Helena  Walerworkt  Co.  v.  Helena,  24  Mont. 
C21,  55  L.  R.  A.  336,  63  Pac.  OB. 

There  is  a  radical  distinction  between  ft 
contract  to  procure  water  for  a  city  and  it» 
inhaUtants,  and  a  trantraetfor  the  construc- 
tion of  a  water  plant  for  a  city;  uid  the 
necesnty  for  the  plant  wouli)  constitute  no 
excuse  or  jitstiflcation  for  the  violation  of 
the  Constitution. 

Windsor  v.  Dea  Uoines,  110  Iowa,  175. 
81  N.  W.  476;  Grant  v.  Davenport,  36  Iowa, 
396;  Brown  v.  Carry,  175  Pa.  528,  34  Atl. 
864;  IVotla  Walla  v.  Walla  Walla  Water 
Co.  172  U.  8.  1-20,  43  L.  ed.  341-340,  ID 
Sup.  Ct  Rep.  77. 

The  cost  of  a  supply  of  water  to  the  dty 
and  its  inhabitants  properly  comes  within 
the  term  "  ordinal;  expenses;"  but  if  a  city 
purchases  or  procures  a  system  of  tnter- 

nntll  tue  water  ta  delivered,  and  the  contract  Is 
nothing  more  than  one  for  annual  supplies 
with  ■  provision  for  continuance,  a  breach  of 
which  could  by  no  poBslblUtf  invalre  a  present 
liability  Car  tbe  sum  of  all  payments  cslled  tor. 
and  it  may  well  be  treated,  when  made,  as  a 
contract  Involving  only  tbe  amount  accruing  In 
tbe  current  year. 

A  llmltalloD  of  municipal  Indebtedness  Is  not 
Tiolsted  by  a  contnrt  for  s  water  supply  tot 
a  series  of  years  merely  because  the  aggtegste 
of  tbe  rentals  during  the  life  of  the  ctmtiact  may 
exceed  the  limit  of  the  ludebtednesa.  Walla 
Walla  T,  Walla  Walla  Water  Co,  172  U.  8.  1,  41 
I.,  ed.  341,  19  Snp.  Ct,  Uep.  TT,  Amrmlng  00 
Fed.  B5T.  which  held  that  a  contract  by  a  city 
to  pay  a  water  company  (1,600  annually  for 
twenty-flve  years  In  consideration  of  ■  snpply 
of  water  for  municipal  purposes,  and  reserving 
the  right  to  determine  the  eootract  for  any  de- 
fault on  the  part  of  tbe  water  company,  Is  not 
void  on  the  ground  that,  added  to  Ibe  debts  of 
the  muDlclpaltCy,  such  sum  would  exceed  the 
city's  limit  of  indebtedness,  since  the  dty  Is 
only  obliged  to  make  the  annual  payment  when 
esmed,  so  that  their  aggregate  amount  does  not 
constitute  a  debt. 

A  valid  agreement  on  the  part  of  the  Clly  to 
rent  water  hydrants  for  a  period  of  years  at  an 
annual  rental,  being  a  current  expenditure,  does 
not  create  an  Indebtedness  of  the  kind  contem- 
plated by  tbe  Iowa  Constitution  In  its  provl 
si  on  limiting  Indebtedness  ot  municipalities. 
Centervllle  v.  Fidelity  TmsC  k  Q.  Co.  118  EM. 
33  Z. 

A  contract  to  psy  an  annnal  rental  for 
water  supply  does  not  constitute  an  indebted- 
ness, contemplsied  by  constitutional  provisions 
limiting  the  Indebleduess  of  cities,  tor  the  aggn- 
gale  amount  wUch  maj  ultimately  becoma  due 
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works,  the  cost  thereof  is  an  "  estraordiiuuy 
iopeitM  "  ftnd  ft  coustitutional  debt. 

Br<ncn  v.  Vorry,  17S  Pn.  628,  34  Atl.  8S4; 
Graitt  V.  Davmiport,  3Q  lowft,  396;  Laporit 
T.  Oamacelt  Firg  Alarm  TeUg.  Co.  146  Ind. 
486,  35  L.  B.  A.  686,  45  N.  E.  588;  WoJJo 
Walla  V.  Walla  -Walla  Water  Co.  172  U.  8. 
1-20,  43  L.  ed.  341-349,  19  Sup.  Ct  Rep.  77. 

Where  a  city  entera  Into  ft  taoixwai  to  pay 
ft  aiun  of  money  when  a  certain  improvement 
contracted  for  and  to  be  owned  1^  it,  euch 
a*  waterworks,  shall  be  done  and  accepted, 
Um  obligation  thereby  ftasiuned  will  consti- 
tute a  &bt  within  the  meaning  of  tlie  oon- 
atitutional  limitation;  and  such  indebtcd- 
nesa  will  be  regarded  aa  having  been  in- 
enrred  from  the  date  of  the  contract,  though 
it  be  payable  in  the  future  by  inatalmenta. 

EarUit  V.  Wella,  94  Wia.  28G,  68  N.  W. 
964;  Culb«Tt»iM  V.  Fulton,  127  III.  30,  16 
N.  E.  782;  Windtor  v.  Det  Uoin^,  110  Iowa, 
175,  81  N.  W.  4T6;  Orant  v.  Davenport,  36 
Iowa,  3Q6;  Walla  Walla  T.  H^alla  Walla 
Water  Co.  172  U.  8.  1-20,  43  L.  ed.  341- 
349,  19  Sup.  Ct  Rep.  77;  Chicago  v.  Mc- 
Donald.  176  111.  404,  52  N.  E.  982;  Chiiiago 
V.  Qalpin,  183  111.  3S9,  S5  N.  EL  731. 

lioobve^  District  Judge,  delivered  the 
opinion  of  the  court: 

1.  Tlie  amount  in  dispute  in  thii  suit,  if 
only  measured  by  the  injury  to  the  com- 
plaioant  from  the  increased  taxation  of  its 
property  in  the  city  of  Ottumwa  necessary 


at  a  certain  per  cent  of  the  anesed  valuatlan  of 
tb<  cllj.  Lamar  Wat?r  &  Electric  Light  Co.  v. 
Lamar,  128  Mo.  I8S,  32  L.  R.  A.  1ST,  26  B.  W. 
1029.  31  8.  W.  756 :  SaJeno  v.  Neosho,  137  Ho. 
627,  27  L.  R.  A.  760,  80  H.  W.  100. 

So  tbat  the  aggregate  amoant  InvolTed  In  a 
municipal  contract,  the  performance  of  which 
will  extend  over  b  mriea  o(  yearo.  bul  paymenta 
upon  which  are  to  be  made  annusllj.  Is  tmma- 
tertal  Id  determining  whether  or  not  the  conaCI- 
tntlonal  prohibition  of  iDdebtedneaa  eiceedlng 
reveoues  la  Infringed.  It  la  selBcleDt  It  Che  rev- 
enues equaJ  Use  auma  tailing  due  eac^h  year. 
I^mar  Water  k  Klectik  Light  Co.  v.  IjimBr, 
12S  Uo.  188,  82  L.  B.  A.  157,  20  8.  W.  1025, 
gi  8.  W.  75B. 

Under  a  charter  pravlalon  limiting  the  au- 
(borltr  of  the  cltj  council  In  respect  to  Incurring 
Indebtedneaa  to  1  per  cent  of  the  aBMiMd  tbId- 
atlon.  a  contract  for  a  term  of  jeors  tor  water 
sappl;.  to  be  paid  for  anDuall;,  Is  not  void  aa 
cieeedlcg  the  aDthorlied  limit  of  expenditure, 
llBCC  a  contract  for  totnre  services  to  he  paid 
for  as  rendered  is  not  an  Incurring  of  Indebled- 
Dces.  Ludlngton  TFater-Buppl;  Co.  v.  Lading- 
ton,  110  Mlrb.  4S0,  78  N.  W.  59S. 

A  contract  by  a  municipality  far  a  water  anp- 
ply  and  tor  tbe  nse  of  a  water  company's  plant 
for  a  nnmber  of  years  la  not  Invalid  nnder  con- 
etllullonal  and  charier  provisions  prohibiting 
the  Incurring  of  any  ludebledness  or  liability  ex- 
ceeding In  any  year  the  lucome  and  revenue  pro- 
vided for  that  year,  although  the  aggregate  of 
-  all  pajmentB  to  become  due  thereunder  eiceedi 
the  revenue  provided  for  a  single  year,  If  the 
payments  of  each  year  do  not  exceed  the  reve- 
nue for  the  year  In  which  they  are  to  be  made. 
IIIkIdb  v.  San  Diego,  118  Cat.  C24.  45  Pac.  S24, 
oO  I'BC.  670. 

u  to  pay  hydrant  r<'ul- 


R.   A. 


the  new  waterworks,  was  more  than  auffl- 
oiMit  to  Bustftin  the  jurisdiction  of  the  cir- 
cuit court.  Whether  we  connder  the  pro- 
portion of  tbe  »308,e91— the  cost  of  tbe 
proposed  waterworks  —  which  would  reaton- 
the  complainant's  property  as  part  of  the 
tftxable  property  of  the  city,  ok  the  2-mill 
tax  thereon  during  the  period  of  fifty  years 
provided  for,  the  burden  or  encumbrftjice 
which  would  be  made  to  rest  on  the  property 
of  complainant  would  consideraUy  exceed 
tbe  Bum  of  $2,000. 

But  the  city  of  Ottumwa  was  about  to 
enter  into  the  proposed  contract  for  the 
erection  cf  waterworks,  and  issue  and  nego- 
tiate bonds  of  the  city  aa  propoaed  to  the 
amount  of  f 303,900  to  procure  money  to 
pay  for  tbe  same.  Complainant  contends 
that  the  city,  being  already  indebted  be- 
yond the  constitutional  limit,  has  no  right 
or  power  to  enter  into  such  contract  or  issue 
such  bonds.  Whether  it  has  or  has  not  such 
power  to  issue  and  negotiate  that  large 
amount  of  bonds  is  certainly  the  matter  in 
dispute  in  this  suit,  brought  to  restrain  and 
pronibit  the  city  from  taking  such  action. 
JolKUton  V.  I'ittsburg,  106  Fed.  753;  Raineg 
V.  Herbert,  5  C.  C.  A.  183,  3  U.  S.  App.  582. 
55  Fed.  443;  Waahington  Market  Co.  v. 
Hoffman,  101  U.  8.  112,  25  L.  ed.  782; 
MiMiuij'pi  d  .W.  R.  Co.  v.  Word,  2  Black, 
485,  17  L.  ed.  311;  Stinton  v.  Doaaman,  20 
How.  461,  15  L.  ed.  B66;  Scott  v.  Donald, 
165  LI.  8.  107,  114,  41  L.  ed.  648,  653,  17 
Sup.  a.  Rep.  262. 

2.  Section  3  of  article  II  of  the  Constitii- 

aJ*  annaally,  or  semlannnsllyi  for  a  stated  time 
In  the  future  does  not  create  an  Indebtedness 
for  the  aggregate  sum  of  all  such  payment! 
within  tbe  constitutional  provision  limiting  the 
Indebtedneaa  of  municipal  corporntlona.  Fidel- 
ity Troat  h  O.  Co.  v.  Fowler  Water  Co.  113  Ked. 
500. 

A  contract  by  which  a  city  agrees  to  pay  an 
annual  rental  during  a  term  of  years  for  a  wa- 
ter supply  to  be  furnished  by  a  company  does 
not  cresCfl  an  indebtedneaa  for  the  aggregate 
amonnt  of  such  rental,  ao  as  to  render  It  Invalid 
under  the  Statute  fothiddlng  the  cimtractlng  of 
an  Indebtedness  In  such  bu  amount  without  a 
vote  of  the  electors.  Cunningham  v.  Cleveland, 
39  C.  C.  A.  211,  aa  Fed.  657. 

A  vote  of  a  town  Co  make  a  contract  for  a 
manlL'Ipal  water  supply  for  Are  purpoaea  for  a 
series  of  years  does  not  create  a  debt,  witbin 
the  meBDlng  of  a  aCaCnce  prohibiting  towns  from 
Incurring  debts  except  by  vote  of  Cwo  thirds  of 
tbe  InbabltBDlB.  Smith  v.  Dedham,  144  Maaa. 
177,  10  N.  K.  782.  The  court  says  It  Is,  In  ef- 
fect, a  CBsh  trnnsBctlon,  where  the  payments  aro 
made  pari  ptuia  with  tbe  accumulation  of  the 
yearly  service,  which  deterDilnes  the  amount  to 
be  paid-  It  la  like  the  other  ordinary  expenses 
of  the  town,  witbin  tbe  llmita  of  Its  annual  cur- 

Eipensea  far  water  supply  fnmlahed  under 
B  contract  at  a  fixed  annual  rentiil  are  Inciden- 
tal eipensea  of  the  corporate  business  of  a  mu- 
nlcipxl  corporatlan,  and  not  debta :  and,  as  long 
as  the  current  revenncB  will  psy  them  as  they 
fall  due  vi'Ithout  Caking  from  funds  devoted  to 
other  purposes,  tbcre  Is  no  Indebtedness  wIlblB 
tbe  meaning  of  the  con Btltu Clonal  Inhibition 
agiilnst  lacurrlng  a  municipal  IndebCedpess  be- 
yotid  a  certain  limit.  Valparslso  v.  Gardner,  97 
Ind.  1,  40  Am.  Rep.  416. 
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tion  of  Iowa  is  aa  follows:  "No  count;  or 
other  politictd  or  municipal  GoriK»«tioii 
sliaU  b«  (tllo««d  to  becotne  liidebt«d  tn  an; 
Dutmier,  or  for  kn;  purpose,  to  an  Muonnt 
in  Uw  aggregato  exceeding  6  per  cent  on  the 
value  Mthe  taxable  proper^  vithin  euch 
eouDty  or  .corporation, —  to  be  ascertained 
b^  the  last  state  and  county  tax  lista  pre- 
noua  to  the  incurring  of  such  indebtedneaa." 
The  langiiaoe  of  this  section  is  ^in  and 
oimple,  and  ita  meaning  is  unmistakaMe. 
The  incurring  of  indebtedness  beyond  tiie 
amount  limited  is  alisolutel;  and  unquali- 
fied!; prohibited,  no  matter  what  the  pre- 
text w  circumstances,  or  the  form  which 
tbe  indebtedness  is  made  to  aaaume.  It 
eurbe  squall;  t^e  power  of  the  leffialature, 
tbe  olBciale,  and  tbe  people  thenuelTe*;  and 
was  designed  to  protect  the  taspafera  from 
the  folly  and  improTidenee  of  either,  or  of 
all  combined.  When  the  ordinsjiees  referred 
to  in  the  for^ioing  statement  were  passed,, 
and  tbe  contract  for  the  erection  of  the 
waterworks  entered  into  subject  to  the  ap- 
proral  of  the  votere,  which  approval  has 
since  been  had,  it  is  admitted  that  tbe  cit; 
o(  Ottumwa  was,  and  still  remains,  indebted 
beyond  its  constitutional  limit,  and  that  it 
could  not  and  cannot  incur  any  further  in- 
debtedness "  in  any  manner  or  for  any  pur- 
pose." Under  these  ordinances  and  that  ap- 
proved contract,  the  city  now  proposes  to 
issue  and  sell  at  par  its  bonds  to  the  amoimt 
of  t39a,9D0,  bearing  interest  at  H  per  cent, 
payable  semiannuall;,  the  priDdpsl  payaitle 
at  stated   times,  aa  above  mentioned;   and 


with  the  money  obtained  bf  tbe  ei^  frofn 
tbe  sale  of  such  banda  to  cause  to  be  con- 
structed under  said  oontraet  the  projected 
mton  of  waterirorlu,  to  be  owned  bj  the 
city  when  oonstrueted.  The  adienM  thus 
stated,  in  it*  principal  features,  without  con- 
sidering the  details  which  are  dainwd  to 
have  the  effect  of  wholly  chaugine  its  char- 
acter, plaiul;  involves  the  Incurring  of  in- 
debtmlness  I^  tbe  city  to  the  amount  of  the 
bonds,  Tbe  bonds  are  obligations  o(  Uw  city 
to  pay  the  amounts  titemot  to  the  holders 
aa  tbe  bonds  and  coupons  shall  mature.  Tbe 
dt;  is  to  sell  tbe  bonds  at  par,  and  use  the 
proceeds  for  the  oonstraetion  of  its  own 
waterworks  plant,  constrneted  for  its  mu- 
nicipal uses  and  purposes.  Tbe  dty,  there- 
fore, by  the  transaction,  will  borrow  the 
money  from  the  purcbaseni  of  the  bonds, 
obligate  itself  to  reps;  it  according  to  the 
teriUK  of  the  bonds,  and  invest  the  mon^ 
thus  borrowed  in  proper^  to  be  owned  bj 
it  and  used  for  a  municipal  purpose. 

But  it  is  contended  by  tbe  appellsjit  that 
no  indelHedness  on  the  part  of  uie  dly  will 
be  incurred  b;  the  issuing  and  negotiation 
of  such  bonds  and  construction  of  such 
waterworks,  because  in  the  ordinances  re- 
ferred to  for  the  purpose  of  creating  a  sink- 
ing fund  to  be  used  in  the  erection  of  a  ^v- 
tem  of  waterworks  there  is  levied  for  the 
year  1SB9  and  each  year  therealUr  till  the 


of  2  mills  on  the  dollar  upon  all  property 
within  the  limits  of  the  city,  except  lota 
greater   than    10   acres,   used   for   horticul- 


So  that  tbe  constitutional  [Imitation  as  to 
municipal  Indebtedness  does  not  apply  to  coo- 
tracts  for  a  wster  soppij  foe  s  tenn  ef  jears  at 
a  certain  annual  rental  as  tbe  water  Is  fur- 
nished, proTMed  tbe  contract  price  can  be  paid 
from  the  carrent  revalues  aa  the  rent  becomes 
doe  without  increasing  the  conmrsCe  Indebted- 
neu  beyond  tbe  coustltntlonal  limit,  or  en- 
cnMchlnK  upon  funds  set  spsrt  toe  other  pur- 
poses.    JMil. 

A  contract  for  the  sappir  of  water  to  a  eitT 
lor  a  tens  of  years  for  an  annual  cent  la  one 
relating  to  tbe  ordinary  expeDsea  of  tbe  city, 
and  does  not  civste  an  Indebtedness  within  tba 
prohlbltlim  of  the  Constitution.  Grant  v. 
Davenport,  SB  Iowa.  8»6. 

A  contract  by  wblcb  a  c^ity  acrees  to  pa;  cer- 
tain rentals  to  a  water  company  does  not  cre- 
ate sn  Indebtedness  witbln  tlie  meaniiiK  of  tb« 
lows  Conatltntlon  limiting  the  Indebtedoesa. 
CrestoD  Wster  Worica  Co.  v.  Creston,  101  Iowa, 
687.  TO  N.  W.  789. 

A  conliact  for  water  aopply  In  cansIderatlOB 
of  payments  aitending  over  a  series  of  years 
does  not  make  the  agpegste  amount  of  tbe 
payments  an  indebtedness  for  the  purpose  of 
deterrolnlng  whether  or  not  tbe  municipality 
bas  exceeded  Its  consCttntlonsI  limit  of  Indebted- 
'  nesB.  Btedman  v.  Berlin,  97  Wis.  SOS,  7B  H. 
W,  67. 

A  contract  for  the  payment  (or  a  term  of 
years  for  tbe  snnnsi  sapply  at  a  mnnlclpallty 
with  wster  does  not  create  a  debt  for  tbe  ssBre- 
gate  amount,  which  mny  become  due  npon  a 
ooropllsDce  with  the  contract,  Cain  v.  Wyom- 
ing. 101  III.  A  pp.  SS8. 

So  an  ordinance  proTldlng  that  a  city  shall 
rent  a  certain  number  of  bjdrauts  far  s  term 
of  yesrs  at  a  staled  snnael  rental  (or  each 
does  not  create  a  preoent  Indebtedneai  for  the 
S»  L.  B.  A. 


whole  sum.  tint  only  ss  tbe  wster  shstt  bt  sup- 
plied from  year  to  year,  and  Is  not.  Um«fore. 
pmblbited  by  s  constitutions!  provision  sgslnst 
municipal  Indebtedness  ergr  a  certain  amoimt, 
when  the  Indebtedness  for  ous  year  does  not 
exceed  tbst  smonnt.    IbU. 

That  an  obligation  for  a  mnnlctpal  water  sup- 
ply Is  a  contlnolng  one  for  several  years  don 
not  make  the  contract  void  onder  a  charter 
which  problblts  the  contrsctlng  of  ■  debt  which 
cannot  be  discharged  from  the  Income  of  any 
year,  where  the  paymaBts  are  to  tM  made  an- 
nnslly,  and  each  Instalment  may  be  paid  from 
the  Income  of  tbe  year  In  which  It  accme*. 
Utlca  Waterworka  Co.  v,  Utica,  81  Hon,  427. 

A  contract  by  a  municipal  corporation  for  the 
erection  and  maintenance  of  a  waterwoits  sya- 
tem,  by  which  It  agrees  to  pay  a  ^edlled  annual 
amount  per  hydrant  tor  a  tenn  of  years,  dona 
not  creete  a  preaent  Indebtedness  against  the 
city  for  tbe  sggregate  amount  of  such  rentsls 
for  the  entire  period,  so  sa  to  bring  It  witbln 
a  congrcBslonaJ  llmltatlra  of  mnntclpat  Indebt- 
edness. Territory  e»  rel.  Woods  v.  Oklahoma, 
3  Okla.  1S8,  37  Pac  1094. 

The  liability  Incorred  by  a  dty  contract  to 
pay  an  annosl  sum  during  a  period  <a  yeare  for 
the  disposal  of  sewage  la,  within  the  meaning 
of  a  const  Itnlionsl  provision  that  any  liability 
"exceeding  In  soy  year  tbe  Income  and  leTtmne 
provided  far  it  far  such  yesr"  shall  be  void;  to 
be  deemed  the  amount  annually  payable,  and 
not  tbe  aggregate  lor  the  whole  time  of  the  con- 
tract. UcDeen  v.  Vresno.  112  Csl.  1B9,  81 
L.  B.  A.  794.  44  Psc.  S3§.  The  court  said.  In  a 
certain  very  reatrlcted  sense  It  may  be  ssid  thst 
a  liability  la  created  by  a  contract  such  sa  this  : 
but  to  call  It  a  present  llsbllity  for  the  aggre^ 
gate  amount  of  the  payments  In  tbe  contract 
contemplated  thereafter  to  tie  made  Is  not  le- 


leoa. 
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turat  or  agricultural  purposes.  The  pro- 
ceeds of  such  tax  are  to  be  used  exclusively 
to  pay  the  cost  of  oonstruction  of  auch 
waterworks  and  any  bonda,  mortgages,  or 
otber  obligationB  issued  to  pay  such  cost  and 
the  interest  thereon.  And,  further,  thai 
there  shall  be  levied  each  year  on  all  tax- 
able property  lyins  within  the  limits  of 
benefit  and  protection  of  the  waterworks, 
after  its  constructiao,  a  water  tax  of  5  mills 
on  the  dollar,  or  so  much  thereof  as  may  be 
Decessary,  together  with  the  net  proceeds  of 
water  rents  collected,  to  pay  the  coat  of 
maintenance,  repair,  and  operation  of  the 
waterworks  and  extenaions  and  improve- 
mpnts,  "  and  to  pay  any  of  the  purchase 
price  or  cost  of  constructing  said  works,  or 
of  any  bonds  or  mortgaceB  iasued  therefor, 
or  interest  thereon,  which  shall  not  be  paid 
from  the  proceeds  of  the  2-mill  tax."  It 
was  also  provided  that  the  payment  of  the 
bonds  ana  the  interest  thereon  shall  be  Be- 
cured  by  •  mortgage  on  the  syatem  of  water- 
works {  and  to  tte  payment  thereof  ahall  be 
pledged  the  entire  proceeds  of  the  2-mill 
sinking  fund,  and  so  much  of  the  proceeds 
of  the  water  rates  and  rentals  and  of  said 
S-mill  water  tax  as  may  not  be  needed  for 
the  maintenance,  repairs,  operation,  exten- 
sion, and  improvement  of  the  waterworks. 
iUid  ordinances  further  provide  that  no  part 
of  the  cost  of  said  waterworks,  or  any  of 
the  bonds  issued  therefor,  shall  ever  be  paid 
out  of  the  general  funds  of  said  city,  or  out 
of  any  fund  or  the  proceeds  of  any  tax  other 
tiian    tiie   property    and   funds    specifically 


named;  and  that  such  provision  and  limita- 
tion shall  be  recited  in  the  bonds;  and  hence 
it  is  argued  that  the  transaction  will  not 
create  any  indebtedness  on  the  part  of  the 
city,  but  that  the  money  borrowed  by  the 
city  from  the  purchasers  of  the  bonds  will 
be  only  an  anticipation  hy  the  city,  for  its 
present  use,  of  specific  revenues  which  it 
has  providf^  for,  to  accrue  in  the  future. 
This  contention  of  the  appellant  is  based 
upon  a  palpable  jugglery  of  phrases,  and 
cannot  be  maintained.  It  it  can,  the  consti- 
tutional provision  aboi'c  quoted,  which  pro- 
hibits any  municipality  from  becoming  in- 
debted beyond  the  apecilied  limit  "  in  any 
manner  or  for  any  purpose  "  ia  delusive,  and 
of  no  avail  to  protect  taxpayers.  Here  the 
city  of  OttuTDwa  is  admittedly  indebted  be- 
yond the  constitutional  limit.  It  ia  conceded 
that  legislative  sanction  is  powerless  to  au- 
thorize it  to  increase  ita  indebtedness.  It 
proposes  to  issue  and  sell  at  par  ita  Imnds 
to  the  amount  of  nearly  $400,000  to  raise 
money  to  construct  waterworks  to  be  owned 
by  the  city.  The  bonds  are  to  be  formal 
obligations  of  the  city  to  pay  the  interest 
and  principal,  as  the  same  ahall  mature, 
from  moneys  to  be  raised  and  collected  t^ 
taxes  levied  on  the  taxable  property  of  the 
city.  The  mixing  of  water  rent  surplus  with 
the  "sinking  fund"  mejns  nothing,  us,  in 
addition  to  the  water  rents,  an  annual  tax 
of  6  mills  ia  agreed  to  be  levied  yearly  to 
provide  the  annual  current  expenses  of  op- 
erating the  waterworks.  The  city  has  no 
revenue,   nor  means  of  raising  money,   ex- 


gallT  permissible.  Tbe  cUj  cannat  be  liable  in 
an;  one  rear  for  moir  than  14.000,  in  uaoant 
far  wltblD  tfao  revenue  ilerlTed  from  the  sewer 
tand,  and  It  cannot  become  liable  at  all  for  tbls 
amount  until  talthtul  service  readered  by  tbe 
contractor  each  rear.     /Md. 

Tbe  obligation  of  a  city,  ander  an  ordinance 
regalBtlnB  tbe  mailmum  aams  to  be  itald  anna- 
all;  for  water  brdrants,  does  ao(  create  sn  la- 
debtedaeaa  wltbln  tbe  meinlns  ot  that  section  ol 
tbe  ConstltutloD  reqalrlng  a  direct  annnsl  tax 
to  be  provided  at  tbe  time  the  Indebtedness  Ii 
Incurred  :  but  sncb  ordlnaDce  merely  establlsbes, 
■abject  to  review  br  tbe  courts  that  a  greater 
HDm  than  tbe  rate  flied  cannot  be  lawfullj  ex- 
acted (or  Its  water  aupplj.  Dsnvllle  T.  Dan- 
ville Watsr  Co.  180  III.  236,  C4  N.  E.  224. 

The  sbave  coDstrnctlon  bas  not  met  witb  uni- 
versal approval,  however.  Some  ot  the  coorta 
bave  beld  tbat  an  Indebtednesa  for  tbe  aggre- 
Cate  amooDt  wss  created,  and  have  beld  tbe 
cODtrncIa  Co  be  Invalid.  Some  of  tbfse  cases 
are  sllgbtlr  dIallDKUisbable  on  tbe  lacla.  One 
ot  tbeae  la  Mies  Waterworks  v.  Mlfs.  SB  Mich, 
S12.  28  N.  W.  S2a.  wbtch  held  tbat  a  contract 
(or  a  water  supply  (or  a  period  o(  thirty  yeara. 
Involving  an  aamial  expenditure  of  12.500.  Is 
a  liability  for  the  entire  umount  within  the 
meaning  of  a  charter  torblddinR  the  common 
council  to  "contract  debts,  laciii-  liabilities,  or 
make  expenditures."  in  any  one  year  wblcb 
ahall  ex<xta  Ibe  revenue  of  that  year. 

How  aacb  a  contract  could  be  an  Incurring  of 
a  llablllly  wben  It  Is  not  a  contracting  ot  a 
debt  la  not  very  obvious. 

The  Illinois  Conalltutlon  (orblds  becoming  In- 
debted "In  any  manner  or  for  any  purpose," 
and  tbe  court  held  tbat  a  coatraci  between  a 
municipal    corporation    and    a   water    company, 


by  Che  water  company  for  Are  and  olber  ma- 
Dicipal  purposes.  Is  "t>eoomlng  Indebted"  wllbin 
tbe  meaning  of  tbe  conatitotlonal  clause  pro- 
hibiting municipal  corporations  (rom  becom- 
ing Indebted  beyond  a  certain  limit,  and.  wheiv 
Its  existing  Indcbledaeaa  already  exceeds  tbat 
limit,  such  contract  Co  Che  extent  that  It  createa 
such  iudebledneas  Is  void,  and  It  can  make  no 
dirrerence  that  Ihe  debt  Is  tor  necesssry  ex- 
pensea,  and  might  be  paid  out  a(  the  current 
revenues  o(  the  city.  Prince  v.  Qaincy,  105  III. 
1S8.  44  Am.  Kep.  785.  lOS  III.  21S. 

Again,  It  held  tbat  a  provision  In  B  contract 
whereby  a  municipal  corporation  agree*  la  pay 
a  water  company  s  certain  water  rent  for  Its 
water  supply  In  monthly  Instalments  (rom  tbe 
time  tbe  water  is  cumed  on  creates  a  municipal 
Indebtedness  within  the  mesaing  of  tbe  consti- 
tutional InbiblTIon  agalasc  the  assumption  by 
municipal  conmratlons  d(  an  indebtednrss  be- 
yond a  certain  limit :  and.  Hucb  municipality 
being  already  Indebted  up  to  Chat  limit,  the 
contract  to  that  extent  is  void,  and  the  mu- 
nicipality cannot  be  held  liable  in  tort  for  Its 
refusal  to  pay  such  rent,  as  one  of  (he  current 
supplies,  out  of  tbe  current  revenue,  on  the 
ground  that  If  so  paid  when  due  nu  Indebtednesa 
within  tbe  meaning  ot  tbe  Constitution  would 


bave 


„  but  that 


o  pay 


hen  due  It  tn 
therefore  noupayable  :  since  such  rent  was  noC 
legally  payable  out  of  the  current  revenue  or 
otherwise,  and  the  luslaJmeiita,  as  they  become 
due.  would  be,  even  If  paid  at  tbe  time,  sn  In- 
deblednesH  wltbln  the  constllutloual  meaning. 
I'rlnce  v.  Quincy.  128  III.  443,  21  N.  E.  768. 
Affirming  28  111.  App.  41)0.  Tbe  court  said.  It 
clearly   did  not  contemplate   any   payment   In 
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(«pt  by  leiT'  of  taxes.  It  is  admitted  that 
it  the  Bclicme  contemplated  the  payiaent  of 
'  the  bonda  oniy  from  a  Z-mill  tax,  which  was 
Bgieed  to  be  levied  year  by  year  for  their 

Eayment,  an  indebtedness  of  the  city  would 
a  created ;  but  it  is  contended  tbat  by  mak- 
ing one  levy  now  of  an  ajinual  2-mill  tax, 
to  be  collected  of  the  taxpayers  year  by  year 
for  fifty  years,  or  till  tjie  bonds  are  paid, 
and  from  wbich  fund  only  they  are  to  be 
paid,  no  indebtedness  is  created,  and  that 
the  borrowing  of  the  money  for  wbich  the 
bonds  are  negotiated  is  but  a,  simple  method 
of  EUiticipatinc  for  present  use  the  future 
revenue,  which  will  come  from  the  tax  so 
levied  covering  the  future  years.  We  think 
the  taxpayer  in  future  years  will  regard  this 
scheme  as  a,  subterfuge  to  deprive  him  of 
the  protection  of  the  Constitution,  and  that 
the  thouglit  will  force  itself  upon  him  that 
a  city  creates  an  indehtedneaa  when  it  bor- 
rows money  to  be  paid,  with  interest,  from 
taxes  in  the  future,  whether  such  t&xes  &re 
formally  levied  at  one  time,  covering  that 
future,  or  yearly,  to  meet  the  payments  when 
about  to  mature. 

The  creation  of  an  indebtedness  by  an  in- 
dividual   is    often    effected    l^    borrowing 
moDey  for  hie  present  uses,  and  always 
anticipation  of  hie  future  revenues  and 
Hourcea,  whether  he  has  a  reliable  source 
revenue,  or  it  is  only  uncertain  and  hoped 
for.     if  he  has  a  reliable  fixed  incoinr   ~~ 


apart  and  apply  in  st 

iidVHEcv,  Uut  that  a  claim  SKalnst  the  cllr  would 
be  I'onBiaDlly  flccraing,  payable  from  moalb  to 

luoiiili.  Top  woUt  previously  furnished,  "from 
ihc  lime  water  Is  turned  on  :"  and  (IibI.  bavlng 
iMvn  rnri.lsbed,  (be  obligation  to  make  these 
pnymenlB  at  Ihr  times  ■peclDed  would  be  abso- 
lute and  wbolly  Irrespective  of  Its  ability  or 
net  US  1  possession  n[  sacb  times  o[  casb  wbere- 
wllb  lo  inake  them.  Thus,  some  credit  wss  con- 
tracted. UDd  not  upon  (be  tellb  of  money  In 
hnnd  when  performance  by  appellant  was  be- 
gun. bu(  ot  money  eipeeled  to  be  Id  band  when 
li  should   be  completed :  and   under  the  cbai 


tatloB 


of  the 


of  a 


be  levied,  and  the  knovn  tnelbod  of  their  col- 
lection, some  risk  of  Kb  unavoidable  extension 
beyond  the  nscal  jenr  was  necessarily  Incurred. 
Just  prior  to  that  deelalon.  however,  tbe  np- 
"     ■  held  that  a  ijot  - 


0  by  ■ 


jDlclpal 


0  pay  a 


Cated 


Hum  per  annum  tor  a  term  oC  yeai 
tor  hydrants  from  a  water  company  Is  not  tbe 
creation  of  a  present  Indebtedness  tor  the  whole 
amount,  within  tbe  meaning  ot  tbe  coaslltutlon- 
al  prohibition  egalDst  tbe  aasumptlon  by  mu- 
nicipal corporations  ot  an  Indebtednesa  beyond 
a  certain  limit.  Carlyle  Water,  Light  A  P.  Co. 
T.  Carlyle,  31  111.  App.  33S.  Tbsl  court  said: 
The  contract  was  lor  furnishing  an  article  or 
dally  consumptloa  during  a  period  Ot  twenty- 
one  years,  flilng  the  price  per  hydrant.  It  was 
within  the  power  of  tbe  city  to  contract  to  have 
the  water.  It  did  not,  by  the  contract,  provide 
for  any  indebtedneaa  except  for  water  turnlstied. 
When  tbe  works  are  kept  In  such  a  condition 
as  to  keep  up  a  supply  of  water,  then,  and  only 
then,  does  the  Indebtedness  accrue,  at  the  con- 
tract rate ;  but  to  keep  the  standpipe  and  entire 
system  In  such  a  condition  as  to  supply  water 
to  tb*  dty.  as  required,  involves  labor  and  ei- 
99  li.  R.  A. 


all  tbe  rents  ~  already  fLted  in  aiaount  — 
which  he  will  receive  and  collect  from  a  spee 
ified  building  or  estate,  yearly,  as  he  wall 
collect  the  same,  and  tbe  lender  agrees  to 
be  content  nith  that  arrangement,  and  Uiat 
faa  will  not  se«k  to  otherwise  recover  the 
sum  loaned,  is  it  not  clear  that  the  bor- 
rower is  indebted  to  the  lender  until  the  loan 
is  satisfied  by  payment?  The  rents  agreed 
to  be  applit^i  are  owing  by  the  tenants  to 
tlie  borruwer.  When  paid  by  the  tenants, 
the  money  belongs  to  their  landlord,  the  bor- 
rower, and  never  belongs  to  the  lender  until 
paid  over  to  him  by  the  borrower ;  and  then. 
ajid  not  before,  it  is  applied  to  the  satis- 
faction ot  the  loan.  If  the  borrower  should, 
after  receiving  such  rents,  fail  to  pay  the 
same  to  the  lender,  tbe  latter  would  be- 
come released  from  hie  agreement  to  wait 
for  the  rents,  and  could  proceed  against 
his  debtor  generally.  This  supposed  case  is 
precisely  analogous  to  the  scheme  of  the 
city  of  Utturawa  which  we  are  considering. 
If  the  proposed  bonds  are  issued  and  n^o- 
tiated,  the  city  will  borrow  from  each  bood 
purchaser  tbe  amount  be  pays  for  the  bonds 
BO  purchaeed.  The  bonds  constitute  and  em- 
body the  agreement  and  obligation  of  the 
city  to  pay  the  sums  so  borrowed  and  in- 
terest, but  only  from  tbe  collections  of  u 
particular  tax  which  it  has  levied  once  for 
al),  covering  the  future,  year  by  year,  and 
which  it  obligates  iteelf  to  collect,  year  I^- 
year,  and  apply  to  the  payment  and  satis- 
faction of  the  interest  and  principal  of  the 
bonds.    The  bondholders  have  no  interest  in 

pense  to  (he  appellant.  In  the  payment  ot  em 
ployees,   the   wear  and   tear  ol  machinery,  and 
nsumptinn  of  fnel,  bealdea  the  cost  of  re 
such    la    tbe   burden    upon    appellant   to 
Isclf  In  a  condition  to  furnish  water  un 
ler  the  coulrsct   before  being  entitled   to  pnv 
There  waa  no  Indebtedness  by   tbe  contract  s< 
he    time    the    contract    was    made.      Nor    wss 
any    Indebtedness   sC    the   time  the    city 
that  the  works  contracted  for  were  com- 
pleted In  accordance  with  tbe  contract.      When 
i  works  were  completed  end  the  water  kept 
the   re<iulred  height  In   the  strndpipe,   with 
line  nres  kept  banked  and  ready,  and  mains 
d  hydrants  in  good  repair  and  ready  tor  Berr- 
durlng  a  period  stipulated  In  tbe  contrBC(. 
^n,  and  only  (hen,  a  liability  to  pay  nnder  tbe 
itract  waa  Incurred  by  the  city.   If  Incurred 
all,  and  then  only  for  such  term  as  had  al- 
idy  expired. 

In  accord  with  tbe  Illinois  supreme  court  are 
he  following  esses: 

A  contract  by  a  munlclpnl  corporation  for  a 
tater  supply  for  a  series  ot  years,  to  be  paid 

■  as  furnished  annuslly,  creates  an  Indcbted- 
ts  for  the  aggregate  amount  of  ihe  contract 

■  the  purpose  ot  determining  whether  It  ex 
ceeds  tbe  constitutions!  limitation  ot  Indebted, 
ness.  Besrd  v.  llopklnsvllle,  BE  Ky.  23S.  23 
L.  R.  A.  402.  24  8.  W.  8T2. 

A  municipal  corporation  prohibited  from  In- 
curring any  ludebtedneaa  beyond  a  specified 
amount  Is  prevented,  when  In  debt  to  thai 
amount,  from  Incurring  obligations  to  a  water 
company  by  contract  to  take  water  at  an  annoat 
charge  for  an  undefined  time,  when  tbe  money 
to  meet  such  obllgatlona  la  not  provided  tor. 
either  by  being  legally  ordered  to  bs  raised  by 
taxation  and  appropriated  for  the  parpoae,  <a 
pnrsnant  to  aome  positive  direction  ot  the  leg- 
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or  dotniuion  over  this  tAX  so  levied,  mhA  cui- 
Dot  collect  it,  or  in  any  way  coerce  the  taz- 
pajrers.  The  city  alone  can  collect  aucli  tax, 
with  its  other  tajcea.  When  paid  by  the  tax- 
payers, the  money  goes  into  the  treasury 
of  the  city  and  belongs  to  the  city,  like  all 
other  moneys  raised  by  general  taxation 
levied  for  specific  purposes,  as  for  the  con- 
struction of  streets,  bridges,  sewers,  or  sup- 
Krt  of  schools.  The  money  so  collected 
nn  the  tajcpayera  by  the  city  never  be- 
longs to  tbe  bondholders  till  it  is  actually 
paid  over  to  them  _l^  the  city.  If  the  city 
should  fail  to  pay  it  over,  its  contract  with 
the  bondholders,  expieased  in  the  bonds, 
would  be  broken,  and  the  bondholders  re- 
leased from  the  limitation  requiring  them  to 
await  the  accumutution  of  moneys  in  a  par- 
ticular fund  to  be  ao  raised  by  taxes  for  the 
eyraent  of  the  city's  indebtedness  on  the 
nds.  The  proposed  mortgage  of  the  water- 
works to  secure  the  payment  of  the  bonds 
emphasizes  tbe  fact  that  the  city  is  in- 
debt«d  in  the  amount  of  the  bonda  by  such 
pledge  of  the  city's  property  for  their  pay- 
ment. A  mortgage  which  is  to  be  discharged 
by  the  payment  of  money  secures  an  indeht- 
edneeB.  and  cannot  exist  without  the  exist- 
ence of  a  det>t.  Even  if  the  creditor's  rem- 
edy is  limited  by  the  contract  to  the  prop- 
erty of  tbe  debtor  which  is  covered  by  the 
mortgage,  the  relation  of  the  debtor  and 
creditor  exists,  and  the  debtor  pays  the  debt 
when  his  mortgaged  property  is  converted 
into  money  to  discharge  it,  Just  as  certainly 
aa  if,  in  the  absence  of  any  mortgage,  his 

lilatore  Ibat  It  Ihnll  be  so  mised  snd  appropri- 
ated; hence.  niimEclpal  ordinances,  made  prior 
to  the  act  at  leSl,  wblch  amhorlii^d  conlrD'^Ii 
for  a  term  of  ten  yean  to  be  made  with  water 
compaDles  for  annual  payDieala  to  be  raised 
b;  taxation,  and  therefore  not  pursuant  tticrc- 
to.  where  there  were  no  provlBlona  lu  raise  by 
taxBtloD  the  mooej  to  tx  paid  uddd  the  cnn- 
tracta  under  tbeia  and  tbe  limit  of  munldpal 
Indebtedneaa  had  been  reached,  operate  to  In- 
crease Indebtedness,  and  are  ulfra  virea  and 
void.  State.  Read,  Prosecutor.  T.  Atlantic  City, 
48  -V.  J,  L.  658,  a  Atl,  759,  AJllrmed  by  bd  even- 
ly divided  court  In  BO  N.  J.  L.  003,  IS  Atl.  10. 

A  conlrnct  far  water  BUpply,  blading  a  mu- 
nicipality to  pay  n  apecllled  Bum  per  anaum  for 
■  period  of  years  In  quarterly  Instalments, 
amouatlng  In  the  aggregate  to  many  tlraea  a 
charter  limitation  agnloat  tbe  creation  of  any 
debt  or  liability  which  singly  or  In  the  aggre- 
gate ahJll  exceed  a  apeillled  amount,  la  vuld  as 
crenllag  a  present  liability  Co  make  future  pay- 
ments In  eiceas  thereof.  Hslem  Water  Co.  V. 
Salem,  b  Or.  30.  It  nag  cobtended  tliat  the 
question  whether  there  was  a  debt  or  liability 
depended  upon  tbe  Qaanclal  condition  and  abil- 
ity of  tbe  city  to  raise  the  amount  agreed  to 
be  paid,  'BDd  not  on  "' 
tbe  cot----  ■--'  •' 
vail. 

A  proviso  Id  a  clauae  of  a  city  charter  aulbor- 
lilni  the  IbsuIdk  of  buoda  to  provide  funds  for 
public  purposes,  wbioh  limits  the  power  of  tbe 
city  council  to  Issue  bonds  and  all  Indebtedness 
and  liability  to  the  city  lor  any  and  all  pur- 
pose*  to  a  sam  not  to  exceed  a  dxed  amount,  ap- 
plies to  a  contract  wblcb  blads  tbe  city  to  take 
water  from  a  coatractor  at  a  llxed  aDDiial  ren. 
tal  tor  a  term  of  years,  and  renders  tbe  con- 
traet  *oId  wbere  that  limitation  as  to  Indebt- 
fiO  L.  R.  A.   . 


t  this  coD'^n'lon  did  n 


same  property  were  sold  under  execution 
ior  the  Bftuie  purpose. 

Appellant's  contention  amounts  to  thia: 
That,  notwithstanding  the  constitutional 
limitation  referred  to,  and  that  the  ci^, 
being  already  indebted  beyond  that  limit, 
has  no  power,  even  with  legislative  sanction, 
to  incur  any  new  indebtedness  to  the  amount 
of  a  single  dollar,  it  may,  nevertheless,  bor- 
row money  to  tbe  extent  of  $400,000,  issu- 
ing its  negotiable  bonds  therefor,  with  in- 
terest, contracting  to  pay  the  same  at  speci- 
fied dates;  and  that  this  will  not  create  any 
indebtedness,  if  it  shall  at  the  same  time 
levy  taxes  to  be  collected  annually  from  the 
taxable  property  of  the  city  for  a  long  term 
of  years,  or  indefinitely,  till  the  aum,  bor- 
rowed is  paid  therefrom,  and  provide  that 
tbe  bonds  shall  only  t>e  paid  from  the  taxes 
so  specially  levied.  If  tnis  may  be  done  tn 
build  waterworks,  the  city  may  go  on,  and 
in  the  same  way  borrow  and  issue  its  bondu 
for  an  equal  amount  to  build  public  build- 
ings, and  for  another  equal  amount  to  con- 
atruct  a  system  of  sewers,  and  for  another 
equal  amount  tc  construct  modem  sehool- 
houeee,  and  an  tuilimited  amount  as  bonus 
to  acme  railroad,  taking  care  in  each  case 
to  levy  once  for  all  a  aufficicnt  annual  tax 
to  meet  the  maturing  bonds;  and,  though 
the  property  of  the  iSxpayers  Biay  be  thus 
practically  confiscated,  by  being  loaded  down 
with  taxes  beyond  any  income  which  the 
property  can  produce,  and  for  periods  be- 
yond any  expectation  of  life  which  the  tax- 
payers can  indulge  in,  still  those  taxpayers. 

edneas  or  liability  has  nlren.ly  been  reached, 
whether  aucb  contract  be  conBld<>Tsd  as  a  debt 
or  a  liability.  Davenport  v.  Klelnschialdt.  6 
Uont.  G02.  13  Pac.  240. 

Dnder  a  statute  reqnlrlaf  tbe  qaeatlon  of 
making  an  expenditure  exceeding  tlO.OOO  for 
water  supply  to  be  submitted  to  tbe  voters  be- 
fore It  shall  be  authorized,  tbe  commissioners 
cooBOt  enter  into  a  coatract  for  lease  of  land  tor 
aucb  a  purpose,  the  aggregate  rental  for  wblch 
will  greatly  exceed  that  amount,  althoagh  the 
annual  rental  la  much  lesB.  without  Babmlttlng 
the  question  to  the  voters.  Smith  v.  Newburgb. 
77  N.  Y.  130. 

A  contract  which  binds  a  cltj  to  take  water 
from  n  contractor  at  a  Qied  annua]  rental  for 
a  term  of  years,  without  any  special  fund  being 
provided  or  on  hand  out  of  which  tbe  same  can 
be  psld  when  due,  creates  an  ladebtcdaru  with- 
in the  meaning  of  a  legislative  act  limiting  tbe 
power  of  tbe  city  couacli  '"to  Incur  any  Indebted- 
ness" In  excess  of  a  certain  sum  ;  and.  when  that 
has    already    lieen    reached,    the    t 


s  void ; 


of  the 


t  that  B 


of  taxation 

to  provide  for  the  payment  of  tbe  annual  ren- 
tal, a  clause  requiring  the  city  to  levy  annnal 
taxes  sofflcleut  to  meet  the  water  rcots  cannot 
be  said  to  be  a  providing  for  a  special  fund  tor 
that  purpose.     J  bid. 

No  recovery  can  be  had  from  a  manlclpal  cor- 
poration which  baa  already  exceeded  Ita  consti- 
tutional debt  limit  for  water  furnished  nnder 
nn  ordinance  providing  for  (urnlshlng  for  a 
certain  period  at  a  certain  price,  payable  month- 
iTi  appropriating  out  of  the  city's  yearly  rev- 
enues salDclent  money  to  pay  (or  It,  and  or- 
dering the  city  cauDCII  for  such  term  to  levy 
only  taxes  salBeleat  to  meet  the  appropriation, 
wbers  tbe  contract  crestM  an  entire,  and  not 


::,,C. 


0ia 


Cniticd  States  Circuit  Court  of  Afpeals. 
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while  groaning  under  aucb  epecial  levies. 
Axed  upon  them  and  exteDding  hopelessly 
into  the  future,  will  liave  the  happineaa  and 
satisfaction  of  knowing  that  they  live  in  a 
city  which  has  no  municipal  indebtedness 
large  enough  to  cause  uneasiness. 

The  fact  that  these  proposed  Ixnids  are  to 
Itear  interest  at  4}  per  cent  cannot  lie  orer- 
loolied.  Why  should  the  city  pay  interest — 
that  constant,  distinguishing  most  irksome, 
and  disagreeable  feature  of  indebtedness — 
upon  money  which  it  ilocs  not  owe;  money 
which  belonged  to  it  before  it  was  received; 
being  only  its  own  fixed  revenues,  gotten 
hold  of  for  present  use,  a' little  in  advance, 
by  "anticipation,"  and  in  no  wise  by  iocur- 
nng  indebtedness  T  Up  to  the  time  when 
the  circuit  court  granted  in  this  suit  the  in- 
junctions which  are  the  subjects  of  these  ap- 
peals, there  was  no  decision  of  the  supreme 
court  of  Iowa  adjudging  that  a  city  could  is- 
sue and  negotiate  bonds  like  the  proposed  is- 
sue under  consideration,  without  creating 
any  indcbtednesB,  by  merely  making  such 
bonda  payable  only  out  of  the  proceeds  of  a 
special  tax,  at  the  same  time  levied  on  the 
taxable  property  of  the  city,  and  payable 
yearly,  during  a  long  term,  by  the  taxpayers 
of  the  whole  city,  like  all  other  taxes.  Tlie 
cases  in  that  state  bearing  on  the  subject 
were  all  reviewed  in  Windior  v.  Dea  Moines, 
110  Iowa,  175,  81  N.  W.  476,  and  it  must  be 
admitted  that  there  ar«  loose  dicia  of  judges 
in  some  of  them  which  tend  in  that  direc- 
tion. In  other  states  having  like  constitu- 
tional provisions  auch  attempt«d  evasion  of 


the  Constitution  has  not  generally  been  sus- 
tained. PHnce  V.  Quiius,  128  111.  443,  21 
N.  E.  768 ;  ^oliet  v.  Alexander,  184  liL  467. 
62  N.  E.  aei ;  Earltv  v.  WelU,  9*  Wia.  285. 
68  N.  W.  964;  BTovm  v.  Carry,  176  Pa.  628, 
34  At).  854.  But  the  supreme  court  of 
Iowa,  in  BtooMmm  t.  Otlumioci,  post,  620,  91 
N.  W.  1048,  l^  its  decision  filed  October  25, 
m02,  since  the  hearing  of  this  cause  in  this 
court,  sustains  in  full  the  contention  of  the 
appellant  in  this  cause;  holding  that  the 
proposed  issue  of  bonds  by  said  city  to  the 
amount  of  $400,000  will  not,  for  the  reasons 
urged  by  appellant,  and  fully  rtated  above. 
crtste  any  indebtedness  against  the  city  of 
Ottiimwa.  Tliis  decision  docs  not  rest 
upon  an^  peculiar  construction  of  the 
Constitution  or  statutes  of  Iowa.  It  holds ' 
In  terms,  as  we  do.  that  the  provision 
of  the  Iowa  Constitution  absolutely  pro- 
Id  bits  municipalities  from  contracting  in- 
debtedness in  any  manner  or  for  ajiy  pur- 
|iose  in  excess  of  the  6  per  cent  limit.  And 
we  agree  with  its  holding  that  the  Iowa 
statutes  authorising  cities  to  levy  a  contin- 
uing 2-miIl  sinking  fund  tax  for  the  pur- 
chane  or  erection  of  waterworks,  and  to 
pledge  the  proceeds  of  sdch  tax  and  the  net 
revenues  to  be  derived  from  the  waterworks, 
and  tbe  surplus  of  the  annual  tax  not  ex- 
ceeding 6  mills,  to  meet  operating  expensea, 
to  the  payment  of  the  purchase  price  or  cost 
of  construction  of  such  works,  and  satisfac- 
tion of  any  bonds  or  mortgage  for  the  secur- 
ity of  such  payment,  and  by  contract  re- 
stricting payments  to  moneys  produced  from 


a  sppiTlal,  IndebtHliieBB,  and  the  ConBlllutlon 
provides  (bat  no  dt;  shall  be  allo^n]  to  be- 
rom?  Indebted  la  aaj  manner,  nor  for  any  par- 
pose,  b«iand  a  certain  amount.  State  ea  ret, 
Helens  Waterworks  Co.  V.  Helens,  24  Uoat 
[>21.  ED  L.  R.  A.  S3fl.  OS  Pac.  99. 

Ttie  maklnfi  or  a  contract  or  sxreement  bj 
municipal  amborltles  for  tbe  Bupplflng  of  water 
for  a  term  of  rears  provldlnft  for  annual  PK)- 
mcnto.  Is  a  debt  within  the  meanlas  of  the  Con- 
alltutlon,  the  aggregate  aoionnt  of  which  la 
the  sum  of  the  annual  rentaJs  therein  stl|iu- 
lated  la  be  paid,  for  (be  autborliatlon  of  which 
the  submission  to  tbe  qualllted  voters  of  llie 
question  wbetber  tbe  debt  shall  be  Incurred  Is 
essential  to  render  It  legal  and  binding,  except 
for  tbe  Hist  nad  anj  aubscqueDt  years  In  wblcb 
tbe  miinldpallt;  sefs  proper  to  receive  at  (be 
hands  of  tbe  wsterworks  company  the  benellt 
which  l(  might '      " 


Qa.  696,  82 


■rive  from  (be 
tvson  W 
B.  E.  907. 

b.  Praviaion  of   fund   Jot   paument. 

The  CoDStltudon  of  Texas  requires  the  pro- 
tIeIod  of  a  fund  for  pajmeDt  at  tbe  time  tbe 
debt  la  crenled.  and  It  was  beld  (but  wbfre  tbe 
Constitution  UmKs  the  amount  of  a  debt  nblcb 
a  city  may  Incur,  and  provides  thai  no  debt  shall 
be  created  by  n  city  without  st  the  same  time 
providing  for  the  levy  and  collection  of  a  (ai 
tor  Ita  payment,  negotiable  bonds  Issued  by  a 
city  tor  the  construction  of  waterworks  are  In- 
valid where  the  bonda  create  a  debt  In  excess 
of  that  allowed  by  ibe  ConsUtulli 


ivlsli 


.  for  (I 


t  of  Inl 


ind   tbe   priDcIpi 
tbe  time  the  Isaiianre  of  the  bond  was  author 
Ised.     Cltliens'    Bank   v.  Terrell,   T8  Tex.   ISO, 
14  S.  W.  1003. 
69  L.  R.  A. 


Opon  (be  principle  embodied  in  that  consti- 
tutional provision,  it  baa  been  held  by  otber 
courts  that.  If  a  fund  la  Treated  to  meet  tbe 
obllgntlons  as  they  accrue,  no  Indebtednesa  la 
created.  'I'hls  may  or  may  not  be  true  accord- 
ing to  tbe  source  of  the  land.  If  tbe  fund  Is 
to  come  from  a  source  tor  which  tbe  municipal- 
ity Is  not  responsible,  no  liability  against  It  Is 
created :  but  If  It  Is  to  come  from  a  special  tax 
on  tbe  inbabltsnts  of  the  municipality,  no  dla- 
tlncdon  Is  perceived  between  such  fund  and  one 
created  by  general  taxation. 

A  contract  between  a  city  and  a  water  com- 
pany, made  for  (be  period  of  thirty  years  for 
Ihe  luniisblDg  of  hydrants  for  city  use.  upon 

der  during  (tie  preceding  month,  sucb  rental  to 
be  provided  for  by  a  tax  levied  and  collected, 
does   not   create   an    Indebtedneas    agnlnst    the 

stKudonal  llmUatlon.  Klehl  v.  South  Bend.  30 
L.  R.  A.  22S.  22  C.  C.  A.  618,  41  D.  B.  App.  687, 
76  Fed.  Hi;i. 

An  Indebtedneas  for  tbe  entire  contrsct  price 
witbfn  tbe  conslllutlonat  problbldon  Is  not  cre- 
sted by  a  municipal  eoa(rac(  for  a  water  supply 
eiteniling  over  a  series  or  yenra,  where  tbe  Coq- 
Btltutlon  provides  tor  collection  of  taxes  to  pay 
Interest  and  a  sinking  fnnd.  and  the  contract 
provides  for  no  interest  or  principal  to  be  paid 

NeoBbo,  12T  Mo.  627.  ST  L.  H.  A.  T8B,  80  B.  W. 

ieo. 

General  power  given  to  a  municipal  corpora- 
tlon  to  provide  waterworks  Is  subject  (o  the 
provision  In  its  charter  that  appropriations 
must  be  made  during  the  flrtit  gnarter  of  eaeb 
Uacal  year;  that  notblng  sball  be  added  to  the 
expenses  of  (he  municipality  above  tbe  amount 
provided  In  tbe  appropriation  bill ;  and  that  no 


1903. 
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■uch  revGDuea,  areconstitiitionaJ;  (u,  consiat- 
entl;^  with  the  Constitution,  the;  will  applj' 
to  municipalities  which  are  not  indebted,  or 
where  the  iodebtednexe  to  be  incurred  for 
BUch  waterworks  will  not  increase  the  total 
indebtedneBB  of  the  municipality  beyond  the 
S  per  cent  limit.  There  is  nothing  on  the 
face  of  these  stututory  provisions  which  can 
stump  tbeni  as  a  lej^islative  evasion  of  the 
consUtutionaJ  limit&tion  io  respect  to  munic- 
ipal indebtedness.  And  it  must  be  held  that 
such  statutory  powers  can  only  be  exercised 
in  cases  where  their  exercise  will  not  con- 
flint  with  any  constitutional  restriction. 
The  Iowa  supreme  court,  after  referring  to 
these  statutes,  quotes  the  constitutional  lim- 


does  not,  in  terms,  or  by  necessary  implica- 
Uon,  provide  for  the  creation  of  any  indebt- 
edness by  a  city  in  excess  of  the  limit  here 
named,  and  therefore  cannot  be  said  to  be 
void  for  unconstitutionality ." 

To  this  statement  we  fully  agree,  and  we 
concur  entirely  in  the  statement  by  that 
court  of  what  is  the  vital  and  only  question 
in  the  case,  sb  follows:  "But  the  Qnding  of 
the  constitutionality  of  the  statute  does  not 
necessarily  imply  the  validity  of  all  con- 
tracts made  thereunder;  for,  if  tbe  obliga- 
tion aBBUmed  by  tbe  city  in  snch  an  enter- 
priae  is  a  'debt'  within  the  meaning  of  the 
Constitution,  it  is  valid  only  when  such  debt 
is  within  the  6  per  cent  limit.  Here  we 
have  indicated  the  vital  question  in  tbe  case 
before  UB.    Does  the  contract  create  an  in- 


debtednesH  against  the  cityt  If  answered  in 
the  aflimiativc,  tbe  judgment  of  tbe  trial 
court  is  right,  and  must  he  afflrmed;  but,  if 
answered  in  the  negative,  the  judgment 
should  be  reversed,  and  the  injunction  dia- 

This  question, — whether  the  proposed  con- 
tract of  the  city  for  the  construction  of  wa- 
terworks to  he  owned  by  it,  and  the  issue 
and  sale  of  its  bonds  to  borrow  nearly  $400,- 
000  to  pay  for  such  construction,  will  create 
an  indebtedness  agninst  the  city, — if  not  an- 
swered by  its  bare  statement,  must  bit  solved 
by  reference  to  the  law  applicable  to  con- 
tracts in  general,  and  to  n^tiable  bonds  in 
E articular.  And,  while  we  agree  with  the 
[>wa  supreme  court  in  its  construction  of  its 
Constitution  and  statutes,  we  are  not  bound 
1^  the  opinion  of  that  conrt  that  the  pro- 
posed contract  and  issue  of  bonds  will  not 
violate  the  pro vih ions  of  the  Constitution 
thus  convtrued.  What  is  said  by  Judge 
Thayer  in  the  recent  case  of  Caaterleigh  v. 
Wuod,  110  Fed.  308.  is  pertinent  here: 
"Hut  WB  are  of  opinion  that,  when  it  be- 
comes necessary  to  apply  the  statute,  aathus 
construed  1^  tbe  local  courts,  to  a  particular 
contract,  and  determine,  upon  a  considera- 
tion of  alt  of  its  provisions,  whether  it  la 
violative  of  the  atatute,  a  Federal  court  is 
entitled  to  express  an  independent  judg- 
ment. In  the  case  last  supposed  the  ques- 
tion to  be  determined  is  one  of  general  law, 
rather  than  of  statutory  construction,  and 
the  decision  of  the  Federal  court  thereon 
ought  to  be  something  more  than   a  mere 


contract  ihalt  be  made,  or  expense  Incurred,  un- 
ieiB  an  approprlatloii  sball  bave  been  preilonaly 
made  euicemlng  It.  Henry  A.  Keith  k  Co.  r. 
DnQnohi  M  rel.  Parks,  89  111.  App.  86. 


Pavment  out  of  n 


Tbe  tniiteeB  of  ■  city  wat«rirorks  sriCem  will 
not  be  enjoined  trom  carrying  ant  a  contract 
entered  Into  by  tbem  for  tbe  repair  and  en- 
larKement  of  sncb  aystem.  wbkb  they  have 
authority  to  make  and  pay  for  out  of  revenues 
from  tbe  system,  on  tbe  ground  Ibat  such  Ini- 


nlll  < 
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suit  In  pledging  tbe  revenues  of  the 
aysttm  far  an  Indeflnlte  tcnglb  of  time,  for  tbe 
payment  of  wblcb  they  bave  no  power  to  levy 
taxe*.  where  It  does  not  appear  that  the  en- 
tire cost  of  thF  works,  as  well  as  other  obliga- 
tions required  to  be  paid  out  of  Ibe  wster  rents, 
cannot  be  met  from  sucb  fnnd  when  due,  so  as 
to  render  It  onnecessary  to  levy  any  taies. 
Donahue  *.  Morgan,  H  Colo.  S8S.  SO  Pac.  1038. 

Tbe  fact  (bat  a  spei^Ial  fund  to  be  provided 
out  of  a  certain  pertentsge  of  the  gross  re- 
ceipts of  a  waterworks  system  for  the  construc- 
UoD  thereof  Is  not  in  exislence  does  not  make 
expenditures  intrnrred  on  the  credit  of  that 
tand.  and  payable  solely  therefrom,  an  Indebt- 
edness against  tbe  city  wilbln  the  conalltutioU' 
al  problblllon  of  mnnlclpa!  indebtedness.  Faulk- 
ner V.  Seattle.  10  Wash.  320,  03  Pac.  8S5. 

A  contract  entered  Inla  by  n  manlclpnt  cor. 
poratton  witb  one  ndranplng  money  (o  It  for 
the  completion  of  Us  waterworks  system,  where- 
by a  special  fttnd  for  the  repsymeut  of  "-"■  --■ 


stltotlonal  limitation  of  manlclpil  Indebtedaeas. 
where  tbe  proceeds  of  the  waCi^rworks  will.  In 
addition  to  providing  such  fund,  pay  all  ex- 
penses Incldmt  to  tbelr  operation.  Winston  v. 
Bpokaoe,  13  Wash.  S24,  41  Pac.  SS8. 

Tbe  Isauance  of  bonds  for  the  construcLlon 
of  a  waterworks  system  payable  from  a  fnnd 
to  be  created  from  a  certain  percentage  of  tbe 
groBB  rerennes  of  tbe  system  does  not  create  a 
debt  against  the  clly.  altbough  (be  remaining 
reyenues  therefrom,  aet  aside  (or  operating  ex- 
penses of  tbe  plant,  may  ultimately  prove  tn- 
dequate  for  that  purpose,  jrhere  It  is  not  np- 


)  be  c 


f  the  r 


percentsge 

witbout   making 

to  pay  tbe  same  except 


(  of  a 
ilpta  of  the  wad 


parent  tbat  the  excess,  I 

In  some  lawful  mnnner  without  the  creation  o( 
an  additional  Indebtedness.  TBulkner  v.  Seat- 
tle. lU  Waib.  320.  S3  Psc.  BBS. 

But  an  Indebtedness  within  tbe  meaning  o( 
the  cottatltullonal  limitation  Is  Incurred  by  (he 
provision  for  the  extension  of  a  waterworks 
system  upon  condition  tbat  (be  Income  from 
(he  entire  aystem  ahall  constitute  a  fund  to  be 
used  eicIualTely  to  meet  the  expensea  of  (be 
syatem,  nnd  provide  tbe  extension  cerllflce'ea. 
where  the  Income  Is  nn  existing  fund  t*longlng 
to  the  mnnlclpnllty,  the  benetlr  of  wblcb  it  loses 
by  spplying  It  In  aatlsfactlon  r'  'be  Indebted- 
ness.    Jollet  T.   Alexander.  1S4   111.  4aT,  02  N. 

E.  sei. 

So,   a   municipal   corporation   cannot   exceed 
tbe  constitutional  llmKstlon  of  Indebtednesii  In 
the  construction  o(   wn'     works  by  attempting 
to  arcompliab   It  Indlrcnly  through  a  contract 
providlntr  for  tbe  con  at  miction  of  aucb  works  by 
.    third  persons,  tbe  leanlug  thereof  by  tbe  munlc- 
I    Ipallly.  and  llie  praclkat  assumption  and  pay- 
.    ment  of   tbe   Indebtedness  by   the   municipality 
I    by  the  applIrallOD  of  Ibe  excess  of  rentals  over 
.    Interest  on   tbe  Investment  to  the  extinguish- 
ment of  the  iadebtednesB,  tbe  muulclvallty  be- 
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who  of  a  previous  deciaion  of  the  same 
question  bj  a  court  of  co-ordinal«  jurisdic- 
tion, although  such  a  decision  is  entitled  to 
tlie  highest  respect,  and  should  be  regarded 
as  persuasive  authority," 

We  have  examined  carefully  the  opinion 
in  Htcanton  v.  Otiutmca  and  the  cases  which 
jire  supposed  to  ^1^^  support  to  its  conclu- 
sions. It  will  nirt  be  profitable  to  review  in 
detail  the  reasoning  employed  to  reach  the 
result  arrived  at.  To  our  minds  it  is  not 
persuasive,  and  we  decline  to  be  guided  by 
it.  Its  citations  exhibit  the  unceasing  at- 
tempts in  that  state  and  oome  others  to  nul- 
lify and  evade  wholesome  constitutional  lim- 
itations upon  the  power  of  municipalities  to 
-create  indebtedness,  and  thus  place  intoler- 
able burdens  on  the  taxpayers;  and  its  rea- 
Hoiiing  but  adopts  the  ingenious,  but  obvious- 
ly untenable,  arf^menta  by  nhich  such  at- 
tempts have  ever  been  supported.  In  the 
-case  of  Suianaon  v.  Oitumwa  the  supreme 
court  o(  Iowa  holds,  in  accord  with  the  con- 
tention of  the  appellant  in  this  case,  that 
tlte  city  of  Ottumwa,  though  already  in- 
ilebted  beyond  the  constitutional  limit,  may 
no*  borrow  (400,000  to  construct  water- 
works, by  the  issue  and  sale  of  its  negotiable. 


interest-bearing  bouda  to  that  amount,  to  be 
paid  by  taxation  on  the  taxable  property  of 
the  city  collectible  year  1^  year  for  fifty 
years ;  and  that  the  city  will  not  thereby  cre- 
ate any  indebtedneaa  if,  at  or  before  the  is- 
suing of  such  bonds,  it  levies,  once  for  all, 
thi)  continuous  yearly  tax,  and  bargains 
with  the  bondliolders  that  the  bonds  are  to 
be  paid  only  from  tlie  fund  which  shall  be 
produced  or  accumulated  from  the  proceed* 
of  this  continuous  yearly  tax,  with  a  vague 
possibility  of  re-enforcement  from  a  surplus 
of  water  rentals  over  and  above  the  coat  of 
operating,  maintaining,  and  extending  the 
waterworks.  But  the  whole  reasoning  of 
the  Iowa  supreme  court  drives  it  to  this  ad- 
mitnion:  That  if  the  bondholders  are  not 
confined  to  such  provided  fund,  and  have  the 
right  to  go  beyond  that,  and  under  any  cir- 
cumstances require  that  the  city  sball  in  any 
future  year  levy  any  tax  to  make  payment 
on  the  bonds,  then  an  indebtedness  is  created 
by  the  issue  and  sale  of  the  bonds,  and  the 
Constitution  violated.  And  that  court  over- 
looks or  ignores  the  fact  that  future  taxa- 
tion for  the  payment  of  the  bonds  under 
speciBed  circumstances  and  if  the  provided 
fund  shall  happen  to  be  in  any  year  insuffi- 


Ing  a  party  to  the  bonds  given  b;  the  coni 
-ora  and  respaaslMe  for  their  psTment.     Earlei 

Y.  Wells,  04  wis.  28S,  ea  \.  w.  out. 

Wbere  the  current  revenues  ot  a  cit;  ar 
-voted  b;  the  state  ConBtltuCion  to  the  suppert 
■Ot  the  city  govenimeat,  and  are  always  under 
the  control  ot  the  council  (or  that  purpose,  and 
the  city  has  na  right  to  pledge  or  appropriate 
jmy  part  ot  the  current  revenues  to  tLe  pay- 
ment of  the  principal  or  Interest  ol  a  debt,  the 
net  proceeds  from  waterworks  owned  by  Ihi 
-city  are  likewise  under  the  coatrol  ot  the  coun 
rII,  and  cannot  lie  made  a  baala  lor  the  creation 
of  a  debt.  CItliena'  Bank  v.  Terrell.  T8  Tex. 
460,  M  S.  W.  1003. 

Sfieclal  attetimeHtt. 

Where  a  local  ImproTCmrnl  la  to  be  mnde, 
be  paid  for  by  n  special  saseasment  on  tbe  dis- 
trict, there  li  reason  tor  faoldlng  tbat  tbe  Iimd 
Is  distinct  from  tbe  revenues  o(  the  city,  and 
that  the  contract  la  valid. 

A  contract  entered  Into  by  a  cKy  (or  the  con 
atructloD  of  a  sewer,  by  which  the  contraclot 
agrees  to  accept.  In  fnll  sntlsfactlaD  for  hli 
work,  certlflcates  of  assessment  upon  the  prop- 
erty liable,  la  not  nn  IndebledncBs  within  th( 
metinlDg  of  a  constitutional  llniilstlon  thereof. 
slnre  no  llablllly  eileU  against  the  city  on  tbe 
[-(Ht'ract.     Davis  v.  Des  Molnea.  71  Iowa,  GOO, 


light.  I 

ers.  of  9  per  cent  Bddlllonal  to  the  amount  al- 
lowed for  general  Indebtedness,  does  not  pre- 
vent the  creation  of  local  asseasnieDl  dlstrlctr 
for  constructing  water  mains.  Smith  v.  Seat- 
tle. SB  Wasb.  300,  85  Pac.  612- 

A  statnle  aulborlilng  a  city  to  purchase  a 
drainage  plant  and  franchises,  and  dlscbargt 
the  price  Id  drainage  warrants  payable  eiclu- 
■Ively  out  of  drainage  assessments,  does  not  an- 
Ihorlie  a  new  indebtedneaa,  when  the  warrants 
are  laraed,  not  only  for  the  price  of  the  plant, 
but  also  are  to  settlement  ot  an  Indebtedness 
owing  by  the  city  to  tbe  drainage  company, 
whl<A  was  In  Judgment ;  sod  therefore  the  hold- 
en  of  warrants  are  enlltled  to  enforce  tbe  col- 
J19  L.  R.  A. 


Kllpatrlck  v.  Capdevlelle,  118  Fed.  800. 

But  ■  municipal  corporation  which  makes  a 
contract  for  s  sewer,  to  be  paid  tor  out  of  the 
public  revenues,  eaanot,  after  (he  completion 
of  tbe  aewer  upon  discovering  tbat  such  pay- 
ment will  cause  an  unconstltatloaal  Increase 
of  Indebtedneaa,  assess  the  cost  on  tbe  abutting 
praperty.  Spauldlng  v.  Baiter,  !i3  Ind.  App. 
483.  B8  N.  K.  6^1, 

Tbe  conetmctlon  of  a  sewer  ayatem  by  a  dty. 
to  be  puld  roc  out  of  a  ^leclal  fund,  the  manlc- 
Ipallty  Co  be  liable  only  tor  the  levy  and  col- 
lection of  tbe  tax,  does  not  create  a  debt  pro- 
hibited by  the  Constitution  after  a  city  haa 
reached  Us  debt  limit,  arnnewald  v.  Cedar 
Kaplds  (Iowa)   Dl  N.  W.  1050. 

But  Ihe  sonndneaa  of  the  following  cases  Is 
not  so  clear. 

A  contract  for  tbe  furnishing  of  water  does 
not  create  an  Indebtedness  within  tbe  conatl- 
tutlonal  limitation,  wben  the  cliy  making  tbe 
contract  Is  sutborlzed  by  statute  to  levy  n  ape- 
cIhI  fai  eipressly  for  the  payment  ot  such  con- 
tract liability.  Helena  Waler  works  Co.  *. 
Helena  (Mont.)  70  Pac.  S13. 

A  contract  embodied  In  an  ordinance  of  a  mu- 
nicipal corporation  grunting  a  water  company 
the  exclusive  right  to  auptily  It  with  water  for 
a  term  of  years  at  flied  hydrant  rates  per  an- 
DDni  does  not  create  a  municipal  indebtedness 
within  the  meaning  '>f  the  constitutional  limita- 
tion, by  virtue  of  a  statute  aulborlilng  cities 
to  levy  and  collect  an  annual  tax  not  exceeding 
a  certain  per  cent  for  Ore  and  water  purposes, 
which  Iwcomea  a  part  of  tbe  contt'act,  and  pro- 
vides a  special  fund  to  which  tbe  water  com- 
pany mnat  look  for  saClstactlon  of  Its  water 
State  e*  ret.  Great  Falla  Waterworks  v. 
t  Fulls,  10  Moot.  GIS,  40  Pac.  lb. 
contract  between  a  city  and  a  water  com- 
tor  the  faralsblug  of  hydrants  for  city 
use  upon  s  monthly  rental  for  each  hydrant  hi 
good  order  dorlng  tbe  preceding  month  for  the 
period  of  thirty  years,  ancn  rental  to  be  prn- 
vtded  for  by  a  tax  levied  and  collected,  does  not 
create  an  Indebtedness  against  the  city  at  th^ 
time  of  Its  ciecntloQ,  within  a  constitutional 
llmlutlon.     Klebl  t.  South  Bend.  88  L.  R.  A. 


11109. 


OnuicwA  V.  CiTT  Watkb  Supply  Co. 


eiB 


cient  to  pa.y  the  maturins  principBl  And  in- 
terest, ii  distinctly  prorioea  for  br  the  ordi- 
niuicei)  and  propcned  conb-act  iinde:'  conaid- 
«ration,  wbich  provides  that  there  shall  be 
levied  eveiy  year  alter  the  construction  of 
the  waterworks  a  water  tax  of  6  mills  on 
the  dollar,  "  or  bo  much  thereof  as  may  be 
necessary,  together  with  the  net  proceeds  of 
the  water  rents,  to  pay  the  cost  of  mainte- 
nance, repaire,"  etc.,  "and  to  pay  an^  of  the 
purchase  price  or  coet  of  constructing  said 
works,  or  bonds  or  mortgages  issued  there- 
for, or  interest  thereon,  which  shell  not  be 
paid  from  the  proceeds  of  the  2-mill  tax  pro- 
vided for  in  i  2  hereof."  This  quotation  is 
from  {  3  of  ordinance  No.  GSB,  and  will  be 
found  quoted  at  large  near  the  b^lnning  of 
the  opinion  of  Judge  Weaver  in  the  Iowa 
cat*.  That  ordinance  is  the  one  which  lev- 
ies the  continuing  2-mi11  tax,  and  contains 
the  whole  contract  between  the  city  and  the 
bondholders  in  respect  to  the  iasue  and  pay- 
ment of  the  proposed  bonds.  Is  it  not  per- 
fectly dear,  under  the  clause  of  i  3  above 
quoted,  that,  if  in  any  year  a  water  tax  of 
only  1  mill  shall  be  needed,  together  with 
the  net  proceeds  of  the  water  rents,  to  pay 


the  cost  of  maintenance,  repairs,  etc,  and 
at  the  same  time  there  is  matuTMl  and  doe 
principal  and  interest  of  the  bonda  in  esceas 
of  what  can  be  paid  from  the  proceeds  of  the 
2-mill  continuing  tax,  and  enough  to  require 
the  levy  of  the  other  4  mills  of  water  tu  to 
discharge  the  same,  the  council  must  for 
that  year  levy  that  4  mills  for  that  very 
purpose?  And,  should  the  council  refuse  to 
make  such  levy,  the  bondholder?  might  co- 
erce them  by  mandamna.  Therefore,  if  there 
were  any  senBe  or  reason  in  the  doctrine  that 
the  borrowing  of  money  by  a  mtlnicipalitar 
in  anticipation  of  a  special  fund,  to  be  ool- 
lected  ymr  by  year  from  a  continued  tax. 
from  wnich  fund  alone  the  borrowed  moon 
is  to  be  paid,  does  not  create  an  indehted- 
ness,  it  is  apparent  that  such  a  case  is  not 
prpaented  here.  In  our  judgment,  the  pro- 
posed bonds,  if  issued,  will  create  an  indebt- 


The   orders   appealed   front   are  alflt 
Behearing  denied  Januaiy  19,  IflOS. 


e.  Creation  of  IndepenileHt  corporaKon. 

Similar  to  the  devln  or  ■  speciil  lax  to  raise 
a  fund  to  paj'  for  the  Improrement,  ts  the  or. 
Kan  List  Ion  of  the  InhabEtanta  of  the  monlclpa]. 
It;  into  anothpr  corporation  far  the  purpose  o( 
msklcK  the  Improvement.  How  surh  a  subter- 
fuge rould  succeed  In  evadlns  the  constitutions! 
provision  Is  not  clear,  but  In  the  two  csaea 
which  have  come  before  the  courts  It  hsa  done 

The  fact  (hat  the  debt  of  a  citr  already  ». 
ceeds  toe  S  per  cent  limit  permitted  to  cities 
■nd  towna  b;  the  Constitution  does  not  prevent 
the  operation  of  an  act  under  which  a  water 
district,  belns  a  qusal-munlclpsl  corporation  or- 
Kanlied  by  the  legislature,  I*  to  proceed  and 
acquire  propcFty  b;  cohdemnatlan  proceedings 
for  the  purpose  of  supplflug  water  to  said  city 
and  BurroundlDg  towns,  sa  the  Indebtedness  of 
the  city  cannot  be  held  to  be  'ncieaaed  by  such 
proceedlnftH.  Kennebec  Water  DIat.  v.  Water, 
vllle.  96  Me.  2Si.  62  Atl,  TT4. 

A  statute  creating  a  municipal  corporation 
tor  Baoltsry  purpoaea,  wblcn  parllilly  embraces 
other  municipal  corporation!,  although  entirely 
distinct  from  and  Independent  of  their  govem- 
menta  and  bating  municipal  nnthorltles  of  Its 
own,  Is  not  Invalid  becanae  auch  other  mnnlcl- 
patllles  bare  the  power  to  make  the  same  Im- 
provement as  Is  con  tern  pi  Sled  by  Ibe  district, 
but  arc  prevented  from  exercising  that  power 
becauae  their  Indebtedness  already  exceeds  the 
conntltutlonat  limitation.  »uch  constitutional 
llmltntlon  applies  to  each  municipal  corporation 
singly,  and  the  sanitary  district  may  contract 
corporate  Indebtedness  without  regard  to  the 
indebtedness  of  other  corporate  bodies  em- 
braced wholly  or  In  part  within  Its  territory. 
Wilson  V.  Sanitary  Dist.  1S8  IK.  143,  2T  N.  E. 


T.  Oomtiaet  to  purahate. 


A  oKitract  to  purchase  s  plant  or  to  repay 
money  harrowed  to  coastmct  It,  Is  entirely  dls- 
tlngnlshabls  from  s  contract  tor  snnnal  supply, 
because,  although  the  coDfracI  msy  provide  for 
S9  L.  B.  A. 


from  the  lime  the  plant  Is  accepted  or  the  money 
received,  end  default  In  any  payment  will  only 
precipitate  the  whole  llsblllty  st  once :  wheresa 
ss  showD  above,  the  llsblllly  for  supply  occniea  . 
only  as  It  Is  furnished. 

A  contract  eotered  Into  by  a  municipal  cor- 
poration for  the  coDstructlon  of  waterworks. 
hy.wblch  It  Is  to  psy  for  the  works,  when  com- 
pleted and  accepted,  a  censin  sum.  constllutes 
a  debt  within  the  meaning  of  the  const  I  tut  Ion  st 
llmltstloa  at  Its  power  to  Incur  Indebtedness. 
Such  Indebtedneas  will  be  regarded  as  having 
been  Incurred  from  Ibe  date  of  the  contract,  and 
It  caiinot  be  said  that  It  did  not  come  Into  be- 
ing until  the  work  Is  completed  and  accepted 
by  the  city.  Cnlbertaon  v.  Fulton,  12T  III.  SO. 
18  N.  E.  TBI. 

The  purchase  by  the  city  of  a  water  plant 
tor  a  certain  sum  creates  a  debt  agalnd  tb« 
city  within  the  meaning  of  a  const  national  pro- 
vision that  a  debt  cannot  lawfully  be  created 
by  a  city  unless  at  the  same  time  s  provision  Is 
made  for  a  Z-per  cent  sinking  fund,  although  the 

of  the  water  company  against  the  city,  on  a 
liability  which  might  accrue  in  the  future;  and. 
lliecefoce.  If  by  the  terms  of  the  contract  a  sink- 
ing fund  Is  spec  Ideally  excluded,  (he  Constitu- 
tion Is  violated.  Austin  v.  McCall  (Tei.)  68 
3.  W.  TBI. 

A  limitation  of  municipal  Indebtedness  can- 
not be  evaded  by  a  contract  for  a  water-supply 
plant  the  consldemtlon  tor  which  ahell  be  nn 
nusl  payments  eitending  over  a  series  of  yeara. 
which  are  nomlnsUy  hydrant  renlals,  but  which 
Id  fact  are  lar^e  enough  to  pay  s  reasonable 
rental,  and  In  addition  thereto  sstlafy  the  prln- 
clpsl  ef  the  debt  In  the  time  speclfled.  aince 
such  contract  will  be  void  for  UDreasoiiBbteneat, 
Ball  V.  Cedar  Baplda.  IIS  Iowa,  199.  88  N.  W. 
418. 

An  agreement  by  a  municipal  corporation  to 
pay  tor  s  waterworks  system  In  annual  Instsl- 

otherwlse."  creates  a  debt  within  a  conatltn 
tlonal  prohibition  of  an  Indebtedneas  beyond 
certain  prescribed  llmlta     Brown  v.  Corry.  1T:> 


Iowa  Sofiemi  Gouxi. 


IOWA  SUPREBIB  COURT. 


Cbulea  SW ANSON 


City  of  OTTUMWA,  ipP*- 


1.  Tb«  Ibbubbcc  of  banda  by  •  Biaalel- 
pBlitr  to  nrocnre  foBda  for  «  waler 
■nppir,  which  are  pajable  out  of  B  linking 

fond  tu  b«  provided  bj  r  ipevlal  tax  upoD 
tbe  proiratt;  with  In  the  municipality,  ind  (or 
vhlch  there  can  be  no  general  liability  on 
tbe  pai-t  of  th<^  city,  doei  not  create  an  in- 
debtedDCBs  wllbia  tbe  meaning  of  a  consti- 
tutional ilmltatlOQ  of  municipal  Indebtedneaa. 

2.  PFOTlaloa  for  ■  nortKnce  on  ■ 
irKtrrwoFlEB  ayateni  to  be  obtslaed 
wltb  tbe  proceed*  of  bonda    which  tbe 

mortgage  li  to  secare  does  not  Imply  an  io- 
debtednen  on  the  part  of  the  mortgagor 
witbin  a  conatltnllonal  pcoTlalou  llmittng 
municipal  Indebtedneaa,  when  the  tranda  ara 
to  be  paid  out  of  a  alnklng  tnnd  to  ba  pro- 


(Oetober  2S,  1903.1 

APPEAL  bj  defendant  from  a,  judgment  of 
the  District  Court  for  Wapello  County 
in  plaintiff's  favor  in  an  action  to  enjoin  the 
iasuaace  of  bonds  for  the  acquisition  of  a 
water-BUpply  aj'atem.  Reverted. 
The  facts  are  stated  in  the  opinion. 
ilestrt.  Jaq.iieB  A  Jaqnea  and  KltehaU 
A  Hunter  for  appellant. 

Ur,  SeaeoK  Cornell  for  appellee. 

WosTOV,  J.,  delivered  Uie  opinion  of  tbe 

The  facts  upon  which  this  litigation  de- 
pends ara  not  in  dispute.  The  defendant 
city,  being  already  indebted  nearly  or  quite 
to  the  full  constitutional  limit  of  S  per 
cent  of  all  its  tauible  property,  and  being 


Pa.  B2S,  31  Atl.  694,  Afflrmlng  4  Pa.  DIst.  R. 
646. 

Ihe  mere  option  given  a  mouUlpal  corpora- 
tloD  (1  porchaae  a  plant  for  water  anpply  at 
the  end  of  ■  period  ol  time  daring  which  tt  bus 
contracted  for  a  water  iDPply  doe*  not  create 
■a  Indebtednciaa  within  the  meaning  at  a  constl- 
tatlonul  prOTlBlon  limiting  the  amount  of  In- 
debtedness. Stedman  v.  Berlin,  OT  Wla.  GOS, 
T3  N.  W.  07. 

A  com  Aon  conncll  anthoriied  to  make  repairs 
upon  existing  waterworks,  but  prohibited  from 
making  loans  la  any  year  in  eiceae  of  certain 
nmoanta  preaerlbed,  has  no  power  to  enter  Into 
a  contract  to  purchase  waterworks  appliances 
to  tie  paid  for  in  tbe  future  and  beyond  tbe  cur- 
rent flacRl  year.  Trump  Mfg.  Co.  v.  Buchanan, 
116  Micb.  113.  74  N.  W.  4S6. 

A  muntcipaitty  bas  no  authority  to  luae 
bonda  for  wnterworks.  when  the  statute  limits 
the  levy  of  a  tax  for  that  purpose  to  an  amount 
not  exceeding  G  mills  on  the  dollar  In  any  one 
year  on  nil  the  property  within  tbe  city  Issalng 
bonds,  tbe  Intereat  on  which  will  be  In  excess 
□I  tbis  limitation.  Stale  es  rtl.  York  v.  Bab- 
cock.  20  Keb.  SZ2,  SI  N.  W.  8. 

A  city  may  pass  an  ordinance  whereby  tt  au- 
thoTlMS  a  corporation  to  ronstruct  waterworks. 
and  reserves  the  right  wbenever  Its  Oaances 
may  permit  It  to  purchase  tbe  system  of  water- 
works without  violating  the  conslltntloual  pro- 
vision torblddlog  "Incurring  Indebtedness." 
The  ardlnauce  dops  not  provide  for  (he  assump- 
tion of  the  obllgatiODS  which  will  ripen  Into  a 
debt.     Burlington  Water  Co.  T.  Woodward.  49 

The  decision  In  Swaksom  t,  Ottduwa  is  fore- 
shadowed In  Burlington  VVster  Co.  v.  Wood- 
ward. 4D  Iowa,  eS.  where  It  was  held  tbnt  a 
city  may  proilde  a  tax.  not  exceeding  S.OOfi  per 
dollar,  for  the  maintenance  of  waterworks  and 
a  sinking  fnnd  to  reduce  the  Jebt  thereon,  and. 
altbuugb  thereby  the  city  may  become  tbe  own- 
er at  the  waterworks,  the  provision  does  not 
violate  the  constitutional  prohibition  against  in- 
curring an  lodebtedness,  wben  it  Is  provided 
that  the  tax.  together  wUb  the  Income  of  ihe 
waterworks  company  sbsll  pay  the  obligations 
asBumci]  by  tbe  city. 

Tbe  matter  of  providing  water  and  lewera  for 
the  In  habitant  a  ot  a  city  Is  strictly  a  municipal 
purpi-se.  within  a  constitutional  provision  lim- 
iting the  incurring  ot  munic 

60  L.  R.  A. 


VI.  Olhtr  Maltera. 

Where  a  city  contracts  for  water  to  be  fur- 
ntihed  for  Qre  parpoaea  tor  two  yeara  at  a  qwc- 
Ified  amount  per  hydrant  per  year,  and  the 
number  of  bydranta  to  be  used  is  iett  to  the  dis- 
cretion ot  the  common  council  of  tbe  dty.  the 
dty  does  not  tbereby  create  a  "debt"  within 
the  meaning  ot  Tex.  Const,  art.  11.  and  the  con- 
tract la  not  void  because  there  Is  no  provision 
made  tor  assessing  and  collecting  a  suIBclent 
sum  to  pay  Ihe  Interest  and  3  per  cent  sinking 
fund.  It  appearing  that  there  Is  no  fund  In  tbe 
treasury  out  of  which  it  can  tie  paid.  Tbe  ex- 
pense ot  supplying  water  tor  fire  purpoeea  la  a 
liability  which  1b  to  be  satlshed  out  of  tbe  cur- 
rent revenues,  and  to  this  class  of  expenses  such 
constitutional  pravlBion  does  not  apply.  Cle- 
burne V.  Cleburne  Water,  Ice,  A  T-lghtlng  Co. 
14  Tei.  Civ.  App.  229,  87  H.  W.  850. 

A  contract  for  a  municipal  water  supply  at 
B  sum  to  be  paid  annually,  without  any  provi- 
sion tor  the  funds  with  which  to  make  the  pay- 
ments. Is  within  a  statute  rendering  It  criminal 
foe  city  olDcers  to  Incur  any  obligation  In  ex- 
cess of  tbe  appropriation  and  limit  ot  the  ex- 
penditure provided  by  law.  Atlantic  City 
Waterworks  Co.  v.  Read,  50  N.  J.  L.  665.  15 
Atl.  10. 

A  municipal  corporation  cannot  contract  with 
a  vrater  company  for  Ihe  supplying  of  water 
for  a  period  of  thirty  years  with  annual  pay- 
ments without  submitting  to  the  legally  qnall- 
Ued  voters  of  tbe  city  the  question  whether  the 
debt  shall  be  Incnrred,  and  without  having  pre- 
viously made  provision  for  payment,  as  required 
by  the  Constitution  and  laws  ot  the  slate :  and 
s  contract  so  made  Is  operative  only  from  year 
to  year,  so  long  as  neither  party  renounces  or 
repudiates  It.  Carleravllle  Waterworks  Co.  v. 
CarterHvIlle,  SB  Ga.  6611.  10  S.  G.  70. 

A  contract  between  a  municipal  corporation 
and  a  water  company  for  the  furnlshrng  ot 
water  to  the  former  for  a  term  of  yesrs  at  a 
fixed  price  does  not  create  an  Indebtedness  to 
pay  for  water  until  the  company  baa  completed 
Us  plant,  and  Is  In  condition  to  turalsh  tbe 
ssme.  and  Its  liability  then  Is  for  such  tenn  only 
as  h''s  already  expired :  snd.  thsrefore,  no  ap- 
propriation Is  necessary  at  tbe  time  of,  of  be- 


.,CnOo*^lc 


lOOS. 


SwAHsoH  y.  Ottukw*. 


desirous  of  constructing  a  sfBtem  of  water- 
works, tiDdertook  to  effect  tti&t  purpose  in 
the  manneT  provided  for  in  chapter  6  of 
title  S  of  the  Code,  and  to  that  end  the  city 
council  enacted  certain  ordinances,  the  pro- 
visions of  which,  so  far  as  material,  are  as 
follows  (ordinance  No.  506} ; 
"Be  it  ordained  hj  the  citj  council  of  the 
city  of  Ottomwa,  Iowa. 


fi,  title  6,  of  the  Code  of  Iowa  of  1S9T,  and 
■rocndmento  thereto,  and  to  acquire  t^  pur- 
diBse  or  erection,  under  the  provisions  of 
said  law,  a  sy stem  of  waterworks  for  the 
purpose  of  suppljring  the  citj  and  its  inhab- 
itants with  water. 


erection  of  a  sjeteni  of  waterworlu,  there  is 
herel^  levied  for  tiie  year  189S,  and  each 
year  thereafter  until  the  purchase  price  or 
contract  price  of  said  system  of  waterworks 
is  fully  paid,  a  tax  of  two  (2)  mills  on  the 


dollar  upon  all  property  within  the  corpo- 
rate limits  of  the  city  of  Ottumwa,  except- 
ing lote  greater  than  10  acres  in  area  used 
for  horticultural  or  agricultural  purpo'iea. 
The  proceeds  of  such  tax  levy  shall  be  used 
exclusively  to  pay  the  purchase  price  or  cost 
of  construction  of  such  system  of  water- 
works, and  any  bonds,  mortgages,  or  other 
obligations  issued  to  pny  such  purchase  . 
price  or  costs  of  construction,  as  the  case 
may  be,  and  the  interest  thereon,  and  shall 
be  collected,  managed,  and  disposed  of  as 
provided  by  law,  and  by  ordiasjices  not  in- 
consistent therewith. 

"Sec.  3.  That  there  shall  be  levied  each 
year  upon  all  taxable  property  lying  within 
the  limits  of  benefit  snd  protection  of  the 
waterworks  purchased  or  constructed,  from 
and  after  the  purchase  or  construction  of  the 
same,  by  the  city  of  Ottumwa  a  water  tax 
of  five  (B)  mills  on  the  dollar,  or  so  much 
thereof  as  may  be  necessary,  together  with 
the  net  proceeds  of  wat«r  rente  collected 
from   the   consumers  of  water,  to  pay   the 


for*.  cQler 


Into  [he  conUStTt  In  order  to  ren- 
TBlld.  CarUle  Water,  Light  *  P. 
Co.  V.  Carlrle.  SI  111.  App.  82S. 

The  llmilBtloD  of  the  amount  of  scrip  which 
a  Dinnlcipsl . corpora tlon  may  Iraug  In  aid  of  ■ 
ajratem  at  waterworks  will  not  limit  the  amount 
which  ma;  be  gipended  (or  sach  works.  Foote 
V.  Salem.  14  Allen,  ST. 

"The  Income  and  revenue  provlsloD  far  earh 
Tear,"  which  municipal  Indebtedness  is  fotbld- 
den  bj  Constitution  to  exceed,  iDcludes  Income 
from  license  fees  and  all  other  sources.  Lamar 
Water  A  Electric  Light  Co.  v,  Lamar,  128  Ho. 
188,  G3  L.  R.  A.  IfiT,  20  B.  W.  102fi.  31  S.  W. 
1S6. 

Tbe  conatltatlonal  inhibition  sgalnat  the  In- 
corrlns  of  Indebtedness  or  lUbllltr  b;  a  city 
exceeding  In  any  manner  the  income  snd  reve- 
noe  provided  tor  tbst  year  morns  an  excess  of 
Indebtedness  over  tbe  enllm  revenue,  In  deter- 
mining which  tlie  surplaa  from  ipcclsl  runds 
set  apart  trom  snch  revenue  shall,  after  pay- 
ment of  claims  primarily  payable  tlierefrom.  lie 
coDsldend  as  available  tor  tbe  payment  of  a 
claim  for  the  reasonable  valne  of  the  use  ot  a 
water  plant  under  a  void  lease.  In  the  absence 
of  sn;  prevision,  cbsrter  or  otJierwlBe,  prohib- 
iting transfers  of  aurplos  from  one  fund  to  an- 
other. Higglns  V.  San  Diego,  131  Cal.  3M,  es 
Pac.  4  TO. 

The  amnant  ot  cash  In  the  general  fund  ot 
a  city  cannot  be  credited  upon  the  amoont  of  a 
pn^iosed  bond  Isaae  for  waterwotts.  so  as  to 
rednce  the  miuilclpal  indebtedness  below  the 
conatltatlonal  limitation,  where  such  bonds  are 
not  payable  out  of  tha  general  tnnd,  but  out  of 
the  proceeds  of  special  taxes.  Seymour  v.  Ta- 
coms,  6  Wash.  42T,  33  Fae.  1039. 

The  issuance  of  bonds  Is  not  prevented  from 
being  an  incrense  ot  indebtedness  by  the  fact 
tliat  a  waterworks  system  is  to  be  acquired 
with  their  proceeds,  which  will  be  of  equal 
valne  to  the  smoont  ot  the  loan  and  productive 
ot  revenue.  Tiie  municipality,  having  become 
bound  to  pay,  has  Incurred  en  Indebtedness 
which  It  may  be  compelled  to  psy.  Being  thus 
bound  to  pay.  It  Is  In  debt,  no  matter  what 
amount  of  property  It  may  have  received  In 
cousideratloD  ot  tbe  obligation.  Bcott  v.  Dav 
enport.  SI  Ions,  208. 

A  charter  provialon  restricting  the  amoont 
which  a  city  may  raise  yearly  by  general  taia 
tlon  does  not  repeal  a  prior  Independent  stat- 
6B  L.  H.  A. 


ute  authorising  the  manlcljial  authorities  to 
contract  for  a  water  supply,  and  for  the  tlnis 
and  mode  ot  payiaent,  and  Issue  their  obliga- 
tions therefor:  alnce.  It  the  city  avails  Itself 
of  Its  provisions,  tbe  act  stands  as  a  part  of 
its  charter,  forming  a  separate  chapter  dealing 
with  the  subject  ot  a  water  supply.  Menomlne* 
Water  Co.  v.  Menominee,  124  Mich.  SSS,  8B  N. 
W.  127. 

A  contract  by  a  municipal  eoiparatlon  to 
take  water  tram  a  private  waterworks  system 
tor  a  period  ot  yesrs  at  a  fixed  annual  rental, 
the  total  amount  ot  wblch  tor  tbe  entire  period 
would  exceed  tha  statutory  limitation  of  ma. 
nlclpal  Indebtedness.  Is  neverthclesa  valid  where 
the  smoont  so  annnally  payable  can  be  pro- 
dnced  by  the  Inveatnisnt  ot  a  sum  wblch  Is  leas 
than  such  statutory  limitation,  aa  the  real  meas- 
ure of  Indsbteduess  Is  the  amount  which  will 
purchase  an  annuity  capable  ot  producing  an- 
nually a  sum  equal  to  such  annnal  rental.  Dav. 
enport  v.  KleinschmLdt,  9  Uont  502,  18  Pac 
249. 

The  assumption  by  a  water  company  of  a 
iMuided  iDdebtednesi  of  s  municipal  corporation 
for  wnterworka.  and  Its  promise  to  pay.  do  not 
extinguish  the  debt  as  a  liability  against  the 
city,  where  the  bond  holders  hsve  not  accepted 
tbe  promise  of  the  water  company  and  released 
the  city.     Gold  v.  Peoria,  0B  III.  App.  602. 

A  city  desirous  ot  porchasing  the  property  of 
a  waterworks  company  cannot  avoid  restric- 
tions In  Its  charter  as  to  ths  amount  ot  In- 
debtedness tt  may  Incur  by  purchasing  (he  prop- 
erty subject  to  liens,  the  amount  ot  which  would 
exceed  the  indebtedness  authorlied  by  the  char- 
ter. Ironwood  Waterworks  Co.  v.  Trebllcock. 
99  Mich.  434.  C8  N.  W.  3T1. 

A  nxing  ot  the  amount  ot  notes,  bonds,  or 
certldcates  of  Indebtedneae  to  be  issued  by  a 
corporation  In  connection  with  tbe  porchaae  of 
a  water  plant  will  not,  of  Itself,  limit  the 
amount  wblch  can  be  paid  for  such  plant,  it 
the  power  Is  given  to  a  commission  to  Ox  the 
nmounts  to  be  paid.  West  Bprlngfleld  v.  West 
HprlngOeld  Aqueduct  Co.  t6T  Masa.  12  S,  44  N. 
K.  10S3. 

That  a  city's  Indebtedness  exceeds  the  constl- 
-utlonal  limit  la  no  defense  to  sn  action  tor  In- 
juries caused  by  negligent  conatmctloo  ot  a  gnt- 
ler  so  ss  to  cause  injury  to  abnttlng  property. 
Bartls  V.  Des  Uolnea  SS  Iowa.  414.    H.  P.  F, 
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cOBt  of  maintenance,  repairs,  and  operation 
of  said  waterworiis,  and  the  cost  of  exten- 
aione  thereof  and  additions,  and  improve- 
ments thereon,  and  to  pay  any  of  the  pur- 
chase price,  or  cost,  of  constructing  said 
wotIcs,  or  bonds  or  mortgages  issued  there- 
for, or  interest  thereon,  which  shall  not  be 
paid  from  the  proceeds  of  the  2-inill  tai  pro- 
vided for  in  E  2  hereof." 

Section  4  provides  for  ncgatis.tions  for  the 
puii-haae  of  the  works  of  the  City  Wlter 
Supply  Company. 

Section  6  provides  that  upon  failure  to 
miike  such  purchase  the  city  engineer  shall 
be  directed  to  prepare  plans  and  speciflca- 
tious  for  the  erection  of  waterworks,  and 
that  the  council,  upon  approval  of  such 
plans,  proceed  to  advertise  and  let  the  con- 
tract for  such  improvement  to  the  lowest 
bidder. 

"Sec.  C.  (As  amended  by  ordinance  No. 
594.)  That,  for  the  purpose  of  creating  a 
special  fund  to  be  held  by  the  city  in  trust 
for  ths  sole  purpose  of  paying  the  cost  of 
erecting  «  system  of  waterworks  as  contem- 
plated by  ordinance  No.  666,  in  the  event 
that  the  electors  of  the  city  of  Ottumwa 
shall,  at  a  special  election  called  for  that 
purpose,  cast  a  majority  of  their  votes  in 
favor  of  the  approval  of  a  contract  by  the 
city  entered  into  for  the  construction  of  such 
waterworks,  the  city  shall  issue,  in  the  man- 
ner prescribed  by  chapter  G  of  the  Code  of 
Iowa  of  1807,  a  suQicient  number  of  bonds, 
which,  together  with  the  sinking  fund  on 
hand,  will  be  suflicient  to  pay  the  c<Hitract 
price  for  the  erection  and  completion  of  B«id 
^stera  of  waterworks  and  all  other  expenses 
connected  with  the  completion  and  the  put- 
ting of  said  plant  into  succeseful  operation. 
Said  bonds  shall  be  issued  in  denominations 
of  not  less  tlian  one  hundred  ($100)  dollars, 
nor  more  Uian  one  thousand  («1,000)  dol- 
lars, each  to  bear  interest  at  a  rate  not  ex- 
ceeding 4)  per  cent  per  annum,  interest  pay- 
able semiannually.  The  bonds  shall  be  pay- 
able as  follows:  Five  thousand  ($S,000) 
dollars,  at  the  end  of  two  years  from  the 
date  thereof;  five  thousand  ($G,000)  dollars 
at  tlie  end  of  each  succeeding  year  thereafter 
for  a  period  of  twenty-two  (22)  years,  and 
at  the  end  of  which  time  the  city  reserves 
the  right  to  refund  all  of  the  outstanding 
bonds;  and  after  a  period  of  twenty-two 
(22)  years  from  the  date  thereof  said  bonds 
riiall  be  payable  in  the  sum  of  not  less  than 
ten  tliousand  ($10,000)  dollars  per  year  for 
not  exceeding  fifty  years  from  the  date  there- 
of, unless  there  shall  be  a  fraction  thereof 
only  left,  in  which  event  bonds  shall  only  be 
issued  for  such  fraction.  The  payment  of 
said  bonds  and  the  interest  thereon  shall  be 
secured  by  a  mortgage  on  said  system  of  wa- 
terworks, and  to  the  payment  thereof  shall 
be  pledged  the  entire  proceeds  of  the  2-mill 
sinking  fund  tax  provided  for  in  S  2  of  said 
ordinance  No.  560,  and  so  much  of  the  pro- 
ceeds of  the  water  rates  and  rentals  collect- 
ed from  consumers  and  of  the  water  tax  pro- 
vided for  in  9  3  of  said  ordinance  No.  586, 
as  shall  not  be  needed  for  the  maintenance 
and  operation,  repairs  and  proper  and  neces- 
69  L.  R.  A. 


sary  extensions,  additions,and  ii  , 
of  said  waterworks.  Said  bonds  to  be  sold 
in  the  market  for  not  less  than  par,  and  the 
money  received  therefrom  shall  be  held  by 
the  city  of  Ottumwa  as  a  special  and  trust 
fund  for  the  sole  purpose  of  paying  expenses 
of  the  construction  and  completion  of  aaid 
waterworks  plant.  The  contract  for  the 
erection  of  the  same  shall  specifically  pro- 
vide that  the  payment  for  said  plant  shall 
be  made  out  of  said  funds  only,  and  out  of 
t^e  2  per  cent  sinking  fund  on  band  at  the 
time  the  contract  is  made,  and  that  the  city 
will  assume  no  other  obligation  than  that  of 
negotiating  and  selling  said  bonds  and  hold- 
ing said  fund  for  the  purpose  of  paying  for 
said  plant,  and  said  fund  shall  not,  under 
any  circumstances,  be  devoted  to  any  other 
purpose  than  the  payment  for  said  water- 
works. Said  bonds  may  be  negotiated  and 
sold  either  as  a  whole  prior  to  the  com- 
mencement of  said  work  and  after  the  rati- 
fication of  the  contract  1^  the  ei^  entered 
into  for  the  construction  of  said  watonvorka 
by  tJie  electors  of  said  city,  or  they  may  be 
negotiated  and  sold  as  the  work  progresf^a 
in  sums  sulBcient  to  pay  the  monthly  esti- 
mates on  Mid  work,  or  they  may  be  turned 
over  to  the  contractor  in  payment  for  the 
work  as  it  progresses  if  the  contract  for  th» 
works  shall  so  provide  and  the  city  shall 
have  the  right  to  so  contract. 

"Sec.  7.  No  part  of  the  cost  of  said  watcr- 
works,  or  any  of  the  bonds  issued  therefor 
as  hereinbefore  provided  for,  or  of  the  intei-- 
est  thereon,  alull  ever  be  paid  out  of  tho 
general  funda  of  said  city,  or  out  of  any 
fund  or  the  proceeds  of  any  tax,  other  than 
the  property  and  funds  specifically  named 
and  pledged  in  f  6  hereof,  and  this  provision 
and   limitation   shall    be    recited    in    said 

Pursuant  to  said  ordinances  t^e  council 
caused  the  necessary  plans  and  specifications 
to  be  prepared,  and  thereafter  entered  into  a 
contract  with  the  Fruin-Bambridt  Company 
for  the  construction  of  a  system  of  water- 
works at  an  expense  of  about  $400,000.  The 
provisions  of  said  contract,  so  far  as  perti- 
nent, are  as  follows:  "This  article  of  agree- 
ment, made  and  entered  into  by  and  between 
the  city  of  Ottumwa,  Iowa,  .  .  .  party 
of  the  first  part,  and  the  Fruin-Bambriric 
Construction  Company,  ...  as  party 
of  tie  second  part,  witnesseth;  That  for 
and  in  consideration  of  the  sum  of  three 
hundred  and  ninety-eight  thousand  nine 
hundred  and  ninety-one  (e3&S,9ei.OO)  dol- 
lars, to  be  paid  by  the  party  of  the  fir*t  part 
at  the  time  and  in  the  manner  provided  for 
by  the  plans  and  speciQcations  and  by  the 
ordinances  and  resolutions  passed  and  adopt- 
ed by  the  city  of  Ottumwa  in  relation  to  the 
construction  of  said  waterworks,  second  par- 
ty hereby  agrees  to  erect  for  the  city  of  Ot- 
tumwa, 'lowa,  and  complete  and  put  into 
successful  operation  in  all  its  parts  and  all 
of  its  details,  a  complete  system  of  water- 
works according  to  the  plans  and  apeci&ea- 
tions  heretofore  adopted  by  the  city  council, 
tojrether  with  the  amendments  tJiereto.  Said 
plant  to  be  paid  for  in  detail  according  to 
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the  bid  of  the  toid  part;  of  tbe  second  part 
•a  accepted  by  the  dtj  council.  [Here  fol- 
low tbe  variouB  items  malcine  up  the  entire 
work    to   be    performed,   and   the  separate 

{rices  of  values  attached  to  each,  meking  up 
be  aggregate  of  »398,991.]  The  city,  on  its 
rt,  agrees  to  pay  the  sum  above  mentioned 
the  party  of  the  second  part  at  the  time 
and  in  the  manner  provided  for  in  the  plans 
and  speciflcatione  out  of  a  trust  fund  to  be 
created  therefor  by  mortgaging  said  plant 
and  pledging  the  2-mil1  water  levy  for  sink- 
ing fund,  the  regular  water  levy  and  the  aur- 
pluB,  if  liny,  of  the  earnings  of  said  plant, 
as  provided  for  in  chapter  5  of  the  Code  of 
Iowa,  1807,  to  secure  the  payment  of  water- 
works bonds  in  the  sum  of  not  exceeding 
four  hundred  thousand  ($400,000)  dollars. 
Said  mortgage  and  bonds  to  be  executed  and 
negotiated  as  soon  as  practicable  after  the 
a^iproval  of  this  contract  by  the  electors  of 
said  city  at  a  special  election  to  be  called  for 
that  purpose,  and  the  money  so  realized 
therefrom  shall  be  and  remain  a  special  and 
tmst  fund  to  be  used  solely  for  the  payment 
for  said  waterworks  and  the  putting  of  it 
into  successful  operation,  and  for  no  other 
purpose.  The  city  and  the  parties  of  the 
■econd  part  both  agree  that  the  city  shall 
not  in  any  manner  Iwcome  liable  for  the  pay- 
ment for  said  waterworks  out  of  ita  i^neral 
fund  or  general  revenue,  but  that  the  eon- 
b«ctor  ^hall  look  alone  to  the  special  fund 
to  be  created  as  hereinbefore   provided  for 

fayment,  and  the  city  assumes  no  other  i^r 
iirther  liability  or  obligation  than  the  cre- 
ation and  execution  of  said  trust  and  the 


vided  for  by  the  ordinances  of  said  city  and 


purpose,  as  provided  by  law,  this  eantract 
was  ratified  and  approved  by  the  vote  of  the 
people.  Upon  these  conceded  facts  the  plain- 
tiff, who  is  a  citizen  and  taxpayer  of  the 
city,  brings  this  action,  alleging  Uiat  tbe  ef- 
fect of  said  contract,  and  of  the  ordinances 
under  which  it  was  executed,  is  to  create  an 
Indebtedness  against  said  city  in  excess  of 
the  constitutional  limit,  and  should,  there- 
fore, be  enjoined. 

1.  The  Code  provisions  under  which  de- 
fendant justiflen  its  contract  are  found  in 
tbe  following  sections: 

"Bcc.  742.  Tax-sinking  fund.  Cities  of 
tile  first  class  shall  have  power  to  levy,  in 
addition  to  the  regular  water  tax  authorized 
1^  law,  a  tax  of  8  mills  upon  the  dollar  upon 
•11  the  properly  within  tne  corporate  timita 
of  said  cities,  encepting  lota  greater  than  10 
acres  in  area,  used  for  horticultural  or  agri- 
cultural purposes,  for  the  purpose  of  cre- 
ating a  sinking  fund,  to  be  used  as  provided 
in  tills  chapter,  for  the  purchase  or  erection 
of  waterworks  in  such  cities.     .     .     . 

"Sec.  743.  Diversion  of  fund.  Any  mem- 
ber of  the  city  council,  or  any  officer  of  any 
city  levying  and  collecting  taxes  under  the 
provisions  of  this  chapter,  who  shall  in  any 
manner  participate  in  or  advise  tbe  diver- 
sion of  any  part  of  said  tax  to  any  other 
09  L.  R.  A. 


purpose  than  that  provided  for  in  this  chap- 
ter, ahall  be  deemed  guilty  of  tbe  crime  of 
embezzlement,  and  shall  be  puniahed  aooord* 


'"«&,. 


744.  Cities  of  the  first  daaa  are 
herel?  authorieed  to  purchase  or  erect  wa- 
terworks, under  the  provisions  of  this  chap- 
ter, for  the  purpose  of  supplying  said  cities 
and  tbe  inhabitants  thereof  with  water,  and 
are  authoriKed  to  continue  the  levy  ol  the 
S-mill  tax  herein  provided  for,  until  tbe  pur- 
chase priee,  principal  and  interest,  or  the 
cost  incurred  in  the  erection  of  said  worlcs, 

fully  paid  and  discharged." 

Bection   746,  as  amended  by  chapter  23, 


contract  for  tbe  purchase  or  erection  of 
waterworks,  and,  upon  the  approval  and 
^option  ol  such  contract  as  hereinsfter  pro- 
vided, to  apply  such  sinking  fund  upon  the 
cost  thereof,  and  cities  so  purchasing  or  con- 
structing and  those  now  otvning  such  water- 
works are  authorized  to  pledge  the  proceeds 
of  Uie  continuing  2-inill  levy  provided  for 
in  this  chapter,  and  the  regular  water  levy 
and  the  net  revenues  derived  from  the  op- 
eration of  the  waterworks,  and  shall  have 
the  right  to  mortgage  or  bond  such  works, 
to  secure  the  payment  of  the  purchase  price 
or  the  cost  of  constructing  such  waterworks, 
but  no  part  of  the  general  fund  of  such  cities 
shall  be  applied  upon  such  contracts,  bonds, 
or  mortgages.  In  the  payment  thereof,  the 
city  and  holders  of  said  contracts,  bonds,  or 
mortjgagea  shall  be  restricted  to  the  proceeds 
of  the  said  taxes  and  the  net  mvenues  of 
the  said  waterworks,  as  hereinbefore  pro- 
vided; and  such  contract  or  bonds  shall  not 
bear  a  higher  rate  of  interest  than  6  per 
cent  per  annum,  payable  semi-annually." 

"Sec.  894.  Any  city  shall  have  power  t*> 
levy  annually  the  following  special  taxes: 
.  .  .  (6)  A  tax  not  exceeding,  in  any  one 
year,  6  mills  on  the  dollar,  which,  with  Uie 
water  rates  or  rents  authorized,  shall  be 
sufficient  to  pay  the  expenses  of  running, 
operating,  and  repairing;  waterworks  ownnl 
and  operated  by  any  aty  or  town  and  tlw 
interest  on  any  bonds  issued  to  pay  all  or 
any  part  of  the  cost  of  the  construction  of 
such  works;  but  such  tax  shall  not  be  lev- 


such  works,  which  limits  shall  be  Bxed  by 
the   council   each   year   before   making   the 

These  sections  indicate  b^ond  all  ques- 
tion the  intention  of  the  legislature  to  em- 
power cities  of  the  first  class  to  purchase  or 
erect  waterworks,  and  to  provide  a  plan  by 
which  tbe  cost  of  such  improvement  may  tie 
met.  An  examination  of  the  ordinances  and 
contract  in  controvert  make  it  equally 
clear  that  the  defendant  city  has  kept  with- 
in the  powers  sought  to  be  conferred  by  the 
statute  above  quoted.  It  follows  that  the 
contract  is  valid;  and  its  performance  cannot 
be  enjoined,  unless  we  And  it  void  by  rea- 
son of  the  provision  in  our  state  Constitu- 
tion which  reads  as  follows  (J  3,  art.  11)  : 
"No  county  or  other  political  or  municipal 
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I'orporatltHi  shall  be  allowed  to  become  in- 
debted in  tay  maaner  or  for  May  purpose  to 
an  amount  in  the  aggregate  •zceeding  0  per 
centum  on  the  value  of  the  taxable  propert}' 
withia  Bucli  couDty  or  corporation."  The 
statute  WB  h&ve  undm  consideration  doss 
not,  in  terms  or  bf  necessary  implication, 
provide  for  the  creation  of  an^  indebtedness 
hy  a  city  in  excess  of  the  limit  here  named, 
and  therefore  cannot  be  said  to  be  void  for 
unconsti  t  utiona  lity. 

2.  But  the  finding  of  the  constitutionality 
of  the  statute  does  not  necessarily  imply  tbe 
viUidity  of  all  contracts  made  thereunder, 
for,  if  the  obligation  sMumed  bj  the  city  in 
such  an  enterprise  is  a  "debt"  within  the 
mesning  of  the  Constitution,  it  is  Talid  only 
when  such  debt  is  within  the  S  per  cent  lim- 
it. Here  we  have  indicated  the  vital  qiua- 
tion  in  the  case  before  ua.  Does  the  con- 
tract create  an  indebtedness  against  the 
citfT  If  answered  in  tlw  affirmative,  the 
judgment  of  tba  trial  court  is  right,  and 
must  be  aflirmcd;  but,  if  answered  in  the 
negative,  the  judgment  should  be  reversed, 
and  the  injunction  diemisaed.  Many  ot  tbe 
state  Constitutions  contain  a  restriction  up- 
on municipal  indebtedness  substantially  like 
that  above  i^uoted  from  our  own,  and,  where 
such  provision  is  not  in^rtilted  upon  the 
Constitution,  restraint  ot  like  nature  is  gen- 
erally exercised  by  l^slative  enactment. 
Given  its  plainest  and  most  literal  significa- 
tion, the  word  "indebtedness"  includes  every 
obligation  by  which  one  peraon  is  bound  to 
pay  money,  goods,  or  services  to  another. 
Webster  Diet.  Debt.  Such  is  undoubtedly 
the  nwaniiig  of  the  word  in  the  common  us- 
age of  English-speaking  people,  and  there 
are  not  wanting  authorities  which  extend  it 
to  mere  moral  obligationa  arising  from  con- 
tracts unenforceable  at  law.  Baltimore  v. 
Oill,  31  Md.  375.  As  applied  to  a  municipal 
corporation,  "debt,"  if  given  its  broadest  sig- 
nillcation,  would  include,  not  only  obliga- 
tions for  extraordinary  expenditures,  &it 
every  outstanding  warrant  upon  the  treas- 
ury, the  accruing  salaries  of  officers,  and  ex- 
penses daily  arising  for  water  supply,  street 
lighting,  street  repairs,  and  other  Uke  Inti- 
mate purposes.  It  can  be  readily  seen  that 
dubh  rigid  literal  interpretation  of  tbe  word 
in  eoustruing  tbe  constitutional  provision 
would  completely  paralyse  municipal  power 
in  every  city  whose  debt  faaa  reached  the 
prescribed  limit,  and,  while  courts  have  pro- 
pounded the  general  proposition  that  the 
language  of  tho  Constitution  in  this  respect 
is  "exceedingly  broad,  and  should  have  no 
narrow  or  strained  construction"  {Freneh  v, 
ituWitijiron,  42  Iowa,  614),  and  must  be  giv- 
en "its  fair  and  legitimate  meaning  and  gen- 
eral acceptation"  (Grant  v.  Davenport,  36 
Iowa,  401  ;  Springfield  v.  EdKorda,  84  III. 
020 ) .  a  careful  examination  of  the  decisions 
disclows  tbe  fact  that  in  substantially  every 
jurisdiction  the  word  "debt"  or  "indebted- 
ness." as  used  in  the  limitation  placed  upon 
municipal  power,  is  given  a  meaning  much 
less  broad  and  comprehensive  than  it  bears 
in  general  usage.  This  tendency  has  been 
more  marked  in  some  Btates  than  in  otberg^ 
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with  the  result  that  the  decisitms  are  safl- 
deutly  at  variaiioe  to  fairly  justify  tbe  state- 
ment of  an  eminent  court  that,  "in  view  ot 
the  warring  among  tbe  adjudged  eases,  it 
is  not  easy  to  affirm  that  the  word  'debt'  ha* 
a  firmly  settled  meanii^."  FalporDiso  v. 
Ounlner,  97  Ind.  1,  49  Am.  Rep.  416.  That 
"debt"  baa  not  a  fixed  or  invariaUa  signifi- 
cation ia  illustrated  by  the  following  antbor- 
itiea !  Bouvier  defines  it  as  "•  sum  of  mon- 
ey due  by  certain  and  express  agnemeni," 
See  also,  to  the  same  effect,  I  Jaeid^  Law 
Diet.  197,  198.  But  Bouvier  further  eays 
that  "in  an  enlarged  sense  the  terra  denotea 
any  kind  of  just  demand,"  which  latter  defi- 
nition ia  broad  enough  to  include  claims 
based  upon  tort  as  well  as  contract  In 
Stolc«*  V.  Jfoeon,  10  R.  I.  2G1,  "debt"  is  held 
to  be  equivalent  to  "claim"  or  "demand;" 
but  in  Cable  v.  MeCuae,  26  Mo.  3S2,  72  Am. 
Dec.  214,  the  contrary  doctrine  ia  held.  An 
obligation  which  is  not  yet  due  and  payaUe 
has  neen  held  not  to  constitute  an  ""indebted- 
nesa."  Lum  v.  The  Buckeye,  24  Uiss.  SfiS. 
See  also  Trowbridge  v.  Siekier,  42  Wis.  419 ; 
Blutts  V.  Chafee,  43  Wis.  618,  4  N.  W.  763. 
To  the  contrary,  see  Foowm  v.  AU»*,  58  Ohio 
St.  280,  60  N.  U.  90B.  A  contingent  liabil- 
ity to  pay  ia  not  an  "indebtedneas."  Went- 
^eorth  v.  tFMtlemore,  1  Haas.  471;  Poopie 
V.  A.rguelU),  37  Cal.  624 ;  May  t.  BaMnumd, 
144  Mass.  161,  10  N.  &.  761.  To  tbe  con- 
trary, see  Berg  v.  Radclilf,  6  Jidins.  Gb.  302 ; 
State  V.  Medbery,  7  Ohio  St.  S35;  ffpniasi- 
fieid  V.  EdKarda,  84  III.  032.  Fines  and 
penalties  are  not  debts.  Btata  v.  Moot,  6 
Md.  337;  liobert»o»'»  Cms,  27  Tex.  App. 
628,  11  S.  W.  669.  To  the  contrary,  see  Re 
Hhaner,  39  Fed.  869.  An  equitable  obliga- 
tion  to  pay  is  a  debt.  Ltmgaorth  v.  Mitoh- 
ell,  20  Ohio  St.  334;  Thompson  v.  Thomp- 
son, 4  Ohio  St.  361.  To  the  contrary,  see 
People  em  rel.  Utephent  v.  BaUej/,  37  N.  ¥. 
344.  Tbese  illustratiiMia  mi^t  b«  continued 
almost  indefinitely. 

The  extant  to  which  it  has  been  held  that 
citiea  may  assume  "obligations"  witiiout  in- 
curring "debt"  within  the  meaning  ot  the 
Constitution  may  be  seen  by  reference  to  a 
few  illustrative  cases.  In  Dieel^  v.  Otdar 
Fallt,  27  Iowa,  227,  we  held  that,  if  a  tatj 
ban  the  means  in  its  treasury  to  meet  its  in- 
debtedness, the  issuance  of  warrants  in  ex- 
cess of  the  5-  per  cent  limit  is  not  a  viola- 
tion of  the  constitutional  prohibition.  Go- 
ing a  step  farther,  it  has  been  held  that  a 
city  may  "anticipate"  the  collection  of  taxa^ 
and  in  defraying  ordinary  expenaea  may 
make  appropriations  and  incur  valid  obli(^- 
tiona  to  pay  "in  advance  of  the  receipt  of  ita 
revenues,"  even  though  the  treasury  be  emp- 
ty, and  the  city  be  otherwise  indebted  to  tbe 
full  limit.  Grant  v.  Z>ai)enport,  30  Iowa, 
300.  Warranta  issued  in  anticipation  of  the 
revenue  do  not  come  within  the  constitution- 
al restriction,  notwithstanding  the  revenue 
impliedly  pledged  to  their  payment  ia  wrong- 
fully diverted  to  other  uses.  PkiUipt  * 
Reed,  107  Iowa.  331.  76  N.  W.  860,  77  N.  W 
1031;  Cedar  Bapids  v.  Bechtel,  110  Iowa, 
196,  81  N.  W.  468.  The  city  may  enter  into 
a  t^id   rontrnct  covering  a   long  term   of 
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years  for  water,  lights,  uid  other  similar  ex- 
penses^ agreeing;  to  pay  therefor  in  iastAl- 
luents  AH  furnished,  although  the  aggregate 
«f  payntents  thus  to  be  made  ia  largely  in 
«xcea»  of  the  6  per  cent  limit;  the  explana- 
tion assigned  for  this  holding  being  that  the 
^ebt  for  eaeh  year  is  not  to  be  considered  as 
tuxniing  until  the  service  for  Uiat  year  haa 
beeu  rendered.  Or  ant  v.  Davenport,  36 
Iowa,  306;  McBean  v.  Freano,  112  Cal.  159, 
31  L.  R.  A.  794,  44  Pac.  358;  8almo  v.  Neo- 
jiho,  127  Mo.  827,  27  L.  R.  A.  768,  30  S.  W. 
190;  Valparaito  v.  Gardner,  97  Ind.  1,  49 
Am.  Rep.  416.  Salaries  of  public  officers, 
«ourt  expenses,  and  other  money  obligations 
imposed  upon  municipalities  b;  the  Consti- 
.tution  or  by  statute  are  not  rendered  uneot- 
lectible  t^  reason  of  a  general  indebtedness 
to  the  constitutional  limit.  Leicis  v.  Wid- 
her,  99  Cal.  412,  33  Pac.  1128;  Ratich  t. 
Chaitnian,  16  Wash.  668,  38  L.  R.  A.  407,  48 
Pac.  253;  Grant  County  v.  Lake  County,  17 
Or.  453,  21  Pac.  447.  The  same  doctrine  ia 
impliedly  indortied  by  this  court,  aiguendo, 
in  Grant  v.  Davenport,  36  Iowa,  390.  A 
contrary  view  is  indicated  in  People  ea  ret. 
SeeUy  v.  May,  9  Colo.  98,  10  Pac.  641,  but 
the  same  court  has  so  far  departed  from  its 
rule  of  strict  construction  as  to  hold  that  a 
«ounty  indebted  to  the  full  constitutional 
limit  may  lawfully  assifpi  its  annual  reve- 
nue accruing  from  uncollected  taxes,  provid- 
ed such  assignments  are  not  in  excess  of  the 
jinnual  levy.  People  ex  tcl.  Seeley  v.  May, 
e  Colo.  4U4,  12  Pac.  838.  Tliis  rule  also  pre- 
vails in  Illinois,  where  the  court  ia  disposed 
to  construe  the  restriction  upon  indebted- 
ness very  strictly  against  all  municipal  cor- 
jjorations.  It  is  there  held,  in  effect,  that 
city  warrants  issued  in  anticipation  of  its 
revenues  are  to  be  treated  as  assignments  to 
the  holder.  It  is  further  held  that  the  hold- 
er of  such  warrants  assumes  the  risk  of  the 
taxes  proving  sufficient  for  their  payment, 
and  that  such  instruments  do  not  represent 
any  municipal  debt.  Springfield  v,  Ed- 
tcaiJ<,  84  111.  632.  In  Dively  v.  Cedar 
Falls,  27  Xowa,  227,  this  court  said:  "If  A 
should  undertake  to  build  a  courthouse  with- 
in three  years,  doing  so  much,  and  to  be  paid 
accordingly,  each  year,  the  obligation  of  the 
contract  would  arise  when  executed,  but  the 
indebtedness,  under  the  Constitution,  .  .  . 
\vould  be  measured  by  that  to  be  paid  each 
year."  The  point  thus  illustrated  not  being 
directly  involved  in  that  caw,  the  language 
quoted  has  been  called  "pure  dictum." 
Windtoi-  V.  flet  Moines,  110  Iowa,  188,  81 
N.  W.  470.  The  principal  announced  in  the 
dicfuiR  just  quoted  ia  approved  by  the  su- 
preme court  of  California  as  good  [aw.  In 
an  action  upon  a  contract  for  the  building 
«(  a  courthouse  the  county  sought  to  avoid 
liability  on  the  ground  that  the  contract 
price  of  the  work  was  in  e.\cess  of  tlie  reve- 
nue for  the  year  in  which  the  contract  was 
fuade,  and  therefore  in  violation  of  the  Con- 
stitution prohihiting  such  indebtedness.  'Jlie 
«ourt  refused  to  sustain  this  objection,  and 
held  that  the  contract  did  not,  at  the  time  of 
the  execution  thereof,  create  any  liability, 
but  the  debt  was  one  which  arose  from  year 
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to  year  in  leparaie  amounts.  Bmilie  t. 
Fi-egno  County,  112  Cal.  311,  44  Pac.  656. 
See  also  1  Dill.  Mun.  Corp.  3d  ed.  135,  and 
We$lott  V.  Byraauae,  17  N.  Y.  110. 

Tliere  are  yet  other  obligation's  more  anal- 
ogous to  the  contract  in  the  present  case, 
which  are  lunally  held  not  to  create  munic- 
ipal indebtedness  in  the  constitutional  sense 
of  the  term.  Among  these  are  contracts  for 
the  construction  of  sewers,  street  improve- 
ments, and  other  works,  the  expense  of 
which  Is  by  special  assessment  laid  upon  cer- 
tain specilic  property  or  districts  supposed 
to  receive  special  beneHts  from  the  work  ao 
performed.  In  such  cases,  though  tbe  mon- 
ey may  be  payable  through  the  general  treas- 
ury, and  though  the  city  may  have  issued 
certificates,  warrants,  or  bonds  therefor,  yet, 
if  the  contract  be  such  that  ita  nonpayment 
will  not  justify  a  judgment  against  the  city, 
or  the  enforcement  of  a  charge  against  its 
assets,  or  a  resort  to  general  taxation,  it 
does  not  create  an  indebtedness  of  the  city. 
Quill  V.  Indianapolis,  124  Ind.  292,  7  L.  R. 
A.  681,  23  N.  E.  788;  Davis  v.  Des  Moines, 
71  Iowa.  500,  32  N.  W.  470;  Clinton  v.  ffol- 
liker,  B8  Iowa,  66G,  68  N.  W.  431 ;  Baker  -v. 
Seattle,  2  Wash.  576,  27  Pac.  462.  In  con- 
nection with  these  special  assesament  cases, 
it  may  also  be  remarked  that  we  have  lately 
held  the  city  liable  generally  to  the  contract- 
or for  a  failure  to  make  proper  special  aa- 
sessments  for  the  work  done,  and  that  the 
liability  thus  incurred  is  not  affected  by  the 
constitutional  limitation.  Ft.  Dodge  Elec- 
tric Light  (t  P.  Co.  v.  Ft.  Dodge,  115  Iowa. 
568,  89  N.  W.  7.  But  tbe  doctrine  that  an 
obligation  payable  out  of  a  special  fund,  and 
nforceahle  against  the  municipality 
tlly,  is  not  a  municipal  indehtedneas 
within  tbe  meaning  of  the  constitutional  lim- 
,  has  not  b^n  confined  to  the  matter 
of  special  assestunents.  It  is  true  there  are 
many  cuses  in  which,  notwithstanding  the 
crention  of  a  special  fund  for  the  payment 
oF  the  claim,  the  courts  have  held  the  con- 
tracts void,  as  being  in  violation  of  the  Con- 
stitution; but,  e»  we  shall  hereinafter  see, 
holdings  are  largely  based  upon  the 
lat,  notwithstanding  such  special  fund, 
the  contracts  have  been  so  framed  aa  to  pro- 
Iso,  for  a  general  liability  upon  part 
of  the  city.  Illustrative  of  this  statement, 
wc  may  cite  State,  Read,  Prosecutor,  v.  At- 
laniic  City,  49  N.  J.  L.  558,  9  Atl.  759.  Un- 
der the  law  of  New  Jersey  the  city  had  no 
power  to  incur  indehtedneas  in  excess  of 
^35,000.  llie  city  having  undertaken  to 
ke  improvements  in  excess  of  the  timlta- 
n  and  in  excess  of  the  current  revenues, 
the  contract  was  held  ^■oid.  In  pronouncing 
the  law  of  the  case,  the  court,  after  referring 
the  authorities,  proceeda:  "It  is  impos- 
le,  pprhaps,  to  entirely  reconcile  these 
ie«.  The  true  interpretation  of  such  re- 
ictions  on  municipal  indebtedness,  in  my 
judj^ent,  lies  between  the  extremes  they  ex- 
hibit. The  plain  object  of  such  restrictions 
is  to  require  that  all  moneys  which  are  to  he 
paid  for  municipal  expenses  after  the  debt 
has  reached  the  fixed  limit  ahall  be  raised 
by  taxation.    In  view  of  thia  object,  it  ia 
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clear  (and  all  the  cbscb  agree  in  this)  that 
prohibitions  .  .  .  are  not  Ui  be  con- 
ntrued  as  limited  to  obligations  which  are 
debts  to  nomine,  but  arc  to  be  extended  to 
all  contracts'  for  the  payment  ot  money,  or 
contracts  whereon  the  payment  of  monej' 
may  be  enforced.  But  where  the  money  to 
be  paid  upon  such  contracts  is  provided  for  to 
be  raised  by  taxation  under  some  fixed  and 
deDnite  scheme,  such  contracts  are  not,  in 
my  judgment,  within  such  prohibitions. 
Where,  however,  the  money  required  to  meet 
such  contracts  \a  not  provided  for,  either  by 
being  legally  ordered  to  be  raised  by  taxa- 
tion and  appropriated  for  that  purpose,  or 
by  some  legislative  sclieme  which  positively 
preBcribeB  that  it  shall  be  raised  by  taxation 
and  appropriated  for  its  payment  as  needed, 
then  such  contracts  do  increase  the  indclit- 
educss     .     .     .     within  the  meaning  of  such 

CTobibitiona."  Tlie  same  idea  is  announced 
J  the  supreme  court  of  Indiana  in  Sacked 
T.  New  Albany,  S8  Ind.  473,  45  Am.  Rep. 
MT,  where  it  is  said:  "By  'indebtedness,' 
in  this  connection,  we  mean  an  agreement  of 
some  kind  by  the  city  to  pay  money  where 
no  suitable  provision  has  been  made  for  the 
prompt  discharge  of  the  obligation  imposed 
by  the  agreement."  This  language  is  quot- 
ed with  spptirent  approval  in  Beard  v.  Hop- 
kiruvilk,  86  Ky.  239,  23  L.  R.  A.  402,  24  S. 
W.  872,  a  leading  case  usually  cited  in  sup- 
port of  tlie  doctrine  of  strict  and  literal  con- 
struction of  the  Constitution.  See  also 
People  er  rel.  iloVallotigh  v.  Pacheco,  27 
Cal.  t7S.  It  has  also  been  decided  that  a 
contract  by  a  city  for  the-  conatruction  of  a 
system  of  waterworiis,  whereby  76  per  cent 
of  the  income  from  such  works  is  to  be  set 
aside  as  a  special  fund  for  the  payment  of  the 
expense  thus  incurred,  and  the  contractor 
undertakes  and  agrees  to  look  to  sucli  fund 
nione  for  his  compensation,  and  obtains  no 
right  of  recovery  out  of  the  general  funds 
of  the  city,  does  not  create  any  municipal  in- 
debtedness. Winston  v.  Spokane,  12  Wash. 
G24,  4!  Pac.  888;  Faulkner  v.  ISeattte,  10 
Wash.  320,  63  Pac.  3D5.  It  has  been  said  by 
some  courts  thdt  it  is  not  essential  to  the 
existence  of  debt  that  the  creditor  shall 
have  any  remedy  at  law  or  in  equity  tor  its 
enforcement,  itu'limorc  v.  Oitl,  31  Md. 
37G;  Broten  v.  Vorrg,  175  Pa.  528,  34  Ati. 
854.  On  the  other  hand,  jt  is  held  by  the 
supreme  couit  of  Wisconsin  that  debt  "de- 
notes, not  only  an  obligation  of  the  debtor 
to  pay,  but  the  right  of  the  creditor  to  re- 
ceive and  enforce  payment."  Perrigo  v. 
.yfJicoufrwt,  l»2  Wis.  2.10,  05  N.  W.  1025; 
Milwaukee  v.  llUwaukee  County,  OS  Wis. 
424,  U9  N.  W,  BID ;  Burnham  v.  Milwaukee, 
U8  Wis.  128,  73  N.  W.  1018.  The  cases  Uat 
cited,  though  not  parallel  in  fact,  have  a  di- 
rect and  important  bearing  upon  the  ques- 
tion as  to  the  elTect  of  a  contract  with  a  city 
whereby  the  municipality,  although  under- 
taking the  expenditure  of  money,  is  express- 
ly exempted  from  liability  to  suit  or  judg- 
ment for  the  enforcement  of  the  SKreement. 
Wisconsin  has  a  constitutional  limitation 
upon  municipal  indebt«dnesa  much  like  our 
•wn.     By  an  act  of  ita  legislature  power  was 


gives  to  cities  to  "purchase  upon  credit" 
lands  for  public  parka,  and  to  that  end  it 
was  provided  that  ''for  that  purpose  the 
proper  ofBcers  of  said  city  may  execute  and 
delivN  to  the  vendor  of  such  land  .  .  . 
an  instrument  creating  a  lien  thereon 
.  .  .  for  such  purchase  money,  without 
creating  any  corporate  liabilities  therefor,  to 
secure  the  whole  or  any  part  of  the  price  in 
instalments."  Acting  under  the  authority 
thus  conferred,  the  city  of  Milwaukee  pur- 
chased lands  on  credit  to  a  large  nggreget« 
amount.  These  contracts  provided  that,  in 
case  the  city  should  make  a  certain  payment 
in  cash  at  the  execution  of  the  contract,  and 
the  remainder  of  the  agreed  price  in  speci- 
fied future  instalments,  then  Ihe  seller 
would,  on  demand,  convey  the  said  land  to 
the  city  by  deed  with  the  usual  covenanta 
In  the  meantime  the  city  was  entitled  to  the- 
une  and  possession  of  the  premises,  but  in 
case  of  failure  to  make  the  payments  a» 
agreed  the  seller  should  have  the  right  by 
action  at  law  or  in  equity  to  foreclose  tha 
city's  right  of  redemption,  end  sell  tbe  land 
to  make  his  claini.  It  was  further  agreed 
that   the    unpaid    portion   of   the   purchaa 
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corporate  liabili^ 
iny  manner  or  form, 
tlie  subject  of  litiga- 
B  last  mentioned,  and 
held  to  create  no  mu- 
The    authority     of 


these  holdings  has  been  expressly  recognized 
by  this  court.  Sec  Windsor  t.  Des  IfoiHM, 
hereinafter  referred  to.  The  Montana  court 
in  a  recent  case,  after  reviewing  its  former 
decisions  and  other  precedents,  states  tfao 
rule  as  follows:  "When  a  municipality  haa 
exceeded  the  constitutional  limit  of  indebt- 
edness, a  contract  for  a  water  supply  under 
which  thi>  city  is  liable  generally  is  the  in- 
curring of  an  indebtedoess  witliin  the  mean- 
ing of  the  Constitution."  In  such  case  ths 
liability  is  general,  and  is  payable  out  of  all 
its  revenues.  But  when  the  liability  is  spe- 
cial, and  is  limited  to  the  amount  of  the  spe- 
cial tax,  the  levy  of  which  is  expressly  au- 
thorized by  law,  it  is  not  such  an  indebted- 
ness. Btate  ex  tbI.  Helena  ITateruTorJo  Co. 
V.  Helena,  24  Mont.  521,  55  L.  R.  A.  336,  63 
Pac.  104. 

Of  the  leading  cases  cited  in  opposition  to 
the  funeral  line  of  authorities  we  nave  (nt«d, 
perhaps  none  are  more  nearly  in  point  thari 
the  following,  already  mentioned:  Balti- 
more V.  am,  31  Md,  373;  Brown  v.  Com,. 
175  Pa.  523,  34  Atl.  8.14;  Springfield  v.  Ed- 
tcards,  84  111.  G32;  Beard  v.  Hophinavillo,  95 
Ky.  23U,  23  J^  K.  A.  402,  24  S.  W.  B72.  Of 
these  it  may  be  said  that  none  pass  directly 
upon  the  question  as  to  the  effect  of  a  con* 
traut  in  which  corporate  liability  is  express- 
ly waived,  and  the  source  of  payment  is  lim- 
ited to  a  special  fund  or  special  tax  provided 
for  by  law  for  that  express  purpose.  In  Bal- 
timore V.  dill  the  city  was  the  owner  of  cer- 
tain securities,  which  it  undertook  to  put  up. 
as  collateral  to  a  loan,  and  sought  to  avoid 
the  constitutional  limitation  by  providing 
for  a  sale  of  the  collateral,  instead  of  an  ac- 
tion against  the  city,  and  tbe  court  verx 
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properlf  held  tbe  contract  void.  With  this 
result  we  may  readily  agree  witbout  feeling 
bound  to  adopt  all  the  teanoi^ng  made  uae 
of  in  the  opinion,  it  is  enough  to  say  the 
decision  ia  not  here  in  point.  Of  Brotcn  v. 
Carry  it  may  be  raid  that  one  of  the  points 
most  forcibly  made  by  the  court  was  that 
the  contract  there  invalidated  did  in  fact  im- 
pOBO  a  general  liability  upon  the  city.  In 
Springfield  v.  Edicarda  the  quegtion  turned 
upon  the  right  of  the  city  to  anticipate  tsJtes 
for  the  current  year,  and  the  opinion  ex- 
pressly declines  in  part  to  follow  the  prece- 
dent already  set  bj  the  Iowa  caaei.  Beard 
T.  Hopkinsville  involved  a  matter  of  water 
rentals  and  street  1iKbtin}r,  for  the  expense 
of  which  no  special  fund  or  special  tax  was 
provided. 

If,  now,  we  turn  to  our  own  decisions,  we 
find  that  the  principle  involved  in  the  present 
appeal  has  been  more  or  less  directly  consid- 
ered by  us  on  several  occaaions.  As  already 
Bhowu,  we  are  firmly  committed  to  the  doc- 
trine that  bonda  or  certiGcatcs  made  payable 
from  the  proceeds  of  special  asseasments  up- 
on property  or  districts  for  local  improve- 
ments are  not  evidences  of  city  indebtedness. 
Davis  V.  Des  Moines,  71  Iowa,  500,  32  N.  W. 
47U;  Clinton  T.  Walliker,  08  Iowa,  055,  68 
N.  W.  431 1  ruttfo  V.  Polk,  92  Iowa,  433,  GO 
N.  W.  733.  Tliis  is  equally  true  as  t4>  the 
right  of  Uie  city,  indebted  to  the  constitu- 
tional limit,  to  anticipato  its  revenues  for 
current  expenses.  Grant  v.  Davenport,  36 
Iowa,  396;  Tvttle  v.  Polk.  92  Iowa,  433,  60 
N.  W.  733.  We  have  also  given  our  adher- 
ence to  the  doctrine  that  under  a.  con- 
tract for  water  rentals  for  a  series  of  yeiirs 
no  indebtedness  arises  except  as  the  service 
contracted  for  is  rendered.  Qrant  v.  Daven- 
port, 30  Iowa,  3BB;  Creston  Waterworks  Co. 
V.  Creslon,  101  Iowa,  687,  70  N.  W.  739. 
We  have  held  that  a  city  may,  under  some 
cireumstonces,  "assume  an  obligation  to  pay 
money  without  incurring  a  debt  in  the  con- 
stitutional sense."  TuUle  v.  Polk,  02  Iowa, 
433,  60  N.  W.  733.  In  Dively  v.  Cedar  Fallt 
we  said,  in  eJect,  that,  if  the  city  had  funds 
applicable  to  their  payment,  warrants  drawn 
in  excess  of  the  G  per  cent  limit  do  not  rep- 
resent an  indebtedness  as  the  word  is  used 
in  the  Constitution.  In  Grant  v.  Daven- 
port we  Teasserted  that  doctrine,  and  fur- 
ther held  that,  even  if  there  be  no  money  in 
the  treoBDry,  yet  current  expenses  incurred 
in  anticipation  of  the  collection  of  taxes 
duly  levied  do  not  constituU  such  indebted- 
ness. The  theory  upon  which  this  holding 
is  justified  is  said  to  be  that,  while  the  right 
to  use  the  current  revenues  actually  in  the 
treasury  for  current  expenses,  even  as 
against  tlie  claim  of  creditors,  "is  absolutely 
neceesaj;  to  the  life  of  the  municipality  and 
to  the  successful  accomplishment  of  the  pur- 
poses of  its  creation,"  it  is  equally  legiti- 
mate to  make  such  appropriation  "in  ad- 
vance of  the  receipt"  of  the  revenues,  'be- 
cause that  the  revenues  will  be  received  is  a 
legal  certainty."  In  this  proposition,  so 
clearly  stated  by  Cole,  J.  (Grant  v.  Daven- 
port), ia  to  be  foand,  in  our  judgment,  the 
uriociple  which  underlies  all  the  cases  which 
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hold  tliat  obligations  incurred  In  anticipa- 
tion of  revenues  yet  to  be  collected  and  those 
incurred  in  anticipation  'of  or  reliance  upon 
a  special  fund  pledged  to  their  payment  are 
not  to  be  regarded  aa  "debts"  in  applying 
the  constitutional  limitation.  Moneys  the 
receipt  of  which  is  thus  assured  are  reeard- 
ed  as  for  all  practical  purposes  already  in 
the  treasury,  and  contracts  made  upon  the 
taith  tliereof  are  treated  as  cash  transac- 
tions. No  dedcieDcy  is  created,  and  there- 
fore DO  debt.  In  other  words,  so  long  aa 
any  particular  fund  haa  cash  in  tlie  treas- 
ury, or  taxes  which  con  be  legally  antici- 
pated for  its  beneSt,  no  appropriation  there- 
of within  the  limits  of  such  actual  and  pro- 
spective revenue  will  have  the  effect  to  cre- 
ate an  indebtedness.  Burlington  Water  Co. 
V.  Wootlicard,  49  Iowa,  6S,  presented  a  case 
where  the  city,  acting  under  statutory  au- 
thority, entered  into  a  contract  with  a  pri- 
vate corporation  to  construct  certain  water- 
works under  an  agreement  whereby  a  special 
tax  was  levied  from  year  to  year,  and  the 
moneys  thus  realized,  together  with  the  earn- 
ings of  the  system,  should  constitute  a  wa- 
ter fund.  This  fund  was  made  to  provide 
for  the  payment  of  the  interest  on  bonds  is- 
sued by  the  company,  for  the  purchase  or  re- 
tirement of  said  bonds  from  time  to  time, 
for  taxes  and  expenses,  for  a  specified  divi- 
dend to  stockholders,  and  for  the  creation  of 
a  sinking  fund  for  the  extension  and  im- 
provement of  the  works.  The  special  tax 
was  never  to  be  so  far  diminished  as  to  pre- 
vent the  payment  of  the  specified  dividend 
upon  the  stock  of  the  company.  It  was  also 
agreed  that,  when  the  financial  condition  of 
the  city  would  admit,  it  had  the  right  to 
purchase  and  control  the  works  by  assuming 
the  duties  and  liabilities  of  the  company. 
The  mayor  of  the  city  was  required  to  in- 
dorse upon  each  bond  of  the  company  a  cer- 
tificate showing  the  assessed  value  of  the 
property  upon  which  the  special  tax  was  an- 
nually to  be  levied,  together  with  a  stipula- 
tion that  from  the  water  fund  the  city  would 
pay  the  interest,  and  pay  the  farther  sum 
of  S2,000  annually  into  the  unking  fund,  be- 
fore any  money  should  be  taken  out  of  said 
water  fund  for  any  other  purpose.  It  will 
be  seen  from  this  statement  that  the  obliga- 
tion of  the  city  was,  not  only  to  levy  the  spe- 
cial tax  for  the  current  year,  but  to  continue 
the  same  undiminished  through  a  period  of 
years  in  the  future,  for  the  benefit  of  the  wa- 
ter fund,  from  which  it  agreed  to  pay  the 
interest  accruing  to  the  bondholders,  the 
yearly  debt  to  the  sinking  fund,  and  divi- 
dends to  the  stockholders, — an  obligation 
which  would  seem  to  contain  all  the  essen- 
tial elements  of  debt  if  we  adhere  strictly  to 
the  lexicographers'  definition  of  the  word. 
Relying  upon  that  theory,  the  mayor  of  the 
city  refused  to  make  the  agreed  certiflcato 
upon  the  bonds,  and,  suit  iKing  brought  to 
compel  such  action  on  his  part,  he  answered, 
among  other  things,  that,  at  the  time  the 
contract  with  the  water  company  was  en- 
tered into,  the  city  was  already  indebted  to 
an  amount  exceeding  the  constitutional  lim- 
it.   To  this  answer  •  demurrer  was  sus* 
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tained,  and  upon  appeal  to  this  court  the 
ruling  was  amrmed.  Tbis  decision  does  not 
turn,  &9  counsel  loi  appellee  seem  to  think, 
upon  the  rule  in  the  Grant  Case  and  Cretlon 
Caur,  U>  the  ctTect  that  contractft  for  water 
rentals  create  indebtedness  only  an  the  suc- 
ceaeive  instalments  may  be  cacneil;  but  is 
expressly  made  to  reat  entirety  upon  the<« 
two  projKwitiona :  (1)  Tliat  the  prorision 
as  to  the  purchase  of  the  works  providee  for 
a  mere  option  which  the  city  was  under  no 
obligation  to  exercise,  and  therefore  no  debt 
waa  thereby  incurred;  and  (2)  that  the 
agreementto  pay  the  interest  upon  thebonds, 
the  instalments  to  the  sinking  funds,  and 
dividends  to  stockholders  was  limited  to  the 
special  tax  alone,  ajid  therefore  did  not  ere- 
ate  a  municipal  indebtedness.  In  reference 
to  this  latter  proposition,  it  is  said :  "The 
tax  required  to  be  levied  is  clearly  author- 
ized by  the  statute,  and  such  tax,  together 
with  the  income  of  tbe  company  derived 
from  other  sources,  the  ordinance  ezpreasly 
provides  fihaJI  pay  all  obligations  assumed 
by  the  city,  if  it  does  not,  neither  the 
bondholders  nor  company  have  any  claim  on 
the  city  (or  the  deficiency.  The  obligation 
of  tlie  city  is  to  levy  tbe  tax,  ajid  see  that 
the  amount  collected  is  applied  to  tbe  speci- 
fied purposes.  If  the  special  fund  legally 
provided  is  not  aufficient,  then  it  may  be 
well  said  tbe  deficiency  ia  not  payable 
by  the  cityj  and  it  is  difficult  to  conceive 
that  there  can  be  such  a  thing  as  a  debt 
which  is  never  to  be  paid.  No  burden  is  cre- 
ated ther^y,  and  there  cannot  bt  such  an 
indebtedness.  In  a  constitutional  sense,  the 
prohibited  indebtelness  must  be  a.  burden, 
and  payable  l^  the  city  from  funds  which 
could  not  constitutionally  be  appropriated 
to  that  purpoM."  This  authority,  reduced 
to  briefest  terms,  distinctly  holds  that  the 
i^ity  may  levy  a  special  tax  for  a  public  pur- 

Gse  whenever  expressly  authorized  by  the 
jislature  to  do  so;  that  such  Hpecisl  tax 
may  be  pledged  or  appropriated  for  a  series 
of  years  in  advance  in  furtherance  of  the 
purpose  for  which  it  is  provided;  that  the 
city  may  by  contract  limit  Its  liability  to 
the  mere  duty  of  levying  and  collecting  the 
special  tax,  and  that  under  such  contract  no 
municipul  indebtedness  is  incurred  witbia 
the  meaning  of  the  Constitution.  In  French 
V.  Burlington,  42  Iowa,  614,  tbe  court,  in  de- 
claring the  invalidity  of  certain  city  indebt- 
edness, is  careful  to  say:  It  must  not  be 
overlooked  that  the  debt  thus  created  was 
payable  out  of  the  current  revenues  of  the 
city,  and  not  from  any  special  fund.  In 
Alien  V.  Davenport,  107  Iowa,  90,  77  N.  W. 
633,  on  the  validity  of  a  certain  paving  con- 
tract and  certain  bonds  issued  by  the  city,  to 
be  paid  only  from  special  assessments,  we 
found  tbe  contract  void  because  it  bound  the 
city  generally  for  tbe  cost  of  paving,  and 
was  in  excess  of  the  constitutional  limit; 
but  the  bonds  were  not  invalidated  because 
payable  nut  of  a  special  fund,  and  no  gen- 
eral corporate  liability  was  assumed.  We 
there  said,  after  citing  the  language  above 
quoted  from  Buriinj(o«  Water  Co.  v.  Wood- 
ward: "Vrom  this  quotation  we  are  ab'.e 
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to  gather  the  true  rule.  I(  tlie  city  oWi- 
gates  itself  to  pay,  no  matter  what  ita  reve- 
nues from  special  assessments,  a  debt  is  cre- 
ated, which  falls  within  tbe  constitutional 
inhibition.  If,  however,  it  simply  appropri- 
atea  a  part  of  its  revenues,  and  pleOgcs 
them  to  the  payment  of  the  obligation,  or  if 
it  simply  undertakes,  as  trustee  or  agent,  to 
collect  these  asscHsinents,  and  apply  them 
upon  the  work,  without  liability  on  its  part 
for  anything  further,  then  no  debt  ia  creat- 
ed. Or  i(  it  appears  that  it  has  on  hand  at 
tho  time  the  debt  is  created  a  sufBcient  fund 
to  meet  the  indebtedness,  or  if  tbe  debt  is 
payable  in  instalments,  and  it  has  enongh  in 
its  hands  at  tbe  time  the  instalments  ma- 
ture to  pay  them,  then  there  is  no  debt  in  a 
constitutional  senae."  The  casp  of  Windsor 
V.  Des  Moines,  110  Iowa,  176,  SI  N.  W.  470. 
involved  a  contract  entered  into  by  the  city 
for  the  construction  of  an  electric- light 
plant,  and  the  question  which  nc  there  un- 
dertook to  decide  was  whether  such  contract 
created  a  debt  within  the  constitutional  in- 
hibition. That  question  was  decided  in  the 
BfHrmative,  and  the  contract  held  to  be  TCHd, 
as  creating  a  debt  beyond  the  6  per  cent  lim- 
it. The  opinion  clearly  reci^nizes  the  dis- 
tinction between  contract  obligations  limited 
to  a  apecial  fund  provided  for  that  purpose 
and  tliose  which  are  not  thus  secured, — a 
distinction  which  clearly  differentiates  the 
contract  there  under  consideration  from  tbe 
one  presenteil  by  tbis  appeal.  We  there 
called  special  attention  to  the  fact  that,  "at 
the  time  the  .  .  .  contract  was  entered 
into,  there  was  no  statute  authorizing  a  ape- 
cial levy  for  the  purpose  of  constructing 
electric- light  plants,  and  the  warrants,  when 
issued,  could  only  be  paid  out  of  the  general 
funds;"  and  cited  with  approval  the  lan- 
guage used  in  Ilurtinglon  Water  Co.  v. 
IVoodicarrf  to  the  effect  that,  where  a  special 
tax  is  authorized,  and  the  contractor  agree* 
to  look  to  that  alone  for  his  compensation, 
no  corporate  liability  or  indebtedness  ia 
created.  And  again,  in  the  same  opinion, 
after  pointing  out  the  distinction  between 
contracts  to  procure  lights  for  a  city  and 
contracts  to, construct  plants  for  that  pur- 

,  and  holding  the  latter  ia  not  such  an 

expense  as  will  permit  any  anticipation  of 
the  ordinary  revenues  of  the  city,  we  say: 
"Hut  where  the  contract  is  for  the  erection 
of  electric-light  plants,  or  for  any  other  im- 
provement, and  the  time  of  payment  ia  post- 
poned to  a  later  date,  and  no  special  tax  for 
the  purpose  of  erecting  such  works  Is  au- 
thorized, the  rule  seems  to  be  well  settled 
that  the  sums  to  become  due  in  the  future 
must  all  be  taken  into  account  in  estimating 
the  .  .  .  indebtedness  of  tbe  municipal- 
ity." This  language,  taken  in  connection 
with  the  entire  discussion,  is  tantamount  ta 
express  declaration  that,  had  there  been 
at  that  time,  as  there  is  in  the  present  in- 
stance, clear  statutory  authority  for  the 
levy  of  a  special  tax  for  such  work,  and  the 
contract  had  e-tempted  the  city  from  all  cor- 
porate liability  excppt  to  collect  and  pay 
over  such  special  fund,  then  the  obligation 
of  the  city  would  not  be  municipal  indebted- 
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ness  within  the  meauing  of  the  Constitutinn. 
Id  the  same  case  (p.  182,  110  loiva,  p.  478, 
81  N.  VV.),  we  had  occasion  to  pass  upon  a 
contract  hj  the  city  for  the  purchase  ol  cem- 
etery ^ounda  for  s  targe  sum  of  monej',  part 
of  which  was  paid  dovfn,  and  the  remainder 
to  become  due  in  instalments,  but  reserving 
to  the  city  the  option  to  quit  pacing  at  any 
time  and  take  title  to  so  much  of  the  prem- 
i«ea  SB  had  been  paid  for.  On  the  authority 
of  Ituntkam  v.  Hiltcaukee,  98  Wis.  128,  73 
N.  W.  1018,  we  held  that  this  contract  cre- 
ated no  indebtedness,  because  the  seller  had 
BO  claim  or  demand  which  could  be  enforced 
against  the  city  except  to  reclaim  the  land 
agreed  to  be  sold.  In  so  far,  then,  as  thf 
decision  in  Baltimore  v.  Oilt,  31  Md.  375,  is 
not  in  harmony  with  the  Burnham  Vase  \it 
in  fact  there  be  any  conflict),  it  is  to  be 
noted  tliat  this  court  has  declined  to  recoK- 
niie  its  uutiiority.  In  the  Allen  Cate,  al- 
ready referred  to,  aiter  &  careful  review  of 
the  cases  we  declared  it  to  be  "the  settled 
rule  of  this  atat«  that,  where  the  money  to 
be  paid  upon  contracts  ia  provided  for  to  be 
raised  by  taxation  upon  some  flied  and  defi- 
nite scheme,  such  contrail  is  not  within  the 
Erohibition."  The  force  of  this  declaration 
I  not  to  be  broken  by  the  suggestion  that 
we  were  then  discussing  the  question  of  spe- 
(dal  asseasmcnts,  as  digtinguiahed  from  spe- 
cial taxation,  for  the  contract  there  in  liti' 
Stion  was  one  by  which  tlie  city  undertook 
pay  the  cost  of  paving  out  of  its  general 


oollection  of  taxes.  We  think,  bowev 
i»  fairly  well  settled  that,  as  applied  to  the 
ordinary  revenues,  that  right  undoubtedly 
does  not  extend  beyond  the  current  year. 
nor  ean  it  be  exercised  as  to  such  revenues 
for  any  purpose  beyond  the  payment  of  ordi- 
naiy  expenses.  This  is  so  for  the  very  good 
reason  (to  say  notliing  of  other  obvious  ab- 
jections |  that  the  rate  and  levy  of  such 
taxes  are  matter  of  yearly  adjustment,  and 
the  revenues  to  be  derived  from  future  lev- 
ies, aa  well  as  the  amounts  which  may  be  re- 
quired, are,  of  necessity,  uncertain.  Wind- 
sor V.  Deg  ifoines,  110  Iowa,  193,  SI  N.  W. 
470.  For  the  current  year,  the  rate  having 
been  fixed,  and  levy  made,  the  receipt  of  the 
revenue,  as  we  have  said,  ia  "legally  cer- 
tain," and  is  treated  as  cash  actualiy  in  tlie 
treasury,  and  therefore,  under  the  rule  in 
the  Divcly  Case  and  Qrant  Case,  an  appro- 
priation thereof  in  advanee  of  the  receipt 
creates  no  debt.  If,  then,  a  city  enters  into 
a  contract  for  nn  extraordinary  expenditure 
within  the  scope  of  its  power,  and  under  ex- 
press statutory  authority  provides  a  special 
or  extraordinary  fund,  either  by  tax  con- 
temporaneously levied  for  that  purpose  alone 
and  for  the  full  amount,  or  by  some  "fixed 
and  definite  plan"  of  sp<>ciet  taxation  ex- 
tending over  a  period  of  years,  is  not  the  re- 
ceipt of  such  revenue  "legally  certain,"  and 
■uhject  to  appropriation,  in  advance  of  its 
actual  collection,  without  the  incurring  of 
an  indebtednessr  If  there  be  any  soundness 
in  the  reasoning  upon  which  the  Divelu  Case 
59  L.  B.  A. 
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and  tlie  Grant  Case  are  made  to  rest,  it  ap- 
plies with  no  less  persuasive  force  to  the 
case  we  have  just  supposed,  which  is,  in  sub- 
stance, the  case  at  bar.  It  must  be  bn.  nc  in 
mind  that  the  limit  provided  by  the  Consti- 
tution is  upon  the  power  to  contract  indebt- 
edness, and  not  upon  the  power  of  taxation. 
It  will  doubtless  be  conccdccl  lliat  it  would 
be  competent  for  the  legiatature  to  author- 
17^.  a  city  to  levy  in  a.  single  year  a  special 
tax  suilicicntty  large  to  construct  a  suitable 
system  of  watenvorks.  Suppose,  then,  that 
under  such  a  statute  the  city  levies  the  nec- 
essary tax,  and  proceeds  at  once  to  let  the. 
contract  in  anticipation  of  the  revenue  thus 
provided.  Can  it  be  urged,  in  the  light  of 
the  authorities,  that  this  contract  creates  a 
municipal  debt?  We  think  not.  Nor  can 
we  conceive  Ihat  the  fact  of  the  tax  being 
extended  over  a  period  of  years,  instead  of 
being  all  levied  in  a  single  year,  alTecta  tba 
application  of  the  principle.  The  plan  ol 
taxation  ia  fixed  and  definite,  and  it»  levy 
and  collection  from  year  to  year  is  subject 
to  no  discretion,  and  is  as  certain  in  every 
legal  sense  an  if  levied  in  a.  single  instal- 
ment. As  tending  in  some  renpects  to  sup- 
port this  conclusion,  see  Bu'linglon  Water 
Vo.  V.  Woixlirani,  4B  Iowa,  58;  WiiJer  v. 
Polk  County,  112  Iowa,  380,  83  N.  W.  1041. 
If,  to  carry  the  illustration  a  little  farther, 
and  make  its  aptness  to  the  present  case 
more  apparent,  we  suppose  that  by  the  terms 
of  the  statute  authoriiung  such  taxation, 
and  by  the  terms  of  the  city  ordinance  and 
of  the  contract  entered  into  thereunder,  no 
suit  can,  in  any  event,  lie  against  the  city 
to  recover  from  its  general  revenues  the 
amount  to  be  paid  for  the  work  done,  we 
are  then  brought  within  the  principle  eon- 
trolling  the  decisions  iaWinetonv.  Spokane, 
12  Wash.  624,  41  Pac.  888;  Faulkner  v. 
HcatlU;  19  Wash.  320,  53  Pac.  305;  Perrigo 
V.  ililicaukce,  92  Wis.  236,  OS  N.  W.  lOZ.i; 
Bnriiham  v.  Mifwutce,  &8  Wis.  128,  73  N. 
\V.  1018;  Burlington  Water  Co.  v.  TVooiI- 
unrJ,  49  loiva,  68. 

The  Illinois  court,  in  Springfield  v.  Ed- 
icarria.  84  III.  032,  in  effect  announces  the 
same  doctrine.  It  is  there  said,  in  sub- 
stance, that  the  collection  of  revenues  may 
be  anticipated  by  warrants  drawn  in  favor 
of  creditors  of  Uio  city,  provided  that  cir- 
cumstances are  such  that  the  creditors  may 
be  regarded  as  accepting  such  warrants  and 
the  anticipHti^d  funds  as  a.  complete  dis- 
charge of  their  claims,  and  as  waiving  all 
other  resort  against  the  municipality.  After 
referring  to  other  decisions,  the  court  pro- 
ceeds-. "The  principle,  as  we  understand, 
is.  there  is  in  such  case  no  debt,  because  ono 
thing  ia  simply  given  and  accepted  in  ox- 
change  for  another.  When  the  appropria- 
tion is  made,  and  the  warrant  or  order 
.  .  .  is  issued  and  accepted,  the  transac- 
tion is  closed  on  the  part  of  the  corporation, 
—  leaving  no  future  obligation,  either  ab- 
solute or  contingent,  upon  it,  whereby  its 
debt  may  be  increased."  It  is  true  the  court 
confines  its  application  of  this  rule  to  ca.ses 
where  the  tax  is  actually  levied  before  the 
appropriation  is  made,  and  not  to  taxea  to 
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be  levied  in  the  future;  but  it  waa  there 
dealing  n-ith  general  or  ordinar}'  taxes  (Jone, 
and,  in  our  view,  where  a  specific  and  defi- 
nite tax  for  a  period  of  years  is  legally  pro- 
vided for.  and  the  revenue  thus  ceit&inly  as- 
sured cannot  legally  be  used  or  applied  to 
any  other  purpose,  the  rule  thus  announced 
is  fairly  in  point.  'Flie  money  is  in  fact  pro- 
vided for,  and,  uni^er  the  doctrine  of  Sprmg- 
field  V.  KdicariU,  its  appropriation  in  ad- 
vance of  its  receipt  operates,  in  effect,  as  an 
aMsignment  of  the  city's  interest  therein, — 
"  an  exchange  of  one  thing  for  another,'" — 
with  no  resulting  increase  of  the  municip^il 
debt;  and  if,  for  any  reason,  the  special  fund 
proves  insulilcicnt  to  satisfy  the  claim  made 
thereon,  tlie  loss  ie  the  loss  of  the  contractor, 
and  not  of  the  municipality. 

The  record  before  ua  presents  a  case  fairly 
within  tile  limit  of  permissible  contracts  as 
indicated  in  the  authorities  we  have  here  dii- 
cusaed.  The  statute  expressly  authorizes  the 
appellant  city  to  construct  watenvorke.  It 
also  authorizes  the  creation  of  a  special  fund 
from  which  the  expense  of  such  works  shall 
be  met  It  exempts  the  city  and  its  general 
revenues  from  all  liability  for  such  expense. 
The  city  has  formally  accepted  the  terms  of 
the  statute,  and  let  the  contract  for  the  con- 
etruction  of  the  works.  The  epecia]  fund 
authorized  by  the  statute  has  been  duly  cre- 
ated. The  scheme  or  plan  of  taxation  for 
the  benefit  of  said  fund  is  fixed,  definite,  and 
certain,  and  the  diversion  of  the  moneys  thus 
arising  to  any  other  purpose  is  strictly  pro- 
hibited. The  electors  of  the  city  have  rati- 
fied the  contract  by  popular  vote.  The  end 
sought  to  be  accomplished  by  aucb  enterprise 
is  one  of  public  utility,  and  we  find  no  good 
reason  to  conilenm  it  as  an  unconstitutional 
exercise  of  municipal  power.  In  reaching 
the  conclusion  ne  do  not  overlook  or  miui- 
mi7.e  the  importance  of  observing  eveiy  pro- 
visioti  of  the  Constitution  according  to  the 
evident  meaning  of  the  language  employed. 
No  rule  of  construction  is  better  established, 
nor  can  the  courts  be  justified  in  departing 
therefrom,  eitlier  to  avoid  apparent  hardship 
or  to  promote  a  desirable  end.  But  in  this, 
as  in  every  case  where  words  are  to  be  judi- 
cially applied,  we  are  not  Justified  in  look- 
ing to  the  dictionaries  alone,  nor  to  common 
parlance  alone,  for  the  meaning  to  he  given 
them.  A*  held  by  us  in  Ailen  v.  Clayton, 
()3  Iowa,  11,  50  Am.  Rep.  710,  18  N.  W,  663, 
we  may,  in  a  proper  case,  look  beyond  the 
mere  form  of  words  employed,  and  consider 
the  evil  intended  to  be  remedied,  the  con- 
teni])oraneous  legislative  construction  and 
practical  construction  adopted  by  the  people; 
a.nd  under  that  rule  we  held  that  the  words 
"  every  stockholder  in  a  banking  corporation 
or  institution  " —  words  broad  enough  to  in- 
clude every  banking  corporation  in  the  state 
—  should  be  held  to  refer  to  banks  of  issue 
alone,  and  not  to  banks  of  deposit  or  dis- 
count. In  determining  whether  a  statute  or 
contract  is  in  violation  of  a  constitutional 
provision,  "  the  court  looks  at  the  essence  as 
well  aa  the  form."  Clark's  Case,  05  Conn. 
17,  28  L.  R.  A,  242,  31  Atl.  622;  Stale  v. 
Conlon,  65  Conn.  478,  31  L.  R.  A.  55,  33  Atl. 
ca  L.  R.  A. 


SIS.  It  is  easy  to  say,  in  the  langut^  of 
some  of  the  books,  that  "  every  word  is  to 
be  expounded  in  its  plain,  obvious,  common- 
sense  meaning,"  but  the  words  are  very  few 
which  require  no  construction  whatever. 
What  is  "  plain  anJ  obvious  "  to  one  mind  is 
not  always  ei|uall)'  clear  to  another,  and  the 
fact  is  no  impeachment  of  the  "  common 
sense "  of  either.  The  wide  difference  of 
views  manifested  in  the  authorities  we  have 
mentioned  demonstrates  that  "  debt "  is  no 
exception  to  this  rule.  Were  we  to  give  the 
word  the  broad  significance  that  some  of  the 
authorities  would  justify,  we  should  destroy 
the  corporate  life  and  efficiency  of  every  mu- 
nicipality which  reaches  the  allowed  limit 
of  indebtedness.  But  the  construction  we 
givp  it  has  atrong  support  in  the  decisiona 
of  the  courts  of  other  states,  is  in  strict  line 
with  the  opinion  we  have  heretofore  fre- 
quently expressed,  and  preserves  the  in- 
tegritj'  of  the  Constitution  according  to  its 
evident  meaning  and  intent,  while  entailing 
no  disastrous  consequences  to  the  city  or  to 
its  citizens.    The  right  of  a  city  to  construct 


should  not  be  embarrassed  or  rendered  nu- 
gatoi-y  by  strained  or  technical  construction 
of  the  Constitution  or  of  the  statutes.  Its 
importance  is  not  so  much  in  the  fact  that 
public  ownership  is  in  itself  wise  or  desir- 
able (concerning  which  there  may  be  much 
difference  of  opinion)  aa  in  the  fact  that 
with  such  powi^r  in  reserve  niunioipalities 
arc  placed  in  position  to  deal  with  private 
owners  on  equal  terms,  and  avoid  exactions 
which  their  hclplesHiess  might  otherwise  in- 

3.  It  is  further  said  that  the  giving  of  & 
mortgage,  as  provided  in  this  case,  ia  in  it- 
self an  evidence  of  indebtedness,  and  we  ar* 
cited  to  the  case  of  Juliet  v.  Atfxaader,  104 
111,  457,  62  N.  E.  BUI.  The  authority  of  that 
decision  upon  the  question  there  decided  may 
be  conceded  witliout  in  any  manner  modify- 
ing the  opinion  we  have  expressed.  The  city 
of  Joliet,  twing  already  the  owner  of  a  as- 
tern of  wiit-rworks  with  an  eBtablished  rev- 
enue of  !C10,(J00  per  year,  undertook  to  mort- 
gage said  property  and  pledge  its  revenues 
to  secure  bonds  or  certificates  for  a  lar^ 
amount  of  money  with  which  to  extend  said 
system.  The  court  held  that,  even  though 
there  was  no  right  to  recover  a  general  judg- 
ment against  the  city,  yet,  as  its  existing 
property  was  pledged  to  the  payment  of  the 
ceitillcatee,  it  constituted  a  debt, —  a  hold- 
ing which  is  in  accord  with  Baltimore  v. 
Oill,  31  Md.  375.  The  decision  proceeds, 
however,  to  draw  a  vital  distinction,  which 
should  not  be  overlooked,  in  applying  the 
constitutional  restriction  upon  municipal  in- 
debtedness. It  says:  "What  is  said  rela- 
tive to  mortgaging  property  owned  by  the 
city  or  pledging  its  existing  income  is  not 
intended  to  apply  to  a.  mortgage  purely  in 
the  nature  of  a  purcliase- money  mortgage 
payable  wholly  out  of  the  income  of  prop- 
erty purchased,  or  by  resort  to  such  prop- 
erty." Recognizing  the  same  distinction,  see 
Kelln  V.   ilinntupolit,  63  Minn.   12S,  30  L. 
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R.  A.  2B1,  ee  N.  W.  115;  Pfrrigc 
tootiA-M,  62  Wis.  236,  65  N.  W.  luz 
the  case  before  us  the  mortgage  ia 
tially  B  purchaiie-monej  mortgage.  It  covers 
no  property  already  oirned  by  the  city,  and 
in  no  manner  involves  tbe  city  in  liability 
to  lose  any  item  of  property  or  of  income 
-owned  or  held  by  it  at  the  execution  gf  such 
instrument.  It  must,  therefore,  be  reg&rded 
aa  an  exception  to  tbe  general  rule  tbat  a 
mortgage  implies  a  debt  upon  the  part  of 
liie  mortgagor.  Ramham  v.  Milwaukee,  98 
Wis.  128,  73  N.  W.  lOlB. 

4.  It  is  urged  in  behalf  of  tbe  appellee 
that  numy  of  tbe  caaes  adhering  to  the  so- 
called  "  special  fund  "  rule  involve  only  the 
matter  of  special  aaseaamenta  for  local  im- 
provements made  by  or  upon  order  of  a,  city, 
and  therefore  are  not  fn  point  in  this  dis- 
-cuBSion.  Tbat  the  two  lines  of  cases  are 
^stinguishable  in  their  facta  is  clear,  but 
tbst  they  are  unlike  in  principle  is  not  so 
apparent.  Whether  an  improreiQeot  ordered 
be  for  a  single  street  or  for  the  entire  city, 
it  is  iu  cither  case  aji  eiLerciae  of  the  taxing 
power,  French  v.  Barber  Aaphalt  Paving 
Co.  181  U.  S.  324,  45  L.  ed.  87B,  21  Sup.  Ct. 
Rep.  U25.  By  virtue  of  that  power,  the  at- 
pense  thus  incurred  may,  under  our  etatute, 
in  most  cases  be  assessed  against  all  tax- 
able property  within  the  city,  and  paid  out 
of  tbe  general  revenue;  ot  it  may  be  as- 
sessed against  the  property  in  the  imme- 
diate locality  of  the  improvement.  Tbe  im- 
provement is  not  made  for  the  benelit  of  the 
adjacent  or  abutting  property,  but  for  the 
faeneflt  of  the  city  generally;  yet,  in  view  of 
the  incident  increase  in  the  value  of  such 
property,  it  is  deemed  just  to  charge  it  with 
the  cost  of  the  work,  and  leave  the  burden 
to  be  equalized  by  similar  asscHsments 
agninst  other  property  as  such  work  shall 
from  time  to  time  be  extended.  Tbe  city 
orders  the  improvement,  makes  the  neces- 
•aiy  contracts  therefor,  and  determines  what 
form  of  taxation  shall  be  employed  to  pro- 


vide for  the  expense.  It  it  undertakes  the 
payment  from  the  general  revenue,  and  the 
expense  ia  in  excess  of  the  amount  which 
can  properly  be  appropriated  for  that  pur- 
pose from  moneys  on  hand  and  in  course  of 
collection,  then  a  "debt"  is  incurred  to  tbe 
amount  of  such  evcesa;  but  if  it  creates  a 
special  fund  by  ordering  the  expense  charged 
to  the  local  district,  and  limits  its  liability 
to  euch  fund  alone,  no  debt  is  created, —  not 
because  there  is  any  magic  in  tbe  term 
"  special  fund,"  nor  because  one  is  charged 
against  tbe  entire  city  and  tbe  other  against 
a  part  only,  Lut  because  in  the  former  case 
a  deilciency  is  created  in  the  funds  applica- 
ble to  such  payment,  and  in  the  latter  there 
is  none.  If.  then,  acting  under  proper  legis- 
lative authority,  the  city,  instead  of  charg- 
ing itself  generally  with  the  cost  of  a  pub- 
lic improvement  and  assuming  tbe  risk  of 
any  deflcieniy  in  its  current  revenues,  pro- 
vides a  special  tax  upon  all  the  property 
within  its  jurisdiction  for  the  amount  thus 
required,  and  pledges  or  appropriates  it  to 
that  purpose  without  further  liability  on  its 
part,  is  not  the  latter  expedient  to  all  in- 
tents and  purposes  within  tbe  letter  and 
spirit  of  the  rule  which  we  apply  to  local 
Hsseasmcnts?  Certainly  it  satiaHea  the  re- 
quirement of  Alien  V.  Davenport,  107  Iowa, 
00,  77  N.  VV.  532,  and  State,  Read,  Frote- 
CMtor,  V.  AtlaiUic  Oils.  49  N.  J.  L.  558,  9 
All.  769,  for  the  "  money  to  be  paid  is  pro- 
vided for  to  be  raised  under  a  Gxed  and 
definite  scheme  ot  taxation."  It  is  equally 
in  accord  with  8ackett  v.  New  Albany,  88 
Ind.  473,  45  Am.  Rep.  407.  for  "suitable 
provision  has  been  made  for  the  prompt  dis- 
charge of  the  obligation." 

The  viewB  above  expresBed  render  unnec- 
essary any  discussion  of  other  questions  ar- 
gued lyy  counsel. 

The  judgment  ieloio  must  be  reverted,  and 
cause  ordered  remanded  for  further  pro- 
ceedings in  harmony  with  this  opinion. 
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under  the  proTlslani  of  a  geocFal  Incorpoi 
tloo  law  whlcb  mskpe  It  snbject  to  iiucb  r 
niatloni  as  Iho  legislature  may  deem  adi 
able  Is  boan<]  by  a  statute  conferring  oo  '■ 
municipality  power  to  regulate  Its  rates 
fare,  notwithstanding  contract  rights  ol  the 
leased  roads  upon  tbat  snbject. 
8.     A    street    ea.r    covpHnr,    by    lei 

Us    road     and     fmneblses.     Impliedly 

them  in  accordance  with  the  proTlslons  ol 
Its  own  chsrter,  ao  far  as  the  provisions  of 
tbe  two  cbartei  " 

».       An      OPdiBBB 

of  fare  "to  be  cbarged"  by  street  railway 
companies,  and  providing  for  transfers  be- 
tween lines  which  do  "now  or  shall  bere- 
Bfter"  Join,  connect,  etc.,  II  not  limited  to 
roads   in   existence  at  tbe  time   of  Its   pas- 

10.  Only  vrlica  rales  of  fare  are  ao 
tm  re  OH  on  able  as  la  nake  tbe  ea- 
foFcemeat  of  tbe  lav*  catabllshing  them 
equivalent  to  taking  property  without 
penniloD,  will  the  corporation  be  he] 
have  been  deprived  of  Its  property  without 
due  proeesB  of  law,  or  denied  the  equal  pi 
taction  of  tbe  laws. 

(October  25,  1002.) 

APPEAL  by  defendant  from  judgments  of 
the  Criminal  Court  for  Cook  Countj 
in  plaintilTa  favor  in  actions  brought  to  re- 
cover penalties  for  defendant's  refusal  to 
give  transfer  tickets.     Affirmed. 

Statement  bj  Mmgnder,  Ch.  J.: 
Eleven  actions  were  commenced  by  appel- 
lee, the  city  of  Chicago,  against  appellant, 
the  Chicago  Union  Traction  Company,  be- 
fore a  justice  of  the  peace  of  tbe  city  of 
Chicago,  in  December,  1901,  to  recover  pen- 
alties for  the  refusal  by  appellant  to  give 
to  pasaengera  on  cprtain  of  its  fltre;t-car 
1ine«  transfer  tickets  entitling  such  passen- 
gers to  rides  upon  certain  other  of  ita  street- 
car lines.  The  first  of  thcsn  actions  was  to 
recover  a  penalty  for  the  refusal  by  appel- 
lant to  give  to  a  passenger  on  iln  North 
Clark  street-car  line,  running  and  operated 
in  the  North  division  of  the  city  of  Chicago, 
a.  transfer  ticket  entitling  such  passenger  to 
A  ride  upon  it«  Madison  street-car  line,  run- 
ning ana  operated  in  the  West  division  of 
the  city  of  Chicago.  The  second  of  these 
actions  waa  brought  to  recover  a  penalty  for 
tbe  refusal  by  appellant  to  give  to  a  pnssen- 
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ger  on  its  Uadiaon  street-car  line,  running 
and  operated  in  the  West  division  of  tbs  city 
of  Chicago  a  transfer  ticket  entitling  sueb 
paaBenger  to  a  ride  upon  its  North  Clark 
street-car  line,  running  and  operated  in  the 
North  division  of  the  city.  The  third  of 
thcM  actions  was  brought  to  recover  a  peu- 
nlty  for  the  refusal  by  a[^>ellaQt  to  give  tft 
a  passenger  on  its  Van  Buren  street-car  lino 
a  transfer  ticket  entitling  such  passenccr  to  a 
ride  upon  its  Halsted  street-car  line,  both  of 
said  last-named  car  lines  {one  on  Van  Buren 
and  the  other  on  Halsted  street)  running 
and  being  operated  in  the  West  division  ot 
the  city  of  Chicago.  It  is  conceded  that  tha 
street-car  lines  thus  running  upon  the  North 
and  West  sides,  involved  in  the  three  actioaft 
thus  named,  are  operated  by  the  appellant, 
the  Chica^  Union  Traction  Company.  TheBe. 
three  actions,  involving  principally  ques- 
tions of  law,  and  not  questions  of  fact,  wera 
taken  by  this  court  at  tba  June  term,  1002. 
under  one  agenda  number.  They  involve 
Bubstantinlly  the  same  questions,  and  are 
considered  together  as  tliough  they  were  oaa 
case.  The  ottier  eight  acti<Hia  relate  to 
transfer  tickets  from  and  to  other  lines  than 
those  already  mentioned,  alleged  by  the  ap- 
pellee to  be  operated  by  the  appellant,  and 
involve  certain  disputed  questions  of  fact, 
not  in  controversy  in  the  first  three  cases 
above  named.  Accordingly  the  eight  ac- 
tions, excepting  and  excluding  the  first  three 
slready  named,  were  taken  by  the  t^nurt  at 
the  June  term  under  one  agenda  number,  ss 
one  caae,  and  are  hereafter  considered  sep- 
arately in  another  opinion. 

All  the  actions  are  based  upon  f  |  1 723  and 
1726  of  the  Kevised  Code  ot  Chicago,  passed 
by  the  common  council  ot  that  city  on  April 
8,  1B07;  being  a  mere  re-enactment  of  an 
ordinance  passed  by  said  council  on  June 
2d,  1390.  Tliej^r  bave  been  brought  for  tbe 
purpose  of  testing  the  question  as  to  the  lia- 
bility of  appellant  for  refusing  such  trans- 
fers.   In  each  of  the  three  actions  first  above 


from  each  of  said  judgments  appeals  were 
duly  prayed  and  perfected  to  the  criminal 
court  of  Cook  county.  In  the  criminal  court 
of  Cook  county,  jury  was  waived  by  agree- 
ment, and  the  causes  were  submitted  to  the 
court  for  trial  on  February  10,  1902.  On 
:h  19,  1902,  the  court  found  tbe  appel- 
lant (defendant  below)  guilty  in  each  of  the 
three  cases.  In  each  case  on  April  7,  ims,, 
judgment  was  rendered  against  appellant  for 
$a(\  and  costs,  to  which  appellant  then  and 
there  excepted.  The  present  appeals  are 
proeeciited  from  the  three  judgments,  thus 
entered  by  the  criminal  court  of  Cook  coun- 
'   ,  to  this  court. 

Section  1723  is  as  follows:  "The  rate  of 
fare  to  be  charged  by  any  person,  firm,  com- 
pany, or  corporation  owning,  leasing,  run- 
ning, or  operating  street  cars  or  otb^  vehi- 
cles for  the  conveyance  of  passengers  on  any 
street  railway  within  the  limits  of  the  city 
of  Chicago  for  any  distance  within  the  city 


Cbicaqo  Uni«h  Tr&ctios  Co.  v.  Cbicaqo. 


63a 


fats  for  CAcli  paaWDger  over  aeven  and  under 
twelve  yeura  of  age,  for  one  continuous  trip, 
except  when  sucb  street  cftra  or  other  vehi- 
clefl  shall  be  chartered  for  a  apeciflc  purpose. 
And,  at  any  point  where  any  line  of  anj 
street  railnay  owned,  ledsed,  or  operated  by 
any  pn-xm,  flna,  or  corporation  docs  now 
or  shall  hereafter,  within  the  limits  of  the 
city  of  Chicago,  join,  connect  with,  cross, 
intersect,  or  come  within  a  diataoce  of  iiOO 
feet  of  any  other  line  of  street  railway 
ownod,  leased,  or  operated  by  the  same  per- 
son, firm,  company,  or  corporation,  any  pas- 
smger  who  shall  have  paid  his  fare  on  any 
street  car  or  other  vehicle  run  or  operated 
on  such  first -mentioned  line  shall,  on  his  re- 
aneat,  be  entitled  to  demand  and  rfceive 
trota  tho  per^oo  or  persona  in  charge  of  aucli 
street  car  or  other  vehicle  upon  which  he 
has  so  paid  hia  fare,  a  transfer  ticket,  which 
transfer  ticket  shall  entitle  such  paasenger, 
without  further  charge,  to  be  carried  an  any 
other  one  line  adjoining,  oonnecting,  cross- 
ing, and  intersecting,  as  aforesaid,  and 
owned,  leased,  or  operated  by  auch  peraon, 
firm,  or  corporation,  for  a  ctmtinuoua  trip 
of  any  distance  within  the  liiaits  of  the  city 
of  Chicago,  if  used  within  one  hour  after 
the  same  is  issued  at  the  point  or  place  for 
which  such  transfer  ticket  was  issued." 
Section  17ZS  is  as  follows;  "For  each  and 
every  violation  of  the  provisions  of  the  two 
last  preceding  sections,  the  person,  firm, 
company,  or  corporation  owning,  leasing,  or 
operating  said  street  cars  or  otbtst  vehicles 
within  said  city  ahall  be  subject  to  a  pen- 
alty of  not  leas  than  $50,00,  nor  more  than 
92U0.00."  1  Chicago  Kev.  Code  1887,  pp. 
363,  364. 

On  August  16,  18S8,  the  common  council 
of  the  city  of  Chicago  passed  an  ordinance 
entitled  "An  Ordinance  Authorizing  tlie 
Conatruction  and  Operation  of  Certain  HorAo 
Railways  in  the  Streets  of  the  City  of  Chi- 
cago." By  (  1  of  this  ordinance  "there  is 
hereby  granted  to  Henry  Fuller,  Franklin 
Parmelec,  and  Liberty  Bigelow,  and  such 
other  persons  as  may  nereefter  become  asso- 
ciated with  them,  sjid  to  their  executora,  ad- 
ministrators, and  assigns,  permission, .  au- 
thority, and  consent  of  the  common  council 
to  lay  a  single  or  double  track  for  a  railway, 
with  all  neceaaary  and  convenient  tracks  for 
turn-outs,  side  tracks,  and  switches,  in  and 
along  the  course  of  certain  streets  in  the  city 
of  ChicoRo  hereinafter  mentioned,  and  to  op- 
erate railway  cara  and  carriages  thereon  in 
the  manner,  and  for  the  time  and  upon  the 
condition?,  hereinafter  prescribed;  Proviilpil. 
that  said  tracks  shall  not  be  laid  within  12 
feet  of  the  sidewalks  upon  any  of  the 
streets."  By  {  2  of  the  ordinance  said  par- 
ties are  authorized  to  lay  a  single  or  double 
track  for  a  railway  in  and  along  the  course 
of  certain  streets  therein  named,  some  of 
thcni  being  in  the  South  division  of  the  city 
of  Chicago,  and  others  being  in  the  West  di 
vision  of  the  city  of  Chicago.  By  f  4  il 
ia  provided  that  the  common  council  shall 
have  power  at  all  times  to  make  sucb  reguln- 
tions  as  to  the  rate  of  speed  and  time  of 
running  said  cara  or  carriages  as  the  public 
AB  U  R.  A. 


safety  and  convenience  may  require.  Section 
6  nf  said  ordinance  is  as  follows:  ''The  rate 
of  fare  for  any  distance  shall  not  exceed  & 
cents,  except  when  cars  or  carriages  shall  be 
chartered  for  a  specific  purpose.  By  |  7  it 
waa  provided  that  said  parties,  their  asso- 
ciates and  aucceasors,  should  pay  one  third 
of  the  cost  of  paving,  etc.,  the  streets  on 
which  said  railways  should  be  constructed, 
and  should  keep  parts  of  the  streets  in  good 
repair  and  condition,  etc.  By  S  9  it  was 
provided  as  follows:  "If  the  said  parties, 
their  associates  or  successors,  shall  hereafter 
become  incorporated,  the  rights  and  privi- 
leges granted  to  them  hy  virtue  of  this  ordi- 
nance shall  extend  to  such  corporation  for 
the  time  and  upon  the  conditions  herein  pre- 
scribed, and  when  such  act  of  incorporation 
shall  have  been  obtained,  auch  corporation 
shall  have  all  the  rights  and  privileges  here- 
by granted,  as  the  successors  of  said  parties 
without  further  action  of  the  common  coun- 
cil." By  I  10  it  was  provided  that  "the 
right  to  operate  said  railways  shall  extend 
to  the  full  time  of  twenly-flve  years  fKMu  the 
passage  hereof,"  etc.  Sections  3  and  8  of 
the  ordinance  or  August  IG,  I85S,  may  be 
found  in  volume  2  of  the  Special  Oi'dinances 
of  Chicago  of  ISOa,  on  pages  1042,  1043,  end 
104-1.  Section  3  provides  that  the  cara  to 
be  used  upon  the  tracks  shall  be  07)erated 
with  animal  power  only,  and  that  said  mil' 
waya  shall  not  connect  with  any  other  rail- 
road on  which  otber  power  ia  uacd,  and  no 
railway  car  or  carriage  used  upon  any  other 
railroad  in  this  state  shall  be  used  or  passed 
upon  said  tracks.  Section  6  provides  that 
the  rights  and  privileges  granted  to  said 
parties  shall  be  forfeited,  unless  said  rail- 
ways shall  be  commenced  and  completed 
within  a  certain  time,  etc. 

On  February  14,  1859,  the  legislature 
passed  an  act  entitled  "An  Act  to  Promote 
the  Conatruction  of  Horse  RaJlways  in  the 
City  of  Chicago."  By  i  1  of  this  act  it  is 
provided  "that  Franklin  Parmelee,  Liberty 
Bigelow,  Henry  Fuller,  and  David  A.  Oage, 
and  their  successors,  be,  and  they  are  here- 
by, created  and  constituted  a  body  corporate 
and  politic,  by  the  name  of  'The  Chicago 
City  Itailway  Company,'  for  the  term  of 
twenty-live  j'cars,  with  all  the  powers  and 
authority  incident  to^ corporations,  for  the 
purposes  hereinafter  mentioned."  Section  2 
of  said  act  is  as  follon-a:  "The  said  corpo- 
ration is  hereby  authorized  and  empowered 
to  construct,  maintain,  and  operate  a  single 
or  douhle  track  railway,  with  all  necessary 
and  eonvenient  tracks  for  turn-outs,  aide 
tmeka,  and  appendages,  in  the  city  of  Chi- 
cago, and  in.  on,  over,  and  along  such  street 
or  streets,  highway  or  highways,  bridge  or 
bridges,  river  or  rivers,  within  the  present 
or  future  limits  of  the  South  or  West  divi- 
sions of  the  city  of  Chicago,  as  the  common 
council  of  said  city  have  authorized  said 
corporators  or  any  of  them,  or  shall  author- 
ize said  corporation  so  to  do,  in  such  man- 
ner and  upon  such  terms  and  conditions,  and 
with  such  rights  and  privileges  as  the  said 
~<itT.nion  council  has,  or  may,  by  contract 
with  said  parties,  or  any  or  either  of  them. 
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FirMcribe;  but  said  corporation  shall  not  be 
■able  for  the  Ions  of  any  ba^age  carried  on 
said  railways,  kept  in  and  under  the  care 
■of  its  owner,  his  servaut  or  agent."  Both 
parties  treat  ^  2  as  using  tlie  following 
words:  "In  such  manner  and  upon  auch 
terms  and  conditions,  witli  such  rights  and 
privilpges.  as  the  said  cominon  council  has 
or  may,  hy  contract  with  said  parties,  or 
any  or  either  of  them,  prescrilie."  Keetion  3 
«f  said  ac;t  of  February  U,  1859,  is  as  fol- 
Jowa;  "The  capital  stock  of  said  corpora- 
tion shall  be  .flOO,000.00,  and  may  be  in- 
creaanl  from  tiine  to  time  at  the  pleasure 
of  said  corporation.  It  shall  be  divided  into 
shares  of  $100.00  each,  and  be  issued  and 
transferred  in  such  manner  and  upon  sueti 
-condilions  as  the  board  of  directors  of  said 
corporation  may  direct."  Section  4  is  as 
follows:  "Ail  the  corporate  powers  of  said 
corporation  shall  be  vested  in  and  exercised 
by  a  buxrd  of  directors,  and  such  oMceis 
and  agents  as  said  board  shall  appoint.  The 
first  ^rd  of  director?  shall  consist  of  said 
i'mnklin  Psnnelee,  Liberty  Bigelow,  Henry 
Fuller,  and  David  A.  Gage,  and  thereafter 
«f  not  less  than  three,  nor  more  than  seven, 
stockholders,  who  shall  be  chosen  each  and 
every  year  by  the  stockholders,  at  such  time 
and  in  such  nuinncr  as  the  said  corporation 
shall  hy  its  laws  prescribe.  The  said  direc- 
Uirs  shall  hold  their  olticcs  until  their  suc- 
cessors are  elected  and  qualified,  and  may 
ml  any  vacancies  which  may  happen  in  the 
board  of  directors,  by  death,  resignation,  or 
otherwise.  They  may  also  adopt  sucli  by- 
laws, rules,  and  regulations  for  the  govcm- 
inent  of  said  corporation  and  the  uianage- 
inent  ol  its  alTnirs  and  business,  as  they 
may  think  proper,  not  inconsistent  with  the 
laws  of  this  state."  Section  6  is  as  folloivs: 
"The  said  corporalion  is  hereby  authorized 
to  extend  the  said  several  railways  herein 
authorized  to  be  built  in  the  manner  afore- 
said to  any  point  or  points  within  the  county 
■oi  Cook  in  this  state;  and,  to  enable  said 
■corporation  to  construct  any  or  all  the  rail- 
ways therein  authorized,  or  their  append- 
ages, the  said  corporation  is  hereby  vested 
with  power  to  take  and  apply  private  prop- 
■erty  for  the  purposes  and  in  the  manner 
prescribed  by  an  act  entitled  'An  Act  to 
Amend  the  Tjiw  Condemning  Right  of  Way, 
for  Purposes  of  Internal  Improvement,'  ap' 
proved  .Tunc  22,  IB5Z,  and  the  several  acts 
amendatory  thereof,  and  may  exercise  all  the 
powers  conferred  upon  railroad  corporations 
by  the  25th  and  20th  sections  of  'An  Act  to 
Provide  for  a  General  Syalem  ot  Railroad 
Incorporations,'  approved  November  5,  1S41>, 
ascertaining  and  making  recompense  for  all 
damages  sustained,  agreeably  to  the  provi- 
sions of  the  act  hereinbefore  first  meji- 
tioned."  Section  0  is  as  follows:  "The  said 
corporation  is  hereby  authorized,  with  the 
assent  of  the  supervisor  of  any  township,  to 
lay  down  and  maintain  the  said  railway  or 
railways  in,  upon,  over,  and  along  any  com- 
mon highwoy  in  said  township,  but  in  such 
manner  as  not  to  obstruct  the  common  trav- 
el of  the  public  over  the  same.  In  all  cases  , 
vhere  vehicles  shall  meet  the  cars  or  car- 
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7  is  as  follows:  "All  of  the  ri^ts  and  priv- 
ilges  granted,  or  intended  so  to  be,  to  said 
Franklin  Parmelee,  Liberty  Bigelow,  Jlenrj 
Fuller,  and  their  associates,  in  and  by  the 
onHnances  of  the  common  council  and  the 
amendments  thereto,  are  hereby  in  all  things 
afdrmed,  and  shall  pass  to  and  become  vested 
in  the  corporation  hereby  created."    Section 

8  is  as  follows;  "Nothing  herein  contained 
shall  authorize  the  construction  of  more 
than  a  single  track,  with  the  necessary  turn- 
outs, which  shall  only  be  at  street  crossings 
upon  State  street  between  Madison  and 
TwelRh  streets,  except  by  the  consent  of 
the  owners  of  two  thirds  of  the  property  in 
lineal  measurement,  lying  upon  said  State 
street  between  Madison  and  Twelfth  streets 
aioresflid;  nor  shall  anything  herein  coa- 
taiucd  be  construed  to  authorize  the  company 
hereby  incorporated  to  permit  cars  of  any 
other  railroad  company  whatever,  propeil<^ 
by  steam,  to  be  run  along  or  upon  the  rail- 
way of  the  company  hereby  incorporatf^l." 
Section  0  is  as  follows:  "The  said  company 
hereby  incorporated  shall,  within  two  years 
from  the  passage  of  this  act,  erect,  main- 
tain, and  operate  two  railways  j  one  from 
Lake  street  to  the  southern  boundary  of  tha 
city,  and  one  from  the  South  Branch  of  tha 
Chicago  river  on  Madison  street,  to  the 
western  boundary  of  said  city;  and  upon 
failure  to  do  so,  this  act,  and  all  the  privi- 
leges and  franchises  hereby  conferred,  shall 
cease  and  determine."  Section  10  is  as  fol- 
lows; "All  toe  grants,  powers,  privile;gea, 
immunities,  and  franchises  conferred  upon, 
and  all  duties  and  obligations  required  of, 
Franklin  Parmelee,  Liberty  Bigelow,  Hairy 
Fuller,  nud  David  A.  Oage,  by  this  net,  for 
the  South  and  West  divisions  of  the  city  of 
Chicago  and  the  county  of  Cook,  are  hereby 
coiiferred  upon  and  required  of  William  B. 
Ogden,  Johu  B.  Turner,  Charles  V.  Dyer, 
.lauies  li.  Hees,  and  Valentine  C.  Turner, 
hy  the  name  of  'The  North  Chicago  City 
liailway  Company,'  for  the  North  division 
of  said  city  and  said  county  of  Cook,  as  fully 
and  efTcctually,  to  all  intents  and  purposes, 
as  if  they  had  been  by  a  separate  act,  incor- 
porated with  all  of  said  grants,  powers, 
privileges,  immunities;  and  franchises,  con- 
ferred upon  them,  and  all  of  said  duties  and 
obligations  imposed  upon  them;  and  the 
said  last-named  corporation  may  take,  hold, 
mortgage,  and  convey  real  estate."  Section 
1 1  of  Paid  act  is  as  follows :  "This  act  shall 
he  deemed  a  public  act,  and  noticed  by  all 
courts  as  such  without  pleading,  and  iiball 
take   elVect   from    its   paasnge."     Ill,    l^aws 


On  May  23,  1S59,  the  common  council  ot 
Chicago  passed  "An  Ordinance  Authorizing 
the  Fxtension  and  Operation  of  Certain 
florae  Railways  in  the  Streets  of  the  South 
and  West  Divisions  of  Chicago,"  By  j  I 
of  said  ordinance  it  is  provided  "thst,  under 
and  bv  virtue  of  an  act  of  the  legislature  of 
the  state  ot  Illinois  entitled  'An  Act  to  Pro- 
mote the  Construction  of  Horse  Railways  ia 
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"the  aty  of  Chicago,'  approved  the  14th  daj 
■«f  February,  A.  K.  1 6 SO, coDstituting  Franklin 
Panaelee,  Liberty,  Bigetow,  Hairy  Fuller, 
-and  David  A.  Gage,  and  their  succceEon,  a 
body  corporate  and  politic,  l^  the  name  of 
^0  Chicago  City  Railway  Company,'  and 
by  virtue  of  the  powers  and  authority  in  the 
Boid  comTnon  council  otherwise  by  law 
vested,  conaent,  permieaion,  and  authority 
are  hereby  unto  the  said,  the  Chicago  City 
Itailway  Company,  given,  granted,  and  duly 
vested  to  lay  a  single  or  double  track  for  a 
railway,  with  all  neceasaiy  and  convenient 
tracks  for  tum-outa,  aide  tracks,  and 
flwitfbeB,  in  and  along  the  course  of  the 
etreets  and  bridges  of  tile  South  and  West 
-^ivisiona  of  the  city  of  Chicago,  hereinafter 
mentioned;  and  the  aame  to  keep,  maintain, 
and  uae,  and  to  operate  thereon  railway  cars 
and  carriages,  during  all  the  term  in  the  said 
act  of  the  14th  day  of  February,  a.  d.  1869, 
apeciHed  and  prescribed  in  the  manner  and 
upon  the  ctniditiona  hereinafter  prescribed: 
Provided,  that  said  tracks  shall  not  be  laid 
within  12  feet  of  the  sidenalk  upon  any  of 
ihe  streets  hereinafter  mentioned,  in  any 
«aHe  wherein  it  ia  practicable  to  be  avoided." 
By  f  2  of  said  ordinance  the  company  ia 
Ihereby,  aa  above  mentioned,  authorized  to 
lay  a  single  or  double  track  for  such  rail- 
ivays  in  and  along  the  course  of  certain 
atreeta  therein  named,  situated  in  both  the 
South  and  West  divisions  of  the  city  of  Chi- 
cago. t^Ection  7  of  said  ordinance  is  as  fol- 
lows: "The  rate  of  fare  for  any  distance 
shall  not  exceed  S  cents,  except  when  cars 
<ir  carriages  shall  be  chartered  for  speciRc 
pnrpoBcs."  By  g  8  of  said  ordinance  said 
■company  is  required  to  keep  S  feet  in  width 
along  the  line  of  said  railway  on  streets 
wherein  one  track  is  constructed,  and  10  feet 
in  width  along  the  line  of  said  railway  where 
two  tracks  arc  constructed,  in  good  repair 
and  condition  during  all  the  time  which  the 
privilege  thereby  granted  to  said  company 
•hull  estend,  in  accordance  with  whatever 
«rder  or  regulation  respecting  the  ordinary 
repairs  thereof  may  be  passed  cr  adopted  by 
the  common  council  of  said  city.  By  |  11, 
"all  the  rights  and  privileges  heretofore 
panted  to  the  said  Franklin  Parmelce,  Lib- 
raly  Bijjelow,  and  Henry  Fuller,  by  an  orii- 
nance  entitled  'An  Ordinance  Authorizing 
the  Construction  and  Operation  of  Certain 
Horse  Kailways  in  the  Streets  of  the  City 
■of  Chicago,'  or  any  amendment  thereto,  are 
bereby  granted  and  confirmed  to  the  said, 
the  Ciiicago  City  Railway  Company  and  its 

12  of  said  ordinance  may  bo  found  in  vol- 
-iime  2  of  Special  Ordinonces  of  Chicago  of 
ISflB,  on  pages  10-18,  1049.  and  1050.  Sec- 
"tion  3  relates  to  the  time  of  completion  of  the 
railways  authorized  to  be  constructed.  Sec- 
tion 4  provides  thst  the  cars  to  be  used  upon 
aaid  tracks  shall  ha  operated  with  animal 
power  only.  etc.  Section  5  gives  the  com- 
mon council  power  at  all  times  to  make  such 
regulations  as  to  the  rate  of  speed  and  the 
time  of  running  said  cars  or  earrings  as 
file  public  safety  and  convenience  may  re- 
■quire.  Section  6  relates  to  the  construction 
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of  the  track.  Section  B  provides  for  forfeit* 
ure  in  case  the  railways  are  not  completed 
within  the  time  and  according  tA  the  condi- 
tions mentioned  in  the  ordinance.  Section 
10  provides  that  rights  vested  in  the  board 
of  water  and  sewerage  commtBeioDers  aliall 
not  be  impaired.  Section  12  provides  for 
the  e:<ecutlon  of  a  bond  by  the  parties  above 
named. 

On  the  same  day.  May  E3,  185S,  the  com- 
mon council  passed  an  ordinance  entitled 
"An  Ordinance  Authorizing  the  Construction 
and  Operation  of  Horse  Railways  in  the 
North  Division  o(  the  City  of  Chicago."  By 
t  1  of  this  ordinance  it  is  provided  as  fol- 
Iowa:  "That  there  is  hereby  granted  to  the 
North  Chicago  City  Railway  Company  the 
consent,  authority,  and  permission  of  the 
common  council  to  lay  a  single  track  for  a 
railway,  with  all  necessary  and  convenient 
tracks  for  turn-outs,  side  tracks,  and 
switches,  in  and  along  the  course  of  certain 
streets  in  the  city  of  Chicago  hereinafter 
mentioned,  and  to  operate  railway  cars  and 
carriages  thereon  in  the  manner  and  for  tbe 
time  and  upon  tbe  conditions  hereinafter 
prescribed:  Provided,  however,  that,  except 
in  turninB  atreet  comers,  said  tracics  shall 
not  be  laid  within  12  feet  of  the  sidewalk  up- 
on any  of  the  streets."  Section  a  provides 
that  the  company  is  authorized  to  lay  a  sin- 
gle or  double  track  for  a  railway  in  and 
along  certain  streeta  therein  named,  located 
in  the  North  division  of  the  city.  Section  8 
of  said  ordinance  is  as  follows:  "The  rates 
of  fare  for  any  distance  within  the  city  lim- 
its shall  not  exceed  5  cents  tor  each  passen- 
ger, except  when  cars  and  carriages  shall  be 
chartered  for  a  specific  purpose."  Section 
7  provides  for  the  improvement  of  the  streets 
along  which  the  railways  shall  be  built  and 
for  keeping  certain  portions  of  tliem  in  re- 
pair, suhstsnt tally  in  the  same  terms  as  ia 
specified  in  the  other  ordinance  above  set 
forth  passed  on  the  same  day.  Sections  3,  4, 
5,  S,  9,  10,  and  11  of  said  ordinance  may  be 
found  in  volume  2  of  Special  Ordinances  of 
Chicago  of  IBBS,  on  pages  1416,  1417,  and 
1418.  Section  3  provides  that  the  cars  up- 
on said  tracks'sfaall,  within  the  limits  of 
the  city,  be  propelled  by  animal  power  only, 
etc.  Section  4  relates  to  the  power  of  the 
convmon  council  to  make  regulations  as  to 
the  rate  of  speed  and  the  time  or  times  of 

venience  and  safety  may  require.  Section 
6  provides  for  the  mode  of  layin<;  the  tracks. 
Section  8,  for  the  time  of  completion  ol  the 
railway.  Section  9  relates  to  the  rights 
vested  in  the  boards  of  water  and  sewerage 
commissi  oners.  Scclion  10  is  as  follows: 
"The  rights  and  privilopes  f-ranted  to  the 
said  company  by  tnis  ordinance,  or  intended 
so  to  be.  shall  continue  and  be  in  force  for 
the  benefit  of  said  company  for  the  full  term 
of  twenty-five  years  from  the  passage  of  thia 
ordinance,  and"  no  longer"  Section  11  pro- 
vides for  a  bond  to  be  entered  into  by  the 
North  Chicago  City  Railway  Company  with 
the  city  of  Chicago  in  the  penal  sum  of  {23,- 
000,  etc. 
On    February  21,    1361,  the  ^legislatura 
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passed  an  act  entitled  "Aa  Act  to  Authorise 
the  ExtenHion  nf  Horae  Railwaje  in  the  City 
of  Chicago,"  which  n  aa  follows: 

"Sec.  1.  Be  it  enacted  by  the  people  of 
the  state  of  lUinoia,  represented  in  the  gen- 
eral assembly;  That  Edward  P,  Ward,  Wil- 
liam K  McAllister,  Samuel  B.  Walker, 
Jamea  L.  Wilson,  Charles  B.  Brown,  Nathan- 
iel P.  Wilder,  and  their  succesaors,  be  and 
they  ate  hereby,  nreated  and  constituted  a 
body  corporate  and  politic,  by  the  name  of 
'The  Chicago  West  Division  Railway  Com- 
pany,' for  the  term  of  twenty-flvo  years,  with 
all  the  powers  and  authority  pertaining  to 
corporations  for  like  purposes. 

"Sec.  2.  The  said  corporation  shall  pos- 
sess all  the  powers  conferred  by,  and  be  sub- 
ject to  alt  the  provisions  contained  in,  the 
2d,  3d.  5th,  and  titli  sections  of  an  act  en- 
titled 'An  Act  to  Promote  tlie  Construction 
of  Horse  Railways  in  the  City  of  Chicago,' 
approved  February  14,  185S:  Provided,  that 
nothing  herein  contained  shall  be  so  con- 
strued as  to  in  any  manner  invalidate  or 
injuriously  affect  any  of  the  rights  of  eith- 
er of  the  corporations  created  by  said  act, 
or  to  authorise  the  corporation  hereby 
created  to  construct  or  use  any  railway 
track  in  the  North  division  of  Chicago,  ex- 
cept by  tbc  written  consent  of  the  North 
Chicago  City  Railway  Company;  And  fur- 
ther provided,  the  consent  of  the  owners  of 
two  thirds  of  the  property,  by  lineal  measure, 
fronting  upon  the  streets  through  which 
saidrailwfly  shall  pass,  shall  be  obtained. 

"Bee.  3.  All  the  corporate  powers  of  said 
corporation  shall  be  vested  in  and  ^cercised 
by  a  board  of  directors,  and  such  officers 
and  agents  as  said  tward  shall  appoint.  The 
first  board  of  direclors  shall  consist  of  said 
Charles  B.  Brown,  James  L.  Wilson,  William 
K.  McAllister.  Samuel  B.  Walker,  and  Na- 
thaniel P.  Wilder,  and.  thereafter,  of  not 
less  than  three  nor  more  than  seven  stock- 
holders, who  shall  be  chosen  each  and  every 
year  by  the  stockholders,  at  such  time  and 
in  sunn  manner  as  the  said  corporation 
shall,  by  its  laws,  prescribe.  The  said  di- 
rectors shall  hold  their  offices  until  their 
successors  are  elected  and  qualified,  end  may 
fill  any  vacancies  which  may  happen  in  the 
hoaiA  of  directors,  by  death,  resignation,  or 
otherwise.  They  may  also  adopt  such  by- 
laws, nilefl,  and  regulations  for  the  govern- 
ment of  said  corporation  and  the  manage' 
ment  of  its  affairs  and  business  as  they  moy 
think  proper,  not  inconsistent  with  the  laws 
of  this  sUte. 

"Sec.  4.  The  corporation  hereby  created 
is  authorized  to  purchase,  hold,  and  convey 
real  or  personal  estate;  to  mortgage  or  lease 
its  franchises  and  property;  to  acquire, 
unite,  and  exercise  any  of  the  powers,  fran- 
chisee, privileges,  or  immunities  conferred' 
upon  the  Chicago  City  Railway  Company  by 
the  act  aforesaid,  or  any  ordinance  of  the 
common  council  of  said  city,  upon  such 
terms  and  conditions  aa  may,  by  contract  be- 
tween the  said  railway  corporations,  he  pre- 
scribed; and  the  consent  of  the  board  of  di- 
rectors of  the  said  Chicago  City  Railway 
Company,  manifested  in  writing  Bhall  be 
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of  them,  conferred  upon  it  by  the  2(1 
section  of  the  act  aioresaid,  as  to  any 
street  of  said  South  and  West  divisiona  of 
Chicago,  in  which  the  said  Chicago  City 
Railway  Company  has  acquired  the  right  of 
laying  down  its  track;  Provided,  that  upoa 
obtaining  such  contract  or  consent,  aa  afora- 
said,  this  corporation  shall  thereupon  and 
thereby  become  entitled,  as  to  the  stred« 
last  above  mnitioned,  and  no  others,  to  use 
the  same  according  to  the  provisions  of  said 
contract  and  the  ordinances  aforesaid,  any- 
thing herein  contained  to  the  contrary  not- 
withstanding. 

"Sec.  5.  If  any  person  shall  wilfully  Mid 
maliciously  obstruct  either  of  the  corpors- 
tioii.4  aforesaid,  or  that  hereby  created,  in 
the  use  of  any  of  their  railway  tracks  or 
the  passing  of  the  cars  of  either  of  said  cor- 
porations thereon,  such  person,  and  all  who 
slmll  be  aiding  or  abetting,  shall  )>e  pun- 
ished by  a  tine  not  exeeding  $000.00,  or  may 
be  imprisoned  in  a  common  jail  for  a  period 
not  exceeding  three  months. 

"Sec.  G.  This  act  shall  he  deemed  a  public 
act,  and  noticed  by  all  courts  as  such,  with- 
out pleading,  and  ahall  take  effect  from  ita 
patwiige."  III.  Private  Laws  18Q1,  pp.  340- 
342. 

.\n  agieemcnt.  dated  July  29,  1803,  wus 
<mtered  into  between  the  Chicago  City  Rail- 
way Company  and  the  Chicago  West  Divi- 
sion Railway  Company,  whereby  the  City 
Railway  Company  agreed  to  sell,  convey, 
and  assure  hv  good  and  suflicient  deed  or 
deeds  to  the  West  Division  Railway  t;«n- 
pany  all  the  property,  rights,  and  privilcftea 
of  the  City  Railway  Company,  the  several 
railway  tracks,  turn-outs,  and  awitchen  of 
the  City  Railway  Company  lying  and  being- 
upon  Randolph  street,  Mauison  street.  Park 
street,  Southwestern  avaiue,  and  Lake 
street,  in  Chicago,  together  with  the  fran- 
chises, rights,  privileges,  and  immunities  at 
the  City  Railway  Company  in,  to,  and  upon 
cither  and  all  of  said  streets,  and  the  bridges 
at  Madison  and  Randolph  streets  across  tba 
South  Branch  of  the  Chicago  river,  con- 
ferred, given,  or  granted  to  the  City  Rail- 
way Company  under  any  and  all  acts  of  the 
general  assembly  of  the  state  of  Illinois,  and 
any  and  all  ordinances  of  the  city  of  Chica- 
go, or  contracts  with  the  common  council  of 
said  city;  also  all  the  rolling  stock;  also 
the  ri^t,  privilege,  and  franchise  of  laying 
down,  constructing,  maintaining,  and  operat- 
ing railway  tracks  in,  upon,  and  along  cer- 
tain streets  named  in  the  West  division  of 
the  city;  and  also  the  right  of  using,  free  of 
charge,  the  railway  track  of  the  city  rail- 
way on  State  street  from  the  intersection 
of  the  Madison  atrcct  railway  therewiUi 
northerly  to  Lake  street.  A  deed,  dated  July 
30,  1S03,  was  executed  by  the  Chicago  City 
Railway  Company  to  the  Chicago  West  Di- 
vision Railway  Company,  conveying  to  th« 
latter  the  property,  privities,  and  fran- 
chises set  forth  and  deacri^  in  the  eon- 
tract  last  referred  to. 

On  February  6,  1805,  the  legialatura  of 


1902. 


CnicAoo  Unio!t  Traction  Co.  t.  CricA-oo. 


687 


Illinois  ptiHa«d  an  act  entitled  "An  Act  Con- 
cerning Hone  Railivaya  in  the  City  of  Chi- 
JMgo,"  which  said  act  was  passed  over  veto. 
This  act  of  IBGS  purport^  to  amend  the 
first  sections  of  the  acts  of  1859  and  1X01, 
bereinbefore  set  out,  by  changing  the  term 
of  twenty-flve  years  therein  to  ninety-nine 
yearB.  It  also  purported  to  amend  |  2  of 
tile  act  of  1859,  as  expressed  in  that  act,  and 
«s  included  in  the  net  of  1861.  It  also  con- 
Armed  an  ordinance  of  the  common  council 
of  Chicago  passed  on  August  IT,  1864,  en- 
titled "An  Ordinance  Concerning  the  MaJn- 
tesiflnee  and  Operation  of  the  Chicago  and 
Evanston  Riiilroad  in  the  Limits  of  the  City 
of  Chicago."  The  5th  section  of  the  act 
provided  that  it  should  be  deemed  a  public 
«ct,  etc.     1  111.  Private  Laws  1885,  p.  597. 

On  November  16,  1B03,  the  common  coun- 
cil passed  an  ordinance  entitled  "An  Ordi- 
nance for  the  Preservation  of  Certain  Streets 
■of  Chicago  from  Railway  Uses,"  which  said 
ordinance  provides  and  declares  that  no  rail- 
way track  shall  be  constructed  for  the  per- 
iod of  twenty  yeariialong  Michigan  and  Wa- 
bash avenues,  and  other  streets,  which  said 
ordinance  contains  the  following  recital,  to 
witr  "Whereas  also  the  Chicago  West  Divi- 
sion Railway  Company  .  .  .  has  ac- 
quired hy  contract  with  the  Chicago  City 
Railway  Compnly  nil  such  right  to  use  said 
streets  as  was  and  hereby  is  granted  to  said 
last-named  company,  as  afuresaid,  as  to  all 
th«  streets  in  said  West  division  and  cer- 
tain of  the  streets  in  the  South  division  oi 
Chicago  in  said  ordinances  mentioned." 

The  lines  of  the  North  Chicago  City  Kail- 
way  Company  were  operated  as  horse  rail- 
ways by  that  company  from  ISliO  up  to 
about  the  year  1S86,  at  which  time  the  North 
Chicago  Street  Railroad  Company  was  or- 
ganized, and,  aa  is  claimed  by  appellant,  be- 
came the  lessee  of  all  of  soid  North  side 
lines  under  a  lease  alli^ed  to  have  been  ex- 
ecuted to  it  by  the  NortL  Chicago  City  Rail- 
way Conipajiy.  But  no  such  lease  was  intro- 
duced in  evidence  or  appears  in  the  record. 
Since  laSG  the  North  Chicago  Street  Rail- 
road Company  has  extended  said  lines  and 
built  others. 

Tlie  Chicago  West  Division  Railway  Com- 
pany, from  July,  18G3,  until  about  18»9. 
ctmtinued  to  operate  as  street  railways  all 
«f  the  West  side  lines.  In  1B39  the  WesI 
Chicago  Street  Railroad  Company  was  or- 
ganiied,  nnd  is  claimed  by  appellant  to  have 
become  tho  lessee  of  all  of  said  West  side 
.  lines  under  a  lease  nllc^red  to  have  l>een  exe- 
cuted to  it  by  the  Chicago  West  Division 
Railway  Company;  but  no  such  lease  was  in- 
troduced in  evidence,  and  none  appears  in 
the  record.  Thereafter  the  West  Chicago 
Street  Railroad  Company  built  other  lines 
in  the  Went  and  South  divisions  of  the  citv. 

On  May  24,  1890,  the  appellant,  the  Chi- 
«ago  Union  Traction  Company,  was  organ- 
IBM  under  the  general  incorporation  law  of 
this  state.  The  statement  filed  by  it  in  the 
office  of  the  secretary  of  state  in  accordance 
.with  g  2  of  the  general  incorporation  act 
{ I  Starr  &  C.  Anno.  SUt.  2d  ed.  p.  988)  re- 
citpi  that  "the  object  for  which  it  is  formed 
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is  to  construct,  own,  purchase,  acquire,  and 
lease  street  railroads  in  the  city  of  Chi- 
cago, and  in  the  counties  of  Cook,  Lake,  Mo- 
Henry,  Du  Page,  and  Will  in  the  state  of 
Illinois,  and  to  operate  the  said  railroad! 
owned  and  leased  by  it  with  animal,  cables 
electric,  or  other  power,  except  steam  loco; 
motive;  and  own  and  enjoy  all  real  and  per- 
sonal property  necessary  or  proper  for  the 
prosecution  of  the  business  aforesaid,"  The 
statement  also  states  that  the  capital  stock 
shall  be  £32,000,000,  that  the  amount  of  each 
share  is  {lOO,  that  the  number  of  shares  are 
320,000.  that  the  location  of  the  principal 
office  is  in  Chicago,  and  that  the  duration 
of  the  corporation  shall  be  ninety-nine  years. 
The  final  certificate  of  appellant's  orgauixo- 
tion,  together  with  the  report  of  the  commis- 
sioners, etc.,  was  filed  in  the  recorder's  of- 
fice of  Cook  county  on  May  25,  1890. 

The  North  Chicago  Street  Railroad  Com- 
pany, continued  to  operale  the  North  sida 
fines  from  1886  until  abdtit  Jttne  I  or'vluly 
1,  1890.  It  is  claimed  by  appellant  that  at 
the  latter  date  said  North  side  lines  were 
leased  by  the  North  Chicago  Street  Railroad 
Company  to  the  Chicago  Union  Traction 
Company,  but  no  such  lease  was  introduced 
in  evidence,  nor  is  any  such  lease  set  out  in 
the  record. 

On  June  1,  1890,  the  West  Chicago  Street 
Itailronil  Company,  as  party  of  the  first 
part,  thereinafter  called  the  "railroad  coni- 
(  psny,"  executed  a  lease  to  the  appellant,  the 
'  Chicago  Union  Traction  Company,  as  par- 
ly of  the  second  part,  thereinafter  called  the 
"traction  company."  This  lease  incites  that 
the  railroad  company  was  organised  under 
the  laws  of  Illinois,  and  has  full  corporato 
capacity  to  lease  railroads  in  Chicago.  It 
also  recites  that  the  traction  company  ia  * 
corporntion  organized  under  the  laws  of  Il- 
linois, and  has  full  corporate  capacity  to  ac- 
quire, by  lease  or  otherwise,  and  thereafter 
maintain  and  operate,  railroads  in  Chicago, 
etc.  By  the  terms  of  this  leaae,  the  said  rail- 
road company  sells,  assigns,  transfers,  and 
sets  over  tmto  the  traction  company  three 
certain  agreements  between  the  Chicago 
\Vc3t  Division  Railway  Company  and  tho 
West  Chicago  Street  Railroad  Company,  and 
between  the  latter  and  the  Chicago  Passen- 
ger Itailwav  Company,  dated  respectively 
October  20,'  1887,  Kovcml>er  16,  1888,  and 
March  15,  188U;  but  lhe*e  aj^eements  were 
not  introduced  in  evidence,  and  do  not  ai>- 
imir  in  the  record.  Said  lease,  however,  of 
June  1,  I39B,  recites  that  the  (jbicago  West 
Uiviuion  Railway  Company  and  the  said  Chi- 
cago Passenger  Railway  Company,  respec- 
tively, "demise  and  lease  to  the  said  rail- 
road company,  all  t.ni  singular,  their  respec- 
tivo  railways,  owned  and  operated  by  the 
said  railway  companies,  respectively,  togeth- 
er with  all  their  respective  real,  personal, 
nnd  mixed  property,  and  their  rights  and 
privileges  connected  with  or  reJoted  to  the 
said  demised  railways,  or  any  part  thereof." 
The  following  recital  is  also  made  in  said 
lease  of  .Tune  J,  1891).  executed  by  the  West 
Chicago  Street  Railroad  Company  to  the 
Chicago  Union  Traction  Company,  to  wit: 
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"Ueaning  and  intending  hereby  to  vest  in 
said  traction  company,  all  and  sinfCiilar,  the 
property  rights,  priviicges,  and  everything 
of  value,  BS  they  are  now  vested  in  and  held 
by  the  said  railroad  company  under  the  said 
Icasi^s,  respectively,  and  correspondingly  to 
obligate  the  said  traetion  company  to  aa- 
aume,  carry  out,  and  perform  every  condi- 
tion, obligation,  and  covenant  ansunie^l  and 
agreed  to  be  performed  and  observed  by  the 
aaid  railroad  company,"  etc,  "By  the  terms 
of  anid  loaw  of  -lune  1,  ISBO,  the  West  Chi- 
cago Street  Railroad  Company  "does  hereby 
^rant,  demise,  and  lease  unto  the  said  trac- 
tion company,  its  Biioceaaors  and  aanigns,  all 
and  sinRular,  the  railways  now  owned  and 
operated  by  the  aaid  railroad  company  in  the 
city  of  Cliicago  and  in  Cook  county,  Illinois, 
and  as  the  same  may  at  any  time  hereafter 
be  located  or  constructed,  ,  .  .  togeth- 
er with  all  appurtenances  and  property, 
real,  personal,  moneys,  securities,  and  choacs 
in  action,  belonging  to  the  party  of  the  llr^t 
part,  and  all  contract  and  ordinance  riglitB 
and  privileges  connected  with  or  relating  to 
the  construction,  maintenance,  and  opera- 
tion of  the  said  demised  railways,  or  any 
part  thereof,"  etc.  It  is  also  recited  in  said 
Wse  of  June  1,  1800,  that  "the  said  traction 
company  shall  have  the  right  and  power  to 
.  .  .  do  all  other  things  that  an  abso- 
lute owner  can  do  except  to  sell  and  assign" 
the  stock,  etc.  In  said  lease  of  June  1,  1S90, 
ii  the  following  recital :  "The  said  traction 
company  to  hold  the  said  properties  as  fully 
and  entirely  as  the  same  now  are,  or  may 
hereotter  be  vested  in  the  aaid  railroad  com- 
pany, its  successors  or  assigns,  saving  and 
reserving,  however,  the  frniichiso  of  being  it 
corporation  and  every  other  right  or  privi- 
lege which  is  or  may  be  necessary  to  preserve 
the  coqiorate  existence  of  the  said  party  of 
the  first  part."  It  is  also  said  in  said  lease 
ol  June  1,  I89S,  that  "the  traction  company 
.  .  .  shall  maintain  and  effectually  oper- 
ate said  railways  to  the  extent  that  it  shall 
have  the  lawful  right  so  to  do."  Since  June 
or  July,  1SJ)9,  appellant  has  continued  to 
operate  all  of  the  West  and  North  side  lines. 
Upon  the  trial  in  the  criminal  court  of 
Cook  county,  at  the  close  of  the  evidence, 
appellant  moved  the  court  that  judgnient  be 
altered  in  its  favor,  upon  the  alleged  ground 
that  {}  1723  and  IT2S  of  the  Revised  Code 
of  Chicago  impaired  the  obligation  of  the 
contract  between  the  city  and  the  appellant, 
and  upon  the  ground  that  said  sections  de- 
prived the  defendant  of  its  property  without 
due  process  of  law,  and  denied  to  it  the 
equal  protection  of  the  laws;  the  latter 
ground,  however,  having  more  particular  ref- 
erence to  the  eight  actions  not  here  under 
consideration,  but  taken  as  a  separate  case. 
The  court  overruled  the  motion,  and  the  de- 
fendant then  and  there  took  exception.  Ap- 
pellee, the  plaintifT  below,  by  its  counsel, 
submitted  U>  the  court,  and  the  court  held, 
certain  written  piytpositions  of  law,  to  the  ef- 
fect that  appellant  was  guilty  of  a  violation 
of  aaid  i  1723;  that  the  city  of  Chicago  was 
authorized  to  pass  ordinances  ri^ilating 
street-railway  farea  and  transfo's:  that  i 
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1723  was  a  valid  and  lawful  exercise  of  th» 
city's  powers  to  regulate  street-railway  fares 
and  transfers,  and  did  not  violate  any  pro- 
vision of  the  Constitution  of  the  state  of  Il- 
linois; that  said  !  1723  applies  to  cases 
where  a  person,  firm,  or  corporation  has  sub- 
sequently become,  and  still  is,  the  owner  or 
lessee  of,  or  has  subsequently  assumed  the. 
operation  of,  and  is  actually  engaged  in  tbo- 
operation  of,  two  lines  of  street  railway,  each 
within  the  city  of  Chicago,  which  join,  con- 
nect, cross,  intersect,  or  come  within  £00' 
feet  of  each  other.  Tj  ilie  tiDldiuj  of  these 
propositions  the  defendant  excepted.  Tha- 
defendant,  by  its  counsel,  submitted  to  the 
court,  and  the  court  refused,  certain  writ- 
ten propositions  of  law,  to  the  effect  that- 
said  {}  1723  and  1725  were  in  contravention 
of  the  Constitution  of  the  United  States,  in 
that  they  deprived  defendant  of  its  proper- 
ty without  due  process  of  law,  and  denied  to- 
il the  equal  protection  of  the  laws;  that 
said  sections  were  in  contravention  of  the- 
Constitution  of  the  United  States,  upon  tfa» 
'  alleged  ground  that  they  impaired  the  con- 
'  tract  between  plaintiff  and  defendant,  which 
contract  is  alleged  to  have  been  in  forca- 
when  said  sections  were  passed,  and  ever 
since  thst  time;  that,  as  matter  of  law,  un- 
der the  law  and  the  evidencp,  the  jadgmcnt 
should  be  for  the  defendant;  that  an  act  ot 
the  legislature  approved  June  0,  1SS7,  enti- 
tled "An  Act  to  Amend  the  Title,  and  Sec- 
tions 1  and  3,  of  an  Act  Entitled  '  An  Act 
in  Regard  to  Horse  and  Dummy  Roilroads,'  " 
approved  March  19,  1874  (Laws  1807,  p. 
282),  repealed  so  much  of  }  172^  at  relate* 
to  transfers ;  that  the  common  council  ot 
the  city  of  Chicago  had  no  power  on  April 
S  or  S,  1807,  to  pass  so  much  of  f  1723  a« 
relates  to  transfers,  or  to  require  any  street 
railway  company  then  or  thereafter  owning, 
leasing,  or  operating  a  street  railway  in  saiif 
city  to  furnish  any  passenger  who  had  paid 
his  fare  for  riding  on  any  car  of  such  street 
railway  a  transfer  ticket  entitling  such  pas- 
senger, without  further  charge,  to  be  car- 
ried on  any  other  line  owned,  leased,  or  op- 
erated by  such  railway  company,  adjoining. 
connecting,  crossing,  or  intersecting  the  linn- 
upon  which  such  passenger  first  took  pas- 
sage, for  a  continuous  trip  for  any  distancn- 
within  the  limts  ot  said  city;  that'  so  much 
of  S  1723  as  relates  to  transfers  does  not  ap- 
ply to  two  different  systems  of  street-rail- 
rond  lines  which  crossed  or  connected  with 
each  other,  and  were  built  and  in  operation 
befnre  and  at  the  time  of  the  passage  of  said 
ordinance,  but  which  said  systems  at  the 
time  of  the  passage  of  said  ordinance,  and 
previous  thereto,  were  aevenilly  in  the  pos- 
session of  and  operated  by  distinct  and  inde- 
pendent corporations.  To  the  refusal  of 
these  propositions,  appellant,  by  its  coun- 
sel, excepted. 

Jfr.  W.  W.  Oarler,  with  Mr.  Owyu 
Oa,mett,  for  appellant: 

The  charters  of  appellant's  eonstitnent 
companies  constitute  contracts  as  to  rates 
of  fare.  The  Municipal  Code  im^irs  theso 
contracts,  and  therefore  ii  in  Tiolation  of 
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the  gnarantiee  of  the  Conatitutiou  of  the 
United  StaUe  and  of  the  state  of  Illinoia. 

Chkago  v.  Sheldon,  9  Wall.  B3,  IS  L.  ed. 
6Mi  Bloan  v.  Pacifio  It.  Co.  61  Mo.  24,  2L 
Am.  Eep.  367;  Philadelphia,  W.  i  B.  B.  Co. 
T.  Boicert,  4  Eouet.  (Del.)  500;  Detroit  t. 
Detroit  Citixena'  Ktreet  R.  Co.  184  U.  S. 
368,  4S  L.  ed.  592,  22  Sup.  Ct  Rep.  410; 
Cleveland  City  B.  Co.  v.  CUvelatui,  84  Fed. 
385;  Detroit  v.  Detroit  City  R.  Ca.  60  Fed. 
161. 

The  requiremeut  that  appellant  furnish 
transfere  is  in  impairment  oi  its  rights. 

Sloan  Y.  Pacifio  R.  Co.  01  Mo.  24,  21  Am. 
Rep.  397 ;  PMladelphia,  W.  A  B.  R.  Co.  v. 
Bowers,  4  Houst.  (Del.)  &06;  WalUt  Walla 
V.  Waila  Walla  Water  Co.  172  U.  S.  15,  43 
h.  ed.  347,  IB  Sup.  Ct.  Rep.  77;  Detroit 
Detroit  Cititena'  Street  R.  Go.  184  U.  S.  31 
40  L.  ed.  692,  22  Sup.  Ct.  Rep.  410. 

The  charters  of  the  Chicago  West  Division 
Railway  Ck)inpan]>'  and  the  Chicago  North 
DivisicD  RailwH]'  Company,  which  provided 
that  the  rate  of  fare  should  not  exceed  5 
cents,  constituted  contracts  between  the  city 
of  Chicago  and  the  railway  companies  that 
the    latter   should   be   entitled  to  charge  6 

Chicago  v.  Sheldon,  9  Wall.  SO,  19  L.  ed. 
696;  Cleveland  City  R.  Co.  v.  Cleveland.  94 
Fed.  401 ;  Detroit  v.  Detroit  City  H.  Co.  00 
Fed.  lal ;  Detroit  v.  Detroit  Citixeru'  Street 
R.  Co.  1S4  U.  S.  308,  46  L.  ed.  S92,  22  Sup. 
Ot.  Rep.  410. 

The  l^slature  of  the  sUte  of  Illinois  had 
the  power,  in  1865,  to  make  irrevocable  con- 
tracts as  to  rates  of  fare  tor  the  period  of 
ninety-nine  yean. 

Coolev,  Const.  Lim.  8th  ed.  334;  Georgia 
R.  &  Bkg.  Co.  V.  Smith,  128  U.  S.  174,  32 
L.  ed.  377,  9  Sup.  Ct.  Rep.  47;  Pingrea  v. 
Michigan  C.  R.  Ca.  118  Mich.  332,  S3  L.  R. 

A.  274,  76  N.  W.  836;  Sloan  v.  Pacifio  R. 
Co.  61  Mo.  30,  21  Am.  Rep.  397 ;  Philadel- 
phia, W.  d  B.  R.  Co.  V.  Boivers,  4  Honst. 
(Del.)  506;  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  8.  15,  43  L.  ed.  347,  19 
Sup.  Ct.  Rep.  77;  Freeport  Water  Co.  v. 
Freeport,  180  U.  S.  693,  45  L.  ed.  679,  21 
Sup.  Ct  Rep.  493 ;  Nevi  Orleans  Oaalight  Co. 
y.  Louisiana  lAgkt  A  H.  P.  tt  Mfg.  Co.  115 
U.  B.  872,  29  L.  ed.  618,  6  Sup.  CX.  Rep. 
252;  Detroit  v.  Detroit  Citisene'  Street  E. 
Co.  184  U.  S.  368,  48  L.  ed.  592,  22  Sup.  a. 
Rep.  410;  Detroit  v.  Detroit  City  R.  Co.  68 
Fed.  867. 

Clause  42,  t  1.  i  63i  art.  6,  of  the  general 
incorporation  act  of  1872  does  not  grant  to 
cities  any  power  whatsoever  over  street  rail' 
road  companiee. 

Moaongahcta  Bridge  Co.  v.  Pittsburgh  d 

B.  R.  Co.  114  Pa.  484,  8  Atl.  223;  Panoell 
v.  Chieaqo,  71  111.  272;  Old  Colony  Trust 
Co.  V.  Atlanta,  83  Fed.  39,  32  C.  C.  A.  132, 
69  U.  S.  App.  230,  88  Fed.  S59;  Philadel- 
phia, W.  &  B.  R.  Co.  V.  Bo^Bers,  4  Houst. 
(Del.)  606;  r^ynchhurg  v.  Norfolk  i  W.  R. 
Co.  80  Va.  237,  66  Am.  R^.  692. 

The  powers  of  municipal  corporations  are 
•trictly  construed. 

Mather  v.  Ottatea,  114  III.  664,  3  N.  E. 
216;  BaeMng  y.  Roek  Itlaiid,  123  111.  471, 
£0  L.  R.  A. 


21  N.  £.  668;  Lot  AngeUt  City  Water  Co. 
V.  Loa  AngeUa,  88  Fed.  729;  1  Dill.  Mun. 
Corp.  p.  115;  Treadioay  v.  Schnauber,  I 
Dak.  238,  46  N.  W.  464;  Mintum  v.  Lame,. 
23  How.  130,  10  L.  ed.  575;  Yonkera  v.  Tan- 
kers R.  Co.  51  App.  Div.  271,  84  N.  Y.  Supp. 
955 ;  Ra  Lee  Tong,  9  Sawy.  333,  18  Fed.  253  ; 
Mt.  Plea^nt  v.  Breeze,  11  Iowa,  399;  RotA- 
eater  v.  CoIUtu,  12  Barb.  559. 

Doubta  as  to  the  existence  of  a  powH  ara 
resolved  against  the  municipality. 

Emmona  v.  Lmciatovm,  132  II).  330,  8  L. 
R.  A.  328,  24  N.  E.  68 ;  Cairo  v.  Cofeinon, 
63  111.  App.  687;  1  Dill.  Mun.  Corp.  p. 
115;  Loa  Angeles  City  Water  Co.  v.  Ihm 
Angclea,  88  Fed.  729 ;  Treadaay  v.  Schnaub- 
er. 1  Dak.  238,  46  N.  W.  484;  Mintum  v. 
Larue,  23  How.  436,  16  L.  ed.  575;  Btc*- 
mond  T.  Richmond  i  D.  R.  Co.  21  Qratt. 
614;  Port  Huron  v.  McCall,  48  Mich.  666, 
10  N.  W.  23;  Yonkera  v,  Yonkcra  R.  Co.  61 
App.  Div.  271,  84  N.  Y.  Supp.  955;  15  Am. 
&,  Eng.  Enc.  I^aw,  p.  1039;  Cutro  v.  BrosSr 
101  111.  478;  Danville  v.  Danville  Wafer  Co. 
178  111.  311,  53  N.  E.  118. 

fietieral  words  are  not  e.itended  to  things. 
superior  in  rank  to  those  speciHcally  men- 

Sandiman  t.  Breath,  7  Bam.  A  C.  99^ 
Dwarris,  Stat.  656;  2  Inat.  chap.  47,  p.  478; 
Caaher  v.  Hulmca,  2  Bam.  &  Ad.  592;  Can- 
tcrburu'a  Caae.  2  Cope,  46a;  Amber  v.  Whip- 
ple, 139  III.  317,  28  N.  E.  841. 

A  legislature  is  presumed  to  know  prior 
legislation,  and  to  have  intended  to  change 
the  meaning  of  a  statute  when  it  baa 
amended  its  text. 

Rich  V.  Keyarr,  S4  Pa.  89;  Cairo  v.  Bro**,. 
10!  111.  475;  Henry  v.  Tilaon,  17  Vt.  48S. 

The  general  [wwer  to  "regulate"  does  not 
include,  us  an  incident,  the  right  to  fix  rates 

Detroit  v.  Detroit  Cititem'  Street  R.  Co. 
184  U.  S.  363,  46  L.  ed.  592,  22  Sup.  Ct.  Rep. 
410;  Interstate  Commerce  Commission  v. 
Cincinnati,  If.  O.  d-  T.  P.  R.  Co.  187  U.  B. 
494,  42  L.  ed.  251,  17  Sup.  Ct.  Rep.  896. 

A  general  power  to  r^ulate  fares  doe» 
...it  include,  as  an  incident,  a  power  to  re- 
quire transfer  slips. 

Old  Colony  Trust  Co.  v.  Atlanta,  83  Fed. 
39,  32  C.  C.  A.  132,  59  U.  S.  App.  230,  8» 
Fed.  859;  Lake  Shore  d  M.  B.  R.  Co.  t. 
Smith,  173  U.  S.  600,  43  L.  ed.  881,  19  Sup. 
a.  Rep.  585. 

If  clause  42  of  the  cities  and  village  act 

ithoriKcd  the  city  to  regulate  fares  of 
street  railroads,  and  required  the  giving  of 
transfer  slip^,  !iuch  power  did  not  extend  to 
street  railroads  in  existence  under  spociai 
'.arters  when  clause  42  was  enacted. 

Ottawa  V.  Im  Salle  County,  12  III.  340; 
Braoeville  v.  Doherty,  30  111.  App.  851 ;  Peo- 
ple em  rtl.  Uineh  v.  Harrison,  185  III.  313, 
58  N.  E.  1120;  Ridgvay  v.  Oallatin  County, 
IBl  III.  621,  65  N.  E.  148;  People  em  ret. 
Contun  V.  Mount,  87  III.  App.  203;  Qunnart- 
ahon  V.  Sterling,  92  111.  673;  Swigart  v. 
People,  50  111,  App.  188;  Butti  v.  Eerr,  12S 
III.  639,  14  N.  E.  671;  S  Thomp.  Ck>rp.  f 
S679;  firoteu  v.  Philadelphia  County,  21  Pa. 
43;  JlfeXcnna  r.  Edmundstone.  91  N.  T.  233t 
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Dclen  7.  Renick,  37  Mo.  SOS ;  Morion  v.  Mo- 
bile Bchotil  Comra.  43  Ala.  SUS;  Slate,  North 
Hadeon  County  B.  Co.,  Prosccntors,  t.  Ho- 
bokm,  41  N.  ,1.  L.  71;  Ruahville  v.  Riuh- 
ville,  32  111.  App.  323;  Ea»t  St.  Louis  v 
Maauxll,  99  111.  444;  Rankin  v.  Cowden,  06 
lU.  App.  139;  LcmU  v.  Cook  County,  T3  II 
App.  IBS;  Hyde  Park  v.  Oakicooda  Cctni 
tery  Agao.  119  111,  141,  7  N.  E,  627;  Tra«sch 
V.  Coot  Coun(i/,  147  111.  537,  35  N.  E,  477; 
Cantrell  v.  Seavcmt,  163  III.  171,  48  N.  E. 
186. 

Section  1723  of  tlie  Miuiiciiwl  Code  ot 
<IhiCB)^  bag  no  application  to  the  north  un<i 
west  Bids  syBtems  of  appellant. 

Ellia  V.  MUwuvkee  Cilij  R.  Co.  07  Wis 
135,  58  Am.  Kep.  %5%,  30  N.  VV.  218;  Ryd, 
Park  V.  Oakicovd*  Cemetery  A»ao.  119  III. 
141,  7  N.  E,  627;  Chicago,  Ht.  P.  A  K.  C.  K. 
Co.  r.  Kantas  City,  SI.  J.  a  C.  B.  R.  Co.  3S 
Fed.  5a. 

Tlie  |>owcr  of  a.ini^ment  was  grHiited  to 
tha  predweasora  of  afipellant  by  their  cha: 

Chicago  v.  Evang,  %4  111.  S2;  Liebcrmann 
V,  Chicago  &  8.  8.  Rapid  Transit  R.  Co.  !■ 
HI.  148,  30  N.  E.  544 ;  People  t*  rcl.  Ca 
trelt  v.  St.  7.o«i«,  .4.  *  T,  H.  R.  Co.  176  III. 
" ),  35  L.  R.  A.  U66,  45  N.  E.  B24,  52  N.  E. 


202. 

The  Tight  grantnl  by  llie  legislature  to 
take  a  certain  toll  is  a  franchise  and  prop- 
erty, and  not  n  mere  iuimunity  or  t-xenip- 

I'icnrd  V.  EaKt  Tennessee.  Y.  A  0.  R.  Co. 
130  U.  S.  637,  32  L.  ed.  1051,  0  Sup.  Ct. 
Rep.  640;  Morgan  v.  howi»iana,  n3  U.  S. 
217,  23  L.  ed.  800;  Bcckman  v.  Saratoga  & 
S.  R.  Co.  .1  Paige.  74.  22  Am.  Dec.  679;  DatU 
V.  New  York,  14  N.  Y.  623.  07  Am.  Dec. 
Truckec  S  T.  Turn,,.  Road  Co.  v.  Campbett, 
44  Cal.  90;  Sellers  v.  Union  Lumbering  Co. 
30  Wi?.  ,';25. 

A  lease  of  railroad  property,  made  under 
atatutory  authority,  cxrricB  all  franchiK«>ti 
of  the  lesfor,  including  whatever  right  it  has 
to  take  lol)». 

Jacksonrille,  L.  A  St.  L.  R.  Co.  v.  Louis- 
ville d  N.  R.  Co:  150  111.  484,  37  N.  E.  024; 
Chicago  v,  Evane,  24  111.  54 ;  People  ex  rel. 
Cantrell  v.  St.  Louis,  A.  &  T.  E.  R.  Co.  176 
III.  520,  35  L.  R.  A.  050,  46  N.  E.  S24,  52 
N.  E.  292;  Chicago  Wcsi  Dii:  II.  Co.  v.  Met- 
ropolitan Wrst  Side  Eko.  R.  Co.  152  III. 
019,  38  N.  E.  736;  Campbell  v.  ilarielta  rf 
G.  R.  Co.  23  Ohio  St.  168;  Banirtt  v.  Brook- 
iya  Heights  R.  Co.  53  App.  Div.  432,  05 
N.  Y.  Supp.  1072;  Fisher  v.  Now  York  C.  A 
H.  R.  Co.  40  N.  Y.  644;  Santa  Ana  Wafer 
Co.  V.  San  Buenatcntui-a.  56  Fed.  339. 

Even  where  street  railroad  corporations 
lose  their  identity  by  consolidation,  the 
rlghtfl  ot  both  aa  to  rates  of  fare  pass  to 
the  new  corporation. 

Cilisens'  Street  R.  Co.  v.  Memphis,  fi3 
Fed.  715;  Afriea  v.  Jiiwxcille,  70  Fed.  738; 
State  ex  re/.  Wilbur  v.  Trenton  Pass.  R.  Co. 
-67  N.  J.  L.  212.  31  Atl.  238;  Tennessee  v. 
Whitirorth.  Ill  U.  S.  145,  2H  L.  ed.  835,  6 
Sup.  Ct.  Rep.  640. 

There  was  no  limitation  in  the  Constitu- 
tion of  ISIS,  or  that  of  1848,  upon  the  power 
59  L.  B.  A. 


of  tJie  legislature  to  bu^ftin  away  its  right 
to  regulate  tolls  to  be  charged  on  street 

Stale  Bank  v.  People,  5  III.  304;  Xeu- 
stadt  V.  Illinois  C.  B.  Co.  31  111.  484;  IIU- 
noit  C.  R.  Co.  V.  Irvm,  72  III.  454;  Illinois 
0.  R.  Co.  V.  Goodwin,  84  111.  262;  PeopI« 
i:x  rel.  Peabody  v.  Chicago  Oas  Trust  Co. 
l;<0  III.  290.  8  L.  R.  A.  407,  22  N.  E.  798. 

In  the  absence  of  definite  constitutional 
restrictions,  the  power  of  the  It^islature  to 
bargain  away  the  right  to  reflate  rates  is 
unquestioned. 

WaUa  Walla  v.  Walla  Walla  Water  Co. 
172  U.  S,  1.  43  L.  ed.  341,  19  Sup.  Ct.  Kep. 
77;  J^s  .ingeles  v.  Ii0»  Angeles  Water  Co. 
177  IT.  R.  558,  U  L.  ed.  886,  20  Sup.  Ct. 
Rep.  736;  Freeport  Water  Co.  v.  Freeport, 
180  U.  S.  587,  45  L.  ed.  679,  21  Sup.  Ct. 
Rep.  493;  Detroit  v.  Detroit  Citizens'  Street 
K.  Co.  184  11.  S.  368,  46  L.  ed.  692,  22  Sup. 
Ct.  Bep.  410. 

ft  was  the  established  policy  of  the  state, 
prior  to  1870.  throughout  all  branches  ot 
the  {COTcminent,  to  favor  grants  of  exclu- 
sive, irrevocable  privileges. 

People  ex  rel.  Feabodii  v.  Chicago  Oas 
Trust  Co.  130  Hi.  290.  8L.  R.  A.  497,  22  N. 
E.  708;  State  Bank  v.  People,  6  111.  303. 

Where  the  charter  of  a  city  gives  it  pow- 
er to  amend  and  repeal  ordinances,  such 
power  does  not  authorize  it  to  amend  or  re- 
peal charters  in  the  nature  of*  ccmtracts 
granted  UJider  legislative  authority. 

People  V.  O'Brien.  Ill  N.  Y.  45,  2  L.  R. 
A.  255,  18  K.  E.  092;  Neio  Jersey  v.  Yard, 
05  U.  S.  110,  24  L.  ed.  352. 

On  periston  for  rehearing. 
Mr.  WIIllAm  J.  O&lbonB,  also  for  ap- 
pellant: 

Where  a  legislature  has  given  a  subject 

special  consideration, — that  is,  has  l^slated 

concerning  it  by  special  act. — a  subsequent 

general   law  will  not  be  held  to  affect  the 

itter  which  has  been  the  subject  of  spec. 

legislative  provision. 

r.ciri*  V.  Cook  County,  72  HI.  App.  155; 

Rashville  v.  Riuhville,  32  111.  App.  323;  Ot- 

1m  Salle  County,  12  111.  339;  Bydt 

Park  V.  Oaktcoods  Cemetery  Asto.   110  111. 

141,    7    N.    E.    027;    Slate.    Sortk  Hudson 

County  R.  Co.,  Prosecutors,  v.  Boboken,  41 

N.  J.  L.  71. 

legislature  declared  by  special  acts 
that  a  fi-cent  fare  might  be  charged  on  the 
lines  of  the  North  Chicago  City  Railway 
Company,  and,  likewise,  that  a  5-eeut  fare 
might  be  charged  on  the  lines  of  the  Chica- 
go West  Division  Railway  Company. 

Cleveland  City  R.  Co.  v.  Cleveland,  94 
Fed.  401;  Detroit  v.  Detroit  Citizens'  Street 
•o.  184  U.  S.  389,  46  L.  ed.  C08,  22  Sup. 
Ct.  Rep.  410;  Dclroil  v.  Detroit  City  R.  Co. 
GO  Fed.  IGl. 

igbt  lo  fix  the  charges  of  hackmea 
and  draynien  is  a  very  different  matter  from 
the  power  to  determine  the  comjfiensation  af 
a  street  railway  company  or  other  incorpo- 
rated carrier. 

Otd  Colony  Trust  Co.  r.  Atlanta,  83  Fed. 
39;  Philadelphia,  W.  d  B.  R.  Co.  t.  Boioen, 
4  Houst.  (Del.)  606. 
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Where  a  street  railroad  is  leased,  tbe  tea- 
Bee  operates  tbe  road  demised,  aot  under  ita 
own  frtinchiseB,  but  under  those  of  the  lea- 

Chicago  V.  Evans,  24  III.  S3;  JaekeonvilU, 
L.  &  SI.  L.  R.  Co.  V.  Louigtille  &  N.  R.  Co. 
150  111.  484.  37  N.  E.  9Z4;  People  ex  rei. 
Cantrelt  v.  8t.  Louis.  A.  &  1\  H.  R.  Co.  178 
111.  520,  35  L.  R.  A.  866,  45  N,  E.  824.  52 
N.  E.  202;  CamphfU  v.  Jfarieito  A  C.  R.  Co. 
23  Ohio  St.  ll!8;  Barnett  v.  Brooklyn 
Heights  R.  Co.  53  App.  Div.  432,  05  K  " 
Supp.  1072;  Fiaker  v.  A'etr  I'orfc  C.  &  I 
R.  Co.  46  N.  Y.  C44, 

Messrs.  OliArlea  H.  Walker,  Hearr 
Sebofield,  and  Olareaoe  M.  Ooodwin, 
for  appellee: 

The  common  eouncil  of  the  city  of  Chi 
HO  had  the  power  to  prescribe  a  reasonable 
maxiniuni  rate  of  fare  to  he  charged  hj 
person,  firm,  or  corpornlion,  mgag^  in  ti 
businesa  of  carrying  passengers  for  hire,  for 
■carrying  a  person  from  one  point  to  another 
point  within  the  limits  •!  the  cily  of  Chi- 
cago. 

Fray\ktord  &  P.  Pass.  R.  Co.  v.  Philadel- 
phia, 58  Pa.  lly,  98  Am.  Dec.  242;  Allerton 
V.  Chicogo,  B  Hiss.  652,  6  Fed.  555;  i>eon  *. 
Ohicago  General  E.  Co.  04  111.  App.  165. 

Tba  power  delegated  to  the  council  of  the 
-city  of  Chicago  was  a  power  to  legislate,  to 
fix  reasonable  maximum  rates  by  law,  a 
governmental  power,  and  not  to  make  a  con- 
tract with  any  person,  firm,  or  corporation 
-engaged  in  the  business  ot  carrying  passen- 
gers for  hire  obligating  itsoif  (the  council) 
never  to  change  the  rates  once  fixed. 

Muna  V.  Illinois.  04  U.  S.  118,  24  L.  ed. 
77;  Chicago,  B.  £  Q.  R.  Co.  v.  io.i>a,  01  U. 
S.  155,  sub  now.  Chicago,  B.  &  <).  R.  Co.  v. 
Cutts,  21  L.  ed.  04 ;  Peik  v.  Chicago  A  J/.  W. 
R.  Co.  04  U.  S.  104,  24  L.  ed.  07 ;  jS(one  v. 
Farmers'  Loan  iC  T.  Co.  116  U.  S,  325,  20 
h.  ed.  942,  6  Sun.  Ct.  Kep.  331.  388,  1101; 
St.  Louis  tt  B.  P.  R.  Co.  v.  aill,  1513  U.  S. 
640,  30  U  ed.  5C7.  15  Sup.  Ct.  Rep.  484; 
fan  Diego  Land  &  Toxon  Co.  v.  National 
City,  174  I!,  S.  730,  43  L.  ed.  1154,  10  Sup. 
-Ot.  Rep.  804 !  Atlantic  ti  P.  R.  Co.  v.  United 
aiittes,  76  Fed.  180. 

If  the  words  used  leave  room  for  doubt, 
that  is  fatal  to  a  claim  of  grant. 

Covington  d  L.  Tump.  Road  Co.  v.  Sanit- 
ford,  181  U.  S.  578,  11  L.  ed.  680,  17  8up. 
Ct.  Rep.  108:  Mobile  d  0.  R.  Co.  v.  Tennes- 
see, 153  U.  S.  480,  38  L.  ed.  783,  14  Sup. 
Ct.  Rep.  068  i  Vickaburg,  S.  d  P.  R.  Co.  v. 
Dennis,  116  U.  S.  665,  20  L.  ed.  770,  6  Sup. 
Ot.  Rep.  625. 

The  grant  is  personal  to  the  grontee,  «n. 
less  apt  words  are  uaed  showing  that  the 
grant  ia  transferable  by  the  grantee. 

St.  Louis  d  S.  F.  R.  Co.  v.  (Jill,  156  U.  R. 
619,  30  L.  ed.  567,  15  Sup.  Ct.  Rep.  484; 
Morgan  v.  Louisiana,  03  U.  S.  217,  224,  23 
Jj.  ed.  860;  Yo:mo  d  if.  Valley  R.  Co.  v. 
Tkumat,  132  U.  S.  174,  33  L.  ed.  302.  10  Sup. 
Ct.  Rep.  68:  Wilmington  d  W.  R.  Co.  v. 
AUirook,  140  U.  S.  279,  38  L.  ed.  972,  13 
Sup.  Ct.  Rep.  72;  Dclatcare  Railroad  Tax. 
18  Wall.  208,  sub  nom.  Minot  v.  Philadel- 
phia, W.  d  B.  R.  Co.  21  L.  ed.  888. 
-00  L.  R.  A. 


,,  wisely  or  unwisely. 


A  transfer  of  "'^perty,"  or  of  "rights  and 
privileges,"  or  of  "franchises,"  will  not  car- 
ry an  immunity  from  taxation,  or  from  leg- 
islative control  over  rates,  or  an  immunity 
from  the  exercise  of  any  other  governmental 
power,  whioli  the  Supreme  C^rt  of  the 
United  Static  has  held, 
to  be  alienable. 

Pictird  V.  East  Tennessee,  V.  d  0.  B.  Co. 
130  U.  S.  837,  32  L.  ed.  1051,  9  Sup.  Ct. 
Rep.  640;  Covington  d  L.  Tump.  Road  Co. 
V.  SaiidfiiTd,  1B4  V.  a.  678,  41  h.  ed.  560,  17 
Sup.  Ct.  Rep.  198. 

The  ordinances  of  IS.'iS  and  1850  do  not 
in^nt,  eit'ier  to  the  Chicago  West  Division 
Railway  Ootnpniiy,  or  to  the  Nonh  Ohicugo 
City  lUilwny  Company,  immunity  from  fu- 
ture exercise  by  the  council  of  ita  power  to 
prescribe  the   ratc-s  to  be  charged  by   saiil 

Covlngloa  d  L.  Titrnp.  Road  Co.  v.  Sand 
ford.  164  U.  S.  673,  41  h.  ed.  500,  17  Sup. 
Ct.  Rep.  10S;  DanvilU  \.  Dancille  Water 
Co.  178  ltl.312,  53  N.  E.  118;  Rogers  Park 
Water  Co.  v.  Fergm,  176  III.  570,  53  N.  K, 
363;  Buffalo  East  8ide  R.  Co.  v.  Buffalo  ■ 
Street  R.  Co.  Ill  N.  Y.  132,  2  L.  R.  A.  384. 
10  N.  E.  8.1. 

Under  the  Constitution  of  1870,  the  gener- 
al assembly  is  jKiwerless  to  alienate  it^  gov- 
errmentnl  control  over  rates. 

Piqua  Branch  of  Stale  Rank  v,  Knoop,  16 
How.  360.  14  L.  ed.  977 ;  Laurel  Fork  d  B. 
H.  H.  Co  V.  West  Virginia  Trantp.  Co.  2S 
W.  Va.  384. 

The  ordinance  on  which  the  action  is  baaed 
is  consistent  with  the  alleged  contracts,  and 
does  not  impair  their  obligation,  because  it 
does  not  change  the  rate  of  fare  fixed  in  the 
alleged  contracts. 

Peoph  ex  rel.  Jadcson  v.  Snburhan  R.  Co. 
178  111.  594,  40  L.  R.  A.  650,  63  N.  E.  340. 

The  words  "the  rate  of  fare  shall  not  ex- 
oetd  5  cents"  only  limit  the  power  of  the 
grantee,  in  the  absence  of  legislation,  to  fix 
They  do  not  limit  tha  power  of 

c  d  P.  R.  Co.  7.  United  Stale*.  76 

not  shown  that  the  effect  of  the  or- 
dinance, if  enforced  over  both  the  "union 
lines"  and  "consolidated  lines"  as  one  sys- 
tein  of  railway,  will  so  cut  into  the  earn- 
iugs  of  appellant  as  to  constitute  a  taking 
of  its  property. 

jSan  Diego  Land  £  Tovm  Co.  v.  National 
City,  174  U.  S.  730,  43  L.  ed.  1151.  19  Sup. 
Ct.  Rep.  804;  St.  Lotlil  d  8.  F.  B.  Co.  v. 
am.  156  U.  S.  640,  30  L.  ed.  667.  16  Sup. 
Ct.  Rep.  481:  Catling  v.  Kansas  City  Stock 
Yards  Co.  133  U.  S.  79.  sub  nom.  C^tinq 
V.  Oodard.  40  I>.  ed.  02,  22  Sup.  Ct.  Rep.  30; 
Chicago  d  G.  T.  If.  Co.  v.  Wellman,  143  U. 
S.  39li.  30  L.  ed.  170,  12  Sup.  Ct.  Rep.  400, 

Even  it  the  ordinance  were  not  expressly 
prospective,  it  would  be  so  construed,  and 
-ould  apply  to  persons  and  corporations  and 
territory    subsequently    coming    under    its 

niinois  C.  R.  Co.  v.  Chicago.  173  111,  471, 
,53  L.  R.  A.  408,  55  N.  E.  1101,  170  U.  8. 
046,  44  L.  ed.  622.  20  Sup.  Ct.  Rep.  609; 


the  city. 

Atlanli. 
Fed.  188. 
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De  Lima  r.  Bidu>ell,  1S2  U.  S.  192,  45  L, 
«d.  10S4,  21  Sup.  a.  Bep.  743. 

A  charter  expresaly  made  subject  to  fu- 
ture general  l^alation  of  the  slate  upon 
the  Bubjpct  of  rates  of  tare  is  no  grant  of 
immunit;  from  legislative  control. 

Tomlinson  t.  Jcagitp,  15  Wall.  464,  21  L. 
ed.  204;  lonitville  IVnfer  Co.  v.  Clark,  143 
U.  B.  1,  30  L.  ed.  56,  12  Sup.  Ct.  Bep.  340 1 
Hamilton  Gatlight  A  Coke  Co.  v.  Hamilton, 
■  14«  U.  e.  258,  STO,  3Q  L.  ed.  903,  968,  13 
Sup.  Ct.  Rep.  00 ;  Nfib  York  ex  rel.  ScAuri 
V.  Cool,;  148  U.  8.  307,  412,  37  L.  ed.  498. 
13  Sup,  Ct.  Ren.  6+5;  Nete  Jersey  v.  Yard, 
9S  U.  S.  101,  IH,  24  L.  ed.  362;  People  V. 
O'Brien,  111  N.  Y.  1,  2  L.  R.  A.  255,  18  N. 
E.  fl92;   Ruggiei  v.  iniwi»,  108  U.  S.  62G, 

27  L.  ed.  812,  2  Sup.  Ct.  Rep.  832;  ilinne- 
apolis  d  8t.  h.  R.  Co.  v.  Emmon».  I4S  U.  S. 
364,  37  L.  ed.  769,  13  Sup.  Ct.  Rep.  870; 
\eui  York  d  H.  B.  ft.  Co.  v.  Bristol,  151  U. 
S.  566.  507,  3S  L.  ed.  260,  272,  14  Bup.  Ct. 
R^  437. 

The  city  council,  in  givine  ite  consent  to 
the  use  of  a,  street  by  a  railroad  company, 
*  may  impose  such  terms  and  conditions  as 
are  beneficial  to  the  public.  Such  a  pro. 
vision  is  not  a  contract  within  the  mean, 
ing  of  the  contract  clause  of  the  Federal 
Constitution,  and  such  a  condition  does  not 
prcetude  the  council  from  subsequently  al- 
tering that  rate  of  fare. 

I'eaple  ex  rel.  Jackson  v.  Suburban  R.  On. 
i;S  111.  5U4,  4S  L.  R.  A.  ri60,  53  N.  E.  349; 
(dale  ex  rel.  Rose  v.  Hiltcaukee  County  Sup- 
•r.  Ct.  105  Wis.  661.  81  N.  W.  1046;  Des 
Moines  <las  Co.  v.  Des  Moines,  44  Iowa,  50B, 
24  Am.  Rep.  756;  Kittinger  v.  Buffalo  Trae- 
lion  Co.  IflO  N.  Y.  377,  54  N.  E.  1081;  New 
Jersey  Y.  Wi t«on,  T  Cranch,  164,  3  L.  ed.  303; 
Nor'.hioealern  FerUliising  Co.  r.  Hyde  Park, 
97  V.  S.  659,  24  L.  ed.  1036;  Boston  Beer 
Co.  V.  Maasachutetts,  97  U.  S.  26,  24  L.  ed. 
eS9;  Btone  v.  Mississippi.  101  U.  S.  814,  25 
L.  ed.  1070;  Douglas  v.  Kentucky,  168  U. 
S.  488,  42  L.  ed.  563,  IS  Sup.  Ct.  Rep.  199; 
Butchers'  Union  B.  H.  d  L.  8.  h.  Co.  v.  Cres- 
cent Cily  L.  B.  L.  <t  8.  H.  Co.  Ill  U.  8.  746, 

28  L.  ed.  685,  4  Sup.  Ct.  Rep.  652. 

The  placing  of  a  present  limitation  on  the 
rates  to  be  charged  by  a  water  company  does 
not  imply  intention  on  the  ^rt  of  the  legis- 
lative body  to  barter  away  its  governmental 
right  to  make  such  further  regulations  as 
thereafter  jnay  become  necessary. 

Rogers  Park  Water  Co.  v.  Fergus,  178  III. 
671.  63  N.  E.  363;  Atlantic  d  P.  B.  Co.  v. 
United  States,  76  Fed.  186. 

Where  an  exemption  from  governmental 
control  is  sought,  doubt  as  to  the  ;ne*ning 
is  fatal  to  the  grant  claimed. 

Blone  V.  Farmers'  Loan  A  T.  Co.  116  U,  S. 
325,  SS  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388, 
1101;  Corington  d  L.  Tump.  Road  Co.  v. 
Bandford,  164  U.  S.  578,  41  L.  ed.  660,  17 
Sup.  Ct.  Rep.  198;  Allanlio  it  P.  R.  Co.  v. 
Dnited  States,  76  Fed.  186;  Ruggles  v.  flli- 
fiois,  108  U.  B.  631,  27  L.  ed.  816,  Z  Sup.  Ct. 
Sep.  832;  DanvilU  v.  Danville  Water  Co. 
178  in.  299,  63  N.  E.  118,  180  111.  236,  54 
N.  E.  224,  ISe  III.  326,  67  N.  E.  1129,  180 
U.  8.  619,  45  L.  ed.  696,  21  Sup.  Ot.  Rep. 
ML.  R.  A. 


505;  Rogers  Park  Water  Co.  »,  Fergus,  17» 
111.  671,  63  N.  E.  363,  180  U.  8.  624,  4S  L. 
ed.  702,  21  Sup.  Ct.  Rep.  490;  Freeport  Wat- 
er Co.  V.  Freeport,  186  111.  179,  57  N.  E. 
862,  180  U.  S.  587,  46  L.  ed.  679,  21  Sup. 
Ct  Rep.  403. 

MaKTBder,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

There  is  no  conQict  between  the  parties  •» 
to  the  facts  in  the  three  cases  here  under 
consideration.  The  proof  shows  that  appel- 
lant refused  to  give  a  passenger  on  iti  North 
Clark  street-car  line  a  transfer  ticket  en- 
titling such  passenger  to  a  ride,  without  ad- 
ditional fare,  upon  its  Madison  street  line. 
Tho  proof  also  shows  that  the  appellant  re- 
fused to  give  to  a  passenger  on  its  Madison 
street-car  line  a  transfer  ticket  entitling 
such  passen^r  to  a  ride,  without  additional 
fare,  upon  its  North  Claric  street-car  line. 


street-car  line  a  transfer  ticket  entitling 
such  passenger  to  a  ride  without  additional 
fare,  upon  its  Ualsted  street-car  line.  Un- 
der the  tacts,  therefore,  appellant  was  guilty 
ot  a  violation  of  !  1723  of  the  Revised  Code 
of  Chicago,  as  the  same  is  set  forth  in  the 
statement  preceding  this  opinion.  The  only 
questions  which  anse  upon  the  record,  and 
which  are  presented  for  our  consideration, 
are  questions  of  law,  growing  out  of  the  giv- 
ing and  refusal  of  the  propositions  of  law 
submitted  by  the  parties,  ajid  set  forth  in 
the  statement  preceding  this  opinion.  Coun' 
tel  for  appellant  make  three  points  in  their 
brief  in  support  of  their  contention  that  the 
judgments  entered  by  the  criminal  court  of 
Cook  county  in  these  three  eases  are  erro- 
neous. These  three  points  are  as  follows: 
First,  that  the  charters  of  appellant's  consti- 
tuent companiea  constitute  contracts  as  bi> 
rates  of  fare,  and  that  i  1723  of  the  Munic- 
ipal Code  of  Chicago  impairs  these  con- 
tracts, and  is,  therefore,  in  violation  of  the 
guarantiee  of  the  Constitutions  of  the  United 
States  and  of  the  state  of  Illinois;  second. 
that  the  city  of  Chicago  has  no  power  under 
the  statutes  of  Illinois,  and  has  not  been  au- 
thorised hy  fhc  legislature  of  Illinois,  to  r^- 
ulste  fares  charged  by  street  railroad  com- 
panies, or  to  require  such  companies  to  fur- 
nish transfer  tickets;  and,  third,  that  said 
i  1723,  ^ssed  in  1890,  and  re-enaeted  in 
1897,  and  applicable  to  conditions  then  ex- 
isting, has  no  application  to  transfers  be- 
tween the  North  and  West  side  systems  of 
appellant. 

1.  The  second  point  thus  made  by  appe- 
lant will  be  considered  first.  Has  the  com- 
mon council  of  the  city  of  Chicago  the  power 
to  prescribe  a  reasonable  maximum  rate  «i 
fare  to  be  charged  for  oarrying  a  person 
from  one  point  to  another  within  the  lim- 
its of  the  city  of  Chicago  by  a  person,  firm, 
or  corporation  engaffca  In  the  business  of 
carrying  passengers  for  hire  on  street  rail- 

the  ordinance  of  June  26,  1890,  r«-enaetnl 
on  April  8,  1897,  of  which  IS  1723  and  1725 
~~~  parts,  la  an  ordinance  which  preaeribfa 
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a  rate  of  fare  to  be  ctiarged.  It 
provides  that  the  rate  of  fare  fo  be  charfted 
bj'  any  pereon,  finn,  company,  or  corpora- 
tioti  owning,  leasing,  Tunning,  or  operating 
Htreet  cnra  or  other  vchiclea  for  the  convey- 
ance of  paRsen^i'-t  on  any  alifet  i.tilroad 
trithin  the  limits  of  the  city  of  Chicago  for 
nny  distance  tvitbin  the  city  tiniitg  <4hal1  not 
exceed  5  cents  for  each  passenger  over  twelve 
years  of  age,  and  half  fare  for  each  passen- 
ger over  seven  and  under  twelve  yenrs  of 
age  for  one  continuous  trip,  except  when 
Bueh  street  cars  or  other  vehicles  shall  be 
charternt  for  m  specific  purpose.  Council 
Proceeding  of  1890,  1891,  p.  434.  In  order 
to   determine   whether   or   not   the  city   of 


by  street  railway  companies, 
eesory  to  examine  the  provisions  of  the  pres- 
ent and  former  charters  of  the  city.  Appel- 
lant's contrition,  that  no  power  whatsoever 
over  street  railway  companiea  has  ever  been 
^Mileil  by  the  legi:<laturo  to  the  city  of  Chi- 
<ago,  will  be  found  to  \ia  iucotiect  upon  an 
«>.vamination  oF  the  city  ehartcrn  oC  llj&l, 
1663,  and  1872. 

On  February  14,  1351,  the  legislature 
paned  an  act  entitled  "An  .\ct  in  iteduce 
the  Iiaw  Incorporating  the  City  of  Chicago 
and  the  Several  Acta  Amendatoty  Thereof, 
into  One  Act.  and  to  .Vtiiand  tViu  &,iine." 
Section  4  of  chapter  4  of  this  act  of  18Q1 
provides  as  follows:  "Sec.  4.  The  common 
council  .  .  .  shall  likewise  have  power 
within  the  jurisdiction  of  the  city  by  ordi- 
nance: .  .  .  Ninth.  To  license,  regu- 
late, apd  suppress  haekmen,  draymen,  cart- 
era,  porters,  omnibus  drivers,  cabmen,  pack- 
ers, carmen,  and  all  others  who  may  pursue 
liko  occupations  with  or  without  vehicles, 
under,  other  cognomens,  and  prescribe  their 
compensation.  .     .       Sixty-Second.  The 

common  council  shall  have  power  to  make, 
publish,  ordain,  amend,  and  repeal  all  such 
ordinances  or  by-laws  and  police  regulatioLs, 
not  contrary  to  the  Constitution  of  the  state, 
for  the  good  government  and  order  of  the 
cf^  and  the  trade  and  ctnnmerce  thereof,  as 
may  be  naeessary  or  expedient  to  carry 
into  effect  the  powers  vested  in  the  com- 
mon coiutcii,  or  any  oMcer  of  said  city,  by 
thfa  act;  and  enforce  observance  of  all  rules, 
ordinanoes,  by-laws,  and  police  and  other 
reijulations  made  in  pursuance  of  this  act 
by  penalties  not  exceeding  $100.00  for  any 
offense  against  the  same."  III.  Private 
Laws  ISfil,  pp.  142,  143,  148.  On  yebruary 
13,  1BG3,  the  legislature  passed  an  act  en- 
titled "An  Act  to  Kpduce  the  Charter  of  the 
City  of  Chicago,  and  the  Several  Acta  Amen- 
datoiy  Thereof,  into  One  Act,  and  to  Revise 
the  Some."  Section  8  of  chapter  4  of  this 
act  of  1BG3  provides  as  follows:  "Sec.  8. 
The  common  council  .  .  .  shall  likewise 
have  power  within  the  jurisdiction  of  the 
city  1^  ordinance:  .  ,  .  Ninth.  To  li- 
cense, regulate,  and  suppress  haekmen,  dray- 
men, carters,  porters,  omnibus  drivers,  cab- 
men, carmen,  and  all  others,  whether  in  the 
narnanait  employment  of  any  individual, 
Ann,  or  corporation,  or  otherwise,  who  may 
M  h.  R.  A. 


pursue  like  occupations,  with  or  without  ve- 
hicles, and  prescribe  their  compensation. 
.  .  .  Forty-Ninth.  .  .  .  Also  to  regu- 
late the  running  of  horse-railway  cars,  the 
laying  down  of  tracks  for  the  same,  the 
transportation  of  passengers  thereon,  and 
the  kind  of  rail  to  be  used.  ■  .  .  Sixty- 
Fourth"  (which  gives  general  power  to 
amend  and  repeal  ordinances  and  make  such 
ordinances  as  may  be  necessary,  the  clause 
being  almost  identical  with  the  correspond- 
ing clause  in  the  act  of  1851  asabove  set 
fortli).  111.  Private  Laws  18li:i,  pp.  40,  56, 
67,  60,  02.  On  April  10,  1872,  the  legisla- 
ture possed  an  act  entitled  "An  Act  to  Pro- 
vide for  the  Incorporation  of  Cities  and  Vil- 
lages.'' Section  1  of  article  5  of  this  act  of 
1872  provides  as  follows:  "  Section  1.  Tho 
city  council  in  cities,  and  president  and  the 
board  of  trustees  in  villages,  shall  have  tha 
following  powers:  .  .  .  Forty-Second. 
To  license,  tax,  and  regulate  haekmen.  dray- 
men, omnibus  drireis.  carters,  cabmen,  port- 
crEi,  expressmen,  and  all  others  pursuing  like 
occupations,  and  to  prescribe  their  compen- 
sation. .  .  .  Ninetieth.  The  city  council 
or  board  of  trustees  shall  have  no  power  to 
grant  the  use  of  or  the  right  to  lay  down 
any  railroad  tracks  in  any  street  of  the  city 
to  any  steam  or  horse- rail  road  com{iany,  eiL- 
eept  upon  the  petition  of  the  owners  of  the 
land  representing  more  than  one  half  of  the 
frontage  of  the  street,  or  so  much  thereof 
as  is  sought  to  he  used  for  railroad  pur- 
poses. .  .  .  Ninety-Sixth.  To  pass  alt 
ordinances,  rules,  and  make  all  regulations, 
proper  or  necossai'y  to  carry  into  effect  the 
powers  granted  to  cities  or  villages,  with 
such  lines  or  pensltics  as  the  city  council 
or  hoard  of  tnistocB  shall  deem  proper:  Pro- 
vided, no  fine  or  prnnlty  shall  exceed  S200.- 
00,  and  no  imprii^L'iuncnt  shall  exceed  six 
month.*,  for  one  oH'cnae."  1  Starr  &  C.  Anno. 
Stat.  2d  ed.  pp.  099-715.  Said  clause  W 
was  amended  in  1887  so  as  to  include  dum- 
my, electric,  cable,  or  other  railroad  com- 
panies, whether  incorporated  by  this  state 
under  general  or  special  Ian.  111.  Sess. 
Imvs  1837,  p.  108. 

The  city  ol  Chicaeo  has  adopted  as  its 
charter  the  city  and  village  act  of  1872, 
above  referred  to.  It  will  be  noticed  that 
the  42d  clause  of  {  1  of  article  5  of  the  act 
of  1872  is  substantially  the  same  as  the  »th 
clause  of  S  4  of  chapter  4  of  the  act  of  1851, 
nnd  the  9th  clause  of  f  8  of  chapter  4  of  ths 
act  of  1863,  so  far  as  is  material  to  the  ques- 
tions here  involved.  Under  the  act  of  1872 
the  common  council  of  the  city  of  Chicago 
has  power  to  regulate  haekmen,  omnibus 
drivers,  cabmen,  "and  oil  others  pursuing 
like  occupations,  and  to  prescribe  their  com- 
pensation." Street  raflway  companies  como 
within  the  purview  and  meaning  of  the 
words  "all  others  pursuing  like  occupa- 
tions," as  used  in  connection  with  haekmen, 
omnibus  drivers,  and  cabmen.  The  occupa- 
tion of  haekmen,  omnibus  drivers,  and  cab- 
men is  the  carrying  of  passengers  for  hire. 
All  of  the  last-named  vehicles  are  drawn  by 
horses.  The  acts  of  1869  and  1801,  under 
which  appellant  claims    its    righta    henln. 
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\vwre  acts  to  iH-oinote  the  const ructi<Hi  o( 
horse  railwajs,  and  to  aut)iorize  the  exten- 
BioD  of  boTU  railways  in  the  citj  of  Chica- 
go. The  ordinancGB  of  18G8  and  of  1S09,  un- 
der which,  also,  the  appellant  claiios  its 
rights,  arc  ordinaneea  authorJEing  the  con- 
BtructioQ,  extension,  and  operation  of  horse 
railways  in  the  streets  of  Cliicago.  The  rail- 
ways referred  to  in  these  acts  and  ordi- 
nances were  nothing  more  than  carriages 
drawn  by  horses  with  the' except  ion  thst  such 
carriages  nioved  upon  fixed  iron  rails,  in  a 
r^pilar  track,  with  wheels,  while  the  other 
vehicles  mentioned  go  with  wheels  upon  the 
ordinary  street  way.  The  occupation  of  the 
appellant  is  the  carrying  of  passengers  for 
hire,  and  therefore  its  occupation  is  like  the 
occupation  of  backmen,  <nnnibus  drivers,  and 
rabnien.  Ily  the  application  of  the  maxim. 
Ejuadem  generii,  which  is  only  an  illustra- 
tion or  sperific  application  of  the  broader 
maxim  ^'oscttur  a  aociis,  the  rule  is  deduced 
tiiat  " '  ulicn  funeral  words  follow  an  enum- 
eration of  particular  cases,  such  words  apply 
only  to  cases  cf  the  ssme  kind  as  those  ex- 

[iressly  mentioned,'  or,  stated  in  different 
anguage,  the  word  'other,'  following  an 
enumeration  of  particulars,  embraces  enum- 
erated particulars  of  like  nature  coily,  un- 
less a  broader  sense  is  obviously  intended." 
Union  County  v.  Vsneiy,  147  111.  204,  35 
N.  E.  018;  Miaah  v.  Rtuacll.  136  III.  22,  12 
L.  R.  A.  126,  26  N.  p:.  528;  First  Ya(.  Bank 
T.  .4>f<ini,  138  111.  48.3,  28  N.  B.  955;  Ritchie 
y.  People,  165  III.  08,  29  L.  R.  A.  79,  40  N. 
E.  454.  Here  the  general  words,  to  wit,  ''all 
others  pursuing  like  occupations,"  follow  an 
numeration  of  particular  cases,  to  wit, 
hackmen,  omnibus  drirers,  and  cabmen,  and 
consequently  such  general  words  apply  to 
cases  of  the  same  kind  as  those  expressly 
mentioned. 

That  this  is  the  correct  I'ii^w  of  the  mean- 
ing of  the  42d  clause  of  the  present  charter 
and  the  clauses  of  a  like  nature  in  the  char- 
ters of  1S.51  and  1803  is  shown  by  the  pur- 
port of  decisions  upon  the  subject.  In 
Frankford  d  P.  Pag».  R.  Co.  v.  Philadelphia, 
58  Pa.  IIEI,  9S  Am.  Dec.  242,  an  act  of  the 
Pennsylvania  legislature  provided  "that  the 
select  nnd  common  councils  of  the  city  of 
Philadelphia  shall  have  authority  (by  ordi. 
nance  or  ordinances]  to  provide  for  the  prop- 
er regulation  of  omnibuses,  or  vehicles  in 
the  nature  thereof;  and,  to  this  end,  it  shall 
be  lawful  for  the  said  councils,  etc.,  to  pro. 
vide  for  the  issuing  of  licenses  to  such,  and 
so  many  persona,  as  may  apply  to  keep  and 
use  omnibuses  or  vehicles  in  the  nature 
thereof;  and  to  charge  a  reasonable  annual 
or  other  sum  therefor."  Section  12,  act 
April  IB,  1860  (P.  L.  409).  In  construing 
this  ac^  the  lower  court  in  Pennsylvania, 
speaking  through  Mr.  Justice  Sharswood, 
said:  "Now,  surely,  no  one  can  doubt  that  a 
passenger  railway  car  is  a  vehicle  in  the  na- 
ture of"  an  omnibus,  if  it  is  not  itself  an  omni- 
huB  running  on  a  railroad."  When  the  case 
was  taken  by  appeal  to  the  supreme  court  of 
Pennsylvania,  the  judgment  of  the  lower 
court  was  affirmed,  and  the  opinion  afBrming 
it  was  delivered  by  Mr,  Justiie  Strong,  aft^ 
09  I^  R.  A. 


erwards  a  member  of  the  Supreaie  Court  of 
the  United  States,  in  which  he  says,  in  ref- 
erence to  this  act:  "It  plainly  autliorizes 
regulation  by  the  issue  of  licenses.  And  we 
are  of  opinion  that  it  applies  to  passenger 
railway  ears.  They  are  omnibuses,  or,  if 
not,  they  are  vehicles  in  the  nature  of  omni- 
buses. They  are  open  to  all,  intended  for 
all.  The  change  of  form  from  that  of  any- 
thing knoivn  when  the  act  of  assembly  was 
passed  is  not  a  change  of  the  nature  of  the 
vehicle.  In  one  city,  at  least,  of  Europe, 
large  vehicles,  intended  for  indiscriminate 
public  use,  run  sometimes  upon  a  railway 
track,  and  at  other  times  upon  a  common 
pavement.  Nobody  can  doubt  they  are  om- 
nibusea.  The  form  of  the  wheels,  or  tha 
character  of  the  roadway  over  which  a  vehi- 
cle runs,  does  not  determine  its  nature  so 
much  as  do  the  uses  to  which  it  is  put,  and 
for  which  it  was  designed." 

In  Allertoa  v.  Chicago,  9  Bise.  552,  0  Fed. 
555,  this  very  clause  42  of  f  1  of  article  S 
of  the  act  of  1672  was  given  the  same  con- 
itruction  which  is  here  put  upon  it.  In  tha 
itt^y  ,.«=„  «<  u...  held,  in  an  opinion  by  tbe 


latter  ■ 


>y  tbe 
late  Judge  Drummond,  that  the  general  law 
of  Illinois  for  the  incorporation  of  cities 
and  villages  in  the  state,  which  provided 
that  the  city  council  in  cities  should  have 
authority  to  license  hackmen,  draymen,  om- 
nibus drivers,  cabmen,  expressmen,  and  all 
others  pursuing  like  occupations,  and  to  pre- 
scribe their  compensation,  included  street 
railways  within  ita  meaning.  The  case  of 
Frankford  d  J*.  Pata.  R.  Co.  v,  Philadelphia, 
58  Pa.  119,  S8  Am.  Dec.  242,  was  there  re- 
ferred to  as  an  authority  upon  this  subject, 
and  it  was  there  s^id  by  Drummond,  Ch.  J.: 
"But  it  is  claimed  it  does  not  include  the 
street  railway,  because  it  is  not  pursuing  an 
occupation  like  any  of  those  named.  Omni- 
buses may  be  licensed.  They  may  pass  oi'er 
even  the  same  streets  as  those  occupied  1^ 
the  horse  railways,  and  they  may  carry  pas- 
sengers in  the  same  manner,  llie  only  dis- 
tinction which  can  be  called  substantial  be- 
tween the  two  classes  of  occupation  is  that 
one  carriage  goes  upon  iron  rails,  in  a  r^i- 
lar  track,  with  wheels,  and  the  other  car- 
riage goes  with  wheels  upon  the  ordinary 
street  way.  The  supreme  court  of  Pennsyl- 
vania has  held  that  these  street  railway  car- 
riages  are  of  a  like  nature  as  omnibuses,  and 
there  can  be  no  doubt,  I  think,  of  the  right 
of  the  city  to  demand  a  license  from  all  om- 
nibus drivers,  and  to  include  every  omnibus 
which  may  belong  to  a  particular  company 
or  corporation,  and  to  require  the  payment 
of  a  license  for  such  omnibus  that  may  be  so 
owned  and  used." 

In  Fartcell  v.  Chicago,  71  111.  269,  speak 
ing  of  an  ordinance  adopted  under  and  in 
pursuance  of  said  clause  42  of  the  act  of 
1872,  this  court  said:  "The  spirit  of  the 
ordinance  is  to  bring  the  class  of  carriers 
therein  named  under  the  police  regulations 
of  the  city.  It  is  designed  to  operate  upon 
those  who  hold  themselves  out  as  common 
carriers  in  the  dty  foi'  hire,  and  to  so  regu- 
late them  as  to  prevent  extortion,  imposi- 
tion, and  wrong  to  stranger*  and  others  com- 
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polled  to  employ  them,  in  having  their  prop- 
erty or  personB  carried  from  one  part  of  the 
city  to  another.  This  is  a  rightful  exercise 
of  tbs  police  pover."  It  baa  often  been  held 
that  a  street  railway  coinpaDy  is  a  common 
carrier  of  passengerH  for  hire.  North  Chica- 
go Streft  R.  Co.  v.  Williams,  140  111.  2T5,  20 
N.  E.  072;  North  Chicago  Street  R.  Co.  y. 
Wriron,  51  111.  App.  307;  North  Chicago 
Street  R.  Co.  v.  Cook,  145  111.  551,  33  N.  E. 
969.  In  Chioago.  B.  <£  Q.  R.  Co.  v.  Weet 
OhUsaqo  Street  K.  Co.  158  111.  25S,  29  L.  R. 
A.  435,  40  N.  E.  1008,  it  waa  held  that  the 
construction  of  k  street  railroad  is  merely 
a.  imxle  of  facilitating  existing  travel,  and 
of  modifying  or  changing  the  existing  pub- 
lie  use;  that  there  ia  thereby  added  an  addi- 
tional mode  of  conveyance  to  those  already 
in  nae  upon  the  street;  that  the  street  car 
carries  slonfr  the  street  such  paascngera  as 
would  otherwiite  bo  obliged  to  pass  over  it 
on  foot  or  in  other  vehicles;  and  that  there- 
by the  ordinary  street  rail«-ay  merelT  fur- 
thers the  original  uses  of  the  street,  by  re- 
lieving the  pressure  of  local  travel.  It  nec- 
essarily follows  that  those  whose  business  it 
is  to  propel  street-railway  cars  along  the 
iron  tracks  loid  in  the  public  streets  of  a 
city  arc  engaged  in  the  tnisiness  of  carrying 
passengers  for  hire,  and  that  their  occupa- 
tion is  of  a  like  nature  with  the  occupation 
of  backmen,  omnibus  drivers,  and  cabmen, 
whose  business,  also,  is  the  carriage  of  pas- 
sengers for  hire.  The  general  doctrine  is 
that  the  JcKislalure  has  power  to  regulate  the 
charges  of  common  carriers.  Jfunn  v.  llli- 
noia,  94  U.  8.  113,  24  L.  ed.  77;  Chicago,  B. 
A  Q.  R.  Co.  V.  lotca,  04  U.  S.  155,  sub  nam. 
Chicago,  li.  d  Q.  R.  Co.  v.  Cutis,  24  L.  ed, 
94;  Rugijlee  v.  People.  01  111.  256,  108  U.  S. 
62<I,  27  L.  ed.  812,  2  Sup.  Ct.  Rep.  832.  The 
legislature,  having  such  power,  can  confer  it 
upon  the  common  council  of  the  city.  In 
other  words,  the  municipality  may  exercise 
the  power  by  delegation  from  the  state. 
Roqera  Park  'Water  Co.  v.  Fergus,  178  111. 
£7i,  53  N.  E.  303;  Danville  v.  Danville  Wa- 
ter Co.  130  111.  235,  64  N.  E.  224 ;  Dean  v. 
Chicago  Oeneral  K.  Go.  64  III.  App.  105; 
Chicago  Packing  &  Provi»ion  Co.  v.  Chioago, 
88  111.  225,  30  Am.  Rep.  545. 

Therefore,  when  the  legislature  gave  to 
the  city  of  Chicago,  under  its  charters  above 
referred  to,  the  power  to  regulate,  and  pre- 
■cribe  tlie  compensation  of,  street  railway 
tympanies  as  carriers  of  pflssengers,  it  gave 
tliG  city  power  to  pass  U  1723  and  1725,  set 
forth  in  the  statement  preceding  this  opin- 
ion. Tlie  grant  o(  the  power  to  regulate  the 
occupation,  and  prescribe  the  compensation 
of  those  pursuing  it,  is  accompanied  by  a 
grant  of  power  t«  pass  all  such  ordinances, 
rules,  and  regulations  as  may  be  proper  or 
necessary  to  carry  into  effect  the  power  so 
granted. 

The  appellant  introduced  in  evidence,  and 
relies  upon,  the  ordinance  of  August  16, 
1858,  set  forth  in  the  statement  preceding 
this  opinion.  Section  Q  of  that  ordinance 
provides  that  "the  rate  of  fare  for  any  dis- 
tance shall  not  exceed  5  cents,  except  when 
cars  or  carriages  shall  be  chartered  for  a 
S9  L.  R.  A. 


speciTic  purpose."  That  ordinance  was 
passed  before  the  legislature  passed  the  act 
of  February  14,  1850.  At  the  time  of  the 
passage  of  the  ordinance  of  August  10.  1853, 
there  was  no  law  or  statute  in  Illinois  con- 
ferring upon  the  common  council  of  any  city 
the  power  to  make  a  contract  with  any  per- 
son, firm,  or  corporation  engaged  in  the  busi- 
ness of  carrying  paasengers  for  hire,  obligat- 
ing the  city  never  to  change  the  rates  once 
fixed,  or  to  make  a  contract  with  any  such 
person,  Srm,  or  corporation  in  relation, to  a 
maximum  rate  of  fare  to  be  charged. 
Hence,  the  common  council  could  not  have 
passed  f  6  of  the  ordinance  of  1858  in  pur- 
suance of  any  act  of  the  legislature  grant- 
ing the  power  to  make  such  contract.  The 
only  act  of  the  legislature  then  existing 
which  conferred  upon  the  common  council 
the  power  to  pass  j  0  of  the  ordinance  of 
1856  was  the  act  of  February  14,  1851.  If 
the  common  council  of  the  city  had  no  pow- 
er, under  clause  0  of  f  4  of  chapter  4  of  said 
act  of  1851,  to  pass  said  {  0,  then  it  waa 
without  any  such  power  at  all,  as  there  wan 
no  other  source  from  which  the  same  could 
be  derived,  except  the  act  of  1851. 

The  act  of  February  14,  IS69,  by  the  2il 
section  thereof,  granted  to  the  Chicago  City 
Railway  Company  the  power  to  construct, 
maintain,  and  operate  a  single  or  double 
track  railway  within  the  then  present  or  fu- 
ture limits  of  the  South  or  West  divisions  of 
the  city  of  Chicago,  as  the  common  council 
of  said  city  had  authorized  the  corporators 
therein  named,  or  any  of  tliem,  or  should  au- 
thorir«  said  corporation  so  to  do,  "in  such 
manner  and  upon  such  terms  and  condi- 
tions, and  with  such  rights  and  privileges  as 
the  said  common  council  has,  or  may,  \lf 
contract  with  said  parties,  or  any  or  either 
of  them,  prescribe.  The  last  clause  is  el- 
liptical, and  the  word,  "prescribed,"  to  which 
the  word  "has"  applies,  was  accidentally 
omitted.  If  the  wora  thus  omitted  be  sup- 
plied, the  clause  should  read  as  follows: 
"with  such  rights  and  privileges  as  the  said 
common  council  has  prescribed,  or  may,  by 
contract  with  said  parties,  or  any  or  cither 
of  them,  prescribe."  The  words  "by  con- 
tract with  said  parties,  or  any  or  either  of 
them,"  qualify  the  words  "may  prescribe." 
That  is  to  say,  the  right  to  contract  was  a 
right  to  be  exerciwd  in  the  future.  The 
words  "witEi  such  rights  and  privileges  as 
the  said  common  council  has  prescribed"  re- 
ier  to  the  past.  There  was  no  other  action 
of  the  common  council,  taken  before  the  pas- 
sage of  the  net  of  February  14.  1850,  except 
the  ordinance  of  August  10,  1858.  By  the 
use  of  the  words  "with  such  rights  and  priv- 
ileges as  the  said  common  council  has  pre- 
scribed," the  legislature  could  not  have  re- 
ferred to  any  other  action  of  the  common 
council  than  the  paBaa)>e  of  the  ordinance  ol 
August  10,  1858.  It  thereby  recognized  ttie 
power  of  the  common  council  to  pass  that 
ordinance,  and  the  appellant  here  introducc.4 
it  and  relies  upon  it.  The  leeislature,  by 
thereby  aihrming  and  recognixing  the  pas- 
sage of  the  ordinance  of  August  10,  1858. 
also   recognized   the   power  of  the  ( 
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council  t«  pass  that  onlinaJice  under  clauM 
9  of  M  at  cha.pter  4  of  Uie  charter  of  1851. 

Af^in,  in  tho  ordinance  of  May  23,  18^9. 
tlie  language  sliows  that  the  coimnon  council 
which  paaaed  that  ordinance  relied  upon  its 
power  to  do  BO  under  said  clause  9  of  the 
charter  of  ISfil.  Section  1  of  the  ordinance 
of  May  23,  1850,  rwitea  that  under  and  by 
virtue  of  the  set  at  the  legislature  approved 
Vebruarj  14,  1859,  "and  t^  virtue  of  the 
potverB  and  authority  in  the  Baid  common 
council  otherwise  by  law  vested,"  the  coun- 
cil thereby  granted  permisiiion  to  the  Chica- 
go  City  Kailway  to  lay  a  single  or  double 
track  for  a  railway,  etc.  In  other  words, 
the  ordinance  of  May  23,  1859,  was  not  only 
passed  in  pursuance  of  the  act  of  February 
14,  1859,  but  alao  by  virtue  of  the  power  and 
ntithority  vested  by  law  in  the  common  coun- 
cil otherwise  than  by  the  act  of  February 
14,  1859.  Necessarily,  the  power  referred  to 
in  {  1  of  the  ordinance  aa  otherwise  t^  law 
v(>sted  in  the  council  was  the  power  bo  vest- 
ed by  virtue  of  clause  0  of  f  i  of  chapter  4 
of  the  charter  of  1861-  Section  7  of  the  ot- 
diiiancc  of  May  23,  1859,  prm'ided  that  "the 
rate  of  fare  for  any  distance  shall  not  exceed 
5  cents,  except  when  cars  or  carriages  shall 
be  chartered  for  specific  purposes."  Also 
the  ordinance  passed  on  May  23,  1869,  au- 
thori^^ing  the  constructioa  and  operation  of 
horse  railways  in  the  North  division  of  the 
<rity  of  Chicaeo,  provides,  in  f  G  thereof,  that 
"the  mtes  of  fare  for  any  distance  within 
the  city  limits  shall  not  exceed  B  cents  for 
each  passenger,  except  when  cars  or  carriages 
shall  be  chartered  for  a  specific  purpose." 
The  fixing  of  a  maximum  rate  of  5  cents  for 
each  fare  for  any  distance  can  as  well  be  at- 
tributed to  an  exercise  of  the  power  to  pre- 
scribe compensation  under  the  charter  of 
1851,  as  to  any  power  to  make  a  contract  up- 
on  the  subject  embodied  in  the  act  of  Febru- 
ary 14,  1H59.  If  the  common  council  had 
the  power  to  fix  the  maximum  rate  of  fare 
for  any  distance  at  6  cents,  as  was  done  by 
■•id  i  1723,  it  also  had  the  power  to  provide 
for  transfer  tickets  in  the  manner  and  at  the 
placea  and  within  the  time  named  in  said  f 
1723.  The  requirement  as  to  transfer  tick- 
ets, transferring  the  passengers  from  one 
line  to  another  of  the  same  company,  ia  a 
mere  incident  to  the  power  to  fix  the  maxi- 
mum rate  of  fare.  The  charter  of  the  city 
f^ve  its  common  council  power  to  prescribe 
the  compensation  of  persons  pursuing  th« 
occupation  of  operating  street  railways. 
The  compensation  referred  to  con  be  none 
other  than  the  fare  to  be  charged  for  carry- 
ing passengers.  The  power  to  fix  the  rate  of 
fare  must  necessarily  include  the  power  to 
fix  the  rate  for  carrying  a  passenger  over 
two  lines  operated  by  one  company,  as  well 
«8  the  power  to  fix  the  rate  for  carrying  a 
passenger  over  one  line  operated  by  such 
company;  the  question  being,  not  as  to  the 
reasonableness  of  the  charge,  but  as  to  the 
power  to  r«(Ulate  or  tix  the  chai-ge. 

Our  conclusion  upon  this  branch  of  Hk 
case,  therefore,  ia  that,  as  a  question  of  pow 
er,  simply,  the  common  council  of  the  citj' 
of  Chicago  was  authorized  to  pass  the  ordi- 
C9  L.  R.  A. 


tEME  COUBT.  Oct.. 

nance  of  June  Sft,  1890,  subsequently  re-en- 
ncted  oil  April  8.  I8n7,  and  designated  here- 
in as  IS  1723  and  1725. 

2.  It  la  furthermore  insisted  by  the  appel- 
lant that  I  1723  of  the  Municipal  Code  of 
Chicago,  if  enforced  against  appellant,  will 
impair  its  alleged  contract  rights,  and  that 
therefore  the  section  i«  in  violation  of  the 
guaranties  of  the  Constitutiona  of  the  United 
States  and  of  the  state  of  Illinois.  The 
party  insisting  that  iU  contract  rights  are 
violated  by  these  fj  1723  and  1725  in  the 
appellant,  the  Chicago  Union  TraetioD  Com- 
pt»<?]  organized  in  May,  1899.  It  ia  not 
claimed,  nor  could  it  be,  that  there  was  or 


subordinate  agency  of  the  state,  and  the 
Chicago  Union  Tr^ion  Company,  appellant 
herein.  The  contention  of  tne  appellant  ia 
that  contracts  were  made  in  1850  and  IBOl 
with  the  North  Chicago  City  Sailway  Com- 
pany and  the  Chicago  West  Division  Rail- 
way Company,  and  that  those  contracts  have 
passed  t^  assignment  to  the  appellant,  the 
Chicago  Union  Traction  Company.  It  in 
claimed  by  the  appellant  that  in  1888,  or 
thereaboutB,  the  North  Chicago  City  Rail- 
way Company  executed  a  lease  of  all  its 
property  and  privileges  to  a  new  corporation 
then  organiz^,  called  the  "North  Chicago 
Street  Railroad  Company,"  nnd  that  the 
Chicago  West  Division  Railway  Company  in 
1889,  or  thereabouts,  executed  a  lease  of  its 
property,  privileges,  and  franchises  to  a  new 
corporation  then  organiied,  called  the  "West 
Chicago  Street  Railroad  Company."  No 
9»ich  ^ases  as  these  hsve  been  introduced  in 
evidence,  or  are  in  this  record.  What  their 
terms  are,  it  is  impossible  for  us  to  know. 
so  far  as  the  present  record  shows.  The 
charter*  or  certificates  of  or^nization  of 
the  North  Chicago  Street  Railroad  CoTupaDy 
and  the  West  Chicago  Street  Railroad  Com- 
pany are  not  in  the  record,  and  were  not  in- 
troduced upon  the  hearing  below.  As,  how- 
ci'er,  those  corporationa  were  organiTcd  in 
1886  and  1989,  they  must  have  t^n  organ- 
ir.ed  under  the  general  incorporation  net  of 
this  state  passed  in  1872-  Since  the  adop- 
tion of  the  Constitution  of  1870,  no  corpora- 
tion could  be  formed  in  this  state  under  n 


corporation  shall  be  created  by  special  laws, 
or  its  character  extended,  changed,  or 
amended,  except  those  for  cbaritaUe,  educa- 
tional,  penal,  or  reformatory  purposes,  which 
are  to  be  and  remain  under  the  patronage 
nnd  control  of  the  state;  hut  the  general 
assen<bly  shall  provide,  by  general  laws,  for 
the  organiration  of  all  corporations  here- 
after to  be  created-"  Counsel  for  appellant 
^ek  to  avoid  the  difficulty  arising  from  the 
absence  of  theiie  leases  from  the  record  by 
raying  that  their  existence  is  admitted  1^ 
counsel  for  appellee.  There  seems  to  be  an 
idiuission  on  the  part  of  the  appellee  that 
>he  Chicago  West  Division  Railrt-ay  Com- 
.jany  and  the  North  Chicago  City  Railway 
Company  leased  their  railway  properties,  re- 
spectively, to  the  West  Chicago  Street  Rail- 
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road  Gompnny  and  the  North  Cliicago  Street 
Kailroftd  Company;  but  there  is  no  ftdmiH- 
sion.  90  far  as  we  are  able  to  disoover,  that 
tliere  was  any  transfer  or  Hasigninent  of  the 
■contracts  claimed  to  exist  in  favor  of  the 
present  appellajit.  What  are  those  con- 
tnictsT  The  ordinances  of  1858  and  185B  in 
relation  both  to  the  West  Division  Railwny 
Company  and  the  North  Chicago  City  Rail- 
iTay  Company  provided  that  the  rate  of  fare 
for  any  distance,  or  any  distance  within  the 
«ity  limits,  should  not  exceed  5  cents,  or  5 
■cents  for  each  passenger.-  It  is  claimed  on 
the  part  of  appellant  that  these  ordinanoes, 
-taken  in  connection  with  the  acta  of  the  leg- 
islature of  1SS9  and  ISOl,  referred  to  in  the 
«rtat«ment  preceding  this  opinion,  con^titut- 
«d  contracts  betiveeo  the  city  and  said  rail- 
way companies  to  the  effect  that  the  compa- 
nies had  a,  right  to  charge  as  much  as  6 
'Cents  for  one  fare,  and  that  the  city  had  no 
right  therealt«r  to  reduce  the  (are  to  any 
Agure  betotr  C  cents.  In  other  words,  the 
«(Hitention  of  appellant  la  that  the  words 
"the  rate  of  fare  shall  not  exceed  6  cents" 
constitute  a  contract  binding  the  mnnicinal- 
ity  not  to  reduce  fares  below  that  rate.  Sec- 
tion 1723  does  not,  in  temis,  fix  a  rate  of 
fare  less  than  E  cents.  On  the  contrBry,  it 
providen,  just  as  tWe  earlier  ordinances,  up- 
>on  which  appellant  relies  aa  constituting  its 
contract,  provided,  that  the  rate  of  fare  to 
tto  charged  shall  not  exceed  5  cents  for  each 
paeaengp.T,  etc.  But  the  contention  in  that 
the  requirement  of  a,  transfer  ticket  from 
one  line  to  another  line  operated  by  the  same 
company  necessarily  reduces  the  fare  below 
<  cents;  appellant  claiming  the  right  to 
-^arge  5  cents  over  one  of  its  lines,  and  an 
Additional  6  cents  over  another  of  its  lines. 

We  pause  not  at  this  point  to  determine 
thi!  correctness  of  this  statement  of  the  con' 
tracts;  the  only  object  at  this  stage  of  the 
■discussion  being  to  state  what  such  contracts 
■Are  claimed  to  oe,  with  a  view  of  determin- 
■iog  whether  they  have  been  tran,sf erred  or 
«ssigned  to  the  present  appellant.  In  order 
to  show  that  such  contracts,  if  they  existed, 
■ore  the  property  of  the  present  appellant,  it 
(S  not  sunicient  merely  to  show  asdignnients 
•or  leases  from  the  Chicago  West  Division 
Railway  Company  to  the  West  Chicago 
Street  Itailroad  Company,  and  from  the 
North  Chicago  City  Railway  Company  to 
the  North  tShicago  Street  Railroad  Com- 
mny.  The  West  Chicago  Street  Bailroad 
■Company  and  the  North  Chicago  Street 
Hailroad  Company  are  not  here  insisting 
upon  any  contracts,  or  complaining  of  the 
violation  of  any  contracts.  It  devolves  up- 
■on  appellant  to  show  that  there  were  assign- 
ments, or  leases  amounting  to  assignments, 
■from  the  West  Chicago  Street  Railroad  Com- 

Sny  and  the  North  Chicago  Street  Railroad 
inpany  to  the  present  appellant,  the  Chi 
■«ago  Union  Traction  Company.  There  is  in 
the  record  no  lease  from  the  North  Chicago 
Street  Kailroad  Company  to  the  present  ap- 
pellant, hut  there  has  been  introduced  in  evi- 
■dcDce,  and  appears  in  the  record,  a  lease 
purporting  to  have  been  made  on  June  1, 
1899,  from  the  West  Chicago  Street  Railroad 
£9  L.  S.  A. 


Company  to  the  present  appellant.  In  ons 
aspect  of  these  cases,  the  failure  of  the  testi- 
mony in  the  respect  thus  ir.dicatcd  would 
necessarily  lead  to  an  anirmon<'e  of  the  judg- 
ment entered  l^  the  court  below.  But  if  it 
be  conceded,  as  is  contended  for  by  the  ap- 
pellant, that  the  leases  were  made  by  the 
original  companies  to  the  companies  organ- 
ized in  18RG  and  1889,  and  by  both  of  these 
latter  companies  to  the  appellant  in  I8SD, 
did  the  contracts,  if  there  were  contracts  in 
relation  to  the  maximum  rate  of  fare,  pass, 
or  have  they  passed  to  the  present  appellant, 
so  as  to  become  the  property  of  the  latter! 

It  is  a  matter  o(  serious  doubt  whether  the 
Chicago  West  Division  Railway  Company 
became  vested  with  the  right  to  charge  a 
full  fare  of  S  cents  for  a  ride  upon  any  oos 
of  its  cars  in  the  West  division  of  the  city 
atone.  If  it  did  not  have  sitch  right,  then  it 
could  not  have  transferred  it,  by  lease  or 
nny  other  sort  of  assignment,  to  the  Weat 
Chicago  Street  Railroad  Company;  nor,  by 
consequence,  could  the  latter  have  trans- 
ferred it  to  the  appellant.  The  ordinance  of 
August  m,  1838,  granted  to  the  parties 
therein  named  the  right  to  operate  .railway 
cars  in  the  South  and  West  diviaion.i  of  the 
city,  and  upon  streets  lying  in  both  of  those 
divisions.  When,  therefore,  I  6  provided 
that  the  rate  of  fare  for  any  distance  shall 
not  exceed  6  cents,  the  meaning  was  that  it 
should  not  exceed  5  cents  for  a  ride  upon 
streets  in  the  South  and  West  divisions  of 
the  city,  and  from  one  division  to  the  other. 
Section  2  of  the  act  of  February  U,  185», 
aulhorirod  the  construction  and  operation 
of  railway  cars  over  such  streets  within  the 
present  or  future  limits  of  the  South  or 
West  divisions  of  the  city,  as  the  common 
council  had  authorized  or  should  thereafter 
anthori/e.  in  such  manner  and  upon  sneh 
terms  and  conditions,  with  such  rights  and 
privileges,  as  the  common  council  had  there- 
tofore prescribed,  or  might  by  contract  with 
said  parties,  or  any  or  either  of  them,  pre- 
Rcrib.  By  the  terms  of  said  S  2  the  railway 
was  to  be  constructed  and  operated  within 
the  present  or  future  limits  of  the  South 
ojkI  West  divisions,  and  not  of  one  of  these 
divisions  only;  and  the  terms  theretofore 
prescribed  by  ordinance  were  that  the  rate 
of  fare  should  not  exceed  6  cents  for  any 
distance  within  the  South  or  West  divisions 
of  the  city.  Section  10  of  the  act  of  1860 
refers  to  the  grants  therein  conferred,  and 
the  duties  therein  required,  as  being  for  the 
South  and  West  divisions  6f  the  city  of  Chi- 
cago. So,  also,  the  ordinance  of  May  23, 
1859,  granted  authority  to  lay  tracks  in  and 
along  the  course  of  the  streets  and  bridges 
of  the  South  and  West  divisions  of  the  citj-; 
and  hence,  of  course,  S  T  of  that  act,  provid- 
ing that  the  rate  of  fare  for  any  distance 
shall  not  exceed  5  cents,  referred  to  any  die- 
tance  within  the  South  and  West  divisions 
of  the  city.  Section  2  of  the  act  of  ISOl 
conferred  upon  the  Chicago  West  Division 
llailway  Company  the  powers  theretofore 
;;rnnted  to  the  Chicago  City  Railway  Com- 
pany, and  subjected  the  Chicago  West  Divi- 
sion" Railway  Company  to  all  the  provision* 
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contfuced  in  the  2d,  3d,  6Ui,  and  Oth  eoctions 
of  tti«  act  of  1850.  If  thereby  the  Chicago 
West  Division  Railway  Compaiiy  ocquired 
the  right  to  charge  a  maximuiu  nitc  of  5 
centB  ^ir  any  diatanee,  it  acquired  the  right 
to  make  the  charge  in  the  same  way  in 
which  the  Chicago  City  Railway  Company 
was  posiseBsed  of  that  right;  that  is  to  say, 
the  right  to  charge  a  fare  of  6  cents  for  a 
ride  in  the  West  and  Soutli  divisions  of  tlic 
city,  or  from  one  point  in  one  of  aaid  divl- 
aions  to  a  point  in  the  other  of  said  divi- 
sions. It  ia  true  that  an  agreement  was 
made  in  1863  between  the  Chicago  City  Rail- 
way Company  and  the  Chicago  We^'t'Divi- 
eion  Railway  Company  whereby  the  former 
company  agreed  to  sell  and  convey  to  the 
latter  all  of  its  property  rights  tind  privi- 
leji^e,  and  that  by  deed  executed  on  the  next 
day  it  did  sell  and  convey  to  the  Chicago 
West  Division  Railway  Company  all  its 
property,  rights,  and  privileges.  But  the 
Chicago  City  Railway  Company  did  not  have 
at  that  time  the  right  or  privilege  to  charge 
a,  fare  of  5  cents  for  a  ride  on  the  West  side, 
and  another  fare  of  S  cents  for  a  ride  on  the 
South  side,  but  it  had  only  a  right  to  charge 
S  cents  for  a  ride  iti  both  the  West  and 
South  divisions  of  the  city.  There  is  noth- 
ing in  the  agreement  or  the  deed  executed 
between  the  Chicago  City  Railway  Company 
aod  the  Cbicago  Wcat  Division  Railway 
Company  which  provides  that  the  one 
should  charge  a  full  fare  of  5  cents  tor  a  ride 
on  the  South  side,  and  the  other  should 
charge  a  full  fare  of  6  cents  for  a  ride  on  the 
West  fiide.  Nothing  in  the  agreement  or  thi 
deed  specified  wliat  proportion  of  5  cents  for 
a  full  ride  from  one  divisioQ  to  the  other 
should  be  charged  by  each  company  after  the 
separation  between  the  two.  Originally  the 
Chicago  City  Railway  Company  had  a  right 
to  lay  its  tracks  and  operate  its  cars  in  the 
West  division  as  well  as  in  the  South  divi- 
sion, and  to  charge  a  fare  of  5  cents  for  a 
ride  viywhere  in  the  two  divisions.  It  is 
left  uncertain  by  the  acts  of  the  legislature 
tind  by  the  agreements  between  the  parties 
as  to  how  each  company,  after  its  separation 
from  the  other,  should  charge  for  the  convey- 
ance of  passengers,  and  at  what  rate  such 
charge  should  be  made. 

But,  conceding  that  the  effect  of  the  acts 
of  the  legislature  and  of  the  ordinances  and 
of  the  agreements  between  the  two  corpora- 
tions was  tliat  each  should  charge  S  cents 
for  a  ride  in  the  division  in  wtiich  it  oper- 
ated its  cars,  the  question  still  remains 
whether  the  contract  to  make  such  charge 
passed  by  assignment  or  lease.  Counsel  for 
appellant  contend  that  by  {  4  of  the  act  of 
1S61  tlie  Chicago  West  Division  Railway 
Company  had  the  power  to  lease  its  fran- 
chises ajid  property,  and  this  contention  is 
correct.  But  was  the  right  conferred  upon 
the  original  companies  by  tbe  provision  that 
the  rat«  of  fare  for  any  distance  shall  not 
exceed  S  cents,  such  a  franchise  or  such  prop- 
erty as  could  be  transferred  by  leaset  From 
some  of  the  authorities  it  would  seem  to  be 
true  that  the  right  conferred  by  this  provi- 
sion, or  these  provisions,  in  regard  to  the 
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rate  of  fare,  was  not  a  francbisi 


but  a  mere 


If  the  provision  that  the  rate  of  fare  for 
any  distance  should  not  exceed  5  cents  con- 
ferred upon  each  of  the  original  railway 
companies  a  mere  exemption,  it  rould  not  be 
transferred  to  anotlier  company  by  lease  or 
assignment,  or  otherwise.  In  SI.  Louis  it  S. 
F.  K.  Co.  V.  (liU,  158  U.  S.  052,  39  L.  ed. 
5GS,  15  Sup.  Ct.  Kep.  484,  it  appeared  that 
by  an  act  of  April  4,  1887,  the  legisiiiture  of 
Ai-kansHs  pre.scribed  a  maximum  rate  of  3 
cents  per  mile  for  each  pnsaenger  carried  I^ 
the  railroads  of  that  state:  that  the  St. 
Louis,  Arkansas,  &.  Texas  Railway  Company, 
organized  under  the  laws  of  Arkansas,  bal 
the  right  under  the  laws  of  the  latter  state, 
in  force  in  April,  1880,  when  it  was  organ- 
izetl,  to  charge  passenger  rates  not  in  excess 
of  e  cents  per  mile,  so  long  as  its  profits  did 
not  e\ceed  15  per  cent  per  annum  op  the 
capital  actually  paid  in,  and  that  it  subse- 
quently leased  its  railroad  to  the  St.  I^uia 
k  San  FiBiicisro  Railway  Company;  and  the 
question  was  whether  the  St.  Louis  &  San 
Francisco  Railway  Company,  as  assignee  of 
the  St.  I/}iiis,  Arkansas,  L  Texas  Railway 
Company,  and  owner  of  its  road,  franchises, 
and  privileges,  had  succeeded  to  the  right  to 
charge  passenger  rates  'not  in  excess  of  & 
cents  per  mile ;  and,  in  deciding  the  case,  the 
court,  speaking  hy  Mr.  Justice  Shiras,  said; 
"It  has  been  frequently  decided  by  this 
court  that  a  special  statutory  exemption  or 
pi'ivilegc,  such  as  immunity  from  taxation. 
or  a  right  to  fix  and  determine  rates  of  fare, 
docs  not  accompany  the  property  in  its  trans- 
fer to  a  purchaser,  in  the  absence  of  express 
direction  to  tliat  effect  in  the  statute.  Jfor- 
gan  v.  Louisiana,  63  U.  S.  217,  23  L.  ed.  860; 
Wilton.  V.  Gaines,  103  U.  S.  417,  26  L.  eiJ. 
401;  Cliesap-!akti  d  0.  R.  Co.  v.  Miller,  114 
U.  S.  176,  2B  L.  ed.  121,  S  Sup.  Ct.  Rep. 
813.  We  find  here  no  such  express  statu- 
tory direction,  nor  is  there  any  equivalent 
implication  by  necessary  construction."  See 
also  Covington  A  L.  Tump.  Road  Co.  t. 
Sundford,  164  U.  S.  678,  41  L.  ed.  560,  IT 
Sup.  Ct  Rep.  198;  Pieard  v.  East  TenneMee,. 
V.  d  G.  It.  Co.  130  U.  S.  639,  32  L,  ed.  lOfil, 
9  Sup.  Ct.  Rep.  040.  In  the  Sandford  Cate, 
164  U.  S.  686,  41  L.  ed.  663,  17  Sup.  Ct.  Rep. 
201,  the  court,  speaking  hy  Mr.  Justice  Har- 
lan, said:  "When  a  corporation  succeeds  to 
the  rights,  powers,  and  capacities  of  another 
corporation,  it  does  not  thereby  or  necessa- 
rily become  entitled  to  an  exemption  from 
taxation.  An  eremption  or  immunity  from 
taxation  so  vitally  ailects  the  exercise  of 
powers  essential  to  the  proper  conduct  of 
public  affairs  aiid  to  the  support  of  govern- 
ment that  immunity  or  exemption  from  tax- 
ation is  never  sustained  unless  it  has  been 
given  in  language  clearly  and  unmistakably 
evincing  a  purpose  to  grant  such  immunity 
or  exemption.  All  doubts  upon  the  question 
must  be  resolved  in  favor  of  the  public." 
In  the  Ficard  Cage,  130  U.  S.  039,  32  L.  ed. 
1051,  9  Sup.  Ct.  Rep.  640,  it  was  held  that 
legislative  immunity  from  taxation  is  a  per- 
sonal privilqie,  not  transferable,  and  not  to 
be  extended  b^ond  the  immediate  grant«e» 
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unless  otherwise  so  declared  in  express 
terms.  In  the  QUI  Ca»e.  150  U.  S.  052,  39 
L.  ed.  508,  15  Sup.  Ct.  Rep.  484,  the  right 
to  tiKond  determine  rafes  of  fare  was  placed 
in  the  same  category  of  exemptions  or  privi- 
leges as  immunity  from  taxation.  In  Jfor- 
flon  V.  Louinana,  33  U.  S.  223,  23  L.  ed.  HOI, 
It  was  held  that  immunity  from  taxation 
granted  to  a  railroad  company  is  not  one  of 
itH  franchises. 

In  the  case  at  bar  there  was  no  statutory 
direction  authorising  the  traoHfcr  of  the 
privilege  here  under  conuideration  to  a  pur- 
chaser  or  lessee.  Tlie  authority  given  to  the 
Chicago  West  Division  Railway  Company  to 
lease  its  franchises  and  property  did  not 
ronfer  the  aiitliority  to  lease  or  transfer  the 
pxeniption  or  privilege  Iiere  under  considera- 
tion. U  tlic  right  conferred  by  |  4  of  the 
act  of  1801  to  ac<}uire,  unite,  and  exercise 
tiie  powers,  franchises,  privileges,  or  immu- 
nities conferred  upon  the  Chicago  City  Rail- 
way Company  authorized  the  Chicago  West 
]livi^on  liailway  Company  to  acquire  and 
become  the  owner  of  the  privilege  or  e.verop- 
tion  in  question,  it  does  not  necessarily  fol- 
low that  it  was  thereby  authorised  to  trans- 
fer or  assign  the  same  to  the  West  Chicago 
Street  Railroad  Company,  or  any  other  per- 
son or  corporation.  So  far  as  the  North 
Chicago  City  Kailwsy  Company  isconcerned, 
there  is  nothing  to  show  that  the  latter  com- 

Kny  ever  attempted  to  transfer  such  privi- 
je  or  exemption,  granted  to  it  by  the  act 
of  1850  and  by  tlic  ordinance  of  May  23. 
1859,  to  the  Korth  Chicago  Street  Railroad 
Company,  or  to  the  appellant,  or  to  any  oth- 
er corporation.  The  grant  is  personal  to 
the  grantee,  iinlcss  apt  words  are  used  snow- 
ing that  the  grant  is  transferable  by  the 
grantee,  and  any  doubt  aa  to  transferability' 
must  be  solved  against  the  same.     St.  Lows 

a  8.  F.  It.  to.  V.  am,  iso  u.  s.  052.  39  l. 

ed.  568,  15  Sup.  Ct.  Rep.  484;  ilorgaa  v. 
LouUiana,  03  U.  S.  22.?,  23  L.  ed.  SOI ;  Ya- 
coo  <C  if.  yallcij  It.  Co.  V.  Thomas,  132  U.  S. 
174,  33  L.  ed.  .1U2.  10  Sup.  Ct.  Hep.  68; 
Wilmington  d  HI.  K.  Co.  v.  AUbrook.  148  U. 
S.  279.  36  L.  ed.  1172,  13  Sup.  Ct.  Itep.  72; 
Delaieare  Railroad  Tax,  18  Wail.  200,  mb 
turn.  J/iiiof  V.  Philadelpliia,  W.  iC  B.  R.  Co. 
£1  L.  ed.  888. 

In  Detroit  v.  Detroit  Cilizena'  Street  R. 
Co.  184  U.  R.  372,  46  L.  ed.  598,  22  Sup.  Ct. 
Rep.  412,  tlie  question  as  to  the  transferabil- 
ity of  such  an  exemption  or  privilege  as  is 
here  under  consideration  did  not  arise.  In 
that  vuMt  it  is  said  in  the  statement  of  the 
case  tliat  ''the  defendant  by  its  answer 
makes  no  issue  as  to  the  validity  of  such  as- 
signments, or  the  ownership  by  complainant 
of  all  the  interests  of  the  former  companies 
in  the  contracts  and  ordinances  set  forth  in 
Uie  bill."  In  the  Detroit  Case,  also,  the  city 
rouncil  of  the  city  of  Detroit  waa  clothed  by 
the  legislature  of  Michigan  with  the  power 
to  contract  with  the  street  railroad  company 
in  regard  to  rates.  Section  20  of  the  street 
railroad  act  (2  Mich.  Comp.  Laws  1897,  g 
64S3I  referred  to  in  that  case  provided  that 
the  rates  of  toll  or  fare  which  any  street 
railway  companv  may  charge  for  the  trans- 
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portation  of  passengers  or  persons  over  their 
road  tliall  be  eKlnl)li''hed  by  agreement  be- 
tween said  company  and  the  corporate  au- 
thorities of  the  city  or  village  where  tho 
road  is  locate,  etc. 

In  the  case  at  bar  it  is  true  tliat  tlie  ael. 
of  185!)  confers  the  right  to  construct  and 
operate  a  railway  in  such  manner  and  upon 
such  terms  and  conditions,  with  such  rights 
and  privileges,  as  the  iiuid  common  council 
"may  by  contract  with  said  parlies,  or  any 
or  eitner  of  them,  presori !><■.''  This  lan- 
guage, standing  by  itself,  would  seem,  under 
the  doctrine  of  the  lielroit  Case,  to  eonfcr 
the  power  upon  the  common  council  to  eon- 
tract  with  a  street  railway  company  in  re- 
^rd  to  rates.  But  i '2  ot  the  set  of  1859 
also  grants  the  right  to  construct  and  oper- 
ate railways  "in  such  inannef  and  upon  such 
terms  and  conditions,  with  such  rights  and 
privileges,  as  the  said  common  council  has 
prescrilied."  By  this  lelerence  to  the  ordi- 
nance of  August  10.  18''>8,  passed  under  the 
charter  power  of  the  city,  conferred  by  th« 
act  of  18.51,  as  already  stated,  the  legisla- 
ture evidently  regarded  the  lixing  of  the 
rate  of  fare  over  tlieHc  street  railways  a.*  aa 
exercise  of  a  governmentnl  function  of  a  leg- 
islative chiiractcr  by  the  city  authorities, 
under  a  delegated  power  from  the  legisla- 
ture, as  well  as  a  subject  for  ajweement  l)e- 
tween  tlie  parties.  The  ordinances  passed 
by  the  common  council,  and  insisted  upon  as 
enibgdying  contracts,  may  have  been  passed, 
not  in  pursuance  of  tile  authority  to  contract 
in  regard  to  rutes,  hut  in  pursuaoce  of  ttie- 
exercise  of  the  legislative  power  delegated 
to  tlie  city  authorities  by  the  legislature. 

Let  it  )>e  admitted,  however,  that  we  aro 
wrong  in  the  views  heretofore  expressed,  and 
that  in  view  oF  the  language  contained  in 
the  acts  of  18.>9  and  18t)l,  and  in  the  ordi- 
nances of  1858  and  18.~><),  contracU  were  ex- 
ecuted between  the  city  and  tho  Chicago 
West  Division  Railway  and  tho  North  Clii- 
cago  City  Railway,  as  is  claimed  by  the  ap- 
pellant. It  will  not  lie  contended  that  the 
railway  companies  which  were  parties  to 
tlie  contracts  originally,  or  their  assignees, 
if  they  were  pro|>ci'1y  assigned,  could  not 
waive  any  provision  of  the  contract,  or  con- 
sent to  its  change  or  modification.  In  the 
Detroit  Case,  184  U.  S.  380.  40  L.  ed.  008,  22 
Sup.  Ct.  Rep.  418,  tlie  Supreme  Court  of  the 
United  States  said  in  reference  to  the  con- 
tract there  under  consideration:  "It  is  » 
contract  which  gives  tlie  company  the  right 
to  cliarge  a  rate  of  fai-e  up  to  the  sum  of 
5  cents  for  a  single  passenger,  and  leave.-t 
no  power  with  (lie  city  to  reduce  it  witliout 
the  consent  of  tlie  c[>inpany."  It  could  be- 
retineed,  therefore,  with  the  consent  of  tho 
company.  The  question,  then,  is  whetlier 
there  has  been  any  consent  on  the  part  of  the 
alleged  assignees  of  the  contracts  in  ques- 
tion to  changes  or  modillcations  thereof.  If 
the  West  Division  Railway  Company  leased 
its  property  and  privileges,  in  suoli  a  woy 
as  to  include  the  right  to  charge  a  rate  of 
tare  up  to  the  sura  of  5  cents  for  a  single 
passenger,  to  the  West  Chicago  Street  Rail- 
road Company,  it  made  such  lease  to  a  cor- 
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poration  or)pkuized  iinJci'  tlie  general  incor- 
poration act  of  thia  state;  and  if  the  North 
Chicago  City  Railway  Company  leased  ita 
property,  pi-ivitt^c^s,  and  frnn<'hiM.'^4  in  biicIi 
«  way  as  to  include  the  right  to  charge  a 
rat«  of  (are  up  to  the  sum  of  6  cents  for  a 
aingle  passenger,  to  the  North  Chicago  Street 
Railroad  Company,  Huch  leaxe  waa  made  to 
a,  corporation  organized  under  the  general 
incorporation  act  of  thix  state.  If  the 
North  Chicago  Street  Itailroad  t'onipnny  ex- 
ecuted a  lease  of  itii  property  nii<l  privilegeii. 
M  an  to  include  the  contract  in  iiucntion,  to 
the  appellant,  it  leased  it  to  a  cor|K>riktion 
<irganiKed  under  the  geneial  incorporation 
act  of  thia  state.  The  leaiic  of  the  West 
Chicago  Street  Knilroad  Comjiany  to  the  ap- 
pellant is  in  the  record  in  thi»  chhp.  By 
making  sllcli  Icancs  to  the  Chicago  ITnion 
Traction  Company,  did  the  ^^'e»t  Chicago 
Street  Ibiiiroud  Company  and  tlie  Nortli 
Chicago  I^lreet  Railroad  Company  consicnt  to 
n  modification  and  chuTige.  of  the  contracts 
wliich  gave  them  the  right  to  charge  a  rate 
•at  fare  up  to  the  nuni  of  5  cents  for  u  single 
passenger? 

.As  hax  already  been  stated,  tlie  oliject  for 
n'hicli  tlie  appellant  wa«  formed  was  "to  coU' 
htruct,  own,  puichnsc,  acquire,  end  lease 
street  railroads  in  the  city  of  Chicago.''  etc., 
".  .  .  and  to  operate  the  said  railroads 
-ownnl  and  leaMMl  by  it,  with  animal,  cable, 
<;iwtric,  or  other  power,  except  steam  loi'O- 
motive.''  One  of  tlie  purposes  announced  in 
its  statement,  for  whicli  the  appellant  tvas 
-orftaniited,  wax  to  lease  street  railroads.  The 
busincHK,  tlien.  wliich  it  was  to  pursue,  was 
not  only  the  hunincss  of  constructing,  own- 
iiT^.  piirclianing,  and  acquiring  street  rail- 
rOiids,  but  was  the  business  of  icaiting  street 
railriNUlH.  Innsimich  as  appellant  was  or- 
uanixeil  under  tlic  general  incorporation  set 
of  thin  state,  it  was  ohligcl  to  conduct  its 
iHikineHH  in  accordance  with  the  provisions 
of  that  act.  Set'tion  1  of  the  gcnei'al  incor- 
poration act  of  this  state  provides  "that  cor- 
[loiatiims  may  be  formed  in  the  manner  pro- 
vided by  this  act  for  any  lawful  pur|>o.ae  c:£- 
^■ept  banking,  insurance,  real  estate  brnker- 
sge,  the  operation  of  railroads  and  the  busi- 
ness of  loaning  money:  Provided,  tlmt  liorsc 
ajid  dummy  railroads,  and  organizations  for 
the  purchase  and  sale  of  real  estate  for 
burial  purpoijcs  only,  may  be  organized  and 
conducted  under  the  provisions  of  this  act." 
1  Starr  &  C.  Anno.  Stat.  2d  ed.  p.  ilSS. 
That  ia  to  say,  horse  railroads  "may  he  or- 
ganized and  conducted  under  the  provisions 
■ot  this  act,"  As  appellant  was  organized 
under  said  act,  its  railroad  must  be  conduct- 
■ed  under  the  provisions  of  the  act.  It  is  the 
fundamental  requirement  of  its  charter,  by 
which  the  state  gave  to  it  its  existence,  that 
its  railroads  should  be  conducted  under  the 
provisions  of  the  general  incorporation  act. 
Before  the  adoption  of  the  Constitution  of 
1870,  great  evils  grew  up  in  this  state  by 
reason  of  the  granting  of  private  charters  to 
i^rporations.  When  the  Constitution  wan 
Adopted,  the  people  of  tlie  state  determined 
to  adopt  a  different  policy,  and  to  compel 
corporations  crealeil  by  the  state  to  remain 
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and  be  subject  to  the  control  of  the  people. 
speaking  through  their  law-niaking  power. 
Accordingly,  in  fi  9  of  the  general  incorpora- 
tion act  it  was  provided  as  follows:  "The 
j^eueral  asscnibl;  shall,  at  all  times,  have 
power  to  pi'CHcribe  such  regulations  and  pro- 
visions aa  it  may  deem  ad\iaable,  which  reg- 
ulations and  provisions  shall  be  binding  on 
any  and  all  corjio rations  formed  under  the 
provinionri  of  this  act:  And,  provided,  fur- 
ther, that  this  act  shall  not  be  held  to  re- 
vive or  e.vtend  any  private  charter  or  law 
heietofore  granted  or  passed  concerning  any 
corporation,"  I  Starr  ft  C.  Anno.  Stat.  2d 
ed.,  p.  1000.  When,  therefore,  appellant  was 
organized,  and  consented  that  its  railroad;* 
Hhuiihl  be  conducted  under  the  provisions  of 
the  incorporation  act,  it  accepted  its  organi- 
!:ation  Rubjcct  to  the  provision  embodi^  in 
S  !)■  In  the  matter  of  operating  roads 
leaised  by  it,  it  was  obliged  to  operate  tlieoi 
timler  such  regulations  and  provisions  as  the 
general  aHsembly  might  deem  advisable- 
Such  regulationa  and  provisions  ivere  bind- 
ing upon  it,  and  it  coiild  not  coMuct  itn 
buiiiucss  except  in  subjection  to  such  r^pila- 
j  tions  and  proviuons.  One  of  these  regula- 
tions an<l  provisions  was  that  the  common 
council  of  the  city  of  Chicago  had  a  right, 
under  it^  char(«r,  aa  above  referred  to,  to 
regulate  the  rates  of  fare  to  be  charged  by 
it.  and  to  prescribe  the  compensation  to 
which  it  was  entitled  for  the  carriage  of 
pa^iscngers.  Unquestionably,  if  the  appel- 
lant, after  ita  organization,  had  constructed 
its  road,  it  would  be  obliged  to  operate  that 
road  subject  to  the  rcquirementt  of  |  B, 
above  quoted;  that  is  to  say,  subject  to  the 
power  of  the  common  council  to  regulate  the 
rates  of  fare  to  be  charged  by  it.  When,  in 
the  statement  of  the  purposes  of  its  organi- 
ziitiun,  it  recites  that  it  is  formed  for  the 
purpose  of  leasing  street  railroads  and  oper- 
ating leased  railroads,  it  is  just  aa  much 
subject  to  regulation  by  the  common  coun- 
cil as  though  it  was  operating  a  road  con- 
structed by  itself. 

In  Danville  v.  Danmlle  IValcr  Co.  178  III. 
2t1i),  53  N.  a.  IIH,  this  court  said  (p.  306, 
178  III.,  and  p.  121,  53  N.  E.) :  "The  char- 
ter of  a  corporation  formed  under  the  gen- 
eral incorporation  act  does  not  consist  of  its 
articles  of  association  alone,  but  of  such  ar- 
ticles taken  in  connection  with  the  law  un- 
der which  the  organization  takes  place.  The 
provisions  of  the  law  enter  into  and  form  a 
part  of  the  charter.  People  ex  rel.  Pcabodg 
V.  Chicago  (/u«  Trust  Co.  130  III.  268,  8  L. 
R.  A.  407,  22  N.  E.  708.  Therefore,  the  pro- 
visions of  the  general  incorporation  act  must 
be  regarde<l  as  entering  into  and  forming  h 
part  of  the  charter  of  the  defendant  in  er- 
ror." Tlien,  after  quoting  J  0  of  the  general 
incorporation  act,  aa  above  set  forth,  the 
court  proceeds  as  follows:  "By  organizing 
under  the  general  incorporation  act,  the  de- 
fendant in  error  ogreed  to  submit  itself  lo 
and  lo  be  bound  by  such  regulations  and 
provisions  as  the  legislature  should  deem  it 
advisable  to  make.  The  object  of  ita  crea- 
tion n-oH  to  furnish  water  to  the  city  of  Dan- 
ville and  the  inhabitants  thereof.    The  right 
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of  the  legislature  tc  regulate  and  provide  for 
tlie  ratea  at  uhich  such  water  should  be  sup- 
plied was  a  rigfat  reserved  by  f  0.  The  lan- 
guage of  I  0  is  different  from,  and  broader 
in  its  scope  than,  the  language  contained  in 
many  chartora  which  reserve  to  the  state  the 
power  to  repeal,  alter,  amend,  or  modify  the 
-charter  itself.  We  apprehend,  therefore, 
that  the  deoisions  restricting  the  power  of 
the  state  as  to  charters  which  are  given  sub- 
ject to  the  right  of  the  state  to  repeal,  al- 
ter, amend,  or  modify-  theni  do  not  apply  to 
eueb  broad  language  as  is  used  in  f  H.  By 
the  terms  of  i  0,  it  is  something  more  than 
the  mere  right  tii  change  the  charter  of  the 
corporation,  which  is  reserved  to  the  legisla- 
ture. The  authority  is  thereby  reserved  bo 
provide  the  regulations  and  provisions,  un- 
der which  the  corporation  may  proceed  in 
the  transaction  of  its  biuineBs."  These 
views  were  indorsed  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Freeporl 
Water  Co.  v.  Frceport,  180  U.  S,  506,  45  L. 
«d.  687,  21  tjup.  Ct.  Rep.  497,  as  we  under- 
etajid  that  decision.  In  the  latter  case  the 
Supreme  Court  of  the  United  States  said  in 
reference  to  this  I  9:  'The  statute  reserves 
to  the  ^neral  assembly  the  power  to  pre- 
scribe in  the  government  of  corporations 
'such  regulations  and  provisions  as  it  may 
deem  advisable.'  The  language  is  very  coni- 
preliensive.  Regarding  it  alone,  it  is  diin- 
cult  to  conceive  what  objects  of  legislation 
Are  not  covered  by  it.  The  supreme  court 
of  the  state  has  construed  it  to  be  of  greater 
import  than  the  usual  reservation  of  the 
power  to  alter  and  amend  the  charters  of 
corporations.  The  plaintiff,  however,  con- 
tends that  it  was  not  intended,  by  the  tenns 
'  regulations  and  provisions,'  '  to  interfere 
with  the  internal  businem  management  of 
tha  corporation  itself,'  but  to  regulate 
'  those  clasKCs  of  acts  which  control  the  re- 
lation existing  between  stockholders  as  in- 
dividuals and  the  corporation  as  an  entirety, 
and  the  relations  between  corporations  and 
third  persons;  that  is,  the  manner  of  carry- 
ing on  their  business  or  e.iercising  the  pow- 
ers of  a  corporation.'  We  think  the  con* 
atruction  is  too  narrow.  Tlic  statute  made 
no  distinction  between  the  internal  end  the 
«x.lei'mil  business  of  corporations, —  between 
their  relations  to  stockholders  and  their  re- 
lations to  third  persons.  Such  are  but  spe- 
cial exertions  of  the  poner  which  the  legi'i- 
lature  possesses." 

When  the  West  Chicago  Street  Rsilroad 
Company  made  the  lease  to  the  appellant, 
was  appellant  to  operate  the  railroad  so 
leased  to  it  in  accoriiance  with  the  provi- 
Bions  of  its  own  charter,  or  in  accordance 
with  the  provisions  of  the  contract  as  to 
the  rate  of  fare  said  to  hare  been  made  by 
the  lessor  companies  with  the  city  oE  Chi- 
-cagot  If  the  appellant  was  obliged  to  oper- 
ate the  leased  railways  in  accordance  witli 
the  provisions  of  its  own  charter,  tlicn  { 
1723  was  a  valid  ordinance,  and  appellant 
was  bound  to  obey  its  roquirements,  as  it 
waa  passed  under  a  power  delegated  to  the 
..■i_  i._  .!._  i.-^-i-....--  _^  heretofore  stated. 
B  are  here  insisted 


upon  were  held  and  owned  by  the  lessor  com- 

Eianies,  appellant  could  not  operate  the 
eased  roads  in  accordance  with  the  provi- 
sions of  those  contracts,  because  it  was  ex- 
pressly forbidden  to  do  so  by  its  charter  and 
by  the  very  terms  of  its  original  oi^nina- 
tion.  in  Woj/«  v.  Ottaua,  0.  A  F.  Ricer  Tal- 
leu  It-  Co.  61  III.  422,  wc  said  that  persona 
contracting  with  a  coiporation  " must  be 
presumed  to  act  with  full  knowledge  of  ita 
powers,  and  cannot  complain  when  its  acta 
are  in  accordaiice  with  the  law  of  its  crea- 
tion." The  West  Chicago  Street  Railroad 
Company  and  the  North  Chicago  Street 
Railroad  Company,  when  they  made  these 
leases- — if  any  was  made  by  the  latter  com- 
pany —  to  the  appellant,  were  obliged  to 
take  notice  of  the  provisions  and  require- 
menta  of  the  appellant's  charter.  They 
themselves  were  organized  under  the  general 
incorporation  act,  and  certainly  were  in- 
formed of  the  provisions  of  the  act  under 
which  they  themselves  had  their  own  exist- 
ence. In  addition  to  this,  the  lease  of  the 
West  Chicago  Street  Railroad  Company  to 
the  appellant,  which  is  in  the  record,  shows 
that  the  appellant  had  full  knoiv ledge  of 
the  provisions  of  the  appellant's  charter. 
Let  it  be  granted  that  these  lessor  com- 
panies had  contracts  wbich  gave  them  the 
right  to  chnrge  a  rate  of  fare  up  to  the  sum 
of  6  cents  for  a  single  passenger,  so  that  the 
city  had  no  power  to  reduce  the  rate  without 
thtii'  consent;  it  is  at  the  same  time  true 
that  the  appellant  was  obliged,  under  its 
charter,  to  charge  such  rate  of  fare  in  the 
operation  of  the  roads  leased  by  it  as  the 
coniinon  couTicil,  under  its  power  granted 
by  the  legislature,  should  by  ordinance  pre- 
scribe. The  lessor  companies,  by  making 
the  leases  in  question,  aMndoncd  their  duty 
to  the  public.  They  gave  up  the  operation 
of  tlieir  roads,  and  intrusted  this  function 
to  the  iippellant.  The  lease  of  the  West 
Ciiiciigo  Street  Itailroad  Company  to  the  ap- 
pc'llunt,  as  set  forth  In  the.  statement  pre- 
ceiling  this  opinion,  proiides  that  the  ap- 
ppllant  is  to  become  the  absolute  owner  of 
the  lessor  company's  railroad  property  and 
privileges,  so  as  to  leave  nothing  in  auch 
lessor  company  except  the  mere  right  to 
i:xist  as  a  corporation.  The  general  rule 
i^  that  a  railroad  company  is  a  quasi  public 
coiporation,  and  under  peculiar  obligations 
to  the  public,  and  that  consequently  it  can' 
not  make  any  contract,  which  will  disable 
it  from  performing  its  public  functions.  10 
Am.  k  Eiig.  Enc.  Law,  pp.  835,  890,  and 
cases  in  notes.  The  lessor  companies,  by 
thus  submitting  their  roads  to  the  opera- 
tion of  the  appellant,  impliedly  agreed  that 
the  appellant  should  operate  them  under  its 
owu  charter,  and  in  accordance  with  the  pro- 
visions of  its  own  charter. 

It  is  true,  as  a  general  rule,  that,  where 
one  railroad  company  leases  its  property  to 
another,  the  lessee  must  conform  to  the  re- 
quirements of  the  charter  of  the  lessor,  and 
be  governed  \>y  such  charter,  in  operating 
the  road.  But  this  can  only  be  true  where 
the  lessee  company,  in  operating  the  road  in 
accordance  with  the  charter  of   the  lessor. 


ess 


Ilunois  Sij'prehe  Coubt. 


Oct,, 


is  not  violating  its  own  charter.  Tlie  eusca 
aiinoanein);  tiiifl  I'lile  are  Cflws  wlipre  the 
lessee  rood  had  full  power  iinilcr  its  charter 
to  operate  the  rood  of  the  IpAsor  in  ntcord- 
BJiee  with  the  terms  of  the  latter'^  ebarter, 
and  without  conlliet  with  the  leswe's  char- 
ter. In  HI.  Louis,  V.  d  T.  U.  R.  Vo.  v.  Terre 
Haute  A  I.  R.  Co.  145  11.  S.  393,  3U  L.  wl. 
748,  12  Sup.  Ct.  Kep.  Do3,  it  waa  held  that 
the  statute  of  Illinois  of  February  1-2,  IBoS. 
empowering;  all  railroad  corporationa  incor- 
porated under  the  laws  of  the  state  to  nuil^e 
contracts  aud  arrangeiuenta  with  eaeli  other, 
and  with  railroad  corporations  of  otlier 
Htate°^  for  leasing  or  runninc  their  roads, 
authorizes  a.  railroad  corporation  of  Illinois 
to  make  a  leiise  of  its  road  to  a  railroad  cor- 
poratiou  of  nnotWr  state,  but  eonfars  no 
power  upon  a.  railroad  corporation  of  an- 
otlii'r  state  to  take  Bueh  lease,  if  not  au- 
thorized to  do  EO  by  the  laws  of  its  own 
state;  and  it  was  there  said  by  Mr.  Justice 
Grny,  delivering  the  opinion  of  the  court; 
"  This  mis,  in  substance  and  effect,  a  lease 
of  the  raili'oad  and  franchise  for  a  term  of 
almost  a  thousand  years,  and  was  a  contract 
which  neither  corporolion  had  the  lawful 
power  to  enter  into.,  unless  expressly  atitlior- 
I7.ed  by  the  state  whicli  created  it,  sjid  wliich, 
if  beyond  the  scope  of  the  lawful  powers  of 
either  corporation,  was  unlawful  and  wholly 
void,  could  not  be  ratilled  or  vRlida.tcd  by 
either  or  botli,  and  would  support  no  action 
or  suit  hy  either  against  the  other."  ITie 
same  principle  announced  in  that  ca^e  is  ap- 
plicable liere.  The  act  of  February  12,  1856, 
conferred  no  power  on  appellant  to  take  a 
lease  and  operate  a  leased  railroad  under 
the  terms  of  the  lessor's  charter,  if  it  was 
not  authorised  to  do  so  by  its  own  charter. 
The  act  of  1855  has  reference  to  the  making 
of  contracts  and  arrangements  between  rail- 
road companies  already  existing  and  in  op- 
eration, for  the  leading  or  running  of  their 
roads.  For  instance,  one  railroad  company, 
whose  construction  has  been  completed  and 
whose  road  is  in  operation,  may  make  a  con- 
tract or  arrangement  with  another  road  for 
leasing  or  ninninj;  that  other  road.  There 
Hie  some  cases  whicli  liold  that  a  raitrood 
already  constructed,  and  required  by  law  to 
charge  a  certain  rate  of  fare,  may  lease  and 
operate  another  road,  and  charge  the  rate 
of  fare  prescribed  by  the  charter  of  the 
lessor  compajiy,  rather  than  that  prescribed 
t^  its  own  charter.  But  these  cases  pro- 
ceed upon  the  theory  that  the  lessee  road 
obeys  its  own  charter  in  operating  the  part 
of  the  road  constructed  by  itself,  and  oper- 
ates the  road  leased  by  it  in  connection  witli 
its  own  road  in  accordauce  with  the  charter 
of  the  lessor  road.  In  the  case  at  bar,  how- 
ever, the  appellant,  so  far  as  this  record 
shows,  never  constructed  or  owned  any  rail- 
road. The  president  of  appellant  testifies 
that  appellant  was  organized  for  the  express 
purpose  of  buying  out  the  N^orth  and  West 
side  railroads.  It  doea  not  operate  a  road, 
constructed  by  itself  in  part,  in  connection 
with  another  road  leased  by  it  for  the  pur- 
pose of  aiding  and  helping  the  operation  of 
Its  own  road,  Appellant  is  a  corporation 
S»  L.  R.  A. 


whose  business  Is  the  leasing  of  railroads, 
and  not  tlie  operation  of  a  road  leased  in 
connection  with  another  road  constructed  by 
it.  The  record  shows  that  it  operates  no 
other  roods  except  those  leased  by  it.  In  itA 
business  of  leasing  and  operating  leased  rail- 
roads, it  must  comply  with  its  own  charter; 
that  is  to  say,  it  must  submit  to  reasonable 
regulations  1^  the  common  council  as  to  it» 

Mection  9  of  the  incorporation  act,  as  above 
4ilote<l,  contains  a  pruvtso  that  the  act  shall 
not  be  held  to  extend  any  private  chaiicr. 
If  appellant,  organir.ed  under  that  act  for 
the  purpusB  of  operating  leased  roads,  can 
operate  tbem  in  aocordaiii^  with  the  charter 
of  tlie  lessor  rojds,  it  is  extending  the  pri- 
vate charter  of  the  lessor  roads,  because 
these  lessor  roads  claim  that  their  contracts 
were  transferred  and  assigned  to  them  by 
original  roads  which  were  organized  under 
special  charters.  It  is  contrary  to  the  pro- 
I'isions  of  our  incorporation  act  that  private 
cliartcv!)  should  thus  be  extended  through 
the  machinery  of  that  act.  Indeed,  it  is 
questionable  whether  appellant  was  properly 
orga>iized  for  the  purpose  of  leasing  other 
railroads  luid  terminating  the  performance 
of  their  duties  to  the  public.  Corporations 
organi7.ed  under  the  general  incorporation 
act  may  be  formed  in  the  manner  provided 
by  that  act  for  lawful  purposes  only.  If, 
however,  the  leasing  of  other  roads  exclu- 
sively was  a  lawful  purpose  of  appellants 
organization,  it  certainly  was  obliged  to  op- 
erate such  roads  in  accordance  witn  the  pro- 
visions of  its  own  charter,  and  not  in  viola- 
tion thereof. 

By  the  terms  of  the  lease  of  June  1, 
1809,  executed  by  the  West  Chicago  Street 
Railroad  Company  to  the  Chicago  Union 
Traction  Company,  it  is  provided  that  the 
traction  company  "  shall  maintain  and  ef- 
fectually operate  said  railways  to  the  extent 
that  it  shall  have  the  lawful  right  so  to  do." 
Thus,  by  the  very  terms  of  the  lease  in  ques- 
tion, the  lessor  only  requires  appellant,  as 
leasee,  to  operate  the  leased  railways  to  the 
extent  that  apitcllont  shall  have  the  lawful 
right  so  to  do.  Appellant  would  not  hava 
the  lawful  right  to  operate  these  roads  in 
accordance  with  the  contract  claimed,  rather 
than  in  accordance  with  the  provisions  of 
its  own  charter.  Wlien  the  West  Chicago 
Street  Kailroad  Company  authorized  the  ap- 
pellant to  operate  tne  roads  to  the  extent 
that  it  should  have  the  lawful  right  so  to 
do  it  waived  its  rij;ht  to  insist  upon  the 
terms  of  the  contract  in  question,  ajid  sub- 
mitted itself  to  such  terms  as  were  proper 
under  the  charter  of  the  appellant,  to  whom 
the  lease  was  made. 

For  the  reasons  hereinbefore  stated,  w» 
are  oi  the  opinion  that,  if  there  were  any 
such  contracts  as  are  claimed  by  appellant, 
through  assignment  to  it  from  the  companies 
already  nientione<1,  the  enforcement  of  f 
\12'i  is  not  a  violation  of  tho»e  contracts. 
The  lessor  companies  must  he  held  to  havo 
waived  the  terms  of  the  contracts  when  tbsy 
executed  the  leases  in  question  to  ajipellanti 
and    appellant    is   estopped   from    ingistins 
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upon  the  opBratiou  of  the  roads  in  strict  ac- ' 
-cordanca  with  the  terms  of  such  contracts, 
because  it  would  thereby  be  violating  the 
«xpreu  requirementa  of  its  own  charter. 

bometbiug-  has  been  said  by  counsel  for 
appellant  in  the  nrgument  in  regard  to  the 
•const jtutionalitv  of  the  act  of  18QS,  referred 
to  in  the  Btatenicnt  preceding  this  opinion; 
but,  as  the  validity  of  that  act  is  not  neoes- 
sBrily  involved  in  the  decision  of  this  case, 
we  djecline  to  pass  upon  it. 

3.  If  tve  understand  the  third  point  made 
by  the  appellant,  it  is  that  the  ordinance  of 
1890,  re-enacted  in  ISilT,  and  Icnown  as  IS 
1T23  and  1725,  applied  only  to  railroads  ex- 
isting at  the  time  of  iti  passage,  and  there- 
fore could  have  no  application  to  the  appel- 
lant, having  conic  into  existence  afterwards, 
in  1890.  We  think  that  i  1723  is  clearly 
prospective  in  its  character.  It  refers  to  the 
■'  rate  of  fare  to  be  charged."  The  words 
■"  to  be  charged  "  refer  to  the  future, —  to 
what  is  to  be  charged  hereafter.  The  subsc- 
((uent  pait  of  t  1723,  which  relates  to  trans- 
fer liclccts,  refers  specially  to  any  line  of 
street  railway  which  "  does  now  or  shall 
hereafter,  within  the  limits  of  the  city  of 
Chicago,  join,  connect  with,  crosd.  intersect, 
or  come  within  a  distance  of  200  feet  of  any 
other  line,"  etc.  These  words  nrc  certainty 
prospective  in  their  meaning.  The  terras  of 
tlie  sections  clearly  apply  to  persons  or  cor- 
porations subsequently  coming  into  exist- 
ence. In  lUiiioit  V.  It.  Co.  v.  Chicago,  176 
U.  S.  G33,  44  L.  ed.  625,  20  Sup.  Ct.  Rep. 
JS09,  it  was  held,  in  an  opinion  delivered  by 
Mr.  Justice  llrown,  that,  under  a  section  of 
a  city  charter  providing  that  a  railroad  cor- 
poration should  not  locate  its  track  \\ithin 
any  city  without  the  consent  of  the  connnon 
council,  such  restriction  was  not  limited  to 
the  city  aa  bounded  at  the  dat«  of  the  char- 
ter, but  a.pplied  also  to  the  territory  subse- 
<iuent1y  included  within  the  city  limits.  In 
De  Lima  v.  BidiceU,  182  U.  S.  107,  46  L. 
«d.  1U6G,  21  Sup.  Ct.  Bep.  T43,  it  was  held 
by  the  same  learned  justice  that  a  statute 
prohibiting  the  sale  of  liquors  to  minors 
applies,  not  only  to  minors  alive  on  the  day 
the  statute  was  )  issed,  but  to  afterborn 

4.  There  is  no  evidence  in  the  record  tend- 
ing to  show  that  f  1723  is  an  unreasonable 
«rdinancc.  What  the  earnings  of  the  Union 
Traction  Company  are,  or  have  been  since 
its  organization,  or  what  the  earnings  of  the 
West  ChicuKo  Street  liailroad  Company  and 
-of  the  North  Chicago  Street  liailroad  Com- 
pany are,  or  have  been,  the  testimony  in  the 
case  does  not  show,  ft  there  wasarcdui'tion 
in  the  rate  of  fare  wliich  appellant  was  en- 
titled to  charge,  by  the  requirement  as  to 
the  giving  of  transfers,  as  set  out  in  {  1T23, 
it  was  incumbent  upon  the  appellant  to 
prove  that  such  reduction  has  so  diminished 
its  profits  as  to  make  the  requirement  un- 
reasonable. It  is  pos~il>le  that  a  reduction 
•of  ratea  might  inci-ense  the  amount  of  husi' 
ness  and  earnings  of  the  appellant,  instead 
of  decreasing  the  same.  The  charge  of  a 
lower  rate  uill  often  increase  the  number  of 
passe  UNCI'S  traveling  upon  the  railroad  to 
CO  I^  It.  A. 


such  an  extent  aa  to  make  tlie  profits  equal, 
if  not  superior,  to  those  earned  when  a 
hitfher  rale  of  fare  is  charged.  Chicago  S 
a:  T.  if.  Co.  V.  IVeJIman,  143  U.  8.  343,  36 
L.  ed.  179,  12  Sup.  Ct.  Rep.  402.  In  the 
latter  case  the  Supreme  Court  of  tlie  United 
States,  speaking  through  'Mr.  Justice 
Hrewer,  said:  "The  l^slature  has  power 
to  fix  rates,  and  the  extent  of  judicial  inter- 
ferenre  is  protection  against  unreasonable 
rates.''  It  is  only  where  rates  are  made  so 
unreasonable  as  to  make  the  enforcement  of 
the  law  establishing  them  equivalent  to  tak- 
ing property  tor  public  use  without  just 
compensation  that  the  Federal  courts  hold 
that  the  corporation  has  been  deprived  of  its 

Croperty  without  due  procc»a  of  law,  and 
18  been  denied  the  equal  protection  of  the 
laws.  There  being  an  entire  absence  of  t«sti- 
mony  as  to  tbe  earning-g  or  profits  of  the 
appellant,  there  is  nothing  in  the  three  cases 
here  under  consideration  to  justify  us  in 
holding  that  there  has  been  any  infringe- 
ment of  this  provision  of  the  Constitution. 
The  judgments  of  the  Criminal  Court  o( 
Cook  County  in  the  three  cases  here  consid- 
ered are  affirmed. 


Bos«  BALUER  tt  al. 
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teiireseutatlTei  ot  the  lieueflctary  mast 
■kow  her  anrvlvvriihlii,  or  the  fund  will 

go  to  the  helm  la  case  of  tlie  dfith.  In  the 
same  disaster,  of  a  member  oC  a  mutual  bene- 
fit Eodetr  and  tbe  beneQdar;  of  bis  certlll- 
cale,  which  urovldea  Ibat,  In  the  event  ot  tbe 
dentil  of  ttie  beucBclsry  before  the  decease  ot 
tbe  tKQcSt  ahaU  be  paid  to  HI* 


Lelra. 


(October  33,  1002.) 


AfPKAL  by  defendant  Middeke  from  a 
judgment  of  tbe  Appellate  Court  First 
District,  affirming  a  judgment  of  the  Cir- 
cuit Court  for  Cook  County  awarding  the 
funds  arising  from  a  benefit  cortifleate  of 
F.  H.  Marty,  deceased,  to  his  sisters,  against 
the  claim  of  the  administratrix  of  his  ivife, 
in  an  interpleader  proceeding  by  the  society 
to  determine  the  owncr»<liip  of  tbo  funds. 
Affirined. 

St.ateincnt  by  Carter,  J.; 

This  waa  a  bill  ot  inlcrpicader  by  the  Na- 
tionol  Union,  a  fraternal  beneficiary  associa- 
tion, bringing  into  court  the  parties  to  this 
appeal  for  the  pui-pose  of  having  tliejr  con- 
(licting  claims  to  the  benefit  which  became 

■moDK  those  who  perteb  la  conimoD  dlsaslc-.  hc 
also.  In  this  series.  Re  WlUbor  (It.  I.)  SI  L.  R. 
A.  803.  and  note,  and  United  States  ' 
Co.  V.  Kacer  (Mo.)  GS  L.  It.  A.  436, 


1lli>-oib  Supbeue:  Coebt. 


Oct., 


pAyahle  on  the  death  of  F.  H.  Mart^  settled. 
Mart;  held. a  bmeftt  certificate,  in  which 
the  association  promised  to  pay  to  his  wife, 
AgofB  Marty,  92,000  upon  the  death  of  the 
tneieber  in  cood  standing',  Marty,  Iiis  wife, 
and  infant  child  were  burned  to  death  in  the 
same  Are  which  couBumed  their  home  in  Chi- 
cago February  14,  1839.  The  laws  of  the 
association  provided  that,  "in  the  event  of 
the  deatli  of  all  the  beneficiaries  selected  by 
the  member  before  the  decease  of  Buch  mem- 
ber, if  no  other  or  further  disposition  there- 
of be  made,  the  benefit  shaJ!  be  paid  to  the 
heirs  of  the  deceased  member."  Kfarty  left, 
bim  surviving,  hid  sisters,  Kose  Balder  and 
llBTtlia  Marty,  appellees,  who  claimed  the 
fund.  The  wile,  Agnes  Marty,  left,  her  sur- 
viving, her  fatiier  and  mother  and  four 
brothers  and  two  sislers.  Augusta  Ididdeke 
KOB  Appointed  adjniuistratri.^  of  her  estate 
by  the  proliate  court,  and  is  the  appellant ' 
here  (together  with  the  other  surviving'! 
members  of  the  family),  and  also  claims  the 
fund.  It  was  admitted  on  the  heaiiiig  that' 
lliere  v-as  iio  proof  whatever  at  to  which  one 
of  the  tliree,  huaband,  wife,  or  child,  sun'ived 
1  lie  others.  Tlie  court  decreed  the  fund  to 
appellant,  the  administratri.'C  of  the  wife, 
which  decree  was,  on  appeal  to  the  appellate 
court,  reverseJ,  and  tbe  cause  remanded. 
The  circuit  court  theu  redocketed  the  case, 
and  entered  a  decree  in  favor  of  appellees, 
tbe  two  sistera  of  the  member,  from  which 
decree  appellant  appealed  to  the  appellate 
court,  where  the  decree  was  aJTirnied,  and  ap- 
pellant then  took  tMp,  Iter  further  appeal  to 
this  court. 

J/i-.  Samuel  J.  Howe,  witii  Mr.  Q^orge 
F.  Ort,  for  appellant: 

It  was  incumbent  on  appellees  to  aver  and 

Ki)ve  that  Agnea  AJarly  died  before  F.  H. 
arty. 

Ctncman  v.  Rogen,  73  Md.  403,  10  L.  K. 
A.  530,  21  Atl.  64 ;  Paden  t.  BiUcoe,  81  Vex. 
803,  17  8.  W.  42 ;  Fuller  v.  Unzcc,  135  MaaB. 
408;  Niblaek,  Ben.  8oc.  fi  205;  Toller,  Exra. 
&  Admrs.  133;  Conivns'  Digest,  Administra- 
tion, B,  10,  11;  Co.  Litt.  289;  Uakipeace  \. 
lloorc,  10  III.  470. 

The  righia  of  Agnes  Klarty  to  the  fund 
could,  under  no  circumstances,  be  said  to  be 
as  heir  of  F.  H.  Marty.  Her  ligbte  were  by 
virtue  of  a  direct  nmtract  with  the  NaUonat 
Uuion,  ctidcnced  by  the  certificiite  in  which 
ehe  was  named  as  baneSciary. 

Maryland  Mut.  Benev.  Hoo.  I.  0.  of  R.  M. 
V.  Clcndhicn,  44  lild.  434;  Rogera  r.  Humph- 
rey, i  Ad.  k  El.  2D0;  2  Washb.  Beal  Prop. 
320;  1  Chance,  Powers,  1;  1  Sugdcn,  Powers, 
cd.  1850,  242;  9.  Sugden,  Powers,  22;  Brad- 
Uh  V.  mbb»,  3  Johns.  Ch.  523;  Dootitlle  v. 
Uu's,  1  Johns.  Ch.  45,  11  Am.  Dee.  380; 
liiirUigh  V.  Vlough,  52  N.  H.  207,  13  Am. 
ilep.  23;  Ctnanan  v.  Rogcrt,  73  Md.  403,  10 
L.  R.  A.  650,  21  Atl.  64. 

Messrs.  TltoMwa  H.  JoTee,  Dent  A 
Wliltman,  and  W.  O.  Idndle^T  for  appel- 

Under  the  laws  of  the  Kational  Union  it- 
self, the  beneficiary,  in  order  to  take,  must 
1-e  in  existence  and  capable  of  taking  at  the 
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deatli  of  the  insured.  This  requirement 
formed  a  part  of  the  contract  between  the 
insured  and  the  National  Uni<4i. 

Padr-n  v.  Briseot,  81  Tex.  503,  17  S,  W. 
42 ;  FulU'r  v.  lAmxe,  136  Mass.  468 ;  Expreta- 
mm's  Aid  Soc.  v.  Lewis,  9  Mo.  App.  412; 
Niblaek,  Uen.  Soc.  S9  202-207 ;  2  Bacon,  Ben. 
(Sot.  U  243o,  3D6a;  Supreme  Council,  A.  L. 
of  H.  V.  Adn,.,s,  88  N.  H.  230,  44  Atl.  380; 
Jfotonjc  .IfiiC.  Relief  Asso.  v.  MoAuley,  i 
Mncfcey,  70. 

ARnefl  Marty  never  had  any  vested  right 
in  this  benefit  fund;  so  that,  whoever  might 
be  ultimately  entitled  theieto,  nothing  erer 
descended  to  her  representatives,  for  the  rea- 
son that  she  never  enjoyed  more  than  a  mere 
expectancy  as  to  such  benefit  fund.  A  mere 
expectancy  cannot  descend. 

Johnson  v.  Me.ritkea,  80  Me.  Ill,  13  AU. 
132;  EUe-»  H'iH,  73  Wis.  446,  41  N.  W.  687; 
VeifcH  V.  TiichoU.  75  N.  Y.  78,  31  Am.  Vjep. 
424 ;  Benton  v.  Brotherhood  of  Railromf 
Ui-alcnicn,  140  III.  670,  34  N.  E,  039;  Fisher 
V.  Donocofi,  57  Neb.  301,  44  L.  R.  A.  383,  77 
N.  W.  778;  Voifft  v.  Kergten,  104  III.  314, 
45  N.  E.  643;  Delancy  v.  Dvlaney,  70  III. 
App.  130;  Fischer  v.  American  L.  of  B.  16ft 
Pa.  270,  31  Atl.  1089;  Michigan  ««(.  Bon. 
Aaso.  V.  Rolfc,  70  ilich.  14«,  42  N.  W.  10J»4. 

Carter,  J.,  ddivered  the  opinion  of  the 

^Vben  two  or  more  persons  lose  tlieir  live<t 
in  a  coimnon  disaater,  by  the  civil  law  a  num- 
ber of  presumptions  Ot  survivoi-ahip  arise, 
based  on  a^,  sex,  and  condition  of  health ; 
but,tliere  la  no  presumption  that  they  all 
died  simulLineoURly.  At  common  law  th^« 
is  no  pi'csumption  of  survivorship,  and,  if 
6un-ivorship  is  claimed,  it  must  be  proved, 
and  the  one  having  the  burden  of  proof  of 
such  survivorship  must  fail  if  he  cannot 
prove  it.  While  there  is  no  such  presump- 
tion, the  practical  result  of  this  rule  is  that 
the  parties  are  treated  aa  having  all  died  •£ 
the  same  instant  of  time,  and  that  no  one  of 
those  thuB  dying  Hynehronoualy  takes  front 
any  of  the  others  dying  in  the  common  disaa- 
ter by  reason  of  the  other's  death.  This  rula 
UBS  iiraetically  settled  in  England  in  1855  in 
the  leading  case  of  I/ndcricood  v.  Wing,  4 
De  (J.  M.  £  Q.  633,  heard  on  appeal  from  the 
master  of  the  rails.  Vudcricoid  v.  JVing,  1ft 
Beav.  459.  All  the  previous  cases  and  au- 
thorities were  cited,  and  the  subject  was 
thoroughly  discussed.  Undoi'iMXid,  his  wife, 
and  three  children  all  perished  at  sea  on  thi> 
voyage  from  London  to  Australia.  The  lord 
chancellor  said;  "The  question  in  the  pres- 
ent case  is  whether,  the  plaintiff  [one  Under- 
wood] being  the  next  of  kin  or  representing 
the  next  of  kin,  Mr.  Wing  shows  a  title  de- 
priving her  of  that  to  which,  in  the  absence 
of  a  valid  will,  she  is  entiUed.  That  de- 
pends, firat  of  all,  on  the  terms  of  the  will; 


the  question.  On  whom  does  the 
burden  of  proof  rest  to  show  whether  the 
wife  liid  or  did  not  die  in  the  testator's  life- 
time? J  think,  the  principle  once  being  ad- 
mitted that  the  prima  facie  title  is  in  th« 
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next  of  kin,  that  it  must  rest  on  tiie  person 
who  claims  the  property  under  a  bequest  ^v- 
ing  it  to  him  in  that  particular  event.  It  is 
not  for  the  next  of  kin  to  show  that  the  wife 
(lid  not  die  in  her  husband's  lifetime,  but  the 
persou   who   claims    under    the    disposition 


circnmatunces  did  in  fact  occur  which  en- 
titles him,  according  to  the  language  of  the 
will,  to  say  that  the  wife  did  die  in  her  hus- 
band's lifetime.  .  .  .  The  result,  there- 
fore, is  that,  tiiere  being  a  will  giving  awaj 
the  property  in  one  state  of  circumstances, — 
namely,  that  the  wife  died  in  the  husbaiul'a 
lifetime, — and  it  not  bctn^  proved  that  that 
state  of  ciri'umstances  existed,  the  property 
is  not  eiven  away  at  all,  and  must  be  dis- 
tributed among  the  nest  of  Icin  tui  upon  an 
intestacy."  And  it  was  also  said  that,  there 
being  no  proof  as  to  which  one,  husband  or 
wife,  survived  the  other,  "the  property  must 
lie  distributed  just  as  it  would  bn.ve  been  if 
they  bad  both  died  at  the  same  moment." 
The  cose  went  to  the  House  of  Jjords  as  Win^ 
V.  Atiffrave,  B  H.  L.  Cas.  183,  and  the  sune 
i-ules  as  to  survivorship  and  burden  of  proof 
were  there  announced. 

This  subject  has  been  considered  by  a  num' 
ber  of  our  Amerii^n  courts,  and  all  arc 
agreed  that  there  is  no  presumption  of  aur- 
vivorsbip,  and  that  survivorship  must  be 
proved.  In  considering  the  question  upon 
which  the  decision  of  the  case  at  bar  must 
turn,  a  review  of  the  principal  cases  may  not 
be  unp  rod  table.  In  Coye  v.  Leach,  8  Met. 
371,  41  Am.  Dec.  618,  the  father,  his  only 
daughter,  her  husband,  and  their  only  child 
'  perished  at  sea  on  a  voyage  from  Charleston 
to  Baltiiiwre,  The  contest  was  between  the 
heirs  of  the  daughter  and  the  heirs  of  the 
father.  Speaking  of  the  question  of  surviv- 
orship as  between  the  father  and  the  daugh- 
ter, the  court  saidi  "For  aught  that  ap- 
peal's in  the  present  aspect  of  the  esse,  they 
may  both  have  perished  together.  This  lie- 
ing  ao,  and  no  arbitrary  presumption  being 
authorized  by  law  in  such  cases,  arising  from 
age  or  ^sx,  the  consequence  is  that  those  who 
Beck  to  enforce  their  rights  as  heirs  at  law  of 
(Proline  K.  Coye  (the  daughter]  must  fail 
in  establishing  their  right  to  e,  distributive 
share  in  the  estate  of  Sylvanna  Keith,"  the 
father.  In  the  case  of  Xeiccll  v.  yichols.  ?.*> 
N.  Y.  78,  31  Am.  Rep.  424,  there  was  a  will 
devising  property  to  trustees  on  certain 
trusts  for  tlie  henellt  of  the  husband  and 
two  children  of  testatrix  for  life,  and,  in  the 
event  uf  their  deatli  without  further  disposi- 
tion of  the  property,  to  certain  named  rela- 
tives of  the  «ife.  The  husband  of  the  testa- 
trix, her  mother,  and  her  two  children,  were 
all  lost  on  a  voyage  from  New  York  to  Eu- 
rope in  1875.  The  contention  was  between 
the  heirs  of  the  t-hildren  and  the  rela-tives  of 
the  testatrix  named  in  the  will.  The  doc- 
trine of  the  English  court  in  the  Undemood 
Vase  was  approved,  and  it  was  held  that  the 
jiersona  who  claim  through  a  siirvivorabip 
must  prove  the  same.  After  quoting  some 
expressions  in  the  older  Enf;lish  cases,  the 
i'ourt  said  r  "These  expressions  only  mean 
fiO  L.  It.  A. 


that,  as  the  fact  [of  survivorship]  is  incap- 
able of  proof,  the  one  upon  whom  the  ontia 
lies  fails,  and  persons  thus  perishing  mu»t 
be  deemed  to  have  died  at  the  s.ime  time,  fur 
the  puT[>ose  of  disposing  of  their  properlv." 
In  JohuiOn  v.  Mentheic,  80  Me.  Ill,  13  Atl. 
132,  A.  W.  Nickerson,  his  wife,  and  his  fhrci? 
children,  sailed  from  Scotland  for  Ilavumi. 
i  were  never  heard  from  again.  His  moth- 
had  died  some  years  before,  leaving  biiii 
1  Ilia  two  sisters  as  her  only  heirs  a^t  law. 
The  contest  was  between  the  grantee  of  the 
father  nnd  the  two  sisters.  The  court  said: 
"In  the  absence  of  evidence  from  which  tli« 
contrary  may  be  inferred,  all  may  be  consid- 
ered to  have  perished  at  the  same  moment; 
not  because  that  fact  ia  presumed,  but  be- 
cause, from  failure  to  prove  the  contrary  by 
those  asserting  it,  property  rizbts  must  nec- 
essarily be  ^.'ttled  on  that  theory,  .  .  . 
The  children  are  not  proved  to  have  survived 
their  father,  and  therefore  he  died  without 
issue,  and  his  .  .  .  [share]  descended  to 
his  father," — citing  tlie  three  cases  quoted 
nbovc.  In  RHBgelt  v.  Halictt,  23  Kan.  270, 
the  court  said,  citing  with  approval  Coye 
V.  Lraek,  8  Met  371,  41  Am.  bee.  618,  and 
AeircH  V.  Aicftols,  75  N.  Y.  78,  31  Am.  Rep. 
424:  "In  the  absence  of  other  evidence,  tha 
fact  as  to  who  was  the  sui-vivor  where  sev- 
eral persons  perish  in  Ihe  same  catastrophe 
is  assumeU  to  be  unnscertoinnble,  and  prop- 
erty rights  are  disposed  of  as  if  death  oc- 
curred to  all  at  the  same  time.  While,  there- 
fore, it  is  correct  to  say  the  law  makes  no 
presumption  on  the  subject,  tlie  practical 
consequence  is  nearly  the  same  as  if  the 
law  presuujed  all  to  have  perished  at  the 
?ame  moment,"  Ehlc'/i  Wilt,  73  Wis.  445, 
41  N.  W.  G27,  Abram  KMe,  his  son  James, 
the  son's  wife,  and  their  (hi'ee  children,  all 
perished  in  the  same  Are.  The  court  found 
from  the  evidence  that  Abram  died  first,  then 
his  son  .fames,  and,  lastly,  the  wife  and  chil- 
di-en.  in  speaking  of  the  question  of  aur- 
vivoi'sliip,  the  court  said;  "In  the  absence 
of  any  such  evidence,  the  <juestion  of  such 
survivorship  must  necessarily  be  regarded 
as  unascertjiinable,  and,  hence,  in  sucii  case 
the  riglits  of  property  must  be  determined  aa 
if  deatJi  [incurred  to  all  at  the  same  moment 
of  time."  In  the  case  of  Rs  Willbor,  20  H. 
1.  12G,  51  L.  R.  A.  863,  37  Atl.  0-14,  the  three 
Willbor  sisters  were  burned  to  death  at  the 
same  time  in  their  house  at  Newport.  Kaoli 
one  left  a  will  leaving  her  property  to  the 
others.  The  court  said;  "As  all  three  of 
the  testatrices  lost  their  lives  in  the  same 
disaster,  and  no  fact  or  circumstance  ap- 
pears from  which  it  can  be  infeirred  that 
rither  survived  the  others,  the  questi<Hi  of 
Hurvivoi'ship  must  be  regarded  as  unnscer- 
tainable,  and  hence,  the  rights  of  succeaaion 
to  their  estates  are  to  be  determined  as  if 
death  occurred  to  alt  at  the  same  moment." 
61  L.  R.  A.  863,  note. 

There  are  also  several  cases  involving  tlie 
right  to  the  proceeds  of  a  policy  of  inaur- 
iince  upon  the  life  of  the  liusband  for  tlie 
benefit  of  the  wife  wliere  both  perished  in 
the  same  disaster,  and  the  contest  was  be- 
tween the  administrator  of  the  wife's  estate 
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and  lliusd  claiming'  through  the  husband,  or 
OH  HiiliHtilutei)  beneSciaries.  The  same  nilea 
have  bwn  adhered  to  as  in  the  forgoing 
casett,  and  the  question  as  to  what  part;  has 
the  burden  of  proof  has  been  determined  bj 
the  doctrine  of  eaxih  particular  court,  wheth- 
er tlie  benefleiary  tools  a  vested  or  a  <wnting- 
«nt  interest  in  the  fund.  In  Fuller  v.  Lin- 
x-ee,  135  MosB.  408,  the  conteet  was  between 
the  next  of  kin  of  Mrs.  Fuller  and  the  admin- 
istrator of  her  hi'xband,  who  also  repre- 
Bented  his  ne:tt  of  kin,  N.  O.  Fuller,  his 
Trife,  and  their  five  children  sailed  frron  Cal- 
cutt&  for  New  York,  and  all  perished  togeth- 
er at  Bca.  Fuller's  life  wad  insured,  the  in- 
surance payable  to  his  wife,  and,  if  she  pre- 
deceased him,  then  it  was  payable  to  their 
<^ildren.  The  court  construed  the  insurance 
contract  as  giving  to  the  wife  an  interest 
■   '"         '  1  her  Bunivi-uf  her  husband. 


contingent  uron  her  su 
and  said:     ''This  is  a  p: 


a  procpediiifi  to  establish 
a  right  in  the  wife  which  would  devolve  upon 
ber  next  of  kin,  and  the  burden  of  proof  is 
upon  the  party  who  undertakes  to  establish 
it.  ^Ve  tiiink,  upon  the  view  of  the  contract 
nliTBdy  taken,  that  the  wife  had  no  interest 
tranunisslble  to  the  next  of  kin  unless  she 
sunived  her  husband,  and  that  they  cannot 
maintain  their  claim  without  proof  that  she 
survived  him."  A  different  view  has  been 
taken  where  it  is  held  that  the  beneHeiary 
in  the  policy  lias  a  vested  interest  in  it.  The 
rose  of  fadm  v.  Briscoe,  81  Tex.  563,  IT  S. 
W.  42,  was  a  suit  upon  n  benefit  certificate 
issued  by  tlte  Supreme  LodRS  Knights  and 
Ladies  of  Honor  to  John  F.  Briscoe,  payable 
to  his  wife  on  his  death.  The  by-laws  pro- 
vided thnt,  if  the  benelieiary  should  die  be- 
fore the  member,  the  proceeds  of  the  certifi- 
cate should  be  psid  to  the  dependent  heirs  of 
the  deceased.  Both  hi:sband  and  wife  perished 
in  a  lire  which  consumed  the  hotel  in  which 
they  were  stoppini;.  Tlie  trial  court  found 
that  both  died  nt  Uie  same  instant  of  time, 
and  guve  judgment  for  the  mother  and  sis- 
ter of  the  deceased,  dependenbi  upon  him  for 
support,  and  against  the  ndniinixtrator  of 
the  estate  of  the  wife.  On  a  review  of  the 
case  the  supreme  court  said;  "The  court 
below  finds  that  the  wife,  the  beneficiary 
named  by  the  husband,  did  not  die  before  her 
husband,  but  died  at  the  snme  instant.  The 
result  of  this  finding  is  tliat  the  beneficiary 
named,  at  the  lime  the  policy  was  earned  by 
the  death  of  the  liiitband,  did  not  survive 
him,  and  was  inciipiible  of  taking  the  pro- 
ceeds of  the  policies.  .  .  .  The  instan- 
taneous death  of  both  the  husband  and  wife 
OB  successfully  accompli sb<'<l  the  inability 
of  the  wife  to  take  as  if  she  had  died  before." 
In  lliMabrandt  v.  Amci  (Tex.  Civ.  App.)  66 
B.  W.  128,  which  was  a  suit  on  an  insurance 
policy,  l)oth  husband  and  wife  being  drowned 
in  llie  Galveston  disaster,  the  court  of  civil 
appeals  of  Texas  said:  "There  being  no 
presumplioa  cither  of  survivoi  Hhip  or  of  sim- 
ultaneous deatli,  and  no  eviilraicc  in  the  cnse 
to  sustain  a.  finding  of  either  of  these  facts, 
it  is  mnnifeat  that  the  party  upon  whom  lay 
the  burden  to  establish  such  survivorship  or 
B»  L.  R.  A. 


simultaneous  death  has  failed  to  make  out 
his  case,  and  the  only  question  for  us  to  de- 
termine ia  upon  which  of  the  parties  to  this 
suit  sui;h  burden  was  imposed.  The  deter- 
mination of  this  question  is  not  affected  by 
the  position  of  the  parties  as  plaintilT  or 
defendant  in  the  court  below."  After  an  ex- 
tended discussion,  the  court  found  that  tbtt 
beneficiary  had  no  vested  interest  in  the  pol- 
icy, and  held  "that  it  devolved  upon  her  [tlw 
beneficiary's]  representatives  to  show  that 
the  contingency  had  happened  which  would 
entitle  her  to  receive  the  proceeds  of  the  pol- 
icy." In  the  recent  case  of  United  Blatct 
Casualty  Co.  v.  Kacer,  169  Mu.  301,  58  L.  R. 
A.  430,  6S  S.  W.  370,  Yocum  ajid  his  daugh- 
ter perished  by  ijie  destruction  of  thar 
yacht  on  a  trip  in  the  Oulf  uf  Mexico.  Yo- 
cum carried  two  accident  insurance  policies, 
payable  to  his  daughter,  if  survivingj  if  not, 
to  his  legal  representatives.  In  discussing 
the  case  the  court  fully  approved  of  the  rules 
regai'ding  survivorship  and  burden  at  proof 
as  stated  in  the  cases,  and  said:  "The  rule 
is  that  he  who  claims  a  right  by  virtue  of 
survivorship  must  prove  the  fact  of  the  sur- 
vival of  him  through  whom  he  claims,  and 
that,  failing  in  this,  the  property  or  fund  re- 
m<i:ins  vFiited  as  it  was  before  the  calamity. 
.  .  .  Rut  this  docs  not  settle  tlie  cose,  be- 
cause the  representatives  of  the  father  and 
daughter  each  claim  that  the  rights  of  the 
other  depend  upon  their  shonine  which  of 
the  two  survived  the  other,  and  hence  each 
claims  the  burden  of  proof  is  upon  the  other. 
The  r^resentutive  <rf  the  father  further 
claims  that,  if  neither  can  prove  what  the 
fact  in  this  regard  was,  then  the  doctrine  of 
'distribution'  applies,  and  the  fund  must  go 
where  it  would  have  gone  if  there  had  been 
no  appointed  beneficiary  in  tlie  policy,  to 
wit,  to  the  rspresentative  of  the  assured." 
The  court  held  that  an  insurance  policy  of 
the  kind  sued  on  conferred  a  vented  interest 
in  the  beneficiary,  and  hence  gave  Judgment 
for  the  aduiinistrator  of  the  daughter's  es- 

A  different  view  of  the  question  was  tiikcn 
in  C'ntciiian  v.  Rogers,  73  Md.  40C.  10  L.  K. 
A.  650,  21  Atl.  64.  In  that  case  Walter  K. 
lloopes,  hia  wife,  and  two  children  were  all 
drowned  in  the  Johnstown  disaster,  in  Penn- 
s}'lvania,  in  188!).  He  was  insured  in  the 
Order  of  the  Golden  Chain,  a.id  the  certifi- 
cate was  payable  upon  his  death  to  his  wiffe 
A  sister  of  the  deceased  and  the  administra- 
tor of  the  wife  both  claimed  the  fund.  Tha 
court  said:  "Mrs.  Uoopcs  was  the  benefi- 
ciary named  in  the  cei'tiOcate.  Her  repre- 
sentative has  a  prima  facie  title  to  the  fund. 
That  title  can  only  be  devested  by  evidence 
showing  that  she  died  before  her  husband. 
Tliey  are  both  dead,  and  both  died  in  the 
same  disaster.  Tliere  is  no  proof  and  there 
is  no  legal  presumption  as  to  which  one  died 
first,  or  as  to  their  having  died  simultane- 
ously. Until  it  is  shown  tliat  ehe  died  be- 
fore her  h.isband,  the  fund  is  jtayable  to  no 
one  else  other  than  her  representative,  be- 
cause it  is  only  in  the  event  of  the  dcnUi  of 
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the  nominated  beneflciaiy  in  the  lifetime  of 
ttie  AMured  that  others  can  possibly  take. 
Until  proof  of  her  haTiDg  so  died  is  first  fur- 
nished, hm'  prima  fsfie  title  cannot  be  dis- 
placed." Just  what  the  court  meant  by  the 
expression  "prima  facie  title"  is  not  clear. 
If  the  court  meant  to  Ba.y  that  the  beneficiary 
-of  a  certificate  in  these  fraternal  beneficiary 
aseociutione  has  a  Tested  interest,  such  is 
not  tlie  commonly  accepted  view,  and  is  not 
the  law  of  this  state.  Martin  v.  Stubbing^, 
126  111.  :iSr,  18  N.  E.  657;  Benton  v.  Brother- 
hood of  Railroad  Brakemm,  146  111.  570,  34 
N,  R  B39;  Voigt  T.  Keraten,  104  111.  314,  45 
N.  E.  543.  In  cases  of  ordinary  property 
no  one  has  a  vested  interest  in  it  during  the 
lifetime  of  the  absolute  owner,  but  has  only 
an  expectancy,  dependent  upon  the  de&th  of 
the  owner  during  the  life  of  the  expectant, 
and  upon  the  farther  contingency  that  the 
owner  does  not  dispose  of  tho  property  by 
deed,  gift,  or  wilt  made  before  bis  death.  The 
case  of  n  beneficiary  in  a  certitleate  of  a  In.- 
ternal  beneficiuVj  association  i^  analogous. 
^e  member  of  the  beneficiary  association 
procuring  the  beneficiary  certificate  is  the 
moving  party  thi-ough  whose  action  the  bene- 
ficial scheme  of  the  associntion  is  put  in  up- 
crntion  for  the  benefit  of  the  nominated  ben- 
cficinrj-; -and  it  ia  under  the  control  of  the 
memlier,  at  least  to  such  an  extent  that  he 
«an  defest  the  expecbancy  of  the  beneficiary, 
and  secure  the  benefit  of  the  scheme  to  some 
■other  eligible  beneficiary.  The  object  of  the 
insured  is  to  provide  for  the  support  of  those 
dependent  on  or  related  to  him,  usually  by 
the  ties  of  consanguinity.  Sucli  dependents 
and  relations  are  the  ones  entitled  to  the 
benefit  of  the  insurance,  and  the  burden  of 
proof  rests  upon  the  heirs  of  thebeneflciary — 
upon  those  claiming  the  benefits  of  the  joint 
action  of  the  insured  and  the  beneficiary 
association  through  the  nominative  bcnc- 
«JaTy — that  such  beneficiary  actually  becajne 
entitled  to  such  bcnolit  by  surviving  the  in- 
sured; and,  if  they  cannot  do  this  the  bene- 
fits \vill  accrue  to  the  succeciling  surviving 
beneficiaries,  as  may  be  provided  in  the 
aoheme  of  the  association,  or  to  the  next  of 
kin  of  tlie  deceased  member.  In  the  cose  at 
liar  the  laM'a  of  the  association  provided  that 
the  benefit  should,  in  case  of  the  death  of  the 
beneficiary  before  the  insured,  be  paid  to  the 
heirs  of  such  insured  member.  These  are 
the  appellees.  Rose  Balder  and  Bertha  Mar- 
ty. Treating  the  case  as  if  the  member  and 
the  henellciary  died  at  the  same  time,  the 
result  ia  the  same  aa  it  the  beneficiary  died 

It  is  contended  by  appellants  that  there  is 
no  proof  appellees  are  the  only  heirs  of  F. 
H.  Harty.  Snch  heirship  was  alleged  in  the 
hill  of  interpleader  and  claimed  in  the  an- 
swer of  apiwlleos,  but  was  denied  in  the  an- 
swer of  apiiellants.  The  circuit  court,  in  the 
deci'oe,  found  that  appellees  were  the  only 
lieirs  at  law  of  the  deceased  member,  and 
we  ore  of  the  opinion  that  this  finding  is 
supported  by  tlie  certificate  of  evidence. 

The  iiulgmcnt  of  the  Appellate  Court  mwxt 
be  affirmed.  '  l„ 

S9  L.  R.  A.      '  4Z 
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mill,     wltk 

■I,  nan  HO  Implied  ■ntboritr  to  Indona 

coDnnsrclflL  paper  ^ven  in  pajniGat  of  mill 
Bcconats,  where  such  pbwer  Is  not  necesBarr 
lo  the  pffformaiice  of  tlie  duties  Imposed  on 
bim,  and  he  Is  not  Bccustomed  to  pertonn 
acis  ol  a  similar  nature. 

from     an     aKcnt, 

I    the    order    ot     hi* 


paper    parnble 
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Imply  ■ 
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III,  ^n^H^ied  In  lae  manji^menL  oi  niB  nuai- 
'BB,  opening  mflll.  giving  orders  to  em- 
plojees.  and  countersign  Ins  checks  drawn  br 
the  prlDclpol  tor  supplies. 
8-  The  drawee  of  a  check,  havlac 
notice  of  the  affeBCT*  of  the  IndvrfleP 
bj  ihe  form  of  his  slsoature.  U  bound  to 
tBke   notice   of  the   limltHtlons   upon  Ills  an- 

4.     nr  the  oerdllcalioB  of  a  check,  tho 

It  when  presented  at  anj  time  within  that 
flied  by  the  statute  of  llmltBtlODB,  and  la 
eHtopped  to  deny  the  possession  at  funds. 

0.  RlKfatfnl  pOBHCBaloB  hy  an  asent  of 
n  check  payable  to  bis  principal  gives  no 
nulhorltj  to  Indorse  and  transfer  title  to  It. 

Q.  One  taklns  comuerelal  paper  apoa 
the  Indomement  of  the  payec*ii  atfcat 
bas  the  burden  of  proving  the  authority  to 
mBke   the   IndorBeraent. 

(OctolMr  2S,   1002.) 

APPEAL  by  plaintifl'  from  a  judgment  ol 
tlie  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Superior  Court 
for  C-ook  County  in  favor  of  defendant  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a.  check.    Reversed. 

Statement  by  Hagrader,  Oh.  J.; 

This  is  an  action  in  assumpsit,  brought  on 
April  18,  1808,  in  the  superior  court  of  Ckx* 
county,  by  the  appelliwit,  the  Jackson  Paper 
Manufacturing  Company,  of  Jackson,  Michi- 
gan, Against  appellee,  the  Coinmereiat  Na- 
tional Bank  of  Chicago,  Tlie  defloration 
contained  two  special  counts  and  the  com- 
mon counts.  The  special  counts  are  ba.-*ed 
on  a  check  bearing  date  December  18,  1896. 
payable  to  the  order  of  the  Jackson  Paper 
Manufacturing  Company,  drawn  on  the 
L'oinmercial  National  Bank,  for  the  sum  of 
$.125.85,  by  J.  Herz  &  Son.  The  defendant 
tielow  (appellee  here)  filed  a  plea  of  ^neral 
i«(ue,  and  the  trial  below  resulted  in  ver- 
dict and  judgnicnl  in  favor  of  appellee.  An 
ap^al  was  taken  to  the  appellate  court, 
ivhei'e  the  judgment  has  been  affirmed,  and 

N'liTK.— Ab  to  Bntborltj  of  agent  to  ladorse 
neKoIluble  paper,  see  also  Gate  Clt;  Bidg.  A  U 
Ahbo.  v.  National  Banli  of  Commerce  (Mo.)  3ff 
■     "    ■..  401,  and  «•- 


.:b>  Google 


Ilijkois  SuiTBsia  Coukt. 


Oct., 


the  appellate  court  hua  granted  a  certiScate 
of  unportajice.  The  present  appeal  is  prose- 
cuted from  Uia  judgment  of  affirmanee  so 
entered  by  the  appeRaU  court. 

Mr.  W.  E.  WlIUu,  with  Mr.  B«we« 
W.  SohamRoker,  for  appellant'. 

If  the  power  to  indorse  commercial  papei 
could  be  implied,  such  implicatiou  would 
still  bo  subject  to  the  gcnoial  rule  that  the 
extent  of  the  authority  of  an  agent,  implieil 
from  his  acta,  is  limited  to  act^  of  a  kinil 
like  those  from  which  it  is  implied. 

Mecheni,  Agency,  SI  380,  398;  Gregory  v. 
Loose,  lU  Waal).  S99.  51  Pac.  33;  Soord  v. 
Strauss,  30  Kla.  381,  22  So.  713;  I  Parsons. 
Contr.  61h  ed.  p.  62 ;  Dan.  Neg.  Inst.  IS  20i!. 
293. 

A  part;  maintaining  tbat  an  UstenaiUle 
autboriiy  existed  must  prove  timt  he  knew 
of  the  facte  giving  color  of  authority  to  the 
Buppoaed  agent  at  the  time  of  the  traiisuc- 

Cmh  V.  TajiUiT,  8  L.  J.  K.  B.  202;  8t. 
John  V.  Redmond,  0  Port.  (Ala.)  428; 
Cliitty,  Bills  &, Notes.  13th  Am.  ed.  p.  41.  '32 : 
1  Dan.  Neg.  Inst.  4tb  ed.  |  207;  Kaaaon  v. 
Carli»a,  10  III.  450;  Haxey  v.  HirKclhoni. 
44  111.  437;  Bioflt  v.  Teri'y,  150  N.  Y.  122, 
SO  N.  K.  053. 

The  burden  of  proving  tbe  authority  of 
Jackson  to  indorse  tbe  name  of  the  plaiutiH 
upon  the  check  was  upon  the  defendant. 

Uardfilg  V.  Ncifbv,  2R  Mo.  5(17,  75  Am. 
Dec.  137;  Ha^s  v.  /-vhji,  7  Walts,  524; 
Morgan  v.  Bank  of  Slate,  1  Duer,  434 ;  Boiift 
of  the  Cnirergity  v.  Tvek,  101  Ga.  104,  2d 
8.  B.  168;  Jaekton  v.  yational  Bank,  92 
Tenn.  164,  18  L.  R.  A.  003.  20  S.  W.  802; 
Chieago  Electric  Light  llrnling  Co.  v. 
HulehinMit,  25  III.  App.  470;  Commeicial 
Nat.  Bank  v.  Lincoln  Fuel  Co.  61  111.  App. 
166;  Beattie  v.  XutivHol  Hiink^74  111.  571, 
43  L.  K.  A.  654,  61  N.  B.  COf 

A  person  dealing  with  an  agent  takes  the 
riijk  as  to  tbe  extent  of  his  authority,  and 
ia  hound  to  inquire  into  it. 

Chicago  ElectHo  Light  Renting  Co.  v. 
HutahiMon,  26  III.  App.  476;  HchilHng  v. 
Rotenhcim,  30  III.  App.  81;  Theile  v.  Chi- 
cago Brick  Co.  60  III.  App.  600;  Schneider 
V.  Lebanon  Dairy  A  Creamery  Co.  73  111. 
App.  612;  Wite  v.  American  Trust  i  Bav. 
Bank,  76  III.  App.  90. 

Authority  to  indorse  commercial  paper 
cannot  be  inferred  from  the  fact  tbat  the 
agent  is  a  traveling  salesman,  collector,  or 
is  even  treasurer,  president,  general  man- 
ager, or  general  agent  of  bis  principal.  A 
general  agent  must  have  special  authority 
bo  accept  or  indorse  commercial  paper. 

Mecbem,  Agency,  S  398;  Dodge  v.  So- 
tioiial  Bxch.  Bank,  30  Ohio  St.  1 ;  Doubleday 
V.  JtreM,  50  N.  Y.  410,  10  Am.  Rep.  502; 
Smith  V.  Co-Operative  Dresa  Amo.  12  Daly, 
.104;  Atkinson  v.  St.  Croix  Mfg.  Co.  2*  Me. 
17(1;  Middlesex  Vovnty  Bank  v.  Hirsch 
Broa.  Veneer  Mfg.  Co.  24  N.  Y.  S.  R.  297, 
4  N.  Y.  Snpp.  3S5 ;  Graham  v.  United  Slates 
Sav.  Inst.  46  Mo.  180;  Robinson  v.  Chemical 
yat.  Bank,  80  N.  Y.  407 ;  Vanbibber  v.  Bank 
of  Lotiisiana,  14  La.  Ann.  486,  74  Am.  Dtio. 
49L.R.  A. 


442;  Jacoby  V.  Payton,  8S  Hon,  367,  32  N. 
Y.  Supp.  1032;  Boiluwy  Eqmpmetit  A  Pub. 
Vo.  V.  Lincoln  Sat.  Bank,  82  Hun,  6,  31  N> 
Y.  Supp.  44;  Smith  y.  (Hbion,  6  Bladif. 
noO;  tfinos  T.  Butler,  38  N.  G  (3  Ired.  Eq.) 
307;  Vev>  York  Iron  Mine  v.  First  Sat. 
Rank,  30  Mich.  044;  Culver  y.  Lews,  1^ 
l.a.  Ann.  202;  Smoanee  Min.  Co.  v.  UcCall, 
3  Head,  810;  Chicago  Electric  Light  Rent- 
ing Co.  V.  Hutchinson,  25  111.  App.  476; 
f'ommcrcial  Jiat,  Bank  v.  Lincoln  Fuel  Co. 
QT  III.  App.  lOU. 

By  tbe  act  of  certification,  tbe  bank  as- 
sumed a  duty  directly  to  tbe  plaintiff. 

Metropolitan  Hat.  Bank  v.  Jones,  137  III. 
534,  12  L.  R.  A.  482,  27  N.  E.  533;  Middle- 
sex  County  Bank  v.  Hirsch  Bros.  Veneer 
Mfg.  Co.  24  N.  Y.  B.  R.  207,  4  N.  Y.  Supp. 
.1A5;  Smith  v.  Co-Operative  Dress- A*»o.  12 
Daly.  3tM;  Ooirdm  v.  Cryder,  65  N.  J.  L. 
320,  26  Atl.  941. 

iitesra.  Teniiej,  MeConnell,  Ooffeen. 
ft  Hording,  tor  appellee: 

Prefientelion  for  payment,  and  proof  of 
money  on  deposit  at  tbe  time  of  presenta- 
tion, Bufllcicnt  to  pay  the  check,  are  essen- 
tinl  in  a  suit  against  tbe  hank  by  the  holder 
of  a  check. 

Lane  v.  Adams,  ID  111.  167;  Seogle  v% 
Herbert.  73  III.  App.  18;  Gate  Hotel  Co.  v. 
Union  Vat.  Bank,  171  111.  531,  39  L.  R.  A. 
479,  49  N.  B.  420;  Wyman  v.  Ft.  Dearborn 
Nat.  Bank,  181  111.  270,  48  L.  R.  A.  565.  64 
N.  E.  ^40;  Shaffncr  v.  Edgerton,  13  111.  App.  ] 

132;  1  Dan.  Neg.  Inst.  E  054;  Metropolitan. 
Nat.  Bank  v.  Jonts,  137  II).  034,  12  L.  K.  ' 

A.  403,  27  N.  K.  533;  First  Nat.  Bank  r. 
Whitman,  04  U.  S.  343,  24  L.  ed.  229. 

On  the  question  of  Jackson's  want  of  au> 
thoritv,  the  burden  was  upon  the  plaintiff. 

Uei'nemann  v.  Heard,  02  N.Y'.  448;  Farm- 
ers, Loan  £  T.  Co.  v.  Biefke,  144  N.  Y.  364,  | 
30  N.  E.  368;  Smith  v,  Oront,  30  III.  App- 
160;  6  Am.  1  Eng.  Bnc.  Law,  pp.  23,  29-31; 
1  Taylor.  Ev.  9th  ed.  270;  Simpson  y.  Davis.  | 
119  Masfl.  209,  20  Ain.  Rep.  324;  Fidclilji 
£  Casualty  Co.  r.  Weise,  182  111.  496,  66  N. 
U.540. 

Authority  may  be  implied  from  the  ooursa 
of  business  and  employment,  and  from  re- 
peated recognitions  l^  Uie  principal  of  tbe 
agent's  authority. 

1  Dan.  Neg.  Inst.  S  289. 

The  powers  of  the  superintendent  or  gen- 
eral manager  of  the  corporation  depend 
upon  tbe  facts  of  eairh  particular  case,  spe- 
cial attention  beinK  directed  to  tbe  degiec 
of  control  exereised  by  this  oHlcer,  and  th» 
character  and  magnitude  of  the  interests 
put  in  bis  charge. 

4  Thomp.  Corp.  {S  4850,  4853. 

There  mbb  evidence  showing  tbat  this  su- 
perintendent was  one  of  such  extended  pow-  i 
ers,  that  he  (raa  practically  in  absolute  con- 
trol of  the  company's  business. 

Shaffner  T.  Edgerton,  13  III.  App.  132; 
Commercial  Nat.  Bank  v.  Lincoln  Fael  Co. 
67  III.  App.  166:  Atkinson  y.  SI.  (7rw* 
Mfg.  Co.  24  Me.  171;  Bates  v.  Seilh  Iron 
Co.  7  Met.  224. 

The  question  was,  wbeiber  or  not  tM  in- 
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doracinent  by  Jackson  was  eufficicnt  to 
transfer  title  to  the  check  to  Copclin  &  Co. 

Aa  soon  as  the  pa]>er  comea  into  the  haada 
of  a  holder  uuairected  by  any  defect,  its 
character  as  a  negotiable  security  is  e9tal>- 
lished,  and  the  power  of  tntnaferrine  it  to 
others  with  the  Ban>e  iinniunity  which  at- 
taches in  hia  hands  is  incident  to  bis  legal 
right,  and  necessary  to  sustain  the  character 
aud  value  of  the  instrument  aa  property, 
and  to  protect  the  bona  Qde  bolder  in  ita 
enjoyment. 

1  Uan.  Neg.  Inst.  5  803;  Woodicorth  v. 
Mviitoon,  40  111.  131,  89  Am.  Dec.  340;  Rice 
V.  Van  Ackere,  22  III.  App.  S88;  Central 
Heliool  Stipi>ly  Hoaae  v.  Donovan,  70  111. 
App.  208. 

if,  as  between  Copeliu  &  Co.  and  the  Jack- 
son Paper  Manufacturing  Company,  the  lat- 
ter, because  of  prior  transactions  in  which 
Jackson's  authority  had  been  recognized, 
would  not  be  permitted  to  deny  hia  author- 
ity to  indorse  the  check,  Copelin  &  Co.,  hav- 
ing acquired  valid  title  to  it,  could  trojisfer 
that  title  to  one  who  might  have  had  ex- 
press knowledge  that  Jackson  had  no  actual 
authority  to  make  the  indorsement. 

M»S*^der,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  errors  asugned  by  the  appellant  and 
reli>)d  on  for  a  reversal  of  the  judgment  are 
tlie  refnsal  to  admit  testimony  oiTered  in 
behalf  of  the  plaintiff,  the  admission  of  testi- 
mony in  behalf  of  the  defendant  over  the  ob- 
jection of  the  plaintiff,  tiie  refusal  to  give 
instructionH  offered  by  the  plaintifT,  the  giv- 
ing of  instructions  in  behalf  of  the  defend- 
ant, and  the  overruling  of  the  motion  for  a 
new  trial. 

1.  The  main  question,  arising  out  of  the 
action  of  the  trisJ  court  in  the  admission 


aiithority  of  the  superintendent  of  a  manu- 
facturing corporation  to  indorse  a  cheek 
made  payable  to  the  order  of  that  corpora- 
tion, and  given  in  payment  of  a  debt,  created 
by  the  purchase  of  goods  from  the  corpora- 
tion by  the  drawer  of  the  check,  nic  ap- 
pellant waa  engaged  in  the  manufacture  and 
.  sale  of  paper  at  Jackson,  Michigan.  In 
Januory,  1895,  it  employed  one  Charles  A. 
Jackson  to  act  as  superintendent  of  its  mill 
at  Jackson,  Michigaji,  and  be  continued  to 
act  as  such  superintendent  from  January, 
1895,  to  the  latter  part  uf  December,  1SU0, 
or  the  1st  of  January,  1897.  In  Decenibui', 
1890,  Juckaon  went  to  Chicago  to  solicit  or- 
ders for  the  company,  and  to  make  sales  of 
paper   for  it.     J.   Herz  &  Son   and   K.   W. 


Son  were  indebted  to  the  appellant  at  that 
time  in  the  sum  .of  between  3300  and  $400. 
Jackeon  went  to  see  J.  Herz  &  Son  at  their 
store  in  Chicago,  and  settled  ivith  them 
their  account  with  appellant.  J.  Hcrz  &. 
Son,  on  December  18,  1890,  gave  to  Jackson 
.  their  check  of  that  date  for  1325.65,  payable 
to  the  order  of  the  Jackson  Paper  Manufac- 
turing Company,  and  drawn  upon  the  Cow- 
«9  L.  R.  A. 


mercial  National  Bank  of  Chica^.  Jackson 
took  this  clieck  to  JS.  W.  Copcltn  &  Co.,  of 
Cliicago,  and  asked  E.  W.  Copelin  to  cakIi 
it  for  him.  Copelin  had  done  business  witli 
the  appellant,  and  had  visited  the  mill  of  ap- 
pellant at  Jnckson,  Ktichigan,  and  ha^l  seen 
C  A.  Jackson  there  acting  as  superintend- 
ent and  manager  of  the  mill.  Jackson  in- 
dorsed the  check  as  follows :  "  Jackson 
Paper  Ufg.  Co.,  C.  A.  Jackson,  Supt.,"  oJid 
turned  it  over  to  Copelin.  Copelin  procured 
the  clieck  to  be  certified  by  the  Commercial 
National  Hunk,  upon  which  it  was  drawn, 
and  gave  Jackson  the  currency  for  it. 
Copelin  then  indorsed  the  check  over  to  the 
American  Exchange  National  Bank,  with 
which  he  did  business,  and  deposited  it  to 
his  credit  in  the  American  Exchange  Na-  - 
tional  Bank.  The  check  went  through  the 
Cliicago  clearing  house  on  December  ID, 
1891),  and  was  paid  t^  the  Commercial  Na- 
tional Bank  on  December  21,  1896.  The 
amount  thereof  was  charged  to  the  account 
of  J.  Uerz  &  Son,  the  drawers  of  the  check- 
When  Jackson  thus  obts-ined  the  money 
upon  the  check  from  Copelin,  be  did  not  re- 
mit the  money  to  the  Jackson  Paper  Manu- 
facturing Company  in  jdichigan,  and  the 
amount  thereof  was  never  received  by  the 
appellant.  The  appellant  learned  nothing 
of  the  whereabouts  of  Jackson  until  Janu- 
aiy,  1897,  when  it  then  learned  of  his  death 
by  suicide  in  Hew  Orleans.  About  the  same 
time  it  learned  of  his  collection  of  thia 
money  from  J.  Hers  &,  6oD  through  lettera 
received  from  the  latter. 

If  C.  A.  Jackson  had  authority  to  indorse 
the  name  of  appellaut  to  the  check,  oo  aa 
to  transfer  good  title  thereto  to  K  W.  Cope- 
lin &  Co.,  then  the  judgments  of  the  lower 
courts  are  correct;  but,  if  he  had  no  au- 
tliority  to  indorse  the  check  for  the  appel- 
lant, then  such  judgments  are  wrong,  and 
the  rulings  of  the  court  below  in  the  admis- 
sion and  exclusion  of  evidence  and  in  the 
giving  and  refusal  of  instructions  were  er- 
I'uneouB.  The  evidence  is  clear  and  uncon- 
tradicted that  Jackson  had  no  express  au- 
thority from  the  appellant  to  indorse  checks 
in  its  name.  Indeed,  it  is  not  contended  by 
the  appellee  that  Jackson  had  any  express 
authority  to  make  any  such  indorsements, 
but  it  is  claJmed  that  he  had  implied  au- 
Ihority  so  to  do.  The  appellee  contends  thai 
his  authority  to  make  the  indorsement  is  to 
be  implied  from  the  nature  of  his  duties  as 
appellant's  superintendent  and  manager, 
and  from  his  conduct  in  connection  with  the 
business  of  appellant.  As  superintendent  of 
the  mill,  Jackson  was  under  the  direction  of 
Nathan  S.  Potter,  who  was  the  treasurer 
and  managing  director  of  the  corporation. 
Jackson  had  charge  of  the  buying  of  the 
material  and  of  the  hiring  of  the  men,  and 
looked  after  the  manufa^ure  and  sale  of 
paper.  He  was  paid  a  certain  annual  salary, 
and  waa  entitled  to  a  percentage  of  the  net 
profits  of  the  business  in  excess  of  a  certain 
amount.  His  brother,  dale  Jackson,  was  the 
bookkeeper  of  the  corporation.  Appellant 
had  a  president,  a  tj'easurer,  and  a,  secre- 
tary, though  the  president  and  secretary  ap- 
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peared  to  take  but  little  active  management 
of  the  company's  buainesa.  Sonietimea, 
when  JackBon  was  traveling,  he  collected 
money  from  eustomerfi  of  the  appellajit, 
which  was  (^ha^ged  bj  hia  brother,  the  book- 
keeper, to  hia  account;  but,  the  teatimony 
tends  to  show  that  appellant  had  no  knowl- 
edge o[  these  charges  until  after  the  death 
of  Jackson.  Sometimes,  when  Jackson  was 
on  a  trip  for  the  company  for  the  purpose  of 
selling  goods  or  making  collections,  he  would 
Adjust  accounts  due  to  the  company.  It  was 
not  shown  tliat  any  collections  made  by  him 
had  ever  been  paid  by  check  payable  to  the 
order  of  the  appellant,  except  the  check  here 
in  controverny.  It  was  shown  that  the  let- 
ter head  of  the  Jackson  Paper  Manufactur- 
ing Company  had  printed  at  the  top  of  it, 
not  only  the  names  of  the  president  of  the 
company  and  the  treasurer  of  the  company, 
but  also  the  name  of  "  C.  A.  Jackson,  Supt." 
The  ooly  person  who  bad  express  authority 
to  sign  notes  for  the  company,  and  dr*w 
checks  tor  the  company,  and  indorse  its  pa- 
per and  checks,  waa  Nathan  S,  Potter,  the 
treasurer,  who,  as  managing  director,  had 
also  the  general  supervision  and  manage- 
ment of  the  business.  Sometimes  one  F.  B. 
Loomis,  Jr.,  the  secretary  of  the  company, 
indoraed  Potter's  name  when  he  was  abeent. 
It  appears,  also,  that  Potter  sometimes  au- 
tboriKed  Gale  Jackson,  the  bookkeeper,  to  in- 
dorse checks  and  drafts  in  Potter's  name 
for  deposit  in  the  People's  National  Bank 
of  Jackson,  Michigan,  where  appellant  kept 
its  account.  It  is  also  shown  that  Jackson 
sometimes  countersigned  checks  drawn  by 
appellant  upon  its  own  bank;  that  is  to  say. 
he  wrote  his  name  across  the  end  of  the 
check  over  the  word  "  countersign,"  though 
this  was  not  done  in  the  case  of  all  checks 
drawn  by  appellant  upon  its  bonk.  The 
checks  so  countersigned  by  him  were  drawn 
by  appellant  to  pay  for  purchases  which 
Jackson  would  make  for  the  use  of  the  mill, 
and  the  object  of  such  countersigning  was  to 
show  that  the  amount  of  the  purchase  waa 
correct;  Jackson  having  charge  of  the  pur- 
chase of  material  to  be  used  in  the  manufac- 
ture of  paper  by  the  appellant.  The  checks, 
however,  given  by  the  appellant,  were  all 
drawn  by  Potter,  the  treasurer. 

The  weight  of  authority  seems  to  be  in 
favor  of  the  contention  of  appellant  that  au- 
thority to  indorse  commercial  paper  can  only 
be  implied  where  the  a^nt  is  unable  to  per- 
form the  duties  of  his  agency  without  the 
exercise  of  such  authority.  In  other  words, 
the  power  of  an  agent  to  indorse  commercial 

taper  for  his  plincipal  must  be  a  necessary 
nplication  from  an  CT^press  authority  con- 
ferred upon  such  agent.  Whercier  such 
power  is  implied  from  the  acts  of  the  agent, 
the  acts,  subject  to  such  implication,  must 
be  acta  of  a  kind  like  those  from  which  the 
implication  is  drawn.  Parsons,  in  his  work 
on  Contracts  (vol.  1,  6th  ed.  p.  62),  says: 
"An  agent's  acts  In  making  or  transferring 
n^^tiaUe  paper  (especially  if  by  indorse- 
ment) are  much  restrained.  It  seems  that 
tiiey  can  be  nutiiorizcd  only  by  express  and 
direct  authority,  or  by  some  express  power 
SO  L.  R.  A. 


which  necessarily  implies  these  acts,  becauao 
the  power  cannot  be  executed  without 
them."  The  power  of  an  agent  to  hind  the^ 
principal  by  the  making  or  indorsing  of  ne- 
gotiable paper  can  only  be  charged  against 
the  .principal  by  necessary  implication, 
where  the  duties  to  be  performed  cannot  be 
discharged  without  the  exercise  of  such  a 
power,  or  wliere  the  power  is  a  manifestly 
necessary  and  customary  incident  of  the 
character  bestowed  upon  the  agent,  and 
where  the  power  Is  practically  indispensable 
to  accomplish  the  object  in  view.  An  agent 
cannot  bind  bis  principal  by  making  or  in- 
dorsing notes  for  his  own  benefit  or  the  bene- 
fit of  third  persons.  Mechem,  Agency,  Bl 
309-302.  It  is  true  that  Jackson  was  the 
superintendent  of  appellant's  mill,  and  man- 
aged the  business  of  running  the  mill ;  but 
"  an  agent  havine  general  authority  to  man- 
age his  principal's  business  has,  by  virtue 
of  hia  employment,  no  implied  a.uthorit.y  to 
bind  his  principtJ  by  making,  accepting,  or 
indorsing  n^ottable  paper.  Such  an  author- 
ity must  be  expressly  conferred,  or  be  nec- 
essarily implied  from  the  peculiar  circum- 
stances of  each  particular  case.  It  may  un- 
doubtedly be  conferred,  and  by  implication, 
but  it  will  not  be  presumed  from  the  mere 
appointment  as  general  agent."  Id.  g  398. 
Daniel,  in  his  work  on  Negotiable  Instru- 
ments ( vol.  1,  4th  ed.  i  292  ] ,  says :  "  When 
the  authority  to  execute  or  indorse  a  nego- 
tiable instrument-  is  sought  to  be  dedu^ 
from  an  agency  to  do  certain  other  acts.  It 
must  be  made  to  appear  affirmatively  that 
the  signing  or  indorsement  of  such  an  instrji- 
ment  was  within  the  general  objects  and 
purposes  of  the  authoritj  which  was  actu- 
ally conferred;  and,  in  interpreting  the  au- 
thority of  the  agent,  it  ia  to  De  stiictly  con- 
strued." We  fail  to  discover  anything  in 
the  record  in  the  present  case  to  show  that 
the  power  to  indorse  the  check  here  in  con- 
troversy was  within  the  general  objects  and 
purposes  of  the  authority  conferred  upon 
Jackson.  Instead  of  transmitting  the  check 
to  the  appellant,  he  assumed  to  sign  appel- 
lant's name  upon  the  back  of  the  check,  and 
to  obtain  the  cash  for  it.  The  indorsement 
\ras  evidently  made  for  his  own  benefit. 
There  is,  of  course,  some  evidence  tendiog 
to  show  that  the  trip  made  by  him  to  Chi- 
cago was  a  trip  taken  in  the  interest  of  the 
business  of  the  appellant,  but  his  accounts 
show  that  there  was  paid  to  him  during  the 
time  of  hia  trip  sufiicieDt  money  for  his  ex- 
penses. Copelin  &  Co.,  who  cashed  the  check 
upon  his  indorsement,  had  no  business,  on 
the  18th  day  of  December,  1808.  when  the 
check  was  cashed,  with  the  appellant,  or 
with  Jackson,  as  the  agent  of  appellant- 
There  is  nothing  to  show  that  Copelin  A,  Co- 
at that  time  owed  the  appellant  anything, 
or  purchased  any  goods  from  the  appellant 
at  that  time  through  Jackson,  as  appellant's 
agnnt.  It  may  be  that  Jackson  had  nuthoi^ 
ity  at  that  time  to  collect  debts  that  may 
have  been  due  to  the  appellant  as  his  em- 
ployer, but  "  outhority  to  collect  debts  and 
give  discharges  carries  no  implication  of  au- 
thority   to  Indorse   a   negotiable   note."     1 
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'  Dan.  Ncg.  Inst.  4th  ed.  1  293.  "  Tlie  nature 
'  aiut  extent  of  an  implied  authority  are 
deemed  to  be  limited  to  acts  of  a  like  na- 
ture with  those  from  which  it  is  iiuplicd," 
1  Am.  t  Eng.  Eoc.  Law,  2d  ed.  p.  1002.  It 
is  not  Bhowi)  by  any  evidence  whatever  in 
the  record  that  Jackson  ever  indorsed  a 
eheck  for  the  appellant,  except  the  check 
here  in  controversy.  It  ia  not  proved  that 
he  ever  did  any  such  act  aa  the  indorsement 
of  a  check  or  note,  wliich  was  approved  and 
riLtilled  by  the  appellant  after  it  was  done. 
Tlie  statement H  made  hy  the  text  writers 
above  referred  to  appear  to  be  sustained  by 
the  decided  cases.  Board  v.  Btrauas,  30  Fla. 
.381,  22  So.  713;  Gregory  v.  Loose,  19  Wash. 
699,  54  Pac.  33;  Dodge  v.  National  Emch. 
Hank,  30  Ohio  St.  I ;  Doubleday  v.  fire**, 
SO  N.  y.  410,  10  Am.  Rep.  502;  S.jiith  v. 
Co-Operative  Drcaa  Asso.  12  Daly,  304;  At- 
kmaonv.8t.Croiir  Mfg.Co.24  Me.lTO;  Mid- 
dlcseji  County  Bank  v.  Hirsch  Brol.  Veneer 
Ufq.  Co.  24  N.  Y.  8.  R.  207,  4  N.  Y.  Supp. 
385;  Uraham  v.  United  Stales  8av.  Inat.  46 
Mo.  186;  Bmilk  v.  Oibson,  «  Blackf.  370; 
Railiray  Kquiptneat  A  Pah.  Co.  v.  Lincoln 
Xat.  Bank,  82  Hun,  0,  31  N.  Y.  Supp.  44; 
JVoo  York  Iron  Mine  v.  First  Sat.  Bank, 
39  Mich.  644;  Vanhibber  v.  Bank  of  Loaiai- 
ana,  U  l^a,  Ann.  4B6,  74  Am.  Dec.  442; 
Jackson  t.  National  Bank,  92  Tenn.  154,  13 
iL  E.  A.  663,  20  B.  W.  820. 

While  it  is  well  settled  that  an  authority 
to  draw,  accept,  or  indorse  bills  may  be  pre- 
sumed from  acta  of  recognition  in  former  in- 
I  stances,  yet  those  acts  must  be  known  to  the 
[  party  letting  them  up.  ICaurson  v.  Curtiaa, 
li)  111.  456;  Marey  v.  Neckelhorn,  44  111. 
4.17;  8t.  John  v.  Redmond,  9  Port.  (Ala.) 
432:  Cash  V.  Taylor,  8  L,  J.  K.  B.  202; 
Chitty,  Bills,  13th  Am.  ed.  p.  41,  '32.  That 
is  to  Ray,  where  a  party,  accepting  a  check 
or  note  or  bill  indorsed  1^  an  agent,  and 
shown  upou  its  face  to  be  indor<fed  by  an 
agent,  maintains  that  the  agent  hod  appar- 
ent authority  to  make  such  indorsement,  he 
muftt  prove  that  the  facts  giiing  color  of  au- 
thority to  the  agent  were  known  to  him. 
If  such  person  has  no  knowledge  of  such 
facts,  he  does  not  act  upon  them,  or  part 
with  anything  on  the  faith  of  any  apparent 
authority,  and  therefore  is  not  in  a  position 
to  claim  anything  from  such  apparent  au- 
thority. I  Dan.  Neg.  Inst.  4th  ed.  i  297, 
and  other  authorities  last  above  referred  to. 
Chitty  on  Bills  (13th  Am.  ed.  p.  41,  supru) 
■aya:  "But  it  must  appear  that  the  bill 
or  note  is  taken  upon  the  faith  of  prior  simi- 
lar transactions,  and  therefore  the  holder 
of  %  hill  purporting  to  be,  but  not  in  fact, 
accepted  by  the  person  to  whom  it  ia  ad- 
dressed, cannot  recover  against  the  apparent 
acceptor  by  proving  a  fact,  subsequently  dis- 
covered, that  on  a  former  occasion  the  de- 
fendant had  given  a  general  authority  to  the 
person,  who  accepted  in  his  name,  to  accept 
bills  for  him.  To  make  such  authority  avail- 
able, the  holder  must  show,  either  that  the 
authority  remained  unrevoked  at  the  time  of 
the  acceptance,  or  that  he  took  the  bill  on 
the  faith  of  such  authority." 

It  ia  insisted  hj  the  appellant,  tliat  the  ap- 
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petleo  bank  did  not  show,  and  did  not  pro- 


iptication  the  authority  of  Jackson  I 
dorse  the  check.  To  this  contention  the  ap- 
pellee replies  that  it  was  not  necessary  for 
it  to  prove  its  knowledge  of  prior  siniilar 
transact  ions,  and  that  it  accepted  and  paid 
the  check  on  the  faith  of  such  traiisactiona, 
but  that  it  was  suiGcient  if  Copelin  &  Co., 
who  purchased  the  chedc  from  Jackaon  had 
such  knowledge.  In  other  words,  the  ques- 
tion, as  presented  by  the  appellee,  is  whether 
Copelin  &  Co.  obtiined  good  title  to  the 
check  through  the  indorsement  of  Jackaon. 
Appellee  claims  that,  if  Copelin  &  Co.  had 
good  title  to  the  check,  that  firm  would 
transfer  by  its  indorsement  no  worse  title 
than  it  had.  Without  stopping  to  discuss 
this  contention,  or  to  pass  any  opinion  upon 
it,  it  may  be  admitted,  for  the  purposes  of 
this  case,  to  be  correct,  and  yet  the  quettion 
remains,  whether  there  were  any  acts  or  cir- 
cunistatices  brought  home  to  the  knowledge 
of  Copelin  Si  Co,  which  would  justify  them 
in  purchasing  this  check  upon  Jackson's  in- 
dorsement without  maliing  inquiry  as  to  his 
authority.  It  is  true  that  Copelin  had  been 
to  Jackson,  Michigan,  and  had  seen  Jackson 
in  charge  of  appellant's  mill,  and  had  seen 
bim  engaged  in  the  management  of  appel- 
lant's business.  There  is  also  evidence  to 
the  ellect  that  he  saw  Jackson  opening  mail, 
and  giving  orders  to  the  men  in  the  employ 
of  the  company,  and  countersigning  some  of 
the  checks  drawn  hy  the  company  upon  its 
bank  to  pay  for  material.  But,  under  tlte 
authorities  above  referred  to  and  quoted 
from,  none  of  these  nets  were  sulTicient  to 
justify  Copelin  &  Co,  in  inferring  that  Jack- 
son had  authority  to  indorse  the  check. 

The  check  was  drawn  by  J.  Ilerz  &  Son 
upon  the  appellee  bank.  In  the  present  case 
it  IS  not  denied  that  Herz  A  Son  iiad  funds 
enough  in  the  appellee  hank  to  pay  the  check 
so  drawn  by  them  to  the  order  of  appellant. 
The  doctrine  of  this  court  is  that,  "  when  the 
check  of  a  depositor  ia  presented  to  the 
banker,  if  the  deposit  is  sufficient  to  pay  ths 
check,  it  is  an  absolute  appropriation  of  the 
of  the  check  to  the  holder ;  and  that 
the  contract  implied  by  law  between  the 
banker  and  his  depositor  for  the  beneQt  of 
whoever  may  become  the  holder  of  the  chedc 
is  one  upon  which  such  holder  can  maintain 
an  action."  Gage  Hotel  Co.  v.  Uiiiou  Nat, 
Bar^k,  171  III.  531,  39  L.  R,  A.  470,  49  N.  B. 

\  In  the  present  case  it  appears  that  the 
check  was  certified  by  the  appellee.  By 
such  act  of  certilication  appellee  assumed 
the  duty  to  pay  the  check  only  to  the  ap- 
pellant, the  payee  therein,  or  upon  appeN 
lant'a  genuine  indorsement.  Having  direci 
notice  of  Jackson's  agency  by  his  signature 
upon  the  back  of  the  check  as  superintend 
ent,  appellee  was  bound  to  take  notice  of 
the  limitations  upon  his  authority.  When 
it  certified  the  check,  it  entered  into  an  ab- 
solute undertaking  to  pay  it  when  presented 
any  time  within  the  time  llxed  by  the 
statute  of  limitations,  and  was,  therefore, 
itopped  to  denjr  that  it  possessed  sufficient 
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funds  of  the  drawer  to  pay  the  check.  Met- 
ro[M)Ii(an  A"a(.  Bank  \.  Jonca,  137  III.  634,  12 
L.  R.  A.  *92,  27  K.  K.  533;  hliddle»ex 
eounlg  Bank  v,  Bir$ch  Bro».  Tenor  Mfg. 
Co.  24  N.  Y.  B.  R.  297,  4  N.  Y.  Supp. 
383 ;  Smith  v.  Co-Opcrativc  DreM  Aaso.  12 
Dalv.  304:  Doicdcn  v.  Cryder,  5S  N.  J.  L. 
32!l,  211  Atl.  »41.  The  mere  fact  that  Jack- 
Bon  was  in  po:tM>flsion  of  the  check  which  he 
thus  obtnined  from  J.  llerz  &  Son  did  not 
«.utliori2e  him  to  transfer  it  to  Copelin  & 
Co.,  or  H-iithorize  CopcHn  &,  Co.  to  purchase 
it  from  him  upon  his  indorsement  of  appel- 
lant's name  therpoii;  nor  was  any  authority 
therel)y  conferred  upon  the  appellee  bank  to 
pay  the  same.  In  Dodge  v.  tiational  Exch. 
Bank,  30  Ohio  St  1,  it  wna  held  that  "  the 
rightful  posacKBioii -of  a  check  made  payable 
to  the  order  of  a.  partioiilar  person  confers 
no  autliority  on  the  drawee  to  pay  the 
same  to  the  person  having  such  possession, 
without  the  genuine  indorsement  of  the 
payee;"  and  that,  if  the  ilmwec  relies  upon 
false  representations  as  to  identity,  for 
which  neither  the  drawer  nor  payee  is  re- 
sponsible, he  makes  payment  to  a  wrong  per- 
son at  his  peril. 

In  UouUcAOn  V.  Krest,  fiO  N.  Y.  410,  10 
Am.  Kep.  5<A2,  it  was  Iteld  that  the  posses- 
sion by  an  axHumed  a^nt  of  a  promissor; 
note  payable  to  the  order  of  the  payee,  and 
not  indorsed  by  him,  is  not  alone  sufficient 
levidcnce  of  his  authority  to  authorize  a  poy- 
inent  thereof  to  him.  In  Smith  t.  Co-Op- 
■rralite  Dress  Asso.  12  Daly,  304,  it  was  held 
that  a  party  making  a  special  contract  with 
the  general  manager  of  a  corporation  knows 
that  he  is  making  it  with  a  mere  agent,  and 
he  is  bound  at  his  peril  to  ascertain  the 
agent's  real  authority.  In  Atkinson  v.  St. 
Croix  ilfg.  Co.  24  Me.  176,  it  was  held  that 
proof  fhnt  a  person  was  an  agent  of  an  in- 
corporated conipanj',  and  had  charge  of  the 
busini'"-i  of  said  compsjiy  at  a  certain  place, 
was  not  alone  suilicient  to  show  that  such 
person  was  authorized  to  draw  a  note  or  bill 
in  behalf  of  the  company,  and  that  the  ac- 
ceptance of  a  droit  by  the  treasurer  of  an 
incorporated  company,  without  evidence  of 
any  authority  in  him  to  perform  such  acta, 
did  not  thereby  render  the  company  liable 
tWreon.  In  Smith  v.  Oi6ao»,  8  Blackf,  370, 
it  was  held  that  the  authority  of  an  agent 
to  buy  and  sell  goods  for  his  principal  did 
not  confer  a  power  to  bind  him  l^  drawing 
or  indorsing  bills  and  notes,  and  that  no 
agency  will  be  implied  in  such  cases  unlea:i 
there  is  some  evidence  of  reci^nition  by  the 
principal  in  the  particular  case  or  in  similar 
cases.  In  Bailiiaji  Equipment  d  Fub.  Co.  v. 
lAm-oln  Kat.  Bank,  82  Hun,  0,  31  N.  Y. 
Siipp.  44,  which  was  an  action  brought  to  re- 
cover for  the  conversion  of  certain  checks 
belonging  to  the  plaintilT,  it  was  held  that 
the  fact  that  the  ajrent  there  was  held  out 
as  the  manager  of  the  business  of  the  eir- 
I>oration  in  no  way  authorized  the  conciu- 
Rton  that  he  had  the  right  tj>  bind  the  cor- 
jioration  l^y  his  signature  to  commercial 
paper.  In  Xetv  York  Iron  Wine  v.  first 
yat.  Bank,  39  Mich.  644,  it  was  held  that 
a  general  agent,  without  being  specially  em- 
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powered  so  to  do,  had  do  authority  to  make 
promissory  notes  in  the  name  of  his  princi- 
pal, and  that,  where  a  general  agrnt  in 
Michigan  was  accustomed  to  indorse  the 
company's  paper  for  collection  or  discount, 
and  to  ("raw  on  the  treasurer  in  New  York 
for  the  current  needs  of  his  corporation, 
and  his  drafts  were  duly  paid,  this  could 
not  imply  authority  in  the  agent  to  make 
promissory  notes  in  the  name  of  the  corpo- 
ration. In  I'aii&i6(>er  v.  Bank  of  T/Ouiaiana, 
14  La.  Ann.  480,  74  Ain.  Dec.  142,  it  ap- 
peared that  the  drawers  of  a  check  were  ac- 
customed to  have  deposits  of  funds  at  the 
bank,  and  to  draw  occasionally  against  the 
same  ;  and  it  was  there  said :  "  The  drawers 
of  this  check  req^ucsted  the  bank  to  pay  its 
amount  to  plnintiffs  or  order.  The  bank  had 
no  right  to  pay  it  to  any  other  person.  It  baa 
however,  paid  it  upon  a  forged  indorsement, 
and  the  amount  of  the  check  muet  be  consid- 
ered to  be  still  in  the  bank,  subject  to  the 
rights  of  plaintiffs.  ...  If  dere  was  a 
negligence  anywhere,  it  was  upon  the  part 
of  the  bank.  Tlicir  duty  to  their  depositor 
required  them  to  be  satisfied  that  the  in- 
dorsement of  the  dieck  wis  that  of  the 
payees.  ...  It  is  also  established  that 
the  collector  was  never  authorized  by  jiliiin- 
tiffn  to  indorse  any  check  drawn  to  the  order 
of  the  firm,  or  any  check."  In  Giaham  v. 
Dniled  SUtee  Sav.  IksI.  4G  Mo.  18G,  which 
was  a  case  similar  in  its  facte  to  the  case 
at  bar,  it  was  said  by  the  court:  '<  This 
suit  is  brought  to  recover  the  amount  of  two 
checks,  which  were  dr^iwn  on  the  defendant 
by  third  parties  in  favor  of  the  plaintiffs, 
and  made  payable  to  their  order.  The  draw- 
ers delivered  tlie  cheeks  to  the  plaiutilTs' 
collecting  agent,  one  Dixon,  in  settlement  of 
certain  bills  which  the  latter  had  in  charge 
for  collection,  being  bills  due  from  the 
drawer  of  the  checks  to  the  plaint  iJa. 
Di.ioii  indorsed  the  defendant's  firm  name 
upon  the  checks,  and  presented  them  at  the 
honk,  and  drew  the  money  upon  them,  which 
he  seems  to  have  appropriated  to  his  own 
use.  without  rendering  any  account  thereof 
to  the  plaiiitilFs.  .  .  .  The  question  pre- 
sented is  purely  one  of  agency.  Was  Dixon 
the   plaintilT's  agent   to   indorse   negotiable 

Eaper  given  in  settlement  of  debts  due  to 
is  employers!  He  was  their  agent  to  ad- 
just such  claims  and  receive  the  amounts 
due  upon  them,  and  to  do  those  subordinate 
and  incidental  things  usual  and  customary 
in  the  accomplishment  of  the  main  purpose 
had  in  view,  to  wit,  the  collection.  That 
main  purpose  bad  been  accomplished  when 
he  had  received  the  checks  payable  to  his 
principaH.  His  duties  as  a  collector  ceased 
at  that  point.  His  next  duty  was  to  ac- 
count with  his  employers  for  the  proceeds  of 
his  collections,  and  turn  over  the  cheeks  to 
them,  to  be  disposed  of  as  they  might  judge 
proper.  The  indorsement  of  the  checks  was 
no  necessary  incident  of  the  collection  of  the 
accounts."  In  Jackson  v.  Salional  Bank.  1)2 
Tenn.  164,  Ifl  L.  R.  A.  603,  20  S.  W.  820. 
which  is  also  a  case  similar  in  its  facts  to 
the  case  at  bar,  the  supreme  court  of  Ten- 
nessee says:     "  No  authoritjr  will  be  implied 
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from  an  express  authority.  Whatever  pow- ' 
'Cra  are  stnctly  necessary  to  the  elTectual 
«xerci8e  of  the  expresa  powers  will  be  con- 
ceded to  the  agent  bj  implication.  In  order, 
therefore,  that  the  authority  to  make  or 
draw,  accept  and  indorse,  commercial  paper 
«a  the  nf^nt  of  another  may  be  implied  from 
»ome  other  express  authority,  it  must  be 
shown  to  be  strictly  necessary  to  the  com- 
plete execution  of  the  expresa  power.  The 
rule  is  atrictly  enforced  that  the  authority 
to  execute  and  indorse  biils  and  notes  as 
«gent  will  not  be  implied  from  an  express 
authority  to  transact  some  other  business, 
unless  it  ia  absolutely  necessary  to  the  ex- 
ercise of  express  authority.  Tiedeman, 
'TCom.  Paper,  E  77.  Possession  of  a  check, 
I  pa}'able  to  order,  by  one  claiming  to  be  asent 
'Of  the  payee,  is  not  prima  facie  proof  of 
authority  to  demand  payment  in  the  name  of 
the  true  owner.  Id.  S  312.  A  bank  ia 
•obliged  by  custom  to  honor  checks  payable 
to  order,  and  pays  them  at  its  peril  to  any 
other  than  the  person  to  whose  order  they 
are  made  payable.  Id.  B  ^31.  It  must  see 
that  the  check  is  paid  to  the  payee  therein 
named  upOQ  his  genuine  indorsement,  or  it 
will  remain  responsible.  Pickle  v.  Uuae,  8S 
Tenn.  380,  7  L.  R.  A.  93,  12  S.  W.  919.  An 
authority  to  receive  checks  in  lieu  of  -cash 
in  payment  of  bills  placed  in  the  hands  of 
an  agent  for  collection  does  not  authorize 
-tiie  agent  to  indorse  and  collect  the  checks. 
■Cmham  t.  United  States  Bav.  Inal.  40  Mo. 
180;  I  Wait,  Act.  &  Dcf.  p.  284;  1  Dan. 
Neg.  Inst.  S  204.  The  indorsement  of  the 
-cheek  was  not  a  necessary  incident  to  the 
-collection  of  accounts.  Oraham  v.  United 
Htalea  8av.  fn»l.  46  Mo.  ISO.  It  follows 
that  a  dnimmer  or  commercial  traveler,  em- 
ployed to  sell  and  take  orders  for  goods,  to 
collect  accounts,  and  receive  money  ajid 
checKs  payable  to  the  order  of  his  principal, 
is  not,  by  implication,  authorized  to  indorse 
such  principal's  name  to  such  checks.  No 
-equitable  coi^siderations  can  be  invoked  to 
soften  seeming  hardships  in  the  enforcement 
of  the  laws  and  rules  fixing  liability  on  per- 
BOUB  handling  commercial  paper.  These  lows 
are  the  growth  of  ages,  and  the  result  of  ex- 
perience, having  their  origin  in  necessity. 
The  inflexibility  of  these  rules  may  occa- 
sionally make  them  seem  severe,  but  in  them 
is  found  general  security."  See  also  Chicago 
Mlcclrio  Light  Renting  Co.  v.  Hutchinson, 
2fi  III,  App.  476;  Commerctat  Nat.  Bank  v. 
Linooln  Fuel  Co.  67  111.  App.  109;  Beatlie 
y.  National  Hank,  174  111.  671,  43  L.  R.  A. 
est,  51  N.  K.  602.  A  person  dealing  with  ao 
ngcnt  takes  the  risk  as  to  the  extent  of  his 
Authority,  and  is  bound  to  inquire  into  his 
authority.  Be^/noMs  v.  FeiTee,  88  111.  670, 
and  authorities  last  above  referred  to.  The 
rulings  of  the  court  below  upon  the  admis- 
sion and  exclusion  of  evidence,  and  its  ac- 
tion in  giving  and  refusing  instructions, 
were  in  opposition  to  the  views  hereinbefore 
expressed.  We  are  therefore  of  the  opinion 
that  the  trial  court  erred  in  this  respect. 
2.  Tt  was  held  by  the  court  below,  in  the 


to  Indorse,  the  name  of  the  appellant  upon 
the  clieck  in  question  was  upon  the  appel- 
lant. In  our  opinion,  this  holding  waa 
wrong.  The  appellant  asked  the  court  to  i 
instruct  the  juiy  that  "  the  burden  of  show- 
ing the  authority  of  a  stranger  to  a  check 
to  indorse  the  asjne  for  the  payee  is  upon 
the  drawee,  if  he  would  escape  liability  to 
pay  over  again  to  the  payee,  and  this  in- 
struction was  refused  by  the  court.  It 
should  have  been  given.  Where  one  ^*P]" 
tempts  to  take  advantage  of  the  act  of  anl 
agent,  it  is  for  him  to  show  the  authority 
of  that  agent.  The  appellee  relied  for  its 
defence  upon  the  proposition  that  0.  A. 
Jackson  had  authority  to  indorse  appellant's 
name  upon  the  check,  and  therefore  the  bur- 
den was  upon  the  appellee  to  prove  such  au- 
thority. In  Hardest}/  v.  Vetcby,  28  Mo.  667, 
76  Am.  Dec.  137,  it  was  held  that,  where  a 
matured  ne^tiable  jjrofnisHory  note  is  deliv-  I 
ered  by  the  payee,  without  indorsement,  to  an 
agent  for  collection,  tlie  possession  of  the  note 
by  the  latter  nill  not  rise' a  presumption, 
that  bo  has  authority  to  assign  the  same,  , 
'ind  the  burden  of  proving  an  assignment  I 
1^  authority  of  the  payee  rests  upon  the  I 
pnrty  claiming  under  such  alleged  assign-  ' 
ment.  In  Hays  v.  Lynn,  7  Watts,  526,  it  1 
was  said  by  the  court;  "A  party  who  avails  1 
himself  of  the  act  of  an  agent  must,  in  order 
to  charge  the  principal,  prove  the  authority  I 
under  which  the  agent  acted.  The  burden  I 
of  the  proof  lies  on  Lim  to  establish  the  J 
a^cncv  and  the  extent  of  it."  \In  Aforyaq.ju.1 
Bank  at  Htate,  1  Duer,  438,  it  waBWud  Py  ( 
the  court:  "When  a  bill  or  check  is  pay- 
able to  order,  to  justify  the  application  ta 
its  payment  of  the  funds  of  the  drawer  it 
must  he  proved  that  the  required  order  was 
in  fact  given, —  in  other  words,  it  must  be 
proved  that  the  indorsement  was  genuine ; 
and  the  burden  of  this  proof  rests  upon  the 
person  or  bank  upon  whom  the  bill  or  check 
Is  drawn."  In  Bank  of  the  University  v. 
Tuck,  101  Ga.  104,  28  S.  E.  168,  it  was  held 
that  the  maker  of  a  negotiable  promissory 
note  pays  the  amount  due  thereon  to  any 
person  other  than  the  holder  at  bis  own 
risk;  and  a  defense  to  an  action  on  such 
note,  setting  up  payment  to  one  authorized 
by  the  holder  to  collect  for  him,  casts  upon 
the  defendant  the  burden  of  showing,  not 
only  that  he  has  paid  the  money,  but  that 
he  has  made  payment  to  a  peraon  author- 
ized by  the  holder  to  receive  it,  or  else  that 
it  actually  reached  the  holder's  bands.  In 
Comittercial  Nat.  Bank  v.  Lincoln  Fuel  Co. 
67  III.  App.  lefl,  it  waa  said:  "But  the 
mere  fact  that  Gordon  &,  Co,  had  possession 
of  the  check  afford  a  no  presumption  of  their 
authority  to  indorse  it;  nor  would  mere  au- 
thority possessed  by  fJordon  4  Co:  to  accept 
checks  from  customers  of  appellee  for  coal 
sold  give  to  them  either  express  or  implied 
authority  to  indorse  such  checks  by  the 
name  of  appellee.  And  if  the  drawee  of 
such  a  che<-K  pays  the  same  upon  an  in- 
dori«ment  that  is  not  genuine,  or  is  not  au- 
thoriuid.  it  does  so  at  ite'pcril,  and  the  bur- 
den of  showing  the  authority  of  the 
stranger  to  the  check  t«  indorse  the  same 
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for  the  pajea  would  be  upon  the.drawee,  if 
it  would  escape  liability  to  pay  it  aver 
again  to  the  payee.  Jackson  v.  National 
Bank,  92  Tenn.  164,  18  L.  R.  A.  663,  20  S. 
W.  820." 

The  judgment  of  ihe  Appettale  Court  and 
the  judgment  of  the  Superior  Court  of  Cook 
County  are  rcvcrard,  and  the  cauM  is  re- 
manded to  the  Superior  Court  of  Cook 
County  for  further  proceedings  in  accord' 
ance  with  the  views  herein  expressed. 


Anna  F1^4NNIGAN,  Plff.  in  Err., 

William  HOWAKD  et  ol. 

<300  III.  396.) 

1.  Btktement  of  the  Fealdence  ot  tlie 
p«r*Bt«  of  k  child  about  to  be  adopted. 
In  a  written  consent  flLtd  br  tbem.  Is  ■  auffl 
dent  compliance  with  ■  statute  requli-ing  the 
residence  ot  the  parents  of  (he  child  to  be 
Mated  among  other  things  In  a  petition  for 
adoption. 

S.  The  adoption  at  a  child  «((er  lh« 
maltliiK  o(  «  will  brInKB  It  wlCbln  the 
proYlelons  oC  a  itaCuCe  providing  that  on  the 
birlh  of  a  child  atter  making  of  a  will,  un- 
less an  Intention  Co  disinherit  it  shall  appear 
trom  Ibe  will,  (he  devises  and  legacies  ihBU 
be  sbaCed  In  eguel  propar.Ians  to  raise  a 
portion  lor  such  child  equal  to  that  which 
such  child  would  have  been  entitled  to  re- 
ceive out  ot  the  estate  ot  testator  had  he 
died  Intestitte.  where,  bj  statnle,  an  adopted 
child,  for  the  purpose  of  Inheritance,  Is  de- 
vlnred  lo  be  in  law  the  child  of  the  parents 
the  same  as  l(  he  bad  been  born  to  them  In 
lawful  wedlock. 

(December  lli,   1O02.) 

ERROR  to  the  Circuit  Court  for  La  Salle 
County  to  review  a.  judgment  in  favor 
of  defendants  in  an  action  brought  to  estab- 
lish plaintiff's  Hghta  ss  s  child  of  Bridget 
Howard,  deceased.     Keversed, 

Thu  facts  are  staled  in  the  opinion. 
Menn.  Bntt«n  *  Qmrr  for  plaintiff  in 

Mewrs.  E,  J,  Kellr  and  D.  B.  Snow,  for 

defendants  in  error : 

Neither  the  petition,  nor  the  decree,  states 
the  residence  of  the  parents  of  this  child. 

Watts  v.  DMii,  184  111.  80,  56  N.  E.  303. 

Tinder  t  10,  chap.  39,  Descent,  an  adopted 
child  cannot  be  regarded  the  bshjc  as  "a  child 
born  to  any  testator,"  and  so  is  not  entitled 
to  reeeive  out  of  the  estate  of  the  testator 
the  same  property  as  if  the  testator  had 
died  intest«.te. 

Ottawa  V.  La  Balle  County,  12  111,  340; 
Wiagg  v.  Pt-nn  Twp.  B4  Hi.  II,  34  Am.  Rep. 
199;  People  v.  Barr,  44  111.  198;  23  Am.  k 
Eng.  Eiie.  Law,  pp.  401,  401i;  Keegnn  v. 
Gvragkty,  101  111.  26;  Foley  v.  Poley,  61  III. 

NoTB. — /b  to  revocation  of  will  by  lubsc- 
quent  adoption  ot  child,  see  also,  in  this  sprles. 
Davis  V,  Kogle  (Ind.)  T  L.  R.  A.  183  ;  Re  Com- 
aasl  (Cat,)  28  L.  R.  A.  414  ;  Hllplpre  v.  Claude 
ttowB)  40  L.  R.  A.  ITl;  and  Qlascott  T.  Bragg 


App.  577;  Puiaski  County  t.  SttHirl,  2» 
Gratt.  BTO;  Davu  v.  PogU,  124  Ind.  41,  7  L. 
R,  A.  485,  23  N.  E.  3«0;  Bou<diear  v.  B<»cd- 
lear.  U2  Maw.  184;  Jenkint  t.  Jenkina,  04 
N.  H.  407,  14  AU.  657;  SeioaU  t.  RoberU, 
116  Moss.  202. 

On  petition  for  rehenring. 

Any  act  or  acts  of  the  legislnture  which 
in  effect  modifies  or  takes  away  the  right  of 
any  person  to  dispose  of  eiII  his  property  by 
will  should  receive,  not  only  a  careful  con- 
si  derati  an,  but  a  strict,  as  distinguished 
from  a  liberal,  construction. 

Walts  V.  Dull,  184  111.  90,  56  N.  E.  303. 

A  testator,  disposing  of  his  property  ab 
variance  uith  the  law  of  descent,  in  legal 
contemplation,  creates  an  unniltunil  relation 
between  himself  and  the  objects  of  his  bounty 
so  far  as  property  rights  under  the  statute 
are  concerned.  In  the  matter  of  inheritance, 
this  very  Adoption  statute  discriminates- 
against  the  adopted  child  by  providing  that 
he  may  not  inherit  from  the  lineal  or  col- 
lateral kindred  of  the  adoptive  parents. 

Keegan  v.  Oeraghty,  101  111.  26;  Davi» 
V,  Fogle,  124  Ind.  41,  7  L.  R.  A.  485,  23  N.  E> 
860;  Leii.it  v.  Lynch,  61  III.  App.  476. 


J.,  ddivered  the  opinioa  of 

the  court: 

Bridget  Howard,  of  La  SoJIe  (bounty, 
luade  her  la«t  will  and  testament  in  Octob^, 
1894,  by  which  she  disposed  of  ail  her  prop- 
erty. By  the  will  eetiain  specific  bequests 
were  made,  and  the  rraidiie  was  given  to 
three  children,  Catherine,  Peter,  and  Wil- 
liam. No  provision  was  made  for  any  child 
that  might  be  bom  afterward,  and  it  did 
not  appenr  by  the  will  that  it  waa  her  inten- 
tion to  disinherit  such  child  if  there  should 
be  one.  On  December  21,  1898.  she  filed  in 
the  county  court  of  Ia  Salle  county  her  peti- 
tion for  the  adoption  of  her  grandchild,  An- 
na Flannigan,  plaintiff  in  error,  then  thir- 
teen years  old,  and  asked  the  court  to  maka 
an  order  declaring  said  child  to  be  her 
adopted  child  ajid  capable  of  inheriting  her 
estate.  The  petition  was  accompani^  by 
the  written  consent  of  Thomas  Flannigan 
and  Mary  A.  Flannigan,  parents  ot  plaintiff' 
in  error,  who  thereby  waived  service  of  no- 
Lice  of  the  application  for  adoption.  On  th» 
Banie  day  the  cause  was  heard,  and  the  cuurt 
entered  an  order  that  plaintiff  in  error 
should  be  from  thenceforth  the  adopted  child 
of  said  Bridget  Howard,  and  capable  of  in- 
heriting tier  estate,  Bridget  Howard  died 
February  18,  1SS9,  leaving  said  Uat  will  and 
testament,  which  was  admitted  to  probata 
in  the  probate  court  of  Lu  Salle  county. 
Plaintiff  in  error  filed  her  petition  in  said 
probate  court,  alleging  said  facts,  and  pray- 
ing that  the  several  devises  and  le^cies 
granted  and  given  by  the  will  shouTd  bs 
abated  in  equal  proportions  to  raise  a  por- 
tion for  her  equal  to  that  which  she  would 
have  been  entitled  to  receit'e  out  of  the  es- 
tate of  testatrix  if  she  had  died  intestate. 
Upon  a  hearing,  the  probate  court  dismissed 
the  petition.  An  appeal  was  taken  to  the 
circuit  court  of  La  Salle  county,  »'herc  the 
catue  was  heard,  and  the  petition  waa  attain 
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dianiisaed.  The  estate  coneiaU'd,  in  part,  of 
lanilB,  «nd  the  writ  of  error  in  IJiis  case  was 
sued  out  from  thLa  court  to  review  the  judg- 
ment of  the  circuit  court. 

It  is  contended  by  defendajits  in  error  that 
plaintift  in  error  waa  not  l^^lly  adopted  by 
Bridget  Howard.  In  order  to  sustain  that 
claim,  it  would  be  necessary  to  show  that 
the  county  court  of  La  Salle  county  never 
acquired  juriadiction  to  enter  an  order  of 
adoption,  and  it  is  conceded  that,  if  the  coun- 
ty court  bad  jurisdiction,  the  order  cannot 
be  collaterally  attacked  in  this  proceeding. 
T.ie  only  objection  goioK  to  the  jurisdiction 
of  that  court  is  that  the  petition  failed  to 
slat^  the  place  of  residence  of  the  parents  of 
the  plaintiff  in  error.  The  statute  provides 
that  the  petition  shall  state  the  name,  sex, 
and  age  of  the  child  sought  to  be  adapted, 
and,  if  it  is  desired  to  change  the  name,  the 
new  name,  the  name  and  residence  of  the 
parenta  of  the  child,  if  known  to  the  peti- 
tioner, and  of  the  guardian,  if  any,  and 
whether  the  pajenta,  or  the  survivor  of 
them,  or  the  guardian,  if  any,  consents  to 
such  adoption.  I  Starr  &  C.  Anno.  Stat. 
1B96,  p.  353.  The  petition  gave  the  namca 
of  the  parents  of  plainlifT  in  error,  and  al- 
leged that  they  consented  to  her  adoption  by 
petitioner,  as  would  appear  from  their  writ- 
ten consent  filed  therewitli.  The  written 
consent  filed  with  the  petition  gave,  as  the 
residence  of  the  parents,  Lostant,  in  the 
county  of  La  Salle,  state  of  Illinois.  There 
must  be  a  substantial  compliance  with  the 
provisions  of  the  statute,  but  the  construc- 
tion of  tlje  statute  should  not  be  so  narrow 
or  technical  «a  to  invalidate  proceedings 
where  every  material  provision  has  been 


plied   with.     Every   purpose  of  stating  the 
place  of  residence  of  the  '  " 

satisfied  by  the  statement 


1  fully 


^t,  which  was  referred  to  in  the  petition, 
and  filed  with  it  as  a  part  of  the  application. 
The  statute  was  substantially  complied  with. 
The  court  liad  jurisdiction  over  the  petition- 
er, the  plointin  in  error,  who  resided  with 
}ietitioner  in  La  Salle  douiity.  and  the  nat- 
ural parents.  All  the  jurisdictional  facts 
appeared  from  the  record  of  the  county 
court,  and  the  order  is  not  open  to  collateral 
attack  in  this  proceeding. 

The  remaining  question  is  whether  plain- 
tilT  in  error  Is  within  the  terms  of  ;  10  of 
chapter  39  of  the  statute  in  regard  to  the 
descent  of  property.  2  Starr  &  C.  Anno. 
8Ut.  ISllU.  p.  1433.  That  act  ivaa  in  force 
July  1,  1972,  and  said  section  provides  as  fol- 
lows: "If,  after  making  a  lB.it  will  and  tes- 
tament, a  ciiild  shall  be  born  to  any  testator, 
and  no  provision  be  made  in  such  will  for 
such  cliild,  the  will  shall  not  on  that  account 
be  revoked;  but,  unless  it  shall  appear  by 
such  will  tiiat  it  was  the  intention  of  the 
testator  to  disinherit  such  child,  the  devises 
and  legacies  by  such  will  granted  and  given, 
nhall  &  abated  In  equal  proportions  to  raise 
a  portion  for  such  child  equal  to  that  which 
mich  child  would  have  been  entitled  to  re- 
ceive out  of  the  estate  of  such  testator  if  he 
had  died  Intestate."  The  act  of  1887,  provid- 
ing for  the  adoption  of  children,  was  then 
S9  L.  R.  A. 


in  force.  1  dross's  Stat.  18S»,  p.  319.  That 
act  provided  that  the  relation  between  a  per- 
son adopting  a  child  and  such  child  should 
he,  as  to  their  rights  and  liohiHtics,  the 
b&me  as  if  tlie  relation  of  ]>arent  and  child 
existed  between  thetn,  except  that  the  adopt- 
ed father  ol-  mother  should  never  inlierit 
from  the  child.  Afterward  the  law  in  rela- 
tion to  iJie  adoption  of  children  was  revised 
by  the  act  in  force  July  1,  1874,  constituting 
chapter  4  of  the  Kevised  Statutes.  1  Starr 
k  C.  Anno,  Stat.  1806,  p.  354.  Section  5  of 
that  act  is  as  follows:  ''A  child  so  adopted 
shall  be  deemed,  for  the  purpose  of  inherit- 
ance by  such  child,  and  his  descendants  and 
hiisbnnd  or  wife,  and  other  legal  conse- 
quences and  incidents  of  the  natural  relation 
of  parents  and  children,  the  child  of  the  par- 
ents by  adoption,  the  same  as  if  he  had  been 
born  to  them  in  lawful  wedlock,  except  that 
lie  shall  not  be  capable  of  taking  property 
expressly  limited  to  the  body  or  bodies  of  the 
pflrentn  by  adoption,  nor  property  from  tho 
lineal  or  collateral  kindred  of  nuch  parentis 
by  right  of  i-epresentation."  By  this  sec- 
tion, an  adopted  child,  for  the  purpose  of  in- 
heritance and  other  legal  consequences  and 
incidents  of  the  natural  relation  of  parents 
and  children,  is  ileclured  to  be,  in  law,  the 
child  of  the  parents,  the  same  as  if  he  had 
been  burn  to  thcin  in  lawful  wedlock,  except 
as  therein  stated.  By  the  plain  and  unam- 
biguous language  of  the  statute,  the  right  of 
plaintiff  in  error  to  inherit  from  Bridget 
Howard  is  made  identical  with  the  right  of 
a  child  born  to  her;  and  when  plaintilf  in 
error  became  her  child  by  adoption,  after 
the  making  of  the  will,  the  efliect,  in  law, 
was  pi'ecisely  the  same  as  the  birth  of  a  child 
to  the  testatrix.  The  argument  against  the 
rights  of  plointiiT  in  error  is  solely  on  IJie 

Kouiid  that  she  was  not.  as  a,  matter  of  fact, 
rn  to  the  testatrix,  and  therefore  not  the 
sort  of  a  child  mentioned  in  the  statute  of 
descent.  This  argument  would  apply  with 
cqiuil  force  to  other  sections  of  the  same  act 
which  provide  for  the  descent  of  intestate 
propei'ty  to  children  of  the  decedent,  making 
no  reference  to  children  by  adoption.  By  ac- 
cepted definitions,  a  child  is  the  immediate 
progeny  of  human  parents,  and  in  its  natu- 
ral meaning  the  word  applies  to  olTspring 
born  to  such  parents.  By  the  statute,  bow- 
ever,  the  relation  of  parent  and  child  is  rec- 
ognized and  declared  as  legally  existing  be- 
tween persons  not  so  related  by  nature.  Tho 
statute  of  descent  does  nut  in  any  case  men- 
tion this  legal  relation  of  an  adopted  child 
and  the  adopting  parent,  but  the  right  of 
the  adopted  child  is  fixed  by  the  act  provid- 
ing for  adoption,  which  creates,  in  law,  the 
reution  of  parent  and  child.  The  purpose 
of  i  10  of  the  act  in  regard  to  descent  is  to 
give  to  a  child  who  shall  come  into  existence 
after  the  making  of  a  will,  nnd  who  would 
inherit  but  for  the  will,  the  same  rights  it 
would  have  if  the  estate  were  intestate, 
where  no  provision  is  made  in  the  will  for 
such  child,  and  no  contrary  intention  is  ex- 
pres.><ed  in  the  will.  Ihe  act  says  that.  If 
a  child  shall  be  bom  to  a  testator  after  the 
making  of  a  will,  such  child  shall  have  the 
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riglits  of  Inheritance  therein  spcdfied,  and 
(.be  net  providing  for  the  aduption  declares 
that  the  ado pletf  child  shall  hiivp  the  same 
righta  aa  a  child  born  to  such  testator.  So 
far  as  inhcritanrc  is  conecmeil,  the  adopted 
ohitd  is  to  be  deemed  the  child  of  the  testa- 
tor, pieciiicly  the  same  as  though  born  to  the 
testator.  This  is  the  construction  jnven  to 
a  stnttilc  in  all  material  respects  like  our 
own  by  the  BU]>rpme  court  of  Iowa  in  Uiipire 
V.  Claude,  1011  Iowa,  150,  Jfl  U  R,  A.  171, 
80  N.  W.  :t:i2.  The  Iowa  statute  provides 
that  "the  subsequent  birth  of  a  legitimate 
child  to  the  testator  before  his  deatli  will  op- 
erate aa  a  rei-oention,"  The  statute  provid- 
ing for  the  adoption  of  children  confers  upon 
the  adople<l  child  "all  the  riglits,  privileges, 
and  reKpoiisibililiea  which  would  pertain  to 
the  child  if  bnm  to  the  person  adopting,  in 
lAwful  wedlock,"  and  that  "the  rights,  du- 
ties, and  relations  between  parent  and  child 
lif  adoption  shall  thereafter  in  all  respects, 
including  ths  right  of  inheritance,  be  the 
same  that  exists  by  law  betn-ecn  parent  and 
child  by  lawful  birth."  In  that  case  it  was 
held  that  the  adoption  of  a  child  subsequent 
to  the  making  of  a  will  by  the  adopting  par- 
■ent  operated  as  a.  revocation  of  the  wilt. 
Our  statute  is  copied  from  the  itfassachusetts 
act,  and  under  that  act  it  was  held  that,  so 
far  OS  the  right  of  inheritance  is  concerned, 
an  adopted  child  must  be  regarded  in  the 
light  of  a  child  born  to  the  (idopting  parent 
Hetr-all  v.  Roberta,  115  Mass.  2C2.  An 
adopted  child  becomes  the  lawful  child  of  the 
adopting  parent  for  all  purposes  of  inherit- 
ance, and  ia  in  the  eyes  of  the  law  as  much 
the  child  of  such  parent  as  though  it  had 
been  his  oun  child.  Keegmi  v.  Ocraghty, 
101  III.  20;  Saylet  v.  Chriitic.  187  III.  420, 
58  N.  G.  480.  The  authorities  are  generally 
to  the  effect  that  for  all  purposes  of  inherit- 
ance an  adopted  child  ia  the  lawful  child  of 
the  adopting  pajent,  except  as  otherwise  pro- 
vided by  the  statute.  We  are  of  the  opinion 
that  plaintiff  in  error  ia  within  the  provi- 
sions of  the  statute,  and  entitled  to  its  bcne- 

nta. 

The  jadgnient  of  the  Circuit  Court  of  La 
Salic  County  it  reversed,  and  the  cause  is 
remanded  to  that  court,  with  directions  to 
enter  an  order  granting  the  prayer  of  the 
{■etition. 

Rehearing  denied. 

aty  of  CIITGAGO,  Flff.  in  Err.. 
CHICAGO  UNION  TRACTION  COMPANY. 

t!B9  111.  230.) 
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tw*«a  tkelr  Ba*ep  fkIIb  eleaa  doe*  not 
Illegally  discriminate  against  or  cut  the 
public  burden  upon.  tbem.  where  tbelr  tricks 
tend  to  occumulate  dirt,  and  mske  the  erowa 
al  the  Btrpel  flit,  ao  aa  to  render  the  deSD' 
ins  of  the  street  macb  mors  dIfllCDiC  Chan  It 
otherwise  would  be. 
X.  A  mimlclpklKr  Hnnot,  in  SFBBtlHK 
AtitliDritr  to  ■  street  cAr  vompftay  to 
spePBte  ear*  In  Its  itreeCs,  deprive  llieir 
Ot  tbe  power  to  compel  the  rompany  to  clean 
the  street  between  ita  outer  rails.  It  the  ei- 
errlae  ot  such  power  la  Dpc>ssar;  to  the  health 
and  comfort  of  tbe  people. 

(October  25,  1902.) 

ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  reversing 
a.  judgment  of  a  justice  of  the  peace  in  plain- 
tin's  favor  in  n  suit  to  recover  penalties  for 
violation  of  an  ordinance  relating  to  the 
cleaning  of  streets.     Bererged. 

The  facts  are  stated  in  the  opinion. 

Ilclari.  Charlea  M.  Walker,  Hearr 
Sohofleld,  and  Clarenee  If.  Ooodirlii,  for 
plainUff  in  error: 

All  property  is  held  subject  to  such  bur- 
dens OS  may  be  imposed  by  the  legislative 
autliority  for  tbe  promotion  of  the  health, 
comfort,  and  convenience  of  the  public  and 
general  welfare  of  the  community.  Such 
enactments  violate  no  constitutional   provi- 

Uarbier  v.  Connolly.  ll.T  U.  S.  27.  28  L, 
ed.  U23,  6  Sup.  Ct.  Rep.  357;  Slaughter 
Housf.  Cnu-t,  18  Wall.  30,  21  L.  ed.  334;  Gai- 
ter V.  ^iri-alor,  130  111.  238.  0  L.  R.  A.  270, 
22  N.  E.  310;  Concordia  Cemetery  Asso.  v. 
Miimnsolo  <£  iV.  IF.  R.  Go.  121  III.  212,  12 
N.  E.  536;  IlUnoia  C.  R.  Co.  v.  People.  143 
111.  43S,  10  L.  R,  A.  119,  .^3  N.  E.  173;  Lata 
VietD  v.  Koae  Hill  Cemetery  Co.  70  III.  ISl, 
22  Am.  Rep.  71;  Ritchie  v.  People,  155  III. 
no,  2ll  L.  K,  A.  70,  40  N.  E.  454:  Harmon 
V.  Chicago,  110  III.  400,  51  Am.  Rep.  698; 
Chicago  d  N.  W.  H.  Co.  v.  Chicago,  140  III. 
326,  20  N.  K.  UOB. 

Raihvay  coinoanies  have  been  compelled 
to  construct  and  maintain  cattle  guards  for 
the  protection  of  sheep  and  cattle. 

Th^pa  V.  Uulland  £  B.  R.  Co.  27  Vt.  140, 
(12  Am.  Dec.  62a :  Ohio  *  if.  R.  Co.  v.  Mc- 
Clcltaitd,  25  111.  140. 

Street  railway  companies  have  been  com- 
pelled to  light  uieir  tracks. 

Ciitcinnali,  H.  d  D.  Ji.  Co.  v.  Sullivan,  32 
Ohio  St,  152;  Cincinnati,  //.  d-  D.  R.  Co.  v. 
Boicliug  Green,  57  Ohio  St.  :i36,  41  L.  R.  A. 
422,  4D  N.  E.  121;  St.  Marys  v.  Lake  Eria 
d  W.  R.  Co.  CO  Ohio  St.  13!),  63  N.  E.  7B3. 

And  water  their  tracks. 

City  d  Suburban  R.  Co.  v.  Bavannoh,  77 
Ga.  731 :  State  v.  Canal  d  O.  R.  Co.  50  La. 
Ann.  list,  SOL.  R.  A.  287,24  So.  2S3;  Chei- 
Ici-  V.  Cheater  Traction  Co.  5  Pa.  Dist.  R. 
000. 


NOTi. — As  to  right  to  require  street  railway 
company  to  pave  between  trscka,  aee,  In  tlila 
•eriea.  Fielders  v,  Korth  Jersejr  Street  R.  Co. 
(V.  J.)    ante.   p.  4Sa,    and    cuaes    !□    (oaltiotc 

Al  to  Talldlly  ot  ordinance  requiring  street 
railways  to  sprinkle  streels,  see  Stole  v.  New 
69  L.  R.  A. 


An  to  luuiilclpal  power  to  Impoae  coDdlllona 
(reu'Tolly  when  giving  ngBenl  to  rollwny  In 
9irep(.  iH!e  tialTeaton  A  Vi.  B.  Co.  v.  Galveston 
(Tei.)  30  L.  R.  A.  33,  and  note. 
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RailriMdB  have  been  compelled  to  elevate 
Cbcir  tracks. 

ftVui  York  d  N.  E.  R.  Oq.  v.  BrUtol.  151 
(J.  S.  GS6,  38  L.  ed.  260,  14  Sup.  Ct.  Rep. 
437. 

Maintain  viaducts  at  tlieir  own  expense, 
.although  the  city  had  coatiucted  to  bear  a 

Chicayo,  B.  A  Q.  R.  Co.  v.  "Scbratka,  card. 
Omaha,  170  U.  S.  74,  42  L.  ed.  9&4,  IS  Sup. 
■Ct.  Rep.  513. 

A  special  tax  ma^  be  levied  on  railroads, 
.ftlone,  for  the  purpose  of  maintaining  a  rail- 
road comminsion  for  the  beneSt  of  the  pub- 
lic 


Street  railways  may  be  compelled  to  re- 
move snow  from  their  tracks. 

McDonald  v.  ToUdo  Oonaol.  Street  R.  Co. 
20  C.  C.  A.  322,  43  U.  8.  App.  70,  74  Fed. 
104;  Boaen  v.  Detroit  City  Ji.  Co.  54  Mich. 
490,  52  Am.  Kep.  822,  20  N.  W.  559;  Dixon 
V.  Brooklyn  City  <t  N.  R.  Co.  100  N.  Y.  170, 
3  N.  K.  115;  BroaAtoay  A  H.  Ave.  R.  Co.  v. 
Xew  York,  4B  Hun,  120,  1  N.  Y.  Supp.  B46. 

Niuucrous  other  police  regulations  similar 
in  their  natui-e  to  the  ordinance  at  bar  have 
Iteen  held  valid. 

Bttte,  Cape  May,  U.  B.  i  B.  P.  R.  Co., 
JProseoutor,  v.  Cape  Hay,  BO  N.  J.  L.  306,  30 
L.  R.  A.  053,  30  Atl.  006;  Stale,  .Vorlh  Hud- 
JHm  County  R.  Co.,  Proaecutorl,  v.  Boboken, 
41  N.  J.  L.  Tl;  State,  Trenton  Horte  R.  Co., 
J'rogecutor,  v.  Trenton,  53  N.  J.  L.  132,  11  L. 
H.  A.  410,  20  Atl.  1070;  Sternberg  v.  Slate, 
36  Nol>.  308,  iO  L.  R.  A.  570,  54  N.  W.  553; 
Detroit  v.  Ft.  Wayne  A  E.  R.  Co.  00 
Midi.  6-!0,  51  N.  W.  688;  Baltimore 
V.  Balluaore  Trust  i  Ouai-anlr-  Co.  180 
U.  S.  081,  41  L.  ed.  IIGO,  17  Sup.  Ct. 
Rep.  690;  Worster  v.  Forty-Uccond  Hired 
A  <1.  Street  Ferry  B.  Co.  50  N.  Y.  205 ;  Con- 
roy  T.  TKcnty-Third  Street  R.  Co.  .i2  How. 
Pr.  50;  Haines  v.  People,  19  111.  App.  :i54; 
American  Rapid  Teleg.  Co.  v.  Ueta,  125  N. 
Y.  641,  13  L.  K.  A.  454,  20  N.  K.  gi9 ;  Union 
R.  Co.  v.  Cambridge,  11  Allen,  287;  McPher- 
4oa  y.  ChebaniF.  114  III.  46,  55  Am.  Eep. 
867,  26  N.  B.  454 ;  Memphis.  P.  P.  A  Belt  H. 
Co.  V.  Slate,  87  Tenn.  746,  11  S.  W,  046; 
-  Elliott,  Roads  jt  Streets,  2d  ed.  S  772;  To- 
ledo. P.  A  W.  R.  Co.  v.  Deacon,  03  111.  91; 
iialeuii  A  C.  V.  R.  Co.  \.  Loomia,  13  III.  548, 
50  Am.  Dec.  47 ;  Booth,  Street  Railways,  i% 
■09,  230,  235,  230.  331;  Com.  v.  Cutter,  158 
Moss.  52,  20  N.  E.  1146;  Chicngo  A  .V.  W.  R. 
Co.  V.  Ckicaqo,  140  111.  325,  20  N.  K.  1109; 
Wabath  R.  Co.  v,  Defiance,  167  U.  S.  88,  42 
L.  ed.  87,  17  Sup.  Ct.  Rep.  748. 

Owners  of  property  abutting  on  a  street 
have  bpen  comjiclled  to  clear  the  anow  otT  the 
sidewalk  where  they  had  property  rights 
and  special  privileges  iu  the  street  other 
"than  and  dilTerent  from  those  of  the  jreneral 

Carthage  v.  Frederick.  122  N.  Y.  277,  10 
Jj.  R.  A.  178.  25  N.  E.  480;  Qoddard,  Peti- 
tiotifr,  10  I'ick.  504,  28  Am.  Dec.  25B. 

The  presumption  is  in  fsTor  ol  the  reaaon- 
:ahlenos3  of  aD  ordinance. 
<9  L.  R.  A. 


ilunnan  v.  Chicago,  140  111.  378,  29  N.  E. 
732,  110  HI.  400,  61  Am.  Kep.  698:  Cincin- 
nati, H.  A  U.  R.  Co.  V.  Sullivan,  32  Ohio  St. 
162;  Haici$  v.  Chicago,  158  111.  (i,)3,  30  L.  It. 
A.  225,  42  N.  E.  373;  Fcople  ex  rel.  Mor- 
riion  V.  Cregier,  138  111.  401,  28  N.  E.  812; 
Xew  York  v.  Dry  Dock,  F.  B.  A  B.  R.  Co. 
133  N.  Y.  104,  30  N.  E.  503;  Baift  v.  Klein, 
103  111.  2G0,  45  N.  E.  210;  Walker  v.  Jamc- 
»on,  140  Ind.  SOT,  28  L.  K.  A.  679,  37  N.  E. 
402,  39  \.  E.  800;  City  A  Suburban  R.  Co. 
V.  Bavaniiah,  77  Ga.  731;  IVest  Philadelphia 
Pau.  B.  Co.  v.  Philadelphia,  10  Phila.  70; 
Stale,  7'renton  Horse  R.  Co.,  Prosecutor,  v. 
TreniON,  53  N.  J.  L.  132,  11  L.  R.  A.  410,  20 
Atl.  1070;  State,  Contolidaled  Traction  Co., 
Prosecutor,  v.  Elieabeth,  58  N.  J.  L.  019,  32 
L.  R.  A.  170,  34  Atl.  146. 

Messrs.  Jamea  W,  Dnneas,  Ira  O. 
Wood,  Frank  E.  Harkaeaa,  W.  W. 
Gnrlej,  and  Joha  A.  Rote  for  defendant 


Bocc%  J',  delivered  the  opinion  of  ths 

The  city  of  Chicago  instituted  an  action 
before  a  justice  of  the  peuce  against  the  de- 
fendant in  error  company  to  recover  the  6ncs 
provided  by  {  1717  of  the  Revised  Code  of 
Ordinances  of  said  city  for  the  alleged  vio- 
lation of  the  provisions  of  j  1716  of  the 
Code.  The  traction  company  was  adjudged 
guilty  by  the  justice  o(  the  peace,  and  a  fine 
of  £100  wag  afisesscd  against  it.  In  the- 
criminal  court  of  Cook  county,  to  which  the 
traction  company  brought  the  cause  by  an 
appeal,  judgment  was  entered  finding  the 
traction  company  not  guilty.  The  city  has 
sued  out  this  uTit  of  error  to  bring  the  rec- 
ord into  tlii^  court  for  examination. 

The  ordinances  upon  which  the  prosecii- 
tion  is  hnsed  are  as  foliowri: 

"1710.  The  several  sti-eet  rxilway  com- 
panies at  any  time  operating  railroad  tracks 
on  and  along  the  surface  of  any  of  the 
streets,  avenues,  or  alleys  of  the  city  of  Chi- 
cago ore  hereby,  respectively,  required  to  re- 
move all  dirt,  snow,  and  other  accumulationa 
from  so  much  of  the  surface  of  each  street, 
avenue,  or  alley  now  or  hereafter  containing 
nny  of  their  railway  tracks,  as  lies  between 
the  two  outermost  rails  of  such  tracks,  and 
ilIso  from  sllch  ailditional  surface,  iu  width, 
as  may  be  prpscribed  in  any  ordinance  relat- 
ing to  or  affecting  any  sucli  street,  avenui'. 
or  alley,  and  shall,,  respectively,  clean  such 
portions  of  said  street,  avenue,  or  alley,  and 
remove  entirely  from  and  out  of  such  street, 
avenue,  or  allej',  ail  such  dirt,  snow,  and  ac- 
cumulations at  least  once  in  cnch  week,  and 
as  mucli  oftener  as  the  commissioner  of  pub- 
lic worlis  shall,  in  writing,  direct;  such  dirt, 
snow,  and  accumulations  to  be  removed  and 
diaposcil  of  in  accordance  with  the  ordi- 
nances of  the  city  in  relation  to  the  removal 
of  street  cleanings,  and  subject  to  the  rules 
and  regulation.?  o[  the  department  of  pub- 
lic wnrks  in  that  behH.lf. 

"1717.  Any  street  railway  companv  oper- 
ating a  street  railway  upon  or  along  the  sur- 
face of  any  street,  avenue,  or  alley  in  Iho 
city  of  Chicago,  which  shall  refuse  or  nc^- 
.    ^^.^ 
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lect  to  clean  any  part  of  a  street.  Bvenue, 
or  alley,  as  required  by  the  last  preceding 
BMtion  hereof,  shall,  upon  conviction  there- 
of, be  lined  in  a  sum  not  less  than  $50  nor 
more  tiian  $200  for  each  and  every  case  of 
Buch  refusal  or  neglect," 

Tlie  alleged  vioinlion  of  the  ordinance  con- 
sisted in  the  rcfuaul  of  the  traction  coid- 
pajiy  to  reiDOve  the  dirt  and  other  accumula- 
tions lying  on  the  surface  of  the  street  be- 
tKeeii  the  two  outemioBt  rails  of  the  track 
of  its  miliray  in  Kinzie  street.  That  the 
defendant  in  error  company  so  refused  and 
failed  to  obey  tlic  ordinance  was  conceded. 

The  judgment  of  acquittal  proceeded  upon 
the  view  urged  by  the  traction  company  tnat 
the  ordinances  were  void.  The  defendant  in 
t-iTor  company  is  a  corporation  org«ni):cd 
ami  pxi-ttinjc  under  and  by  virtue  of  the 
laws  of  the  stale  of  Illinois,  and  is  engaged 
in  the  occupation  and  busiiieii!!  of  csj-ryinji 

eussieiigera  for  hire  in  street  cars  propelled 
y  electricity  and  otherwise  in  the  city  of 
(Ihicafto.  Us  tracks  were  laid  in  Kinzie 
•treet  by  virtue  of  an  ordinance  adopted  by 
the  city  council  of  the  city  on  the  J4th  day 
of  March,  1887,  authorizing  the  North  Chi- 
ca^  Street  Railway  Cumpnny,  its  succes- 
sors and  assigns,  to  construct  and  maintain 
n  double-track  street  railway  in  said  Kio- 
Eie  street,  and  operate  the  »inie  by  electricity 
conveyed  by  overhead  vircM.  The  defend- 
ant in  error  company  is  the  successor  of  thu 
■said  North  Chicago  Street  Railway  Com- 
pany. It  has  constructed  and  maintains  a 
double  track  railway  on  Kinzie  street,  in 
the  city  of  Chicago,  from  Market  t«  State 
street,  and  operates  its  street  cars  there- 
on by  electric  power.  It  wiis  stipulated 
that  ever  since  the  Ist  day  of  July, 
16B9,  the  said  defendant,  the  Chicago  Un- 
ion Traction  Company,  has  had  possession 
ajid  control  of  said  street-car  tracks  on 
Kinzie  street,  and  has  run  thereon  street  cars 
for  the  ODDreyance  of  passengers,  operated 
by  electric  power  only,  by  means  of  an  over- 
head wire;  and  that  dui'ing  the  week  bivin- 
ning  Sundav.  August  0,  181)9,  and  ending 
Saturday,  -Vu^ust  12,  Ittgo,  the  said  defend- 
ant did  not  remove,  and  refused,  on  demand, 
to  remove,  from  the  said  street-car  tracks  on 
Kinzie  street,  the  dirt  and  other  accumula- 
tions lying  on  the  surface  of  said  street  be- 
tween the  two  outermost  rails  of  said  trackn, 
contrary  to  the  form  of  said  ordinance  of 
April  8,  J897;  that  said  Kin/ie  street  is  a 
public  street  in  the  city  of  tll.icago,  the  fee 
title  to  the  soil  of  which  street  is  in  the  said 
city  of  Chicago  for  the  use  of  the  public  as 

The  sole  question  presented  is  whether  the 
city  possessed  power  to  adopt  and  enforce 
ihe  ordinance.  The  position  of  counsel  for 
the  defendant  in  error  company  is  tiiat  the 
ordinance  is  void,  and  that  contention  met 
the  view  of  the  criminal  court.  There  was 
testimony  to  the  effect  that  the  presence  of 
the  rails  of  a  street  railway  traidc  upon  a 
street  causes  the  dirt  to  accumulate  in  the 
portion  of  the  street  between  the  rails.  The 
tendency  is  for  dirt  to  gravitate  towards  the 
sides  of  the  street  where  there  are  no  rails 
S9  L.  R.  A. 


to  prevent  it;  that  tliis  tendency  of  dirt  to 
gravitate  toward  the  sides  of  the  street  ia 
aided  by  the  elements,  and  that  little  broom- 


i-etain  the  dirt  in  the  oenter  of  the  street-, 
that  the  presence  of  the  tracks  in  Kinzie 
street  added  to  the  difficulty  in  cleajiing  tie 
poi-tion  of  the  street  outside  the  rails;  that 
it  took  longer  to  clean  an  entire  street  with 
rails  than  it  took  to  clean  a  street  where 
there  were  rinc, — three  timi-a  as  lon^  on  the 
portion  of  Kinde  street  in  question;  tliat 
Kinzie  street  was  paved  between  the  raiU 
with  granite,  and  outside  with  cedar  blocks, 
and  has  a  flat  crown  between  the  rails,  and 
sloprd  from  the  outside  rails  to  tlie  gijtt«r; 
UiUit  the  dirt  came  from  horse  droppings, 
from  excavation  wagons,  coal  wagons,  and 
ordinary  wear  and  tear;  that  street  accumu- 
lations liave  an  elTect  upon  the  general 
health,  through  dust,  in  two  ways, — on* 
through  the  presence  of  irritating  particles. 
which  are  injuriouH  in  this:  aa  being  irri- 
taula  to  the  respiratory  passages  and  the 
eyes ;  and  also  to  the  presence  of  pathogenic 
bacteris,  which  are  in  and  upon  t)ie  particles 
of  dust  which  are  in  the  street.  Aa  to  thesu 
points  there  was  no  counteirailing  proof. 
It  appealed  from  this  te^tiiuony  that  tho 
health  Euid  comfort  of  the  i>eopIe  required 
that  the  dust  and  other  accumulations 
should  he  removed  from  that  portion  of  Kin- 
zie street  described  in  the  orifin.ance.  There 
is,  it  is  conceded,  a  general  police  power  pos- 
sessed by  the  city,  by  which  the  traction 
company  and  all  person^,  natural  or  arti- 
ficial, may  be  subjected  to  such  reaaonnble 
re.striclions  and  regulationn  ^s  are  found  to 
be  proper  and  requisite  to  .secure  tlie  health, 
couifort,  and  convenience  of  the  people.  The 
ordinance.  It  is  urged  by  counwl  for  the  city, 
hhould  be  sustained  as  a  legitimate  excrcisa 
of  the  police  power.  It  is  insisted  by  the 
traction  company  that  it  is  the  dut^  of  the 
city  to  keep  the  streets  of  the  city  clean  and 
in  good  repair;  that  the  city  has  power  to 
raise  funds  for  that  purpose  by  (general  taxa- 
tion ;  that  the  public  interest  \:  concerned 
in  the  matter  of  cleaning  and  repairing  the 
Eiti'eetB,  and  that  the  execution  of  the  power 
to  raise  the  necessary  funds  to  clean  and  re- 
pair the  streets  by  general  taxutioii  is  a  duty- 
(let~olving  upon  the  city,  and  that  it  canned 
lawfully  lay  tlie  burden  of  the  work  of  clean- 
ing and  repniring  the  portion  of  Kinzie 
street  in  question  on  the  traction  company, 


that  it  casts  a  public  burden  upon  the  tiic- 
company,  and  dlscriniiiutt^  against ''''  ~ 


the 


traction  company,  and  is  a  perversion  of  the 
police  power. 

It  is  clear  that  the  city  could  not,  by  vir^ 
tuo  of  the  police  power  or  olherwise,  require 
the  defendant  in  error  company  to  clean  and 


company.  Jn  Gridlef/  v.  Bloomington,  88 
111.  554,  .10  Am.  Rep.  50(1,  we  held  Invalid 
an  ordinance  which  imposed  a  line  upon  any- 
one who  should  permit  snow  to  retoain  on 
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the  sidewalk  abutting  premises  occupied  or 
owned  by  him  longer  than  a  period  of  six 
hours  after  it  oeaaed  to  fail,  or,  if  the  ceaaa- 
tioD  is  in  the  nij^httinie,  then  longer  than  six 
hours  after  sunrise  on  the  next  morning,  for 
the  reason,  as  there  said :  "The  Bideu->.!k,  as 
wae  declared  in  the  case  citei),  is  as  much  a 
public  highwHjT,  free  to  the  ude  of  all,  as  the 
street  itself,  and  upon  principle  it  follows 
the  citizen  cannot  be  laid  under  obligations, 
under  our  laws,  to  keep  it  free  from  obstruc- 
tions in  front  of  hia  property  at  his  own  ex- 
Eense,  any  more  than  the  street  itself,  eitJier 
y  the  e^Lercise  of  the  police  power,  or  by 
fines  and  penalties  imposed  by  ordinance,  or 
fcy  direct  legislative  action."  In  Chicago  v. 
O'Brien,  111  111.  532,  63  Am.  Rep.  640,  we 
held  the  city  had  not  tic  constitutional 
power  to  require  the  owner  or  occupant  of 
|>reinises  to  keep  the  sidetraUc  and  gutters 
in  front  thereof  free  from  anew  and  ice,  or 
to  sprinkle  the  same  with  aslieB  or  sand, 
where  the  anow  and  ice  cajuiot  be  removed 
without  injury  to  the  pavement,  and  inflict 
.a  fine  on  him  for  a  neglect  or  failure  to  do 
BO,  and  declared  the  principle  that  "a  purdy 
public  burden  cannot  be  laid  upon  a  private 
individual,  except  as  suUiorized  in  cases  to 
exercise  Ihe  right  of  eminent  domain,  or  by 
virtue  ol  proper  proceedings  to  enforce  spe- 
<TiBl  asseasmentB  or  special  taxation."  The 
doctrine  of  these  cases  is  unquestionably 
sound,  but  we  do  not  assent  to  the  view 
presBsd  upon  us  by  counsel  for  the  defendant 
in  error  company,  that  they  are  deci^ve  of 
the  validity  of  the  ordiniuice  here  under  con- 
sideration. The  defendant  in  error  company 
does  nut  occupy  the  position  of  the  owner  of 
property  abutting  upon  a  street.  The  owner 
of  property  abutting  on  s  street  baa  no  in- 
terest in  the  street  of  the  city,  as  a  street, 
other  tJian  that  possessed  by  every  other 
-citixen.  lie  may  be  required,  by  way  of 
special  asscf^snicnts  or  special  taxation  laJd 
in  pursuanLt;  of  law,  to  make  special  CMilri- 
butions  to  defray  the  cost  of  cunstrncting  a 
sidewalk  or  improving  the  street,  but  this 
is  upon  the  theory  that  the  value  of  his  prop- 
-srty  IB  enhanced  thereby.  Tlie  burden,  how- 
ever, of  keeping  the  sidewalk  or  street  clear 
ot  snow,  ice,  and  other  accuraitlntions,  is  a. 
public  burden,  and  no  obligation  is  imposed 
upon  the  lot  owner  to  perform  that  which  it 
is  the  duty  of  llic  nninicipality.  as  the  rep- 
resentative of  tlie  public,  to  jKrform.  The 
lot  owner  has  no  special  right,  beneflt,  or  in- 
terest in  tlie  street  in  front  of  bis  premises. 
The  defenilant  in  error  company  has,  how- 
ever, been  f;raiited  a  special  piivili^  to  oc- 
«upy  the  street  with  its  rails,  girders,  poles 
or  posts,  and  wires,  etc.,  and  to  operate  its 
«ars  along  its  tracks  eo  laid  in  the  street. 
Horsemen  and  drivers  of  vehicles  must  yield 
the  right  of  paH^j^  to  its  curs  along  and 
upon  its  tracke  in  the  streets,  as  we  have  ex- 
plained in  North  Chicago  Electrio  R.  Co.  v. 
Peuncr.  100  III.  «7,  CO  N.  E.  78.  It  has  ac- 
■quired  privileges  in  the  street  which  other 
persons,  natural  or  artificial,  do  not  possess. 
It  actually  occupies  a  portion  of  the  street 
ID  a  manner  which  would  not  be  pennitted 
without  the  aid  of  an  ordinance.  It  baa  s 
J9  L.  K.  A. 


'  qualified  riglif  of  occupancy,  and  to  that  ex- 
tent a  property  Intereat,  in  a  portion  of  the 
atreet,  and  is  authorized  to  transact  ita  buai' 
neaa  tor  its  own  gain  on  the  public  street. 
It  suataina  a  relation  to  the  street  and  to 
the  city  entirely  distinct  from  that  of  an 
abutting  property  owner,  and  it  does  not 
follow  tnat  the  defendant  in  error  company 
cannot  he  required  to  clean  that  portion  of 
the  street  occupied  by  its  tracks  simply  be- 
cause an  aJmtting  property  owner  cannot 
be  required  to  clean  that  portion  of  the  aide- 
walk  or  street  which  is  in  front  of  his  prem- 
ises. The  penniasion  or  license  given  the  de- 
fendant in  error  company  to  uae  the  street 
did  not  operate  to  deprive  the  city  of  the 
general  power  of  control  over  the  street  dele- 
gateil  to  the  municipality  by  the  general  as- 
sembly of  the  state.  The  license  and  priv- 
ilege enjoyed  by  the  defendant  in  error 
company  are  in  auhordination  to  the  general 
power  so  residing  in  the  city.  The  traction 
company,  in  virtue  of  the  special  privileges 
granted,  baa  a  qualified  right  of  occupancy 
of  that  portion  of  the  street  between  the  out- 
ermost rniis  of  its  two  lines  of  track  which 
are  laid  in  the  street.  The  evidence  shows 
that  portion  of  the  pavement  of  the  street, 
for  tile  convenience  of  the  ctmipany,  haa 
been  constructed  differently  by  the  company 
from  what  it  otherwise  would  have  been 
laid;  that  on  that  portion  of  the  street  cov- 
ered by  the  tracks  of  the  street  railway  the 
pavement  has  been  laid  flat,  thus  giving  the 
surface  of  the  street  a  llatcrotv.:3f  the  width 
of  111  feet,  when,  but  for  the  tracks  of  the 
railroad,  tjie  pavement  would  have  been  laid 
witli  a  slope  from  the  center  of  the  street  to 
the  gutter  upon  either  side;  and  that  the 
rails  of  the  tracks  preieut  the  filth  of  the 
street  from  reaching  the  gutters.  It  further 
appeared  that  tba  tracks  of  the  railway  in- 
terfere with  the  work  of  clowning  both  that 
portion  of  the  street  within  the  tracks,  and 
also  that  portion  of  the  street  between  the 
outenriost  rails  of  the  tracks  and  the  gutters ; 
that  as  much  time  was  required  to  clean  tbe 
portion  of  the  street  outside  the  tracks  as 
would  be  required  to  clean  the  entire  surface 
of  the  street  if  the  railroad  tracks  were  not 
there.  All  of  these  things  muat  be  consid- 
ered in  determining  as  to  the  reason ablenesa, 
iicceasily,  and  justice  of  the  requirementa  of 
the  ordinance.  True,  the  dirt  and  accumu- 
lations to  be  rcmo\ed  (so  far  as  the  evidence 
bears  upon  that  question)  were  not  brought 
by  the  traction  company  on  that  portion  of 
the  street  occupied  by  its  tracks ;  but  it  does 
appear  that  ita  rails  and  roadbed,  and  the 
manner  in  which  the  crown  of  the  street  has 
been  constructed  for  ita  convenience,  tended 
to  retain  the  dirt  and  filth  there,  and  to  ren- 
der it  more  didicult  and  expensive  to  remove 
the  same,  and  also  to  make  it  more  expensive 
to  clenn  the  street  outside  the  tracks.  Tho 
public  health  and  comfort  required  that  t^e 
street  should  be  cleansed  of  the  dirt  and  flltli 
which  "accumulated"  on  the  pavement  be- 
tween the  tracks  of  the  railway  and  about 
the  rails  of  auch  tracks,  and  the  exercise 
of  the  police  power  to  that  end  devolved  upoa 
the  city  a«  a  dutf. 
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It  does  not  seem  unreasonable  that  ttie  city 
should  require  the  traction  company  to  clean 
and  Tender  healthy  that  |Hirtion  of  Oie 
Htreet  occupied  by  tlie  trarks  ol  the  road, 
iioder  the  circumatancea  of  the  c^ise.  In  or- 
der to  secure  the  public  health  and  comfort, 
the  proiKrty  of  individual  and  corporations 
inuy,  alike,  be  aiibjectt.l  to  rcaiytnable  re- 
litrictiona  and  burdens.  It  does  not  appear 
iinreaaonahle  that  the  traction  company, 
liaving,  in  tlie  exerciue  of  the  spei'ial  privi- 
le^  enjo;'ed  by  it  of  usintr  the  street,  con- 
tributed to  the  unsanitary  condition  nhich 
injuriously  afTects  the  public  health  and 
comfort,  should  be  required  to  aid  in  remov- 
ing such  conditions.  The  privilege  enjoyed 
by  the  defendant  in  error  company  to  loain- 
taln  Its  railway  in  the  street  and  operate 
its  cars  thereon  is  to  be  exercised  in  the  in- 
terest of  the  public.  It  was  to  serve  the  pub- 
lic that  the  privilege  was  granted  to  it.  Its 
business  and  propeity  are  impressed  or  af- 
fected with  a  public  use.  It  may,  therefore, 
be  subjected  to  municipal  regulations  of  a 
grpater  scope,  in  the  interest  of  the  public 
at  large,  than  that  of  a  railroad  company  ex- 
ercising ita  franchises  on  its  own  roadbed. 
■Slate,  Cope  Mai,,  U.  H.  d  S.  P.  R.  Co.  ;'ro«e- 
culDT,  V.  Cape  Mag.  5S  N.  J.  L.  396,  36  L.  R. 
A.  ess,  36  Atl.  0B8:  Charlotte,  C.  &  A..  R. 
Co.  v.Oibhes,  H2  U.  8.  386,35  L.  ed.  JOfil, 
12  Stap.  Ct  Rep.  2S5.  Ordinances  have  been 
upheld  which  required  street  railway  com- 
panies to  keep  tile  street  between  the  rails  of 
thdr  tracks  in  repair,  and  which  regulated 
the  common  use  of  the  streets  for  street  rait- 
way  and  ordinai-y  travel  (Stale,  Xortk  Hud- 
son County  R.  Co.,  I'rosecutora,  v.  Hoboken^ 
41  N.  J.  L.  71)  ;  to  make  the  railroad  tracks 
of  stieet  railway  companies  located  in  a 
street  to  coaform  to  the  reqiiirementa  of  the 
ordinance,  so  as  to  enable  wagons,  carriages, 
and  other  vehicles  to  pass  over  tracks  nlth- 
out  inconvenience  or  danger  (.Vorth  Chicago 
City  a.  Co.  V.  Lake  View,  105  lU.  183) ;  to 
remove  snow  from  the  street  (Broidicay  A 
S.  Ave.  «.  Co.  V.  Jieic  York.  W  Hun,  129,  1 
N.  Y.  Supp.  C46f  i  prohibiting  the  use  of 
sand,  saltjieter,  or  salt  on  the  tracks  of  a 
Htreet  railway  (Dry  Dock,  E.  B.  £  B.  II.  Co, 
V.  A'cip  J'orA.-,  *T  Hun,  221;  litate,  CoMoii- 
dated  Traction  Co..  I'rosrcutor,  v.  KUzabclh, 
58  N.  J.  L.  610,  32  L.  R.  A.  170,  34  Atl.  146) . 
And  ordliuinees  to  compel  cleaning  and 
sprinkling  of  the  tracks  of  street  railways 
have  been  not  infrequentiv  upheld  as  valid, 
Uooth,  Street  Enilways,  g  230;  23  Am.  & 
Eng.  Enc.  1-aw,  p.  Wi;CHy  it  Suhurhan  R. 
Co.  V.  Sanannah,  77  Ga.  7:<1.  'Flie  ordinance 
liere  under  consideration  is  general  in  its  op' 
cration,  affecting  alike  all  corporations  and 
individuals  who  are  similarly  situated  and 
bear  the  same  relation  to  the  streets  of  the 
city.  The  rule  of  equality  and  uniformitj 
fiO  L.  R.  A. 


is  not  invaded,  nor  does  the  ordinance  un- 
justly  discriminate   against  any  indiridnal 

It  is  urged  the  ordinance  granting  the  li- 
cense to  lay  the  tracks  and  operate  the  street 
railway  in  Kinzie  street  constitutes  a  con- 
tract between  the  city  and  the  traction  com- 
pany, the  obligations  whereof  cannot  be  im- 
paired hy  any  ordinance  subsequently  en- 
acted; and  we  are  invited  to  consider  wheth- 
er the  provisions  of  the  ordinance  so  grant- 
ing periuiasion  to  occupy  the  street  with  tho- 
tracks  of  its  railway,  and  operate  its  cars 
on  such  tracks,  do  not  relieve  the  defendant 
in  error  company  of  the  burden  sought  to  be 
laid  upon  it  by  the  ordinance  here  endeavored 
to  be  enforced.  On  the  other  hand,  counsel 
for  the  city  insist  the  latter  ordinance  re- 
quires the  conipai^  to  do  no  more  than  it  ia- 
bouud  to  do  by  a  fair  and  reasonable  con- 
>itructiou  of  the  terms  and  provisions  of  the 
former  ordinance  granting  authority  to  the 
defendant  in  error  company  to  occupy  the 
street  with  ita  trHi4:s,  The  city;  as  the  rep- 
resentative of  the  stale,  is  invested  witli 
power  to  enact  and  enfo-.-ce  all  ordinances- 
necessary  to  prescribe  regulations  and  re- 
strictions needful  for  the  preservation  of  the- 
licalth,  safety,  and  comfort  of  the  people. 
The  exercise  of  this  power  affects  the  pub- 
lic, and  beeonies  a  duty,  the  performance 
whereof  is  obligatory  on  the  city.  The  city 
could  not,  hy  the  terms  and  conditions  of  the 
former  ordinance,  deprive  itself  of  this  pow- 
er, or  relieve  itself  of  this  duty;  nor  coulit 
the  defendant  in  error  company,  by  any  con- 
tractual terms  of  an  ordinance,  exempt  it- 
self from  the  proper  and  reasonable  control 
of  the  municipal  authorities  in  matters  af- 
fecting the  health,  safety,  or  comfort  of  the 
people.  "No  contract  can  be  made  which  as- 
sumes to  surrender  or  alienate  a  strictly 
governmental  power  which  is  required  to- 
continue  in  existence  for  the  welfare  of  the 
public.  This  is  especially  true  of  the  poIi(« 
power,  for  it  is  incapable  of  alienation.  It 
cannot  be  doubted  that  a  cimpany  whicb 
secures  a  right  to  use  the  streets  of  a  mu- 
nicipal corporaiion  takes  it  subject  to  the 
police  power  resident  in  the  state  as  an  in- 
alienable attribute  of  sovereignty."  Elliott, 
Heads  &  Streets,  p.  801.  We  are  of  the  opin- 
ion the  ordinance  under  consideration  is  a 
reasonable  and  valid  exercise  of  the  police- 
power,  and  that  it  should  be  obqed  and  en- 
forced accordingly. 

The  juiigmcnt  nf  (Ae  Criminal  Court  i* 
therefore  ii  reracO,  and  the  cause  is  remandeil 
to  that  court  for  further  proceedings  in  con- 
formity to  tills  opiaion. 
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1.  A  •talute  prOTldtnc  tor  tbe  Bamla- 
•loB  Of  •MomcrB  Irom  o[b«r  itsteB  with- 
oat  eiamlnalloa  doea  not  affect  %  provlaioQ 
of  a  ptlor  statute  tbat  attorneji  muBt  be  clt- 
Iiens  o(  tbe  Unlled  etatea. 

S.  A  Iwdament  nBtnrallaiiiK  •  peraoB 
who  IH  BhowD  bj  the  face  of  the  procee<I]iiB 
aot  to  lie  enlitled  to  Ditnralliatloa  maj  be 
collaterally  attarbed. 

S.     McBibcra    o(   th«   Jm»tmt»t    race 
not  enlitled  to  become  cltlieua  ol  tlw  Unlled 


(October  SI,  ]e03.> 

APPLICATION  for  admiaMon  to  the  bar. 
Dented. 
The  facts  are  stated  in  the  opinion. 
Mr.  TaJcnJl  TamAiklta  in  propria  per- 
atma  in  aupport  of  application. 

Mmre.  W.  B.  Btrattoa,  Attornej  Qen- 
«ral,  E.  W.  Boaai,  end  C.  C.  Daltoni,  amtet 

The  applicant  cannot  be  admitted  to  prac- 
tise law  in  thifl  state  unless  he  is  a  citizen 
of  the  United  States. 

Be  Hong  Yen  Chang,  84  Cal.  103,  24  Pae. 
16». 

'llie  validity  of  a  certificate  of  natuTalizn- 
tion  may  be  queationed  in  this  proceeding. 

Savnne  v.  Utemberg,  19  Wash.  670,  51 
Pac.  611;  fie  Gee  Hop,  71  Fed.  274;  Kc 
Hong  Yen  Chang,  S4  Cal.  163,  24  Pac.  156; 
Freeman,  Jndgm.  gf  116,  120,  pp.  176.  183. 

A  native  of  Japan  ia  not  a.  white  per- 
aoQ,"  and  therefore  is  not  entitled  to  become 
m  citizen  of  the  United  States. 

fie  Camille,  6  Sawy.  541,  6  Fed.  2S0;  Re 
San  O.  Po,  7  Miso.  471,  28  N.  Y.  Supp.  383; 
Re  Ah  7up,  5  Sawy.  155,  Fed.  Cas.  No. 
104;  Re  Saito,  62  Fed.  126;  fie  Kanaka 
WioB,  6  Ulfth,  250,  4  L.  R.  A.  726.  21  Pac. 
&D3;  Webater,  Naturalization,  pp.  13-16. 

H«aTls,  Cb.  J.,  delivered  the  opinion  of 
the  oonl-t: 

Tnkiiji  Yaniashita,  a  native  of  Japan,  ap- 
plies for  admission  as  an  attorney  and 
counReloT  at  law  in  the  courts  of  this  state- 
He  allows  that  he  ia  over  twenty-one  years 
of  arse,  has  been  a  resident  of  the  state  for 
more  than  one  year,  and  that  he  has  tbe  tK- 

Juisite  leni'ning  and  ability  onalifying  him 
3r  admiHsion.  The  law  relating  to  the 
<]UBliflcHtion4  and  ad  mi  as  ion  of  attorneys 
and  connflolorn  at  law  is  found  in  the  act 
of  March  19,  1805  (Laws  1805,  p.  ITS),  to- 
gether with  the  amendment  in  the  act  of 
February  16,  1897  (Laws  1B07,  p.  12).  The 
law  of  1B95  made  no  provision  for  admis- 1 
slon  without  an  examination.  Sections  2 
Note.— As  to  rlglit~of~inhabl"tan[  of  llawallaii  I 
Majida  to  aaturallzalloD,  ace.  In  thia  aeries,  Re 
Kanaka  NIan  (Utah)  4  L.  n.  A.  T3S.  ' 
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and  3  of  the  act  provided  for  holding  regu- 
lar examinations  for  admission,  but  i  Q  of 
the  act  declared:  "No  person  shall  prac- 
tise aa  an  attorney  and  counselor  at  law  in 
any  court  of  this  state  who  does  not  reflide 
in  this  state,  or  who  is  not  a  citizen  of  tbn 
United  States."  In  the  act  ol  1807,  %  4  of  the 
former  act  is  bo  amended  in  substance  as  to 
provide  for  the  admiasion  of  attorneys  from 
eister  states,  upon  satisfactory  evidence  of 
qua  1  ideations,  without  examination.  The 
amendatory  act  does  not  alTect  |  6  of  tbi- 
original  act,  which,  it  may  be  observed,  has 
been  the  law  since  1881.  It  is  apparent, 
therefore,  that,  to  entitle  the  applicant  to 
admission,  he  must  be  a  citizen  of  the 
United  States.  The  qua lifl cations  rcquireil 
for  admisBion  to  the  bar  are  prescribed  by 
law,  and  they  are  exclusively  within  the 
discretion  and  policy  of  the  state.  Ono  of 
the  conditions  required  for  the  applicant  is 
that  he  must  be  a  citizen  of  the  United 
StfltcH.  It  is  shown  by  exemplification  of 
the  I'ct-oi'd  that  an  order  was  entered  admit- 
ting applicant  to  citizenship  io  tbe  supcr:or 
court  of  Pierce  county  on  the  14th  of  May. 
1002.  It  is  also  urged  that  such  superior 
court  was  one  of  competent  jurisdiction, 
and  therefore  its  judgment  must  be  final. 
nnd  cannot  be  qneslioned  here.  The  record 
of  naturalization  sliows  that  the  applicant  is 
n  native  of  Japan,  and  that  he  renounces 
nllcpiance  as  a  subject  ot  the  Mikado,  Tbe 
nil titraliza tion  law  requiiis  the  applicant  to 
declare  on  oath  that  he  absolutely  and  en- 
tirely renounces  and  abjures  all  allegiance 
and  Hdelity  to  every  prince,  potentate,  state, 
or  sovereignty,  and  particularly,  by  name, 
to  tlie  prince,  potentate,  state,  or  sover^gn 
of  which  he  was  before  a  citizen  or  subjeet 
(U.  S.  Rev.  Stnt,  S  2183,  eubd.  2,  U.  S. 
Comp.  SUt.  1901, p.  1320), and  the  proceed- 
^  must  be  refolded  by  the  clerk  of  the 
jrt.  Thus,  the  transcript  of  the  order  ad- 
ttin^  him  to  citizenship  shows  that  he  ia 
of  the  Japanese  race.  The  judgment  of  tb» 
superior  court,  if  acting  within  ite  jurisdic- 
tion, is  conclusive;  but,  if  the  judgment  un- 
its face  shows  that  the  court  was  nith- 
:  authority  to  pronounce  the  judgment, 
the  determination  is  void  and  must  be  did- 
regaided.  A  judgment  void  upon  its  face 
may  lie  attscked  at  any  time  and  in  any 
proceeding,  and  the  same  may  be  disregard- 
ed. Ha^-age  v.  Slvmbcrg.  10  Wash.  070,  64 
Pac.  Oil.  Also,  as  pertinent  and  relating- 
to  such  proceedings  in  naturalization,  see 
Kn  rtee  Hop,  71  Fed.  274;  Re  Hong  Yea 
Chang,  84  Cnl.  163,  24  Pac.  160. 

The  ijuPBtion  presented  is  whether  one  of 
the  Japanese  race  is  eligible,  under  the  natu- 
ralization laws,  for  admission  te  citizen- 
ship. The  Federal  Constitution  confem 
plenary  power  upon  Congress  to  prescribe 
the  qunli flea tio Its  and  conditions  for  natu- 
ralization. All  the  acta  of  Congress  relat- 
ing to  the  naturalization  of  aliens,  com- 
mencing with  that  of  April  14,  1802,  to  the 
Revised  Stntuten,  contain  the  provision  that. 
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"any  aiwn  liting  a  free  wliite  person  may 
lip  admitted  to  be  a  citizen,"  etc.  After  the 
adoption  of  the  13th  and  14th  Amendments 
to  the  Federal  Constitution,  and  in  the  act 
of  July  14,  18T0,  it  V/S.H  enacted  b;  Con- 
f^ess  "that  the  na,turalization  laws  are 
hereby  extended  to  aliens  of  African  nativ- 
ity and  to  perxnnB  of  African  descent."  IG 
8tat.  at  1',  25S,  chap.  234,  (  7.  This  was 
nftenvordft  revised  and  placed  in  the  Ke- 
vised  Statutes,— S  2188  (U.  S.  Corap.  Stat. 
1001,  p.  1333),  (see  18  Stat,  at  L.  31S. 
than.  801,— »o  nx  to  read:  "The  provi>tiona 
of  this  title  shall  apply  to  aliens  being  free 
white  persons  and  to  aliens  of  African  na- 
tivity and  to  persons  of  African  descent.'' 
And  thin  i:!  the  exisUng  law.  It  is  plain 
that  the  two  raooH  mentioned  are  now  eligi- 
ble to  oitizenship  tinder  the  (^'neral  natu- 
ralization laws;  that  is,  white  persons  and 
persons  of  African  (negro)  descent  and  na- 
tivity. It  is  clear  that  within  the  meaning 
of  these  nfords  the  applicant  ia  ineligiblt-. 
When  the  natoralization  law  wax  enactj-d 
the  word  "  white,"  applied  to  race,  commonly 
referred  to  the  CaueaHian  race.  This  is  weil 
Ktalcd  in  the  case  of  IC<^  Ah  Yup.  5  Saw. 
l.iR.  Fed.  Cas.  Ko.  104:  "Webater.  in  hi? 
iJictinnary,  say*t  'The  common  ctawific*- 
lion  ia  that  of  BInmcnbach,  who  niakcii 
five:  U)  The  Caucasian  or  white  race,  to 
whleh  beloDK  the  (treater  part  of  the  Kiiro- 
penn   natioiif   and   thoMG  of   western   Asia: 

(2)  the  Slonf^Ilan  or  yellow  race,  ncciipy- 
in?  Tartary,  China,  Japan,  cte.;  (.I)  the 
Fthiopian  or  negro  (black)  rnee,  necupyirg 
all  Africa,  except  the  north:  (4)  the  Amcr- 
iean  or  rpd  race,  eontaininfi;  th*  Indians  of 
North  and  fcionth  America:  and  (5)  the  Ma- 
lay or  brown  rnre,  occupying  the  islands  of 
the  Indian  Archipelago,  etc.  Tliis  division 
was  adopted  from  BnHon.  with  some 
chan^  in  names,  and  is  founded  on  tile 
combined  charaeteri  sties  of  romplexion, 
hair,  and  skull.  Linniciis  makes  four  divi- 
HJons,  founded  on  the  color  of  the  skin :  '  ( 1 ) 
Pluropean,  whitish :   (2)  American,  coppen' : 

(3)  Asiatic,  tawny:  and  (4)  African, 
black.'  Ciivier  mRkcs  three:  Cancasinii. 
Itfongol,  and  Negro.  Others  make  many 
more,  hut  no  one  includes  the  white  or  C«ii- 
easinn  witJi  the  Mongolian  or  yellow  race; 
and  no  one  of  tho<ie  c1a.«Aifications  re<-ogniz- 
ing  color  ns  one  of  the  distinguishing  chav- 
Rcteristies  includes  the  Mongolian  in  the 
white  or  whitish  race.  (See  New  Ameri- 
ean  Cyclopedia,  title  Klhnology.)"  The 
eoiirts,  Fedora]  and  state,  have  uniformly 
determined  that  Chinese  are  not  eligible  to 
natural i3:ation,  because  not  white  persona. 
In  IRftO  it  was  determined  that  a  natii-e  of 
nritish  Columbia,  half  Indian  and  half 
-50  T..  R.  A. 


white,  could  not  be  naturalized.  Bt  Ca- 
milte.  (I  Sawv.  641,  6  Fed.  256.  In  Be  San 
C.  I'o,  7  Misc.  471.  28  N.  Y.  Supp.  383.  a 
native  of  British  Burmah  was  denied  ad- 
mission. In  Re  Kanaka  Sian,  a  Hawaiian 
waa  denied  naturalization.  6  Utah.  259,  4 
L.  K.  A.  720,  21  Pac.  B93.  In  Re  Saito,  62 
Fed.  126,  the  Federal  circuit  court  adjured 
that  a  native  of  Japan  was  of  the  Mongo- 
lian race,  and  therefore  not  eligible  to  natu- 
ralization. 

But  the  applicant  earnestly  urges  that 
the  act  of  Congress  specially  excluding  ths 
('liinese  from  natural ivation  implies,  when 
considered  with  reference  to  our  modern 
trpntien  with  the  Empire  of  Japan,  that  (ho 
Japanese  were  excepted  from  the  general 
c:tclusion  of  the  l^tongolian  race.  He  also 
commends  the  reasoning  in  the  case  of  Ra 
Rodriguez,  81  Fed.  337.  as  persuasive  to  a. 
more  liberal  construction  in  favor  of  the 
.lapnnese.  In  that  case  a  native  of  Mexico, 
of  undefined  blood  and  race,  and  whose  an- 
cosloi-s  liad  for  centurien  been  habitants  of 
Mexico,  wsH  naturalized.  But  such  deci- 
sion was  largely  controlled  by  the  various 
treaties  '  with  Mexico,  and  the  fact  tliat 
thousands  of  Mexicans,  without  regard  to 
race  or  color,  had  been  collectively  natural- 
i7ed  ns  citiTcns  of  the  United  States.  It 
is  true,  the  learned  judpe,  in  the  course  of 
his  opinion,  suggest  other  and  different 
\-iews  of  the  meaning  of  the  classification  by 
color  contained  in  the  naturalization  laws, 
from  thoae  taken  by  the  other  authorities 
heretofore  int-ntioned ;  but  he  also  eeems  to 
concede  that  the  Mongolian  race  is  clearly 
excluded.  It  is  likewise  true  that  Congresa 
has  several  times  collectively  conferred  citi- 
:'en»hip  upon  bodies  of  people  without  refer- 
ence to  race,  but  the  reasons  therefor  in 
each  inalnnec  were  plainly  special,  and  such 
act*  cannot  be  extended  beyond  the  partic- 
ular instances.  The  general  law,  wilh  th« 
tingle  extension  made  to  the  African  or  ne- 
r;ro  race,  has  been  confined  to  free  white 
aliens.  Tlie  law  seems  to  base  the  classi- 
fication  u|ton  ethnological  and  racial  consid- 
eralions,  rather  than  in  any  national  dis- 
tin<-tions.  ^\'hether  the  classilication  ac- 
tonli:!?  to  color  is  technically  scientific  or 
natural  U  not  a  proper  subject  of  inquiry 
liere.  From  ita  existence  coextensively 
with  the  formation  of  the  American  RepuU- 
lic,  it  must  be  taken  to  express  a  settled 
national  will. 

The  applicant  connot  he  admitted,  be- 
cnuse  he  ia  not  a  citizen  of  the  Unitod 
Stn-tte. 
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Link  Belt  bUoaixEtfi  Co.  v.  nuoHES. 


nxlNOIS  SUPREME  COURT. 


George  R.  H.  HUGHEa 

(195   111.  413.) 

I.     A  creditor  of  an  ••Bbarrnpaed   i 
paratloB,  who.  for  ttti  Dnrposc  of  i 

tlBK  control  ot  Ita  plant  uDd  ibkldlng  It 
from  ita  creditors,  colluilvely  obtains  (be 
polnlment  of  a  receiver,  and  tliereb;  preve 
tite  owner  of  tbe  premises  on  wblcb  tbe  pi: 
Is  located  ttom  ea  Ion  log  his  claims  (or  rt 
will  render  himself  personall;  liable  for 
reaC  accruing  during  the  recclrerahlp. 
■■     A.  l«ndlord  of  an  ciubBrraBBed  cnr- 

cupl«d 


I.  8eD|M,   67 S. 
II.  lAabtlilv  of  reeeiver  or  afior.ee. 

a.  0«i«riil  nil«i  at  to  rectieeri,  0T3. 

b.  aeneral    rule*   a»    io    aitlgnttt   uitder 

aeneral  atiignmtnt,  674. 
e.  Oeneral  rules  as  to  aatiffneei  In  Iiani- 

rvplcv,   0T6. 
4.  What  amounts  to  acceptaaot  or  adop- 
tion of  lease, 

1.  Oenerollu,    OTti. 

S.  Takl«a  poiaeiiion, 

(a)  Vnder  general  order,  876. 

(b)  Under  direction  In,  o>'  pur- 

suant to  purpoie  of,  or- 
der or  aailgnmcnl,  677. 

8.  Attempt  to  ntlllie  leaicbold,  6T». 

4.  Holding  io  oiose  up  baalneat,  UTO. 

fi.  Holding  to  make  inlemi/ible  elec- 
tion. 
(a)  Oeneral  rutet  at  Io,  681. 


(b)    What  a  utttflcient    continu 
once  of  buiineit,  684. 
8.  Payment  of  rent,  686. 
«.  Blloppei  or  waiver  of  right  to  enforce 

686. 
t  Bietent  of  llabllitv. 

1.  Oeneral  rule, 

2.  When    occupation   fe   temporary 


8.  ^fhere    ooeupaKon    i 
660. 


inlinu 


4.  Under  tpeclal   agreement,   660. 
f.  Preference  over  general  elaimi. 

1.  In  ordlnaru  receivershipi,  aeiign- 

tnenit,    ond    baiifcrupfcle*    gen- 
eral (v,  601. 

2.  Rule  that  prioritg  depends  on  lien 

or  right  to  diitrain,  692. 

3.  In  ratlioatt  recelvcriMpt,  603. 
h.  Pei-aonol  Hoblftfv.  6ti. 

III.  tiabililp  of  Icieee,  69C>. 

IV.  lAiAUitii  of  third  persons,  iW. 
V.  CORcluslons,  6B7. 


This  note  Includes  the  qaesClon  of  UabllKj  of 
receivers  or  assignees  for  the  beneBt  of  cred- 
irors  or  Id  bankruptcy  o(  the  lestee,  for  rent  of 
leased  premises,  while  sucb  premises  are  In  tbe 
Iiauds  of  sucb  rscelrers  or  assleaees  as  such,  or 
«0  L.  R.  A.  ^ 


poratlon,  vbo  Intervenes  In  recelversblp 
proceedings  agalDBt  tt,  asserting  a  prior  Hen 
tor  i«Dt,  aod  asking  leave  lo  distrain  there- 
for, doea  not  walre  or  forfeit  hla  rights  on 
the  ground  of  baring  aooenced  to  the  pro- 
ceed tugs,  trbere  be  has  con  sis  ten  tij  Insisted 
on  tbe  priority  of  bis  claim. 
3.    The  owner  of  iiropertr  leased  to  an 

receiver  la  coltuslvel;  appointed  at  tbe  In- 
stance of  one  of  Its  cceiJItorg,  does  not,  by  ac- 
cepting the  proceeds  In  the  receiver's  handa  as 
B  pajment  on  his  claim  for  rent,  exhaust  hla 
remedy  so  aa  to  prevent  the  coart  from  re- 
quiring tbe  creditor  to  pay  the  deaciency. 

(February  BI,  1803.) 

While  tbe  Inaolvent  estate  of  the  lessee  la  In  tbs 
course  of  settlement,  and  the  liability  of  tbe 
lessee  himietf  and  of  third  pcraona  for  such 
rent  only.  The  guesllon  as  to  the  right  to  prove 
a  cl.ilm  for  rent  previously  accruing  against  the 
estate  of  an  Insolvent  or  bankrupt  leasee  la  not 
regarded  as  oltbln  the  SDblecL 

II.  Llobiritv  of  receiver  or  lUs^es. 

s.  Oeneral  rules  a*  to  recelvert. 

The  general  rule  Is  undisputed,  that  an  ••■ 
Blgneo  or  receiver  la  not  bound  to  adopt  the  con- 
tracts, accept  the  leases,  or  otherwise  step  Into 
the  Blioes,  of  the  debtor  if.  In  hla  opinion.  It 
would  be  undesirable  or  unprofllable  to  do  so : 
and  he  la  entitled  to  a  rensonable  time  to  elect 
wbelber  Co  adopt  or  repudiate  such  contracts. 
If  be  elects  lo  adopt  a  lease,  the  receiver  be- 
comes rested  with  the  title  to  the  leasehold  In- 
terest, and  a  privity  of  estate  Is  thereby  created 
between  tbe  lessor  and  the  receiver,  by  which 
tht  latter  t»ecomes  liable  upon  ihe  covenant  to 
pay  rent.  United  States  Trust  Co.  v.  Wabash 
Weatera  R.  Co.  ISO  II,  8.  287.  37  L.  ed.  108B, 
14  Sup.  Ct.  Rep.  SO;  ridellly  Safe  Deposit  &  T. 
Co.  V.  Armstrong,  39  Fed.  SeT  ;  fnrmern'  LosD 
&  T.  Co.  V.  Northern  P.  R.  Co.  B8  Fed.  237  i 
He  Chambers,  98  Fed.  865. 

But  tbe  mere  appointment  ot  a  receiver  of  an 
estate  including  b  leasehold  Interest  docs  not 
make  the  receiver  liable  for  rent  under  the  cov- 
enants of  the  lease.  Caraweli  v.  Farmers'  Loan 
&  T.  Co.  Za  C.  C.  A.  2SZ,  43  U.  B.  App.  300,  T4 
Fed.  88  ;  Fidelity  Safe  Deposit  &  T.  Co.  v.  Arm- 
strong, 3S  Fed.  567  ;  Kmplre  Distilling  Co.  v. 
UOuILo,  23  C.  C.  A.  415,  40  U.  S.  App.  1J78, 
77  Fed.  700:  Com.  v.  Franklin  Ins.  Co.  115 
Mass.  278:  Mercantile  Trust  Co,  v.  Farmers- 
Loan  &  T.  Co.  26  C.  C.  A.  383,  48  U.  S.  App. 
462,  ei  Fed.  334. 

A  receiver  does  not  become  liable  under  a  lease 
held  by  the  Insolveot  debtor  merely  because  be 
Is  receiver ;  be  becomes  liable  only  by  virtue  of 
eieitloii  on  bis  part  to  adopt  the  lease.  Em- 
pire DlBtilling  Co.  V.  McN-ulln,  23  C.  C.  A.  415, 
46  U,  8.  App.  578,  77  Fed.  700  :  Sunflower  Oil 
Co.  V.  Wilson,  142  U.  B.  319,  35  L.  ed.  1025,  12 
Sup.  Ct.  Rep.  233 ;  Quincy,  M.  i  P.  R.  Co.  v. 
Humphreys,  145  U.  8.  83,  36  L.  ed.  632,  12 
3  up.  Ct,  Rep.  787. 

And  a  receiver  who  does  no  act  indicating 
his  ncceptuDce  of  the  lense  of  premises  from 
wbicli  he  takes  the  property  ot  the  bankrupt 
does  not  become  liable  as  tenant  under  tbe 
lease.  Martin  v.  Black,  S  Paige,  641,  36  Am. 
Dec.  574. 

Tbe  position  of  a  receiver  Is  analogous  to 
It  ]ie  walrei  4be  tarma  ba 

^ •  •"'Oogle 
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APPEAL  by  tbe  petitioner  for  a.  r«ceiver- 
■hip  of  the  SUndard  Eggette  Coal  Cora- 
pan/  from  a,  judgment  ot  the  Appellate 
Court,  First  DiBtrict,  reversing  a  decree  of 
tbe  Superior  Court  for  Cook  Qiunty,  which 
dismiaeed  an  intervening  petition  by  the 
owner  ot  tlie  premises  occupied  by  the  coal 
company,  seeking  to  recover  the  rent  due  up- 
on the  premises.     Affirmed. 

Statement  by  Carter,  J.: 

This  is  an  appeal  from  «  judgment  of  tlie 
uppellate  court  for  the  first  diRtrict  revers- 
iiig  H  decree  of  the  mipcrior  court  of  Cook 
county.  The  sanie  parties  were  before  this 
court  in  Link  Bell  Machinery  Co.  v.  Hughet, 
174  III.  155,  M  N.  E.  170,  wliere  a  full  state- 
ment ot  the  case  is  given  up  to  the  time  of 
that  appeal.  It  was  there  found  that  appel- 
lee was  entitled  to  the  sum  of  S3,7T4.3e  for 


rent  due  under  bis  lease  to  tbe  Standard 
Eggetts  Coal  Company,  to  be  paid  by  the  re- 
ceiver of  said  company.  The  receiver  had 
but  t2,138  in  his  hands,  which  amount  h» 
paid  the  appellee,  leaving  a  balance  due  of 
$1,113(1.38.  On  showing  made  to  the  superior 
court  that  he  had  disposed  of  all  of  the 
property  of  the  Eggette  company,  and  dis- 
tributed the  funds  in  hia  hands  according 
to  the  order  ot  tbe  court,  the  receiver  was 
discharged.  Appellee  then  filed  bis  petition 
in  the  same  Kuit,  charging  appellant  with 
having  fraudulently  and collusively  procured' 
the  appointment  of  said  receiver  of  the  Eg- 
gette  couipany  for  its  own  purposes  and 
emolument,  and  to  hinder  and  delay  other 
crrilitora.  and  chargin;^  that  the  appellant's 
crcditora'  bill  was  not  filed  for  the  purpose- 
of  collecting  its  judgment,  but  because  the- 
appellant,  being  then  the  owner  of  some  (6,- 


rannot  be  charged  as  aSBljtnee  at  tbe  kase. 
People  V.  Natloaal  Trust  Co,  88  N.  Y,  283 ; 
Martin  v.  Black,  9  Paige,  641,  38  Am.  Dec.  ST4. 

Altliougb  the  estate  of  the  tpatalor  maj  be 
liable  for  (be  rent  la  the  due  conrie  ot  admln- 
latrstloa,  If  tbe  landlord  refuses  to  re-enter. 
Martin  v.  Black,  B  I'alge,  641,  3B  Am.  Dec.  ST4. 

And  the  qiiestlon  of  llablUtr  of  a  chancer; 
receiver  of  a  lessee  railroad  corpora t Ion  for 
rent  becoming  Uue  duHng  the  recetversblp  Is 
unatrected  hy  the  fact  that,  aome  days  after  the 
receiver  was  appointed  at  the  suit  of  the  tnort- 
gagor.  ihe  leaaor  appeared  and  assented  to  the 
dppalntineDt.  til.  JoBoph  &  Ht.  L,  R.  Co,  V. 
llDinpbreyB,  145  U.  <A.  lOri,  3r,  L.  ed.  640.  12  Sup. 
Ct.  Rep.  7B5. 

Nor  are  recelvera  of  a  lenaed  line  of  railroad 
anj  more  bound  by  a  leaae  to  the  Inaolvenl,  bj 
which  rental  la  determined  bj  the  amount  of 
groiB  enrnlnga  of  tbe  road,  where  (bey  have  not 
adopted   the   leniie,  than   they  wauld  b«  by  any 


t  therefor,  where  the  adoption  of 
Ihe  lease  and  the  uperadon  of  Ihe  leased  road 
would  be  a  burden  on  (he  property  In  the  hadda 
of  the  receiver,  and  It  would  InDlet  a  loss  upon 
tbe  former  road,  out  ol  the  money  or  property 
of  which  alone  the  rent  could  be  paid.  St. 
Joseph  A  Bt.  L.  R.  Co.  v.  Humphreys.  14S  U.  S. 
105,  36  L.  8d.  840,  12  Snp,  Ct.  Hep,  793. 

So,  the  facta  that  a  receiver  can  only  enter 
Into  a  contract  aa  receiver  with  Ihe  sanction  of 
tbe  court,  and  that  al)  persons  are  chargeable 
with  notice  and  deal  with  him  at  the  rlali  of 
tbe  court  refualng  its  assent,  do  not  affect  the 
result  of  the  acceptance  by  the  receiver  of  a 
lease  made  to  the  Insolvent  debtor  for  whom 
he  was  appointed.  De  Wolf  v.  Koyal  Trust  Co. 
17S  111.  435,  50  N.  E.  IMS. 

But  It  a  receiver  elects  to  adopt  a  lease  msde 
to  the  one  tor  whom  he  Is  receiver,  he  becomes 
vested  with  a  right  to  the  leasehold  estate,  and 
a  privity  ot  estate  Is  (hereby  created  between 
■ilm  and  the  lessor  by  which  he  becomes  liable 
upon  the  covenant  (o  pay  the  rent.     Ibid. 

And  where  the  trustee  and  executor  of  an  own- 
•■r  of  a  moiety  ot  a  plantation  takes  a  lease  of 
the  other  moiety  from  the  owners  thereof,  and  a 
receiver  Is  subsequently  appointed  for  (he  man- 
agement of  hIa  eatate,  and  entera  Into  posaes- 
slon  ot  the  enllre  plantation,  parties  Interested 
under  the  will  of  the  decedent  are  bound  by  the 
occupation  ot  the  receiver,  and  (be  owner  ot  the 
<e  L.  B.  A. 


other  moiety  Is  entitled  to  sn  order  for  pay. 
ment  of  tbe  arrears  of  rent,  thotlgh  some  of  the 
liartlea  Interested  under  tbe  will  are  under  dla- 
ablllty.  Neate  v.  I'lok.  3  Uacn.  *  O.  4T6,  21 
L,  J,  Ch,  N.  8,  ST4.  IS  Jur.  SS. 

And  a  receiver  cannot  take,  and  the  court  can- 
not authorise  bim  to  take,  tbe  leasehold  eatate- 
of  the  Inaolvent.  tor  whom  he  la  receiver,  except 
as  a  wbc^e.  and  upon  tbe  terms  of  tbe  lease. 
I»e  Wolf  V.  Royal  Tmat  Co.  ITS  III.  439.  60  N. 
H,  1049. 


The  same  considerations  of  public  policy  whicb 
permit  an  asslitnee  In  bankruptcy,  or  a  receiver 
or  eiecutor.  to  reject  a  term  for  the  beaeflt  of 
[he  eslste  which  he  la  appointed  to  administer, 
which  would  be  charged  with  rent  or  Intsreat. 
would  aeem  to  favnr  Its  sppllcallon  to  a  volun- 
tary assignee  for  the  t»eneflt  of  creditor*.  Lew- 
Is  V.  Burr.  8  Uoaw.  140  (dfrfiim). 

An  assignee  for  creditors,  like  a  receiver,  !■ 
™tltled  to  elect  to  take  or  refuse  to  take  a  lease 
lucluded  In  the  aaBlgnment,  according  lo  his  es- 
timate of  ItB  vsUie.  without  Interfering  with 
Iheir  rights  to  the  other  property  Included  la 
tbe  assignment.  I'ratt  v.  Ijevan.  1  Hlles  (Pa.) 
;i58:  Bmltb  V.  Ooodmsn,  148  111.  75,  36  N,  U. 
621 :  Horn-Its  T.  Davis.  IS  Md.  313  :  Jonmeay 
V.  Brackley.  1  llllt.  447:  Myers  v.  Hunt.  B  N. 
Y.  S.  R.  338 :  Smith  v.  Wagner.  0  Mlac.  122,  2» 
N.  ¥.  8upp,  281, 

isalgnment,  snd  enter 


n  tbe  I 


of  tbe 


s«lgnee  of  a  leaae  held  by  the  Insolvent, 
unless  he  electa  to  do  ao.  Smith  v.  Qoodman.  I4» 
[It.  75,  36  N.  K.  621 :  Smith  v.  Ingram.  M  Ala. 
n29.  8  So.  144 :  lloyt  v.  Stoddard,  2  Alien.  442 : 
l<-orepaugh  v.  Weslfalt,  BT  HInn,  131.  58  N.  W. 
089  :  Joarneay  v.  Brackley,  1  Hllt.  447. 

And  he  Is  not  liable  where  he  neither  enters 
upon  and  enjoys  the  leasehold,  nor  otherwise  In- 
dicates sn  acceptance  of  tbe  lease,  lloyt  v. 
Stoddard,  2  Allen.  442  ;  Joumeay  v.  Brackley. 

I  Hilt.  447;  Kc  Bnyder,  B  Pblla.  302;  Copeland 
V.  Stephens.  1  Bsm.  A  Aid.  DM. 

And  an  assignee  for  Che  benellt  of  creditors 
Is  not  liable  for  tbe  rent  of  premises  leased  tD 
bis  assignor  where  the  assignor  psid  the  month- 
ly rent  up  to  tbe  month  of  the  aaslgnment.  aiid 

II  does  not  appear  that  the  assignee  ever  took 
poBsesalon  under  the  nsslgntnent.  or  In  any  way 
Intermeddled  therenlth.     Re  Link,  14  Daly,  148. 

And  nn  assigned  eatate  in  the  hands  of  an  ss- 
signee  tor  the  beneBt  ot  credilora  Is  not  liable 
for  rent  of  premises  leased  to  the  assignor,  which 
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000  or  tTjOOO  of  the  capital  atock  of  tlie  Eg- 
gette  company,  desired  to  experiment  with  s 
patented  procetia  ot  manufacturing  artiGcial 
foal,  believing  "there  were  millions  in  it," 
and  to  that  end  invoked  the  aid  oC  the  snpe- 
rior  court,  with  the  hope  of  conducting  the 
speculation  on  appellee  s  premises,  and  vir- 
tually at  hifl  expense,  without  risk  to  its 
own  ti-easury.  Other  all^ations  of  tlie  pe- 
tition are  that  tljiere  was  no  necessity  for  a 
receivership  in  order  to  collect  appellant's 
judgment,  as  there  was  ample  personal  prop' 
erty  of  tlie  Eggette  company  to  satisfy  ap- 
pellant's execution;  that  appellant's  treas- 
urer was  also  treasurer  of  the  I<%eette  com- 
pany, and.  was  fully  acquainted  with  its  as- 
«!ta:  that  the  issning  of  the  execution  on 
appellant's  judgment  rgaJnst  the  Eggette 
(Tinipany,  return  of  same  unsatislied,  Sling 
of  creditor's  bill,  and  appointment  of  receiv- 


er were  all  done  on  the  same  day,  and  by  at- 
tomeyx  having  oOices  and  rooms  together, 
and  all  hy  the  procurement  of  apuellant, 
with  thu  connivance  and  assent  of  the  Eg- 
gette company;  that  the  flling  by  appellant 
of  its  cicditor's  hill  and  the  carrying  on  of 
the  proceedings  in  court  were  a  mere  sham 
and  pretense,  a  cover  for  a  speculation  by 
appeJlaut,  and  an  abuse  of  the  process  and 
machinery  of  a  court  of  equity;  that  the  re- 
ceiver was  appointed  at  the  request  of  appel- 
lant, and  upon  the  faith  of  averments  in  its 
bill  which  were  untrue;  that  appellant,  by 
reason  of  the  premises,  became  liable  to  ap- 
pellee for  the  rental  of  the  property  occu- 
jned  b}'  the  Eggette  company  for  tlie  whole 
time  the  same  was  occupied  by  the  receiver. 
Appellee  asked  for  an  order  in  the  case  di- 
recting appellant  to  psy  him  the  balance 
due  on  his  rent,  with  interest.     Appellant, 


had  been  occupied  bj  him,  but  of  wbkb  the  as- 
Hlgnee  never  took  posseflsJon,  whrre  It  Bccmed 
after  the  date  Of  the  asalgnmenl.  He  Snjiler, 
S  Phlla.  802. 

Tbe  nubility  of  assEsaecs  lor  the  beneflt  ol 
creditors  on  a  lease  ol  tbe  asalgnor  Is  to  be  de- 
termined br  the  rule  spptkahle  to  executors 
under  slniilar  clrmmstancea.  Jermaln  v.  Pat- 
tlKin,  i&  Barb.  B. 

And  Id  order  to  show  that  the^  are  liable  for 
rental  under  a  contract  of  hiring  b;  their  as- 
algnor,  it  la  necessarr  to  show  that  they  have 
asanmed  tbe  obllKStlon.  either  by  cTprees  agree- 
■uent.  or  by  unequivocal  acts.  Jiidd  v.  Bennett, 
2S  Mlac.  GE8,  fiO  N.  Y.  Bupp.  e-Ji  ^  Pratt  v. 
Levan.  1  MUea  (Pa.)  338. 

A  leaae  la  deemed  propeity  or  not,  in  case  of 
an  aislgrimciit  for  tbe  benefit  of  rredllora  by 
the  leasee,  at  tbe  eleclion  ot  tbe  BMlgnee.  until 

slan  to  act  dct^rmluea  bts  right  to  elect,  ■Ince, 
instead  of  being  property.  It  may  be  an  eacum- 
brance  or  a  debt,  and  not  a  beneflt.  Carter  v. 
Ilammett,  1£  Barb.  25S. 

Bat  an  agalfrnee  for  ilie  beneBt  of  creditors 
Of  a  leaaee  of  premisea,  who  elects  to  accept  tbe 
Intereat  ol  hla  aaalgnor  by  entering  Into  posses- 
sion, or  by  doins  any  other  act  whicb  la  eqnlv- 
alent  to  slgnltylnB  bis  acceptance  of  the  term 
as  BiaiKnee  of  the  land,  becomes  tbe  SBslitnee  of 
the  premlaea.  and  renders  blmaelf  liable  for 
rent.     Smith  t.  Wagner,  9  Uisc,  1^22.  ^  N.  Y. 

When  an  assignee  tor  credltora  has  accepted 
■D  assignment  of  tbe  lease  ot  a  store,  he  ia  liable 
■for  rent  through  s  privity  of  contract  thus  cre- 
ated between  hlntgelf  snd  the  tsadlord.  Qraot 
V.  Uiit.  2  Whart.  42  :  Dorranto  v.  Jonea,  2T  Ala. 
€30:  Forepaugh  v.  Weatfall,  iST  Minn.  121,  58 
N.  W.  888. 

And  It  la  immaterial  whether  or  not  he 
chooses  to  keep  the  aBalgned  gooda  oa  the  leaae- 
kold.     Orant  v.  0111,  2  Wbart.  42. 

And  where  a  tmstee  for  the  beneUt  of  cred- 
itors accepts  a  lease  beld  by  hla  aaslgnor,  the 
election  binds  blm,  and  he  cannot  recede  frota 
It.  Dorrance  v.  Jonea.  2T  Ala.  030 :  Myera  T. 
•  Hunt,  8  N.  Y.  S.  B.  33S ;  Elanaon  v.  Sleveuaon, 
1  Bam.  A  Aid.  303. 

And  tbe  acceptance  br  an  assignee  for  the 
beneflt  of  creditors  of  tbe  assignment,  trans- 
terrlug  a  lease  of  premises  held  by  the  aaBlgnor, 
wlthoat  excepting  the  lease  and  with  knowledge 
of  Its  terms,  and  subsequently  entering  into  pos- 
session of  the  leased  store,  are  prima  facie  suffl- 
dent  evidence  ot  an  election  to  accept  the  lease  ; 
but  the  presumption  may  be  rebutted  or  dls- 
S9  L.  K.  A. 


proved.     Smilb  v.   Ingram.  00  Ala.  529.  8  So, 
144. 

And  where  the  landlord  aeeliB  to  enforce  a 
claim  baaed  on  an  alleged  election  by  tbe  as- 
signee to  bold  tbe  lease  for  the  beneflt  and  at 
the  expeise  of  tbe  estate.  It  Is  Incumbent  on 
him  to  prove,  by  clear  and  satisfactory  evidence. 
'Dt  by  the  BBsignee  ti 


a  the  . 


lalgnee'a  part  from  which 


there  is  a  plain  and  nee 


c.  General  luht  aa  to  auifneer  in  baniritptcg. 

An  assignee  In  bsnkruptcy,  unless  restrained 
by  the  terms  of  a  lease  given  to  tbe  bankrupt, 
like  a  receiver  or  an  assignee  under  a  general 
asalgnment,  may  adopt  o.-  reject  a  term  as  he 
IlndB  moBt  beneflcinl  to  the  creditors,  and  may 
take  a  reaaonsble  lime  to  decide  the  question. 
Ex  parte  Faion,  1  Low.  Dec.  404.  Ked.  Cas.  No. 
4,704;  Rk  IJerrlfleld,  3  Nat.  bankr.  Beg.  OS, 
Fed.  Caa.  Xo.  9,480. 

And  he  does  not  become  liable  for  rent  ac 
[^■ulDg  sfter  tbe  adjudication,  until  he  electa  to 
accept  the  lease  as  assignee  :  and  bis  occupation 
0(  the  leased  premises  Independently  of  tbe 
lease,  and  Darment  for  auch  occupation,  are  not 

Nat.  Bsnlcr. 

A  trustee  In  bankruptcy  Is  not  bound  to  take 
a  lease   held   by   the   bankrupt   and   charge   the 

not  to  take  It  when  It  would  be  a  burden,  and 
uot  a  beneflt.  to  the  estate,  even  though  the  lease 
might  have  been  levied  on  and  sold  under  Ju- 
dicial process  agalnat  the  bankrupt  previous  to 
the  sdjudlcatlon  snd  passing  of  the  legal  title 
to   the  Iruslee,      Bray   v.   Cobb,   3    Am.    Bankr. 

In  tbe  absence  ot  any  positive  and  unequivocal 
act  of  acceptance,  on  the  part  of  nn  assignee  of 
a  bankrupt  leasee,  of  the  demloed  premises,  tbe 
lessor  can  only  look  to  tbe  bankrupt  tor  pay- 
ment ot  ble  rent.  Re  Washburn.  11  Nat.  Bankr. 
Beg.  86.  Fed.  Cas.  No.  17.211. 

And  If  a  trustee  in  bsnkruptcy  elects  to  re-  ! 
]ect  a  lease  beld  by  the  bankrupt,  and  surren- 
ders the  prcmlaes,  neither  the  trustee,  nor  the 
bsnkrupt'a  estate.  Is  liable  for  rent  accrninf  . 
after  such  election,  and  after  the  property  ' 
ceases  to  be  used  for  the  administration  of  the  i 
estate.     Bray  v.  Cobb,  8  Am.  Bankr.  Rep.  TRS.  [ 

But  an  assignee  In  bankruptcy,  who  occupies ! 
premises  leased  to  the  bankrupt  after  tbe  day  ' 
of  the  adjudication,  and  whose  occupancy  la  for 
tbe  beneflt  of  the  estate,  and  Is  In  fact  beneOclal 
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in  iU  answer,  denied  all  clia.rge3  of  fraud 
and  collusion,  of  speculation,  and  ubuae  of 
process,  but  adniitti?d  that  its  treasurer  was 
also  trensurer  of  ttie  Eggcttc  company,  and 
knew  of  lie  ORnctii.     On  a  hearing,  appellee's 

Ktition  was  dismissed  for  want  of  equity 
jm  wliiuli  decree  appellee  appealed  to  the 
appellate  court  for  the  first  district,  wliicli 
'  court,  upon  a  rcliearing,  reversed  the  decree 
and  reinandeil  the  cause,  with  directions  to 
the  trial  court  to  enter  a  decree  for  appellee 
for    *l,03e.3S,    M'itli     interest.     From    this 

i'udgutent  of  tlie  ap|>ellate  court  appellant 
las  appealed  to  this  court.  The  evidence 
shows  that  before  the  bill  of  appellant  was 
tiled  the  sherilT  made  no  attempt  to  levy  on 
■  ■  ■  1  the  execu- 
a  treasurer, 
who  satd  that  lie  had  no  assets  to  which  he 
could  rcadil,,'  turn  to  satisfy  the  judgment. 


and  tliat  tlie  iilierilT  tlicn  Immediately  mad« 

his  return  of  nu(/n  bona;  that  the  bill  wt* 
filed  to  head  off  attachment  proceedlugs  thot 
wpie  threatened  by  other  creditors;  that  ap- 
pellee, in  llecember  previous  to  the  Sling  of 
the  cieditor'a  bill,  had  levied  a  distress  w»i- 
ruut  upon  some  of  the  machinery  of  the 
Ef^ttc  company  for  hack  rent,  and  that 
some  time  thereafter  the  creditors  of  the 
I'^r^tte  company  made  an  arrangement  by 
which  they  were  paid  the  amount  of  their 
claiins  in  stock  of  the  company;  tliat  ap- 
pellant had  tlie  largest  claim,  amounting  to 
over  ¥8,000,  and  that  stock  was  issued  to 
its  treasurer,  as  trustee,  for  such  claim; 
that,  after  the  receiver  was  appointed,  ap- 
pellant loaned  him  $1,558.13  to  carry  on  tha 
business  of  the  P^tgettR  company  as  such  re- 
ceiver, which  amount  has  not  been  repaid. 
In  appellant's  creditors'  bill  it  was  alleged 


I  to  It,  will  be  credited  with  tbe  rent  which  he  Is 
I  obllied  to  paji  therefor.  Re  Webb,  6  Nat, 
[  Bankr.  Res.  302,  Fed.  Cai.  No.  1T,31E. 

d.  Vhat  omomid  (0  oceejitQnOB  or  oiJoptfciii  of 


i.  aencrallu- 

The  election  of  a  receiver  or  aaalRnee  to  oe- 
eupT  a  lensed  estate  may  be  slEDlfled,  It  within 
a  leasoaabie  time  after  he  accepts  bis  asalgn. 
meat,  either  by  his  e»pre»«  act,  or  by  uneqalv- 
ocal  acts  inconaiBtent  wltb  (he  right  o(  eatr; 
bj  tbe  landlord.  Indicating  an  Intention  to  ap- 
propriate tbe  leasebold  estate.  Smith  t.  Good- 
man, UB  III.  1i>.  30  tt.  E.  aat.  UeversInK  *S 
III.  App.  oaO:  Spencer  T.  World's  C<«umbl«n 
QxposllloD,  1S3  III.  IIT,  4S  N.  E.  2oO,  Afflrmlag 
68  III.  App.  GST  :  Judd  v.  Bennett.  28  Misc.  S5S, 
00  N.  Y.  Supp.  624 :  Sunflower  Oil  Co.  v.  Wilson, 
143  U.  8.  S13.  35  L.  ed.  1025,  12  Sup.  Ct.  Itep. 
33S:  Ae  Washburn.  II  Nnt.  Bankr.  Beg.  6a. 
Fed.  Cat.  No,  IT.  211 ;  Horwilz  r.  Davis,  16  Md. 
313  1  Goodwin  v.  Noble,  8  El.  &  Bl.  TiST.  27  I.. 
J.  q.  B.  N.  8.  204.  4  Jur.  N.  S.  208 ;  Lindsay  v. 
Llmbert,  12  Moote,  F.  C.  C.  204,  2  Car.  &  P. 
629. 

The  election  of  a  receiver  to  ablda  by  oc  carry 
out  tbe  terms  ot  a  lease  held  by  tbe  Insolvebt 
may  be  made  by  coatlbuloit  in  possecslon  ol  the 
lessed  premlBes  for  a  time,  paying  the  rent  pro- 
vided for  In  tbe  lease,  sod  making  no  request  to 
the  court  wblcb  appointed  him  to  determine 
whether  or  not  the  reat  should  be  cootlnued,  or 
by  (allure  to  make  other  and  different  arrange- 
ments with  the  iBUdlocd  on  the  quesllon  ot 
amount  or  terms  ot  tbe  lease.  Link  Belt  Ua- 
cblnery  Co.  v.  Hughes,  174  111.  153,  61  H.  E. 
17». 

But  the  election  ot  an  assignee  lor  tbe  bene- 
fit ot  creditors  must  be  algnlOed  by  an  anequlv- 
ocBl  act.  Either  the  leaae  must  be  speclflcaliy 
mentlonell  In  the  assignment,  or  the  assignee, 
alter  accepting  the  truat,  must  have  acted  In 
such  a  way  with  reject  to  the  leasehold  prem- 
ises ss  to  show  that  he  had  elected  to  take  his 
assignor's  Interest  therein.  Journeay  v.  Brack- 
ley,  lHllt..447. 

No  express  declaration  by  a  receiver  to  the 
laikdlord.  however,  of  his  Intention  or  election 
to  abide  by  or  carry  out  the  terms  ot  a  lease  to 
the  Insolvent  lessee  is  necessary.  Llnli  Belt 
Uscblaery  Co.  v.  Hughes,  174  111.  15S,  SI  N.  lil, 

lie. 

And  tbe  election  »t  a  receiver  to  occupy  the 
leasehold  estate  ol  tbe  assignee  may  be  ef- 
fected without  any  act  ot  tbe  landlord  putting 
GO  L.  R.  A, 


the  C0U1I:  or  tbe  recelrer  to  an  election.  Spen- 
cer V.  World's  Columbian  lixpoaltlen.  1S3  III. 
IIT.  45  M.  E.  250,  Affirming  58  til.   App.  637. 

And  when  a  receiver  has  elected  to  take  a, 
demised  lease  of  premises  which  he  occupies.;' 
■nd  has  not  natlQed  the  lessor  of  his  recesslonj 
from  this  position,  no  demand  bj  the  lessor  ot{ 
possession  of  the  leasehold  Is  essential  to  maks 
the  receiver  liable  for  rent  under  (he  lease.  Cen(  . 
Irsl  Trust  Co.  v.  Contlnenral  Trust  Co.  30  Ci  ' 
C.  A.  235,  GH  U.  B.  App.  004,  86  Fed.  517. 

But  no  general  rule  can  be  laid  down  as  to 
the  elTect  of  an  assignee  o(  a  baukrupt  remain- 
lug  In  possession  ot  demised  premises  or  pay- 
ing rent  [or  them,  or  doing  any  other  act  con- 
sistent wltb  the  siipposltlan  Ihat  he  has  elected 
to  take  the  lease  as  part  of  the  property  of  the 
bankrupt  for  the  benefit  ot  creditors;  each 
case  must  be  determined  by  the  peculiar  cir- 
cumstances belonging  to  it.  Ooodwln  v.  Noble. 
8  El.  &  Ul.  587,  21  I..  J.  Q.  B.  N.  8-  204,  4  Jur. 
N.  8.  208. 

The  burden  of  proof  rests  wltb  receivers  of  ] 
n  i-allrand  company,  Inking  posHCBslon  of  a 
leased  line,  to  eslnbllsh  the  propD<iltlan  that  Ihey  I 
do  not  assume  the  leasee's  liability  nndei'  the  I 
lease,     Ames  v.  Union  P.  R.  Co.  60  Fed.  OCT.    / 

And  where  the  question  whether  railroad 
leases  should  be  renounced  by  a  receiver  or  not 
has  been  carei'ully  considered  upon  confllrliog 
evldeoee,  and  a  decision  has  l>een  rendered  by 
a  master  and  the  court  below,  the  decision  Is 
presumptively  right,  and.  unless  an  obvious  ermr 
bas  intervened   In    I  lie  appllcatluD  of    the  IS". 

consideration  of  the  evidence,  the  order  bssed 
upon  such  decision  will  not  be  dlsturtted  on  sp- 
penl.  Mercantile  Trust  Co,  v.  Farmers'  Loan 
&  T.  Co.  28  C.  C.  A.  383,  48  U.  8.  App.  462. 
81  Fed.  254. 

2.  Tatinii  possession. 

<a)  filler  general  order. 

A  chancery  court  does  not  bind  Itself,  or  lis 
receivers,  far  rent  co  initanll  by  the  mere  act  of 
taking  possession  of  a  leasehold.  Qnlncy,  M.  & 
P.  H,  Co.  V.  Humphreys.  143  U.  8.  82,  38  L,  ed. 
832.  12  Sup.  Ct.  Rep.  TS7  ;  Ht.  Joseph  &  St.  I- 
H.  Co.  V-  Humphreys,  145  V.  8.  105,  36  I.,  ed. 
640,  12  Sup.  Ct.  Rep,  705 ;  United  States  Trust 
Co.  V.  Wabosh  Western  B.  Co,  IGO  U,  S.  287, 
87  L,  ed,  1085,  14  Sup.  Ct.  Hep.  S6  :  Ames  v. 
Union  P.  K.  Co.  60  Fed-  6T4 ;  Gallber  v.  Slock- 
bridge,  67  Ud.  222,  0  Atl.  632.  10  Ati,  300; 
Mariner  t.  Crocker,  IS  Wis.  261;  Canwell  t. 


lOOS. 
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that  the  Egf^-ttc  compnnj  had  rontlicd  a 
point  whoio  it  could  sucn'ssfullf  and  pi'olit- 
itbly  mil  I  111  [net  ure  ftrtificinl  coal;  that,  if 
iu  plant  could  be  continued  in  operation,  its 
aaiiets  nould  become  of  great  value,  and 
that  they  could  only  be  preserved  and  made 
valuable  by  continiiirj;  the  business  by  or 
under  the  order  of  couit,  through  a.  receiver ; 
that  the  best  interests  of  appellant  and  the 
f^ette  company  and  its  cretlitirs  required 
that  the  business  should  be  promptly  re- 
opened under  the  order  of  court,  and  its 
f(ood  will  and  business  preserved;  and  that 
the  plant  and  machinery  should  be  turned 
oier  to  n  receiver,  for  use  in  further  con- 
ducting said  business.  On  this  bill  the  re- 
ceiver WHS  appoiotcd,  and  it  was  ordered 
that  he  continue  the  business  of  manufac- 
turing artiticial  coal  as  then  carried  on  by 
the  defendant  Eggette  company;  that  he  em- 


ploy suitable  persons  to  conduct  such  busi- 
ness; ttist  he  purchase  necessary  materials 
and  supplies,  and  pay  for  them  out  of  the 
funds  coming  into  hia  hands;  that  he  pay 
rent  and  other  charges  to  conserve  and  p.u- 
serve  the  property  of  the  Eggette  company 
pending  further  orders  of  the  court. 

Vestn.  Herrlek,  Allen,  Botomh,  * 
Martlm  for  appellant. 

ifesars.  H.  S.  Osborme,  T.  S.  Oabome, 
and  IL  F.  Petttlione,  for  appellee: 

Appellant's  bill  was  not  e.  mere  creditor's 
bill,  but  a  bill  to  run  a  business  by  a  re- 
ceiver. 1  rrespective  of  the  question  of 
fraud,  appellant  Is  liattle  for  the  receiver- 
ship expenses,  including  the  rent. 

Knickerbocker  v.  McKindley  Ccal  d  Uin. 
Co.   1T2   III.  535,  50  N.  K.  330;   Link  Belt 


I,  become  assignee  at  tbe 


Fanners'  Loan  &  T.  Co.  80  C.  C.  A.  282,  43  U. 
8.  App.  300.  74  Fed,  88 ;  Farmprs'  Loan  &  T. 
Co.  T.  Nortbera  P.  R.  Co.  68  Fed.  2o7 ;  Park  v. 
New  I'oik,  L.  E.  k  W.  B.  Co.  BT  Fed.  769 :  Uif- 
tan  nydraulLc  Co.  v.  Felsenthall,  116  Fed.  OSl. 

K  ilie  order  cl  the  court  under  which  a  re- 
celv«i-  nets  embraces  a  LenHrhold  eatute  held  b; 
the  Insolvent,  It  becomes  Ihe  receiver's  dut; 
lo  take  poHessIoD  of  U  ;  but  he  does 
taklDK  such  pOHeffiloi 

term  In  any  proper  sense  oi  toe  wora,  dui 
meretj  takes  and  holds  as  the  hand  of  the 
vourt.  Galther  v,  Btockbrldge,  (17  Md.  222.  0 
All.  032,  10  Atl.  300 ;  New  i'ork,  P.  A  O.  II.  Co. 
T.  New  York.  L.  E.  &  W.  R.  Co.  GB  Fed.  208 : 
Stokes  Y.  IIoITman  House,  107  N.  Y.  5.'>4,  u3 
I..  B.  A.  870,  SO  N.  E.  607,  Amrmlag  40  App. 
DIt.  120,  01  N.  T.  Supp.  821. 

And  a  receiver  of  a  railroad  compoojr  holding 
rolllni!  atock  noder  n  car-truBt  lease,  title  then- 
lo  remaining  In  the  lessor  until  Ihf  rental  bus 
jmlil  the  purchaae  (irkr,  Is  Dot  bound  to  adopt 

the  lliibllllles  at  the  railroad  company  there- 
under, slmpl;  bf  taking  possession  of  the  cars 
■nd  using  Ihcm  tempoiarilr  under  his  order  of 
sppolnlBieDt.  riatt  v.  rhlladelphla  k  R.  R.  Co. 
28  C.  C.  A.  488,  55  U.  8.  App.  432.  84  Fed.  535. 

Assignees  of  a  bankrupt,  however,  are  not 
liable  to  be  charged  wllh  rent  of  premises 
leased  to  their  assignor  and  Included  In  the  as- 
signment, unless  (he;  do  take  possession.  Itour- 
dlUon  y.  DatCOO,  Peake  N.  r.  Cas.  238,  1  Esp. 
233. 

And.  altbougb  an  assignment  for  the  beneflt 
of  creditors  Is  sufflclent  to  vest  the  term  of  ieaae- 
I'.otd  premises  In  the  assignee  unless  aisclulmcd. 
If  Ihe  assignee  does  not  disclaim  assumpiilt  tor 
use  and  occupation  cannot  Iks  malnlnlned 
against  iilm  wtlhout  proof  that  he  has  uctualij' 
occupied.  How  v.  Kenaett,  3  Ad.  &  El.  U5U,  H 
Nev.  &  U.  1,  1  H.  A  W.  391. 

It  a  receiver  may  twcome  liable  for  rent  of 
ilses  leased  to  Ihe  iQSolveat  debtor,  though 
ever  took  actual  pbyslctil  posBeaalon  of  the 
I    leased    premises,    where    he    was   constructive  I]' 

posaesalon  through  the  decree  appointing  him. 

scribing   the   leasehold   by   reference,  and   dl- 
1  reeling  blm   to   take  poaaesslon,   and  enjoining 

1  persons  from  Interfering  wIEh  It.  Ilayton 
I  Hydraulic  Co.  v.  Felsenlhall,  116  Fed.  tint. 

In  tbe  above  cnse,  Woodiulf  v.  Erie  R.  t.'o.  03 
iti.  Y.  GOa,  infra,  II.  t,  I.  3,  mas  distinguished 
upoD  the  ground  that  that  cnae  Is  based  upon 
ths  construction  of  a  ststule  of  tbe  state  of 
New  York,  which  the  court  construed  as  vest- 
ing title  In  receivers  ol  Insolvent  companies. 
SO  L.  R.  A. 


ir  purtuoMl  to  piirpOM 


(b)    Under  diicc 

A  mere  direcllon  In  an  order  appointing  a  re- 
ceiver Ol  an  osslgnee  or  trustee  In  bankruptcy, 
or  In  an  ssaignment  for  the  bencfll  of  creditors 
to  SDcb  receKer  or  assignee,  to  take  posseosloD 
of  leasebold  property  ;  or  a  mere  permlaaioD  to 
take  such  poasesslon :  and  the  taking  of  poasea- 
slon  purauoDt  thereto,^ — do  not  charge  tbe  re- 
ceiver or  sssignee  vvllb  tbe  rent.  There  must 
be  a  holding  under  such  direction,  or  some  fur- 
ther circumstance    sbowlnf  an  adoption  of  tbe 

Thaa,  tbe  mere  order  of  the  court  directing 
railway  receivers  to  take  charge  of  the  properly 
of  tbe  insolvent.  Including  Its  leased  lines,  and 
Die  talcing  poSEesalon  thereof  by  the  receivers, 
do  ant  have  the  effect  to  change,  either  the  title 
I'l  Ihe  property,  or  the  right  of  possession  lo 
ihp  property.  The  receivers  thereby  become  the 
mere  custodians  of  tbe  property  for  the  court ; 
and  tliry  do  not.  by  taking  poBsesal..n,  become 
tbe  aaaiguees  of  the  lerpi.  Central  Truat.  Co, 
V.  Contineuini  Trust  Co.  SO  C.  C.  A.  335,  B8  D. 
S.  App.  604,  80  Fed.  517. 

And  the  actinn  ol  receivers  of  a  lessee  of  sev- 
eral different  lines  of  railroad,  upon  most  or 
all  Ot  which  there  were  mortgages,  such  re- 
ceivers bavlng  been  appointed  on  application  ot 
fhe  lessee  acknowledging  Insolvency,  In  taking 
posseHsloa  of.  and  that  of  the  court  In  ordering 
poRsessioQ  of,  such  leased  lines,  do  not  make 
the  receivers  the  iisslgnees  of  the  leases,  and 
as  such  bound  by  tbelr  terms  to  sn  extent  nhlch 
would  bind  Ihe  property  for  the  rent,  In  pref- 
erence to  the  lien  of  the  mortgages.  Central 
Trust  Co  V.  Wahaab,  St.  L.  ft  P.  H,  Co.  31  Fed. 
250. 

So,  n  common-law  receiver,  who  takes  posses- 
sion of  a  hotel  operated  under  a  lease.  Is  not 
required  to  pay  the  rent  by  a  clause  In  (he  order 
appointing  blm,  nuthoriilng  him  lo  take  poa- 
L  ^salon  of  and  carry  on  Ihe  hotel,  and  to  do 
any  aud  all  olher  things  which  msy  be  necea- 
sary  and  proper  to  be  done  In  tbe  general  and 
ordinary  conduct  of  similar  places  of  buslneas. 
Stokes  V.  IIoITman  House,  107  N.  Y.  554,  03  L. 
R.  A.  870,  80  K.  K.  607,  AOrmlng  46  App.  Dlv. 
ISO,  01  N.  Y.  Supp.  821. 

In  tbe  above  case.  Woodruff  t.  Erie  R.  Co.  03 
N.  Y.  609,  infra,  II.  f,  1,  3,  was  distinguished 
npon  the  ground  thst  tbe  holding  In  the  case 
AUB  with  relation  to  a  statutory  receiver.  And 
Frank  v,  -Vew  York,  L.  R.  &  W.  R.  Co.  122  N.  Y. 
19T,  26  N.  v..  332,  infra.  II.  t.  3,  was  distin- 
guished upon  tbe  ground  tbat  tbe  decision  In 
that  esse  related  to  tbe  liability  ot  a  corpora- 
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Machinery  Co.  v.  Hughes.  174  111.  155,  61 
N.  E.  1T9. 

The  receivership  was  procured  by  fraud 
and  coIluBioD. 

SliTien  V.  Jeicett,  166  III.  410,  48  N.  £. 
2SV:  Higklty  V.  Ueafit,  IBS  111,  260,  4B  N.  E. 
Mi  McA«roui  v.  Jfarfin,  1B3  111.  487,  58  N. 
E.  168;  High,  Receivers,  3d  ed.  |  708: 
Beach,  Keccivers,  |  773;  Gilt  v.  Crosby,  63 
III.  190;  Ueidcnblulh  v.  Rudolph.  132  III. 
3lfl,  38  N.  t.  930;  Phillipa  v.  Kesterson, 
154  111.  672,  39  N.  E.  599;  Bokumacker  v. 
BeU,  164  HI.  181,  4S  N.  E.  428. 

G»rter,  J.,  delivered  t)ie  opinion  of  the 

We  are  of  the  opinion  that  the  facts  coii' 
taiTied  in  this  record  show  that  there  waa 
cotlUsioi  between  the  appellant  and  the  Eg- 
gctte  company,  and  that  the  creditors'  bill 

tlon  whteh  bad  parchastd  on  (orecloaure  and 
become  aBBlRnee  of  the  Krm.  Aod  Weill  ». 
HiBslni.  132  N.  Y.  4Se.  30  N.  E.  861,  infra,  II. 
d.  8,  waa  dl  111118111  abed  on  Che  ground  tbat  Id 
that  ease  ao  queatlon  vaa  made  that  a  chancer; 
receiver  did  not  take  title  b;  hlg  appolatment 
and  ;ias8eulon,  but  It  was  aouBbC  Co  rtllcFe  th« 
defendant  on  ilie  groond  tbat  lie  wna  appointed 

of  tbe  property  itaelf.  And  Untied  SCatea  Truat 
Co.  V.  IVabUBb  Western  K.  Co.  150  U.  B.  28T.  37 
L.  ed.  1085,  14  Sup.  Ct.  Rep.  8S.  iHtf,  II-  B. 
3.  wna  dlatlnBUlshed  and  erltklMd.  the  court. 
bj  Ctillen,  J.,  saylns  tbat.  aa  a  matter  o(  fact. 
In  that  caae  tbe  leaaois  were  not  allowed  the 
rental  of  tbe  whole  period  dnrlnic  wblcb  tbe  re- 
ceiver was  In  posaesalon  of  the  leased  railroad. 

der  made  by  the  court,  on  application  of  the 
leasors.  tbat  the  receiver  either  pay  rent  or  sor. 
render  the  road :  and  tbat  the  case  was  really 
dlapoaed  of  on  equitable  considers  tlon  ■ :  bat 
that,  If  tbs  right  of  the  lessor  to  the  rent  de- 
pended apon  privy  of  estate  between  the  receiver 
and  (be  lessor,  it  Is  not  entirely  cicnr  bow  thia 
result  was  retiched, 

A  receiver  Is  conaldered  to  have  adopted  Uic 
terms  of  his  Insolvent's  lease,  however,  during 
tbe  time  bo  occupies  the  leaaebold  under  the  or- 
der of  the  court  for  the  continuance  of  tb^ 
business  of  the  Insolvent,  where  be  continues 
the  business  o(  tbe  Insolvent,  paying  to  tbe 
owner  o[  Ihe  premises  tbe  rent  speclDed  tn  the 
lease  held  by  the  lusolveal.  Link  Bell  Hachln- 
crjr  Co.  v.  Hughes.  1T4  III.  155,  61  N.  K.  179,  Af. 
Arming  62  111.  App.  31S. 

And  recelvera  of  a  railroad  company  under  a 
court  order  authorizing  them  to  tafee  charge  of 
all  Ihe  company's  properly  and  continue  the 
business  of  the  road  nre  bound  to  perform  tbe 
covenants  of  tbe  railroad  company  as  to  care 
ajid  return  of  Bleeping  cars  leaaed  to  the  rail- 
company,     Raaton  v.  Houston  A  T,  C.  R. 


was  filed  to  secure  to  appellant  tbe  rontrol 
of  the  Kifgette  eompanj'a  plant  through  Bp- 
pellajit's  treaauier,  wlio  was  appointed  re- 
ceivei',  and  for  whose  benefit  appellant  ad- 
vanced a  large  suni  of  monejr,  trusting  for 
repayment  to  his  suceess  in  managing  the 
experiment  it  had  entered  upon  with  tbe 
Kpgetfe  company's  property,  'Die  effect  of 
the  whole  proceeding  was  to  hinder  other 
creditors  from  Asserting  their  rights  at  law, 
Bjid,  when  appellee  applied  to  the  loner 
court  for  leave  to  assert  his  rights  at  lav, 
his  petition  waa  denied.  Although  no  actual 
fraud  may  have  been  contemplated  by  appel. 
lant,  yet,  as  it  had  not  exhausted  its  legal 
reiredy  to  satisfy  its  judgment  at  law,  no 
bona  fide  attempt  to  collect  its  debt  by  exe- 
cution against  the  property  of  the  £^Q^t(e 
company  having  been  made  (Dvrand  v. 
Gi«y,   129  III.  9,  21   N.   E.  819;   SUrlen  v. 

that  line  In  relying  upon  It  and  accepting  tbe 
payment  of  bis  rem,  tbongb  he  has  not  asBrrted 
blB  right,  aa  lessor,  to  Ihe  surrender  of  tbe 
leased  property.  Central  Trust  Co.  v.  Wabaah. 
St.  I..  A  r>,  B,  Co.  34  Fed.  2e0. 

And  recelvera  of  a  railroad  company  having 
0  leasehold  Interest  In  tbe  property  of  another 
railroad  company,  which  Interest  by  the  terma 
of  the  lease  is  liable  to  be  forfeited  for  non- 
payment of  rent,  n-bo  are  Invested,  under  (he 


were  appointed  In  a  suit  corampnced  for  pre- 
serving Intsct  Ihe  whole  system  for  tbe  bene- 
fit of  the  company  and  Its  creditors  and  stock- 
holders, are  llnhle  for  the  rent  and  Intereat  ac- 
cruing during  tbe  term  of  their  receivership. 
Brown  v.  Toledo.  P.  A  W.  IL  Co.  86  Fed.  444. 

Flo.  when  a  receiver  authorised  by  order  of 
court  to  operate  a  railroad  has  enjoyed  termi- 
nal fncllltles  which  are  IndlspenHnble  to  the  sue- 
lesHful  opersllon  snd  msnagement  of  Cbe  line. 
and  which  had  been  previously  enjoyed  by  Ihe 
railrond  company  under  contract,  II  is  right  and 
proper  that  the  rccclvpi-  should  at  least  be  held 
liable  to  pay  for  his  iihc  and  occupation  of  tbe 
premises:  snd  it  Is,  therefore,  erroi'  to  sustain 
a  demurrer  to  the  whole  pelKlon  for  the  al- 
lowance of  rent  claimed  to  have  accrued  before 
and  during  tbe  receiver's  possession,  tiavan- 
nab,  F,  A  W.  It.  Co,  v.  Jncksonvllle.  T.  A  K.  W. 
K.  Co,  24  C.  C.  A,  13T,  5^  U.  S,  App,  51,  TO  Fed. 


3G. 


Ind  the 


Co.  t 


Fed.  1 


And  where  tbe  purfiose  ot  a  receivership  Is 
to  prevent  tbe  disintegration  of  a  railroad  sys- 
tem  composed   in  part   of  leased   lines,   and   to 

is  eipreB9ly  directed  to  continue  the  lenaed 
lines,  the  general  rale  Is  to  hold  the  receiver 
liable  for  his  use  and  occupation. 

an  order  of  the  court  appointing  a  re- 


rallro 


listing 


leaaed  lines,  made  on  application  of  the  lessee, 
expressly  providing  that  the  Interest  of  the  sys- 
tem requires  the  payment  ot  the  rental  ol  one 
of  the  leased  lines  and  tbe  preservation  ot  tbat 
property  In  the  system,  warrants  the  lessor  of 
sa  L.  B.  A. 


■eceiver  of  a  railroad  and 
Investigation.  In  deciding 
that  a  lease  of  n  portion  of  tbe  rallrvad  I*  In- 
dispensable to  Its  successful  operation,  and  noti- 
fying the  lessors  ot  that  fact,  coi 
adoption  of  that  lea^,  and  renders 
liable  for  tbe  rent  therefor.  Centr 
V.  Continental  Trust  Co.  30  C-  C.  A.  235,  S8  D. 
a-  App.  004,  86  Fed.  517. 

And  a  court  wbtcb  may  legitimately  compel 
Ihe  operation  of  o  railroad  In  tbe  hands  of  a 
receiver  In  order  to  discharge  the  obligation  of 
the  company  to  the  public  ahould  burden  the 
receivership  and  the  property  In  charge  of  tbe 
receiver  with  tbe  cxpenseB  connected  with  tbe 
operation  of  tbe  rnail.  Including  reasonable  ren- 
tals for  the  iinipeny  used  and  necessary  for 
Euch  operation.  Kneelsud  v,  .^merlcsn  Loan  k 
T.  Co.  130  U.  B.  89,  34  L.  ed.  :1T0,  10  Sop.  rt- 
Itep.  950. 

The  mere  appointment  of  recelvera  for  a  rail- 
road system,  and  tbeir  act  In  taking  possession 
of  a  teased  road  wblch  Is  a  part  of  the  system. 
however,  do  not  render  them  assignees  ot  the 
lease,  or  reiiuire  their  adoption  thereof,  so  as 


Link  Belt  Uaohiiiebv  Oo.  v.  HuonES. 
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Veieett,  IDS  III.  410,  4S  > 


E.  259),  ud  M 


purpose  of  getting  control  of  tbe  plant 
'the  Eg)^tt£  conipanf  and  shielding  it  from 
its  creditort,  the  acts  of  appellant  operated 
4W  ft  fraud  on  appellee,  and  it  ia  immaterial 
whether  appcUnnt  intended  to  injure  appel- 
lee or  not.  HeidenblutK  r.  Rudolph,  152  III. 
310,  38  N.  E.  630;  PhUlipi  v.  Kesterson,  154 
111.  6T2,  38  N.  R.  699 ;  Commercial  Loan  it 
Bidrj.  AsKO.  T.  Trcneite,  160  III.  3D0,  43  N. 
E.  769.  Where  the  receivership  is  procured 
under  the  assertion  of  an  unjust  and  wrong- 
ful claim,  as  finally  found  by  the  court,  the 
«osta  of  tbe  receiveridiip  mar  be  taxed 
Against  the  complainant  procuring  the  ap- 
pointment of  Huch  receiver.  In  Hightey  v. 
Deauf,  106  lit.  260,  4S  N.  E.  50,  the  com- 
plainant waa  ordered  to  pay  the  costn  of  the 
proceeding  and  coats  and  expenses  of  the  re- 


ceiver. In  Mvinrow  t.  Martin,  183  III.  467, 
50  N.  E.  16S,  it  was  said  that,  when  the  ap- 
pointment of  the  receiver  is  without  author- 
ity of  law,  the  court  diould  order  the  com- 
plainant in  the  suit  to  pay  the  receiver's 
charges  and  disbursements,  as  a  part  of  the 
costs  in  the  case.  In  case  of  the  illegality  of 
the  appointment  of  the  receiver,  and  where 
hia  conipensatio;!  is  to  be  paid  by  the  com- 
plainant who  obtains  such  a.ppointment,  the 
amount  of  the  receiver's  compensation  should 
be  taxed  against  the  complainant,  the  un- 
successful party  in  the  cause.  High,  Re- 
ceivers, 3d  ed.  3  796;  Radford  v.  FoUom,  65 
lowB,  276.  7  N.  VV.  604;  Highly  v.  Dean«, 
168  III.  266,  48  N.  E.  60. 

of  the  opinion  that  appellant  i 


*o  make  tl!**  rent  >  preferred  rIsJm  against  tbe 
funds  In  Ibfir  handa,  though  the  bill  ihowa 
that  Ibe  receivenhlp  wns  applied  for,  for  tbe 
jmrpoae  of  prevenllDg  a  JlalnleccaUoD  ol  the 
a^rstem.  Ktv  Yark,  P.  k  O.  It.  Co.  t.  New 
lom,  t..  K.  Ji  W.  K.  Co.  58  Fed.  289. 

8n,  In  Fnrmera'  Loin  *  T.  Co.  v.  Norlbern  P. 
It.  Co.  SB  Ked,  237.  It  wiH  held  tbat  wben  the 
court  appoints  recelTers  wbo  are  directed  to 
take  poEsesBloB  tit  leaaed  lines  of  railway  operat- 
ing in  cannecllon  with  a  mnln  line,  thp;  take 
hj  ordar  ot  the  court,  and  do  not,  by  the  mere 
art  of  toklDK  pOHBCaslon,  become  ansltinpei  of 
tbe  terms ;  since,  on  accouut  ot  ibe  public  na- 
ture of  tbe  enterprlae  In  the  tranaporiallon  of 
the  malla,  (be  performaace  of  the  dutiea  of  the 
«ommDn  carrier  must  not  be  permitted  to  be  ia- 
terrupted,-  and  tbe  road  must  be  kept  a  going 

And  la  (bat  case.  Brown  v.  Toledo.  P.  ft  W. 
B.  Ca  3J  Fed.  444.  mnio.  was  illaapproved,  tbe 
roart  aaj-lng  tbat  the  doctrine  therein  laid  down 
■bj  Judge  (ireabam,  that  receivers  take  aa  as- 
signees when  appointed  to  prevent  the  dlgln- 
tegratlon  ol  a  systetc  d(  road  pnrt];  conalatlng 
■«f  leaaed  llnpa,  la  not  auslnlned  by  the  cuae. 

The  fact  that  a  leasee  la  solvent  doea  not  aa- 
(horite  a  receiver  of  Ms  estate  to  disregard  an 
order  directing  blm  to  aaeume  Ilia  lease.  Em- 
{>lre  Distilling  Co.  v.  HcXulta.  23  C.  C.  A.  416. 
46  U.  a.  App.  STS.  77  Fed.  7D0. 

Bee  also  Central  R.  *  Bkg.  Co.  T.  Farmers' 
iMKa  &  T.  Co.  79  Fed.  1S8,  In/ra,  II.  d,  T,  (b.) 


S.  Attempt  to  a 


e  lro»fhold. 


A  mere  attempt  on  the  part  of  the  laalgnee 
for  Ibe  benent  ot  creditors  to  make  leaaehold 
property  beld  by  bis  assignor  avsllable  to  the 

-eatalc  la  not  aurb  an  eierclae  of  ownprahtp  as 
will  create  an  implication  of  asaenl  on  the  part 

■<it  the  saalgnee  to  the  transfer  of  the  leaaehold. 
I.lndany  v.  I.lmbert,  12  Moore  P.  C.  C.  20B.  2 

<tr.  It  P.  &-2a-.  Hastings  t.  Wilson,  1  Holt,  200. 
Trustees  under  an  aaelgnment  for  tbe  benellt 

-Of  creditors  are  entitled,  like  asBlgaees,  under 
tbe  bankrupt  r.nd  Insolvent  debtors'  acts,  to  a 
reasonnhle  time  to  ascertain  whctber  property 
held  under  n  lease  by  tbe  debtor  can  be  made 
available  for  tbe  beaeQt  of  creditors  or  doI. 
Carter  v.  Wame.  4  Car.  k  P.  IBl,  M.  k  M. 


naslgne 


I  for 


t  ot 


-creditors,  of  putting   up  a   leaaehold   vested 
Ihelr  aaalgnor  tor  sale,  does  not  blud  them   to 
pay   rent.     Hastings  t.   Wilson.   1   Holt.   ZOO; 
Journeay  v.  Brackley,  1  llllt.  447  (dlc(um). 

And  where  naalgneea  of  a  baakrapt  adverllae 
JI  lease  of  premises,  beld  by  their  assignor,  tor 
49  L.  B.  A. 


I.  they 


vlll 


not  be  deemed  to  have  taken  tbe  term,  tbeir  i 
being  a  mere  experiment  to  sscertain  the  value 
of  the  lease,  and  whether  or  not  It  was  benefl- 
elal  to  the  creditors.  Turner  t.  Rkbardson,  7 
East,  33 B,  3  Smith,  S30. 

So,  assignees  of  a  bankrupt  lessee,  who  allow 
his  elTects  to  remain  npon  tbe  lessed  premises 
for  nearly  a  year  after  tbe  bankruptcy,  and  pay 
arrears  of  rent  to  prevent  B  distress,  staling  at 
the  time  that  they  do  not  mean  (o  take  the  lease 
unless  It  can  be  sdvantsgeously  disposed  ot ;  and 
who  sell  tbe  bankrupt's  eSeets  on  tbe  premises 
end  then  remove  therefrom  i  and  who  put  np 
tbe  Ipaap  for  sale,  but  fall  to  sell  It  for  want 
ot  bidders,  though  they  omit  to  return  the  key 
to  the  landlord  for  nearly  four  monlbs  there- 
aftpr. — are  not  liable  to  the  landlord  as  as- 
Blgneps  ot  the  lease,  where  they  are  not  asked 
for  Ibe  key,  and  make  no  other  uw  of  tbs  prem- 
ises. Wheeler  v.  Bramnh,  3  Campb.  840,  I 
Itose  Bnnkr.  303. 

But  where  aaalgnees  for  the  bencOt  of  ered- 
llors  put  up  prpmlHCH  beld  by  Ihelr  assignor 
under  a  lease  at  auction,  and  a  purchaae  la 
made,  and  thpy  receive  a  depoalt,  but  the  con- 
tract of  sale  afterwards  tsUs,  and  they  tidl  to 
enforce  (be  contract,  snd  ibow  no  reason  for 
tbe  failure,  they  are  liable,  as  aaalgnees  of  tha 
insolvent,  tor  the  rent  to  tbe  lessor.  Hastings 
V.  Wilson,  1  Holt,  290. 

And  tha  act  of  on  assignee  la  bankruptcy  ot 
a  debtor  having  a   lease  of  premises  and  also 
of  selling  the 


Star 


:,   300. 


y  interest,  conslitu 

se.     Page    v.    Godden,   a 


So,  In  He  Oak  Pile  Colliery  Co.  I..  H.  21.  Cli. 
Iilv.  ;(22,  Ml  I..  J.  Ch.  S.  !i.  708,  4T  L.  T.  N.  8. 
T,  30  Week.  Rep.  75D,  It  was. held  that  If  a  li- 
quidator ot  a  lessee  has  relalned  possesalaB  ot 
leased  premlaea  for  tbe  purpose  of  winding  up, 
or  baa  kept  it  in  order  to  sell  it.  or  do  tbe  best 
be  can  with  It,  tbe  lesaor  will  be  allowed  to 
distrain  for  rent  which  has  become  due  aloca 
the  winding  up. 


I.  lloldlu,!  f. 


close  HP  h 


In  detemilDlng  the  liability  of  a  receiver,  an 
assignee  for  creditors  under  a  lease  of  premlaea 
occupied  by  him,  the  queatlon  seems  to  bs 
whether  be  used  his  quallOed  right  In  o  reason- 
able time,  to  be  Judged  by  the  circumstances, 
or  used  tbe  premises  iMyond  tbat  time  tor  tba 
beneflt  ot  tbe    estate.     Sedgwick,    Cb.    ].,    In 


«M 


lu.inoia  SupsEicB  CouBX. 


the  court  la  talu  posscBBioa  of  appellee's 
property  and  pay  rent  for  it.  It  tbe  receiv- 
er had  actually  paid  tbe  rent,  he  would  be 
entitled  to  recover  it  from  appellant  aa  part 
of  his  charges  and  diabursementa.  Besides, 
appellant  greatly  prolonged  the  receivership 
utit  the*  poaseasion  of  appellee's  property  by 
the  receiver  by  litigating  appellee's  claim  of 
priority  in  the  payment  of  his  rent. 

But  it  is  contended  that  appellee  is  es- 
topped from  Asserting  any  furUier  claim  for 
rent  because  he  participated  in  the  proceeds 
of  the  receivership,  and  virtually  assented  to 
the  proceedings.  Appellee  came  into  the 
case  as  an  intervener  who  owned  the  prop- 
erty occupied  by  the  receiver,  alleging  in  his 
Detition  fraud  and  collusion  between  appel- 
lant and  the  Eggelte  company,  and  a^ing 
leave  to  proceed  at  law  for  the  collection  of 
the  rent  for  such  property,  and  to  di^tiain 


ury,    11    Misc.   073,    32    t 
mised  l< 


where,  ■odd  after  bis  appolDtuieDl:.  the  luadlord     i 
demandi  tiiHt  he  par  the  rest  or  racnte.  and 
I   he  repudlntea  promptly  all  llabiaty  under  t' 
lease,   except   for  the   (ime   that    ihe     prcmU 
were  occupied  by  him.      Stoepel  v.  UnLon  Tm 
Co.  121  Mtch.  aSl,  80  N.  W.  13. 

And    BD    Drdlaary    chancery    receiver,    by    f 
lerlDB  upon  premlaea  demised  to  the  debtor,  a 
laklng  poBBCsslon  and  selling  end  dUposlng  of    : 
the  good  J  and  cITeclB  of  the  lessee  thpi'eon  un- 
der the  order  ot  the  court,  doea  not  make  hlm- 
■elt  liable  a»  afslgaee  or  leuant  of  the  premises 
for  rent  fulKag  due  after  the  goods  were  sold  or 
removed ;  tlnce  he  Is  cat  asslsnee  ot  the  leria. 
either  Id  fact  or  by  operation  ot  law,  but  is  an 
olBcer  of  tbe  court,  managing  property  in  cut- 
todia   Icgla.     Calther  v.     Stockbrldge,    OT    Md. 


322.  0 


laea. 


[.  832,  10  A 


.  3oa. 


case.  Martli 


.  Iliac 


II.  g.  2,  was  dls- 


.med  ai 


-,  but  I 


D  tbe  p 


e  of  all 


erty  of  the  tenant.  And  .Hoc 
Davla.  ie  Md.  B13,  infra,  was  dletlngnlsbed 
upon  the  ground  that  there  tlie  plalnillT  was 
aaalgnee  under  ■  deed  of  trust  which  embraced 
the  tenant's  Interest  In  the  uneiplred  term  of 
the  demised  premises,  and  accepted  the  assign- 
ment, and  entered  upon  and  used  tbe  premises 
In  selling  tbe  goods  thereon,  by  reason  of  wbleh 
he  was  beld  liable  as  tenant. 

So,  the  bare  posseaalon  ot  lensed  premises  ■ 
comparatively  brief  time  by  an  asalgnee  for  the 
beneflt  of  creditors  ot  the  lessee,  for  the  pur- 
pose of  disposing  of  a  stock  of  merchandise  con- 
■lltutlDg  a  Isrge  share  ot  the  auelgned  estate 
which  was  on  tbe  leased  premises  at  the  time  ot 
the  assignment,  is  not  sufficient  to  Indicate  an 
acceptance  of  the  lease  by  the  assignee  which 
will  render  Mm  liable  for  rent  thereunder. 
Weinmnnn's  lOstute,  164  Fa.  405.  30  Att.  38S. 
But  see  Ilorwlti  v.  Davis,  10  Md.  31.1,  Jn^m. 

An.  assignee  for  creditors  is  not  liable  tor 
the  rent  of  preuilaes  upon  which  he  enters  for 
tbe  purpose  of  performing  his  duties  as  such 
assignee,  and  occupies  the  premises  tor  that  pur- 
pose for  a  reasonable  length  ot  time,  and  no 
longer  than  Is  reasonably  necessary  for  that 
liori>oee.     Johnston  v.  Merrltt,  10  Daly,  30S. 

And  no  action  agalnat  an  assignee  tor  cred- 
itors who  occupies  tbe  leasehold  premises  ot  his 
assignor  temporarily,  In  tbe  performance  of  bla 
truat,  will  lie,  even  (or  use  and  occupation, 
there  Iralng  no  privity  ot  contract  between  tba 
69  h.  R.  A. 


and  it  was  denied,  and  be  was  relegatei 
lien  upon  the  funds  coming  into  tbe  hands  of 
the  receiver.  In  tbe  order  denying  his  peti- 
tion it  waa  recited  that  "said  Hughes,  with- 
out icaiving  any  of  bis  rights  against  said 
company  or  said  receiver  under  the  leaso 
mentioned  in  his  petition,  or  accruing  to 
him  by  virtue  of  the  acta  of  the  receiver,  or 
which  are  his  by  virtue  of  any  matter,  cause, 
or  thing,"  consented  to  a  certain  order  of  the 
court  tiien  made.  In  the  former  case  be- 
tween the  same  parties  (174  111.  155,  51  N. 
E.  179)  an  effort  was  made  by  appellant  to 
have  the  proceeds  of  the  receivership  pro- 
rnteil,  and  this  court  expressly  held  that 
appellee's  lien  was  prior  to  all  others.  Ap- 
pellee has  throughout  insisted  on  the  prior- 
ity of  bis  claim,  and  has  been  compelled  to 
appeal  to  this  court  to  have  such  priority 

landlord  and  tbe  ssslgnee  for  creditors.  wher» 
ibe  latter  has  not  elected  to  take  the  lease. 
pauih  ».  Weatfall,  57  Minn.  121,  B8  N.  W; 

,  an  assignee  tor  the  beneflt  at  creditors 
in  order  to  relieve  himself  from  linbillty 
ent  ot  premises  leased  to  bis  assignor.  senA 
isslgned  goods,  after  having  them  packed. 


Psige. 


And  (he  tacts  Ihnt  the  machinery,  plant,  an^ 
chattels  ot  an  assignor  were  sold  by  an  asslgne* 
for  tbe  beneUt  of  cr^Dors  upon  premises  leased 
by  (be  assignor,  and  that  such  premises  were- 
In  Ibe  Dsalgnee's  possession  tor  (he  purpose  of 
llqiildatlan,  do  not  render  Ibe  assignee  liable 
for  rent  under  the  lessc-  Kb  Brldgewater  Ke- 
gincerlng  Co.  L.  R.  12  Ch.  Olv.  181, 18  U  J.  Ch. 
^.  S.  3SU. 

I/ikewlse,  an  aaslgnee  tor  Ihe  benefit  o(  cred- 
itors Is  an  officer  of  tbe  court  under  the  Ulnne- 
sota  insolvency  lewi  and  the  mere  fact  that  he- 
goes  upon  leased  premises,  and  there  performs 
his  trust  by  selllag  the  assigned  goods,  or  even 
continuing  tbe  business  for  a  short  time  nnder 
the  direction  of  tbe  c 


a  his  p 


t    to    tl 


peciaJiy  if  no  step  is  taken  by  the  lessor  or  as- 
signor to  require  him  to  elect ;  in  such  case  the 
assignee  may  act  in  a  reasonable  manner  with- 
out incurring  tbe  liability  of  Uking  tbe  lease. 
Korepaugh  v.  Westtalt,  67  Minn.  121,  68  N.  W. 
ttSS. 

So,  to  eslabllsh  that  a  receiver  or  an  assignee- 
for  the  beneSt  of  creditors  tiad  sctnally  occu. 
pled  premises  leased  to  his  assignor  so  as  t» 
render  himself  liable  to  an  action  for  use  and 
occupullon.  It  Is  not  sufficient  to  prove  that  be 
placed  persons  tempororily  on  the  premises  to 
take  cnre  of  and  sell  goods  which  were  a  part 
of  the  assigned  property,  and  that  such  goods 
were  sold  on  tbe  premises.  How  v.  Keonett.  3 
Ad.  &  El.  059,  Kev.  &  M.  1,  1  H.  A  W.  3»1: 
'f  radcsmsn  1-ub.  Co.  v.  Knoivllle  Car  Wheel  Co. 
m  Tenn.  034,  31  L.  It.  A.  593.  32  S.  W.  I09T. 

And  when  an  assignee  for  creditors  does  not 
occupy   tbe   demised   leasehold  otherwise   thin 

the  assigned  property  and  to  remove  it,  all  liav- 
log  been  concluded  on  the  third  day  stter  th» 
assignment  was  executed,  he  li  not  liable  tor  a 
ciuarter's  rent,  which  became  due  on  the  day 
nfteir  he  vscnted  the  premises,  ns  such  entry 
does  not  Indlcste  an  Intention  to  take  tbe  leaie- 
Lenls  V.  Burr,  S  Bosw.  140. 


vGtHK^Ie 


IMS. 


Link  Belt  MachixeKy  Co.  v.  Huques. 


recognized.  lie  cannot  be  licld,  under  all 
the  rircuniBtances  ia  this  eaue,  to  have 
waived  or  forfeited  any  of  hia  rights  in  the 
case;  he  never  having  in  any  manner  con- 
sented to  sliare  with  others,  but  alivaya  in- 
sisted on  his  priority. 

Tliere  still  remains  the  question  wlietlier 
appellee  can  rooover  his  rent  in  this  proeecd- 
ing.  It  is  urged  that  the  rcceiversliip  was 
never  aetiiaJly  vacated,  and  that  ap^jellec 
took  all  the  proceeds,  end  that,  as  fur  as 
this  proceeding  ia  concerned,  lie  liaa  ex- 
hausted Ilia  remedy.  A  court  of  equit3~, 
having  by  its  receiver  taken  possession  of 
appellee's  property,  and  having  by  ita  oiiiers 
tuken  his  rights  under  its  protection,  is 
bound  to  protect  them,  without  driving  him 
to  a  suit  at  law  to  enforce  such  rights.  It 
is  A  familiar  principle  that  a  court  of  equi- 
ty, hai'ing  once  taken  jurisdiction  of  a  cause. 


will  retain  audi  jurisdiction  to  administer 
full  justice  to  all  parties,  even  if  the  relief 
grunted  could  he  obtained  at  law.  Tlie  ap- 
pointment of  tlie  receiver  having  been  ini- 
proiidently   and   illegally   made   at  the   in- 


of  the  balance  of  the  rent  charge  incurred 
by  the  receiver,  we  see  no  reason  wliy  the 
necessary  order  may  not  be  wade,  and  the- 
court  do  full  justice  in  the  matter,  without 
vacating  prior  proceedings.  The  only  pui- 
pose  of  the  petition  is  to  compel  payment  of 
the  balance  of  the  rent  for  which  appellant 
has,  by  its  wrongful  act  in  the  premiss,  be- 

The  judymeiit   of  the  Ajipellalc  Court  i* 
right,  and  it  u-ill  be  affirmed. 

Itehearing  denied  April  5,  1S02. 


And  assignees  for  crcdKara  do  not  assume 
the  obllKaCloDS  of  a  lease  of  premises  wblcb 
they  occupied  temponiTlly  In  disposlag  of  as- 
»[gnor"8  property  thereon,  by  tranaferrlne  their 
assignor' a  lease  thereof,  disclaiming  that  they 
had  ear  right,  title, 'or  Interest  therein,  and  ei- 
presslj  stating  in  wrltlag  that  the  transfer 
was  for  the  purpose  and  Intention  of  tranafer- 
rlug  such  intereat,  II  by  any  poaalbilltj  they  had 
tC :  the  landlord  haTlnft  no  Information  of  the 
transfer,  and  the  sherlET,  not  the  aaalgneea.  bsv- 
iDg  the  custody  of  the  asalgnor's  properly  on 
the  premises,  the  assignees  only  entering  to  re- 
move deaka  nod  like  furniture  after  the  sher- 
lir>  sale.  Jndd  v.  Bennett,  2g  Mlac.  S5S,  SO 
N.  Y.  Supp.  624. 

The  time  neceaaary  for  (he  proper  removal  by 
a  receiver  or  assleuee  of  gooda  from  leased 
prenilaes  Is  not  neceaaarlly  the  limit  of  en  equit- 
able delay  In  placing  the  landlord  tn  poaaes- 
■lon  ;  It  more  time  Is  necessary  for  the  preserve- 
tlOD  Dt  the  personal  estate,  or  II  goods  will  not 

by  sale  on  the  premises,  and  a  reneounble  sum 
lor  the  occupation  will  be  fait  and  equllahle 
compensation  to  the  landlord,  b  court  of  equity 
should  give  such  weight  to  these  con  side  radons 
ns  fair  minded  and  rensonnble  men  would  give 
(o  tbem  In  practical  nlTnlts.  and  should.  II  pos- 
sible, preserve  the  subslance  of  the  rights  of  all 
by  adapting  Ita  decree  to  the  practical  altuatlon 


i  It. 
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Assignees  ol  a  bankrupt  who  enter  upon  and 
take  poaaeaalon  of  his  leasehold  properly,  how- 
ever, become  chargeable  wllh  the  covenanti  In 
the  lease,  although  the  baukrupt'a  effects  were 
upon  the  premlaea,  and  Ihey  delivered  up  the 
keys  Immediately  alter  [he  eTccta  were  sold. 
Hanson  v,  ijlevenson,  1  Barn.  &  Aid.  303. 

ADd  It  haa'bccD  held  that  an  entry  by  a  trus- 
tee for  the  benent  of  creditors  upon  premises 
leased  to  his  assignor,  and  the  taking  posses- 
sion thereof  and  uulug  them  for  the  purpose  of 
■elllng  the  goods  assigned,  constitute  such  an  en- 
try and  acceptance  of  the  assignment  of  the  term 
as  will  make  him  liable  for  the  rent  ns  assignee 
of  the  lesse.     Horwlti  t.  Dnvls,  IS  Md.  313. 

See  also  Re  Onk  Pits  Colliery  Co.  L.  R.  21  Ch. 
DlT.  322,  Bl  I^  J.  Cb.  N.  8.  768,  47  U  T.  N.  S. 
7,  30  Week.  Kep.  750,  tupra,  II.  d,  i. 

5.  Botding  to  matt  inlclliglble  election. 

la)  aencral  rulei  an  io. 

A  receiver  haa  (be  option  within  n  reasonable 
time  (Iter  his  appointment  to  accept  n  demised 
leasehold  and  assume  the  obligations  of  the 
fi9  L.  R.  A. 


lease,  or  to  renounce  the  former,  and  refuse  t* 
be  boimd  by  the  hitler.  Ames  t.  Union  I'.  R. 
Co.  fiO  Ked.  0G7.  ABIrmlng  00  Fed.  874  :  Clyds 
V.  Richmond  A  I).  K.  Co.  03  I-'ed.  21;  Carwelt 
T.  Farmers'  lAtao  tc  T.  Co.  20  C.  C.  A.  2S2.  43 
U.  S.  App.  300,  74  red.  S8 :  Uercantlle  Trust  Co. 
V.  Farmers'  Loan  k  T.  Co.  28  C.  C.  A.  383,  48  U. 
S.  App.  482,  81  Fed.  254. 

And  he  Is  entitled  to  a  reasonable  time,  alter 
taking  possession   oC   the   Insolvent's   leasehold.  . 


will  c 


e  the- 


fhlnery  Co.  v.  Hughes,  174 
III.  153,  51  .N.  1-^.  17D,  AtOrmIng  02  111.  App. 
ai8;  Tarmers'  I^an  &  T.  Co.  v.  Northern  r.  R. 
Co.  58  Fed.  2.-1O ;  Park  v.  New  York,  L.  10.  It  W. 
It.  Co.  57  Fed.  700 :  Central  Trust  Co.  v.  Con- 
tinental Trust  Co.  30  C.  C.  A.  235,  58  U.  S.  App. 
004.  8U  Fed.  517  :  nayton  Hydraulic  Co.  v.  Fel- 
sentbnli,  110  Fed.  001;  Nelsoa  t.  Kalkholf,  OO 
Minn.  .tOo,  02  N.  W.  335. 

A  reasonable  lime  must  necessarily  be  taken 
[o  ascertain  the  sILuation  of  affairs  placed  in 
the  hands  ol  a  chsucery  receiver,  and  he  can  nse- 
[hat  time  to  delermlne  whether  or  not  It  appears 
to  be  to  Ihe  Interest  of  bis  trust  that  be  accept 
a  lease,  without  becoming  liable  tor  rent  oa  ten- 
ant. UulDcy.  M.  &  1'.  R.  Co.  v.  IIuniphre:ps.  li^ 
U.  S.  Wi.  30  I.,  ed.  632,  12  Sup.  CI.  Ucp.  '.a',  : 
St.  Joseph  k  St.  I..  R.  Co.  V.  Humphreys,  14S- 
U,  ».  10r>,  3B  L.  ed.  840,  12  Sup.  Ct.  Rep.  705 : 
I.'nlled  States  Trust  Co.  T.  Wubsab  Western  R. 
l.-o.  150  U.  3.  287,  3T  L.  ed.  1083,  14  Sup.  Ct. 
Hep.  SO. 

And  during  (he  reasonsble  time  to  which  ■ 
receiver   Is  entilled   la   which   to  elect  whether 

and  occupy  the  demised  premises  lor  the  pur- 
pose of  selling,  under  the  direction  of  the  court, 
personal  pri>j>ci'i>'  belonging  to  the  trust  estate, 
without  iheretjy  accepting  the  lease.  Nelson  v. 
Kiilkbotr,  60  Minn.  Mn.  02  N.  W.  335.  But  set 
Horwlti  V.  riavls,  18  Md.  313,  supra.  II.  d,  4. 

Thus,  a  receiver  of  an  Insolvent  railroad  bold- 
lug  leased  lines  is  entitled  to  a  reasonable  time- 
la  wblcli  to  ascertain  Uie  value  and  importance 


23S.  38  U.  8,  App.  1104.  80  Fed.  617. 

And  mere  posseshlon  of  a  railroad  tor  a  rea- 
sonable time  by  a  chancery  receiver  ol  a  lesser 
railroad  corporallou  pending  determination  as 
to  Ihe  advisability  of  accepting  the  lease  does 
iiot  operate  as  an  election  to  accept  the  lease 
with  its  attendant  liability  for  rent,  wiien  tbe- 
recelver  did  not  resist  or  Interpose  Impediments 
to  the  lawful  re-entry  of  the  lessor,  either  for 
breoch   of  covensut,    or    by    order    of    courts 


Illinois  Sufbeue  Court. 


QuiDcj,  M.  k  v.  R.  Co,  T,  llumpbrers.  146  TJ. 

8.  82,  36  L.  ed.  032,  12  Sup.  Vt.  llep.  787 :  St. 
Jo»eph  *  8t.  I..  H.  Co,  V.  HumphrejB,  US  V.  fl, 
lOS.  3«  L.  «1.  040.  12  Sup.  Ct.  Rep.  7e.'<. 

And  such  a  receiver.  v>bo,  In  a  ceaiu'  'W 
time,  nuTTendera  another  ruud  nhlrb  tiiiii  lieta 
leaned  to  tlje  company  of  which  he  la  receiver, 
iB  not  llul>le  for  lUe  rent  of  the  leased  rnllnay. 

■urrpnder.  exceeded  Ita  lolai  enrulngs.  Qulncy. 
M.  &  1'.  II.  ro.  V.  llumphreya.  Ito  U.  3.  82.  BC 
L.  ed.  Sn2,  12  Sup.  Ct.  Rep.  78T. 

So.  a  receiver  of  a  railroad  upon  taklntt  poa- 
aeaaion  la  entitled  lo  »  reaaonatile  lime  to  elect 
whether  he  will  iidopC  a  contract  for  Ihe 
Ing  ol  rolling  atock  with  nu  option  to  bnj 
with  the  privilege  of  teturnlng  Ihe  rolllnf:  stock 
If  the  compnay  la  iiuaUle  to  pay  for  It.  or  retiirti 
the  properly,  paying  ilie  Htlpiilaled  retiUi.  Sun- 
(loirer  Oil  Co.  v.  Wlluon,  142  V.  H.  313.  35  I.. 
ed.  1025,  12  8up.  Ct.  Rep.  U33. 

And  the  aame  rule  applies  lo  a  rei-eiver  o(  a 
raJlroad    company    holding   roll  log   atock    under 
e  thereto  remaining  la  the 


mill   t 


,ald   t 


■   pure 


price,     riatl  v.   l-hlladelphla  A  R. 

C.  A.  488,  So  U.  8.  App.  432,  84  Fed.  53S 

And  the  eonllnnvd  upemtlon  by  receli- 


Feb.. 

16  Nat. 
i  Car.  &  P. 


Sean  Co,  30  Chicago  Legal  Xews.  3 
Corp.  Uep.  487 ;  Carter  T.  War 
190,  U.  ft  M.  479. 

And  during  the  r«aaonable  lime  to  whirh  be 

ia  entitled  to  aacertaln  whether  or  not  a  lease 
held  by  bla  asBlguor  can  be  imide  available  lo 
credltora,  he  may  take  aucb  Ktepa  oa  may  be 
neceaaary  to  make  the  asatgaed  property  pro- 
ductive. Jouraeny  v.  DrnLkley.  1  Hilt.  447; 
Nelson  v.  Kalkhiff,  00  Minn.  :inr.,  02  X.  W.  3.13. 
And  an  assignee  lor  cri-dlOrn  Is  not  liable  for 
I'ent  of  premlBen  occupied  by  a  iherin  n-bile  In 
'  cuatody  of  the  aasl^ed  projv 


'   under 


railed   c 


28  C. 


t  whether  or  not  he  would  take  the  t 
III    (he  shetllT   vacBted.     iJteplienH  v.   Stein,  30 
N.  V,  8.  R.  391.  0  X.  y.  Supp.  ."OU. 

Rut   asslftnees   for    the    bencllt     of     creditors 

take,    a    lease    beld    by    the    nsslgnor    promptly. 
Hanson  t.  Stevenson,  1  Barn.  &  Aid.  303. 

And  ssalgneea  deliberately  taking  posseBsion 
of  property  leased  to  Ihelr  Bsslftnor.  wlio  wish 
legnl  effect  ot  such  act,  ebould. 


!    posaesslng    then 


n  them  the  obllKnll' 


company  guHrantei-ing  intt 

«17. 

Rut  a  receiver  «ho  oecuplf 


P.  R,  Co,  00  Fe< 


433.  SO  N.  K.  1040. 


attorney,  | 


term,  and  doea  ao  rerelvlng  tl 
from,  a  court  ot  equity  will  n 
repudiate  the  obligation  to  i 
price  whether  the  lessor  had  a 

had  a  right  to  decliir 

N,  B.  E.'iO,  Amrmli  ,. 

And  an  order  formulated  wi 

the   leasora   of   a   railroad    by 

which   In   edeet  eonstllnted  a 

tween  tho  receiver  of  Ihe  les«f 

that  the  receiver  ahoiild  pay  I 

amount  Sied  aa  rent  under  the  leiise  fi 
:  and  occupailon  of  Ihe  land  of  which  he 
slon,  the  lessora  agreeing 
It  and  credit  It  upon  Ihe 
It  prejudice  to  the  right  ol 
me,  re^iulres  the  receiver 
sn     assumption     of     the 


thich 


o  the  in  solve 


t  debt. 


or  la  governed  by  the  facta  ot  Ihe  particular 
case  and  the  aurroundlug  cimimalaDces. 

Thua,  aiity-flve  days  la  a  reaaonoble  time 
within  which  D  receiver  should  reach  bla  coo- 
cluslnn  aa  tu  whether  he  shall  adopt  a  lease  ot 
a  rund  included  In  a  vast  raltrond  system  such 
as  the  1'nion  facinc  ayateni.  Anica  v,  I'nion  V. 
R.  Co.  no  iei.  007,  AOlrmlug  HO  Fed.  674. 

And  a  i-haucery  receiver  dooa  not  retain  poa- 


waa   Id   a 

lo  receive  that  a 

lent  due,  made  nl 


and  dlspeuaea  with 
ly  ot  considering  the  elect  oi  me  re- 
celver'a  coudnct  In  retaining  posaeaelon  of  Ihe 
road  tor  a  long  period  of  lime,  ns  an  Implied 
assumption  of  the  lease,  slnire  his  posseaalon  la 
not  to  be  traciM]  to  the  leaee,  but  to  the  agree- 
meat.  Thomas  v.  Cincinnati,  N.  O.  &  'f.  P.  R. 
Oo.  77  Fed.  607. 

So,  an  asalgnee  tor  the  beneflt  of  creditors  Is 
entitled  10  a  reiiaonnble  lime  to  aacertaln  wbelli- 
er  a   lease  held  by  his  asHlgnur  ran  be  made 
available  to  credltora.     Joiirtieay  v.  Brackley.  1    . 
Hilt,  447  :   Wnlton  r.  Stafford.   1U2  N.  Y.  .V>8.    . 
.57  N.  K.  U2  :  Jodd  r.  Bennett,  28  Misc.  S58,  5U    | 


ary    to  enable    him 

ertion.    and    tbere- 

t    under    Ihe    lease, 

hen    the    circumatancea    ti'nd    to    ahow    that 

ie     retention    of    poasesslon     by     him     does 

Dt     Indicate     an     Intention     to     adopt     lb<- 

III   of   the    leFSor. — iis,     pending    negotlatiouK 

iKrepincni    ue-    ^     (  „|j,^  ^      j|,g  leiaor.  during  ten  months  to 

'L^'  'TT    Uetennlne  a   reaaonahle   rent:   it   being  evident 

1"-"%°,  li.1    "■"'  ^^  receiver  never  had  the  Blighlest  Inlen- 

lion  ot  adopting  the  leaae.     ('arswell  v.  Karm- 

ers'  Loan  A  T.  Co.  20  C,  C.  A.  282,  43  V.  8.  App. 

30O,  T4  Fe.1.  SS. 

And  a  receiver  ot  a  leasee,  who  Sept  a  large 
portion  of  Ihe  assigned  estate,  consisting  of 
manufactured  goods  nnd  merchandise,  slored 
In  the  demised  premises  at  (be  time  ot  making 
the  assignment  on  aui'h  premises,  for  four 
months,  and  paid  rent  up  lo  the  time  ot  their 


1,  did  n 


thereby  S' 


(  the 


1   if   h 


and  ihat  he  might 
an  aesct:  .nnd  It  b 
of  both  parties  the 


both  understood  tl 


uslnesB  ot  the  company  0 


N.  Y.   1 

7B,  36  N.K,  621 ;  Band,  McN.  A  C 

168  III,  444.  48  N.  B.  ISa ;  Lehmoii  v.  Henry    binds  him  I 

£9  L.  R.  A. 


Li»K  Belt  MAOHinEtfi  Co.  v.  BnoHBa. 


MorrlWiD  T.  Blackall,  68  111.  A  pp.  MM, 
In  170  III,  192,  48  N.  B.  703, 

Bo,  tbe  retenlloD  b;  an  iMlgura  (or  the  bsae- 
flt  Of  cr«d[torB  oC  Dremlcei  leased  to  hl«  aHRlgnar 
tor  alx  dafa  Is  laBUlOcleDt,  aloae.  to  Indicate  ~~ 
election  on  blB  part  to  continue  the  leaae  ao 
to  render  btm  liable  for  tlie  rpnt  reserved  there- 
in. Jiidd  V.  Beniiett,  28  Mlac.  668,  69  N.  Y. 
Sopp.  SZ4. 

And  Ihe  fact  (bat  an  aulgnee  for  the  beneOt 
«I  creditors  remained  In  a  store  leased  br  tila 
tualcnor  for  a  term  o(  years,  selJlaK  the  resident 
aaatgnor'a  stock  for  thirCy-gli  iaja,  part  of  It 
»t  prlTAte  sale  and  part  of  It  at  anctlon,  does 
not  show  an  election  b;  tb«  asBlgnea  to  become 
saslgnee  ol  the  leaae  so  as  to  render  blm  liable 
(or  rent  thereunder,  where,  when  he  took  pos- 
•esslou  he  notified  the  lessor  that  he  did  not 
Intend  to  take  the  building,  and  Tould  hi 
nothing  to  do  with  the  leaae,  and  vacated 
«nce  after  ihe  goods  were  aold,  when  the  lessor 
took  posBPHloQ  and  collected  rent  from  tenant! 
«{  the  leasee.  Journea;  t.  Brackley,  1  HUt. 
447. 

But  an  aciilgDee  far  credltora.  who  takes  and 
«ODtlnuea  In  poaseselon  of  the  aaalgnor'a  lease- 
tiold  with  full  knowledge  of  the  lease.  Is  Usble 
for  the  rent  reserved  In  the  leaae  (or  the  time 
lie  Is  In  posKnlou.  which  llablllt;  reals  upon 
Ihe  covenants  of  the  leaae,  and  not  upon  Dae 
and  occupation.  Cameron  v.  Naah,  41  App.  Dlv. 
A32.  68  N.  Y.  Supp.  343. 

And  aucb  an  assignee,  who  Immedlatelr  en- 
tered on  property  demised  to  bla  aaalgnor,  and 
•occupied  the  same  as  asBlgjice  until  within  a 
tew  daya  ol  tbe  eiplrallon  of  the  Icsse,  col- 
lecting - 


e  to  Ihe  lesBi 


accept   the   E 


that  be  did  n 


lable   t 


the 


1  aa  asBlgnce, 
lessor  lor  rent  as  assignee  of  tbe  leaae,  in  tbe 
absence  of  anything  to  show  that  be  entered 
meretj  to  remove  the  goods,  and  that  hla  occu- 
pation waa  DO  longec  than  reasonably  necesanry 
tor  that  purposo.  Jonea  r.  Hauamann,  10 
Soaw.  168. 

fl.  lloldlnff  (B  ipnoroiico  of  claim. 

A  receiver  does  not  make  himself  liable  for 
rent  as  assignee  of  a  lease  by  going  Into  posses- 
sion ot  the  lenaebold  and  other  property  of  an 
Insolvent  debtor  by  virtue  ot  hla  appointment, 
and  remaining  [a  iKwsesBlon.  not  knowing  that 
the  owner  claimed  rent  until  he  demanded  pay- 
•neoE  of  the  rent  which  was  then  due,  which 
the  receiver  retuaed  to  pay.  Mariner  v.  Crocker, 
38  Wis.  251. 

And  where  an  assignment  for  the  beneBt  Of 
«redltara  doea  not  dliirlDse  the  existence  of  a 
lease  for  »n  unexpired  term  held  l>y  the  assign- 
or, and  It  does  not  appear  that  the  assignee  was 
aware  at  Ihe  time  of  aecepllng  the  assignmeDt 
of  the  eilatence  ot  such  lease,  such  assignee  does 
not  become  liable  for  subaeiiuently  accruing  rent 
hj  Ihe  fact  that  he  entered  on  the  premises  for 
le  of  Inking  poNsesslou  of  tbe  assigned 


da.  wber 


muairt'si 


tlon  to  accept  the  lease.  I*«1b  v.  Burr,  8  Bosw. 
140. 

Nor  will  an  BSElgnce  of  a  bnnkrupt  lessee  of 
a  mill,  who  carried  on  bualuess  in  the  mill  not 
knowing  o(  the  lease  unlll  seTcrnl  months  after 
his  appointment,  who.  when  a]>p]led  to  for  rent. 
denied  bis  llablllly  Hnd  removed  (he  baukrupt's 
Soods  from  the  premises,  having  derived  no 
benefit  from  Ibelr  nse,  be  deemed  to  have  ac- 
cepted BO  BE  to  render  blm  liable  for  rent  tbere- 
onder.  Ue  Washburn,  11  Nat.  Bankr.  Reg,  69. 
red.  Cas.  N'o.  17,211. 

So.  when  nsslgnees  tor  credltora  accept  the 
naaignment  ot  a  iilock  of  merchandise,  and  take 
the  key  to  the  atore  on  leased  premises  without 

«o  I,,  n.  A. 


knowledge  of,  or  reference  to.  the  lease,  tor  tha 
sole  purpose  of  securing  the  assigned  goods 
Iberetn.  and  within  sleven  days  take  an  Inveu. 
tory  and  make  public  sale  of  Che  goods,  they  will 
not  be  deemed  to  have  entered  Into  tbe  posses- 
sion of  the  demised  premises  so  as  to  bind  them 
to  pay  rent  as  assignees  of  the  lease,  Pratt  *■ 
lAvan.  1  Miles  (Pa.)  368. 

But,  although  an  aaalgnee  for  the  benefit  of 
creditors  entera  Into  poBeeaslon  of  premises 
leased  by  his  assignor  In  Ignorance  of  the  ex- 
istence and  terms  ot  the  lease.  It,  after  being 
Informed  he  contlnnea  to  occupy,  such  continu- 
ance will  be  regarded  as  an  election  to  accept 
the  Interest  of  the  assignor.  It  luch  continuance 
lasts  longer  than  Is  reasonably  necessary  tor  the 
removal  ot  the  goods.  Bmlth  v.  Ingram,  M  Alt. 
629,  8  So.  144. 


7.  BoldlHtr  t 


OMtllHH*     (hiSIHMS; 


Xlic  act  of  B  receiver  or  aastgnee.  of  contliia- 
Ing  the  buslneas  of  an  Insolvent  lessee  on  leaaed 
premlaes  for  a  material  portion  of  the  time  ot 
the  lease,  constitutes  an  election  to  adopt  the 
lease,  which  will  render  him  liable  for  rent 
thereunder. 

Thus,  when  a  receiver  enters  upon  and  occn- 
pies  premises  which  had  been  leased  to  a  cor- 
poration over  which  he  la  appointed,  he  thereby 
becomes  liable  for  the  rent  due  under  tbe  lease,    , 
the  llablllly  being  tbe  common  llBblllly  ot  the    / 
assignee  of  a  lease,  and  not  for  debts  due  from     , 
tbe    corporation;    and,    where    facts    are   undls- 
paled,  It  Is  proper  for  the  court  to  direct  Ihe 
receiver  to  make  payment  to  the  lessor  without 
a  reference  to  determine  the  matter.      Farmers' 
t  T.  Co.  V.  Northern  P.  K.  Co.  58  Ped. 


257. 


kud  the  ai 
ilness  of  t) 


t  of  a  r. 
e  Insotve 


itlnolog  Ihe 
-      sable 


_    .      _  of  tbe  premlaea  lease 

Ibe  rent  speclHed  In  tbe  lease,  raising  no  ques- 
tion as  to  the  terms  or  condltlona  thereof,  con- 
Etllotea  nn  adoption  by  him  of  Its  terms  during 
tbe  time  he  occupies  under  order  of  tbe  court 
for  Ibe  continuance  ot  aucb  business.  Link 
Kelt  Ma[^hlne^y  Co.  T.  Uagbes,  171  III.  16S,  61 
N.  v..  170. 

And  If  a  receiver  elects,  with  the  consent  ot 
the  equitable  owners  of  the  property  In  hla 
Lands,  to  tukc  the  place  ot  the  Insolvent  In  a 
leasehold  estate  for  the  remainder  of  the  term, 
and  recelvcG  tbe  beneUt  therefrom,  a  court  ot 
equity  win  not  permit  him,  at  the  end  ot  the 
term,  when  It  is  too  Iste  tor  the  lessor  to  take 
any  action  for  bis  own  Inteceals,  to  say  that  he 
did  not  assume  tbe  obligation  lo  pny  the  stipu- 
lated rental.  Spencer  v.  World's  Columbian  Et- 
posltlon.  103  111.  117,  4S  N.  E.  250,  Affirming 
5S  III.  App.  637. 

And  wbera  a  leaae  Is,  of  itself.  ■  thing  ot 
value,  and  n  receiver  ot  Ibe  lessee  under  tbe 
order  ot  the  court  takes  posaesalon  of  tbe  leased 
id  conducts  the  business  which  the 


Inso 


.   nnd.   with- 


if  dIsatBrrc 

owner  of  tbe  premises  Indicating  that  he  will 
□ot  he  bound  by  Ihe  terms  of  Ibe  leaae.  continues 
to  hold  Ihe  premises  and  conduct  the  buslDesa 
under  order  of  the  court,  receiving  all  Ihe  bene- 
nts  of  ttic  posaesalon  ot  aucb  premises,  he  hss 
no  right  to  repudiate  tbe  contract  and  pay  rent 
for  the  premises  on  the  basis  ot  ffaanriim  nver- 
H«.  Link  Belt  Machinery  Co.  T.  Hughes.  174 
111.  155.  51  N.  E.  178 :  Spencer  v.  World's  Co- 
lumbian Eiposltlon,  163  III.  117,  46  N.  K.  230, 
Afflmilug  68  111.  App.  C3T .  Blackall  v.  Uorrl- 
son,  170  III.  152,  48  N.  E.  705. 


jLLIXOia    SUPBEUE   COCRT. 


busloeas  cnnont  be  run  iipou  prei 
T^n  b;  an  assignee  for  the  benefit  of 
,  without  renderlnB  »be  pnrty  running 
It  llabre  tor  rent  tbereof.  Myers  T.  Hunt.  8 
N.  Y,  S.  K.  33S :  Re  Oak  Pita  Colliery  Co.  I,.  R. 
21  Cb,  Dlr.  322,  81  h.  1.  Oh.  N.  9.  768,  47  L. 
T.  N.  S.  7,  30  Week.  Hep.  739. 

And  an  amignn  for  tbe  beaeflt  of  credllorB. 
who  en(cra  Into  poBtesalou  of  premlafs  demised 
lo  Ills  uFijl^or.  and  uses  them  ns  a  part  of  tbe 
nHslgned  tstate,  la  liable  lo  tbe  leasor  lor  reift 
Bccruing  during  auFb  otoupnnfj-.  Morton  V. 
I'luckner.  S  Boaw.  135. 

And  tbe  fact  Hint  an  aiiilgnee  for  creditors 
went  upon  tbe  InaolTent'n  Icasobold  and  occu- 
|ilrd  tbe  premlsea  under  (be  asalgnment  la  evi- 
dence from  vhlch  n  Jury  may  nad  thnt  tbe  aa- 
slgnee  uaed  and  occupied  tbe  preralsea  as  teuant 
of  Ibe  l«<8or,  and  aa  ns»l)!n«  for  Ibe  leasee. 
tlorwltz  1.  ItaTlB.  IS  Md.  313. 

So.  altbough  a  common  law  nsalimee  for  cred- 
Itora  nodrtes  tbe  aaslgnor'a  landlord  tbac  be  doei 
UDl  accept  the  asaignment  of  tlie  leaae.  If  he 
remains  In  poaseaalon,  actually  carrying  on  th( 
nsslgnor's  busluras,  nnd  thereby  enjoya  the 
benedvlal  use  at  the  properly,  knowing  Ibat  lliu 
landlord  proposea  to  hold  bim  under  tbe  cove- 
of  the  lease,  he  la  held  to  have  given  con. 


Flusli 


Morr 


of  a 


enllon 


0  R.  *  C.  1'.  Dec.  180. 


!.  1  Ohio  N.  r. 
a  conl  mine  lei 


gfor 


eeklng 


■nit.  and  could  have  naked  and  n'ould  have  r 
i-elved  poasesaloa.  but  allowed   the  road   t 
operated  by   the  receiver  knowliigly  at  a 

asked  for  by   the 


■Ining 


at  the 


wonid  reault  in  ruinous  aacrince,  and  was  con- 
tinued S-gBlnat  continuing  protest  of  the  lessors. 
So.  tbe  rejection  by  tbe  recelyer  of  a  corpoi't- 
ilon  which  had  purchased  30  straw  paper  mllla 
aikd  cloaed  9  of  tbem,  one  oC  which  was  leasehold 
[iropcrty  upon  which  tbe  corporation  bad  paid 
rent  until  It  became  Inaolvent.  of  a  demand  of 
Ibe  lessor  for  possession  or  lo  adopt  the  lease 
und  proTlde  for  (be  rent,  escept  on  condition 
M  L.  R.  A. 


Ibat  nil  rent  claimed  be  releaaed  and  the  lessor 
assume  all  back  taxes,  Imposea  n  condition 
which  he  baa  no  right  to  make,  and  la  equiva- 


lent ( 


election 


I    his 


to  a  company  bae  power  to  dUtraln 
arreBr,  and  gives  notice  to  tbe  liquidator  of 
the  company  requiring  payment  of  a  half  year's 
rent  which  tierame  due  after  tbe  winding  up  o( 
tbe  company,  or  (bat  the  working  o(  the  mine 
must  be  atopped,  and  (he  liquidator  neither 
pays  tbe  rent  nor  stopa.  he  will  be  deemed  to 
have  elected  to  continue  tbe  working  of  tbe 
mine  for  the  advantage  of  (he  lessee,  and  muer 
pay  full  rent  out  of  the  llrst  aeeela.  Re  Silk, 
■tone  k  D.  Coal  t  I.  Co.  I,.  IE.  IT  Ch.  Dlv.  1:>R. 
60  L.  J.  Cb.  N.  S.  Hi,  44  L.  T.  N.  H.  40S,  2fl 
Week,  Bep.  484. 

And  a  receiver  o(  (be  leasee  of  a  railroad,  the 
lessor  of  which.  Immediately  upon  Ills  appoint- 
ment, demanded  of  him  and  of  the  court,  either 
■n  ndopMon  of  Ibe  lease,  or  a  surrender  of  the 
road,  who  delays,  against  (he  tessor'a  protest, 
for  several  months  In  order  to  determine  which 
policy  Is  eipcdteni,  should  be  required  lo  pay 
full  cental  therefor  during  the  time  ha  thus  re- 
talna  posxesslon.— especially  where  he  was  sp- 
polnted  at  tbe  reqaeat  of  tbe  mortgagees,  and 
upon  their  allegntlon  that  the  system  miiat  be 
beld  together  and  operated  as  ii  unit  In  order 
to  prevent  sacrlllce.  Karmers'  Iriian  &  T.  Co. 
r.  N'ortbem  P.  R.  Co.  DS  Fed.  2GT. 

lu  Iho  above  caae.  SnnOower  Oil  Co.  v.  Wil- 
son, 142  U.  8.  313,  3o  T^  ed.  102o,  12  Sup.  Ct. 
Itep.  23n,  tupi'o,  II.  d.  5.  (a),  was  dletlnRulshed 
upon  the  ground  that  tbcre  the  lessor  sought 
lo  obtain  preference  over  a  mortgagee  In  epply- 


posseaeloD  of  (he  property,  wblcb  will  bind  tbt 
receivership  for  the  payment  of  rent  from  that 
time,  though  be  never  took  actual  physical  poe- 
aesslon  of  tbe  leasehold  properties,  Hay  ton 
Hydraulic  Co.  v.  Felaenthall.  110  Fed.  961. 

Nor  Is  the  liability  of  an  aasignee  for  the- 
benelll  of  creditors  of  a  lessee  pa  to  payment  of 
rent  of  demised  premises  affected  by  arrsnge- 
nienta  between  him  and  his  assignors,  or  by  (ha 
fact  that  other  persona  occupy,  provided  be  Is 
In  poaseaalon  and  control.  Smith  v.  Wagner, 
0  Misc.  122,  2e  N.  Y.  Snpp.  284. 

And  where  an  equitable  assignee  of  a  lease, 
who  has  entered  Into  possession  of  tbe  leased 
premises,  makes  an  aaalgnment  for  the  benefit 
of  creditors,  and  bla  aasignee  enten  upon  the- 
demised  premlaea  and  occupies  them  aa  asBlgnee- 
until  compelled  to  surreoder  by  legal  proceed- 
luga  for  hii  dispossession,  tbe  assignee  for  the 
benefit  of  creditors  Is  liable  for  rent  becoming 
due   during   hla   occupancy.     Astor   v.    Lent,    « 

1108M-.    012. 

In  the  alioTe  case.  Jonmeay  v.  Brackley.  1 
Illlt.  44T,  Hup™,  II.  d.  B,  (b),  was  dlstlnguiabed 
on  the  ground  that  In  that  caae  tbe  asslgneea 
shortly  after  (he  aaalgnment  uollfied  Ibe  land- 
lord that  they  did  not  Intend  to  take  the  leased 
pi-emlaes  and  wou)d  have  nothing  to  do  with  tbe 
leaae.  and  surrendered    posaesaion     before    any 

An  assignee  for  creditors  of  a  bank,  bow- 
ever.  Is  not  liable  for  tbe  rent  of  a  room  li^ 
which  the  hooka  of  the  assigning  bank  were  de- 
posited after  the  assignment,  by  tbe  presldi 
'here  It  does  not  appeat 


rol  c 


r  the   I 


such  Inoka.     Oould  v.  Kerr, 
X>2  Qa.  81U. 

And  a  release  of  an  under  tenant  by  the  as- 
signees of  a  bankrupt  tenant  does  not  amount 
to  an  acceptance  by  them  of  Ibe  original  leaae. 
Hill  V.  Uoble,  8  Taunt.  323,  S  J.  B.  Moore,  342. 

(b)    What  a  tufflcient  coHflniiance  of  butinai. 

The  question  aa  to  what  constltutea  a  suD- 
clent  continuance  of  the  buslueas  of  the  debtor 
on  leased  premises  to  render  bla  receiver  or  aa- 
signee Ilahle  for  rent  depends,  both  upon  [b» 
duration  of  the  occupation,  and  Ihe  character 
of  tbe  acts  performed  on  the  lessed  premlaea. 

Thus,  an  assignee  for  tbe  benefit  of  creditors, 
who  locates  on  premises  leased  to  bla  assignor. 


Ills  assignor  had  previously  done,  for  about 
three  and  one-half  monlhs,  adopts  Ihe  lease  of 
Ihe  premises,  and  becomes  liable  for  the  rent 
reserved  therein.  Myera  t.  Hunt,  8  N.  Y.  S. 
It.  33S, 

And  an  assignee  of  a  bankrupt  lessee,  who 
carrlra  on  Ihe  hualneaa  of  the  naalgnor  on  tbe 
leased  premlaea  for  (he  beneflt  of  creditors  tor 
nearly  half  a  year  after  (he  nsalgnment,  him- 
self occasionally  superintending  It.  tbentby 
elects  to  accept  the  lease  for  tbe  benefit  of  cred- 
itors, so  aa  to  render  himself  liable  for  rent. 
notwithaianding  tbe  tact  that  he  disclaimed  the- 


r  to  t 


•  land- 


creditors  files  his  bond,  and  takee  p 
property  leased  to  bl«  aatignor,  and  naes  Ihe 
premlaea  for  tbe  purpose  of  storing  lumber 
which  he  nnds  thereon,  and  sells  (be  lumber 
delivers  It  from  the  premises,  and  holds 
'sslon  until  about  six  months  I  hereafter. 
ccepts  (be  lease,  and  Is  bound  to  pay  rMt 


1003. 


Link  Belt  Maciiim::^!  Co.  i 


Hug  I 


ees 


1u  ii<:rorcliiD<^e  Ibpreirlth.     Draper  T.  Sallaburjr, 
II  MISP.  Sia.  32  N.  Y.  Supp.  737, 

So.  ivbere  ao  anslKiiment  far  tbe  beneSt  of 
<^reditDM  was  made  la  tbe  latter  part  of  No- 
vember, and  the  asalguee  tbereupoD  took  pos- 
aesBlon  of  the  premlBea  demlied  to  tbe  asalguor, 
and  occupied  them  imtll  the  last  of  tbe  foUow- 
iDg  Uiu-eh,  he  will  be  deemed  to  bate  held  the 
premlaea  under  aErcei 


a  orli 


B  to  pn; 


propprty  as  itencrai  aaxlgaee  of  the  lease.  ReJt- 
nipjer  v.  Eblers.  U  N.  Y,  8.  II.  63. 

And  an  asBlgnee  of  a  bsolirupt  who  was  lessee 
</t  pasture  land,  thoaen  on  the  8tb  o(  the  monih, 
who  allowed  cova  of  the  bankrupt  to  remain 
upoD  the  demised  premises  uatll  the  lOIb,  and 
ordered  them  to  be  milked  ther^  tbereby  bccsme 
the  teaant  of  the  lessor,  so  aa  to  eatltle  tbe  leg- 


■  poesesslon  b; 
■       of   the 


Welch  V.  Myera,  4  Campb.  368, 

And    wllbouC    same    sgreeme: 

pressed,  between  tbe  parti ea,  ( 

roDrt  mnde  with  (be  consent  of  tb< 
a.  tine  lensed  to  the  iQaolveot  for  three  and  one- 
halt  yean,  can  l>e  attributed  to  nothing  but  tbe 
lease,  and  must  be  construed  sa  an  election  to 
assume  the  lesae  for  tbe  beDeUI;  of  tbe  trust. 
Thomas  T.  Cincinnati,  N.  O,  h  T.  P.  R.  Co.  TT 
Fed.  a«T. 

So.  the  rental  due  on  leased  tinea  of  rnllrond 
Id  (tie  liuDds  of  u  receiver  sbould  be  declared 
to  be  n  receivership  obllgaHon  contracted  under 
the  eulboclty  of  Ibe  court,  where  the  receiver 
look  possesaloo  and  operated  the  leased  line  for 
eighteen  uionlba,  and  kept  no  separate  account 
«(  IIB  earnings  and  expenses,  but  aiiplled  them 
for  the  benefit  oE  tbe  entire  fiystem  of  which  it 
talllQg    due 


ortly   a 


3olnt 


wlth- 


t  objection  by  any  of  the  part 
bills  for  Ibe  appointment  of  tbe  i-ect 
orders  of  (he  court  (hereon,  looked 
tennnce  and  preservation  o(  the  e 
Including  tbe  leased  line,  and  Jui 
sloUK  had  been  made  from  time  to  lime  tbnt 
the  rent  was  a  debt  for  inblch  Ibe  receivers 
were  required  to  provide.  Central  H.  A  Ilki;. 
fo.  V.  farmers'  Loan  &  T.  Co.  78  Ked.  158. 

In  the  above  case,  Qulncy,  M.  &  1-.  U.  Co.  v. 
Humphreys,  143  U.  H.  82,  3B  h.  ed.  032.  12  Sap. 
*'t.  Hop,  mi.  in/ro,  sad  lupia,  II.  d.  i>  (a),  and 
81,  Joseph  A  Bt.  L.  It.  Co.  y.  Humphreys,  145 
-■    -    '"~      It  L.  ed.  040,  12  8up.  Ct.  Rep.  7U5, 

130  U. 
:.  Kep.  80,  ( 

tlngulshcd  upon  the  ground  (bat  In  the  present 
case  no  separate  account  of  tbe  earnings  and 
cipeusva  of  the  leased  road  was  kept,  and  Its 
«atniDEB  were  applied  tor  (he  benefit  of  Ibe  sys- 
(em  under  nutborlty  of  the  court,  and  at  no 
time  daring  the  possession  of  (he  receivers  was 
Ibe  railroad  company  proceeded  against  as  an 

Hut  where  a  railroad  company  leases  a  llfie 
«t  road  eilending  Its  line,  agreilog  to  pay  a 
percentage  of  its  groaa  earnings  therefor,  and 
inttng   for   forfeiture   for   breach   of   tbe 
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It  cannot 

be 

I   poBsesslon   tor  a 


the  receiver  baa  r 

unreason  able  time, 

as  will  spell  out  nn  election  on  bis  part  to  accept 

tbe  lease,  and  warrant  an  order  directing  Iba 

receiver  to  perform  all  the  obligations  thereof. 

I'ark  V.  New  lock,  L.  E.  &  W.  11.  Co.  67  Fed. 


And  tbe  i 


t  ol 


L  chancery  receiver  ol 
operating  a  leased  11 
pending  election   as 


■er,  Is  under  i 
3tuln  tbe  rail 
r,  M.  &  r.  Cc 
L.  ed.  032,  1: 


V.  Humphreys,  14D  U. 
Sup.  Ct.  nep,  T87. 
And  a  Federal  court,  by  ordering 


;  conditions  ot  its  properties,  and  that  the 
1  rond  should  make  kDOwn  to  the  receiver 
ler  It  desired  Its  properly  to  remain  In  his 
I  with  a  right  on  Its  pari  lo  claim  tbe  net 


endcr  of  the  leasehold  p 


during  tbe  entire  peric 


brogatcd  during  a  por- 


)    42   S 


H. 


Nor  can  It  be  said,  ss  a  matter  ot  fact  or 
law,  that  an  entry  by  an  naalgnee  for  the  bene- 
at  ot  creditors  upon  premises  leased  by  bis  as- 
Klgnor,  and  tbe  occupatloD  (hereof  tor  nineteen 
days  until  the  lease  expired,  were  more  tbiia 
BUffldent  for  llie  purpose  of  taking  posgeaslon 
ot  tlie  goods  Bssigupd  and  tbelr  removal,  so  ns 
to  render  him  liable  a«  ssslgiiee  ot  the  lease. 
Johnston  v.  Merrill,  10  Daly,  SOB. 

And  tlic  fact  that  (be  Itguldator  of  an  In- 
solvent leasee  left  (be  lessee's  plant  and  machin- 
ery un  (be  leased  premises,  where  he  found 
(heoi.  fur  between  three  and  four  monlhs.  and 
look  no  steps  (D  surrender  Ibe  lessee's  Interest 
In  Ibe  lea..<cd  premises,  does  noi  entitle  the  lessor 
to  distrain  fur  rent,  or  to  be  paid  In  full.  Ke 
Oak  rilB  (Colliery  Co.  L.  K.  21  Ch.  Dlv.  322.  61 
L.  J.  Cb,  N.  8.  7B8,  17  L.  T.  N.  S.  T,  30'  Week. 
Hep.  7iiU. 

An  assignee  tor  the  benefit  ot  creditors,  bovr- 
ever,  who  lakes  possession  of  a  store  leased  by 
bla  aaslgnor  for  the  purpose  of  using  It  as  a 
place  to  sell  the  goods  assigned  to  him  thereby 
accepts  nud  elects  to  be  bound  by  tbe  lease  ot  j 
the  store  to  his  assignor,  and  Is  liable  for  rent  f 
according  to  Its  terms-  Dorrsnce  v.  Jonea,  27 
Ala.  630;   Horwlti  v.  Davis.  10  Md.  313. 

And  a  receiver  who  has  enjoyed  tbe  use  and 
occupation    of    premises,    ienm-d    lo    (be    bank- 
rupt, while  disposing  of  the  bankrupt's  stock  ot    I 
goods  Ibcrcon,  Is  lliible  tor   (be  renl.     Kc  (Jer- 
son,  8  I'a.  lilst.  K.  2TT,  2  Am.  Ilanhr.  Kep.  170. 

And  tbe  iiBstenee  ot  a  bonkrupt  coach  maker.    \ 
who  waa   tenant   from  year  lo  year  ot  certain 

entered  upon  the  premises  and  kept  (he  conches 
lu  repair,  pursuant  (0  (lie  bankrupt's  contracts, 
and  Hold  tbe  bankrupt's  effects  and  paid  tbe 
rent  to  Ibe  Michaelmas  following  tbe  sale,  is 
liable  for  the  quarter's  rent  due  on  tbe  following 
Christmas,  when  be  delivered  tbe  key  nf  the 
premises  to  (be  bankrupt.  Ansell  t.  Itobsoo,  2 
Cromp.  &  J.  610. 


B.  PotTMcat  0/  rent. 

Tbe  set  of  ■  r«ccl*er  or  aicslBiice,  of  pacing 
rent  ot  premlMB  leand  to  Ihe  JnsolTenI  debtor. 
Ib  nn  KCt  ol  adopKon  ralalnji  a  prpaumiitloa  ot 
arceptanre  of  the  Ipese,  uid  absuLulely  eitablJsb- 
iDg  Bucb  ntceptanw  vhen  Iodk  camlnued  or  ac- 
(.'ompHnled  bj  atber  acta  of  owoerahlp  and  con- 

TbuE,  H-here  a  rerelver  1b  nppolnted.  and  bf 
BubaeiiUMiIly  quaJinni  and  pays  rent  for  lease- 
hold pro|ierty  hcli)  by  the  deblom  for  whom  he 


lug.  Wells  T.  HlrelBs,  1 
SKli  Moore  v.  HlRKlna,  : 
,  K.  Y.  Supp.  8a5. 


of  tbe  lease  tor  (he  f 
IQ.     Com,  T.  KnuikllD 


Ina.  C< 


3d  iirovlded  there 
.  115  Uaaa.  278. 
It  fallH  due.  bT  i 


bowcTer,  ia  not  equlraJent  to  an  election  to  ac- 
cept the  [easehold  estate,  and  does  not  bind  the 
receiver  to  pay  rent  until  Che  expiration  of  Che 
lease,  where  tbe  payment  was  made  in  purauance 
of  a  comprDmise  entered  into  with  the  leaaor 
Id  regard  Co  tbe  ocoupatlon  of  other  property 
rented  b>  tbe  aamc  leaaor  (o  tbe  leasee,  Jbld. 
And  a  receiver  of  ao  Inaolvent  leraee  of  prop- 
erty, who  paid  rent,  but  clslme  thai  he  did  not 
lake  pOBSeaalOD  of  Ihe  properly  leawd,  baa  the 
burden  of  abowlcg  Ibat  he  did  not  do  an,  in 
order  to  rellere  blmaelt  from  llablUly  for  fur- 
ther payment  of  reot.  Wella  v.  illgglns,  132  N. 
T.  450.  30  N,  K.  sei. 


1   ot   p 


leased  by  their  i 


Ibe  rear  nnder  a  lease  . 
mil.  2  Wbart.  42. 

But  tbe  paymeot  by  a 
it  ot  creditorH,   of   rent 


mlses   leased    by    hia   as- 

herefor  tor  two  moniha, 

beretrom  of  accept- 

le.      Qmjin  t-   Ibgram,   00  Ala. 

or  tbe  beneflt  ot  credllon.  who 

ment  and  pay  rent  for  premlaea 
iHlgnor  for  a  quarter  ot  a  year. 

r  tbe  yenr.     Urant  v. 

aaalgnee  (or  tbe  bene- 


iDg  which  the  agaignmeat  look  place, 
render  the  aaalgnee  liable  to  tbe  asBlg 
uctlon  for  u«e  and  occupation,  where 
ment  was  made  under  a  miatake  ot  li 
y.  Keonctt,  3  Ad,  &  EI.  BSD,  Nct.  A  t 


and  t 


celpt  th 

ot     T 


Bin  noi 
er  he   v 


I  tbe 


premlaea,  which  -be  occupied  eleven  daya  ii 
Tentorying  and  disposing  ot  the  goods,  when  Che 
oaslgnee  at  the  time  of  the  payment  proteated 
against  being  conaldered  as  conaentlng  Co  accept 
tbe  lease  by  tbis  or  any  other  circumstance, 
aad.  up  to  the  time  of  refusing  tbe  asaignee's 
tender  of  the  key  when  thla  payment  wag  made, 
tbe  landlord  bad  never  demanded  the  key.  nor 
Id  any  way  aesented  to  tbe  assignment  o(  tbe 
lease,  wherein  It  was  agreed  Ibat  It  ahonid 
never  be  assigned  without  the  leaior't  written 
60  L.  R.  A. 


.  Miles' (l-a.)  3J8. 
And   where   asalgnees     ot 


e  the  h 


wllh  I 


wpdon 


I   hole) 


'Upled  by  a 

rupt,  whirb  tap  Is  supplied  by  the  Baalgnees 
with  brer  and  splrlls  at  a  slight  advance  over 
coat  prlcp.  the  proceeds  ot  tbe  eale  beltig  credited 

oewed  In  (be  bnnknipfa  name  by  tbe  assignees. 
nod  they,  upon  dlslreaa  for  rent,  ask  for  tlroe> 
bat  pay  rent  and  cosls  for  (be  purpose  of  sar- 
iDg  the  tumllure,  wblcb  la  sfterwards  removetf 
by  them,  and  Ihe  lap  la  afterwards  closed  by 
their  order,— the  asslgtiecB  will  not  be  deemed 
lo  have  elected  to  adopt  the  lease.  Goodwin  v. 
.\oble,  8  lil.  &  R[.  JST.  21  I..  J.  (J,  B.  N.  3,  204, 

rck,  7  >'«t.  Ilankr.  Keg.  26. 
iHpra.  II.  c;  Centrsl  R.  & 
Loan  &  T.  Co.  T9  I'ed.  1S8. 


Jur. 


of  ,-iuht  t, 
s'blcb  pasB  I 


Fed.  ('ns.  Xo.  l;(.N: 
nkg.  Co.  V.  Farniet 
sup™.  II.  d,  7.(b). 

e.  Eiloppel  or  iraii 

A  lessor  of  preuilaee 
or  EB  a.''Klgne«  of  Ibe  leai 
rlgbta  by  rniulrlng  an  election  to  adopt  It 
or  a  surrender  ot  the  prenilsi'S,  and,  I 
of  his  failure  to  do  ao,  his  claim  (or 
waived  and  lost. — at  least  In  the  atwence 
sets  property  applicable  to  that   purposi 


there  la 

the  le 


doubt  whf 
held  by  tbeli 


aalgnor.  It  la 
mpei  II 


UoodwlD  T.  Noble,  8  El,  &  Bl.  SHT,  2T  U  J.  Q. 
a.  N.  8.  204,  4  Jur.  N.  B.  SOS. 

And  the  tact  that  recelvera  ot  0  railroad  sys- 

lug  a  part  ot  tbe  system  (or  some  time  does  not 
eSect  SD  adoption  ot  Ihe  lease,  where  the  lessor 
never  demanded  n  surrender  of  lis  road,  al- 
though it  was  eDtitled  lo  do  so  for  nonpa'ymont 
of  rent.  New  York.  1>.  &  O.  It.  Co.  v.  New  York. 
L.  K.  &  W.  R.  Co.  M  Fed.  260.  , 

And  tbe  court  will  not  order  a  receiver  of,! 
railroad  property   lo  pay  tbe   rent  ot  a  leased   I 
part  ot  the  road   to  tbe  trualee  under  a  truat   1 
deed   or   mortgage   tbereon,    where   Ibc   receiver   I 
has  not  received  therefrom  suOldent  (unds  t» 
pay  sucb  rent  over  running  eipensea,  and  sucli 
trustee  baa  not  aaked  tbe  court  tor  Its  surrender, 
hut  has  permitted  It  to  remain  la  (he  receiver's 
bands.      United   Btatea  Trust     Co.     v.     Wabash 
Weslern  R.  Co.  ISO  U.  S.  287.  37  L.  ed.  lOSS,  1* 
Sup.  Ct.  llep-  — 


annot  claim 


ton  when  Ike  Ilea 

Iliroes  of  dissolution,  utterly  insolvent  and 
hopeleaa  ot  i-ecovery.  upou  Ihe  prelense  that  bla 
loactirlly  Is  in  reliance  on  an  expectation  held 
out  by  the  lessee's  chancery  receivers  that  tbe 
rental  will  be  paid,  no  matter  what  becomes 
of  tbe  rights     "     "  


fund 


i   fro 


which    the 


And  a  chancery  receiver  of  a  railroad  conwta- 
tlun  la  not  liable  for  rent  as  expense 
of  administration,  when  tbo  rental  claimed 
orlglnnCcd  In  no  proceaa  of  ndmlnlstratlon 
by  (he  court,  but  in  the  performance  by 
the  receiver  ot  bla  duty  to  'the  public 
In  maintaining  n  public  highway,  the  re- 
ceiver having  surrendered  possession  as  soon 
OB  Ihe  lessor  would  lake  the  property,  and  thv 
mortgagees  ot  tbe  road  never  having  cooaenced 
lo  bave  (he  claim  charged  upon  the  corpus  of 
Ihe  property  In  preference  to  their  morlgagsa  i 


LiKK  Belt  MaciiinksY  Co.  v.  Huqiiks. 


«eT 


and  then  nn  be  n 
tbe  t 


prctCDse  tbat  II 


•  hlter  the  appololnieiit  o(  the  receiver  tor 
hli  Icuee,  In  reliance  od  payment  ol  reotal  un- 
dA  order  of  court,  unless  the  earnings  of  Ibe 
leasehold  Justlfr  It.  Qulnrjr,  M.  A  P.  B.  Co. 
T.  Humpbrers.  146  C.  8.  8S,  36  L.  ed.  632.  12 
Sup.  Ct.  Rep,  787. 

So.  vhere  a  leswr  denundii  the  Immedlste 
possesBloD  ot  leased  premises  In  Ihe  hands  of 
the  lesaee'i  recelrer,  beeauw  of  breach  of  core- 
naut,  bat  waires  the  dellTei?  of  the  leasehold 
tor  thlrtj'  days,  he  cannot  Insist  upon  the  psr- 
ment  ot  reat  for  that  period.  United  States 
Trust  Co.  T.  Wabasb  Weslern  B.  Co.  100  U.  8. 
387,  3T  L.  ed.  10S&.  14  Sup.  Ct.  Rep.  86. 

And  an  asslBiiee  for  tbe  beaeflt  of  credlton, 
who  caunot  be  held  liable  tor  rent  under  a  lease 
because  no  rent  fell  due  while  ha  was  in  pos- 
session, cannot  be  held  liable  for  use  and  occu- 
pBtloQ  of  the  premlaea,  alnc«  tbe   lessor  might 

algnee  from  the  premises  by  reason  ot  Ihe  as- 
■IgDor'K  failure  to  pa;  rent  prevlonaly  due. 
Walton  V.  Stafford,  162  N.  Y.  558.  57  N.  E.  02, 
Alllruiing  14  App.  DiT,  310,  43  S.  Y.  Supp.  1040. 
If  rccelTPra  or  assignees  are  confronled  with 
the  alternallTP  of  an  Immediate  ejection  from 
premises  leased  lo  the  Insolvent  debtor.  vKh 
the  siibseqnent  depreciation  of  (he  pereonal  es- 
tate, or  the  assumption  of  an  undesirable  lease 
and  the  payment  of  a  large  sum  for  unsecured 
rent,    whereby    an    uusecured    creditor    will    se- 

llefe  (hem  from  the  situation.  Re  Chambers, 
1)8  Ked.  865. 

When  a  recelTer  has  been  appointed  over 
leasehold  property,  and  the  leaaor  seeks  leave 
to  bring  action  for  the  recovery  of  possession 
tor  nonpayment  ot  rent,  the  court  has  Juris- 
diction to  Interpose  the  condlllon  that  tbe  pro- 
ceedlnga  shall  not  be  brought  within  a  apeclfled 
time:  but  conditions  will  only  be  Imposed  when 
necessary  tor  Ihe  benefit  at  tbe  eatate.  and  when 
tliej  are  not  likely  lo  cnnse  the  lessor  any  ap- 
preciable injury.  Re  Ballersby.  Ir.  h.  B.  31, 
liq.  73. 

And  where  a  ?'ederal  court  haa  taken  Into  Its 
custody  and  ronirol  the  entire  estate  of  a  bank- 
rupt, Including  a  leased  building,  property  In 
lie  posaesBlon  tannot  be  disturbed  by  processes 
Issued  out  of  another  court  -.  nnd  where  a  lessee 
Is  adjudicated  a  bankrupt,  and  a  receiver  of  his 

der  of  Ihe  court,  and  he  quallHpa  and  enters 
upon  the  premises  snd  carries  on  Ihe  busluess. 
It  will  enjoin  un  action  brought  by  the  lessor 
ngalnst  the  bankrupt  and  the  receiver  to  eject 
them  tram  the  premises.  In  such  case  the  rem- 
edy o(  the  landlord  must  be  sought  In  Ihe  Fed- 
erul  court  which.  In  tbe  exercise  of  lis  eqolc- 
nble  powers,  will  direct  tbe  surrender  of  posses- 
sion by  the  receiver  at  the  expiration  of  such 
lime  aa  may  be  reasonably  necessary  for  the 
execution  of  his  trust,  snd  award  the  landlord 
suitable  compensation  for  their  occupation  In 
tbe  meantime.     Re  Chambers,  OS  Fed.  865. 

Upon  the  other  bond,  however,  a  lessor  of 
properly  for  whose  lessee  a  receiver  has  been 
appotaled  will  not  be  deemed  to  bare  waived  hti 
lien  for  unpaid  rent  because  possession  ot  tbe 
leased  property  was  offered  him  and  he  retuaed 
It,  where  the  offer  was  condltloaed  upon  his 
conseni:  to  the  removal  at  property  thereon  upon 
which  he  bad  a  Hen  under  the  lea:;e,  since  he 
was  under  no  obtlgallon  to  malie  the  aacrlflce 
demanded  In  order  to  get  posaeaalon.  Hughes 
T.   Link  Belt  Machinery  Co.  05   III.  App.  323. 

Afflrmed  ID  LINK  BELT  llACHIHklX  Co.  V. 
llDaHBK. 

«  L.  K.  A. 


And  see  also  Dayton  IlyJraulIc  Co.  t.  Felsen- 
tball.  116  Fed.  Sdl.  (upro,  II.  d.  7,  (a)  :  Wood- 
ruff V.  arte  It.  Co.  93  N.  Y.  e09.  iit/ra,  II.  g.  3. 

So.  an  independent  agreement,  express  or  im- 
plied, by  Ihe  lessor  with  the  receiver  or  assignee 
■8  to  rent.  Is  a  waiver  of  the  lessor's  claim  for 

Thus,  it  the  liquidator  of  a  lessee  of  prem- 
ises bas  retilped  posaebslon  of  the  leased  prem- 
ises by  nrrnngement  of  tbe  Irsswr  and  for  his 
benefit,  as  well  as  tor  the  benedt  ot  the  leasee. 
and  there  Is  no  agreement  on  Che  part  of  the 
liquidator  to  pay  rent,  tbe  landlord  cannot  dis- 
train. Mb  Oak  Pits  Colliery  Co.  t.  B.  21  Ch. 
Div.  322.  01  L.  J.  Ch.  N.  S.  708,  47  L.  T.  N,  8. 
7,  30  Week.   Itep.  750. 

do.  the  fact  that  the  conlract  of  lease  of  ■ 
rallw.iy  line  provided  that  the  rent  waa  to  be 
measured  by  the  gross  receipts  does  not  affect 
the  liability  of  the  lessee's  receivers,  who  bare 
refused  lo  adopt  the  lease,  hut  In  elTect  hold  and 
operate  the  line  at  the  lessor's  request,  and 
have  offered  bim  what  In  equity  snd  Jnatlco 
they  should  pay,— namely,  the  net  receipts  from 


eased   II 


s  tbey 


■ibullon  to  the  fund  In  the  receivers'  hands  ; 
(1)  the  lessor  haa  no  right  to  any  speclRc 
r  or  part  of  a  dollar  going  to  the  lessee. 
If  this  were  olhcrwise  (2)  that  prorisioa 
le  unadopted  lease  Is  no  more  binding  on 
ecelvers  than  any  other.  New  York.  V.  * 
.  Co.  V.  New   York,  L.  E.  &  W.  R.  Co.  58 


injuat  a 


celver  for  the  less 
ful  claim  tor  the  :  . 
[tor  Ihe  control  of  the  lessee  company's  plant, 
without  interference  on  the  part  of  other  cred- 
itors, Is  not  estopped  from  asserting  any  olhei* 
claim  for  rent  by  participating  In  the  proceeds 
of  the  receivership,  wbere  the  receivership  Is 
greatly  prolonged  by  lltfgalloD,  and  he  came  into 
the  case  sa  nn  Intervener  who  owned  tbe  prop. 

share  with   others,   bnt  always  Hislsted  on   hla 
priority.     Hughes  v.  Link  Belt  Machinery 
"     ■        "  BILT 


Mici 


I-   Co.   1 


,   Affirmed    i 


II  un 


And  white  there  Is  no  privity  of  contract  or 
estate  tKtween  a  mortgagee  of  a  railroad  and 
a  lessee  thereof.. — at  least  unlll  the  mortgagee 
baa  taken  poasesslon  ot  the  property  and  be- 
come the  assignee  ot  tbe  rights  of  the  mort- 
gaKor, — -where  tbe  trustee  asserts  its  right  un- 
der tbe  mortgage  to  the  possession  ot  the  road  by 
filing  a  bin  tor  foreclosure,  and  InetstB  npoQ  Its 
right  to  have  Immediate  surrender  of  tbe  road, 
and  possession  la  withheld  from  II.  and  without 
its  assent.  It  Is  equitably  entitled  to  the  rent 
during  Ihe  period  It  Is  tbus  withheld.  Ihougb 
It  would  not  be  entitled  to  rent  during  delay 
to  which  it  consented.  Hailed  SUtee  Tnist  Co. 
V.  Wabash  Western  R.  Co.  150  L'.  8.  281,  37 
L.  ed.  1085,   14  Sup.  Ct.  Rep.  86. 

As  to  the  effect  ot  agreement  with  receiver 
or  assignee  as  to  tbe  rent,  see  also  Infra,  I[.  f. 

r.  Pat- 


I.   S#fefit  of  llabltitK. 

1.   Oeneml    rule. 

The  general  rule  whether  the  occupation  ta 
temporary  or  conllnued.  Is  thai  assignees  for 
the  benedt  ot  creditors  are  tmund  to  pay  rent 
to  the  landlord  tar  tbe  period  during  which 
tbey  actually  occupy  the  premises  leased  tor  the 
purpose  ot  discharging  ths  duties  of  their  trusts. 
Morris  v.  Parker,   1  Ashm.   (Fa.)   187;  Poster 


IlXINOtS    SUPHEUE   COUHI. 


Mmlib 

£84. 

Though  It  m*r  be  Ibat  the;  nre  lloble  od  * 
<luaHlum  Hifiult  onl;.  and  not  under  [be  lesRe. 
Foster  t.  UldhHm,  4  Mite.  201.  23  N.  Y,  SopD. 
1V24 ;  Smith  V.  Wignpr,  »  Misc.  122,  20  N.  Y. 
aupp.  284. 

And  the  prlDoJples  wblch  govern  (he  llabll- 
l   Ky  at  an  assignee  ot  ■  l^nse  eeem  to  be  appll- 


]  blm 


irlth  p 


N 


e^ally  nnd  equitably  diargei 
of  reut   under  a  lease   to  the  debtor  for 

deiiilaed.     Woodi-uH  y.   Erie   B.   Co.  93   N. 

J  a  receiver  or  naalgnee  oncler  an  asBlgn- 

foi-  eiedllora  la  gpaprally  livid  to  be  liable 

eut   of  premises  demised  la  the  aaslgDor 

onlj'    wblle   he  occupies   tliem.     FoHter  ».    Old- 

"_  _    "  Misc.  201,  23  N.  Y.  8upp.  1024 :  BmlUi  t. 

Warner,  0  MIbc.  122,  29  N.  Y.  Siipp.  281. 

The  gpaernl  rale  is  that  as  BsslgDee  at  a 
leaae  Is  onl;  bound  b;  the  coTcaaDlg  therein 
contained  so  long  as  be  retalna  posaesBlon  bj' 
himself  or  Ills  tenants  of  tbe  deniiaed  premises, 
and  thnt  he  Is  not  liable  to  a  reversioner  upon 
Ibe  ground  of  privily  of  conliutC,  but  liable 
•otely  by  virtue  of  hla  act  of  accupndoa  and 
beneflrlal  enjoyment:  posarssion  being  Ihe 
foundullun  nnd  boundnry  of  lila  ILibllity.  Smitb 
V.  Ingram,  tlO  Ala.  620,  8  So.  144. 

And  where  a   railroad  eonipany   aells  rolling 

remain  In  the  leaaor  until  Ihe  rental  baa  paid 
the  purchase  price,  tbe  lessor  la  enlitled  to  rea- 
EOuable  compeneatlon  a*  rental  for  the  use  of 
such  roiling  iitoek  by  a  receiver  of  the  railroad 
company,  even  though  Ibe  cars  nre  atlerwnrds 
returned  to  him.  I'lalt  v,  I'hllndelphla  k  R. 
H.  Co.  as  C.  C.  A.  4S8,  05  V.  S.  App.  4,-.2,  84 
Fed.  A3Q. 

And  stockholders  of  a  railroad  leased  to  on- 
oilier  railroad  coropnny,  which  became  Insol- 
vent, and  a  receiver  iras  appointed,  and  there- 
nfter  tbe  lease  was  abrogiited  and  the  leased 
road  opemled  In  connection  with  the  Insolvent 
road  by  the  receiver:  and,  on  a  anle  of  the  In- 
solvent road,  a  sum  was  set  upart  as  belonging 
to  the  leased  road  as  the  result  of  lis  opvrallou. 
— are  only  entitled  to  a  dividend  ou 
fund  for  tbe  time  during  irhlch  Ihe 
operated  by  the  Insolvent  road  prior  lo  lue  uu- : 
ragallon  of  Its  lease,  and  not  to  Ibe  balance  of 
Ihe  fund,  n-hlcb,  under  Ibe  new  contract,  went 
dlrec-tly  to  the  rood,  and  not  10  the  atocliholders 
In  the  form  of  a  dividend.  Farrar  v.  South 
western  R.  Co.    (Ga.)    42   S.  K.  .-.27. 

Nor  can  a  receiver  of  a  railroad  sj'atem  set 
off  against  a  claim  for  reut  of  a  line  leased  by 
the  Inaolvent  any  croKs  dpinnnd  alleged  to  have 
accrued  lo  tbe  lessee  prior  io  the  receivership. 
Farmers'  Ixjnn  &  T.  Co.  v.  Xorlhem  1'.  11.  Co. 
68  Fed.  35T. 

And  the  fact  thai  the  lessor  of  a  railroad  was 
insolvent  does  not  give  tbe  reoeiyer  of  tbe  les- 
see a  right  to  set  olf,  ns  ag;ilust  a  claim  for  rent, 
any  cross  demand  accruing  prior  to  the  receiv- 
ership, where  the  lease  provides  for  an  arbitra- 
tion of  the  matter  out  Of  which  the  set-Off 
grew ;  and  declares  that  the  pendency  of  such 
arbitration  shall  not  Interfere  with  ibe  opera- 
tion of  the  tease.    Ibid. 

So.  a  sum.  deposited  with  a  lessor  by  hla  les- 
see, nblcb  it  Is  stipulated  shall  apply  on  tiie 
last  payments  under  tlie  lease,  If  not  forfeited 
to  the  lessor  as  liquidated  dninagcs  In  case  of 
lessee's  failure  to  cori'y  out  the  lease,  cannot  be 
applied  by  llie  receiver  as  part  payment  of  the 
rent  for  tbe  time  Ihe  premis^^B  were  ociuplcd 
by  him,  where  Ibe  damages  sustalucd  bg  the 
63  L.  R.  A. 


r  ImolTeuey   and 


A  receiver  Is  only  liable  for  a  reaHinabie 
rent,  under  the  terms  of  tbe  inaolTCnt's  leaae, 
for  the  time  of  bis  actual  occnpanc;  of  tbe 
leased  premises,  where  be  has  repudiated  the 
Stoepel   V.   Union  Trust   Co.   121  Mich. 


281,  £ 


.  13. 


ilgnee  for  creditors,  who  doea  not 
assume  the  InaolTeDt'a  ieaae,  la  only  chargeable 
n-lth  rent  for  the  lime  he  oecnpied  Ihe  premises. 
Raud,  McN.  A  Co.  T.  Francis,  IDS  III.  444,  48  N. 
F,.  1  jl),  AHlnnlng  67  III.  App.  225. 

And  sn  assignee  for  the  beneflt  of  creditors 
Is  liable  for  rent  of  property  leased  to  hla  as- 
signor which  remained  tor  some  time  In  Ihe  poa- 
aesalon  of  the  sheriff  under  an  attachment,  only 
for  the  time  be  was  In  possession,  and  not  tor 
tbe  time  the  sberlET  had  poaaeision  thereof- 
Stephens  v,  Sleln,  38  N.  Y.  S.  a  8fll.  B  N,  Y. 
Supp.  SM. 

»o,  lessors  of  a  company  which  went  Into 
voluntary  liquidation,  tbe  busineaa  of  trhlch 
was  continued  under  (he  superrislon  of  the 
court,  which  was  possessed  of  machinery  and 
other  things  on  (he  premises,  which  was  sold 
at  auction  thereon,  are  not  entitled,  on  motion, 
to  n  direction  lo  the  llquidatoi:  to  pay  rent 
accruing  before  and  after  tbe  llqnidatlon  out 
of  the  proceeds  of  sale.  Ke  Hrldgewater  Kn- 
glneerlng  Co.  L.  R.  12  Ch.  Dlv.  181,  48  L.  J. 
Ch.  N.  a.  380. 

But  where  temporary  posaesBiOD  la  taken  by 
B  receiver  of  a  leased  line  of  railroad,  compen- 
satloD  for  such  poasesslon  must,  as  a  general 
mie,  be  measured  by  the  terms  of  the  Instru- 
ment under  which  sucb  possession  was  originally 
acquired.  Farmers'  Loan  k  T.  Co.  v.  Northern 
1'.  H.  Co.  B8  Fed,  25T. 

And  even  if  an  assignee  for  creditors  la  not 
liable  for  rent  under  the  asalgned  lease,  but  on 
u  guniilum  meruit,  it  will  be  assumed  that  the 
rent  agreed  M  be  paid  by  tbe  assignors  to  the 
landlord  la  tbe  reasonable  rent.  Foster  ».  Old- 
bam,  4  Misc.  201,  23  N.  Y.  Supp.  1024. 

Tbe  rule  baa  been  adopted  to  some  extent, 
however,  Ihst  tbe  liability  of  a  receiver  or  as- 
slRnee  for  rent  of  property  leased  to  the  Insol- 
)endB  upon   whelher  or  not   he  was  In 


id  payable 
tending   ' 


tber 


being  no  liability  If  he  was 
C  Ibat  time,  and  the  llabtllly 
whole  payment   period   If  be 


which  was  payable  quarterly,  who  enters  upon 
tbe  teased  premiaes  in  the  middle  of  a  quarier 
and  occupies  them  until  the  rent  for  the  cur- 
rent quarter  becomes  due  and  payable,  la  liable 
tor  (he  rent  of  the  whole  quarter.  Young  v. 
reyser,  3  Boaw.  308:  Mulr  v.  Gllnsman,  set 
forib  In  Journeay  v.  Brackley.  1  IIIII,  453. 

Hut  in  such  case  be  does  not.  by  conclnuing 
to  occupy  Ihe  premises  fourteen  days  iberentter, 
when  he  surrenders  to  tbe  lessor,  who  accepts 
Ibe  surrender  and  takes  possession,  render  hltii' 
wit  liiible  for  the  rent  of  the  premiaes  for  Ihe 
fourteen  days.      Voung  v.  Teyser,  3  Bosw.  30l<. 

And  when  the  rent  Is  payable  monthly  In  ad- 
vance, and  Ihe  sssignee  entered  In  the  middle 
■  ■   liable  -  


t  for  II 


>nl1t. 


['llie 


.,    .  'i-lsb.  •>  N.  Y.  City  CI.  Rep.  244. 

And  where   the  rent   waa  payable  qnarler;j, 
and  tbe  assignee  for  creditors  In  disposing  of 


1903. 
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the  sfsigned  merehaiidlBe,  occnpled  the  leaie- 
tiold  far  eleven  dajs  vcitbEn  a  qnsi-ler,  he  1b  not 
liable  far  rent  which  accrued  during  the  quar- 
ter up  to  the  tlino  at  his  entrj,  Morris  T.  I'ar- 
»er,  1  ABhm,  (Pa,)  187. 

And  where  rent  under  a  lease  ■■  doe  Janu- 
ary  1,  It  la  pajnble  on  that  dar,  notwithstand- 
ing the  fact  that  It  la  a  legal  holiday ;  and 
-where  an  aaalgnroent  tor  the  beneSt  o(  credit- 
or* la  made,  aud  the  asalgnee  takea  poaBcsBian 
on  the  2d  day  of  January,  but  surrendera  poa- 
-■eaalon  betore  the  next  rent  day,  he  la  not  Ha- 
lite, elDce,  during  the  perliMl  ot  his  occupancy, 
aio  rent  fell  due.  IValton  t.  BtatTord,  162  N.  Y. 
«68,  67  N.  S.  »2,  AfflrmlDg  14  App.  Ulr-  310, 
■*8  N,  y.  Snpp.  1049. 

Bo,  vhea  an  asiilgiiee  for  the  lieaeflt  of  cred- 
itors enter!  premises  leased  to  his  HSalgoor  for 
the  purpose  of  dlapoBlng  ot  the  aBSlgoed  clfecta 
In  an  expeditious  and  summary  manner,  no  ac- 
tion can  be  maintained  agsln^C  him  by  the 
leiaor  [or  use  and  occupation,  since  the  prlrlty 
■at  estate  Is  not  changed,  and  the  leasehold  still 
remains  In  the  assignor,  the  occupation  ol  (be 
assignee  being  solely  by  his  permission  and  au- 
thority.     Jouroeay   v.   Brackley.   1   Hilt.  447. 

la  the  abOTC  cnse,  Mule  t.  G1  Ins  man,  lupia, 
recllpd  in  the  opinion  of  the  former  case,  was 
4llBtlnEuIsbed  upon  the  groaod  that  there  the 
assignee  was  In  possesalon  when  the  quarter's 
rent  fell  due.  which  was  not  the  case  here,  and 
the  action  there  appears  lo  hove  been  aa  equit- 
able one  for  a  decree  Ihst  the  flsslgnee  pay  the 
4]uarter's  nn(  out  of  the  funds  ot  the  Insolvent 
In   bla  hands,   whereas   no   siith   Judgment   was 

In  iiwsnsea  Bank  t.  Tbonias,  L.  R.  4  Cich. 
DIv.  B4,  48  I,.  J.  Bich.  N.  8.  M41.  40  L.  T.  N.  S. 
«SR.  27  IVeek.  Kep.  401.  however,  It  was  held 
that  where  anr  assignee  for  the  benellt  of  cred- 
Icora  saelgns  over  a  term  vested  In  his  assignor 
during  a  current  quarter  the  lesaor  Is  entitled 
to  recover  against  blm  for  a  proportionate  port 


t  up  li 


e  of  tl 


rent  payable  at  atsted 
■rm  provided  for  In  a  lens 
rl.  under  II.  S.  Rev.  Btnt.  g  : 
ivhen  a  bankrupt  Is  liable  f 
t  fliod  aud  stated  periods  : 
for  a  proportionate  part 
me  ol  (he  bankruptcy,  as  II 
rom  day  to  day.  when  the  li 


authority  to  re 
llie  property,  o 
ic  terms  ot  the 
continued    bis 
)  rondltlons  o(  t 


{Oily 


the  p  _ 

and  eqiillnlily  chargeable  with  the  pnymei 
rent  under  the  lease  for  such  time  ss  he  con- 
tinued lo  occupy  tbe  property  demised.  tVood- 
rutr  V.  Krie  U.  Co.  03  N.  T.  600,  Reversing  25 
Ilun.  246 ;  Walton  T.  Stafford,  14  App,  niv.  :)I0, 
-43  N.  V.  liupp.  1040:  Morrison  v.  Bruce,  1  Ohio 
N.  r.  lOfi,  1  Ohio  S.  &  C.  I*.  Dec.  100. 

But  he  Is  liable  on  the  covenants  of  the  lease. 
«nd  not  tor  use  and  occupation  ;  for.  baring 
tnken  the  land  under  the  lease,  he  assumes  all 
of  the  rnvpnants  while  he  remnlus  In  occiips- 
tlon.  the  election  to  take  having  established  a 
tirlvlly  o(  pontmrt  between  him  and  the 
li'SBor.  MorrlGOD  v,  Bruce,  1  Ohio  N.  P.  100,  bankrupt  eslate, 
£0  L.  R.  A.  U 


1  Ohio  B.  *  C.  P.  Dec.  100  i  Walton  v.  Stafford, 
14  App.  DIv.  SIO,  43  N.  Y.  Bupp.  104O. 

And  a  receiver  will  not  be  permitted  to  aay 
that  be  Intended  to  hold  premises  under  a 
giumtutn  meruit,  and  not  under  the  terms  of  bis 
Insolvent's  lease  thereof,  where  he  bad  not 
signified  an  Intention  to  hold  them  under  other 
or  different  terms  from  those  named  In  the 
lease,  but  continued  in  possession  of  the  prem- 
ises and  tor  a  time  paid  the  rent  provided  for 
In  the  lease,  made  do  request  to  the  court  to 
direct  him  whether  or  not  the  rent  shall  be  con- 
tinued, and  made  no  other  or  different  arrange- 
ments with  the  landlord  on  tbe  question  of 
nmount  or  terms  ot  the  lease.  Link  Belt  Ma- 
chinery Co.  V.  Hughes,  1T4  111.  lOS,  SI  N.  S.  1T9, 
Afllimlng  62  III.  App.  SIS. 

thorize  blm  lo  take,  his'  Insolvent's  lensehold 
except  as  a  whole  and  upon  the  terma  of  the 
leaae,  as  he  cannot  be  permitted  to  use  his  poll. 
tloD  as  an  oBlber  of  the  court  to  sequester  prop- 
erty ot  a  landlord  and  hold  the  same  without 
his  bsving  any  redress.  When  a  I'ecelver  elects 
to  adopt  under  the  order  ot  the  court,  bis  in- 
solvent's lease,  he  becomes  vested  with  a  right 
to  tbe  leasehold  estate,  and  a  privity  of  estate  la 
thereby  crested  between  blm  and  the  lessor,  by 
Hhlch  he  becomes  liable  upon  the  covenaDt  to 
pay  (he  rent,  ne  Wolf  r.  Royal  Trust  Co.  ITS 
111.  tSOt  BO  N.  E.  1040,  Reversing  72  111.  App. 
411. 

And  cnrnpensatlon  measured  by  tbe  atlpula- 
tlona  ot  the  lease  mast  be  made  tor  the  occupa- 
tion of  a  leased  road  by  receivers  of  tbe  lessee, 
where  the  possession  was  continued  against  the 
continued  protest  of  the  lessor,  who,  almost 
from  (lie  date  ot  tbe  llllng  o(  the  bill,  sought  to 

not  they  would  maintain  possession,  adopting 
the  leaHe.  and,  If  oat,  to  surrender  possession  ta 
the  lessors,  rarmers'  Loan  h  T.  Co.  v.  Korth- 
em  P.  It.  r     ■    '-' 


hold, 


,     .  ig  the  benefits  a. 

antagcs   thereof,   during    tl 


n  fore. 


teedln; 


against 


against  the  p 
liable  for  (he  ground  rent  which  accrues  pend- 
lug  tbe  running  of  tbe  period  ot  redemption. 
Bnrllelt  v.  Amberg,  92  111.  App.  377. 

And  tbe  entry  by  a  receiver  into  possession 
of  premises  leaded  to  the  debtor  for  whom  be 
was  appointed  will  be  deemed.  In  the  absence  of 
agreement  between  tbe  parties,  to  be  under  the 
lease,  and  the  lessor  will  be  equitably* entitled 
to  be  paid  for  the  use  ot  tbe  premises  out  of 
the  trust  estate  during  the  time  Ibey  were  oc- 
cupied, at  (he  rate  ot  rent  reserved  in  the  lease, 
although  the  reaaonahle  valne  thereof  may  have 
been  greater  or  teas  than  the  stipulated  rent; 
since.  It  the  receiver  was  of  tbe  opinion  that 
the  Btlpnlaled  rent  was  greater  Ibsn  the  ad- 
vnntngps,  he  ought  not  to  have  retained  poosea- 
Blon  after  the  refuant  ot  the  lessor  to  make  an 
agreement  with  him.  Nelson  v.  Salkhoff,  00 
Minn.  303,  ti2  N.  W.  335. 

And  wliere  a  receiver  Is  appointed  for  an  ■■- 
slgnee  o(  n  lease,  rent  should  be  required  (o  be 
paid  Uy  blm  to  the  original  lessor ;  and  the  aa- 
siguee  Is  bound  lo  see  that  tbe  rent  reserved  In 
Ibe  lease  Is  paid  ti 


will  n 
Uiackall,  6H  III.  App.  004,  A 


e  him. 


Morrison 
1  In  ITO  I 


Nor  Ib  it  a  defense  to  a  demand  for  rent  by 

landlord  against  an  assignee  of  a  bankrupt, 

iio  occupied  premises  leased  to  the  bankrupt 

the  bankruptcy  for  storing  goods  ot  thft 

all  the  assets  ot  tha  «•■ 


Illinois  Supbeub  Court. 


tate  had  b«ea  consumed  bj  tbe  eeiuril  eipcDMi 
of  Ih«  bank^npt<^r-  If"  Crnntncrclal  Dnllptln  Co. 
a  WoMli,  2^0,  Vea.  C'BS.  No.  a.iiOU. 

In  Bell  V.  Ameiicui  FtoterlWt  Lrnsue.   168 
Mus.  G38,  2S  L.  B.  A.  JSIi.  iO  N.  K.  HST.  liOK- 

con>oraCloD,  bj  laklne  ponessloii  ot  III  lease- 
bold  estate,  beromeii  liable  oul)'  for  a  reflaonalile 
rent  wbllfl  he  rptslos  pokiwsbIod.  and  dora  not 
beeomo  liable  od  tbe  coienanls  ot  (be  lease  na 
an  oaatgnee  of  tb«  teno.  And  the  same  irna 
held  Id  JobDaton  <r.  Amoa,  lU  Iowa,  j3I>.  8i  N. 
W.  461. 

And  the  general  rule  la  lliat  Ihe  tiublllt]'  ot  an 

naslgnee    ceogei    upon    biB    crktloa.    or    his   ua- 

-    of  the   •  ■         - 


Wnlto 


1  App.  1 


I,  4:t 


N.  Y.  8app.  1049:  Franfc  v.  N™  Yi 
W.  B.  Co,  122  N.  Y.  IBT,  2S  N.  B.  syZ. 

And  under  tbia  rule,  II  a  leaac  made  to  aa 
iDBolTent  proTPB  to  be  an  unproniable  one  tor 
(lie  Insolrent'H  i-ecelrer  to  couilnue.  It  la  option- 
al wltb  the  receiver  at  anj  lluie  lo  icrmlnale  II. 
and  thus  avoid  llnblllir  by  aurrcnder  of  Ibe  de 
mlaed  prenilseB.  H'oodnilT  v.  Krlp  H.  Co.  03  N, 
Y.  mO:  Wlllnrd  v.  World's  Fair  lOnmmpmcut 
Co.  St»  111.  App.  330, 

And  tbe  rentol  of  rolling  itoek  ot  a  milrioail 
la  tbe  bands  of  a  retelrer  of  the  leasee  Blinnld 
be  Bxed.  not  at  actual  inlleaiie,  bnt  nt  reaannable 
value  Irrpsppi'ilve  ot  the  auioiiut  ot  actual  use. 
and  noLdlmlnlahed  by  the  fact  that  more  hub 
taken  poBKebslon  of  thna  wag  aetunllj'  needed. 
Kneelnnd  v.  Amerlcnn  Loan  ft  T,  Co,  136  U.  S. 
BU,  31  I.,  ed.  370,  10  Sup.  CI.  Rep.  Or.O. 

So.  where  nnnlgnpea  ot  a  bsnkmpt  kppp  pomea- 
alOD  of  premispa  IpiiBcd  to  tlie  bankrupt,  the 
leaBor  Is  entitled  tu  a  rpjiaounble  compenaailon 
for  the  time  they  ocpiipy.  He  Ilamburcer,  l:! 
Kat.  Daukr.  lleg.  217,  Fed.  Cbb,  No.  5,073, 

And  an  aablKuee  of  a  b:iDkrup>,  who  electa  to 
take  a  term  belonglog  to  tbe  bankrupt  under  a 
lease,  must  lake  with  It  tbe  burden  of  Ibe  ac- 
criilDg  rent,  aud  nol  merely  ibe  obllKUIIon  from 
(be  time  be  begins  lo  o('ru]>y.  Kr  parlr  I''nxon, 
I  r^w.  liee,  404.  Fed.  Can.  .No.  *.704  :  Kr  Mer 
nOeld,  8  Nat.  llenkr.  Keg.  OS,  Fed.  Cas,  No. 
11.4(13. 

Nor  con  an  aailgnee  who  ndopiH  a  leaae  given 
to  bis  aaslgnor  annul  It  for  Ihe  ruDDlng  year  at 
any  time  be  cbosea :  be  Is  bonud  until  ibe  end 
ot  tbe  year.  It  the  lei^aor  Inalnis  ii|iuu  II.  Ursot 
T.  (illl,  2  Whart,  A-i. 

vlin  luid  agm-cl 


to  ItB  priTllegea  and  llabl«  «o  Its  MTenanta.  he 
la  not  liable  tor  rent  wblcb  became  due  before 
hie  appolnlnient :  so  that  the  asBlgnee  la  not 
liable  for  Januai?  rent  tinder  a  lease  vrblch  be- 
has  BBflunied,  when  tbe  rent  itbb  due  Jsnuary  1, 
and  tbe  asalgnment  was  made  four  days  Uler. 
since  the  January  rent  became  due  while  the  as- 
signor was  lessee,  and  Ihe  amount  ot  it  Is  prov. 
able  as  a  cinim  ngaluat  Ihe  aasleaed  estate.  An- 
deraon  *.  Uamlllon,  IS  Daly,  18,  S  N.  Y.  Supp. 


a  yew  t. 


house  at  a  yearly  rent  bccoi 
the  middle  ot  the  year,  and  bla  assignees  enter 
and  hold  poBBeaslon  for  the  remnlDder  ot  the 
year,  the  lessor  cannot  maintain  an  action  tor. 
use  nnd  occupation  against  the  RBBlgnees  for  the 
bankrupts  occupation  as  well  na  their  own,  un- 
less It  Is  proved  that  the  'ircupallon  by  Ihe 
haaknipt  wna  at  the  apeclsl  Instance  and  request 
(if  the  flSBignees.  Nalsh  v.  Tatlock,  2  11.  Bl. 
310. 

4.  t'ndcr  special  aoreeineKt. 

Ad  agreement  or  understanding  between  Ihe 
lessor  and  the  rcrelver  or  assignee  of  an  lo- 
M)lveiit  lessee  as  to  tbe  extent  to  which  tbe  re- 
ceiver or  assignee  should  be  liable  for  oecupa- 
llOD  Ot  tbe  leasehold.  If  within  the  scope  ot  hia 
nutborltj,   BuperaedPB 


credlio 
tbe  aei 


t  undi 


.    end    fiirnlslieB    Ihe 
pnt  ot  riabiUty  of  tbe  reeelv- 

esalRnee   for   tbe  beneSt  of 
;psBlun  of  property  leased  la 
ligned,  boC 


ulldlnR 


I    the 


Into  posS^BsloD  rh 

■re  liable  tar  the 

entered.  Ihougti  thpy  do  not  occupy  all  ot  that 

lime,     (ilhsoi)  v.  Courtbope,  1  DuwI.  ft  It,  201. 

So,  wben  B  receiver  ot  personal  property  huH 
been  In  poBsesslon  ot  a  lesBehold.  11  Is  presumed 
that  he  waa  la  pobbcbsIod  from  the  date  ot  Ql- 
Ing  bla  bond, —and  If  lie  did  not  then  take  iioe- 
■eBsiou,  It  is  Incumbent  on  him  lo  show  It  In 
avoid  llHbllKy  for  rent  under  the  lease,  n'ells 
T.  Hlgglns,  132  N.  Y.  150,  30  X.  K,  Wll. 

But  Ihe  appointment  of  a  aejiarate  receiver 
for  the  lessor  of  a  ien-ied  railroad,  nnd  bla  aa. 
sumption  at  possession  snd  control  of  the  leased 
Hue,  when  the  chief  conKldcrnllnn  for  Ibe  lease 
was  that  Iho  leased  rond  ahould  be  aperated  lu 
harmony  wilh  the  road  of  the  le!<see  aad  nader 
Ihe  lessee's  saperviBlon.  opernies  as  a  with- 
drawal ot  tbe  consideration,  and  Juatiflcs  re- 
■  clvers  of  Ihe  IcsBee  compBuy  In  rpnount-ing;  the 
lease  from  that  time.  Ames  v.  L'nlon  1>.  B.  Co. 
60  Fed.  007, 

And,  although  sn  Assignee  for  credllora  has 
liecomc  vested  wilb  the  osslgnor's  lease  ot  prem- 
ises which  be  orcuples.  and  la  therefore  eniltied 
60  L,  R.  A, 


arrBDgement  by  tbe  d 
reduced  rent,  tbe  new  arrangement  abrogntes 
the  lease  held  by  the  assignor,  and  Ibe  os- 
Blgnec's  Mablllly  la  based  on  Ihe  new  nrrange- 
ment.  Stephens  v.  Stein,  30  N.  Y.  8.  B.  301,  » 
N,  V,  fiupp.  SUM. 

And  an  naslgni-c  tor  creditors  Ib  not  liable  for 
II  detlelcacy  in  rent  received  t>y  a  landlord,  who, 
under  the  cownants  In  (he  lease,  voluntarily  re- 
inters  and  relets  at  a  luwcr  rental  premlaea  that 
have  lieen  occupied  by  tbe  aaslgnee  nnder  tbe 
nsBlgnora  lease  and  then  aurrenilered,  ibe  rent 
having  Iwen  piiid  In  full  lo  ibe  time  ot  sur- 
render, alnre  Ihe  dellclency  Is  merely  contingenl. 
nnd  is  a  deHcIeary  nhlch  did  not  and  could  not 
exist  nt  the  lime  n(  assignment:  and  a  provl 
Blon  la  tbe  osslgnment  for  ihe  psyment  ot 
"debis  and  llnhlllllea  noir  due.  or  to  grow  due," 

ated  by  the  lepa 


Ke  I! 


X.  Y.  Supp.  412. 


of  jiremlses  which  he  m-caples  for  a  lime  snffl- 
cleut  10  indicate  na  election  to  tafce  (be  l^ae. 
when  poKhesslon  Is  not  tiDder  tbe  lease,  but  un- 
der a  Kpecbil  nenvmeat  making  him  ■  tenant 
at  ivlll  nt  a  reduced  rental:  so  that,  where  ft 
railroad  receiver,  after  paying  certain  Instal- 
ments ot  rent,  refused  thereafter  to  pay  mors 
that  (wo  tbirils  ot  the  rent  reserved,  and  thia 
amount  was  refused  dulll,  by  agreement  of  Ibe 
parties,  the  court  ordered  Ibat  the  receipt  of 
that  amotiut  should  be  without  prejudice  to 
lessor's  right  lo  sue  for  the  i-emalnder,  (o  forfeit 
tlie  lease  and  dispossess  tiie  company,  to  make 
(he  rci-elver  n  purly  to  any  action  to  accomplish 
tiiese  ends,  and  alno  at  any  time  to  require  him 
lo  elect  ell  tier  to  asaume  the  lease  or  Burrender 
the  premises:  and  It  was  expressly  provided 
that  the  receiver's  payments  (heretofore  or 
Ihereslter  ordered  tor  the  use  and  occupation  of 
the   premises   should    not   conatUuts    bim   an 


1902. 


Li:cK  Belt  MachikebV  Co.  t.  Huqhes. 


wulcnec  of  the  leate  or  ■  Bublesses.  or  malie 

blm  lioble  under  the  carenants  of  the  lease, — 
the  poBBculon  of  the  receiier  1e  to  be  traced  to 
the  agreement,  and  not  to  the  urlKlnal  lease ; 
Ihe  lea^r's  remed;  Is  limited  to  compelling  an 
electlOD  bT  the  receiver  as  to  nhether  of  not  he 
will  adopt  the  lease,  nnd  the  reeelver  who  electa 
lo  refuse  tbe  leaae  when  Ihns  called  upon  Is 
onlf  liable  for  the  rent  due  for  use  and  occupa- 
tion. Thomas  t.  Cincinnati,  N.  0.  A  T.  V.  n. 
Co.  77  Fed.  B87. 

So,  an  assignee  for  ccedltora  la  liable  for 
rent  of  ■  leaaehold  vblcb  he  has  accepted,  al- 
though he  did  not  keep  poaaessJon  all  the  time, 
■nd  tendered  to  the  laodlord  a  surrender  of  the 
premises  three  da;B  itler  Ihe  commencement 
of  the  quarter  for  which  rent  Is  alleged  to  be 
due  and  unpaid,  wben  be  t>ecame  tenant  b;  con- 

I    subcontract.     Grant    T.    GUI,    2 


Whar 


42. 


And  tbe  admlulon  of  evldi 
Bigaee  for  the  beneSt  of  credllara  promlaes  to 
pay  rent  ol  premises  leased  to  his  nselgnor  In  an 
action  ajalnat  him  by  tbe  lessor  tor  rent  Is  not 
error,  since,  If  he  occupies,  he  Is  bound  to  pay 
rent,  even  witbout  0.  promise.  Foster  t.  Old- 
bam,  4  Mlac.  201,  23  N.  Y.  Supp.  1024. 

A  receiver,  however,  Is  not  such  a  general 
agent  of  (be  debtor  or  creditor  as  to  have  Im- 
lilled  power  to  enter  Into  a  contract  ol  tease  In- 
volving a  large  annua!  eipendlture,  and  extend- 
ing beyond  the  recelverablp,  so  as  to  make  tbe 
contract  a  proper  charge  agalnat  the  trust  es- 
tate under  the  administration  of  the  court ;  such 
Ifower  must  be  found  In  tbe  order  of  appoint- 
ment, or  bla  acta  must  t>e  a{>proved  by  Ihe  court 
before  they  acquire  validity.  Chlrago  Deposit 
Vault  Co.  V.  UcNulta.  153  U.  S.  534,  38  L.  ed. 
8ie.  14  Sup.  Ct.  Hep.  015. 

And  the  approval  by  the  court  of  a  recelver'a 
pipendllures  In  tbe  wsy  of  rental  for  general 
offices  is  not  such  a  confirmatloa  by  the  court 
of  H  lease  of  such  offices  made  by  tbe  receiver, 
InvolvlDg  ■  large  annual  expenditure  and  ex- 
tending beyond  the  receivership,  as  will  conclude 
the  court,  and  make  tbe  lease  a  proper  charge 
against  the  Iruat  property.     Tbid. 

And  the  assignee,  under  en  assignment  for 
credliors  directing  that  the  estate  be  distrib- 
uted equally  among  the  creditors  of  tbe  assignor 
nfter  payment  of  the  preferences  named,  can- 
not enter  Into  an  agreement  to  pay  a  lump  sum 
for  tbe  cancelation  of  the  lease  and  release  of 
the  rent  therefor,  in  addition  lo  tbe  stipulated 
rental  which  be  psya  for  bla  use  and  occupation. 
lie  Ludeke.  22  Misc.  870,  50  N.  Y.  Supp.  932, 


g.  Preference  over  i/ca 


erallv. 


Ab  a  general  rule  claims  for  rent  ot  leasehold 
properly  while  in  the  hands  of  receivers,  as- 
itlgnees  for  the  beneflt  of  ercdltois,  or  trustees 
iu  boukruptcy,  are  allowed  a  preterence  over  or- 
•llnary  indebtedness  of  the  insolvent  lessee  by 
being  llrst  paid  as  a  part  of  Ihe  expense  of  tbe 
iidmlnlati-atlon  of  the  Insolvent  estate. 

Thus,  the  use  and  occupation  of  property 
leased  by  a  receiver  or  llquidalor  of  Ihe  lessee 
enjoyed    without    paying    the 


a  claim 


be  paid  iiro  rata  with  other  debta.  hut  would 
lie  like  the  receiver'!  neceaaary  expenses,  a 
•  barge  on  the  fund  :  since.  If  be  chose  to  occupy 
iiud  enjoy,  be  would  be  bound  to  pay  the  con- 
sideration Iberefor,  which  la  the  rent.  People  t. 
Universal  L.  Ins.  Co.  30  Uun,  142;  White  v. 
More.  54  llr.  App.  006 ;  WUIard  v.  World's  Fair 
Encampment  Co.  50  111.  App.  330 ;  Bartlett  T. 
bit  L.  R.  A. 


Amberg.  82  III-  App.  377  ;  Brown  T.  Toledo,  P. 
t  W.  B.  Co.  35  Fed.  144  ;  Re  Oak  Pita  Colliery 
Co.  L.  R.  21  Ch.  Dly.  322,  51  L.  J.  Ch.  N.  8. 
768.  47  L.  T.  N.  S.  7,  30  Week.  Bep.  T5B. 

And  where  a  receiver,  by  ordor  of  the  court, 
sella  a  mortgaged  stock  of  gooda  kept  In  a  storv 
leased  to  tbe  mortgagorg  pending  litigation  aa  Co 
the  validity  of  the  moctgnges,  and  the  mort- 
gagees become  liable  for  rent  by  taking  posees- 
eIoo  ot  the  stock  and  continuing  to  occupy  the 
building,  the  court  may  direct  payment  of  the 
rent  out  of  the  proceeds  of  tbe  sale,  though 
charging  the  fund  In  court  with  rent  has  the 
effect  of  reducing  lbs  amount  which  tbs  mort- 
gagees must  credit  on  their  mortgage  debt  from 
such  proceeds.  Hatch  v.  Van  Dervoort,  M  H.  J. 
lOq.  511,  34  Atl.  S.tS. 

And  where  a  receiver  of  one  to  whom  a  rea-  ■ 
taurnnc  commisalon  In  the  Columbian  Eipoal- 
tlon  buildings  waa  granted  was  ordered  to  re- 
open tbe  restaurant  and  conduct  the  buslBesa  In 
the  manner  in  wblch  it  had  theretofore  been 
conducted,  and  proceeded  to  do  go  until  the  ei- 
pualtlon  closed  ;  and  It  sppeara  that  all  tbe  val- 
ue tbat  waa  posaessed  by  tbe  Insolvent;  estate 
waa  Its  rigbts  thereunder,  aod  that,  unless  tb« 
receiver  was  allowed  to  conduct  Ihe  bualneaa 
permitted  by  tbe  contmct,  Its  only  assets  would 
be  wnsted  and  lost, — rent  and  other  ej- 
pensea  Incurred  by  the  receiver  under  sucb  or- 
ders abould  be  paid  out  of  funds  In  bis  hands  In 
preference  to  other  creditors.  Spencer  v. 
World' s  Columbian  Exposition,  58  111.  App.  037. 

But  a  claim  for  rent  of  premises  leased  to  a 
corporation,  which  baa  been  placed  in  tbe  hands 
of  a  receiver  In  •  suit  In  wblch  the  lessor  Joined, 
which  accrued  subsequently  (o  the  appointment 
of  tbe  receiver,  cannot  he  made  a  preferred 
claim  against  tbe  funds  In  his  bands,  where  he 
has  not  In  fact  adopted  the  tease.  Indesman 
Tub.  Co.  V.  Kuoxvllle  Car  Wheel  Co.  Bj  Tenn. 
G34.  31  L.  R.  A.  593,  32  9.  W.  lOQT. 

And  a  lessor  of  premises  has  no  such  lien  or 
claim  upon  goods  and  chattels  sold  from  the 
demised  premises  by  a  receiver  of  the  lessee  tie- 
fore  the  rent  became  due  aa  entitles  him  to 
preference  over  other  creditors,  u  against  the 
proceed  a  of  tbe  sale  of  snch  goods  and  chat  tela. 
Ualtber  v.  Stockbrldge,  67  Md.  223,  9  Atl.  032, 
10  Atl.  309. 

So.  a  court  of  equity  will  recognise  and  al- 
low an  equitable  claim  for  rent  of  leasehold 
premises  In  tbe  bands  of  an  Baslgnee  for  the 
beoeflt  of  creditors  of  the  lessee  during  the  tlms  . 
Ihe  assignee  used  the  premises,  ss  a  part  of  the 
expcuaes  of  performing  Ihe  (i-ust.  Forepaugh  v. 
Weslfall,  5T  Minn.  121,  58  X.  W.  689:  Smith 
v.  tJoodioan,  149  111.  75.  36  N.  K.  H'il ;  Wlllard 
v.  World's  Fair  Unrampment  Co.  BB  III.  App. 
330 ;  Welnroonn's  Kalate,   164  I^.  405,  30  AU. 

asn. 

But  a 


And  a  leaaor  of  premlacs,  who  also  mode  an 
asalgameuC  for  the  benefit  of  creditors  to  one 
who  did  not  accept  the  lease  end  Income  Ita- 

titled  to  priority  of  payment  of  a  claim  for  a 
Ion  caused  by  the  failure  of  tbe  assignee  to  sur- 
render the  premises,  by  reason  of  which  they 
remained  vacant  for  a  long  time,  over  general 
claims.  Smith  v.  Goodman,  140  III.  75.  30  S. 
K.  621. 

Though  damages  for  tbe  breach  ot  the  cov- 
enants at  a  lease  become  a  claim  against  the  as- 


Iluxois  Sufkeue  Court. 


Feb., 


tfgoM  tbecrat  bj  an  anlgnioeDt  for  the  benellt 

of  eredltora,  wb[cb  msT  be  proved  against  tbe 
eatate  like  aiir  otber  claim.     IMd. 

And  a  lessor  of  botel  propertf.  wbose  leaaee 
becomca  InBolvent  and  asalsna  for  tbp  benefit  of 
cndltars,  wbo  received  on  account  of  rent  tbi 
entire  proceeds  of  tbe  sale  of  tbe  botel.  bis  do 
claim,  »cept  as  a  Beoeral  creditor,  {or  vbaC 
iDBT  be  due  btm  from  (be  lessee  for  nltomeya' 
fpea_  gndec  a  proTlslon  therefor  lu"  (ttl  Kl'se. 
wnikrd  V.  World's  Fair  Kocampmeut  Co.  EB 
111.  App.  336. 

Bo,  an  assignee  for  the  benellt  of  creditors 
cannot,  b;  agreement  witb  the  lessor  of  prem- 
ises ilemlsed  to  the  aailgnor.  irllbout  tbe  con- 
sent of  tbe  lessor,  contract  for  the  cancelation 
of  tbe  lease  and  a  release  of  rent  after  a  speci- 
fied d&te,  and  for  tbe  payment  of  a  bonus  far 
tbe  cancelation,  tbua  making  tbe  leaaor  a  pre- 
ferred creditor ;  and,  In  case  of  >aoh  an  agree- 
ment and  the  pSTment  of  such  bonaa,  tbongb 
bnsed  on  an  order  of  the  coart,  It  la  properly 
disallowed  as  an  eipendltura  of  the  assignee. 
Be  Lndeke,  32  Misc.  676.  SO  N.  Y.  Supp.  652. 

Tbe  fact  tbat  a  lessor,  boweTer,  claimed  and 
Insisted  npon  priority  of  payment  of  rent  by 
an  asBlgnee  of  the  lessee  over  other  creditors  of 
tbe  assigned  ealHte  does  not  sIfecC  his  clali 
against  tbe  trnst  estate  generally.  If  otherwise 
properly  presented  and  a  I  lovable.  Sroltb  T. 
Uoodmsn.  149  111.  TS,  36  N.  E.  G21. 

tlo.  tbe  trustee  of  a  bankrupt  leasee  may,  after 
tbe  adjudication  of  bankruptcy,  occupy  and  use 
tbe  leased  premises  for  tbe  estate;  but.  under 
such  circumstances,  tbe  rent  la  chargeable  to 
Ibe  estate,  not  ss  rent  under  tbe  bankrupt's 
coulract.  but  as  cost  and  expense  of  administer- 
ing tbe  trnst.     Dray  T.  Cobb,  3  Am,  Bankr.  Itep. 

And  a  landlord  Is  entitled,  out  of  the  proceeds 
of  personal  property  upon  premises  demised  to 
a  teOiiBt  In  tbe  hands  of  s  receiver  or  trustee 
In  bankruptcy  under  the  rennaylvanlB  bankrupt 
act  ot  July  1,  isas,  to  priority  In  payment  of 
rent  due  at  tbe  time  ot  the  flllng  of  the  peti- 
tion In  ttankruptcy,  not  exceeding  one  year,  as 
upon  an  eiecutlon.  but  not  to  cost  of  a  distress 
levied  after  tbe  tiling  of  tbe  pelltlon.     Ra  Oer- 

Bul  a  lessor  ot  a  store,  whose  lessee  made  an 
■sslgDment.  and  Anally  became  a  bankrupt,  does 
not  stand  on  any  belter  footing  with  reference 
to  his  clolro  for  rent  than  the  other  creditors, 
and  acquires  no  priority  over  them,  where  tbe 
assignee  took  no  steps  towards  rendering  the 
lease  an  available  asset  and  tbe  leasor  did  noth- 
ing to  regain  possession  under  It,  hoping  tbat 
the  assignee  might  realize  more  than  be  could 
realize  by  an  Immediate  sale,  or  simply  allowed 
the  matter  to  drift  until  tbe  assignment  was 
avoided  by  the  assignor  becoming  a  bankrupt 
Three  months  later.  Kc  Kingman,  0  Am.  Bankr. 
Bep.  2ai. 

See  also  Re  Sllkstone  *  D-  Coal  t  I.  Ca  I..  R. 
IT  Cb.  Div.  ISH,  SO  L.  J.  Ch.  N.  S.  Hi.  44  L. 
*r.  N.  8.  105,  20  Week.  Bep.  484,  aupin,  II.  d,  I, 


Tbe  rule  has  been  adopted  to  some  extent  that 
the  preference  of  a  lessor  under  Rsslgnment  for 
the  benellt  of  creditors  by  a  lessee  arises  from 
bis  right  to  dlBtralD  tbe  goods  assigned:  and 
when  that  right  does  not  exist,  or  when  he 
omits  10  exercise  it  and  BOtfers  a  bona  dde  sole 
and  removal  by  the  assignee,  be  stands  In  the 
anmc  position  wllh  respect  to  the  proceeds  ot 
the  sale  as  any  other  creditor.    Uocrls  t.  Park- 


WltblD  tbis  rule,  an  assignee  under  a  volan- 
tary  aaiiignment  for  tbe  benefit  of  creditors  ot 
a  lessee  stands  In  the  same  posltlan  with  re- 
spect to  the  lessor  as  a  tmua  fide  purchaser,  and 
tbe  goods  assigned  are  liable  tor  the  tent  in  ai- 
rear  while  they  remain  on  the  premises:  but 
when  no  rent  la  In  arrear.  or  If  the  goods  are 
bona  tide  sold  and  removed  from  tbe  demised 
premises,  Uie  landlord  baa  no  spedflc  lien  for 
his  rent  tbereon,  and  Do  preferred  claim  on  tbe 
avails  thereof  in  Ibe  bands  Of  the  assignee  for 
distribution.     fMd. 

And  where  an  assignment  Is  made  by  an  In- 
solvent debtor,  and  tbe  property  is  taken  pos- 
session of  by  the  assignee  before  tbe  levy  ot  any 
distress  warrant  by  tbe  lessor  for  rent,  the  as- 
signee takes  It  tree  and  clear  ot  any  prior  lien 
by  ths  landlord  for  unpaid  rent,  and  the  land- 
lord stands  In  the  aame  posltlan  as  any  ordinary 
creditor,  and  will  be  entitled  to  payment  pro  rota 
with  other  creditors.  Rand,  HcH.  i  Co.  t. 
Francis,  168  111.  444,  48  V.  B.  150. 

And  the  removal  of  goods  from  leased  prem- 
ises by  assignees  of  the  leasee  cannot  be  regarded 
as  frandulent.  so  as  to  authoriie  the  lessor  to 
follow  and  selie  ths  goods  for  rent,  llorria  t. 
rnrlter.l  Ashm.  (I'a.)  18T. 

Bo.  under  this  rule,  the  right  o(  a  lessor  ot 


rain  for 


t  is 


receiver  bad  been  appointed  for  the  lessee,  and 
ths  lessee  baa  assigned  bia  property  to  such  re- 
ceiver, and  tbe  receiver  takes  possession  ot  the 
property  and  removes  It  from  tbe  leased  prem- 
ises :  and  tbe  lessor  bas  no  right  to  follow  the 
goods,  as  they  were  no  longer  tbe  goods  of  the 
lessee  at  tbe  lime  of  tbelr  removal.  Hnrtin  v. 
Blacd.  e  i'alge,  641.  38  Am.  Dec.  ST4. 

Where,  however,  goods  ot_a  lessee  remain  on 
demised  premises  at  or  after  tbe  time  when  the 
rent  becomes  due,  and  tbe  landlord  seeks  his 
right  to  distrain,  and  the  only  Impediment  to 
Ibe  exercise  of  tbat  right  Is  tbe  possession  of 
tbe  court  by  lis  receiver,  the  rule  la  to  order 
(be  receiver  to  pay  tbe  arrears  of  rent  out  ot 
the  proceeds  ot  the  property,  and  permit  tbe 
landlord  to  proceed  with   his  distress  notwltb- 

V.  Blockbridge.  6T  Md.  222.  S  Atl.  632.  10  Atl. 
309 :  Klartin  v.  Black,  B  I'alge.  641,  38  Am.  Dec. 
574. 

The  act  ot  a  receiver  In  taking  possession  of 
premises  leased  to  the  Insolvent  under  the  order 
of  (be  conn,  does  not  change  the  lease  :  and.  If 
the  lessor  previously  had  a  Men  ogalnst  the 
property  for  rent,  be  also  has  a  Hen  agaln't 
the  property  after  It  baa  thus  paased  Into  the 
bsnds  of  tbe  receiver.  Link  Belt  Machinery  Co. 
V.  Hughes,  1T4  III.  153.  51  N.  F..  ITO  :  Kx  psrls 
Till.  L,.  R.  16  E<|.  OT,  42  L.  I.  Baakr.  >'.  S.  S4, 
21  Week.  Bep.  fi74. 

And  a  lessor  of  premises,  whose  lessee  bas 
assigned  bis  property  for  the  benedl  ot  bis 
creditors,  tbe  trustee  of  whom  brings  suit  to 
settle  tbe  estate,  need  not  sue  out  a  distress 
warrant  or  attachment  for  bis  rent  under  tbe 
Keatjcky  statutes.  In  order  to  enforce  bis  Hen : 
and.  where  tbe  trustee  briugs  bis  suit  within 
three  months  after  the  lessor's  claim  for  rent 
becomes  due,  It  Is  Immaterial  whether  nr  not 
tbe  lessor  asserts  his  lien  within  that  lime,  the 
property  remaining  In  the  custody  of  (lie  court- 
Loth  V,  Carly.  85  Ky.  501,  4  a.  W.  314. 

And  the  Kentucky  statutory  provision  that. 
It  properly  be  removed  openly  and  without 
fraudulent  Intent  from  leased  premises,  and  not 
relumed,  the  Men  of  the  landlord  Is  lost,  nnleifs 
asserted  within  fiFLeen  days  from  tbe  time  of  re- 
movnl.  does  not  apply  to  a  removal  by  an  os- 
ilgnee  for  the  benefit  ot  creditors  of  a  tenant. 


G9  L.  R.  A. 


}  181. 


ibia. 


s  •  lien  o 


1903. 

propertj  of  the  leuec  ti 


Link  Belt  Uacbisebt  Co.  t.  Huoseb. 


it  of 


reu[  aae  or  co  Deceme  uae  aaiiag  the  ensnirg 
jear  br  a  state  statote.  csLnot  prove  bis  claim, 
wbea  It  falls  due  alter  tbe  baalcriiptc?;,  for  tbe 
jcar'a  rent  ■■  a  Kcured  debt,  and  be  entitled  to 
pilorlt;  ot  pajmenl  out  ot  Ibe  HiwtB  of  tbe 
bankrupt's  estate.  Re  Jefferaon,  S3  Fed.  918,  2 
Am.  Bank!-.  Hep.  206. 

But  a  iaadlord'B  lieo  for  reat  uader  a  atate 
■aw.  due  at  tbe  dale  of  tbe  petltloD,  will  be  up- 
held In  a  baukruptcT  court,  and  tbe  asalgnee 
will  take  title  anbjei^t  to  It;  and  tbe  landlord 
ma;  prove  hia  claim  for  the  unexpired  term  bo- 
roDd  oue  year,  even  thougli  hiB  rent  up  to  tbe 
■od  el  tbe  year  U  preferred  anaer  tSe  state  law. 
Ke  Wynoe,  4  Nat.  Bankr.  Iteg.  23,  Fed.  Caa.  No. 
18,117. 

Id  England  a  lessor,  who  has  not  pt;t  In  a 
dlatceas  for  rent  before  tbe  eommeDcement  at 
the  vlndlngMip  ot  the  buBlnees  of  an  InaolTeot 
lessee,  is  an  unsecured  creditor,  and  can  prove 

Of  1802,  I  lu8 ;  bat  his  right  to  distrain  for  rent 
la  taken  away  by  (  103  thereof,  unless  elreum- 
ataacea  exist  requiring  It:  sad  in  all  cases  In 
which  be  seeks  to  distrain  after  a  winding  up 
order,  or  seeks  to  be  paid  bis  rent  In  priority  to 
other  creditors,  be  must  sbour  reasons  for  being 
accorded  such  an  advantage  over  other  creditors. 
K«  Oak  rilB  Colliery  Co.  L.  R.  SI  Ch.  DIv.  322, 
III  L.  J.  Ch.  N.  B.  788,  *7  L.  T.  N.  S.  7,  30 
Week.  Rep,  750. 

And  a  landlord  Is  not  entitled  to  distrain  for, 
or  to  be  paid  In  full,  rent  accruing  after  tbe 
com  men  cement  of  tbe  winding  up  of  tbe  affairs 
ot  the  lessee,  where  ths  liquidator  bss  done 
nothing  except  to  abstain  from  trying  to  get  rid 
0(  the  pi-operty  held  under  tbe  lense.     Ibid. 

And  If  a  lessor  la  a  legal  creditor  of  an  occu- 
pant of  the  leased  premises  In  respect  to  rent 
In  arrear  at  tbe  commencement  ot  tbe  winding 
op  ot  the  affairs  ot  tbe  lessee,  he  cannot  dis- 
train for  the  arrears  Of  rent,  but  must  prove  his 
debt  like  any  other  creditor;  though,  If  be  is 
not  a  legal  creditor  by  reason  of  tbe  occupant 
being  his  teoant,  be  may  dlBlraln  even  for  rent 
In  arrear  at  the  com  men  cement  ot  the  winding 
np,  and  although  tbe  liquidator  offers  to  allow 
the  arrears  to  be  proved  as  a  debt  In  the  wind- 
ing up.     Ibid. 

And  a  lesaor  of  premises,  the  lessee  ot  which 
ccupatlon  ot  the  pretnlaes 
D  winding-up  order,  leaving  gooda  thereon, 
t  prevented  from  dlatralnlni 


t.  In  railicay  r. 


ruing 


after 


Inding 


Be  Lundy  Granite  Co.  L.  K,  B  Kq.  402,  40  I,.  J. 
Ch.  N.  S.  G8S,  24  L.  T.  N.  S.  022,  IS  Week. 
Bep,  600. 

And  a  lessor  baa  tbe  right  to  distrain  for  a 
year's  rent,  due  under  a  statute  giving  him  a 
right  to  do  so  arier  the  commencement  of  bsnk- 
niptcy,  after  a  liquids  lion  petition  bos  been 
llled  ;  and  a  receiver  In-  banhruplcy.  as  dlstln- 
KDlshed  from  a  chancery  receiver,  whose  posses- 
sion Is  not  usually  permitted  to  be  disturbed. 
has  been  appointed  for  tbe  Insolveut  lessee,  and 
be  has  taken  possession  of  the  debtor's  property. 
Ea  parte  Till,  L.  R.  10  Kn.  U7,  42  L.  J.  Dankr. 
N.  8.  84,  21  Week.  Rep.  574. 

And  leasora  ot  a  company  In  tbe  course  of  li- 
quidation, the  asalgaee  of  wblcb  retained,  for 
the  convenience  of  tbe  winding  np,  poeseaslon  of 
leasehold  premises  under  a  lease  containing  the 
nsnal  proviso  tor  re-entry  by  the  lessors,  are 
entitled  to  leave  to  dletraln  for  rent  accruing 
after  the  commencement  ot  the  winding  up,  but 
not  tor  rent  accruing  before  that  time,  Bftei 
which  they  must  prove  ss  creditors  In  the  wind- 
ing Dp.  Re  North  Torkablre  Iron  Co.  L.  R.  T 
Cb.  DIr.  aai.  47  L.  ].  Ch.  V.  8.  333,  SB  L.  T.  N. 
B.  148,  26  Week.  Bep.  36T. 
fifl  L.  R.  A, 


The  rule  Is  general,  tbougb  not  anlveraal,  to 
allow  rentals  of  leased  railroads  In  the  bsnds 
of  receivers  a  preference  In  payment  as  operat- 
ing expenses.  But  tbis  will  not  be  done  as 
against  mortgage  or  other  secured  or  preferred 
creditors  when  the  funds  of  tbe  receivership  are 
"bot  sufficient  to  satisfy  bolb. 

ThUB.  where  the  court  nppoints  a  receiver  ot 
leased  llaea  ot  railroad  property,  and  he  ac- 
cepta  and  adopts  tbe  leases,  the  rents  reserved 
become  an  Integral  part  of  tbe  opersllng  ex- 
penses of  tbe  trust  estate  In  tbe  hands  of  tbe 
receiver  as  much  us  Ibe  wages  of  the  help,  the 
rent  ot  leased  engines  and  cars,  tlie  traffic  bal- 
ances due  connecting  railroads,  or  any  otber  or- 
dinary expense  of  operation,  and  In  tbls  way 
secuiM  a  preference  -In  payment  over  claims  ot 
other  claimants.  Uercanllle  Trust  Co.  r. 
Farmers-  Loan  &  T.  Co.  20  C.  C.  A.  383,  40  U. 
S.  App.  483,  SI  Fed.  254 ;  Central  Trust  Co.  T. 
Continental  Trust  Co.  30  C.  C.  A,  235,  38  D.  S. 
App.  604.  SO  Fed.  517. 

And  where  a  receiver  of  a  railroad  is  unable 
to  procure  money  {or  (he  payment  ot  the  rent 
for  a  leased  line  constituting  a  part  of  tbe 
load,  the  unpaid  rentals  may  properly  be  de- 
clared a  Orst  Hen  on  the  properly  In  tbe  bands 
ot  the  receiver,  and  be  directed  to  be  paid  with 
interest  from  the  proceeds  of  a  sole  of  the  rosd 
as  a  preferential  Men.  Central  Trust  Co.  v. 
Conllnenfol  Trust  Co.  30  C.  C.  A.  233,  38  U,  8. 
App.  001,  80  Fed.  51T. 

Likewise,  whera  tbe  owner  of  a  mortgaged 
railroad  leased  another  road  for  one  year  with 
permlMlon  (o  Ibe  lessor  to  use  port  ot  the  leased 
Toad  at  a  stipulated  price,  and  a  receiver  was 
appointed  ot  tbe  Instance  of  the  mortgagee,  and 

leaaed  road  and  run  It  as  a  continuation  of  the 
mortgaged  road,  and  part  of  tbe  rent  remained 
unpaid,  and  the  succeaalvo  receivers  collected 
tbe  rent  monthly  from  tbe  lessor  for  the  use  ot 
tbe  part  reserved  to  it,  the  lessor  Is  entitled  to  k 
preference  over  the  Hrst  mortgage  to  an  amount 
equal  to  the  actual  value  of  tbe  use  of  Ihe  road 
by  tbe  receivers.  Mlllenberger  v.  Ix^ansport, 
C.  &  8.  W.  R.  Co.  106  U.  a.  280,  27  L.  ed.  117.  1 
Sup.  CI.  Rep.  140. 

And  n'here  a  railroad  company  leaaed  Its  road, 
properties,  and  traDchlses  for  Ibe  unexpired 
term  of  Its  charter,  and  tbe  leasee,  after  enter- 
ing Into  ths  use  and  occupation  of  tbe  prop- 
erty, subsequently  leaaed  It  to  another  railroad 
company  ;  and  a  receiver  of  the  property  waa 
afterwards  appointed  with  authority  to  cofatinue 
the  operation  of  the  lessee  road,  and,  at  hia. dis- 
cretion, of  roads  leased  by  it;  and  the  receiver 
took  possession  of  the  leased  road  and  continued 
to  hold  und  operate  it  with  Ibe  other  roads  held 
by  him  as  receiver, — be  is  estopped  from  deny- 
ing the  validity  ot  the  lease  by  the  former  rail- 
road company,  or  of  that  by  Its  lessee  to  tbe  lat- 
ter company ;  and,  whatever  may  be  tbe  rlgbta 
of  the  parties,  aa  tietween  themeolves,  to  prlor- 
lly  In  the  distribution  ot  the  assets  of  the  In- 
aolvent  corporation,  they  can  only  affect  the 
property  remaining  after  the  receivership  lia- 
bilities are  tally  paid,  since  tbe  receiver,  by 
taking  possession  and  occupying  tbe  teased 
property,  elected  to  continue  tbe  lease,  and  In- 
curred  a  llablllly  for  the  rent  accruing  ac- 
cording to  its  terms.  Woodruff  v.  Erie  B.  Co. 
es  N.  Y.  eoo. 

Rent  for  a  leased  line  ot  railroad  accruing 
prior  to  tbe  eppolDtment  of  a  receiver,  however. 
Is  an  unsecured  liability  ot  the  receiver,  not  en- 
titled to  priority  of  payment.  Kew  Xork,  P.  * 
O.  B.  Co.  y.  New  York,  L.  EL  *  W.  B.  Co.  B8 
Fed.  289. 
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And  ttie  reDt  o(  a  leased  railroad  conBtltutlni; 
■  part  of  ■  sivat  railroad  ijatem  In  the  LiiidB 
of  a  retelver,  nccrnlng  from  time  to  time  In  tbe 
■bape  of  ualurlng  courons  on  Its  inortgag«  debt, 
Is  not  a  part  of  Ilie  operating  and  current  ?i- 
pensea  ol  the  Icanee  nllroad.  and  us  earh  enti- 
tled to  paynient  out  of  Ita  earnings  and  Income. 
In  priority  to  tUe  payment  of  principal  or  in- 
terest on  Its  own  mortEage  debt.  Central  Trust 
Co.  V.  Cbarlotte,  C.  &  A.  It.  Co.  63  Fed.  204. 

Id  the  above  case.  St.  Lnula.  A.  k  T.  H.  R.  Co. 
T.  Cleveland,  C.  C.  &  I.  n.  To.  123  IT.  S.  638,  .'51 
L.  ed.  832.  8  Sup.  Ct.  Rep.  1011.  tupra.  waa  dia 
tiugulahed  npoQ  the  Krouad  that  la  the  present 
caae  do  percMitBRe  of  the  Broaa  earnings  was 
payable  to  the  lessor,  as  In  the  torpier  case;  but 


tbaat. 


31    L.   ed. 


0  certain  things  abaolnlely  nnd  st 
\na  SI.  Louis,  A.  &  T.  H.  R.  Co.  v. 
.  C,  &  I.  II.  Co.  125  U.  B.  038. 
",    S    Sup.    Ct.    Rep.    1011,    waa 


Dund   that   li 

port  or  the 
main  trunk  over  irblcb  all  the  buslneea 
of  the  road  passed,  and  the  facta  ot  Ibe 
case  did  not  bear  out  the  contention  that  tbe 
camlugH  had  be«D  dlrerted,  or  enable  the  court 
to  pass  upon  the  contention  that  the  gross 
earnlDga  of  tbe  leased  road  were  a  fund  Im- 
pressed with  a  trust  for  payment  of  the  rents : 
and  that,  therefore,  all  that  was  said  as  to  pre(- 

8o,  where  receivers  of  a  railroad  company  have 
not  adopted  leases  held  by  the  insolvent  com- 
pany, and  tbe  payment  of  the  rental  ihercln  re- 
aerred  as  a  preferred  claim  might  deprive  cred- 
itors o(  the  same  or  a  higher  taak  of  aoy  pay- 
msDt  at  all,  tbey  will  not  be  required  to  pay, 
for  (be  use  or  operation  ol  tbe  leased  tlata,  sDy 
larger  amount  than  the  amount  Ibose  lEaea  bare 
actually  earDed,  Ames  t.  UnloD  P.  R.  Co.  60 
Fed.  907. 

ADd  the  leaser  of  a  railroad  Is  not  entitled  to 
a  prefereoce  In  the  dlstrlbutlou  of  the  proceeds 
.  of  tbe  sale  theraot  under  a  mortgage,  over  (he 
mortgagee,  where  (he  cost  of  lla  malnteuaDce 
before  Its  surrender  by  the  recelyer  of  the  lessee 
to  (be  lessor  exceeded  Its  total  earclnga.  Quln- 
Cf,  U.  ft  r.  R.  Co.  T.  Uamphreys,  119  U.  S.  82, 
36  L.  ed.  632,  12  Sup.  Ct.  Rep.  T8T  ;  Central 
Trust  Co,  V.  Wabash,  St,  L,  A  r.  B,  Co,  40  Fed. 


And  where  a  rallrood  composed  of  many  aub- 
d  I  vision  a  and  separate  railroad  propertlea.  aomc 
of  which  are  leased  lines,  la,  while  In  operation 
aa  a  going  concern,  placed  Id  the  hands  of  a 
receiver,  at  Kb  own  Inatance,  (o  preserve  tbe 
Integrity   ot   the   system,   aud   any  subdivision 

divisional  Interest  will  be  paid  to  the  extent  ot 
the  surplus,  and  to  that  extent  only.  Central 
Trust  Co.  T.  Wabash.  St.  L.  *  P,  B,  Co.  23  Fed, 
803. 

And  when,  la  such  case,  a  subdivision  earns 
DO  surplus,  but  simply  pays  operating  expenses, 
no  tenlals  or  aubdlvlalonal  Interest  will  be  paid, 
aud  the  right  of  tbe  lessor  or  mortgagee,  whose 
rent  or  Interest  Is  unpaid,  to  Inelet  upon  posses- 
eIod  or  forecloEure.  will  be  promptly  recognlied. 
though  (be  court  will  continue  to  operate  auch 
■ubdlvlsIOD  until  tome  Such  oppllcatlon  Is  made. 
Ibid. 

Nor  will  tbe  court  order  a  railroad  receiver 
to  pay  to  a  trustee  In  a  mortgage  covering  a 
branch  of  the  road  a  renlal  equal  to  the  Interest 
of  the  bonds  secured  by  the  mortgage  on  Bald 
branch,  where  the  receiver  paid  In  neceaaary 
malDlenaiice,  operation,  and  taxes  a  large  aum 
Id  exceaa  of  tbe  gross  earn  logs  of  aald  branch. 
and  the  payment  of  aucb  rental  Is  not  In  accord- 
ca  L.  R,  A. 


ance  with  the  (erma  ot  the  prevloua  order  of 
tbe  court  whereby  tbe  receiver  took  possession, 
and  there  was  no  nnuetessary  delay  by  the  re- 
ceiver In  giving  up  posaesslon  after  application 
was  made  therefor  by  tbe  trualee.  Beney  *. 
Wnbaxh  Western  R.  Co.  150  U.  8.  310.  3T  L.  ed. 
lOHS,  14  Sup.  Ct.  Rep.  M, 

And  a  lessor  of  a  railroad,  who  hns  actually 
received  Id  payment  of  rent  since  the  lease  waa 
made  more  than  the  entliv  net  earnings  of  (he 
leaaed  properly,  has  no  egullable  right  to  pay- 
ment of  the  amount  due  for  rent  out  or  a  fnnd 
aj'UIng  from  Ibe  sale  of  the  properly  on  mort- 
gage forecloaure.  in  preference  to  persona  ae- 
cured  by  prior  mortgage  llena.  St.  Louis,  A.  k 
T.  II,  R,  Co.  V.  Cleveland.  C,  C,  *  I.  R,  Co.  125 
V.  S.  CSS,  31  L.  ed.  832,  S  Sup.  C(.  Rep.  1011. 

So,  rentalB  of  rolling  stork  of  a  railroad  com- 
pany while  In  the  bendN  or  a  receiver  appointed 
in  B  suit  by  o  Judgment  creditor  are  not  enti- 
tled to  priorily  In  payment  over  debts  secured 
by  (Irst  mortgage,  out  of  proceeds  of  a  foreclos- 
ure sale  of  the  properly  of  an  Insolvent  railroad 
company  nuder  such  morlg.ige.  Kneeland  v. 
Amerlcon  l^an  k  T.  Co.  130  U,  S.  89,  34  L.  ed. 
370.  10  Sup.  Ct.  Rep.  OiO. 

And  a  claim  tor  the  use  aud  depreciation  of 
rolling  atock.  right  ot  way,  etc..  In  the  hnnds  of 
a  receiver  of  tbe  lessee  1b  not  entitled  to  priorltr 
over  mortgage  bonds,  where  the  receiver  was  ap- 
pointed ot  the  Inslsnce  ot  a  majority  stock- 
holder for  Ihe  alleged  purpose  of  giving  tbe 
lessee  railroad  compuny  opporlunlty  to  rals» 
money  to  pay  Its  debts.  Union  Truat  Co.  t.  II- 
liuols  Midland  11.  Co.  117  U.  8.  434,  2a  L.  ed. 
983.  0  Sup.  Ct,  Rep.  800. 

But  the  rental  value  of  the  rolling  stock  ot  a 
railroad  company  while  In  the  hands  ot  ■  re- 
ceiver ot  the  lessee  appointed  at  the  Instance  ot 
Ihe  mortgagee  In  a  ault  to  forecloae  the  mort- 
gage, which  waa  used  by  such  receiver  In  op- 
erating the  road,  ta  properly  allowed  as  a  <^lalm 
prior  to  the  mortgage  Indebtedness,  Kneeland 
V.  American  Lonn  k  T.  Co.  136  U.  S.  89.  34  L. 
ed,  379,  10  Sup.  Ct.  Rep.  030. 

Bee  alio  Farmera'  Loan  k  T.  Co.  v.  Northern 
P.  R.  Co.  3H  Fed.  257,  tupra.  IL  d.  7,  (a)  :  Cen- 
tral Trust  Co-,  V.  Wabash,  St.  L.  &  P.  R.  Co.  84 
Fed.  SHU,  inpra,  IL  d.   2,   (b). 

h.  Pci-ional  tiabilitv. 

The  question  tor  consideration  Id  delermlnlng 
whether  an  aselgnee  for  the  benefit  of  creditM-a 
has  Incurred  peraonsl  liability  tor  rent  of  prem- 
ises leased  to  his  assignor  by  retaining  posaes- 
slon [hereof  Is  whether,  In  keeping  auch  poa- 
seaslon  and  Incnrrlug  liability  for  rent  by  ac- 
cepllDg  tbe  I?ese.  he  acted  as  a  caatlona  and 
prudent  msn  would  act  in  falB  own  affairs.  Ke 
Kdwarda,  10  Daly,  68. 

And  tbe  general  rule  would  seem  to  b»  that  aa 
assignee  for  the  benefit  of  creditors,  who  con- 
tinues In  possession  ot  premises  leased  to  bis 
Rsalgitor  In  the  conduct  of  the  business  ot  bIS 
trust,  does  not  thereby  render  himself  person- 
ally  liable  for  rent :  to  create  such  a  liability, 
there  must  he  a  apeclal  agreement ;  and  the  fact 
that  he  has  asBCte  does  not  authorize  a  recovery 
In  a  personal  suit  against  him.  White  v.  Thorn- 
aa.  T5  Mo,  4B4. 

And.  uuder  this  rule,  an  iDBtructlDU  In  an  ac- 
tion by  a  lesaor  against  an  aaalgnee  for  tbe  ben-  ■ 
e&t  of  creditors  of  a  leasee,  that.  If  the  defend- 
ant, na  assignee,  continual  In  poaaesBloD  of  Ibe 
leased  storeroom,  and  occupied  It  far  Ihe  purpose 
of  dlapoBlng  of  the  property  assigned  to  bim  on- 
der  the  same  terms  nnd  conditions  as  It  was  oc- 
cupied by  his  assignor,  the  plaintiff  should  re- 
cover; and  that,  If  tbe  defendant  occupied 
under  the  lease,  be  is  bound  to  pay  full 
rent, — Is  properly  refused,  where  tbe  action  la 
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not  one  to  charBe  the  trust  property  with  the 
parment  o(  not,  but  ooe  to  require  a  personal 
Judgment  aialnst  the  Bselcnee  upon  an  alleged 
agreement  bf  blm  to  pay  a  stipulated  rent. 
JbU. 

80.  where  an  agrcenieiit  is  entered  Into  In 
-yblcb  a  lessor,  nllb  other  credltorB  ol  bis 
ieanee,  Joins,  adTliIng  an  asBlgnmeut  by  tbe 
leasee  for  tbe  benefit  ol  credllorB.  vhlch  pro- 
vides that  tbe  rent  dne  and  alterwarda  to  ac- 
-crue  should  be  deemed  a  valid  claim,  nnd  paid 
pro  rata  aader  the  coatemplated  asslgumenC : 
and  the  aasltcaee  accept  a  the  trust  primarily  as 
appointee  and  agent  of  the  creditor. — he  caoDOt 
he  charged  personally  as  asBlgaee  of  (he  lesae. 
and  the  fact  tbat  (be  assignment  Is  afterwords 
aet  aside  as  void  under  tbe  statute  does  not  Im- 
jioae  such  liability,  since  It  woald  be  Id  contra- 
yentlon  ot  (be  agreement.  Knickerbocker  L.  Ins. 
•Co.  V.  PattenOD,  75  N.  T.  689. 

And  where  aaslgnees  tor  tbe  heneflt  of  cred- 
Itora  of  a  lessee  ot  premises  leased  such  prem- 
ises for  the  best  price  they  could  obtsln.  and 
promptly  paid  to  the  lessor  all  Lhst  they  re- 
■celTcd.  which  was  accepted  by  tbe  lessor,  and 
tbe  assignees  bare  fully  administered  and  paid 
■out,  according  to  the  terms  ot  the  saalgnment. 
all  moneys  received  by  them  from  tbe  assigned 
estate,  Ibey  coo,  at  most,  only  be  charged  per- 
sonally with  the  value  of  tbe  use  of  the  prem- 
ises :  nnd  evidence  to  determine  that  vatne 
■bould  be  received.  Jermolo  v.  Pattlaon.  48 
Uarb.  9. 

In  the  above  case,  Martin  r.  Black,  8  Paige. 
441.  3S  Am.  Dee.  574.  tvpra,  II.  g,  S,  was  dls- 
tlngnlshed  upon  the  ground  that  In  that  case 
the  only  qnestloa  directly  mooted  was  whether 
goods  removed  from  the  demlned  premises  by  a 
receiver  were  subject  (0  distress  tor  rent. 

Trustees  under  an  assignment  tor  the  benefit 

of  creditors,  who  act  la  sucb  a  way  ai  to  ren- 

'     I   leased   to  their  assigni 


a  tbe 


,  howev 


with   t 


property  as  though  (he  lease  were  vested  In  (bi 
thereby  make  themselves  personally  liable  tor 
the  payment  of  rent  ajid  the  performance  of  the 
covenants  of  the  lease.  Carter  v.  Warno,  4 
Car.  k  V.  IDl,  M.  &  M.  47D. 

And  where  a  receiver  bos  taken  the  l^nse  ot 
Vremlees  for  tbe  beneflt  of  tbe  t^celversblp,  and 
has  leased  other  premises,  without  authority  of 
Ihe  court  and  with  knowledge  that  the  rent  con- 
tracted for  Is  far  In  excess  of  the  value  of  the 
property  used  and  stored  tbereon.  he  can  only 
bo  made  an  allowance  for  lent  ot  such  prem. 
■sea  according  to  tbe  beneflts  received.  State 
Central  Ha  v.  Bank  y.  Fanning  Ball- Bearing 
Chain  Co.  (Iowa)  92  N.  W.  712. 

And  the  tuct  that  s  leane  10  nn  Insolvent 
manufacturing  corporation  had  a  long  time  to 
rgn  nt  (he  time  of  (he  Insolvency  furnishes  no 
eicuse  for  the  act  ot  tbe  receiver  In  coallnu- 
Ing  to  occupy  tbe  premises  and  operate  tbe 
plant  of  Ihe  lessee  corporation  thereon  without 
antborltr  from  the  court,  which  will  asve  blm 
from  personal  liability  for  the  rent.     Ibid. 

And  where  a  receiver  of  a  leasee  o(  premises 
which  are  sublet  sulTcra  tbe  subleBxee  to  be 
*vlcred  for  nonpayment  ot  rent;  nnd  It  appears 
that,  during  (be  period  Intervening  between  the 
Inat  payment  ot  head  rent  and  tbe  eviction,  he 
had  received  cent  fronnlhe  Bubtenimt  more  than 
BUfllclent  (0  pay  tbe  head  rent,  and  bad  applied 
sucb  BUbtent  In  discharge  of  other  demands.— 
be  will  be  compelled  by  tbe  court  to  pay  the 
lessor  tbe  arrears  of  head  rent,  (hough  be  ap- 
plied the  subrcnt  to  the  other  demands  under 
an  order  ot  tbe  court.  Balfe  v.  Blake,  1  Ir.  Ch. 
Rep.  3G5. 

But  nn  award  of  damages  against  a  receiver 
personally  for  rent  of  premlaea  leased  ~     " 
63  L.  E.  A. 


solvent,  wbleh  be  had  collected,  etOBM  b«  m» 
d  where  the  actloa  was  brought  against 
as  a  receiver,  and  not  Individually.  Pfef- 
fer  V.  Kllng,  58  App.  Dlv.  179,  88  V.  Y.  8upp. 
641.  AlBrmed  In  ITl  N.  Y.  668,  B4  N.  E.  IJSC. 

Other  cases,  however,  have  held  the  rule  to 
be  that  aaalgneea  for  tbe  benefit  ot  credltora, 
holding  under  a  lease  to  an  aaslgnor.  stand  on 
the  same  tooting  as  other  assignees  by  deed  or 
act  ot  the  parties,  as  distinguished  from  aa- 
ilgneea  In  law,  such  as  aaslgnees  under  bank- 
■upt  or  Insolvent  laws  ;  and,  when  aued  for  rent, 
t  la  not  to  reach  a  fund  held  by  them,  bat  aa 
persona  who,  for  convenience  or  accommodation 
the  mjnsgement  ot  tbelr  trust,  have  cboam 

take  the  place  ot  former  tenants,  and  become 

rsonally  reBponsibla  as  such  tenants.     Grant 

Gill,  2  IVbart.  42. 

And  1(  has  been  held  that  a  landlord  cannot 
prove  against  a  bankrupt's  estate  tor  rent  sc. 
crulng  nC(er  tbe  bankruptcy,  and  neither  tfas 
bankrupt  nor  his  assignee  can  claim  to  oeenpy 
■'le  leased  premises  thereafter  without  paying 
tnt  In  full,  unless  It  has  been  prepaid  by  the 
bankrupt;  and.  If  either  condnues  to  occupy,  ha 
Is  liable  personally  for  tbe  rent,  and  tbe  land, 
lord  baa  bis  lien  on  the  goods  on  tbe  premlsea 
the  same  as  egsinst  other  tenants,  and  tbe  ex- 
penses ot  the  settlement  ot  the  estate  cannot  ha 
deducted  from  his  rent.  Re  Commercial  Bulle- 
tin Co.  2  Woods,  220,  Fed.  Caa.  No.  3.060 :  Back- 
uer  V.  Jewell,  14  Nat.  Bankr.  Reg.  S86. 

In  the  lllluDls  esse  ot  Bmltb  v.  Goodman, 
however,  while  tbe  appellate  court  was  ot  opin- 
ion (411  111.  App.  5301  that,  It  an  assignee  for 
credllorB  Is  charged  with  rent  of  (he  InaolvenCa 
leasehold  as  assignee  ot  the  lease,  on  the  ground 
that  be  baa  elected  to  take,  he  Is  charged,  not 
representatively,  but  personally,  the  supreme 
court  said  (149  III.  TO,  36  N.  E.  621)  that  thtn 
can  be  no  claim  for  t«n(  ot  the  prcmlBea  against 
the  aealgnee  o(ber  (ban  In  bis  trust  capacity. 

And  when  a  receiver  la  held  personally  liable 
tor  the  ren(  ot  premises  occupied  by  him  In  the 
discharge  ol  hia  official  duties,  having  funds  In 
his  bands,  the  court  will  reimburse  to  him  any. 
thing  he  Is  perBonally  compelled  to  pay.  Peo- 
ple V.  UDlverBRl  I,.  Ins.  Co.  30  Hun.  142. 

See  also  Anderson  v.  Ilamlltan,  18  Daly,  IS. 
8  N.  y.  Supp.  858 ;  Ho  I.udeke.  22  Misc.  6T3,  BO 
>■.  Y.  Supp.  932.  tupra,  11.  g,  1. 

III.  lAabtUlu  of  !««(«#. 


Tbe  general  rale  would  seem  to  be  that  a  leases 
remains  liable  under  the  covenants  o(  a  lease, 
notwithstanding  his  Insolvency,  and  the  ap- 
pointment ot  a  receiver  of  his  elfeets,  or  his  as- 
Blgnment  for  the  benefit  of  creditors,  or  his  dla- 
cbnrge   under    the    bankruptcy   lawa.     Bnt   this 

Thus,  K  has  been  bold  that  the  relation  Of 
landlord  and  (eneut  cesses  when  an  adjudication 
of  the  bankruptcy  of  the  tenant  la  made,  and  all 
personul  obllgutlon  to  tbe  landlord  growing  out 
ot  the  lense  Is  ended,  lie  JelTerson,  03  Fed.  048, 
2  Am.  Bankr.  Hep.  200;  Bray  v.  Cobb,  3  Am. 
Uankr.  Bcp.  788:  Bailey  v.  Loeb,  2  Woods.  578. 
red.  Cas.  No.  739*  Re  Hays,  F.  k  W.  Co.  117 
Fed.  87H. 

And  BUbstnntlally  the  same  was  held  In  Han- 
son V.  Stevenson.  1  Barn.  &  Aid.  303*  and  Welch 
Y,  MeyerB,  4  Campb.  348. 

And  that  a  claim  for  rent  of  a  house  under  a 
lease  to  a  father  and  his  two  sons  aa  Joint 
lessees  cannot  be  excepted  from  the  operation  ot 
B  cerdncate  of  discbarge  In  Insolvency  granted 
to  Ibe  two  sons  on  the  plea  (hat  the  family  con- 
slated  ot  (he  fa(ber,  hIa  wife,  a  daughter,  and 
four  sons.  Including  the  two  defendanta,  on  (ba 
ground  that  (be  rent  was  witbia  the  claai  of 


ILLUIDIS  SOPmEltE  CoUBI. 


Fkb.. 


r.  BobertB. 


"DecesMuicB."  wai  held  In  FiTiDpton 
12  A 1  ten,  368. 

In  Re  Ella,  98  F«d.  967,  S  Am.  Bankr.  Rep. 
664,  bowever,  Re  Jefferaon,  93  Fed.  848,  2  Am. 
Bankr.  Rep.  206,  aupra,  iroa  crKlclaed,  the  couct 
■aflns  that  It  thooght  that  the  remark!  made  In 
that  caee  were  made  somewliat  hastll;,  unJess 
ther  ore  to  be  token  ai  limited  to  the  particular 
leBw  in  gaestlon,  or  made  to  depend  upoD  aome 
pecnllar  proTialon  of  the  state  atntutea. 

And  In  the  former  case  the  rnle  wbh  In  Id 
down  that  a  lease  coalalnliiK  no  prOTlalon  for 
the  re.eatry  bf  the  landlord  on  nonpaymeat  of 
rent  la  not  determined  b;  the  bankruplcr  of 
the  leaaee,  but  only  bj  the  re^^eotry  ot  the  le«aor 
after  aocb  bankruptcy,  the  bankrupt  remaining 
tenant  aa  before. 

Under  Chla  rule,  an  adjudication  that  n  leaaee 
holding  DUder  an  useiplred  lenae  ta  a  bankrupt, 
made  at  a  time  when  be  owea  no  rent,  doea  not 
terminate  the  lease.  Bernhardt  r.  Curtis  (La.) 
M  Cent.  L.  J.  lOT. 

And  a  discharge  under  the  Ne«  York  In. 
aolvent  art  la  not  a  bar  to  an  action  against  the 
leasee  on  an  eipreaa  coTcnant  to  pay  rent, 
brought  to  recover  rent  accnilng  aubaequcnC  to 
the  discharge.  LanMng  T.  Prendergaat,  9 
Johna.  12T. 

And  the  bankruptcy  of  a  lessee  eannot  l>e 
pleaded  In  bar  of  an  action  against  him  by  hla 
leasor  on  a  covenant  for  rent.  Mills  y.  Aurlol. 
1  H.  Bl.  433,  4  T.  B.  M  1  Savory  v.  Stocking.  4 
Cash.  60T:  Bernhardt  v.  Curtla  (La.)  S6  Cent. 

Uerahardt  v.  Cur^ 


J  pay  r 

during   bis   tenancy,  notwllhstanding  the  I 
that  be  baa  become  a  bankrupt,  and  that  the 
premises  are  occupied  by  bis  assignees  during 
a  part  of  the  time  for  which  the  rents  accrued. 
Boot  v,  Wllaon,  8  East,  311. 

And  a  discharge  in  bankrupti'y  ta  not  a  bar 
to  a  recovery  against  the  bankrupt  (or  a  quar- 
ter'a  rent  falling  due  after  the  dlacharge,  where 
the  bankrupt  occupied  the  premlaea  to  the  end 
of  the  quarter.  Savory  f.  Stocking,  4  Cuah. 
607. 

Or  to  a  recovery  for  rent  accruing  after  pre- 
■eating  the  petition  In  bankruiitcy  upon  a  lease 
held  by  (he  bankrupt  taken  before  that  time, 
Sllnemcts  v 


ment  with  regard  to  a  term  of  yean  In  the  as- 
signor, and  hia  acceptance  of  the  term,  tbfr 
'- —  remains  in  the  bankrupt,  and  the  bankrupt, 
30t  the  assignee,  is  liable  for  the  payment 
nt  accming  subsequent  to  the  bankruptcy. 
Copeland  v.  Stephens,  1  Bam.  A  Aid.  S94. 


a  It  a 


nction  for 


eruing  after  the  decree  and  before  the  dlacbai^. 
I'renllBS  v.  Klngstey,  10  Pa.  laO. 

And  a  discharge  of  an  Inaolvent  lessee  of  real 
estate  lor  a  term  of  yesrs  with  covenant  to  pay 
rent  at  stated  periods  la  not  a  bar  to  an  action 
by  the  leaaor  on  auch  covenant  tor  tent  accru- 
ing aubaequent  to  the  date  ot  tbe  leaaee'a  In- 
solvency. Bodlck  «.  Bunker,  84  Me.  441,  24 
Atl.  fiW7. 

Nor  Is   a   dlacharge   nnder    the  Pennsy1< 
Insolvent  act  of  IS14,  a  bar  to  an  action  Hgalnat 


Hamilton 


A  the  r  ton. 


the  I 

enant   to  pay   gi 

dlacharge. 

(Pa.l  87. 

And  a  dlacharge  of  a  debtor  under  the  Masea- 
chuaetts  composition  act  of  1884,  chap.  236. 
from  all  debts  due  to  any  person  doea  not  op. 
erate  to  releaae  the  debtor  by  virtue  of  Mass. 
Pub.  Stat.  chap.  137,  |  20,  relating  to  the  ef. 
feet  Of  a  discharge  In  Insolvency  from  rent  ac- 
cruing under  a  written  lease  subeeqaemly  to  the 
date  ot  the  discharge.  Mason  v.  Clougb,  11 
Uaea.  380,  20  N'.  E.  S36. 

Until  some  act  la  done  by  an  aaalguee  of 
bankrupt  manifesting  bla  sssent  to  tbe  aaslg 
S9h.B..  A. 


r  by  a 


it  of  a 


surrender  to 

the  landlord ;  Ihe  lease  still  remains  In  tbe  tn- 

Ivent  until  there  la  some  act  ot  forfeiture  aa, 

:  Instance,   nonpayment  of  rent.      Corepaugb 

Westfall,  57  Minn.  121.  GB  N.  W.  689. 

In   the  above   case,   Hanson   v.   Blevenaon.    1 

rn.  A  Aid.  303,  and  Welch  T.  Hyen,  4  Campb. 

348.   holding  tbe  nonliability  of   the  bankrupt. 

were  dlatlugulahed  upon  tbe  ground  tha.t  ther 

were  decided  under  a  bankrupt  law  which,  pro- 

'ided  that  the  bajikrupt  was  not  llahie  under  tb» 

^oveoanta  In  the  lease  after  the  aaalgnee  hoA 

accepted  It. 

Nor  can  receivers,  aa  matter  ot  taw,  abrogate 
a  lease  which  wsa  valid  and  binding  between  a 
railroad  corporation  and  Ita  leaaee  aa  between 
leaaor  and  leasee :  the  lease  mast  stand  until  It 
Is  abrogated  hy  resort  to  some  of  the  conditions 
contained  In  It.  New  York,  P.  t  O.  It.  Co.  v. 
New  York,  L.  K.  A  W.  R.  Co.  58  Fed.  £69. 

And,  upon  the  dlasolntloo  of  an  Insolvent  cor- 
ponitlon,  Its  assets  become  a  trust  fund  tor  the- 
payment  of  Its  debts,  including  debts  to  after- 
wnrda  mature,  as  well  ss  accrued  Indebtedneaa  ; 
and  auch  dlssolutltm  will  not  bave  the  effect  of 
terminating  a  lease  to  the  corporation,  so  that 
the  covenant  to  pay  rent  will  cease  to  l»a  ob- 
ligatory. People  T.  National  Trust  Co.  83  N. 
y.  883. 

So,  where  ■  railroad  lease  should  be  rraounced 
by  receivers,  no  part  ot  the  denclencles  result. 
Ing  from  tha  leased  lines  of  railroad  can  be- 
charged  against  or  paid  out  of  the  Incomea  or 
out  of  the  corpus  of  tbe  truat  estate :  these  de- 
llclenclea  must  all  be  paid  by  the  railroad  which 
respectively  cauaed>them.  Mercantile  Truat  Co. 
V.  farmers'  Loan  &  T.  Co.  26  C.  C.  A.  883,  4» 
U.  S.  App.  462,  81  Fed.  254. 

IV.  LJ«MI1(«  0/  thlid  periOHt. 

Third  persons,  such  as  creditors,  mortgagees, 
etc..  are  aometlmes  held  liable  under  pectillar 
circumstances  for  rent  under  a  lease  to  an  bi- 
solvent  lessee  while  the  leasehold  Is  la  the 
hands  ot  a  receiver  or  assignee. 

Thus,  where  a  creditor  of  a  lessee  procures 
the  entry  of  a  Judgment  agalnat  the  lessee  and 
a  return  ot  eiecutlon.  and  takes  out  a  cred- 
itor's bill  for  the  purpose  ot  placing  the  lessee's 
property  in  the  banda  of  a  receiver  and  under 
the  protection  of  the  court  In  order  to  prevent 
creditors.  Including  the  leaaor,  from  reaching  It 
by  the  usual  means,  and.  by  litigation,  delays 
otber  creditors  for  a  long  time,  the  creditor  In- 
stituting the  improper  procedure,  and  procuring 
Ihe  appointment  of  the  receiver,  must  stand  all 
the  cost  of  the  receivership.  Including  the  ex- 
penses thereof,  and  will  be  required  to  pay  the 
lessor  Ihe  balance  due  tor  unpaid  rent  as  a  part 
of  such  costs.  Hughes  v.  Link  Belt  Machinery 
Co.  05  III.  App.  S2:<,  Affirmed  In  Link  Belt  Ma- 
caiNEOT  Co.  V.  nt'OHEa. 

And  where  the  earnings  of  a  railroad  held  un- 
der lease  have  been  applied  by  the  lessee  to  the 
payment  of  Ihe  Intcreat  8n  Hrat-mortgsge  bondi, 
leaving  the  rent  uopald.  the  equity  of  the  lessor, 
if  any,  eilsls  as  against  the  holders  ot  Ihe  nrat- 
mortgage  bonds,  who  actually  received  the  mon- 
ey to  which  be  claims  to  be  equitably  entitled, 
and  not  against  the  proceeds  of  the  sale  of  the- 
railroad  on  foreclosure.  St.  Louta,  A.  &  T.  H. 
K.  Co,  V.  Clevelnnd.  C.  C.  &  L  H.  Co.  126  U.  8. 
058,  31  L.  ed.  83'J.  8  Sup.  Ct.  Rep.  1011. 

But    an    unregistered   company,    which   wis 


ISO*. 


LisK  Belt  MACBiNtmi  Co,  v.  HnoHES. 


foortEiBFc  In  possess! an  ot  lends  sabJecC  to  a 
i*Bt  charge,  which  ws»  wound  up,  after  which 
tbe  liquldatora  p&ld  the  »at  charge  tor  same 
time,  and.  flndlag  tbe  anaaal  valne  of  the 
property  not  equal  to  tbe  rent  oharge,  the;  ob- 
tained leuTe  to  dispose  ol  the  lajid,  and  gave 
notice  to  the  tenant  in  occupation  and  to  tbe 
owner  of  the  rent  charge  that  they  repudiated 
It, —  la  liable  for  the  rent  charge  only  while  It 
waa  owner  of  tbe  land,  aucb  repudiation  of  own- 
ership belne  'hat  ot  tbe  liquidator ;  and  no 
■ubseqaent  clatni  can  be  made  for  the  rent 
tharge.  fie  Blackburn  k  Dlsti'lct  Beneflt  BIdg. 
Hoc.  L.  R.  42  Ch.  Div.  343. 

So,  where  a  receiver  of  a  rnllroad  company 
holding  rolling  stock  under  a  car-truaC  lease, 
title  thereto  remaining  In  the  lessor  until  the 
rental  has  paid  tlie  purchase  price,  turns  over 
the  openillon  of  the  road  nod  rolling  Block, 
with  the  Bnnctlon  of  the  court,  to  another  com- 
pany, wblch  Bllpulates  to  pay  all  tbe  expenses 
of  tbe  operation,  the  laller  company  becomes 
liable  to  tbe  lesaor  and  owner  for  reasonable 
compensation  for  their  use  ua  the  agent  or  rep- 
resentatlvo  of  the  receiver.  Piatt  T.  Thlladel- 
phia  i  K.  It.  Co.  28  C.  C.  A.  4S8,  S3  tJ.  8.  App. 
452.  84  Fed.  535. 

And  a  common-law  receiver  of  leasehold  prop- 
erty, who.  after  a  Judicial  aaie  of  It  and  the 
piaflng  of  the  purchaser  In  possesBlon,  pays  se- 
emed reut.  thereby  wrongfully  appllea  a  fund 
In  court  for  the  beneflt  of  the  purcbaaer.  which 
the  latter  may  be  compelled  to  repay  to  him  la 
an  action  at  latv  In  which  the  rights  of  all  the 
parties  con  be  adjusted,  although,  by  the  terras 
of  the  sale,  the  purchaser  wns  to  receive  the 
properly  free  from  claims  of  such  rent.  9lokea 
V.  Hoffman  House,  IST  N.  Y.  554,  63  L.  R,  A. 
8TI).  GO  N.  R.  eer.  Affirming  46  App.  Dlv.  120, 
01   N.  Y.  Supp.  821. 

And  auch  purchaser  cannot  set  up  the 
amount  whieh  be  had  been  compelled  to  pay  on 


/Mil. 


t  him  by  t 
alleged  to 


lave  twen  made  o. 


His  remedy  la  by  appllcalion  In  the  foreclos- 
ure suit,  and  not  by  an  Independent  litigation 
with  tbe  receiver  at  lav.     ifild. 

So.  parchasers  on  foreclosure  of  a  railroad 
•yslem  are  liable  when  a  reorganization  acheme, 
carded  out  by  tbe  foreclosure,  contemplated  and 
Included  tbe  beneRts  of  a  previously  executed 
reeeivErBbip,  as  well  as  the  receivership  eie- 
cated  under  the  bill  for  foreclosure,  and  the 
mortgage  bondholders  had  the  lull  benefit  of 
the  earnings  and  advantages  of  the  receiverahlp, 
and  (be  foreclosure  decree  expressly  stipulated 
that  the  purchaser  should  take  tbe  property 
subject  to  the  receivership  debts  for  the  rental 
of  a  leased  lino  wblch  was  taken  posseaalon  of 
by  the  receive™,  that  being  a  receivership  obli- 
gation. Central  R.  &  Bkg.  Co.  v.  Farmers'  Loan 
*  T.  Co.  TO  fed.  IBS. 

In  Tradesman  Pub.  Co.  v.  KnoivlIIe  Car 
Wheel  Co.  BJ  Tenn.  834,  31  I..  R.  A.  503.  32 
B.  W.  10»T.  however,  it  was  held  that  a  pur- 
chaser at  a  chancery  sale  of  an  unexpired  term 
ot  a  leasehold  In  the  handa  of  a  receiver  Is  not 
chargeable  with  tbe  contract  rental  ot  tbe  or- 
iginal lease  for  the  balance  ut  Ihe  term, 

V.  ConcIusfoB. 
Neither  a  receiver,  nor  an  aaalgnee  tor  the 
benefit  of  creditors  or  In  bankruptcy,  is  bound. 
merely  because  he  la  auch,  to  payment  of  rent 
for  premises  held  under  lease  by  the  insolvent 
at  the  lime  ot  the  Insolvency.  To  bind  bim 
therefor,  hla  election  to  adopt  or  accept  the 


I  unequivocally  appear;  and.  i 
instructive  possession  la  necessary  t 
9  L-  R.  A. 


t  least 


him  liable,  tbe  mere  act  ot  taking  possession  of 
Ihe  leasehold  eatnte  1h  not  generally,  alone.  saBI- 
clent  to  bind  him.     '  -       --- 


him.     '*'flliJBF  DOsaes^lon  nnder  tn 
ument  epeclaliy  dlfecling  ]i,  now- 


ng  Ibe  piijiS 
tei-ms,  constitute  an  adoption  of  Ihe  lease,  which 
will  render  him  liable  for  rent  thereunder;  and 
Ihe  rule  is  Ihe  same  wilh  reference  to  tnking 
ponseiialon  under  an  order  providing  for  a  re- 
celreralilp,  Ihe  whole  or  main  purpose  of  which 
Is  to  prevent  Ihe  d lain tegrni  Ion  of  a  railroul 
nystem  cnmiKiscd.  at  least  in  part,  of  leased 
lines,  and  to  malnleln  such  system  as  a  going 
concern.  But  a  mere  attempt  on  the  part  Of 
the  receiver  or  aaalgnee  to  utlllie  a  lease  to 
Ihe  Insolvent,  and  make  It  available  to  the  es- 
tate, BTicli  ns  nn  attempt  to  sell  It.  docs  not  con- 
stitute an  adoption  of  tbe  lease  wblch  will  ren- 
der him  liable  for  rent.  N'or  does  (he  mere  tak- 
ing and  holding  possession  for  a  reasonable  time 
for  tbe  purpose  of  winding  op  the  business  and 
removing  the  assigned  goods;  (bough  using  tha 
leasehold  premises  for  tbe  purpoae  of  selling  th» 
aaslgued  goods  at  retail  would  usually  be  re- 
garded aa  an  adoption  ot  Ibe  lease. 

Likewise,  a  mere  holding  tor  a  reasonable 
time  for  (be  purpose  of  making  an  ln(el]iglbl» 
election  as  to  whether  or  not  be  will  reject  (h» 
leaae  and  withdraw  or  accept  It.  and  becom« 
bound  for  the  rent,  does  not  constl[u(e  an  ae- 
cep(auce:  whnt  conslltutes  a  rensonable  tima 
within  Bhlch  lo  make  such  nn  election  depend- 
ing upon  the  character  of  the  leasehold  and  of 
the  estate  and  the  surrounding  circumstances. 
And  holding  possession  in  Ignorance  that  the 
property  Is  leasehold  property  is  not  an  election 
to  adopt  Ihe  lesse,  where  it  was  promptly  re- 
pudiated, or  posseaalon  was  prompdy  Barren- 
dered  when  that  tact  was  learned.  \ 

The  act  «t  a  receiver  ot  assignee,  however. 
In  holding  premises  leased  to  (be  Insolvent  debt- 
or for  the  purpose  of  carrying  on  tbe  business  j 
of  the  lessee.  Is  almost  unlveraaily  regarded  as  I 
nn  adoption  ot  the  lease  which  will  n     '      '  ' 


e  fori 


It  then 


inder. 


have  that  effect  depending*  I 
upon  duration  aa  well  as  the  character  of  Ihe  \ 
acts  performed,  auch  acta  being  required  to  b»    ' 
acts  of  business  as  dlstlngulahed  from  acts  ot 
removal.     And   occupation   and   continued   pay- 
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signee  might  amount  to  an  adoption  or  accept- 
nnce  of  a  lease  to  the  insolvent,  alnce  the  lessor 
may  on  the  Insolvency  ot  tbe  lesaee  and  non- 
payment of  rent  re-enter  at  nay  (Ime  for  con- 
ditions broken.  It  is  his  du(y  to  require  an  elec- 
tion It  be  wlsbes  one.^and.  If  he  fails  (o  do  bo. 
and  fails  to  demand  posseaalon,  his  claim  will 
be  deemed  to  have  been  waived, — at  least  in  the 
absence  of  aasela  fi-om  which  rents  ought  to  be 
puld.  And  Hince  an  aaslgoee  of  a  tease  is  liable 
only  while  privity  of  estate  conllnuee,  a  re- 
ceiver or  assignee  is  usually  held  liable  for  rent 
only  while  he  occupies,  tbough  during  such  time 
tbe  llablllly  is  usually  deemed  to  be  baaed  upon 
the  covenants  of  the  lease,  and  not  upon  ns« 
and  occupation.  And,  even  tbough  the  lease 
was  not  adopted,  a  receiver  or  assignee  la  usual- 
ly required  to  pay  for  his  actual  occupation, 
though  in  such  case  It  Is  usually  on  (be  luan- 

A  lessor  usually  cornea  in  as  a  preferred  cred- 
Itor  agalna(  the  estate  of  hia  Inaolvent  lessee  In 
Ihe  hands  of  a  receiver  or  assignee,  for  rentjaiir- 
Jng  the  occupancy  if  sjich  racei vat-flc~aii^a^ 
onThETTieory  that  such  rent  [s  a  neceasary  ei- 
penae  of  the  truat,  (hough  aome  of  tbe  cases 
make  the  right  to  priority  depend  on  tb«  ei- 
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titlenee  o(  the  rlffbt  lo  a  Ilea  (or  reot.  or  tbe 
rlKbt  to  dlstrHln.  And  rent  or  leiard  lines  of 
rallruid  will  uot  be  preferred  bj  being  illowed 
M  opernllDg  eipensei  bb  agiilDEl  a  martgasee 
or  oilier  preferred  creditor,  ichea  the  funda  of 
Ibe  rei-elrersblp  nre  not  BiitncleQt  tor  tbe  pny- 

Tbls  llabllltr  of  a  receiver  or  aMlgaee  for 
.  rent  of  leBsebold  premlspa.  vealed  In  the  In- 
■olTent  at  ibe  time  of  ibe  Insolvenvr,  la  uiuaDy 
regarded  as  a  liability  la  bis  reproscatatlve  en- 
paclty,  and  not  a  personal  one:  thouRb  some  of 
ttie  cascR  have  drawn  a  dlmlni'llon  between  as- 
-algnees  by  tbe  volunlnry  act  of  [be  parlies  and 
asGli^aees  In  law,  holding  The  former  liable  per- 
■□□ully  Da  havlag  voiuDtarlly  taken  tbe  place 
of  the  former  tenanla.  Dy  the  decided  prepon- 
derniK'e  of  nnthorlly,  however,  neither  a  receiv- 
er, nor  oa  asslgaee  In  bankruptcy,  nor  an  aa- 
Blgnce  for  tbe  benedt  of  creditors,  la  held  per- 


e  haa  n 


from. 

Ad  adJudlcalloD  o(  the  bnakruptey  of  a  ten- 
ant haa  been  held  to  terminate  hli  liability  to 
biB  landlord  under  a  lea  Be ;  but  tbe  prepondei^ 
aace  of  authority  would  aeem  to  be  in  favor  o( 
tbe  rule  that,  until  tbe  re-entry  by  tbe  land- 
lord, be  remains  a  tenant  and  liable  as  such: 
and,  though  leased  premlaes  are  In  the  handa 
of  A  receiver  or  an  aialgaee  for  the  benefll  of 
creditors,  neither  tbe  reeelvenhlp.  nor  tbe 
aaslftnment.  afTecta  the  Insolvent's  lloblllty  under 
th»  eovenaulB  of  Ibe  lease-  And  a  creditor  who 
procures  a  receivership  for  hla  own  purposes, 
thus  delaying  other  creditors  and  necessitating  a 
continued  occupation  of  leasehold  premises,  may 
be  be)d  liable  for  rent  during  the  period  of  oc- 
cupation oiade  necessary  by  bla  Improper  acts- 
And  purchBsera  may  also  be  held  liable  for  rent 
of  premises  occupied  by  a  receiver  when  they 
lake  subject  (j  all  llene.  P.  H.  B. 
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1.     Unde-rtKlilnar  lo  nopk  bb  brakpunn, 
or  contlnnliiK  at  n-orli  wltfaont  eoDf 

plalBt.  with  knowledge  (hat  the  railroad 
company  habitually  exceeda  the  speed  flted  by 
ordinance  In  running  trains  through  a  mu- 
alclpamj.  Is  sn  aaxumpllon  of  the  risk  of 
fluch  excess  of  speed  so  far  rs  tbe  protect lOD 
ot  the  ordinance  Is  concemed- 
X.  To  reudrr  ■  mllroiid  eanipBnr  ■<*- 
bl«  for  the  deatli  of  ■  tirBkennii  who 
fell  from  the  train  wblle  It  wbb  running  at 
greatPi  speed  than  he  had  consented  to.  siieb 
speed  must  have  been,  uot  only  aegllgeDt,  but 
the  opcrallDg  cause  of  the  Injury. 
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APPEAL  by  plnintifT  from  a  judgment  of 
the  District  Court  for  Scott  Countj  in 
favor  of  defendant  in  an  action  brought  to 
recover  dainaf^ea  for  allep^d  negligent  killing 
of  plaintifTV  inteHtatc.     Affirmed, 
The  facta  arc  otated  in  tlie  opinion. 


NoTR, — Ab  to  aasumptlon  ot  risk  by.  or  con- 
tributory negligence  of,  aisrvant  In  remaining  In 
employment  after  knowledge  of  danger,  see  Llm- 
berg  V.  tilenivood  Lumber  Co.  ICal.)  49  L.  R.  A. 
;i3.  and  note,  and  ttaoderson  t.  Panther  Lum- 
ber Co.  (W.  Va.l  55  L.  B.  A.  908. 

As  to  defense  of  i:oIentl  nun  fli  ia)urla  to  Oc- 
(lona  by  Injured  servant.  Bee  O'Ualev  v.  South 
Bostoa  Gaslight  Co-    (Masa.)    17  L.  B.  A.  IGl. 

Aa  to  effect  of  Btatute  making  employer  liable 
to  employees  for  defects  In  ways,  mncblnery. 
«tc.,  upon  defease  of  contributory  negligence  or 
assumption  of  risk.  F.>e  Coley  V-  North  L'arollaa 
a.  Co.  (N.  C.)  5T  L.  B.  A.  817,  and  cases  In 
ttolt  therelo;  also  Mmtelth  v.  Kokc 
Enameling  Co.  (lod.]  GS  L.  It.  A.  014 
Si)  L.  R.  A. 


Slnasrs.  E.  M.  BhAmn  and  Ely  *  Bnib. 

for  appellant; 

The  swaj'ing  and  jolting  of  the  cars  waa 
incre.iipii  Uy  the  illegal  rate  of  speed,  and  it 
mi,^ht  reasonably  have  cauwd  the  fall ;  and, 
trhnre  there  is  but  one  sufficient  cSiUse  shown, 
it  is  a  warrantable  preauniption  that  tliat 
was  tbe  canw  of  the  accident. 

»roirn/ieW  v,  Chica<ro,  R.  [.  d  P.  B.  Co. 
107  loua,  2j4,  77  N.  W.  1038. 

Tbe  engineer  knew  that  it  would  be  more 
harjii'dous  for  the  brnkeman  to  remain  on 
the  cnrs,  whether  standing,  sitting,  or  mov- 
ing, than  if  the  train  was  running  at  the 
rate  required  by  law  and  the  rules  of  the 
company;  and,  knowing  all  these  things,  he 
ran  his  train  at  a  rote  of  speed  which,  not 
only  wad  admittedly  unlawful  and  in  viola- 
tion of  tlic  rules,  but  which  bn'ond  question, 
under  the  evidence,  was  dangerous. 

Louisville  rf  N.  R.  Co.  v.  Rillner,  21  Ky. 
L.  Kep.  182(i,  50  S.  W-  fl54. 

It  »:honld  be  presumed  that  the  negligent 
rate  of  speed  over  the  switches  caused  the 
injury,  even  if  the  proximate  cause  of  in- 
jury waa  not  a  question  for  tlie  jury. 

Wartl  V.  Chicago,  B.  d  Q.  R.  Co.  87  Iowa, 
60,  C5  N.  W.  908;  Broitm/ield  v.  Chicago.  II. 
I.  &  P.  R.  Co.  107  Iowa,  254,  77  N.  W.  '1038; 
Nr(/J«  V.  Bl.  Lours  d  S.  F.  Co.  127  Mo. 
asil,  30  S.  W,  125;  Fiih  v.  Illinois  C.  R.  Co. 
9S  Iowa.  702,  06  N.  W.  005. 

The  proof  that  deceased  was  in  his  place 
of  duty,  and  was  a  careful  brakeman,  is  suffi- 
cient proof  that  he  was  not  negligent. 

Riimn  v.  Chicago,  Jtf.  d  Bt.  P.  R.  Co.  8(1 
Iowa.  430,  .IS  Am-  Rep.  237.  30  N.  W.  25: 
Greenleaf  v-  Utinots  C.  R.  Co.  29  Iowa,  H, 
4  Am.  Rep.  181;  Belair  v-  Chicago  A  fl.  IV. 
U.  Co.  43  Iowa,  876;  Reynolds  v.  Keokuk, 
72  Iowa,  372,  34  N-  W.  167 ;  Barker  v.  Bur- 
lington, C.  R.  d  K.  R.  Co.  8S  Iowa,  400,  56 
N.  W.  3I«;  Fish  v.  Illinois  P.  R.  Co.  Oli 
Iowa,  702,  65  N.  W.  095 ;  Pringle  v.  Chicaqo. 
\  R.  I.  d  P.  R.  Co.  64  Iowa,  CIS,  21  N.  W. 
'  108 1  Uorbey  y.  Chicago  d  N.  IV.  R.  Co.  105 
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Iowa,  46,  74  N,  W.  7B1 ;  Fo»  t.  Chieago,  8l. 
P.  A  K.  C.  R.  Co.  86  lowi,  376,  17  L.  K.  A. 
280,  S3  N.  W.  2G0, 

It  would  be  manifeBtl;  impossible  to  show, 
•flirmatively,  that  deceased  did  not  stumble 
-or  jump  from  tbc  train;  but  it  ia  n  question 
for  the  jury  to  determine,  from  ail  t^e  facts 
and  circumstances  surrounding  the  case, 
whether  be  did  or  not. 

Barnhart  v.  Chicago,  if.  rf  St.  P.  R.  Co. 
87  Iowa,  855,  00  N.  W.  002;  Brann  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  53  Iowa,  5BS,  30  Am. 
Rep.  243,  e  N.  W.  G;  UtildoinnBy  v.  Iltinoia 
C.  R.  Co.  32  Iowa,  177;  Dalton  v.  Chicago, 
R.  I.  dc  P.  R.  Co.  104  Iowa,  27,  73  N.  W. 
340;  Uoiikinson  v.  Knapp  <t  8.  Co.  02  Iowa, 
328,  CO  N.  W.  053. 

The  deceased  did  not  know,  and  had  no 
meuis  of  kuowing,  at  wbat  rate  of  spiu>d  this 
train  would  be  run;  but  hu  had  a  right  to 
presume  that  the  railroad  company  would 
-obey  the  law  and  the  ordinance  and  the  rules 
■at  the  company. 

Loticryan  v.  Illinoia  O.  R.  Co.  87  Iowa, 
766,  17  I,.  R.  A,  254,  4B  N.  W.  852,  53  N.  W. 
■230;  Moore  v,  Chicano,  St.  P,  it  K.  C.  B.  Co. 
102  Iowa.  507,  71  n!  VV.  660. 

The  ne;;li^nce  was  a  violation  of  the  law 
in  the  manner  of  operating  the  train,  and, 
because  it  was  done  once,  was  no  indication 
that  it  would  be  done  asain ;  in  fact,  one  has 
«  right  to  presonie  the  law  ivill  be  obeyed. 

Moore  V.  Chicago,  HI.  P.  iJ  K.  C.  li.  Co. 
102  Iowa,  507,  71  N.  W.  500. 

Because  a  uegligent  act  ia  a  custom,  it 
■*loe9  not  relieve  from  liability. 

Hamilton  v.  I)cs  iloinrs  YalUy  R.  Co. 
30  Iowa,  31 ;  Beard  v.  Illinoia  C.  H.  Co.  7Q 
Iowa,  522,  7  L.  B.  A.  280,  44  N.  W.  800; 
Melov  V.  Chicago  &  y.  IV.  R.  Co.  77  Iowa. 
740,  4  U  R,  A.  287,  42  N.  W.  563;  Uosic  v. 
Chicago,  R.  I.  A  P.  R.  Co.  75  Iowa,  083,  37 
N.  W.  BU3;  Conncrs  v.  Burlinglon.  C.  R.  & 
X.  R.  Co.  74  Iowa,  383,  37  N.  W,  BBC. 

Continuance  of  employment  caji  only  be 
&  waiver  of  past  damages,  and  cannot  apply 
to  proH|>cctivo  ones. 

Marker  v.  BurUngton,  C.  R.  d  X.  R.  Co. 
S8  Iowa,  400,  63  N.  W.  310;  Baldirin  v.  St. 
Louii,  K.  &  .V.  W.  K.  Co.  63  Iowa,  212,  18 
N.  W.  884;  Gnoileaf  v.  Dubuque  d  8.  C.  R. 
Co.  33  Iowa,  57. 

On  rehearing. 

A  verdict  will  be  directed  for  defendant 
■cnXy  when  there  k  no  evidence  which  reaaon- 
&bly  tends  to  entabtish  plaintifl's  case. 

Ithcruood  V.  /(.  L.  Jenkins  Lumber  Co. 
84  Siinn.  42.1,  87  N.  W.  931. 

The  only  undisputed  (act  in  the  case  is 
.tliat  of  the  death  of  the  decedent. 

All  the  evidence  tends  to  prove,  if  it  docs 
.not  conclusively  prove,  that  if  the  train  had 
been  run  at  0,  or  7,  or  8  miles  an  hour,  Flen- 
nagan  would  not  have  been  killed. 

A  high  rate  of  speed,  while,  perhaps  not 
Tiefrligence  per  ge,  may  beconie  an  element  of 
.negligence;  and  the  jury  mny  And  it  to  be 
negligence  when  taken  in  connection  with 
.the  surroundings. 

Uelog  V.  Chicaijo  d  ?f.  W.  R.  Co.  77  Iowa, 
743.  4  L.  II.  A.  287,  42  N.  W.  583;  Qratiot 
V.  Uitaavri  P.  U.  Co.  110  Uo.  460,  16  L.  H. 
40  L.  K.  A. 


A.  102,  21  S.  W.  1004;  Sailer  v.  Dliea  d  B. 
River  R.  Co.  83  N.  Y.  42;  Arts  v.  Chicago, 
R.  I.  d  P.  R.  Co.  44  Iowa,  284;  Peoria,  P.  d 
J.  R.  Co.  V.  licjnolds,  88  111.  418;  Wallace 
V.  «I.  Louis,  I.  M.  d  8.  R.  Co.  74  Mo.  594; 
2  Thomp.  Neg.  |§  1873,  1875,  1876;  Mitohctl 
V.  Sottlhcni  P.  K.  Co.  87  Col.  62,  11  L.  R.  A. 
130,  25  Pac.  246. 

There  is  not  one  word  of  evidence  that  de- 
cedent had  ever  ridden  upon  a  train  going 
over  this  portion  of  the  road  at  a  rate  of  25 
miles  an  hour,  or  even  at  17  or  12;  or  that 
ho  knew,  or  hod  reason  to  know,  that  auch 
trains  weie  run  at  those  speeds  over  ttiia 
portion  nf  the  track;  nor  that  such  trains 
ever  had  run  at  a  speed  of  15,  17,  25,  or  40 
miles  per  hour. 

Knowledge  of  the  master's  n^ligence  and 
the  danger  therefrom  is  at  the  bottom  of  as- 
sumption of  risk. 

San  Antonio  d  i.  P.  B.  Co.  v.  Engelhorn, 
24  Tex.  Civ.  App.  324.  82.  8.  W.  561,  65  S. 
W.  06:  Snom  v.  Houtatonie  R.  Co.  6  Allen, 
441,  B5  Am.  Dec.  720;  Uaydole  t.  Denver  d 
K.  U.  R.  Co.  IS  Colo.  App.  449,  62  Pac.  905; 
Southern  P.  Co.  v.  Yearijin,  48  C.  C.  A.  407, 
109  Fed.  430. 

If  deeedeot  bad  assumed  the  risk  of  run- 
ning at  a  high  rate  of  speed  in  good  weath- 
er, it  would  not  be  an  assumption  of  th* 
risk  of  the  same  speed  in  hod  weather. 

Knott  V.  Dubuque  d  8.  C.  R.  Co.  64  Iowa, 
402,  51  N.  W.  57. 

Assumption  Of  risk  is  a  matter  of  contract, 
expressed  or  implied. 

Xarrainore  v.  Cleveland,  C.  0.  d  St.  L.  R. 
Co.  48  L.  R.  A.  68,  37  C.  C.  A.  4B9,  96  Fed. 
2D8;  Llogd  v.  Hanea,  120  N.  C.  350,  35  S.  E. 
611. 

The  risks  which  brakemcu  assume  are 
only  those  incident  to  running  the  trains  in 
a  careful,  prudent  manner. 

Conner*  v.  Buitiagton,  C.  R.  d  X.  R.  Co. 
74  Iowa,  380,  37  N.  W.  B8B. 

It  is  only  where  the  evidence  leaves  tho 
material  facta  admitted  or  undisputed,  and 
only  when  these  facts  are  such  that  reason- 
able men  can  fairly  draw  but  one  conclusion 
from  them,  that  the  court  can  properly  draw 
the  case  from  the  Jury. 

Chioigo  G.  IV.  U.  Co.  v.  Price.  38  C.  C,  A. 
23!).  07  Fed.  423;  SioiU!  City  £  P.  B.  Co.  v. 
Stout.  17  Wall.  0.-)7,  21  L.  ed.  745;  2  ReJf. 
Railwiiys.  p.  231  :  Quimby  v.  Vermont  C.  R. 
Co.  23  Vt.  337 ;  J'a/crso«  v.  Wallace,  1  Macq. 
11.  L.  Cas.  748;  Isherxuod  v.  H.  l.  Je'ikint 
Lumber  Co.  84  Jlinn.  423,  87  N.  W.  931; 
Gratiot  v.  Jd'swiuii  P.  R.  Co.  110  Mo.  450, 
10  L.  B.  A.  180,  21  S.  W.  1C04. 

The  protection  of  the  ordinance  is  (or  tho 
benefit  of  any  person  for  whose  prot«i'tion  it 
will  operate. 

Pittsburgh,  0.  C.  d  St.  L.  R.  Co.  v.  Moore, 
152  Ind.  315,  44  L.  H.  A.  C38.  53  N.  E.  2!)0; 
Koat  SI.  Loiiin  Councrting  R.  Co.  v.  Egg- 
nionn,  170  111,  538,  48  N.  K.  B81 ;  Illinois  C. 
R.  Co.  V.  Oilbert,  157  III.  3.)4,  41  N.  E.  724; 
Bliicilorn  v.  Missouri  P.  R.  Co.  108  Mo.  430, 
18  S.  \V.  1103. 

Messrs.  Cook  &  Dodge,  tor  appellee: 

That  party  who  last  has  a  clear  opportu- 
nity of  avoiding  tho  accident,  uotwithstand- 
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ing  the  negligence  o(  liis  opponent,  is  solely 
responaible  far  it. 

Gotclta  V.  Vhicago,  R.  I.  it  P.  K.  Co.  102 
Iowa,  507,  71  N.  VV.  580. 

The  servant  takes  the  risk  of  the  master's 
mode  of  conducting  his  buHinesa,  though  a 
safer  one  might  be  followed,  if  the  servant 
fully  knows  the  risk  and  continues  to  work. 

14  Am.  &,  Eng.  En?.  Law,  p.  845. 

Injury  cauaea  by  the  formation  of  ice  or 
snow  is  a  risk  assumeil  by  a,  railway  em- 
ployee. 

O'Bannon  v.  Louisvilte  d  Ti.  R.  Co.  9  Ky. 
L.  Rep.  706,  6  S.  W.  434;  Adkins  v.  Allanlic 
(£  C.  Aitliiw  U.  Co.  27  S.  C.  71,  2  8.  B.  84H. 

IiMdd,  Ch.  J.,  di-livered  the  opinion  of  the 
court: 

The  freight  train,  eoniposed  of  13  loaded 
cars,  20  empties,  and  the  caboose,  was  made 
up  at  Rock  Island,  from  which  place  it  de- 
parted at  6  o'clock  in  the  morning.  ^Vhen 
it  reached  Perry  street,  in  Davenport,  a  sec- 
ond engine  or  "helper"  was  attached,  and 
together  the  two  pulled  t)ie  train  west  to 
Farnam,  where  the  absence  of  the  head 
brakeman  was  first  discovered.  Kvidcnlly 
he  bad  fallen  from  the  top  of  the  train  about 
16  or  20  feet  west  of  Fillmore  street,  in  Dav- 
enport. Tlie  circuDi.itances  warrajittng  this 
inference  are:  (1)  A  dint  iu  tbe  snow  be- 
tween the  tracks  at  that  place,  as  though  a 
person  had  fallen  some  distanoe  on  the  hip; 

(2)  his  lantern  just  outside  of  the  tracki 

(3)  parts  of  bis  body  and  blood  stains  from 
that  point  to  the  place  where  the  head  and 
trunk  were  found.  It  may  also  be  inferred 
that  he  fell  between  the  third  and  fourth 
cars  from  tho  engine,  for  blood  stains  were 
found  on  the  front  trucks  of  the  fourth  car, 
and  from  there  on  back.  Tlie  running  board 
of  the  third  cai'  was  about  a  foot  wide,  while 
that  on  the  fourtli  car  was  a  foot  higher,  and 
consisted  of  three  strips  about  an  inch  apart, 
and  projecting  over  at  the  end  5  or  0  inches. 
The  tons  were  frosty,  but  upon  examinstiou 
no  indicntions  that  be  had  slipjicd  were  dis- 
covered. Tho  wind  was  blowing  from  the 
nortliwcst,  the  direction  the  train  moved,  at 
a  velocity  of  5  miles  an  hour.  The  teinper- 
iitiire  was  Ilj"  above  zero;  the  humidity  of 
the  atmosphere,  90  per  cent.  Fillmore 
street  is  one  block  west  of  the  semaphore, 
two  blocks  west  of  Marquette  street.  Uetween 
thefie  streets  ma  live  switches, — one  at  the 
semaphore,  connect  ins  with  defendant's 
branch  line  to  the  southwest,  and  the  others 
with  tracks  to  local  industries.  From  I'erry 
street  to  Fillmore  the  road  was  slightly  un- 
dulating, but  from  Fillmore  street  to  Far- 
nam, a  block  less  than  2,7  miles  away,  the 
up  grade  was  4'j  feet  to  the  mile.  Opin- 
ions an  to  the  speed  of  the  train  differ  wide- 
ly, but  the  jury  might  have  found  it  any- 
whero  between  12  and  25  or  30  miles  per 
hour.  All  a^ree  that  it  exceeded  0  miles  an 
hour,  the  limit  lined  by  the  ordinance  of  the 
city  of  Davenport.  Tho  defendant,  then, 
was  negligent  in  violating  the  ordinance, 
and  the  three  grounds  of  the  motion  on  which 
tho  jury  were  directed  to  return  a  verdict 
raise  the  questions:  (1)  Did  euch  n^Ii- 
SO  L.  B.  A. 


the  injury  to  deeensedT  (2) 
Did  deceased,  liy  any  fault  on  his  part,  con- 
tribute to  hii4  injury!  And  (3)  bad  he  as- 
sumed the  riKk  of  the  lii^li  rate  of  speed  at 
which  the  train  was  moving? 

1.  The  ordinance  of  the  city  of  Davenport 
prohibited  trains  from  moving  within  tha 
corporate  limits  at  a  speed  exc^ing  0  niiles 
an  hour.  The  evidence  showed  that  it  was 
cuslomnry  on  defeiidaoit's  line  for  trains  such 
as  that  in  question  to  leave  for  the  west  it 
a  much  higher  speed,  in  order  to  make  the 
grade;  and,  as  deceased  had  been  engageil 
in  work  as  brakeman  something  like  seven 
months  in  all,  he  mu»t  have  known  of  thU 
practice.  Of  course,  the  mere  fact  that  de- 
fendant habitually  violated  the  ordinance 
docs  not  relieve  it  from  the  imputation  of 
n^ligcnce.  Hamilton  v,  Dea  Moinet  VaUeg 
U.  Co,  30  Iowa,  31 ;  Bcorii  v.  Illinois  C.  II. 
Co.  70  Iowa,  622,  7  L.  R.  A.  280,  44  N.  W. 
800;  Wcbcr  v.  Crealon,  76  Iowa,  10,  39  N. 
W.  120 ;  Conitera  v.  Burlington,  C.  H.  it  K.  R. 
Co.  74  Iowa,  383,  37  N.  W.  90t!.  Nor  can  it 
be  said  that  ordinances  of  this  character 
have  for  their  sole  object  the  protection  of 
those  having  occasion  to  go  on  or  across  tho 
tracks.  They  are  not  thus  limited  in  their 
terms.  'I'lieir  benefit  may  be  claimed  by  any 
peifKiu  coming  within  their  protection.  Illi- 
noia  C.  It.  Co.  v.  Qiibert,  167  111.  354, 41  N.  E. 
724 ;  East  (ft.  liouis  Connecting  R.  Co.  v.  Egg- 
mann,  170  111.  538.  48  N.  E.  981;  Pitta- 
burgh.  C.  C.  A' Ht.  L.  R.  Co.  v.  itoore.  152 
Ind.  34.1,  44  L.  K.  A.  638.  53  N.  E.  290; 
Rliitdom  v.  Uiaaouri  P.  R.  Co.  108  Mo.  439, 
18  S.  W.  1103.  Nevertheless,  the  evident 
purpose  in  tlicir  enactment  is  to  guard 
against  injury  to  those  using  tho  streets. 
rather  than  the  employcea  of  the  railroad 
eiiRuged  in  operating  the  trains.  In  under- 
(iikin)!  the  work  of  brakeman  with  knowl- 
edge that  the  ordinance  was  ignored  by  the 
railroad  company,  or  continuing  at  work 
without  complaint  after  ascertaining  tho 
fact,  did  deceased  assume  the  risk  of  the 
danger  incident  to  its  violation!  The  au- 
thorities are  in  sharp  conflict  on  this  propo- 
sition. Those  holding  that  such  a  risk  it 
never  assumed  go  on  the  theory  that,  as  tho 
assumption  of  risk  is  based  on  an  implied 
contract,  it  would  be  opposed  to  sound  public 
policy  to  permit  one  to  agree  in  advance  to 
a  violation  of  a  statute  or  city  ordinance. 
In  Xaitvmore  v.  Cleveland,  C.  C.  &  St.  I..  K. 
Co.  48  I,.  R.  A,  68,  37  O.  C.  A.  409.  96  Fed. 
298,  the  statute  enjoined  on  railroad  compa- 
nies the  duty  of  blocking  switches,  and . 
Judge  Taft,  after  reviewing  tho  decisions, 
concluded  that  "  'assumption  of  risk'  is  a 
term  of  the  contrsct  of  employment  .  .  ■ 
by  which  the  servant  agrees  that  dangers 
of  injury  obviously  incident  to  the  discharge 
of  the  servant's  duty  shall  be  at  the  serv- 
ant's risk.  In  such  cases  the  aC(|uie9C«nco 
of  the  servant  in  the  conduct  of  the  master. 
does  not  defeat  a  right  of  action  on  the 
ground  that  the  servant  causes,  or  contrib- 
utes to  cause,  the  injury  to  himself,  but  the 
correct  statement  is  that  no  right  of  action 
arises  in  favor  of  the  servant  at  all;  for,  un- 
der the  terms  of  the  employment,  the  ma* 
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ter  violates  do  legal  duty  to  tlie  sen'ant  in 
failing  to  [irotect  liim  from  dan^rs,  the  litii 
of  which  lie  agreed  expressly  or  impliedly  to 
assume.  The  magler  ia  not,  thcrelore,  guil- 
ty of  actionable  negligeoce  towards  the  serv- 
Jt   mnJcea  logical   that  most 


frequent  e: 


the  application  of  doc- 
nployee  who  notifies  iiis 
tne  machinery  or  place 

'i  the  s-    -■ 


ccpt 
iTine  l^  which  the 
master  of  a  defect 
of  work,  and 
promise  of  repair,  hsa  a  right  of  action  if 
injury  results  from  the  defect  while  he  is 
waiting  for  the  repair  of  the  defect,  and  has 
Tcaiionable  ground  to  expect  it.  .  .  .  If, 
then,  the  doctrine  of  the  Bssiimption  of  risk 
rests  really  upon  contract,  the  only  question 
remaining  is  whether  the  courts  will  enforce 
or  recognize,  as  against  u  wrvant,  an  agi'ee- 
ment,  e^ipress  or  implied,  on  his  part,  to 
wave  the  performance  of  a  statutory  duly 
of  the  master,  imposed  for  the  protection  of 
the  servant,  and  in  the  interest  of  the  pub- 
lic, and  enforceable  by  criminal  proaecution. 
We  do  not  think  they  will.  To  do  so  wonld 
be  to  nullify  tlie  object  of  the  statute.  The 
only  ground  for  passing  such  a  statute  is 
found  in  the  inequality  of  terms  upon  which 
the  railway  company  ajid  its  servants  deal 
in  regard  to  the  dangers  of  their  employ- 
ment. Tlie  manifest  legislative  purpose  was 
to  protect  the  servant  by  positive  law,  be- 
cause he  had  not  previously  shown  himself 
«apable  of  protecting  himself  by  contract, 
ojid  it  would  entirely  defeat  this  purpose 
1hu9  to  permit  the  servant  to  contract  the 
master  out  of  the  statute.  It  would  cer- 
tainly be  novel  for  a  court  to  recognize  as 
valid  an  agreement  between  two  persons  that 
ooe  should  violate  a  criminal  statute,  and 
yet,  it'  the  assumption  of  risk  is  the  term  of 
a,  contract,  then  the  application  of  it  in  the 
case  at  bar  is  to  do  just  that."  This  is  per- 
haps the  clearest  expression  of  the  reasons 
persuading  some  courts  to  hold  that  in  such 
«BseB  the  maxim.  Volenti  non  fit  injuria, 
will  not  apply.  The  point  appears  to  have 
been  touched  upon  in  several  English  cases. 
See  Thomas  v.  Quiirtcimaine,  L.  R.  18  Q.  B. 
Div.  083;  Ead-telcy  v.  Qranvilte,  L.  R.  11> 
<J.  B.  Div.  423.  In  the  latter,  a  statute  le 
^utreil  a  boJiksman  to  he  present  at  the 
mouth  of  a  pit  when  miners  were  going  up 
And  down.  During  the  niglit  it  was  the  de- 
fendant's practice  to  dispcnsp  with  him,  and 
of  this  the  plaintiff  was  aware.  The  injury 
Tlie 


Wills,  J.,  Baying:  "'niei-e  ought  to  be  no 
oncouragenwnt  given  to  the  making  of  an 
agre«mcnt  between  A  and  B  that  B  shall  be 
at  liberty  to  break  the  law  which  has  been 
passed  for  the  protection  of  A.  Sucli  an 
Agreement  might  be  illegal,  .  .  .  But  it 
seems  to  me  that  it  the  supposed  agreement 
between  the  deceased  and  defendant,  in  con- 
eequence  of  which  the  principle  of  Volenti 
non  fit  injuria  is  sought  to  be  applied,  comea 
to  this-.  That  the  master  employs  the  servant 
on  the  terms  tliat  the  latter  shall  waive  the 
breach  by  the  master  of  an  obligation  im- 
posed on  him  by  statute,  and  shall  connive 
a.t  his  disregnvd  of  the  statutory  obligation 
-5ft  T-  R.  A. 


imposed  on  him  for  the  beneSt  of  others,  as 
well  as  of  himself,  "such  an  agreement  would 
be  in  violation  of  public  policy,  and  ought 
not  to  be  listened  to."  A  careful  reading  ol 
the  opinions  in  Dnrant  v.  Lexington  Coal 
Min.  Co.  07  Mo.  62,  10  S.  W.  484 ;  Orand  v. 
Michigan  C.  R.  Co.  63  Mich.  504,  11  L.  R.  A. 
402,  47  N.  W.  837 ;  Litchfield  Coal  Co.  v. 
Taylor,  81  III.  500;  and  Boyd  v.  Brazil 
Block  Coal  Co.  25  Ind.  App.  157,  60  N.  E. 
308,  67  N,  E.  732,  cited  in  the  Sarramore 
(;ast^,— discloses  that,  although  the  question 
might  have  been  raised,  it  was  not,  in  any 
of  them.  We  think  the  learned  judge,  in 
writing  that  opinion,  assumed  too  much,  in 
treating  the  assumption  ol  risk  as  purely  a 
matter  of  contract.  True,  the  Lkmks  speak 
of  it  as  resting  on  an  implied  agreement  be. 
tvveen  the  employer  and  employee.  It  is 
more  accurate  to  say  that  the  services  of  the 
one  ore  engaged  by  the  other,  and  from  the 
relationship  the  law  implies  certain  duties, 
obligations,  and  disabilities.  No  mention  ia 
made  of  these,  but  they  peitaiii  to  the  rela- 
tionship of  the  parties  and  the  status  then 
assumed. 

Says  Itfr.  Di'cwser,  in  his  valiiabic  work  on 
Employers'  Unbilily  {i  82)  :  "The  contract 
of  hiring  depends  upon  the  same  principles 
as  other  contracts,  yet  it  has  one  peculiar- 
ity, in  tliat  it  creates  a  status  or  relation- 
ship between  the  parties,  to  which  the  policy 
of  the  law  ha-i  amxed  certajn  righto,  duties, 
and  di.>tHbilitics  to  be  observed  by  eadi,  irre- 
specti(-e  of  any  understanding  or  supposed 
iigrccment  between  them.  Thexc  duties  and 
disabilities  arise  when  the  relation  ia  cre- 
ated, and  continue  until  it  endit.  and  for  tlie 
most  part  are  determined  by  the  condition 
of  affairs  wlien  the  contract  of  hiring  is 
made.  It  is  usual  and  convenient  to  treat 
them  as  terms  of  an  implied  contract,  but  it 
is  a  contract  implied  from  the  relationship, 
and  not  from  the  agreement  of  tlie  parties, 
and  has  none  of  the  incidents  of  a  technical 
contract."  The  author  then  points  out  that 
no  consideration  is  essential,  as  a.  mere  vol- 
unteer may  be  in  the  same  position  as  though 
hired,  and  uu  infant  whose  agreements  are 
voidable  may  assume  disabilities  as  an  adult. 
See  Baritnu:  v.  Old  Colony  R.  Co.  143  Mass. 
5.^5,  10  N.  E.  253.  If  baaed  on  contract 
alone,  then  an  action  for  injury  by  the  serv- 
ant, resulting  from  a  breach  of  a  duty  as- 
sumed by  the  master,  should  be  ex  conCraclii. 
As  said  in  Jaggard  on  Torta,  23:  "Such 
rights  and  duties  are  not  properly  contract- 
ual, nor  ia  their  breach  a  contiactual 
wrong."  See  Anita  v.  Union  R.  Co.  117 
Mass.  541,  10  Am.  Rep.  420.  The  breach  is 
of  a  duty  which  the  law  implies  fr9b  their 
relationsiiip,  and  is,  like  any  other  omission 
of  duty  wnich  the  law  exacts,  negligence. 
The  master's  liability  may  be  tested,  either 
by  considering  the  employee's  conduct,  and 
answering  wlictlier,  in  view  of  his  undertak- 
ing, be  took  his  chance  on  the  particular  act 
of  which  complaint  is  made,  or  by  ascertaiu- 
ing  whether  the  employer  owed  the  employee 
any  duty  in  relation  thereto.  While  the 
Urbt  may  be  the  more  convenient,  the  last  ia 
the  more  lo^cal,  oa  it  would  seem  inquiry 
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should  be  directed  to  ascertaining  the  exist- 
ence of  on  obtigation,  before  investigating 
itrf  posaible  breach.  The  employee  under- 
talfea  the  perforuiance  of  duties  and  iiervicea 
for  compensation,  and  in  doing  so  taltea  up- 
on liinisclf  the  natural  and  ordinary  rinks 
and  perila  incident  to  tlie  perfomianee  of 
Bucli  aen'ices,  and.  in  legal  afisiimplion,  the 
compt'iisation  U  adjusted  ac(>ordingIy.  Far- 
iCfH  V.  B'ltton  a  IV".  W.  Coi-p.  i  Met.  49,  55. 
38  All).  Dec.  33!l.  'fhat  U.  he  ent^ij^s  to 
lierform  work  under  oortnin  eomlitions.  If 
these  are  not  clmngeil,  no  duty  on  the  part  of 
the  master  haK  l>o<-n  omitted.  For  iiuitance, 
if  he  undvrtiikes  to  operate  defective  marliin- 
cry,  the  master  owes  him  no  duty  to  repair. 
In  Hui'h  a  ca;*  there  is  no  waiver  of  liabil- 
ity, beeaiiac  none  han  arisen.  But  if  he 
knew  nothing  of  the  defec(«.  and  Ihey  were 
not  obviouH,  the  kw  implicH  the  nbligalion 
of  tlie  mastiT  to  put  it  in  nitte  eondition  for 
11^.  As  said  in  it'MaUii  v.  HoMh  Boston 
OnaUght  Co.  158  SlaHs.  135,  47  L.  It.  A.  101, 
:12  N.  Y,.  I  lift:  "The  doctrine  of  assump- 
tion of  the  riifk  of  liifi  employment  by  sn  em- 
ployee has  usually  Ikvu  oonsidercd  from  the 
point  of  view  of  a  contract,  express  or  im- 
plied ;  but,  as  applied  to  actions  of  tort  for 
negligence  againnt  an  employer,  it  leads  up 
to  the  broader  principle  expressed  by  the 
maxim.  Volenti  non  fit  injuria.  One  who, 
knowing  and  appreciating  a  danger,  volun- 
tarily assumcH  the  viiik  of  it,  lias  no  just 
cause  of  complaint  against  another  who  U 
primarily  res|ionsibIe  for  the  existence  of 
the  danger.  Aa  between  the  two,  his  volun- 
tary asMimption  of  the  risk  absolves  the  oth- 
er from  aJiy  particular  duty  to  hhii  in  that 
respect,  and  leaves  each  to  take  such  chances 
aa  exist  in  the  situation,  without  a  riglit  to 
claim  anything  from  the  other.  In  such  a 
caae  there  is  no  actionable  negligence  on  the 
part  of  him  who  is  primarily  reaponsihic  for 
the  danger.  If  there  is  a  failure  to  do  his 
duty  Hccordinp:  to  a  hi^h  standard  of  ethics, 
there  is,  as  Wtiveen  the  parties,  no  neglect 
of  legal  duty." 

Nor  can  we  approve  of  the  distinction  at- 
tempted to  be  drawn  between  employment 
under  conditions  condemned  as  dangerous  at 
the  common  law,  and  those  prohibited  by  a 
city  ordinance.  In  the  absence  of  an  as- 
sumption of  the  risk,  nn  omission  of  a  duty 
implied  t^  law  is  precisely  as  elTective  in 
llxmg  liability  as  though  enjoined  by  stat- 
ute. Tlie  obligation  of  the  employer  to  the 
servant  ia  no  greater  in  the  one  case  than  in 
the  other,  and  we  can  discover  no  sound  rea- 
son for  the  discrimination  wliich  declares 
tlie  dangpr  in  the  one  case  may  be  assumed, 
and  in  the  other  may  not.  That  advanced  in 
two  cited  caaes,  to  the  effect  that  permitting 
the  employee  to  waive  the  protection  of  a 
iftatute  would  be  in  contravention  of  sound 

CuUUc  policy,  we  r^ard  as  untenable.  The 
iw  implied  is  quite  as  much  for  his  benellt, 
as  that  enacted  by  the  city  council.  If  be 
knows  and  appreciates  the  danger,  and  un- 
derstands his  rights  under  the  statute,  there 
is  no  more  reason  for  putting  him  under 
guardianship,  and  prohibiting  him  from 
ivaiving  lapses  in  duty  of  obedience  to  a  rule 
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established  by  an  ordinance  or  statute,  than 
to  one  wliich  the  principles  of  justice  and 
public  policy  raise,  independent  of  legisla- 
tion, for  his  protection.  Beyond  the  right; 
of  action  accruing  for  the  violation  of  tha 
master's  obligation,  regardless  of  its  source, 
is  the  punishment  the  state  inHictn  for  the- 
violation  of  the  penal  ordinance.  The  rem- 
edies are  distinct,  and  the  failure  of  th* 
servant  to  demand  his  private  remedy  does 
not  interfere  with  the  exaction  of  a  penalty 
Iw  the  state;  nor,  on  the  other  hand,  will 
the  omission  of  the  state  to  prosecute  fur- 
nish the  slightest  obstacle  to  the  mainte- 
nance of  an  action  by  the  injured  party^ 
As  said  in  the  work  from  which  we  have  al- 
rRUily  quoted;  "It  is  difficult  to  see  why,  if 
the  servant  is  given  an  oction,  he  cannot 
Imiler  it  away  before  the  cause  of  action  ac- 
crues, as  well  as  foil  to  bring  it  when  he  suf- 
fers injury.  In  neither  case  is  the  master's 
liability  to  the  state  affected,  and  the  state 
ou^ht  not  to  call  in  the  aid  of  an  individual 
to  enforce  a  policy  it  is  competent  itself  tr^ 
protect.     For  many  reasons,  the  servant  may 

SUTpfer  to  forego  the  protection;  and.  as  this- 
loes  not  change  the  master's  obligation  un- 
der the  statute,  or  affect  the  welfare  of  the 
state,  it  should  tte  permittcil.  The  means  of 
protection,  tlirough  information  to  the  prop- 
er authorities,  are  at  hand,  if  the  servant  or 
another  chooses  to  avail  himself  of  them ; 
and,  if  ho  is  content  to  work  without  safe- 
guards whieli  he  has  a  right  to  expect,  the 
toss  should  he  his.  ...  If  the  decisions 
quoted  arc  to  be  followed,  the  odd  state  of 
affairs  will  exist,— of  a.  man  who  is  merely 
careless  being  barred,  but  one  deliberately 
luidertaking  a.  dangerous  work  recovering.'' 
Some  stress  is  laid  on  the  impolicy  of  allow- 
ing persons  to  waive  obedience  of  an  ordi- 
nance or  statute.  It  would  seem  quite  as 
inimical  to  the  public  good  to  permit  a 
workman  to  take  advantage  ot  the  maatcr'a 
failure  to  obey  the  law  to  which  he  has  con- 
sented, as  to  permit  the  master  to  avoid  lia- 
bility because  the  servant  connived  with  him 
in  such  disobedience,  by  agreeing'  to  work 
with  the  conditions  as  they  existed,  and  ac- 
cording to  the  method  mutually  adopted. 
In  other  words,  it  is  quite  as  obnoxious  to 
public  policy,  independent  of  the  penalty  im- 
posed, for  the  employee  to  aid  and  encour- 
age tlie  employer  in  his  disregard  of  an  ordi- 
nance, as  for  the  employer  to  violate  it. 
Our  study  of  the  subject  has  led  to  the  con- 
clusion that,  in  the  matter  of  assumption  of 
risks,  it  is  immaterial  whether  they  arise 
from  the  violation  of  a  common-law  duty,  or 
nn  ohligaUon  imposed  t^  statute.  As  direct- 
ly in  point,  sec  Knisley  v.  Pratt,  148  N.  Y. 
37-2,  3a  L.  H.  A.  3C7,  42  N.  E.  986;  E.  B. 
Iliggina  Carpet  Co.  v.  O'Keefe,  25  C.  C.  A. 
220,  51  U-  S,  App.  74,  79  Fed.  900;  Keenatt 
V.  Edison  Electric  Illuminating  Co.  16> 
Mass.  370,  34  N.  K.  300;  Dresser,  Empl<^- 
crs'  Liability,  %  IIU-  Also  see  13  Law  Mag. 
&  Rev.  19;  3  Elliott,  Railroads,  i  1346; 
llirminghain  B.  £  Electric  Co.  v.  Alien,  fl» 
Ala.  350,  20  L.  E.  A.  457,  13  So.  8;  Ford  v. 
Chicago,  R.  I.  &  P.  R.  Co.  106  Iowa,  85,  TS 
X.  W.  G50.     In  tlte  flrst  of  the  above  casest. 
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tb«  court,  speaking  through  Bartlett,  J.,  in 
refeiring;  to  the  claim  that  public  policy  re- 
quired the  rigid  enforcement  of  a  particular 
statute,  and  that  tliis  would  be  contravened 
by  permitting  an  employee  by  contract  to 
waive  Hi  protection,  eaid:  "We  think  this 
propoailion  ia  esMntially  unsound,  and  prO' 
ceeds  upon  theories  that  caonot  be  main- 
tained. It  ia  diflicult  to  perceive  any  diiTer- 
ence  in  the  quality  and  character  of  a  cause 
of  action,  whether  it  has  its  origin  in  the 
ancient  principles  of  the  common  law,  in  the 
formulated  rules  of.  modern  deciaiona,  or  in 
the  declared  vill  of  the  legislature.  Public 
policy  ill  eacb  case  requires  its  rigid  enforce- 
ment, and  it  was  never  urged  in  the  common- 
law  action  for  negligence  that  the  rule  re- 
quiring the  employee  to  assume  the  obvious 
1  ii^ks  of  tile  business  was  in  contravention  of 
that  policy.  .  .  .  The  rule  as  to  the 
risks  of  the  service  or  ordinary  risks  is  cji- 
tircly  distinct  from  the  rule  of  obvious 
risks,  and,  if  the  statute  has  added  to  the 


to  the  rule  of  ordinary  risks,  then  tlic  <le- 
fault  of  the  employer  .in  the  discharge  of 
this  statutory  duty,  resulting  in  injury  to 
the  employee,  would  enable  the  latter  to  sue. 
Such  a  construction  of  the  sbitute  would  not 
in  any  way  limit  the  doctrine  of  obvious 
risks.  .  .  .  We  are  of  opinion  that  there 
is  no  reason,  in  principle  or  authority,  why 
Ml  employee  should  not  be  allowed  to  asaume 
tiie  obvious  risks  of  the  business,  is  well  un- 
der the  factory  act  as  otherwise.  There  la 
no  rule  of  public  policy  which  prevents  an 
employee  from  deciding  whether,  in  view  of 
increased  wages,  the  difliculties  of  obtaining 
employment,  or  other  aufHcicnt  reasons,  it 
may  not  be  wise  and  prudent  to  accept  em- 
ployment Bllbject  to  the  rule  of  obviouB 
risks.  The  statuto  does,  indeed,  contem- 
plate the  protection  of  a  certain  claas  of  la- 
borers, but  it  does  not  deprive  them  of  their 
free  agency  and  the  right  to  manage  their 
own  alTairs."  Tbc  appellant  urges  that  as, 
under  our  statute,  contracts  exempting  tl'e 
company  from  liability  are  void,  there  can 
be  DO  assumption  of  such  a  risk.  The  an- 
Rwer  to  this  is,  an  already  remarked,  that 
in  such  a  cane  no  liability  arises,  and  hence 
there  is  none  from  which  the  contract  ex- 
empts. Possibly  ordinances  or  statutes 
mi^ht  be  so  framed  aa  to  prevent  auy  aa- 
mnnption  of  risk,  but  certainly  this  is  not 
true  of  an  ordinance  general  in  its  terms, 
limiting  the  speed  of  trains  in  a  particular 
locality.  And  it  can  make  no  difference 
whether  the  ntntutc  relates  to  the  condition 
of  the  place  where  tlie  work  is  to  be  done,  or 
the  method  to  be  pursued  in  performing  it. 
If  the  employee,  with  full  knowledge  of  ei- 
ther, undertakes  to  accomplish  the  task  as- 
signed at  the  place  or  in  the  method  pro- 
piwed  he  ought  not  to  be  permitted  (o  com- 
plain when  conditions  and  methods  were 
precisely  as  he  knew  they  would  be,  and  to 
which  lie  has  assented. 

2.  The  finding  that  deceased  ass'imed  the 
risk  of  injury  from  the  excesMve  rate  of , 
•peed  within  the  corporate  limits  cf  the  city 
60  L.  It.  A. 


of  Davenport  leads  inevitably  to  an  approval 
of  the  court's  ruling  in  directing  a  verdict 
for  defendant.  It  appears  to  have  been  de- 
ceased's  duty  to  be  on  top  and  near  the  front 
of  the  train  until  the  semaphore  was 
reached.  After  that  it  was  customary  to  go 
to  the  engine.  At  the  next  station  the  help- 
er engine  was  usually  uncoupled  and  re- 
turned, though  it  frequently  wont  as  far  aa 
I'urnout,  3.6  miles  beyond  Farnam.  But 
two  witnesses  obacn'cd  deceased  shortly  be- 
fore the  accident.  StalTenbiel,  a  policeman, 
testified  that  he  saw  the  train  east  of  Mar- 
quette street,  and  noticed  the  head  brake- 
man  on  top,  about  six  cars  ivnni  the  engine, 
going  forward,  McMuUcn,  the  rear  brake- 
man,  testified;  "1  stayed  on  top  till  near 
the  semaphore.  ...  I  saw  Mr.  Flann*- 
gan's  light  about  tlie  time  I  got  to  the  sema- 
phore. It  was  near  the  head  end  of  the 
train.  [  could  not  tell  how  far  from  Hie  en- 
gine. Tlie  litjiit  was  higher  up  than  it 
would  be  if  it  was  setting  on  the  car.  I 
could  not  sec  tlie  head  end  of  the  train,  for 
smoke  and  steam  which  came  directly  back 
over  the  train.  ...  I  was  on  top  till 
the  engine  got  by  the  semaphore  at  South- 
west junction."  He  tlicn  went  to  the  ca- 
boose. The  appellee  lightly  insists,  as  w» 
think,  that  the  only  reasonable  inference  to 
!»  drawn  from  the  testimony  is  that  de- 
ceased fell  while  attempting  to  atep  from  the 
fourth  to  t1iL>  third  car  in  going  forward  to 
the  engine.  The  latter  was  a  foot  lower 
than  the  former,  and  he  may  have  lost  hia 
balance  in  stepping  down,  possibly  not.  no- 
ticing the  difference,  in  the  dark  and  smoke 
from  the  engine.  From  the  place  whert 
EJtafTenhiel  saw  him,  he  would  likely  bavt; 
reached  llie  en-l  of  the  fourth  car  in  an  ordi- 
nary wolk.  while  the  train  was  moving,  to 
the  point  where  he  fell.  Tlie  position  of  the 
light  when  hi>,t  seen  by  McMullen  obviates. 
the  inference  sugKOsted  by  appellant  that  he 
was  sitting  down,  and  he  would  not  be  like- 
ly to  full  where  he  did  when  standing  still. 
But  whether  he  fell  while  attempting  to  step 
to  another  car.  or  while  standing  or  sitting 
near  the  end,  there  ia  nothing  in  the  record 
tending  to  explain  tlie  cause  of  the  fall.  It 
was  still  dark,  with  the  smoke  and  steam 
trailing  close  to  the  train.  The  weatlier 
ivas  cold,  and  I'eiidored  more  disagreeable  by 
the  humidity  of  the  atmosphere.  But  these 
«'ere  conditions  which  deceased  was  bound 
to  anticipate  when  taking  employment  aa 
hrakeman.  Whether  they  had  anything  to 
do  with  the  accident  can  never  lie  known. 
Tlie  jury  could  ha\-r  found  that  the  train 
was  moving  at  from  12  to  30  miles  an  hour, 
but  it  is  utterly  impossible  to  say  from  the 
evidence  that  going  Caster  than  12  miles  an 
hour,  with  whitli  deceased  was  familiar, 
cniiseil  him  to  fall,  and  that  this  would  not 
have  happened  if  moving  at  a  less  speed.  If 
the  cars  swayeil  in  passing  over  the  block* 
and  snitches,  lie  knew  that  fact  better  than 
anyone  elae,  and  ought  not  to  have  attempt- 
ed to  go  to  the  engine  until  these  were 
passed.  Recovery  must  be  had.  if  at  all,  be- 
cause of  negligence  in  the  rate  of  speed. 
Compliance  with  the  ordinance  having  lM«n 
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waived  by  deceased,  in  not  only  cons«ntlng, 
but  assisting  in  operating  defendant's  trftina 
«t  a,  rate  of  from  8  to  12  milea  an  hour, 
there  ia  no  liabllitv,  unless  it  can  be  said 
that  the  speed  nt  wnich  this  train  ran,  above 
that  mentioned,  waa  not  only  negligence,  but 
that  it  was  the  operating  cause  of  the  in- 
jury. As  the  speed  above  that  mentioned, 
the  risks  of  which  he  had  assumed,  cannot 
be  said  to  have  occasioned  his  death,  vie  need    reliearing. 


Oct., 

not   inquire   ivhether   defendant   was   nej^li- 
gent,  independent  of  the  violation  of  the  city 

The  ruling  of  the  District  Court  is  ap- 
proved, and  ita  judgmtnt  affirmed. 


WokTOV,  3.,  o 


n  the  result. 


The  above  opinion  iraa  adhered  to  after 
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*1.  'WbcD  ■  FrdcFsI  coart,  br  AlaialBW 
ivltlioilt  prejadlee,  and  nltboat  ■  d< 
ternlnsdon  of  Ihr  inerKi.  relli 
qnlBhea  tta  iBPladlclian  over  the  parll 
to,  and  lubjecl-malter  al,  an  action  rpmov' 
Into  inch  court  from  a  state  court,  plalutlD 
therelu  may  agnlo  Invoke  the  Jurlsdicti< 
the  state  court,  and  tbat  court  may  pro| 
proceed  to  a  delermiuatloii  of  the  coclrov 
tireapectlve  of.  and  unaDected  bf,  the  to 
removal  to,  and  jurlsdlctlou  Id,  the  Federal 


S««IIOB  422  ot  the  Civil  Codr 
ft  riKht  of  aetlon  for  dani>i 
dFfttli  br  wrongful  net  irhlrb  did  uot 


common  law,  and  Khich  does 

not  obliiln  In 

the  absence  of  such  act.     TJi 

limitation   of 

two  j-ears,  prescribed  Id  the  ac 

in  which  such 

action  muat  be  commenced.  Is 

a  condillon  im- 

posed  upon  the  c-icrclHc  of  (he 

rlght  ot  aellon 

granted,  and  tlils  time  Is  not  e 

Headed  hy  the 

pendency  and  dismissal  of  a 

forme c  action. 

as  provided  In  ISSof  tbeClvl 

(Xovember  8,  1002.) 

ERROlt  to  the  Court  ot  Common  Pleas  for 
V^'yandotte  County  to  review  a  judg- 
ment in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintilT's  intestate. 
Affirmfd. 

The  facts  ,irc  stated  in  the  opinion. 

Mr.  T.  P.  Aaderaoa,  for  plaintilT  in  er- 

Sectton  2^  of  th(^  Code  appliea  '..o  actions 
like  this  ouc. 

Meisae  V.  McCoy,  17  Ohio  St.  225;  F(eni- 
i.ig  V.  Soathcrn  ft.  Co.  128  N.  C.  80,  38  S. 
E.  233;  Swft  A  Vo.  v.  lloMaKCts,  10  Kan. 
Jipp.  4S,  01  Pac.  UliO;  Nehon  v.  Galveston, 

■llendnotes  by  Pollock.  1. 
\ur):,--As  to  elTect  ol  dismissing  action  In 
Fedt-ral  court,  to  which  It  bas  been  removed,  on 
right  to  bring  aubsei|tient  acllon  In  state  court, 

«ee  also.  In  this  series,  Baltimore  t  O.  R.  Co.  v. 
rulton  (Oblo>  44  1,.  It.  A.  S20;  Hooper  v.  At- 
lantic. K.  &  N,  It.  Co.  (Tend.)  53  L.  B.  A.  031 : 

and  Illinois  C.  It.  Co.  v.  BcDS  (Tcun.)  58  h. 
It.  A.  OUO. 

59  L.  R.  A. 


//.  <e  8.  A.  It.  Co.  78  Tex.  021,  11  t.  E.  A. 
301,  H  S.  W.  1021;  Manuel  v.  yorfolk  d  W. 
K.  Co.  an  Va.  188,  37  8.  E.  867;  Kellerman 
V.  Dry  Fork  It.  Co.  48  W.  Va.  606,  37  S.  E. 
683;  Hooper  v.  Atlanta,  E.  dc  K.  R.  Co.  106 
Teiin.  28,  63  L.  R.  A.  031,  60  S.  W.  607: 
Seaton  v.  Hixoit,  3u  Kan.  663,  12  Pac.  22: 
Hobhs  V.  Upencer,  40  Kan.  769,  31  Pac.  702. 

The  stulute  is  a  remedial  one,  and  should, 
thcicfore,  lie  liberally,  rather  tlian  rcstrict- 
ively,  construed. 

1  ictcrg  V.  Cloud  Conntv,  56  Kan.  86,  52 
Pac.  73. 


Illtebtirgk,  C.  C.  <t  SI.  L.  B.  Co.  v.  Bomig, 
64  Ohio  St.  26,  50  N.  E.  T45;  Hooper  v.  At- 
lantic, K.  &  .V.  R.  Vo.  106  Tenn.  28,  53  L.  R. 
A.  U31,  60  S.  W.  607;  Oasaman  v.  ^art>i«, 
100  Fed.  140;  Carnegie  v.  Hvlberl,  16  C.  C. 
A.  507,  30  U.  S.  App.  81,  70  Fed.  200; 
Htiyhes  r.  United  Slates,  4  Wall.  232,  18  L. 
ed.  30.1;  Walden  v.  Bodicj/,  14  Pet.  156,  10 
L.  ctl,  3»8;  Kpcor  v.  Neicclt,  13  Vt.  293; 
Kern  V.  Huidetoper,  103  U.  S.  485,  28  L.  ed. 
334;  Wilson  v.  Utillihen,  103  Ky.  105,  42  L. 
R.  A.  440,  44  S.  W.  660. 

lUctars,  WaKKene'i  Horton,  ft  Orr,  for 
defendant  in  eiror : 

'Phe  trial  court  hud  no  jurisdiction  of  the 
mbjcct-mattcr  of  this  action,  nor  authority 
to  detcnuinc  the  issues  therein,  as  the  cause 
had  l*een  properly  transferred  to  the  circuit 
court  ot  the  United  States  for  the  district  ot 
KnnsHi:. 

Ualtimure  d  O.  R.  Co.  v.  FiiKoii,  59  Ohio 
St.  576,  44  L.  H.  A.  520,  63  N.  E.  265 :  Cox 
V.  KaH  Tennessee,  V.  &  O.  R.  Co.  C8  fJ». 
440;  United  Stales  v.  Uamason,  7  Sawy. 
i53.  8  Fed.  71. 

This  action,  which  was  commenced  in  the 
'oiirt  below  on  December  31,  1838,  was 
larred  on  the  face  of  the  petition  by  the 
statute  ot  limitations  ot  the  stale,  and  is  not 
such  an  action  as  comes  within  the  piovi- 
i  of  i  23  of  tlie  Civil  Code,  proi-iding 
for  the  reconiniencement  of  actions  which 
failed  otherwise  than  upon  their  mer. 

T  V.  Eaut  TenncMCc,  V.  £  Q.  R.  Co.  08 
Ga.  446;  I'itzhenry  v.  ConiolidJicd  Traction 
Co.  C3  N.  J.  L.  142,  42  Atl.  410;  Baltimom 
(f  U.  3.  Co.  V.  Fnllon,  59  Ohio  St.  675,  44  L. 
It.  A.  520,  53  N.  E.  205 ;  Hamilton  v.  Hanni- 
bal tt  Ht.  J.  It.  Co.  30  Kan.  50,  18  Poc.  57; 

to  V.  Afcrripeld,  53  Kan.  704,  37  P-0. 
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113;  Hurler  v.  llannibal  it  St.  J.  B.  Co.  Bl 
Wo.  80,  \i  S.  W.  280;  Qeorgt  v.  Chicogo,  U. 
a  Bt.  p.  Jt.  Co.  51  Wis.  003,  8  N.  W.  374; 
lliU  V.  New  Haven,  37  Vt.  511.  88  Am.  Dec. 
■V13;  Riiglaiid  v.  Anderson,  30  Minn.  380,  15 
N.  W.  076;  Taiilor  v.  Ci-anbcnj/  Iron  A  Coal 
Co.  9i  N.  13.  523;  llanna  v.  Jeffcraonvilh  H. 
Co.  32  Ind.  113:  Hest  v.  Kin»ton,  100  N.  C. 
205,  10  S.  E.  IW7;  Pittsburg,  V.  d  Bt.  L.  R. 
Co.  V.  Hiiie,  as  Oliio  St.  028;  Boyd  v.  Clark, 
«  Fed.  U-li);  Benjamin  r.  Ktdndgc,  50  Cat. 
812;  Krogg  v.  Atlanta  d  JW  P.  It.  Co.  77 
Oa.  202  i  Tiffany,  Death  by  Wrongful  Act., 
4  121 ;  DtUoth  V.  Bhh  Bill  Coal  d  ilin.  Co. 
141  Mo.  408,  42  a  W.  1081;  Cavanagh  v. 
■Ocean  fiteam  Nav.  Go.  10  N.  Y.  Civ.  Proc. 
Rep.  3III,  13  N.  Y.  Supp.  640;  Lake  Shore  d 
il.  B.  Jl.  Co.  V.  Dylimki,  07  111.  App.  114; 
Kanmx  Cily  v.  Harl,  CO  Kan.  088,  57  Puc. 
4138 :  Boston  d  il.  H.  Co.  v.  Hard.  50  L.  11. 
A.  1B3.  47  C.  C.  A.  015,  108  Fed.  117. 

Pollook,  J.,  delivernl  the  opinion  of  the 

T.  M.  Rodman,  an  employee  of  the  receiv- 
tn  of  the  Union  Pnciflc  Bnihvay  Company, 
waa  kitleil  by  an  engine  of  defendant  on  its 
line  of  road  in  Kanaka  City  on  the  14tli  day 
■of  April,  1890.  On  the  lat  day  of  August, 
1800,  Amanda  Bodman,  liia  tvidou',  com- 
Dienced  an  nation  against  the  receivers  of 
the  Union  Paeinc  Bailway  Company  and  tlie 
Missouri  Pacific  Railroad  Company  of  Mis- 
«ouri  to  recover  damages  for  the  death  of 
Bodman  by  wrongful  act,  in  accordance  with 
the  proviiuoua  of  {  422a  of  the  Civil  Code. 
That  action  was  removed  into  the  circuit 
-court  of  the  United  States  for  the  district 
.of  Kansas,  and  thereafter,  on  the  1st  day  of 
December,  1898,  was  dismissed  therefrom  by 
plaintiff,  without  prejudice  to  the  bringing 
■of  a  future  action.  Meanwhile,  the  widow 
tiaving  been  duly  appointed  and  qualified  as 
Administratrix  of  the  estate  of  deceased,  this 
action  was  commenced  by  her  in  her  repre- 
sentative capacity  in  the  court  of  common 
pleas  of  Wyandotte  county  against  the  Mia-, 
■souri  Pacific  Railway  Company  of  Knnsas.on 
the  28th  day  of  December,  1898,  to  recover 
-damages  for  the  death  of  deceased  under  the 
provisions  of  i  422  of  the  Civil  Code.  De- 
fendant ajiswered,  among  other  defenses, 
<lenying  jurisdiction  in  the  state  court  to 
"tiy  or  determine  the  controversy,  and  also 
pleaded  in  tnr  the  limitation  contained  in 
the  act  under  which  suit  is  brought.  The 
trial  court  sustained  a  demurrer  to  the  cvi- 
deuce  offered  b^  plaintiff,  and  entered  judg- 
ment for  costa  in  favor  of  defendant.  Plain- 
lifl  below  brings  error. 

llie  questions  arising  upon  this  record  for 
-our  determination  arc  well  defined,  clearly 
presented,  and  important.  It  is  alHrmed  on 
the  one  hand,  and  denied  on  the  other,  as 
follows:  (1)  The  former  action  having  been 
properly  removed  into  the  Federal  court,  the 
loss  of  jurisdiction  by  tiie  state  court  over 
the  subject-matter  was  absolute  and  final, 
not  alone  as  to  the  action  so  removed,  but  as 
to  this  action  brought  after  dismissal  of  the 
former  action  from  the  Federal  court.  (2) 
Tlie  pendency  of  the  former  action,  wherein 
£B  L.  B.  A.  U 


tlie  widow,  in  her  personal  capacity,  waa 
plaintitT,  and  the  receivers  of  the  Union 
I'acilic  Bftilway  Company  and  the  Missouri 
PuciUc  Bailroad  Company,  alleged  to  be  a 
corporation  of  the  state  of  Missouri,  were 
defendants,  did  not  operate  to  suspend  the 
running  of  the  general  statute  of  limitationa 
aa  to  t£e  present  action,  wherein  the  widow, 
in  her  i-epresentative  capacity,  as  adminis- 
tratrix, is  plaintiff,  and  the  Missouii  Pacific 
Bailn-ay  Company,  alleged  to  be  a  Kansas 
corporation,  is  defendant.  (3)  Section  422 
of  the  Civil  Code  creates  a  right  of  action 
for  damages  for  death  by  wrongful  act,  in 
ttie  absence  of  which  no  such  rig4it  of  action 
would  exist,  and  prescribes  as  a  condition 
to  such  right  of  action  tlie  time  within  which 
the  right  must  be  exercifed,  and,  as  the 
present  action  was  not  brought  within  the 
prescribed  time,  tho  right  was  lost;  and  this 
notwi-thstanding  the  pendency  of  the  prior 
action  and  its  failure  otherwise  than  upon 
the  merits  within  one  year  next  preceding 
the  bringing  of  this  present  action. 

Upon  the  first  question  raised,  the  author- 
ities are  divided.  Decisions  from  courts 
of  high  standing  and  undoubted  authority 
are  not  wanting  in  support  of  this  conten- 
tion of  dcfend.Tnt  in  error, — notably,  the  de- 
cision of  the  supreme  court  of  Ohio  in  Balti- 
more d  0.  It.  Co.  V.  Fulton,  50  Ohio  St.  575, 
44  L.  B.  A.  520,  53  N.  E.  205,  and  the  su- 
preme court  of  Georgia  in  Cox  v.  East  Ten- 
nesetc,  V.  d  O.  R.  Co.  68  Ga.  440.  We 
think,  however,  both  the  weight  of  authority 
and  the  better  reasoning  against  the  conclu- 
sion reached  in  these  decisions.  When,  in 
an  action  pending  in  a  state  court,  cogniz- 
able in  and  removable  to  the  Federal  court, 
there  is  Tiled  in  due  time  a  proper  petition 
and  bond  for  removal  to  the  Federal  court, 
the  state  court  ipto  facto  loses  jurisdiction, 
and  any  further  proceedings  taken  by  the 
Ktate  court  in  that  action,  or  a  subsequent 
action  brought  upon  the  identical  subject- 
matter,  between  the  same  parties,  during  the 
pendency  of  the  action  removed  into  the 
Federal  court,  or  after  final  judgment  there- 
in, is  coram  won  judiee  and  void.  But  when 
the  Federal  court,  by  dismissal,  relinquishes 
its  jurisdiction  over  the  subject-matter  of 
the  action  and  the  parties,  without  adjudi- 
cation of  the  merits,  the  plaintiff  may  again 
invoke  the  jurisdiction  of  the  state  court; 
and  that  court  may  properly  proceed  to  a 
determination  of  the  controversy,  irrespect- 
ive of,  and  unaffected  by,  the  former  remov- 
al to,  or  jurisdiction  in,  the  Federal  court. 
Caasinan  v.  Jarvis,  100  Fed.  146;  Bush  v. 
A'eiiluetji,  107  U.  8.  110,  27  L.  ed.  354,  1 
Sup.  Ct.  Kep.  025 ;  Hughet  v.  Green,  28  C. 
C.  A.  537,  5(i  U.  S.  App.  BB,  84  Fed.  833; 
Ckamberlaia  v.  Eekerl,  i  Bias.  124,  Fed. 
Cas.  No,  2,570. 

The  conclusion  reached  in  this  case  ren- 
ders it  unnecessary  to  evpress  any  opinion 
upon  the  second  proposition  stated.  For, 
conceding;  the  case  at  bar  to  be,  in  parties 
and  subject-matter,  sufBciently  identified 
with  the  action  first  brought,  and  removed 
into  the  Federal  court,  and  therefrom  dis- 
lissed  without  prejudice  prior  to  a  determi- 
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nation  of  the  merita,  and  vithin  one  year 
next  preceding  the  commencemeDt  of  thia 
present  action,  to  have  conserved  a  right  of 
action  governed  by  the  general  statutes  of 
limitations,  yet  we  do  not  think  plaintiS'  can 
recover.  Section  422  of  the  Civil  Code  pro- 
vides: "When  the  death  of  one  is  caueed 
Iw  the  wrongful  act  or  omisaion  of  another, 
the  personal  lepreaentativea  of  the  former 
may  maintain  an  action  therefor  against  the 
latter,  if  the  former  might  have  maintained 
an  action,  had  he  lived,  against  the  latter 
for  an  injury  tor  the  same  act  or  oiiiission. 
The  action  must  be  commenced  within  two 
years.  The  damages  cannot  exceed  {10,000. 
ajid  must  inure  to  the  exclusive  benefit  of 
the  widow  and  children,  if  any,  or  next  of 
kin,  to  be  distributed  in  the  same  nuinner  aa 
personal  property  of  the  deceased."  Section 
422a  provides:  "That  in  all  cases  where 
the  residence  of  the  party  whose  death  has 
been,  or  hereafter  shall  be,  caused  aa  set 
forth  in  g  422,  .  .  .  is  or  haa  been  at  the 
Lime  of  his  death  in  any  other  state  or  ter- 
ritory, or  when,  being  a  resident  of  this 
state,  no  personal  representative  is,  or  has 
been,  appointed,  the  action  provided  in  said 
I  422  may  be  brought  by  the  widow,  or, 
where  tliere  is  no  widow,  by  the  next  of  kin 
of  such  deceaaed."  Under  this  section, 
Amanda  Rodman,  aa  widow,  brought  the  ac- 
tion which  was  removed  into  the  Federal 
court,  and  dismissed  therefrom  without  prej- 
udice, within  a  year  next  preceding  the 
bringing  of  the  present  action.  Section  23 
of  the  Civil  Code  provides:  "If  any  action 
be  coiunienced  within  due  time,  and  a  judg- 
ment thereon  for  the  plaintiff  be  reversed,  or 
if  the  plaintiff  fail  in  euch  action  otherwise 
tbaji  upon  the  merits,  and  the  time  limited 
for  the  same  shall  have  expired,  the  plain- 
tiff, or,  if  he  die  and  the  cause  of  action  sur- 
vive, his  representatives,  may  commence  a 
new  action  within  one  year  after  the  rever- 
sal or  failure."  The  question  is.  Did  the 
pendency  of  the  former  action,  and  the  sav- 
ing terms  of  this  section,  suspend  the  opera- 
tion of  the  limitation  provided  in  i  422,  and 
permit  the  bringing  of  the  action  at  bar 
more  than  two  years  after  the  cause  of  ac- 
tion aroseT  The  question  here  presented  is 
one  of  first  instance  in  this  court.  Our  de- 
cision is  therefore  untrammeled  by  any 
former  controlling  opinion,  and  ia  based  up- 
on and  induced  by  an  examination  of  many 
decisions  arising  upon  kindred  statutes,  and 
the  reasoning  tJierein  employed.  The  pre- 
cise question  has  seldom  arisen.  Questions 
analogous  in  their  nature  are  of  frequent  oc- 
currence, ^t  common  law,  or  in  the  absence 
of  S  422,  no  right  of  action  would  exist  in 
this  state  in  favor  of  anyone  to  recover  dam- 
ages for  t^e  wrongful  death  of  Rodman. 
Mobile  L.  tna.  Co.  v.  Brame,  95  U.  S.  754, 
24  L.  ed.  680 ;  Dennick  v.  Cenli-al  R.  Co.  103 
U.  S.  11,  26  L.  ed.  439;  The  BarriabuTg,  119 
U.  8.  190,  «(6  nom.  Tks  Barrisburg  v.  Riok- 
arde,  30  L.  ed.  368,  7  Sup.  a.  Rep.  140. 
The  general  character  and  purpose  of  the 
act,  and  the  nature  of  the  limitation  therein 


Hamilton  v.  Hannibat  A  fit.  J.  R.  Co.  3» 
56,  18  Pac.  ST,  in  considering  the  act 
of  Missouri  creating  a  right  of  action  for 
wrongful  death,  aaid:  "The  right  thus  con- 
ferred ia  a  conditional  one,  and  the  plain- 
tiffs in  such  action  must  bring  themselves, 
clearly  within  the  prescribed  conditions- 
necessary  to  confer  the  right  of  action."  In 
the  opinion.  Mr.  Justice  Johnston  aays: 
''The  provision  designating  when  and  by 
vhom  the  suit  may  be  brought  is  more  than 
L  lutre  limitation.  It  is  a  condition  im- 
,iosed  by  the  legislature,  which  qualifies  th» 
right  of  recovery,  and  upon  which  ita  exer- 
depends.  The  supreme  court  of  Mis- 
L  has  recently  examined  and  interpreted 
this  statute,  and,  in  an  elaborate  opinion, 
reaches  the  conclusion  that  the  right  is  * 
conditional  one,  and  the  condition,  being  an- 
nexed to  the  right  aa  given  in  the  statute, 
modifies  the  same,  and  in  fact  forms  a  part 
of  the  right  itself."  In  The  Harriaburg, 
119  U.  S.  199,  »u6  nom.  The  Harntb»rg  v- 
RickBTdt,  30  L.  ed.  358,  7  Sup.  Ct.  Rep.  140, 
Mr.  Justice  Waite,  who  delivered  the  opin- 
ion of  the  court,  in  speaking  of  the  statutes 
of  the  states  of  Massachusetts  and  Pennsyl- 
vania, said;  "The  atatutea  create  a  new  le- 
gal liability,  with  a  right  to  a  suit  for  it* 
enforcement,  provided  the  suit  is  brouglit 
within  twelve  months,  and  not  otherwise. 
The  time  within  which  the  suit  must  be 
brought  operates  as  a  limitation  of  the  lia- 
bility itaelf  as  created,  and  not  of  the  rem- 
edy alone.  It  is  a  condition  attached  to  the 
right  to  sue  at  all.  ...  It  matt«rB  not 
that  no  rights  of  innocent  parties  have  at- 
tached during  the  delay.  Time  has  been 
made  of  the  essence  of  the  right,  and  the 
right  is  lost  if  the  time  is  disregarded.  The 
liability  and  the  remedy  are  created  by  the 
same  statutes,  and  the  limitations  of  the- 
remedy  are,  therefore,  to  be  treated  as  limi- 
taUons  of  the  right."  In  Boston  <£  M.  R. 
Co.  V.  Hard,  56  L.  R.  A.  1B3,  47  C.  C.  A.  616, 
106  Fed.  116,  it  is  said:  "It  has  been  uni- 
versally held  that,  where  a  special  statute  of 
this  character  gives  a  remedy,  with  an  ex- 
press limitation  in  the  statute,  the  limita- 
tion ia  inherent  in  the  right  of  action,  and 
follows  the  remedy  wherever  there  ia  on  at- 
tempt to  obtain  it"  In  Taylor  v.  Cranberry 
Iron  A  Coal  Co.  94  N.  C.  625,  it  is  held: 
"The  provisions  of  this  statute  limiting  the 
time  within  which  the  action  must  bo 
brought  is  not  a  statute  of  limitations.  The 
statute  confers  a  right  of  action  which  did 
not  exist  before,  and  it  must  be  strictly  com- 
plied with.  As  there  is  no  saving  clause  as 
to  the  time  of  bringing  the  action,  no  explan- 
ation as  to  why  it  waa  not  brought  will 
avail."  Mr.  Tiffany,  in  his  work  on  Death 
by  Wrongful  Act  (|  121),  Bays:  "These 
special  limitationa  differ  iu  some  respects 
from  those  created  by  the  ordinary  statutes 
of  limitation.  Inasmuch  as  the  act  which 
creates  the  limitation  also  creates  the  action 
to  which  it  applies,  the  limitation  ia  not 
merely  of  the  remedy,  but  is  of  the  right  of 
action  itself.  The  right  ia  given  subject  to 
the  limitation,  and  a  subsequent  change  in 
the  period  of  limitation  will  not  extend  th* 
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period  80  M  to  affect  an  existing  right  of 
BCtioii,"  In  8  Am.  &  Eng.  Edc,  Lasv,  2d  ed. 
y.  S76,  it  IB  said;  "It  seems  that  proTisiona 
in  tlie  Bliitut«)i  authorizing  actions  for 
wrongful  defutb,  which  limit  the  time  within 
which  the  actions  shall  be  brought,  are  not 
properly  stn-tutes  of  limitation,  oa  that  term 
is  generally  used.  They  ore  qualifications 
restrictin|f  rights  granted  by  the  statutes, 
and  must  be  etrictly  comalied  with.  As  the 
statutes  confer  a  new  rignt  of  action,  ni 
planntions  asto  why  the  suit  was  not  brought 
within  the  npcciHcd  time  will  avail,  unit 
the  atatutcii  themaelvea  provide  &  saving 
olauee."  See  also  Qeorge  v.  Chicago,  U.  d 
8t.  P.  B.  Co.  51  Wis.  003,  8  N.  W.  374; 
Hantia  v.  Jeffcraonville  R.  Co.  32  Ind.  113; 
Best  V.  JTinsfon,  100  N.  C.  205,  10  S.  E.  997. 
'  The  precise  question  here  under  considera- 
tion arose  in  Oerren  v.  Hannibal  A  8t.  J.  R. 
Co.  00  Mo.  406,  It  is  there  held :  ''Under 
{  5  of  tlie  damage  act,  the  new  suit  brou) 
against  a  railroad  after  nonsuit  must 
commenced  within  one  year  after  the  date  of 
the  injury.  Section  19  of  the  chapter  con- 
cerning limitations,  .  .  ■  authorizing 
the  commencement  of  a  new  action  within  a 
year  from  date  of  nonsuit,  has  no  applica- 
tion to  causes,  the  time  for  bringing  which 
is  not  'prescribed'  by  that  chapter,  .  .  . 
but  otherwise  limited."  Also,  in  Lake 
Shore  £  U.  8.  It.  Co.  r.  Dyiiaaki,  67  III. 
App.  114,  it  is  held;  "Actions  for  damages 
resulting  from  the  death  of  a  person  caused 
by  the  wrongful  act  of  another  may  be  com- 
menced within  two  yeara  after  auch  death. 
The  time  is  not  extended  by  a  nonsuit  in  a 

ErevieuB  action."  Many  cases  have  arisen 
1  which  it  has  been  held  that  minority  or 
other  legal  disability  of  the  party  entitled 
to  brinf;  and  maintain  the  action  wili  not 
operste  to  extend  the  time  prescribed  in 
statute  for  the  bringing  of  the  action,  in  th; 
absence  of  a  saving  clause  in  the  act  itself. 
Foiter  V.  ¥a:oo  i  it.  Valley  R.  Co.  72  Miss. 
886,  18  So.  380;  Murphy  v.  Chicago,  Jf.  d 
81.  P.  R.  Co.  80  Iowa,  20,  45  N.  W.  392; 
Betl  V.  ;fins(on.  100  N.  C.  206,  10  S.  E.  997; 
O'Seif  V.  Memphit  £  C.  R.  Co.  89  Ala.  624, 
12  So.  454;  LauiBKille  A  .V.  R.  Co.  v.  Ban- 
ders, 80  Ky.  269,  5  8.  W.  503.  In  Beebe  v. 
Dostrr,  30  Kan.  6U6, 14  yac.  150,  this  court 
held  the  general  provisions  of  the  statute  of 
limitations  inefTectuat  to  extend  the  special 
limitation  of  five  years  conbiincd  in  %  141  of 
the  tax  law,  providing  for  the  bringing  of 
an  action  to  recover  lands  sold  for  taxes, 
notwithstanding  the  nonresidence  of  tlie  de- 
fendant, it  has  also  held  that  tbe  contract- 
ual limitation  contained  in  a  policy  of  insur- 
ance is  not  governed  or  controlled  by  the 
general  statutes  of  limitations.  McRlroy  v. 
Vontinmtal  Inn.  Co.  48  Kan,  200,  29  Pac. 
478.  A  review  of  the  authorities  bearing 
upon  the  question  controverted  compels  us 
to  hold  that  the  scope  and  effect  of  the  act 
•bove  quoUd  is  not  merely  to  provide  a  rem- 
edy for  a  cause  of  action  existing  independ- 
ent of  the  act  itself,  but  to  create  a  cause  or 
right  of  action  where,  prior  to  the  passage, 
or  in  the  absence  of  the  act,  none  existed. 
As  a  part  of  tbe  right  of  action  itself,  as  a 
A9L.  R.  A. 


condition  imposed  upon  and  in  limitation  of 
the  exercise  of  the  right  granted,  it  is  pro- 
vided that  tbe  action  upon  which  recovery  la 
had  must  be  commenced  within  two  years 
from  the  time  the  right  of  action  arose.  No 
excuse  pleaded  for  delay  in  the  commence- 
ment of  the  action  for  more  than  two  yeara 
will  avail,  for  the  reason  that  no  such  ex- 
cuse can,  in  taw,  be  held  sufficient.  A  limi- 
tation upon  the  time  in  which  a  pre-existing 
right  of  action  may  be  exercised  is  governed 
by  the  general  statutes  of  limitation,  and,  in 
consequence,  falls  within  the  saving  provi- 
sions of  i  23.  above  quoted.  But  the  limita- 
tion in  time  of  the  commencement  of  the  ac- 
tion here  brought  under  this  statute  is  im- 
posed as  a  condition  upon  the  exepcise  of  the 
right  itself,  is  special  and  absolute  in  its  na- 
ture, and  is  unaffected  by  the  general  provi- 
sions of  S  23. 

We  are  cited  by  counsel  for  plaintiff  in 
error  to  cases  in  which  it  is  claimed  that  a 
doctrine  contrary  to  the  conclusion  here 
reached  is  announced.  We  have  examined 
the  cases  cited,  and  find  but  one  in  which 
the  precise  question  here  considered  was 
either  raised  or  determined.  The  exact  ques- 
tion was  presented  and  considered  in  the 
case  of  B^eif^  A  Co.  v.  Bohlaxceiz,  10  Kan. 
App.  48.  01  Pac.  909.  No  authorities  are 
cited  in  its  support,  neither  are  reasons  giv- 
en for  the  conclusion  reached.  Its  authori- 
ty is  denied. 

It  follows,  the  facts  appearing  upon  the 
face  of  the  petition,  the  demurrer  lodged 
against  it  should  have  been  sustained.  Fail- 
ing in  this,  the  action  of  the  trial  court  in 
sustaining  a  demurrer  to  the  evidence  of- 
fered by  plaintiff,  and  entering  judgment  in 
favor  of  defendant,  is   right,  and  must  ba 

All  the  Justices  concur. 
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It  IncnmbMit  < 

agent,   lessee,  or 
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...  .  »  duties,  >■ 

prescribed  by  the  statute,  are  te  "examine 
every  working  place  every  niornJas  wlrh  a 
safety  lamp  before  miners  or  other  employees 
enter  their  respective  working  placcK,"  does 
not  prescribe  Ibe  limit  ol  cere  to  be  eiprclsed 
by  such  mine  owner  or  operator  towards  em- 

•Headnote  br  QetsHe,  J. 

Note.—  As  to  liability  ot  employer  for  negU 
gence  o(  mine  boss  wham  he  Is  required  by 
statute  to  employ,  see  Dnrkln  v.  Kingston  Coal 
Co.  (I'a.)  29  L.  B.  A.  SOS :  Williams  v.  Thacker 
Cos!  A  C.  Co.   (W,  Va.)  40  L.  R.  4,  fil2. 

For  a  rase  holding  that  a  mine  boss  In  a  fel- 
low servant  ol  an  Injured  employee,  see  Te- 
taja  V.  Aurora  Iron  MIn.  Co.  (Mich.)  32  L.  IL 
A.  43S.  Contra,  WellstOB  Coal  Co.  T.  Smith 
(Ohio)  53  L.  K.  A.  99. 


.  .'O' 
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plojcM  engaged  In  worklag  In  their  mines, 
TbU  itntute  InereBBes  tbc  dutr  of  the  oirner 
or  operator  or  mines  br  reqiilrlOK  him  to  em- 
ploy a  competent  persoQ  to  look  Bpeclallj  alter 
the  condition  of  the  mine;  and  If.  through 
the  Degllgence  of  SQCb  nre  boaB,  one  of  the 
employecH  Is  Injured  by  the  explosion  of  eib 
therein,  the  owner  or  operator  la  liable  4n 
damages  for  >nch  Injur;. 
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ERROR  to  tlie  District  Court  for  Learen- 
worth  County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caiuaed  by  defendant'8  neg- 
ligence.    HcKeracd, 

Tbc  facts  are  stated  in  the  opinion. 
Mcaara.    Dawes    ft    Walfeknhler,     for 


anj-  atanding  gas  in  any  working  place,  it  ia 
the  absolute  duty  of  the  master  to  have  the 
eamc  diluted  and  rendered  harintesa  before 
any  pelKOll  or  per-sona  enter  Buch  working 
place.  The  failure  to  do  so  renders  the  mas- 
ter  liable   for   damages   arising   from   such 

Cherokee  cE  /*.  Coal  d  Min.  Co.  v.  Britton, 
3  Kan.  App.  BB2,  45  Pac.  100;  Sommer  v. 
Carbon  lIiH  Coal  Co.  32  C.  C.  A.  15C,  60  U. 
S-  App.  fill),  88  Fed.  54;  Knoxr-Ule  Iron  Co. 
V.  Pace,  101  Tenn.  476,  48  S.  W.  232;  Dese- 
rant  v.  Cerilloa  Coal  R.  Co.  178  U.  S.  419, 
44  L.  ed.  1133,  20  Sup,  Ct.  Rep.  007;  Linton 
Coal  £  mi".  Co.  V.  Persons,  11  Ind.  App. 
284,  30  N.  E.  214;  Wiiarton,  Nog.  If  232, 
2326;  Shesrm.  &  Redf.  Neg.  U  233  et  Kcq. 
12  Am.  &  Eng.  Knc.  I.aw,  2d  ed.  pp.  946- 
040:  Hannibal  rf  i9(-  J.  R.  Co.  v.  Fox,  31 
Kan.  580,  8  Pac,  3!J0;  Qotccn  v.  Bush.  22  C. 
C.  A.  130,  40  U.  S.  App.  348,  7fl  Fed.  340; 
IVcBfern  Coof  <C  Min.  Co.  v.  Ingraliam,  17  C. 
C.  A.  71,  30  U.  S.  App.  1,  70  Fed.  219;  li- 
land  Coal  Co.  v.  arecnicood,  151  Ind.  470,  50 
N.  E.  37. 

JtlcsKrt.  Atwood  ft  Hooper  and  C.  B, 
BUddleton,  for  defendant  in  error: 

Plaintiff,  Holtgraber,  and  Liebert  were  fel- 
low servants. 

Bucklpy  V.  Gould  A  O.  Silver  Mm.  Co.  8 
Sawy.  304,  14  Fed.  833 ;  Troughear  v.  Lower 

Vein  Coal  Co.  62  Iowa,  670,  17  N-  W.  775; 

Bunt  V.  (fitrm  BuHes  Qold  Min.  Co.  24  Fed. 

849:   itcfjueen  v.  Central  Branch  Union  P. 

It    Co.  30  Kan.  089,  1  Pac,  141 ;  Kielleij  v. 

Belcher  Silve>-  Min.  Co.  3  Sawy.  ECO,  Fed. 

Cns,  Na   7,761:   Cool  d   Min.  Co.  v.   Clay, 

61    Ohio    St.    542,    sub    nam.    Consolidated 

Coat   <E   Min.    Co.   v.    Floyd,   25   L.    R.   A. 

H4B    .18  N,  E.  010;  Mulhem  v.  Lcktgh  Val 

leu   Coal   Co.    161   Pa.   270,   28   Atl.    1087; 

O'Boyle  v.  Lehigh  Tallej/  Coal  Co.   161  Pa. 

270.  28  Atl.  1088;  Bema  v.  Qaston  Cos  Coal 

Co.  27  W.  Va,  285,  55  Am.  Rep.  304. 

Plaintill  was  notilicd  that  the  gas  existed 

in  places  where  he  was  required  to  work. 

and  was  told  to  remove  it,  and  he  knew  tliat 
s  dangeroiift  to  enter  said  places  with 


136  Ind.  398,  35  N.  E.  7;  Rutaell  Creek 
Coai  Co.  V.  Wills,  IW  Va.  416,  31  8.  E.  614. 
Continuing    to  work   after   he   had    this 
knowledge,  be  assumed  the  risk. 

Faulkner  v.  Mammoth  Min.  Co.  23  Utah, 

17,  00  Pac.  790;  Wahlquial  v.  Uaple  Orotc 

Coal  4  Min.  Co.  (Iowa)   80  N,  W.  98;  Bush 

eaouri  P.  R.  Co.  36  Kan.  134,  12  Pac. 

Clark  V.  Miasouri  P.  R.  Co.  48  Kan. 

854,  29  Pac.   1138;   Davis  v.  Trade  DoUar 

Conaol.  ifin.  Co.  117  Fed.  122. 

After  the  mine  owner  has  complied  with 
the  Btatute,  and  employed  a  competent  per- 
son for  examiner  or  Hre  boss,  he,  or  it,  has 
performed  the  measure  of  eare  required, 
nd  in  the  manner  required  by  the  law,  t«- 
ards  his  employees;  and  if,  through  th« 
saminer's  or  fire  boss's  negligence,  one  of 
the  employees  is  injured,  it  would  violate 
every  principle  of  right  and  justice  to  make 
tliB  master  respond  in  damage  for  such  neg- 
ligence. 

Ilvffhcs  V.  Oregon  Improv.  Co.  20  Wash. 
204,  35  Pac.  119;  Colorado  Coal  d  I.  Co.  v. 
Lamb,  6  Colo,  App.  255,  40  Pac.  251 ;  Wad- 
dell  T.  8imoson,  112  Pa.  567,  4  Atl.  725; 
Deserant  v.  Cerriltot  Coal  R.  Co.  0  N.  M. 
495,  55  Pac.  290;  Portanee  v.  Ijehigh  Valleg 
Coal  Co.  101  Wis.  574,  77  N.  W.  875;  Line- 
oski  v.  Susquehanna  Coal  Co.  157  Pa.  153, 
27  Atl.  677. 

Graeae,  J.,  delivered  the  opinion  of  ths 

Joseph  Schmalstieg  sued  the  Leavenworth 
Coal  Company  for  injuries  sustained  by  tha 
explosion  of  gases  in  the  coal  mine  in  which 
he  was  working  as  a  miner.  When  plaintiff 
had  introduced  his  evidence,  the  defendant 
demurred  thereto.  The  demurrer  was  sus- 
tained, and  judgment  rendered  thereon,  to 
reverse  which  Sohniatatieg  prosecutes  this 
proceeding.  Without  entering  into  a  dis- 
cussion of  the  evidence,  suffice  to  say  we  are 
of  tiie  opinion  tliat  tha  demurrer  should 
have  been  overruled. 

The  important  and  controlling  queatton  in 
,hf  case  is,  Does  a  mine  owner,  agent,  lessee, 
)r  operator  of  uny  coal  mine  discharge  him- 
felf  of  liability  to  an  employee  wlio  is  in- 
jured by  the  negligent  omission  of  the  fire 
boss  to  perform  the  duties  imposed  upon 
hiin  by  the  statute,  when  such  owner,  agent, 
lessee,  or  operator  has  exercised  ordinair 
care  in  the  selection  of  such  fire  hossT  We 
understand  tiua  question  was  resolved  in  the 
afhrmalive  by  the  court  below;  hence,  the 
sustaining  of  the  demurrer.  The  statutes 
directly  applicable  to  the  question  under 
consideration,  and  relied  upon  for  the  con- 
tention of  the  defendant  below,  are  SS  4150, 
4102.  Gen.  Slat.  1901,  which  read: 

"Sec.  4160.  'Hie  inai>ectqr  of  mines  sh»ll 
cause  the  volume  of  air. to  be  incrca.sed, 
when  necessary,  to  auch  an  eittcnt  aa  will  di- 
lute, carry  off,  and  render  harmless  the  noi- 
ioua  gases  generated  therein.  And  minea 
gencrnting  Are  damp  shall  be  kept  tree  of 
standing  goa,  and  every  working  place  shall 
be  carefully  examined  every  morning  v'^  » 


r  fire  boss  be- 
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Tespecti\'e  working  places.  Said  examiner 
or  fire  boss  xhall  register  the  daj  of  the 
nioDtli  at  tlie  place  of  tlie  workings,  and  dlao 
on  top  in  a  book  which  shall  be  kept  in  the 
wciglimastei'a  ollico  for  such  special  pur- 
pose; and,  hh  proof  o(  inspection,  he  shall 
daily  record  nil  places  examined  in  said 
book,  and  in  case  of  danger  where  Are  damp 
iiiay  have  accumulated  during  the  absence  of 
any  person  or  persons  emplc^ed  tjierein,  said 
examiner  or  ttre  boss  must  notify  the  miners 
or  those  employed  therein,  or  those  who  may 
have  occasion  to  enter  such  places.  And  the 
hydrogen  or  Hre  damp  generated  therein 
must  bo  diluted  and  rendered  harmless  be- 
fore any  per.aon  or  persons  enter  auch  work- 
ing or  uliandoncd  pert  of  the  mine  with  a 
naked  light." 

"Sec.  4102.  In  case  of  noncompliance  with 
M  1,  2,  3,  4,  5,  6,  7,  8,  e.  10,  11,  12,  13,  14 
and  15  of  this  act  by  any  owner,  operator, 
B|^nt,  or  le:isec  of  any  mine,  or  any  miner  or 
otlier  employee  working  therein,  upon  whom, 
any  duty  ia  cast  by  any  of  said  sections,  he 
Bhat)  be  deemed  guilty  of  a  misdemeanor, 
and  sball,  ui>on  conviction  of  the  snme,  for 
each  otfcnse  be  punished  hy  a.  line  of  not  lens 
than  9100  and  not  to  exceed  (300,  or  by  im- 
]>riiK>nmenl  in  the  county  jail  for  a  period 
of  not  less  than  thirty  days  and  not  to  ex- 
ceed ninety  days,  or  hy  both  such  fine  and 
imprisonment,  in  any  court  having  compe- 
tent jurisdiction:  I'rovided,  that  thi:^  act 
shall  be  construed  as  to  affect  or  apply  only 
to  coal  mines  of  this  stale,  or  any  person  or 
persona    operating     or     osvning     auch    coal 

It  is  ably  argued  that  thia  law  takes  from 
the  owner,  agent,  le^ce,  or  operator  of  every 
coal  mine  the  exercise  of  judgment  or  dis- 
cretion in  determining  the  volume  of  air  nec- 
essary to  dilute,  carry  off,  and  render  harm- 
leH!j  the  noxious  gaaea  generated  in  such 
mine,  anij,  in  providing  that  each  mine  own- 
er or  operator  shall  select  some  competent 
person,  called  on  "examiner"  or  "Are  boss," 
to  investigate,  determine,  and  direct  how 
and  where  the  sir  ahaJI  be  distributed,  and 
how  much  will  be  necessary  to  dilute,  carry 
off,  and  render  harmless  the  noxioiis  gases 
generated  therein,  has  relieved  the  owner  or 
operator  from  any  responsibility  or  civil 
liability  to  persons  injured  through  the  neg- 
ligent acts  or  omissions  of  such  examiner  or 
lire  boss,  provided  the  owner  or  operator 
shall  have  exercised  care  in  the  selection  and 
employment  of  a  competent  person  aa  fire 
boss.  This  position  is  sought  to  be  re-en- 
forced by  reference  to  |  4162,  above  quoted, 
which  makes  the  neglect  of  the  examiner  or 
fire  boss  to  perform  the  duties  imposed  upon 
him  hy  the  statute  a  misdemeanor,  and  sub- 
jects him  to  a  line  and  imprisonment.  As 
stated  by  counsel:  "By  thia  statute  the  leg- 
islature of  the  state  of  Kansas  has  under- 
taken to  prescribe  and  deline  the  manner 
and  measure  of  care  that  shall  be  exercised 
by  mine  owners  with  reference  to  the  accum- 
ulation of  gas  in  the  working  places  of  said 
mine,  thereby  prohibiting  tlie  master  from 

the  s 


plied  with  the  statute,  and  employed  a  com- 
petent person  for  examiner  or  fire  boss,  he, 
or  it,  has  performed  the  measure  of  care  re- 
quired, and  in  the  manner  required,  by  the 
law,  towards  his  employees;  and  if,  through 
the  examiner's  or  fire  boss's  negligence,  one 
of  the  employees  is  injured,  .  .  .  the 
master  is  not  responsible  for  the  negligence 
of  the  examiner  or  fire  boss espe- 
cially where  the  statute  prescribed  a  penalty 
for  violation  of  its  provisions.  .  .  ." 
This  contention  is  plausible,  and  not  with- 
out authority  in  adjudicated  cases,  but  we 
do  not  think  it  sound.  The  authorities  in 
support  of  tliis  position  base  their  conclu- 
sion on  the  ground  tlmt  the  fire  boss  ia  & 
creature  of  the  legislature,  selected  l^  the 
mine  owner  in  obedience  to  the' commands  of 
the  law,  ami  in  the  interest  and  protection 
of  the  miners  themselves;  that,  as  such,  he 
is  a  co-eniployce  or  fellow  servant,  and,  it 
he  is  negligent  or  careless  in  the  perform- 
ance of  his  duties,  the  miners  can  at  once 
discover  it,  and  notify  the  superintendent, 
while  the  owner,  with  every  wish  to  protect 
the  niiiiei'3,  has  no  such  opportunity  of  in- 
formation. Some  of  the  autJioritics  sustain- 
ing  this  position  are  Ilughct  v.  Oregon  Im- 
prov.  Co.  20  Wash.  204,  53  Pac.  110;  Colo- 
rado Coal  £  I.  Co.  V.  Lamb,  0  Colo.  App.  255, 
40  Pac.  251;  Waddstl  v.  Simoson,  112  Pa. 
507.  4  Atl.  726;  Dclaieare  d  H.  Canal  Co. 
V.  Carroll,  89  Pa.  374 ;  Redstone  Cake  Co.  v, 
Kofi./,  115  Pa.  304,  8  Atl.  693.  We  do  not 
pretend  to  reconcile  these  decisions  with  the 

~ous  others  holding  the  opposite  opin- 

hich  arc  hereafter  cited. 

common  law  it  ia  tlie  duty  of  a  master 
care  and  diligence  to  provide  his 
servants  with  a,  reasonably  safe  place  at 
which  to  work,  and  reasonably  safe  and 
suitable  tools  and  appliances  with  which  to 
perform  the  service.  This  duty  can  only  be 
satisfied  by  performance.  One  of  the  chief 
dangers  to  be  guarded  against  in  tlie  min- 
ing o^  coal  ia  the  accumutation  of  noxious 
and  explosive  gases  and  dust.  The  duty, 
therefore,  at  common  law,  of  guarding 
against  these  dangers,  and  making  the  place 
reasonably  safe  for  workingmen,  is  cast  up- 
on the  master;  and  he  is  liable  for  injuriej 
resulting  from  a  neglect  to  perform  such  du- 
ties. itnleHB  ralieved  therefrom  l^  statute. 

The  title  of  the  act  in  question  (Laws 
1807,  chap.  161))  reads:  "An  Act  to  Pro- 
vide for  the  Health  and  Safety  of  Persons 
Kinployed  in  Mines,  and  Supplementary  to 
and  Amendatory  of  Chapter  06a,  General 
Statutes  of  1880,  and  Kepealing  Chapter 
171,  Session  Jjiws  of  1895,  and  Providing 
Penalty  for  Violation  of  the  Same."  Wa 
would  be  surprised,  indeed,  to  find  In  an  act 
bearing  the  above  title  a  provision  which 
takes  from  the  miner  the  strongest  protec- 
tion from  personal  injuries  the  law  has  ever 
given,  namely,  the  right  to  make  his  em- 
ployer respond  in  damages  for  injuries  sus- 
tained resulting  from  the  negligence  of  such 
employer  in  not  providing  him  a  safe  ptoc* 
at  which  to  work.  The  tendency  of  inodent 
legislation  is  to  magni^,  rather  than  mini- 
mis,  the  individual, — especially  the  man 
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whose  TocatioQ  is  that  of  a 


vantai^s  for  selt-irapi 
cure  these  objwta,  increase,  rather  than  de- 
crease, the  iiista-iieea  and  circuniBtarees  un 
<ler  which  his  employer  shall  be  civillif  liabli 
for  personal  injuries  sustained  because  of 
the  neglige  nee  .of  such  employer.  Therefore, 
a  statute  that  would  take  away  from  him 
any  of  the  protfction  of  the  common  law 
should  be  plain,  unambiguous,  and  subject 
to  no  other  construction  or  interpretation. 
l.dws  ieU7,  chap.  150,  i  3  {beiag  the  same 
act  from  which  the  above  quotations  are 
taken) ,  provides :  "Every  mine  owner, 
agent,  lessee,  or  operator  of  cohI  mines 
.  .  .  shall  provide  and  hereafter  main- 
t«in  for  every  mine,  ample  means  of  ventila- 
tion, .  .  .  Said  volume  of  air  shall  be 
directed  or  circulated,  where  any  person  or 
persona  may  be  woriiing  in  any  of  saiil 
mines."  It  will  be  observed  that  the  duty  is 
here  placed  upon  the  mine  owner  or  operator 
to  provide  and  maintain  ajnple  means  of 
ventilation,  and  the  volume  of  air  thus  pro- 
vided "shall  be  directed  or  circulal«d  where 
any  person  or  persons  may  be  working 
in  any  of  said  mines."  We  also  flnS 
in  t  4150,  Geo.  Stat  1001,  the  follow- 
ing': "And  mines  generating  Are  damp 
aboil  be  kept  free  of  standing  gas,  and 
every  working  place  shall  be  carefully 
examined  every  morning  with  a  safety  lamp 
by  an  examiner  or  fire  boss  before  miners  or 
other  employees  enter  their  respective  work- 
ing places."  While  the  latter  section  desig- 
nates the  person  who  shall  make  the  exami- 
nation, it  is  the  duty  of  the  owner  or  oper- 
ator to  keep  such  mine  free  of  standing  gas. 
The  act  provides  that  the  owner  or  operator 
of  mines  sliall  employ  a  Are  boss.  It  de- 
lines  his  duties,  and  makes  a  neglect  to  per- 
form them  a  misdemeanor,  subject  to  fine 
and  imprisoument.  The  only  object  sought 
ia  an  additional  precaution  to  secure  a.  safe 
place  for  miners  to  work.  It  wa»  not  in- 
tended to  relieve  the  owner  or  operator  from 
any  civil  liability  for  damages  resulting  to 
the  laborer  from  the  negligent  performance 
of  such  duties  by  the  fire  boss.  The  act  in 
question  in  no  way  limits  or  takes  from  the 
owner  or  operator  the  general  supervision  of 
the  work,  or  the  exercise  of  judgment  in  the 
manner  or  system  of  ventilation.  He  is  left 
free  in  the  selection  of  the  person  to  perform 
those  duties,  to  fix  the  compensation,  pre- 
scribe and  require  of  him  the  performance  of 
duties  additional  to  those  designated  by  the 
statute,  and  to  exercise  a  general  supervi- 
sion over  him  in  the  performance  of  all  of 
his  prescribed  duties. 

Authorities  are  numerous  holding  that, 
under  statutes  similar  to  ours,  the  employer 
is  not  relieved  of  civil  liability  for  personal 
injuries  resulting  from  the  nef^ligent  per- 
formance of  the  duties  imposed  by  law  upon 
the  lire  boss.  In  Knoin'ille  Iron  Go.  v.  Pace, 
101  Tenn.  476,  484,  485,  48  S.  W.  232,  234, 
—an  action  to  recover  damages  resulting 
from  the  explosion  of  dust  in  the  mine, — it 
was  contended  that  the  owner  was  not  liable 
oO  L.  R.  A. 


because  the  statute  provided  for  tbo  ap- 
,)ointment  of  a  fire  boss,  whose  duty  it  was 
Lo  keep  the  mine  free  of  explosive  gas.  The 
™urt  said:  "The  tenth  assignment  is  that 
the  court  erred  in  defining  the  degree  of  care 
required  of  a  master  in  furnishing  a  safe 
room  or  entry  where  the  plaintiff  should 
work,  and  it  is  insisted  that  the  effect  of  the 
charge  is  to  make  the  mine  owner  an  insurer 
of  the  safety  of  the  premises  where  the  serv- 
ant is  to  work,  and  an  insurer,  also,  of  tlie 
skill  and  prudence  of  fellow  servants.  Tak- 
ing the  charge  as  a  unit,  we  do  not  think  it 
warrant 3  the  construction  contended  for, 
and  is  in  accord  with  the  general  rule  that 
'it  is  the  duty  of  the  master  to  keep  his 
premises  used  in  the  prosecution  of  his  busi- 
ness in  a  reasonably  safe  condition,  and,  if 
he  fails  to  do  so,  he  is  liable  to  the  servant 
for  all  injuries  resulting  to  him  from  such 
defects.'"  In  speaking  of  the  statute  the 
court  further  said :  "The  eighth  clause 
.[Acts  18S1,  chap.  170]  provides  that,  'to  bet- 
ter secure  the  ventilation  to  cither  ooal 
mines  or  collieries,  to  provide  for  the  health 
and  safety  of  the  men  employed  therein, 
otherwise  and  in  every  respect,  the  owner  or 
agent,  as  the  case  may  be,  in  charge  of  every 
coal  mine  and  colliery  shall  employ  a  com- 
petent inside  overseer,  to  be  called  a  mining 
boss,  who  shall  keep  a  careful  watch  over 
the  ventilating  apparatus,  airways,  tram- 
ways, pumps,  timbering,  signaling  arrange- 
ments, tubes,  etc.,  and  all  things  connecUd 
with  and  ap(>crtainin^  to  the  safety  of  the 
men  at  work  in  the  mine.  He  or  his  assist 
ant  aliatl  examine  carefully  the  workings  of 
all  mines  generating  explosive  gusea  every 
morning  before  the  miners  enter  the  coal 
mine  or  colliery,  and  sliall  ascertain  that  the 
mine  is  free  from  all  danger.'  "  Sonmer  v. 
t'orion  Hill  Coal  Co.  32  C.  C.  A.  150,  59  U. 
S.  App.  fil9,  89  Fed.  54,  57,  was  a  case  aris- 
ing under  the  statute  of  Washington.  Ths 
statute  is  identical  with  our  own.  The 
court  said:  "Disregarding  this  last  aver- 
ment, as  a  conclusion  drawn  from  the  facts 
stated,  it  is  clear  that,  under  the  Isw  and 
the  sllegutions  of  the  complaint,  Lowery 
was  intrusted  with  a  duty  in  the  perform- 
ance of  which  he  represented  the  owners  and 
operators  of  ths  mine;  and  that,  if  he  wa> 
negligent  in  the  performance  of  that  duty, 
and  the  plaintiff  was  injured  thereby,  the 
latter  did  not  assume  the  risk  of  such  em- 
ployment." In  Linton  Coal  d  Min.  Co.  v. 
Persons,  11  Ind.  App,  2G4,  275,  276,  30  H. 
K.  214,  213,  the  court,  in  construing  a  simi- 
lar statute,  said :  "In  other  words,  the  ef- 
fect of  the  contention  is  that  the  employ- 
ment of  a  competent  mine  boss  is  the  full 
measure  of  the  duty  of  the  owner  or  oper- 
ator of  the  mine  in  such  cases,  .  .  .  The 
gist  of  the  action  is  not  the  failure  to  em- 
ploy a  competent  mine  boss,  but  grows  out 
of  the  failure  of  the  employer  to  discharge 
the  duties  resting  on  him  in  relation  to  pro- 
viding a  safe  working  place  tor  appellee. 
This  duty  appellant  could  not,  In  our  opin- 
ion, l^  virtue  of  the  provisions  of  the  stat- 
ute, delegate  to  the  mine  boss,  so  as  to  es- 
cape liability  on  account  of  the  failure  to 
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perlonn  the  flcta  therein  reaulred.  The 
statute  prescribea  the  cajv  wbioh  the  em- 
ployer ia  required  to  exercise.  The  emploj- 
ment  of  a.  competent  mine  boas  is  not  the 
exercise  of  the  care.  The  failure  of  the  boss 
to  perform  the  duties  desi^ated  in  tlie  Bt«.t- 
ute  IB,  u:ider  the  statute,  the  negligence  of 
the  master.  ...  In  other  words,  the 
statute  was  not  intended  to  lessen  the  du- 
ties of  the  master,  but  was  intended  to  in- 
crease his  duty,  to  the  extent  of  requiring 
him  to  emplo;  h  mining  boss  to  give  special 
attention  to  the  condition  of  the  mine.  It 
was  not  contemplated,  however,  when  the 
mining  buss  was  employed,  that  such  em- 
ployment should  relieve  or  exempt  the  mas- 
ter from  liability."     We  arc  of  the' opinion 


and  that  the  demurrer  should  have  been 
overruled.  There  is  some  contention  that, 
notwithstanding  the  construction  of  the  stat- 
ute, the  evidenoe  introduced  by  the  plaintilT 
below  was  inaulflcient  to  prove  negligence  on 
the  part  of  the  company.  We  have  given 
this  matter  no  consideration,  as  a  reversal 
«(  the  judgment  must  neeeaaarily  follow  the 
concliision  we  have  reached  upon  the  other 

The  CUUM  is  reveried  and  remanded,  with 
Instructions  to  ovemite  the  demurrer  to  the 
evidence. 


All  the  Justices  concur. 


L.  T.  MERRILL. 


..) 


*1.    A  i>»ll^«r  ••■ipKBT  wblcb  4ell*era 
m,  defcellTC  frelvkt  oar  t*  m  coHect- 

IDK  IlBC  Is  not  liable  in  damagea  to  an  em- 
plDjiee  of  the  latter,  who  li  Injured  bj  ree- 
aoD  of  Buicli  delects,  after  the  car  bas  been 
Inspected  Qy  the  company  receiving  It.  The 
loss  of  coutrol  over  the  car  and  over  the 
servants  bDvlnic  It  In  charge  relieves  the  de- 
livering company  tram  res  penal  bllty  to  tlie 
employ eca  of  the  receiving  company. 
3.  Thai  pnrt  of  tke  deelaloB  la  Mla- 
■OBrt,  K.  A  T.  H.  Co.  ▼.  MeFFllI,  01  Kan. 
eTl.  flO  Pae.  SID.  Indicated  by  lb«  Urst  ptn- 
rrapb  of  the  syllabuB.  Is  overmled. 

(October  11,  IBOS.) 

•HeodDotea  by  Smith,  J. 

NOTH.^^AstiT  liability  ~of  company  transfer- 
Tlng  defective  car  to  otber  company  for  1d- 
Jarles  received  by  tbe  employees  of  tbe  latter 
Ihercby,  see  also  cases  In  note  to  Cleveland, 
C  C.  &  St.  L.  B.  Co.  T.  Berry  (Ind.)  46  U.  B. 


WRITS  of  error  to  the  Court  of  Comrooii 
Pleas  for  Wyandotte  County  t 
a,  judgment  in  favor  of  plaintiff  it 


brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  'have  been  caused 
by   defendants'   negligence.     Reverted. 

Statement  by  Smith,  3.: 

Defendant  in  error,  L.  T.  Merrill,  who 
was  plaintitT  in  the  court  below,  recovered 
a  judgment  againat  the  Kansas  City  Sub- 
urban Belt  Railroad  Companv  and  the  Mis- 
souri, Kansas,  &,  Texas  Railway  Company 
for  personal  injuries  sustained  l^  him  in 
nttcmpting  to  pass  from  aflat  or  coal  car  to 
a  hot  car  in  the  yards  of  the  Chicago  Great 
WcRlern  Railway  Company  in  Kansas  City, 
Kaii!4ns.  He  was  a  switchman  in  the  em- 
ploy of  Ihe  latter  company.  The  flat  car 
belonged  to  the  Missouri,  Kansas,  &  Texas 
Railn-ny  Company.  It  was  loaded  with  iron 
pipe  at  St.  [.,ouis,  and  the  contents  con- 
iip:ned  to  St.  Joseph,  Missouri.  The  tine 
of  the  latter  company  teriuiiiatea  at  Ken- 
ans City,  Missouri.  TJio'  ear  was  provided 
u'ith  end  (rates,  which  were  held  in  an  up- 
right position  by  wooden  cleats,  nailed  to 
the  inside  of  the  Hi<[c  boards  on  the  outside 
of  the  end  gates.  There  were  no  iron  hooks 
or  eyebolts  provided,  which  arc  generally 
nwd  to  hold  the  end  gates  in  place.  On  the 
arrival  of  the  car  in  Kansaa  City,  Missouri, 
it  was  sent  from  the  yards  of  the  Missouri, 
Kansas,  &  Texas  Kail  way  Company  to  the 
yards  of  the  Suburban  Belt  Railroad  Com- 
pany, there  inspected  by  the  latter  com- 
pany, placed  in  a  train  with  about  twenty- 
five  others,  and  pushed  a  distance  of  2,00U 
feet  across  the  state  line,  to  a  place  where 
cars  were  usually  left  to  be  received  by  the 
Chicago  Great  Western  Railway  Company. 
There  the  car  in  question  was  inspected  by 
an  inspector  of  the  latt«r  company.  The 
switching  crew  of  the  Chicago  Great  West- 
ern Railway  Company,  of  which  plaintiff 
below  wan  a  member,  then  took  charge  of 
the  string  of  cars,  and  hauled  them  to  the 
yards  of  the  latter  company,  and  proceeded 
to  make  up  a  train  destined  for  St.  Joseph, 
Missouri,  and  places  beyond.  Plaintiff  be- 
\o\Y  wns  near  the  engine  on  a  box  car,  when, 
in  the  discharge  of  hia  duties,  he  started 
ton'ard  the  rear  of  the  train.  Coming  to 
the  flat  car,  he  walked  over  the  iron  pipe, 
which  wna  about  equal  in  height  to  the 
sides  of  the  car  and  end  gates.  The  pipe 
had  been  pushed  back  from  the  end  gate  so 
that  tbe  top  of  it  was  about  15  Inches  there- 
from. I'laintilT  stepped  with  his  right  foot 
from  the  end  of  the  pipe  to  the  top  of  the 
end  gate,  and  attempted  to  crosa  over  to  a, 
box  car  attached.  In  doing  bo,  the  thrust 
of  bis  body  caused  the  end  gate  to  give  way, 
and  he  fell  between  the  cars  while  in  motion. 
It  would  ecem  that  the  load  on  the  flat  car 
had  pushed  the  aides  outwardly  so  that  tho 
cleats  nailed  thereto  did  not  hold  the  fnd 
gate  in  an  upright  position,  and  permitted 
it  to  move  past  the  cleats  and  topple  orer 
when  stepped  on. 
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Kaksab  Sopnia  Coun. 


Oct., 


Metarl.  ZaUmap,  Korrla,  Fox,  * 
If oore  uid  BElllm,  Bachaa,  A  Kovfis 

for  plaintiffs  in  error. 

Metars.  T.  IT.  Sedprlok  uid  BUms  Por- 
ter for  plaintiff  In  error  Missouri,  K.  & 
T.  R.  Co. 

Mr.  VMtart  Dnslsp  for  Atchison,  To- 
peka,   &    BoDta    Fd   Railroad    Compuif    a.a 

Metera.  Ancerlaa  A  OnbUaoa,  for  de- 
fendant in  error: 

Tfae  railroad  owed  the  same  dut;  to  the 
Bwitchmen  of  the  roads  to  which  it  seat  its 
oar  for  transportation  that  it  did  \a  its  own 
switchmen,  \.  e.,  to  provide  a  car  which 
would  be  reasonably  safe  for  Uie  service  to 
be  performed  and  for  employees  of  coonect- 
iag  lines  to  handle. 

lliMouri,  K.  a  T.  B.  Co.  v.  Mernll.  01 
Eaa.  671,  00  Pac.  810;  Jfoon  v.  »or(hem 
P.  R.  Co.  *B  Minn.  106,  48  N.  W.  070; 
Penntslvania  B.  Co.  v.  Snyder,  65  Ohio  St. 
342,  45  N.  E.  659;  Baddy  v.  Mittoan  P.  B. 
Oo.  104  Mo.  234,  12  L.  R.  A.  740,  15  S.  W. 
1112;  fiononnaA,  F.  A  W.  B.  Co.  v.  Booth, 
98  Oa.  20,  26  B.  E.  928;  Olwrn  v.  7>«nn«yl- 
vania  d  O.  Fuel  Oo.  77  Minn.  628,  80  N.  W. 
60»;  aartiett  v.  Phania  Bridge  Co.  98  Fed. 
l»2j  Heaven  v.  Pender.  L.  H.  U  Q.  B.  Div. 
603;  Home  v.  Meakin.  116  Mass.  320; 
Olepelond,  C.  C.  A  St.  L.  B.  Co.  v.  Berry, 
162  Ind.  007,  46  L.  R.  A.  33,  53  N.  E.  415; 
Teal  V.  American  Iftn.  Co.  84  Minn.  320,  87 
N,  W.  837. 

The  questions  decided  by  this  court  upon 
the  former  petition  in  error  in  this  case  are 
the  law  of  Uie  case,  and  will  not  be  re-ex- 
amined by  this  court. 

Headley  v.  Chaltias,  15  Kan.  002;  Central 
BratKh  Union  P.  B.  Co.  v.  Bhoup,  28  Kan. 
394,  42  Am.  Rep.  163;  Crockett  v.  Gray,  31 
Kan.  340,  2  Pac.  809;  Western  Newa  Co.  r. 
Wilnarth,  34  Kan.  254,  8  Pae,  103;  Bizer 
V.  Many,  10  How.  101,  103,  14  L.  ed.  882, 
803;  Bo1>erla  v.  Cooper,  20  How.  407,  16  L. 
ed.  S69;  Wayne  County  v.  Kennieott,  94  U. 
B.  498,  24  L.  ed.  200;  Cleoeland,  C.  O.  A  8t. 
L.  B.  Co.  v.  Tarll,  49  L.  R.  A.  98,  39  C.  C. 
A.  608,  99  Fed.  309;  Leem  v.  Olarfc,  20  Cal. 
388;  TVew  Hanien  A  H.  Co.  v.  Stale,  44  Conn. 
376;  Tlwmton  r.  Lane,  11  Oa.  459;  Sempte 
V.  Anderton,  9  III.  540;  Gray  v.  Dickinson, 
14  Ky.  L.  Rep.  890,  13  8.  W.  209;  Mei/er 
y.  Stamp,  26  Neb.  729,  42  N.  W.  767;  Ayer 
V,  Stewart,  16  Minn.  89,  Gil.  77;  Burke  t. 
Matheu>s,  37  Tex.  73;  ileinzer  v.  Baoine,  74 
Wis.  160,  42  N,  W,  230;  Rector  v.  Danley, 
14  Ark.  304;  8oathv)e»tem  B.  Co.  v. 
Wright,  68  Qa.  311;  Damon  v.  DeBar,  94 
Mich.  694,  64  N.  W.  300;  Mj/gatt  v.  Coe, 
142  N.  Y.  82,  24  L.  R.  A.  850,  38  N.  E.  871; 
Hav>ley  v.  Smith,  46  Ind.  183;  Adam* 
County  T.  Burlington  &  M.  Biver  R.  Co.  59 
Iowa,  94,  2  N.  W.  1054,  7  N.  W.  471;  Smith 
V.  AtiW,  31  Kan.  260,  1  Pac,  620;  Barton 
T.  Thompeon,  60  Iowa,  571,  41  Am,  Rep. 
119,  «  N.  W.  899;  Laaaing  v.  Paige,  50  Cal. 
142;  S(aey  v,  Vermont  O.  B,  Co.  32  Vt.  652, 
Delivering  the  car  to  a  connectlns  road 
is  an  invitation  to  its  employees  to  handle 
it,  and  an  affirmation  that  iba  car  is  safe 
and  fit  for  service,  and  such  employees  are 
entitled  to  repose  confidence  in  the  implied 
assurance  that  Btfch  is  the  fact. 
«9  L.  R.  A. 


ifoon  y.  Horthwn  P.  B.  Oo.  46  Minn.  106, 
48  N.  W.  679;  PeiMuylMnto  B.  Oo.  v.  Sny- 
der. 55  Ohio  SL  342,  45  N.  B.  659;  Uit- 
i,  K.  A  T.  B.  Co.  r.  Merrill,  61  Kan. 
671,  60  Pao.  819. 

Whenever  a  person  should  reasonably  an- 
prebend  that  as  the  natural  and  probable 
consequence  of  his   act   of  neglect  another 

'"  be  placed  in  a  situation  of  danger  of 
receiving  an  injury,  a  duty  of  exercising 
due  care  arises. 

Levy  y.  Langridge.  4  Mees.  ft  W.  337  j 
Winrorboltom  v.  Wright,  10  Mees.  St.  W. 
114;  Heaven  v,  Pender,  L.  R.  11  Q.  B.  Div. 
503;  Oamert  v.  Phttnia  Bridge  Co.  98  Fed. 
192;  Maalin  v,  Levagood,  47  Kan.  36,  27 
Pac.  122;  Savannah,  F.  A  W.  B.  Co.  v. 
Booth,  98  Ga.  20,  26  S,  E.  928;  Roddy  v. 
Jfisaotiri  P.  R.  Co.  104  Mo.  234,  12  L,  K.  A. 
746,  15  B,  W.  1112;  Oodley  y.  Hagerty,  20 
Pa.  387,  69  Am,  Rep.  731 ;  Carton  v.  Ood- 
ley. 26  Pa.  Ill,  67  Am.  Dec.  404;  Stenberff 
WHlcom.  96  Tenn.  163,  34  L.  R,  A.  616, 
S.  W.  917;  Coke  v.  Gutkete,  80  Ky.  598. 
44  Am.  Rep.  499;  Jiugent  v,  Boaton,  C.  A 
M.  R.  Co.  80  Me.  62,  12  Atl.  797;  Bright 
y.  Bamett  A  B.  Co.  88  Wis.  209,  26  L.  R. 

A.  624,  60  N,  W,  418;  Coughtry  v.  QltAs 
IVooten  Oo.  56  N.  Y.  124,  15  Am.  Rep.  387 ; 
Devlin  v.  Smith,  89  N.  Y,  470,  42  Am.  Rep. 
31 1 ;  Mulchey  v.  if ethodist  Beligioui  8oo. 
125  Mass.  487;  Hayea  v.  Philadelphia  A  R. 
Coal  A  I.  Oo.  150  Mass.  458,  23  N.  B.  225; 
£IIioll  V.  flail.  L.  R,  15  Q,  B.  Div.  320; 
Jfarlin  V.  North  Star  Iron  Worka,  31  Minn. 
407,  18  N.  W.  109;  KiHion  v.  Augusta  A  K. 

B.  Co.  79  Qa..  234j  4  S.  E.  108;  Snoio  T. 
Houtatonio  B.  Co.  8  Allen,  441,  85  Am.  Dec. 
720;  Smith  v.  Se\o  York  d  B.  B.  Oo.  19  N. 
Y.  127,  75  Am,  Dec,  305;  ifoon  t,  Sorthem 
P.  B.  Co.  40  Minn.  JOO,  48  N.  W.  070; 
Pennsylvania  B.  Co.  v.  Snyder,  55  Ohio  St. 
3*2,  45  N.  E.  569;  Teal  v,  Amerioan  Min. 
Co.  84  Minn.  320,  87  N.  W.  837. 

Smltk,  J.,  delivered  the  opinion  of  th» 

The  question  for  consideraticn  ia  whether 
a  railway  company  which  delivers  a  de- 
fective car  to  a  connecUng  carrier  is  liable 
for  injuries  sustained  by  an  employee  of  the 
latter,  by  reason  of  such  defect,  after  the 
receiving  company  has  inspect^l  the  car 
and  taken  it  in  charge  for  transportati<ia 
over  its  line.  In  a  former  decision  of  this 
ease  it  was  held  to  be  within  the  contempla- 
tion of  the  first  carrier  that  the  oar  would 
be  delivered  to  another  for  transportation, 
and  it  was  also  known  that  connecting  car- 
riers employ  switchmen  to  handle  such  ears, 
and  that  their  services  are  necessary  in  the 
work  of  making  up  trains.  It  was  said: 
"With  this  knowledge,  it  was  the  duty  of 
both  plaintiffs  in  error  to  provide  a  car 
which  would  be  reasonably  safe  for  Ois 
service  to  be  performed  and  for  employees 
of  connecting  lines  to  handle,  to  the  end 
that  freight  might  be  expeditiously  carried 
to  its  destination.  .  .  .  N*^ligence  on 
the  part  of  the  Ghicaga  Great  Western  Rail- 
way Company  will  not  excuse  the  plaintiffs 
in  error  either  for  their  failure  to  inspect, 
or,  having  inspected  the  car,  permitting  it 


MiSBOviti,  E.  A  T.  It.  Co.  T.  Mbkkill. 
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trana  portal  ion."  Uiasouri,  K.  A  T.  R.  do. 
V.  ilen-iU.  01  Kan.  671-675,  60  Pftc.  820. 
We  are  now  tnWy  convinced  that  the  doc- 
trine announced  in  the  former  deoi^on  on 
the  subject  in  hand  runs  counter  to  an  un- 
broken current  of  ajithoritiea,  end  fails  to 
Htand  the  test  of  reaaon.  A  critical  exami- 
nation of  the  canea  cited  in  the  former  opin- 
ion to  sustain  the  view  then  taken  will  shov.- 
thnt  they  are  distinguishable  from  the  c&sc 
at  bar.     We  will  review  some  of  them. 

In  Ptftnnylvania  K.  Co.  v.  Snyder,  55  Ohio 
St.  342,  45  N.  E.  559,  tliere  was  n.  traffic  ar- 
rangement between  the  different  railway 
conipanies  forming  a  fast  freight  line  by 
which  they  were  to  share  in  the  earnings  of 
the  transportation  in  proportion  to  the  dis- 
tance the  car  should  be  hauled  over  their 
respective  road*.  Under  the  arrangement, 
the  Pennsylvania  company,  before  delivei- 
ing  its  cars  to  the  IJike  Sliore  company, 
agreed  to  have  them  properly  inspected  and 
put  in  safe  condition  for  hauling.  The  car. 
when  delii'cred  to  the  Lake  Shore  company 
to  be  taken  over  its  road,  was  defective  and 
unaafe,  which  proper  inspection  would  have 
discovered,  and  injury  wascaused therebyto 
an  employee  of  tlie  Lake  Shore  company.  The 
case  diflers  from  the  present  one.  It  wan 
argiied  in  the  briefs  in  that  case  that  by  rea- 
nan  at  the  tratlic  contracts  betn-een  them 
the  two  railroads  were  partners,  and  it  is 
stated   in   the   opinion   that   under   the   nr- 


rangement  the  Pennsylvania,  company,  be- 
fore delivering  its  cars  to  the  Lalie  Shore 
road,  was  to  have  them  properly  inspected, 
and  put  in  safe  condition  for  hauling. 
While  there  is  much  said  in  the  opinion  fa- 
Toral>le  to  the  defendant  in  error  on  the 
question  before  us,  yet  the  peculiar  con- 
tractual relations  of  the  two  roada  as  to  in- 
spection and  payment  of  the  cost  of  repairs 
do  not  e-vist  m  this  case.  In  the  case  just 
commented  on,  iloem  v.  Northern  I'.  R.  Co. 
46  Minn.  100,  48  N.  W.  070,  is  cited  and 
approved.  That  decision  was  given  promi- 
neoce  as  a  precedent  in  the  former  opinion 
in  this  case.  In  the  Moon  Case  the  North- 
ern I'aciflo  and  Manitoba  railroad  compa- 
nies were  connecting  carriers,  and  inter- 
changed cara  at  certain  common  points  un- 
der a  traftic  agreement.  According  to  a 
rule  adopted  tty  the  companies,  cars  re- 
ceived and  delivered  were  required  to  be  in- 
spected by  the  car  inspectors  of  both  on  the 
transfer  track,  and,  if  any  repairs  were 
needed,  they  were  to  be  made  by  the  Korth- 


pany.  Accordingly,  the  caj*  was  so  inspect' 
ed  ^  the  car  inspectors  of  Iwth  companies. 
It  was  examined  by  them  together  at  the 
«ame  time,  and  tbey  agreed  that  it  was  in 
good  order.  Afterwards,  while  the  car  was 
being  operated  by  the  Manitoba  company, 
the  plaJntilT's  intestate  was  Injured  by  a  de- 
fective brake.  It  was  claimed  that  the 
brake  etalT  was  defective,  and  also  that  the 
car  was  not  properly  or  carefully  inspected 
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hy  the  inspectors  of  the  respective  compa- 
nies. It  is  to  be  observed  that  in  the  Ifooi* 
Vane  the  inspection  liy  the  two  companies 
was  substantially  one  act.  The  Northern 
Pariflo  company,  through  its  inspector,  nt 
tlie  time  the  inspection  was  made,  knew 
thot  no  other  or  further  inspection  would 
be  made  for  the  protection  of  the  employee* 
of  the  Manitoba  company.  Hence  he  is  held 
in  law  to  liave  anticipated  that,  if  his  in- 
spection was  carelens  or  negligent,  the  em- 
ployees of  the  Manitoba  companv  would  be- 
subjected  to  whatever  dangers  should  aris»' 
therefrom.  The  court  said:  "In  this  case- 
the  insp^tion  by  the  two  companies  wa». 
substantially  one  transaction,  in  pursuance 
of  a  mutuul  arrangement  under  which  it 
was  made  jointly  by  the  two  ear  inspect- 
ors." The  case  of  Heaven  v.  Pender,  t.  R. 
11  Q.  B.  Div.  50.1,  was  also  cited  in  the  for- 
mer opinion,  and  is  referred  to  in  .Woon  v. 
Northern  I'.  K.  Co.  40  Minn.  100,  48  N.  W. 
(179.  The  facts  on  which  that  decision  rest- 
ed were  as  follows:  The  defendant,  a  dock 
owner,  supplied  and  put  up  a  staging  out- 
side a  ship  in  his  dock  under  a,  contract 
with  the  shipowner.  The  pIointilT  was  a 
workman  in  the  employ  of  a  ship  painter, 
who  had  contracted  with  the  shipowner  to 
paint  the  outside  of  the  ship,  and,  in  order 
to  do  the  painting,  the  plaintiff  went  on 
.ind  used  the  staging,  when  one  of  the  ropes 
by  uhich  it  was  slung,  being  unfit  for  use 
when  supplied  bv  the  defendant,  broke,  and 
by  reason  thereof  the  plaintiff  fell  into  tho 
dock,  and  was  injurco.  In  that  case  th» 
staging  wax  supplied  for  immediate  use, 
and  it  wns  not  within  the  contemplation  of 
the  parties  tlint  the  pifiintllf's  employer 
should  make  an  inspection  of  the  appliances. 
to  ascertain  their  ntness  prior  to  their  use. 
It  was  siild  l.y  Hi'clt,  M.  H. ;  "It  must  have 
hecn  known  to  I  be  d<'fendant's  servants,  if 
they  had  eimsidercd  the  matter  at  all,  that 
the  staifc  would  lie  put  to  immediate  use : 
tliat  it  would  not  !«  used  1^  the  shipowner, 
but  that  it  would  he  m^ed  by  such  a  person 
OS  the  plaintiff,  a  working  ship  pmnter." 
In  Beveii  on  Negligence  |2d  ed.  vol.  1,  p. 
63)  tiie  author  savH:  "It  Is  submitted  that 
the  principle  underlying  the  decision  iit 
'.  PnniSr.r  is  that  the  dock  c 


having  undertaken  to  supply  the  staging. 
thereupon  undertncdc  the  obligation  to  sup- 
ply a  fit  staging,  which  obligation  the  ptain- 


justificii  in  assuming  he  would  dia- 
cbai^.  Had  there  been  a.  duty  on  the  ship- 
owner or  on  the  nhip  painter  to  examine  the- 
staging,  the  chain  of  connection  between  the 
plaintiff  and  the  dock  owner  would  havi> 
l)oen  broken.  The  decision  must,  therefore, 
bo  taken  to  imply  that  there  was  no  duty 
on  the  part  of  anyone  subsequent  to  the 
dock  owner  to  test  the  staging  supplied,  but 
that,  when  the  dock  owner  undertook  t» 
supply  staging,  there  wos  nn  obligation 
that  the  staging  supplied  should  be  reason- 
ably fit  for  the  purpose  for  which  it  was  to 
be  'used;  so  that  those  coming  to  use  it 
might  trust  to  the  peiformance  of  the  dock 
owner's  duty  without  any  independent  ex- 
amination of  their  nw"." 

In  Havannah,  F.  tj  11'.  R.  Co.  y.  Botlh,  'Jft 
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Go.  20,  25  S.  E.  B2S,  the  deceased  wae  an  I 
oniployee  of  a.  mill  located  on  a  railway , 
<K>uipan}''s  snitch.  The  latter  placed  cava  { 
on  the  switch  to  be  loaded  by  the  mill 
hands,  and  by  reaiwii  of  a  defect  in  the  car 
the  employee  was  killed,  and  his  repreacnta- 
tivQ  recovei'cd  judgment  therefor  n gainst 
the  railway  company,  which  was  sustained. 
The  railway  company  in  that  case  fcelectcd 
and  retained  control  of  the  car.  and  placed 
it  in  position,  knowing  the  purpose  for 
wliich  and  hy  whom  it  would  be  used ;  thU4 
-extending  to  the  injured  servant  an  invita- 
tion to  use  it.  Had  the  inaKtcr  been  a  mere 
hirer,  or  the  company  exercined  no  right  as 
to  the  selection  of  the  cars  to  be  used,  the 
duty  of  inspection  would  hove  been  upon 
the  master,  and,  in  case  of  injury  to  his 
MTvant  in  consequence  of  liia  furnishing  an 
unsafe  appliance,  the  loss  would  have  fall- 
en upon  him. 

A  recovei-y  has  been  denied  in  cases  like 
the  one  at  bar  on  two  grounds:  Firnt. 
There  being  a  positive  duty  resting  on  the 
receiving  railway  company  to  inajwct  the 
car  turned  over  to  it  for  transportation  by 
another  company,  to  the  end  that  its  ein- 
ploypes  may  not  be  injured  by  defects  exist- 
ing before  lis  ifwipt,  the  omission  or  negli- 
gent discharge  of  such  duty  breaka  the 
cauaal  connection  between  the  negligence  of 
the  company  tendering  the  defective  car  and 
the  plaintiff's  injury.  In  eiich  cases  the 
failure  to  inspect,  or  the  negligent  manner 
«f  doing  it,  is  the  proximate  cause  of  the 
injury  to  the  employee,  and  the  negligence 
of  the  company  turning  over  the  unsafe  car 
is  the  remote  cause.  The  failure  to  dis- 
charge the  obligation  to  inspect  interposes 
«n  independent  agency,  which  severs  the 
causal  connection  Ix-tween  the  company  first 
^ilty  of  negligence  and  the  hurt.  It  was 
M>  held  in  Foteles  v.  Brig^e,  116  Mich.  42.1, 
«  L.  R.  A.  528,  74  N.  W.  1046,  a  case  very 
similar  to  this.  Sec  also  Lellia  v.  Uichigan 
O.  B.  Co.  124  Mich.  37,  82  N.  W.  828.  The 
-duty  of  a  railway  company  to  inspect  cara 
of  other  roads  received  by  it  is  enjoined  by 
law.  Missouri  P.  It.  Co.  v.  Barber,  44  Kan. 
612,  24  Fac.  am-.  AtekUon,  T.  &  S.  f.  It. 
Co.  V.  Penfold,  57  Kan.  148,  45  Pac.  574; 
Ttmta  A  F.  R.  Co.  v.  Archibald,  170  U.  p. 
•665,  42  L.  ed.  1188,  18  Sup.  Ct.  Rep.  777. 
Wharton,  in  his  work  on  Ntgligeuce  (S. 
430),  saysi  "Thei-e  must  be  causal  coancc- , 
tion  between  the  negligence  and  the  hurt; 
and  such  causal  connection  is  interrupted 
by  the  interposition  between  the  negligence 
and  the  hurt  of  any  indepitndent  human 
agency.  Thus,  a  contractor  is  employed  1:^ 
■n  city  to  build  a  bridge  in  a  workmanlike 
manner,  and  aft«r  he  baa  finislied  bis  work, 
and  it  has  been  accepted  by  the  city,  a  trav- 
•eler  is  hurt  when  imssiiig  over  it  by  a  de- 
fect caused  by  the  contractor's  negligence. 
Now,  the  contractor  mav  be  liable  on  bis 
contract  to  the  city  tor  liis  negligence,  but 
he  is  not  liable  to  the  traveler  in  an  action 
on  the  ease  for  damages.  The  reason  some- 
times given  to  sustain  such  a  conclusion  Ik 
that  otherwise  there  would  lie  no  end  to 
Huits.  But  ti  better  ground  in,  that  there 
is  no  eau»il  connection  between  the  travcl- 
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's  hurt  and  the  contractor's  negligence. 
The  traveler  reposed  no  confidence  on  thu 
contractor,  nor  did  the  contractor  accept 
any  confidence  from  the  traveler.  The  trav- 
eler, no  doubt,  I'cposed  conSdence  on  the 
city  that  it  would  have  its  bridges  and  high- 
ways in  good  order;  but  between  the  con- 
tractor and  the  traveler  intervened  the  city, 
an  independent,  responsible  agent,  breaking 
the  causal  connection."  The  principle 
above  stated  is  well  illustrated  in  Carter  v. 
ToKHe.  103  Mass.  uOT.  There  the  defend- 
ant negligently  sold  gunpowder  to  *  child, 
but  the  child  gave  all  of  the  powder  to  its 
parents,  who  afterwards  allowed  the  chilil 
to  take  some  of  it,  by  the  explosion  of  which 
he  was  injured.  'The  defendant  was  held  not 
liable,  because  the  effect  of  his  negligence 
had  been  cured  by  the  intervening  breach  of 
the  child's  parents  in  taking  charge  of  the 
powder,  and  their  consequent  ncj^ligem.'C  in 
allowing  the  child  to  have  it  iignin  could  not 
restore  the  connection  between  the  defend- 
ant's original  negligence  and  the  flnal  in- 
jury. 

A  second,  and,  we  think,  better  founded, 
reason  for  denying  the  right  to  recover  iti 
cases  like  tlie  present  is  that  the  liability  to 
ft  servant  ceases  with  the  control  of  the 
master  over  his  actions.  In  Glynn  v.  Cen- 
tral R.  Co.  175  Mass.910,  60  N.  E.  698, the 
?laintilT  was  in  the  employ  of  the  New 
ork,  New  Haven,  &  Hartford  Hail  road 
Company,  in  Connecticut,  and  waa  injured 
while  coupling  a  car  belonging  to  a  New 
Jersey  railway  company,  which  had  &  de- 
fective coupling  apparatus.  He  sued  the 
latter  company.  The  court,  in  holding  the 
defendant  not  liable,  said;     "There  was  no 


Haiifurd  Railroad,  and  before  it  had 
reached  the  place  of  accident,  it  had  passed 
a  point  at  which  the  cars  were  inspected. 
After  that  point,  if  not  before,  we  are  of 
opinion  that  the  defendant's  responsibility 
for  the  defect  in  the  car  was  at  an  Kii. 
.  .  .  But  when  a  person  is  to  be  charged 
because  of  the  construction  or  ownership  ol 
an  object  which  causes  dama^je  by  some  de- 
fect, commonly  the  liability  is  held  to  cnii 
when  tlie  control  of  the  object  is  changed. 
Thus,  the  case  of  Clifford  v.  Atlantic  Col- 
inn  Siiils,  14B  Mass.  47,  15  N.  B.  64,  shows 
that  the  mere  ownership  of  a  house  so  con- 
structed that  its  roof  would  throw  anow  io* 
to  the  street,  and  therefore  threatening; 
danger  as  it  is,  without  more,  whenever 
snow  shall  fa.ll,  is  not  enough  to  impose  lia- 
bility when  the  control  of  it  baa  been  given 
up  to  a  lessee,  who.  if  he  does  his  duty,  will 
keep  it  safe.  In  the  case  at  bar  the  car  did 
not  threaten  barm  to  ajiyone  unless  it  was 
used  in  a  particular  way.  Whether  it 
should  be  used  in  a  dangerous  way  or  not 
depended,  not  upon  the  defendant,  but  upon 
H.nother  rottd.  Even  assuming  that  the  car 
had  come  straight  from  the  defendant  at 
Harlem  river,  the  defendant  did  no  unlaw- 
ful act  in  handing  it  over.  Whatever  may 
be  said  as  to  the  responsibility  for  a  car 
dispatched  over  a  connecting  road  befor* 
there  has  been  a  reasonable  chance  to  ia- 
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spect  it,  after  the  connecting  road  has  hati 
the  chance  to  inspect  the  car  and  has  full 
control  over  it  the  owners'  respouaibilitj  for 
A  defect  which  is  ifot  secret  ceases.  Set 
Saayer  t.  Minneapolia  A  St.  L.  R.  Co.  38 
Minn.  103,  36  N.  W.  671;  Wnght  v.  Dela 
vare  &  H.  Canal  Co.  40  Hun,  343;  Mackin 
V,  Itoaton  &  ±.  R.  Co.  136  Maw.  201,  — 
46  Am.  Kep.  4Sfi."  In  this  case  there 
no  contractual  relation  existing  between  thp 
switchmen  in  the  employ  of  the  Cfaicaso 
Oreat  Western  Railway  Company  sjid  the 
plaintiffs  in  error.  They  did  not  employ 
them,  and  they  had  no  power  to  discharge 
them.  They  could  protect  themselves 
against  damages  resulting  to  their  "'"' 
•ervants  by  reason  of  defects  in  the  ca 
%mi\g  them  notice  of  its  condition,  in  which 
event  their  servants  would  have  the  option 
of  asHiiming  the  risk  orof  quitting  the  sei'V- 
icp  of  their  employers.  There  was  no  rela- 
tion of  confidence  between  Merrill  and  the 
ptnintiflfs  in  error.  The  latter  owed  a  duty 
to  their  own  sorvants  to  ace  that  the  cars 
put  in  their  charge  were  in  «  reasonably 
safe  condition  and  in  proper  repair,  but  to 
extonil  this  duty  to  every  servant  of  every 
other  railroad  in  the  United  States  under 
whose  charge  defective  cars  might  come 
would  l>e  to  formulate  Ei  new  rule  of  liabil- 
ity for  negligence  not  sustained  by  reason 
■or  authority.  In  Sawyer  v.  Minneopolis  rf 
fit.  L.  It.  Co.  38  Minn.  103-105,  35  N.  W. 
«12, — a  cane  in  many  respects  like  the  pres- 
ent one,^ — the  court  said:  "At  the  time  of 
the  accident  the  car  waa  under  the  manage- 
ment and  control  of  the  company  operating 
it,  and  not  of  the  defendant.  It  did  not 
-come  to  the  hands  of  the  plaintiff  through 
the  agency  or  by  the  authority  of  the  de 
fendant,  and  there  is  no  privity  between 
them.  It  owed  him  no  duty  growing  out 
of  contract,  and  was  not  Imund  to  furnisli 
him  safe  instnimentatitieK.  As  to  the  de- 
fendant, the  plaintiff  was  a  mere  stranger. 
[Citing  authorities.]  .  .  .  The  liability 
of  the  defendant  in  respect  to  the  condition 
of  its  cars  did  not  ext«nd  beyond  tho.w  to 
■whom  it  owed  some  duty  by  reason  of  its 
relation  to  them  as  master,  employer,  or 
carrier.  Any  other  rule  would  be  found 
impracticable  of  application  in  ordinary 
business  operationa.''  A  railway  company 
might  have  occasion  to  send  a  train  of  de- 
fective cars  from  San  Francisco  to  Boston 
for  repairs,  to  be  hauled  over  several  lines 
of  Toad.  Its  own  servants,  knowing  their 
bad  condition,  would  use  a  high  degree  of 
*nre  to  avoid  injury  from  them;  but,  under 
the  tlieory  of  counsel  for  defendant  in  er- 
ror, unless  the  company  forwarding  them 
gave  express  notice  of  their  condition  to 
«very  railway  employee  of  the  several  roads 
transporting  the  cars,  it  would  be  liable  for 
damages  to  them  in  the  event  they  were 
•hurt  by  reason  of  such  defects.  In  Win- 
terbotlom  v.  Wright,  10  Mees.  Sl  W.  100- 
114,  the  defen<lant  had  contracted  with  the 
pobtmaeter  general  to  provide  a  coach  for 
carrying  the  mail,  and  agreed  to  keep  it  in 
repair,  and  fit  for  use.  Other  persons  had 
a.  contract  with  the  postma.ster  general  to 
■upply  horses  and  coachmen  for  conveying 
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the  coach.  The  vehicle  broke  down,  and 
injured  the  driver,  by  reason  of  the  negli- 
^nce  of  the  defenduit  in  failing  to  keep 
it  in  proper  repair  and  fit  for  use.  Lord 
Ahinger  said:  "There  is  no  privity  of  con- 
tract between  these  parties;  and,  if  the 
plaintiff  can  sue,  every  passenger,  or  even 
any  person  passing  aton^  the  road,  who  was 
injured  hy  the  upsetting  of  the  coach, 
might  bring  a  similar  a^ion.  Unlera  we 
confine  the  operation  of  such  contracts  as 
this  to  the  parties  who  entered  into  them, 
the  most  absurd  and  outrageous  conseauen- 
ces,  to  which  I  can  see  no  limit,  would  en- 
sue." So  a  ns  fitter  was  held  not  liable 
for  damages  &r  negligently  hanging  a  chan- 
delier in  a  public  house,  knowing  that  it 
would  likely  fall  on  plaintifT  and  others  un- 
less properly  hung.  It  fell,  and  injured  tlio 
plaintiff.  The  court  held  that  he  had  no 
cause  of  action,  because  the  declaration  did 
not  disclose  any  duty  by  the  defendant  to- 
wai-ds  the  plaintiff  for  the  breach  of  which 
an  action  could  be  mSintnined.  Collii  v. 
Setden,  L.  R.  3  C.  P.  4D5.  In  Heizer  v. 
KingsUind  d  D.  llfg.  Oo.  110  Mo.  605-617, 
16  L.  R.  A.  B21,  IB  S-  W.  633,  a  servant  of 
the  purchaser  of  a  steam  bailer  was  injured 
by-  the  explosion  of  it.  He  sought  to 
charge  the  manufacturer  of  the  boilei',  and 
alleged  that  the  latter,  when  he  sold  it,  war- 
ranted it  to  be  fi'ee  from  defects,  and  of 
first -class  material:  that  the  cylinder  was 
made  of  poor  material,  was  defective  in  con- 
struction, and  too  weak  to  stand  the  ordi- 
nary strain, — all  of  which  defecte  were 
known  to  the  defendant's  agents  at  the  time 
of  the  sale,-— and  by  reason  thereof  the  ex- 
plosion occurred.  The  court,  in  denying  & 
ripht  to  recover,  said ;  "Wharton  thinks 
the  better  reason  for  the  rule  is  that  there 
is  no  causa!  connection  between  the  negli- 
qwnce  and  the  hurt;  but,  be  this  as  it  may. 
the  rule  itself  is  well  established  in  I^R- 
land  and  in  the  United  States,  and  we  think 
the  case  in  hand  comes  within  it.  It  is  true 
tlio  defendant  must  have  known,  when  it 
made  and  sold  the  machine  to  Ellis,  that 
other  persons  would  be  engaged  in  operat- 
ing it ;  hut  this  is  no  reason  why  defendant 
should  be  held  liable  to  such  other  persons  for 
injuries  arising  from  the  negligent  use  of 
poor  material  or  for  defective  workmanship. 
Such  knowledge  must  have  existed  in  the 
cases  which  have  been  cited  as  asserting  the 
rule,  and  would  have  been  as  good  an  argu- 
ment against  the  rule  in  those  cases  as  in 
the  case  at  liand.  .  .  .  The  plaintiff's 
ca><c  tends  to  show  no  more  than  negligence. 
and  an  action  based  on  that  ground  must 
)>e  confined  Ui  the  immediate  parties  to  the 
contract  by  which  the  machine  was  sold.  To 
hold  otherwise  ia  to  throw  upon  the  manu- 
facturers of  machinery  not  neces-iarily  dan- 
gerous a  lialulity  which,  in  our  opinion,  the 
law  will  not  justify."  In  the  case  quoted 
(roni.  a  large  number  of  authorities,  both 
English  and  American,  are  collected,  which 
sustain  the  principle  announced.  See,  to 
the  name  eflect,  Necker  v.  Harvey,  4(t  Mich. 
.117,  14  N.  W.  603;  Loaee  v.  Clale,  51  N.  Y. 
404,  10  Am.  Rep.  038;  Bragdoa  v.  Fcrkint- 
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Campbell  Co.  30  C.  C.  A.  581 
&1,  ST  Fed.  100. 

One  of  the  principal  reaso 
former  decision  in  this  case  for  holding 
plaintiffs  in  error  liable  was  that  thi^  knew 
that  this  defective  ear,  after  it  left  their 
hamla,  must  be  snitched  about,  and  put  Into 
trains  of  connecting  roads  by  swilchmen 
employed  by  the  latter,  and,  with  sncli 
knowledge,  they  were  negligent  in  permit- 
ting it  to  go  into  the  charge  of  xuch  rail- 
way employees  in  a  defective  condition.  In 
the  many  oases  cited  and  quoted  from  above 
it  waB  eqilally  nell  known  by  the  manufac- 
turer of  U  defective  machine — like  an  ele- 
vator, for  example — that  employees  of  the 
purchaser  would  be  called  ou  to  U8C  it;  y«t, 
there  being  no  privity  between  the  maker  of 
the  machine  and  the  vendee'i  servants  who 
were  injured  l>y  it,  there  could  be 
cry  by  the  latter  against  the  manufacturer 
or  bujider.  flei^fi-  v,  Kingaland  i  D.  Ufa. 
Co.  no  Mo.  «05-817,  15  L.  R.  A.  821.  10  S. 
W.  fl;i3.  If  responsibility  tor  detects  i 
this  car  is  to  be  lixed  on  the  two  railwayi  . 
or  either  of  them,  then  the  application  of 
Huch  &  rule  of  liability  must,  of  neces.sitj', 
be  extended  to  cover  the  case  of  ik  briikemnn 
injured  by  a  negligently  constructed  i 
wheel,  and  permit  a.  recovery  by  him 
damages  against  n.  foundry  company  which 
cast  and  furnished  the  wheel  and  Rold  it 


wheels  that  they  will  come  into  the  chargr 
and  control  of  the  ser%'ant3  of  the  railway 
companies  uning  the  cars.  If  such  wheels 
are  negligently  constructed,  the  contpniplated 
purpose  of  their  future  uw  being  manifest, 
the  liability  of  the  maker  would  follow  that 
use  everywhere  whenei'er  they  hap]>ened  to 
cause  injury  to  a  railroad  employee  operat- 
ing them.  This  liability  of  the  maker  could 
not  be  defeated  by  the  fact  that  the  defect- 
ive appliances  might  have  changed  oivner- 
nhip  and  control  many  times  after  their 
Hi-st  adaptation  to  railway  purpo^^i.  As 
we  liQve  seen,  the  liability  of  negligent  par- 
ties so  far  removed  from  the  injnrj'  as  the 
manufacturer  in  the  supposed  case  finds  no 
support  in  the  authorities.  The  defective 
■  car  was  not  Inherently  dangerous.  It  was 
the  mnnnei'  of  it?i  u^e  which  caused  the  in- 
jury. The  two  railway  companies  that 
bandied  the  car  before  its  delivery  to  the 
Chicago  Oreot  Western  Railway  Company 
cannot  be  held  to  that  strict  account  which 
the  law  imposes  on  one  who  negligently  de- 
livers poisonous  drugs  to  another,  immi- 
nently dangerous  to  human  life,  which  tall 
into  the  hands  of  third  persons  to  their  in- 
jmy.  Ill  HodfJy  v.  M'MOuri  P.  R.  Co.  104 
Mo.  234-247,  12  L.  R.  A.  740,  15  S.  W.  IIH, 
it  is  said:  "It  cannot  reasonably  he  con- 
tended that  Bk  railroad  car,  though  supplied 
with  defective  brakes,  is  an  imminently 
dangerous  instrument.  Unless  put  in  mo- 
tion, it  is  perfectly  harmless,  and  when  in 
motion  is  not  essentially  dangerous."  In 
Jfosfin  v.  Lcvagood,  47  Kan.  36-^2,  27  Pac. 
124,  it  is  said;  "Tliere  is  this  marked  dia- 
tinction  liettveen  an  act  of  negligence  im- 
60  h.  R.  A. 


any  relation  of  contract  between  them  or 
not,  but  not  ao  in  the  latter  case."  Glynn 
V.  Ccntml  R.  Co.  175  Mass.  510,  50  N.  E. 
003. 

Counsel  for  defendant  in  error  have  in- 
voked the  rule  tlare  decitis,  and  insist  that 
the  former  decision  must  govern  on  the  sec- 
ond appeal.  This  would  coroe  to  us  with 
more  force  if  we  were  not  now  considering 
the  same  case  with  the  same  parties  before 
the  court.  If  an  erroneous  decision  ha» 
been  made,  it  ought  to  be  corrected  speed- 
ily, especially  when  it  can  be  done  befor* 
tlie  litigation  in  which  the  error  has  been 
committed  has  terminated  finally.  We  art- 
fully satisfied  that  the  rule  of  the  former 
case  is  shattered  by  the  pressing  weight  or 
opposing  authority,  and  that  reason  i» 
against  it.  In  Elliton  v.  Georgia  R.  &  Bkp. 
Co.  67  Ga.  091,  13  S.  E.  800,  the  learneU 
Chief  Justice  Bleckley  uses  the  following 
forciUIe  language ;  "Some  courts  live  by 
correcting  the  errors  of  others  and  adhering^ 
to  their  own.  .  .  .  Minor  errors,  even 
if  quite  obvious,  or  importauterrors,  if  their 
existence  be  fairly  doubtful,  may  be  adhered 
to  and  repeated  indefinitely;  but  the  only 
treatment  for  a  great  and  glaring  error  af- 
fecting the  current  administnUion  o(  jus- 
tice in  all  courts  of  original  jurisdiction  is 
to  correct  it.  When  an  error  of  this  mag- 
nitude, and  which  moves  in  so  wide  an  or- 
bit, competes  with  truth  in  the  struggle  for 
existence,  the  maxim  for  a  supreme  court, 
supreme  in  the  majesty  of  duty  as  well  ad- 
in  the  majesty  of  power,  is  not  Stare  deci- 
»i$,  but  Fiat  juttitia  ruof  calum." 

The  judgment  of  the  court  brloio  tdU  he- 
merged,  with  directions  to  enter  judgment 
on  the  finding  of  the  jury  in  favor  of  the- 
defendants  below. 

All  the  Justices  concur. 

Daster,  Ch.  J.,  concurring  specially; 
I  believe  we  were  in  error  in  the  former 
detemiinntion  of  this  case,  and  therefore 
concur  in  the  decision  now  made.  Ilowever, 
I  do  not  U'licve  that  our  present  judgment 
can  bo  rested  on  the  theory  of  the  breaking 
of  causal  connection  between  the  negligent 
acts  of  the  railway  company  delivering  tho 
defective  car  and  the  one  receiving  it. 
Ml  by  the  latter's  failure  to  inspect,  or 
the  making  by  it  of  an  inelTectivc  inspec- 
tion. A  failure  to  inspect,  or  a  careless  in- 
spection, either  one,  waa  a  simple  failure  to 
do  a  duty. — an  ouiission,  not  an  affirmative- 
act  of  wroiigiloing;  and  I  think  the  brcak- 
ng  of  causal  connection  between  a  series  of 
negligent  acts  is  accompli  shod  only  by  the- 
doing  of  something  by  somebody  else  which 
operates  as  a  new  and  independent  produ- 
cing cause,  diverting  the  first  negligent  act 
from  its  natural  end,  and  giving  it  a  dircc- 
and  force  it  would  not  otherwise  have- 
I  not  philosophical  to  speak  of  causal 
i;onnection  between  act  and  tonsequence  be- 
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ing  broken  bj  a  mere  t«ilure,  though  a  neg- 
ligent one,  of  some  peraon,  not  tlie  original 
actor,  to  do  somethiDC.  Cnueat  connoction 
is  broken  only  hf  the  intervention  ol  active 
ag«ncieH,  not  the  occurrence  of  passive  con- 
-ijltions  and  qualities. 


BANK  OF  HKRINGTON,  I'lff.  in  Err., 
Carl  WANGERIN. 


*1.  IVhen  ■  nvKOllable  l>BlrBnent  la 
^ellTCred  t«  m,  puipe,  complele  In  »U  o( 
Iti  parts,  thi:  mokei  ILvreot  Is  not  llnbic 
thereon,  even  to  an  liiiioFent  holder,  nfler 
the  same  bus  lieoii  frauiluleDtljr  nltereil  so 
as  to  expresH  a  larger  nmount  Ihnn  was 
written  tliereln  nt  the  time  of  its  execution. 

3.  Sncb  maker  la  not  bouiid  at  hla  v«rll 
t»  Kaara  hkMiibI  the  coiuinlsslon  of 
forgery  Ly  one  Into  n-hose  liautls  such  In- 
strument way  come. 


(Oclulicr  1 


)1)02.) 


EBHOIl  to  the  District  Court  for  Maiioii 
County  to  review  a  judgment  in  favor 
of  ilcfendnnt  in  an  Hction  broiiglit  to  recov- 
er the  amount  alleged  to  be  due  on  a  proiu- 
isMry  not«.     Affirmed. 

The  fa(rt<(  me  stated  in  the  opinion. 
UcMia.  Fred  D.  CArman  and  Tbovn- 

SlaintifT  in  error: 
terntion  of  a  note  b}'  the 
payee  ivithout  the  knowleilge  or  consent  of 
the  maker  does  not  rentier  that  note  void 
in  the  hands  of  a,  tMna  fide  holder,  nhtn  the 
note  was  negligently  made  by  tlie  msk 
such  a  wsy  and  under  such  ci^cuIl)stancc^4 
■that  the  amount  thereof  can  be  increased  by 
-flimply  adding  other  wordi  in  a  space  left 
blank  and  unprotected  in  the  original  note, 
in  a  manner  not  making  (in  alteration  capa- 
1>le  of  detection  on  careful  inspection. 

Yming  v.  (Irote,  4  Bing.  253;  Oarrord  v, 
Hadd<tn,  07  Pa.  82.  6  Am.  Rep.  412;  Yocum 
■V.  Umitb,  03  111.  321,  14  Ant.  Hep.  120;  la- 
Hard  V.  Toiret,  10  La.  Ann.  103;  Hank  of 
<7ommei'ce  v.  llaJdeman,  22  Ky.  L.  Rep.  TIT, 
38  S.  W.  587;  Capital  Bank  v.  ArmHrong, 
02  Mo.  50;  Truj/i  v.  Taylor,  27  Mo.  245,  72 
Am.  Dec.  263;  Scotland  County  Nat.  Bank 
-v.  O'CoiiJioJ,  23  Mo.  App.  1G5 ;  Brotcn  v.  Reed, 
70  Pa.  370,  21  Am.  Rep.  75 ;  Rcdlich  v. 
Doll,  64  N.  Y.  234,  13  Am.  Ron.  r.7.1:  il>-r- 
rill  V.  Boyden,  101  111.  13C,  GO  N.  E.  007; 

•Ileadnotes  hy  Cu! 


XoTE.— As  to  ilHblllty   oC 
on   rnlsed   ucgotlnlile  paiier, 


Ilnuk  V.  Bank  of  Lite: 
App.  8tb  C.)  22  L.  U.  A.  G8< 
"      ■    (ChI.)   39  L.  1 


An  to  effect  of  alteration  of  regotlnble 
.SI  nITL'CtLnK  bona  fide  holders.  >ee  also  nut 
Clllieii»'   Nut.    Bank  v.   VlJILanil    d's.)    31 

n.  A.  4fi-i. 

£D  L.  R.  A. 


Yoiing  v.  I^hman,  03  AIn.  510;  Holmes  v. 
Bank  of  Ft.  Gahiei,  120  Ala.  403,  24  So. 
P59:  S(ni((on  v.  Sfo.ie,  15  Colo.  App.  237, 
61  Pac.  481;  Farmer^  A  M.  Xal.  Bank  v, 
'orich,  80  Tex.  381,  34  S.  W.  914. 
ifr,  Hf.  F.  HiaBBB  for  defendant  in  error. 

Cnanlnshk^,  J.,  delivered  tbe  opinion 

of  the  court; 

The  defendant  in  error,  Wangerin,  exe- 
cuted hi*  note  for  tOO  to  one  McNaspy,  aa 
payee.  Ulie  note  was  written  by  the  payee 
upon  a  printed  blank,  and  in  such  a  manner 
that,  nfler  Wangerin  had  signed,  McNaspy 
enabled  to  place  in  the  scroll  prepared 


'00,"  and  to  write  in  the  line  prepared  for 
the  written  amount,  and  before  the  word 
'sixty,"  the  worda  "one  hundred  and."  TIiIh 
vaa  nil  done  in  such  a  manner  tliat  no  one 
voild  lie  able  to  discover  the  change  or  al- 
teration by  the  closest  scrutiny,  and  thereby 
the  note  appeared  to  be  one  executed  by 
\\'angerin  for  the  sum  of  $160.  This  note 
was  sold  for  its  full  value  to  the  plaintiff  in 
the  regular  course  of  businesa,  he- 
ld     ' 

itit 

the  face  of  the  note  o 
original  consideration  of  $60  from  Wan- 
gerin. The  district  court  held  that  it  could 
not.  The  authorities  arc  at  variance  upon 
this  proposition;  tlie  greater  weight,  and, 
as  we  think,  the  better  reasoned,  being  that 
no  recovery  can  he  had  upon  the  note.  Tlie 
cases  holding  the  contrary  rule  do  not  agree 
upon  the  reasons  therefor.  Some  place  it 
upon  the  ground  of  negligence  on  the  part 
of  the  mnkor.  in  this:  that  in  the  drawing 
of  a  negotiable  promissory  note,  irhicb 
might  or  probably  wilt  be  sold  to  an  inno- 
cent holder,  he  is  bound,  at  his  peril,  to  see 
that  the  instrument  was  executed  in  such  a 
manner  that  an  alteration  therein  could  not 
be  made  so  as  to  deceive  and  mislead  nn  in- 
nocei.t  bolder  thereof;  that  it  was  the  duty 
of  the  maker  to  use  ell  such  reasonable 
means  as  were  necessaiy  to  guard  against 
the  alteration  of  tlio  note  so  as  to  defraud 
such  indorsee.  Others  hold  that  the  maker 
is  estopped  from  denying  the  execution  ol 
the  note  by  the  equitable  doctrine  tliat, 
where  one  of  two  innocent  parties  must  suf- 
fer from  the  wrongiloing  of  a  third,  be  must 
suffer  who  lias  made  it  possible  for  such 
third  party  to  commit  the  injury.  It  does 
not  lery  clearly  appear  from  the  argument 
of  the  nlaintilT  in  error  which  one  of  these 
jirinciples  it  invokes,  though  it  undoubtedly 
iH  wilting  to  avail  itself  of  eitlier.  Wo 
think  the  former  ground  is  not  available, 
liecause  the  proximate  cause  of  the  injnry 
to  the  indorsee  was  the  fraudulent  and 
criininal  act  of  McNaspy  in  raittin^  the 
amount  of  the  note,  and  not  the  negligence 
of  Wangerin  in  its  execution.  Wiingerin 
cannot  be  held  to  be  negligent  for  not  antic- 
ipating that  SIcNaspy  would  or  might  com- 
mit tliia  net  of  forgery,  such  acta  being  un- 
usual and  not  to  be  anticipnted.  Indeed, 
we  think  it  may  be  safely  held  that  no  ono 


T19 


Eanui  HuruEMK  Codht. 


Oct., 


cnn  ever  be  ehatged  with  negligence  for  htn 
failure  to  make  it  impossible  (or  nnuther 
commit  a.  crime.  The  equitable  principle 
not  fftirif  stated  ljy  the  quota,tioii  from 
plaintilT  in  error's  brief;  "Where  one  of 
two  Innocent  partiea  must  suffer  loss  by  the 
fraud  of  a.  third,  he  \t1io  has  made  the  Ions 

Coasible  by  his  negligence  must  bear  the 
urden  of  Iosb."  It  is  better  stated ; 
"Where  somebody  must  be  the  loser  by  rea- 
son of  a  deceit  practised,  he  who  employe 
and  puts  truat  and  confidence  in  the  deceiv- 
er sliould  be  the  loser,  rather  than  the 
stranger."  For,  in  order  U>  estop  one  by 
the  aut*]  of  another,  such  other  must  be  in 
nome  way  clothed  with  an  agency  to  act  tor 
the  one  sought  to  be  estopped,  and  the  max- 
im does  not  apply  where  the  party  who  did 
the  injury  dia  so  himself  without  warrant 
or  authority,  express  or  implie<l,  from  any- 
one. In  this  case,  as  McNaspy  cnn  in  no 
wise  be  said  to  be  the  agent  of  Wangerin, 
Wangerin  cannot  be  estopped  by  aji  unau- 
thoriied,  much  less  by  a  felonious,  act  of 
his.  In  18T7  Chief  Justice  Gray,  speaking 
for  the  supreme  court  of  Massachusetts  in 
Orcen/icJd  Sov.  Bank  v.  Stoicell,  123  Mass. 
1615.  25  Am.  Rep.  G7,  after  a  full  review  of 
all  the  cases  on  both  sides  of  this  question 
decided  up  to  that  time,  said:  "Tlie  altera- 
tion of  a  promissory  note  by  one  of  the 
makers,  by  increasing  the  amount  for  which 
it  was  made,  by  the  insertion  of  words  and 
figures  in  blsnk  spaces  left  in  the  printed 
form  on  which  it  was  written,  avoids  the 
note  us  to  such  mskers  as  do  not  consent 
thereto,  even  in  the  hands  of  a.  bona  fide 
holder  for  a  va.luable  consideration."  Since 
that  time  the  supreme  court  of  Kentucky 
alone,  of  all  the  courts  of  last  resort  in  this 
country,  in  Bank  of  Commerce  v.  Balde- 
man,  22  Ky.  L.  Rep.  717,  58  S.  W.  587,  fol- 
lowing  its  former  decisions,  liaa  taken  the 
'Contrary  view.  On  the  other  hand,  the  view 
•spreascd  in  (Ireenfield  8av.  Bank  v.  Slow- 
ell,  123  Moss.  19fl,  26  Am.  fiep.  67,  has  been 
•ustained  in  the  following  cases;  Cape 
Ann  Vat.  Bank  v.  Bums,  129  Mass.  59ti: 
Utechanrie  fial.  Bank  v.  Bank  of  Little  Rock, 
£2  L.  R.  A.  686,  7  C.  C.  A.  Ill,  IB  U.  S. 
App.  102,  68  Fed.  140;  Knoxville  Nat.  Bank 
V.  Clark,  51  Iowa,  26-1,  33  Am.  Rep.  129,  1 
N.  W.  481;  Fordyce  v.  Koxminski,  40  Ark, 
40,  3  a.  W.  892;  Burroifs  v.  Klunk,  70  Md. 
451,  3  L.  R-  A.  676,  17  Atl.  378;  Cronkhite 
y.  Htbeker,  81  Ind.  319,  42  Am.  Rep.  127; 


Senr/ea  v.  Sotpp,  0  S.  D.  4T2,  01  N.  W.  804. 
The  same  principle  is  also  aiinntinced  by  tlie 
text  writers,  as  follows:  Itigelow,  BillH, 
Notes,  &.  Cheques,  216,  221:  2  Parsons, 
Note.*  &  Bills,  549:  1  Randolph,  Com.  Pa- 
per, g  187.  We  think  the  same  general 
principle-has  been  announced  by  this  court 
in  HM-n  V.  .Y<;.r(on  Ciljf  Bank,  32  Kan.  518,, 
4  Pac.  1022.  .Many  cases  can  be  found  sup- 
porting the  rule,  and  probably  the  taw  is, 
that  where  an  instrument,  aa  uttered  by  the 
makpr  thereof,  is  in  an  incomplete  form, 
having  blanks  which  palpably  invite  addi- 
tion or  change,  the  maker  wilt  be  held  tn 
have  empowered  the  payee  to  fill  such 
blanks  as  bis  a;^cnt,  and  when  such  instni- 
meut.  so  changed,  is  found  in  the  hands  of 
an  innocent  holder,  it  should  be  enforced 
against  the  maker;  but  the  case  at  bar  m 
not  of  that  kind.  Here  the  instrument  wa« 
complete  in  every  respect  when  delivered  to 
the  payee;  and  we  must  hold,  following  the 
proper  reasoning,  and,  as  we  think,  the 
great  weight  of  authorit}".  where  a  negoti- 
able instrument  is  delivered  to  a  payee, 
complete  in  all  of  its  parts,  the  maker 
thereof  is  not  liable  thereon  to  an  innocent 
holder  after  the  same  shall  have  been  fraud- 
ulently Altered  so  a  a  to  express  a  hrger 
amount  than  was  written  therein  at  th© 
time  of  its  execution. 

It  IB,  however,  insisted  that  the  plaintilT 
in  error  is  entitled  to  recover  in  this  action 
the  original  amount  for  which  the  note  was 
given.  The  petition,  besides  setting  out  the 
note  in  its  altered  form,  diaclosea  all  of  tlM 
facts  of  the  transaction, — Among  them,  that 
the  note  was  given  March  20,  1896,  Action 
was  not  commenced  until  July  20.  1900.  Ad- 
mitting that  had  action  been  commenced  in 
time,  and  upon  proper  allegations,  a  recov- 
ery could  have  been  had  as  for  money  bad 
and  received,  yet  in  this  case  tbe  petition, 
on  its  face,  shows  that  more  than  thren 
yeara  have  elapsed  between  the  date  of  the 
transaction  and  the  bringing  of  the  action ; 
liencc  recovery  is  barred  by  the  statute  of 
limitations,  it  follows  that  recovery  can- 
not be  had  either  upon  the  note,  for  that  is 
not  the  contract  of  defendant,  or  upon  the 
original  transaction,  as  that  is  barred  I^ 
the  statute  of  limitations. 

I7f«  judgment  of  the  District  Court  wt» 
be  a/tiiined. 

All  the  Justices  concur. 
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The   eoatrACtloa  *  ol   •■Mllpox    I>r   a    ' 


■■eat  from  an  Inmate  of  the  liouse,  who  Is 
conceded  to  have  contraeled  the  disease  ba- 
canse  of  the  unlawful  location  of  a  pest  hos- 
pital near  bj,  la  a  proximate  remit  of  such 
unlawlnl  tocatlon.  so  as  to  render  tbe  dtr 
making  It  liable  (or  (be  Injury  thereby  caused 

(o  the  guest. 

Obc  Ib   BOt  vnlltr   of  BesllKence   In 


Note.— Ai   to   llabllltr   of  rity   for   Injuries!  (Md.)   40  L.  R.  A.  494:  Clayton  v.  Hendervan 
eaaaed  by   location  of  peithooae.  see  also.  In     (Kf.)  44  L.  B.  A.  474,  BS  L.  K.  A.  I4S'.  Frassr 
tUa  leriM,  Baltimore  t.  Fairlleld  Improv.  Co.  I  v.  Cbleaso  (III.)  51  I..  B.  A.  306. 
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■leeplms  with  a  ettlld  eon  In  ■  doi*> 
irlth  ■■■BllpD*.  where  ahe  doe*  not  knaw 
that  there  Is  anr  aniatlpai  In  the  neighbor- 
hood, and  has  no  reagun  to  doubt  the  moth- 
er's itHteiDeDt  that  ihe  auppOHca  the  child's 
allmeDt  to  be  chli:ken  ik>i,  ao  aa  to  prevent  hor 
Tecoverr  (or  Injurtea  caii8<N]  br  contractias 
the  diaeBie,  Iron  ona  whow  Degllgence  in- 
duced It  In  the  child. 

(On  Relle  and  Payntar,  JJ.,  dl«i«Ht,) 

(December  2,  1903.) 

APFKAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Henderson  Countj* 
in  pUintilf's  favor  in  an  action  brought  to 
recover  damages  for  injuries  alleged  to  have 
reEuIted  from  defendant's  wrongful  act  in 
locating  a  pesthouse.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meatra.  CUlj  *  C1«t  and  Jabm  F. 
I^ekett  for  appellant. 

Ur,  Montcomarr  Herrltt  for  ftppellee. 

Hobaoa,  J.,  delivered  the  opinion  of  the 

The  city  of  Henderson  established  a  pest- 
house  within  1  mile  of  the  city  boundary,  by 
reason  of  which  the  disease  of  amailpos  wbb 
conununicated  to  the  fumily  of  Mrs,  Clayton, 
who  lived  near  by.  It  was  held  that  the 
city  was  liable  to  her  in  damages.  Htn- 
der$on  v.  Clayton,  22  Ky.  L.  Rep.  2S3,  63 
L.  R.  A.  145,  57  S.  W.  1.  The  appellee, 
Nannie  O'lialoran,  wsa  a  guest  at  Mrs.  Clay- 
ton's house,  and  contracted  the  disease  while 
titers.  This  ia  a  suit  by  her  for  damages 
against  the  city.  The  agreed  facts  are: 
About  two  weeks  after  the  flrst  case  of 
smallpox  had  been  sent  to  the  pesthouse, — 
a  fact  uiitinown  to  appellee, — she  came  to 
[[cnderson  from  her  home  in  the  country, 
.  and  at  Mrs.  Clayton's  invitation  went  to  her 
house,  and  spent  the  night.  Upon  reaching 
the  house,  rfie  found  Mrs.  Clayton's  little 
boy  broken  out  with  some  eruption,  and 
asked  his  mother  what  was  the  matter  with 
him.  His  mother  answered  that  she  stipposod 
it  was  chicken  pox.  Appellee  did  not  know, 
and  no  one  else  then  knew,  the  child  had 
smallpox.  She  slept  in  the  same  bed  with 
him  that  night,  and  returned  home  the  next 
day.  The  same  day  a  physician  was  su 
moned,  and  pronounced  the  breaking  out 
the  child  smallpox.  In  due  course  of  time 
•ppcllee  was  stricken  with  the  disease  at  her 
home,  and  was  contined  to  her  room  about 
three  upcks.  Her  person  was  considerably 
pitted  uith  pockiiiaiks,  ajid  she  was  at  ex- 
pense for  nursing  and  physicians.  The  pest- 
house  was  located  300  yards  from  the  bound- 
ary line  of  the  city,  and  250  yards  from 
Mrs.  Clayton's  house,  where  appellee  -- 
tractcd  the  disease.  It  is  agreed  as  a 
that  the  pesthouse  was  maintained  by  the 
city  autlioi  itiea,  that  Perry  Clayton 
tracted  the  disease  from  the  pesthouse, 
that  appellee  contracted  it  from  him.  On 
these  facts  Uie  cafie  was  submitted  to  the 
court  without  a  jui'y,  "Jid  he  entered  a 
judgment  in  favor  of  the  appellee  for  *500. 

It  is  earnestly  maintained  that  the  d«ni- 
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ages  sued  for  are  not  the  proximate  or  nat- 
ural result  of  the  defendant's  wrong,  and 
that  the  plaintiff  was  herself  guilty  of  con- 
tributory negligence.  In  discussing  the  rule 
that  the  proximate  cause  is  not  always  the 
nea,re3t  agency  in  time  or  space  within  the 
rule  that  the  law  regards  the  proximate,  and 
not  the  remote,  cause,  in  I  Thomp.  Neg.  f 
48,  it  is  said  that  "  'the  law  does  not  con- 
sider the  cause  of  causes  beyond  seeking  the 
efllcient,  predominant  cause,  which,  follow- 
ing it  no  farther  than  those  consequences 
that  might  have  been  anticipated  as  not  un- 
likely to  result  from  it,  has  produced  the  ef- 
fect. But  at  the  same  time  no  act  is  deemed 
in  law  to  contribute  to  an  injury  unless  it 
is  near  to  that  injury  in  the  order  of  causa- 
tion. This  is  what  is  meant  by  the  expres- 
sion 'proximate  cause.'  But  the  nearest  — 
in  point  of  time  or  space  —  may  not  be  the 
responsible  agency  at  all.  Thua,  A  negli- 
gently drives  on  a  public  street,  and  thereby 
comes  iuto  collision  with  the  carriage  of  B. 
This  causes  the  horse  of  B  to  take  fright, 
and  run  away,  injuring  C.  Here  both  reason 
and  justice  require  that  A  should  pay  dam- 
ages to  C,  and  it  would  be  against  reason 
and  justice  to  visit  the  consequences  of  the 
catastrophe  upon  B,  who  is  the  innocent  in- 
termcdiaiy  in  the  chain  of  causes.  So,  a 
wholesale  druggist  carelessly  put  up  bella- 
donna, a  deadly  poison,  in  a  package,  and 
labeled  it  '  extract  of  dandelion,'  a  harmlest 
medicine,  and  sent  it,  so  labeled,  into  the 
market.  After  passing  through  the  hand^ 
of  several  innocent  persons,  it  was  pur- 
cliased  by  an  apothecary,  and  administereil 
to  the  plaintiff's  wife,  on  the  faith  of  the 
false  label,  injuring  lier.  Here  the  negli- 
gence of  the  original  vendor  was  deemed  the 
proximate  cause  of  the  injury,  and  the  plain- 
tiir  had  an  action  against  him.  It  would 
have  been  manifestly  unjust  to  visit  the  con- 
sequences of  the  mistake  upon  the  last 
apothecary  selling  the  substance,  since  he 
acted  innocently,  and  without  negligence. 
His  act,  though  nearest  in  point  of  time, 
was  not  nearest  in  the  line  of  causation. 
8o,  where  a  Are  ia  negligently  set  out,  and 
travels  without  interruption  to  the  property 
of  the  plaintilT,  destroying  it,  the  original 
negligence  of  setting  it  out  ia  deemed  in  law 
the  proximate  cau.'ie  of  the  plaintiff's  dam- 
age, although  the  immediate  cause  may  have 
been  back  (Ires  Ineffectually  set  to  arrest 
the  progress  of  the  main  Are,  the  same  being 
swallowed  up  in  its  advance.  So,  where  » * 
father,  mother,  and  son  were  crossing  » 
bridge,  in  the  railing  of  which  an  opening 
had  been  negligently  left,  through  which  the 
son  fell  into  the  water  beneath,  and  the  fa- 
ther plunged  in  after  him  to  save  him,  and 
both  were  drowned, — it  was  held  that  the 
mother  might  recover  damages  from  the 
state  for  the  death  of  the  father ;  for, 
though  the  peril  of  the  child  was  the  near- 
e;,t  procuring  cause  of  the  action  of  the  fa- 
ther in  point  of  time,  yet  the  negligence  of 
the  state  in  leaving  the  bridge  in  a  danger- 
ous condition  was  the  eavMa  cousans, —  tha 
I  proximat«  cause,  which  the  law  would  re- 
gard,    Huch   the  same   rule  was  applied 
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u-hi'i'c  th(?  pUintilT'a  intestate  loat  IiIb  otrn 
life  in  endeavoiing  t«  save  the  lif«  of  a  cliild 
'Oil  a  railroBj]  trnok.  So,  whei'e  the  tlefead- 
ant  had  Rscended  in  ■■  balloon,  which  de- 
Hcended  a  ehort  distanoe  from  the  place  of 
«Ecent,  in  the  plaintifT'a  garden,  and  the  de- 
fendant, being  entangled  uid  in  a  perilous 
-situation,  called  for  help,  whereupon  a  crowd 
of  people  broke  through  plaintltT'e  fence  into 
hia  garden,  and  trod  down  hid  vegetables 
and  flowers,—  it  was  held  that,  although  as- 
-cending  in  the  balloon  was  not  an  unlawful 
act,  yet,  aa  the  defendant's  descent,  under 
the  circumstances,  would  ordinarily  draw 
the  crowd  into  the  garden,  cither  from  a  de- 
sire to  assist  him  or  to  gratify  a  curiositj 
which  he  had  excited,  he  was  answerable  in 
treipass  for  all  the  damages  done  to  the 
garden  of  the  plnintifT.  Nevertheless,  it  ap- 
peared that  in  point  oi  time  the  act  of  the 
defendant  was  net  so  near  tlie  injury  as  that 
of  tile  crowd."  Summing  up  the  authorities, 
in  i  50,  he  aaya:  "  In  other  words,  it  is  not 
necessary  to  a  defendant's  liability,  after  his 
n^ligence  has  been  established,  to  show,  in 
addition  thereto,  that  the  consequences  of 
his  negligence  could  have  been  foreseen  by 
him.  It  is  sufficient  that  the  injuries  are 
the  natural,  though  not  tbo  necessary  and 
inevitable,  result  of  the  negligent  fault, — 
such  injuries  as  are  likely,  in  ordinari'  cir- 
«uinstance8,  to  ensue  from  the  act  or  ooiis- 
flion  in  question."  To  same  effect,  see 
Bishop,  Noncontract  Law.  ^i  45.  4G;  Davit 
V.  Paducah  H.  <(  Liffhl  do.  2*  Ky.  I..  Rep. 
139.  G8  S.  W.  140 1  1  SMigw.  Damages.  H 
128,  121).  In  t  131  of  the  latter  work  it  is 
said:  ''Where  animals  sold  have  an  ia- 
fectious  disease  known  to  the  seller,  but  not 
to  the  purchaser,  which  is  communicated  to 
other  animals  of  the  purchaser,  the  latter 
may  recover  compensation  for  the  damage 
done  to  hia  oC.er  animals.  The  same  rule 
applies  where  the  defendant's  sheep  trespass 
on  the  plaintiff's  land,  aJid  communicate  dia- 
case.  And  where  the  defendant's  rams  tres- 
passed on  the  plaintifTs  land,  and  got  his 
ewes  with  Inmb  out  of  season,  so  that  the 
Inmbs  died  soon  after  liirth,  the  plaintiff  was 
nllowod  to  recover  the  diminution  in  value 
of   the   ewes   for   breeding   and   other   pur- 

foses."  In  til?  Claj/lon  Caee  we  held  that 
Irs.  Clnytouj  who  took  the  smallpox  from 
her  child,  might  recover  damages  therefor 
oil  the  ground  that  the  purpose  of  tlie  stat- 
ute in  forbidding  the  pesthouse  being  put 
within  1  mile  of  the  city  boundnr:!'  was  to 
prevent  the  oommiinloatioQ  of  contiigious  dis- 
eases to  other  persona  from  the  pestliouse, 
and  that  it  was  the  natural  result  that  the 
mother  should  take  tlie  disease  from  the 
children  living  in  the  family  with  her. 
is  just  as  natural,  and  to  he  as  reasonably 
expected,  that  ottier  pjrsona  who  were  mem- 
bers of  the  family,  whether  tcnipoisrily  or 
permanently,  would  take  the  diiVHSc.  If  ap- 
pellee had  Ixen  cooking  for  Mrs.  Clayton, 
whether  by  the  day,  week,  or  month,  and 
while  cooking  there  had  conlrnctcd  the  di 
ease  which  bad  been  brought  there  from  the 
penthouse,  plainly  such  a  result  would  be  no 
more  remote  tlian  Urs.  Clayton's  contracting 
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the  disease  1  and  no  sound  distinction  can  be 
made  between  a  person  who  lived  in  the 
house  for  tiventy-four  hours  and  one  living 
there  longer,  if  they  both  took  the  smallpox 
while  there.  The  guest  was  a  member  of  the 
family  as  much  as  the  servant  would  be. 
And  while  it  was  not  to  be  anticipated,  ])«r- 
haps,  that  a  particular  person  would  visit 
at  this  house  at  this  time,  or  would  be  en- 
gaged there  aa  a  domestic,  or  be  there  for 
any  other  reason,  still  it  was  to  be  antici- 
pated that  persons  would  come  there  for 
various  purposes,  and  the  communication 
of  the  disease  from  the  persons  living  in  tbe 
bouse  to  these  persons  is  a  result  as  natu- 
rally to  be  expected  as  its  communication 
from  one  member  of  the  family  to  another. 
ITie  purpose  of  the  statute  is  to  require  the 
persona  having  the  contagion  of  these  dis- 
eases separated  from  the  rest  of  the  commu- 
nity, i!0  as  to  prevent  the  spread  of  the  dis- 
ease. It  was  a  result  naturally  to  be  ex- 
pcs;ted  when  the  statute  was  violated,  that 
the  disease  would  be  communicated  to  the 
persons  living  in  the  neighborhood,  ajid  that 
not  only  regular  members  of  the  family 
would  take  )t,  but  also  those  who  might, 
for  any  reason,  for  the  time,  be  living  with 
them.  We  therefore  conclude  that  the  dam- 
ages to  appellee  are  not  too  remote  to  be  re- 
covered for. 

On  the  question  of  contributory  negli- 
gence, it  is  conceded  that  appellee  did  not 
know  there  was  any  smallpox  at  the  pest- 
house,  and  nothing  is  shown  to  justify  ap- 
prehension on  her  part  that  the  eruption  on 
the  little  boy  was  of  a  more  serious  charac- 
ter than  his  mother  supposed. 

Judgment  afftrmed. 

!>■  Relle  and  Par>ter,  J  J.,  dissent. 


Mary  PETRIE,  Appt^ 
S.  H.  CAR-nVRIGHT. 
( Kr ) 


t  kin  a 


er  hAvtiiB-  a  scuffle  with  men  who  bflil 
ilted  blB  TltE  and  sister,  evidence  ss  to 
Insult  and  tbe  complnlDt  of  ttie  wife  to 
huiband  Is  sdralsalble  os  purt  ot  the  r» 
'rr,  where  those  eveuta — the  scuffle  and  Ibe 
ntlng — all  occurred  within  a  short  space 

(November  12.  1902.) 


Niii'K. — Aa  <□  right  ol  officer  to  shoot  person 
lo  pi'jvcnt  his  escape  from  arrest,  see  cases  la 
»«le  lo  Slate  i.  Hunter  (>-.  C.)  8  L,  R.  A.  52»: 
also  Thomac  t.  Klnkead  (Ark.)  15  L,  B,  A,  658, 
and  Bniv,-n  v.  Weaver  (Ulas.)  42  L,  S.  A.  423. 
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APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Circuit  Court  for  Todd  County  in 
fktor  of  defendant  in  an  action  brought  to 
Tccover  damages  for  tiie  alleged  irrongful 
killing  of  bar  husband,  lUverted. 
The  facta  are  stated  in  the  opinion. 
ileaitrg.  Fotrle  A  Studtupd  for  appel- 
lant. 

Mr.  C.  A.  Deiuij  for  appellee. 

Hobaox,  J.,  delivered  the  opinion  of  tbe 

The  appellant,  Mary  Petrie.  was  going  to 
her  bome  in  Elkton,  Kentucliy,  after  night, 
in  company  with  her  hualiand'a  sister, 
Mary  Belie.  They  were  followed  by  two 
men,  named  Blye  and  Crouch ;  tbe  latter 
propcaing  sesuat  intercourse,  and  making  an 
exposure  of  his  perxon.  They  burried  oil, 
and  met  Joe  Petrie,  the  huelwnd  of  Mary. 
She  told  him  of  the  conduct  of  the  men,  and 
he  immediately  went  back  up  the  street  in 
the  direction  of  them.  Wlien  be  overtook 
theiu,  lie  naked  Crouch  what  he  bad  insulted 
his  wife  for.  Cronch  said.  "Damn  your 
-  'wiie,  iiiui  you,  too."  Petrie  tbei)  struck  liiiu. 
A  Bcuflte- followed,  and  Crouch  fell.  Crouch 
and  Blye  were  white  men.  Petrie  was  a 
negro.  The  dilTiculty  rame  up  just  in  front 
of  a  billiard  nnloon.  Blye  was  cutting  at 
Petrie  with  bis  knife.  Some  one  called  out 
to  I'etrie  to  run,  which  be  did.  Appellee. 
Caitwright.  wlm  was  thu  city  miirsbal,  war* 
in  Hi^ht  a  few  yards  off,  and.  !<ecing  Crouch 
fall,  OS  Petrie  ran  past  cntlcd  to  him  to  halt, 
and.  when  he  did  not  stop,  fired  his  pistol 
in  the  ground.  lie  then  llred  a  second  tiine^ 
taking  itim  at  Pelric,  and  killing  bim. 
Petrie's  clothes  were  cut  behind.  His  cloth- 
inc  wits  cut  through  and  throuf;b,  and  hia 
skin  scraped.  These  cuts  were  mude  by 
Blye  while  he  was  scuffling  with  Crouch. 
Altlioiigli  tlie  olTleer  called  to  Petrie  tivice 
1o  stop,  I  e  does  not  appear  to  have  hear<l 
tiim.  Neither  recognized  tbe  other  in  the 
dark.  Crouch  was  very  drunk,  so  that  he 
had  no  recollection  of  what  occurred.  He 
was  bniiied  on  the  back  of  the  bead  by  the 
blow  or  fall,  but,  except  a  knot  there,  re- 
ceived no  other  injury.  The  wife,  Alary 
I'etrie,  then  Aled  this  action  under  |  4  of 
the  Kentucky  Statutes  to  recover  for  the 
<leath    of     her     husband.      Tbe     defendant 

{leadeil,  in  substance,  that  he  wtis  acting  in 
is  official  capacit}[;  that  tbe  deceased  com- 
mitted an  oHense  in  bis  presence  by  strik- 
ing Crouch,  and  immediately  turned  to  flee; 
that  he  tried  to  stop  him.  and  place  him 
iindei'  arrest,  and  puveucd  him  for  that  pur- 
pose, but  could  not:  overtake  him,  and  was 
forced  to  shoot  him  to  prevent  bis  escaping; 
that  he  nncil  no  more  force  than  was  ncccs- 
aary,  and  that  ho  Iclieveil.  and  had  reason- 
able t;rounds  to  believe,  that  a  felony  had 
been  conimittcd :  and  that  lie  had  no  other 
means  of  prei-cntitig  tbe  escape  of  the  felon 
1>ut  to  shoot  hiiti.  The  court  instructed  the 
jury  that,  if  tlie  ollicer  believed,  in  g03<l 
fait'i.  II  nd  I'ad  reamnaUe  grounds  to  be- 
lieve, that  Petri*  had  committed  a  felony, 
and.  after  using  all  other  available  means 
to  arrest  him,  flred  tlw  fatal  sliot  xolely  in 
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'  order  to  procure  his  arrest,  and  in  doing  so 
used  no  more  force  than  appeared  to  nim 
to  be  reasonably  necessary  in  order  to  make 
the  arrest,  they  should  find  for  the  defend- 
ant. Tile  jury  found  a  verdict  for  tbe  de- 
fendant under  these  instructions,  and  tbe 
plaintifT  appeals. 

We  think  it  evident  from  tbe  proof  that 
Petrie's  flight  was  not  to  avoid  arrest,  l>ut 
only  to  escape  what  he  conceived  to  be  an 
iiitjiouding  danger.  We  think  it  also  clear 
that  the  fall  of  Crouch  was  due  rather  to 
bit  Ixiiig  very  drunk  than  to  any  other 
cBiiiic.  for  lie  seems  to  have  fallen  in  tlie 
scuffle,  and  not  wben  he  was  struck.  The 
jury  were  warranted  in  concluding  from  all 
the  evidence  that  Petrie  had  in  fact  com- 
mitted no  felony.  The  question,  therefore, 
prcHcntnl,  is,  May  a  peace  offlcer,  to  make 
an  arrest  upon  a  suspitnon  of  felony, 
slioot  a  pcirvn  who  does  not  stop 
wlicii  ciilleil  upon  to  halt!  The  stat- 
ute pi'oviiles:  "A  peace  officer  ftiay 
nuike  an  a-rcst  .  .  .  without  a  war- 
rant when  a  public  otTense  is  committed  in 
liiif  prc<4CDcc,  or  when  he  lias  reasonable 
grounds  for  believing  that  the  person  ar- 
refted  has  committed  a  felony."  "A  private 
person  may  make  an  arrest  wben  he  baa 
n-HHoiinlilc  groliniis  for  believing  that  the 
1icn>on  arrested  has  committed  a  felony." 
'■  Xo  luinccesfiary  force  or  violence  shall  be 
useil  in  making  the  arrest."  Crim.  Code  Pr. 
ii  3(i.  :iT,  43.  In  Dilgcr  v.  Com.  88  Ky. 
5(iU.  11  K.  W.  «.il,  the  court,  after  referring 
to  these  statiit  iry  provisions,  speaking  of 
the  oUicer's  authority,  aald:  "Our  statute 
is  silent,  save  as  above  cited,  as  to  the  force 
he  may  nse.  We  must,  therefore,  turn  to 
tlie  cmiinion  law  tor  guidance.  By  it,  fn  a 
case  of  felony,  lie  may  use  such  force  as  la 
necessary  to  capture  the  felon,  even  to  kill- 
ing him  when  in  liight.  Where  it  is  a  mis- 
deiiu'Hnr.r.  however,  the  rule  is  otherwise. 
It  is  bis  duty  to  make  tbe  arrest,  but,  un- 
less the  offender  is  resisting  to  such  an  ex- 
tent us  to  place  tbe  officer  in  danger  of  toss 
of  life  or  great  bodily  harm,  the  latter  can- 
not kill  him.  He  can  only  do  so,  or  inflict 
great  bodily  harm,  wben,  by  reason  of  i«- 
distance,  he  is  placed  in  the  lik:  danger. 
It  he  meet  with  resistance,  he  may  oppose 
sufficient  force  to  overcome  it,  even  to  tbe 
taking  of  life."  In  tbe  previous  case  of 
flcadv.  Uurfin,  85  Ky.  481,  3  S.  W.  622, 
the  court  announced  the  same  rule.  There 
it  is  also  said:  "  Human  life  is  too  sacred 
to  admit  of  a  more  severe  rule.  Officers  of 
tbe  law  are  properly  clothed  with  its  sanc- 
tity. Tliey  represent  ita  majesty,  and  must 
lie  properly  protected.  But  to  permit  the 
life  of  one  charged  with  H  mere  misdemeanor 
to  bf  taken  when  fleeing  from  the  officer 
would,  aside  from  ita  inhumanity,  be  pro- 
ductive of  more  ahuse  than  good.  Tbe  law 
need  not  go  uncnfoi'ced.  The  officer  eui 
summon  bis  posse,  and  take  the  otfender." 
The  authorities  are  clear  that  where  tbe  of- 
fence i<i  only  a  misdemeanor  the  officer  car.- 
not.  to  prevent  his  pscape,  take  the  life  of 
the  offender  when  in  flight.  Head  v.  Jiartin, 
«.-.  Ky.  4R1,  3  S.  W.  «22:  21  Am.  A  Eq^ 
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Not., 


Euc.  Law,  Zd  ed.jp.  S04;  Tliomat  v.  Kiafiead, 
66  Ark.  502,  16  L.  B.  A.  558,  18  S.  W.  854; 
note  to  Baiekint  v.  Com.  (Ky.)  81  Am. 
Dec.  162.  They  are  aim  uiiiforiii  that  an 
officer  maj  lawfully  Brrriit  one  wlio,  as  he 
believps,  and  faaa  reasonable  grounds  to  be- 
lieve, has  committed  a  felony.  I)(ering  v. 
Slate,  40  Ind.  50,  IB  Am.  Rep.  GO!).  And  it 
is  laid  down  tb&t  in  such  case  he  must  pro- 
ceed rery  cautiously  where  the  person  wjiight 
tc  be  arrested  flees,  as  flight  in  different 
from  reaistance.  Note  to  ffnirlins  v.  Ci 
(Ky.)  61  Am.  Dec.  102.  But  these  auth< 
ties  do  not  determine  the  question  whether 
ao  officer  acting  without  warmnt  h  excus- 
able for  killing  such  a  person  in  (light  when 
he  had  reasonable  grounds  to  believe  a  fel- 
ony had  been  committed,  although  in  fact 
the  olfense  was  only  a  mindeinennor.  The 
common-law  rule  as  to  the  arrest  of  a  felon 
ia  thua  stated  in  2  Bishop,  Crira.  Lavi,  % 
047:     "And  in  cases  of  felony  the  killing  is 

i'uatillabl«  before  an  actual  arrest  is  made, 
f  in  no  other  way  the  escnping  felon  can 
be  taken."  See  also  4  Bl.  Com.  202.  In 
Oonraddy  v.  People,  B  Park.  Crlm.  Bep.  231, 
•n  ofBcer,  who  had  arrested  a  person  on  hiis- 

Celon  of  felony,  shot  and  killed  him  when 
at'-cmpted  to  escape.  The  deopn,«ed  was 
in  fact  guilty  of  only  a  misdemeanor,  and 
the  officer  was  held  guilty  of  mnnslatightcr. 
To  same  elTcct,  substantia  1 1  v,  ia  the  case  of 
People  V.  Kilviitglou,  104  Col.  8(1,  37  Pac. 
709.  There  an  ofllcer  saw  two  men  running, 
tlie  hinder  man  crying  out,  "  Sto]>  thief!" 
He  commanded  the  front  man  to  stop.  The 
order  was  disobeyed.  He  then  shot  and 
killed  him.  It  was  held  that,  aa  he  had 
reasonable  cause  to  believe  a  felony  had  been 
committed,  and  shot  merely  to  intimidate 
the  man  sought  to  be  arrested,  and  not  with 
the  purpose  of  hitting  him,  it  was  a  question 
for  the  jury  whether  he  was  guilty  of  crim- 
inal n^Iigcncc. 

We  have  been  unable  to  lliid  any  common- 
law  authority  justifying  an  oiliccr  in  killing 
a  person  sought  to  be  arrested,  who  fled 
from  him,  where  the  offi<¥r  acted  upon  bud- 
picion.  and  no  felony  had  in  fact  been  com- 
initted.  Tlic  common-law  rule  allowing  an 
officer  to  kill  a  felon  in  order  to  arrest  him 
rests  upon  the  idea  that  felons  ought  not  to 
be  at  large,  and  that  the  life  of  a  felon  has 
been  forfeited ;  for  feloniea  at  common  law 
were  punishable  with  death.  But  where  no 
felony  has  been  ooniroiMed  the  reason  of  the 
rule  does  not  apply,  and  it  scema  to  us  that 
the  sacrednesa  of  humaji  life  and  the  danger 
of  abuse  do  not  permit  an  extension  of  the 
cstrnmon-law  rule  to  cases  of  suspected  fel- 
£0  L.  E.  A. 


oniea.     To  do  so  would  be  to  bring  ioadj 
cases  of  misdemeanor  within  the  rule,  for  in 

a  large  per  cent  of  these  cases  the  officer 
could  show  that  he  had  reasons  to  suspect 
the  commission  of  a  felony,  and  it  would  be- 
left  entirely  with  him  to  say  whether  he  waa. 
proceeding  against  the  defendant  for  a  mis- 
demeanor or  for  a  felony.  The  notion  that 
a  peace  officer  may  in  all  cases  shoot  one 
who  flees  from  him  when  about  to  be  ar- 
rested is  unfounded.  Officers  have  no  auch 
power,  except  in  ca.ses  of  felony,  and  there 
an  a  last  resort,  after  all  other  rieana  have 
failed.  It  is  never  allowed  where  the  offense- 
ia  only  a  misdemeanor;  and  where  there  is 
only  u  suspicion  of  felony  the  officer  is  not 
warranted  in  treating  tlie  fugitive  as  a  felon. 
If  ho  does  this,  he  does  so  at  his  peril,  and 
is  liable  if  it  turns  out  that  he  is  niistnken. 
lie  may  lawfully  arrest  upon  a  suspicion  of 
felony,  but  he  is  only  warranted  m  using 
such  force  in  making  the  arrest  as  is  allow- 
able in  other  cases  not  felonious,  imlesa  the- 
offenne  whs  in  fact  a  felony.  "  In  all  cases, 
whether  civil  or  criminal,  wliere  peraons 
having  authority  to  arrest  and  imprison, 
and  using  the  proper  means  for  that  pur- 
poao.  are  resisted  in  so  doing,  they  may 
repel  force  with  force,  and  need  not  give 
back :  and,  if  the  party  making  resistance  i* 
unavoidably  killed  in  the  stru^le,  this 
homicide  is  justifiable."  I  Russell,  Crimes, 
6<!5.  In  Undle  v.  Com.  S3  Ky.  l^  Rep.  1307, 
04  S.  W.  9S6,  this  rule  was  followed  where 
an  officer  attempted  to  arrest  a  person  upon 
reasonal>ie  grounds  to  believe  he  had  com- 
mitted o  felony,  and  was  foreibly  resisted 
by  him.  Hut  where  a  supposed  offender 
iply  fails  to  stop  when  ordered  to  do  a 


M,  101  Mo.  95,  01  8.  W.  SOO,  the  ques- 
was  not  before  the  court  in  that  case; 
as  was  well  said  in  Thonutt  v.  Einkeed, 
55  Ark.  B02,  16  L.  R.  A.  558.  18  S.  W,  854, 
e  rule  aa  thus  stated  is  not  sustained  hy 
e  common-law  authorities. 
The  court  should   have   allowed   the  evi- 
dence as  to  what  took  place  between  BIy* 
and  Crouch   and   the  two   women;   also   as 
to  what  took  place  between  them  and  Joe- 
Petrie ;   an  they  Were  only  a  short  distance 
from  home  when  the  transaction  occurred, 
and   before  they   got  home  they  heard   the 
shots.    The  whole  thing  was  so  closely  con- 
ted  that  it  should  all  be  regarded  as  one 
transaction,  and  the  evidence  referred  to  wa» 
impetent  aa  ret  gesta. 

Judgment  reversed,  and  cause  reraandett' 
for  a  new  trial. 
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SUGAB  V.  MONBOE. 


LOUISIANA  SUPREME  COURT. 


Isadora  SUGAR  e(  al.,  Appu., 
City  of  MONROE  el  al. 


•1.  Clllmeiia  who  tiave  Toted  t«  l«x 
lh«inaelT«B  for  a  eiiecin.:  work  of  public 
Improvement,  the  value  o(  wlilth  Ib  died  at 
tZO.OOO,  have  a  staudltiK  In  court  to  complHln 
that  tbe  property  acquired  It  not  being  'ised 
tor  the  purpoae  con  temp  lata),  and  this  court 
Id  such  a  ca.^e  baa  Jurladlctloa  ol  Che  appeal. 

a.  Where  a  vote  hu  been  takea  nvoB 
a  propoalllon  to  Impoae  a  tas  to  bnlld 
a  KChoolhonar,  and  hai  b«en  fai 
Bited  on,  ana  a  biilldlQg  baa  been  constructed 
wltb  the  procerJa  of  bonds  predicated  upon 
■uch  tBi,  It  would  be  a  breach  ol  faith  to  al- 
low auch  building  to  be  converted  Into  a  the- 
ater, or  to  be  used  (or  tbe  purpose  of  giv- 
ing tbeatrlcBl  performances,  ■■  a  buslDeaa, 
vhcther  In  combination  with  Its  use  foi 
BCbool  purposes  or  otherwise.  It  la,  however, 
wKhIn  the  discretion  ot  tbe  municipal  au- 
thorities having  control  of  the  property  to 
make  sueb  casual  and  Incidental  use  of  It  as 
mar  not  be  Iticonalatent  with  or  prejudicial  ta 
the  mnln  pnrpose  for  which  It  waa  acquired, 
■nd  changed  condltlona  In  the  future  may  Jus- 
tify Its  use  for  some  otber  purpose. 

(Jane  16,  1903.] 

APPEAL  1^  plaintiffs  from  a  judgment  of 
the  Judicial  District  Court  for  the 
Farish  of  Ouachita  in  favor  of  defendants 
in  an  action  brouglit  to  restrain  the  use  of 
a  Bchool  building  for  a  theater.  Rcvcmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  E.  Tyler  X.aiuld>,  with  llesart. 
Hndion,  Fotts,  A  Bemateio,  for  appel- 

Mcstrs.  Btu1>b«  *  Rnaull  and  Wil- 
U*in  F.  Klllaapa,  for  appellees: 

Tlie  charter  of  the  city  ot  Monroe  c<Hifera 
upon  the  municipality  power  "  to  purchase, 
hold,  receive,  farm  out,  lease,  convey,  mort- 
((ago,  aJienate,  or  otherwise  acquire  or  dis- 
pose of,  any  property  or  estate,  real  or  per- 
aonal,"  and  to  erect  school  and  other  public 
buitdirgo. 

Act  No.  47  of  1900,  sees.  J,  2,  of  i  9. 

The  power  to  erect  public  buildings  car- 
ries <vith  it  the  ri^ht  to  determine  the  plan 
and  mode,  and  decide  upon  the  form,  dimen- 
aions,  and  style,  of  the  edifice. 

Dill.  Mun.  Corp.  800,  607 ;  Bateg  v.  Baa- 
tctt.  60  Vt.  030,  1  L.  R.  A.  180,  IS  Atl.  200; 
Pmtlon  V.  Brooklyn,  101  N.  Y.  132,  4  N.  E. 
Wl ;  Konrad  v.  Rogers,  10  Wis.  492,  36  N, 
W.  26 1. 

A  municipality  may  lease  t»  private  indi- 
viduals portions  of  public  buildingt  not 
needed  tor  municipal  purposes. 

Fi-ench   y.    Quincy,   3    Allen,    9;    Bell   v. 

•Headnotea  by  MosnoK,  J. 

Note.— As  to  Tttlldltjr  ot  lease  or  license  ot 
public  buildings  (including  achoolboase)  for  pri. 
vate  purpose,   ses  State  cj  rel.   Scott  v.  Hart 
(Ind.)  33  L.  B.  A.  118,  and  nale. 
SO  L.  R.  A. 


rlntlevillv,  71  Wis.  I3B,  36  N.  W.  £31; 
Spauldiug  v.  Loicell,  23  Pick.  71;  Camden 
V.  Camden,  77  Me.  530,  1  Atl.  680;  Warden 
V.  Tiem  Bedford,  131  Mass.  23,  41  Am.  Rep. 
185;  Jaekmnville  v.  Lcdtcith,  26  Fla.  103,  0 
L.  R.  A.  09,  7  So.  883;  Kingman  v.  Brock- 
ton,  153  Mass.  255,  11  L.  R.  A.  123,  26  N. 
E.  UW8;  Oreenbanha  v,  BouttccU,  43  Vt.  207  ; 
Rions  V.  OcononioiDoe,  71  Wis.  15B,  36  N. 
W.  829. 

Courts  will  not  interfere  with  the  exercise 
of  legislative  or  discretionary  powers  by  mu- 
nicipBl  corporations,  unless  there  is  fraud. 
manifest  oppression,  or  gross  abuse. 

Slate  ex  rel.  Behan  v.  Orteant  Civil  Dial. 
Judgea,  35  I^.  Ann.  1076;  Conery  v.  New 
Orleana  Wateiicorka  Co.  41   La.  Ana,  010, 


Moiir««,  J.,  delivered  the  opiuion  of  the 

The  plaintiflTs,  as  citizens  and  taxpayers, 
n.nd  as  owners  and  licensees  of  an  opcroi 
house,  in  the  city  of  Monroe,  bring  this  suit 
to  restrain  the  corporate  authorities  and 
Tom  Ste«-art  ±  Co.  from  using  aa  a  theater 
a  sch(»l  building  belonging  to  the  corpora- 
tion. The  facts  disclosed  by  the  evidence 
are  that  in  October,  1898,  the  mayor  and 
council  submitted  to  the  qualified  taxpayers 
of  Monroe  a  proposition  to  raise,  by  means 
1  issue  of  bomla  predicated  upon  a  S-miil 
tax,  the  sum  ot  9165,000  for  the  construc- 
tion of  certain  apeciiled  public  improve- 
ments, including  a  school  building,  to  which 
$2U,000  of  said  amount  was  to  be  appro- 
priated; and  the  proposition  was  favorably 
acted  upon  at  an  election  called  for  its  con- 
sideration. To  the  $20,000  thus  raised,  the 
city  added  nearly  $.^0,000,  drawn  from  other 
public  revemies,  and  the  aggregate  amount 
wa5  expended  in  the  construction  and  equip- 
ment of  a  fine  building,  intended  and  now 
used  for  the  purposes  of  a  high  school,  and 
which,  among  other  advantages,  is  provided 
th  an  auditorium  capable  of  aocommodat- 
B  over  1,000  persons.  Whether  those 
idcr  who.se  directions  this  building  was 
designed  originally  contemplated  making  use 
ot  the  auditorium  as  a  public  theater  does 
not  appear,  but  it- is  quite  certain  that  uo 
intimation  of  auch  a  purpose  was  conveyed 
(«  the  taxpayers  to  whom  the  proposition 
nentioned  was  submitted.  Since  the  com- 
Jetion  ot  the  building,  the  city  authorities 
lavc  undertaken,  under  cover  oE  a  pretended 
lease  to  the  janitor,  to  use  the  auditorium 
theater,  in  which  the  giving  of  the- 
atrical, operatic,  minstrel,  and  other  per- 
formances is  carried  on  as  a  business;  and 
it  is  this  action  of  which  plaintifTa  complain, 
both  as  taxpayers  and  as  proprietors  of  a 
theater  which  they  pay  state  and  city  li- 
censes tor  the  privilege  of  conducting.  The 
so-called  lease  is  a  flimsy  contrivance,  which 
deserves  but  little  notice.  The  firm  ot  Tom 
Stewart  k  Co.  had  no  existence  when  it  was 
igned,  and,  as  we  think,  has  no  existence 
low.    Tom  Stewart  had  been  employed  l^ 
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th«  plaintiffs  as  pTOpertynun  at  their  the- 
itter,  snd  was  paid  bj  them  $2.S0  for  hia 
servicer  during  each  performance.  He  was 
subsequently  eraploj'ed  by  the  city  or  the 
twhool  board  as  janitor  of  the  new  hi)(h- 
Kohool  building,  and  his  wages  were  Axed 
nt  $45  per  month,  and  either  at  that  time 
cr  later,  under  the  name  of  Tom  Stewart  Jt 
Co.,  was  assigned  the  role  of  lexsee  of  the 
aoiditorium.  The  entire  management  of  the 
auditorium  for  theatrieal  purposes  has,  how- 
ever, been  in  the  hands  of  a  gentleman  who 
is'  ft  member  and  chairman  of  the  flnance 
committee  of  the  eity  council,  mayor  pro 
tern,  of  the  city,  and  member  and  ehairman 
of  tlie  entertainment  committee  of  the  school 
board,  and  who  slso  figures  on  the  letter 
heads  of  Tom  Stewart  &  Co.  as  "  manager." 
It  is  be  who  makes  all  the  contracts  with 
tlie  minstrel,  vaiiderille,  and  otiier  troupes 
that  arc  engaged  to  give  entertainments; 
and  it  is  by  hia  direction  that  the  expense 
of  operating  the  auditorium  as  a  theater 
is  paid,  by  the  checks  of  the  city  treasurer, 
drawn  against  an  account  kept  in  the  name 
of  that  otlicer  with  the  fiscal  agent  of  the 
city.  Tom  Stewart  conducts  none  of  the 
correspondence  with  the  theatrical  agent 
through  whom  the  troupes  are  engaged, 
makes  no  contracts  for  exhibitions,  keeps  no 
accounts,  knows  nothing  of  the  business  ex- 
cept what  be  is  told,  a^,  in  addition  to  his 
woges  as  janitor,  receives  f3  tor  each  per- 
formance, far  his  services  aa  propertymsn. 
llie  state  license  for  the  theater  so  con- 
ducted ii  paid  OS  the  other  expenses  are 
paid,  and  no  city  license  is  exacted.  It  is 
said  that  these  payments  have  been  made  in 
the  way  of  advances  to  Tom  Stewart  &  Co., 
and  that  they  have  not  been  made  from  tJie 
funds  of  the  city,  but  from  the  proceeds  of 
the  entertainments  given  at  the  auditorium, 
which  are  intended,  after  paying  expenses, 
to  be  used  for  the  establishment  of  a  li- 
brary. Tom  Stewart  is,  however,  shown  to 
be  without  means  or  financial  standing,  so 
that  making  advances  to  him  is  merely  put- 
ting money  Into  the  business;  and  as  the 
money  Eulvauced  is  derived  from  the  use  of 
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stage  by  means  of  an  entrance  i 
side  of  the  building,  and  a  screen  has  been 
erected  in  the  corridor,  so  that  patrons  or 
otliers  who  are  cxiiected  lo  enter  the  theater 
through  the  main  entrance  are  masked  from 
those  occupying  rooms  on  the  other  side. 
It  also  appears  that  there  is  a  heavy  bride 
wall  separating  the  auditorium  from  the 
corridor,  and  that,  when  the  doors  leading 
through  are  closed,  sounds  in  the  one  place 
are  not  much  heard  in  the  other.  Tlie  fact 
most  relied  on,  however,  is  that  the  building 
is  used  OS  a  theater  only  at  night,  or  upon 
Saturdays  or  other  holidays,  when  not  in 
use  for  school  purposes;  and  some  testimony 
WB8  taken,  to  which  we  will  refer  hereafter, 
with  a  view  to  determining  whether  such  use 
is  inconsistent  with  or  prejudicial  to  that 
for  which  the  building  was  constructed. 
Tliere  is  also  testimony  tending  to  show 
that  the  cost  of  insurance  is  inci-cased  by 
reason  of  the  use  of  tbe  building  for  the- 
atrical purposes. 

On  the  motion  to  dismisa 

A  motion  is  made  to  dismiss  the  appeal 
on  the  ground  that  the  plaintUTs  .have  dis- 
closed no  Buch  pecuniary  interest  as  to  vest 
thib  court  with  jurisdicUon.  Upon  the  facts 
disclosed,  we  arc  confronted  with  the  propo- 
sitions :  ( 1 )  That  the  city  of  Honrtie  is  en- 
gaged in  the  business  of  conducting  a  thea- 
ter, (2)  Thst  in  doing  so  it  pays  no  license 
to  itself,  whilst  it  exacts  a.  license  from  the 
plaintiJTs  and  from  all  other  persons  engaged 
in  the  same  business.  (3)  That  it  ia  using 
aa  a  theater  a  public  building  worth  nearly 
?T0,OOO,  especially  dedicated  by  those  at 
whose  expense,  in  psrt,  it  was  erected,  to 
school  purposes. 

Conceding,  arguendo,  that  upon  tlie  first 
two  propositions,  considered  apart  from  the 
other,  the  plaintifTs  have  not  established  a 
pecuniary  interest  sufficient  under  our  law 
to  give  Uiis  court  jurisdiction,  nevertheless, 
upon  the  third,  which  involves  the  question 
whether  the  municipal  authorities  are  di- 
I'erting  or  making  an  illegal  use  of  the 
building  in  question,  which  is  public  prop- 


distinction  suggested  between  the  city  funds 
and  the  librarj^  fund  is  of  no  practical  sig- 
nificance.' It  ia  also  said  that  the  audi- 
torium is  used  as  a  theater  only  when  not 
in  use  for  school  purposes,  that  the  one 
use  is  not  inconsistent  with  the  other,  and 
that  it  is  competent  for,  and  within  the  dis- 
cretion of  the  city  auUioritiej  thus  to  ad- 
minister the  city  property  intruated  to  their 
charge.  It  appears  that  the  building  in 
question  is  d.  large  three-story  brick  edifice, 
and  that  the  auditorium  occupies  one  side, 
extending  through  from  the  .first  to  the  third 
floor,  and  separated  from  the  classrooms  and 
otlicr  apartments  used  for  school  purposes, 
on  the  first  and  second  floors,  by  the  main 
corridor;  the  entire  third  floor  being  used 
for  the  purposes  Inst  mentioned.  After  the 
ittstitntion  of  this  suit,  nn  arrangement  was 
made   by   which   those   connected   with   the 


diction  is  determined  by  the  value  of  the 
property  or  of  the  interest  therein  repre- 
sented by  lihe  iponey  specially  voted  for  a 
school  building;  the  case  not  being  materi- 
ally different  from  what  it  would  have  been 
if  the  mayor  and  courcil  had  originally  pro- 
posed to  devote  the  320,000  raised  for  that 
purpose  to  the  construction  of  a  theater, 
and  had  been  enjoined  from  so  doing. 
Handy  v.  Sew  Orleans,  39  La,  Ann.  107,  1 
So.  603;  Conerjr  v.  Ndib  Orleans  Waterun>rki 
Co.  39  I.a.  Ann.  770,  2  So.  655;  Stale  ex  rci. 
Orr  V.  Neic  Orleant,  SO  Ia.  Ann.  890,  24  So. 
86t(:  City  Item  Co-operative  Printing  Co. 
V.  NeiB  Orleans,  Gl  T^.  Ann.  713,  26  3o. 
313;  Dill.  Mun.  Corp.  H  914-037.  The  mo- 
tion to  dismiss  tbe  appeal  is  therefore  de- 

On  tbe  merits. 
The  charter  of  the  city  of  Monroe  was  not 
offered  in  evidence,  but  it  is  not  pretended 
s  to  the    that  it  confers,  or  could  confer,  authority 
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upon  that  muuicipality  to  engage  in  the 
businesB  of  conducting  a  theater ;  and,  apart 
from  the  fact  that,  as  a  municipal  corpora- 
tiOD,  it  faoB  no  legal  capacity  to  engage  in 
Bucb  business,  it  is  manifestly  unjust  for  it 
to  do  BO  in  coinpetitioQ  with  a  taxpayer  from 
whom  it  exacts  a.  license  which  it  doea  not 
itself  paj.  But,  passing  from  these  ques- 
tions, we  find  that  this  business,  objection- 
Able  for  the  reasons  stated,  ia  carried  on  in 
a  building  constructed,  in  part,  with  monej 
especially  dedicated  to  the  erection  of  a 
■cnoolhouse.  It  may  very  well  be  ques- 
tioned whether  the  citizens  who  voted  to  tax 
tbemselvcs  for  the  latter  purpose  would  have 
consented  to  do  so  for  the  purpose  of  ea- 
tablisliing  a  combination  BCQOothouse  and 
theater.  There  are  many  excellent  people 
who  disapprove  of  theaters  entirely,  and 
there  are  others  who  disapprove  of  a  com- 
binatiob  which  brings  little  boys  and  girls 
«ttending  school  in  such  daily  juxtaposi- 
tion with  flaring  posters  and  theatrical 
movement,  as  must  result  from  having  the 
school  and  the  theater  in  the  same  building. 
And  it  would  be  a  breach  cf  faith  to  permit 
the  money  voted  by  either  of  these  classes  of 
citizens  for  the  one  purpose  to  be  used  lor 
the  other. 

The  proposition  upon  which  the  learned 
counsel  for  the  defendants  rely  may  be  fairly 
stat«d  in  the  following  excerpt  from  the 
brief  filed  by  them,  which  includes  an  ex- 
pression from  the  supreme  court  of  Massa- 
chusetts in  what  is  assumed  to  be  an  analo- 
gous case,  to  wit:  "  In  the  case  of  TFordon 
v.  .Vew  Bedford,  131  Mass,  23,  41  Am.  Rep. 
185,  it  was  contended  that  a  city  or  town 
has  no  power  to  let  public  buildings  for 
private  uses.  The  supreme  court  of  Massa- 
chiiacttn  said :  'The  ground  is  untenable. 
Tlie  city  could  not  erect  buildings  for  busi- 
ness or  speculative  purposes,  but,  having  a 
city  hall,  built  in  good  faith,  and  used  for 
municipal  purposes,  it  has  the  right  to  al- 
low it  to  be  used,  incidentally,  for  other 
purposes,  either  gratuitously,  or  for  a  com- 
pensation. Such  a.  use  is  within  its  legal 
authority,  and  is  common  in  most  of  our 
(dties  and  towns.'"  We  find  no  reason  to 
dissent  from  the  views  thus  expressed,  and 
have  little  doubt  that  they  were  appropriate 
to  the  case  decided.  It  does  not  appear, 
however,  that  the  building  there  in  question 
had  been  erected  wholly  or  in  part  with  the 
proceeds  of  a  tax  levied  under  a  provision. 
of  the  Constitution  of  the  state  which  speci- 
fically controlled  its  destination.  Nor  does 
it  appear  that  the  "  incidental "  use  of  the 
property  which  was  sanctioned  was  incon- 
siaUnt  with,  or  prejudicial  to,  the  purpose 
to  subserve  which  the  building  had  been  con- 
structed. VVheress,  in  the  case  before  us, 
fl20,0(K>  of  the  money  used  was  specifically 
vot«d  for  a  school  building,  and  it  crn 
hardly  be  said  that  the  use  which  the  de- 
fendants propose  to  make  of  the  building,  as 
constructed,  is  "  incidental,"  since  the  idea 
ta  to  keep  it  filled  with  theatrical  attrac- 
tions as  long  as  the  season  lasts,  merely 
regulating  the  performaDces  so  as  not  actu- 
slly  to  prevent  the  school  exercises  from  be- 
M  L.  R.  A. 
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method  of  administering  the  building  is 
highly  detrimental  to  the  purpose  for  which 
it  was  erected.  Upon  this  latter  point, 
we  quote  the  language  of  the  iTistin- 
guished  president  of  the  State  Normal 
School  at  Natehitoches,  examined  as  a 
witness  in  this  case,  to  wit:.  "I  have 
had  twenty-five  years'  experience  in  teach- 
ing. .  .  .  The  6tato  Normal  School 
of  T^uisiaua  baa  an  assembly  hall  or 
auditorium  in  the  same  building  as  the 
olassrooms.  To  lease  this  assembly  hall  to 
any  private  person  or  corporation  for  tbo 
purpose  of  a  public  theater  or  opera  houso 
would  have  a  disastrous  effect  upon  the  con- 
duct, div^ipline,  and  influence  of  the  institu- 
tion. The  reasons  for  above  statement  ,  .  . 
are  ait  follows;  (a)  The  room  is  needed  atall 
times  for  school  purposes;  is  used  for  morn- 
ing exercises,  general  announcements,  sdiool 
lectures,  calesthenic  drill,  and  chorus  prac- 
tice; and  is  a  study  hall  for  all  students 
who  are  not  in  recitation.  Outside  of  school 
hours,  it  is  used  for  piano  and  school  prac- 
tice, class  meetings,  Y.  M.  C.  A.  meetings, 
club  meelings,  gymnastic  drill,  receptions 
and  social  gatherings  of  students  and  teach- 
ers, and  union  meetings  of  the  literary  so- 
cieties. To  lease  this  room  to  outside  par- 
ties would  deprive  the  school  of  all  these 
uses  for  it.  (b)  The  presence  in  the  build- 
ing of  persons  who  are  not  familiar  with  the 
requirements  of  the  school,  and  not  subject 
to  its  control,  would  interfere  with  disci- 
pline and  interrupt  class  work,  (c)  Some 
of  the  persons  connected  with  tmveling  the- 
ater companies  are  objectionable  in  charac- 
ter and  conduct.  (J)  Some  of  the  persons 
who  would  attend  a  public  theater  here  are 
of  disorderly  habits,  defacing  furniture  mar- 
ring the  walls,  soiling  the  floors,  and  med- 
dling with  or  injuring  apparatus  or  other 
movable  property,  (e)  A  school  building 
stands '  for  the  sole  purpose  of  training 
young  people  intellectually,  morally,  and  so- 
cially. It  should  be  the  student's  temple  of 
correct  taste,  right  conduct,  and  pure  ethics. 
Whatever  is  morUd  or  unwholesome  should 
be  kept  out  of  the  schoolhouse.  To  use  part 
of  the  school  building  for  a  public  theater 
is  objectionable  for  the  same  reason  that  il: 
would  he  objectionable  to  use  part  of  it  for 
a.  hospital  or  a  saloon  or  a  jail ;  that  is  to 
say,  such  a  use  degrades  the  building  by  as- 
sociating school  work  with  the  morbid  as- 
pects of  life.  ...  I  have  seen  the  Mon- 
roe High  School  Building.  I  have  never 
been  inside  the  building  since  it  was  com- 
pleted and  occupied.  I  do  not  know  all  the 
conditions  that  exist  in  the  building,  and 
1  cannot,  therefore,  give  a,  positive  statement 
of  the  etTect  in  this  instance.  But  I  do  not 
hesitate  to  say  that  the  leasing  of  any  part 
of  any  school  building  for  use  as  a  theater 
would  have  a  harmful  etTect  on  the  school 
conducted  in  the  building.  ,  .  .  I  am  a 
great  admirer  of  the  theater,  and  attend  every 
theater  that  I  liave  a  chance  to  attend  when 
either  a  play  of  merit  or  an  actor  of  ability 
ia  presented."    The  opinions  of  the  principal 
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of  the  Ouachita  High  School,  and  ot  a  prom- 
inent citizen  of  Monroe,  who  was  for  lame 
years  a  teacher,  arc  to  the  same  effect.  Upon 
the  other  hand,  the  principal  of  the  Monroe 
High  School  gives  a  qualiHed  approral  of  the 
use  of  the  building  for  theatrical  pur^ses. 
Thus,  being  asked  whether  he  was  willing 
ta  swear  that  it  had  no  harmful  effect  upon 
the  citj  school,  he  answered:  "  I  can  saiely 
say  that  it  has  not,  up  to  date,  had  any 
harmful  effect.  I  haven't  noticed  any.  I 
can't  say  what  will  take  plaoe  in  the  future, 
but  I  havent  noticed  any."  And  the  mayor 
and  mayor  pro  lent,  seem  to  be  of  the  saiue 
opinion.  Considering  the  case  in  the  light 
of  this  testimony,  the  least  that  we  can 
bay  is  that,  wherens  we  know  that  the  quali- 
fied voters  of  the  city  of  Monroe  voted  to 
tax  themselves  for  the  purpose  ot  erecting 
a  echoolhouse,  we  have  no  assurance  that 
they  would  have  so  vot«d  if  they  had  iieeu 
informed  that  the  building  to  be  erected 
would  be  used  as  a  theater  as  well,  and  that 
we  should  not  consider  that  they  were  fairly 
treated  if  the  property  for  which  they  are 
still  paying,  year  by  year,  should  be  per- 
mitted to  be  used  for  a  purpose  not  intended 
by  them,  and  of  which,  in  all  probability, 
some,  if  not  a  majority,  of  them  would  dis- 
approTe.  In  expressing  this  conclusion,  we 
do  not  wish  to  he  understood  as  goin^  to  the 
extreme  of  holding  that  the  city  authorities 


may  not  make  such  casual  ajid  incidental 
use  ot  the  building  in  question,  not  incon- 
sistent with,  or  prejudicial  to,  the  main  pur- 
pose for  which  it  was  erected,  as  they  may 
deem  sdvisable,  nor  as  holding  that  chang^ 
conditions  in  the  future  may  not  justify 
them  in  devoting  it  to  some  other  purpose. 
The  question  here  prewnted  is  whether  they 
have  the  legal  right  at  this  time  to  make 
use  of  it.  or  any  part  of  it,  for  the  purpose 
of  maintaining  a  tlieoter  therein,  or  of  giv- 
ing theatrical  performances,  as  a  tmsinesa; 
and  this  question  wr  decide  in  the  negative. 
It  1b  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  now  be  judgment  in  favor  of  the  plain- 
tifis  and  against  the  defendants,  the  city  of 
Monroe  and  Tom  Stewart  jt  Co.,  decreeing 
lictitiouB  and  simulitted  the  pretended  con- 
tract of  lease  between  said  parties,  and  per- 


pretending  to  operate  thereunder. 
ther  ordered  and  adjudged  that  said  defend- 
ants pay  the  coate  in  boUi  courts. 

Blanohard,  J.,  takes  no  part. 
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Sawj/er  v.  Metropolitan  Wat«r  Board,  178 
Ubbs.  2ST,  59  N.  E.  fiSS. 

Good  will  of  a  business,  even  though  that 
of  a  phyaiciuu,  is  property  in  such  a  sense 
as  to  be  the  subject  of  sale.  In  Barle  t. 
Com.  JRO  Mass.  6i9,  67  L.  R.  A.  292,  03  N. 
K  10,  it  was  held  that  a  physician  mi^ht 
recover  for  i.he  injury  done  to  his  practice. 

Emit\  V.  Bergengren,  153  Mass.  23S,  10 
L.  K.  A.  708,  2B  N.  E.  890;  O'Hara  v.  Block, 
90  Pa.  477. 

Tha  provisions  of  f  15  of  the  metropoUtoB 
water  supply  act  can  relate  only  to  such  in- 
juries and  claasea  of  damage  aa  are  enu- 
merated in  i  li. 

tininyer  v.  ifetropoliton  Water  Board,  178 
Mass.  2Q7,  G9  N.  E.  058. 

"  I'roperty,"  technically  defined  as  used  la 
the  Constitution  of  the  United  States,  ia 
"  rights  in  things  which  pertain  ia  persons 
and  are  created  and  sanctioned  by  lav. 
These  rights  are  the  rights  of  user,  the 
ri^iit  of  exclusion,  and  the  right  of  dispo- 

Lewis,  Em.  Dom.  {  54,  p.  64. 

Hut  "  property "  has  a  wider  and  mors 
general  meaning:  "The  riglit  to  possess, 
use,  and  dispose  of  things  in  such  a  manner 

Not*. — A*  (0  vsUdltj  of  statute  requiring  I  lsh»d  value  of  stock  caused  by  removal  at  bnsl- 
paymeDt  of  damages  for  [njurlcn  to  baslaess  nesB  made  DecessHir  bj  condeninatloD  of  real 
from  taking  of  property  for  public  use,  see,  in  property,  see  rhlladeliihla  Ball  Clab  v.  rblla- 
tlila  series,  Barle  v.  Com.  (Mass.)  ST  L.  S.  A.  delpliia  (Pn.)  4S  L.  n.  A.  T2S,  and  Becker  t. 
•292.  I  I>b[lBdelpbla  It  R.  Terminal  B.  Co.  (Pa.)  89  U 

Aa  to  damascB  tor  Ion  of  profits  or  dlmlit-    R.  A.  GS3. 
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A  baslacBS  Is  mot  property  withtn  the 
meaning  of  a  statute  provldlns  a  Jury  trial 
to  deCermln*  tbe  damage  In  case  Ol  lojory  to 
"propettr"  by  the  exercise  of  ths  risht  cf 
eminent  domain. 

{Darktr,  J.,  dUt9ltU.t 

(October  30,  1902.) 

RESERVATION  by  the  Supreme  Judicial 
Court  for  WcM'sester  County  for  the 
opinion  of  the  full  bench  of  a  petition  for 
the  appointment  of  a  jury  to  determine  the 
damages  to  be  awarded  to  petitioner*  be- 
cause of  the  taking  of  certatn  property  un- 
der the  metropolitan  water  supply  act.  De- 
nied. 

The  facts  are  stated  in  the  opinion. 

Messrn.  Thajer  ft  RiiEKt  for  petitioners; 

The  word  "  property,'"  aa  used  in  %i  12 
and  13,  mHy  be  different  in  its  meaning  from 
the  word  ae  used  in  %  14. 
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tie  is  not  inconaietent  with  the  law  of  the 

LewU,  Em.  Dam.  t  64,  p.  56. 
Mr.  Artbnr  W.  De  Oooili  [or  the  Com- 
monweal th. 

Holmes,  Cli.  J.,  delivered  t!ie  opinion  of 
the  court ; 

This  Ib  a  petition  for  the  determination  ot 
damages  canned  bj  a  decrease  in  value  of 
the  petitioners'  busineHs  in  consequence  of 
the  carmng  out  of  the  metropolitan  water 
supply  act.  Stat.  1R05,  chap.  4gS,  S  14. 
After  the  decision  in  Saicyer  v.  MctTOpolilan 
Water  Board,  178  Mass.  207,  69  N.  E.  66&, 
the  cnse  was  referred  to  a  commission  upon 
the  present  petition,  and  the  petitioners, 
being  dissatisfied  ^rith  the  determination, 
agnin  cinim  a  trinl  by  jury  —  this  time 
under  }  15  of  the  act.  The  material  words 
Are  SH  follows:  "  Said  water  board,  or  any 
person  whose  property  is  taken  under  tlie 
right  of  eminent  domain,  or  entered  upon 
or  injured  hy  the  taking  of  said  water,  if 
disaatialled  with  anj  determination  ot  dam- 
ages made  by  any  commission,  may  .  .  ■ 
-claim  a  trial  by  jury,"  etc.  The  question  is 
whether  the  petitioners  come  within  these 
words,  ajid  have  the  right  which  thej"  claim. 
.  A  majority  of  the  court  ia  of  opinion  that 
the  petitioners  are  not  entitled  to  a  jury. 
If,  indeed,  the  loss  which  they  have  suffered 
were  within  the  protection  of  the  Constitu- 
tion, there  would  be  the  atrongest  reason  for 
construing  the  statute  as  giving  them  what- 
ever rights  the  Constitution  secures  (com- 
pare SaltfHi  Turnpike  A  C.  Bridge  Corp.  v. 
Estex  County,  100  Mass.  283,  280,  287 ;  Oen. 
Stat.  chap.  48,  Commissioners'  note;  Bau- 
man  v.  Rots,  107  U.  S.  548,  593,  4Z  L.  ed. 
270,  17  Sup.  Ct.  Rep.  600;  Lewis,  Km.  Doni. 
2d  ed.  i  311),  but  it  hardly  would  be  con- 
tended that  the  Constitution  is  concerned. 
It  generally  has  been  assumed,  we  think, 
that  injury  to  a  businesB  is  not  nn  appio- 
priatlon  of  property  which  must  be  jiaid  for. 
There  are  many  serious  pecuniary  injuries 
which  may  be  inflicted  without  compensa- 
tioD.  It  would  be  impracticable  to  forbid 
aJl  laws  which  might  result  in  such  damage, 
unless  they  provided  a  quid  pro  quo.  No 
doubt  a  business  may  he  property  in  a  broad 
sense  ot  the  word,  and  property  of  great 
Tatue.  It  may  be  assumed  for  the  purposes 
«f  this  case  that  there  might  be  such  a  tak- 
ing of  it  aa  required  compensation.  But  a 
business  is  less  tangible  in  nature  and  more 
uncertain  in  its  vicissitudes  than  the  rights 
which  the  Constitution  undertakes  abso- 
lutely to  protect.  It  seems  to  us,  in  like 
manner,  that  the  diminution  of  its  value 
is  a  vaguer  injury  than  the  taking  or  ap- 

Sropriation    with    which    the    Constitution 
eals.    A  business  might  be  destroyed  by  the 
«onstruction  of  a  more  popular  street  into 
which   travel   was   diverted,   as  well   as   by 
competition,   but   there   would   be   as   little 
claim  in  the  one  case  as  in  the  other,     f 
Bmilh  V.  Boiton,  7  Gush.  254;  Slanicood 
JUaldift,  157  Mass.  17,  10  L.  K.  A.  591, 
N.  ¥^   Tf)2.     It  seems  to  us  that  the  cc 
stands  no  diiTerently  when  the  business  la 
WLK.  A. 


destroyed  by  l«king  the  land  on  which  it 
was  carried  on,  except  so  far  as  it  may  hav« 
enluinced  the  v..1ue  of  the  land.  See  New 
York,  ff.  E.  (C  B.  R.  Co.  v.  Blacker,  179 
Mass.  380,  3B0,  56  N.  K.  1020. 

We  believe  that  what  we  have  said  is  in 
iwcord  witik  the  general  understanding  of 
the  profession,  although  the  cases  sometimes 
cited  for  the  proposition  may  not  have  gono 
iiiough  to  decide  it.  Whitman  v.  Boston 
d  M.  R.  Co.  3  Allen,  1.13,  142;  Edmanda  v. 
Boston,  108  3Iass.  635,  540 ;  Cobb  v.  Bo»ton, 
109  Mass.  438,  444 ;  Maijnard  v.  >VorCh(inip- 
ton,  167  Mans.  218,  31  N.  E.  1002;  Williamt 
T.  Com.  168  Mass.  304,  306,  47  N.  B.  115; 
New  York,  N.  U.  A  H.  R.  Co.  v.  Blacker, 
178  Mass.  380,  392,  50  N.  E.  1020.  Sea 
Bladler  v.  Miluiavkec,  34  Wis.  98;  Coater 
V.  Albnnv,  43  N.  V.  390;  Mi.  Woakington 
Road  Co.'a  Pelilion,  35  N.  H.  134,  147; 
MoKi  V.  Sanford,  11  I,ea,  731;  Fuller  v. 
£iltn.7>,  11  Rich.  L.  239;  Uddiiigg  v.  St-a- 
brook,  12  Kich.  L.  504;  Iticket  v.  Uelro- 
polilan  n.  Co.  L.  R.  Z  II.  L.  175;  Metropoli- 
tan Bd.  of  Workg  V.  McCarthy,  L.  R.  7  H. 
L.  243;  Lewis,  Em.  Bom.  2d  ed.  |I  147,  487. 
See  also  Butohcra'  Slaughtering  d  Melting 
Asm.  V.  Com.  109  Mass.  103,  116,  47  N.  £. 
590. 

Assuniin;;  that  the  petitioners  have  no 
right  under  the  Constitution,  we  have  only 
to  construe  the  statute  in  a  natural  way. 
The  words  which  we  have  cited  seem  to  us 
inapt  to  give  the  right  which  the  petitionera 
claim. 

Their  business  is  not  "  taken  under  tho 
right  of  eminent  domain,"  or  alleged  to  be. 
It  could  not  be  "  entered  upon."  It  is  not 
"  injured  by  the  taking  of  said  water."  Its 
value  is  decreased  by  the  carrying  out  of 
the  act, —  that  is,  we  presume,  by  the  occu- 
pation of  the  land  where  it  was  carried  on 
and  the  adjoining  land  where  customers 
dwelt, —  matters  quite  different  from  thosa 
mentioned.  Their  business  is  not  "  prop- 
erty "  within  the  meaning  of  the  act,  unlesa 
it  be  held  that  the  statute  gives  it  the  char- 
acter of  property  by  providing  compensa- 
tion, and  thereupon  in  |  15  uses  the  word 
in  a  looser  and  broader  sense  than  that  la 
which  it  had  used  it  before.  In  H  12,  13, 
"  property "  seems  to  be  used  with  what 
may  be  called  its  conetitutional  meaning,  aa 
was  intimated  in  Satcyer  v.  MetropiAitan 
Water  Board,  178  Mass.  207,  270,  59  N.  B. 
0j8.  Moreover  we  may  notice  for  what  it  ia 
worth  that  the  remedy  given  to  the  peti- 
tioners by  )  14  is  to  have  their  damages  de- 
termined in  the  manner  "  hereinbefore " 
provided.  TTiat  winch  they  claim  is  pro- 
vided thereinafter  in  )  IS.  It  seems  to  us 
that  the  provision  relied  upon  plainly  cor- 
responds to  the  first  part  of  %  14,  and  has 
nothing  to  do  with  the  petitioners,  who  coqm 
in  t7  an  atterclap  at  the  end  of  the  section, 
Tlie  statute  has  provided  for  ordinary  con- 
stitutional rights  in  BS  12,  13,  including  a 
jury  trial.  Then  in  |  14  it  gives  a  commis- 
sion to  certain  owners  of  real  estate  taken 
or  injured  by  the  taking  of  the  waters  of 
the  Nashua  river,  or  directly  or  indirectly 
decreased  in  value.     It  will  be  seen  how 
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closely  related  Uie  it-orda  of  S  15  are  to  the 
rights  tbua  given.  The  rights  dealt  i*itb  are 
conttitutionai  rights  or  veiy  near  to  such, 
and  the  Jury  ie  preserved.  But  when  the 
statute  did  an  act  of  fiupererogation,  how- 
ever Just,  it  did  not  enhance  its  gratuitj-  by 
leaving  it  to  be  determined  by  a  tribunal 
not  peculiarly  adapted  to  deal  with  the  prob- 
leniB  im'olved.  It  certainly  did  not  do  so 
with  any  clearness,  and  the  petitioners' 
rights  miist  be  confined  to  what  the  etatute 
distinctly  sayi. 
ilolioH  denied. 

Barker,  J.,  dissenting: 

I  am  unable  to  agree  with  the  opinion 
of  the  court.  In  my  opinion,  it  wa»  the  in- 
tention of  the  legislature  by  Stat.  189S, 
chap.  4S8,  I  16,  to  give  all  parties  aggrieved 
by  the  decision  of  a  board  of  commissioners 
appointed  under  i  14  of  the  statute  a  right 
to  claim  a,  trial  by  jury  to  determine  their 
diunages.  The  metropolitan  water  board 
oleoily  has  this  right  in  every  instance, 
whatever  may  lie  the  nature  of  the  claim 
against  the  commonwealth,  and  it  is  not  to 
be  presumed  that  the  legislature  gave  to  the 
representatives  of  the  commonwealth  the 
privilege  of  revising  the  award  of  the  com- 
miHsionera  by  a  jury,  and  denied  that  priv- 
ilege to  the  adverse  party  to  the  litigation. 
Further,  I  think  that  the  words  of  the  stat- 
ute, ■'  any  pi^rsons  whose  property  is  taken 
under  the  right  of  eminent  domain,  or  en- 
tered upon  or  injured  by  the  taking  of  said 
water,"  should  receive  a  liberal  construction 
in  favor  of  the  subject  irhose  property  is  in- 
jured, and  that  within  the  meaning  of  {  15 
any  person  whose  property  is  injured  by 
the  operations  carried  on  under  the  author- 
ity  Of  the  statute  is  a  person  whose  prop- 
erty  is    "  injured    by   the    taking   of    said 


Kancy  B.  SMITH 
Mayor,  etc.,  of  WORCESTER. 

(162  Uaaa  232.)  ' 

1.  To  pr«Tlde  >  BewerKBc  uraten  for 
•  de«lsBB.ted  dlMlrlcl,  the  legislature 
maj,  within  reaaonahle  llmlli.  determine  that 
the  cost  shall  fall  upon  such  district,  and  fli 
the  principles  npon  which  It  ahall  be  appor- 

S.  IVkcn  the  leslalRtare  placea  the 
•wal  b(  aerven  far  m  partlcolar  dl«- 
trlet  nitoB  aaoh  dlatrleti  Individual  land- 
owners witbin  It  cannot  ihow  that  thej  have 
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APPEAL  1^  petitioner  from  an  order  of 
the  Supreme  Judicial  Court  for  Worces- 
ter County  liiHniituin;;  a  petition  for  a  writ 
of  certiorari  to  quash  a  sewer  assessment. 
Bismia»ed. 

The  facts  are  stated  in  the  opinion. 

Mearr^-  Frank  Balkeler  Smltk,  T.  H. 
Gage,  Jr.,  and  Fraak  F.  Drauer,  for 
petitioner: 

bipedal  benefits  to  the  property  asseased 
—  that  is,  benefits  receiv«l  by  it  in  addi- 
tion to  those  received  by  the  community  at 
large  - —  are  the  true  and  only  just  founda- 
tion upon  which  local  assessments  can  rest. 

Dill.  Mun,  Corp.  4th  ed.  i  761;  Dexter  v. 
Botton,  176  Maas.  247,  57  N.  E.  379, 

If  the  statute  in  question  provides  for 
special  assessments  "  not  based  upon  the 
peculiar  and  xpecial  benefits  of  each  estate- 
assessed."  it  is  unconstitutional. 

Bean  v.  Boston  Street  Comri.  1T3  Mass. 
350,  63  N.  E.  HTQi  Dexter  v.  Botton,  lift 
Mass.  247,  57  N.  E.  376 ;  Soalon  v.  Soslon 
£  A.  R.  Co.  170  Mass.  95,  40  N.  K.  95; 
Weed  v.  Boiton,  172  Mass.  28.  42  L.  S.  A. 
It4£,  SI  N.  E.  204;  Se<ir»  v.  Bagton,  17S 
Mass.  71,  43  L.  K.  A.  834,  53  N.  E.  139; 
Carton  v.  Brockton  Seicfrage  Comra.  17S 
Mass.  242,  4B  L.  H.  A.  277,  60  N.  E.  1; 
Ball  v.  Boston  Street  Comra.  177  Mass.  434, 
5i)  N,  K.  68. 

The  statute,  by  permitting  a  person  whose 
''  real  estate  may  be  benefited "  t«  be  ss- 
sessed.  is  invalid  because  the  assesament  is 
not  limited  to  special  benefits  received,  and 
niay  e:tceed  such  benefita,  and  may  be  based 
upon  the  common  benefit  received  by  all  es- 
Utes. 

iSeari  v.  Botton  Btreel  Comrs.  173  Mass. 
360,  53  N.  E.  876;  Hall  v.  Boston  Street 
Comri.  177  Mais.  434,  50  N.  R  68. 

The  proportionate  share  of  the  whole  ex- 
penditure of  the  city  for  sewers  and  drains, 
assessed  upon  the  owner  of  "  real  estate 
upon  any  street  in  which  any  drain  or  sewer 
may  be  laid,  etc.,  or  whose  real  estate  may 
be  benefited  thereby,"  may  be  larger  than 
the  benefit  received.  This  makes  the  stat- 
ute unconstitutional. 

Searg  v.  Boston,  173  Mass.  71,  43  L.  It. 
A.  834,  S3  N.  E.  138;  Lincoln  v.  Boelon 
Street  Comra.  176  Mass.  210,  57  N.  B.  356i 
Lorden  v.  Coffeg.  178  Mass.  489,  60  N.  E. 
124. 

If  the  town  or  ci^  wished  to  assess  the 
persons  whose  estates  were  in  any  way  bene- 
fited within   the   meaning   of   the   sUtutea, 


Nol'B. — As  to  nectssit;  oC  beueflla  aa  bails  of 
local  asMHtneDti  generally,  see  also.  In  this 
Berles,  Re  Uadera  iRlg.  DIst.  Roads  (Cal.)  14 
L.  B.  A.  TtiS,  and  note;  Raleigh  v.  Peace  (N. 
C.)  IT  L.  R.  A.  880,  and  nota;  Davis  v.  Lltcb. 
Beld  (111.)  31  U  R.  A.  583,  and  note;  AsberrT 
T.  Roanoke  (Va.)  42  L.  If.  A.  (136;  Weefl  v. 
BoMan  (Hais.)  43  L.  R.  A.  642;  Rolpb  v. 
Fargo  (N.  D.)  42  L.  R.  A.  646  ;  Sears  v.  Uoi 
ton  (Ma*(.)  43  L.  R.  A.  831 ;  HulchesoD  v. 
Btorde  (Tei.)  4B  L  R.  A,  SS9;  Schroder 
69  L.  R.  A. 


V.  Ovi-rmaa  lObla)  4T  L.  B.  A.  156:  Reraten  v. 
Ullweukee  (WU.)  48  U  R.  A.  SSI;  Adun* 
V.  Bhelbrvllle  (Ind.]  49  L.  R.  A.  797;  Shank  T. 
Smith  (lud.)  BB  L.  R.  A.  664;  Ramacr  Cnin. 
t7  V.  Robert  P.  Lewis  Co.  (Hlnn.)  53  L.  R.  A. 
421;  Rarber  Asphalt  Paving  Co.  r.  Fnttttt 
(Mo.)  54  L.  R.  A.  4S2,  Affirmed  In  181  C.  S. 
324,  45  L.  Hi.  879,  21  Sup.  Ct.  Rep.  62S  ; 


.  Portland  (Or.)  B5  L. 
argo    (N.   tl.)    66  L.    R.   A. 
r  rel.   Scott  v.  Pitt   (N.  Y.) 


.  812  1  Webster  i 
166;   end   Peapl 
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the;  (Muld  have  done  it  1^  luiving  tlie  aelect- 
men,  or  the  majior  and  aldermen,  within  a 
proper  time  after  the  aewer  was  established, 
ascertain,  assess,  and  certify  the  propor- 
tional part  of  the  charge  of  making  that 
Hwer,  to  be  paid  l^  each  of  the  persons  re- 
ceiving benefit,  and  notify  the  persons  to  be 
cliarged. 

Broum  v.  Ftlchburg,  128  Mass.  282. 

Under  the  statute  in  question,  a  real-es- 
tate owuer  may  be  assessed  for  expenses  of 
maintenance  as  distinct  from  coat  of  eon- 
etruction.     It  is  therefore  unco nstituti ana). 

Hears  V.  Boston,  173  Mass.  71,  43  L.  R. 
A.  834,  53  N.  K.  138:  Hears  v.  Bostoi\  Street 
Ooiitn.  173  Mass.  350,  53  N.  E.  878. 

'Iliis  statute  violates  the  14th  Amendment 
of  the  Constitution  of  the  United  States. 

.WfcoDiJ  V.  flaJter,  17Z  U.  S.  260,  43  L, 
ed.  443,  10  Sup.  Ct.  Rep.  187;  French  v. 
Barber  Asphalt  Paving  Co.  181  U-8.  324, 
382,  45  L.  ei.  879,  21  Sup.  Ct.  Rep.  625; 
Loeb  V.  Columbia  Ticp.  170  U.  S.  472,  46 
L.  ed.  280,  21  Sup.  Ct.  Rep.  174;  Wight  v. 
Davidson,  181  U.  S.  371,  45  L.  ed.  900,  21 
Sup.  Ct.  Kep.  61Q;  Tonaicanda  v.  Lyon,  ISl 
U.  B.  38!),  4S  L.  ed.  908,  21  Sup.  Ct.  Rep. 
OOB;  Webster  v.  Fargo,  181  U.  S.  394,  45 
L.  ed.  912,  21  Sup.  Ct.  Rep.  623;  Cass  Farm 
Co.  V.  Detroit,  181  U.  S.  396,  4S  L.  ed.  014, 
21  Sup.  Ct.  Hep.  644;  Detroit  v.  Parker,  181 
U.  8.  309,  4G  L.  ed.  017,  21  Sup.  Ct  Rep. 
624:  Shumate  v.  Heman,  ISl  U.  S.  402,  45 
L.  ed.  022,  21  Sup.  Ct.  Rep.  646;  Canon  v. 
Brocton  Seivrrafe  Comrs.  182  U.  S.  398,  45 
L.  ed.  1161,  21  Sup.  Ct.  Hep.  860;  King  v. 
Portland,  184  U.  8.  81,  40  L.  ed.  431,  22 
Sup.  Ct.  Rep.  2B0;  Voigt  v.  Detroit,  184  U. 
S.  115,  40  I.,,  ed.  450,  22  Sup.  Ct.  Rep.  337; 
Goodrich  v.  Detroit,  184  U.  S.  432,  46  L.  ed. 
627,  22  Sup.  Ct.  Rep.  397. 

MesTB.  Artlior  F.  B-ugg  and  Emeat  I. 
MorBan,  for  respondent: 

The  question  of  the  constitutionality  of 
this  statute  is  not  now  open. 

Sutler  V.  ^VoTCester,  112  Mass.  fi41; 
"Woreester  Agri.  Soc.  v.  Worceslcr,  116  Mass. 
100;  Workman  v.  Woreesler,  118  Mass.  168; 
Clark  V.  Woreester,  123  Mass.  220. 

The  doctrine  of  stare  decisis  is  a  most 
•alutary  one. 

liogera  v.  Goodicin,  2  Mass,  475;  Holmes 
y.  Uunt,  122  Mass.  505,  23  Am.  Rep.  381 ; 
Tlutyer  v.  Grossman,  1  Met.  410. 

The  benefit  or  advantage  is  estimated  only 
as  a  means  of  apDortionUg  the  tax  and  of 
providing  a  fixed  limit  to  the  amount  to  be 
assessed  upon  each  estate.'  The  fact  of  such 
beuelit  from  the  improvement  furnishes  a 
justJUcntion  for  the  imposition  of  the  tax 
upon  a  particular  class  of  estates,  instead, 
of  a  levy  in  the  general  way  of  ordinary' 
taxation.  But  such  beneRt  conferred  would 
not  of  itaelf  alone  warrant  the  exaction  of 
money  hy  way  of  compensation  therefor. 
Tlie  estates  are  asseaeed,  not  for  the  benefit 
conferred,  but  for  tlie  cost  of  the  public  im- 
provement. The  essential  point  in  the  pro- 
ceeding is  the  expenditure  for  a  public 
■ervice,  for  which  taxation  in  some  form  is 
requiral. 

Chase  V.  Springfitld,  U9  Mass.  556; 
£0  L.  B.  A. 


Workman  v.  Woreeater,  118  Mass.  108; 
llpham  v.  Worceste}-,  113  Masrt.  07;  Ctark 
V.  Worcbster,  126  Mass.  226. 

Holaiea,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  a  writ  of  certiorari 
to  quash  a  sewer  assessment  levied  under 
Stat.  1867,  chap.  106.  The  question  whether 
the  petition  can  be  sustained  was  reserved 
by  a  single  justice  of  this  court. 

We  are  asked  to  declare  the  statute  un- 
constitutional on  the  ground  that  the  assess- 
ment which  it  purports  to  authorize  mav 
exceed  the  beneiit  to  the  eststa  assessed, 
and  therefore  is  bad  under  the  recent  deci- 
sions of  this  court.  Sears  v.  Boston  Street 
Comrs.  173  Mass.  350,  53  N.  E.  878;  Denter 
V.  Boston,  176  Mass.  247,  251,  67  ti.  E.  370; 
Lorden  t.  Coffey.  178  Mass.  480,  60  N.  E. 
124.  It  is  admitted  that  the  statute  baa 
been  before  the  court  repeatedly,  and  bss 
been  upheld  after  argument  as  to  its  valid- 
ity. Bvtler  V.  Worcester,  112  Mass.  541, 
565,  See  Worcester  Agri.  Boo.  v,  Worcester, 
116  Mass,  180;  Workman  v.  Worcester,  118 
Mas?.  108;  Clark  v.  Worcester,  125  Mass. 
226.  But  it  is  said  that  the  rule  of  the  re- 
cent cases  cited  waa  not  understood  at  tba 
time  of  these  decisions,  and  that  the  latter 
no  longer  are  authority  so  far  as  the  pres- 
ent question  is  concerned. 

It  would  he  a  misfortune  if  we  were  driv- 
en to  tha  conclusion  contended  for  hy  the 
plaintiff,  after  the  act  has  stood  so  long  un- 
der the  shelter  of  an  express  decision,  and 
after,  as  we  may  presume,  very  great  and 
costly  improvements  have  been  made  and 
probably  titles  pas.icd  in  reliance  upon  the 
authority  which  the  statute  purports  to  con- 
fer.    It  is  only  justice  to  require  an  argu- 


Ooodrcin,  2  Mass.  475,  478;  Holmes  v.  Hvnt, 
122  Mann.  60S,  516,  23  Am.  Rep.  381.  But 
we  do  not  suppose  the  recent  decisions  of 
this  court  to  have  made  such  slaughter 
among  the  older  cases  ss  the  petitioner's 
counsel  is  inclined  to  believe,  and  we  find  it 
unnecessary  to  consider  what  effect,  if  any, 
is  to  be  given  to  the  modification  by  French 
V,  Harhcr  Asphalt  Paving  Co.  181  U,  S.  324, 
45  L.  ed.  870,  21  Sup.  Ct.  Rep.  625 ;  Webster 
V.  Fargo,  181  U,  S,  3D4,  45  L.  cd.  BI2,  21 
Sup.  Ct.  Rep.  623;  Cass  Farm  Co.  v,  Detroit, 
181  U.  S.  396,  45  L.  ed.  014,  21  Sup,  Ct.  Rep. 
0'I4,  645,  and  the  other  cases  in  the  same 
volume,  of  the  law  as  laid  down  in  Norwood 
V.  Baker,  172  U.  S.  260,  43  L.  ed.  443,  10 
Sup.  Ct.  Rep.  187,  a  decision  to  which  while 
it  stood  unqualified  wc  were  bound  to  defer. 
We  are  of  opinion  that  the  act  may  be 
sustained.  Under  the  recent  decisions  it 
may  be  true  that  when  the  legislature  is 
passing  a  law  of  general  future  application, 
and  when,  therefore,  it  cannot  be  supposed 
to  have  compared  the  local  benefit  with  the 
cost,  the  only  mode  in  which  it  can  be  made 
certain,  apart  from  the  polhe  power,  that 
constitutional  rights  are  preserved  is  by 
limiting  each  assessment  upon  an  estate  to 
the    benefit    received   by   that   estate.     But 
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irhcn  tlic  Irjj^sliiture  has  contemplated  a  cer- 
tain rpfpon  and  mnj  be  Hiippojed  to  liave 
ucte<l  in  view  of  a  specific  BClieme,  there  is 
1K>  doiilit  tliat  «'ithin  reasonable  limits  it 
mky  determine  tliat  the  cost  of  an  iinprore- 
luent  Bhall  fall  upon  n  designated  district, 
and  may  llx  the  principles  upon  which  the 
i.'OHt  Bhall  be  apportioned.  It«  Kingman, 
US  Mass.  500,  12  L.  R.  A.  417,  27  N.  E. 
.778;  yrenck  v.  Barber  Asphalt  I'avinp  Co. 
181  C.  S.  324,  342,  343,  46  L.  ed.  87S,  21 
Sup,  Ct,  Rep.  ti-2.>;  Faraona  v.  Uiatriet  of  Co- 
lumbia, 170  U.  S.  4fi,  42  L.  ed.  043,  18  Sup. 
Ct.  Rep.  521;  Baunwn  v.  Itosa,  167  U.  S. 
648,  aes,  42  L.  cd.  270,  17  Sup.  Ct.  liep.  OQQ. 
See  Carson  v.  Urtxkloa  Scneragc  Comrs.  175 
Mass.  242,  245,  48  L.  K.  A.  277,  68  N.  E.  1, 
Ibi!  II.  a.  31)8,  45  L.  Pd.  1151,  21  Sup.  Ct. 
Rep.  SOU.  It  may  deal  with  the  whole  im- 
provement as  a.  unit,  end  ehnrgc  those  us- 
Hessed  with  a  share  of  the  total  expense. 
Butler  V.  ll'orcestcc,  112  Mass.  541,  555; 
Dorgan  v.  Boston,  12  Allen.  223;  Leominsler 
V.  VonaKt,  13»  tAaaa.  384,  388,  2  N.  K.  090; 
Hears  v.  Boston  Street  Comri.  ISO  Mass. 
274,  278,  02  N.  E.  31)7;  Paraona  v.  District 
-o/  Columbia,  170  U.  S.  45,  47,  42  L.  ed.  043, 
18  Sup.  Ct.  Rep.  621.  How  far  it  may  au- 
thori?*  Bn  inferior  body  to  constitute  a  spe- 
cial taxing  district  need  not  he  considered 

In  Start  v.  Boslon  Btreet  Comrs.  173 
Mass.  350,  S3  N.  E.  878,  and  Lordcn  v.  Cof- 
fey, 176  Masa.  489,  00  N.  E.  124,  the  stat- 
utes under  consideration  were  general  pro- 
visions for  such  sewers  and  atieyts  as  should 
be  constructed  or  laid  out  in  Boatun  tliere- 
after,  and  tlic  legislature  could  not  be  taken 
to  have  pasEted  upon  a  scheme.  In  the  form- 
er case,  the  act  authorized  the  street  com- 
uiisBioiiera  to  talie  into  connideration  other 
matters  beside  the  benelit  received  1^  the  es- 
tate, and  sliowed  on  its  face  that  the  legis- 
lature had  not  undertaken  to  decide  any- 
tliinj;  with  regard  to  that.  Of  course  there 
may  arise  eases  in  which  it  is  dillicult  to  say 
how  far  the  legislature  has  a  particular  re- 
gion and  a  particular  plan  in  mind.  Per- 
haps we  should  have  hesitated  over  the  Wor- 
cester statute  if  it  had  come  before  us  now 
for  the  first  time.  But  as  it  stands  now,  the 
act  before  us  (airly  may  be  supposed  to  have 
contemplated  a  system  and  a  more  or  leas 
specific  scheme,  even  if  the  scheme  was  not 
then  complete  in  its  details.  This  was  indt- 
■caUd  in  Butler  v.  Worcester,  112  Mass.  541, 
682,  and  in  view  of  that  and  later  decisions 
inui,t  be  assumed.  On  tliat  footing  the  leg- 
islature determined  that  the  real  estate  on 
tlie  line  of  the  sewers,  ti^tlier  with  possibly 
Eonie  other  land,  would  be  lienefited  as  a. 
whole  to  the  extent  of  the  charge  put  upon 
it  ButUr  V.  Worcester,  112  Mass.  541,  655. 
The  language  is,  "every  person  owning  real 
estate  upon  any  street,"  etc.,  "or  whow  real 
■eatate  may  be  bencBted  thereby,"  The  an- 
tithesis expressed  is  between  estates  on  the 
line  of  tlie  sewer,  and  thus  obviously  bene* 
fited,  and  thoae  otherti  which  are  benefited 
although  not  upon  the  line.  Butter  v.  IFor- 
ccster,  112  Mass.  641,  563,  555;  Workman  v. 
Worcester.  113  Mass.  108,  177.  The  stat- 
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ute,  we  may  rcnmrk  in  passing,  does  not 
purport  to  embrace  all  the  real  estate  in  tbe 
city  as  the  region  to  be  taxed,  but  the  real 
esUite  alon^  the  line  of  the  sewers  and  soma 
other  specially  benefited  land.  The  argu- 
ment that  the  city  is  treated  as  a  unit,  and 
that  therefore  tbe  cost  should  have  gone  into 
the  general  taxes,  proceeds  on  a  false  pre- 

When  the  l^slature  has  determined  that 
the  coat,  oi'  a  proportion  of  it,  shall  be 
thrown  upon  a  designated  region,  the  deter- 
mination must  be  assumed  to  have  been 
reached  on  conatitutional  principles,  unless 
the  court  can  see  that  it  was  unreasonable. 
On  that  assumption,  the  right  of  individual 
owners  within  the  designated  regii>n  is  nar- 
rowed. WKen  they  go  before  a  jury  they 
may  contest  the  apportionment,  but  they 
cannot  show  that  they  have  received  no 
benefit  «t  all.  That  the  legislature  has  de- 
cided. See  French  v.  Borber  Asphalt  Pav- 
ing Co.  181  U.  S-  324,  341,  4a  L.  ed.  879,  21 
Sup.  Ct.  Rep.  625.  For  if  anyone,  then  ev- 
eryone, miKht  contest  in  detail  the  question 
wliicli  tlie  legislature  has  answered  once  for 
all.  Of  course  in  the  case  of  an  estate  not 
identified  by  the  statute  as  falling  within 
tlie  region,  but  made  to  depend  for  its  doing 
w  upon  the  question  whether  it  was  bene- 
Uted  or  not.  the  owner  would  have  the  right 
to  deny  the  benefit  by  the  ternu  of  the  stat- 
ute itself.  After  the  benefit  ia  established, 
probably  he  could  not  go  on  to  inquire  into 
the  amount  of  the  benefit.  To  that  extent, 
at  least,  it  seems  likely  that  the  old  deci- 
sions would  stand.  Workman  v.  Worcester, 
IIS  Mass.  168,  176;  Keith  v.  Boston.  120 
Mass.  108;  Snow  v.  Fitchbvrg,  130  Mass. 
183.  It  will  be  noticed,  further,  that  it  was 
held  or  implied  in  Vtark  v.  H'orce^Ier,  125 
Mass.  226.  that  the  assessment  was  not  for 
the  special  benefit  to  the  particular  estate. 
but  an  asses.4ment  of  a  proportional  share  of 
n  tax  laid  on  a  legislatively  constituted  tax- 
ing district  in  respect,  it  may  be  presumed 
if  necessary,  of  the  benefit  common  to  all 
that  region  and  peculiar  to  it,  but  not  of 
tbe  special  benefits  peculiar  to  the  several 
estates. 

It  ia  suggested  that  the  language  of  the 
net  extends  to  expenditure  for  maintaining 
tlie  sewer,  and  is  bad  on  that  ground.  We 
do  not  understand  it  to  have  that  meaning. 
Tliereforc  it  is  unnecessary  to  discuss  Car- 
son V.  Bi"oefcion  Sewerage  Comrs.  175  Mass. 
242,  48  L.  R.  A.  277.  56  N.  E.  1,  and  Sean 
v.  Boiton  Street  Comrs.  173  Mass.  350,  53  N. 
E.  876,  which  seem  to  have  appeared  to  tlie 
Supreme  Court  ot  the  United  States  to  be 
less  reccncilnble  than  we  had  supposed. 
Carson  v.  Bi-ockton  Se\cerage  Comra.  182  U. 
S.  308,  41)4,  45  L.  ed.  1161,  21  Sup.  Ct.  Rep. 
860. 

If  it  were  necessary  in  order  to  sustain 
the  constitutionality  of  the  statute,  we 
should  rend  the  worts  "shall  pay  such  sum 
as  the  mayor  and  aldermen  shall  assess  upon 
him  as  his  proportionate  share  of  the  ex- 
penditure," etc.,  as  meaning  a  share  not  in 
excess  of  the  special  and  peculiar  benefit 
which  his  estate  is  adjudged  to  receive,  thm 
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3iriiigiiig  the  cue  under  BaU  v.  Bo«t<m  Street 
Comri.  177  MasB.  434,  SS  N.  K  68,  rather 
than  under  Lord^n  v.  Coffey,  173  Mom.  489, 
'40  N.  K.  124.  But  this  interpretation  would 
he  con^ary  to  the  tenor  of  the  dsciEiouB, 
.and  would  give  the  act  an  entirely  di^erent 
ueaninK  and  scope  irom  that  which  it  has 
been  adjudged  to  have,  and  which  we  have 
aeaumed  it  to  have,  for  the  purpose  of  de- 
■ciding  this  case. 
Petition  dimniased. 


Eugene  D.  HARDY  et  al. 
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I.     A     ca.Trler     whlcl!.     liaclBs     trmum- 
parted  vooda  at  eonalsnor'a  risk  C.  O. 

D.,  prrsentB  a  b![[  to  the  conslfniM  before  de- 
llverlnE  tbem.  koowlng  facta  wbEch  [tMUcate 
that  IheT  have  b»en  damaged  In  transit,  must 
dlMlUBC  such  tacts,  or  It  may  be  compelled  to 
return  tbe  mnner  collected,  In  caee  tbe  con- 
slgDmeDt  Is  rejected  hj  the  consignee. 
B.  IVIi^tlitr  or  not  a  conalnrnee  of  sooda 
C.  O.  B.,  mho,  befare  recclvlDK  the 
vooda,  pBra  Ihc  bill,  which  Is  preaeoted  by 
the  carrier  with  knowledge  of  facts  lodlcsC- 
Ing  that  the  goods  ace  damaged,  eierclses  due 
diligence  In  claiming  a  return  ol  the  money 
because  ol  such  damage,  Is  for  tbe  Jury,  when 


[1  Is  n 
iir<e  of  mall,   ' 


>uld  t> 


S.     Thut    a    cnrrler    who    collected    the 

dcllvsFliiK  theai,  wltb  knowledge  of  theli 
probable  Injury  In  transit,  has  delivered  tbi 
fund  to  (he  conalgDOr.  will  aot  abBolve  bin 
from  llabilKy  to  return  the  amount  to  tb> 
cnbaignee.  In  caae  notice  of  refusal  to  recelvi 
the  goods  la  glveci  him  within  a  reasonable 
time. 
4,  A  notipe  bj*  A  eoiialviiee  of  ffood 
O.    D.    who,    before    dellvcrr    of    the 

wbo  presented  It  knowing  of  tbe  probable  in- 
Jury  of  the  goods  In  transit,  that  he  put  ID  a 
claim  tor  Che  entire  sblpmeat.  sod  held  the 
goods  subject  to  tbe  carrier's  Inspection,  may 
be  foimd  by  the  jury  to  be  a  sufficient  Indica- 
tion ol  readiness  to  rescind,  although  no 
der  of  tbe  goods  was  actually  made  and  they 
were  of  some  value,  where  the  clrcumatauces 
Indicate  an  absolute  denial  of  liability,  and 
that  a  tender  would  have  been  of  no  avi " 

(November  SS,  1902.) 

EXCEPTIONS  bv  plaintifTa  to  tulinga  of 
the  tjupcrior  Court  for  Suffolk  County 
made  durin);  the  trial  of  an  action  brought 


ilctsra.  HntoUas  *  Wkeeler,  for  plain- 

tilfe: 

\7here  a  party  pays  money  to  another 
without  knowledge  of  all  the  circumatauceB 
of  the  caae,  or  means  of  knowledge,  or  the 
party  obtaining  payment  has  mippreased  cer- 
tain facta,  or  made  fraudulent  representa- 
tions,— the  party  paying  ahall  recover  it 
back. 

ilarlin  v.  Morijan,  3  J.  B.  Moore,  935; 
Bilbie  v.  lAimtey,  2  East,  471;  Hogan  v. 
Bkee.  2  Ksp.  622. 

Defendant  deliberately  auppreBsed  the 
fact  that  the  goods  had  been  damaged.  A 
conaignec  of  goods  Eent  C.  0.  D.  has  no  title 
until  the  goods  are  delivered  to  him  by  the 

Inne  v.  Chadicick,  148  Mass.  68,  IS  N.  B. 
121;  Mtrahants'  Nat.  Bank  v.  Bangs,  102 
Mass.  291 ;  8late  v.  O'Neil,  58  Vt.  140,  66 
Am.  Rep.  557,  2  Atl.  686;  United  Slatei  v. 
Shrivcr,  23  Fed.  1.34;  State  v.  Wingfteld, 
115  Mo.  428,  22  S.  W.  363. 

The  poods  being  worthless  when  delivered, 
the  plaintiffs  were  under  no  obligation  to 
take  and  pay  for  them;  and,  it  they  had 
known  the  facts,  and  the  defendant's  agent, 
when  demanding  the  amount  of  the  bill,  hod 
confessed  what  he  knew,  instead  of  taking 
pains  to  conceal  it,  the  defendant  would 
never  have  obtained  the  plaintiffs'  money. 
This  gives  the  plaintiffs  the  right  to  recover 
the  money  paid. 

Slerclianla'  Nat.  Bank.  v.  National  Eagl- 
Bank,  101  Mass.  281,  100  Am.  Dec.  120i 
Appleton  Bank  v.  McOilvray,  4  Gray,  518, 
04  Am.  Dec.  1*2;  Wilkxnfon  v.  Johnson,  S 
Barn.  &.  C.  429;  Pni'on  Sat.  Bank  v.  Siilh 
Nat.  Bank,  43  N.  V.  462,  3  Am.  Rep.  718: 
Kingston  Hank  v.  Eltinge,  40  N.  Y.  301,  100 
Am.  Dec.  610;  Duwan  v,  Berlin,  11  Abb.  Pr. 


116. 


N'oTK. — The  doctrine  that  the  concealment  of 
-.a  material  fact  which  It  Is  the  duly  of  a  psrly 
to  disclose  coaatltnteB  fraud  li  declared  In  many 
-cases,  some  of  which  are  cited  In  s  note  to  Ti 
pan  V.  Albany  Brewing  Co.  (Cat.)   5  L.  B. 


When  one  "is  induced  by  the  fraud  of  the 
agent  to  pay  him  money,  he  may  recover  the 
money  from  the  agent,  whether  the  latter 
has  paid  it  over  to  bis  principal  or  not." 

Huffcnft'a  Cases  in  Agency,  2d  ed.  p.  256; 
Wright,  Principal  &  Agent,  454;  iSnoictfon 
r.  Davis,  1  Taunt.  359;  Smith  v.  Blcap,  12 
Mees.  &  W.  585;  Ifoore  v.  Slueldt,  121  Ind. 
207,  23  N.  fi.  80;  Larkin  v.  Bapgood,  66 
Vt.  607. 

If  any  person  gets  money  into  his  hands 
illegally,  be  cannot  discharge  himself  t^ 
paying  it  over  to  another. 

T'oiwiion  V,  Wilson,  1  Campb.  396;  Miller 
V,  Aria,  3  Esp.  231. 

If  any  offer  to  return  the  goods  was  neces- 
sary, in  view  of  the  fact  that  they  were 
practically  of  no  value,  the  offer  made  at  tlic 
trial  was  sufiicient. 

Kent  V.  Bomitcin.  12  Allen,  342;  Whit- 
ion  V.  ifot^o,  114  Mass.  179;  Corner  v.  Fratt, 
138  Mass.  44G. 

The  defendant  disclaiming  liability,  the 
plaintifts  were  not  obliged  to  make  a  tender 
which  would  not  have  been  accepted. 

ilarDonald  v.  Wollf,  40  Mo.  App.  302; 
Cor(  T.  Ambergale,  N.  A  B.  A  E.  Junction  R. 
Co.  17  Q.  B.  127 ;  Oaniels  t.  Newton,  114 
Mass.  630,  19  Am.  Rep.  384. 


vGtHK^Ie 
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.Uesin-g.  RoIaaA  W.  Ba]r^>  >nd  Ro- 
land OrBT,  for  defendant: 

The  plaintifTB  cannot  recover,  because  the 
defendant  had,  in  the  regular  course  of  its 


and  many  months  before  the  present  cli 
for  tiie  return  of  money  paid  by  mistake  of 
fact,  was  made. 

Story,  Agency,  |  300;  Qarhind  v.  Salem 
Baitk,  0  Mbss.  408,  6  Am.  Dec.  S6;  Jfftg  v. 
I'ort,  10  CuBh.  392,  12  Cush.  IM;  Cabot  v. 
Shair,  US  Alass.  450,  20  N.  K.  09;  Hooper 
V.  Rohingon,  OS  U.  S.  628,  25  I.,  ed.  219. 

They  cnnnot  recover  because  no  offer  to 
return  the  goods  was  made. 

Cvnntr  v.  Henderson,  15  Mhas.  310,  B  Am. 
Dec.  103;  Vlark  v.  Baker,  6  Met.  452;  Morse 
V.  BrafLelt,  08  Mass.  205;  Bassclt  v.  Broicn, 
105  Al.'-ju.  551 ;  Snotc  v.  Alley,  144  Mass. 
641,  59  Am.  Rep.  119,  11  N.  E.  784. 

HolBkea,  Ch.  J.,  delivered  the  opinion  of 
tiie  court: 

This  is  an  action  for  money  had  and  re- 
ceived to  recover  a,  sum  paid  to  the  defend- 
ant for  firty  sets  of  Baltic's  worka  and 
charges  on  the  same,  sent  to  the  plaintiffs  by 
Calmaji,  Levy,  &  Company,  from  Paris.  Tlie 
goods  were  to  be  delivered  to  the  plaintiffs  at 
LostOii  by  the  defendant  carrier,  "C.  O.  D.." 
that  is  to  say,  on  the  plaintiffs'  paying  for 
the  (tooda  and  charges.  Tlie  goods  arrived 
in  Boston,  and  the  defpndant  was  notified  by 
the  Cunard  Company  on  November  2S,  1898, 
that  they  showed  signs  of  wet  damage.  The 
ne.it  day  the  defendant's  ag^int,  knowing  of 
this  notice  but  saying  nothing  about  it, 
called  on  the  plaintiffs,  prescnt<3  n  Wll,  and 
asked  for  a  check  for  the  amount  in  contro- 
versy. Earlier  on  tlie  same  day  the  plain- 
tiirs  had  been  notified  that  the  goods  tvere 
landed,  and  that  the  nioney  would  be  needed 
to  get  them  through  the  custom  house.  The 
sum  was  paid  in  ignorance  of  any  trouble. 
The  goods  were  not  delivered  to  the  plain- 
tiffs until  December  1,  or  later.  On  Decem- 
ber 6  or  C,  the  plaintiff  Hardy  returned 
from  abroad,  opened  the  cases  and  discov- 
ered the  damage  on  December  12  or  ]3,  and 
ou  December  19  wrote  to  the  defendant  that 
the  goods  were  ruined  and  could  not  be  used, 
adding,  "We  feel  justified  in  putting  in  a 
claim  for  the  entire  shipment  and  hold  the 
goods  subject  to  your  inspection."  Mean- 
time the  defendant  had  advised  its  Paris  of- 
fice by  mail  of  the  payment,  and  on  Decem- 
ber 16,  liefore  the  plaintiffs  made  their 
claim,  the  Far  is  office  had  paid  Caiman, 
Levy,  ft  Company.  After  discussions  and 
delays  the  plaintiffs  wrote  again  in  April, 
intimating  that  they  had  paid  relying  on 
the  defendant's  saying  nothing  to  show  that 
the  books  were  not  in  proper  condition,  and 
pressing  for  settlement,  as  they  had  lost  the 
use  of  their  money  for  nearly  five  months. 
Tjater,  the  defendant  disclaimed  liability, 
and  this  suit  was  brought.  The  court  di- 
rected a  verdict  for  the  defendant  erd  the 
plaintiffs  excepted. 

The  Grat  question  in  loqieal  order  Is 
whether  the  facts  stated  discloee,  or  in  any 
£0  L.  R.  A. 


degiee  tend  to  prove,  a  breach  of  duty  on 
the  defendant's  part.  It  two  persons  are  «t 
arm's  length,  and  each  is  acting  and  is  un- 
derstood to  be  acting  at  his  peril,  one  could 
not  recover  a  payment  from  the  other  on  the 
ground  of  mistake  of  fact.  Dedham  Nat. 
Bank  V,  frercK  .Vof.  Bank,  177  Mass.  392, 
3115,  59  N.  K.  62.  It  may  be  that  this  would 
have  been  the  situation  of  the  plaintiff  in 
Lane  V.  Vharticicl--,  140  Mass.  C8,  15  N.  E. 
121,  i[  he  had  paid  the  defendant  express 
messenger  on  his  terms  in  that  case.  But 
the  present  case  is  different.  It  would  be  * 
harsh  interpretation  to  charge  the  defendant 
with  actual  dithonesty.  But  there  is 
ground  for  maintaining  that  in  point  of  law 
it  obtained  the  money  by  false  representa- 
lioos  or  an  unjustiliable  suppression  of  ths 
truth.  It  did  so  if  it  was  chargeable  witlt 
a  duty  when,  knowing  what  it  had  been  noti- 
fied of  by  the  Cunard  Company,  it  asked  for 
and  received  the  sum. 

Vi'e  are  of  opinion  that  the  defendant  was 
subject  to  such  a  dut^.  Tlie  defendant  was 
entitled  to  receive  its  charges  from  tho 
plaintiffs  only  in  case  the  plaintiffs  accepted 
delivery  of  the  goods.  The  defendant  itself 
contends  that  it  collected  the  price  of  the 
good.a.  which  was  the  larger  part  of  the  sum 
rcceive<l,  as  the  agent  of  the  consignors.  If 
the  defendant  knew  facts  which  would  have 
made  it  wrongful  in  the  vendors  to  iH>lle<:t 
the  money  without  disclosing  them,  it  could 
not  retain  the  money  against  a  seasonable 
demand,  because  it  received  it  only  in  the 
vendors'  right.  The  right  to  retain  the 
charges  would  fall  with  the  right  to  retain 
the  principal  sum,  .The  evidence  is  les>) 
complete  than  it  might  be,  but  it  would  seem 
that  these  goods  were  at  the  consignors' 
risk,  and  were  not  to  be  delivered  until  they 
reached  Ila!<ton.  Lane  v.  ChadicKk.  14l> 
Mass.  GS,  16  N.  K.  121;  State  v.  O'.Veil,  S» 
Vt.  140,  158.  56  Am.  Rep.  657,  2  Atl.  53i;; 
Slate  V.  Wingfirld.  115  Mo.  428,  437,  22  S. 
W.  303.  It  was  not  disputed  that  the  plain- 
tiffs would  have  been  warranted  in  refusing 
to  receive  tbem,  bad  they  known  that  they 
H-tre  spoiled.  See  Lyons  v.  Hill,  40  N.  II. 
49,  H8  Am.  Dec.  IB!!;  Uurchic  v.  Cornell, 
155  MsRs.  00,  14  L.  R.  A.  492,  29  N.  E.  207. 
The  defendant  had  notice  of  signs  which 
made  it  likely  that  the  goods  were  spoiled, 
and  therefore  had  notice  of  the  fact  as  it 
turned  out.  iij  demanding  or  requesting 
payment,  the  defendant  afTirmed  by  imptica,- 
tion  that  it  had  not  notice  of  facts  which  ex- 
onerated the  plaintiffs  from  receiving  tlio 
goods  or  paying  for  them,  because  it  was  re- 
ceiving payment  in  the  right  of  the  consign- 
ors who  would  have  been  bound  to  disclose 
the  fact?.  See  Uartin  v.  Morton,  3  J.  B. 
Moore,  D35.  We  consider  this  part  of  the 
case  on  the  assumption  that  the  defendant 
acted  honestly  in  the  ordinary  course  of 
duty.  But  the  plaintiffs  had  a  dght  to 
mnke  what  they  could  of  the  ground  offered 
for  wanting  the  money  and  the  fact  that  it 
was  asked  for  before  the  goods  were  ten- 
dered, in  favor  of  a  harsher  view. 

But  it  is  said  that  the  plaintiffs  should 
have  given  prompt  notice,  and  that  they  dM 
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Dot  use  reasonable  diligence  in  doing  bo. 
We  assiinie  tbat  they  were  bound  to  use  rea- 
sonable diligence  in  that  reepect,  although 
eonie  of  the  cases  seem  to  rec^nize  no  such 
rule.  See,  e.  g.,  Larkin  v.  Hapgood,  66  Vt. 
SB7.  After  all,  the  defendant  did  not  know 
of  the  condition  of  the  goods.  It  knew  only 
of  outside  indications.  It  might  be  that  the 
plaintiffs  would  accept  them.  The  plaintiffs 
must  be  taken  to  have  known  the  nEcesBary 
limitations  of  the  defeadaut'e  knowledge, 
and  that  in  the  ordinary  course  of  buaineas 
the  )att«r  would  pay  over  the  price  to  the 
-conaignors.  To  put  it  at  the  lowest,  a  JU17 
would  have  been  warranted  in  finding  that 
notice  within  a  reasonable  time  to  the  de- 
fendant was  reasonably  to  be  expected  by 
liie  latter  in  case  a  claim  was  made.  Sec 
Hooper  v.  Robinson,  93  IT.  S.  623,  641,  25 
li.  ed.  219,  22ij.  We  assume,  for  purposes 
«f  discussion,  that  the  plaintiffs,  as  soon  as 
they  knew  the  condition  of  the  goods,  had 
notice  that  the  defendant  probably  had 
known  of  the  indications  ol  wet  ^mage. 
But  the  exceptions  are  silent  upon  the 
mint.  If  our  assumption  is  correct,  it  ia 
liard  to  say  tbat  the  plaiotilTs  exercised  due 
diligence  when  they  let  the  time  go  by  in 
which  the  money  would  be  and  was  trans- 
mitted or  ordcreil  to  be  paid  in  Paris  by  the 
ordinary  couruc  of  mail.  The  court,  how- 
ever, is  not  prepared  to  rule  upon  this  as 
matter  of  law,  but  is  of  opinion  that  it  is  a 
<|UeBtion  upon  which  the  juiy  ought  to  pass. 
It  the  jury  should  find  that  notice  was  giv- 
en within  a  reasonable  time,  the  defendant 
-  «annot  escape  on  the  mere  ground  that  it 
has  paid  over:  It  knowingly  has  received 
the  money  without  right,  and  therefore  is 
under  a  personal  obligation  to  the  plaintiffs, 
unless  and  until  it  is  excused  by  conduct  on 
their  part  which  estops  them  from  setting 
up  their  claim.  Siiou^on  v.  Davit,  I  Taunt. 
368;  ToicHSou  v.  Wilton,  I  Canipb.  396; 
Bharland  v.  MiUUm,  6  Hare,  469;  Ex  parte 
Sdteardi;  L.  K.  13  Q.  B.  DiT.  T47 ;  J/oore  t. 
Shicldt,  121  Ind.  2^7,  272,  23  N.  E.  80. 


but  a  further  defease  Is  pressed  with 
force,  tbat  there  was  no  offer  to  return  the 
i^oods.  We  B^ee  with  the  defendant  that  the 
plaintifTs  were  not  excused  from  this  by  the 
fact  that  the  defendant  was  not  the  vendor. 
It  represented  the  vendor,  aiid  also  bad  a 
right  to  be  reinstated  in  its  own  lien.  Wa 
agree,  also,  that  the  goods  were  not  bo  abso- 
lutely worthless  as  to  excuse  the  plaintiffs 
on  that  ground.  Morse  v.  Bntckett,  98 
Mass.  205,  209;  Bnow  v.  iU^,  144  Mbbb. 
546,  6S1,  69  Am.  Rep.  119,  11  N.  E.  764. 
The  plaintiffs  said  they  were  worth  85  or  $6. 
But  the  jury  might  find,  and  we  cannot  say 
that  they  would  not  be  juatifled  in  finding, 
that  from  the  beginning  the  plaintiffs  showed 
that  they  were  willing  to  give  up  the  goods 
if  they  got  back  their  money,  and  that  the 
defendant  indicated  plainly  enough  to  ex- 
cuse them  from  a  tender  that  it  repudiated 
liability  in  any  fonn.  The  language  which 
we  have  quoted  from  the  letter  of  December 
19  ("We  feel  justified  in  putting  in  a  claim 
for  the  entire  shipment  and  hold  the  goods 
subject  to  your  inspection")  did  not  in 
terms  address  itself  to  rescission,  but  a  jury 
might  find  that  it  showed  to  any  reasonable 
mind  that  the  plaintiffs  were  ready  for  re- 
scission,— that  they  claimed  all  that  they 
had  paid,  and  were  ready  to  do  what  was 
necesEiBry  in  order  to  get  it.  Tlie  same  was 
true  af  the  April  tetter  in  which  the  plain- 
tiffs com]>Iained  that  they  had  lost  the  use 
of  their  money.  When  the  defendant  dis- 
claimed liability,  a  jury  might  infer  that  it 
meant  to  be  understood,  and  »'as  understood, 
to  deny  that  the  plaintiffs  were  in  a  position 
in  nhich  they  had  or  could  perfect  a  claim 
against  it,  and  that  a  tender  of  $5  worth  of 
spoiled  paper  would  not  change  its  mind, 
nnd  kvould  be  vain.  Wu  can  have  little 
doubt  that  such  was  the  actual  fact,  and 
that  the  plaintiffs  knew  it.  The  only  point 
on  which  we  hesitate  is  whether  the  defend- 
ant indicated  the  fact  sufficiently  to  satisfy 
technical  rules. 

Exceptiout  tustaiiiei. 


lilNNEBOTA  SUPREME  COURT. 


Oiarlea  A.  JOHNSOX,  Retpt., 

Jowpb  H.  MARTIN  et  al.,  Apptt. 

( Minn ) 

*1.  Im  an  action,  mm  for  eonvermloB, 
broaiclit  ntcolBBt  m  factor  l>r  tke  troe 
owner  of  peraoiial  propi-rlr  which  has 
come  to  tlie  posaesidoD  of  (he  former  bj  the 
criirlnal  act  of  another  person,  baa  been  sold 
by  blm,  and  the  proceeds  received  and  psid 
over  to  the  crlmlaal,  less  expenses  and  com 

•Head notes  hy  Colli nh,  J. 

NoTK. — |i'or~llBbllLly  to  real  owner  of  broker 
who,  In  Kood  ffllth.  receive!  stolen  stock  and 
•ellB  it  nnd  pays  over  (he  proceeds  to  his  prtn- 
«lpal,  see,  In  this  series,  Bwlm  v.  Wilson  (Cal.) 
13  L.  K.  A.  eoj. 
50  L.  R.  A. 


mission.  It  Is  no  defense  that  the  factor  aoted 
throughout  the  entire  transncllon  In  good 
faith,  without  negligence,  and  In  the  sappo- 
SitiDD  that  the  crtmlonl  was  the  real  owner 
of  the  property. 
li.  The  owner  niar  recover  Ita  value  ot 
tbe  factor,  ulthough  a  commoD  carrier  was 
guilly  of  negligence  In  permitting  the  proper- 
ty to  t>e  diverted  from  Its  true  destination  b; 
njenss  of  a  torRed  waybllt,  and  placed  in  the 
possesBJan  of  the  factor  Ihrongh  a  forged  bill 
of  lading. 


r  14,  1902.) 


ArPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Hennepin  County 
overruling  a  motion  for  new  trial  after  judg- 
ment in  favor  of  plaintifT  in  an  action 
brought  to  recover  tlte  value  of  a  car  load  of 
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Not.. 


wh«at  ot  which  dcfendanU  obtoim^  poaaea- 
■ion    under    a    forged    bill    of    I u ding.     Af- 

'i'lie  facts  ni'p  stated  in  the  opinion. 

,1/r.  TbomKB  Cnntr  for  nppellantn. 

Mi:siirs.  SkTaKC  t  Fnrdj,  foi'  respond- 
ent: 

The  fact  of  Bj^ncy  is  not  a  defon^w  to  a.n 
action  of  trover,  where  the  agent  has  as- 
sumed any  personal  rpx^nsibitity  of  his 
own,  anil  ei:ercised  dominion  over  the  prop- 
erly in  Bu  inde|>endent  buhinean. 

Hoffman  v.  Caroir,  22  Wend.  285,  Affirm- 
inff  20  Wend.  21 ;  CoIfS  v.  Clarl;  3  Cnsh. 
3W;  Ifaliinaoa  v.  Bird,  158  Maan.  357,  33  N. 
E.  3111;  Crrkcl  V.  Watfrman,  03  Cal.  34; 
Harkg  V.  Habinitm,  S2  Ala.  GD,  2  So.  292; 
Witliama  v.  Utile,  11  Wend.  80,  25  Am.  Deo. 
104;  Anderson  v.  yichotat,  5  Bosw.  121; 
Suim  V.  Hi/hob.  00  Cal.  126,  13  U  R.  A. 
603,  27  Pnc.  33 ;  fort  v.  Wells,  14  Iiid.  App. 
S31,  43  N.  K.  lo5;  ArfenNsas  Cili/  Bank  v. 
Cattidg,  71  Mo.  App.  180;  Bcrcich  v.  Mart/e, 

0  Nev.  312;  Upraighla  v.  naiclcy,  39  N.  y. 
441,  100  Am.  Dec.  452;  Wing  v.  ilillikca,  91 
We.  387,  40  Ati.  138;  Knapp  v.  Bohbi,  SO 
N.  H.  470;  Cernahan  v.  Chrisler,  107  \Vis. 
045,  83  N.  W.  778;  Hitl  v.  Campbell  Com- 
mission Co.  54  Neb.  50,  74  N.  W.  388;  Koch 
V.  Branch,  44  Mo.  642,  100  Am.  Dec.  324 ; 
Lea  V.  Ualhew*,  10  Ala.  082,  44  Am.  Dec. 
408 ,  miller  v.  WiUon,  08  Ga,  507,  25  H.  E. 
578. 

Defendants  were  in  an  indc]:  ■ndent  hnfi- 
nesB  of  tlieir  own ;  they  nnsunH'd  lo  exercise 
douiinion  over  the  property  tlie nisei veit,  and 
to  dispo><c  of  it,  on  the  representations  of  a 
man  who  dui's  not  appear  to  have  been  Icnnwn 
to  them  t'Ni'rpt  tliroiigh  tins  very  truiisiic- 
tion;  they  sold  the  same  in  the  eourxc  of 
tlieir  separate  business;  and  they  retained  a. 
part  of  the  proceeds.  Tlie  finding  that  tiie 
Bale  wai  made  "according  to  the  usual 
course  of  business  as  such  brokers"  implies 
that  it  was  made  in  their  own  name,  and 
that  they  warranted  the  title. 

Ex  parte  DUoti,  L.  It.  4  Ch.  Div.  133; 
Bchcll  V.  SUphcus,  50  Mo.  375 ;  h'ifhola  rf  S. 
Co.  V.  jl/iM«r»o(n  Thrraher  Hfij.  Co.  70 
Minn.  528,  73  N.  W.  415. 

The  independent  exercise  of  dominion  and 
personal  interest  in  the  pi-oceeds  ot  tlie  con- 
version are  of  essential  importance  in  deter- 
■niniiift  the  liability  of  the  defendant. 

Dolliff  V.  Bobbins.  83  Minn.  408,  80  N. 
W.  772;  Ufrehnnla'  yat.  Bank  v.  Trrtthi,liH. 
12  Heisk.  521;  Barker  v.  Furlong  [IBBIl  2 
Ch.  172;  Consolidaled  Co.  v.  Curlis  11892] 

1  a  B.  49S. 

Neither  good  faith,  nor  innocent  inten- 
tionE,  constitute  any  defense. 

WitliOMs  V.  Merle,  11  Wend.  80,  25  Am. 
Dec.  604;  Boffnian  v.  Cnroio,  20  Wend.  21. 

The  root  principle  of  the  doctrine  of  con- 
version is,  that  the  exercise  of  dominion  is 
the  wrongful  act.  and  not  the  final  disposi- 
tion of  the  property  or  its  proceeds. 

Stephen*  v.  Eltaill,  4  Maule  A  S.  259; 
Everell  r.  Co/fin,  6  Wend.  003,  22  Am.  Dec. 
551;  Cotes  v.  Clark,  3  Cash.  3119;  Robinson 
V.  Bird,  158  Mass.  337,  33  N.  K.  391 ;  Sirim 
V.  Wilson.  00  Cni.  126,  13  L.  R.  A.  005,  27 
«0  L.  R.  A. 


Pae.  33;  Spntight*  v.  Baicteg,  39  N.  Y.  441. 
100  Am.  Dec.  462. 

Tliat  the  railway  company  might  be  sul>- 
jrct  to  n  suit  aa  well,  constitutes  no  defense 
fur  appellants. 

Dickson  V.  Stefclianta'  Elevator  Co.  4t 
Mo.  App.  498;  Foy  v.  Chicago,  il.  A  St.  P. 
K.  Co.  03  Minn.  256,  05  N.  W.  027 ;  26  Am. 
&  Kng.  Eac.  Law,  pp.  778,  779. 

ColUaa,  J.,  delivered  the  opinion  ot  the- 

This  action  was  brought  to  recover  the- 
value  of  a  car  load  ot  wheat,  and  the  essen- 
tial facta  are  undisputed.  In  September, 
190O,  plaintill  wan.  the  owner  ot  the  wheat 
in  question,  ami  shipped  it  1^  rail  from 
Hunning  Water  station,  in  South  Dakota,  to 
Milwaukee,  Wisconsin,  receiving  from  the 
carrier  a  bill  of  lading;  the  consigneeB  be- 
ing plaintifT's  agents  at  Iklilwaukee.  When 
the  car  reached  Canton,  another  station  on 
the  line  ot  road,  one  Wasser  unlawfully  ob- 
tained pos:<e»sinn  of  tlic  accompanying  way- 
bill, and  substituted  a  forgery,  which,  in 
terms,  consigned  the  car  from  one  C.  U^ 
Pratt  to  defendants,  who  were  grain  br<^erj* 
or  factors  in  7tIinneapDli&  Wasser  also 
forged  a  bill  of  lading  purporting  to  bear 
the  signature  ot  the  carrier's  nutliorii'ed 
agent  at  another  station,  in  which  Pratt  wa» 
named  as  consi<;nor,  and  these  defendants 
as  consignees.  Under  the  asHumed  name  ot 
C.  B.  Pratt,  Wasser  mailed  this  forged  bill 
ol  lading  from  a  town  in  Iowa  to  defend- 
ants at  Minneapolis,  directing  them  to  sell' 
the  wheat  upon  his  account  &nd  remit  the- 
proceeds.  Pursuant  to  tlie  forged  waybill, 
the  car  was  diverted  from  its  proper  desti- 
nation to  Minneapolis,  and  delivered  to  de- 
fendants upon  their  payment  of  freight 
charges  and  surrender  ot  the  forged  Ull  of 
■ailing.  They  sold  the  wheat.  a.nd  accounted 
to  ^^  iisser,  under  the  name  of  Pratt,  for  the 
pi-occeds,  less  the  freight  charges,  inspection 
tees  incurred,  expenses  of  handling,  and  m. 
commission  to  themselves  ot  {D.Tl.  They 
acted  in  entire  good  faith,  supposing  that 
the  bill  of  lading  was  genuine,  ana  that 
llicir  correspondent  wa.'  tiie  real  owner  and 
actual  consignor  of  the  property.  They 
were  not  guilty  of  any  negligence,  according 
to  the  finding:*.  The  appeal  is  from  a  judg- 
ment in  faivtr  of  plaintilT  entered  upon  the 
findings  of  tact,  and  a  conclusion  of  law  that 
he  was  entitled  to  recover  the  value  of  tha 

Coun^l  for  defendants  relics  mainly  upon 
Leuthold  V.  Fairchild.  35  Minn.  9!),  27  N. 
W.  503.  28  N.  W.  218,  and  MeI.ennan  t. 
Hinneaiiolia  rf  N.  Elevator  Co.  57  Minn.  317. 
sn  N.  W.  038,  and  praclically  concedes  ir» 
his  brief  that,  if  the  opinions  in  these  cases 
sustain  hia  contention,  they  are  against  the 
weight  of  authority  in  this  country,  as  welt 
as  in  Knglaiid.  Tliere  can  he  no  doubt  of 
this.  But  the  present  case  is  wholly  unlike 
those  referred  to.  The  plalntilT's  wheat, 
tiii'ough  no  act  of  his  own,  but  through  the 
rascality  ot  Wasser,  and  possibly  the  negli- 
gence of  the  common  carrier,  passed  into  tbe 
|H)ssc»9ion  of  these  defendants.    They  wer« 
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not  mere  agents  for,  or  servants  of,  Wasaer, 
disposing  of  paper  evidences  of  title  to  tlie 
property  while  It  was  actually  or  construct- 
ively in  the  possession  of  the  la  Iter. 
Through  the  forgeries  the  grain  itself 
was  delivered  to  defendants,  and  apparently 
they  acquired  a  special  property  therein  for 
the  advances  made,  expenses  of  sale,  and 
services  rendered.  They  could  have  main- 
teiued  an  action  of  claim  and  delivery  if  this 
grain  had  been  withheld  from  them  hy  any- 
one except  the  ti-ue  owner.  As  factors,  they 
could  not  only  insure  it  for  full  value,  but 
could  sell  it  in  their  own  names  i  such  a  sale 
being  in  the  usual  course  of  business.  A 
purchaser  could  implicitly  rely  upon  defend- 
ants' responsibility  as  factors,  and  had  the 
title  failed,  as  to  such  purchaser,  he  would 
have  a  remedy  against  tliem  for  the  full  val- 
ue of  the  property.  A  sale  under  such  cir- 
cumstances is  an  G.tercisc  of  dominion  over 
the  property  in  deflsnce  of,  and  to  the  ex- 
clusion of,  the  rights  of  the  owner,  and  such 
exercise  of  dominion  constitutes  a  conver- 
tiiun  upon  which  an  action  may  be  based. 
The  defendants  acted  as  factors  or  commis- 
Monmen,  and  their  liability  to  plaintilT  is 
fixed  by  their  acts,  not  by  what  they  might 
be  called  when  perfonning  these  acts,  or  des- 
ignated t^  the  trial  court  in  Its  findings. 
On  the  facts,  the  case  is  controlled  by  Dolliff 
V.  Rohbins,  8a  Winn.  408,  80  N.  VV.  772.  Al- 
though the  ruestion  of  the  extent  of  the  lia- 
bility of  a  commission  merchant,  who  mere- 
ly acted  as  a.ii  ogent  in  the  matter  of  receiv- 
ing and  disposing  of  goods  shipped  to  him. 
was  not  there  passed  upon,  it  was  expressly 
held,  upon  a  state  of  facts  not  distinguish- 
able from  those  now  before  us,  that  Leuthold 
T.  Fairehild  was  not  in  point.  In  the  case 
last  referred  to,  the  defendant  bank  was 
merely  a  medium  through  which  payment 
for  certain  grain  was  obtained  for  the  con- 
signor, lliere  was  not,  nor  was  there  in 
MoLenHOn  v.  Minneapolis  <£  JV.  Elevator  Co. 
e7  Minn.  317,  69  N.  W.  fl28,  that  delivery  of 
possession  of  the  property,  that  independent 
exercise  of  dominion  over  it,  and  that  per- 
sonal interest  in  the  pro^-eeds  of  the  sale. 
which  are  found  here.  These  defendants 
were  not  acting  simply  as  servants  in  col- 
lecting money  lor  another.  They  were  con- 
nected with  the  property  in  a  wholly  dis- 
tinctive eharacter,  and  in  their  own  behalf, 
with  all  the  powers,  duties,  and  rights  of 
factors,  including  qualified  ownership.  Thejr 
disposed  of  property  which  had  been  taken 
from  tJie  true  owner  by  the  criminal  nets  of 
WoBser,  they  received  the  proceeds  of  their 
sale,  and  cannot  justify  their  nets  by  claim- 
ing good  faith,  and  ignorance  of  the  fact 
that  Waaser  was  the  original  wrongdoer, 
and  that  they  have  accounted  to  him.  What 
was  said  in  Sioitn  v.  WtUon,  90  Cal.  12<t,  13 
L.  R.  A,  605,  27  Pac.  33,  is  quite  appropriate 
here,  as  follows;  "It  is  a  matter  of  every- 
day experience  that  one  cannot  always  be 
perfectly  secure  from  loss  in  his  dealings 
with  others,  and  the  defendant  here  is  only 
in  the  position  of  a  person  who  has  trusted 
to  the  honesty  of  another,  and  has  been  de- 
ceived. He  undertook  to  act  as  agent  for 
fiO  L.  B.  A. 


one  who  it  now  appears  was  a  thief,  and,  re- 
lying on  Ilia  representations,  aided  his  prin- 
cipal to  convert  the  plaintiff's  property  into 
money;  and  it  is  no  greater  hardship  to  re- 
quire him  to  pay  to  the  plaintiff  its  value, 
than  it  would  be  to  take  the  same  away 
from  the  innocent  vendee,  who  purchased 
and  paid  for  it."  The  true  owner  of  prop- 
erty appropriated  by  another  person  can,  un- 
der such  circumstances,  follow  and  reclaim 
it  wherever  found  and  identified;  and  he  can 
hold  any  person  responsible,  as  for  conver- 
sion, who  has  assumed  the  right  to  sell  It 
and  give  possession. 

This  court,  in  disposing  of  this  case,  must 
be  governed  by  the  well-settled  principles  of 
law,  and  cannot  grant  immunity  to  defend- 
ants because  of  the  hardship  which  arise* 
from  a  liabilitv;  nor  can  it  be  influenced  by 
the  fact  thot'a  negligent  common  carrier 
might  have  been  subjected  to  an  action  for 
the  value  of  the  wheat,  or,  as  claimed  by 
counsel,  that  the  action  to  recover  such  val- 
ue ought,  in  juBlite,  to  have  been  brought 
against  the  carrier   instead   of  defendants. 

Order  affirmed. 


Julius  CABANNE,  Reapt., 

William  GHAF,Jpp(. 

( Minn ) 

'So  mucli  of  I.mwB  ISOl,  ehap.  STS,  aa 
provliles  for  the  nenlvc  ot  tke  nam- 
uionK  in  n  personal  action  ngalnst  a  natu- 
nil  person  whn  Is  a  clllien  ot  another  state. 
but  cnrrlm  on  business  In  this  state,  on  his 
agent  In  charge  of  the  business,  without  ■ 
seizure  ot  bis  properly  by  the  proce&s  ot  th» 
court.   Is   iincoastltutlODBt. 

(Detember  5,  1002.) 


aside  a  judgment  in 
plaintilT'K  favor  in  an  action  brought  to  re- 
cover damages  for  breach  of  contract.     Re- 

The  fact^  are  stated  in  the  opinion. 

Uetws.  Croitka  ft  Frji  for  appellant: 

T^wB  ISOl.  chnp.  27R,  violates  |  1,  art.  14, 
of  the  Federal  Const i tution ;  also  i  2,  art, 
4,  of  the  Federal  Constitution. 

Pennoycr  r.  .Vcff,  i>5  U.  S.  714,  24  L.  cd. 

•lleadnote  by  axAirr.  Ch.  J. 

Note. — As  to  vnTlilliy  o[  personal  jadgment 
reuilecetl  upon  dinstrurllve  servlr*  Dt  process 
agnlnst  noDresldent.  see  also.  In  this  series. 
Hole  to  Meyer  T.  Bucks  (Ind,  App.)  18  L.  R, 
A.  231:  XstlonsL  Te'.ephon.i  Mfg.  Co.  v.  Uu- 
Bols  (Mass.)  30  L.  K.  A.  a'2S  ;  Murray  t.  Mur- 
ray (Cat.)  37  I..  B.  A.  626;  nad  Kemper- 
Thomas  I'nper  Co.  v.  Shyer  (Tenn.)  B8  L-  R. 
A.  173. 

As  to  whnt  service  of  process  Is  sufficient  t» 
i-oniitlliite  due  process  ot  tnw  as  basis  of  Judg- 
meot  In  prrKonam.,  see  note  to  Plnney  v.  Prov- 
I..oaD  A  Invest.  Co.   (Wts.)   00  L.  B.  A. 
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fi6fi;  LyHiai-d  v.  Chule,  45  Minn.  270,  47  N. 
W.  967:  PiHiJuH^r  v.  Z/odos,  51  Minn.  181, 
63  N.  W.  400;  BrooU  v.  DuH,  51  Fed.  138; 
liitlya  itarkft  Co.  v.  Armour  rf  Co.  102  Fed. 
530;  CaMirill  v.  Armour  d  Co.  1  Penn. 
(Del.)  5(5,  43  AU.  517;  Hobsoa  v.  Pcake, 
44  La.  Ann.  393,  10  So.  702 ;  La«glilin  v. 
/lOuisiana  if  V.  0:  Ice  Co.  35  I.a.  Ann.  11S5; 
IXainra  v.  I'rople  ex  rcJ.  J/o(onci/,  108  111. 
42.5.48  N.  K.  1)1. 

Jfr.  0«orce  W.  W*lah,  for  reapondent: 
The  defendant  entered  into  the  contract  as 
William  Graf,  of  Milwaukee,  WiHCODuii,  the 
«tvner  and  propiietOT  of  the  Springer  Cigar 
Comimny  of  Ht.  I'uiil,  Minnesota.  He  is  do- 
ing buBincM  ill  tlic  Dame  of  a,  company,  and 
by  his  own  act  and  rwitaJ  fixes  the  residence 
or  locus  of  the  company  as  within  this  state. 
The  leginlnture  has  the  power  to  declare 
what  shall  constitute  personal  seivivc. 

Start,  Cli.  J.,  delivered  the  opinion  of  the 

Action  in  the  municipal  court  of  the  city 
of  St.  Paul  to  recover  damages  for  a  breach 
by  tlie  defendant  of  a,  contract  nhereby  he 
agreed  to  employ  the  plaintiff  for  a  stated 
period.  .Judf^ment  was  entered  by  default 
Againtit  the  defendant  for  the  sum  of  8486.- 
'J2  coats  anil  damages.  The  proof  of  the 
service  of  the  smiimonH  wna  to  the  effect  Uiat 
rved  by  the  plaintiff's  attorney  np- 


e  copy  thei'pof,  and  that  the  de- 
fendant hail  been  engniced  in  business  in  the 
city  of  St.  Paul   for  xix  months  then  last 

Sast,  and  ^vns  alisent  from  this  state.  The 
efendant  ap)>eared  Hpecially,  and  moved  the 
court  to  set  nuide  the  judgment' as  void.  Tlic 
plaintijl  then  made  a  motion  to  amend  his 
proof  of  service  of  the  itiimmons  so  as  to 
show  that  tlie  defendant  was  a  nonresident 
of  the  state  of  Minnesota,  and  not  therein. 
but  had  been  for  more  than  &  year  then  Inst 
past  actively  engaged  in  carrying  on  busi- 
ness at  the  city  of  St.  Paul,  which  was  in 
-chftrge  of  his  agent  and  representntive,  upon 
whom  service  was  made.  The  trial  court  al- 
lowed tlie  proof  of  service  to  be  so  amended, 
and  denied  the  defendant's  motion  to  set 
aside  the  judgment  aa  void.  1'he  defendant 
appealed  from  the  order  denying  his  motion. 
It  evidently  was  the  intention  of  the  plain- 
tiff to  make  service  of  the  summons  in  this 
-case  pursuant  to  the  provisions  of  T^iva 
1»01,  chap.  278,  which  are  to  the  elTert  thilt. 
whenever  a  cause  of  action  exists  in  favor  of 
a,  resident  of  this  state  s^inst  any  nonresi- 
dent individual,  association,  or  copartner- 
ship engaged  in  business  in  this  state,  by 
reason  of  such  business,  the  summons  luay 
be  served  upon  the  manager,  superintendent, 
foreman,  agent,  or  represenUtive  of  such  in- 
■dividual,  association,  or  copartnership  nhile 
in  charge  of  such  business,  with  the  samp  ef- 
fect as  it  it  were  personally  served.  Sec- 
tion 2  of  ilie  act  provides  that  the  summons 
in  such  eases,  in  the  absence  from  this  state 
-of  the  defendant,  of  which  the  sheriff's  re- 
turn shall  be  prima  fneic  evidence,  may  be 
made  hy  delivering  a  copv  to  the  agent  or 
sn  L.  R.  A. 


representative  of  sucli  nonresident  defendant 
while  he  is  in  actual  charge  of  tite  businest 
out  of  which  the  cause  of  action  arose. 
Waiving  the  objections  of  tlie  defendiuit  Uiat 
the  record  do»«  not  show  a  compliance  with 
the  terms  of  tlie  statute,  we  havc-for  our  de- 
cision the  question  whether  tlie  statute,  in 
so  far  as  it  authorire^  the  service  of  sum- 
mons on  a  nonrcitidetit  and  absent  defendant 


Whether  the  statute  i^  valid  as  applied  to 
a^aociations  or  copartnerships,  which  are 
quasi  legal  entities,  to  the  extent  of  binding 
their  property,  but  not  that  of  the  individu- 
als of  which  they  are  compo'ted,  we  do  not 
consider  or  decide,  for  this  is  not  such  a. 
cBw,  but  one  againnt  an  individual-  It  is  a 
esse  where  the  defendant  was  a  nonresident 
and  absent  natural  person,  having  property 
witliin  thi^  :tate,  which  the  court  did  not 
sei/e,  and  upon  whom  the  summons  was 
never  served,  except  by  delivering  a  copy 
thereof  to  his  agent,  and  yet  a  judgment  >h 
fiernoHam  was  I'Cndered  against  him,  good 
everywhere  if  the  statute  is  valid.  Tlie  state 
has  plenary  jurisdiction  over  all  property, 
real  or  personal,  within  its  limits,  and  may 
seize  and  subject  it  to  the  payment  of  the 
debts  of  the  owners  thereof,  whether  citizens 
of  the  stole  or  not,  upon  such  reasonable  no- 
tice aa  the  Icfrislature  may  pre      ''         "  ' 


another  state,  without  personal  service  of 
process  upon  tlicm  within  the  state,  is  quite 
another  matter.  Prior  to  the  decision  in 
the  case  of  Pennoi/er  v.  Neff,  B5  U.  S-  714, 24 
L.  ed.  60.1,  it  was  the  latr  of  this  state,  and 
in  some  otiier  iurisdictioDs,  that,  if  a  non- 
resident defendant  had  property  in  this 
state,  its  courts  had  jui-isdictioii,  without 
seizing  it,  to  proceed  by  publication  of  the 
summons,  and  render  a  judgment  in  perto- 
nam,  valid  within  the  state  to  the  extent  of 
any  property  of  the  defendant  therein. 
Slone  V.  ilyerg,  9  Minn.  303,  Gil.  287,  Se 
.\m.  Dec.  104;  Clclaad  y.  Tavernicr,  II 
Minn.  104,  Oil.  120.  Such,  however,  is  not 
now  the  law.  for  a  statute  authorizing  such 
a  proceeding  would  not  be  due  process  of 
law.  A'enney  v.  Ooergtn,  36  Minn.  190,  31 
N.  \V.  210;  l.ydtaid  v.  Chuie,  45  Minn.  277. 
47  N.  W.  007 ;  f'/)imiHcr  v.  Halton,  51  Minn. 
181,  53  N.  W.  460.  Vennoyer  v.  \eff  is  the 
leading  authority  in  support  of  the  now 
well-settled  proposition  that,  except  as  to 
proceedings  affecting  the  personal  status  of 
the  plaintiff,  or  in  rem,  or  as  to  actions  to 
enforce  liens,  or  to  quiet  title,  or  to  recover 
possession  of  property,  or  for  the  partition 
thcri-of.  or  to  set  aside  fraudulent  transfers 
thereof,  or  to  oMoin  judgment  enforceaWe 
against  property  seiwd  by  attachment  or 
other  proccis,  no  state  can  authorize  its 
eourti  to  compel  a  citizen  of  another  state 
remaining  therein  to  come  before  them  and 
submit  to  their  decision  a  mere  claim  upon 
him  for  a  money  demand,  no  matter  what 
the  prescribed  mode  of  sen-ice  of -process 
against  him  may  be.  An  attempt  to  do  so  i» 
not  due  process  of  law.    2  Freeman,  Judgm. 
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fl  504-507;  Halt  v.  8amom,  110  U.  8.  151, 
28  L.  Gd.  101,  3  Sup.  Ct.  Rep.  536;  Amdt  v. 
{Iriyga,  134  U.  S.  310,  33  h.  ed.  B18,  10  Sup. 
Ct  Kep.  557;  De  la  Montanya  v.  De  la  ilon- 
tanya.  113  Cal.  101,  32  L.  It.  A.  B2,  44  Pae. 
^45,  53  Am.  St.  Rep.  165,  ftnd  notes,  181. 
Kuw,  unless  the  fact  that  a  nonresident  nat- 
ural persOD  <loc3  busincEia  in  t1ii<i  state  which 
is  in  cbai'Ke  of  aD  agent  creRtes  an  exception 
to  tbia  rule,  tlic  act  here  under  consideration 
is  unconstJtutional  us  to  such  a  party. 
Clearly,  such  a.  case  is  not  an  exception  lo 
the  rule,  for  the  mere  fact  that  a  natural 
person  carries  on  buiuness  in  this  state  by 
an  a^ent  cannot  a<Tect  the  question  of  the 
jurisdiction  of  our  courts  over  him  person- 
Ally.  The  court  may  seize  his  property 
within  the  state  by  its  procesa,  and,  upon 
«uch  reasonable  constructive  notice  to  him 
as  the  legislature  may  direct,  apply  the 
property  to  the  payment  of  his  debts;  but 
tlio  legislature  cannot  declare  that  to  be  per- 
sonal service  on  a  citizen  of  anotlier  state, 
not  actually  found  within  the  state,  which 
•8  not  so  in  fact.  Such  nonresident  per- 
son, unlike  a  corpora.tion,  caxries  on  busi- 
ness in  this  state,  not  by  virtue  of  its  con- 
■aent,  but  by  virtue  of  the  Federal  Constitu- 
tion, which  guarantees  to  the  eitizens  of 
«ach  state  all  privileges  and  immunities  ol 
citizens  of  the  several  stales ;  hence,  it  can- 
not be  implied  from  the  fact  that  he  does 


e  within  the  state  that  he 


submit  himself  to  the  jurisdiction  of  ita 
courts  in  personal  actions  upon  service  of 
process  on  his  agent.  He  eutmiits  his  prop,* 
erfy  which  he  sends  into  the  state  to  tne 
jurisdiction  of  its  courts,  but  not  his  person. 
Calilirell  v.  Armour  d  Co.  1  Penn.  ^Del.) 
645,  43  Atl.  517;  Brooke  v.  Dun.  51  Fed. 
138.  In  each  of  the  cases  cited  it  was  held 
that  a  stutiite  ivhich  authorized  service  of 
summons,  in  a  personal  action,  on  a  non- 
resident natural  person  to  be  made  on  his 
agent  in  charge  of  his  business  within  the 
state,  was  unconstitutional,  because  it  was 
in  violation  of  J  2,  art.  4,  of  the  Federal 
Constitution,  arid  of  |  1  of  the  I4th  Amend- 
ment. iSee  also  Balya  Market  Co.  y.  Ar- 
mour A  Co.  102  Fed.  530. 

We  are  of  the  opinion,  and  so  hold,  that 
BO  much  of  I^ws  1^01,  cliap.  2TS,  as  provides 
for  the  service  of  the  summons  in  a  personal 
action  against  a,  natural  person  who  is  a  cit- 
izen of  another  state,  carrying  on  business  in 
this  state,  nrithout  a,  seizure  of  bis  property 
by  the  proeeas  of  tho  court,  is  unconstitu- 
tional, it  follows  that  the  defendant  in  this 
case  was  entitled  to  have  the  Judgment 
against  him  set  aside  as  void. 

/(  is  therefore  ordered  thai  the  order  ap~ 
pivled  from  bf  reversed,  and  the  case  re^ 
manded,  with  directions  to  the  Municipal 
Court  to  grant  the  defendant's  motion  to  set 
aside  the  judgment. 
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nOGEBS-RUGER  COMPANY,  Appt., 

P.  L.  MURRAr,  Betpt. 
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A  pnrdiKacr  of  proprrtf'  nvon  ivlilch 
los  lien  ■■  claimed  is  ileprlred  o(  his 
properi;  without  flne  proi-eaB  ot  !aw  by  a  stat- 
ute maklni;  him  perBOaaJlr  liable  for  the  lull 
imouut  of  Ibe  claim,  \t  a  petit  Ian  Tor  lien  Is 
duly  died,  proceedings  to  enforce  It  are  begun 
In  tlmf,  and  the  property  has  "- —  " 
changed   Chat   the   II  -   -   ^- 


:   be   enforced 


CSepteml 
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»  I'PP^AL  by  plaintiff  from  a  Judgment  of 
J\  the  Superior  Court  for  Douglas  County 
in  favor  of  defendant  in  an  action  to  render 
defendant  liable  for  the  amount  of  certain 
IS  claimed  against  logs  which  he  had  pur- 
chased.    Afiirmcd. 

Statement  by  BkrdeBB,  J.: 

The  eomplaint  set4  out  that  plaintifT  is  a 
corporation.  Prior  to  April  10,  1890,  plain- 
tilT  bec.ime  the  owner  of  certain  time  checks 
amounting  to  ?5,079.02,  issued  by  J,  W. 
Howes  Com|Hiny  to  divers  persons  for  work 
done  by  them  for  said  firm  during  the  log- 
ging season  of  18B8-00,  in  cutting  logs  aud 
manufBctttring   the   same   into   lumber.     At 


].  Scope  of  note,  737. 
II.  PurcltaecTt  of  jiropcrlff  attS^ecl  1 
mortgage,  787. 
111.  Llent  created  tff  ttate,  788. 

I.  Scope  of  nota. 

The  llabnity  considered  U  that  of  a  parvhaser 
-only,  and  from  the  fact  of  his  purchase  alone  : 
and  not  that  oC  one  who,  by  same  act  of  ab 
■arptlon  or  disposal,  renders  the  satisfaction  of 
the  lien  Impossible,  Such  a  liability  can  only 
«ilst,  If  at  all,  by  force  of  a  Etatnte  creating  It. 

luhjcct   to   eltatlel 
1  chattel  mort- 


lefenlod 
thereof,  of  tl 


derforn 


e   of   I 
,    befarc    the 


subject  to 
mentlonea 
forfeiture 
rty  is  held 
purchaae : 


irtgsgoi 
TO  oe  n  proiwr  subject  i 
and  a  purchaser  In  good 

cannot  be  made  liable  for  me  value  or  the  prop- 
erty or  the  nmount  of  the  mortgage  lien,  ao-long 
Hs  there  Is  no  art  on  his  port  whereby  the  lat- 
ter la  endiiDgered.  And  he  may  dispose  of  what 
he  so  purcbnses  without  Incurring  liability  to 
the  morlgngee,  provided  he  does  nothing  to  ren- 
der the  lieu  Ineffectual. 

The  caaea  under  this  division  are  given,  and 
are  useful,  only  for  the  purpose  of  Illustrating 
and  enforcing  the  proposition  that  a  purchaaer 

by  way  of  chattel  mortgage  can  never  be  made 
personally  liable  to  Ibe  holder  of  the  mortgage 
from  (he  simple  fact  of  such  purcbsse,  but  only 
when  he  does  some  act  Interfering  with,  or  da- 
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the  MLiiiB  tiin«  Buch  perBOOS  sasigaed  their 
claims  for  h  lien  upon  the  logs  and  timber  to 
plaintiif.  On  May  Ifl,  18SD,  plaintifT  duly 
liled  A  lien  for  said  several  time  checks,  end 
within  four  months  commenced  an  action  to 
enforce  the  same.  After  the  coinmencetncnt 
of  the  work  represented  by  the  time  checks, 
mid  J.  W.  Howes  Company  sold  72,000  feet 
of  tlie  lumber  cut  from  the  logs  to  the  de- 
fendant, said  lumber  being  of  the  value  of 
91s  per  1,000  feet.  Prior  to  the  commence- 
ment of  this  action  plaintilT  made  a  demand 
on  defendant  for  the  value  of  said  lumber, 
which  was  refused.  Judgment  was  demaJid- 
ed  for  SJ.Ora.OZ  aJid  iiitereab.  A  demurrer 
on  the  ground  that  the  complaint  did  not 
state  facta  &uiticient  to  constitute  a  cause  of 
action  was  sustained.  The  plaintiff  appeals 
from  the  order  sustaining  the  demurrer. 


Mr.  H.  v.  Gard,  for  appellant: 

In  enacting  Rev.  Stat,  i  3330,  it  was  tha 
intent  of  the  legiriature  to  raise  a  persona) 
liability  up  to,  but  not  exceeding,  the  value- 
of  the  property  transported  or  intermingled. 

The  original  act  (l^ws  of  1891,  chap.  139,. 
i  G),  waa  held  to  be  penal  in  its  nature. 

Loftnifiii  V.  I'eteraoa,  87  Wis.  227,  68  N. 
W.  407. 

The  revisers  rewrote  that  section  into  | 
3330,  with  the  evident  purpose  of  obviating 
the  penalty  and  transforming  it  into  a  con- 
tractual liability. 

A  change  of  phraseology,  or  omission  of  & 
material  word,  in  the  revision  of  a  stetute 
doca  not  change  the  law,  unless  the  intent  b> 
change  ia  clear. 

23  Am.  &  Eng.  Enc.  Idw,  p.  372. 

When  a.  statute  is  susceptible  of  two  con- 


strDTlng,  the  Keu,  i  e.,  some  act  which  may  be 
nid  to  amonnt  to  a  conreraEon. 

And  (iirther.  that  be  may,  previous  to  Ihe 
forfeitum  of  the  condlllm  of  the  mortgSBe,  or 
■  demand  from  the  bolder  thereof,  Id  good  faith 
(ransler  iucb  property. 

And  so,  It  bas  been  held  that  an  officer  la  not 
liable  far  levying  upon  and  selling  property  cov- 
ered by  a  chattel  mortgage  before  tbe  forfeiture 
or  Its  condltiaaa,  on  an  execution  against 
the  mortgagor ;  whether  be  assumes  to  sell  the 
properly  ubsolulely,  IgnoPlng  the  mortgaftee.  or 
only  the  mortgagor's  latereBt  therelQ,  Hull  v. 
Carnley,  11  N.  T.  001,  17  N.  Y.  202.  Tbe  court 
■aid  tbst  the  effect  of  tbe  sate  on  eiecuMon 
BgalDBt  the  mortgagor  would  be  tbe  same  as  a 
voluntary  trsnsfor  ot  tbe  morigsgcd  articles  by 
ortgsgor  (0  a  third  person  ;  and  thi  ' 


a  dispoB 


of  then 


suld  D 


C  tbe 


gagee,  wbelber  bin  Intereat  was  repudiated  or 
waa  recognlied;  as  such  salpi.  whetber  Judlclnl 

party  against  trbom  tbe  authority  Co  sell  ex- 
ists, had  to  part  wicb,  and  do  olher. 

To  tbe  same  effect,  see  GouleC  V.  Asseler.  22 
N.  T.  225:  Hall  v.  Sampaon,  SO  N.  Y.  271,  01 
Am.  Dee,  G6  :  Manning  v.  UonaghaD,  23  N.  Y. 
380,  2lj  N.  Y,  QBS. 

Tbe  deduction  from  tbe  foregoing  Is  clear, 
that,  if  such  a  purchaser  should  sell  the  prop- 
erty wltbln  lbs  period  during  which  the  mort- 
gagor was,  by  tbe  condltloDs  of  tbe  mortgage, 
entitled  to  the  poaseselon  of  It,  be  would  not  t>e 
liable  to  an  action  by  the  mortgagee. 

And  it  Is  equally  clear  that,  while  the  mort- 
gagors retain  poBsesilon,  they  can  sell  and  de- 
liver the  mortgaged  property,  and  tbe  purchaser 
will  Cake  alt  tbe  Interest  the  mortgagors  had 
thereto,  and  bold  It  subject  to  tbe  mortgage, 
whether  be  !■  aware  of  Its  eiiatence  or  not ; 
and,  there  twlog  no  default  la  tbe  payment,  and 
DO  possession  taken  by  the  mortgagee,  sucb  pur- 
chaser has  the  right  to  dispose  of  It  to  aitather. 
who  will  take  It  subJeeC  to  the  mortgage  ;  and 
tbe  remedy  ot  the  mortgages  Is  to  follow  It  and 
recover  It  from  bla  posseaslon.  And,  If  tbe 
mortgaged  property  ie  ao  animal,  and  tbe  mort- 
gagee auffera  It  to  remain  lu  tbe  posBesslon  ot 
the  person  to  whom  tbe  purchaser  from  the 
mongngor  sold  IC.  until  It  dies  of  a  disease  which 
It  had  when  the  mortgage  was  executed,  a  de- 
mand upoa  tbe  purchaser  from  the  mortgagor 
will  not  aulboriie  tbe  mortgagee  to  support  an 
action  against  him.  Elathaway  v.  Brayman,  42 
N    T.  322,  1  Am.  Kep.  024. 

And  this  would  seem  to  be  preciaely  what  wss 
held  in  Martin  v,  Lewlnski,  04  App.  Div.  073.  CO 
N.  Y.  Bnpp.  e05,  In  which  case  it  was  decided 
that,  where  the  defendant  bad  purchased  tbe 
£9  L.  R.  A. 


property  from  the  mortgagor,  and  there  had 
been  no  defaalt  in  the  payment  of  the  note,  to 
■ecu re  which  the  chattel  mortgage  was  exe- 
cuted, and  no  demand  of  possession  In  behalf  of 
the  mortgagee  before  the  sale  and  delivery  ot 
the  property  to  a  third  person  by  the  defendant, 
the  mortgagee  was  not  In  a  position  to  recover 
damages  ot  the  defendant. 

And  an  execution  creditor  who  purchases  at 
the  sale  of  an  execution  debtor  property  sub- 
ject to  a  mortgage,  wbere  tbe  constable,  putting 
up  the  property  with  the  consent  of  such  exe- 
cution creditor  and  in  hla  presence  and  hearing, 
anaouncea  to  ibe  bidders  that  tbe  property  will 
be  sold  subject  Co  the  mortgage,  and  Ibat  tbs 
pnrcbaser  will  have  to  comply  with  the  condi- 
tions and  demands  of  the  moilgage,  who,  after 
purchasing  the  property,   sells  the  Inteteat  ot 


the  e: 


^utlan 


e  thai 


pay  tbe  amount  ot  the  mortgage,  1 
receives  the  money  therefor,  and  refuses  on  de- 
mand to  pay  to  \he  mortgagee  the  amount  ot 
bis  mortgage  after  It  becomes  due, — is  not  lis- 
ble  to  tbe  mortgagee  therefor.  UamlU  v.  Gll- 
leaple,  48  N.  Y.  056. 

And  In  tbOM  Jurisdictions  wbci-e  It  Is  claiineil 
that  such  a  mortgage  Is  a  security,  and  that  tha 
title  to  tbe  property  does  not  pass  from  the 
mortgagor  until  foreclosure,  until  that  event 
occurs  the  Interest  of  tbe  mortgagor  ma;  like- 
wise be  sold  and  purchased,  and  tbe  purchaser 
thereof  will  not  Incur  liability,  either  for  tbe 
value  of  tbe  property,  or  for  the  amount  of  tbe 
lien,  provided  be  commits  no  act  by  whicb  the 
latter  Is  endangered.  Randall  v.  Illgbee,  ST 
Mich.  40;  Carpeuter  T.  Oraham,  42  Mich.  161. 
B  N.  W.  B74,  46  Mich.  031,  0  N.  W.  841 :  War- 
ner V.  Beebe.  47  Mich.  435,  11  N.  W,  258  :  Flood 
V.  Butsbsch,  114  Mich.  B13,  72  N.  W.  603. 

Anslogous  to  the  fopegolog.  It  has  been  held 

notice  of  tbe  landlord's  Hen  tbereon  Is  not  lia- 
ble to  the  landlord.  If  It  doea  not  appear  that 
he  has  ever  converted  or  removed  the  cotton 
or  Its  proceeds :  but  that  It  Is  held  by  him  sub- 
ject to  the  remedy  of  tbe  landlord.  Ehrman  v. 
Oats,  101  Aia.  604,  14  So.  861. 

III.  LUnt  created  bv  tiatnte. 

The  reasons  given  In  RoaRHS-Ruona  Ca  v. 
dOKKAi  for  deciding  that  the  statute  there  con- 
ildered  deprived  tbe  purchaser  of  hla  property 
vltbout  due  process  of  law  were  that  It  ren- 
dered him  liable  for  the  entire  debt  due  the  [Itn 
In  that  It  imposed  upon  tbe  por- 
penatty  If  he  purchased  during  tbe- 
pendency  of  Ibe  Ilea  claim,  thereby  thrusting 
such  purchaser  an  obligation  having 
la  lion    to    the    value    of    the    property- 


ISOS, 
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atnicUons,  one  constitutional  and  the  other 
not,  the  former  should  be  adopted,  even 
though  the  latter  may  be  the  more  natural 
interpretation  of  the  language  used. 

FalmsY.  Skouiano  County,  01  Wis.  211,21 
N,  W.  77 ;  BigelotB  v.  West  Wisconain  R.  Co. 
27  Wis.  47B;  23  Am.  &  Eng.  Enc  I^w,  pp. 
340,  352;  Cooley,  Const.  Lim.  72,  177,  184; 
Camp  V.  Rogers,  44  Conn.  291. 

Even  if  the  statute  by  its  termi  raises  a 
liability  beyond  the  value  of  the  property, 
there  would  seem  to  be  no  objection  to  sus- 
taining it  up  to  the  amount  of  the  value  of 
the  property,  and  holding  it  void  beyond 
that  limit,  for  statutes  may  be  good  in  part, 
and  void  in  part. 

Cooley,  Const.  I.iui.  17T. 

j/r.  A.  B.  B«aB  also  for  appcllatit. 

ha  received  or  tbe  loss  wLIoli  the  lieu  claimant    i 
sustained;  and  tbnt  this  extreme  llablUtr  v 
not  made  to  rest  upDD  the  fact  that  a  lien  I 
been  adjujged  and  determined,  aa  tbe  lien  clnlm- 
ant  bad  only  to  file  his  " 
suit,  and  then  the  liability  of  the  purchaser  be-    i 

A  Rlatute  ot  Tennessee  provided  that  a  land- 
lord's Hen  fur  rent  mieht  "be  enforced  (1)  by 
nrlKlnfll  uttsctiment  IsHued  on  alUdavlt  that  (be 
rent  Is  due  nnd  unpaid,  or,  before  due, 
on  affidavit  that  the  defendant  Is  shout 
to  rsmove  or  sell  tbe  crop  ;  (2)  or  by  Judgment 
at  law  sgalnst  the  tennnt,  nnd  ciecullon  to  be 
levied  on  the  crap  In  whosesoever  bunds  It 
may  t»e."     Code.  |  a54" 


Messrs.   Catlim,  Bntlei,  A   LroBa,  for 

respondent: 

Tlie  lien  is  a  creature  of  the  statute,  and 
is  assignable  only  by  the  grace  of  the  stat- 
ute. UnlcKS  the  assignment  is  in  strict  com- 
pliance with  the  terms  of  the  statute,  onljr 
the  naked  claim  would  pass,  without  the  lien 
or  right  to  enforce  it. 

CaWitcH  V,  Liiwence,  10  Wis,  331 ;  Tewkt- 
fiury  v.  Bronson,  48  Wis.  681,  4  N.  W.  749; 
Bernhardt  v.  Rice,  98  Wis.  678,  74  N.  W. 
370;  Shearer  v.  Broictie,  102  Wis.  585,  78  N. 
W.  744;  Dirimple  v.  DeiU  Lumber  Co.  101 
Wis.  EOU,  78  N.  W.  182;  Bcotl  v.  ChHitian- 
soii,  110  Wis.  164,  85  N.  W.  668. 

The  notice  mentioned  in  I  33LG  authorizes 
the  assi(;nuient  of  part  of  a,  claim  which 
would  not  otherwise  be  assignable  so  as  to 
carry  the  right  of  lien. 


svlded  : 


Ind      the 


tied  to  III 
purchnser  ot  tbo  crop  or  any  part  of 
It,  with  notice  ot  the  lien,  the  vsJue  o( 
Ibe  property  so  that  It  does  not  exceed  the 
amount  ol  the  rent  and  datuugca."  rbllllpa  v. 
Usiwell.  1  Bait.  25,  2%  30. 

In  the  ubove  cDse,  the  Judge  who  delivered 
the  opinion  of  the  court,  to  the  ettect  that  the 
lien  related  bnck  to  the  date  of  the  contract, 
added  tLts  aictHBi:  "Hy  |  3542,  if  the  land- 
lord elects  to  proceed  against  tbe  purcbseer  For 
the  value  of  the  property,  nnd  not  for  (lie 
property  Itself,  be  cannot  recover  H  tbe  pur- 
chaser had  no  notice  of  tbe  Hen.' 

In  Armstrong  v.  Walker,  9  J--».  ISQ.  It  was 
decided  tbnt  a  Arm  ot  cotton  failors  was  not 
liable  SB  such  purcbssera.  where  (hey  only  re- 
ceived cotton  from  a  tennnt,  which  ivas  subject 
to  a  landlord's  Hen.  and  sold  It  for  the  teasnt  to 
■  (bird  party;  the  latter  t)elng  tbe  purchaser 
from  the  tenant  (hruugh  bis  ageuts,  the  faclors. 

Id  1879  the  section  In  regard  to  tbe  liability 
of  a  purchaaer  n-us  ameuiled  by  ellmlnstlng 
therelrom  tbe  words  "with  notice  of  Ibe  lien," 
leaving  tbe  section  as  It  now  Is  In  tbe  Code  of 
ISUe,   I  G30'J. 

Thereafter.  Id  an  action  by  a  lessee  against 
derendnnts.  who  hnd  purchased  cotton  (rum  n 
subtenant  upon  wblclt.  plaintiff  bnd  s  landlord's 
lien.  It  wns  decided  tbsC  a  demand  was  unncc. 
essnry  prevloas  to  bringing  the  scilon.  because. 
If  tbe  suit  was  malntslnable  at  all.  It  was  upon 
Ibe  ground  (bat  dereodanta  bad  purchased  cot- 
ton of  the  producer,  upon  which  tbe  statute 
gave   the  landlord   s    Hen   snd    right  of  ac'ion 


■  gslne 


ary  tbnt  the  rent  should  be  due  before 
bringing  (he  suit  against  the  defendants  as  pur 
chasers ;  nor  that  a  Judgment  should  be  flrai 
hsd  against  tbe  subtenant.  The  court  said 
that  the  cause  of  action  against  tbe  purchaser 
Is,  that  property,  on  which  a  person  entitled  to 
S9  U  R.  A. 


and  t) 
in  to  recover  lla  value  because  the  properly 
IS  been  purcbnsed  by  another.  That,  to  aup- 
>rt  tbe  action,  the  plalutltr  must  show  that 
I  Is  entitled  to  the  rents,  and  that  de[cndact 
the  purchaser  of  the  crop,  or  part  of  it,  and 
le  vntue  of  the  property  so  purchased)  and 
len  he  may  recover  the  value  of  tbe  property 
>t  to  eiceed  the  amount  of  rent  and  damagea. 
nd  that  plalntllT  muat  prove  bis  claim  for  rent. 
ist  ua  be  woulS  be  required  to  do  It  be  had 
brought  suit  against  the  tenant.  Richardson 
V.  Blakemore,  11  Lea,  290. 

In  Davis  v.  Wilson.  SQ  Tenn.  G19,  9  8.  W. 
lEl,  It  was  held  that  this  statute  gives  the 
landlord  a  rlgbt  of  action  which  Is  not  limited 
by  the  duration  of  the  lien  against  (he  crop  a 
right  of  action  a  gain  at  tbe  purchaser  personal- 
ly, and  without  reference  to  the  eilstencs 
or  nonexistence  of  tbe  Ucn.  when  suit  may 
be  broMgbt  against  him.  The  court,  sfter 
sfflrming  the  doctjiue  laid  down  in  Rich- 
ardson V.  Blskemore.  11  Lea,  'iOO.  lupi-o, 
tbst  the  purchase  ot  the  crop  while  subject  to 
the  Hen  la  sctlonshle  for  the  ceaaon  that  It  Is 
an  lulcrference  with  tbe  landlord's  rights, 
turiber  dcilded  that  the  action  contemplated 
was  one  of  debt  as  npoa  sn  Implied  contract,  or 
promise,  on  Ihe  part  of  tbe  purchaser,  and  was 
not  bcrred  by  limitation  until  sli  years  after 
the  cause  of  action  accrued,  notwlthelandlng  tha 
period  provided  for  the  enforcement  of  (be  Hen 
bad  eiplred  before  tbe  commencement  ot  tbe 
action  Bgslnst  Ihe  purchaser. 

And  In  Blfgs  v.  Piper,  86  Tenn.  589,  S  9.  W. 
851.  It  was  stated  that,  from  the  decision  In 
Rii'hards<in  v.  Blakemore,  11  Les,  290,  supra, 
(o  [he  elTect  that  a  suit  by  the  landlord  may  t>e 
mahitiilnrd  against  the  purchaser  before  nny 
Judgment  ugiilnst  the  tenant,  or  before  the  rent 
!b  due;  :ind  from  that  In  Davis  V.  Wilson.  Sfl 
Tenn.  GIO.  8  8.  W.  151,  supra,  to  the  elfect 
[hat  the  landlord  may  sue  the  purchsser  for  (ha 
vslue  of  the  property  after  the  eiplrallon  of 
three  months  from  the  maturity  of  the  debt  for 
rent  (Ihe  time  limited  for  the  enforcement  of 
the  tien).  where  the  sale  was  made  wltbln  the 
ibree  months,— It  Is  clear  that  the  right  of  hc- 
tlon  against  the  purchaaer  la  not  dependent  up- 
on Ibe  lien,  but  Is  nn  Independent  and  suh- 
Ktantlve  cause  of  action,  given  by  statute, 
ogalnat  the  purchaser  of  crops  from  a  tenant 
who  has  not  paid  his  rent ;  and  that  this  eitra- 
ordlnury  remedy  is  not  conllned  to  Ihe  land- 
lord alone,  but  la  transferable  (o  his  aaelgns. 
It  will  be  noticed  that  the  Tennessee  statuta 
tbe  objection  made  by  tbe 


Wisco:iau>  Supbeme  Coubt. 


HkobU  T.  Fergf,  102  Wis.  122,  78  N.  W. 
420. 

The  Btatute  in  question  is  in  conflict  with 
the  14th  Amendment  to  the  Constitution  of 
the  United  States,  and  t  9  of  article  t  of 
the  state  Constitution,  for  the  rmeon  that  it 
purports  to  malce  one  person  pi'j  the  debt  of 
another,  and  deprivi^  him  of  hla  property 
without  due  process  of  law. 

Dacidtan  v.  A'cic  Orlca„a,  90  U.  8.  107, 
24  I,,  ed.  620;  Vhirago,  U.  A  St.  P.  S.  Co.  v. 
Uiniicfola,  134  U.  S.  41S,  33  L.  ed.  33,  970, 
3  Inters.  Com.  Rep.  20»,  10  Sup.  Ct.  Kep. 
462,  702;  JohA  Spry  Lumber  Co.  v.  Kault 
Sou.  Bank,  Loon  d  T.  Co.  77  Mieh.  199.  0 
U  K.  A.  204,  43  N.  W.  778;  King  v.  Haycf, 
80  Me.  20G,  13  Atl.  882:  Lindsay  d  1'.  Co. 
V.  Mullen,  17lS  v..  S.  127,  44  L.  ed.  400,  20 
Sup.  Ct,  Hep,  325;  Parson*  v.  Rutaell,  11 
Mich.  113,  83  Am.  llec.  728;  Flint  River  B. 
B.  Co.  V.  liobrriK,  2  Fla.  102,  48  Xm.  Dec. 
179:  Oreqon  R.  A  Nav.  Co.  v.  BmaUeg.  1 
Ws»h.  210,  23  Par.  1008;  St.  Ijouit  t(  S".  F. 
S.  Co.  V,  am,  150  U.  S.  649,  36  L.  ed.  507, 
15  Sup.  Ct,  Bep.  484;  Ritchie  v.  Prop(e,  155 
111.  OS,  2B  T^  U.  A.  7B,  40  N.  E.  464;  Wal- 
lace V.  'leorgia-,  C.  d  K.  R.  Co.  B4  Oa. 
732,  22  S.  K.  S7S;  Qarvin  v.  Dauttman,  114 
Ind,  42B,  10  N.  E,  826;  Bchrueder  v.  Ool- 
land,  134  I'n.  277,  7  L.  R.  >A.  711.  1»  Alt. 
632;  Jottct  V.  (Jnat  Southern  Fireproof  Ho- 
tel Vn.  711  Fed.  477;  Sclma  Baah,  Door,  d 
niind  Factory  v.  Stoddard,  116  Atn.  251,  22 
So,  655;  Vool!  V.  South  Park,  61  III.  115; 
Dorman  v.  State,  31  Ak.  216;  Moore  t. 
State,  43  K.  J.  L.  203,  39  Am.  Bep.  658. 

court  In  RociEHS-RcoEii  Ca  T.  Mubbat,  Id  (he 
Wisconsin  BtaCute,  fit.,  tliRt  It  seeks  to  make 
the  purchaser  liable  for  the  entire  debt  of  the 
lieu  claimant  recanUeis  of  the  value  of  the 
jiroper^y  purcliaeec! ;  the  TenapBsee  atatute  pro- 
vldlDB  that  the  purchaacr  uhall  only  be  liable 
(or  "the  vjlua  oC  the  propertj  bo  that  it  does 
not  exceed  the  amount  ol  the  rent  aud  dam- 
■   •ges." 

The  objocllou  mentioned  irng  the  principal,  If 
not  the  only,  real  reagan  given  for  holding  that 
the  WIbcoqbId  Ktatnte  deprived  the  purchaser 
of  hla  property  wltbout  due  procesa  of  law  ;  nnd 
yet  another  rauae  for  nBanlllug  that  law  was 
found  In  the  clrciinjstanee  that  the  eitreme  11a- 
blllly  Bought  to  be  Imposed  on  the  purchaser  was 
not  made  to  reat  upon  the  fnct  that  a  Hen  had 
been  adjudged  and  determined. 

Hut  the  Tennessee  sutute  does  vlrtnally  the 
same  thlnit.  as  has  been  seen  by  the  aevernl  de- 
la  given :  and  It  does  not  appear  that  that  oh- 
Jc<;tloa  haa  ever  been  raieed  to  It. 

I'"rom  the  foregoluK,  the  deduction  would  seem 
to  be  fair  that,  If  the  Tennenaee  alatule  Is  not 
obnoxious  to  the  conslltullonal  provision 
ngslnat  the  deprivation  of  property  wli 


^Vo^ds  should  not  be  read  into  or  out  of  » 
pinin  statute. 

Dululh,  a.  S.  £  A.  R.  Co.  v.  Douglat 
Counlt,,  103  Wis.  80,  70  N.  W.  34;  UiJinw- 
kee  Electric  R.  d  Light  Co.  \.  Milaaukee, 
95  Wis.  12,  69  N.  W,  790;  Everett  v.  WelU, 
2  Scott  N.  I!.  525;  Hanson  v.  Eichtlaedt,  69 
(Vis.  638.  35  N.  W.  30:  Oilbert  v.  Dutruit. 
91  Wis.  OCl.OoN.  W.  511. 

BKrdaea,  J.,  delivGied  the  opinion  of  the 

This  action  involves  the  valJ'Hty  of  Rer. 
SUt.  ISOS,  i  3336.  Such  section  is  as  fol- 
lows: "If  B.nj  proiierjy  upon  which  a,  lien 
is  claimed  undT  the  foregoing  provisions 
sliall,  during  1-be  pendency  of  the  claim  there- 
for, be  tran»ported  out  of  this  state,  secret- 
ed, destroyed,  sold,  encumbered,  or  so 
changed   in    character   bj   intcrminKlinf;;   it 


ijccled  to  the  sotisfaction  of  the  lien, 
the  ornier  of  siicli  property,  and  everj-  pur- 
chaser thereof  or  person  acquirinff  any  inter- 
eat  tlierein  during  the  pendency  of  such 
claim,  shall  be  liable  to  the  lieu  claimant  for 
the  amount  wliich  may  be  adjudged  to  be  due 
him,  which  amount  may  be  recovered  against 
any  such  person  in  a  personal  action :  Pro- 
vided, the  petition  for  a  lien  is  tiled  in  ac- 
cordance wtth  law,  and  aj]  action  to  foreclose 
the  same  is  itegun  within  the  time  limited 
tlicrefor."  It  will  be  observed  from  the 
complaint  that  the  plaintiff  has  complied 
with  the  rcfluirements  of  this  statute,  and  is 
Beekiag  to  recover  from  defendant  the  entire 

have  been  queatloaed^wonld  be   liable   to  tbe 
same  objection. 

By  a  statute  of  Wyomins  It  Is  provided  that 
"no  Hen  upon  persoasl  property  sball  be  valid  as 
agalHBt  on  innocent  and  bona  flde  purchawr, 
ualeaa  the  person  having  tbe  right  of  such  Hen 
shall  notify  Bald  purchaser,  before  he  make* 
payment  tor  audi  property,  of  tbe  existence  <d 
such   lien ;   In   wblch  case,    the   purchaser  shall 


ualble 


'  the 


1   having 


of   1B»-, 


■  he  T 


only 


e  the  puri:ba3er  Hi 
ble  for  Ihe  entire  debt  of  the  lien  claimant  re- 
sardleaa  of  the  value  of  Ihe  property.  On  the 
other  hand,  It  Is  e<iual!y  true  that,  It  the  pur- 
chaser Is  deprived  of  bis  property  without  proc- 
ess of  law.  not  alone  for  Ihe  reason  Just  stated, 
but  also  for  tbe  other,  vl:..  thnt  the  liability 
■ought  la  be  Imposed  oa  the  purchaser  Is  not 
madt^  to  reat  upon  tbe  fact  (bat  a  Hen  has  been 
adjudged  and  determined ; — then  the  TeonesBee 
■latiito — the  yaliditjr  of  which  seems  Dot  to 
59  L.  R.  A. 


tbe  full  smouot 

pensea ;  and  payment  made  on  such  Hen  claim 
shall  apply  on  payment  for  such  persoasl  prop- 
erty." Wyo.  Ilev.  atat.  dlv.  2.  title  2,  I  2850: 
Rev.  Btat.  ISST.  |  1483. 

Ko  case  can  he  found  In  the  reports  of  that 
stale  Id  which  the  (juestlon  of  the  construction 
of  this  statute  has  been  rslbed.  But  It  Is  dif- 
Ilcult  to  sae  why  the  provlalon  that  a  purcbaser 
wllh  notice  before  psyment  shall  be  responslbla 
to  tbe   person   having  the   Ilea,   "for   the  fnll 


And  If  It  sball  be  urged.  In  defense  of  (bs 
ralldlly  of  Ihe  stslute,  thnt  the  lawmaking 
power  meant  that  aucb  a  purchaser  should  be 
liable  to  the  extent  of  the  value   of  tlie  prop-  ' 

eriy  purebaaed.  It  may  lie  staled  that  thia  la  | 

precisely   what  was  claimed  by  the  counsel  for 
the  plalDtllT  Id  that  case  lo  suatain  the  validity 


no  canon  of  construction     .     .    . 

Is   contention,"   and    that   "words 

e  read  Into  «r  read  out  of  a  plain 

P.  H.  v.. 


dbyGoogIc 
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•mount  of  lime  tbei-ka  it  lias  pui-chascd. 
According  to  the  literal  reading  of  tlie  stat- 
ute, any  person  who  buys  aji  interest  in 
property  upon  which  a  log  lien  is  clajmeil, 
and  UKes  or  so  disposes  of  the  property  that 
the  lien  cannot  be  enforced,  renders  himself 
liable  for  the  entire  debt  due  the  lien  claim- 
ant. It  is  also  to  be  observed  that  this  ex- 
treme liability  ia  not  made  to  rest  upon  the 
fact  that  a  lien  has  iieeii  adjudged  and  deter- 
miued,  but  may  be  declared  in  any  case 
where  a  lien  is  claimed,  a  petition  filed,  and 
action  eommenced.     The  good  faitli  or  dili- 

Stice  of  the  person  purchasing  the  property 
no  protection  to  him.  The  lumber  may  be 
sold  in  open  market,  it  may  paaa  through 
many  ditferent  hands,  it  may  go  into  tlie 
IKMScssion  of  innocent  purchasers,  and  yet 
the  origiiml  owner,  and  every  person  acquir- 
ing any  interest  therein  "during  the  penden- 
cy of  such  clainr,"  ia  liable  to  the  Hen  claim- 
ant fur  the  full  amount  his  due,  regardless 
of  the  value  of  the  property  nhich  may  have 
come  to  his  handa.  The  value  of  the  prop- 
erty received  by  the  purchaser  may  be  in- 
finite.iimal  when  compared  with  the  amount 
due  the  claimant.  In  this  case  it  was  about 
one  fifth.  For  the  simple  act  of  purchasing 
personal  property  the  statute  makes  the 
purchaser  liaitle  with  the  real  debtor  to  the 
extent  stated.  The  lien  claimant  need  not 
exhaust  his  remedy  against  the  real  debtor. 
He  need  not  have  the  amount  liis  due  deter- 
mined in  the  Buit  brought  against  the  party 
Sriniarily  liable.  He  has  only  to  file  his 
en,  and  commence  a  suit,  and  then  the  lia^ 
bilitv  of  the  other  becomes  absolute.  Js  this 
a  valid  enactment?  Does  it  do  violence  to 
that  provision  of  the  Federal  Constitution 
which  provides  that  "no  state  shall.  ■  .  . 
deprive  any  person  of  life,  liberty,  or  proper- 
ty without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  lawsT"  Amend.  14,  j  1. 
'Xhftt'  it  imposes  upon  the  purchaser  ot  any 
of  the  commodities  upon  which  the  statute 
gives  a  lien  a  penalty  if  he  purchases  during 
the  pendency  of  such  claim  is  perfectly  obvi- 
ous. It  thrusts  upon  such  purchaser  an  ob- 
ligation having  no  relation  to  the  value  of 
the  property  he  receives  ^r  the  loss  which 
tlie  lien  claimant  sustains.  It  may  be  a 
just  and  proper  thing  for  the  legislature  to 
protect  the  lien  claimant  against  acts  that 
tend  to  defeat  his  lien.  Indeed,  it  may  go 
fatther,  and  pass  statutes  which  shall  be 
read  into  the  contracts  of  the  parties  when 
made,  and  date  the  inception  of  the  lien 
from  the  commencement  of  the  operations 
which  give  rise  to  the  lien.  Such  legislation 
was  sustained  in  the  cases  of  Lampaon  v. 
ffoiccn,  Jl  Wis.  484;  Vilaa  v.  McDonough 
Ufg.  Co.  01  Wis.  U07,  30  L.  R.  A.  778,  05 
N.  W.  488;  J.  B.  Alfrce  Mfg.  Co.  v.  Henry, 
m  Wis.  327,  71  N.  W.  370;  and  Fitzgerald 
V.  WaUh,  107  Wie.  82,  82  N.  W.  717.  This 
principle  was  carried  to  its  limit  in  Mallory 
V.  La  Crosse  Abattoir  Co.  80  Wis.  170,  49  N. 
W.  1071,  which  sustained  the  subcontract- 
or's lien  under  Laws  188S,  chap.  333,  on  the 
theory  that  such  law  made  the  owner  a  sure- , 
ty  for  tlie  original  contractor  for  the  pay- 
fiQ  L.  It.  A. 


uient  of  worii  which  resulted  in  the  Improve- 
ment of  his  property.  This  statute  was  to 
be  read  into  tlie  contract  of  the  original  par- 
ties, and  could  be  sustained,  because  it  gsve 
the  property  owner  a  remedy  o\er  in  tase  he 
was  compelled  to  pay  more  than  the  amount 
called  for  in  his  contract.  The  statute  un- 
der consideration  contains  no  such  provision. 
It  gives  the  purchaser  no  remedy,  while  it 
imposes  a  burden  beyond  the  contemplation 
o(  the  parties.  It  is  the  imposition  of  the 
penalty  mentioned  that  mokes  the  law  vi- 
ciuuH.  Because  it  is  arbitrary,  unjust,  and 
oppressive,  because  it  creates  a  liability  hav- 
ing no  ju^  relation  to  the  loss  sustained  by 
the  lien  claimant  or  benefits  received  1^  the 
purchaser,  it  comes  fairly  within  the  con- 
demnation of  the  Federal  Constitution. 
Much  judicial  thought  has  been  expended  in 
interpreting  the  meaning  of  the  section  of 
the  14th  Amendment  mentioned,  and  many 
eosea  have  arisen  in  which  the  learning  of 
the  judges  has  been  displayed.  All  agree 
that  the  legislature  cannot  take  the  proper- 
ty of  one  and  give  it  to  another.  It  cannot 
create  or  enforce  penalties,  except  in  the  ex- 
ercise ot  the  police  power,  or  for  the  general 
welfare  of  the  people.  Legislation  that  is  ao 
partial  ond  arbitrary  as  to  result  in  the 
spoliation  of  propei"ty  has  always  bren  con- 
demned. In  fact,  the  range  of  decision  has 
been  so  wide,  and  the  cases  so  numerous, 
that  on  attempt  at  citation  of  authorities 
would  result  in  confusion.  Counsel  for  the 
appellant,  while  not  admitting  the  invalid- 
ity of  the  statute,  argue  that  it  can  be  sus- 
tuiiieil  by  holding  that  it  was  only  intended 
to  Eiake  the  purchaser  liable  for  the  actual 
value  of  the  property  received,  and  that  the 
statute  may  be  so  construed.  No  canon  of 
construction  of  which  we  ore  aware  sonctiona 
this  contention.  In  words  aa  plain  as  any 
that  could  have  been  selected,  the  legislature 
hoH  manifested  its  intention.  The  language 
is  that  the  party  "shall  be  liable  to  the  lien 
tlnimont  for  the  amount  which  may  be  ad- 
judged to  be  due  him."  The  construction 
contended  for  would  make  the  statute  read 
"shall  be  liable  to  the  lien  claimant  for  the 
value  of  the  property  received  1^  him." 
This  court  can  only  construe.  It  cannot  leg- 
islate. Words  should  not  be  read  into  or 
read  out  of  a.  plain  statute.  To  adopt  the 
construction  asked  would  l>e  to  make  a  new 
statute.  This  we  cannot  do.  It  must  be 
left  as  written  by  the  legislature,  and  its 
terms,  being  in  violation  of  the  organic  law, 
must  be  held  invalid.  Plaintiff  having  no 
basis  for  its  alleged  cause  of  action,  the  de- 
murrer was  properly  sustained. 
Orrfer  affirmed. 

Oaasoday,  Ch.  J.,  concurring: 

1  concur  in  the  decision  in  this  cose,  but 
in  doing  bo  I  do  not  wish  to  be  regarded  as 
approving  the  decision  of  this  court  in  Jfal- 
lory  V.  /xi  CroM  Abattoir  Co.  80  Wis.  170, 
49  N.  W.  1071,  or  Vtiaf  v.  McDonougK  Mfg. 
Co.  81  Wis.  607,  30  L.  H.  A.  778,  6S  N.  W. 
~  ,  cited  in  the  opinion  ot  my  Brother 
B»r<eeB. 
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I.  One  psFehaalnB  a  roand-trlp  rail- 
road ticket  Kood  onlr  OB  tke  day  at 
pnrcbaie  may  recover  damigeH  In  casa  bi 
la  ejected  from  the  only  trnin  pHaalng  bis  ata 
aon  on  the  return  trip  oa  tHat  day,  (or  Ihi 
reoaon  tbat  the  ticket  ia  not  sood  on  tbat 
traEu  because  tlie  train  la  not  scbeduled 
atop  at  tbnt  station. 

S.  A  alatemcat  hr  tbe  aaeat,  whc 
■elllav  a  roaad-trlp  railroad  tlck>_ . 
good  odI;  on  the  flay  of  aaie,  that.  In  caae  the 
only  train  t«tnrnius  tbat  day  Is  late,  the  pur- 
chaaer  may  hare  difficulty  la  getting-  It  to 
•top  to  let  him  oD,  baa  no  clTect  npon  hie 
rigbta  under  tbe  contract. 

S.  The  rlKht  of  the  bolder  of  a  ronad- 
trlD  railroad  ticket  good  only  oa  the  day 
of  sale,  to  return  upon  tbe  only  train  paaalog 
hia  ■talloa  tbat  day,  la  not  affected  by  the 
BtateiLent  of  a  flagman,  when  he  nttempta  to 
bonrd  (he  train,  that  It  does  not  atop  at  bii 
deallnaLlon.  and  bis  agreement  to  leave  the 
traia  at  (he  Uet  stop  before  his  desUnatloD. 

(December  8,  1002.) 

APPEAL  by  defendant  from  a.  judgment  of 
the  Circuit  Court  for  Einda  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover d&mageB  for  illegal  ejection  from  de- 
fendant'a  train.     Affirmed. 

Tiie  facts  are  stated  in  the  opinion. 
lUsars.  Btayea  A  H«rrla  for  appellant. 
Messrs.   Alexaader   ft   AlezandeT,   for 

Inasmuch  as  the  ticket  is  tlic  evidence  of 
the  contract  of  carriage,  and  the  ticket  in 
this  case  speciiied  a  return  carriage  of  its 
holder  to  Kidj^land  before  midnight,  plain- 
tilT  certainly  had  a  right  to  return  on  this 
train,  which  the  evidence  shows  was  com- 
monly known  aa  the  loc&t  passenger,  in  dia- 
tinetion  to  tbe  subaequent  north-bound  lim- 
ited, which  passed  later  in  the  night. 
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eta  for  return  on  a  train  known  na  the  loca,t 
passenger,  and  which  is  not  scheduled  to 
pass  the  point  of  destination  of  the  ticket 
without  stopping;  and,  further,  makes  no 
way  1,'hereby  one  making  inquiry  can  aacer- 
t^n  that  it  will  not  stop, — then  it  is  most 
certainly  liable  if  the  passenger  purchasing 
the  ticket,  and  boarding  the  train,  is  car- 
ried paat  the  point. 

Atkinson  v.  Southern  R.  Co.  114  Ga.  14G 
NoTB. — An  to  rlgbt  of  pnsBenger  who  has 
tKiarded  a  (rain  relying  on  Che  nsaurBDce  of  the 
ticket  agenl  [hat  It  nil]  atop  at  the  slatiOD  at 
which  he  denircs  to  alight,  to  rerarer  damages 
(or  ejection  twcauae  the  train  does  not  stop  at 
that  atatlon,  see.  in  this  aerlea.  AtklDson  v. 
Southern  R.  Co.  (Ga.)  oj  L.  B.  A.  S23. 
SB  L.  R.  A. 


55  U  K.  A.  223,  39  S.  E.  888 ;  Bead  v.  Oeor- 
gia  f.  R.  Co.  73  Oa.  358,  7  8.  E.  217 ;  Boehm 
V.  Ihiluth,  S.  8.  rf  A.  R.  Co.  91  Wia.  51)2,  05 
N.  W.  60tJ;  8t.  Iioitis,  A.  &  T.  U.  Co.  v. 
Mackie,  71  Te:c.  491,  1  L.  R.  A.  667,  B  6.  W. 
45! ;  HotcanI  v.  Chicago,  St.  L.  d  S.  O.  B. 
Co.  ei  Miss.  l&S. 

The  face  of  the  ticket  is  conclusive  evi- 
dence to  the  conductor  of  the  terms  of  tbe 
contract  of  carriage  between  paatienger  and 


107. 

A  corporation  is  bound  by  tbe  ticket 
agent's  statements. 

Bumhatn  v.  Grand-  7'ruHjt  B.  Co.  C3  Me. 
203,  18  Am.  Rep.  220;  XortJtern  P.  K.  Co.  v. 
Favson,  30  L.  R.  A.  730,  17  C.  C.  A.  287,  44 
U.  S.  App.  173,  70  Fed.  585;  Scott  v.  Cleve- 
land, C.  C.  A  St.  L-  K.  Co.  144  Ind.  125,  32 
L.  K.  A.  154,  43  N.  K.  133. 

A  passenger'a  ticket  is  the  acknowleilg- 
ment  of  the  receipt  of  the  passenger's  fare 
and  the  obligation  to  carry  him  for  the  pur- 
pose and  upon  the  terms  specifled. 

BicJimuntl,  F.  it  I'.  It.  Co.  v.  Ashhy,  79  Vn. 
130,  62  Am.  Uep,  023;  Seaia  v.  Eattem  B. 
Co.  14  Alien,  433,  92  Am.  Dee.  780;  2  Wood, 
Railway  T^w,  p.  1120;  VFelbi  v.  Alabama  U. 
S.  R.  Co.  G7  Miss.  24.  7  So.  737 ;  Sumpkrie* 
V.  Illinois  C.  R.  Co.  70  Miss.  453,  12  So.  155. 

Terr»l,  J,,  delivered  the  opinion  of  the 

Appellee  on  Sunday  evening,  the  3d  day 
of  Afurch,  1001,  bought  of  the  agent  of  ap- 
pellant at  Uidgeland  an  excursion  ticket  to 
.rackson  and  return,  good  for  tlut  day  only. 
Late  at  night  on  the  same  day  he  lioarded 
train  No,  2<i.  which  was  the  only  train  upon 
wiiieli  he  could  return;  and  after  passing 
TugaJoo,  and  before  reaching  Ridgeland,  he 
wus,  according  to  the  riidencc  made  on  his 
side  of  tlie  case,  ejected  from  the  train  with 
insult  and  violence.  He  sued  the  company, 
recovered  judgment  for  $15,  and  the  com- 
pany appeals. 

The  trial  court  instructed  the  jury  that. 
if  train  No.  26  waa  the  only  train  upon 
which  appellee  could  return  to  RidgeUnd 
that  day,  his  expulsion  therefrom  was 
wrongful.  The  company  insists  that  the  in- 
ttructiou  was  error,  and  cites  I'nzoo  if  M. 
laltei/  R.  Co.  V.  Rodgers,  80  Miss.  200,  31 
So.  6S1,  as  being  opposed  to  this  view  of  the 
law.  Hut  in  that  case  Rodgers  returned 
home  the  next  day  on  his  excursion  ticket, 
xiid  could  have  returned  by  one  or  moro 
trains  on  the  day  he  was  refused  passage  on 
No.  6,^-a  fast  train,  not  stopping  at  Bgre- 
mont, — -if  he  had  desired  to  do  so;  yet,  de- 

iiinz  ti^  return  on  trains  that  would  have 
ilaced  him  at  home  that  day,  he  complained 
i.hut  a  fast  troin,  not  scheduled  for  Kgre- 
nont,  excluded  him  from  passage  on  it.  In 
"eply  to  repealed  offers  to  bribe  him,  Con- 
iluctor  Howard  made  a  slighting  or  insult- 
ing remark  to  Itodgers,   mt  that   incident 


is(n. 
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waa  not  a.  factor  in  the  case.  Having  hkil 
opportunity  to  return  to  Egremont  on  the 
veiy  day  that  he  was  refused  passage  by 
Conductor  Howard,  and  having  yet  two  days 
more  for  a  return  to  Egremont,  he  inmsted 
«n  returning  to  Egremont  by  the.  only  train 
that  never  stopped  at  that  point.  That  case 
was  quite  different  from  the  one  before  ua. 
It  WBB,  however,  shown  here,  for  the  rail- 
rdad  company,  that  train  No.  SO  was  not 
scheduled  to  stop  at  Bidgeland,  and  that  the 
agent  at  Itidgeland,  when  selling  the  round- 
trip  ticket  to  Harris,  told  him  that  if  No.  20 
should  be  late,  or  behind  its  ftcheduled  time, 
be  would  find  difficulty  in  returning  upon  it, 
mad  that  Harris  replied  he  would  take  the 
chance.  It  showed,  also,  that  Harris,  upon 
boarding  the  train  at  Jackson,  was  warned 

Sthe  fisginan  that  the  train  did  not  stop 
Ilidgeland,  and  that  lie  said  he  would  get 
oft  at  Tugaloo,  or  go  on  to  Madison,  and 
that  the  nagman  permitted  him  to  remain 
on  the  train  upon  that  condition.  It  is  evi- 
dent that  what  passed  between  the  flagman 
and  Harris  at  Jackson  was  of  no  conse- 
■quence,  because  the  rights  and  duties  of  the 
parties  were  fixed  by  the  ticket  held  by  Har- 
ris. ^¥elli  V.  Alabama  0.  B.  E.  Co.  67  Miss, 
24,  0  So.  737.  We  further  think  the  right 
of  Harris  to  return  on  30  was  not  affected 
1^  the  statement  of  tlie  agent  at  Ridgeland 
that,  if  tlie  train  was  behind  its  scheduled 
time,  he  would  experience  dilhculty  in 
turning  upon  it;  for  he  could  not  in  that 
manner  curtail  or  diminish  the  rights  evi- 
denced by  the  ticket  which  he  was  writing 
for  the  company.  The  uncontradicted  proof 
was  that  No.  26  was  on  time,  but,  if  it  had 
not  been  on  time,  it  would  not  have  aHected 
the  merits  of  tlie  controver«y.  Harris  had 
«  ticket  for  returning  that  day  to  Ridgeland, 
he  entered  the  only  train  that  could  put  him 
there  on  that  day,  and  he  was  not  a  trespass- 
er, but  wan  rightfully  thereon.  Bead  v. 
Ocorgia  P.  R.  Co.  79  Ga.  358,  7  S.  E.  217. 
To  sell  Harris  a  coupon  ticket  to  return  on 
that  day,  and  then  to  deny  him  the  right  to 
jHissc^  upon  its  only  train  that  could  re- 
turn him  to  Ilia  destination,  would  have  op- 
•crated  as  a  palpable  fraud  upon  him.  We 
think  his  ticket  gave  him  a  right  of  passage 
tipon  No.  2(1,  and  that  his  ejection  wi 
wrongful,  and  the  instruction  of  the  learni 
Jud[^  was  not  error. 

The  punitory  damagea  imposed  by  the 
jury  were  not,  inflicted  in  consequenop  of  the 
putting  Harris  ofT  the  train,  but  for  insi  ' 
ajid  violence  in  so  doing!  and  the  qiiexti 
relating  thereto  was  fairly  submitted  to  the 
Jury,  and  we  do  not  understand  counsel  to 
-challenge  the  inBtruction  of  the  court  or  the 
finding  of  the  jury  in  this  respect. 

The  refusal  of  the  court  to  grant  to  de- 
fendant its  ninth  and  thirteenth  requests  for 
instruction  to  the  jury  Is  earnestly  argued 
«s  matter  of  error;   but,  if  the  views 
)ircBsed  in  the  (trst  part  of  this  opinion 
4'rirrec(,  their  refusr.l  traa  not  error. 

Afllrmed. 
m  L.  R.  A. 


Joseph  McPHILLAUr. 
SAME,  Appt, 


Mrs.  L.  HAWKS. 
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1.  Upon  the  -valnntarr  dlMsaliitloB  of  a 
bnlldlnB  nimoclBtloii  (be  principle  ot  ae- 
couDtlng  with  members  is  the  same  wbeCher 
the  SBBOclatloD  li  solveat  or  Insolvent. 

2.,  IVIitMi  an  iBBolvent  bnlldlns  aad 
loan  amoclalloii  koc>  Into  volaBtaFr 
llqntdatlon  preustiipely,  a  borrowing 
member  cannot  be  credited  on  bla  debt  with 
the  full  amount  of  dues  he  has  paid  In  on 
his  Btock.  but  hia  slack  payments  must  share 
the  losses  Bud  eipenses  of  winding  up,  and 
the  balance  on\j  be  credited  on  the  loan,  when 
II  ciin  be  ascertDlned. 

R.  Whrtliep  the  i-alne  of  the  ahBrea  of 
a  borrowlBK  member  ot  a  balldlnv 
and  loan  asHoclatton  ichlch  Ib  to  be  cred- 
ited upon  hla  loan  la  case  of  the  premstur* 
voliintory  llqnidatlim  of  -  the  -  BMoclatloB 
Bhnuld  be  esilmated  and  credited  la  advance 
of  Lbe  settlrment  of  the  sSalrs  of  the  Baao- 
clatlon.  or  the  credit  made  only  at  the  settle- 
ment.  must  be  determined  by  the  court  la  Ita 
sound  discretion. 

■1.  Tbe  torn  of  (be  proeeedlnv  ■■ 
n-hleb  a  ■etllemeiit  of  the  accoants 
between  a  borrowing  member  and  an  InsAI- 
Tcnt  building  asioclsllon  la  Bought  cannot  af- 
fect the  method  of  tbe  accounting. 


(.Noven 


,  1002.) 


ArPEAI;S  h^  defendant  from  decrees  of  the 
Chancery  Court  for  Lauderdale  County 
in   favor   of   plaintiffs  .in   suits  brought  to  ^ 
settle  plaintifts'  accounts  with  the  defend- 
ant association.     Ilcveraed. 

The  facts  are  stated  in  the  opinion. 

MesHrs.  S.'  B.  Watts,  HoWllUe  * 
Thompson,  and  Alonusder  A  Alezaa- 
der  for  appellant. 

.1fe«Kr8.  S.  A.  WltIi«r*pooB  and  Amla 
iK  Dvtut  for  appellee*. 

WhltBeld,  Ch.  J.,  delivered  the  opinion 

of  the  court: 

Tliese  cases  will  he  considered  and  de- 
termined together,  as  they  are  one,  so  far 
as  the  method  of  accounting  is  concerned. 
This  is  a  true  building  and  loan  as90ciat:on, 
and  it  is  a  domestic  building  and  loan  asso- 
ciation, and  hence  no  question  of  usury  ih 
involved.  It  had  been  operating  for  aome 
years,  and,  linding  that  its  business  ceased 
to  he  profitable,  it  went  into  voluntary  liqui- 
dation in  September,  181)8.  We  are  inclined 
to  think  that  the  ansociation  is  insolvent, 


0  HfihlB 


Y^ 


iDBolvent  liuUdiDK  i 
cages  in  no(c  to  Southern  Itldif.  it  L.  Asao.  v. 
Aanlston  Loaa  a  T.  Co.  (Ala.)  29  L.  R.  A.  120; 
also  Strauss  t.  Carolina  laterstate  Bldg.  *  I.. 
AsBo.  (N.  C.)  ao  I,.  It.  A-  003:  roat  V.  Mecban- 
Ica'  Bldg.  A  I^  Asao.  (Tenn.)  3J  1,.  R.  A.  201; 
Bale  r.  Caims  (N.  D.)  41  L.  n.  A-  201. 
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Mississtm  SupREUE  Court. 


Not. 


but  whether  eo  or  not  la  not  materialan  eon- 
aidering  the  method  of  necounting.  The 
equitable  piineiple  of  accounting  must  be 
tae  ianie  wlielher  the  aasoriatioti  lie  advent 
or  insolvent  llic  qU(><4ion  for  ronndera- 
tiou  in  these  cunea  \b,  therefore.  Where  an 
iuBolveiit  association  goes  into  voluntarf  li- 
quidation prematurely,  what  it  the  proper 
method  of  accounting  between  the  borrowing 
and  nonborrowing  members,  rcspf^tively,  on 
the  one  hand,  and  the  a»9sociation,  on  the 
other?     And  the  preci.ie  qiie>ition  here,  more 

Crticularly,  is,  Sliouhl  n  borrowing  member 
eredited  on  hia  debt  with  the  amount  of 
dubd  he  has  paid  in  on  his  stock!  A  bor- 
rowing member  of  a.  building  and  loan  asso- 
ciation occupies  a  dual  relnlion  to  the  aaso- 
ciation.  Jn  his  capacity  as  borrower,  he  ia 
a.  debtor.  In  his  capncily  as  Hhurelioldcr. 
he  ia  a  member  of  the  corporation.  What 
he  pays  as  interest  is  paid  in  liis  chaructci' 
as  debtor  on  his  loan.  What  he  payn  as 
atock  dues  is  paid  in  bis  character  na  atocb- 
holder.  The  two  are  separate  and  distinct, 
a.nd  must  be  so  dealt  with.  Uaudcnii'itl:  v. 
Xeic  South  Itldg.  A  Loan  Aaso.  (Mi»s.) 
21)  So.  526.  W:.en  a  buildin;;  and  loan  aH!,o 
cifl.tion  becomes  insolvent,  there  i»  nothing 
to  do  but  wind  up  its  a-Ruivs.  Tlic  share- 
holder nho  haa  been  a  member  remains  a. 
niemlier,  liable  to  his  just  proportion  of 
losaes  and  expeniu'i.  He  sufTers  a  bardrthip, 
iu  this:  that,  instead  of  having  his  pay- 
ments on  Ills  loan  distributed  in  small  in- 
fltalincnta  over  many  years,  he  in  compelled 
by  the  neeerislty  of  the  situation,  and  the  na- 
tui«  of  the  building  and  loan  association,  to 
pay  up  Ilia  loan  in  one  tump  sum.  nith  legal 
interest.  This  often  involves  great  Injustice 
to  bim,  but  it  Is  nevertheless  one  ot  the  risks 
which  he  BBsu'ied  in  becotning  a  member  of 
this  mutuaJ  assoeiatioQ.  Tlierc  are  inn' 
cee  where,  becanse  of  peculiarly  framed 
tmct  stipulations,  a  shareholder  may  cease 
to  be  a  member  upou  in.solvency  or  prema- 
ture liquidation,  but  we  s|ieDk  of  the  ordi- 
nary membership,  with  the  usual  ineidenta 
in  B.  building  and  loan  association,  such  as 
we  have  before  us  in  these  casc^4.  it  is  thor- 
oughly settled  by  the  authorities  that  when 
nuoli  insolvency  ensues,  or  such  premature 
liquidation  occurs,  the  contract  between  the 
borrower  and  the  association  is  abrogated: 
but  tliere  is  diversity  of  opinion  aa  to  the 
point  of  time  from  which  it  is  to  be  abro- 
gated. Some  of  the  earlier  authorities  held 
that,  since  the  association  cnnnot  do  for  a 
bori'ower  what  it  contracted  to  do,  the  con- 
tract is  abrogated  in  such  case  ab  initio,  and 
the  simple  relation  of  dcbt«T  and  creditor 
between  the  borrower  and  the  association  cs- 
tablislicd  from  the  beginning,  and  that  all 
payments  made  by  the  borrower,  under  wliat- 
nver  name, — wltether  interest,  premium, 
fines,  stock  dues,  or  what  not, — shall  be 
credited  upou  the  loan,  and  only  the  l>alance, 
with  legal  interest,  oollM'ted  from  the  bor- 
rower. In  other  nords.  tlie  nonlmrrawer 
would  in  such  case  sustain  the  whole  bur- 
den of  the  loss  incurred  up  to  the  time  of 
HUch  insolvency-  Thin  ignores  the  fact  that 
the  borrower  was  a  member  of  the  associa- 
fiO  L.  R.  A. 


tion  up  to  the  time  of  insolvency;  had  pro- 
ceeded all  along  upon  that  basis,  bear- 
ing hi4  proportionate  port  of  expenses  and 
losses  up  to  the  time  of  such  insolvpney, — 
bearing  tliem  as  his  part  of  losses  and  ex- 
penses, under  that  name.  Close  analysis 
makes  it  plain  that  this  ia  not  just  to  the 
nonborrower,  for,  under  this  mettiod.  the- 
borrowing  member  would  get  back,  entire, 
nil  his  stock  dues,  without  abatement  of  a. 
single  cent,  whereas  the  nonborrower  would 
only  get  Inick  such  portion  of  his  stock  duen 
paid  in  as  would  result  from  tbe  winding  up 
of  the  affairs  of  tbe  association, — less  than 
the  whole  in  every  case  of  insolvency.  Tbe 
tnic  doctrine  undoubtedly  is  that  the  con- 
tracts are  to  Iw  abrogated  for  the  future, — 
that  is  to  say,  so  fjr  aa  they  are  executory. 
—hut  that  ijrior  to  insolvency  they  shall 
stand.  In  other  words,  up  to  insolvency  the 
payments  must  stand  in  the  character  they 
had  when  made. — for  example,  stock  dues  a* 
payments  made  In'  tbe  meniber  in  his  capac- 
ity as  meuiber;  but  that,  after  insolvency, 
the  borrower's  obligation  to  pay  stock  dues. 
etc.,  shall  cease,  because  the  consideration 
for  such  payments  falls  from  that  time  for- 
ward. Alerety  because  the  asHociation  be- 
comes insolvent,  what  he  has  heretofore  paid 
as  his  allolteil  part  of  expenses  and  loase^ 
has  not  by  some  occult  process  chon^d  its 
character,  and  become  interest  or  priDcipal 
paid  on  the  debt.  He  remains  a  member 
after  insolvency,  even,  charged,  just  as  the 
noiilN>rrowing  member,  with  the  duties  and 
obligations  of  a  member,  until  tbe  final  set- 
tlement of  the  affairs  of  tbe  association, 
ivhich  obligations  consist,  however,  after  in- 
solvency, in  simply  paying  hie  just  pro  rata 
of  expenses  and  losses:  expenses  including, 
of  course,  such  things  as  receiver's  eommis- 
sions,  court  costs,  etc.  He  will  ba  entitled, 
when  such  settlement  is  made,  to  have  what- 
ever his  share  of  stoi^j  proves  ultimately  t» 
be  worth  then  credited  on  the  loan.  More 
than  this,  it  there  can  be  a.  reasonably  cer- 
tain estimate  of  what  hia  shares  are  worth 
prior  to  the  flnal  settlement. — such  an  esti- 
mate as  will  surely  uot  exceed  their  value, — 
the  court  may,  iu  cases  like  these,  credit 
such  esUinat«d  value  as  pa3iiient  on  the 
debt,  IVhether  such  value  of  the  shares 
shall  be  estimated  and  credited  in  advance  of 
the  settlement,  or  only  at  the  settlement, 
must  be  detennined  by  the  chancery  court  in 
its  sound  discretion.  The  earlier  cases  to 
which  wc  referred,  holding  that  stock  dues 
are  to  be  crcdttcil  on  the  debt,  and  that  tlM 
contract  is  to  be  abrogated  from  the  begin- 
ning, and  the  borrower  treated  as  a  merv 
debtor  from  the  beginning,  are  as  follows: 
C'i'v  ioun  t(  Bldg.  Anno.  v.  Goorfrich,  48  G*. 
44,1 :  Waverl)/  Hut.  <i  Permaaeat  Ijand,  Loan 
*  ItUtfj-  -ts«o.  y-  ^uct,  04  Md.  338,  1  Atl. 
olil:  Cook  V.  Kent,  105  Mass.  243;  Bui*t  v. 
Bni'iit,  44  S.  C.  121,  29  L.  H.  A.  127,  21  S. 
K.  5,17.  and  vaiioiis  other  autlioritics.  Ben 
sImi  4  Am.  i.  Kng.  Enc.  I.diw,  2d  ed.  p.  lOSl, 
and  note:  7  Thomp.  Corp.  p.  73.5D,  note  G3. 
Add  to  this  the  laU  case  of  Hale  v.  Barker, 
12U  Cal.  410,  62  Pac.  163.  See  also  CarpeH- 
Ict  V.  Uieharfyon,  101  Tenn.  176,  46  S.  W. 
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4112.  We  are  inclined  to  think  that  the  Cal- 
ifornia case  of  Rale  v.  Barker  is  not  in  ac- 
cord with  Inter  cases  decided  in  that  state, 
aa  pointed  out  by  counsel  for  appellant. 
We  refer  to  it,  however,  an  tlie  best-reaiuined 
ease  on  that  aide.  We  think  a.  careful  cou- 
sideration  of  the  rpcent  and  best-considered 
cases  shows  lliat  this  enrlv  doctiine  is  being 
departed  from,  as  the  nature  of  building  and 
looji  contiacta  bi>coniea  better  understood, 
and  the  practical  operation  of  such  associa- 
tions, under  their  contracts,  more  fully  dis- 
closed. The  true  doctrine  must  be  that  set 
forth  1^  Judge  Thompson  in  his  work  on 
Corporations   (vol.  7,   !   ST96),  as  follows; 


amounts  to  tho  same  thing,  requi 
notice.  In  return  for  the  undertakings  of 
tlie  borrower  in  the  tro.n»action  of  loan  or 
advancement,  as  they  have  been  pointed  out, 
there  is  an  implied  unilertaking  on  the  part 
of  the  association  that  the  barroiver  shall 
have  the  advantage  of  the  building  associa- 
tion scheme  in  the  liquidation  of  the  whole 
of  his  indcbt«dnmis ;  i.  e.,  that  it  shall  be  bv 
means  of  gradual  payment,  and  that  lie  shall 
participate,  and  have  tlie  opportunity  of  re- 
ducing his  liability  b^  his  participation,  in 
the  prolits  of  a  continuing  business,  to  be 
carried  on  to  a  fixed  end.  Where,  through 
bad  management,  financial  misfortunes,  loss 
of  membership,  or  any  other  cause,  the  ca- 
reer of  the  association  is  brought  to  a  pre- 
mature elo^,  the  borrower  is  compellable 
forthwith  to  pay  the  balance  due  from  liim 
on  his  «ecurit3'.  although,  in  terms  only  (pven 
for  instalments.  He  is  therefore  deprived  of 
eoine  proportion  of  the  advantages,  the  prns- 
nect  of  which  induced  him  to  assume  the 
burden  of  his  original  obligation.  There  re- 
mains nothing  to  compensate  him  for  his  lia- 
bility to  make  up  the  premium,  to  keep  up 
stock  payments,  to  pay  fines,  etc.  The  con- 
sideration of  the  liability  failing,  the  liabil- 
ity itself  must,  in  a  proportionate  degree, 
fail  also.  In  other  words,  there  remains  on 
the  one  side  n  claim,  on  the  other  a  liability 
to  be  meaflured  simply  by  the  amount  of 
money  actually  advanced.  In  such  case, 
therefore,  all  tlic  liorrower  can  be  held  for 
ion  the  theory  of  a  re.'<cission  of  at  least 
IMirt  of  his  eontract,  and  remitting  the  par- 
ties, as  to  the  rest,  to  the  position  of  the 
ordinary  lender  and  borrower)  is  the 
amount  reccivcil  liy  him  from  the  associa- 
tion, with  li^l  Interest.  Upon  this  point 
nearly  all  tin-  authorities  agree.  Some  of 
them  alwi  dwlnre  the  borrower  to  be  enti- 
tled to  n  dnliiction  from  this  amount  of  all 
periodical  ifliyinents  of  dues  and  interest 
paid  1^  him.  In  others  it  is  declared  that 
the  borrower  shall  be  required  to  pay  back 
what  he  has  actually  receii'cd,  with  interest, 
and  without  cledi:ction  on  account  of  anyslock 
I>ayincnt»,  and  that  he  will  then  he  entitled, 
after  the  debts  of  the  association  have  been 
paid,  to  a  ;iro  i-n/o  dividend,  alike  with  the 
nonborrowing  stockholders,  upon  what  he 
has  paid  into  the  asnociatlon  as  dues.  When 
it  is  remembered  that  the  borrower  still 
reals  under  the  membership  liability  to 
S9  L.  R.  A. 


tribute  towards  the  losses  and  expenses  of 
the  association,  it  is  clear  that  the  former 
of  these  methods  cannot  be  correct;  for  by 
it  he  will  escape  some  part  of  his  share  of 
the  losses.  But,  on  the  other  hand,  the  bard- 
ship  and  increased  expense  of  settlement. 
which  may  result  from  requiring  the  bor- 
rower to  pay  bock  all  that  he  has  received, 
without  any  credit  for  the  dues  be  had  paid 
in,  remitting  him  to  final  distribution  for  a 
return  of  the  exccsa  of  his  payment  over 
what  shall  be  found  justly  due  from  liim, 
would  seem  to  indicate  tlie  proprfety  of  a 
third  method,  wherever  practicable,  fix.,  to- 
ascertain  what  the  vreeipts,  profits,  and 
losses  of  the  society  have  been,  what  its  lia- 
bilities are,  what  available  assets  are  on 
hand,  and  what,  accordingly,  is  the  present 
real  value  of  every  share,  making  allowanco 
for  the  expenses  of  settlement ;  to  credit  tho 
amount  ou  the  borrower's  debt  in  respect  lo 
eacli  shni-e  held  by  liim,  and,  charging  liim 
with  the  sum  actually  advance<l  to  him  and 
int«rest,  reduced  by  part  payments  of  inter- 
est and  preniiuni,  collect  from  him  only  the 
balance.  See  also  Jilndlicli,  Btdg.  Asso.  i 
i~',  and  i.n  claLonite  note  in  6  Am.  t  Eng. 
Dec.  in  Eq.,  to  Williaiiia  v.  UaxKetl,  at  pagu 
254.  1  2  [12.1  h'.  C.  580,  31  S.  K.  821J,  whem 
the  same  doctrine  is  very  clearly  and  fully 
stated,  with  u  full  citation  of  autliorities. 
The  editor  says;  "Since  the  cessation  of 
the  business  of  a  building  aasociation  puts 
an  end  to  the  contract  between  it  and  its 
borrowing  members,  and  makes  their  loaa& 
due  and  payable  at  once,  it  converts  the  rela- 
tion between  them  into  that  of  mere  debtor 
and  creilitor,  and  consequently  should  en- 
title tliu  borrower  to  have  the  dues  paid 
credited  upon  tlic  loan,  if  no  equities  super- 
vene. Accordingly  this  rule  is  generally  ac- 
knowledged to  prevail  in  cases  of  a  volun- 
tary dissolution  or  cessation  of  business 
(Cilfi  iiuaii  iC  Btdg.  Ansa.  v.  Ooodnch,  4S 
Ga,  44Si  Waveily  ilut.  A  Pcrmanenl  Land, 
Loan  &  Bids.  -'SM.  v.  Bvck,  64  Md.  »38,  1 
Atl.  Sfll;  liilcrnalioiial  BUIg.  i  L.  Amo.  v. 
Braiiea  [Tax.  Civ.  App-l  32  S.  W.  704 J,  and 
has  in  a  few  instances  been  held  to  apply  to 
the  winding  up  of  an  insolvent  association, 
when  the  contract  of  loan  was  usurious. 
J'tlers  Btdg.  As»n.  ^o.  S  v.  Jaeoktch,  51  Md. 
193;  Rochealcr  Hiii:  Bank  v.  U'Aifmore,  2b- 
App,  Div.  491,  4D  X.  Y.  Supp.  882;  Btraum 
V.  Vanlina  IntciHalc  Bldg.  cC  L.  Aato.  JIT 
N.  C.  308,  SO  f,.  K.  A.  6».1,  23  S.  £.  450,  IIB 
N.  C.  Srill,  24  S,  H  1111;  Biiiat  v,  Bryan,  U 
S.  C.  121,  20  L.  H.  A.  127,  31  S.  E.  537- 
But,  tnasinuch  as  this  doctrine  enables  tho- 
borrower  to  ev;ide  his  liability  to  share  in 
the  losses  of  the  association,  it  can  only  be 
upheld  on  the  tlieorv'  that  he  is  not  a  mem- 
ber thereof;  and.  whenever  he  is  to  be  re- 
garded BH  such,  he  cannot  claim  credit  for 
dues  paid,  in  case  of  the  insolvency  of  the 
association,  but  must  pay  up  the  whole  debt, 
ajid  share  in  tlie  assets  pro  rata  with  thu 
other  members  {HiiUii-aa  v.  Htucky,  86  Fed. 
491;  Curlis  v.  Granite  8laU  Provident 
Aua.  on  Conn,  (i,  3C  Atl.  1023;  Broicx  v^ 
Archer,  82  Mo.  App.  277;  Wsir  v.  flronils- 
State  i;-f>ri>!t'nl  Aaso.  50  N'.  J.  »].  234,  3a 
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Atl.  643;  Elrohen  v.  Franklin  Sac.  Fund  i 
L.  Amo.  115  Pa.  273,  S  Atl.  SiZ;  Slate  8av. 
d  L.  Aaao.  v.  Carroll,  16  Pa.  Co.  Ct.  622; 
Lepore  y.  Ticin  Cities  Tiat.  Bldg.  d  L.  Amo. 
6  l*a.  Super.  Ct.  276,  Afflnaing  17  Pa.  Co.  Ct. 
428 ;  Roger»  v,  Hargo,  92  Tenn.  35,  20  8.  W. 
430),  .  .  ■  unl<«a  the  actual  loss  and  e:(- 
penee  of  winding  up  are  capable  of  calcula- 
tion, in  which  case  it  is  tlie  prefprable  prac- 
tice to  permit  him  to  pay  the  balance  be- 
tween the  actiiHl  value  of  hi»  atock  and  the 
loan,  or,  as  it  has  benn  otherwiie  expressed, 
the  ditferent'e  lietwecn  tiie  dues  paid  in  and 
the  loan,  plus  his  pro  rata  share  of  the  de- 
falcation of  the  association.  Iteddick  v. 
United  Stales  Bldg.  i  L.  Aaao.  IDG  Ky.  94, 

49  S.  VV.  1075." 

We  select  two  other  opinions  for  their 
marked  ability  in  wttinf;  forth  this  view. 
Tliey  arc  the  opinions  of  Shenvin,  J.,  in 
Hale  V.  A'line,  113  Iowa,  526,  85  N.  W.  814, 
And  the  opinion  of  Brannon,  J.,  in  I'ouu^ 
V.  Imiiruvcment  IjWIii  A  Bldg.  Agtv.  48  VV. 
Va..  at  page  SU,  38  S.  E.  070;  this  lunt 
being  the  fincxt  opinion  we  lisvo  seen  on  tltc 
subject.  In  the  former,  Justice  Sherwin 
ssya:  "  Hie  only  question  presented  for  onr 
4lc(erini nation  in  this  caw  is  whether  tlie  de- 
fendants arc  entitled  to  credit  for  any  part 
of  llic  dues  paid  6n  the  twelve  shares  of 
stock  issued  to  A.  D.  Kline,  ajid  assigned  bj' 
hint  as  collateral  security  for  the  loan  and 
premium  in  question.  At  the  outset  of  the 
iliacuiiBion  of  this  question,  we  should  eay 
that  the  assoei.ilion  wan  pnreiy  a  mutunl 
t>nc,  that  every  stockholder  was  a,  member 
tliereof,  and  that  every  member  thereof  was 
a  sLoi'kholder,  Except  ns  to  the  liability  in- 
curred by  borrowing  nioney  of  tlie  asiooia- 
tion.  every  ineml*er  assumed  tlie  same  lia- 
bilit'cs,  and  was  entitlc<l  to  a  proportionate 
share  of  its  earnings,  from  whatever  source 
derived.  With  this  mutuality  of  interest 
Jind  liability  in  view,  wtint  are  the  rights  of 
the  defendants,  and  tlic  riglits  of  tlie  other 
ineml>e]'H  anil  crcilitors,  as  represented  by 
the  plaintiir?  There  were  two  classes  o( 
uieniliers,  which  we  may  designate  as  '  bor- 
rowers '  and  '  non borrowers.'  To  become  a 
borrower,  it  was  necessary  to  offer  a  pre- 
mium of  so  much  per  shai-c  on  tl^c  shaips 
held  by  the  applicant.  The  premium  which 
these  defi-ntlnnts  contracted  to  pay  was  $GUO, 
represented  by  one  half  of  tlic  amount  f 
which  they  gave  their  note.  If  the  associ 
"tion  had  contiiiunl  as  a  going  concern  iin 
the  monthly  dnes  paid  on. the  twelve  shai 
of  stock  hail  inaturi>d  the  stock,  then,  bj'  the 
terms  of  the  note,  itself,  a  surrender  of  the 
stock  could  have  been  made  in  full  payr 
of  the  money  actually  received,  and  of  the 
premium  represented  in  tlie  note;  and  in 
such  ease  the  defendiuits  would,  of  course, 
receive  indirectly  tlie  amount  paid  in  dues. 
Hut  the  association  became  insolvent  before 
tlie  uiatuvity  of  the  stocl:.  and  it  is  olivl 
that  the  ri^lits  and  ec|iiltics  of  the  members 
are  thereby  placed  u|>on  a  dilTercnt  footing. 
This  changed  condition  has  been  held  by 
Kome  couits  to  operate  as  n  rescission  of  the 
entire  contract,  and  to  leave  the  nu:nil>er3 
40  an  equitable  adjustment  of  their  rights 
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and  liabilities.  It  is  conceded  by  all  or  by 
most  of  the  courts,  however,  that  the  in- 
solvency of  such  a  mutual  association  re- 
leases the  stockliolders  from  further  pay- 
ment of  dues  on  stock.  It  is  the  almost  uni- 
versal holding  that,  in  the  settlement  of  the 
affairs  of  an  insolvent  mutual  association, 
a  borrowing  member  whose  stock  has  not 
matured  shall  lie  Iicid  for  the  amount  of 
money  actually  received  by  him,  with  inter- 
est thereon,  less  the  premium  actually  paid 
by  hira  for  the  loan,  and  less  the  intere.it  OB 
the  monthly  payments  of  interest  made  1>J' 
him.  This  rule  opplies  to  cases  where  the 
atfairs  of  the  as.-«)ciatiou  are  not  bo  far 
settled  as  to  ascertain  the  value  of  the  stork. 
When  the  value  of  tlie  stock  can  be  deter- 
mined, the  borrower  would  then  be  entitled 
to  erdit  for  ils  value  in  addition  to  the 
items  heretofore  mentioned.  Wilcoxen  v. 
Smith,  107  Iowa.  535.  78  N.  W,  217 ;  Hale 
V.  Cainm,  8  N.  D.  146,  44  I..  R.  A.  201.  77 
N.  W.  1010;  I'hrlpii  V.  American  Sav.  £  L. 
A«fo.  lai  Siich.  343,  80  X.  W.  120;  Uah^ 
v.  Haticnat  lUdg.A  L.  A»m.  100  Wis.  oof 
70  N.  W.  625;  A'nuJmn  v.  A'orlfticesfem 
Loan  i  BMg.  Axso.  67  Minn.  201,  69  N.  W. 
889;  RofKr*  v.  Hargo.  112  Tenn.  35.  20  S,  VV. 
4;H);  Weir  v.  Oraailc  State  Proti'!cnt  Aaso. 
56  N.  J.  Kq.  234,  38  Atl.  643;  Vurfit  v. 
flraiiHc  tiiale  Provident  Asso,  09  Conn.  6, 
3ti  Atl.  1023.  And  see  note  to  this  caRe, 
page  24.  81  Am.  St.  Rep.;  People  v.  Lowe, 
117  N.  V,  175,  23  N.  E.  1016.  See  also  End- 
lich,  nldg.  Aaso.  2d  ed.  477 ;  4  Am.  &  Kng. 
Kric.  l^iv.  2d  ed.  p.  1080;  Poit  v.  Meetumice' 
Btdg.  d  L.  Asao.  07  Tenn.  408,  34  L.  It.  A. 
201,  37  S.  W.  210;  Btroken  v.  Franklin  Sav. 
Fund  A  L.  Atso.  115  Pa.  273,  8  Atl.  843.'' 
In  the  latter  opinion,  tiipra,  Judge  Bran- 
non sAys!  "Seeing  that,  upon  itisolvencr 
of  a  building  association,  it  must  be  wound 
up,  and  to  that  end  that  its  l>orrowing  mem- 
bers, though  their  debts  are  not  yet  pay- 
able, must  pay  up  at  once,  the  question  i* 
one  of  account  between  them  and  the  asso 


Bldg.  Asso.  628-531.  With  what  shall  they 
be  credited  1  I  answer,  with  payments  made 
expressly  on  such  indebtedness,  and  with 
lines  and  premiums,  but  not  with  periodical 
dues  paid  on  stodc.  Eudlich,  Bldg.  Asso.  477. 
.  .  .  Counsel  for  the  knitUng  companies 
say,  as  above  stated,  that  when  those  com- 
panies made  the  contracts  of  loan,  and  a.<>- 
ffigned  their  stock  for  security  for  the  debt, 
and  the  eon'.ract  gave  them  tlie  power  bi 
pay  dues  on  stock  up  to  a  certain  amount, 
and  thereliy  cancel  tlicir  indebtedness,  they 
were  not  UKmbcrs  in  future,  and  cannot  be 
hehl  to  he  still  paying  dues  on  stock;  that 
such  pnynwnts  are  not  to  be  credited  on 
stock,  as  would  be  tlie  case  of  nonborrowing 
iiicniiiers.  hut  oil  payments  of  dues  must  go 
on  their  indebtedness.  The  proportion  that 
llipy  <i'aHe  to  l>o  members  is  not  sound  in 
law.  Thev  still  continued  members  of  the 
asweiation.  7  Tliomp.  Corp.  S*  8772.  8773, 
where  it  is  stated  that  only  Virginia  and  the 
District  of  Columbia  have  held  that  the  re- 
lation of  stockholders  ceases  under  the  cii^ 
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«uinatancea  stated  Bbove.  See  a 
page  332,  aaying:  "The  member. 
rower,  is  still  a.  member,  with  alt  his  rights, 
except  as  pledged.  He  may  vote,  liold  oillce, 
transfer  his  sliarea.  subject  to  the  lien,  and 
<lo  everytliing  another  xhnreholder  may  do,' 
Litter  V.  Loy  Cahin  lildg.  Atso.  38  Md.  115, 
liolila  the  ittme  Aoctrine.  So  Kndlieli,  Bidg. 
Asso.  !  123.  See  5  Am.  &  Eng.  Bee.  in  Eq. 
234.  To  sustain  the  proposition  that  when 
these  borrowing  members  gave  their  bond 
for  tlie  advance  of  money,  and  assigned  their 
Htoek  aa  collateral,  they  ceased  to  be  mem- 
Iters,  and  were  absolved  from  all  obligation 
to  sustain  any  bhare  of  losses,  we  are  cited 
to  Endlich,  Btdg.  Asso.  J  SI,  reading  thus: 
'  The  liability  to  contribute  to  e.tpensea 
«caae8  with  the  cessation  of  membership 
bona  Qde)  and  with  the  consent  of  the  asso- 
ciation. If,  upon  becoming  a  borrower,  tlic 
member -relinquish  his  memliership,  or  if, 
tieing  an  investor  merely,  he  avails  himaclf 
of  f.  provision  ID  tlie  rules  or  by-laws  of  the 
Association,  or  of  the  statute  supreme  over 
i^  to  witMraw  himself  from  it,  he  cannot 
subsequently  be  made  liable  for  its  debts 
and  loBses,  and  called  upon  by  the  society 
to  contribute  towards  their  payment.' 
Clearly  so.  If  he  relinquishes  hia  member- 
ship or  withdraws,  he  is  no  longer  a  member ; 
but  merely  borrowing,  giving  bond  and  pledg' 
ing  stock  aa  cotluleral,  do  not  lose  him  the 
Leneflts  or  ixilcase  him  from  the  obligations  of 
memljership.  .  .  .  Being  itill  a  member 
after  auch  borrowing,  Uie  party  occupies  the 
twofold  character  of  debtor  and  stockholder, 
and  his  payments  on  debt  are  pajinenls  on 
debt,  and  his  payments  on  stock  are  pay- 
ments on  stock, —  so  intended  in  both  cases. 
When  insolvency  conies,  he  is  still  a  member 
of  thin  association,  organized  as  well  for  bis 
benelit  as  that  of  other  members  j  and  other 
members  not  borrowing  are  entitled  to  call 
tipon  him  to  still  occupy  the  status  of  a 
member,  and  help  bear  the  burden  of  dis- 
aster. He  has  no  right  to  apply  liis  stock 
|>ayments  on  his  indebtednexa.  When  in- 
(Nilvcncy  comes,  the  original  plan  of  the  ns- 
dociation  is  defeated.  Such  oiierations  as 
were  contemplated  by  all  meinbei's,  borrow- 
ers and  nonbarrowers,  are  unavoidably  frus- 
trated. They  cannot  be  accomplished.  Tlic 
aasociation  cannot  demand  further  payments 
on  stock,  because,  its  busines-j  being  stopped, 
it  cannot  apply  such  payments  to  effect  the 
ileEign  for  which  they  were  stipulated  to  bo 
made,  and  the  con^uderation  for  their  pay- 
ment has. ceased.  Close  up  the  alTairs  of  the 
auaociation  ia  the  only  altcrnntive.  To  do 
this,  outstanding  debts  must  be  paid,  cliicdy 
from  debts  due  from  members,  though  not 
yet  mature,  t>ecause  the  association  owns 
these  debts  as  material  assets,  and  indis- 
pensable to  pay  outstanding  debts,  and  theo 
to  be  divided  are.ng  stockholders.  The  mem- 
ber who  is  a  borrower,  as  auch,  occupies  the 
position  of  a  borrower.  The  relation  be- 
tween the  association  and  hiin  makes  him  its 
<lebtor  for  the  money  advanced  to  him,  and 
ble  til 
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indebtedneas  of  this  stockholder,  a  division 
is  mnde,  after  payments  of  debts,  among 
the  stockholders,  including  this  borrowing 
stockholder.  His  stock  in  worth,  what  his 
dues  and  other  sources  of  revenue  make  it 
worth.  What  he  paid  in  dues  must  go  on 
his  stock,  to  constitute  the  capital  stock,  as 
he  contracted  to  pay  such  dues  on  his  shares 
of  stock,  not  on  his  debt.  Here  he  ia  a 
stockholder,  not  a  debtor.  His  contract  of 
subacription  is  for  stock,  and  his  dues  go  on 
that  by  contract.  Only  in  one  event,  by  the 
contract,  can  tliose  dues  paid  for  stock  go  to 
pay  the  debt;  that  is,  when,  in  case  of  suc- 
cess of  the  association,  those  dues,  with  dues 
from  other  members  and  other  sources  of  in- 
come, bring  the  stock  fo  par,  and  thus  dis- 
charge the  debt,  by  the  letter  of  the  contract. 
But,  that  being  defeated  by  disaster,  the  set- 
oH  of  stock  against  debts  cannot  be  made. 
The  member  cannot  be  allowed  to  go  on  pay- 
ing dues/in'speciUc  performance  of  the  con- 
tract, for  the  company  is  incompet^t  t& 
go  on.  "Yhe  time  has  come  when  outside 
debts  must  lie  paid, —  when  members  must 
bulfer  some  loss.  It  is  obvious,  tliey  ouglit 
to  suffer  this  loss  equally, —  borrowing  and 
nonborrowing  stockholders.  Now,  if  you 
■credit  A  dues  paid  on  his  stock  upon  his 
debt,  he  gets  the  benelit  of  them  in  full, 
while  B,  who  has  no  money  borrowed  from 
the  association,  but  who  paid  the  same 
amount  of  dues  as  A,  gets  no  benelit  from 
tliose  dues.  This,  in  justice,  cannot  be  al- 
lowed. So  the  true  rule  is,  in  case  of  in- 
solvency, to  keep  A  in  his  twofold  character, 
— -dclilor  and  stockholder.  Make  him  pay 
liack  to  the  common  treasury  ^-hat  he  bor- 
roived  from  it,  and  thus  end  bis  relation  of 
del>tor:  and  later,  when  the  assets  have  been 
collected,  and  the  divisible  fund,  after  pay- 
ment of  debts,  is  founii,  give  him  hia  share 
in  that  fund,  much  or  little.  All  sharehold- 
ers will  thus  stand  equal.  Tliere  are  some 
authorities  eoniro,  but  the  great  current  of 
authority,  the  latest  and  best  considered,  as 
building  associations  have  increased,  sustain 
this  positidn.  In  the  great  case.  Siroken  y. 
Frvnk-lin  Hnr.  Fund  A  L.  Amo.  115  Pa.  273, 
8  Atl.  843.  the  court  stated  the  matter  thus: 
'The  insolreiicy  of  the  company  puts  an  end 
to  its  operation  as  a  building  assoi^iation. 
To  a  certain  extent,  it  also  ends  the  con- 
tra <ts  between  it  and  its  members,  anil 
nothing  remains  but  to  wind  it  up  in  such 
manner  na  to  do  equity  to  creditors  and  be- 
tween the  members  themselves.  As  regards 
the  lattT,  care  should  be  taken  to  adjust 
the  burdens  equally,  and  not  throw  on  either 
the  borrowers  Or  nonborrowers  more  than 
their  respective  share.  That  result  may  be 
reached  by  requiring  the  borrower  to  repay 
what  he  actually  received,  with  interest.  He 
would  then  be  entitled,  after  the  debts  are 
paid,  to  a  pro  rata  dividend  with  the  non- 
borrower  for  what  he  has  paid  upon  hia 
stock.  He  will  thus  be  obti^d  to  bear  his 
proper  share  of  losses.  To  allow  bim  to 
credit  upon  his  mortgage  his  payments  on 
his  stock  would  enable  him  to  csMpe  re- 
iponsibilit;  for  his  share  of  tLe  losses,  and 
:nrow  them  wholly  upon  the  nonboriowu*. 
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In  otlier  word!^,  the  borrower  would  p^'upe 
without  loiiB.  It  will  not  ito  to  mlininiiiter 
tilt-  afTuirx  of  nn  insolveut  curptiration  in 
this  manner.'  To  the  snnic  i-fTeet,  hr'  .>  Aui. 
ft  Kng.  ]>(:.  iu  Kij.  3.i4 ;  Leukg  v.  Malional 
HIdg.  rf  L.  .U-o.  IIW  Wis.  553.  7(1  N.  W. 
li-io:  Price  v.  livadall,  U  Tpx.  Civ.  .4pp.  26, 
.tU  S.  \V.  810 ;  Evriamann  v.  Schmilt.  53  Ohio 
St.  174,  20  J«  It.  A.  184,  41  N.  E.  IStt;  Weir 
V.  (Iivnile  Ktiil--  I'rtiiident  Asso.  Mi  S.  J.  Kn- 
234.  3S  Atl.  043;  Iloftl^ocd  v.  Cifix.Hs'  WMjf. 
Jl/Uiii  it  .V'lr.  .Isau.  140  Ind.  002,  2\>  L.  K.  A. 
177,  40  X.  K.  (104;  Pout  V.  McrhaHicn'  Bldg. 
A  L.  AiKO.  »T  Tcmi.  4U8.  34  L.  K.  A.  201,  37 
B.  W.  210;  TlioinpM)n,  BMg.  Asso.  3BG." 

II  follows  from  tliese  views  that  the  ac- 
coiintinK  in  tlirse  earns  was  had  upon  the 
wrong  baniR.  It  ahouKl  be  remarked  that 
tlie  law  of  building  and  loan  asoorintions  is 

i'uat  now  BHsuming  definite  shape,  and  the 
earned  and  accompHsheU  chancellor  below 
could  hardly  be  expected  to  anticipate  a  doc- 
trine as  to  accounting  juat  now  being  for  the 
first  time  firmly  eatablitihed. 

lliere  is  only  one  other  point  that  we  will 


notice  in  these  cases,  and  that  Is  this:  That 
thene  suits  ore  not  administration  suits. — 
not  being  brought  on  such.  We  do  nut  think, 
however,  that  tlic  form  in  which  tlie  suit 
han  been  brought  ^ould  dominate  the 
method  of  ai-countin^.  What  these  borrow- 
ers ore  equitably  entitled  to,  they  should  re- 
ceive; but  thry  nlioiild  receive  only  that^ 
whether  the  suits  be  adminislration  suil4  or 
not.  Tlie  equities  by  which  the  nubHtantial 
rights  nrn  detemiined  eannot  be  made  more- 
or  less  by  the  particular  procedure  resorted 
to.  On  the  return  of  these  cases  into  the 
chancery  court,  if  there  can  be  an  estimats 
made  of  the  value  of  the  shares  of  these  bor- 
rowers, such  as  will  certainlj'  not  give  then> 
more  than  the  shares  nill  lie  worth  on  a 
llnal  settlement,  such  nEtcertained-value  of 
the  shares  niuy  be  credited  on  the  loan.  If 
not,  no  stock  <lucs  should  be  credited  on  the 
loan,  but  the  borrowers  should  be  remitted 
to  their  right  to  receive  whatever  the  ralu» 
ot  these  shares  may  be,  when  finally  ascer- 
tained by  the  proper  procedure. 
Both  caaet  reverted  and  remanded. 


MISSOURI  SUPREME  COURT. 


Jwio  JOHNSON  el  ah,  Reaplt., 
John  R.  JOHNSON,  Appt. 


devd    will    carrr    (ke 
■rrat    ta    a    coTvaast    of 

b!i   title   deed 
siilgns.  so  m  to 


wMch  niDi  (0  blm  and  hli 
vest  In   (bo  granlefl   a   till 

'  tr  the  execution  and  deliver;  ul 


III  aad  warraalr 
in  undivided  part 
of  m  certain  tract  of  land  will  nnC  fall  to 
corry  to  the  grantee  such  tntereet,  wiien  sub- 
SdJU'^ntly  ncquEred  by  (he  ^rojitor,  by  the 
Insertion  In  tbe  deed  ot  tbe  Iurtbi>r  deecrlp- 
tlve  words,  "being  the  interest  I  bold  as  heir," 
and  Ihat  "acquired  [ij  purchase"  Irom  other 
beirs  ol  B  rerrnJn  person  deceased,  stich  words 
being  mere  surpiusnge. 

S.  A  sale  of  an  cipectancr  In  lands  ot 
a  ItTlBK  anceator  may  be  enforced  through 
tbe  doctrine  at  estoppel  BprlDglng  from  cov- 
enaolB  in  the  deed. 

4.  Solemn  n^rltten  Instraoienls,  n'hlch 
tke  parties  I  hereto  hare  allowed  to 
■stand  Bn«ncsiloned  for  yeara,  cannot 
t>e  overturned  and  robl>ed  of  efficacy  and  force, 
as  acalnst  innocent  pnrchasers  (or  value  un- 
der Uiem,  by  (he  unsupported  testimony  of 
one  wbo  esserta  the  overbearing  of  a  conver- 


e  holding  that  a  riultclalm 

J  an  afler-acciulred  title,  though 
It  Is  wild  tbat  Ibc  rule  baa  Its  eireptlons,  see 
Haskett  T.  Haley  (Ind.)  16  L.  K.  A.  879. 

As  to  elTect  ot  quilclalm  deed  ss  against  ae- 
eret  CDCumbcances,  see  Robluson  v.  Clapp 
(Conn.)  29  L.  R.  A.  582, 

As  to  effect  ol  i]ultclaliu  by  beirs  ot  Ilvti^ 
person,  see  I>e(reeBe  v.  Lake  (Mich.)  32  L.  R. 

59  L.  R.  A. 


satlon  between  the  parties  In  nhlet  they  ex- 
pressed SQ  Intent  and  purpose  dllTerent  from 
that  >eC  down  In  (be  writing. 

A  deed  of  an  nadlrlded  Interest  In 
■and  will  not  be  rendered  Inpfrcelnar 
t>;  the  fact  Ihat  tbe  grantee  bad.  shortly  be- 
fore, purported  to  convey  the  same  Interest 
In  the  some  land  to  the  grantor  at  a  lime 
when  the  fee  wag  In  the  Inller.  on  tbe  theory 
that  tbe  Intent  was  merely  to  offset  the  ef- 
fect of  the  former  conveyance. 
'■  Death  Intestate,  vamarrled,  nn* 
wltbuBt  Inane  Is  not  shown  by  testimony 
of  a  person's  sister  that  he  had  not  been 
heurd  from  In  twenty  years,  and  that  st  hl» 
last    communication    be    was   about   eighteen 


yea 


I    old    . 


rrled    ' 


A  pellllan  I 
made  parties,  ci 


irtilion,  to  which 
;at  Id  the  land  art 
be  maintained. 


(June  18,  1902.) 

APPEAL  by  defendant  from  n  deci««  of 
the  Circuit  Court  for  Nowton  County 
partitioninji  certain  real  estate.  Reversed, 
The  decree  of  partition  was  as  follows: 
"  Now,  on  this  day,  this  cause  coming  oft 
to  be  heard,  the  pluintilTs,  Josie  Johnson, 
Lottie  I-each,  Kli/abeth  Kay.  Lulu  Felton, 
Be!Mlc  Sctzer,  A.  B.  Freeman,  Hannah  C. 
Johnston,  George  W.  Johnson,  and  Oliver  P. 
Johnson,  appear  by  their  attorneys,  John  T. 
Stnrfiis,  Hugh  Dnbbs,  nnd  B.  J.  Mori-ow,  and 
the  defendant,  John  R.  Johnson,  appears  in 
person  and  by  his  attorneys,  Cravens  ft 
Cravens,  and  submit  to  the  court  the  mat- 
ters in  controversy  upon  the  pleadings  and 
evidence  adduced,  and  the  court,  being  fully 
advised  in  the  premises,  doth  find  that  the- 
allegations  of  plaintiH's'  petition  herein  are- 
true.     The  court  doth   further  find:     Thati 


im. 
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plaintilfa  and  defendunt  are  ovrnera  of  and 
-Are  seised  as  tenanU  in  (joninioii  of  til?  fol- 
lowing described  tract  of  land,  nituate  in 
the  county  of  Newton  and  state  of  ISIisaouri, 
to  wit:  Tract  No.  I.  The  northwest  quar- 
ter of  the  northeast  quarter  of  section  nine 
(9),  in  township  twenty-six  (26),  and 
range  thirty-three  (33).  That  the  estate 
from  which  said  land  descended  to  plain- 
tiffs and  defendant  and  their  grantors  was 
the   estate   of   Pleasant  Johnson,   who   died 

intestate  on  the day  of ,  1873, 

leaving  Nancy  C.  Johnson,  his  widow,  who 

has   since   died   ou   the  day  ot  No- 

venil>er,  1800,  and  the  following  children  as 
his  heirs  a-t  law,  to  wit:  I'laintitTs  Hnnnah 
•C.  Johnson,  Oliver  V.  Johnson,  and  Ceorge 
W.  Johnson;  defendant,  John  R,  Johnson; 
and  also  VV.  Clav  Johnson,  Millinn  Johnson, 
nnd  Charles  E.  Johnson,  now  deceased,   'iliat 

Charles  E.  Johnson  died  on  the day 

<if ,  188 — ,  never  having  been  married 

«r  had  any  children,  and  leaving  as  his  heir« 
his  brotliers  nnd  sisters,  above  nientioneil, 
who  then  became  entitled  to  his  one-seventh 
interest  in  said  land,  thus  entitling  them 
«ach  to  one  undivided  sixth  interest  iu  said 

laud.    That  aft«rwardfi,  on  the  day 

«f   ,    18U— ,    snid    W.    Clay   Johnson 

died,  leaving  as  his  hcira  tlio  plaintitTs,  Josie 
Johnson,  Ix>ttie  Leach,  and  KliKsbeth  Kay. 
who  are  each  now  the  owner  of  and  entitled 
to  an  undivided  one-eighteenth  interest  in 
said  land  in  fee.  That  John  K.  Johnson, 
defendant,  on  the  27th  day  of  December, 
18T3,  purchased  fioni  plaintiff  George  W. 
Johnson  tin  undivided  seventh  of  said  land, 
leaving  him  (the  said  George  \V.  Johnson) 
the  owner  of  the  one  undivided  forty-sec- 
ond interest  in  said  land,  which  he  now  owns 
and  to  which  he  ia  entitled.  That  said  John 
K.  Joluison,  defendant,  is  now  the  owner  ot 
and  entitled  to  thirteen  forty-seconds  inter- 
est in  said  Innd.    lliut  Miltian  Johnson  died 

on  the -  day  of ,  188—.  leaving 

her  children,  l.ulu  Felton  and  Bessie  Setter, 
her  heirs  njid  entitled  to  her  interest  in  said 
land,  and  who  have  since  tliat  time  sold  and 
-conveyed  one  seventh  of  said  land  to  plain- 
tilT  A.  B.  Freeman,  who  is  now  the  owner 
of  nnd  entitled  to  one  neventh  of  tmid  land; 
And  the  said  plaintiffs,  Lnlu  Felton  and 
Bessie  Setzer  arc  now  each  the  owner  of  and 
entitled  to  one  eighty-fourth  of  said  lajid. 
That  plaintiffs,  Hannah  C.  Johnson  and 
Oliver  I".  Johnson,  are  each  the  owner  of 
nnd  entitled  to  one  sixth  of  snid  land  in  fee. 
The  court  further  finds:  That  said,  plain- 
tiffs, Josie  Johnson,  Lottie  Leach,  Blizabeth 
Kay,  Lulu  Felton,  Bessie  Set/£r.  Hannah 
C,  Johnson,  George  W.  Johnson,  and  Oliver 
P.  Johnson,  and  the  defendant,  John  R. 
Johnson,  a.Te  the  owners  of  and  seised  in 
fee  aa  tenants  in  common  of  the  following 
■described  land,  in  Newton  county,  Missouri, 
to  wit ;  Tract  No.  2.  Lot  one  ( 1 )  and  part 
■of  lot  two  (2)  of  the  northeast  <|uarter,  and 
10  acres  off  the  north  side  of  the  northwest 
4iuart«r  of  the  southeast  quarter,  of  section 
two  (2),  in  township  twenly-six  (20),  and 
range  thirty-three  (33),  said  tract  being  dc- 
scribwl  by  metes  and  bounds  as  follows: 
i3  L.  R.  A. 


Beginning  nt  a  limestone  40  rods  south  of 
a  liniestoiu'  planted  40  rods  west  of  the 
northeast  corner  of  said  section  two  (2), 
thence  west  100  roils  to  a  limestone,  thence 
south  40  rods  to  a  limestone,  thence  west  20 
rods  to  H  limestone,  thence  south  lOO  rods 
to  a  limestone,  theneo  east  80  rods,  thcnc* 
north  20  rods,  thence  cast  80  rods,  thence 
north  78  rods,  thence  west  40  rods, 
thence  north  40  rods  to  the  place  of  begin- 
ning, containing  115  acrea,  more  or  less,  and 
the  courses  and  distances  of  which  are  inore 
particularly  described  in  n  deed  recorded  in 
Book  W,  at  page  542,  of  the  Lnnd  Records  of 
Newton  county,  Missouri.  That  the  cstati' 
from  which  said  land  descended  to  said* 
plaintiffs  and  defendant  and  their  grantors 
was  the  estate  of  said  Nancy  C.  Johnson. 
widow  of  Pleasant  Johnson,  who  died  on 
the  -  ■  ■  day  of  November,  1890.  leaving 
as  her  heirs  the  same  persons,  or  their  de- 
BCcndnntA.  aa  hereinbefore  designated  as  the 
heirs  of  snid  Pleasant  Johnson,  except  that 
Charles  E.  Johnson,  who  died  without  being 
married  or  having  cliihlren,  and  W.  Ctny 
Johnson,  the  deceased  ancestor  of  plaintiffs. 
Josie  Johnson,  lA)ttie  T^ach.  and  Ktizabcth 
Kay,  and  Millian  Johnson,  the  deceased  an- 
cestor of  plaintiffs,  Lulu  Felton  and  Bessie 
Setiter,  all  died  before  their  said  mother, 
Nancy  C.  Johnson.  Tlie  court  further  finds 
that  the  share  of  said  last -described  land  to 
wiiich  each  of  the  plaintiffs,  Josie  Johnson, 
l.«ttic  I.each,  and  Eli:!ubcth  Kay,  Is  entitled 
is  one  eighteenlh ;  that  the  I'harc  of  said  land 
to  whicli  each  of  the  plaintiffs.  Lulu  Felton 
and  ilessie  Set/er  is  entitled  is  one  twelfth; 
that  tile  share  of  said  land  to  which  the 
plaintiffs.  Hannah  C.  Johnson,  Oeorge  \V. 
Johnson,  and  Oliver  P.  Johnson,  are  en- 
titled is  one  sixth :  that  the  share  of  said 
land  to  which  the  defendant,  John  R.  John- 
son, is  entitled  ia  one  sixth.  Wherefore  it 
is  ordered. -adjudged,  and  deci'eed  by  the 
court  that  partition  of  the  land^  herein  de- 
scribed, loth  tract  No.  1  and  tract  No.  2, 
be  had  and  made  among  the  parties  plaintiff 
and  defendant  herein  according  to  their  in- 
terests herein  ascertained  and  adjudged; 
and,  it  further  apjiearing  to  the  court,  from 
the  nature  nnd  amount  of  the  property 
sought  to  he  divided  nnd  the  number  thereof, 
that  partition  in  kind  of  said  estate  cannot 
lie  made  without  great  prejudice  to  the  own- 
ers thereof,' the  court  doth  therefore  order 
snid  property  to  be  sold  according  to  Uw  to 
the  highest  bidder  for  cash  in  hand.  And 
the  court  doth  hereijy  appoint  0.  P.  Hawkins 
39  commissioner  heiein  to  make  said  sale 
and  to  report  the  s^inie  to  this  court,  and  di- 
rects that  Iwfore  entering  upon  the  dis- 
ehai'ge  of  his  duties  as  conunissioner  he  shall 
execute  and  (ile  with  the  clerk  of  this  court 
his  bond,  payable  to  the  state  of  Missouri, 
with  two  or  more  sureties  to  be  approved  by 
the  court,  in  the  sum  of  ¥;i.000,  conditioned 
that  he  shall  faithfully  dischargo  his  duties 
aa  commissioner  and  account  for  and  pay 
over,  according  to  the  order  of  the  court,  to 
the  parties  entitled  thereto,  all  such  sunis 
of  money  as  may  come  into  his  possession  a* 
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Mr.  O.  Ik  CrttTMU,  for  Appellant: 

By  tlie  terms  of  the  statute,  under  the 
coveniuitfl  in  the  deed,  the  title  8Ub8e<|uently 
acquired  by  George  W.  hb  heir  whh  imme- 
distely  veated  in  his  grantee  with  the  same 
force  as  i/  be  had  in  fact  been  seised  of  the 
tlirto  sevenths  at  the  time  he  made  the  deed ; 
this,  by  way  of  estoppel  running  with  tlie 

Bogy  V,  Bhoab,  13  Mo.  365;  Qibaon  r. 
Ckonlena.  30  Mo.  53>i;  Norflect  v.  Ruisetl, 
04  Mo.  178;  Altringer  v.  Capeheart,  68  Mo. 
441;  Irvine  v.  Irvine,  9  Wall.  C18,  19  L.  ed. 
8(HJ;  Rawte,  Covenants,  H  248,  252,  25i; 
NewplI,  Ejectment,  p.  073;  Jones,  Real  Prop. 
f  t«90. 

After-acquired  title  of  the  grantor  in  the 
warranty  deed  wna  carried  forward  througli 
the  Bul^equent  quitclaim  deeds  to  the  re- 

Fordyce  \:  Rapp,  131  Mo.  354,  33  S.  W. 
67;  S'mr.crB  v.  Patten,  71  Me.  583;  *'ooto  v, 
Clarl-,  102  Mo.  394,  II  L.  R.  A.  801,  14  ». 
W.  981. 

The  quitclaim  deed  from  George  W.  John- 
son to  hia  mother  was  never  delivered,  and, 
even  if  he  had  a.  title,  it  never  took  effect  as 

Stieaihea  v.  Bnealhen,  104  Mo.  201,  IS  S. 
W.  497. 

If  it  was  a  mere  taking  back  of  the  inter- 
est the  parties  supposed  Sie  had  acquired  by 
a  former  deed,  it  is  a  transaction  to  which 
defendant  is  not  a  party,  and  hy  which  he  is 
not  bound. 

Thompson  v.  Wooldridge,  102  Mo.  605,  16 
8.  W.  70;  Odle  v.  OdJe,  73  Mo.  289;  Lion- 
bergci-  v.  Baker,  88  Mo.  447. 

Equity  will  liot  aid  George  W.  Johnson 
or  Nancy  Johnson,  for  the  reason  that  the 
transaction,  viewed  even  from  Uanmih's 
standpoint,  took  place  in  the  attempt  to  ef- 
fect a.  fraud. 

Rice  V.  Bance,  49  Bio.  231,  8  Am.  Rep. 
129. 

In  the  face  of  the  express  covenant  in  the 
warranty  deed  that  defendant  is  seised  of 
the  entate  of  three  sevenths  conveyed,  no 
notice  or  knowledge  of  him  could  overcome 
Uie  written  stipulations  of  the  deed. 

Whiteside  v.  itagrvder,  75  Mo.  App.  304 ; 
Dlatichard  v.  aascUinc,  79  Mo.  App.  248. 

JfrsAia.  B.'  J.  Morrow  and  Joha  T. 
StnTgla,  for  respondents: 

Recording  a  deed  raises  a  strong  presump- 
tion of  delivery. 

McReynolda  v.  Oruhb,  160  Mo.  352,  61  S. 
W.  822;  Burke  v.  Adams,  80  Mo.  504,  60 
Am.  Rep.  610;  Kane  v.  McCotcn.  56  Mo. 
131 ;  Eau  Claire  Lumber  Co.  v.  Anderson, 
13  Mo.  App.  429. 

Our  statute,  j  4601,  is  but  declaratory  of 
the  common  law.  It  is  not  alone  the  cove- 
nants of  the  deed,  hut  rather  the  est&te 
sought  to  be  conveyed,  th&t  determines 
whether  or  not  it  operates  on  after -acquired 
title.  The  covenant  may  be  insufficient  for 
such    purpose    as    in    ordinary    quitclaim 

Brawford  v.  Wolie,  103  Mo.  391,  15  8. 
W.  420;  Bogy  v.  Bhoab,  13  Mo.  306. 

The  estate  conveyed  may  be  so  specified 
ftO  L.  R.  A. 
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or  limited  as  to  take  it  out  of  the  operation 
of  the  statute.  Tlie  deed  must  undertAka 
to  convey  '*  an  indefeasible  estate  in  fee 
simple  absohtti?:  not  a  deed  merely  trans- 
ferring the  grantor's  interest,  be  it  more  or 
leas,  but  a  deed  conveying  the  land  itself." 

Valle  r.  Clemens,  18. Mo.  480;  Uibton  v. 
Vlumfeaii,  39  Mo,  530;  Butcher  v.  Rogers, 
00  Mo.  139;  ilooi-e  v.  tlania,  91  Mo.  616. 
4  S.  W.  439;  QHbert  v.  James,  SO  N.  C.  244; 
Lilbs  V.  Thontion,  04  Me.  479;  Comstocit 
V.  Smith,  13  Pick.  119,  23  Am.  Dec.  6T0; 
Btanchard  v.  Brooks,  12  Pick.  47. 

An  heir  cannot,  before  the  death  of  the 
ancestor,  convey  his  expected  inheritance. 

Beard  v.  Griggs,  1  J.  J.  Marsh.  22;  Halt 
V.  ChaHer.  14  N.  H.  215;  Hart  ».  Gregg.  32 
Ohio  St.  611. 


The  subject-matter  of  this  proceeding  con- 
sists of  two  tracts  of  land  numbered,  re- 
spectively, tract  No.  1  and  tract  No.  2,  and 
described  in  the  decree  for  partition,  which 
will  accoinpam'  this  opinion.  In  such  de- 
cree certain  findings  of  facta  were  made, 
and  the  court  ordered  the  tracts  of  land 
sold,  and  the  proceeds  divided  among  tha 
parties  to  this  suit  according  to  their  ro- 
apcctive  interests;  and  from  this  decree  de- 
fendant has  appealed.  But,  as  will  more 
fully  appear  iHter  on,  an  arrangement  was 
effected  between  the  parties  as  to  a  sale  of 
the  land  no»  obstante  the  appeal.  Since 
this  cause  has  reached  this  court,  the  te- 
spective  interests  of  Bessie  Setzer  and  Lulu 
Felton  have  been  purclinaed  by  H.  S.  Price, 
and  by  order  of  this  court  entered  Novem- 
ber 19,  1900,  he  has  been  substituted  in 
their  room  aJid  stead.  No  dispute  occurred 
l>etween  the  parties  litigant  in  the  lower 
court  as  to  the  tract  No.  1,  so  that  no  neees- 
sily  existe  for  considering  any  of  the  facts 
relating  thereto.  In  tract  No.  2  defendant 
claimed  an  interest  amounting  to  ten 
twenly-Grsta  of  the  whnle,  but  the  trial 
court  awarded  him  only  one  sixth ;  and  after 
the  usual  formalities  below  he  has  brought 
his  appeal  here. 

The  facts  arc:  That  in  1873  Iwth  tracU 
of  land  were  owned  in  fee  by  Pleasant  John- 
son. At  bis  death,  in  March  of  that  year, 
there  survived  him  his  widow,  Najicy  John- 
son, and  sis:  children, —  George  W.,  Oliver 
P.,  John  R.,  Cha,rleB  Edward,  Millian,  and 
Hannah  C.  Johnson.  Hia  other  heirs  were 
Josephine  Johnson,  Elizabeth  Kay,  and  Lot- 
tie Leaeh,  the  children  of  his  deceased  son, 
W.  C.  Johnson.  For  some  time  prior  to  bis 
death  Pleasant  Johnson  had  lived  on  tha 
tract  of  ground  over  which  this  controversy 
arises,  and  by  proper  proceedings  in  the  pro- 
bate court  of  Newton  county  in  1878  the 
widow  had  it  assigned  to  her  as  her  home- 
stead, and  thereafter  occupied  It  as  such 
until  her  death,  in  1890.  On  the  2ath  day 
of  May,  1873,  George  W.  Johnson  conveyed 
by  quitelaim  deed  to  his  mother,  Nancy 
Johnson,  an  undivided  one  seventh  of  both 
parcels  of  ground,  and  this  deed,  some  days 
afterwards,  was  put  to  record.    On  Novew- 
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ber  19,  18T5,  Nancy  Johnson  reconveyed  by 
quitclaim  deed  to  George  W.  Johnson  the 
some  interest  which  he  nad  previously  con- 
veyed to  her  iu  the  several  tracts  aforesaid; 
that  ia  to  aay,  aa  undivided  one  seventh  of 
all  the  real  eatat«  whereof  Pleasant  Johnson 
had  died  seised.  The  description  in  these 
deeds  is  identical,  sjid  there  iB  no  substan- 
tial ditference  between  them  except  dates 
and  the  reversal  of  the  names  of  grantor  and 
grantee.  On  the  17th  of  February,  1B74,  the 
daughter  Millian  made  a  quitclaim  deed  to 
Geor(^  W.  Johnson  for  an  undivided  one 
seventh  of  the  projrerty  over  which  the  pres- 
ent dispute  arises ;  and  on  December  27, 
1873,  John  R.  Johnson,  defendant,  made  a 
quitclaim  deed  to  George  W.  Johnson,  con- 
veying to  him  an  undivided  one  seventh  of 
the  same  property.  Then,  on  February  27, 
1B77,  George  W.  Johnson  conveyed  by  war- 
ranty deed  to  William  Jackson  three  undi- 
vided sevenths  of  the  property  referred  to 
as  tract  No.  2,  and  using  in  this  deed  thp 
words  "  grant,  bargain,  sell,  convey,  and 
contirm,"  and  coveuanted  that  he  was 
seised  of  an  indefeasible  estate  in  fee  in  said 
premises,  and  had  good  right  to  convey  the 
same,  and  that  the  same  were  free  and  clear 
of  any  encumbrance  done  or  suffered  by  him 
or  those  under  whom  he  claimed,  and  that 
he  would  warrant  and  defend  the  title 
against  the  lawful  claims  and  demands  of 
all  persons.  The  graiitee  in  this  deed,  Wil- 
liam Jackson,  afterwards,  on  November  27, 
1B78,  conveyed  by  quitclaim  deed  to  defend- 
ant three  undivided  sevenths  of  the  same 
land,  descriUng  it  in  the  same  words,  and 
mentioning  it  aa  "  the  interest  I  hold  and 
acquired  by  purchase  from  George  W.  John- 
son, heir  at  law,"  etc.  It  was  shown  in 
evidence  that  more  than  twenty  years  before 
the  trial  the  son,  Charlep  Edward,  left 
home,  and  that  nothing  had  been  heard  of 
or  from  him  in  that  length  of  time.  His 
EiBtet,  Hannah,  testified  that  when  last 
heaid  from  be  was  about  eighteen  years  of 
age,  and  was  then  located  about  three  miles 
from  Little  Kock,  Arkansas,  and  that,  so 
far  as  she  knew,  he  was  unmarried.  Fur- 
ther testifying,  she  stated  that  she  and  his 
uther  relatives  had  made  frequent  efforts  to 
locate  him  since  that  time,  but  bad  been  un- 
able to  learn  anything  of  bim.  Neither 
Charles  Mward  nor  his  unknown  heirs  or 
devisees  were  made  parties,  and  the  trial 
court  and  the  parties  to  this  case  proceeded 
to  final  judgment  on  the  presumption  that 
be  had  died  intestate,  and  unmarried,  and 
without  issue,  and  in  the  order  of  distribu- 
tion his  share  was  divided  among  his  broth- 
ers and  sisters  or  their  representatives  in 
intereKt.  Defendant,  testifying  in  his  own 
behalf,  stated  that  he  had  paid  to  Jackson, 
in  cash,  the  consideration  named  in  the  quit- 
claim deed  of  November  2T,  1S78,  from  Jack- 
eon  to  hinii-and  that  he  had  purchased  the 
interest  tliercin  described  at  Jackson's  solici- 
tation, and  in  order  to  prevent  threatened 
litigation  between  hia  mother  and  Jackson; 
and  that  he  bought  and  Jacknin  sold  to  him 
three  shares.  "  I  was  buying  back  my  share, 
and  also  his  share  uid  another,  which  made 
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the  three  specifled."  On  cross-examination 
he  teBtified  that  the  other  share  which  ha 
was  buying  he  thought  was  that  which  his 
sister  Million  hod  previously  conveyed  to  hia 
brother  George.  In  rehut^I  plaintiffs  put 
upon  the  stand  Hannah  Johnson,  who  testi- 
fied, over  the  objection  of  defendant,  to  cer- 
tain conversations  between  her  mother  and 
George  W.  Johnson  about  the  time  the  quit- 
claim deed  from  her  to  him  was  executed. 
The  tendency  of  these  conversations,  which 
were'  out  of  the  presence  of  defendant,  was 
to  show  that  George  W.  Johnson  was  in- 
volved in  a  difliculty  with  his  wife,  and  had 
"  made  over  "  his  interest  in  hia  father's  es- 
tate to  his  mother  in  fear  of  litigation  with 
his  wife,  and  that  the  quitclaim  deed  of  No- 
vember 19,  1876,  from  his  mother  to  him, 
WHS  merely  intended  as  a  reconveyance  of 
that  interest,  and  that  the  two  deeds  were 
executed  in  pursuance  of  a  previous  agree- 
ment between  George  W.  Johnson  and  his 
mother  that  she  would  hold  his  interest  for 
him  until  his  domestic  difGcuHies  could  he 
settled,  and  then  rcconvey  to  him.  The  im- 
mediate source  of  defendant's  claim  to  ten 
twenty-firsts  of  tract  No.  2  is  the  quitclaim 
deed  to  him  from  Jackson.  It  is  his  conten- 
tion that  upon  the  death  of  his  father  the 
title  to  the  second  tract,  which  was  the 
homestead,  vested  in  his  mother  in  fee,  al- 
though it  was  not  formally  assigned  to  ber 
for  some  years  later;  that  hy  her  deed  of 
November  ID,  1875,  his  mother,  being  then 
the  owner  in  fee  of  such  tract,  passed  to 
George  W.  Johnson  an  undivided  one  seventh 
thereof;  that  neither  the  deed  of  Millian 
Johnson  of  February  17,  1874,  nor  his  own 
deed  of  December  27,  1B75,  passed  anything 
to.  George  W.  Johnson,  because  the  fee-sim- 
ple title  to  the  property  had  previously 
vested  in  his  mother,  Nancy  Johnson ;  and 
that,  therefore,  the  warranty  deed  from 
George  W.  Johnson  to  William  Jackson,  al- 
though it  purported  to  convey  three  sev- 
enths oE  the  tract  in  dispute,  with  appro- 
priate covenants  of  seisin  and  warranty,  in 
fact  passed  only  the  one  seventh  which 
George  W.  Johnson  had  previously  acquired 
from  hia  mother,  and  that  by  virtue  of  the 
covenants  in  the  warranty  deed  the  title 
which  tleorge  W.  Johnson  acquired  twenty 
years  later  upon  the  death  of  his  mother  in- 
ured to  him  (defendant)  as  the  grantee  of 
Jackson.  On  the  other  hand,  plaintiff's  po- 
siticn  is  that  the  deed  of  Nancy  Johnson  to 
Iter  Ban,  George  W.  Johnson,  did  not  convey 
any  real  interest,  because  it  was  merely  the 
re<-onveyancc  to  him  of  the  interest  which 
he  supposed  he  had  in  his  father's  estate, 
and  which  interest  he  had  previously,  to  wit, 
on  May  2(1,  1873,  conveyed  to  her  for  the  al- 
leged reason  that  he  was  involved  in  diffi- 
culties with  his  wife,  and  feared  the  result 
of  the  threatened  litigation  with  her.  As 
hereinbefore  indicated,  after  the  cause  bad 
been  heard  and  determined  in  the  lower 
court,  &nd  after  appeal  taken,  the  parties 
filed  this  stipulation:    "It  is  hereby  agreed 
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itefi'iidant.  Juliii  R.  Johnson,  shall  not  oper- 
ate em  a  bupti'ncilcns  herein  na  to  tlii'  order 
of  aalc  of  tbe  Innil  souj^ht  to  be  |>artitioned 
as  mode  at  this  terra  of  court,  but  aakl  land 
Rhull  be  Mid  by  the  epceial  commi^isioner  in 
partition  aeeording  to  and  under  and  by 
virtue  of  the  terms  of  said  order  of  sale 
made  herein  and  reported  to  this  court  at 
the  next  term  thereof,  the  same  an  if  no  ap- 
peal wad  taken;  but  the  proceeds  of  such 
Nile  shall  be  held  and  retained  by  said  com- 
niiKHJonei'  to  abide  the  final  judgment  .aod 
'decision  in  this  cauAe  either  in  the  appel- 
late court  or  this  court,  without  payment 
*>f  any  costs  that  have  aecnied  or  may  ac- 
crue, until  the  final  disposition  of  the  ap- 
peal and  entry  of  such  judffinent  as  the  cir- 
cuit TOUrt  may  be  required  by  the  supreme 
eourt  to  enter."  Accordingly,  the  property 
ivaa  sold,  and  the  dispute  of  tlie  parties  ia 
over  the  proper  distribution  of  the  proceeds. 
The  real  controvert  in  this  case  is 
whether  or  not  tlie  after-acquired  title  of 
George  W.  Johnson  inured  lo  the  benefit  of 
the  successor  in  interest  of  his  grantee  in 
the  warranty  deed  of  February  27,  1877. 
That  conveyance  recittd  that,  for  the  consid- 
eration named,  "  the  parties  of  the  first  part 
[George  W.  Johniuin  and  hia  wife]  do  by 
these  presents  grant,  bargain,  and  wll,  eon- 
i-ey,  and  confirm  unio  the  said  party  of  the 
necond  part  [William  Jackson],  his  heirs 
iind  assigns,  the  following  described  lota, 
tracts,  or  parcels  of  ground,  lying,  being, 
and  situate  in  the  county  of  Newton  end 
state  of  Missouri,  to  wit:  Three  undivided 
sevenths  in  and  to  the  lollowin;r  dcwrilied 
land,  being  the  I'cal  estate  of  Ploasnnt  John- 
non,  deceased,  late  o(  Newton  county,  Mis- 
souri, being  the  interest  1  hold  as  heir  at 
law  of  said  deceased  and  the  interest  ac- 
4]Uired  liy  purchase  of  John  R.  Johnson  and 
Millian  .Tohnson,  heirs  at  taw  of  said  de- 
ceased, vhich  deeds  of  said  interests  are 
found  in  Record  IJook  U,  pages  2D8  and  270, 
Land  Hecoi-ds  of  Newton  county,  to  ivit; 
liot  one,  (1),  northeast  quarter  section  two, 
township  (20)  twenty-six,  range  thirty- 
three  (33),  and  south  part  of  north  half  of 
northeast  quarter  of  section  two  ('2j  j  all  in 
township  twenty-six,  range  tliirty -three." 
The  haliendum  clause  of  the  deed  reads 
thus:  "To  have  and  to  hold  the  premises 
aforesaid,  with  .ill  and  singular  the  rights, 
privi1cge>i.  appurtenances,  and  immunities 
thereto  belonging  or  in  any  wise  appertain- 
ing, luilo  the  said  party  of  the  second  part, 
a.nd  unto  his  heirs  and  assigns,  forever." 
And  then  foUo-r  tlie!>e  covenants:  "The 
said  Oeorge  W.  Johnson  hereby  coi-enanting 
that  he  is  lawfully  seised  of  an  indefeasible 
estate  in  fee  in  the  premises  hereby  con- 
veyed: that  he  has  good  right  to  convey  the 
same:  that  the  said  premises  are  free  and 
clear  of  any  eneunibrances  done  or  sufTereil 
by  him  or  those  under  whoni  lie  claims;  and 
that  he  will  warrant  and  defend  the  title  to 
the  said  prcmiHes  unto  the  said  party  of  the 
second  part,  nnil  uuto  his  heirs  and  assigns, 
forever,  against  the  lawful  claims  and  de- 
mands of  all  persons  whomsoever."  The 
conveyance  by  which  Jackson,  the  grantee 
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ill  the  above  deed,  transferred  his  interest 
to  defendant,  is  not  set  out  in  full  in  the 
record,  but  it  is  there  stated  that  it  is 
dated  November  27,  1878,  recites  a  consider- 
ation of  9350,  is  aeknowledeed  in  due  form, 
and  conveys  "  ivitli  apt  words  of  ijuitclaim  " 
the  property  mentioned  in  the  warranty 
deed,  describing  it  as  foIkiwB:  "Three  un- 
divided  seicnths  in  and  to  the  following  de- 
scribed land,  (King  the  real  estate  of  Pleas- 
ant Johnson,  deceased,  late  of  Newton 
county,  Alissouri,  being  the  interest  I  hold 
and  acquired  by  purchase  from  George  W. 
Johnson,  heir  at  law  of  said  deceased,  to 
wit;  f^t  one,  northeast  quarter  of  section 
two  (2),  township  (2fi)  twenty-six  of 
range  thirty-three  (33);  the  south  part  of 
the  north  half  of  tbe  northeast  quarter  of 
section  two  (2),  and  ten  acres  off  the  north 
end  of  the  \t-est  halt  of  the  southeast  quarter 
of  section  tn-o  (2), — all  in  township  twenty- 
six  (28),  of  range  thirty-three  (33),  con- 
taining one  hundred  and  eighteen  acres, 
more  or  less."  If  the  last -mentioned  con- 
veyance was  the  ordinary  (quitclaim  deed, 
which  seems  the  necessary  inference  from 
the  record  and  the  admissions  of  the  parties, 
it  operated  to  vest  in  defendant  all  the 
right,  title,  and  interest  of  Jackson  in  and 
to  the  property  described,  together  with  all 
the  rights,  privileges,  and  appurtenaneea 
thereto  pertaining.  Now  one  of  these  rights 
and  privileges  was  tlie  benefit  of  George  W. 
Johnson's  covenants  of  seisin  and  warranty, 
and  the  quitclaim  deed  operated  to  substi- 
tute defendant  for  Jackson  in  respect  of  that 
benefit,  so  that  it  is  not  so  much  a  question 
of  the  inurement  running  througli  a  quit- 
claim deed  as  of  an  assignment  of  the  cove- 
nant. Upon  ever;  consideration  of  reason 
and  common  sense  it  ought  to  be  held  that 
when  a  grantee,  enjoying  the  benefit  of  a 
prior  covenant,  undertakes  to  convey  all  his 
interest  in  a  tract  of  ground,  with  all  the 
rights  and  privileges  appurtenant  thereto, 
his  grantee  will  snceeod  to  the  enjoyment  of 
the  eovcuant,  and  especially  is  that  true 
when  the  covenant,  by  its  very  terms,  runs 
to  him  and  his  assigns,  as  is  the  case  here. 
Immediately  upon  Jackson's  quitclaim  con- 
veyance to  defendant,  (I'e  benefit  of  the  cove' 
nant  made  to  Jackson  passed  to  his  grantoe, 
the  defendant,  who  continues  to  enjoy  it 
until  he,  in  turn,  conveys.  In  other  wori^ 
the  covenant  runs  with  the  laud.  In  Allot 
V.  Kennfdy,  »1  iia.  324,  2  8.  W.  142,  we  un- 
equivocally held  that  a  covenant  of  seisin 
ii  a  covenant  of  indemnity,  and  runs  with 
the  land,  and  that  a  cause  of  action  for 
damages  tor  the  breach  of  such  covenant  is 
assignable;  and  in  Langenberg  v.  Heer  Dry 
Goods  Co.  74  Mo.  App.  12,  where  the  deed 
from  the  plaintilT's  immediate  grantor  con- 
tained a  restriction  to  aots  done  by,  througli, 
or  under  him,  it  was  contended  that  for  that 
ii-iiHon  there  was  no  transfer  to  the  plain- 
tilT  of  the  covenants  of  the  original  grantor. 
But  the  court  said;  "This  position  cannot 
be  maintained.  The  restriction  in  question 
merely  limited  the  obligation  of  the  maker 
of  the  deed  containing  it,  and  in  no  wise 
the  obligation  of  a  maker  of  a  prior  deed 
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*.-ont«iniug  covpnants  without  any  resti' 
tion."  These  cases  are  in  accord,  not  only 
ivith  tlie  previous  rulings  in  this  state,  but 
niao  with  tlie  weight  of  autliority  elsewhere. 
Lockicood  V.  Hturdevant,  6  Conn.  373;  Hay- 
mond  V.  KagmoH^,  10  Cuah.  131;  Smith  v. 
ntrong,  14  Pick.  128;  AhhoH  v.  Allen,  14 
jolina.  254;  Kincaid  v.  Bnltain,  5  Sneeit, 
123;  Garfield  v.  Witliam$,  2  Vt.  328.  So, 
ill  this  case,  the  quitclaim  of  his  grantee 
could  nut  affect  the  measure  of  Geofpi  W. 
-Johnson's  liability  on  his  covenants;  and,  if 
his  grantee  hag  conveyed  the  property,  luid 
Assigned  the  covenants  which  run  witii  the 
land,  to  dcfendnnt,  then  the  latter  is  entitled 
to  all  the  benefits  arising  from  them 
■tame  mmtner  as  George  W.  Johiiwu's 
grantee  would  have  been  if  he  had  not  <-on- 
veyed  to  defendant.  It  is  not  different  be- 
cause tiie  deed  to  the  latter  Is  a  quitclaim 
deed.  Such  an  instrument  was  sufhcient  to 
invest  the  latter  with  all  the  rights  of  his 
grantor.  In  principle  there  would  seem  to 
be  but  little  difference  in  this  respect  be- 
tween a  ijuitclaim  deed  and  the  deed  of  a 
speciol  master  tinder  a  decree  of  foreclosure 
And  sale,  which  conveys  only  the  right,  title, 
and  interest  o[  the  defendant  mortgagor. 
Both  conveyances  pass  the  same  estate  in 
tvtent, —  that  is,  whatever  the  grantor  or 
■DortffSgor  ha«,  whether  it  be  fee  simple, 
life  estate,  or  remainder;  and  in  a  caae  in- 
volving such  a  special  master's  deed  «e  held 
that  the  right  of  inurement  which  a  rail- 
road company  would  hnvc  enjoyed  pasrted 
to  the  grantee  in  the  master's  deed.  Fordyce 
y.  itapp,  131  Mo.  354,  33  S.  W.  57.  In  Jeikii 
V.  Quinn,  137  N.  Y.  223,  33  X.  K.  370,  a 
covenant  to  pay  an  existing  mortgage  in  a 
deed  of  conveyance  was  held  to  run  with 
the  land,  and  to  pass  to  a  subsequent  grantee 
under  an  ordinary  quitclaim  deed;  and  a 
fiimiUr  ruling  was  made  in  Hunt  v.  Ami'dun, 
4  Hill,  345,  40  Ain.  Dec.  283,  and  also  in 
Beddoe  V.  Wad^tcorlh,  21  Wend.  120,  U]>on 
the  theory  that  a  quitelaim  deed  U,  in  ef- 
fect, an  assignment  of  the  covenants.  A 
like  concluaion  woa  announced  in  HaundeTt 
V.  Fianiken,  77  Tex.  002,  14  S.  W.  238,  and 
in  f'&icera  v.  Patten,  71  Me.  593;  the  court 
there  saying;  "They  [the  covenant*]  were 
a  part  and  parcel  of  his  right,  title,  and  in- 
terest in  the  land.  He  assigned  and  sold 
nil  his  rights  and  interests.  Such  a  de- 
scription would  certainly  be  as  effectual  as 
a  mere  deed  of  release  would  be,  and  covc- 
iia.nts  of  warranty  may  descend,  through 
tHe  operation  of  deeds  that  are  mere  naked 
releases,  indefinitely  from  party  to  party. 
IPiUon  V,  Widenhani,  61  Me.  566;  Brotcn  v. 
Staplei,  28  Mo.  497,  48  Am.  Dec,  504."  And 
accordingly  it  was  ruled  that  the  after-aC' 
<]uired  t4tle  inured  to  the  per^wn  holding  un- 
der the  first  grantee,  however  remote  from 
him  in  the  line  of  title,  and  that  the  suc- 
tession  was  not  broken  ty  an  intervening 
■deed,  which  conveyed  only  the  grsntor'* 
right,  title,  and  interest  in  the  land. 

But  plaintiffs  make  contention  that,  be- 
cause the  general  description  in  the  war- 
ranty deed  of  Qeorge  \V.  Johnson  concluded 
irith  the  words,  "  being  the  interest  I  hold 
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tin  heir  at  law  of  said  deceased,  and  the  in- 
terest acquired  by  purehaKe  of  John  K. 
Johnson  and  Millian  Johnson,  heirs  at  law 
of  said  deceased,"  etc.,  the  particular  estats 
intended  to  be  conveyed  is  so  specified  and 
limited  a^  to  take  the  deed  out  of  the  opera- 
tion of  the  statute,  under  the  rule  estab- 
lished in  Hogjf  v.  Hhoab,  13  Mo.  365 ;  Vatle 
V.  Clemem,  18  Mo.  486;  Oibaon  v.  Chouteau, 
3D  Mo.  sm-,  and  kindred  cases.  But  an  ex- 
amination uf  these  cases  discloses  that  in 
each  of  them  t1>e  conveyance  was  not  of  any 
particular  interest,  but  only  the  whole  inter- 
est of  the  grantor  at  the  time  of  the  convey- 
ance, whatever  it  may  have  amount«d  to. 
From  the  wording  of  the  granting  clause 
above  quoted  it  mii^t  be  apparent  that  the 
<lpcd  purports  to  convey  "  three  undivided 
»>vcnths  in  and  to  the  following  described 
land,  to  wit:  .  .  .  Lot  one,  northeast 
qiiiiiter  nection  two,"  etc  It  is  not  otherwise 
Im-RUsc  lietween  the  word  "  land  "  and  the 
iiord  ■'  lot  "  there  is  inserted  parenthetically 
the  phrase,  "  being  the  real  estate  of  Pleas- 
ant Johnson,decei^ed,%ite  of  Newton  county, 
Missouri,  and  being  the  Interest  I  hold  aa 
heir  at  law  of  said  deceased,  and  the  intar- 
e»t  n<'quired,"  etc.  The  case  is  exactly  as 
if  the  deed  read  thus:  "Three  undivided 
sevenths  of  lot  one,  northeast  quarter  sec- 
tion two,"  etc.,  "  being  the  real  estate  of 
Pleasant  Johnson,  deceased,  and  being  the 
inteiest  I  hold  as  heir  at  law  and  the  inter- 
est acquired,"  etc.  The  designation  of  the 
property  conveyed  as  a  part  of  the  real  es- 
tate formerly  owned  by  Pleasant  'Johnson, 
i>nd  of  th«  three  sevenths  as  the  portion 
which  the  (;rantor  acquired  by  descent  and 
by  purchase,  is  surplusage,  and  cannot  serve 
to  i-estrict  the  grant  any  more  so  than  would 
he  the  case  were  one  to  convey  land  with 
general  eoi'enants  of  warranty,  and  then  re- 
fer to  the  tract  conveye<l  as  formeriy  owned 
Ly  John  Smith.  Tlic  cases  on  which  plain- 
tiffs rely  pi'ocecd  upOn  the  theory  tliat  by  the 
particular  words  used  it  is  apparent  that 
the  grantor  intended  to  convey  only  that  in- 
terest which  he  then  had.  It  cannot  be  ao 
in  this  case,  because  the  grantor  expressly 
conveys  tliree  sevenths,  and  the  words  desig- 
nating the  source  from  whom  he  acquired 
the  three  sevenths  do  not  cut  down  the  quan- 
tity conveyed.  Suppose  he  had  attempted 
to-  convey  hia  own  snare  and  that  formerly 
of  his  sister,  and  had  said  "two  seventiu, 
being  my  shai'e  and  that  acquired  by  my 
brother,"  using  the  word  ■'  brother  "  instead 
of  "  sister,"  would  the  misuse  of  the  words 
operate  to  cut  down  the  fraction  conveyed  T 
Obviously  not.  So  the  mere  attempt  to 
designate  the  source  from  which  he  acquired 
the  interest  conveyed  does  not  take  the  deed 
out  of  the  statute.  A  dilTerent  case  might 
have  been  presented  had  the  dcscriptiva 
clauae  of  the  deed  omitted  mention  of  the 
fraction  "  three  sevenths." 

As  a  further  argument  against  the  conten- 
tion of  defendant,  it  is  asserted  that  an  heir 
cannot,  before  the  death  of  his  ancestor,  con- 
vey his  expectancy,  and  that  the  law  ought 
not  to  enforce  on  him  against  his  will  what  it 
would  not  let  him  do  if  he  desired;  but  w« 
48 
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cannot  yield  to  that  argument.  The  cases  in 
which  a  gale  of  an  expectant^  in  lands  of  a 
living  ancestor  liaa  been  enforced,  even  at 
law,  through  the  doctrine  of  estoppel  spring- 
ing from  the  covenants  in  a  dmd,  are  numer- 
ous. BteeU  V.  Frienon,  SS  Tenn.  430,  3  S. 
W.  049;  Bohon  v.  Bohon,  78  K;.  408;  Bom«* 
V.  Bkinner,  3  Pick.  52 ;  Robertson  v.  Wilson, 
38  N.  H.  48;  Hoiue  v.  McCormick,  57  N. 
Y.  alO;  Halig  v.  Dodge,  127  Ind.  31,  25  N. 
K.  182,  Followed  and  Approved  in  Jerauld 
v.  Dodge.  127  Ind.  COO,  25  N.  E.  186;  Fatr- 
laaks  V.  Williamton,  7  Me.  90;  ISIover  v. 
Eycleihimcr,  40  Barb.  84 ;  Rosenthal  v.  Uay- 
kugh,  33  Ohio  St.  155:  Hmri  v.  Fogg.  00  Me. 
4711.  Upon  full  conHi deration  of  the  ques- 
tion, it  luuiit  lie  held  that  defendant,  as  as- 
signee of  the  covenants  contained  in  the  war- 
rantj  deed  from  Georftc  W.  Johnson  to  Wil- 
liam Jackson,  is  entitled  to  whatever  in- 
IcrcBt  Johnson  subsequently  acquired. 

We  are  next  concerned  with  the  inquiry 
whether  or  not  George  W.  Johnson  acquired 
any  interest  by  virtue  of  the  quitclaim  deed 
of  bis  mother  underrate  of  November  Ifl, 
1875.  Tliat  instrument,  by  its  plsjn,  unvar- 
nished terms,  purports  to  transfer  to  him  an 
undivided  one  seventh  of  all  her  ri^rhts,  title, 
and  interest  in  and  to  the  property  over  the 
reapeetive  interests  in  which  this  contro- 
versy arose.  ^Vithin  its  whole  length  and 
breadth  there  is  no  word  tending  to  support 
the  contention  of  plaintilTx  that  it  was 
merely  the  reconv^ance  to  him  of  the  sup- 
posed land  he  had  theretofore  transferred 
to  her  in  fear  of  the  result  of  his  domestic 
diilkulties.  That  supposition  ia  derived 
■olely  from  tlie  existence  of  his  prior  deed 
to  ber,  and  the  testimony  of  his  sister  as  to 
conversations  between  him  and  their  mother 
regarding  the  deed,  all  of  which  were  with- 
out the  hearing  of  defendant.  This  testi- 
mony, even  if  properly  admitted,  would  be 
imuifticient  for  the  purpose  of  overturning 
the  deed.  It  was  not  corroborated,  and 
would  not  have  been  sulBcient  against 
George  W.  Johnson  even  if  be  were  claiming 
under  the  deed;  and  there  is  no  principle 
of  law  by  which  it  would  be  any  more  ef- 
fective against  liia  grantee,  especially  when 
it  is  ahnwn  that  the  latter  is  a.  purchasei' 
for  value  without  noUce.  Solemn  written 
instruments,  which  the  parties  thereto  have 
allowed  to  stand  unquestioned  for  years, 
cannot  thus  be  ovci'turnetl,  and  robbed  of 
legal  cffiency  and  force,  by  the  unsupported 
testimony  of  one  wlio  asserts  the  overhear- 
ing of  a  conversation  between  those  particR, 
in  which  they  expressed  an  intent  and  pur- 
pose differing  from  that  which  they  have 
thus  set  down  in  writing.  To  permit  this 
would  be  to  embark  on  a  course  fraught  with 
the  gravest  dangers,  and  one  likely  to  pro- 
mote all  manner  of  fraud  and  chicanery; 
and  all  the  more  Is  this  true  where  the 
rights  of  third  parties  have  intervened, 
(ieorge  \V.  Johnson's  prior  quitclaim  deed 
does  not  supply  the  lack  of  proof.  Even 
when  considered  in  connection  with  the  t«sti- 
mony  of  Hannah  Johnson,  and  aided  by  the 
presumption  of  delivery,  it  is  ineffectual. 
It  passed  no  interest  to  hia  mother,  for  the 
SB  L.  R.  A. 


convey,  and  ttie  as- 
sertion of  reconveyance  necessarily  iroporta 
a  prior  conveyance  of  something.  The  par- 
ties may  have  bad  the  intention  contended 
for  t^  plaintiffs,  but  in  such  circumstances 
the  result  must  be  determined  by  what  they 
really  did.  Now.  under  our  law  as  it  stood 
when  Pleasant  Johnnon's  death  occurred  in 
187.1,  his  widow  immediately  took  the  same 
estate  in  the  homestead  which  he  himself 
had  {(hvgg  v.  Uragg,  05  Mo.  343;  Burgess 
v.  BovUs.  «9  Mo.  543,  12  S.  W.  341,  13  S. 
W.  IH);  HUouhn  v.  Wood,  57  Mo.  380:  Al- 
Irerhl  V.  Imbs.  3  Mo..  .\pp.  5S71  ;  and  in 
Vermont  (wlienw  came  the  Ktatule  then  in 
force)  the  derisions  are  of  the  same  effect 
[Mcflnni  V.  H'rby,  30  Vt.  254.  84  Xm.  Orv. 
iW4;  Day  v,  Adums.  42  Vt.  510).  That  es- 
tate was  a  fee  simple,  and  accordingly,  in 
March,  1873,  the  title  vested  in  Nancy  John- 
son. The  quitclaim  deed  of  her  son,  George, 
added  nothing,  but  she,  being  seised  of  th>- 
fee,  passed  to  him  nn  undivided  seventh  by 
her  conveyance  of  November  IB,  1875.  whirit 
he  in  turn  convej'ed  to  Jackson,  and  Jack- 
son conveyed  to  defendant. 

Next  for  determination  is  what  interest 
George  W.  Johnson  acquired  by  inberitanei- 
from'bis  mother;  for.  in  the  light  of  what 
has  already  been  said,  that  intei-est  would. 
under  our  statute  (Rev.  Stat.  1889.  |  8835; 
Rev.  Stat.  IHDl),  i  4501),  pass  to  defendant 
as  assignee  of  the  covenants  in  the  war- 
ronty  deed  to  Jackson.  Upon  her  death,  in 
1890,  the  prO[»erty  in  dispute  descended  U> 
her  heirs.  As  before  stated,  she  had  seven 
diildren,  including  the  absent  Charles  Ed- 
ward. If,  before  her  death,  he  died  intes- 
tate, and  without  issue,  the  share  of  G^rge 
W,  .Johnwn  and  his  five  brothers  and  sisten 
would  be  one  sixth  each,  but,  if  he  died  tes- 
tate, then  his  devisees  would  take  his  sliare, 
leaving  the  other  children  each  one  seventh, 
and,  if  he  died  intestate,  leaving  issue,  then 
such  issue  would  take  his  seventh.  Bamnm 
V.  flurnufli,  119  Mo.  63.  24  S.  W.  780.  While 
tlie  evidente  at  the  trial  might,  perhaps. 
supimrt  a  flndiiig  of  Charles  lUI ward's 
death  by  reason  of  his  long-continued  ab- 
sence, with  no  tidngs  from  or  of  him, 
does  it  warrant  the  conclusion  that  he  died 
intestate,  unmarried,  and  without  issue  t 
The  only  evidence  on  the  point  was  the  testi- 
mony of  bin  sister,  Hannah,  who  said  that 
he  bad  not  lieen  hearti  from  in  twenty  yeari;. 
and  tliat  at  the  time  of  bis  last  communica- 
tion lie  was  about  eighteen  years  old,  and 
unmnrrie<l.  *'  ho  fsr  as  slie  knew."  Her  testi- 
mony does  not  positively  prove  his  celibacy. 
It  is  negative  in  its  character,  and  only 
amounts  to  a  declaration  of  lack  of  positive 
knowledge  nn  her  part.  It  does  not  pre- 
clude either  the  possibility,  or  even  the  prob- 
ability, of  his  having  contracted  marriage 
before  the  time  of  his  last  writing,  or  im- 
mediately or  remotely  afterwards.  Mar- 
riages  without   the  knowledge  of   relative* 

were  they  ever  such ;  and  there  may  have 
been  many  reasons  why  he  choaa  to  leave 
them  in  ignorance.  At  best  it  can  only  \» 
said  that  there  is  no  presumpti '  *"  — 
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the  subject,  although  oTdinarii;  a  condition, 
whether  it  be  one  of  insolvency,  inaanity  of  a. 
thronic  n»turB  (  State  v.  Loice,  93  Mo.  547, 
5  8.  W.  889),  or  what  not,  once  shown  to 
exi^t,  is  presumed  to  continue  until  shown 
to  have  changed.  But  here  was  a  young  man 
last  heard  of  at  a  time  when  he  naturally 
would  be  unmarried,  but  approaching  that 
period  of  life  at  which  the  greater  number 
of  men  do  marry,  if  at  all,  and  no  better 
reason  is  apparent  for  preauniing  a  man  un- 
married until  ilia  death,  merely  becauw  that 
was  his  condition  in  hia  early  adolescence, 
than  for  the  presumption  that  he  spent  his 
life  in  sin  because,  according  to  the  creeds 
of  some  religious  denominations,  he  was 
bom  und^r  the  cloud  of  original  sin.  Fish, 
J,,  speaking  aa  the  organ  of  the  supreme 
court  of  Georgia,  in  Bennett  v.  State,  103 
Ga.  07,  fiS,  23  S.  E.  919,  said:  "There  is 
no  presumption  of  law  or  of  fact  that  a 
man  or  woman  ia  single,  nor  any  presump- 
tion to  the  contrary.  There  is  no  presump- 
tion that  a  man  is  not  a,  member  of  the 
church,  or  of  the  Masonic  or  any  other  or- 
der, simply  because  be  wag  not  a  member  in 
early  life.  Nor  can  it  be  inferred  that  a 
men  is  uneducated  from  the  fact  that  such 
was  his  original  condition.  Yet  there  is 
aa  much  reason  for  a  presumption  in  such 
cases  as  there  is  for  presuming  that  a  man 
is  unmarried  because  that  must  necessarily 
have  been  his  first  state.  It  may  be  that 
at  a  fixed  age  a  majority  of  persons  ore 
single,  and  that  at  a  more  advanced  age  a 
majority  are  married,  but  it  would  be  very 
unccvtain  and  unreliable  to  presume  that  a. 
particular  individual  of  either  age  was 
fdnglc  or  that  he  was  married.  Moreover, 
why  should  a.  man  in  a  civilized  community, 
who  is  competent  to  marry,  be  presumed  not 
to  have  entered  into  a  contract  of  marriage, 
when  no  presumption  arisea  that  he  has  not 
entered  into  any  other  kind  of  a  contract!" 
In  Vought  V.  WiitiamB,  120  N.  V.  253,  8 
L.  R.  A.  501,  24  N.  K.  1D6,— a  case  wtiere 
the  validity  of  a  title  to  real  estate  de- 
pended upon  the  death  of  a  party  long  ah- 
Hent, —  the  court  refused  to  indulge  the  pre- 
fumption    of   death    intestate   and    without 


and  existing  ia  applicable  to  a  cli 
dilferent  in  many  respects  from  the  case  at 
bar.  It  is  most  frequently  applied  to  ques- 
tions of  sanity,  possession,  insolvency,  and 
the  like ;  hardly  to  such  circumstances  as 
this  record  present.  If  it  cannot  bo  pre- 
sumed that  Charles  Edward  Johnson  died 
intestate  pnd  without  issue,  then  upon  the 
death  of  the  mother  his  brothers  and  sifters 
each  took  one  seventh;  and  the  remaining 
eevcnt^i  was  outt«tnnding  in  the  absent  one, 
or  his  heirs  or  devisees,  whoever  they  may 
be.  The  court  below  evidently  proceeded  on 
the  theory  that  Charles  Edward  Johnson 
died  intestate,  and  without  issue,  prior  to 
liis  mother's  death,  Hnd  the  parties  on  both 
fi!)  1^  R.  A. 


sides  measured  .their  respective  inteiesta 
under  the  same  theory,  dividing  up  among 
thenjselvea  the  interest  to  which  he  or  his 
legal  representatives  would  have  been  en- 
Utled. 

At  the  close  of  the  case  defendant  moved 
the  court  to  continue  the  case,  and  requira 
that  Charles  ICdward  or  his  unknown  heirs 
be  made  parties,  but  the  court  denied  tbe 
motion.  Defendant  excepted,  and  aosigned 
error  on  the  ruling  in  his  motion  for  a  new 
trial.  Our  statute  [Rev.  SUt.  1890,  j  4376; 
Eev.  Stat,  1889,  S  7135)  requires  that  every 
jierson  having  on  interest  be  made  a  party, 
and  in  Danieron  v.  Jameson,  71  Mo.  97,  ws 
held  that,  where  the  evidence  disclosed  that 
a  person  not  a  party  to  the  action  had  an  in- 
terest in  the  land,  no  partition  could  be  had 
unless  that  perron  were  made  a  party,  and 
properly  brought  into  court;  and  reversed 
the  judgment  for  that  reason.  Likewise,  in 
Eetes  V.  Nell,  108  Mo.  172,  18  S.  W.  1008,  it 
appeared  at  the  trial  below  that  one  of  the 
heirs  of  Henry  Nell  was  not  made  a  party. 
A  decree  denying  partition  was  HfBrmed  be- 
cause of  such  defect  of  parties.  It  was  there 
said:  "The  rule  in  partition  suits,  when 
conducted  in  chancery,  was  that,  unless  all 
persona  whose  'interests  in  the  subject-mat- 
ter of  the  suit  and  the  relief  sought  were 
bound  up  with  that  of  others'  were  brougjlit 
before  the  court,  and  made  subject  to  its  ju- 
risdiction, the  suit  would  not  be  entertained. 
'It  was,  therefoi-e,  indispensable  that  all  the 
ivitenants  not  uniting  in  the  petition  bo 
made  defendants'.  Freeman,  Cotenancy  & 
Partition,  £  403;  Bai-ncy  v,  Bullimore,  6 
Wall.  284,  18  L.  ed.  825;  Shields  v.  Barrote, 
17  How.  130,  15  L.  ed.  158.  This  rule  in 
equity  is  made  to  apply  to  our  atatutoiy 
procc^ings  for  partition  {i  7135),  provid- 
ing that  'every  person  having  any  interest  in 
such  premises,  whether  in  possession  or  oth- 
erwise, shall  be  made  a  party  to  such  peti- 
tion.' Dameron  v.  Jameson,  71  Mo.  97." 
Again,  in  Lilly  v.  ifenike,  120  Mo.  Joe.  eit. 
',10,  217,  28  8.  W.  043,  9U4,  Gantt,  J.,  speak- 
ing for  this  court  in  banc,  said:  '"The  rea- 
sons are  many  and  obvious  why  one  seeking 
a  compulsory  partition  should  be  required  to 
iiring  into  court  all  who  have  an  interest  in 
the  property  sought  to  be  divided.  The  lan- 
guage of  Judge  Miller  in  Barney  v.  Balti- 
moTe,  6  Wall.  235,  18  L.  ed.  82S,  is  most  ap- 
piopriato  here:  '  If  a  decree  ia  made,  which 
is  intended  to  bind  them  [the  absent  par- 
ties], it  is  manifestly  unjust  to  do  this  when 
they  are  not  parties  to  the  suit,  and  have  no 
opportunity  to  be  heard.  But,  as  the  decree 
cannot  bind  them,  the  court  cannot,  for  that 
very  reason,  afford  the  relief  asked  to  tbe 
other  parties.  If,  for  instance,  the  decree 
should  partition  the  land,  and  state  a~ 


in  each  piece  would  remain  as  before  the 
partition.  And  they  could  at  any  time  ap^ 
ply  to  tlio  proper  court,  and  ask  a  reparti-' 
tion  of  the  whole  tract,  unaffected  by  the  de- 
cree in  this  case.'  "  After  showing  the  ap- 
plication o(  these  remarks  to  the  case  then 
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in  hand.  Judge  Oantt  praceeda  thus: 


p&rtira  lo  the  suit  does  not  state 
cauae  of  action  in  partition,  either  under  the 
statut«  or  in  equity;  and  that  a  decree  ren- 
dered without  nringing  in  such  partjea  is 
eiToneouB  on  ita  faee,  and  will  be  reversed 
in  this  court  on  appeal  or  writ  of  cr 
though  no  motion  in  arrest  or  excepti 
made  in  the  trial  court  and  preserved  in  the 
bill  of  exceptions."  So,  in  a,  cane  where  the 
point  was  made  and  urged  at  the  trial  and 
Bet  up  in  the  motion  for  a  new  trial,  the  re- 
sult must  be  the  same. 

Thege  coniiderationa  compel  the  revcrtal 
of  the  decree,  and  the  remandinp  of  the 
cause  to  the  Circuit  Court,  with  itirections 
to  set  aside  its  interlocutory  decree  of  parti- 
tion and  sale,  as  well  aa  the  sale  thereunder 
made ;  to  enter  an  order  directing  the  special 
commissioner  who  made  the  same  to  refund 
to  the  purchaser  the  amount  paid  bj  hii 
his  purchase;  to  permit  plaintiffs  to  amend 
their  petition  by  making  Charles  ICdward 
Johnson,  if  alive,  or  liis  unknown  heirs  ~~ 
devisees.  11  he  be  dead,  parties  to  this  caui 
and  to  brinft  him  or  them  within  its  jurisdl 
tion;  and  thereupon  to  take  such  other  steps 
na  may  be  necessarj,  and  not  inconsistent 
with  this  opinion. 

All  concur. 

A  petition  for  rehearing  having  been  (tied, 
the  following  additional  opinion  was  handed 
down  October  27,  1002: 

Upon  the  stipulation  of  the  pnrties  to  this 
cause,  the  opinion  and  judgment  herein  are 
so  far  moditled  as  to  strike  out  both  of  the 
opinion  and  judgment  the  following  portion 
thereof,  to  wit:  "With  directions  to  set 
ando  its  interlocutory  decree  of  partition 
and  sale,  as  well  as  the  sale  thereunder 
made ;  to  enter  an  order  directing  the  special 
commissioner  who  made  the  same  to  refund 
to  the  purchaser  the  amount  paid  by  him  on 
his  purchase;  to  permit  plaintiffs  to  amend 
their  petition  by  making  Charles  Edward 
Johnson,  il  alive,  or  hia  unknown  heirs  or 
devisees,  if  he  be  dead,  parties  to  this  cause, 
and  to  bring  him  or  them  within  its  juris- 
diction." 'riiis  will  be  done,  and  the  opin- 
ion, as  moditled,  will  stand,  the  judgment 
being  reversed  and  the  cause  remanded,  but, 
as  stipulsted,  without  further  directions 
than  that  the  cau.te  shall  proceed  in  accord- 
ance with  the  opinion. 


STATE  of  Missouri,  Reipt., 
K.  Russell  BARTLKrr,  Appt. 


NOTB. — As  to  fXlenl  ot  right  ot  si'lf-flefcnse 
In  case  at  aiisnult  by  use  of  deaill;  weapon,  see 
also,  la  Ihli  series.  Drysdale  v.  Btate  (Ga.)  fl 
L.  11.  A.  424:  I'eople  T.  Pearl  (Mlcb.)  4  L.  B. 
A.  TOU.  and  Gutiman  v.  Clsncj   (Wis.)  68  L. 


bound  to  retreat  btfors  taking  o 

detend  himself. 
A    pen  OB    Is    jBBliard    !■    ■■■>■    ■ 

Ar«dlF  weapoa  to  defend  binself  froB  a 

public  Khlpplnft  b;  one  Ereatlj  his  sapeilor 

phrslcallr. 
I.     Tlie  riKbt  to  detead  oae's  iiclf  trOH 

■  pBlilie  taor«e  nUpplas  Is  not  drfMted 

br  the  circulation  ot  slanders  about  relatives 

□I  the  sBsallint. 
I.     Ab  objHlloB   that   erldeaee  offered 

Is  laeoiapFtFHti  ImmaterlaJ,  and  Irrelevant 
:  If  the  evidence  Is  "no  evidence  at 


ati." 


by  the  proaecntlnB  attDrue;  of  (he  niuttj  la 
which  It  orlglnalPd,  after  It  has  liees  removed 
for  trial  lo  another  countj. 

(December  IS,  IftOS.) 

APPKAL  by  defendant  from  a  judgment  ol 
the  Circuit  Court  tor  Lewis  County  con- 
victing him  of  murder.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Uestrs.  BiMir,  MArehwid,  *  Bovae, 
for  appellant: 

Edwards  was  not,  and  could  not  have 
been,  justified  in  his  attack  upon  Bartlett 
on  the  day  of  the  tragedy;  and  Bartlett.  be- 
ing pursued  as  he  was,  was  clearly  justiDed 
in  firing  upon  Edwards  ea  he  did. 

The  otiice  of  Bartlett  was  as  sacred  to  him 
as  his  castle  or  domicil. 

Uorgan  v.  Durfee,  69  Mo.  499,  33  Am. 
Rep.  SOS;  ^'fale  v.  Uattkeic;  148  Mo.  185, 
4U  S.  W.  1085. 

it  must  be  proved  that  provocations  took 
place  at  the  time  of  the  assault,  and  that 
the  assault  would  not  have  been  made  but 
for  the  provocations. 

Coltina  v.  Todd,  17  Mo.  S37;  Uurray  v. 
Bcyne,  42  Mo.  472;  Slate  v.  Uamble,  ll» 
Mo.  42T,  24  8.  W.  1030;  Stale  v.  Hudspeth, 
130  Mo.  12,  61  8.  W.  483;  Stole  t.  Rigger- 
non,  167  Mo.  305.  B7  8-  W.  1014;  €o*e  v. 
V-Utne^,  ft  Mo.  627. 

Tlicre  can  be  no  malioe  without  a  motive. 
No  motive  upon  the  part  ai  Bartlett  to  in- 

Kre  or  kill  Edwards  was  shown;  there  could 
no    malice    without   insult,   enmity,  nr 
wrong  doing. 

Statt  V.  i'Of-lfoic,  BO  Mo.  608,  69  Am.  Kep. 
33,  4  S.  W.  14;  Slate  v.  Rapp,  142  Mo.  443, 
44  S.  W.  1131;  State  v.  Higgeraon,  1S7  Mo. 
3U5,  57  S.  W.  1014;  Stale  v.  Evant,  158  Mo. 
589,  GO  S.  W.  904. 

The  state,  havinR  failed  to  show  that 
Bartlett  brought  on  the  conflict,  or  provoked 
the  assault  on  March  8,  that  he  might  have 
an  opportunity  to  wieak  his  revenge  and 
malice  upon  Edwards  by  killing  him,  left 
Bartlett  entitled  to  his  full  self-defense. 

mate  V.  Partlott,  90  Mo.  608,  50  Am.  Rep. 
31,  4  S.  W.  14;  Stare  v.  Rapp,  142  Mo.  443, 
44  S.  W.  1131;  Stale  v.  Higgerson.  ml  Mo.  | 

395.  67  S.  W.  1014;  Slate  v.  BokIcs,  Hd 
Mo.  6.  47  8.  W.  892;  State  v.  aoUingeicorth, 
150  Mo.  178,  60  S.  W.  1087;  Stale  v.  Starr,  i 

38  Mo.  270;  Slate  v,  Hatoii,  75  Mo.  S8fl: 
Nicholi  V.  Winfreg.  79  Mo.  544:  State  t. 
Harrod,  102  Mo.  590,  15  8.  W.  373;  State  v.  I 
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UaiOiewt.  148  Mo.  186,  4»  S.  W.  1035; 
Utale  V.  Smith,  114  Mo.  406,  21  S.  W.  827 ; 
Stale  V.  Hneed,  01  Mo.  6S3,  4  S.  W.  411. 

When  both  parties  are  actually  combBt' 
ing  at  the  time  the  mortal  stroke  is  given, 
tbe  slater  is  then  guilty  of  nianslau^ter; 
but  il  the  Blayer  has  not  Legun  to  fight,  or, 
having  begun,  endeavors  to  decline  any  fur- 
ther struggle,  and  afterwards,  being  closely 
Eressed  by  his  antagonist,  kills  him  to  avoid 
is  own  destruction,  this  is  homicide  excus- 
able by  self-defense. 

4  111.  Com.  184. 

The  defendant  had  the  right,  when  at- 
tacked, to  presume  that  tlie  attack  was  to 
carry  out  the  threats  of  Edwards. 

State  V.  Hloan,  47  Mo.  004;  State  v.  El- 
kins,  U3  Mo.  ISO;  State  v.  Alexand«r,  66 
Mo.  148;  1  Bishop,  New  Crim.  Law,  §  872, 
p.  625. 

Defendant  may  act  more  promptly  when 
three ta  are  made  and  communicated  to 
him. 

Htate  V.  A'l'oiw,  65  Mo.  676. 

Where  threats  are  communicated  to  de- 
fendant, ajid  he  is  asaaulted,  his  right  of 
aelf-defense  exists,  though  his  assailant  only 
intends  to  frighten  him. 

/Md. 

Messrs.  Xdward.  O.  Omir,  Attorney  Gen- 
eral, and  Sam  B.  JeBrlei,  for  respondent: 

There  can  be  no  question  but  that  the 
prosecuting  attorney  bad  a  right  to  amend 
nia  intonnation  if  he  saw  proper  to  do  io. 

Hughes,  Crim.  Law  t  Proc.  g  2776;  Long 
V.  People,  13S  111.  441,  10  L.  E.  A.  48,  25  N. 
E.  861;  Trvitt  V.  People,  68  lU.  618;  State 
T.  I/a66anJ,  71  Vt.  406,  45  Atl.  751;  State 
T.  Btebtiitis,  29  Conn.  463,  711  Am.  Dec.  223 ; 
1  Bishop,  Crim.  Proc.  2d  ed.  i  1215. 

To  obtain  a  verdict  of  acijuittal,  it  shoold 
have  appeared  to  the  satisfaction  of  tbe 
jury  that  defendant  apprehended  a  design 
on  the  part  of  Kdwarda  to  inflict  death  or 
great  personal  injury  upon  him. 

State  V.  Parker,  106  Mo.  217,  17  S.  W. 
ISO;  Slate  v.  Balencell,  105  Mo.  600,  16  S. 
W.  053:  Stntc  v.  Duncan,  110  Mo.  206,  22 
8.  W.  600. 

Tbe  apparent  danger  must  be  such  that  tbe 
defendant  must  twlieve,  and  have  good  rea- 
son to  believe,  that  he  cannot,  without  fur- 
ther hazard,  deliver  him<(clf  except  by  strik- 
ing the  fatal  blow. 

Stale  V.  WiUon,  08  Mo.  440,  11  S.  W.  985. 

The  right  to  strike  in  self-defense  does  not 
arise  until  the  person  claiming  it  has  done 
all  things  reasonable,  in  his  power,  to  avoid 
it 

Slate  V.  Kloes,  117  Mo.  501,  23  S.  W.  780; 
SlaU  V.  I^ois,  118  Mo,  70,  23  S.  W.  1082; 
Stale  V.  HicMm,  »5  Mo.  323,  8  S.  W.  252. 

The  fact  that  deceased  was  advancing  up- 
on defendant,  with  no  reason  on  the  part  of 
the  defendant  to  believe  that  it  was  with  in- 
tent to  kill  or  inflict  great  personal  injury, 
did  not  justify  the  defendant  in  taking  his 

State  V.  Broicn,  04  Ho.  307. 
A  deadly  weapon  cannot  be  used  with  in- 
tent to  kill,  in  repelling  a  nonfelonioua  as- 


Slate  V.  Sloan,  47  Mo.  604 ;  Stale  v.  Stock- 
n,  01  Mo.  383;  State  v.  Qonce,  87  Mo. 
17 ;  Slate  v.  Fergnton,  26  Mo.  App.  8. 


8berwo«d,  P.  J.,  delivered  the  opinion  of 
the  court: 

Fi'Osecuted  on  information  filed  in  the 
Scotland  circuit  court  for  the  murder  of 
Wm.  D,  Kdwards,  on  change  of  venue  to 
Lewis  county  defendant  was  found  guilty  of 
manslaughter  in  the  fourth  degree,  and  hiii 
punishment  assessed  at  two  years  in  the  pen- 
itentiary. The  amended  information  filed 
in  I*wiB  county  by  the  prosecuting  attorney 
of  Scotland  county  charged  the  crime  to 
have  been  done  t^  shooting  Edwards  to 
death  with  a  revolver.  The  testimony  in 
tbe  bill  of  exceptions  in  this  cause  covers 
nearly  700  typewritten  pages.  Of  course, 
there  is  no  manner  of  necessity  for  covering 
such  an  immense  acreage  of  space  as  this 
transcript  covers.  The  whole  meat  of  this 
case  can,  by  proper  condensation,  find  ample 
room  in  a  transcript  of  100  pages  or  less. 
1'lie  controlling  facta  in  this  cause  are  few 
and  simple,  but  the  controlling  facts  were 
not  allowed  to  control  in  this  instance,  as 
will  preEsently  be  seen, 

E.  Russell  Bartlctt,  the  defendant,  is 
something  past  middle  age,  almost  blind  by 
reason  of  ncarMghtedncss  and  chronic  weak- 
ness of  the  eye9,  very  frequently  afflicted 
with  rlieumstism,  and  so  very  badly  rup- 
tured that  often  he  would  be  in  a  dangeroua 
condition  for  hours  together,  and  would  have 
to  have  immediate  medical  attention  and  re- 
lief. His  eyesight  was  so  short  in  its  range 
that  the  paper  he  would  read,  he  would  have 
to  hold  within  3  or  4  inches  of  bis  eyes,  and 
frienfli  and  relatives  whom  he  would  meet 
In  the  street  or  at  home  he  could  not  recog- 
ni7.e,  only  at  a  ahoit  distance,— 3  or  4  feet, 
and  hut  little  further,  and  then  onl^  when 
the  light  was  back  of  the  person  seeking  rec- 
ognition. But  he  could  recognize  persons  by 
tiicir  voices,  and  by  addressing  him  ae  they 
met  or  passed  him  on  the  street  was  the 
usual  and  customary  way  his  friends  and 
acquaintances  had  of  apprising  him  of  their 
presence  and  identity.  It  crops  out  in  sev- 
eral places  in  this  record  that  defendant  had 
enemies,  who,  it  appears,  were  some  of 
those,  or  else  friendly  to  those,  men,  several 
of  whom,  for  their  misdeeds  and  forged 
deeds,  defendant  had  assisted  in  prosecuting 
and  in  placing  them  in  positions  of  absolute 
security  in  adjoining  states  to  ours.  De- 
fendant had  been  swindled  out  of  some  $750 
by  reason  of  a  forged  mortgage,  and  after 
that  seemed  fully  determined  on  giving  to 
meu  who  dealt  in  such  wares  a  vigorous  and 
incessant  prosecution.  Realizing  how  bitter 
hia  enemies  were,  and  how  helpless  was  hin 
condition,  both  because  of  defective  vision,  as 
well  as  other  more  serious  physical  defects, 
already  uientioned,  he  sent  for  hia  nephew. 
Bliss  Glaze,  a  boy  about  eighteen  yeara  old, 
who  lived  a  few  miles  from  Memphis,  to 
come  and  stay  with  him  and  his  family  at 
his  house,  and  be  "eyes"  for  him,  so  as  to 
notify  him  of  approaching  danger,  and  also 
to  assist  in  case  of  attack.    This  waa  some 
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three  weeks  before  tbe  occurrence  whicb 
gave  origin  to  the  present  prosecution.  De- 
fendant's wife  was  also  seemingly  apprehen- 
sive or  cognizant  of  danger  threatening  him, 
for  she  let  her  nephew  have  some  money 
with  wlilch  to  purchase  a  revolver,  which  he 
wore  as  be  accompanied  hia  uncle  around  the 
town  of  Mempliis,  and  wore  it  r^ularljr 
aft^r  the  aBss.uIt  mmle  on  hia  uncle  by  Wni. 
D.  Edwards  at  the  Reveille  office  on  the  6th 
of  Morch.  At  the  foot  of  the  stairway,  on 
the  street,  Wm.  D.  Edwards,  when  he  came 
down  froni  the  Reveille  ofijce,  bawled  out  to 
defendant,  who,  having  left  that  office,  wbb 

then  going  up   street,  "Q d  d you, 

BsrtlettI  I'll  get  you  yet,"  To  other  per- 
sons, on  the  next  day  after  the  scene  in  the 
Reveille  ofUce,  Wm.  D.  Edwards  said  Scot- 
land county  waa  not  big  enough  for  both 
him  and  defendant  to  live  in.  To  &uotber 
witness  he  said  he  was  going  to  run  a  big 
bluff  on  defendant,  etc.  Otbei'  threats  of 
various  kinds  had  been  made  by  Wm.  D. 
Edwards  against  defendant,  and  of  these  he 
had  been  warned  on  several  occaaions.  All 
of  these  threats  were  baaed  on  toe  failure  of 
defendant  to  make  retraction  of  a  certain 
atatemcnt  defendant  had  made  of  Jno.  A. 
Edwards,  a  brother  of  Wm.  D.  Edwards,  be- 
ing in  jail  or  in  the  penitentiary  at  Fair- 
field, Iowa.  Sometimes  these  threats  were 
to  the  elfect  that,  if  defendant  did  not  re- 
tract the  statement  he  had  made  about  the 
brother  of  n'ni.  D.  Edwards,  the  latter 
would  "horaewhip  him,  just  so  as  to  disgrace 
him  a  little  bit"  Sometimes  the  threats 
were,  "If  be  don't  retract,  I'll  beat  Iteil  out 
of  him.''  Sometimes  the  threat  became 
murderous  in  its  fierceness,  to  the  effect 
"that,  unless  he  takes  it  bade,  I'll  take  my 
knife  and  cut  the  son  of  a  b — ■ —  to  pieces." 
At  other  times  Wm.  D.  Edwards  made  simi- 
Jsr  threats  about  using  a  revolver  on  defend- 
ant I  stating  be  bad  one,  and  a  knife.  Some- 
times Wm.  D,  Edwards,  being  told  that  it 
would  be  dangerous  to  crowd  on  defendant, 
*  crippled  and  weakly  man, — that  be  would 
shoot,— he  reulied,  "Tlie  boys  says  he  won't." 
Being  told  tliat  he  bad  better  not  assault 
defendant!  that,  in  any  event,  he  would  be 
fined  for  doing  so, — replied  that  "There's  no 
danger  of  being  fined  in  Memphis  for  beat- 
ing Bartlett."  This  last  remark  shows  very 
«leariy  that  the  current  of  public  feeling  in 
Memphis  (or  at  least  that  Edwards  thought 
so)  was  evidently  flowing  against  defendant. 
This  tact  is  further  exemplified  by  the  addi- 
tional fact  that  when  Wm.  D,  Edwards,  with 
a.  revolver  in  his  pocket,  was  lying  in  wait 
for  defendant  on  the  6tb  or  7th  of  March, 
and  telling  witness  what  be  would  do,  etc., 
after  finding  Bartlett  did  not  pass  by  he 
gave  his  revolver  to  a  companion  and  went 
away.  Defendant,  at  the  meeting  in  the  Re- 
veille office,  had  admitted  to  Wm.  D.  Ed- 
wards that  his  brother  was  at  Wichita,  and 
not  in  the  penitentiary,  but  refused  to  sign 
the  retraction  tendered  him,  because,  as  he 
■aid  at  the  time,  it  was  not  a  fair  statement 
What  were  the  contents  of  that  paper  is  like 
locating  the  grave  of  Moses,  Defendant 
also,  uter  going  to  Wichita,  where  he  saw 
50  L.  K.  A. 


Jno.  A.  Edwards,  said  some  time  in  Decem- 
ber or  January,  after  his  return,  that  Jno, 
A,  Edwards  waa  not  the  man.  Some  per- 
sona, it  seems,  who  knew  Jno.  A.  Edwanis 
when  he  formerly  lived  in  Scotland  county, 
had  told  defendant  that  a  pbotograph  of 
Brown  or  Bouner,  etc.,  waa  a  picture  of  Jno. 
A.  Edwards,  and  thus  defendant  was  led  in- 
to error  by  such  misinformation.  And  de- 
fendant, complying  with  a  request  from  Jno. 
A.  Edwards  to  that  effect,  sent  for  the 
Hydcs,  whoj  it  seems,  were  couaina  of  Jno. 
A.  Ed  ward  t,  frankly  confessed  hia  error, 
apoliH^ized  for  it,  and  re^iuested  them  to  in- 
form Wm,  D,  Edwards  of  the  apology;  but 
whether  this  message  was  ever  delivered, 
does  not  appear.  To  several  other  persons, 
defendant  made  similar  statements,  and  re- 
quested them  to  tell  his  friends  of  what  he 
had  acknowledged.  On  or  about  1:30  in  the 
afternoon  of  March  Bth,  defendant,  who  had 
been  suffering  for  two  months  with  severe 
hemorrhage  of  the  bowels,  and  almost  in  a 
state  of  nervous  prostration,  at  the  request 
of  his  wife,  because  it  was  raining  a  little, 
and  he  had  recently  suffered  from  rheuma- 
tism, took  bis  daughter's  umbrella,  which 
she  brought  him  (as  she  and  a  companion 
wished  to  use  his},  and  started  downtown, 
accompanied  Iw  bis  nephew,  Glaze,  lliiii 
umbrella,  whicn  defendant  carried  in  his 
hand,  had  a  halt-crooked  handle,  such  as 
unibrellaH  usually  have,  and  could  readily  be 
taken  for  a  cane,  were  only  the  handle  seen. 
On  arriving  dowTitown,  as  defendant  and  his 
nephew  were  approaching  his  office,  or  at 
least  in  the  near  vicinity  of  it  (Wm.  D.  Ed- 
wards, accompajtied  by  his  faithful  Ueuteo- 
ant.  Bob  Board),  Edwards,  with  a  rawhide 
whip,  covered  with  cloth,  loaded  with  iron  at 
the  butt,  and  weighing  half  a  pound,  and 
which,  with  lash,  measured  5  feet,  came  up 
behind  defendant,  when  Edwards,  without  a 
word  to  defendant,  began  striking  defendant 
over  the  shoulders  and  on  the  back  of  the 
head  with  the  lash  of  the  whip  with  such 
force  that  the  swish  of  the  blows  of  the 
whip,  according  to  one  of  the  state's  own 
uitnesses,  was  so  loud  as  to  be  beard  by  him 
clea.r  across  tlie  square,  a,  distance  of  some 
500  feet.  At  the  same  moment.  Board,  who 
pretends  he  did  not  know  Edwards  "had  a 
whip  at  the  time,"  immediately  sprang  for- 
ward and  caught  defendant's  nephew,  Glaze, 
and  held  him  fast.  Asked  what  Gla^c  had 
done  to  make  him  seize  him,  he  said  nothing, 
and  flnalty,  being  pressed  for  a  reason,  said, 
"I  caught  him  to  keep  him  from  catching 
Edwards."  One  of  Edwards'  blows  struck 
defendant  in  the  back  of  tlie  bead,  and  the 
lash  of  the  whip  naturally  flapped  around, 
and,  doing  so,  struck  defendant  in  the  ball 
of  hia  right  eye,  giving  him  great  pain,  and 
causing  momentary  blindness  in  that  eye, 
and  in  the  other  also,  through  sympathy. 
This  caused  defendant  to  throw  up  Jiis  arms 
to  protect  his  face,  and  he  turned  and  tried 
to  look  at  Edwards,  and  then,  maddened 
with  pain,  started  on  the  run  for  his  near-bf 
ofiice;  Edwards  folloning,  and  raining  blows 
on  his  head  and  shoulders  with  the  whip  as 
he  ran.    While  this  was  going  on,  and  these 
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parties  were  crowing  the  street  towards  de- 
iendnnt'9  office,  two  of  the  swift  witneBsea 
for  the  sUte,  Bob  Board  and  Lee  T.  Witty, 
were  heard  to  exclaim:  "Give  it  to  himt 
Beat  hell  out  of  him!"  Defendant  outdia- 
tanced  his  pursuer  a  little,  when  he  Black- 
ened his  pace  soTnewhnt  and  endeavored  to 
ascertain  hia  bearings  and  turn  his  face  to- 
wards bis  oQice.  Having  done  this,  he  ran 
toward  the  oIGce  steps,  drew  his  eyes  open, 
when  Edwards,  having  come  up,  began  roia- 
ing  blows  over  defendant's  shoulders  and  on 
his  face,  a  number  of  the  blows  striking  him 
on  his  face;  Edwards  apparently  striking  so 
AS  to  hit  defendant's  face  entirely.  Defend- 
ant having  reached  his  office  steps,  and  the 
blows  temporarily  ceasinp,  he  hung  his  um- 
brella on  his  arm,  when  juat  then  the  blows 
began  agaiu,  and  defendant  told  Edwards, 
'"Stop  or  I'll  hurt  you;"  but  Edwards  con- 
tinued to  strike  him,  when  the  idea  occurred 
to  defendant  that,  if  he  could  get  into  his 
«flice  and  lock  Uie  door,  he  would  be  safe,  so 
he  sprang  up  the  atairs  rapidly;  Edwards 
following  and  striking  him  all  the  way  up. 
Having  reached  his  office  door,  defendant 
seized  the  knob,  tried  to  open  it,  and  could 
not  do  it.  It  seemed  to  be  locked.  The 
blows  from  the  whip  were  still  descending, 
striking  defendant  on  his  head  and  hands, 
when  defendant  grabbed  the  door  knob,  tried 
again  to  open  it,  and,  failing  again,  drew  his 
revolver  and  said  to  Edwards,  "Stop,  or  I'll 
kill  you,"  when  he  said,  "You  son  of  a  bitch ! 
I'll  kill  you  yet,"  when  Edwards  struck  him 
again,  and  then  defendant  fired.  Edwards 
sUll  kept  up  bia  blows,  apparently  not  hav- 
ing been  hurt.  When  defendant  again  told 
him  to  stop,  and  the  blows  still  continuing, 
defendant,  after  a  few  clumsy  and  nervous 
endeavors  to  fire  the  pistol,  having  caught 
the  guard  instead  of  the  trigger,  finally  man 
aged,  by  using  his  left  hand,  to  reach  tht 
trigger,  when  the  pistol  fired,  and  Edwards 


«ntly  attempted  to  open  his  otGce  door  is 
abundantly  suatnined  by  the  state's-and  oth- 
er n-itnesscB.  Their  testimony  is  to  the  ef- 
fect that  he  turned  his  fai;e  towards  the 
door,  seemed  to  be  grabbing  the  door  knob, 
and  partly  disappeared ;  but  the  evidence 
flhowB  the  door  jamba  are  some  0  inches 
thick,  and  so  defendant  could  partly  disap- 
pear, and  still  not  open  the  door,  and  so  his 
testimony  on  the  subject  stands  uncontra- 
dicted—indeed,  aupported — on  this  point. 
And  it  is  also  in  evidence  that  the  lock  of 
the  door  in  question  was  hot  infrequently 
"out  of  killer,"  and  would  not  work  as  it 
should,  BO  that  the  door  often  seemed  locked 
■when  it  was  not.  Defendant,  having  flred 
the  last  shot,  turned  to  his  office  door,  took 
hold  of  the  knob,  and  the  door  opened.  He 
testified  that  his  impression  was  at  the  time 
that  some  one  inside  unlocked  the  door,  but 
that,  at  any  rate,  the  door  opened  when  he 
took  hold  of  the  knob.  Defendant's  umbrel- 
la waa  found  on  the  stairway,  but  no  cane 
was  found  on  the  premises.  While  Edivurds 
was  plying  his  whip  on  defendant,  at  the 
Jiead  of  the  stairs,  and  just  before  the  first 
BO  L.  R.  A. 


shot  was  fired,  Mr.  lawrenee  testified  to 
hearing  some  one  in  the  crowd  call  out: 
"Hit  him.  He  dassent  shoot."  Defendant 
freely  admitted  that  at  each  time  he  fired  ba 
fired  to  kill;  that  be  had  heard  of  the 
threats  tliat  were  made  by  Edwards  about 
him;  that  hs  thought  he  aaw  Edwards  make 
a  motion  for  a  gun,  and,  believing  he  would 
be  killed  unless  he  killed  Edwards,  he  re- 
solved to  do  the  latter.  Another  thing  well 
calculated  to  arouse  apprehensions  of  seri- 
ous danger  in  the  mind  of  defendant  consist- 
ed in  the  fact  that,  immediately  as  he  was 
struck  bjc  Edwards,  at  the  same  moment 
Hoard  seized  and  held  his  nephew,  and  pre- 
vented him  from  coming  to  defendant's  as- 
sistancc.  This  fact,  coupled  with  what 
Board  on  the  same  day  told  some  two  or 
three  witnesses, — that  "it  was  my  business 
to  catch  Glaze," — shows  concerted  action, 
and  that  defendant  had  more  enemies  than 

Defendant,  when  first  assaulted  and  beat- 
en by  Edwards  on  the  street,  was  not  bound 
to  retreat  to  his  office.  lie  had  a  right  to 
he  where  he  was,  and  the  wrong  of  Edwarda 
in  assaulting  and  beating  him  there  could 
not  deprive  nim  of  that  right;  and  so  this 
court  has,  in  effect,  decided.  Stale  v.  Ev- 
ans, 124  Mo.  3{IT,  2S  S.  W.  8.  See  also  State 
V.  HudKiieth.  150  Mo.,  loo.  oil.  33,  61  S.  W. 
483,  and  casus  cited.     Because  the  right  to 

So  where  one  will,  without  let  or  hindrance, 
espite  of  threats  made,  necessarily  implies 
tlie  right  to  stay  where  one  will,  without  let 
or  hindrance.  These  remarks  are  cont^^)t1ed 
by  the  thought  of  a  lawful  right  to  be  in  the 
particular  locality  to  which  he  goes  or  in 
which  he  stays.  It  is  true,  human  life  is  sa- 
cred, hut  so  is  human  liberty.  One  is  aa 
dear  in  the  eye  of  the  law  as  the  other,  and 
neither  is  to  give  way  aad  surrender  its  le- 
gal status  in  order  that  the  other  may  ex- 
clusively exist,  supposing  for  a  momeut  such 
an  anomaly  to  be  possible.  In  other  word^ 
the  wrongful  and  violent  act  of  one  man 
shall  not  abolish  or  even  temporarily  sus- 
pend the  lawful  and  constitutional  right  of 
his  neighbor.  And  this  idea  of  the  non-ne- 
cessity of  retreating  from  any  locality  where 
one  has  the  right  to  be  is  growing  in  favor, 
as  all  doctrines  baaed  upon  sound  reason  in- 
evitably will,  and  has  found  voice  and  ex- 
pression elsewhere.  Thus,  the  supreme  court 
of  Indiana,  discussing  this  subject,  said: 
"A  very  brief  examination  of  the  American 
authorities  makes  it  evident  that  the  ancient 
doctrine  as  to  the  duty  of  a  person  assailed 
to  retreat  as  far  as  he  can,  before  he  is  jus- 
tified in  repelling  force  by  force,  has  been 
greatly  modified  in  this  country,  and  has 
with  us  a  much  narrower  application  than 
formerly.  Indeed,  the  tendency  of  the 
American  mind  seems  to  be  very  strongly 
against  the  enforcement  of  any  rule  which 
requires  a  person  to  See  when  assailed,  to 
avQJd  chastisement  or  even  to  save  human 
life,  and  that  tendency  is  well  illustrated  by 
the  recent  decisions  of  our  courts  bearin|2  on 
the  general  subject  of  the  right  of  self-de- 
fense.  The  weight  of  modern  authority,  in 
our  judgment,  establiahea  the  doctrine  that 
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when  ■  p^raon,  being  without  lault  and  id  a 
place  where  he  has  a  right  to  be,  is  violently 
aMaulted,  be  may,  without  retreating,  repel 
force  by  force,  and  if,  in  tbe  reasonable  ex- 
ercise of  his  right  of  self-defense,  his  assail- 
ant is  killed,  he  is  justifiable."  Runyan  v. 
Slato,  67  Ind.  80,  28  Am.  Rep.  62.  This 
ruling  was  quoted  approvingly  l^  the  Su- 
preme Court  of  the  United  Statee  in  Beard 
V.  United  Staiei.  168  U.  S.  650,  39  L.  ed. 
lOSa,  16  Sup.  Ct.  Rep.  Se2.  See  also  3  Rice, 
Ev.  i  SCO.  In  this  case,  however,  defendant 
had  brought  himself  strictly  within  the  old 
rule  of  retreating  to  the  wall,  although  he 
bad  done  nothing  to  cause  the  assault  made 
on  him.  Finding  the  door  of  his  ofGce 
would  not  open,  he  had  a  right,  in  the  cir- 
cumstances already  related,  to  turn  on  his 
Siursuing  and  persistent  adversary  and  de- 
em! himself  as  best  he  could.  State  v. 
Parilow,  DO  Mo.  008,  59  Am.  Rep.  31,  4  S. 
W.  li,  and  many  subsequent  cases. 

We  have  carefully  read  this  unusually 
long  and  uselessly  long  record,  and,  consid- 
ering the  circumstances  detailed  therein ; 
tbe  physical  condition  of  defendant:  his  bad- 
ly ruptured  state ;  the  poorneaa  of  his  eye- 
sight and  his  inQrm  health ;  the  danger 
which  must  have  attended  a  personal  strug- 
gle with  Bu  adversary  by  far  his  physical 
superior;  tbe  fierce  and  deadly  threats  made 
against  him  by  Kdwarda  in  case  he  failed  to 
retract;  tlie  fact  that  Edwards  suddenly  at- 
tacked him  from  l)cliind  on  the  public  street, 
without  saying  a  word  or  asking  a.  retrac- 
tion; tbe  fact  that  bis  onl)^  protector,  his 
nephew,  was  seized  from  behind  and  held  by 
Bob  Board,  one  of  thow  leagued  against 
bint,  and  prevented  from  going  to  his  res- 
cue the  very  moment  Edwards  struck  him, 
showing  concerted  action  against  him ;  the 
fact  that  Edwards  pursued  liim  on  the 
streets  and  up  to  his  offlee  door,  still  plying 
the  whip;  the  fact  tliat,  thougli  warned  by 
defendant  to  stop  and  to  go  back,  there  was 
a  repetition  by  Edwards  at  that  moment  of 
one  of  the  deadiv  threats  of  which  defendant 
bad  heard  so  Irequently  and  so  recently; 
and,  Anally,  the  movement,  or  apparent 
movement,  of  Edwards  to  draw  a  weapon,-^ 
made  out  a  situation  and  posture  of  affairs, 
when  taken  all  together,  justifying  defendajit 
in  what  he  did  do,  and  authorized  the  lower 
court,  on  the  coming  in  of  all  the  teslimony 
and  evidence,  to  give  the  jury  a  peremptory 
Instruction  to  bring  in  a  verdict  for  defend- 
ant. See  remarks  of  Gantt,  P,  J.,  in  Utate 
V.  Talmaye,  107  Mo.,  loc.  cit.  672,  17  S.  W. 
690,  and  State  v.  Hagan,  164  Mo.  664,  06  S. 
W.  2*0.  In  such  peculiar  circumstances  as 
this  record  discloses,  and  the  physically  in- 
firm condition  of  defendant,  ttic  grounds  of 
and  reasons  for  SGlf-defcnse  are  necessarily 
and  indubitably  enlarged. 

On  the  point  of  self-defense,  it  is  aptly 
eaid  by  Wagner,  J.:  "When  a.  person  ap- 
prehends that  some  one  is  about  to  do  hini 
great  bodily  barm,  and  there  is  reasonable 
ground  for  believing  the  danger  imminent 
that  such  design  will  t)e  accomplished,  he 
may  safely  act  upon  appearances,  and  even 
kill  the  assailant,  if  that  be  necessary  to 
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avoid  the  apprehended  danger;  and  tbe  kill- 
ing will  be  justi&able,  although  it  may  aft- 
erward  turn  out  that  tbe  appeaxajKes  were 
false,  and  there  was  in  fact  neither  design 
to  do  him  serious  injury,  nor  danger  that  it 
would  be  done.  He  must  decide  at  his  peril 
upon  the  force  of  the  circumstances  in  which 
he  is  placed,  for  that  is  a  matter  which  will 
be  subject  to  judicial  review.  But  he  will 
not  net  at  his  peril  of  makine  that  guilt,  if 
appearances  prove  false,  whidi  would  be  in' 
nocence  had  they  proved  true."  Stale  v, 
Sloan,  47  Mo.,  loe.  cit.  612. 

But  nothing  above  asserted  is  intended  to 
convey  the  idea  that  one  man,  because  lie  is 
the  physical  inferior  of  another,  from  what- 
ever cause  such  inferiority  may  arise,  is,  be- 
cause of  such  inferiority,  bound  to  submit 
to  a  public  horsewhipping.  We  hold  it  a 
necessary  self-defense  to  resist,  resent,  and 
prevent  such  humiliating  indignity, — such  a 
violation  of  the  sacrednesa  of  one's  person, — 
and  that,  if  nature  has  not  provided  the 
means  for  such  resistance,  art  may;  in  short, 
a  weapon  may  be  used  to  eflect  the  unavoid- 
able necessity.  On  this  topic  of  the  sacred- 
ness  of  a  man's  person,  an  eminent  text- 
writer  saya  with  his  accustomed  accuracy 
and  force:  "But  any  injury  whatsoever,  tw 
it  ever  bo  small,  being  actually  done  to  the 
person  of  a  man  in  an  angry  or  revengeful 
or  rude  or  insolent  manner,  such  as  spitting 
in  his  face,  or  in  any  way  touching  him  in 
njiger,  or  violently  jostling  him  out  of  the 
way,  is  a  battery,  in  the  eye  of  the  law.  For 
the  law  cannot  draw  the  line  between  differ- 
ent degrees  of  violence,  and  therefore  totally 
prohibits  tbe  Erst  and  lowest  stage  of  it; 
every  nian's  person  being  sacred,  and  no 
otlicr  having  a  right  to  meddle  with  it  in 
any — the  slightest — manner."  3  Russell, 
Crimes  (International  ed.)  1806.  To  which 
mny  be  added  that  human  liberty  is  an  in- 
separable  attendant  on  the  sacrednesa  of  a 
man's  person,  and  will  not  last  long  if  tbe 
latter  can  lie  ruthlessly  invaded  without 
peril  and  without  punishment,  save  the 
mere  imposition  of  a  nominal  fine,  or  tbe  re- 
covery of  civil  dameiges. 

This  case  was  tried  on  the  truly  phenom- 
enal theory  that  defendant  had  been  circu- 
lating slanders  about  Wm.  D.  Edwards's 
brother  in  order  to  provolce  the  latter  to  at- 
tack him.  Tliis  view  is  embodied  in  the  fol- 
lowing instruction  given  at  the  instance  of 
tho  state:  "(16)  Although  the  evidence 
shows  that  the  deceased  first  assaulted  the 
defendant,  still,  if  you  btlieve  that  defend- 
ant, with  preconceived  mslice,  and  in  order 
to  have  an  excuse  or  pretext  for  killing  Wil- 
liam D.  Edw&rds  or  for  doing  some  great 
bodily  harm,  intentionally,  by  the  utteranc* 
of  false  and  degradiuK  statements  concern- 
ing the  family  of  the  deceased,  provtdicd  de- 
ceased to  wrath  for  the  purpose  of  inciting 
the  deceased  to  attack  him  and  make  the 
first  assault,  then  in  such  case  the  killing  of 
William  D.  Edwards  would  be  murder  in  tbe 
llrst  degree,  no  matter  how  severe  may  have 
been  the  attack  of  William  D.  Edwards  upon 
him."  In  the  first  place,  there  was  no  evi- 
dence to  warrant  such  an  instruction.    Iiv 
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the  second  place,  there  was  no  Uw  to  war- 
rant Buch  an  instruction.  Provocation  in 
BUcIi  cuse  muat  be  perBonnl,  and  even  then 
would  not  autliorizc,  aa  does  the  Utif(ated  in- 
ntriiction,  the  infliction  of  a  horee whipping. 
Besides,  that  instruction  abrogates  all  right 
of  self-defense.  All  evidence  about  such 
alandcrs  sliould  have  been  rigorously  exclud- 
ed by  tho  tiial  court  when  offered  by  the 
8t«te,  and  only  admitted  on  behalf  of  de- 
fendiuit  to  show  threats  made  by  Wnt.  D. 
Kdwards,  and  the  basis  and  conditions  of 
such  threats.  And  though  the  objection  to 
such  supposed  evidence,  to  wit,  that  it  wan 
"incompetent,  immaterial,  and  irrelevant," 
Judge  Ryland,  nway  beck  in  21  Mo.,  said 
was  "no  objection  at  all;"  and  this  court, 
every  term  of  court  since,  still  holds,  as  the 
evidence  was  no  evidence  at  atl,  when  offered 
by  the  state,  such  general  "^eet  lightning" 
objection  was  suC^ient.  State  v.  Meyen, 
00  Mo.  107,  12  8.  W.  510,  and  subsequent 
cases.  It  was  thought  necessarv  to  note  and 
notice  the  above  point,  lest,  through  inad- 
vertent tolerance, 

"  'Twill  be  ret-ntded  lor  a  precedent ; 
Aad  man;  an  errOT,  hj  the  wme  example, 

The  like  considerations  induce  comment 
on  the  amended  information  filed  in  this 
cause  in  the  circuit  court  of  Lewis  county 
by  the  prosecuting  attorney  of  Scotland 
county.  By  the  ainendtnent  to  our  Consti- 
tution adopted  in  1900,  it  is  provided  that 
"no  person  shall  be  prosecuted  criminally 
for  felony  or  misdemeanor  otherwise  than 
by  iiidictment  or  information,  which  shall 
be  concurrent  remedies."  Prior  to  the  adop- 
tion of  this  amendment,  as  is  well  known, 
felony  could  only  have  been  prosecuted  by 
indictment.  When  this  was  the  constitu- 
tional rule  and  limitation,  it  was  decided  by 
this  court,  in  Slofct's  Case,  72  Mo.  102,  fol- 
lowed by  many  subse«]uent  cases,  thnt, 
though  authorized  by  statute,  the  grand 
jury  of  one  county  could  not  find  an  indict- 
ment for  a  crime  committed  in  another  coun- 
ty. Now  the  amendment  declares  tliat  tioth 
these  forms  of  procedure  shall  be  "concur- 
rent remedies;"  if  concurrent,  then  a  prose- 
cuting attorney  of  one  county  would  have  no 
greater  power  over  an  information  which  he 
could  file  in  his  own  county  than  would  a 
grand  jury  over  an  indictment  they  had 
found  in  their  own  county.  As  they  could 
not  find  one  for  a  crime  done  outside  of  their 
own  county,  neither  could  be  file  an  informa- 
tion outside  of  his  own  county  for  a  crime 
done  in  his  own  county,  unless  the  Constitu- 
tion BO  permitted.  And  the  mere  fact  thnt 
the  general  statute  commands  a  prosecnting 
attorney  to  follow  to  other  counties  indict- 
ments and  informations  originating  in  bis 
county  does  not  enlarge  his  powers  as  to 
amending  an  information,  any  more  than  it 
does  amending  an  indictment.  The  only 
way  to  get  a  new  indictment  is  to  have  new 
action  taken  by  the  grand  jury  of  the  orig- 
inol  county,  and  the  only  way  to  have  a  new 
Information  is  to  have  the  amended  or  new 
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information  filed  In  the  original  county. 
This  point  was  not  raised  in  the  motion  id 

arrest,  but  licing  a  matter  of  record,  and  a 
question  of  jurisdiction,  we  have  thought 
best  to  notice  it. 

For  the  foregoing  reanona,  \ce  reverse  thtf 
judgment  and  discharge  the  defendant. 

All  concur. 


William  T.  McQHBE  et  at.,  Reapl:, 
Samuel  BELL,  Impleaded,  etc.,  Appt, 
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.    B^iilt)'  han  jBrlBdlcllan   ot  »  bill  bj 

one  who  bj  actual  fraud  bas  been  iodaeed 
to  talie  a.  warrsiitT  deed  Cor  a  tract  o(  land 
contalDlng  ont;  about  three  fourths  of  tbe 
quantltj  It  w«s  represented  lo  contain,  and 
Elve  back  a  Inist  deed  to  secure  a  part  of  the 
pnrcbase  mooer,  to  cancel  the  trust  deed,  and 
adjust    tbe   com  pen  sat  loo    for   tbe   deficit. 

L  One  who,  br  ■nppreBBliiB  hla  tltl« 
dc*d,  and  by  trandiilent  ml«re|tre-> 
■cBtBtloiiii  ■■  to  Ike  niMiBtlty  of  land  Id 
B  tract,  has  laduoed  an  IgnoraDt,  old  person  to 
purcbase  It  In  tbe  belief  that  It  contained  tbe 
quantity  represented,  cannot  defeat  a  suit  Id 
equity  to  csncel  tbe  trust  deed  serurlng  the 
purcbaee  moner  and  adjust  Ihe  equities,  OD 
ths  ground  that  tbe  parcbaser  was  negligent 
in  not  utIllElnB  tbe  means  at  bl>  rammaDd 
to  ascertain  tbe  true  quantllj  of  the  land, 

I.  In  ■dlDBtlMK  (be  ennltlea  when  ■ 
tract  ot  land  la  sold  for  a  lamp  anDi 
under  a  fraudulent  representation  as  to  tb« 
quanllt;  It  contains,  com  pen  sal  Ion  maj  be 
made  for  Ibe  deflclency  at  tbe  rate  per  acre 
nhlrb  would  have  been  paid  had  the  quan- 
tity been  an  rpprpBpnted.  there  belDg  do  evi- 
dence Id  ahow  that  one  part  of  the  tract  b 

L     Ohp  Indaced  to  pnrehase  a  tract  of 

■aad  li}'  mUrepreaeatatlons  as  to  tbe  quan- 
tity contained  Is  Dot  baiud  to  nadnd  In  tata 
upon  discovering  tbe  fraud,  bat  may  retain 
the  tract  and  obtain  an  adjustment  Ot  equUle* 


(ilui'^M.  Ch.  J.,  dUievU-i 
(November  13,  190S.) 

APPBAL  by  defendant  Bell  from  a  decrM 
of  the  ('ircuit  Court  for  Benton  County 
in  favor  of  plaintiffs  iu  a  suit  to  enjoin  the 
sale  of  pluintilTs'  land  under  a  deed  of  trust, 
and  to  cancel  the  same.     Affirmed. 

The  facts  arc  stated  in  the  division  opin- 
ion, which  was  delivered  by  Oa.ntt,  J.,  and 
was  ns  follows: 

This  is  a  suit  in  equity  to  enjoin  the  sale 
of  plaintiffs'  lands  under  a  certain  deed  ot 
trust  alleged  to  have  been  procured  by  fraud, 
and  for  the  cancelation  of  the  same,  and  for 


NurE, — for  a  cane  la  tbls  series  boldlbg  that 
equity  will  not  decree  the  rescission  ot  an  exe- 
cuted sale  of  land  for  breach  of  covenant  as  to 
tllie  due  to  a  mistake,  In  tbe  absence  of  fnud. 
see  l>ecker  v.  Scbulse  (Wasb.)  27  L.  R.  A.  33B. 

As  to  nrcesalty  of  returning  consideration 
before  bringing  replevin  for  property  obtained 
by  fraudulent  purchase,  see  itote  to  Sliacn  t, 
Hill    (R.   1.)   21  U  R.  A.  £04. 


Uiasouu  BupaBMB  Colbt. 
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tteiii'i'iil   relief.     The   petition,   omitting   the 
caption,  is  as  follows: 

''PlaintilTa,     for    tbeir    came    of    action 
against    defendanta,    state :     That    on 

day  of   Jlorch,    189fi,   they   purchased 

from  defendant  Samuel  Bell  a  eertain  tract 
of  land  ill  Bunton  county,  Missouri,  described 
as  follows,  to  ivit:  Tlie  aoutli  part  of  the 
noitliweat  fractional  quarter  of  ncction  three 
(3),  in  township  forty  (40),  of  range  t 
ty-three  (23),  lying  in  the  following  n 
and  bounds:  Commencing  nt  southeast 
ner  of  said  quarter  section,  running  on 
half-mile  line  north  to  a  point  opposite  the 
fence  between  James  Keece  and  Adam  J. 
Necce,  and  west  with  said  fence  to  the 
elough,  and  down  the  slough  to  Grand  river, 
and  up  Grand  river  to  James  Foster's  land, 
and  fvom  thence  east  to  place  of  beginning, 
containing  80  acres,  more  or  less.'  That  at 
the  time  of  said  purchase  sjid  conveyance 
defendant  Samuel  Bell  represented  to  plain- 
tiffs that  said  tract  cont^ned  not  less  than 
80  acres  of  land.  That  defendant  showed 
and  pointed  out  the  boundary  lines  of  said 
tracts  of   land  to  plaintilTs,  ajid  stated  to 

Elaintitfa  that  a  certain  fence  was  on  said 
nd,,  and  was  the  property  of  defendant. 
That  the  well  on  said  premises  alTorded  an 
abundance  of  water  for  house  use.  That 
plaintiffs  had  no  knowledge  of  the  number  of 
acres  contained  in  said  tract,  nor  as  to  " 
area  or  iioundaries  thereof.  That  they 
ignorant  as  to  the  capacity  of  said  well  to 
alTord  water  for  family  use,  but  wholly  and 
-entirely  relie«l  on  the  statements  and  repre- 
sentations made  at  the  time  by  defendant, 
and,  so  relying  on  the  said  representations 
of  defendant  that  said  tract  did  contain  80 
or  more  acres,  and  that  the  well  was  as  rep' 
resented  by  defendant,  plaintifTa  were  in- 
Hiiced  to,  and  did,  purcnase  said  tract  of 
land  at  the  sum  and  price  of  9CO0 ;  S38S  of 
which  tliey  paid  at  the  time,  and  for  the 
9'il5  balance  of  the  purchase  price  of  said 
land  plaintilTs  executed  and  delivered  to  de- 
fendant Samuel  Bell  their  promissory  note, 
and  secured  the  same  by  making,  executing, 
acknowledging,  and  delivering  to  defendants 
a  deed  of  trust  conveying  to  defendant  James 
R.  Jones,  trustee,  for  the  purpose  aforesaid, 
which  said  deed  of  trust  is  dated  the  10th 
of  March,  IHUU,  and  recorded  in  the  record- 
ers' oiTice  of  Benton  county,  at  Deed  Book  67, 
page  188.  The  plaintiiTs  say  that  the  tract 
of  land  so  sold  and  purchased  contained  only 
50  acres  of  lujid;  that  the  lines  of  boundary 
as  pointed  out  by  defendant  includes  lan<b 
owned  by  others,  and  not  by  defendant,  and 
that  said  well  has  absolutely  failed  to  fur- 
nish water  as  represented,  and  plaintifTs 
have  been  compelled  to  haul  water  for  bouse 
use ;  and  that  the  representations  of  defend- 
ant made  to  plaintifTs  were  false  and  fraud- 
ulent,— all  of  which  was  well  known  to  de- 
fendant at  the  time,  and  were  made  for  the 
purpose  of  deceiving  and  defrauding  plain- 
tiffs; that  plaintilTs  discovered  the  fraud 
some  time  after  said  purchase,  and  after 
they  had  greatly  improved  and  added  to  the 
value  of  said  property.  Plaintiffs  say  that 
they  are  uneducated,  and  wholly  incompc- 
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;  lent  to  understand  or  comprehend  a  descrip- 
'  tion  of  land  by  metes  and  bounds,  and  that 
defendant  brought  to  theiu  the  deed,  made. 
e>:ecuted.  and  acknowledged,  ajid  told  them 
that  said  deed  contained  a  description  of  SH 
or  more  acres  of  land,  and  that  they  accept- 
ed said  deed  and  paid  said  sum  of  $385  and 
executed  said  note  for  S215  and  the  deed  of 
trust  on  account  of  defendant's  representii- 
lious,  and  relied  wholly  thereon,  and,  but 
for  said  representations  by  defendant  Sam- 
uel Bell,  plaintitTs  would  not  haie  purchased 
said  tract.  Wherefore  plaintifTs  say  tbey 
have  already  paid  full  value  for  the  land  ac- 
tually conveyed  to  them  1^  defendant,  and 
aek  that  defendant  be  required  to  bring  said 
note  and  deed  of  trust  into  court,  that  tlie 
note  be  canceled,  and  held  for  naught,  that 
the  deed  of  trust  be  declared  fully  satisfied, 
and  that  defendants,  or  either  of  them,  be 
forever  enjaine<l  from  collecting  said  note  by 
sale  under  said  deed  of  trust  or  otherwise. 
and  for  such  other  relief  as  to  the  court  may 
seem  just  and  proper." 

I'he  answer  of  defendant  Bell  sdmits  the 
execution  of  t^e  deeds  aa  alleged  in  the  pe- 
tition, and  that  the  deed  of  trust  and  nol« 
were  given  to  secure  part  of  the  pur<;liage 
price  of  the  land  described  in  the  petition, 
but  denies  all  the  other  allegations  in  the 
petition.  For  further  answer  it  alleges  de- 
fault in  the  payment  of  the  note  secured  by 
the  deed  of  trust,  and  an  advertisement  ana 
saie  by  defendant  Jones,  the  trus(«e  therein, 
under  the  provisions  of  the  deed  of  trust  on 
July  3,  1SD7,  at  which  defendant  Bell  be- 
came the  purchaser  for  $250 ;  and  tlie  execu- 
tion of  a  trustee's  deed  to  defendant  Bell, 
and  then  concludes  with  a  count  in  eject- 


made  defendant  Bell  a  deed  as  alleged  in  the 
answer,  and  denies  all  the  other  new  matter 
set  up  in  the  answer.  The  cause  was  tried 
as  a  suit  in  equity,  and  the  court  found  that 
defendant  Bell  represented  the  tract  of  land 
as  containing  at  least  80  acres,  and  nearer 
t}0  or  lUO;  that  his  representations  were 
false  and  fraudulent,  and  that  plaintiffs 
were  wholly  ignorant  of  the  number  of  acres 
in  said  tract;  that  plaintiffs  paid  $385  on 
the  purcliase  price,  and  gave  a  deed  of  trust 
on  the  same  land  to  secure  the  balance  of 
$216;  that  tbe  contract  price  waa  $600,  or 
at  the  rate  of  $7.50  per  acre;  that  in  fact 
the  tract  only  contained  61  acres,  and  plain- 
tiffs were  damaged  to  the  amount  of  $142, 
or  the  price  of  IB  acres,  at  $7.50 ;  that  pend- 
ing the  action  the  trustee  sold  the  whole 
tract  under  the  deed  of  trust,  and  defendant 
Bell  purchased  the  same,  and  received  a 
trusty's  deed  therefor. 

By  its  decree  the  court  set  aside  the  deed 
of  trust  and  trustee's  deed,  and  upon  an  ac- 
counting decreed  that  plaintiffs  were  in- 
debted to  defendant  Bell  in  the  sum  of  S7£.5il 
OS  and  for  the  balance  of  the  purchase  money. 
and  decreed  defendant  a  lien  on  said  tract  of 
land  for  that  sum,  and  required  plaintiffs  to 
pay  tbe  same  in  ninety  days,  with  8  per  cent 
intcrent  from  March  10,  1890,  and  upon  liii 
failure  to  do  ao  awarded  special  execution 
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•gainst  said  lands  to  satisfj  said  judgment, 
.ajid  divided  the  utudjudged  costa  between 
ttepartiea. 

The  decree  is  assailed  on  the  ^ound  that 
the  bill  nfites  no  equity;  that  on  the  facts 
stated  pInintitTs'  only  remedy  was  an  action 
At  law  for  damnges.  The  petition  states  a 
-cleoT  case  of  actual  fraud,  nhereby  plain- 
tilTs,  the  purchasers,  'were  induced  to  accept 
■*  deed  from  defendant  to  a  tract  of  land  rep- 
resented by  defendant  to  contain  at  least  SO 
acres,  when  it  in  fact  only  contained  til 
acres,  and  to  pay  the  larger  part  of  the  pur- 
«beae  money  casli,  and  to  execute  a  deed  of 
trust  on  the  same  land  for  the  balance  of  the 
purchase  money;  that  the  plaintifTs  were  ig- 
norant and  uneducated  people,  and  wholly 
inconipeteiit  to  understand  or  comprehend  a 
description  of  land  by  metes  and  hounds: 
and  that  to  cover  up  the  fraud  and  allay  any 
suspicion  of  plaintiUs  the  defendant  csuaed 
the  deed  to  be  prepared,  executed,  and  ac- 
Icnowledged,  and  brought  to  plaintiffs,  and 
represented  to  them  that  the  deed  contained 
the  description  of  SO  or  more  acres,  and  was 
'the  easie  as  in  his  deed  to  said  land;  and 
that,  being  ignorant  of  the  number  of  acres 
.  in  said  tract,  they  relied  entirely  upon  de- 
fendant's representations,  and  paid  their 
money  and  executed  their  note  and  deed  of 
trust  to  secure  the  balance,  when  in  fact 
the  tract  only  contained  61  acres ;  that  plain- 
tilTs  greatly  improved  the  land,  and  added  to 
the  viilue  thereof,  and  only  discovered 
fraud  sometime  thereafter.  The  court  found 
all  these  allegations  were  true,  and  the  evi- 
dence was  ample  to  sustain  that  finding. 
The  testimony  disclosed  that  plaintiffs  were 
very  ignorant,  the  husband  being  barely 
able  to  write  his  name;  that  the  defendant 
told  thein  the  land  was  irregular  and  frac- 
tional, and,  while  he  would  warrant  them  SO 
acres,  it  contained  nearer  EH)  or  100  acres. 
It  further  appeared  that  defendant  pretend- 
ed to  show  them  the  lines  and  fences,  and 
falsely  and  fraudulently  showed  them  land 
and  fences  as  a  part  of  said  tract  which  be- 
loH)^  to  other  adjoining  owners.  It  was 
further  developed  by  the  testimony  of  the 
justice  of  tlie  peace  who  wrote  the  deed  and 
took  defendant's  acknowledgment  and  of 
Mrs.  Fostci',  and  not  denied  1^  defendant, 
that  defendant  took  the  deed  by  which  he  ac- 
-quired  the  land  from  Davis,  his  grantor,  and 
which  described  the  land  as  "SO  acres,  more 
or  less,"  and  directed  the  justice  to  write 
■"80  acres"  instead  of  "50  acrea,"  in  the  de- 
scription of  the  tract;  and,  when  asked  by 
Mr.  Wheeler,  the  justice,  why  be  wanted  that 
dewription  chan)^d,  he  answered  that  lie 
knew  there  were  BO  acres  in  the  tract.  It 
also  appeared  that  one  of  the  plaintiffs^ 
the  husband — offered  to  go  with  defendant 
-to  the  justice,  but  defendant  told  him  it  was 
not  necessary;  that  he  (defendant)  would 
go  and  Hcc  hrst  if  the  squire  was  at  home. 
It  further  appeajs  that  plaintiffs  went  into 
possession  after  paying  about  two  thirds  of 
Oie  purchase  nioney  and  giving  a.  deed  of 
trust  on  the  land  to  secure  the  balance,  and 
■cleared  up  about  4  acres,  and  put  out  an  or- 
fhard  of  175  trees,  and  never  discovered  the 
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fraud  until  after  they  had  put  out  their  crop 
•Jid  the  assessor  came  to  assess  the  land  the 
nest  year,  when  the  assessor  told  them  the 
tract  contained  about  60  acres  only.  After 
this  a  survey  was  made,  by  which  it  was 
shown  tiiat  the  tract  contained  61  acres. 
It  also  appeared  that  defendant  promised  to 
bring  the  plaintilTs  his  old  deed,  but  never 
did  BO.  That  plaintiff's  family  were  all  sick 
after  this,  and  be  waited  to  see  defendant, 
who  had  moved  into  the  adjoining  county. 

Few  cases  have  ever  been  presented  to  this 
court  in  which  the  fraud  alleged  has  been 
more  fully  sustained  by  the  proofs.  Tho 
plaintiffs  told  defendant  that  they  would  not 
buy  less  tbsn  SO  acres,  and  thereupon  de- 
fendant, with  his  deed  in  his  pocket,  calling 
for  only  50  acrea,  deliberately  concealed  that 
fact  from  plaintiffs,  who  were  ignorant,  un- 
educated people,  and  prevented  plaintiffs 
friHn  being  present  when  the  deed  was 
drawn,  lest,  perchance,  they  should  make 
some  embarrassing  inquiries  of  the  justice 
as  to  the  old  deed,  and  thereby  discover  the 
folMty  of  bis  representations  to  them.  Nor 
are  plaintiffs  chargeable  with  negligence  in 
relying  on  the  repreii<!ntationH  of  defendant. 
Tlie  land  was  a  fractional  piece,  lying  on 
the  brakes  of  Qrand  river,  bounded  partly 
by  the  river  and  a  slough ;  and  when  defend- 
ant showed  the  plaintiffs  the  land  he  fraud- 
ulently represented  to  them  the  boundaries 
of' the  land,  and  told  them  certain  fences  be- 
longed to  it,  which  were  on  a  neighbor's 
lands.  Under  such  circumstances  it  ill  be- 
comes defendant  to  complain  that  these  igno- 
rant old  people  confided  in  hia  representa- 
tions, insteacl  of  insisting  upon  a  new  sur- 
vey. Such  shrewdness  and  precaution  are 
not  to  be  expected  from  people  in  their  sta- 
tion of  life,  after  such  positive  representa- 
tions. Uaving  discovered  the  fraud,  they 
found  their  whole  tract  covered  by  a  deed  of 
trust,  procured  as  part  of  this  fraudulent 
scheme,  on  the  lands  which  they  supposed 
they  had  bought,  but  which  in  fact  fell  short 
nearly  a  fourth  of  the  number  of  acres  for 
which  they  had  bound  themselves  to  pay, 
and  liable  to  he  foreclosed  without  an  oppor- 
tunity in  a  court  of  law  to  show  the  breach 
of  the  covenants  as  to  the  quantity  they 
were  to  receive.  Under  such  circumstances 
is  on  action  at  law  for  damages  their  only 
remedy?  It  is  cli^ar  that  upon  equitable 
principles  plaintiffs  were  not  bound  to  re- 
scind the  whole  contract,  and  take  back 
their  purchase  money,  and  have  their  not« 
and  deed  of  trust  canceled.  In  Hill  v. 
Rucklfy,  17  Ves.  Jr.  306,  Sir  William  Grant. 
master  of  the  rolls,  stated  the  general  rule 
to  be:  "Where  a  misrepresentation  is  made 
as  to  the  quantity,  though  innocently,  I  ap- 
prehend the  right  of  the  purchaser  to  be  to 
have  what  the  vendor  can  give,  with  an 
abatement  out  of  the  purchase  money  for  so 
much  as  the  quantity  falls  short  of  the  rep- 
resentation.'* In  that  case  the  contract  of 
sale  called  for  "217  acres,  more  or  less,  and 
10  perches,"  whereoa  in  fact  it  lacked  20 
acres  of  being  that  much.  In  that  case  it 
was  conceded  by  defendant's  counsel  that 
the  words  "more  or  less"  would  not  cover 
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iha  deHeit  of  20  acres,  but  tht>y  nought  to 
defend  on  the  ground  that  they  were  trus- 
tees of  minoTB.  sjtd  that  tlie  mistake  was 
innocent,  and  without  fraud  a  court  of  equi- 
ty would  not  cancel  the  agreement;  but  the 
inaater  of  the  rolls  decreed  an  abatement  of 
the  purchase  money  pro  fanto.  In  Oraham 
V.  Oliver,  3  Beav.  124,  Lord  Lanedale,  mas- 
ter of  the  rolls,  stated  the  general  rule  to  be 
that,  "where  a  party  has  entered  into  i,  con- 
tract for  the  sale  of  more  than  he  han,  the 
purcha^r,  if  he  thinks  fit  to  accept  that 
which  it  is  in  the  power  of  the  vendor  to 
give,  is  entitled  to  a  performance  to  that  ex- 
tent." And  Buch  wa«  the  unanimous  opin- 
ion of  the  supreme  court  of  New  York  in 
Waters  V.  Truvin,  9  Johns.  464;  2  Minor, 
Inst.  71*2,  7fl3j  2  Ijomax,  Dig.  82,  B3;  Trip- 
Irtt  V.  Allen.  20  Gratt.  722,  21  Am.  Rep. 
320.  And  so  the  doclrine  in  laid  down  hy 
Adams,  Eq.  8tli  ed.  'Bl,  and  Story,  t-^q.  Jur. 
{  779.  And  in  IforM  v.  Etmendorf,  1 1 
Paige,  277,  Chancellor  Walworth  went  to 
the  extent  of  anying  that,  where  the  vendor 
never  had  it  in  his  power  to  perform  at  all, 
if  the  complainant  had  filed  his  bill  in  good 
faith,  supposing  at  the  time  lie  in^tilutni 
his  suit  in  equity  that  a  specific  pfrforni- 
•nce  of  the  contract  could  be  obtaino!  under 
a  decree  of  court,  a  court  of  equity  might 
retain  his  suit,  and  award  him  compensation 
in  damages;  but  it  is  unnecessary  for  ua  to 
go  that  far  in  this  case.  The  general  rule 
above  laid  down  is  fully  and  ably  discussed 
and  maintained  both  on  principle  and  in  the 
light  of  the  ajitliorities  in  England  and  iu 
thia  country  in  Erain  v.  iljfera,  40  Pa.  DO. 
Can  it  be  said  that  in  a  court  of  conscience 
a  vendee  in  posAcsnion  under  an  executory 
contract  to  convey  can  insist  upon  a  part 
performance,  with  an  abatement  of  s  part  of 
the  purchase  money  pro  ianio,  but  that,  if 
ignorant  of  the  deficit  in  the  Quantity  of  the 
land  Bohl,  oJid  relying  upon  tlie  false  repra- 
senUtions  of  the  vendor,  he  takes  a  warran- 
ty deed,  and  give*  a  deed  of  trust  bark  to 
secure  the  purfhasc  money,  and  before  pay- 
ing discovers  the  deficit  and  Uie  fraud,  he 
cannot,  in  a  court  of  equity,  have  the  aame 
abatement,  and  retain  that  which  the  ven- 
dor could  sell  and  convey  to  himt  \Vc  hold 
that  a  court  of  equity,  which  looks  at  the 
sul>stance,  rather  than  the  semblance,  of 
things,  will  treat  the  vendee  in  each  case  on 
tbe  same  principles,  and  will  adjust,  on 
equitable  grounds,  in  a  proceeding  analo- 
gous to  a  bill  for  specific  performance,  the 
compensation  he  is  to  receive  for  the  deficit 
in  quantity ;  and,  while  preserving  the  1: 
of  the  vendor  for  the  balance,  predicated 
wliat  he  actually  owned  and  sold,  will  enjoin 
him  from  enforcing  a  mortgage  lien  for  that 
which  in  equity  he  has  no  right  or  title  to. 
We  iiold  that  tlie  poi^itive  and  actual  fraud 
by  which  plainti/Ts  were  overreached  and  in- 
duced to  make  a  deed  of  trust  on  their  lands 
entitles  them  to  the  protection  of  a  court  of 
equity,  and  to  a  remedial  decree,  which 
court  of  law  could  not  give  them  under  the 
circumstances,  to  adjust  the  equitable  com- 
pensation for  detects,  and  remove  the  cloud 
of  the  fraudulently  acquired  mortgage.  We 
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.  _  ..  hesitancy  in  sayinc  that  the  fraud 
of  defendant  and  the  entauglemefits  of  plain- 
tilTa  renulting  tiicrefrom  fully  ]ustifi«l  the 
it  court  in  retaining  the  bill  and  *d- 
junting  the  equities  between  the  parties. 
Tlie  fraud  of  defendant  is  one  of  the  recog- 
nized heads  of  equity  jurisdiction,  and  the 
specific  redrew  to  which  plaintiffs  are  enti- 


defendant  and  removing  the  cloud  of  the 
fraudulent  deed  o[  trust  was  and  ia  not  at- 
tainable in  a  simple  action  at  law  lor  dam- 
ages, since  in  a  court  of  law  a  resciasion  pro- 
taiito  and  equitable  compensation  are  not 
recognized;  and  hence  there  is  a  prerogativ*' 
juriwiiction  in  equity  to  relieve  them,  anit 
a  court  of  equity,  having  once  acquired  ju- 
risdiction, will  retain  it  to  do  complete  jus 
tice.  Holland  v.  .Ind^rson,  38  Mo.  US ;  Real 
gar.  iHst.  V.  CollonioM,  63  Mo.  290, 
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the  complaint  that  the  court  can- 
celed the  deed  of  trust  while  conceding  that 
a.  part  of  the  purchase  money  was  still  due. 
it  i*i  appu-rent  no  injury  resulted  from  this 
part  of  the  decree,  because  tbe  court  ex- 
pressly decreed  a  vendor's  lien  on  all  of  th« 
land  for  the  a.wertained  balance  of  the  pur- 
chase money;  thus  fully  securing  and  pro- 
tecting every  equitable  and  just  claim  of  de- 
fendant. 

The  contention  that  plaintiffs  cannot  com- 
plain of  the  deceit  practised  upon  them,  anil 
the  wrongs  resulting  therefrom,  because  they 
had  the  Tirana  to  ascertain  the  true  quan- 
tity of  tlie  land,  will  not  be  countenanced  in 
a  court  of  conscience.  As  was  said  in  Blark- 
vealkcr  v.  Benjamin,  32  Mich.  305:  "It 
cannot  be  generally  true  that  persons  can 
judge  of  the  contents  of  a  parcel  of  land  by 
the  eye.  .  ■  When  a  positive  assurance- 
of  the  area  of  n  parcel  of  land  is  made  by 
the  vendor  to  the  vendee  with  the  design  of 
making  the  vendee  believe  it,  that  assuri- 
ance  is  very  materia],  and  equivalent  to  an 
assurance  of  measurement."  The  defence 
rested  mainly  on  the  ground  that  "the  pur 
chafer  saw  the  land,  and  was  as  able  to 
judge  of  its  size  as  Starkweather."  It  was 
held  in  that  case  that  the  doctrine  invoked 
did  not  apply  to  the  facta  of  the  case.  And 
go  we  say  here-  Having,  by  fraud  and  sup- 
pression of  the  old  deed,  deceived  these  ig- 
norant plaintilfs,  and  induced  them  to  rely 
upon  bis  fraudulent  statements,  defendant 
is  in  no  position  to  invoke  his  own  fraudu- 
lent conduct  as  a  defense  to  the  just  claim 
of  the  plaintiffs  resulting  from  that  fraud. 
The  partiea  did  not  stand  on  aji  equal  foot- 
ing. Valdicelt  v.  Henry,  76  Mo.  200;  RaUf 
V.  Willianu,  73  Mo.  310.  Neither  can  hi* 
positive  statements  as  to  the  number  of 
acres  be  treated  as  mere  opinions.  They 
were  representations  of  facts  as  of  hi^  own 
knowledge,  and  were  false,  and  constituted 
fraud.  Coon  v.  AIkcII,  46  N.  H.  510;  Lang- 
don  V.  Green,  49  Mo.  303;  Dunn  v.  WKiU, 
63  Mo.  IBI.  There  was  ample  evidence  of 
actual  fraud  in  showing  tbe  boundaries,  and 
in  suppressing  the  title  deed,  and  that  plain- 
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tilTa  tkVkiI  ujion  tlte  fnl»e  Tepreiwiitatione  of 
-dcfemliuit.    . 

PinaJly,  it  is  urged  that  tlic  court  adopted 
a  wrong  standard  of  damages;  that  in  com' 
penaating  plaintitTa  for  their  loss  of  the  IS 
-acres  of  Innd  for  wliich  they  ga.ve  their  notes 
and  deed  of  trust,  and  which,  owing  to  tlie 
'  fraudulent  representations  of  defendant, 
they  did  not  get  by  hia  deed  to  tliem, 
<oiirt  erroneously  fixed  the  coin[>ensatio: 
the  amount  per  acre  for  which  the  whole 
tract  sold ;  that  lie  ^ould  have  awarded 
them  the  difference  between  the  value  of  the 
land  as  it  wa»  represented  and  its  value  as 
it  actually  was  at  the  time  of  the  Kale. 
l^re  was  no  evidence  tending  to  show  that 
one  part  of  the  land  was  more  valuable  than 
another.  It  was  represented  at  80  acres, 
And  the  circuit  court  took  the  view  mo^t  fa- 
vorable to  defendant  luider  these  circum- 
stancM,  and  estimated  the  land  as  represent- 
«d  to  be  80  acres,  and  the  whole  price  at 
4G00,  and  reached  the  conclusion  that  the 
plaintiffs  had  agreed  to  purchase  at  a  price 
of  $7.60  per  acre,  and,  as  the  deficit  was  I" 
acres,  he  allowed  plaintiffs  in  the  proportit 
of  19  to  80,  or  »142.S0.  In  so  ruling  the 
court  was  not  without  precedent.  In  Qana 
V.  Sangtr  [Tex.  Cir.  App.)  30  S.  W.  502,  it 
iras  ruled  in  an  action  to  recover  for  land 
lost  hecause  of  eoniliet  of  honndaries,  in  the 
abeence  of  any  proof  to  the  contraiy,  the 
measure  of  recovery  was  held  to  he  such  a 

ertion  of  tbc  entire  price  as  the  amount 
it  is  to  the  entire  tract.  And  to  the  s 
effect  is  KkiiincT  v.  Walker,  SS  Ky.  T2U,  M 
a.  W.  233.  In  Logan  v.  Bigant,  19  £y.  L. 
Hep.  I77i,  44  S.  W.  435,  the  vendor  rejire- 
-■e'lited  the  boumlary  as  containing  40  acres, 
when  in  fact  it  only  contained.  IT  acres,  and 
it  was  ruled  by  the  court  of  appeals  that 
the  purchaser  was  entitled  to  a  creilit  on  tbc 
price  for  the  deficiency,  estimated  at  the  con- 
tract price.  Now,  under  the  evidence  in 
thifi  case,  it  is  plain  that  ptaintifi^s  stipu- 
lated for  SO  acres,  and  the  defendant  poM- 
tively  rcprcijented  the  quanlity  as  80  acres, 
and  it  is  clear  that,  in  the  ab«ence  of  any 
proof  to  the  contrary,  it  u'aa  favorable  to 
the  defendant  to  estimate  the  deficit  at  ^7.60 
an  acre,  tliat  being  the  value  according  to 


the  acre,  the  presumption  U  tliat  in  fixing  I 
the  price  regard  was  had  on  both  sides  to 
the  quantity  which  both  supposed  the  estate 
-consists  of.  IIUl  v.  Buckky,  17  Ves.  Jr. 
401.'  There  is  no  evidence  aa  to  what  the 
land  would  have  been  worth  had  it  contained 
80  acres,  as  it  was  represented,  and  we  see 
no  ground  for  reversitl  because  the  court 
adopted  this  measure  of  coniiicnsation. 

ITic  contention  that  plaintilfs  were  botuid 
"to  rcsciud  t'u  loio  does  not  apply  to  a  case 
like  this.  When  this  same  proposition  was 
urged  iu  IVairrs  v.  Travis,  0  Johns.  459, 
dhancellor  Kent  answered:  "The  doctrine 
that  a  contract  enforced  specifically  must  be 
so  in  its  entiretif  appears  to  me  solid;  but 
where  the  right  of  the  one  party  is  sustained, 
aod  the  otiKt  can  only  shelter  himself  by 
the  allegation  that  part  of  the  property 
«0  L.  R.  A. 


sought  is  not  in  his  power,  and  so  placed  hy 
his  owr.  act,  from  a  complete  conipliance 
with  it,  the  rule  of  equity  as  to  the  entirety 
must  be  strangely  applieit  if  it  could  possi- 
bly prevent  the  party  injured  by  the  aliena- 
lion  from  saying;  True  it  is,  I  am  entitled 
to  the  whole,  but  under  all  the  circumstan- 
ces 1  am  content  to' accept  what  is  in  tha 
power  of  the  defendant  to  give,  and  relin- 
quish my  right  to  the  remainder.'  "  And  on 
appeal  in  the  same  case  Judge  Spencer  said: 
"It  is  against  all  my  notions  of  justice  to  al- 
low the  appellant  to  excuse  himself  from  per- 
forming so  mnch  of  the  contract  as  he  can 
yet  perform  because  he  has  seen  fit  wrong- 
fully to  abridge  himself  of  the  power  of  per- 
forming the  whole.  And  I  again  recur  to 
the  olif*i'vation  that  the  converse  of  this 
proposition  would  not  be  just  or  true.  The 
respondent  might  insist  on  having  all  the 
lojid  or  none,  or  he  may  elect  to  consider  the 
acts  of  the  appellant  as  his,  and  thus  make 
valid  what  was  wrongful.  .  .  .  Where  a  ' 
vendee  nneks  a  specific  execution  of  an  agree- 
incut,  there  is,  says  Mr.  Siigden  (Sugclen, 
Vendors,  I!'3),  much  greater  reason  tor  af- 
fording the  aid  of  the  court  nt  the  suit  of 
the  purchaser  when  lie  is  desirous  of  taking 
the  ]iart  to  which  a  title  can  be  made. 
Alt!/.  ficB.  v.  Dav.  I  Ve*.  Rr.  218;  [J/ort- 
locl-  v.  BuHer),  10  Ves.  Jr.  315. 

In  my  opinion,  the  bill  stated  a  ca»ie  for 
equitable  interposition,  and  the  evidence 
abundantly  supported  it,  and  the  decree 
should  be  alllrincd. 

Mr.  Henry  P.  Laj,  for  appellant: 

riaintilTa'  petition  attempts  to  foi'ce  on 
the  defendant  a  new  contract,  to  which  he 
never  assented. 

Aorfoii  V.  Boharl,  105  Mo.  031.  10  S.  W. 
51(8 ;  Fiiiin  v.  Vryatal  II.  Co.  SO  Mo.  405,  14 
H.  W.  557. 

It  attempts  to  retain  the  benefits  derived 
from  a  contract,  and  to  avoid  the  obligations 
arising  from  it. 

S/ni7ft  r.  Butiji.  IS  Mo.  303,  57  Am.  Dec. 
207;  Woodicard  v.  Von  Boy,  45  Mo.  300; 
Rcalie  v.  Rocky  Branch  Coal  Co.  56  Mo. 
App.  221;  Norton  v.  Bokart,  105  Mo.  631.  10 
S.  W.  608:  Eetca  v.  Bcyncldii.  75  Mo.  503; 
fniia  V.  Cryslal  It.  Co.  89  Mo.  406,  14  S. 
W.  557. 

A  vendee,  who  cliiiine  to  have  been  induced 
to  purchase  land  by  fraudulent  misrepresen- 
tations made  liy  the  vendor,  cannot  retain 
IMutsession  of  the  land  purchased,  and  avoid 
the  payment  of  any  part  of  the  purchase 
money  because  of  fraud. 

21  Am.  &  Kng,  Enc.  Tjiw,  pp.  84,  01;  E»- 
tes  V.  Rcynotda,  7S  Mo.  563;  Lapp  v.  Ryan, 
23  Mo.  App.  436. 

While  the  prayer  of  the  petition  is  for  tha 
cancelation  of  a  deed  of  trust  on  the  ground 
that  the  debt  secured  has  been  paid,  yet  the 
otl'.er  allegations  of  the  petition  show  that 
no  part  of  the  debt  lias  really  been  paid,  and 
that  the  real  object  of  the  petition  is  to  re- 
scind a  part  of  the  contract  of  sale,  while  al- 
flrming    the    remainder,    which    cannot     be 

Lett's  J.  Brool-dak  Land  Co.  124  Mo,  672, 
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28  S,  W.  321;  Helet  v.  Rei/noMt,  75  Mo. 
SGS;  Crvmb  v.  Wright,  «7  Mo.  18.  10  S.  W. 
74i  liobiiiimn  v.  Hiiile,  12!)  Mo.  208,  31  S. 
\V.  788;  Hogarl  v.  Bogarl,  138  JIo.  4ia,  40 
S.  W.  01. 

A  mere  statement  of  opinion  aa  to  quail' 
tity  by  a  vendor,  even  though  iniHtaken, 
doea  not  entitle  the  vendee  to  relipf, — espe- 
eially  wliere,  at  in  thiH  case,  the  vendee  has 
ample  opiiortunit;  t«  inveutigat«  and  judge 
for  blmxHlf. 

14  Am.  &  Kng.  En<>.  Ijtvr,  2d  ed.  p.  34; 
Andeiaott  v.  llcl'ikt,  8(1  Mo.  2B3:  .Vatimaii 
V.  ObeHc,  Ul)  Mo.  600,  3  S.  W.  380;  Vnion 
Nitt.  Bank  v.  Uant,  70  Mo.  43D;  Dulrympli 
V.  Craiij,  140  Mo.  345,  50  S.  W.  884 ;  Leicit 
V.  Brookdalii  Land  Co.  124  Mo.  UST,  28  S 
\V.  324. 

On  discovering  the  fraud,  the  vendee  of 
lands  muat  proceed  to  reiteind  tlie  contract 
of  sale  promptly,  and  <it  Into,  ftnd  place  the 
(fthcr  party  to  the  contract  in  tlata  quo.  X 
failure  so  to  do  leaves  Mm  only  his  legal 
action  for  damages  for  the  deceit. 

l.€\H»  V.  HiiHikilale  Land  Co.  124  Mo.  S72, 
28  S.  W.  324;  Lapp  v.  Kyon,  23  Mo.  App. 
430;  KobiHBon  «.  tsipic,  129  Mo.  222,  31  S. 
W.  788;  Taglor  v.  Short,  107  Mo.  384,  IT  S. 
W.  070;  Duughcrty  v.  Stampa,  43  Mo.  247; 
Bates  V.  anjHolds,  75  Mo.  503;  Kirk  v.  See- 
ley,  fl3  Wo.  App.  2U0;  Crumb  v.  Wright,  87 
Mo.  18,  10  S.  W.  T4. 

Courts  of  equity  will  not  grant  damages 
for  deceit,  except  as  an  incident  to  other  and 
purely  equitable  relief,  and  will  not  take  ju- 
risdiction of  an  action  where  such  damages 
are  the  only  question  involved. 

2  Story,  Kq.  Kedlield's  ed.  6,  %  708;  14 
Am.  &  Kng.  ^nc.  Law,  2d  ed.  pp.  Wi  if), 
172. 

As  thf  plaintiff  had  the  uieans  at  hand  to 
readily  ajtvertein  the  truth  or  falsity  of  de- 
fendant's alleged  representations  as  to  quan- 
tity, and  nejflected  to  avail  himself  of  them, 
be  cannot  recover  even  legal  damages  for  the 
deceit,  if  practised. 

Slaughter  v.  Ger$on,  13  Wall.  379,  20  L. 
ed.  627;  (Jordon  v.  I'armelee,  2  Allen.  212; 
Jfirea  V.  SumiiicrrilU;  85  Mo.  App.  183. 

Mr.  Vf.  la  F.  Borner,  for  respondents: 

A  party  defrauded  in  a  contract  may 
stand  by  it,  even  after  he  diseovcra  the 
fraud,  and  recover  damages  resulting  from 
the  fraud ;  or  he  may  rescind  the  contract, 
and  recover  back  what  he  has  paid  or  sold. 

Parlxr  v.  Marquis,  04  Mo.  38;  Naumaa  v. 
Olicrle.  00  Mo.  (106,  3  S.  W.  380;  Broumloin 
V.  Wullard,  til  Mo,  App.  124;  14  Am.  *  Eng. 
Bnu,  Law,  p.  1(18;  Halt  v.  Clark,  21  Mo. 
413;  Bhultz  V.  Chriatman,  G  Mo.  App.  338; 
Cahn  V.  Reid,  18  Mo.  App.  116. 

When  a  peiaon,  who  has  been  drawn  into 
a  purchase  or  other  contract  by  fraud,  does 
not  seek  to  reacind  the  same,  but  merely 
seeks  to  recover  the  damages  sustained  by 
reason  of  the  fraud,  he  is  not  required  to  re- 
turn, or  offer  to  return,  what  he  has  received 
under  the  contract.  He  may  retain  the 
aame  and  recover  his  damages. 

14  Am.  ft  Sng.  Enc.  Law,  p.  168;  Bhinna- 
barger  v.  ^helton,  41  Mo.  App.  147;  Hitah- 
eock  V.  Bavghan,  36  Mo.  App.  210;  Brock- 
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haus  V.  Nehining,  52  Mo.  App.  73;  Heed  v. 
/'icitc,  8  Mo.  App.  500,  Appx.:  I'ryor  r. 
foslir,  130  ,\'.  y.  171,  2ft  N.  E.  123. 

\\'heTc  a  court  of  equity  has  once  obtained, 
juriiidiction  of  a  cnuse,  it  will  not  relin- 
quish tlie  same  until  it  has  done  full  an± 
complete  justice  between  the  parties. 

11  Am.  &  Eng.  Enc.  Law.  2d  ed.  p.  201; 
Jfc/)onici  V.  Lcc,  37  Mo.  204;  Boynton  r. 
llillcr,  03  Mo.  200;  HoUand  v.  Anderson, 
38  Mo.  SS. 

Equity  has  ancient  and  original  jurisdic- 
tion in  mattem  of  fraud  and  deceit. 

Nrlson  v.  Belt*.  21  Mo.  App.  232;  BiddU^ 
V.  Ram»rg,  62  Itio.  153;  St.  Loait  v.  St, 
Louia  (laeliiiht  Co.  70  Mo.  105;  Bales  v.  Oil- 
lie- 1,  84  .Mo.  App.  B79;  Roger*  v.  First  Kat. 
Bank,  82  Mo.  App.  377;  Blark  v.  Rogers,  75- 
Mo.  441. 

The  measure  of  damages  for  false  repre- 
sentations on  a  sale  is  the  ditference  be- 
tween the  value  as  represented  and  as  it  ac- 
tually in,  and  not  the  difference  between  tbe 
market  value  and  the  price  paid. 


App.)  28  a.  W.  384;  Bank  of  Atchison' 
Couiilp  T.  Bgcrn,  139  Mo.  «27,  41  S.  W.  326; 
Aneljfn  v.  frank,  8  Mo.  App.  242;  Cahn  v. 
Riid,  IB  Mo.  App.  116;  UcBelh  v.  Craddoek, 
28  Mo.  App.  380;  Clark  v.  Hannibal  &  St.  J. 
R.  Co.  36  Mo.  210;  Shinnabarger  r.  Shelton, 
41  Uo.  App.  147. 

Per  Cariitait 

The  foregoing  opinion  of  GMitt,  J.,  In 
division  No.  2,  after  a  rehearing  in  banc,  i> 
adopted  as  tbe  opinion  of  the  court. 


BBr|;«aa,  Cli.  J.,  djsscutjng: 

Tliia  is  an  action  for  damages  for  fraud  in 
the  sale  by  defendant  Bell  of  a  tract  of  land 
lo  plaintiffs,  uontainiug  a  less  number  of 
acres  than  Bell  represented  it  to  contain, 
and  to  enjoin  the  sale  of  the  land  conveyed 
under  a  deed  of  trust  executed  by  plaintiffs 
to  defendant  Jones,  as  truetee  for  the  benefit 
of  Bell,  to  secure  the  payment  of  8215,  being 
the  balance  of  the  purchase  money,  f38& 
haling  been  paid  in  caah  at  the  time  of  tbe 
sitle,  upon  the  ground  that  the  damages  sus- 
tained amounted  to  more  than  the  balance 
due  on  the  property.  The  petition  alleges: 
That  in  March,  1800,  plaintifTa  purchased 
from  defendant  Dell  the  following  land  id 
Benton  county,  Missouri:  "The  south  part 
of  the  northwest  fractional  quarter  of  sec- 
iioD  three,  in  township  forty,  of  range  twen- 
ty-three, lying  in  the  following  mrtea  and 
bounds:  Commencing  at  the  southeast  cor- 
ner of  said  quarter  section,  and  running  oit 
the  half-mile  line  north  to  a,  point  opposit* 
the  fence  between  James  Neece  and  Adam  J. 
Nccce,  and  west  with  aaid  fence  to  ths 
slough,  and  down  the  alough  to  Grand  river, 
and  up  Grand  river  to  James  Foster's  land, 
and  thence  east  to  the  place  of  beginning; 
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containing  SO  acres,  more  or  lesa."  That  at 
time  of  purcha.se  said  defendant  representeil 
to  plaintiffB  that  said  tract  contained  not 
le«B  than  8U  acres.  That  plaintiffs  were  ig- 
norant of  the  facU,  and,  relying  vholly  on 
■aid  representations,  purchased  said  land  for 
$000,  paid  ^385  down,  and  gave  a  deed  oC 
tru!it  on  said  land  to  defendant  Jones,  as 
trustee,  to  secure  a  note  to  Bell  for  the  re- 
maininic  !p215,  which  deed  of  trust  is  dated 
March  10,  1890,  and  recorded  at  Deed  Rec- 
ord 07,  pAge  1S8.  That  said  tract  of  land  in 
fact  ooutaiiied  only  50  acres.  Tliat  Belt's 
representations  as  to  such  (act  were  falde 
and  fraudulent,  and  made  for  the  purpose 
«t  deceiving  plaintilTa.  "Wherefore  plain- 
tilTH  sn;  they  have  paid  full  value  for  the 
Und  actually  conveyed."  The  prayer  is  that 
the  note  secured  by  the  deed  of  tnist  be  can- 
teled,  that  the  deed  of  trust  he  declared  ful- 
ly satisfied,  and  that  defendants  be  enjoined 
from  atteinpling  to  collect  said  note  by  sale 
under  said  deed  of  truxt  or  otherwise.  The 
•nswcr  of  defendant  Bell  admits  the  execu- 
tion of  the  deed  to  the  land  as  alleged  in 
the  petition,  alleges  that  the  deed  of  trust 
and  note  were  given  to  secure  part  of  the 
purchase  price  of  the  land  described  in  peti- 
tion, hut  deniea  every  other  allegation  in  the 
petition.  For  further  anawer  and  counter- 
claim the  anxwer  alleges  default  in  payment 
of  tlie  note  secured  by  the  deed  of  trust, 
advertisement  and  sale  by  defendant  Jones 
under  the  provisions  thereof  on  July  3,  1867, 
at  which  sale  defendant  Bell  became  the 
purchaser  for  $250,  and  that  a  deed  was 
executed  to  him  hy  the  trustee.  The  answer 
concludes  with  the  usual  allcgHtions  of  a  pe- 
tition in  ejectment,  and  prays  for  the  pos- 
session of  aaid-land.  The  reply  admits  the 
trustee's  sale  and  execution  of  deed  aa  al- 
leged in  the  answer,  but  denies  all  other  al- 
legations of  new  matter.  The  judgment  and 
finding  by  the  court  of  the  sale  of  the  land 
was  B9  alleged  in  the  petition  and  admitted 
in  the  answer, — that  plaintifTs  were  wholly 
ignorant  of  the  number  of  acres  contained  in 
said  tract,  but  relied  on  defendant's  repre- 
sentations that  said  tract  contained  80 
acres;  that  said  representations  were  false 
and  fraudulent,  and  that  said  tract  con- 
tained only  01  acres.  The  court  also  finds 
the  amount  of  cash  payment  to  be  8385.  and 
the  execution  of  deed  of  trust  securing  J215, 
as  alleged  and  admitted;  that  the  contract 
price  was  at  the  rate  of  t~.50  per  acre,  and 
that  plaintilTa  have  sustained  dnmaffc  in 
sum  of  tU:i.SO,  the  price  of  10  acre!i  of  land 
at  such  rate;  that  a  sale  was  made  under 
said  deed  of  trust  by  the  trustee,  Jones,  ns 
alleged  and  admitted.  "It  decreed  that  said 
deed  of  trust  and  trustee's  deed  be  set  aside, 
and  for  naught  held,  and  that  defendant  re- 
cover of  plaintilTs  872.50  of  the  unpaid  pur- 
chase money  of  said  land,  with  8  per  cent  in- 
terest from  March  10,  ISDS,  and  that  the 
same  be  a  lien  on  said  land,  and  that  each 
party  pay  the  coats  made  by  him»ielf.  and 
not  heretofore  adjudged."  Motions  for  new 
trial  and  in  arrest,  containing  the  usual 
grounds  of  objection,  were  filed  timely,  and 
t>9  L.  R.  A. 


by  defendant  Bell. 

The  following  admissions  were  made  in 
the  pleadings  or  by  the  parties  during  th« 
trial :  "  ( 1 )  The  defendant  Beil,  on  March 
10,  180t>,  conveyed  by  warrajity  deed  in 
usual  form  the  land  described  in  tbo  petition 
to  plsiiitifT  W.  T.  McGhee,  and  iu  said  deed 
described  said  land  as  containing  '80  acres, 
more  or  less.'  (2)  That  in  the  deed  convey- 
ing said  land  to  Bell,  and  in  several  deeds 
prior  thereto,  said  lajid  is  described  as  con- 
taining ,50  acres,  more  or  less;  metes  und 
bounds  being  the  same  as  in  deed  from  Bell 
to  McGliee.  (3)  That  said  land  in  fact  con- 
tained til  acrea  according  to  survey  made  by 
county  aurveyor.  (4)  Execution  of  deed  of 
trust  to  secure  balance  of  purchase  money^ 
default  in  payment,  advertisement  and  sale, 
and  execution  of  deed  by  Jones,  as  trustee, 
to  Bell.  {5)  That  plaintiffs  went  into  pos- 
scHsion  of  land  under  deed  from  Bell,  and 
were  in  possession  at  institution  of  tliia  suit, 
and  to  the  date  of  trial.  (0)  That  plain- 
tiffs discovered  the  deficiency  in  the  land 
about  June.  18110,  before  any  material  im- 
provements liad  been  made;  that  thereafter 
they  remained  in  possession,  improved  the 
land,  but  made  no  complaint  to  Bell  until 
pushed  on  the  note  for  the  remainder  of  pur- 
chase money."  IJetendant  knew  the  number 
of  acres  named  in  the  deed,  under  which  he 
he'd  title  and  podsesaion  of  said  land.  The 
plaintilT  William  T.  McGhee  was  an  illit- 
erate man,  and  could  neither  write  nor  read 
the  writinj!  of  others.  Defendant  learned 
that  he  desired  to  purchase  a  tract  of  land 
containing  not  less  than  80  acres,  and,  in  or- 
der to  sell  his  land  to  plaintilTs,  and,  as  a 
special  inducement  thereto,  the  defendant 
represented  to  and  told  plaintiffs  that  bis 
farm  conluined  not  less  than  80  acres,  and 
contained  nearer  90  or  100  acres,  and  point- 
ed out  to  them  the  boundary  lines  of  said 
tract,  and  told  tbcm  that  certain  fences  were 
on  said  land,  and  were  the  property  of  de- 
fendant. Plaintiffs  had  no  knowledge  of 
the  number  of  acres  contained  in  said  tract, 
nor  did  t!1iey  know  the  area  or  boundaries 
thereof,  except  as  the  same  were  pointed  out 
to  them  l^  defendant;  and  relied  wholly  on 
the  statements  and  representations  of  de- 
fendant as  to  the  number  of  acres  in  said 
tract,  and  the  boundary  lines  thereof;  and 
relying  upon  nnid  statements,  and  believing 
the  same  to  he  true,  and  being  deceived 
thereby,  wore  induced  to  purchase  and  did 
purcbase  of  dcfendiint  the  said  land  for  thr> 
price  and  sum  of  $flOO,  as  and  for  a  tract  of 
80  acres,  paying  $.'185  cash,  and  giving  their 
note  for  $215,  the  balance  of  the  purchase 
price,  and  secured  the  same  by  a  deed  of 
truRt  on  said  lHn<l.  making  defendant  James 
K.  Jones  trustee  (herein,  I'laJntilTs  after- 
wards, and  before  the  institution  of  this 
suit,  learned  that  they  bad  received  a  deed 
(o  a  tract  much  lena  than  80  acrea  in  area, 
nn<l  aver  that  they  relied  wholly  on  defend- 
ant's rap resi-ntut ions,  and  but  for  aaid  rcp- 
renenlations  they  would  not  have  purchased 
said  land. 

Altont  March,  1B07,  the  interest  o 
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paid  purchase  price  falling  due,  defendaat 
Jones,  u  trustee,  advertised  said  land  for 
Bale  tinder  said  deed  of  trust,  wli  ere  upon 
plaintilfs  brought  this  BUit  to  have  set  off 
diiniaifea  for  the  fraud  and  deceit  practiaed 
by  defendant  in  tbe  sale  of  suid  land,  and 
allege  that  th:>y  have  already  paid  full  value 
for  the  land  a::tuaJly  conveyed,  and  ask  that 
defendant,  who  was  still  poaseseor  of  said 
note,  be  required  to  bring  said  note  and  deed 
of  trust  into  court,  that  the  note  be  can- 
celed and  for  naught  held,  that  tlie  deed  of 
trust  be  declared  satiafled,  and  that  defend- 
ants be  enjoined  from  rollrcting  said  note 
by  a.  sale  under  said  deed  of  trUKt  or  other- 
wise, and  for  such  other  relief  iia  tn  the 
court  might  seem  just  and  proper.  Aftcr- 
wardit,  during  the  peDdency  of  said  suit,  said 
land  vaa  advertised  and  sold  by  the  defend- 
ajit  Jones  lierein,  truiitfc  in  said  deed  of 
trust,  rtaiiitijfs'  attorney  appeared,  and 
gave  public  notii-e  of  the  jiendpncy  of  this 
action  (having  first  filed  notice  lis  pendenn), 
and  at  suid  sale  said  defendant  Belt  pur- 
'chased  said  land.  Defendant  filed  bis  an- 
swcr,  denying  each  and  every  allegation  in 
plaintiff's  petition,  and  setting  up  his  pur- 
chase at  trustee's  Male,  and  bis  deed  there- 
under, and  for  judgment  in  ejectment. 

It  is  said  in  the  majority  opinion  that  "it 
is  clear  that  upon  equitable  principles  plain- 
tiffs were  not  bound  to  rencind  the  whole 
contract,  and  take  back  their  purchase  mon- 
ey, and  have  their  note  and  deed  of  trust 
canceled,"  and  Ilitl  v.  Bucklrn,  17  Ves.  Jr. 
30S,  is  relied  upon  as  sustaining  tliot  con- 
tention. Hut  ill  that  case  the  defendant 
sold  to  the  plainlilT  a  tract  of  land  contain- 
'  Ing  21T  acres  and  10  iicrclicn,  when  in  fact 
there  was  not  that  quantity  by  about  2(1 
aci'Gs.  The  bill  was  for  specific  performance 
-of  the  contract  by  the  vendee,  in  so  far  as  it 
was  in  defendant's  power  to  convey,  with  an 
abatement  out  of  tbe  purchase  money  in  re- 
spect of  a  deficiency  io  quantity.  "Held, 
that,  where  a  miHrepresenlation  is  made  as 
to  the  quantity,  though  innocently,  I  appre- 
hend the  right  of  the  purchaser  to  be  to  have 
what  the  vendor  can  give,  with  an  abatement 
out  of  tlje  purchase  money  for  so  much  as 
the  quantity  falls  short  of  the  rcprcsenttt- 
tion.**  Uralinm  v.  Oliicr,  3  Uenv.  124,  is  an- 
other authority  relied  U|von.  That  was  also 
an  action  by  the  vendee  for  the  specific  per- 
formancG  of  the  sale  of  a  tract  of  land,  who 
was  willing  to  take  a  less  quantity  than  he 
purchased,  and  it  watt  held  "that,  where  a 
party  has  enteied  into  a  contract  for  the 
sale  of  more  than  he  has,  the  purchaser,  if 
1ie  thinks  fit  to  accept  that  which  it  is  in  the 
puuer  of  the  vendor  to  give,  is  entitled  to  a 
performance  to  that  extent."  The  same  doc- 
trine is  announced  in  Walera  v.  Travi*,  0 
JohuH.  4G4 :  Adams.  Eq.  8th  ed.  p.  01 ;  Storv, 
Eq.  Jur.  I  T70;  ilor$a  v.  Elmeiidorf,  U 
Taige.  277;  and  K'ncin  t,  lli/cru.  Hi  Pa.  00. 
To  the  same  elTpct  is  Toanscad  v.  Vander- 
vcTkcr,  100  U.  S.  171,  40  L.  e<l.  .183.  10  Sup. 
Ct.  Hep.  2S8.  These  authorities  niinounce  a 
familiar  principle,  which  no  one  disputes, 
and  which  every  lawyer  concedes.  Hut  they 
are  not  in  point  in  this  case,  for  the  reason 
«D  L,  It.  A. 


that  this  is  not  an  action  for  specific  ptr- 
forniance  of  part  of  a  contract  for  the  sale 
of  land,  but  is  anntewbat  in  ihc  nature  of  an 
equitable  set-otf  upon  the  ground  of  Wiit 
false  and  fraudulent  representations  of  Bell 
in  regard  to  the  quantity  of  tlie  land,  by 
reason  of  which  plaintiffH  claim  they  were 
damaged  in  exi'ess  of  the  contract  price  of 
the  land  alieady  conveyed  to  them  by  Bell. 
and  ask  that  defendant  be  required  to  bring 
said  note  and  deed  of  trust  into  court,  that 
the  note  be  canceled,  and  held  for  naught, 
tliat  tlie  deed  of  trust  be  declared  fully  sat- 
iiHed,  and  that  defendants  be  forever  en- 
joined from  collecting  said  note  by  sale  un- 
der said  deed  ot  trust  or  otherwise,  and  for 
such  other  relief  as  to  the  court  may  seem 


fonnaiice  of  tlie  contract,  nor  could  such  a 
action  be  niaiutained,  for  the  obvious  reason 
that  plaintitTs  had  received  from  defendant 
Bell  a  good  and  suflicient  deed  for  all  t1ie 
land  which  the  tract  that  be  sold  to  them 
contuinod,  and,  although  a  less  quantity 
than  he  contracted  to  sell  them,  plaintiffs 
remined  said  deed  with  full  knowledge  of 
that  fact,  and  had  it  in  their  possession  at 
the  time  of  the  institution  of  this  suit. 
There  was,  therefore,  nothing  upon  the  part 
of  Bell  to  perform.  It  would  be  absurd  to  say 
that  plaintiffs  could  accept  and  retain  a  deed 
wliicn  they  knew  was  for  a  greater  number 
of  acres  than  was  in  the  tract  which  they 
purchased,  and  then  sue  tlie  grantor  for  the 
specittc  performance  of  a  contract  to  convey 
land  which  he  had  theretofore  conveyed  to 
them.  In  Waterman,  Spec,  Perf.  \  516,  it 
is  said:  "As  a  rule,  when  the  plaintilf 
knew  at  the  time  of  hringipg  his  suit  that 
the  contract  could  not  be  specifically  per- 
formed or  decreed,  tlie  bill  will  not  be  sus- 
tained for  compensation  in  damages.  It  is 
then  re<luced  to  tlie  case  of  a  bill  filed  for 
the  sole  purpose  of  assessing  damages  for  a 
breach  of  contract,  which  is  matter  strictly 
of  legal,  and  not  of  equitable,  jurisdiction." 
2  Beach.  Modern  Law  of  Contracts,  {  8S1. 
In  the  case  of  Kempihall  v.  Stone.  5  Johns. 
Cli.  1113,  the  defendant,  who  had  entered  into 
articles  of  agreement  with  the  plaintifT  tor 
the  sale  and  conveyance  of  a  lot  of  land, 
after  the  time  of  (icrfnrmance  had  elapsed 
sold  and  conveyed  the  land  to  a  third  per- 
son for  a  valuable  consideration,  without 
notice  of  the  agreement,  and  before  the  filing 
ot  a  bill  by  the  plaintiff  for  a  specific  per- 
formance of  it.  Held,  that  a  specific  per- 
formance could  not  be  decreed,  and  that  the 
plaintiff  must  seek  his  remedy  at  law  for  a 
compensation  in  damages  for  the  breach  of 
the  agreement.  The  court  said:  "When 
the  defendant  had  disabled  himself  before 
the  filing  the  bill,  and  the  plaintiff  knew  of 
that  fact  before  he  commenced  his  suit  {and 
I  consider  such  knowledge  a  material  cir- 
cumstance in  the  case) ,  it  is  then  reduced 
to  the  caw  ot  a  bill  filed  for  the  sole  purpoie 
of  asscFii-iiig  damages  for  a  breach  of  con- 
tract, which  is  a  matter  strictly  of  legal,  and 
not  of  equitable,  jurisdiction.  The  remedy 
is  clear  and  perfect  at  law  by  an  action  upon 
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the  corenant ;  and,  l(  tlits  court  ia  to  •ustaln 
»nch  a  bill,  I  do  not  sea  why  it  might  not 
•quatl^  sustain  one  in  eve^  other  case 
aoundiDg  in  daniaffSB  and  cc^izable  at  law." 
Baloh  V.  Cobb,  4  Johns.  Ch.  659.  The  same 
rule  is  announced  in  2  Storj,  Eq.  Jur.  3d 
ed.  i  709.  In  the  case  o(  McQueen  v.  Chou- 
(eu«,  20  Mo.  222,  64  Am,  Dec.  178,  Judge 
Scott,  in  speiOdng  for  the  court,  eaid:  "it 
was  admitted  on  the  hearing  of  this  cause 
that  before  this  suit  was  brought  the  de- 
fendants conveyed  away  %he  land  in  contro- 
versy. They  had  offered  previously  to  con- 
vey to  McQueen  on  his  compliance  with  the 
terms  of  the  contract.  This  he  failed  to  do. 
In  crises  simitar  to  this,  courts  of  equity 
have  refused  t<<  decree  a  epecifle  performaoee 
of  the  contract,  and  have  refused  to  enter- 
tain the  bill  for  the  purpose  of  compensating 
the  complainant  for  damages,  but  have  left 
him  to  his  action  at  law  on  the  agreement. 
In  the  case  of  Hatch  t.  Cobb,  4  Johns.  Ch. 
SS9,  it  is  said  that  it  is  doubtful  how  far 
the  court  has  jurisdiction  to  assess  damages 
merely  in  such  a  case,  in  which  the  plsintiS 
waa  aware,  when  be  filed  his  bill,  that  the 
oontmct  could  not  be  specifically  performed 
«r  decreed,  as  it  was  a  matter  of  legal  cog- 
nizance; tiat,  although  equity,  in  very  spe- 
cial cases,  may  possibly  sua^n  a  bill  for 
damages  on  a  breach  of  contract,  it  ia  clearly 
not  iJie  ordinary  jurisdiction  of  the  court. 
This  doctrine  is  conflrmed  in  the  subsequent 
case  of  Kempihall  v.  Stone,  6  Johns.  Ch,  103, 
in  which  it  was  held  that  a  defendant,  who 
had  entered  into  an  agreement  with  the 
plainliff  for  the  sale  of  a  tot,  and  who,  after 
the  time  of  performance  had  elapsed,  sold 
and  csnvnyed  the  land  to  a  third  person  for 
a  valuable  consideration,  without  notice  of 
the  agreement,  and  before  the  filing  of  a  bil! 
by  the  complainant  for  a  specific  perform- 
ance of  it,  would  not  be  compelled  to  a 
specific  performance,  but  that  the  plsintifi's 
remedy  was  nt  law  for  a  compensation  in 
damages  for  the  breach  of  the  agreement." 
In  Bonne-  v.  Little,  38  Ark.  307,  it  is  said: 
**  Where  there  is  a  sale  of  lands,  and  a  con- 
tract to  convey  the  legal  title,  which,  aa  to 
part,  is  impossible,  the  vendee  may,  if  there 
be  nothing  else  in  the  case  to  defeat  his 
equity,  elect  to  have  performance  ao  far  sa 
the  vendor  may  be  able,  and  may  apply  to  a 
oonrt  of  equity  to  compel  it;  and  the  court 
taking  jurisdiction  for  this  purpose  will  re- 
tain the  cause  for  the  incidental  purpose  of 
awarding  compensation  for  the  deficiency. 
This  ia  given,  however,  more  for  the  purpose 
of  adjusting  the  equities  between  the  parties 
with  regard  to  the  subject-matter,  already 

Sioperly  before  the  court,  than  as  actual 
amagen  for  nonperformance.  With  regard 
to  the  letter,  they  are  more  properlj  within 
the  jurisdiction  of  courts  of  law,  and  courts 
of  equity  wili  not  assume  jurisdiction  for 
the  sole  purpose  of  awarding  damages  fcir  a 
breach  of  contract  to  convey,  where  it  was 
known  to  the  complainant,  when  the  suit 
wns  brought,  that  a  performance  was  impos- 
wbte."  The  same  doctrine  is  announced  in 
Willard,  iji\.  Jur.  2B0,  and,  io  fact,  by  all  of 
the  authorities. 
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While  it  is  true  that,  where  the  vendor 
has  contracted  to  conv^  a  tract  of  land,  the 
title  to  part  of  which  faila,  the  vendee  may 
enforce  specific  performane«  of  the  residue 
of  the  land,  with  compensation  in  damages 
for  the  part  the  vendor  is  unable  to  convey, 
vet  where  he  conveys  to  the  vendee  all  of  tha 
land  sold  to  which  he  has  title,  as  in  this 
case,  though  lese  than  the  quantity  sold,  and 
the  deed  thereto  is  accepted  by  him,  ti>e 
vendee  cannot  file  a  hill  in  equity  for  the 
mere  porpose  of  obtaining  compensation  in 
damn^res  for  fraud. practised  upon  him  by  th« 
vendor  in  the  sale  of  the  land,  but  he  must 
resort  to  his  remedy  at  law  for  that  purpose, 
where  the  case  may  be  tried  before  a  jury  if 
either  party  so  desires,  of  which  right  de- 
fendants are  deprived  if  this  judgment  be 
permitted  to  stand;  and  in  no  authority 
cited  in  the  opinion  is  it  rul^  otherwise. 

There  is  no  pretense  that  the  note  for  the 
balance  of  the  purchase  money,  or  the  deed 
of  trust  given  by  plaintiffs  upon  the  land  de- 
scribed in  the  deed  from  Bell  to  plaintiffs  to 
secure  its  payment,  were  obtained  by  fraud, 
or  that  Bell  is  insolvent,  or  that  plaintiffs 
did  not  have  an  adequate  remedy  at  law 
ai^inst  him  for  damages,  or  that  they  de- 
sirtd  (.<•  have  the  contract  rescinded,  nor  do 
they  offer  to  pay  the  balance  of  the  pur- 
chase money  should  any  part  of  It  he  found 
to  be  due  to  defendant;  but  all  of  these  es- 
sential averments  are  taken  for  granted. 
They  do  not  aver  that  the  note  and  deed  of 
trust  were  obtained  from  them  by  fraud,  or 
that  they  did  not  know  Uiat  they  were  sign- 
ine  such  instruments,  but  aver  that  they 
have  paid  defendant.  Bell,  more  than  the 
value  of  the  land,  and  for  that  reason  alone 
a:ik  that  he  be  required  to  bring  them  into 
court,  and  that  they  be  canceled,  et«.  While 
there  is  no  rule  of  law  better  established 
than  that,  where  a  court  of  equity  once  ac- 
quires jurisdiction  of  a  cause,  it  will  retain 
it,  to  do  full  and  complete  justice  between 
the  parties  (/foflund  v.  A»der»on,  38  Mo. 
55;  McDnniei  v.  Lee,  37  Mo.  204),  there  ara 
no  allegations  in  the  petition  in  the  case  at 
bar  which  entitle  plaintiffs  to  e<]uitable  re- 
lief of  any  kind.  The  only  thing  complained 
of  in  the  petition  is  the  fraudulent  conduct 
of  Bell,  t^  which  plaintiffs  clsim  thry  wera 
induced  to  buy  the  land.  But.  notwithstand- 
ing these  facts,  the  court  found  that  plain- 
tiffs were  indelited  to  defendant,  Bell,  in  the 
sum  of  872.60,  balance  due  upon  the  land, 
and,  without  anything  in  the  pleading  which 
authorized  it,  set  aside  and  canceled  the 
deed  of  trust,  and  rendered  judgment  in 
Bell's  favor  against  plaintiffs  theruCor,  and 
made  it  a  lien  upon  the  land.  Where  the 
purchaser  of  land  receives  and  retains  a 
deed  thereto  from  his  vendor  for  a  less  num- 
ber of  acres  than  he  contracted  for,  with 
knowledge  of  that  fact,- — as  did  the  plain- 
tilfs  in  this  case, —  he  cannot  resort  to  a 
court  of  equity  for  the  sole  purpose  of  re- 
covering damages  for  fraudulent  representa- 
tions upon  which  he  relied,  made  by  the 
vendor,  with  respect  to  the  num'jer  of  acrea 
the  tract  contained,  and  was  therein  induced 
to  purchase  the  land;  but  must  reaort  to  » 
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court  of  1«w.  He  has,  upon  discoverj  o(  the 
fraud,  the  right  to  stand  by  the  contract, 
and  Bue  his  vendor  for  damage*  for  the  fraud 
practised  upon  him,  or  to  rescind  the  con- 
tract; but,  aa  a  general  rule,  the  right  to 
disaffirm  a  contract  for  fraud  must  he  ex- 
ercised promptly,  and  the  disafflrmanoe 
must  be  M  toto.  "A.  party  cannot  aflinn  a 
contract  in  part  and  repudiate  it  in  p»rt. 
He  c&nnot  accept  its  bene&ta  on  the  one 
hand,  while  he  ahirks  its  diaadvantagea  on 
the  other.  He  cannot  play  fast  and  loose  In 
the  matter.  Nor  is  he  permitted  to  select 
his  own  time,  consult  his  own  conveaience, 
and  wa.tch  the  rise  and  fall  of  the  market, 
before  exercising  the  right  of  rescission.  If 
he  elects  to  diaaOlrTn  the  contract  in  conse- 
quence of  deception  practised  upon  him, 
such  election,  in  order  to  avail  him,  must 
ha.Ta  tlie  chief  and  essential  element  of 
promptitude,  and  he  must  put  the  other 
party  in  the  same  situation  as  he  waa  be- 
fore the  contract  was  made.  All  the  au- 
thorities apeak  this  language.  Jarrttt  v. 
HorloH,  44  Mo.  276;  Hart  v.  Handlia.  43 
^1o.  171,and  caaes  oitedi"£«C«>v.Reyno2d«, 
75  Mo.  S6S;  Lewit  v.  Brookdule  Laud  Co. 
124  Ho.  eTZ,  2a  S.  W.  324;  Kobiiaon  v. 
Siole,  12S  Mo.  20S,  31  8.  VV.  78S.  Tliere 
seems  to  be  an  exception  to  the  general  rule, 
however,  in  case  tne  proptrty  received  by 
party  seekinfr  to  rescind  naa  been  changed 
in  such  a  manner  that  it  is  impossible  to 
have  it  restored.  Then  a  court  of  equity 
will  afford  relief  any^vay.  BalUtnd  v.  An- 
dentin,  3B  Mo.  66.  But  that  decision  is 
placed  on  the  express  {(round  that  the  prop- 
ei'ty  had  so  clianged  that  tbe  parties  could 
not  be  out  in  statu  qua,  and,  as  a  court  of 
equity  bad  taken  jurisdiction  of  the  action, 
it  was  held  that  it  would  retain  the  cause, 
and  determine  the  whole  matter  in  contro- 
veri^.  kelson  v.  Betfi,  21  Mo.  App.  220. 
In  the  case  at  b«r  there  was  nothing  in  the 
way  to  the  placing  \sj  plaintiffs  of  defend- 
ant, Bell,  in  atatu  quo  before  or  at  the  time 
ol  the  institution  of  this  suit,  which  was  a 
condition  precedent  to  a  rescission  of  tbe 
contract.  But  they  do  not  seek  to  have  the 
contract  rescinded,  but  affirm  it,  and  at  the 
same  time  claim  damages  from  Bell  on  ac- 
count of  tbe  fraud  practised  upon  them, 
which  they  seek  ta  recover  and  have  de- 
ducted from  the  balance  due  by  them  on  the 
purchase  money  by  way  of  recoupment,  with- 
outi  offering  to  do  equity  on  their  part,  or  of- 
fering to  perfomk  the  contract  on  their  part. 
Springfield  Llngine  i  Threaher  Co.  v.  Dono- 
van, 147  Mo.  <!22,  49  8.  W.  500,  wa«  an  ac- 
tion in  ejectment,  in  which  plainUfl  was  en- 
titled to  no  relief  if  not  the  poesesmon  of 
tbe  land  sued  for ;  but  the  court  rendered 
judgment  in  ita  favor  against  the  defend- 
ant Dorice  Donovan  for  $1,073.60,  and  do- 
09  L.  B.  A. 


creed  that  the  deed  of  trust  ginn  by  Um 
on  tbe  land  to  plaintiff  to  aecure  said  in- 
debtedness be  foreclosed,  and  that  Donovan^ 
right,  title,  and  intcre:;t  in  the  land  be  sold 
for  Uie  payment  of  the  debt.  The  court 
said:  "If  there  is  anytbinK  in  the  record 
upMi  which  to  predicate  this  judgment,  or 
any  theory  upon  which  it  can  be  permitted 
to  stand,  we  are  at  a  loss  to  know  where 
it  is,  or  what  it  ia  It  is  a  judgmjent  for 
wbirii  plaintifl  does  not  ask  or  want,  unau- 
thorized by  the  piMdings  in  the  case,  and 
uanitestly  erroneous."  So,  in  the  case  at 
bar,  defendant  did  not  ask  or  want  a  money 
judgment  against  plaintifTs,  nor  wa*  such  a 
ju<ifment  authorized  by  his  answer.  It  is 
axiomatic  that  no  judgment  can  be  main- 
tained which  is  not  authoriiad  by  tbe  plead- 
ings, and  such  is  this  case. 

Defendant  slso  contends  that  whatever 
representations,  if  any,  Bell  made  with  re- 
spect to  tbe  number  of  acres  in  the  tract  of 
land,  and  ita  boundaries,  were  mere  expres- 
sion of  opinion,  and  ou^ht  not  to  have  oeeu 
relied  upon  by  plaintiffs;  but  the  great 
weight  of  authority  is  that  statements  as  to 
such  matters,  if  ma^  by  a  person  po^- 
tively  as  of  his  own  knowledge,  are  state- 
ments of  fact,  and  constitute  fraud.  Hitch- 
aock  V.  Baughan,  44  Mo.  App.  42;  Fatter 
V.  Kmn«dy,  36  Ala.  369,  81  Am.  Dec.  66; 
Beordtlf]!  V.  Duntlvg,  69  M.  Y.  677 ;  Coon  v. 
itwetl,  46  N.  H.  610:  Uill  v.  Broicer,  76  N. 
0.  124;  Orittcold  V.  Gebbia,  126  Pa.  363,  17 
Atl.  673;  Clark  v.  Baird,  9  N.  Y.  183.  And 
HUch  afiirmations  are  not  to  be  r^arded  as 
mere  expressions  of  opinion,  in  which  it  was 
folly  to  conUde;  nor  as  representations,  tbe 
truth  of  which  the  vendee  might,  with  com- 
mon prudence,  ascertain.  Cooft  v.  Aftcetl, 
40  N.  H.  610.  In  Starktceatlurr  v.  Benjamin, 
32  Mich.  306,  it  is  held  that  "  it  is  no  de- 
fense to  an  action  of  fraud  in  misrepresenb- 
ing  the  quantity  of  laud  in  a  parcel  the  de- 
fendant was  then  selling  the  plaintiffs  t^ 
the  acre,  that  the  latter  saw  the  land,  and 
was  as  able  to  judge  of  its  size  as  tbe  de- 
fendant, A  positive  assurance  of  the  area 
of  a  parrel  of  land,  made  under  such  cir- 
cumstances, is  very  materia],  and  is  equiva- 
lent to  au  assurance  of  measurement;  and. 
if  it  be  false,  and  tbe  vendee  is  deceived  by 
it,  he  has  a  clear  right  of  action  for  tlie 
fraud."  So  that  it  is  clear,  if  Bell  made  tlie 
statements  to  ptaintilTs  with  respect  to  the 
location  and  quantity  of  the  land  which  they 
claim  he  did,  and  that  they  were  induced 
by  reason  thereof  to  buy  it,  t^y  were  fraud- 
ulent, and  for  which  they  can  maintain  an 
action  at  law  against  him. 

For  these  considerations  I  dissent  from 
the  opinion,  and  think  tlie  judgment  shonU 
be 
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owaer  of  aansccd  land  «f  the  riskt 
t9  recover  for  Injvrieii  camaed  by  t 
»maBlBK  anlHala  do  not  reqnlra  hli 
ktep  the  property  ate  for  luch  anlmala,  ao 
•■  to  cliargB  him  witli  the  losi  Id  csk  be 
iMVea  polionoui  llqalda  need  In  bl>  bualnesB 
•xpoaed  vhere,  irltliaut  hia  knowledse,  the 
•nlBiaJB  drink  it  and  perl^ 

(Jnlj  14,  IWa.) 

APPEAL  by  defendant  from  a.  Judgment 
of  the  District  Court  for  Lewia  and 
Clarke  Coiioty  in  favor  of  plainUfi  in  an 
action  brought  to  recover  damagee  for  in- 

i'uries  to  plaintifl'a  cattle,  which  were  al- 
cf^i  to  naTe  been  eaueed  by  defendant'a 
ncfiligenoe.     Rev«ned. 

The  facts  are  stated  in  the  opinion. 

Mrtari.  Edward  O.  Raaaell  and  Iiewls 
Feavell,  for  appellant: 

Under  the  common  law,  ever;  unwarrant- 
able entry  of  «  man,  or  of  his  cattle,  upcMi 
the  preroiaes  of  another,  inclosed  or  unin- 
elosed,  was  a  treapaas,  and  the  trespaeaer 
wsB  liable  in  damages. 

3  Bl.  Com.  209,  211. 

Our  state  has  adopt«d  laws  barrinE  the 
remedy  for  such  damage*,  unlcM  the  landa 
are  tncloaed  by  a  fence  of  ftateA  oonitrue- 

UOD. 

A  atatate  la  not  presumed  to  work  any 
changet  in  the  rules  of  the  common  law  be- 
yond what  is  expressed  in  its  provisions,  or 
fairly  implied  in  them,  in  order  to  give  them 
full  operation. 

Fomtter  v.  Boaton  d  M.  Cenuol.  Copper 
S  S.  Min.  Co.  21  Mont.  S60,  6S  Pac.  229, 
3S3{  Arthvr  t.  Bokmham,  11  Mod.  ISOi 
WUbur  V.  Crone,  13  Pick.  284 )  HoUman  v. 
Bennett,  44  Uiaa.  323 ;  Endlich,  Interpreta- 
tion of  Statutes,  |  127 ;  ifonroe  v.  Cannon, 
24  HoQt.  316,  61  Pac.  Be3;  Bihu  v.  PaiiUj/, 
IS  Or.  47,  4  L.  B.  A.  640,  21  Pac.  934  j  jSfeio- 
art  T.  Btmninger,  138  Fa.  441,  21  Atl.  169; 
Hay  T.  Poitulealer,  BB  Va.  143,  47  L.  R.  A. 
6S8,  34  8.  E.  971;  AMington  v.  Canfteld 
(Okla.)  00  Pac.  355. 

Cattle  lawfully  running  at  large  are  there- 
fore trespassing  when  they  enter  upon  the 
iininclosed  landa  of  a  l^;al  occupant. 

SgoM  V.  Uontana  0.  R.  Co.  24  Uont.  572, 
63  Pac.  831 ;  Knight  t.  Abert,  6  Pa.  472,  47 
Am.  Dec  478;  hatsamt  v.  Phelpa,  152  U.  S. 
81,  36  L.  ed.  303,  14  Sup.  Ct.  Rep.  47T;  8t. 
LouiM  CattU  Co.  v.  Vaugkt,  1  Tex.  Qv.  App. 
388,  20   S.   W.   863;    Hcrold  v.   Mtj/ert,   20 

Nova. — Aa  to  DCBltKence  In  enticing  cattle  to  I 
their  deatrtictlon  by  the  dm  of  aalC  dd  railroad 
■wltirhes,  see,  In  this  ao-iea,  Kirk  t.  Norfolk  * 
W.  R.  Co.  (W.  Va.)  82  L.  K.  A.  416. 

As  to  Ilabllltif  for  penuUCIng  salt  water  to  | 
ran  throash  pana  provided  bj  canSer  of  live 
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Towa,  376;  MeSeer  t.  Boon«,  S2  HI.  App. 
181 ;  Voi'ton  T.  Young,  t  Colo.  App.  187,  40 
Pac.  156;  I7moR  P.  R.  Co.  v.  AoIJina,  S  Kan. 
167. 

A  triMpaseer  cannot  recover  for  injuries 
not  wantonly  or  wilfully  inflicted. 

Egan  v.  Jfontnna  C.  R.  Co.  24  Mont.  672, 
03  Pac  831 ;  O'Leory  v.  Brooka  Elevator  Co. 
7  N.  D.  564,  41  K  R.  A.  677,  75  N.  W.  919; 
Indianapolia  v.  Etmnelman,  108  Ind.  530,  9 
N.  E.  156;  Akera  v.  Chicago,  St.  P.  M.  A  0. 
a.  C-J.  58  Minn.  544,  60  N.  W.  069 ;  fiiteeny 
V.  Old  Colony  d  N.  R.  Co.  10  Allen,  308,  87 
Am.  Dec.  644;  Stenial  v.  Boyd,  73  Minn.  53, 
42  r.,.  H.  A.  288,  76  N.  W.  735;  Froat  t. 
Eaatern  B.  Co.  64  N.  H.  220,  9  Atl.  790; 
Uaniela  v.  Seic  Yorlc  d  N.  E.  R.  Co.  164 
MaaH.  349,  13  L.  B.  A.  248,  28  N.  E.  283; 
Buch  V.  Amory  Mfg.  Co.  6B  N.  H.  257,  44 
Atl.  80U;  Evansville  d  T.  M.  R.  Co.  v.  Orif- 
fia,  100  Ind.  221,  60  Am.  Rep.  783;  Thomp. 
Neg.  p.  1183  n;  Rtdigen  v.  Boaton  d  M.  R. 
Co.  166  Maas.  44,  14  L.  B.  A.  276,  28  N.  E. 
1133;  2  Am.  L.  Beg.  N.  S.  196. 

A  mere  passive  acquiascence  on  the  part 
of  the  owner  or  occupant,  in  the  use  of  real 
property  by  others,  does  not  involve  him  in 
any  liability  to  them  for  it*  unfitness  for 

Shearm.  k  Redf.  Neg.  |  7DS;  Vanderltek 
V:  Hendry,  34  N.  J.  L.  467 ;  Egan  \.  Mon- 
tana C.  R.  Co.  24  Mont.  672,  63  Pac.  831 ; 
Reardon  v.  thompaon,  149  Moss.  267,  21  N. 
E.  360;  Woodi-uff  v.  Bow«n,  136  Ind.  441,  22 
L.  K.  A.  198,  34  N.  E.  1113;  Belmt  v.  Sell, 
165  Ind.  602,  G8  N.  E.  707;  DelatDare,  L.  d 
W.  R.  Co.  V.  Reich,  61  N.  J.  L.  636,  41  L.  R. 
A.  831,  40  Atl.  682;  Fitrpatriok  v.  Cumber- 
land  Olaaa  Mfg.  Co.  SI  N.  J.  L.  378,  39  Atl. 
676;  Ryan  v.  Towar,  128  Mich.  463,  66  L. 
R.  A.  310,  87  N.  W,  644;  Felton  v.  Aubrtg, 
20  C.  C.  A.  43«,  43  U.  8.  App.  278,  74  Fed. 
350;  Thomaa  v.  Chicago,  M.  d  81.  P.  B.  Co. 
103  Iowa,  649,  39  L.  R.  A.  399,  72  N.  W. 
763;  Brogue  v.  J/orthem  C.  R.  Co.  192  Pa. 
242,  43  Atl.  987 ;  Ritz  v.  Wheeling,  45  W. 
Va.  2G2,  43  L.  R.  A.  148,  31  8.  E.  993;  Bai- 
timm-e  d  0.  B.  W.  R.  Co.  v.  Bradford,  20 
Ind.  App.  348,  49  N.  E.  390;  Alabama  Q.  S. 
R.  Co.  V.  Uoorar,  110  Ala.  642,  22  So.  900; 
iMuUfille  d  Jf.  R.  Co.  V.  Yittitoe,  19  Ky.  L. 
Rep.  612,  41  8.  W.  269;  Shea  v.  Concord  ,t 
M.  R.  Co.  Q9  N.  H.  361,  41  Atl.  774. 

If  cattle  stray  upon  uninclosed  land,  and 
injure  themselves  by  eating  deleterious  mat- 
ter  which  haa  been  left  there  by  the  land- 
owner without  any  malicious  intent,  the  lat- 
ter is  not  liable  to  the  owner  of  the  cattle. 

'Iliomp.  Neg.  p.  298;  Buah  v.  Brainard,  1 
Cow.  78,  13  Am.  Dec.  613;  Beaa  v.  Laplon, 
7  Ohio,  pt.  1,  p.  210;  Durham  v.  Muaaelman, 
2  Btackt.  96,  IB  Am.  Dec.  133;  ronauranda 
R.  Co.  v.  Mungcr,  G  Denio,  265,  49  Am.  Dec. 

■lock,  when  the  anlmala  are  Injured  by  dclnkins 
tt,  aee  Ilnrman  k  Crockett  v.  Norfolk  &  W.  R. 
Co.   (Va.)   44  L.  R  A.  28D. 

Ai  to  landowner's  llablMty  for  Injury  to  cat- 
tle by  barbed-wire  fence,  an  LoT^aiMl  t  Oard> 


ner  (CaL)  4  L.  B.  A.  390. 
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230;  lUi»oig  C.  B.  Co.  V.  Carraher.il  HI. 
333;  MeGiU  v.  Compton,  68  III.  327. 

A  person  having  a  poisonnim  tree  on 
luid  is  not  liable  for  injuiy  to  trespusing 
cattle. 

lllinoit  C.  R.  Co.  T.  Carraher,  47  111.  : 
Ponling  V.  A'oatM,  10  Reports,  26B  (18W]  2 
Q.  W.  281  ;  J/c.Veer  v.  Boonc,  52  III.  App. 
IRl ;  Hf  alien  v.  Ruit,  39  111.  186;  Hughea  v. 
//onntbol  ■£  £t.  J.  K.  Co.  66  Mo.  32S;  Turner 
V.  I'AoiJiag,  71  Bio.  508 ;  Kervihacker  v. 
Clei'tland,  C.  A  C.  R.  Co.  3  Ohio  St.  172,  62 
Aid.  Dec.  24(1;  Uerold  v.  Mleyera,  20  Iowa. 
378 ;  J^eriTuson  r.  Miami  Potcder  Co.  B  Ohio 
C.  C.  445;  Union  P.  R.  Co.  v.  Rollim,  S  Kan. 
167. 


Kuight  r,  Aberl,  d  Pa.  472,  47  Am.  Dec. 
478;  Bvsh  v.  Braittard,  1  (kiw.  78,  13  Am. 
De«.  613;  Besa  v.  Lupton,  7  Ohio,  pt,  I,  p, 
210;  Durham  t.  Muaaelman,  2  Blackf.  96, 
18  Am.  Dec.  133;  Tonawanda  R.  Co.  v.  Mtin- 
gcT,  fi  Denio,  255,  4U  Am.  Dec.  239;  Illinoia 
C.  B.  Co.  V.  Carruhm-.  47  III.  333;  MeOUl  v. 
Compton,  06  111.  32T;  Pouting  y.  Noakea,  10 
Reporta,  2(IS  [1894]  2  Q.  B.  281;  VorriaDn 
V,  CoTHeliua,  63  N.  C.  346;  Ferguaon  T. 
ifiami  foiGiIm-  Co.  9  Ohio  C.  C.  445 ;  Walker 
V.  HeiTon,  22  Tei,  G5 :  Vaulkiju  v.  Uatheaa, 
S  Kan.  191;  Vwtm  P.  R.  Co.  v.  Rollina.  fi 
Kan.  167  ;  Uerold  v.  Ueyera,  20  Iowa,  37B. 

At  B^inst  the  trespaaacr,  tbe  landowner 
need  only  refrain  Irom  active  injury;  if  the 
IrespacBer  is  mi  juria  and  negligent,  he  c&u- 
not  i-ecover  lor  pasMve  injury. 

Delaware,  h.  A  W.  R.  Co.  v.  Reich,  61  K, 
J.  L.  635,  41  L.  R.  A.  831,  40  Atl.  682; 
Ttoiat  V.  Ifinono  4  St.  P.  R.  Co.  39  Minn. 
164,  30  N.  W.  40a ;  Walih  f.  Fitehburg  R. 
Co.  116  N.  Y.  301,  27  L.  H,  A.  724,  30  N.  E. 
1008 ;  Daniela  v.  Sew  York  &  N.  E.  R.  Co. 
154  Maw.  341),  13  L.  B.  A.  248,  28  N.  E.  2B3. 

llea«T«.  •tr*n*hkM  *  Itrwfcfcan,  for 
raapondent: 

Cattle  at  large  in  this  state  are  not  tres- 

EMsiug  when  they  straj-  upon  the  uninclosed 
inds  of  another.  And  owners  have  a  right 
to  permit  them  to  run  at  large. 

timilh.  V.  Wiltiama,  2  Mont  196;  Font  v. 
Lj/man,  0  KIODt.  61,  22  Fac.  120 ;  UaM<xater 
r.  Montana  Union  R.  Co.  12  Mont  103,  29 
Vte.  6311,  30  Fac.  208 ;  Monroe  v.  Cannon,  24 
Uont.  316,  61  Fac.  863. 

The  old  common-law  rule  relative  to  cattle 
running  at  la^ge  is  not,  nor  was  it  ever,  in 
force  in  this  stats. 

Kii-Khacker  v.  Cleveland,  C.  S  0.  R.  Co. 
3  Ohio  St  172,  02  Am.  Dec.  246;  Yo»ng  v. 
Harv,-y,  16  Ind.  314;  New  Orleana,  J.  A  O. 
V.  R.  Co.  T,  Field,  46  Misa,  673;  Jones  v. 
Siclxola,  46  Ark.  207,  5S  Am.  Rep.  676; 
Baunhcy  v.  Hart,  62  Iowa,  06,  49  Am.  Rep. 
138,  17  N.  W.  139;  Caulkina  v.  Maiheua,  6 
Kan.  191;  Baford  y.  Haute,  133  U.  S.  321, 
33  L.  ed.  918,  10  Sup.  Ct  Rep.  305;  Fennell 
T.  Segvin  Street  R.  Co.  70  Tex.  C70,  B  S,  W. 
486)  2  Am.  ft  Eng.  Gnc.  Law,  2d  ed.  p.  356 ; 
16  Am.  t  Eng.  Knc.  Law,  pp.  478,  4B4;  2 
Sbeann.  ft  Kedf.  Nt«.  2d  ed.  M  410,  067 ; 
Ttiomp.  Htg.  238. 
SOL.  B.  A. 


Defendant,  b^  leaving  Ue  land  unlncloaed, 
granted  plaintiff  an  "Implied  license "  for 
hia  cattle  to  stray  or  roam  upon  such  unin- 
cloeed  land. 

2  Sheami.  ft  Redf.  Neg.  new  ed.  410;  Raj, 
Neg.  602;  Bavgliey  v.  Bart,  62  Iowa,  96, 
40  Am.  Rep.  138,  17  N.  W.  189;  New  Or- 
Imna,  J.  A  U.  N.  R.  Co.  v.  Field,  46  Miaa. 
573 ;  Jf  orrii  v.  Fraker,  6  Colo.  425. 

If  plaintiff's  cattle  were  technical  tres- 
paasera,  yet  the  judgment  should  be  aCSrnied. 

iMtoe  V.  Sail  Lake  City,  13  UUh,  91,  44 
Pac.  1060;  1  Sbearm.  ft  Redf.  Tieg.  |  07; 
Baxlon  V.  Bacon,  31  Vt  540;  White  v.  Mc- 
fiett,  33  N.  Y.  371 ;  Benly  v.  Heal.  2  Humph. 
551 ;  /yowrence  v.  Jenkini.  I^  R.  8  Q.  B.  275; 
Povell  V.  Satiabury,  2  Younge  ft  J.  391; 
Coft<in  T.  Sutherland,  32  Mo.  App.  77 ;  Crotc- 
karat  v.  Ameraltatn  Burial  Board,  L.  R.  4 
Exch.  Div.  5,  27  Week.  Rep,  95;  Firth  v. 
Boiling  Iron  Co.  L.  R.  3  C.  P.  Div.  254;  2 
Sheann.  ft  Kedf.  Neg.  B  66S. 

The  owner  of  land  is  bound  to  take  noUce 
of  the  natural  propensitiee  of  domestic  ani- 

Ray,  Neg.  608;  8i$k  v.  Crutnp,  112  Ind. 
504,  14  S.  E.  381. 

Even  if  tlie  common  law  were  applied  to 
our  conditions,  the  owner  of  cattle  at  large 
would  be  entitled  to  recover  for  injuries 
done  if  resulting  from  the  negligent  use  of 
property  by  the  owner. 

10  Am.  ft  Eng.  Enc  Law,  p.  419;  Ray, 
Neg.  607 ;  CoImh  v.  Butkerltuid,  32  Mo.  App. 
77. 

The  owner  of  cattle  lawfully  running  at 
large  takes  only  the  riaka  incident  to  Uieir 
toss  or  injury  from  unavoidable  accident 

Jones  V.  Hiohola,  46  Ark.  207,  65  Am.  Rep. 
576;  Kaiford  v.  Miaiiaaippi  C.  R.  Co.  48 
Miss.  233;  Keruhacker  y.  Cleveland,  C.  A 
a.  R.  Co.  3  Ohio  St  172,  62  Am.  Dec.  246; 
Vrw  Orteana,  J.  £  O.  N.  R.  Co.  v.  Fitld,  48 
Miss.  673. 

The  owner  of  land,  who  places  thereon 
something  that  attracta  the  animals  of  an- 
other, whereby  they  are  injiii-ed.  U  liable  for 
their  loss  ot  injury. 

JonM  V.  Hieholt,  48  Ark.  207,  65  Am. 
Rep.  675 ;  Burger  v.  St.  Louis,  K.  A  If.  W. 
R.  Co.  62  Mo.  App.  12n ;  Brown  v.  Bannibal 
A  St.  J.  R.  Co.  27  Ho.  App.  394;  Schooling 
V.  Bt.  Louie,  K.  C.  A  N.  R.  Co.  75  Mo.  61S; 
Tojontend  v.  Wathem,  0  East,  277;  UeSa- 
mara  v.  UacDonough,  102  Cal.  676,  30  Pac 
041 ;  Kennedy-tihaw  Lumber  Co.  v.  FricI, 
113  Cal.  291,  45  Pac.  330;  £obin«on  v.  UiUa, 
25  Mont.  301,  66  Pac.  114 ;  7oung  v.  Barees, 
18  Ind.  314;  Haugheg  v.  Hart,  62  Iowa,  96, 
49  Am.  Rep,  138,  17  N.  W.  189 ;  Caulkina  v. 
Mathewa,  5  Kan.  101;  Siak  v.  Crump,  112 
Ind.  504,  14  N.  E.  381;  Noileaeille  Cat  A 
Improv.  Co.  v.  Teter,  1  Ind,  App.  322;  Dar- 
ham  v.  Muaaelman,  2  Blackf.  08,  18  Am.  Dec. 
133. 

Pifott,  J.,  delivered  the  opinion  of  the 

Action  to  recover  damages  for  injuria 
alleged  to  have  been  caused  by  the  n^li- 
gence  of  the  defendant.  The  complatnt 
sUtes  that  tbe  defendant  iu«lig«iitly  left  •!• 
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Sised  ft  Tat  oontalning  poisonous  liquid; 
at,  bj  reaaon  of  auch  negligence,  certain 
cattle  of  plaintifT  and  of  one  Holm  drank 
from  tho  vat  some  of  tjie  liquid,  ojid  died 
from  the  elTecta  of  the  poison;  and  that 
Holra  BssJRTied  his  demand  for  damages  to 
the  plajntiir.  The  answer  puts  in  issue  the 
nlli^tion  of  negligence,  and  avers  that  the 
deaUi  of  the  cattle  was  caused  bj  the  care- 
lesFiness  of  tlie   plaintiff  and  Holm.     The 

Silaintiff  secured  a  judgment,  and  the  de- 
endant  moved  for  a  new  trial  on  several 
grounds;  one  teing  the  insufGciencj  of  the 
evidence  to  prove  negligence  on  the  part  of 
the  defendxnt.  From  the  order  deofiog  a 
new  trial  the  defendant  ha«  appealed. 

The  facta  upon  which  the  plaintiff  bases 
his  attegations  of  negligence  are  substan- 
tially theaei  During  the  year  180B  the  de- 
fendant was  the  lessee  in  poaaesaion  of  the 
Non-Such    gold   mine   and   mill    site.      The 

fropertj  was  not  inclosed  by  a  le^l  fence, 
or  the  proper  conduct  of  his  mining  oper- 
ations, he  employed  the  cyanide  process, 
naing  large  quantities  of  poisonous  chem- 
icals, consisting  principally  of  cyanide  of 
potasaium,  whid  he  diluted  with  water,  and 
kept  in  suitable  receptacles  on  the  surface 
of  the  mining  property,  but  not  suCGcientty 
covered  to  prevent  easy  access  to  the  poison- 
OQB  BOiution.  In  appearance  it  reaemblcd 
water.  Cattle  of  the  plaintiff  and  of  Holm, 
while  ranging  on  the  public  domain,  wan- 
dered over  to  and  upon  the  defendant's 
mine  and  mill  site,  and  there  drank  the 
poisonous  liquid  contained  in  the  vata  or 
tuba.  The  defendant  knew  that  the  cattle 
were  in  the  habit  of  atraying  upon  his  un- 
inclosed  property,  and  he  h^  driven  them 
away  whenever  he  saw  them  there.  The 
plaintiff  insists  there  is  but  one  question  in- 
volved, which  he  states  thus:  Is  a  "land- 
owner who  negligently  leaves  exposed  upon 
hia  unindoaed  premises,  where  be  knows 
stock  are  wont  to  stray,  dangerous  placefl 
or  substances,  where t^  another's  cattle, 
straying  thereon,  are  injured,  liable  for  such 
injuryl  Ms  argues  that,  as  the  defend- 
ant's mining  property  was  not  inclosed  bj 
A  legal  fence,  the  cattle  were  not  trespassing 
upon  hia  property,  but  were  rightfully 
thereon,  and  that,  therefore,  he  owed  to'  the 
plaintiff  the  duty  so  to  use  his  property  and 
(M>nduct  his  business  as  not  to  injure  the 
plaintiff's  cattle;  that,  in  failing  to  cover 
the  poisonous  solution  so  as  to  prevent  the 
cattle  from  drinking  of  it,  he  violated  this 
alleged  duty,  and,  as  such  negligence  re- 
sulted in  the  deatii  of  the  cattle,  and  con- 
sequent toss  to  the  plaintiff,  the  defendant 
is  liable  in  damages.  In  support  of  his  con- 
tention the  plaintiff  cites  Monroe  v.  Cannon, 
24  Mont.  310,  Itl  Pac.  863,  where  the  owner 
of  pasture  land  was  held  entitled  to  recover 
the  value  of  grass  consumed  by  bands  of 
sheep  deliberalely  and  intentionally  driven 
on  it  by  the  herder  in  charge  of  them;  the 
opinion  containing  the  following  language: 
"If  in  the  case  now  under  consideration  the 
damage  sustained  t^  respondent  had  re- 
nlted  from  trespasses  committed  by  cattle 
or  sheep,  or  other  animals  named  in  ths 
fiSL.B.  A. 


statute,  lawfully  at  large,  and  not  under 
the  direction  and  control  of  their  owner, 
then  appellant's  position  would  be  sound." 
Neither  this  language,  nor  anything  said  in 
the  opinion,  lends  countenance  to  the  con- 
tention of  the  plaintiff  in  the  case  at  bar. 
The  decision  does  not  declare  or  deflne  any 
duty  Giving  by  the  landowner  to  the  owner 
of  straying  cattle.  These  observations  apply 
also  to  I  3259  of  the  Political  Code,  wh.ch 
reads:  "  It  any  cattle,  horse,  mule,  aas, 
hog,  shee^,  or  other  domestic  animal  break 
into  ajiy  inclosure,  the  fence  being  legal,  as 
hereinbefore  provided,  the  owner  of  such  an- 
imai  is  liable  for  all  damsges  to  the  owner 
or  occu[iant  of  the  inclosure  which  may  be 
sustained  thereby.  This  section  must  not 
be  construed  so  as  to  require  a  legal  fence 
in  order  to  maintain  an  action  for  injuiy 
done  by  animals  running  at  large  contrary 
to  la.v."  Even  if  it  be  conceded  that  the 
cattle  of  the  plaintiff  were  not  wrongfully 
upon  defendant's  property,  no  liability 
would  be  incurred  from  the  fact  that  they 
were  injured  while  there,  unless  it  was  the 
defendant's  duty  to  protect  from  injury  all 
cattle  on  his  property  whose  trespass  was 
not  of  such  a  nature  as  to  render  their  own- 
ers linble  for  the  trespass.  Counsel  for  the 
plaintiff  urge  that,  if  these  cattle  were  not 
wrongfully  on  the  defendast'a  property, 
they  must  have  been  rightfully  there;  as- 
serting  that,  if  there  was  no  remedy  by  ao- 
tion,  there  could  not  be  a  trespass.  To  this 
we  cannot  yield  assent.  Hie  owner  is  en- 
titled to  the  exclusive  possession  of  his  land, 
whether  fenced  or  not ;  asd  it  is  beyond  the 
power  of  the  legislature  to  prescribe,  or  of 
custom  to  crea^,  a  right  in  another  to  oc- 
cupy Wie  land  or  enjoy  its  fruits.  Either 
wnttm  law  or  custom  msy  withhold  from 
the  owner  who  does  not  fence  his  land  a 
remedy  for  loss  suffered  by  reason  of  casual 
trespasses  hy  cattle  which  strsy  upon  it, 
and  may  give  a  remedy  for  such  trespasses 
to  those  only  who  inclose  their  lanu.  By 
custom,  as  well  as  by  statut«,  the  common 
law  of  England  has  been  so  modified  in  Mon- 
tana.  This  is  undoubtedly  a  legitimate  ex- 
ercise of  the  police  power.  It  falls  far  short, 
however,  of  conferring  a  legal  right  to  dis- 
possess the  nonfencing  owner.  He  may  at 
pleasure  lawfully  drive  the  intruding  cattle 
from  his  land,  and  keep  them  away  from  it. 
This  is  his  right,  for  the  cattle  are  tres- 
passing. The  owners  of  domestic  animals 
hold  no  servitude  upon,  or  interest,  tempo- 
rary or  permanent,  in,  the  open  land  of  an- 
other, merely  because  it  is  open.  If  the 
landowner  fails  to  "fence  out  cattle  law- 
fully at  targe,  he  may  not  successfully  com- 
plain of  loss  caused  1^  such  live  stock  stray- 
ing upon  his  uninclosed  land.  For,  under 
these  circumstances,  the  trespass  is  condoned 
or  excused, —  the  law  refuses  to  award  dam- 
ages. While  the  Isjidowner,  by  omitting  to 
fence,  disables  himself  from  invoking  the 
remedy  which  is  given  to  those  who  inclose 
their  property  with  a  legal  fence,  and  while 
the  cattle  owner  is  thereby  relieved  from  lia- 
,  bility  for  casual  trespasses,  it  is  neverthe- 
less true  that  the  cattle  owner  has  no  right 
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that 
lands  ore  not  rightfully  tbere.  They 
there  merely  by  the  forbearance,  sufferance, 
or  tolerance  ot  the  nonfencing  landowner; 
there  they  may  remain  only  by  hia  tolerance. 
The  cattie-owninE  plaintiff  did  not  one  to 
tlie  land-ownint;  defendant  the  duty  to  fence 
hia  cattle  in.  The  latter  did  not  owe  to  tbe 
former  the  duty  to  fence  them  out.  Neither 
of  them  was  under  obligation  to  the  other  in 
that  regard.  Tbe  defendant  ia  not  liable  in 
this  action  unless  he  vas  negligent.  There 
cannot  be  negligence  without  oreach  of  duty. 
Hence,  manifestly,  the  defendant  was  not 
guilty  of  negligenoc  in  omitting  to  prevent 
t^e  plaiittill'B  cattle  from  going  upon  hU 
unfeneed  land. 

Aa  linH  juat  been  said,  the  straying  of  the 

SlaintilT's  cattle  upon  the  defendant's  land 
id  not  involve  the  violation  of  any  legal 
duty  upon  the  part  of  the  defendant.  There 
would  therefore  seem  to  be  no  basis  for  the 
plaintiff's  chaj^  of  negligence  on  the  part 
of  the  defendant,  unlens  it  consists  in  the 
defendant's  aJleged  failure  to  protect  the 
cattle  from  injury  while  on  bis  land.  The 
damage  resulted  from  a  pemuBsive,  not  an 
active,  cause  of  Injury.  We  are  asked  fa) 
hold  that  tbe  law  impM«d  upon  the  defend- 
ant, in  addition  to  the  duty  of  refraining 
from  intentional  or  wanton  injury  to  the 
cattle,  the  duty  so  to  use  his  property  and 
■o  to  conduct  his  mining  operations  thereon 
as  to  avoid  all  danger*  to  which  these  tres- 

Smaing  beasts  might  expose  themselves, 
ounsel  invoke  the  provisions  of  j  2296  of 
the  Civil  Code,  which  ia  declaratory  of  the 
common  law :  "  Every  one  ia  responsi- 
ble ..  .  for  an  Injury  occasioned  to 
another  by  his  want  of  ordinary  care 
or  skill  in  the  management  of  his  prop- 
erty. .  .  ."  Oiving  t«  the  principle 
thus  expressed  full  recognition,  and 
measuring  the  rights  of  the  parties  by 
UiB  test  of  n^ligence  thus  furnished,  we  are 
unable  to  find  in  tbe  record  evidence  of  acts 
or  omissions  by  the  defendant  constituting 
negligence  in  tbe  management  of  his  prop- 
erty. But  tbe  plaintiff  contends  that,  ir- 
respective of  I  8890,  the  defendant  has  been 
fnilty  of  negligence  in  so  using  hia  property 
as  to  imperil,  and  in  this  case  actually  in- 
jure, the  property  of  another.  We  think  the 
principles  which  he  invokes  have  no  appli- 
cation to  the  facts  disclosed  by  the  record. 
To  a  naked  trespasser  or  mere  licensee  by 


refrain  from  any  wilful  or  wanton  act  caus- 
ing injury  to  his  person  or  chattels,  and, 
after  aiscovering  tnat  th«  treqtasser  Is  in 
imminent  danger  or  immediate  peril,  to  use 
reasonable  care  to  avoid  an  active  cause  of 
injury.  Eijan  v.  JfonCana  G.  R.  Co.  24  Uont^ 
Rill),  63  Fnc.  B31.     The  rule  is  different  in 


press  or  implied.  As  to  such  persons  he  is 
bound,  at  his  peril,  to  use  reasonable  care 
and  diligence  in  ke^ng  his  property  in  safe 
condition.  To  a  mere  licensee  or  naked  t^«B- 
B9  L.  R.  A. 


passer  the  landowner  does  not  owe  the  active 
duty  of  being  diligent  or  using  care  in  ^^ 
vidini);  against  tbe  danger  of  accident.  The 
distinction  is  well  expressed  in  Siceetty  v. 
Old  Colony  i  S.  R.  Co.  10  Allen,  368,  87 
Am.  Dee.  644:  "All  the  cases  in  the  books 
in  which  a  party  is  sought  to  be  chained  on 
the  ground  that  he  has  caused  a  way  or 
other  place  to  be  encumbered,  or  suffered  it 
to  be  in  a  dangerous  condition,  whereby  aC' 
cident  and  injury  have  been  occasioned  to 
another,  turn  on  the  principle  that  negli- 
gence consists  in  doing  or  omitting;  to  do 
an  act  by  which  a  legal  duty  or  obligation 
has  been  violated.  Thus,  a  trespasser  who 
cornea  on  the  land  of  another  without  right 
cannot  maintain  an  action  if  be  runs  cgninst 
a  barrier  or  falls  into  an  excavation  there 
situated.  The  owner  of  the  land  is  not 
bound  to  protect  or  provide  safeguards  for 
wrongd'-ers.  So,  a  licensee  who  enters  on 
premises  1^  permission  only,  without  any  en- 
ticement, allurement,  or  inducement  being 
held  out  to  him  by  the  owner  or  occupant, 
cannot  recover  daroa^  for  injuries  caused 
by  obstructions  or  pitfalls.  He  goes  tbere 
at  hia  own  risk,  and  enjoys  the  license  sub- 
ject to  its  concomitant  perils.  No  duty  is 
imposed  by  law  on  the  owner  or  occupant  to 
keep  hia  premises  in  a  suitable  condition  lor 
those  who  come  there  solely  for  their  own 
convenience  or  pleasure,  and  who  are  not 
either  expressly  invited  to  enter,  or  induced 
to  come  upon  tneui  by  the  purpose  for  which 
the  nreniises  are  appropriiUed  and  occupied, 
or  Dy  some  pr^aration  or  adaptation 
of  the  place  for  use  by  customers  or 
passengers  which  might  naturally  and 
reasonably  lead  them  to  suppose  that 
tbey  might  properly  and  safely  enter 
thereon.  .  .  .'  The  gist  of  the  liabil- 
ity consists  in  the  fact  that  the  person 
injured  did  not  act  merely  for  his  own  con- 
venience and  pleasure,  and  fnxn  motives  to 
which  no  act  or  sign  of  the  owner  or  occu- 
pant contributed,  but  that  he  entered  the 
premises  because  he  was  led  to  believe  that 
they  were  intended  to  be  used  by  visitors  or 
passengers,  and  that  such  use  waa  not  only 
acquiesced  in  by  the  owner  or  person  in  pos- 
session and  control  ot  the  premises,  but  Uitt 
it  was  in  accordance  with  the  intention  and 
design  with  which  the  way  or  place  waa 
adapted  and  prepared  or  allowed  to  be  so 
used.  The  true  distinction  is  this:  A  mere 
passive  acquiescence  by  an  owner  or  occu- 
pier in  a  certain  use  of  his  land  by  others 
involves  no  lialnlitf ;  but,  if  he  directly  or 
by  implication  induces  persona  to  cntor  Mi 
and  pass  over  his  premises,  he  thereby  as- 
Mimes  an  obligation  that  they  are  in  a  safe 
condition,  suitable  for  such  use,  and  for  a 
breach  of  this  obligation  he  is  lisble  in  dam- 
ages to  a  person  injured  thereby."  The 
methods  pursued  by  the  defendant  in  the 
manaj^meot  and  use  of  bis  prc^rty  in- 
volved no  danger  to  the  plaintiff  or  bis  cat- 
tle, nor  exposed  either  to  risk,  so  long  ss  he 
and  they  remained  within  the  limits  of  the 
plaintiff's  rights.  The  contention  of  the 
plaintiff  rests  upon  the  erroneous  tbeoiy, 
neretofore  considered,  that  tbe  cattle  owners 
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«t  commonD  or  profit  in,  all  imfeDced  land, 
by  virtue  of  which  thej  are  supposed  to  be 
entitled,  as  of  right,  to  uae  for  grazing  ojid 
paature  all  of  the  uoinclosed  lands  of  other 
peraoDB.  Such  burden  upon  or  easement  in 
grow  in  open  lands  ha«  not  been  granted, 
and  doea  not  exist.  Wa  have  already  de- 
cided that  such  use,  while  it  does  not  con- 
stitute an  actionable  wrong,  Is  not  the  exer- 
«ise  of  a  legal  right;  and  as  the  cattle 
owner  poBse^ed  no  right  to  have  hia  live 
stock  upon  the  defendant's  land,  and  the  lat- 
ter was  clothed  with  the  uoqacBtioned  right 
to  drive  them  away  because  they  were  not 
rightfully  there,  clearly  the  defendant  had 
DO  active  dut;  in  respect  of  them  while 
there.  He  was,  of  course,  bound  to  refrain 
from  intentional  or  wanton  injury,  if  he 
•tood  t^  and  knowingly  permitted  them  to 
drink  of  the  poisonous  solution,  without 
making  an  effort  to  prevent  them  from  do- 
ing so,  lie  might,  perhaps,  be  liBl>le.  But 
neither  of  these  conditions  Is  in  the  case  at 
bar. 

We  think  there  is  no  proof  in  the  record 
which  justifles  the  application  of  the  doc- 
trine of  invitation,  enticement,  allurement, 
or  ftttraetioii.     Dtan»  v.  Clayton,  7  Taunt. 


i   upon  correct  fundamental 


4Sg,  S31,  633;  Jordin  V.  Orvmp,  8  Me».  & 
W.  782;  Panting  v.  Noofcea  fl894]  2  Q.  B. 
281 1  Stendal  v.  Boj/d,  67  Minn.  279,  69  N. 
W.  809:  Tici»(  v.  IVirtono  d  St.  P.  R.  Co.  39 
Minn.  164,  3D  N.  W.  402.  The  soundness  of 
the  principles  upon  which  the  Bo-calted  turn- 
table and  umilar  cases  are  supported  is  not 
presented  tor  decision. 

We  have  read  the  opinions  which  are  op- 
posed to  the  conclusiona  here  announced. 
They  need  not  be  referred  to  or  discussed. 
We  are  entirely   satisfied  that  our  concln- 

principles 

The  order  refuting  a  new  trial  ia  reverted, 
with  costs  to  the  appellant,  and  the  «mim 
is  remanded. 

Brutly,  Ch.  J., 


Mllbnm,  J.,  concurring: 
Considering  only  the  facts  appearing  In 
this  oase,  I  concur  in  the  reversal  of  the 
order  denying  a  new  trial.  I  do  not  concur 
in  all  that  is  said  in  the  opinion  with  refer- 
ence to  absence  of  duty  owing  Ly  one  per- 
son to  another  who  is  trespassing  upon  the 
[iremioes  of  the  former,  or  to  the  owner  of 
ive  stock  which  mnder  upon  anch  premises. 


OHIO  SUPREME  COURT. 


^ty  of  CLEVELAND,  Plff.  m  Brr., 


(.. 


..Ohio.. 


•1.     The  ut  of  A*pil   le,   IftOO   (94   Ohio 

Laws,  p.  &6T),  entitled,  "An  Act  to  Provide 
tor  Limiting  the  Uoun  at  Itall;  Service  of 
laborers.  Workmen,  anJ  Mecbsnlcs  Employed 
upon  Public  Work,  or  of  Work  Done  for  the 
State  of  Oblo.  or  Any  PoIltlcBl  SnbdIilBloD 
Thercol,  Provldlni  far  tbe  laaectlon  of  Cer- 
tain BtlpalBtlong  In  Contracts  of  Public 
Works :  Imposlns  Penalties  for  Tlolatlcmg  ot 
the  Provisions  ol  Tbls  Act,  and  Provldlag  for 
the  Enforcement  Thereat" — la  In  conflict  with 
II  1  and  19  of  article  1  of  the  Canstltntlon 
of  Ohio,  because  It  violates  and  abridges  the 
right  of  parties  to  cantnct  aa  to  tbe  nnmber 
of  bonn'  labor  that  ■ball  conititute  a  day's 
work,  and  Invades  and  Tlolstes  t)ic  rigbt, 
both  of  liberty  and  property,  in  that  It  de- 
nies to  man  I  el  pal  I  ties  and  to  contractors  and 
■ubcontractora  the  right  to  agree  wllb  their 
employees  npon  tlig  terms  and  conditions  of 
thelF  eontraclR.  Said  act  Is  thsrefore  uncon- 
atltutlonal  and  void. 

■Headnotea  bj  the  Cooit. 

N'OTK. — As  to  constitutionality  o(  elght-bonr 
law  as  affecting  mnnlclpal  corxratatlons.  see,  in 
tbis  series,  Ke  Daitoo  (Kan.)  47  L.  R.  A.  380, 
and  People  em  rel.  Bodgers  v.  Coler  (N.  Y.)  52 
L.  B.  A.  814. 

As  to  sCatntor;  limitation  of  bour*  of  talior 
««nenLll]i,  see  note  to  State  t.  Loomis  {Uo.)  21 
L.  R.  A.  TUO :  People  V.  Phyfe  CS.  Y.)  19  L.  B. 
A.  141,  and  note;  Low  v.  Uees  PrlntlnK  Co. 
£B  L.  R.  A. 


a.  §aU  Kot  !■  not  m.  Tsiltd  exerolae  ot 
the  polloe  povrer.  It  not  sppearing  that 
the  service*  and  labor  to  be  perfotmed  were 
oolawfol  or  against  public  policy,  or  that 
they  were  Of  sach  character  that  aach  llmlta- 
tloo  and  restriction  as  to  the  nnmber  at 
hours'  labor  that  shonld  constitute  a  day'a 
woA  was  necessary  to  tbe  public  welfare. 

3.  8a.ld  mat  beluar  ■oBOnslllatlanal,  l> 
BM  octlon  broDvht  bx  m  contractor 
against  the  clly  to  recover  an  smoant  du« 
him  for  labor  performed  for  said  city  under 
a  contract  contslolDg  a  sttpnlatloa,  as  re- 
qnlred  by  said  act.  that  said  contractor  shonld 
not  require  or  permit  any  of  bis  employees 
to  labor  more  than  elgbt  hours  In  aiiy  oue 
day,  and  providing  as  penalty  for  a  vlolaLIon 
of  such  stipulation  the  forfeiture  of  JIO  tor 
each  employee  who  should  be  so  required  or 
permitted  to  work  more  than  eight  hours  hi 
any  cme  calendar  day,  where,  by  way  of  an- 
swer, Hi.d  as  and  for  Its  only  defense,  such 
city  relies  npon  and  pleads  lu  right  to  with- 
hold and  retain  from  such  contractor  by  way 
ot  torfeltore,  and  as  penally  tor  his  hreafh 
of  sncb  stipulation,  an  smoant  equril  to  tbe 
amount  claimed  by  said  contractor  to  be  due 
him  on  said  contract,  aoch  answer  does  not 
state  a  soIBcIent  defense,  and  Is  bad  on  gen- 
eral demurrer. 

4.  Where  m  atatwte  peremptorll}-  r«- 
qairea    eertalB    atlpnlattoiiB    or    egree- 

t.Veb.)  34  L.  B.  A.  TD2;  Ritchie  v.  People  |ilM 
ZB  L.  R,  A.  T9:  State  v.  UcNnlly  <La.)  36  L.  R. 
A.  633;  Folden  v.  Hardy  (Utah)  37  L.  H.  A. 
103  (Affirmed  Id  42  L.  ed.  U.  B.  TSO)  :  State  v. 
Ilolden  (L'labi  37  L.  B.  A.  108  ;  Short  v.  Btit- 
llon,  H.  ft  C.  MIn.  Co.  (Utah)  45  L.  R.  A.  OOB ; 
Ite  Uoi-gan  (Colo.)  47  I..  B.  A.  52;  and  Wenham 
V.  State  (»eb.)  S8  L.  B.  A.  82B. 


Orio  Svfrekk  CotiKc. 


Dk.. 


Buats  to  ba  lnMrt*<  In  a  contncl.  and  the 
MOM  are,  by  tare*  «f  nicb  atatole,  and  be- 
eauae  of  Ita  proTlalona,  Inaerted  bj  tbe  con- 
tracting parties  In  their  contnct.  the  obUca- 
torr  and  blading  force  of  savh  atlpnlatloaa 
and  BBreemeDta  ao  Inserted  dependa  upon  tbe 
Talidltj  of  tbe  statute  requiring  their  Inaer- 
tloD  ;  and  where  auch  atalute  la  Itaelf  ancoD- 
itltulloDoi  such  iCIpulaCIODa  and  aKreemenla, 
altbougb  iDCorponled  Id  tbe  contnct,  are 
In  law  without  anr  obllgntorT  or  binding 
fores  apon  tbe  parties  to  sal ' 


(December  2,  1002.] 

ERIIOR  to  the  Circuit  Court  for  Cujahoga 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Picas 
in  defendant's  favor  in  ojx  actiou  brought  to 
recover  tbe  tinpaid  balance  of  the  contract 
price  for  the  construction  of  n  sewer.     Af- 

Stateraent  by  Cre^,  J.i 

It  wfts  alleged  by  plaintiff  tn  its  petition 
that  the  city  had,  on  Julj  31,  1800,  entered 
into  a  contract  with  the  plaintiff  for  the  con- 
struction of  a  sewer  in  Wellington  avenue, 
in  said  city,  and  promised  to  pay  the  plain- 
tiff  fi>r  the  matei'ial  fumiahed  and  work  and 
labor  done  by  it  in  the  construction  of  said 
sewer  as  specified  in  the  contract;  that  the 
chief  engineer  of  said  city  was  directed  to, 
tnd  did.  malLe  an  appro.ximato  estiuidto  of 
the  work  done  and  niateriala  furnished  un- 
der said  contract,  which  estimate  amounted 
to  91>,808.'2-,  that  said  estimate  was  duly 
Approved  by  the  director  of  public  works, 
and  filed  with  tbe  city  auditor;  that  alt  of 
said  amount  was  paid  by  said  city  to  the 
plnintitr,  except  the  sum  of  $320;  that  aaid 
city,  without  valid  reason,  and  contrary  to 
the  terms  of  tllc  contract,  retained  said  sum, 
aJid  refused  to  pa.f  the  same  to  the  plaintiff; 
wherefore  tlie  plaintiff  jjrayed  judgment  for 
said  sum  of  11320,  with  interest  thereon  from 
December  15,  1900.  Ihe  city's  answer  to  the 
petition  admitted  the  contract,  the  estimate, 
that  said  estimute  was  duly  approved  by  the 
director  of  public  works  and  fifed  with  the 
city  auditor,  the  payment  of  all  of  the 
Bitioiint  of  said  estimate  except  $320,  the  re- 
tention by  it  of  that  sum,  the  plaintiff's  de- 
mand, and  its  refuml  to  pa,y.  It,  however, 
denied  that  such  retention  and  refusal  were 
contrary  to  the  terms  of  the  contract,  and 
without  lawful  or  valid  reaaon,  as  alleged  in 
the  petition ;  and  averred  that  it  refused  to 
pay  the  plaintiff  said  amount  by  authority 
of  an  act  passed  by  the  general  aiwembly  of 
the  atato  of  Ohio  April  16,  19(>0,  entitled 
"An  Act  to  Provide  for  Limiting  the  Hours 
of  Daily  Service  ot  Ijaborers,  Workmen,  and 
Mechanics  Employed  upon  Public  Worka,  or 
Work  Done  for  the  State  of  Ohio,  or  Any 
Political  Subdivision  Thereof,"  etc.  04  Ohio 
Laws,  p.  35T.  Defendant,  in  ita  answer, 
further  averred  that,  in  accordance  with  the 

firovisions  of  E  2  of  said  act,  a,  certain  atipu- 
ation  attached  to  the  answer,  and  made  a. 
part  thereof,  and  marked  "  Exhibit  A,"  was 
.   part   of   the  contract  betweeo   the 


tion  of  tbe  ttipulation  and  of  the  Uw,  tte 
plaintiff  required  or  permitted  laborers, 
workmen,  and  mechanics  to  work  more  than 
eight  hours  in  one  calendar  day  upon  the 
work  mentioned  in  the  contract,  and  that 
the  work  «o  done  na«  not  done  by  reaaon  of 
aJiy  emergency,  or  upon  any  work  mentioned 
in  the  act  and  exempted  from  its  operation; 
that  said  act  and  stipulaUon  provided  toat 
a  penalty  of  tlO  for  each  day  in  which  any 
laborer,  mechanic,  or  workman  labored  more 
than  eight  hours  should  be  paid  t^  plaintiff 
and  withheld  by  defendant;  that  the  plain- 
tiff did  require  32  laborers  to  work  mors 
than  eight  hours  on  one  certain  day;  thai  in 
accordance  with  the  provisions  of  said  act 
defendant  retained  $10  per  day  for  each  vio- 
lation of  the  act,  amounting  to  $320;  where- 
fore it  prayed  to  be  dismissed.  To  this 
answer  the  plaintiff  demurred,  allc^ng  as 
grounds  of  demurrer:  (1)  Tha.t  said  an- 
swer is  insufficient  in  law  on  its  face;  (2) 
that  said  answer  does  not  state  facta  suffi- 
cient to  constitute  a  defense  to  plaintiff's 
cause  of  action;  (3)  that  the  statute  re- 
ferred to  in  said  answer  is  unconstitutional. 
This  demurrer  wss  overruled  by  the  court  of 
common  pleas,  and  judgment  given  for  the 
defendant.  The  case  was  taken  to  the  cir- 
cuit court  on  error,  which  court  reversed  tbe 
judgment  of  the  common  pleas  for  error  in 
overruling  said  donurrer.  The  circuit  court 
sustained  the  demurrer  to  the  answer,  and, 
defendant  not  desiring  to  plead  further,  ren- 
dered judgment  against  tbe  city  of  Cleve- 
land for  the  amount  prayed  for.  This  pro- 
ceeding is  prosecuted  to  reverse  the  judg- 
ment of  the  circuit  court  and  to  affirm  that 
of  tin!  common  pleas. 


Municipal  corporations  can  eidst  only  by 
the  authority  of  the  state,  whether  that  au- 
thuritv  be  expressed  in  a  charter,  or  in 
Hppcial  or  general  acte  under  which  such 
corporations  are  organized. 

Keach,  Tub.  Corp.  IE  31,  60;  Dill.  Hun. 
Corp.  }f  64,  67 :  Jioecnna  v.  Pentui/lvania  K. 
Co.  45  Ohio  St.  118,  12  N.  E.  445. 

They  derive  their  powers  entirely  from  the 
Eituto  through  the  acts  of  Its  legislature. 
Their  powers  are  only  such  aa  tbe  l^isla- 
ture  may  confer. 

15  Am.  &  Kng,  Enc.  Law,  p.  1030;  Bloom 
v.  Xeniu,  32  Ohio  St.  401. 

The  legislative  will  is  supreme,  and  it  may 
enlar^,  sbridge,  or  entirely  withdraw,  at 
its    pleasure,    the    powers    which    ft    has 

Beach,  Pub.  Corp.  H  538,  639;  Jone»  v. 
Lako  View,  151  111.  663,  38  N.  K  688. 

It  can  impose  such  restrictions  as  it 
deems  proper. 

Beach.  Pub.  Corp.  i  642;  United  Stalm 
V.  Bnllimore  rf  O.  R.  Co.  17  Wall.  322,  21 
L.  eil.  f)97;  Frederick  v.  Oroshon,  30  Md. 
43fi.  90  Am.  Dec.  6!)1;  Oroff  v.  Frederick 
City,  44  Md.  67 ;  Jersey  City  t.  Jerseg  City 
4  B.  R.  Co.  20  N.  J.  Eq.  3G0;  Blatt  e*  rO. 


1»& 


VixvsLAjm  T.  Ci.EiiKiiTe  Bitos.  Cokbtructior  Oa 


Cleveland  r.  Jency  City  Bd.  of  Fituttiee  A 
Taaatioii,  38  N.  J.  I^  23It. 
Individuals  may  make  any  contract  not 

erohibited  by  the  terms  or  the  policy  of  tbe 
iw;  but,  unlike  them,  municipa.1  corpora' 
tions  can  only  contract  within  the  limits  of 
expressly  (panted  or  necestuuily  implied 
powers,  and  then  only  in  the  manner,  and 
under  the  restrictions,  the  legislature  has 
preBcribed. 

15  Am.  &  Kng.  Unc.  Law,  pp.  1080,  ll<Ht. 

Tlie  contracting  party  was  not  compelled 
to  bid.  It  did  so  voluntarily,  with  full 
knowledge,  and.  when  awarded  tjte  contract, 
executed  it  voluntarily.  £ven  if  the  pro- 
visions of  the  statute  were  not  actually  in- 
serted therein,  they  would  be  read  into  the 
contract  as  a  part  of  the  law  oE  the  state. 

Ptwple  V.  Warren,  77  Hun,  120,  2li  N.  Y. 
Supp.  303;  People  ex  rtl.  Warren  v.  Beck, 
10  Slitw.  77,  30  K.  Y.  Supp.  473. 

Tbe  legislature,  in  passing  this  act,  did 
not  transcend  its  powers;  and  tha  law  in 
question  is  constitutional  and  valid. 

Pecpie  ex  Tel.  Rodgera  v.  Coler,  100  N.  Y. 
1,  52  L.  R.  A.  814.  69  N.  E.  710. 

'rbe  Ets-te  of  Ohio,  in  ite  sovereign  capac- 
ity, in  not  less  free  as  a  party  to  a  contract 
than  any  individual  in  the  state.  That  be- 
ing true,  the  legislature  has  a  right  to  pro- 
vide that  contracts  made  by  any  agent  of 
the  state  shall  include  such  provisions  as 
tbe  one  imposed  bv  tbe  law  in  question. 

Penple  v.  Pkyfe^  136  N.  Y.  554,  19  L.  R.  A. 
141,  32  N.  E.  978:  Re  Dalton,  01  Kan.  257, 
47  L.  R.  A.  380,  59  Pac.  330;  State  v.  Atkin, 
04  Kan.  174,  67  Fac.  519. 
•  Mestrs.  We«d  ft  Miller  and  Wlloox, 
ColUater,  Hogan,  ft  pArmelf,  for  de' 
fendont  in  error: 

This  statute  ia  unconstitutional  because  it 
impairs  the  right  to  contract,  end  therefore 
is  in  violation  of  |  1,  art.  1,  of  the  Conati- 
tutioa. 

Htute  V,  LtAe  Brie  Iron  Co.  25  Ohio  L.  J. 
101;  State  v.  Bateman,  10  Ohio  Dec.  68; 
Marsh  v.  Poaton,  35  Ohio  L.  J.  327 ;  Low  t. 
Bees  Printing  Go.  41  Neb.  127,  24  L.  R.  A. 
702,  59  N.  W.  302;  Godcharlce  v.  Wiseman, 
113  I'a.  431,  6  Atl.  354;  Millett  v.  People, 
117  III.  294,  57  Am.  Rep.  809,  7  N.  E.  631 ; 
Palmar  v.  Tingle,  55  Ohio  St.  442,  4G  N.  E. 
313. 

Tbe  atatute  is  aiso  unconstitutional  in 
its  provisions  relating  to  the  oflicera  and 
agents  of  'the  state,  and  the  political  sub- 
divisions thereof.  It  is  administrative,  and 
not  legislative. 

State  ea  rel.  Broerman  v.  Hamilton 
County,  54  Ohio  St.  333,  43  N.  E.  587 ;  Iiev> 
Otleans,  M.  it  C.  R.  Go.  v.  New  Orleans,  20 
Im.  Ann.  478;  WormaJ  Softool  DUt.  Bd.  of 
Edu.  V.  Blodgett,  165  III.  441,  31  L.  R.  A. 
70,  411  N.  E.  1025;  Atkins  v.  Randolph,  31 
Vt.  226;  People  ex  rel.  Park  Cotnrs.  v.  De- 
troit, 28  Uich.  228,  IS  Am.  Rep.  202;  Peo- 
ple ex  rel.  Rodger*  v.  Coler,  186  N.  Y.  1,  62 
L.  R.  \.  814,  59  K.  E.  716;  Taylor  v.  Porier, 
4  Hill.  143,  40  Am.  Dec.  274;  Hampshire  v. 
Franhlin,  10  Mass.  83;  Western  College  of 
Homeopathio  Uedicitie  v.  Cletietand,  12  Ohio 
69  li.  R.  A. 


St.  37S;  Oinoinnati  r.  Cameron,  33  OUo  Bb 
330. 

This  statute  ia  invalid  on  tbe  grounds 
under  consideration  in  — 

People  ex  rel.  Rodger*  v.  Coler,  166  N.  Y. 
1,  52  L.  R.  A.  814.  69  N.  E.  716;  State  v, 
Oardner,  68  Ohio  St.  599,  41  U  R.  A,  689, 
61  N.  K.  130;  Re  Pre*ton,  45  Ohio  L.  J,  34; 
Wheeling  Bridge  &  T.  R.  Go.  v.  Qilmore,  8 
Ohio  C.  0.  0«6;  Oiemer  v.  Hudson,  18  Ohio 
C.  C.  890;  Low  v.  Reea  Printing  Co.  41  NebL 
127,  24  L.  R.  A.  702,  SB  N.  W.  362. 

Crew,  J.,  delivered  the  opinion  of  the 

In  thia  case  the  city  of  Cleveland,  defend- 
ajit  in  the  court  below,  for  answer  to  the 
claim  made  against  it  l^  plaintiff  below,  the 
Clements  Brothera  Construction  Company, 
pleaded  by  way  of  justiflcation,  and  as  its 
only  defense,  the  provisions  of  an  act  of  the 
Ohio  l^islature  passed  April  10,  1000,  and 
entitled  "An  Act  to  Provide  for  Limiting  the 
Hours  of  Daily  Service  of  Laborers,  Work- 
men, and  Mechanics  Employed  upon  Public 
Works,  or  of  Work  Done  for  the  State  of 
Ohio,  or  Any  Political  Subdivision  Thereof, 
Providing  for  the  Insertion  of  Certain  Stipu- 
lations in  Contracts  of  Public  Works;  Im- 
posing Penalties  for  Violations  of  tbe  Pro- 
visions of  This  Act,  and  Providing  for  tbe 
Enforcement  Thereof."  94  Ohio  Laws,  p. 
357.  The  sufficiency  of  this  answer  as  a  de- 
fense was  challenged  by  a  demurrer  filed 
thereto  by  plaintin.  Whether  such  answer 
was  and  ix  sufficient,  and  the  matter  so 
pleaded  defensive,  depends  entirely  upon 
whether  said  act  of  April  16,  1900,  is  a 
valid  and  constitutional  enactment.  Tb» 
provisions  of  this  law  are  as  follows; 

■■  Sec.  1.  The  service  of  all  laborers,  work- 
men, and  mechanics  employed  upon  any  pub- 
lie  works  of  or  work  done  for  the  state  of 
Ohio,  or  for  any  political  subdivision 
thereof,  whether  said  work  is  done  by  con- 
tract or  otherwise,  shall  be  and  ia  herehf 
limited  and  restricted  to  ci?ht  hours  in  any 
one  calendar  day;  and  it  shall  be  unlawful 
lOr  any  oiTicer  of  the  state,  or  of  any  po* 
litical  division  thereof,  or  any  person  act- 
ing for  or  on  behalf  thereof,  or  any  contract- 
or, or  subcontractor  for  any  part  of  any 
public  works  of  or  work  done  for  such  state. 


it  shall  be  to  employ  or  to  direct  and  c 
trol  the  services  of  such  laborers,  workmen, 
or  mechanics,  or  who  has  in  fact  the  direc- 
tion or  control  of  the  services  of  such  labor- 
ers, vvorkmen,  or  mechanics,  to  require  or 
permit  them,  or  any  of  them,  to  labor  more 
than  eight  hours  in  any  one  calendar  day, 
except  in  cases  of  extraordinary  emergency, 
eauayd  by  fire,  food  [flood],  or  danger  to  lite 
and  property,  and  except  to  work  upon  pub- 
lic, military',  or  naval  workn  or  defenses  in 
time  of  war,  and  except  in  cases  of  employ- 
ment of  labor  in  ugiicultural  pursuits. 

"  Sec.  2.  Each  and  every  contract  to  which 
the  state  of  Ohio,  or  any  yoHtical  suSdivi- 
"■"n  thereof,  ir  ~  " — '-   — •• ' — ' 
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aiif  mbdiTJoIoii  thereof,  which  contract  owy 
involve  the  employment  ol  laborers,  work- 
men, or  mechanics,  ahall  contain  a  stipula- 
tion that  no  laborer,  workman,  or  mechanic 
in  the  employ  of  the  contractor,  or  any  aub- 
contractor  doing  or  contracting  to  do  any 
part  of  the  woric  contemplated  by  the  con- 
tract, shall  be  required  or  permitted  to  work 
mnre  than  eight  hours  in  any  one  calendar 
day,  excppt  in  casea  of  extraordinary  cmeir- 
gencj',  caused  hy  Qre,  flood,  or  danger  to  life 
or  property,  and  except  to  work  upon  public, 
military,  or  naval  work  or  defenses  in  time 
of  war,  and  except  in  cases  ot  employment  of 
labor  in  agricultural  pursuits,  and  each  and 
en^ry  [sueh]  contract  shall  slipulate  a  pen- 
alty for  such  violation  of  the  stipulation  di- 
rected by  this  act,  of  (10  for  each  laborer, 
workman,  or  mechanic,  tor  each  and  every 
calendar  day  in  which  be  ahatl  labor  more 
than  eight  Dours,  and  the  inspector  or  of- 
ficer or  pernon  whose  duty  it  shall  be  to  see 
tbit  the  proviuons  of  any  such  contract  are 
complied  with  shall  report  to  the  proper  of- 
ficer of  such  Htate,  or  political  subdivision 
thereof,  all  violations  of  the  stipulation  in 
tliis  act  provided  for  in  each  and  every  such 
oontrttct,  and  the  amount  of  the  penalties 
stipulated  in  any  such  contract  ahaJl  be 
withheld  by  the  officer  or  person  whose  duty 
it  shall  be  to  pay  the  moneys  due  under 
such  contract,  whether  the  violations  for 
which  euch  penalties  were  imposed  by  con- 
tractor, hia  agents  or  employees,  or  any  sub- 
contractor, his  agentg  or  employees,  no  per- 
son on  behalf  of  the  state  of  Ohio,  or  any 
political  subdivision  tJiereof  shall  rebate  or 
permit  any  penalty  imposed  under  such 
lany]  stipulation  herein  provided  for,  unless 
upon  a  Itnding  whic^  he  shall  make  up  and 
certify  that  such  penalty  was  imposed  by 
reason  of  an  error  of  fact.  Nothing  in  this 
act  shall  be  construed  to  authorize  the  col- 
lection of  said  penalty  from  the  state,  or 
any  political  subdivision  thereof. 

"Sec.  3.  Any  officer  of  the  state  of  Ohio, 
or  of  any  political  subdivision  thereof,  or 
any  person  acting  for  or  on  behalf  thereof, 
who  shall  violate  the  provision  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  be  subject  to  a  flne  or  imprisonment  or 
both,  at  the  discretion  ot  the  court,  the  fine 
not  to  exceed  $500,  nor  the  imprisonment 
more  than  one  year. 

"  Sec.  4.  All  nets  and  parts  of  acts  incon- 
sistent with  this  act,  in  so  far  as  they  are 
inconsistent,  are  hereby  repealed. 

"  Sec.  5.  This  act  shall  take  effect  and  be 
in  force  from  and  after  its  passage." 

The  court  of  common  pleas  held  this  law 
to  be  constitutional,  and  hdd  iiiat  the  an- 
swer of  defendant,  the  city  of  Cleveland, 
«ODsUtuted  a  good  defense  to  the  plaintiff's 
«au»e  of  action,  and  overruled  the  plainUlf's 
demurrer  thereto,  and  gave  judgment  for 
said  ei^  ot  Cleveland.  liiia  ruling  and 
judgment  of  the  court  of  common  pleaa  was 
reversed  by  the  circuit  court  of  Cuyahoga 
county  on  the  sole  ground  that  the  court  of 
common  pleas  erred  in  overruling  the  de- 
murrer of  plaintiff  to  naid  answer ;  and  said 
circuit  court,  proceeding  to  render  the  judg* 
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tutional,  and  sustained  said  demurrer  to 
said  answer;  and,  said  defendant  not  desir- 
ing to  plead  further,  said  circuit  court  ren- 
dered judgment  in  favor  of  plaintiff,  the 
Clements  Brothers  Construction  Company, 
and  against  said  citv  of  Cleveland,  for  the 
full  amount  claimed  b^  plaintiff.  If  the  law 
under  consideration  is  constitutional,  then 
this  judgment  of  the  cireuit  court  is  er- 
roneous, and  should,  in  this  proceeding,  le 
re>'ersed;  but  if,  as  found  by  the  circuit 
court,  such  law  is  unconstitutional,  then  Uie 
judgment  of  said  circuit  court  was  right, 
and  should  be  affirmed.  Whether  suc^  law 
is  constitutional  is  the  sole  question  pre- 
sented by  the  record  in  this  case. 

While  the  particular  statute  here  in  ques- 
tion has  not,  prior  to  this  time,  been  before 
this  court  for  review,  nor  has  the  precise 
question  here  presented  heretuture  been  de- 
cided by  this  court,  yet  we  are  not  without 
pertinent  authority  and  direct  adjudication 
by  the  courts  ot  last  resort  in  other  states, 
upon  the  question  here  involved;  and  this 
court  has  more  than  once  been  called  upon 
to  consider  and  determine  the  constitution- 
ality of  statutes  which  were  somewhat  ao- 
alogouB  to  the  statute  under  consideration, 
in  that  they  had  for  their  purpose,  or  did, 
in  elTcct,  limit  and  restrict  the  right  of  con- 
tract between  employer  and  employee;  and 
in  every  instance  such  statutes  have  been 
declared  and  held  by  this  court  to  be  un- 
constitutional. Counsel  for  plaintiff  in 
error  in  this  case  apparently  do  not  ques- 
tion the  correctness  ot  these  decisions,  add 
in  argument  they  concede  that  it  is  beyond 
the  povtcr  of  the  legislature  to  control  by 
legislative  enactment  the  contracts  which 
shall  be  made  between  employer  and  em- 
ployee when  those  persons  are  individuals 
or  corporate  persons  and  the  subject-matter 
of  their  contracts  is  not  necessary  to  be 
regulated  for  police  reasons.  And  sueli 
clearly  is  the  established  law  of  this  and 
other  states.  But  they  contend  that  (he 
statute  here  in  question  is  not  an  attempt 
by  the  leeiulature  of  Ohio  to  restrict  or  in- 
terfere with  the  right  of  liberty  to  contract, 
inly  in  the  nature  ot  a  direction  l^ 
■ ...    ._    i._    .     __a    therefore 


principal    to    his    agent,    and    the 
ithin  the  legislative  authority,  and  n 


ernments  of  the  state  are  not  in  themselves 
independent  and  sovereign,  but  are  subdivi- 
sions of  the  general  government,  created  by 
it  with  enumerated  powers,  and  wiUi  no 
powers  except  auch  as  may  be  fairly  drawn 
from  their  charters  or  creation.  Ueoee  the]' 
contend  that,  being  mere  subdivisions  ol  the 
state,  and  deriving  their  powers  from  the 
state,  such  municipalities  may  be  lawfully 
direi-ted  by  the  legislative  will  as  to  what 
contracts  they  may  make,  and  what  provi- 
sions and  stipulations  their  contracts  shall 
contain;  and  that,  in  the  contract  here  in 
question  the  city  of  Cleveland  being  a  mere 
a^ney  and  instrument  of  the  state,  the 
state  bad  the  right  by  and  through  its  kpt- 
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latui's  to  dirKt  and  require  the  city,  an  its 
agent  and  rEpreeentative,  to  insert  in  this 
contract  the  stipulatione  and  provialons 
therein  found.  "The  fallacy  of  this  conten- 
tion lies  in  the  assumption  that  the  com- 
pulsory  authority  of  the  legisla,ture  over 
munii^ipiil  corporations  ia  so  absolute  and 
arbitrary  that  it  may  dictate  the  specific 
terms  upon  which  such  municipality  shall 
contract,  and  may  preaeribe  what  etlpula- 
tiontt  and  conditions  its  oontracts  shall  con- 
tain, although  such  coutraets  may. 


the  legislative  authority,  for  no  such  right 
or  power  hsa  been  delegated  to,  or  is  pos- 
•eaaed  by,  the  general  assembly.  As  said  In 
Taylor  v.  Porter,  4  HiU,  Hi,  40  Am.  Dec. 
274:  "  Under  our  form  of  goveruoieDt  the 
l^slature  is  not  supreme.  It  ia  only  one 
of  the  organs  of  that  absolute  sovereignty 
which  resides  in  the  whole  body  of  the  peo- 
ple. Like  other  departments  of  the  govern- 
ment, it  can  only  exercise  auch  powers  m 
have  been  delegated  to  it;  and  when  it  steps 
beyond  that  boundary  its  acts,  like  those  of 
the  moat  humble  magistrate  in  tlie  state  who 
transcends  hia  jurisdiction,  are  utterly 
void."  Therefore,  ae  "  tlie  security  of  life, 
liberty,  and  property  lies  at  the  foundation 
of  the  sociiU  compact,  to  say  that  this 
grant  of  '  l^alative  power '  includes  the 
right  to  attack  private  property  ia  equiva- 
lent to  saying  that  the  people  have  dele- 
Sted  to  their  servants  the  power  of  defeat- 
j  one  of  the  great  ends  for  which  the  gov- 
ernment was  established," —  this  end  being 
the  protection  of  the  abmlute  right  to  life, 
liberty,  and  property.  Again,  counsel  for 
plaintiff  in  error  are  mistaken  in  the  aa- 
Bumption  that  the  statute  here  under  con- 
rideration  ia,  and  should  be  regarded  as,  a 
mere  direction  hy  the  sovereign  authority, 
the  state  of  Ohio,  to  one  of  ita  agenta>  the 
«ity  of  Cleveland,  that  contracts  made  1^ 
•aid  city  in  certain  cases  and  for  a  certain 
oharaoter  of  work,  are  to  be  made  in  a  par- 
ticular way.  In  the  case  of  People  em  rel. 
Boigera  v.  Ooler,  16G  N.  Y.  I,  52  L.  R.  A. 
814,  60  N.  E.  716,  a  statute  distinguishable 
in  no  essential  feature  from  the  statute  here 
under  consideration  was  before  the  court  of 
appeals  of  that  state  for  review,  ita  consti- 
tutionality having  been  challenged.  O'Brien, 
J.,  in  that  case,  in  discussing  the  proposi- 
tion we  are  now  considering,  speaking  for 
the  majority  of  the  court,  saya:  "Nor  is 
It  entirely  true  that  the  statute  is  a  mere 
direction  by  the  sovereign  authority  to  one 
of  its  own  agencies  to  contract  in  certain 
cases  in  a  particular  way.  It  is  all  that, 
no  doubt,  and  very  much  more,  since  it 
afTccta  personal  and  municipal  rights  in 
many  diiections  that  ere  of  vaatly  niore  im- 
portance than  the  mere  form  of  a  contract 
to  perform  municipal  work,  it  is  true 
enoufth  that  a  city  is  an  agent^  of  the  state 
to  discharge  some  of  the  functions  of  gov- 
ernment, but  these  terms  do  not  adequately 
describe  Its  true  relations  to  the  state  or  the 
people.  A  municipal  oflicer  directing  a  local 
improvemmt  is  not  the  agent  of  the  state. 
<S  L.  R.  A. 


He  la  the  agent  of  the  city,  and  the  city 
alone  is  responsible  for  his  negligence  or 
misconduct.  If  the  authorities  in  charge  o( 
the  streets  of  a  city  are  agents  of  the  state, 
the  city  ought  not  to  be  held  liable  for  their 
acts  or  omisMons.  .  .  .  The  city  is  a 
corporation  possessing  all  the  powers  of  cor- 
porations generally,  and  cannot  be  deprived 
of  ita  property  without  its  consent  or  due 
process  of  law  any  more  than  a  private  cor- 
poratioQ  can;  and,  since  its  revenues  must 
be  used  for  municipal  purposee,  it  is  diffl- 
cult  to  see  how  the  legialature.  can  make  con- 
tracts for  it  which  involve  the  expenditure 
of  these  re\-enueB  without  its  consent."  And 
further  in  the  same  opinion  it  ia  said: 
"  The  ri^ht  which  ia  conceded  to  every  pri- 
vate individual  and  every  private  corpora- 
tion in  the  sta.t«  to  make  their  own  contracta 
and  their  own  bargains  is  [by  this  statute] 
denied  to  cities  and  to  contractors  for  city 
worici  and,  moreover,  it  the  latter  attempt 
to  assert  such  rieht,  the  money  earned  on 
the  contract  is  declared  to  he  forfeited  to  the 
city  without  the  intervention  of  any  legal 
process  or  judicial  decree.  .  .  .  The  con- 
tractor is  a  private  individual,  engaged  iu 
private  buainesa.  When  he  enters  into  a 
fair  and  honest  contract  for  some  municipal 
improvement,  that  contract  is  property  en- 
titled to  the  same  protection  as  any  other 
Eroperty.  It  is  not  competent  for  the  lesis- 
iture  to  deprive  him  of  the  bene&t  of  this 
contract  t^  imposing  hurdensome  conditions 
with  respect  to  the  means  of  performance, 
or  to  regulate  the  rate  of  wages  which  he 
shall  pay  to  his  workmen,  or  to  withhold 
the  contract  price  when  such  conditions  are 
not  complied  with  in  the  judgment  of  the 
city.  When  he  is  not  left  free  to  select  his 
own  workmen  upon  such  terms  aa  he  and 
they  can  fairly  agree  upon,  he  is  deprived 
of  that  liberty  of  action  and  right  to  aocu- 


the  free  use  of  alt  his  faculties  in  the  pur- 
suit of  an  honest  vocation  is  so  far 
abridged."  "  The  exercise  of  such  a  power 
is  inconsistent  with  the  principles  of  civil 


the  Constitution  waa  enacted.  If  the  I^s- 
lature  has  power  to  deprive  cities  and  their 
contractors  of  the  right  to  agree  with  their 
workmen  upon  rates  of  compensation  [or 
the  number  of  hours  that  shall  constitute 
a  day's  labor],  why  has  it  not  the  same 
power  with  respect  to  all  private  persons 
and  private  cor^rationaT  That  queation 
can  be  answered  in  the  language  which  this 
court  used  when  a  case  with  features  some- 
what similar  was  under  consideration: 
'  Such  legislation  may  invade  one  class  oi 
rights  to-day  and  another  to-morrow,  and, 
if  it  can  be  sanctioned  under  the  Constitu- 
tion, while  far  removed  in  time,  we  will  not 
be  far  away  in  practical  statesmanship  from 
tho»e  ages  when  governmental  prefects  su- 
pervised the  building  of  houses,  the  rearing 
of  cattle,  the  sowing  of  seed,  and  the  reap- 
ing of  grain,  and  governmental  ordinances 
reflated  the  movements  and  labor  of  arti- 
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nana,  the  rate  of  wages,  the  price  of  food, 
the  diet  and  clothing  of  the  people,  and  a 
large  nuiKe  of  other  affaira  long  eince  in  all 
ctvilizetl  lands  regarded  as  outside  of  gov- 
eromental  functions,' "  As  suggested  by 
counsel  for  defendant  in  error,  the  statute 
here  under  consideration  absolutely  ignores 
the  fact  that  municipal  corporations  in  their 
.  property  rights,  ana  their  power  to  make 
contracts  for  local  improvements  for  the 
benefit  of  tJieir  own  citizens,  are  entitled  to 
the  BBinc  inimunilies  and  are  protected  bj 
the  same  constitutional  guaranties  whiul 
shield  the  property  of  individuals  or  pri 
vate  corporations  from  legislative  aggres- 
sion. In  considering  the  rights  and  powers 
of  munkiguil  corporations  in  the  case  of 
Xeu>  Orleayia,  ii.  &  C.  R.  Co.  v.  Sea  Or/wns, 
36  T.n.  Ann.  481,  the  supreme  court  of 
LnuiRiana  says:  A  municipal  corporatl 
"  possevics  two  classes  of  powers  and  ti 
clnsseH  of  rights, —  public  and  private, 
all  that  relates  to  one  class,  it  ia  merely 
the  agent  of  tlic  state,  and  subject  to  its  c 
trol.  In  tlie  other  it  is  the  agent  of  the 
hatiitnnts  of  the  place,  the  corporators; 
mnintnins  the  character  and  relations  of  in- 
dividunla,  and  is  not  subject  to  the  absolute 
control  of  the  legislature,  its  creator." 

In  the  case  of  A  tkint  v.  Randolph.  31  Vt, 
237,  Judge  Barrett,  announcing  the  opinion 
of  tiie  supreme  court  of  Vermont,  ata^  the 

proposition  as  follows:     "It  is  true,  as 

ui'gcd  in  the  argument  by  the  learned  c< 
ael  for  the  plaintilfs,  that  in  some  respects 
the  legislature  have  a  power  in  reapect  to 
municijjii]  corporations  that  they  have  not 
in  respect  to  private  corporations,  or  indi- 
viduals. They  may  alter  or  abolish  munici- 
pal corporations  at  pleasure,  but  yet  not  m 
as  to  defeat  the  pecuniary  rights  of  indi- 
viduals as  against  such  corporotions,  or  ae 
depending  on  their  eKistence,  The  legisla- 
ture have  the  sanH  power  in  respect  to  pri- 
vate corporations  when  that  power  ia  re- 
served in  the  law  creating  them.  So  far  as 
a  municipal  corporation  is  endowed  by  law 
w-ith  the  powur  of  contracting,  and,  as  such, 
is  made  capable  of  acquiring,  holding,  and 
disposing  of  property,  and  subject  to  the 
liabilities  incident  to  the  eiereise  of  such 
power  nnd  capacity,  thua  being  invented 
with  legal  rights  as  to  property  in  contracts 
[and  improvements],  and  subject  to  legal 
liabilities  in  respect  thereto,  to  be  ascer- 
tained and  enforced  l^  suit  in  the  ordinary 
judicial  forums,  upon  the  same  principles 
and  by  the  same  means  aa  in  case  of  a  pri- 
vate corporation,  such  municipal  corpora- 
tion must  stand  on  the  same  ground  of  ex- 
emption from  legislative  control  and  inter- 
ference as  a  private  corporation.  Aa  to 
third  persons  who  seeic  to  enforce  pecuniary 
liabilities  against  towns  arising  upon  con- 
tract, such  towns  are  merely  private  cor- 
porations or  Individuals,  and  in  this  respect 
they  are  not  affected  by  the  purely  munici- 
pal public  and  political  features  that  apper- 
tain to  their  corporate  exi.ttence  in  virtue 
of  and  In  reference  to  which  alone  they  are 
subject  to  the  absolute  control  of  legisla- 
tion." And  to  the  same  effect  is  the  caae  of 
6»  L.  a.  A. 


Ffople  at  r«I.  Pari;  Comn.  v.  Detroit,  2S 
Mich.  228,  15  Am.  Bep.  202. 

This  distinction  as  to  the  powers  dele- 
gated' to  muQicipal  corpoiationa  was  clearly 
recognized  and  commented  upon  by  thU 
court  in  the  case  of  Western  ColCege  of 
Homeopathiti  Medioine  t.  Cleveland,  12  Ohio 
St.  375.  In  that  case  Judge  Gholson,  an 
nouncing  the  opinion  of  t^e  court,  at  page 
377,  Bays:  "  It  is  the  duty  of  the  state  gov- 
ernment to  secure  to  the  citizens  of  the  sUte 
the  peaceful  enjoyment  of  their  property, 
and  its  protection  from  wrongful  and  violeat 
Bct<i.  For  the  proper  discharge  of  this  duty 
power  is  delegated  in  different  modes.  One 
of  these  is  the  establishment  of  municipal 
corporations.  Powers  and  privileges  are 
al?o  conferred  upon  municipal  corporatiooa, 
to  he  exercised  for  the  benefit  of  the  indi- 
viduals of  whom  such  corporations  are  com- 
poHcd ;  and,  in  connection  with  these  powen 
and  privileges,  duties  are  sometimes  specifi- 
cally imposed.  It  ia  obvious  that  there  is 
a  distinction  between  those  powers  delegated 
to  mnnicipal  corporations  to  preserve  the 
pence  and  protect  persons  and  property, 
whether  to  he  exercised  by  legislation  or  the 
appointnjent  of  proper  oHicers,  and  those 
powers  and  privilegea  which  are  to  be  exer- 
cised for  the  improvement  of  the  territory 
comprised  witliin  the  limits  of  the  corpora- 
tion, and  its  adaptation  U>  the  purposes  of 
residence  or  business.  Aa  to  the  first,  the 
municipal  corporation  represents  the  state, 
discharging  duties  incumhent  on  the  state; 
as  to  the  second,  the  municipal  corporation 
repre^nts  the  pecuniary  and  proprietary  in- 
tetests  of  individuals.  Aa  to  the  first,  re- 
sponsibility for  acts  done  or  omitted  is  gor- 
erne<l  by  the  same  rule  of  reapousibility 
which  applies  to  like  delegations  of  power; 
as  to  the  second,  the  rules  which  govern  the 
responsibility  of  individuals  are  properly 
applicsble."  See  also  Cincinnati  v.  Cameron, 
3»  Ohio  St.  3QS. 

The  liberal  quotations,  ]n  this  opinion, 
from  the  authorities  above  cited  need  no 
further  apology  upon  our  part  than  to  say 
thnt,  if  the  principles  there  announced  and 
the  conclusions  there  reached  are  correct, — 
and  we  believe  they  are,  and  adopt  them, — 
tlicy  cont-lubively  refute  and  answer  the  con- 
tention of  plaintifT  in  error  that  the  statute 
under  consideration  in  this  case  doea  not  n>- 
strict  the  right  of  liberty  to  contract,  and 
is  iu  the  nature  only  of  a,  direction  by  a 
principal  to  its  agent. 

Agnin,  stripped  of  its  provisions,  except 

■  fur  as  they  relate  to  contractors  and  SUD- 
contractors,  the  lat  section  of  the  statute 
under  consideration  reads  as  follows;  "It 
ahull  be  unlawful  f or  .  .  .  any  con- 
tractor, or  HubcontJiictor  for  any  part  of 
any  public  worka  of,  or  work  done  for  such 
state,  or  political  subdivision  thereof,  or  any 
lersou.  corporation,  or  association  ^hose 
.uty  it  shall  be  to  employ  or  to  direct  and 
control  the  services  of  such  laborers,  work- 
or  mechanics,  or  who  has  in  fact  the 
direction  or  control  of  the  services  of  such 
laborers,  workmen,  or  mechanics,  to  require 
permit  them,  or  any  of  them,  to  labor 
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tnore  th«.ii  eight  hours  in  Any  one  calendar 
day."  Thus,  it  is  apparent  that  this  stat- 
ute, which  is  peremptory  in  tonae,  is  more 
than  ft  mere  <flrection  l^  a  principal  to  an 
Agent,  and  that  its  provisions  apply,  not 
'Onlv  to  officers  and  Brents  of  the  state  of 
Ohio,  but  that  they  apply  with  equal  force 
ta  all  persons  who  would  enter  into  contracts 
-with  the  state  or  any  of  ita  poliUcal  subdi- 
viftlons,  and  undertakes  to  limit  and  restrict 
«uch  persons  in  their  right  to  contract  l:^ 
prohibiting  the  tnaicing  of  contracts  for 
■day's  work  of  more  than  eight  hours.  Wh«.t 
the  terms  and  stipulations  of  a  contract 
shall  be  is  matter  to  be  determined  by  the 
contracting  parties,  and  the  right  has  not 
been  delegated  to,  nor  is  it  within  the  power 
<>f,  the  general  assembly  by  mandatory  laws 
to  prescribe  tlie  terms  and  provisions  that 
•faall  be  inserted  in  contracts  that  may  bo 
mndo  between  persons  legally  competent  to 
«ontrflct.  Doubtless  tJie  legislature  might, 
in  the  absence  of  contract  Mtween  the  par- 
ties, prescribe  the  number  of  hours'  tabor 
that  should  constitute  a  day's  work;  but  it 
is  not  in  the  power  of  the  legislature,  by  the 
enactment  of  a  positive  law,  to  abridge  the 
right  of  parties  to  fix  by  contract  the  num- 
ber of  hours  that  aliall  constitute  a  day's 
work,  nor  to  deny  effect  to  the  stipulations 
and  agieements  of  the  parties  themselves 
t4n)cliing  such  matter,  except  only  as  the  ei- 
eicise  of  such  power  may  be  authorized  for 
the  common  welfare;  and  the  right  to  so  ex- 
ercise this  power  of  restraint  extends  only 
to  matters  affecting  the  public  welfare  or 
the  health,  safety,  and  morals  of  the  com- 
munity. The  number  of  hours'  labor  that 
shun  be  performed  in  a.  day  is  an  important 
factor,  and  constitutes  an  eesentiaJ  part  of 
every  contiact  of  service;  and  to  deny  effect 
to  the  stipulations  or  agreements  between 
employer  and  employee  touching  the  number 
of  hours  the  employee  shall  labor  each  day 
is.  in  effect,  either  to  impair  the  obligation 
of  their  contract,  or  to  deny  to  them  the 
right  to  stipulate  or  contract  touching  that 
ninttcr.  T)ie  latter  is  the  right  denied  by 
the  stfttute  here  in  question.  It  is,  we  take 
it.  nxiomatic,  that  in  service  contracte  the 
right  to  contract  necessarily  includes  the 
right  to  fi^  by  agreement  the  number  of 
hours  tliat  slinll  constitute  a  day's  work  for 
the  person  employed;  but  by  the  terms  and 
provisions  of  Uiis  statute  the  parties  are  not 
left  free  to  negotiate  reepecting  this  matter 
between  themselves,  but  the  number  of  hours 
which  sliall  constitute  a.  legal  day's  work  for 
the  laborer  employed  on  work  done  for  the 
municipality  is,  by  this  statute,  arbitrarily 
fixed  and  determined,  and  the  statute  fur- 
ther provides  just  what  stipulations  in  this 
respect  sliall,  by  the  contracting  parties,  be 
fncorpoi'uted  in  their  contract,  and  enacte 
that  noncompliance  with  the  provisions  of 
said  statute  shall  b^  deemed  a  misdemeanor 
punishable  by  fine  or  imprisonment,  or  both, 
at  the  discretion  of  the  court.  The  privilege 
of  making  and  entering  into  contracts  is 
more  than  a  mere  license  or  liberty.  It  is  a. 
property  right.  It  is  an  essential  incident 
to  the  acquisition  and  protecUoD  of  proper- 
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ty,  and  is  such  right  as  the  legislature  may 
not  arbitrarily  and  without  sufficient  cause 
either  abridge  or  take  away.  In  the  case  of 
l'alm«r  v.  Ttngle,  decided  by  this  court,  and 
niportsd  in  E5  Ohio  St.  423,  46  N.  E.  313, 
the  second  clause  of  the  syllabus  is  as  fol- 
lows: "Liberty  to  acquire  property  by  con- 
tract can  be  restrained  by  the  general  assem- 
bly only  so  far  as  such  restraint  is  for  tha 
common  welfare  and  equal  protection  and 
benefit  of  the  people;  and  such  restraining 
stetute  must  tie  of  such  a  character  that  a 
court  may  see  that  it  ie  for  such  general 
welfare,  protection,  and  benefit.  The  judg- 
ment of  the  general  assembly  in  such  cases 
is  not  conclusive." 

Tliere  is  one  other  claim  of  counsel  for 
plaintiff  in  error  upon  which  they  seem  to 

Ctace  some  reliance  that  should  perhaps  b* 
ricHy  noticed,  ajid  that  is  as  to  the  matter 
of  estoppel  on  the  part  of  defendant  in  er- 
ror. Counsel  for  plaintiff  in  error  aay  in 
their  brief:  "It  is  plain  that  the  munici- 
pality itself  cannot  complain,  for,  as  has 
been  shown  above,  it  is  merely  an  agency  of 
a  higher  power,  to  wit,  the  state,  and  can 
only  contract  as  it  is  authorised  by  that 
power  to  do ;  nor  can  the  contractor  be  heftrd 
to  complain,  for  the  city,  in  pursuance  of  ita 
granted  powers,  and  under  restrictions  im- 
posed by  the  act  in  question,  in  effect  said 
to  him  ajid  all  others,  when  it  invited  bids 
for  ths  performance  of  the  work:  'The  stat- 
ute is  one  of  the  conditions  which  must  be 
complied  with,  and  an  obligation  which  must 
he  assunied  by  the  contracting  party.'  Tbs 
contracting  party  (the  Clements  Brothers 
Construction  Company)  was  not  compelled 
to  bid.  It  did  BO  voluntarily,  with  full 
knowledge,  and,  when  awarded  the  contract, 
executed  it  volunterily,  knowing  all  of  ita 
provi<iions,  and  assumed  the  obligations  and 
conditions  imposed  by  the  statute."  It 
would,  perhaps,  be  a  sufficient  answer  to  this 
claim  of  plaintiff  in  error  to  say  that  the 
stipulation  referred  to  became  a  part  of  the 
contract,  not  because  of  any  voluntery  agree- 
ment between  the  parties  that  it  should  bo 
inserted  therein,  but  because  the  statute  for- 
cibly injected  it.  And  that  such  is  the  fact 
we  think  sufficiently  appears  from  the  lan- 
guage of  the  contract  which  immediately  fol- 
lows such  stipulation.  That  language  is: 
"The  foregoing  stipulation  is  made  by  rea- 
son of  and  to  confonn  to  the  requirements 
of  an  act  of  the  general  assembly  of  the 
Btete  of  Ohio,  'to  Provide  for  Limiting  the 
Hours  'jf  Daily  Service  of  the  Laborers, 
Workmen,  and  Mechanics  Employed  upon 
Public  Works,  or  ot  Work  Done  for  the 
Stete  of  Ohio,  or  for  Any  Palitical  Subdi- 
vipion  Thereof,  Providing  for  the  Insertion 
of  Ceitain  Stipulations  to  Any  Contracte  of 
Public  Works,'  ete.,  passed  April  16.  1900,  to 
the  extent  that  the  provisions  of  said  act 
arc  applicable  in  the  performnnce  of  this 
contract."  But,  further,  upon  this  proposi- 
tion, ax  especially  pertinent,  we  quote  again 
from  the  opinion  of  Justice  O'Brien  in  tho 
rase  of  People  ex  rel.  Rodgsrt  v.  Cnier,  106 
N.  y.  1,  52  U  R.  A.  814,  59  N  K  718:  Ha 
says:     "The  fact  that  certain  provisions  of 
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the  labor  law  were  actually  incorporated  in- 
to tlio  contract  sisned  bj  the  contract«r  can- 
not change  or  add  anjrtjung  to  the  strength 
of  the  position  assumed  b;  the  city.  Tho 
relator  ia  not  estopped  hy  th«  sgreement 
wheu  there  is  no  element  of  estoppel  in  the 
case,  and  the  question  is  with  respect  to  the 
vfiUdity  of  the  statute,  uid  not  the  construc- 
tion or  effect  of  the  mntract  in  that  regard. 
If  tlie  law  is  valid,  it  governs  the  contract 
nnd  the  rights  of  the  jrarties,  whether  actu- 
aJly  incorporated  into  the  writing  or  not, 
since  nil  contracts  are  aasunied  to  be  made 
with  s  view  to  existing  lawa  on  the  subject. 
If  it  is  not  valid,  the  contractor  has  not 
mode  it  so  b;  stipulating  in  writing  to  obej 
it,  and  prescribing  the  penalty  for  hi&  own 
disobedience,  which  is  the  forfeiture  of  all 
rights  under  the  agreement.  It  is  not  in  the 
power  of  the  legislature  to  protect  an  in- 
val-d  law  from  judicial  scrutiny  by  provide 
ing  that  it  must  receive  the  assent  of  the 
parties  to  every  contract  to  which  it  relatea, 
.  .  .  Courts  ill  such  cases  are  not  bound 
by  mere  forms,  but  must  look  at  the  sub- 
stance of  things,  and,  so  viewing  this  trans- 
action, it  would  be  idle  to  sXtempt  to  deceive 
OUrselveB  witli  the  idea,  that  the  queation  in- 
volved in  tliis  appeal  arises  out  of  the  stipu- 
lations of  the  partiea  to  the  contract,  or  is 
governed  by  tliem,  rather  than  the  provisions 
of  a  Glatute.  The  contract  is  in  the  form 
that  we  find  it,  not  because  the  parties  so 
elected  to  contract,  but  for  the  reason  that 
the  statute  would  not  permit  them  to  con- 
tract in  any  other  wny. 

As  to  the  furtlier  claim  of  plaintiff  in 
Mror  that,  "even  if  the  provisions  of  the 
statute  were  not  actually  inserted  therein, 
they  would  be  read  into  the  contract  as  a 
part  of  the  law  of  the  state,"  for  answer  we 
need  only  refer  to  the  third  paragraph  of 
the  syllabus  of  Palmer  v.  Tingle,  S5  Ohio  St. 
438,  46  N.  K  313,  which  syllabus  ia  aa  fol- 


made  a  part  of  su<di  contracts,  it  is  other- 
wise as  to  invalid  statutes."  As  bearing 
more  or  less  directly  upon  the  questions 
herein  considered,  in  addition  to  the  author- 
ities above  cited,  the  following  cases  will  be 
found  instructive:  State  t.  Laomia,  11& 
Mo.  .107,  21  L.  R.  A.  789,  22  S.  W.  350; 
Uodcharlea  v.  Wigetnan,  113  Pa.  431,  6  Atl. 
364;  Bx  parte  Kubaek.  BE  Gal.  274,  9  K  R. 
A.  482,  24  Pac.  737;  State  v.  QoodtciU,  33 
W.  Va.  179,  8  L.  R.  A.  821.  10  S.  E.  285; 
Cnm,  V.  Pirrr^,  165  Uaas.  117,  14  L.  R.  A. 
;j26,  28  N.  E.  1 126 ;  Loio  v.  Ree»  Printing  Co. 
41  Neb.  127,  24  L.  R.  A.  702,  69  N.  W.  302; 
People  v.  Qitleoa,  109  N.  Y.  389,  17  N.  E. 
343;  Re  Houae  Bill  7io.  SOS,  21  Colo.  27,  39 
Pac.  431;  H«  EighlHovr  Bill,  21  Colo.  29, 
39  Pac.  328;  State  v.  Lake  Erie  Iron  Co.,  re- 
ported in  33  Ohio  L.  J.  6,  and  affirmed  by 
this  court  in  51  Ohio  St.  632 ;  if arsh  v.  Poe- 
ton,  leported  in  35  Ohio  L.  J.  327,  aEBnned 
t^  this  court  in  64  Ohio  St  681,  47  N.  E. 
1114;  Wheeling  Bridge  d  T.  R.  Co.  v.  QH- 
mOTc,  8  Ohio  C;.  C.  658. 

Our  conclusion  in  this  case  is  that  the 
statute  relied  upon  and  pleaded  by  plaintifT 
in  error  as  a  defense  to  the  claim  of  defend- 
ant in  error  is  unconstitutional,  because  in 
conflict  with  H  1  and  19  of  the  Bill  of 
Rights.  And  therefon  such  statute  ouioot 
avail  the  city  aa  a  defense  to  shield  it  from 
liability  to  defendant  in  error  for  the 
amount  due  said  defendant  in  error  under 
its  contnct. 

The  Circuit  Court  wa«  right  in  sostaiDtng 
the  demurrer  to  the  answer  and  in  render- 
ing judgment  against  the  city,  and  that 
judgment  ii  therefore  affirmed. 
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Isaae  B.  ADAMS,  Appt., 
J.  M.  CHURCH  el  al.,  Retpta. 


S.  A  deoree  reqslrlBK  tk«  owner  at  « 
tlnber-nltiire  claim  to  do^Hb  l*Bd 
to  coBver  It  to  B  partncralilp  of  wbich 

he  [*  a  mrnilNr,  In  accnnlBnce  with  his  agree- 
ment to  do  so.  docs  not  remove  the  claim- 
ant's Interest  In  tlie  property  tram  the  pro- 
tection ol  the  statute  ciemptlng  such  claims 
from  liability  to  tlie  satlslactloa  ot  debts  con- 
tracted before  the  luutuK  of  the  Qnal  certlB- 
cate  therefor,  even  In  faTor  ol  debta  of  the 
partner^fp. 

KoTE.— Aa  to  rights  and  position  of  creditors, 
purchssers,  snd  other  third  partiea  Id  partner- 
ship real  estate,  see  note  to  Uoldthwsite  r.  Jan- 
ne;  (Ala.)  28  L.  B.  A.  Ifll. 

As    to    when   real    estate    will    be   considered 
partnership    property,     see    note    to    RobioBon 
Bank  v.  Hlller  (lU.)  31  U  It.  A.  440. 
6!)  L.  R.  A. 


!.  A  deorce  la  a  anil  betweea  ■  ^e^b«r 
of  a  partacraklp  aud  the  represeata- 
tlve  of  a  deceased  member,  adJudclDt 
that  certalD  real  estate  Is  the  property  ol  the 
pBrtaerehlp,  Is  not  conclosive  of  the  qaestloo 
wbether  or  not  It  Is  within  (he  prorlBloaa  of 
a  Btatote  eiemptlag  tlmber-coltnre  claims  to 
public  land  from  liability  tor  debts  contracted 
prior  to  the  IwusdcC  U  the  final  certificate 

(December  2S,  1B02.) 


ty  in  favor  of  defendants  in  a  suit  to  ra- 
join  Ihe  sale  of  co-tain  real  estate  for  the 
debts  of  a  partnership.    Reverted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lloael  IL  WebstaT  and  Will 
B.  KiaB,  for  appellant: 

Notwithstanding  the  fact  that  Adajns  con- 
veyed the  land  involved  to  the  partnership 
of  "Steele  ft  Adams,"  the  pUiutlff  atill  !•■ 
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mmiiu,  nndcff  and  by  vlrtiu  of  uld  partoer- 
eihip,  th*  tnner  of  an  undivided  one-balf  in- 
terest theretn.  The  mttampt,  thrrclore,  to 
apply  aaid  land  to  Uie  pajmient  of  the  part- 
nership debta  is  an  attempt  to  applj' 
Adams's  interut,  acquired  under  the  timber- 
culture  act,  in  payment  of  the  debts  con- 
tracted prior  to  the  d&te  of  the  fltuU  retwpt. 
The  debta  of  the  partnership  are  the  debts 
of  each  partoer  puvonally. 

Andi-etct  T.  Brown,  21  Ala.  437,  S6  Am. 
I>ee.  2S2;  Lindlej,  Farto.  200,  234,  bottmn 
p.  340;  1  Bates,  Partn.  300;  Skinner  v. 
Shannon,  44  Mich.  86,  38  Am.  Rep.  232,  0 
N.  W.  108;  Waile  t.  Uathewt,  60  Mich. 
393,  16  N.  W.  S24;  MoCoy  v.  Brmnan,  61 
Mich.  802,  28  N.  W.  120;  8teu>art  v.  Brown, 
37  N.  Y.  360,  03  Am,  Dec.  578;  Evana  r. 
Bryan,  OS  N.  C.  174,  BO  Am.  Rep.  233;  Jf  oy- 
er V.  Drummond,  32  8.  C.  1S6,  7  L.  R.  A. 
747,  10  B.  R.  SSS;  E»  parte  JCoruh,  32  B. 
C.  437,  11  8.  E.  29B:  BlaiuAard  v.  Patahal, 
68  Ga.  82,  45  Am.  Rep.  474. 

No  lan^  acquired  under  an  act  <rf  Con- 
gress r^arding  the  making  of  a  timber-oul- 
tura  entiy  shall,  iu  aaj  erent,  beocsne  lia- 
ble to  the  satisfact'  '  ■  ■■  -  '-•-'- 
contracted  prior  to 
certificate  uierefor. 

Nash  V.  yarmert'  d  U.  Batik,  3  Kan.  App. 
e07,  44  Pac.  907;  Miller  v.  lAttle,  47  Cal. 
360;  20  U.  S.  Stat,  at  L.  113,  chap.  190; 
RtiMell  V.  LoiotA,  21  Minn.  167,  18  Am. 
Rep.  389;  "WalUnoa  Nat.  Bank  v.  fiiley,  29 
Or.  289,  45  Pac.  766;  Clark  v.  Bagley,  6 
Or.  343;  (Hie  v.  UalUck,  33  Wis.  G23;  Bald- 
win V.  Boyd,  IS  Neb.  444,  26  N.  W.  680; 
Brandhoefer  v.  Bain,  45  Neb.  781,  64  N.  W. 
213;  Bmith  V.  Steele,  13  Neb.  1,  12  N.  W. 
830;  Fan  Doren  v.  ililler,  14  S.  D.  264,  85 
N.  W.  187;  Fergmon  v.  Bpeith,  13  Mont. 
487,  34  Pac.  1020;  Dennis  t.  Kate,  11  Wash. 
3.''>3,  30  Pac,  656;  Barnard  t.  Boiler,  105 
Cal.  214,  3B  Pac  72S;  Jean  v.  Dee,  6  Wash. 
680,  32  Pac.  460;  Netcton  t.  Bammey,  59 
Qa.  398;  Hvnnieuit  v.  Bammey,  63  Qa.  580. 

Mesvn.  JoIib  I-  Rand,  C.  H.  Tina, 
and   T.  H.   Crawford,   tor  respondents; 

A  timber-cultore  claimant  who  baa  made 
his  entry  in  good  faith  may  contract  to 
sell  his  claim  Mfora  final  proof,  and  the  law 
will   uphold  and  enforce  such   coatract. 

Bima  V.  Busk,  4  Land  Dec.  369;  Re  Read, 
6  Land  Dec.  313;  Cfturofc  v.  Adams,  37  Or. 
365,  61  Pac.  639. 

This  land  bping  partsership  property,  and 
the  partnerBhip  being  insolvent,  the  part- 
nership held  the  property  in  trust  for  the 
discharf^  of  the  partnership  liabilities,  and 
the  distribution  of  the  surplus,  ratably,  to 
the  partners;  and,  in  equity,  neither  of  the 
partners  had  anf  title  to  any  part  of  the 
property,  but  gimpty  a  ri};ht  to  his  share 
of  the  surplus,  after  the  dS>t8  were  paid. 

Arnold  v.  Viainicrigki,  6  Minu.  358,  Gil. 
241,  80  Am.  Dec.  448;  Stoiy,  Partn.  f  93; 
Rovelsky  v.  Brotcn,  92  Ala.  522,  9  So.  182; 
Wood  V.  Ameriean  F.  Ina.  Co.  140  N.  Y. 
382,  44  N.  E.  80;  Ooldthioaite  v.  Janney, 
102  Ala.  431.  28  L.  R.  A.  161,  15  So.  660, 
48  Am.  St.  Rep.  56,  note. 

'ilie  matters  here  sought  to  be   litigated 


are  ret  fvdioata  as  between  ttie  parties  to 
this  suit.  Every  issue  here  tendered  by  the 
complaint  was  passed  upon  directly  by  this 
court  in  the  case  of  Cnuroh  v.  Adan>«,  37 
Or.  3GS,  61  Pac.  639,  to  which  the  appel- 
lant here  was  a  p>r^,  and  that  suit  must 
be  held  to  be  flnal  in  this  ease. 

See  also  Veil  v.  Tolman,  12  Or.  289,  7 
Pac.  103;  JforrtH  v.  MorriU,  20  Or.  104,  11 
L.  B.  A.  166,  26  Pac.  362;  Barrefl  v.  Fail- 
ing, 8  Or.  162;  Olan  t.  Bava^,  14  Or.  674. 
13  Pac.  442;  HaU  v.  Zeller  Bros.  17  Or.  381, 
21  Pac.  192;  Applegate  r.  DoweU,  16  Or. 
G24,  16  Pac.  661;  DoweU  ▼.  Applegate,  24 
Or.  440,  33  Pac  937. 

This  suit  is  a  collateral  attack  npon  the 
decree  in  the  case  of  Church  v.  Adanw,  37 
Or:  366,  61  Pac  639. 

See  iforrill  t.  JkTorHH,  20  Or.  06,  11  L. 
B.  A.  165,  25  Pac  362. 

BoBB,  iT.,  delivered  the  opinion    of    the 

This  is  a  suit  to  enjoin  the  sale  of  an  un- 
divided one-half  of  160  acres  of  land  in  Mal- 
heur county  to  satisfy  the  debts  of  a  part- 
nership composed  of  the  plaintiff  and  mm 
R.  M.  Steel.     Prior  to  November,  1886,  tb« 

Elaintitf  made  application  to  purchase  the 
LUd  in  controversy  under  an  act  of  Con- 
gress "to  Eucoura^  the  Growth  of  Timber 
on  tha  Western  Prairies,"  and  amendments 
thereto.  20  Stat,  at  L.  113,  chap.  190. 
Shortly  afto^'ard  he  entered  into  partner- 
ship with  St«el  for  the  purpose  o(  carrying 
on  the  business  of  farming  and  stock  rsJs- 
fng,  under  the  frm  name  and  style  of  Steel 
k  Adams.  By  the  terms  of  the  partnership 
agreement,  pttdDtifT's  timber  culture  was  to 
be  considn^  as  partnership  assets,  and  was 
to  be  conveyed  by  him  to  the  firm  as  soon 
as  he  obtained  title  from  the  United  States. 
Thereafter  St«e1  died,  and,  the  plaintilf  re- 
fusinc  to  comply  with  bis  agreement,  it 
was  decreed,  in  a  suit  prosecut»l  by  Steel's 
reprcRoita tires  for  the  purpose  of  deter- 
mining the  assets  of  the  firm  and  for  its  dis- 
solution, that  the  Isnd  in  controversy  was 
partnership  property,  and  belonged  to  tha 
firm.  Church  v.  Adomg,  37  Or.  355,  61  Pac. 
630.  The  proof  of  compliance  with  the  pro- 
visions of  the  act  of  Congress  under  which 
the  land  was  taken  was  made  by  plain- 
tiff, and  the  final  certificate  issued  to 
him  in  1893.  The  partnership  debts 
which  it  is  now  sought  to  enforce 
against  the  land  were  contracted  prior 
to  that  time,  so  that  the  sole  qups- 
tion  for  decision  is  whether  the  plaintiff's 
intprest  in  the  land  can  be  seized  and  sold 
under  executicn  for  debts  contracted  by  the 
firm  of  which  he  was  a  member  prior  to  tho 
issuing  of  the  certificate.  The  case  would 
be  clenr  if  Adams  still  owned  the  land  in 
his  individual  right.  The  act  of  Congress 
under  which  it  was  acquired  provides  as  fol- 
lows: 'See.  4.  That  no  land  acquired  un- 
der the  provisions  of  this  act  shall,  in  any 
fvcnt,  become  liable  to  the  satisfaction  of 
any  debt  or  debts  contracted  prior  to  the 
issuing  of  the  final  certificate  therefor."  20 
SUt.  at  L.  114,  chap.  190.    This  ia  a  valid 
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provUion,  uid  a  condition  annexed  t«  th« 
gnnt  which  Congresa  waa  authorized  to 
mnke,  &nd  Rbsolut«1y  prohibits  the  Beizare 
and  ude  of  the  land,  against  the  will  of  the 
owner,  for  the  aatiafaction  of  a  debt  con- 
tr«cted  by  tlie  donee  prior  to  the  iasuing  of 
the  final  ceitiflcate.  /rash  v.  Farmers'  <C  if. 
Bunt,  3  Kan.  App.  CD4,  44  Pac.  90T ;  Clark 
V.  Bagley,  5  Or.  343;  Stale  v,  O'Keil,  7  Or. 
141;  Fault  V.Cooke.  19  Or.  iS6.2Q  Pac.  862  j 
Watlmca  Xat.  Bank  v,  iiifey,  29  Or.  299,  4S 
Pac.  7M;  Miller  v.  Little,  47  Cal.  348;  Rm- 
fell  V.  Lototh,  21  Minn.  167,  18  Am.  Rep. 
380;  Baldicin  v.  Bogd,  18  Neb.  444,  26  N. 
W.  680;  ISrandkoefer  v.  Bain,  45  Neb.  781, 
«4  N.  W.  213;  Van  Doren  v.  Uillcr,  14  S. 
D.  264,  86  N.  W.  1ST;  Qile  r.  Hallock,  33 
Wis.  .523. 

But  it  19  argued  that,  when  the  land  tie- 
came  the  property  of  the  firm  of  Steel  & 
Adams  by  virtue  of  the  decree  referred  to, 
the  interest  of  Adams  therein  was  no  longer 
within  the  provisions  of  the  act  of  Con- 
gren?,  and  thereafter  became  liable  for  the 
debts  of  the  firm,  whether  contracted  before 
or  after  the  issuing  of  the  final  certificate, 
the  same  as  it  would  for  similar  debts  of 
a  private  individual  to  whom  Ailama  had 
conveyed  the  title.  Tlie  vice  of  this  posi- 
tion, however,  becomes  manifest  when  it  is 
remembered  that  the  decree  does  not  affect 
Adams's  title  to  an  undivided  one-half  of 
the  land  in  any  way,  except  that  thereafter 
he  held  it  in  trust  for  partnership  purposes, 
and  subject  to  the  payment  of  such  partner- 
ship debts  as  it  mlRht  be  legally  liable  for, 
in  preference  to  his  mdividual   liabilities. 


hold  the  legal  title  to  real  estate.  It  is  not 
a  periton,  either  natural  or  artificial,  and 
when  a  deed  is  made  to  a  partnership  it 
passes  the  title  to  the  individual  members 
thereof  as  tenants  in  common.  Kelley  v. 
Bourne,  IR  Or.  47S,  16  Pac.  40;  1  Bates, 
Partn.  |  296;  Shumaker,  Partn.  202.  In 
England  partnership  realty  is  in  equity 
deemed  personalty  for  all  purposes;  hut  un- 
der the  American  doctrine  it  is,  even  in  that 
fonim,  regarded  as  personal  property  only 
so  far  aa  may  he  necessary  for  the  payment 
of  the  debts  and  the  adjustment  of  the  part- 
nership assets,  ['or  such  purposes,  it  is 
considered  as  personal  property,  and  gov- 
erned by  the  riiles  and  general  doctrine  ap- 
plicable to  that  species  of  property.  But 
this  is  not  an  arbitrary  rule,  by  which  real 
estate,  when  it  is  once  owned  and  possessed 
by  a  partnership,  ia  transmuted  by  a  court 
of  equity  into  personal  property  for  all 
purposes.  It  still  retains  all  its  character- 
istics as  real  estate,  and  must  be  owned 
and  conveyed  as  such.  The  ground  of  the 
doctrine  ia  the  special  interference  of  equity 
in  favor  of  rommerce,  whereby  the  trust 
in  favor  of  the  partnership  ia  separated 
from  the  legal  estate,  and  made  subject  to 
the  rules  applicable  to  the  personal  prop- 
erty of  a  partnership,  so  far  as  it  concerns 
the  pnrtners  in  relation  to  each  other,  or 
thoM  in  privity  with  them.  It  is  only  when 
necessarr  to  protect  the  equitable  rights  of 
se  li.  K.  A. 


creditors  and  the  rei^iective  partners,  or 
when  otherwise  required  by  the  exi^cies 
of  the  partjier«hip,  that  it  ia  so  considered 
bv  a  court  of  equity.  Tbe  l^al  title  is  at 
all  times  held  by  the  copartners  as  tenants 
in  common,  and,  when  no  longer  needed  for 
partnership  purposes,  it  ia  released  from  all 
trusts  growing  out  of  the  partnership  rela- 
tion; and,  if  each  partner's  legal  titJe  cor- 
responds to  his  interest  or  share  in  the  part- 
nership, equity  will  not  interfere  to  convert 
it  into  pprscotalty,  but  it  wilt  descend  to  the 
heirs  of  tbe  respective  partners,  aa  in  the 
case  of  any  other  tenancy  in  common.  'The 
clear  current  of  the  American  decisions  sup- 
ports the  rule,"  aays  Mr.  Chief  Justice  An- 
drews in  Domtio  v.  Galkina.  154  N.  Y.  503, 
48  L.  R.  A.  299,  40  N.  B.  61,  "that,  in  the 
absence  ot  any  agreanent,  express  or  im- 
plied, between  the  partnov  to  the  contrary, 
partnership  real  estate  retains  its  character 
SB  realty,  with  all  the  incidents  of  that 
apecies  of  property,  between  the  partners 
themselves,  and  alao  between  a  surviving 
partner  and  the  real  and  perscmal  repreaen- 
tativeN  of  a  deceased  partner,  except  that 
each  share  is  impressed  with  a  trust  implied 
by  law  in  favor  of  the  other  partner,—  that, 
so  far  as  is  necessary,  it  shall  be  first  ap- 

Glied  to  the  adjuatment  of  partnership  ob- 
fiationa.  and  the  payment  of  any  balance 
foimd  to  be  due  from  the  one  partner  to  tbe 
other  on  winding  up  the  partnership  affairs. 
To  the  extent  necessary  for  these  purposes, 
the  character  of  the  property  ia,  in  equity, 
deemed  to  be  changed  into  personalty.  On 
the  dpjith  of  either  partner,  where  the  title 
is  vested  in  Loth,  the  share  of  the  land  etind- 
ing  in  the  name  of  the  deceased  partner  de- 
scends as  real  estate  to  his  heirs,  subject  to 
the  equity  of  the  surviving  partner  to  have 
it  appropriated  to  accomplish  the  trust  to 
which  it  was  primarily  subjected.  The  work- 
ing out  of  the  mutual  rights  which  grew  out 
of  the  partnership  relation  does  not  seem  to 
require  that  the  character  of  the  propsrty 
should  be  changed  until  the  occasion  arises 
for  a  conversion,  and  then  only  to  the  ex- 
tent required.  The  American  rule  com- 
mends itself  for  its  simplicity.  It  makes 
the  legal  title  subservient  in  equity  to  the 
original  trust.  It  disturbs  it  no  further  than 
is  nccesnary  for  this  purpose.  The  portion  of 
the  land  not  required  for  partnership  equi- 
ties retains  ita  character  aa  realty,  and  it 
leaves  the  laws  of  inheritance  and  descent 
to  their  ordinary  operation."  See  also  1 
Bates,  Partn.  8  279;  1  Lindley,  Partn.  2d 
Am.  ed.  "332,  note;  Shumaker,  Partn.  216; 
17  Am.  ft  F,ng.  Enc.  Law,  p.  952;  Shearer  v. 
SAcarrr,  98  Mass.  107;  BlaoJI:  v.  Black,  15 
Ga.  445;  Lang  v.  Ifann^,  25  Ala.  C25,  60 
Am.  Dec.  533;  Goldthaaite  v.  Janney,  4S 
Am,  St.  Rep.  68,  note  71  (102  Ala.  431,  28 
L.  R.  A.  IGl,  IB  So.  660).  It  is  according- 
ly held  in  many  jurisdictions  that  a  part- 
ner is  entitled  to  claim  the  benefit  of  the 
local  exemption  or  bnmestead  laws  out  ot 
pnrtncrsbip  property,  even  aa  against  part- 
nership creditors,  on  the  theory  that  tbe 
property  of  the  firm  Is  owned  by  the  indi- 
Y.  ahaimon,  M 
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Mlrh.  SB,  38  Am.  Rep.  233,  S  N.  W. 
Ste^cart  v.  Bttncn,  37  N.  Y.  350,  93  Am. 
Deo.  578;  Dvam  v.  Bryan,  95  N.  C.  174, 
Am.  Rep.  233;  Fergvaon  v.  Speith,  13  Mont. 
487,  34  Pac.  1020;  Moyer  v.  Drvmmond,  ~' 
fl.  C.  1C5,  7  I-.  B.  A.  747,  10  S.  E.  9£ 
Blanohard  v.  Paic)uil,  B8  Ga.  32,  45  Am. 
Rep.  474;  Dennis  v.  Kast,  11  Wash.  S5S,  39 
Par.  666. 

Now,  the  only  effect  of  the  decree  requir- 
tni;  AdamR  to  convey  the  property  to  the 
partneraliip  was  to  change  hia  half  thereof 
from  individual  to  piLrtnerehip  property; 
but  it  did  not  remove  any  of  the  conditions 
■unrated  to  his  lef^l  title,  nor  make  it  lia- 
ble for  any  debts  contracted  by  him  either 
aa  an  individual  or  as  a  member  of  the  Srm, 
prior  to  tlie  issuing  of  the  final  certificate; 
nor  did  it  place  the  title,  so  far  as  hia  in- 
tercHt  is  concerned,  beyond  the  reason  of 
the  law  prohibiting  the  sale  of  the  land  for 
debtn  contracted  prior  to  that  time.  TV 
same  TCuecn  that  exists  tor  protecting  hii 
aa  an  individual,  and  exempting  the  land 
from  sale  for  certoin  debts,  would  eeem  to 
appiy  with  equal  force  to  him  as  a  member 
of  the  firm.  The  object  of  the  act  of  Cou- 
greaa  ifi  to  prevent  the  sale  of  a  timber-cul- 
ture claim  for  debts  contracted  by  tiie  ap- 
filicnnt  prior  to  the  issuing  of  the  final  cer- 
iflcate.  Neitlier  tbe  creditor*  of  the  indi- 
vidual, nor  of  a  partnership  to  which  he 
may  belong,  have  any  rights  agninat  auch 
property,  and  it  is  no  hardship  to  enforce 
the  exemption  as  against  them.  The  debts 
of  the  partnership  are  the  debts  of  each  of 
the  partners  peraonally,  which  can  be  en- 
forrad  against  their  individual  property, 
and  there  is  no  more  reason  why  the  interest 
of  one  member  of  the  firm  in  the  partnerahij) 
property  should  not  come  within  the  provi- 
sions of  the  Federal  statute  than  if  the  sole 
title  belraigcd  to  him. 

It  is  contended,  however,  that  the  judg- 
ment or  decree  in  the  ease  of  Church  v. 
Adams,  37  Or.  365,  61  Pnc.  639,  is  a  oonclu- 
aive  adjudication  of  the  question  Bought  to 
be  determined  on  this  appeal.  It  has  often 
been  said,  and  is  fnmilar  law,  that  a  judg- 
ment or  decree  of  a  court  of  competent  ju- 
risdiction is  conclusive  between  the  parties, 
not  only  as  to  all  matters  actually  litigated, 
but  also  as  to  such  ns  might  have  been  lit- 
igated. But  the  question  as  to  whether  the 
property  decreed  to  be  conv^ed  by  Adams 
to  the  firm  would  be  liable  for  the  firm 
debts,  and,  if  so,  in  what  cose  ajid  under 
what  circumstances,  was  not  involved  in  the 
former  suit;  nor  could  it  have  been  titigat«d 
or  determined  therein.  It  would  have  been 
no  defense  to  that  suit  for  Adams  to  set 
up  the  fact  that  the  land  wag  a  timber-cul- 
ture dnim,  and  not  liable  for  any  debts  of 
the  firm  that  had  been  contracted  prior  to 
the  issuing  of  the  final  certiGcate  Uierefor. 
Such  an  mquiry  would  have  been  wholly 
foreign  to  the  purposes  of  the  suit.  Its  ob- 
ject was  to  determine  whether  the  property 
belonged  to  the  firm,  and  that  was  the  on- 
ly issue  that  ciiuld  have  been  presented  or 
adjudicated.  The  decree  therein  ia  therefore 
in  no  sense  a.  bar  to  this  suiL 
£9  L.  R.  A.  I 


It  follows  that  the  decree  appealed  from 
must  be  rei'irsed,  and  one  entered  here  as 
prayed  for  in  Ute  complaint. 


INHAN,  POULSEN,  ft  COMPANY,  Respl. 


"WAat  ot  care  ob  the  part  ot  a  via*- 

ter  is  not  shown  by  mere  proof  ot  the  break- 
ing of  a  piece  ot  machinery  under  bis  con- 
trol. BO  as  to  render  lilm  liable  far  the  death 
o(  a  servant  caused  thereby. 

of  >  BerTant  becauee  be  failed  to  furnish 
a  better  belt  shirter,  where  the  one  furoisbed 
was  safe  and  suitable  when  properly  used, 
and  tbe  serrant  made  no  objection  to  usln( 


cannot  give  bis  opinion  as  to  what  caused  a 
pulley  to  break. 

Tbat    one    enaployed    ob    tt>«    Blarbt 
■hlft  IB  a  mill  had  aever  aeea  the  ma- 

cblnery  teeted  in  no  evidence  that  proirar  In- 
apeL'tloD  and  tests  of  It  were  not  made. 
.     Oae  who  has  testlfled  tliat  ao  Prior 
accident  bad  ever  happeaed  by  tbe  use 

□t  a  pulley  and  belt  by  which  an  employee 
was  Injured,  during  the  tour  years  that  It 
bad  been  running,  cannot  be  cross-exam Ined 
as  to  other  accidents  which  had  happeoed  la 
the  mill  daring  that  time. 

(November  10,  1&02.) 


n  fnvor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  allied 
negligent  killing  of  plaintiB's  iutestatt.  Af- 

firmed. 

Statement  by  Beaa,  3.: 
This  is  an  action  to  tecover  damages  for 
the  death  of  Alarcua  H.  Duntley,  plaintiff's 

'ntestete,  alleged  to  have  been  caused  by  the 

negligence   of     the     defendant    corporation. 

Duntlty,  st  the  time  of  his  deatl,  and  for 

o  or  three  years  prior  thereto,  had  been 

iployed  by  the  defendant,  running  one  of 

Jlaners.     Hia  duty  was  to  start  up  the 
ine  and  run  the  lumber  through  it,  see 
that   it    wns    tept    in  condition,  and,  if  he 
found  anything  uTong  with  it,  to  report  to 
the  foreman.     The  planer  was  operated  by 
NoTB. — As    to    presumption    ot   negligence   ot 
uter  In  ease  of  Injury  to  aervant,  see  alao.  In 
Ibis  aeries,  Mlnty  v.  Union  P.  R.  Co.  (Idaho)  4 
'     n.  A.  400  :  and  cases  In  notes  to  LDuIsTllle, 
A.  &  C.  R.  Co.  V.  CorpB(  Ind.)  8  L.  B.  A.  038, 
Id  Eebler  v. -Scbnenk  (Fa.)   13  K  R.  A.  374. 
As  to  duty  of  master  to   turolBh  the   safest 
possible  appllaaces,  see  caseg  In  note  to  Sherman 
7.  Henomoiiee  River  Lumber  Co.  (Wis.)  1  L.  R. 
t.  1T4;  Leblgh  &  W.  Coat  Co.  v.  Hayes   (I'a.) 
i  L.  R.  A.  441 ;  Kebler  v,  Schwenk  (Fa.)   18  L. 
!.  A,  374,  with  nou  aa  to  duty  to  fomlah  rea. 
lonably   safe   Implements :    Orattis   v.   Kansas 
City,  P.  *  O.  R.  Co.  (Uo.)  48  L.  B.  A.  399. 
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ft  Vlt  ramiing  to  sn  Iron  puHcv  About  22 
inehca  in  diameter,  m  k  revolving  thaft, 
upon  wfaidi  there  wu  also  a  Ioom  puller, 
which  revolved  Bround  the  ahait.  Wlien  the 
machine  was  not  in  operation  the  belt  waa 
banafcrred  to  the  Ioom  pulley,  and  when 
It  vjiB  aKain  to  be  aet  in  motion  the  belt  wa« 
alipped  hack  to  the  tight  pulley,  immedi- 
ately takinn  up  the  power  frtHu  the  revolu- 
tions of  the  shaft  and  conveying  it  to  the 
machine,  thua  aetting  it  in  motion.  The 
■lipping  back  and  forth  was  a  part  of  the 
dutien    of    the    deceased,    which  he  accom- 

Iiliflhed  by  mraas  of  a  atiek  about  4  feet 
ong,  and  IVj  inches  in  diameter.  On  Au- 
gust 26,  inOO,  when  he  moved  the  belt  from 
the  loobe  to  the  tight  pulley  for  the  pur- 
pose of  Btariing  the  planer,  the  1att«r  pulley 
suddenly  broke  in  sei'crul  pieces,  and  he  was 
caught  by  the  belt,  which  parted,  waa  drawn 
into  tlie  maohinery,  and  killed.  The  puU^ 
and  planer  were  purchased  from  and  set  up 
by  a  reputable  manufacturer,  and  thorough- 
ly tested,  about  four  years  before  the  acci- 
dent Th^  hnd  been  in  constant  and  satis- 
factory nxo  ainee  that  time,  and  the  testi- 
mony diactoxf^d  no  apparent  cause  for  the 
breaking  of  the  pulley.  No  one  saw  the  ac- 
cident, and  from  the  testimony  it  ia  not 
clear  whether  the  belt  or  pull^  broke  first, 
or  whetbr'r  the  piUley  broke  bee&uae  Dunt- 
ley  waa  drawn  into  the  machinery  by  the 
belt,  or  wliether  he  waa  drawn  into  it  and 
killed  on  nccount  of  the  breaking  of  the 
puller.  Gmil  Kloaner,  one  of  the  witnesaes 
for  the  plnintiCf,  testified  that  just  a  mo- 
ment befnre  the  accident  he  saw  Duntley 
oiling  the  machine,  and  then  start  to  move 
the  belt  from  the  loose  to  the  tight  pulley 
for  the  purpose  of  putting  it  in  motion; 
that  immediately  thereafter  he  heard  a 
noise,  and,  looking  up,  saw  Duntley  stand- 
ing near  the  pulley,  hut  that  be  was  an  in- 
stant later  drawn  into  the  machinery  by 
the  belt:  that,  at  the  time  the  witoees 
looked  np,  the  belt  was  flying  in  the  air, 
and  he  could  not  tell  whether  Duntl^  was 
■truck  by  a  piece  of  the  belt  or  of  the  pul- 
ley. Johnson,  the  planer  foreman,  testified 
thflt,  a,  few  minutes  before  the  accident, 
Duntlry  came  to  him  to  oak  about  some 
lumber  he  n*aa  going  to  plane;  that  be  Uien 
took  hia  oil  can  and  went  to  the  machine 
to  oil  and  start  it  up;  that  immediately 
tliereafter  witness  beard  a  noise,  and, 
looking  up,  aaw  Duntley  in  the  machinery. 
Tho  complaint  charges  that  the  defendant 
was  negligent  (1)  in  providing  ft  defective 
belt;  (2)  a  defective  pulley;  (3)  in  failing 
and  neglecting  to  box  in  or  protect  the  ma- 
chinery BO  aa  to  prevent  injuries  to  persons 
running  or  nperatinc  the  same;  and  {4)  In 
failing  and  neglecting  to  furnish  a  belt 
shifter  or  other  suitable  appliance  by  which 
the  belt  could  have  been  shifted  from  the 
loose  to  the  tight  pulley,  for  the  want  of 
which  the  deeetised  was  compelled  to,  and 
did,  stand  in  a  place  more  exposed  to  inju- 
rieti  from  the  machinery  than  he  otherwise 
would  hnve  been  required  to  do.  The  last 
allegation  was  stricken  out  by  the  court  be- 


Ing  tho  Diligence  diarged;  and  upon  the 
trial  the  defendant  had  a  verdict  and  judg- 
ment, from  which  the  plaintiff  appeals. 

Jf«(*r<.  Hoarr  E.  II«GUb«  and  V.  K. 
Strode,  for  appellant; 

The  maxim,  Jtea  ipsa  loquitur,  ia  now  ful- 
ly recognized. 

Kaberg  Cigar  Co.  T.  Porttoiul,  34  Or.  282, 
43  L.  R.  A.  43u,  5S  Pae.  961 ;  Boyd  v.  Fort- 
land  Kleetrio  Co.  40  Or.  120,  67  L.  R.  A. 
G19,  66  Fac.  GT6,  08  Pac.  810. 

The  presumption  carried  by  this  mazim 
originates  from  the  nature  of  tlie  act  or 
occurrence,  and  not  from  the  nature  of  the 
relations  between  the  parties. 

Judfon  V.  Uiant  Potcder  Co.  107  Cal.  54B, 
29  L.  K.  A.  718,  40  Pac.  1020;  Oriffen  v. 
Ua*ice,  lao  N.  Y.  188,  62  L.  H.  A-  922,  59 
N.  K.  926;  HouttoH  v.  Bruth,  68  Vt.  331, 
80  Atl.  3R0;  Snyder  v.  WAoeling  Eleetrieel 
Co.  43  W.  Va.  661,  39  L.  It.  A.  499,  28  S. 
E.  733. 

The  late  decisions  apply  the  rule  ret  tpM 
loquitur  to  oontrovcrsieB  between  master 
and  servant. 

AttAiton,  T.  d  S.  F.  B.  Co.  v.  MuUigan, 
14  C.  C.  A.  647,  34  U.  8.  App.  1,  67  Fed. 
6GB;  Farmera'  Land  d  T.  Co.  v.  Toledo,  A. 

A.  <C  H.  M.  R.  Co.  67  Fed.  73;  Poaey  v. 
Sooville,  10  Fed.  UO;  Boa*  v.  Stepli^nt  <E 
C.  Trantp.  Co.  11  Fed.  438,20  Blatohf.  411; 
Coleman  v.  Meohanict'  Iron  Foundry  Co, 
168  Mass.  264,  46  N.  E.  1066;  Bennetsj/  v. 
BoatOH,  161  Mass.  502,  37  N.  E.  668;  Ora- 
ham  V.  Badger,  164  Maas.  42,  41  N.  E.  61 ; 
Moifnihan  v.  BilU  Co.  146  Maaa.  586,  IS 
N.  R.  674;  ifouston  v.  Bniah,  66  Vt.  331,  29 
Atl.  380;  Bahr  v.  Lombard,  63  N.  J.  L.  233, 
21  Att.  190,  £3  Att.  167;  Olson  r.  Orail 
Norlkem  B.  Co.  68  Minn.  155.  71  N.  W. 
B;  Peniit'ilvania  Co.  v,  Beara,  136  Ind.  46ft, 
34  N.  E.  16,  30  N.  E.  S63 ;   Winkelmann  « 

B.  Drug  Co.  v.  Colladay,  68  Md.  78,  40  Atl. 
1078;  Tenneaaee  Coal,  I.  ■£  B.  Co.  v.  Haya, 
97  Ala.  301,  12  So.  93;  DonneUy  v.  Booth 
Broa.  A  H.  I.  Oraniu  Co.  90  He.  110,  37  Atl. 
877;  Baggertji  v.  HaOmeell  Granite  Co.  89 
Me.  118,  36  Atl.  1029;  jSacJbeioila  v.  Ameri- 
can Biscuit  Mfg.  Co.  78  Mo.  App.  144;  Tur- 
ner V.  Hoar,  114  Mo.  33E,  21  S.  W.  737; 
McCray  v.  GaUetton.  B.  d  8.  A.  B.  Co.  89 
Tex.  168,  34  S.  W.  95;  Teaaa  d  N.  O.  B.  Co. 

Cromirr,  63  Tex.  502 ;  Louieville  d  N.  R. 
I.  V.  Northinfiton,  91  Tenn.  58,  16  I...  R.  A. 
268,  17  S.  W.'880;  f^oedt  v.  Weto  Jersey  & 
P.  Conofnlrating  Worka,  87  Hua,  428,  34 
Bupp.  310;  Ifulcairna  v.  Janeaville, 
67  Wis.  24,  29  N.  W.  665;  Folk  v.  Schaeffcr 
86  Ps.  263,  40  Atl.  401 ;  Paget  Bound  Iron 
Cc.  v.  Latoreitce,  3  Wash.  Terr.  226,  14  Pac 

negligence  In  the  first  instance  on 

the  n«rt  of  the  master  to  require  the  acrvBnt 

to  shift  the  belt  onto  the  pulley  in  question 

ith  a  stick,  when  it  could  have  been  done 

ith  much  more  safd^y  by  meana  of  a  belt 

Oregon  Short  IAn«  d  U.  N.  B.  Co.  v. 
Tracy.  14  C.  C.  A.  199,  29  U.  S.  App.  62», 
66  Fed.  931;  Jtfa^ea  v.  Chtco^,  R.  I.  i  P. 
K.  Co.  63  Iowa,  602,  14  N.  W.  340,  19  K. 
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W.  080;  Sulehan  t.  Orerni  Bay,  W.  <£  St. 
i*.  R.  Co.  08  Wis.  6Z0,  32  N.  W.  629;  LouU- 
wife  d  If.H.  Co.  T.  Orr,  84  Ind.  50;  Wiefco- 
laiK  T.  CUoniTO,  A.  I.  d  P.  B.  Co.  W  Towb, 
Se,  57  N.  W.  6fl4;  ThamptoK  v.  Oreat 
Northern  R.  Co.  70  Minn.  210,  72  N.  W. 
662;  WoUter  t.  JKo.YwU,  17  Wash.  68!  ■' 
Pac.  618. 

It  was  coropetent  for  tie  millwright  to 
■tnte  nhpther  the  pulley  vraa  suitable  and 
of  sufficient  iize  and  atrengUi  for  the  pur- 
pom  for  which  it  was  use£ 

Camp  Point  Ufg.  Co.  v.  Ballon,  71  111. 
417;  Murtaugk  v.  Neu  York  C.  d  B.  R.  R. 
Co.  40  nun,  466,  3  N.  Y.  Supp.  433;  Woodi 
V.  Chicago  d  O.  T.  R.  Co.  108  Mich.  306,  OB 
N.  W.  328;  Alabama  C.  Coal  d  Coke  Co.  r. 
Pitts,  98  AU.  286,  13  So.  136. 

yesars.  Dolph,  MftUory,  SlttfiB,  * 
Ctoarls  for  respondent. 

Be«a,  J.,  delivered  the  opinion  of  the 

-  The  plaintiff  requested  the  court  to  charge 
the  juiy  that  "there  is  a  rule  of  law  that 
wliencvcr  a  thing  that  cauBes  injury  is 
shown  to  be  under  the  inanagepient  of  a  de- 
fendant, ftud  tlw  nccid»)t  is  such  as  in  the 
ordinar>'  course  of  things  doea  not  happen 
if  those  who  have  the  Tnanagement  use  prop- 
er care,  it  afTorda  reasonable  evidence,  in 
the  absence  of  an  explanation  by  the  defend- 
ant, that  the  accident  arose  from  the  want 
of  care.  So.  in  the  case  on  trial,  if  you  find 
that  the  pulley  attached  to  the  planing  ma- 
chine was  under  the  management  of  the  de- 
fendant, and  that  the  pulley  brolce,  which 
coutd  not  have  happened  in  the  ordinary 
oonrsc  of  things  if  thoae  who  had  the  man- 
agement and  control  of  that  pullev  used 
proper  care,  tben,  if  in  that  event  toerc  is 
no  explanation  on  the  part  of  the  defendant 
•8  to  breaking  of  said  pulley,  you  may  con- 
clude tliat  the  breaking  of  the  pulley  arose 
from  Uis  want  of  care."  This  was  refused, 
but  in  its  fceneral  charge  the  court  instruct- 
ed the  jury  that  "negligence  is  never  pre- 
sumed. PkintifT  in  this  case  haa  charged 
it.  and  she  must  prove  it.  It  cannot  be  in- 
ferred, from  the  mere  fact  that  the  dece- 
dent was  injured  or  the  accident  happened, 
that  the  defendant  was  nrgligent."  The  re- 
fusal to  give  the  instruction  requested,  and 
the  giving  of  the  one  quoted,  constitute  the 
principal  aasignments  of  error  on  this  ap- 
peal, and  present  the  question  whether 
proof  of  tho  death  of  the  plaintiff's  intes- 
tate from  the  breaking  of  tha  pulley,  in  the 
■.baence  of  any  explsjiation  by  the  defendant 
MS  to  tho  cause  of  such  brniking,  is  itaelf 
evidence  of  a  want  of  care  on  its  part.  In 
an  action  by  a  passen|>tr  against  a  carrier, 
proof  of  the  injury  itself  is  prima  facie 
evidence  of  negligence,  for  the  contract  is  to 
carry  safely.  Itut  in  an  action  by  a  servant 
Bgaiuat  bin  master,  this  rule  doea  not  ob- 
tain. Before  a  servant  can  recover  for  an 
injury  received  by  him,  he  must  allege  and 
prove  thut  it  was  caused  by  the  negligence 
of  the  master.  It  is  the  duty  of  the  mas- 
ter to  provide  his  servant  with  a  reasonably 
aafe  place  to  work  in,  reasonably  safe  t«ou 
C&  L.  R.  A. 


and  ai^liancea  to  work  with,  and  to  exeroiu 
reasonable  care  and  diligence  to  keep  them 
in  that  CMidition.  The  presumption  is  that 
ha  has  discharged  this  duty,  and  this  pre- 
sumption can  only  be  overcome  by  affirma- 
tive proof,  either  direct  or  circumstantial, 
of  negligence  on  his  part.  Wood,  Mast,  ft 
8.  2d  ed.  !  362.  In  some  instances  the  cir- 
cumstances attending  the  accident  may  be 
sufficient,  if  unexplained,  to  justify  the  jury 
in  drawing  an  inference  of  n^ligence.  In 
such  cases,  however,  the  physical  facts 
themselves  are  evidential,  and  thei'e  is  what 
the  law  terms  evidence  of  negligence,  in  con- 
formity with  the  maxim.  Ret  ipsa  (oritur. 
But  this  maxim  ia  a  mere  rule  of  evidence, 
and  not  a  presumption  of  law.  Boyd  v. 
Portland  BUetrie  Co.  40  Or.  120,  67  L.  R. 
A.  610,  eo  Pac.  678;  Boyi  v.  Portland  Gen- 
eral Kleotrio  Co.  (Or.)  68  Pac  810.  It  is, 
IS  said  by  Mr,  Justice  Holmes  in  Oraham 
'.  Badger,  164  Mass.  42,  47,  41  N.  E.  61, 
"merely  a  short  way  of  saying  that,  so  far 
as  the  court  can  see,  the  jury,  from  their 
experience  as  men  of  the  world,  may  be  war- 
ranted in  thinking  that  an  accident  of  thia 
particular  kind  commonly  does  not  happen 
except  in  consequence  of  negligence,  and 
that  therefore  there  is  a  presumption  of 
fact,  in  the  absence  of  explanation  or  other 
evidence  which  the  jury  believe,  that  it  hap- 
pened in  consequmce  of  negligence."  There 
IS  some  controversy  in  the  authorities  as  to 
whether,  under  any  circumstances,  the  doo- 
trine  is  applicable  in  an  action  by  an  in- 
jured servant  against  his  roaster.  But  if  it 
can  be  invoked  in  such  an  action  at  all,  it  i> 
manifest  that,  when  the  servant  is  injured 
from  a  defect  in  the  machinery  operated  by 
him,  it  can  apply  only  where  the  physical 
factA  thnnselves  apeak  of  the  negligence  of 
the  defendant,  and  not,  as  in  the  case  at 
bar,  merely  show  the  happening  of  the  ao- 
cident.  The  mere  circumstance  that  a  serv- 
ant is  injured  by  defective  machinery  or  ap- 
pliances used  by  him  does  not  prove  negli- 
gence or  want  of  care  on  the  part  of  the 
muster.  1  Bailey,  Mast,  ft  B.  |  1607;  20 
Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  87;  Simp- 
son V.  Pitttburgh  Locomotive  Workg,  130 
Pa.  245,  21  Atl.  388;  Teawt  d  P.  B.  Co.  v. 
Barrett,  166  U.  S.  617.  41  L.  ed.  1136,  17 
Sup.  Ct.  Rep.  707;  Patton  v.  Texaa  d  P.  R. 
Co.  17B  U.  8.  C58,  4B  L.  ed.  361,  21  Sup.  Ct. 
Rep.  275;  Wofciechotoaki  t.  SpreckrW  fia- 
gar  Ref.  Co.  177  Pn.  67,  35  Atl.  506 ;  Brotcn- 
/iefd  V.  Chicago.  R.  I.  &  P.  R.  Co.  107  Iowa, 
264,  77  N.  W.  1038;  Olaon  r.  Oreat  north- 
ern R.  Co.  68  Minn.  166.  71  N.  "V}.  B.  The 
happening  of  the  accident  may,  perhaps, 
tend  to  show  that  the  machinery  was  defTCt- 
ive,  hut  this  alone  is  not  sufficient  to  enti- 
tle the  servant  to  recover.  He  must  go  fur- 
ther, and  show,  not  only  that  the  injury  re- 
sulted from  a  defect  in  the  machinery,  but 
that  the  defendant  had  notice  of  such  defect, 
by  the  exercise  of  ordinary  care  could 
have  known,  snd  was,  therefore,  guilty  of 
negligence.  "The  mere  fact  that  the  ma- 
chinery proves  defective,"  says  Mr.  Wood, 
"and  that  an  injury  resulte  therefrom,  does 
vot  fix  the  master's  liability.    Prima  facie 
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charged  his  duty  to  the  servunt,  and  that  he 
was  not  at  fault.  Therefore,  the  Bervant 
miiHt  overcome  this  presumption  by  proof 
of  fault  oD  the  maater's  paTt,  either  hy 
ahon-ing  that  he  knew,  or  ought  to  have 
known,  of  the  defects."  Wood,  Moat.  &  S. 
2d  cd.  I  36B.  A  master  is  not  an  inaurer 
of  the  safety  of  hia  servant,  and  ia  there- 
fore not  bound  to  furniafa  absolutely  safe 
spplianres  or  Diachineiy.  Hia  duty  in  thia 
re^rd  is  discharged  when  he  exercines  rea- 
Bonnble  care  and  caution  to  provide  such 
Riarhiner}'  or  appliances,  and  to  keep  them 
in  that  condition,  and  the  preeumption  U 
that  he  has  diachar^  thia  duty.  He  ia 
only  liable  for  an  injury  to  a  servant 
through  a  defect  in  the  machinery  or  appli- 
ances which  was  or  ought  to  have  been 
known  to  him  and  waa  unknown  to  the  serv- 
ant; and,  in  an  action  therefor,  it  is  neces- 
sary for  the  servant  to  prove,  not  only  the 
detect,  but  the  knowledge  or  means  of 
knowledge  thta'eof  on  the  part  of  the  mas- 
ter. The  law  on  that  subject  ia  well  aetr 
tied  in  this  court.  Kinoaid  v.  Oregon  Short 
Line  R.  Co.  22  Or.  36,  29  Pac.  3,  waa  an 
action  by  a  servant  against  his  master  to 
recover  damages  for  injuries  received  on  ac- 
count of  defective  appliancee,  wherein  Mr. 
Juxtlce  Lord,  in  epmking  for  the  court, 
said:  "It  is  not  enough  for  the  party  to 
merely  show  the  injury  or  accident,  but  he 
must  produce  aome  evidence  tending  to  show 
that  the  negligence  of  the  defendant  caused 
iL  This  is  not  one  of  the  cases  where  proof 
of  the  accident  is  prima  facie  evidence  of 
negligence,  but  it  ia  one  of  the  cases  where 
the  law  preflumes  a  -  proper  performance  of 
duty  upon  the  part  of  the  defendant,  and  the 
burden  is  imposed  upon  the  plaintiff  to 
show  its  m^gligenoe  in  reference  to  the  par- 
ticular matter  alleged  in  producing  the  in- 
jury." And  in  A'uH  v.  Soulhcm  P.  Co.  25 
Or.  2ai,  36  Pnc  053,— a  similar  casc,^the 
same  justice  says:  "The  defendant  ia  not  a 
guarantor  that  the  tools,  implements,  or 
other  appliances  which  it  provides  for  the 
use  of  ita  employees  are  absolutely  safe  or 
free  from  all  defects.  Neither  individuals 
nor  corporations  are  bound  to  insure  the  ab- 
solute safety  of  the  instrumental  it  ice  which 
they  furnish  their  employees  for  use  in 
their  employment.  Their  duty  is  discharged 
when  tliey  exercise  rensonable  care  and  dili- 
gence in  providing  their  employpes  with  rea- 
sonably safe  tools  and  appliances  with 
which  to  work."  To  the  same  effect,  see 
^yalah  V.  -Oregon  R.  A  Nav.  Co.  10  Or.  260; 
Knahtln  v.  Oregon  Bhort  Line  ■£  U.  J/.  R. 
Co.  21  Or.  1 30, 27  Pac.  61.  There  was,  there- 
fore, no  error  in  instructing  the  jury  that 
the  plaintiff  uiust  prove  the  negligence  al- 
leged, or  in  refusing  to  instruct  that  the 
breaking  of  the  pulley,  if  unexplained  by  the 
defendant,  was  itself  evidence  of  the  want  of 

It  is  also  contended  that  the  court  erred 
in  striking  from  the  complaint  the  allega- 
tion that  the  defendant  failed  to  provide  a  i 
belt  shifter  or  other  suitable  appliance  for  j 
trauHferring  the  belt  from  the  loose  tc  the 
S9  L.  It.  A. 


tight  pulley.  There  ts  no  allegation  as  to 
what  would  be  a  suitable  appliance  for  that 
purpose,  or  that  there  was  one  any  better 
than  that  actually  used  by  the  deceased,  or, 
indeed,  that  the  accident  was  caused  by  the 
defendant's  failure  to  furnish  a  suitable  belt 
shifter.  The  deceased  was  supplied  with  an 
instrument  for  that  purpose  which  seems  to 
have  bem  safe  and  suitable  when  properly 
used,  and,  as  there  is  no  averment  that  he 
made  any  objection  to  its  use,  the  defendant 
is  not  liable  because  it  failed  to  furnish  a 
better  one.  It  is  not  the  duty  of  the  mas- 
ter to  furnish  the  best  or  latest  appliances 
for  the  use  of  hia  servant.  He  may  conduct 
his  business  in  a  manner  most  agreeable  to 
himself,  using  cither  old  or  new  machinery ; 
and  an  emploj-ee  who  enters  his  service  with 
knowledge  of  the  circumstances  attrnding 
Uie  employment  cannot  complain  of  hia 
master's  customs  or  habits,  nor  recover  for 
injuries  suatained  in  and  resulting  from 
thnt  particular  service.  If  the  machinery 
and  appliances  are  such  as  are  ordinarily 
used,  and  reasonable  core  is  exercised  to  see 
that  th(^  are  safe  and  suitable  for  the  pur- 
poses intended,  and  are  kept  in  proper  con- 
dition, so  that  no  harm  results  to  the  serv- 
ant for  want  of  repair,  the  master's  respon- 
sibility in  the  premises  ceases,  and  he  ia  not 
liable  to  an  employee  for  injuries  happening 
to  him  in  the  use  of  such  machinery'  and  ap- 
pliances. 20  Am.  k  Rng.  Enc.  I^w,  2d  ed. 
p.  77;  Wood,  Mast.  *  8.  2d  ed.  |  331;  1 
Bailey,  Mast,  i  B.  S  08. 

Upon  the  trial  CHie  Erickson  waa  called 
as  a  witness  for  the  plaintiff,  and  testified 
that  he  was  a  millwright  emploj^ed  by  the 
defendant  at  the  time  of  the  accident;  that 
hia  duty  was  to  repair  and  look  after  the 
pulleys,  except  those  on  the  planer;  and 
that  he  examiued  the  broken  pulley  after 
the  accident,  but  was  not  present  at  the 
time.  Ho  was  thereupon  asked  to  state  his 
opinion  as  to  what  caused  the  pulley  to 
break,  and  the  refusal  of  the  court  to  per- 
mit him  to  answer  is  assigned  as  error.  If 
the  opinitm  of  the  witness  upon  this  ques- 
tion was  competent  at  all,  which  is  at  lease 
doubtful  (fioitston  r.  Bmah,  60  Vt.  331,  29 
Atl.  380) .  it  waa  because  he  was  an  expert, 
and  entitled  to  testify  as  such.  But  there 
was  no  evidence  that  he  possessed  any  spe- 
cial  knowledge  upon  the  subject.     Be  hod 

hod  any  experience  in  the  manufacture 
of  ironwork,  or  in  testing  machinery  of  that 
kind,  and  therefore  there  was  no  abuse  of 
discretion  in  refusing  to  permit  him  to  ex- 
press an  opinion  upon  a  question  of  such 
importance  in  the  cose. 

One  Wilwn,  who  wos  employed  by  the  de- 
fendant on  the  night  shift  about  the  time 
of  the  accident,  was  naked  as  to  whether  he 

ever  known  any  of  the  pulleys  on  the 
plancra  in  the  defendant's  mill  to  be  tested 
by  tapping  with  a  hammer,  and  it  is  insist- 
ed that  the  court  erred  in  refusing  to  al- 
low him  to  answer.  The  evidence  shows 
that  the  witness  went  to  work  at  7  o'clock 

le  evening,  and  quit  about  6  in  the 
morning,  and  therefore  the  fact  that  he  had 
never  seen  the  pulleys  tested  is  no  evidence 
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that  a  proper   inapectloa  and  eaumlnation 
thereof  had  not  been  made. 

Mr.  Tnman,  the  president  of  the  defend- 
ant corporation,  t«(itil!ed,  amon?  other 
thing)!,  that  the  pulley  ajid  belt  on  the  plan- 
er opented  hy  the  deceased  had  been  run- 
niog  for  about  four  yean,  and  that  during 
that  time  no  accident  of  any  kind  had  oc- 
curred. He  w»«  therwipon  asked  on  cross- 
examination  whether  it  was  not  a  fact  that 
there  had  been  at  leart  two  men  killed  and 
two  or  three  others  crippled  or  injured  in 
hia  mill  during  the  last  tnree  or  four  years. 


Error  la  assigned  on  tl-e  nilins  of  tba 
trial  court  in  sustaining  an  objection  to 
this  question.  This  was  manifeatly  im- 
proper cross-examination.  Mr.  Inman's  tea- 
timony  in  chief  was  confined  to  the  planer 
in  controversy,  and  no  rule  of  law  of  which 
wa  hare  any  knowledge  would  permit  the 
plaintiff  to  extend  the  inquiry  to  embrace 
the  history  and  circumstances  of  all  the  ac- 
cidents happening  in  the  mill  during  tha 
four  years  previous  to  the  trial. 

The  judgment   of    ths   oourf  below  it  ^- 
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JohD  P.  EAUQHN  et  al^  Appt»., 
STATE  of  Indiana. 
i ma. > 

Follvwina:  tbe  IuBKiu^e  ot  tbe  Btatnte 
proTldlnv  tor  tbe  pnntshiiieiit  of 
banco  •teerluKi  In  atleging  that  one  was 
enticed  to  ■  certain  place,  and  then,  "bj  du- 
reM  or  trend,"  wsa  compelled  to  Dart  Witt 
monej  agoa  a  toot  race,  Is  not  mlDcientlr 
certain  to  state  tbe  offense :  but  tbe  acta  con. 
■tltDtlDf  tbe  fraud  and  dnresa  sbonid  be  set 
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APPEAL  by  defendants  from  a  Judgment 
of  the  Circuit  Court  for  Franklin 
County  convicting  them  of  bunco  steering. 
Bcverted. 

The  facts  arc  stated  in  tbe  opinion. 

Metars.  Conner  JK  Conner,  Jamea  B. 
Kidney,  and  ElUott,  ElUott,  *  Idttle- 
ton,  for  appellants: 

Tbe  information  does  not  apprise  the  de- 
fendants of  the  charge  they   were  required 

U.  S.  Const.  6th  Amend. ;  Ind  Const,  art. 
1,  !  13;  McLaughlin  v.  Slate,  45  Ind.  33B; 
State  V.  Feagans,  148  Ind.  621,  48  N.  E. 
225;  State  v.  Paeco,  153  Ind.  214.  64  N.  E. 
802;  Shaffer  v.  State,  82  Ind.  221;  Land- 
ringham  v.  Btate,  49  Ind.  188;  Markle  v. 
State,  3  Ind.  63S;  Whitney  v.  Btate,  10  Ind. 
404;  Kella-  v.  State,  61  Ind.  Ill;  State  v. 
ffedel,  72  Ind.  361 ;  HUler  v.  Btate,  79  Ind. 
198;  Btate  v.  Record,  56  Ind.  lOT;  Kirming- 
ham  V.  Btatr,  110  Ind.  332,  21  N.  E.  Bll; 
lAttcH  V.  State,  133  Ind.  577,  33  N.  E.  417; 
Funk  V.  State,  149  Ind.  338,  49  N.  E.  266; 
Btate  V.  Truetilood,  25  Ind.  App.  437,  S9  N. 
E.  97S;  Boiclet  v.  State,  13  Ind.  427;  Stale 
V,  Aydelott,  7  Blackf.  167;  Btate  v.  Dar- 
lington, 163  Ind.  1,  S3  N.  E.  925;  Gillett, 
Crim.  I.aw,  S  125;  f;m(eii  Btates  v.  Moore, 
60  Fed.  738;   United  States  v.  Cruikthank, 


NuTK, — As  to  BUlBcieuc]'.  gencrsJI;,  at  i 
InK  offense  In  languifte  of  alitute,  see  m 
Cam.  use  ot  Allegbeny  County  t.  Weiss  |P 
L.  B.  A.  S30;  also  People  v.  King  (N.  y.l 
R.  A.  283 ;  Slste  T.  Scbweltzer  (Coi      '   ~ 


I'eople  V.  Taylor  (MIcb.)  21  L.  B.  A.    see  S 


02  U.  8.  642,  668,  23  I.,  ed.  8SS,  603;  UntM 
Btatet  V.  CarU,  106  U.  8.  611,  26  L.  ad. 
1136. 

Where  a  atatnta  does  not  aufBciently  set 
out  the  facts  or  elements  which  conatituta 
an  offense,  an  indictment  or  information  in 
the  language  of  the  statute  is  not  sufficient. 

Malone  v.  Btate,  14  Ind.  219;  Batei  t. 
State,  31  Ind.  72;  State  v.  Bruner,  111  Ind. 
98,  12  N.  E.  103;  Botilet  v.  Stats,  13  Ind. 
427 :  State  v.  W«loh,  88  Ind.  308 ;  Schmidt 
V.  State,  78  Ind.  41 ;  Btate  v.  Darlington, 
1G3  Ind.  I,  63  N.  E.  926:  Com.  v.  Filbum, 
119  Mass.  29T:  Com.  v.  Stack,  19  Pick.  304; 
Territory  v.  Carland,  6  Mont.  14,  9  Paa 
678;  Boyd  V.  Com.  77  Va.  62;  State  v.  Weat, 
10  Tex.  555:  Brewer  y.  Btate.  6  Te.x.  App. 
240;  United  Btatee  t.  Carlt,  105  U.  S.  611, 
28  L.  ed.  1136;  Hughes,  Crim.  law,  t  2704. 

The  information  does  not  state  facts  show- 
ing that  there  was  any  fraud  on  the  part  of 
the  appellants.  Where  fraud  is  charged 
facta  constituting  it  must  be  alleged. 

RichardBon  v.  Hiule,  31  Ind.  119;  Sain 
V.  Rtnker,  1  Ind.  App.  88,  27  N.  E.  328; 
Stroup  V.  Stroup,  140  Ind.  170,  27  L.  R.  A. 
523,  3D  N.  E.  864;  Guy  v.  Blue.  148  Ind. 
629,  45  N.  E.  1052;  Cotterell  v.  Soon,  161 
Ind.  182,  61  N.  E.  236;  Gillett,  Crim.  Law, 
S   125. 

Tbe  informatiou  does  not  state  facts  show- 
ing that  there  was  any  duress  on  the  part  of 
the  appellants. 

Ilirhariifon  v,  Bittle,  31  Ind.  119;  Srae- 
mrr  v.  DeuHiermann,  37  Minn.  469,  35  N. 
W.  276;  Buck  v.  Axi.  85  Ind.  612. 

MesKTa.  Oaaslni  C.  Hadlry  and  Merrill 
Xoorea,  with  ilr.  WUUaiu  Im  Taylor, 
Attorney  General,  for  appellee: 

The  alHdnvit  and  information  subetantlal- 
ty  follow  the  language  of  the  statute  creat- 
ing and  denning  the  offense.  This  is  suffi- 
cient. 

Burns's  Kev.  Stat.  19411,  }  2178;  State  v. 
Miller.  98  Ind.  70 ,  Shilling  v.  S(a(B,  6  Ind, 
44a;  tiloan  v.  State.  42  Ind,  570;  Hoicard  v. 

larK-  I  2S7  :  State  v.  Howard  IMIno.)  34  L.  R.  A.  ITS; 
e  to  State  v.  Brsdlord  (Minn.)  47  L.  B.  A.  144; 
.)  11  State  V.  McKee  (ronn.)  49  L.  R.  A.  B42 ;  Moasa 
1  L,  \y.  United  States  (App.  D.  C.)   SO  L.  B.  A.  682. 

~     ~  niltr  of  speclflcall;  pleading  fraud. 


ImtuHA  Bamaa  Com. 
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State,  87  lod.  08;  SiaU  r.  8utto»,  llA  Ind. 
ff27,  IB  N.  E.  002;  BenAom  t.  Blate,  IIS 
Ind.  112,  18  N.  E.  454;  State  v.  Beach,  147 
Ind.  74,  36  L.  R.  A.  178,  46  N.  E.  145;  Hig- 
gina  v.  Biatt,  157  Ind.  57,  60  N.  E.  686; 
aiatev.  Boutjher,  3  BlftcH.  307;  Slate  y. 
Maxv-ll.  6  Blackf.  23D ;  Uarble  v.  State,  13 
Ind.  .1^2;  ilalonc  v.  £(<ile,  14  lud.  219 
Sliiokmyer  v.  State,  29  Ind.  20;  Skinn  v 
State.  08  Inil.  423;  Klcespies  v.  S(a(ti,  106 
Ind.  3a.t.  7  N.  E.  18(1 ;  Stetcart  v.  State,  111 
Ind.  554,  1»  N.  E.  59;  Ritler  v.  State,  111 
Ind.  .124,  12  N.  E.  601;  Trwl  v.  S(o(e,  111 
Ind.  49U,  12  N.  E.  1005;  ftfiey  v.  Sfoie, 
ftS  Ind.  446i  Uell»  v.  State,  93  Ind.  375; 
Ti-rry  r.  State,  13  Ind.  70;  Anderson  v. 
Stale,  28  Ind.  22;  Slala  v.  M'Robertt,  4 
BlapJcf.  178;  Carter  v.  State,  2  Ind.  617; 
Slate  V.  Vairter,  7  Blsckf.  5i)2;  SIa*B  t. 
fifafe,  18  Ind.  App.  280,  47  N.  E.  942;  Stan- 
ton V.  State,  27  Ind.  App.  105,  60  N.  E.  999 ; 
State  Y.  Stephen;  63  Ind.  642;  Nichott  v. 
flttile,  28  Ind.  App.  674,  63  N.  E.  783. 


The  appellanta,  Joba  8.  Johns  and  John 
P.  Hauglin,  appeal  to  thia  court  from  a  judg- 
ment convictiDK  them  of  a.  vioIatioD  of  | 
2178,  Rurns's  Rer.  Stat.  1901.  Thatstatute 
is  in  the  word)  following:  "Whoever  aJ- 
lurea,  entices,  or  pernoades  anotlier  to  any 
place  upon  any  pretense,  and  then,  by  duress 
or  fraud,  compels  such  person  to  win  or  lose 
or  advance  or  loan  mone^,  or  execute  or  give 
his  note  or  other  obligation  either  for  money 
or  anything  of- value,  or  to  part  with  any- 
thing of  value  upon  any  game  or  wager,  or 
by  means  of  any  trick,  device,  or  artifice,  is 
guilty  of  bunko  steering,  and,  upon  convic- 
tion thereof,  Hball  be  imprisoned  in  the  Htate 
priKon  not  more  than  fourteen  years  nor 
leM  than  two  years;  and  all  persona  present 
at  auch  place  at  such  time,  and  engaged 
therein,  bIibII  be  prosecuted,  tried,  and  pun- 
ished for  auch  offense  as  principals."  The 
information,  aside  from  the  caption,  is  as  fol- 
lows: "George  L.  Gray,  prosecuting  attor- 
ney in  and  for  the  37th  judicial  circuit  of 
the  etate  of  Indiana,  now  gives  the  Frank- 
lin ciTcuit  court  to  understand  and  be  in- 
formed that  John  F.  Haughn,  Albert  H. 
King,  John  S.  Johns,  and  J.  C.  Stillson,  of 
Franklin  county,  on  the  Ist  day  of  June, 
1901,  at  and  in  the  county  of  Franklin,  in 
the  state  of  Indiana,  did  then  and  there  un- 
lawfully SJid  feloniously  allure,  entice,  and 
persuade  one  Edward  W.  Duvall  to  go  to  a 
certain  place  in  said  county,  to  wit,  to  the 
public  highway  extending  southwardly  from 
the  Brookville  and  Whitcomb  free  gravel 
road  through  sections  21  and  20,  in  township 
number  nine  (9),  range  two  (2)  west,  to 
the  East  Fork  of  WhiU  Water  river,  upon 
the  pretense  that  two  men,  to  wit.  Perry 
Kallard  and  J.  C.  Stillson,  would  then  and 
there  run  a  foot  race  for  a  wager  of  seven- 
teen hundred  ($1,700.00)  dollars,  and  said 
John  P.  Haughn,  Albert  II.  King,  John  S. 
Johns,  and  J.  C.  Stillson  did  then  and  there 
unlawfully  and  feloniously,  l^  duress  and 
fraud,  eoinpel  the  said  Edward  W.  Duvall  to 
69  L.  R.  A. 


loH  and  part  with  a  large  amount  of  mon- 
ey, to  wit,  the  great  sum  of  seventeen  hno- 
dred  (tl, 700.00)  dollars,  upon  a  certain 
game,  to  wit,  a  foot  race  between  two  men; 
that  all  of  said  defendanta,  to  wit,  John  P. 
Haughn,  Albert  H.  King,  John  8.  Johns,  and 
J.  C.  Stillson,  were  then  and  there  present 
at  said  place,  and  engaged  in  so  compelling 
said  Edward  W.  Duvall  to  so  lose  and  part 
with  said  sum  of  money ;  contrary  to  the 
form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity 
rA  the  state  of  Indiana,  aa  Edward  W.  Du- 
vall has  complained  on  oath.  [Signed] 
George  L.  Gray,  Prosecuting  Attorney.'' 
The  appellants  moved  to  quash  the  informa' 
tion,  but  their  motion  was  overruled,  and 
they  excepted.  An  assignment  of  error 
brings  said  ruling  under  review. 

It  a  criminal  statute  provides  a  definition 
of  an  olTense,  and  statos  speciUcally  whit 
acts  constitute  it,  it  will  suffice  to  charge 
the  olTense,  in  the  language  of  the  statute. 
Stntr  T.  M'Roherti,  4  Blackf.  178:  ilalvne 
V.  Slate,  14  Ind.  219;  Payne  v.  Stale,  74 
Ind.  203 :  Hmrard  v.  State,  87  Ind.  68.  But 
where  the  definition  of  the  otiense  contains 
generic  terms,  it  is  not  sufficient  to  allele 
the  species  of  the  crime,  but  t^  pleader 
must  descend  to  particulars.  Boiclct  v. 
State.  13  Ind.  427;  Malone  v.  State,  14  Ind. 
219;  Stale  v.  Brunor,  111  Ind.  98,  12  If.  E. 
103;  United  Btatet  v.  Cmikthank,  92  U.  S. 
;)42,  23  L.  ed.  688;  United  States  v.  Carll, 
106  U.  S.  Oil,  20  L.  ed.  1136;  Boyd  v.  Com. 
77  Va.  S2;  SMie  v.  Oraham,  38  Ark.  51B; 
BureK  v.  Republic,  1  Tex.  608;  Kerry  v. 
Stale,  17  Tex.  App.  178,  60  Am.  Rep.  122. 
Serjeant  Hawkins,  in  hia  Pleas  of  the 
Crown,  said :  "Neither  doth  it  seem  to  be 
always  suflident  to  pursue  the  very  words 
of  the  statuto,  unless  by  so  doing  you  fully, 
directly,  and  expressly  alleee  the  fact  in  the 
doing  or  not  doing  whereof  the  offense  con- 
sists without  the  least  uncertainty  or  am- 
biguity." Vol.  2,  chap.  25,  fi  111.  In 
United  states  v.  Simmons,  96  U.  S.  360,  3G2, 
24  L.  ed.  819,  820,  the  Supreme  Court  of  the 
United  States  stated  the  rule  and  the  ex- 
ception in  the  following  language:  "Where 
the  offense  is  purely  statutory,  having  no  re- 
lation to  the  common  law,  it  is,  'as  a  general 
rule.  euQicient  in  the  indictment  to  char^ 
the  defendant  with  acta  coming  fully  within 
the  statutory  description,  in  the  substantial 
words  of  the  statute,  without  any  further 
expansion  of  the  matter.'  I  Bishop,  Grim. 
Proc.  1  611,  and  authorities  there  cited. 
But  to  this  general  rule  there  is  the  quali- 
fication, fundamental  in  the  law  of  criminal 
procedure,  that  the  accused  must  be  ap- 
pri<>ed  by  the  indictment  with  reasonable 
certainty  of  the  nature  of  the  accusation 
against  him,  to  the  end  that  he  may  prepare 
hia  defense,  and  plead  the  judgment  as  a 
bar  to  any  subsequent  prosecuUon  for  the 
same  offense.  An  indictment  not  no  framed 
14  defective,  although  it  may  follow  the  lan- 
guage of  the  statute."  In  a.  later  case  the 
ttame  court  said :  "A  rule  of  criminal 
pleading,  which  at  one  time  obtained  in 
some  of  the  circuits,  and  perhaps  received  a 


IMS, 

fiiilifled  aancUcm  (nim  this  court  in  United 
Intea  v.  Millt,  7  Pet.  13S,  8  L.  ed.  630,  that 
*n  indictment  for  a  statutoi?  misdemeanor 
is  siidicient  if  the  offense  be  charged  in  the 
words  of  the  statute,  must,  under  more  re- 
cent decisions,  be  limited  to  cases  where  the 
words  of  the  statute  themselves,  as  was  raid 
hv  this  court  in  Untied  Statet  v.  Oarll,  106 
U.  H.  en.  618,  20  L.  ed.  1135,  'full^,  direct- 
ly, and  expressly,  without  anjr  uncertaintjr 
cr  ambiguity,  set  forth  ail  the  ekmenta  n 
CBSary  to  conititiite  the  offense  intended 
be  punished.' "  Evant  v.  United  States,  1S3 
U.  8.  6S1,  687,  38  L.  ed.  830,  831,  14  Sup. 
Ct  Itep.  934.  As  evincing  the  position  of 
thin  court  upon  the  subject,  both  in  its  early 
history  and  quito  recently,  -ne  quote  the  fol- 
lowing from  the  opinion  in  the  case  of  State 
T.  Darlington,  153  Ind.  1,  2,  S3  N.  E.  926: 
"It  is  generally  true,  ss  a  rule  of  criminal 
pleading,  that,  where  the  principal  act  or 
acts  constituting  the  offense  are  clearly  de- 
fined by  the  statute,  it  is  suflicient  to  enarge 
the  offense  in  the  language  of  the  statute; 
but,  as  was  said  in  State  v.  Aydelott,  T 
'Btackf.  167,  'tills  mode  of  setting  out  an  of- 
fense is  not  always  attended  with  the  re- 
Juisite  certainty.'  "  In  Ualone  v.  State,  14 
nd.  21U,  222,  it  was  said:  "As  an  approxi- 
mation to  a  test  on  this  aabject,  perhaps  it 
may  be  said  that,  where  the  statute  de&nes 
the  offense  generally,  and  designates  the  par- 
ticular acts  constituting  it, — as,  for  exam- 
ple, the  case  of  larceny, — it  is  sufficient,  in 
charging  the  crime,  to  follow  sul>stantiHlly 
the  language  of  ttie  statute;  but  where  the 
statu te  defines  the  crime  generally,  without 
naming  the  particular  acta  constituting  it, — 
as,  if  a  statute  makes  it  a  crime  to  encour- 
age a  slave  to  run  away  from  his  master, 
without  defining  the  act  which  should  be 
deemed  to  constitute  encourage  inent, — it 
might  be  necessary  to  set  out  the  acts  done, 
that  it  might  appear  to  the  court  that  they 
constituted  the  offense."  There  are  some 
crimes  defined  by  words  of  technical  descrip- 
tion, sueh  aa  "ravi^ed,"  "murdered,"  etc., 
where  it  is  proper  to  use  such  words  In  a 
chsjge  of  the  offense.  Blackmyer  v.  State, 
2D  Ind.  20;  Betlt  v.  State,  03  Ind.  376.  It 
is  also  proper  to  describe  an  act  as  done  fe- 
loniously, biiTglariously,  eto.  Acta  may  be 
chnrf^  to  have  been  done  with  a  certain 
state  of  mind,  where  that  is  an  element  in 
the  de.lnition  of  the  crime.  State  v.  ifilfer, 
93  Ind.  70.  Thus,  it  has  been  held  proper, 
in  a  prosecution  under  one  of  the  embezzle- 
ment statutes,  to  charge  that  the  set  was 
fraudulently  done.  State  v.  Beach,  147 
Ind.  74.  36  L.  R.  A.  179,  46  N.  K-  146.  But 
in  such  a  case  as  the  one  last  cited  the  use 
-of  the  statutory  term  does  not  tend  to  make 
uncertain  the  offense  sought  to  tie  charged. 
The  defendant  in  such  a  case  ia  sAifHciently 
apprised  Iiy  the  charge  of  the  character  of 
«vidence  that  will  be  offered  against  him. 
and  the  record  sufficiently  protects  him 
sigsinst  &  subsequent  jeopardy.  There  are 
cases  also  where,  to  avoid  prolixity,  a  mora 
fiD  L.  It.  A. 
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geoetat  form  of  pleading  la  permisrible ;  as, 
where  combined  acta  constitute  a  single 
crime.  Shilling  v.  State,  S  Ind.  443 ;  Bhitm  ▼. 
State,  66  Ind.423;PE>rfcaT,  iS'tate  (Ind.)  ante, 
100,  M  N.  B.  802.  The  case  at  bar,  however, 
does  not  fall  within  any  of  these  clastea. 
It  is  alleged  that  the  prosecuting  witness 
was  compelled  to  lose  and  part  with  a  speci- 
fied amount  of  money  upon  a  certain  game 
"by  duress  and  fraud."  The  element  of  du- 
ress or  fraud  is  essential  to  the  offense 
charjied,  but  it  is  evident  that  they  must 
consist  of  acts.  Duress  and  fraud  may  take 
forms  innumerable,  and  the  presence  of  these 
words  in  the  charge  could  but  serve  to  ad- 
monish a  person  accused  that  such  a  case 
would  be  sought  to  be  established  against 
him,  but  the;  would  not  be  at  all  calculated 
to  advise  him  of  the  character  of  the  evi- 
dence that  he  must  expect  to  meet.  In 
many  civil  cases  pleadings  have  been  con- 
demned that  attempted  to  aver  duress  or 
fraud  in  general  terms.  It  seems  unneces- 
sary to  gather  the  authorities  upon  this 
proposition,  but,  as  particularly  covering  it, 
we  cite  Richardson  v.  Millie,  81  Ind.  110, 
120,  where  it  was  said:  "Fraud,  duress, 
and  coercion  are,  alilce,  made  up  of  distinct 
(acts,  and  all  may  vary  greatly  in  tlieir  cir- 
cumstances. It  has  been  repeatedly  ruled 
by  this  court  that  an  answer  setting  up 
frsud  must  aver  the  facta,  and  that  an  an- 
swer averring  fraud  without  stating  the 
(acts  constituting  It  is  bod  on  demurrer. 
There  is  no  difference  in  principle,  as  to 
ilending,  betneen  fraud  ana  coercion.  Mr. 
3hitty,  in  his  forms,  stetes  the  facts  which 
constitute  duress.  3  Chitty,  PI.  BU4  et  aeq. 
So  are  all  the  precedents."  It  cannot  be 
that  a  degree  of  uncertainty  that  would  con- 
demn a  pleading  in  a  civil  case  could  be  up- 
held in  a  criminal  cose,  where  liberty  is  in- 
volved. As  declared  by  Mr.  Bishop:  "The 
facte  in  allegation  must  be  the  primary  and 
individual ijuiig  ones."  1  New  Crim.  Proc. 
331.  As  steted  by  Mr.  Wharton:  "The  in- 
dictment must  contain  a  specific  description 
of  the  olfenEe;  it  is  not  enough  to  state  a 
ntre  conclusion  of  law."  Crim.  PI.  &  Pr, 
I  154.  By  the  use  of  the  words  "fraud"  and 
'duress"  there  was  a  grouping  of  matters 
of  fact,  and  the  whole  was  cast  irto  the 
form  of  a  legal  conclusion. 

We  need  not  go  the  length  of  steting  that 
the  proaecutidn  was  in  denial  of  the  consti- 
tutional right  of  the  appellants  to  demand 
the  nature  and  cause  of  the  accusation 
against  tliem,  hut  we  are  entirely  clear  that 
the  charge  did  not  possess  that  dc^free  of 
certainty  which  is  requisite  in  criminal 
pleading,  and  for  this  reason,  at  least,  the 
motion  to  quash  should  have  been  sustained. 

The  jtidgment  as  against  appellants  is  re- 
•eraed,  with  an  instruction  to  tlie  trial  court 
to  sustain  their  motion  to  quash,  and  for 
further  proceedings.  The  clerk  will  make 
the  proper  order  lor  the  return  of  appel- 
IodU 
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1.  A  FSillroad  aectlom  liaiid  tlirona 
from  a  bimd  cap  bf  the  application  of 
the  tirakea  bj  a  brakemaa,  without  warnlag. 
on  the  BlKnai  ol  the  foreman,  cannot  hold 
the  rallroaJ  compaiij  liable  for  the  resnit- 
i  log  Injnrlei,  under  a  atatnte  roaklDK  an  em- 
pioyer  liable  for  iujurle*  canaed  by  negli- 
fence  of  a  fellow  lerrant  who  at  the  time  la 
•ctlDB  in  the  place  and  performing  the  daty 
of  tbe  employer  In  that  behalf,  the  peraon 
lojnrtd  confonnlDg  at  the  time  of  the  Injury 
to  the  order  of  aome  aiiperlor  haTing  auti 
It;  to  dlrecL 
S.     A  alaiiiBl  hr  ■  ■•cllon  forcinan  ti 

car    ilueii    not    reqalre    liln    to    do 

Hltbnut  varnlng  other  men  tbereon,  and 
thereby  Imperil  their  aafety,  so  aa  to  bring 
■n  Injury  canaed  by  atopplag  without  wari 
ing  within  a  atatute  making  employer*  III 
ble  for  iQjutlea  to  aerranta  which  reaal 
from  the  act  or  omlaalon  of  any  person,  done 
or  made  Id  obedience  to  tho  particular  !n- 
Btructloiic  given  by  any  peraon  delegated 
wUti  tlie  autbnrlty  of  the  corporation  In  tbal 
bebair. 
S.  NvKllKenpr  an  the  part  af  the  fore- 
nan  In  phar^e  of  repairmen,  ^hleh 
canard  Injurr  to  on«  ol  tbEm, 
chHrged  by  an  allegation  that  he  negllgently 
guri'  the  brakrman  on  a  hand  car  a  a\gnal 
to  atop  It  auddenly  and  quiclcly,  when  It  waa 
going  at  the  -ipeed  of  SO  milea  per  hour, 
without  giving  other  persona  on  the  car  no- 
tice thereof,  -obedience  to  which  would  neces- 
•irlly  endanger  the  Uvea  and  llmba  of  auch 
peraoDa;  and  that  by  rcaaon  of  the  giving  of 
anch  order,  and  Ita  obedience,  tbe  Injorlea 
complained  of  were  received. 

(JUDs  SO,  1B02.) 

Ari'RAL  hy  plaintiff  from  a  judgment  «f 
the  Circuit  Court  for  Monroe  County 
in  defend nnt's  favor  in  eui  action  brouglit 
to  recover  dajnages  for  peraonal  injuries  al- 
leged to  have  been  caused  bj  defendant's 
nexliK^nce.     Reverttd, 

The  facts  are  stated  In  the  opinion. 

ifeitm.  Wkltar  E.  Hottal  and  Eaat  ft 
East  for  appellajit. 

McMm.  E.  C  Flold  Uld  W.  8.  Klnaan 
for  appellee. 

Moaks,  J.,  delivered  Uie  opinion  of  Uie 

Complaint  bj  appellant  for  personal  in- 
juries,  in  four    paragraphs.     I^murrer    to 

NoiK — As  to  conBtitutionallty  of  a  statotK 
makin!!  rallroBd  company  liable  for  injuries 
caused  by  negMgence  of  aervaut  In  charge 
of  any  signal,  switch  yard,  locomotive  engine, 
train,  etc..  see  In  thla  aeriea,  Indianapolis 
Union  a.  Co.  v.  tloullhaD  (Ind.)  M  L.  R.  A. 
787. 

Aa  fa  vice  prlnclpalablp  contidered  with  ref- 
erence to  tbe  character  of  the  act  whicb 
caused  the  Injnry,  see  also  Tisfayette  Bridge 
Co.  V.  Olsen  (C.  C.  App,  7lh  C.I  K4  I..  R.  A. 
.13,  and  note;  Norton  Bros.  v.  Nadebok  (Ill.> 
S»  L.  R,  A. 


caeb  partgrapK  for  want  of  faelj  snatained. 
Appellant  refusing  to  p^ead  further,  judg- 
ment was  rendered  agajoat  him.  The  at- 
■ignmenta  of  error  not  waived  call  in  ques- 
tion the  action  of  the  court  in  not  overrul- 
ing the  demurrer  to  the  first,  second,  and 
fourth  paragraphs  of  tbe  complaint.  Ap- 
pellant was  a  section  man  engaged  in  the 
line  of  his  dutj  with  an  extra  gang  of  men 
running  a,  hand  car  to  BryfogJe,  a  «talion 
on  appellee's  road.  One  McGih  was  section 
foreman,  and  had  ordered  the  men  to  make 
this  trip  for  the  purpose  of  doing  work  at 
said  place.  Apoellantand  theottiermeninthe 
gang  were  working  under  the  orders  of  said 
foreman.  It  required  two  hand  cars  to  carrj 
the  men.  Appellant,  with  others,  was  riding 
on  the  front  hand  car,  and  following  this 
was  another  hand  car,  on  which  the  foreman 
and  other  laborers  were  tiding.  The  front 
car,  on  which  appellant  was  riding,  had  two 
men  who  acted  as  brakenten,  and  who  eoald 
check,  stop,  or  control  the  movement  of  the 
hand  car  by  pressing  their  feet  on  a  hrake: 
that  it  waa  the  duty  of  said  brakemen,  when 
the  signal  won  given  hy  the  foreman,  He- 
Gill,  b>  put  on  or  take  off  the  brake  and 
otherwise  control  said  car.  In  addition  to 
the  above  it  is  alleged  in  the  first  paragraph 
of  the  complaint  that  in  approaching  B^- 
fngle  they  were  going  down  grade  at  a  speed 
of  lis  or  2fl  miles  an  hour,  when  "McGlll 
gwe  a  signal  to  said  brakemen  to  stop: 
that  it  was  the  duty  of  said  brakemen,  and 
each  of  them,  when  said  signal  to  stop  was 
given,  to  noti^  those  on  the  car  of  said  sig- 
nal, and  give  them  time  to  catch  hold  of 
something  or  stay  themselves  in  eome  way, 
but  that  when  said  signal  to  stop  was  given 
said  brakemen,  without  giving  any  warning 
or  notice  of  any  kind,  or  before  any  warning 
or  notice  could  be  given,  said  brakemen  at 
once  threw  on  the  bmke  in  a  careless  and 
reckless  manner,  bringing  said  car  to  such 
a  sudilen  atop  that  appellant  was  pitched 
violently  forward  ofT  said  hand  car"  and 
injured.  Appellant  says  this  action  was 
brought  under  the  employers'  liability  act, 
BJid  that  the  first  paragraph  is  founded  on 
the  4th  subdivision  of  t  7083,  Burns's  Rev. 
SUt.  1901  (Horner's  Rev.  Stat.  1901.  f 
5206»1,  which  reads  as  follows:  "Thst 
every  railroad  .  .  .  shall  be  liable  in 
damages  for  pprsonal  injury  sufTcred  by  any 
iployee  while  in  its  service,  the  employee 
injured  being  in  the  exercise  of  due  care 
and  diligence  .  .  .  Fourth.  Where  such 
injury  waa  caused  by  the  negligence  of  ony 
peraon  tn  the  service  of  auch  oorporatio* 
irho  lias  cfuirge  of  ani)  signal,  telegraph  of- 
fice, aaitch   jford,  «hop,  round  houat,  loo 

n4  L.  B.  A.  842:  Wellston  Coal  Co.  v.  Smith 
(Ohio)  55  L.  R.  A,  89:  Swift  &  Co.  T.  Blelie 
(Neb.)  B7  L.  B.  A.  14T:  Kelly  v.  .Vew  UiveD 
e.  It.  Co.  (Conn.)  S7  L.  B.  A.  494;  (^oullicrD 
i'.  Co.  T.  Sthoer  (C.  C.  App.  8tb  C.)  51  L.  R. 
A.  707;  and  Sroufe  v.  Moran  Bros.  Co.  (W»«li.) 
S8  L.  R.  A.  SIS. 

As  tn  statutory  liability  of  employers  ft>r 
negligence  of  employees  exercising  gnperlo- 
tendence,  sec  Canney  v.  Walkelae  (C  C  App- 
Ist  C.)  68  L.  n.  A.  as,  and  aote. 
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ligence  of  Mlj  person,  ooemplojee,  or 
!ow  servant  engased  in  the  BRme  com 
senice  in  oxj  of  the  several  departmeDta 
of  the  service  of  any  such  oorporation,  the 
Raid  person,  eoemployee,  or  fellow  servant 
lit  the  time  acting  in  the  place  and  perform- 
ing the  duty  of  the  corporation  in  that  be- 
half, and  the  person  so  injured  obeTing  or 
conforming  to  the  order  of  some  superior  at 
the  time  of  such  injury,  having  authority 
to  direct"  Appellant  concedes  that  said 
first  paragraph  would  be  bad  at  eommon 
law,  because  it  abov/a  that  his  injury  was 
caused  by  the  negligence  of  the  brakemen, 
bin  fellow  aervante,  but  inaista  that  the 
eame  is  sufficient  under  that  part  of  aaid 
subdivision  not  in  italics.  At  common  law 
a  maater  owes  certain  duties  to  his  serv- 
ants which  concern  their  safety,  and  if  be 
intrusts  such  duties  to  one  of.nis  serrante, 
who  negligently  performs  the  same,  by  rea- 
son of  which  another  servant  is  injured 
without  his  fault,  the  master  ia  liable 
therefor,  because  the  servant  to  whom  such 
duties  are  intrusted  is,  in  the  performance 
thereof,  a  vice  principal,  and  not  a  fellow 
servant.  A  vice  principal,  therefore,  is  one 
who  represents  the  master  in  the  discharge 
of  those  duties  which  the  mast«r  owes  to 
his  servants.  If,  however,  the  servant  whose 
negligence  caused  the  Injury  was  not  at  the 
tiine  discharging  a  duty  which  the  master 
owed  to  his  servants,  but  simply  a  duty 
which  the  servant  owed  to  the  master,  he 
was  a  fellow  servant  with  others  engaged  In 
the  common  business,  and  the  master  would 
not  be  liable  for  any  injury  inflicted  upon 
aiwh  fellow  servants  by  reason  of  his  negli- 
gence. JvHtice  V.  Fennaslvania  Co.  130  Ind, 
321,  325,  30  N.  E.  3U3,  and  cases  cited; 
Hcdoet  V.  Standard  Wheel  Co.  162  Ind.  680, 
eB7.'  688,  62  N.  E.  391,  64  N.  E.  383,  and 
cases  cited ;  Koberlsoa  v.  Chicago  it  E.  R. 
Co.  14G  Ind.  4S6,  488,  46  N.  K  656;  Mitch- 
ell  V.  Robinaan,  BO  Ind.  281,  284,  41  Am. 
Rep.  812;  Krufgcr  v.  LouiaciHc,  W.  A.  A  C. 
B.  Co.  Ill  Ind.  61,  62,  11  N.  E.  B57;  Braail 
Block'Coal  Co.  v.  Yoang,  117  Ind.  620,  622, 
BO  N.  E.  423;  12  Am.  A  Eng.  Ene.  Law,  2d 
ad.  pp.  1)46,  948.  In  this  state  there  is  a 
dear  distinction  between  a  superior  servant 
and  a  vice  principal.  A  superior  servant  is 
generally  one  who  has  authority  to  direct 
ojid  control  other  servants,  and  majr  or  may 
not  he  charged  with  any  of  the  duties  which 
the  master  owes  his  servants.  Whether  or 
not  one  is  a  vice  principal  does  not  in  any 
way  depend  upon  his  rank.  Justice  v.  i*cnn- 
anlraiiiii  Co.  130  Ind.  321.  325,  30  N.  E. 
303;  Hodges  v.  Standard  Wheel  Co.  IS2  Ind. 
eSn.  G87,  688.  62  N.  E.  391,  54  N.  E.  363; 
Kob(^tstin  V.  Chicago  i  E.  R.  Go.  140  Ind. 
486,  488,  45  N.  E.  665;  12  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  948,  949.  Before  tlic  pas- 
aage  of  said  act,  it  was  held  as  to  most,  if 


italics,   for   who.w   negligence   railroads 
mnde  liable,  that  they  did  not  perform  any 
duty   which   a   railroad   owed   its   servants, 
and  that  they  were,  therefore,  mere  fellow 
sg  L.  R.  A. 


part  of  said  subdivision  upon  which 
■llant    bases    his     Srst     paragraph     of 
complaint     only     makes     railroads     liable 


servants,  for  wluMe  n^ligenee  railroads 
were  not  liable.  That  part  of  said  subdi- 
vision hoB,  therefore,  enlarged  the  claaa  of 
vice  principals.  Baltimore  A  O.  S.  W.  R. 
Co.  T.  Utth,  14B  Ind.  167,  «  N.  E.  862; 
Iniianapolia  Union  R.  Co.  v.  So^iUhan,  1S7 
Ind.  404,  499,  64  L.  R.  A.  787,  60  N. 
E.     943.     It     ia     evident,     however,     that 


for  the  negligence  of  such  persons  as  a 
performing  duties  which  it  owes  its  s 
ants  in  certain  cases.    Such  persons  i 


duties  could  recover  therefor  before  said  act 
was  passed.  It  is  clear  that  auch  part  of 
said  subdivision  is  the  mere  enactment  of  a 
liability  which  already  existed  at  common 
law,  and  that  the  class  of  vice  principals 
was  not  increased  thereby.  It  is  not  as 
broad  as  the  common-law  liability,  because 
the  right  to  recover  is  limited  to  persons  in- 
jured while  obeying  or  conforming  to  the 
order  of  some  superior  at  the  time  of  the 
injury  having  pon-er  to  direct.  The  right 
to  recover  for  injuries  caused  by  the  negli- 
gence of  vice  principals  is  not  so  limited  at 
common  law.  It  follows  that,  if  aaid  appel- 
lant's first  paragraph  of  complaint  is  not 
good  at  common  law,  which  he  conceded  it 
IS  not,  it  is  not  good  under  the  part  of  said 
4th  subdivision  upon  which  he  claims  it  ia 
founded.  It  was  hpld  by  this  court  in  >/«*- 
(ice  V.  I'mnaylvawa,  Co.-  130  Ind.  325,  326, 
30  N.  K  304,  that  a  section  foreman  of  a 
railroad  having  power  to  employ  and  dis- 
charge section  hands  ia  a  vice  principal 
when  employing  and  discharging  such  em- 
ployees, mit  that  he  ia  a  fellow  servant  in 
his  control  of  such  men  after  their  employ- 
ment. The  court  said  in  that  case:  "Ihiit 
a  section  foreman  may  be  a  vice  principal  is 
not  doubted.  In  this  case  be  was  a  vice 
principal  in  the  matter  of  hiring  and  dis- 
char^iing  hnnds,  for  the  master  owes  it  aa 
a  duty  to  exercise  reasonable  care  not  to 
employ  any  but  careful  men  and  to  dia- 
chargs  those  who  prove  to  be  negligent.  In 
the  hiring  and  discharging  of  the  men  he 
wan  in  the  performance,  therefore,  of  a 
duty  which  the  master  owed  to  his  servants, 
end  was,  while  so  engaged,  a  vice  principal. 
But  it  was  not  so  in  tra.n  a  porting  the  men 
to  and  from  their  work.  In  the  matter  of 
moving  the  hand  car  and  their  tools  to  and 
from  the  locality  nt  which  they  worked 
upon  the  track  they  were  in  the  discharge 
of  a  duty  which  they  owed  the  master,  and 
were,  therefore,  fellow  servantM.  Wilson  v. 
Madison,  etc.,  R.  Co.  18  Ind.  226;  Ohio  A 
M.  R.  Co.  V.  Tindall,  13  Ind.  360.  74  Am. 
Dec.  259;  fUntterg  v.  Toledo  d  W.  R.  Co.  23 
Ind.  81 ;  Sullivan  v.  Toledo,  W.  ti  »".  R.  Co. 
58  Ind.  26:  Cormley  v.  Ohio  <£  if.  R.  Co.  72 
Ind.  31:  Rohcttton  v.  Terre  Haute  rf  /.  R. 
Co.  78  Ind.  77,  41  Am.  Rep.  .■>.52:  tmliaaa 
Car  Co.  V.  Pnrker,  100  Ind.  181 :  PiltHburqh 
C.  rf  81.  I..  K.  Co.  V.  Adame,  105  Inil.  151, 
5  N.  E.  187:  Boycn  v.  FUzpatriek:  80  Ind. 
326:  Capper  v.  iMaiavilh,  E.  d  St.  L.  R.  Co. 
103  Ind.  306,  2  N.  E.  749."    Even  it  Mc- 


iKIOAJtA  SuimKUK  C 


Gill,  the  foreman,  in  giving  the  si^iU  to 
atop  the  hand  car,  was  performing  a  duty 
which  the  master  owed  ita  'Mrranta,  and 
wits,  iiH  to  the  same,  a  vice  principal,  yet  no 
liability  is  ahowa  by  the  allegations  of  said 
lirst  parHgraph,  b«auae  no  facta  aha  wing 
negligence  on  the  part  of  said  foreman  are 
alio;:;?!!  (herein.  The  court  did  not-  err  in 
sustaining  the  demurrer  to  the  Qrat  part,- 
graph  of  complaint. 

The  second  parngraptk  allegai  the  aame 
facts  aa  the  first,  but  cnargea  that  the  fore- 
man, "McGill.  gave  the  aignal  to  said  brake- 
men  to  put  OQ  brakes;  that  the  brakemen, 
in  obedience  to  the  particular  instruction 
given  by  said  foreman,  McGill,  who  was 
delegated  with  the  authority  of  the  corpora- 
tion in  the  behalf  of  said  company,  put  on 
the  brakes  and  brought  the  car  to  such  a 
audden  stop  that  appellant  was  pitched  vio- 
lently out  of  aaid  car"  and  injured ;  "that 
said  injury  resulted  from  the  act  of  said 
brakemen,  done  in  obedience  to  the  particu- 
lar instruction  piven  by  said  McGill,  who 
waa  delegated  with  the  authority  of  the  cor- 
poration in  that  behalf,"  Appellant  insists 
that  said  paragraph  is  sufficient  under  that 

5 art  of  the  3d  subdivision  of  said  {  7083, 
ums'e  Rot.  Stat.  1001  (Horner's  Rev. 
Stat.  lf)01,  1  5206s},  which  is  as 
lows:  "Where  such  injury  resulted  from 
the  act  or  omission  of  any  person  done 
or  made  ...  in  obedience  to  the  par- 
ticular instructions  pven  by  any  person 
delegated  with  the  authority  of  the  corpora- 
tion in  that  behalf."  Said  subdivision  3  ia 
the  same  as  clause  4  of  t  1  of  the  Englv^ 
employers'  liability  act  of  1880,  and  cl 
4  of  S  2500  of  the  Alabnma  employers' 
bilitv  acts  of  18S5.  What  is  obedienc 
particular  instructions  was  considered  in 
Whallev  v.  Uolloway,  6  Times  L.  R.  100,  82 
L.  T.  N.  8.  639,  64  J.  P.  64.'i,  decided  in 
1890.  Id  that  case  one  AncIifTe  was  em- 
ployed by  the  defendant  to  attend  to  an  en- 
gine and  boiler.  His  duty  was  also  to  as- 
sist the  plaintiff  in  working  a  circular  aaw, 
in  doing  which  he  was  instructed  not  to  neg- 
lect the  engine.  At  the  time  of  the  acci- 
dent, Anclifie  and  the  plaintiff  were  at  work 
with  the  saw;  the  plaintilT  feeding  it  with 
wood,  Ancliffe,  at  the  other  end,  receiving  the 
wood  as  it  came  from  the  saw,  and  holding 
the  same  so  as  ti>  steady  it,  A  noise  being 
heard  from  the  engine  indicating  that  it  re- 
quired attention,  Ancliffe  let  the  piece  of 
wood  he  was  holding  ^o  without  warning. 
The  result  was  that  the  piece  of  wood  the 
plain titr  was  holding  was  rendered  un- 
titeaily,  and  the  plaintiff's  hand  was  knockeil 
against  the  saw  and  injured.  The  jury 
found  a  verdict  for  the  plaintiff,  with  £40 
damages.  The  qu-stion  was  whether,  under 
said  subdivision  4,  there  was  an  act  or  omia- 
sion  done  or  made  in  obedience  to  particular 
instructions.  The  plaintilT  contended  that  the 
instruction  la  Ani^ilfe  not  to  neglect  the  en- 
gine was  a  particular  instruction,  ohedienre 
to  which  caused  the  accident.  Defendant's 
contention  was  that  no  particular  instruc- 
tion within  said  subdivision  had  been  given, 
and,  if  the  inatruction  was  held  to  be  a  par- 
ticular one,  that  AnclifTe's  act  wa«  merely 
SO  L.  R.  A. 


the  negligent  act  of  a.  feltow  aerrant,  and 
not  done  in  obedience  to  the  instmction.  On 
eal  the  divisional  court  waa  in  favor  of 
defendant's  contention  that  the  instmc- 


the  defei 


,  ^rposes  of  th 
the  court  assumed  that  it  was,  and  said,  i 
substance,  that  the  inatruction  to  ADcUfle 
was  not  to  neglect  the  engine;  that  this 
meant  that  he  was  to  attend  to  the  engine 
with  due  regard  to  the  aaiety  and  lives  of 
others,  and  not  that  be  should  look  after 
the  engine  at  all  hazards  without  regard  to 
the  safety  of  others;  that  the  instruction 
waa  a  reasonable  one;  that  the  engine  was 
to  be  AnctifTe's  flrat  care,  at  the  same  time 
leaving  his  work  in  a  proper  and  reasonable 
manner.  If  Ancliffe  had  waited  a,  few  sec- 
onds and  given  plaintiff  notice  before  leav- 
ing, that  would  not  have  been  a.  disobedi- 
ence to  the  instruction.  Therefore,  Ancliffe 
was  not  required  by  the  instruction  to  do 
sa  he  did.  "The  injury,  therefore,  was 
caused'here,  not  by  Ancliffe'a  obedience,  but 
by  his  disobedience,    to    his    instructions." 


of  appeal,  where  lindlej,  L.  J.,  said  (fl 
'nmes  L.  It.  363,  364):  "No  doubt  An- 
cliffe was  required  to  attend  to  the  ennne, 
but  the  instruction  did  not  require  bim, 
when  it  waa  necessary  to  attend  to  the  en- 
gine, to  leave  the  aaw  without  giving  his 
mate  notice.  It  was  impossible  bo  so  con- 
strue Ancliffe's  instructions  aa  involving 
this, — that  hn  must  go  away  without  giving 
notice  to  the  plaintiff."  This  waa  the  con- 
struction Riven  said  subdivision  in  1890  by 
the  English  courts  long  before  the  same  wa« 
re-enacted  in  this  state  in  1833  aa  subdi- 
vision 3  of  {  1  of  the  employers'  liability 
act.  Lnporle  v.  Gameveil  Fire  Alarm 
Teltg.  Co.  146  Ind.  406,  469,  35  L.  R.  A. 
688,  45  N.  E.  S88 ;  HiUUcer  v.  Cititaa' 
Street  R.  Vo.  1S2  Ind.  BS,  88,  62  N.  E.  607. 
and  authorities  cited ;  lUiinroe  Counts  v. 
Conner,  165  Ind.  484,  4CG,  58  N.  B.  823. 
and  authorities  cited.  In  the  second  para- 
graph the  rigl't  of  McGill  to  give  the  sig- 
nal to  atop  Uie  hand  car,  and  that  it  was 
;riven  in  a  proper  manner,  is  not  questioned, 
8nid  signal,  if  it  may  be  called  an  instruc- 
tion within  the  meaning  of  said  subdivision, 
ilid  not  require  the  brakemen  to  stop  the 
hand  car  in  such  a  manner  as  to  endanger 
the  lives  of  the  pn^ons  riding  thereon,  but 
that  they  should  stop  the  ear  with  a  due  re- 
gard to  the  safety  of  the  persons  mentioned. 
It  is  evident  that  if  the  brakemen,  in  re- 
sponse to  the  signal  to  stop,  had  stopped 
the  hand  car  with  a  due  regard  to  the  lives 
of  the  persons  on  the  oar,  and  without  in- 
juring them,  it  would  not  have  been  a  dis- 
obedience to  such  signal.  Said  tngnal  did  not 
require  the  brakemen  to  stop  the  car  in  the 
manner  they  did.  The  injury  was  therefore 
cmised,  not  by  the  l>rakemen's  obedicoce, 
hut  by  their  disobedience,  to  McGill's  sig- 
nal, as  wan  said  in  WhalU)/  v.  Hollouxu/'  < 
Times  I,.  R.  190,  62  L.  T.  N.  S.  639,  t4  J. 
P.  345;  and  said  second  paragraph  is  not, 
therefore,  aufGcient  under   said   subdivision 
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3.  Lauglirtm  r.  Brewer,  113  Ala.  500.  S13, 
21  So.  416.  It  ii  not  neceBs&i;,  therefore, 
to  detemiiitB  whether  or  not  the  "ignal 
given  bj  McGJU  to  the  brkkemen  to  atop 
the  car  was  a  aartieulAr  instruf^on,  or 
whether  he  was  aeleffated  with  the  author- 
ity of  the  railroad  in  that  behalf,  within 
the  meaning  of  uid  aubdiTision  3. 

Appellant  contendB  that  the  fourth  paxa- 
craph  of  complaint  ia  eufflcient,  under  the 
Id  subdivision  of  t  7083,  Burna's  Rev.  Stat 
1901  (Uorner's  Rev.  Stab  1901,  |  ESOOi), 
supra,  which  is  as  follows;  "Where  such 
injuty  resulted  from  the  negligence  of  any 
person  in  the  service  of  such  corporation, 
to  whose  order  or  direction  the  injured  em- 
ployee at  the  time  of  the  Injui;  was  bound 
to  conform  and  did  conform."  This  aubdi- 
viuon  is  substantially  the  same  as  subdivi- 
sion 3  of  f  1  of  the  English  employers'  lia- 
bility act  of  1880  and  the  Alabama  employ- 
ers' liability  act  ot  1886.  Appellee  inaiBis 
that  no  negligence  is  charged  against  Me- 
Gill  as  foreman,  in  said  fourth  paragraph, 
and  that,  before  appellant  can  recover  un- 
der said  subdivision  2,  "the  injury  must 
have  resulted  (1)  from  the  n^ligence  of 
one  clothed  with  authority  to  give  tne  order 
to  the  injured  servant;  and  (2)  the  injured 
employee  must,  at  the  time,  hare  been  con- 
lorming  to  such  negligent  order,  and  con- 
foiming  because  he  waa  bound  to  do  so; 
that  no  negligent  order  was  given  appellant. 
The  case  is  simply  one  of  a  proper  order 
given  in  a  proper  way,  and  through  the  neg- 
Ugence  of  a  fellow  servant  of  appellant  in 
the  execution  of  the  order  his  injury  re- 
sulted." Counsel  for  appellee  are  incorrect 
in  their  claim  that  the  fourth  pajagra.ph  t>f 
complaint  does  not  charge  any  negligence 
against  McGill,  but  only  shows  that  the  in- 
jury waa  caused  by  the  negligence  of  the 
brakemen.  Baid  fourth  paragraph  is  the 
same  aa  the  Qrst,  except  it  ia  expressly 
averred  that  "McGill,  the  section  foreman, 
negligently  gave  the  brakemen  on  the  front 
hand  car  the  signal  to  atop  the  front  hand 
car  suddenly  and  quickly  when  the  same 
was  going  at  the  speed  of  20  miles  per  hour, 
without  giving  appellant  and  the  other  per- 
sona  on  the  front  of  said  ear  notice  thereof ; 
and  thnt  said  brakemen  complied  with  said 
nignal  and  stopped  said  car  suddenly  and 
amckly,  as  it  was  their  duty  to  do,  and 
uicrehy  appellant  was  thrown  violently 
from  the  ear  and  injured;  that  the  obedi- 
ence to  said  order  to  ho  stop  said  car  would 
necessarily  cause  aaid  car  to  stop  suddenly, 
and  would  endanger  the  life  and  limb  of 
this  appellant  and  others  so  stationed  on 
said  front  car;  and  to  so  stop  said  car  while 
running  at  the  rate  of  20  miles  per  hour  waa 
calculated  to  greatly  increase  the  danger 
and  hararA  to  appellant,  which  said  McGill 
well  knew,  and  did  increase  the  danger  and 
hazard  to  him,  and  by  reason  of  giving  said 
order  as  herein  set  out  appellant  received 
his  injuries;  that  he  hod  no  notice  or 
knowledge,  and  no  means  of  knowing,  saiil 
.  hand  car  was  to  be  stopped  when  it  waa,  or 
that  such  order  to  stop  waa,  or  would  he, 
f>i\-cn  by  said  McGill,  section  foreman."  It 
13  also  alleged  in  said  paragraph  that  "Mc- 
AO  L.  R.  A. 


Gill,  Mction  foreman,  ordered  said  extra 
;  of  men,  including  appellant,  to  go  on 
:  cars  over  appellee's  track  to  meet  a 
gravel  train  for  the  purpose  of  unloading 
the  gravel  from  the  cars  of  said  train ;  that 
appellant,  in  obedience  to  the  orders  of  said 
licQill,  in  company  with  eight  others  of 
said  extra  gang,  got  on  one  band  car,  and 
UcOill  and  others  of  said  extra  gang  got  on 
another  hand  car,  and  started  to  meet  said 
gravel  train;"  that  appellant  was  bound  to 
conform,  and  did  conform,  to  said  order  of 
McOill,  section  foreman,  in  going  upon  said 
hand  car  to  meet  said  gravel  train.  It  ia 
true,  as  a  general  rule,  that  a  section  fore- 
man, in  giving  such  signal,  has  the  right  to 
assume  that  the  brakemen  will  ob^  the 
same  intelligently,  having  a  due  regard  to 
the  safety  of  themselves  and  otliers;  that 
they  will  execute  such  eignala  in  such  man- 
ner and  with  such  precaution  as  not  to  en- 
danger the  life  or  limb  of  anyone,  if  that 
can  reasonably  be  done  vrithout  disobedience 
to  the  order.  If  it  was  the  duty  of  the 
brakemen,  when  the  aignal  to  stop  was  giv- 
en by  UcQill,  to  notify  those  on  tha  car 
with  them  of  Mch  signal.  In  (>rder  to  give 
them  an  opportunity  to  protect  themselves, 
and  the  failure  to  give  such  notice,  or  any 
other  nc.'jligence  on  the  part  of  the  brake- 
men,  who,  under  the  circumstances,  were 
the  fellow  aervants  of  appellant,  caused  the 
injury,  appellee  was  not  liable.  It  la  al- 
leged, however,  that  the  injury  complained 
of  was  cauppd  by  the  negligence  of  the  sec- 
tion foreman.  It  is  not  necesaary,  as  waa 
held  by  this  court  in  Louieville,  Ji.  A.  £  O. 
B.  Co.  T.  Wagner,  153  Ind.  420,  53  N.  E. 
1127,  that  the  order  or  direction  in  said  sub- 
section be  negligent.  buL  it  ia  sufficient  if 
the  employee  was  bound  to  conform,  and 
waa  conforming  at  the  time  of  the  injury, 
to  the  order  or  direction  of  the  person 
whose  ne  gligence  caused  the  Injury. 
Ruegg,  Employers'  Uability  Act,  Bth  ed. 
106,  107 ;  Beven,  Employers'  Liability,  2d 
ed.  pp.  162-161;  Dresser,  Employers'  Lia- 
Mlitv,  p.  308;  Wild  v.  Waygood  [18B2]  1 
Q.  B.  783,  8  Times  L.  R.  410.  The  question 
ad  to  what  kind  of  orders  and  directions  ia 
referred  to  in  subdiviaion  2,  and  the  connec- 
tion that  must  exist  between  such  "order  or 
direction"  to  which  the  injured  employee  is 
bound  to  conform  and  is  conforming  when 
injured  and  the  negligence  of  the  person 
giving  such  order  or  direction,  is  discussed 
to  some  extent  in  th';  following  authorities: 
Huegg,  Employers'  Liability  Act,  5th  ed.  pp. 
88-105;  Beven,  Employers'  LiaWH^,  2d  ed. 
pp.  162-161;  Dresser,  Employers'  Lialnlity, 
H  04-68,  pp,  2B5-310;  Louimiillf.,  N.  A.  £  tJ. 
R.  Co.  V.  Wagner,  153  Ind.  420,  53  N.  E.  027  ; 
Bnoicden  v.  Baynea,  L.  R.  24  Q.  B.  Div.  603. 
GQ  L,  J.  Q.  B.  N.  8.  326;  Wild  v.  iraj/jjootl 
[1892]  I  Q.  B.  783.  61  L.  J.  Q.  B.  N.  S.  391, 
8  Times  L.  R.  410-412;  Mobile  d  O.  R.  Co. 
V.  <}rorge,  04  Ala.  199,  218,  210,  10  So.  146; 
Birmingham  Ftirv-ce  d  Mfg.  Co.  v.  OroM, 
1)7  Ala.  220,  220,  227,  12  So.  56;  Mary  Lee 
Coal  d  It.  Co.  T.  Chambliag.  07  Ala.  171, 
176,  11  So.  8S7.    See  also  Danttler  v.  De 
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SorrfotebM  Coal  d  I.  Co.  IDl  Ala.  309,  22 
L.  E.  A.  301,  14  Bo.  10.  It  was  said  in 
Louiiville,  N.  A.  <t  C.  R.  Co.  v.  Wagner,  J53 
Ind.  424,  63  N.  E.  B28:  "The  order  to  loose 
the  truck  was  the  proximBte  cau«e  of  the 
nlaintirr'a  injury.  And  it  was  hoth  direct- 
ing the  plaintiff  into  a  dangerous  situation, 
that  be  was  bound  t«  enter,  and  the  order- 
ini;  the  truck  turned  loose  upon  him  with- 
out warning,  that  constitutes  the  actionable 
wrong.  See  Wild  v.  Waygood  [1802]  1  Q. 
B.   783;   Wright  t.  WaUit,  3  Times  L.  R. 


770:  8h»fpeld  t.  Earria,  101  Aliu  6M,  14 
So.  357." 

We  have  only  considered  the  objectioDS  to 
the  fourth  paragraph  of  complaint  urged  l^ 
appellee,  as  Btated  above,  and  it  is  clear 
that  they  are  not  tenable. 

The  judgment  it,  therefore,  affirmed  at  to 
(he  first,  second,  and  third  faragrapin  of 
comjtUiint.  and  reverted  at  to  the  fourth, 
with  instructions  to  overrule  appellee's  de- 
murrer thereto,  and  for  further  proceedings 
not  inconaiatent  with  this  opinion. 


IOWA  SUPREMK  COURT. 


BOSTON  INSURANCE  COMPANY,  Appt., 


( Iowa ) 

1.     A  rallroitd   compnnr  enrrylns  mull 

under  contract  with  (he  United  StBtes  gov- 
ernnient  own  no  duty  to  the  sender  ol  a  par- 
tirulat  regiitered  package  ol  mall,  which  wlM 
give  blm  a  right  o(  sctlon  In  case  the  pack- 
age is  deitroyed  through  the  Degllgence  of 
the  companr's  ser 
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rut  Ion  ot  tralna  nnd  cam  of 
kr«  not  dnlles,  tbe  penonal 
periorujtncc  of  irbtok  the  exercise  ot 
ordlnarf  care  reqaltea  of  a  railroad  compiny 
under  Its  contract  to  carry  the  malls,  so  aa 
to  give  the  BeDdee  of  a  package  a  right  ot  ac- 
tion against  It  ror  the  loaa  ol  the  package 
through  negligence  In  such  pertormence. 


(Octot>er  a 


leos.) 


APPEAL  by  plaintiff  for  a  iudgmeot  of 
the  District  Court  for  Polk  County  in 
defendant's  favor  in  an  action  brought  to 
hold  defendajit  liable  for  the  loss  of  n  regis- 
tered mail  package  which  It  was  tranapoit- 
ing.    A-ffiniifd. 

Statement  by  Deevtei,  J.: 

Action  to  recover  the  value  of  ft  registered 
mail  pac-ka.ge  which  the  defendant,  as  one 
of  the  agencies  of  the  government,  for  car- 
riage of  its  uiaiU,  undertook  U>  carry  from 
Kansas  City,  Missouri,  to  Kinaley,  Kansas, 
and  which  it  is  claimed  was  destroyed  by  flro 
in  a  wreck  at  Volland,  Kansas,  oaua«1  by 
the  n^ligcnce  of  defendant's  employees.  The 
Bankers'  Mutual  Casualty  Company  paid  the 
loss  to  the  owner  of  the  package;  and  plain- 
tiff, who  had  reinsured  the  loss,  repaid  the 
amount  thereof   to   the   casuall^   company, 


and  OB  assignee  of  said  company,  and  ty 
rctwon  of  a  claim  of  subrag«tion,  seeks  to 
recover  the  amotmt  paid,  from  the  defeod- 
ant.  The  defendant  demurred  to  the  peti- 
tion, aod  its  demurrer  was  sustained,  and 
Judgment  was  rendered  against  plaintiff  for- 
coeU.    Plaintiff  appeals. 

lletart.  Dale  ft  Allen,  for  appellajlt: 

There  is  a  duty  or  obligation  imposed  by 
the  United  States  statutes  upon  the  carrier, 
to  carry  sofely  both  the  mail  and  the  mail 
clerk. 

Coilett  V.  London  A  N.  W.  R.  Co.  16  Q.  B. 
084;  Philadelpliia  A  R.  R.  Co.  v.  Derbp.  U 
How.  4R0,  14  L.  ed.  609 ;  .Votfon  v.  Western 
R.  Corp.  15  N.  Y.  444,  69  Am.  Dec.  623; 
Saicyer  v.  Corse,  17  Gratt.  230,  90  Am.  Dec. 
446;  Hammond  v.  North  Eastern  R.  Co.  6 
S.  C.  N.  S.  130,  24  Am.  Rep.  407;  Central  R. 
li  Bkg.  Co.  V,  Lampiey,  78  Ala,  357,  52  Am, 
Rep.  334;  Magoffin  v.  Miisouri  P.  R.  Co.  102 
Mo.  640,  15  S.  W.  76;  Mellor  v.  Uittoari  P. 
R.  Co.  lOS  Mo.  455,  10  h.  R.  A.  36,  16  S.  W. 
840;  Baltimore  d  0.  R.  Co.  v.  Stale  ute  of 
Wiley,  72  Md.  30.  6  L.  R.  A.  706.  18  Atl. 
1 107 ;  Houtton  d  T.  C.  R.  Co.  v.  Hampton,  64 
Tex.  427;  Qleeson  v.  Virginia  Midland  t. 
Co.  140  U.  S.  435,  35  L.  ed.  458,  11  Sup.  Ct. 
Rep.  950. 

ilie  liability  of  the  railroad  company  lor 
the  neglect  and  injurious  act  of  its  servant 
is  not  necessarily  founded  on  any  eoatnuit 
or  privity  between  the  parties,  or  affected 
by  any  relation,  social  or  otherwise,  which 
thpy  have  to  each  other. 

Philadelphia  d  K.  R.  Co.  v.  Derby,  14  How. 
4S6,  14  L.  ed.  600;  ilogoffin  v.  Mitsouri  P. 
R.  Co.  103  Mo.  540,  15  8.  W.  76. 

Liability  is  not  destroyed  by  the  fact  that 
compensation  for  carriage  is  paid    by    an- 

Uuif,  C.  d  S.  F.  R.  Co.  V.  Wilson,  70  Tei. 


MuiB. — The  case  of  German  State  Bank  v. 
IflnnFapollB,  St.  I'.  *  3.  Ste.  M.  R.  Co.,  men- 
tioned In  the  opinion  In  the  above  case,  may  be 
reported  In  ll.ls  wries,  but.  having  been  taken 
by  appeal  to  the  Supreme  Court  of  the  L'alted 
Btates,  report  of  the  case  Ib  withheld  to  await 
the  declaloD  of  that  court. 

As  to  the  right  of  the  third  party  to  sue  on 
a  contract  made  for  His  benefit,  see  alao.  In  this 
aeries.  JelTerBOD  v.  Aach  lUlnn.)  25  L.  R.  A. 
•a-,  and  note;  Schmidt  v.  Louisville  &  N.  B. 
Co.  (Ky.)  88  L.  E.  A  800 ;  Bogers  v.  Qallowa? 
60  L.  R.  A. 


Female  College  (Ark.)  3fl  L.  R.  A.  030:  Baiter 
V.  Camp  (Conn.)  42  L.  R.  A.  S14 :  Bachanan  v. 
Tllden  (N.  Y.)  44  I,.  B.  A.  170;  Rmbler  *. 
Hartford  Steam  Boiler  Inspection  A  ins.  Co. 
(N.  Y.)  44  L.  R.  A.  512;  Case  v.  BoFTman 
(Wis.)  44  L.  R.  A.  728;  Ferris  v.  Amerlcao 
Brewing  Co.  (Ind.)  52  L.  B.  A.  HOG:  Electric 
Appllnnee  Co.  v.  Cnlted  States  Fidelity  *  O. 
Co.  (WIb.)  S3  L.  B.  A.  009:  Ransdel  v.  Moore 
'Ind.)   63  L.  R.  A.  753;  and  Dally  r.  Ulnnick 
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371.  11  L.R.  a;486,  lBS.Vi.Z90;€leoeland, 
C.  C.  £  SI.  L.  R.  Co.  V.  Kelckam,  133  Ind. 
3411.  ID  L.  R.  A.  339,  33  N.  E.  110;  Hammond 
V.  Aorth  Kaitt}-n  R.  Co.  6  S.  C.  N.  S.  130,  24 
Am.  Rep.  407 ;  Blair  v.  Erie  R.  Co.  6G  N.  Y. 
313,  23  Am.  Rep.  E5. 

The  custody  of  the  maiiB  vhile  in  a  poat- 
olflee,  or  in  eomse  of  transmission  from 
point  to  point  by  a,  contractor  or  carrier,  is 
governed  by  the  law  of  bailments. 

2  Kent,  Com.  Uth  ed.  p.  1003,  •310; 
Storj-,  Bailments,  8th  ed.  chap.  6,  art.  8.  jj 
461-163,  pp.  3SU-iOO;  Shearm.  A  Redf.  Neg. 
4th  cd.  M  310,  321;  Behroyer  v.  hynch,  S 
Watts.  433;  Fitegerald  v,  BarriU,  106  Mass. 
446;  Ventral  K.  rf  Bkg.  Co.  v.  Lamplei/,  76 
Ala.  357,  S2  Am.  Rep.  334;  Sawyer  v.  Cone, 
17  Grstt.  230,  9S  Am.  Dec.  445;  Christy  v. 
Smith,,  23  Vt.  063;  Ford  v.  Parker,  4  Ohio 
St.  STO. 

The  duty  of  the  bailee  to  return  or  deliver 
property  aa  directed  at  the  terminatioD  of 
the  bailment,  hla  liability  for  negligent  in- 
iurr  to,  or  destruction  of,  property  while 
Miled,  by  failing  to  exercise  tjie  required 
degree  of  care,  and  his  liability  to  the  true 
owner  of  the  property  bailed,  no  matter  by 
whom  l>atled,  if  the  true  ownership  is  made 
known  to  the  bailee  before  the  required  de- 
livery of  the  property  or  a  Bettlement  for  the 
lose  or  destruction  of  the  property  while 
bailed,— .are  elementary. 

3  Am.  t  Eng.  Enc.  Law,  2d  ed.  p.  75S. 
Defendant  was  either  a  c<Mnmon  carrier  or 

a  bailee  for  hire,  or  under  a  statutory  obliga.- 
tion  to  carry  safely;  and,  in  any  case,  the 
mesBure  of  the  responsibility  and  liability  of 
the  defendant  ia  the  same,  where  the  loss  oc- 
curred through  the  negligence  of  dc^fendAnt. 

SatoyfT  V.  Cone,  17  Gratt.  ■24a,  90  Am. 
Dec.  445;  li'ibon  v.  Feverly,  2  N.  H.  646,  1 
Am.  Lead.  Cos.  (Hare  &  W.)  661;  Ceit-trai 
B.  S  Bky.  Co.  y.  Lampiey.  76  AU.  357,  62 
Am.  Rep.  334, 

Independent  contractors  with  the  govern- 
ment are  not  the  agents  of  the  government 
so  as  to  exempt  them  from  the  operations  of 
the  rule  of  res/jondeof  tvperior. 

Shearm.  A.  Rcdf.  Neg.  4th  ed.  t  325,  p. 
eSO;  Savyer  v.  Corse,  17  Gratt,  230,  89  Am. 
Dec.  445;  Central  B.  d  Bkg.  Co.  v.  Lamptey, 
76  Ala.  357,  62  Am, -Rep.  334. 

Upon  payment  of  a  loss  by  an  insurer,  he 
at  once  becomes  subrogated  to  all  the  rights 
of  the  insured,  against  one  whose  negligence 
or  wrong  doing  has  injured  or  destroyed  the 
property,  without  any  formal  assignment  or 
transfer  of  the  cause  of  action. 

24  Am.  &,  Eng.  Enc.  Law,  pp.  306,  30S;  2 
May,  Ins.  4th  ed.  i  4S4,  pp.  1051,  1062; 
Chicago  d  A.  R.  Co.  v.  Oleimy,  175  111.  233, 
61  N,  K.  896;  Chiekatavi  County  Farmerg' 
Mul.  F.  Int.  Co.  v.  WeUer,  98  Iowa,  734,  68 
N.  W.  443;  Hartford  F.  fn».  Co.  v.  Wabath 
B.  Co.  74  Mo.  App.  106;  Lumbermen'i  Mat. 
Ins.  Co.  V.  Kansas  City,  Ft.  S.  d  if.  R.  Co. 
149  Mo.  165,  50  S.  W.  2X1;  .Sims  v.  Mutual 
F.  Int.  Co.  101  Wia,  588,  77  N.  W.  910; 
United  States  y.  A.merican  Tobacco  Co.  168 
U.  B.  472,  41  L.  ed.  1033,  17  Sup.  Ct  Rep. 
619;  Liverpool  d  0.  W.  Sleain  Co.  v.  Phenvs 
Ins.  Co.  128  U.  S.  397,  462,  32  L.  ed.  788,  ;0B, 
SO  L.  R.  A. 


0  Sup.  Ct.  Itep.  460;  Hall  v.  Nashvilte  d  0.  ' 
II.  Co.  13  Wall.  307,  20  L.  cd.  504;  Faci/ie 
Coast  H.  S.  Co.  V.  Bonoro/i-H'ftt(iiey  Co.  36 
C.  C.  A.  135,  04  Fed.  IBl ;  The  Potomac,  105 
U.  S.  031,  nib  nom.  Tk«  PotoTnaa  v.  Cannon, 
2(^-L.  ed.  1195. 

A  contractor  for  carrying  the  mail,  or  car- 
rier of  mail,  IB  liable  to  the  owner  of  mail 
lost  or  ilestroyed  through  the  negligence  of 
such  contractor  or  carrier. 

Teal  V.  Felton,  12  Itow.  284,  13  L.  ed. 
990;  Diinlop  y.  Munroe,  7  Crunch,  204,  3  L. 
ed.  337 ;  Itaialer  v.  Oiivtr,  B7  Ala.  710,  12  So. 
238;  Keenan  v.  Soutkviorth,  110  Mtiaa.  474, 
14  Am.  Rep,  813;  Coleman  v.  Fraeier,  i 
Rich.  L.  146,  53  Am.  Dec.  727;  Bolan  v.  Wil- 
lianiKon,  2  Bay.  651;  Wiggins  v.  UathOKay, 
fl  Barb.  832;  MamceU  t.  M'llvoy,  2  Bibb, 
211. 

No  contractual  relation  Is  necesMiy  in  or- 
der to  raise  a  legal  obligation  in  one  person 
to  take  care  for  tjie  safety  of  another. 

1  Thomp.  Neg.  }|  4-6;  Price  v.  Pennsyl- 
rania  R.  Co.  113  U.  S.  218,  23  L.  ed.  080,  S 
Sup.  Ct.  Rep,  427;  Uissoiiri  v.  Andriano, 
138  U,  S,  407,  34  L.  ed.  1013.  11  Sup.  Ct 
Rep.  385. 

First,  as  to  the  principal:  To  make  the 
principal  liable  for  the  acta  of  all  his  agents 
and  employees  when  working  for  bis  benefit, 
within  the  scope  of  their  employment, 
whether  such  agents  and  employees  are  em- 
ployed and  directed  by  himself  personally  op 
by  an  intermediate  agent  appointed  by  him- 
self, because  all  that  is  done  by  all  of  these 
igeuts  is,  in  contemplation  of  1a.w,  done  l^ 
he  principal,  which  is  expre^ed  by  the  legal 
najtim,  "Qui  facit  per  alium  facit  per  se. 

Second,  as  to  an  intermediate  agent:  To 
exempt  or  relieve  an  intermediate  agent  from 
liability  for  the  nets  or  omissionB  of  a  Bubor- 
dinate  agent,  employed  by  him  or  acting  un- 
der his  direction,  where  the  employment  of 
the  subordinate  was  authorized  by  the  prin- 
cipal, because  all  were  acting  for  the  benefit 
of,  and  in  privity  with,  one  common  princi- 
pal,' and  the  intermediate  agent  was  onl^  the 
representative  of  the  principal. 

Uovernment  c<Hitractors  are  subject  to  lia- 
bility for  the  default,  misfeasance,  or  n^li- 
gence  of  their  employees,  under  the  rule  of 
respondpat  superior, 

Harrison  v.  Hughes,  110  Fed.  645;  Robin- 
son V.  Chamberlain,  34  N.  Y.  380,  90  Am. 
Dec.  713. 

Messrs.  Oarroll  Wrlsht  and  Jolm  Z. 
Dille,  for  appellee: 

The  government  detennineo  that  a  land- 
grant  company  shall  carry  the  mail,  and 
the  pay  to  be  received  thereftyr,  by  virtue 
of  a  provioua  contract  giving  that  right. 

JarkgonvitU,  P.  d  M.  R.  Co.  t.  United 
States,  lie  U.  S.  026,  30  L.  ed.  273,  7  Sup. 
Ct.  Bep.  48;  United  States  v.  Alabama  G.  S. 
R.  Co.  142  U.  S.  016.  35  L.  cd.  1134,  12  Sup. 
Ct.  Rop.  308;  United  States  r.  Central  P.  R. 
Co.  118  U.  S.  235,  30  L.  ed,  173,  6  Sup.  Ct 
Rep.  1033. 

As  to  all  other  railroads,  no  authority  ia 
vested  in  the  government  to  require  the  serv- 
ice without  pay,  or  to  fix  the  amount  of 
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pay.     Contmct  involves  consent,  and  with- 
out consent  there  can  be  no  contrail 

UintteapclU  A  8l.  L.  R.  Co.  v.  United 
States,  24  Ot.  CI.  .'JSO;  Eastern  B.  Co.  V. 
Unital  Slalen,  ]2D  U.  S.  3ftl,  32  L.  ed.  730, 
»  Sup.  Ct.  Kep.  320. 

Tlie  defendajit'i  duty,  whatever  that  may 
b*^  arising  out  of  the  contract,  and  the 
plaintilf's  cause  of  action,  if  he  has  one, 
arising  from  such  contract,  it  is  incumbent 
on  the  plaintilT  to  piead  the  contract,  and 
the  breficb  thereof  resulting  in  hU  injury 
and  daioHge. 

T>-raa  <f  P.  R.  Co.  v.  United  Slalet,  28  Ct. 
CI.  370. 

Tliid  contract  Is  between  the  goTemment 
and  the  defendant.  A  contract  can  only  be 
enforced  by  a  party  tJiereto,  or  bis  privy. 

Electiio  Appitanee  Co.  v.  United  State* 
yidelily  A  G.  Co.  110  Wis.  434,  G3  I^  R.  A. 
009,  85  N.  W.  648;  Vroaman  v.  Tamer,  69 
N.  Y.  280,  25  Am.  Rep.  IBS;  Fcrrie  ».  Careon 
Water  Co.  IS  Nev.  44,  40  Am.  Rep.  48S;  Bur- 
ton V.  Larkin,  3d  Kan.  240,  6D  Am.  Rep.  541, 
13  Pac.  3»8;  Parker  v.  Jeffery,  28  Or.  IBS, 
37  Pa.c.  712;  Thonuit  Mfg.  Go.  v.  Proffcer,  85 
Ark.  27.  44  S.  W.  218;  AndL-rton  v.  Fifiyer- 
oW,  21  Fed.  287;  Austin  v.  Beligman,  21 
Blatfhf.  SOS,  18  Fed.  519;  Montgomery  v. 
Rie(,  15  Utah,  41)5,  60  Pac.  023;  Wright  v. 
Terry,  23  Fla.  180,  2  So.  6 ;  Jefferton  v.  Asch, 
53  Minn.  448,  25  L.  R.  A.  237,  5S  N.  W.  S04; 
German  State  Bank  v.  Northtreslem  Wdjw 
d  Light  Co.  104  Iowa,  717,  74  N.  W. 
narit  Y.  Clinton  Wateru>orkii  Co.  64  Iowa, 
50,  37  Am.  Rep.  185,  6  N.  W.  120;  Becker  v. 
Kenkuk  Watencorke,  79  Iowa,  41B,  44  N.  W. 
804  ;  Huirsmon  V.  Trenton  Wafer  Co.  119  Mo. 
304,  23  L.  R.  A.  148,  24  S.  W.  784;  ifo(i  v. 
Ckern/valc  Water  £  Mfg.  Co.  48  Kan.  12,  IB 
L.  R.  A.  375,  28  Pac.  S89;  Fowler  v.  Athena 
City  Watenporkt  Co.  83  Ga.  219,  9  8.  E. 
073;  Pitch  T.  Seymotlr  Water  Co.  139  Ind. 
214,  37  N.  E.  982;  Eaton  v.  Fairbury  Water- 
KOika  Co.  37  Neb.  540,  21  L.  R.  A.  653,  66 
N.  W.  201 ;  KickertoH  v.  Bridgeport  Hydrau- 
lie  Co.  46  Conn.  24,  33  Am.  Rep.  1;  Bayea 
y.  Oshkoth,  33  Wis.  314,  14  Am.  Rep.  780; 
Boiton  Bafe-Depoait  d  T.  Co.  v.  Salem  Water 
Co.  94  Ped.  233;  Cennan  State  Bank  v.  Min- 
neapolia,  81.  P.  A  S.  Ste.  M.  R.  Co.  113  Fed. 
414. 


Daeoiai,  J.,  delivered  the  opinion  of  the 
court: 

Defendant,  a.  corporation  organized  under 
the  laws  of  this  Btat«  for  the  purpose  of  c^ 
erating  a  railway,  waa  in  March  of  the  year 
1899  maintaining  a  line  of  roail  in  the  ctate 
ol  Kansas,  and  was  carrying  the  United 
States  mail  In  ita  passenger  trains  operated 
over  said  road,  punnant  to  the  following 


Post-Office  I>spartnient. 

OfSce  of  tbe  Second  Assistimt  Postmaster 

General. 

Qeneral  Railway  Adiuatnient  Division. 

Washington,  D.  C,  Sept.  30,  1898. 

Sir:— 

The  compenaatioa  for  the  transportation 
of  mails,  [etc.],  on  route  No.  166,  075,  be- 
fiS  L.  R.  A. 


tween  Saint  Joseph,  Vo.,  and  liberal,  Kan., 
has  been  fixed  from  July  1st,  18M,  to  June 
30th,  1002,  under  acts  of  Man;h  3,  1873, 
July  12,  IBTS,  and  June  17th,  1S78,  upon 
returns  showiog  tlie  amount  and  riiaracter 
of  the  service  for  thirty  successive  worlung 
days,  commencing  April  E,  1898,  at  the  rate 
of,  [etc.] ;  .  .  .  and  pa;  ia  also  allowed 
for  the  use  of  R.  P.  0.  care  from  July  1,  1S98, 
at  the  rate  of,  [etc.]  .  .  .  This  adjust- 
ment is  subject  to  future  orders  and  to  fines 
and  deductions,  and  is  based  on  a  service  of 
not  less  than  six  round  trips  per  week. 
Veiy  respect  fully, 

W.  S.  Shallenberger, 
2d  Asst.  P.  M.  General. 
Mr.  W.  Q.  Purdy,  V.  Prea.  Chicago,  Rode 
Island,  A  Pacillc  Railway  Co.,  Chicago,  IIL 

On  the  10th  day  of  March,  1809,  tbe  Na- 
tional Bank  of  Kansas  City,  Missouri,  caused 
a  package  containing  22,000  in  curraicy  to 
be  registered  by  and  delivered  to  the  poetof- 
flce  authorities  in  Kansas  City,  Missouri, 
for  transmission  ia  the  United  States  mails 
to  the  Kinsley  Bank,  of  Kinsley,  Kansas. 
This  package  was  delivered  in  due  course 
to  the  United  States  mail  car  operated  by 
defendant  company,  and  taken  in  char^  by 
the  mail  clerks  in  said  ear  for  carriage  to  its 
destination.  On  the  17th  day  of  March,  the 
train,  of  which  this  mail  car  was  a  part,  wan 
wrecked  at  Volland,  in  the  Ktate  of  Kansas, 
through  the  negligence  of  defendant's  em- 
ployees in  the  construction  and  operation  of 
a  switch  in  its  yards  at  said  town,  and  in 
running  the  train  of  which  the  mail  car  was 
a  part  at  too  high  a  rate  of  speed.  Tbe 
Kinsley  Bank  was  insured  against  loss  of 
this  character  by  the  Bankers  Mutual  Cas- 
ualty Company,  and  the  plaintiff  reinsured 
the  risk  assumed  by  the  casualty  company. 


the  Kinsley  Bank  for  the  amount  of  its  loss. 
The  policy  of  insurojice  issued  by  the  cas- 
ualty company  contained  this  stipulation: 
"In  all  cases  of  loss,  when  it  shall  be  claimed 
by  the  Bankers'  Mutual  Casualty  Company 
that  the  carrier  or  other  party  in  whose  cus- 
tody the  property  may  be  at  the  time  of 
such  loss  is  or  may  be'liable,  then  the  as- 
sured shall,  at  the  request  of  this  company 
or  its  agents,  assign  and  subrogate  all  their 
rights  and  claims  to  this  company,  to  an 
amount  not  exceeding  the  sum  paid  by  said 
company."  And  in  the  policy  issued  by  the 
plaintiff,  we  find  thia  provision:  "It  is  the 
intent  of  this  insurance  to  fully  indemnify 
the  reassured  for  any  and  all  losses  and 
damages  caused  by  the  perils  insured 
against,  but  in  case  of  loss  it  shall  be  law- 
ful and  necessary  for  the  reassured  to  sue, 
labor,  and  travel  for,  in,  and  about  the  de- 
fense, safeguard,  and  recovery  of  the  prop- 
erty hereby  assured,  without  prejudice  to 
this  insurance ;  and  upon  tbe  payment  of 
any  loss  under  this  policy,  the  assured  or 
their  assigns,  in  consideration  thereof,  agree 
to  convey  to  the  said  Boston  Marine  Insur- 
ance Co.  tbe  unencumbered  title  in  tbe  prop- 
erty lost.  BB  ^wolute  owner  thereof,  and  to 
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render  fli!  BMiBUnoe  la  Ui«  racovery,  ras- 
Bue,  or  repldceinent  of  uid  propert;,  where 
poBsible."  After  plaintiff  bad  paid  the  Iobb, 
it  received  the  toUowiog  instiuments  of  aa- 
■ignment: 

To  all  perBOtu  coming  into  possession  of  a 
certain  packsige  of  currency,  or  any  p»rt 
thereof,  Bbipfwd  by  tbe  National  ^sk  of 
Conmierce,  of  the  town  of  Kansas  City,  Ho., 
unto  Kinsley  Bonk,  in  town  of  Kinsley,  state 
of  Kansas,  by  ra[iBtered  mail,  on  Mardi  16, 
1899:  You  Hill  c^ver  same  to  the  Bankers' 
Mutual  Casualty  Co.,  or  their  order,  on  pre- 
sentation hereof.  Kinsley  Bank, 
by  F.  B.  Hine,  Coahier. 

Deliver  the  above  package  to  tbe  Boston 
InveBtment  Co. 

Bankers'  Mutual  Casualty  Co., 
by  A.  U.  Quint,  Treasurer. 

State  of  Kansas,   ) 
County  of  Edwards,  j 

Know  all  men  by  these  presents,  that  we, 
Kinaley  Bank,  hereby  aasign,  transfer,  and 
set  over  unto  the  Bankers'  Mutual  Casually 
Co.,  or  tbcir  order,  all  our  right,  title,  and 
interest  in  any  and  all  of  the  tnon^  con- 
tained in  tbe  package  shipped  by  registered 
mail  on  tbe  I6th  day  of  March,  180S,  by  tbe 
National  Bank  of  Conuneroe,  of  the  town  of 
Kansas  City,  Mo.,  unto  the  Kinsley  Bonk, 
town  of  Kinsley,  state  of  Kansas,  and  here- 
by authorize  tiie  Bankers'  Mutual  Casualty 
Co.,  or  their  assigns,  to  maintain  action  in 
their  own  name  to  recover  any  or  all  of  said 
money,  with  the  same  rights  and  powers  as 
we  onrselvea  could  do  it. 

Kinsley  Bank, 
l^  F.  B^JIioe,  Cashier. 

Tbe  action  is  to  recover  tbe  amount  of  the 
kisa  from  the  i-ailway  company,  on  tbe  theoiy 
tliat  it  was  under  a  duty  to  tbe  Kinsley  Bonk 
to  safely  carry  all  proper  mailable  material 
properly  addressed  to  it,  and  that  plaintiff 
IS  either  the  assignee  of  the  Kinsley  Bonk, 
or,  having  paid  the  loss,  is  entitled  to  be 
subrogated  to  the  rights  of  that  bank  against 
the  railway  company.  This  duty  is  said  to 
arise  both  by  statute  and  by  contract  be- 
tween the  United  states  government  and  the 
defendant  uompany.  We  must  assume,  for 
tbe  purposes  of  the  cose,  that  defendant's 
employees  were  n^ligent.  both  in  the  opera- 
tion of  the  train,  and  in  the  operation  of  tbe 
switch ;  hut  something  more  is  necessary  to 
create  liability.  Actionable  negligence  con- 
sists, not  onl^  in  some  careless  or  reckless 
act  of  commission  or  omission,  but  there 
must  also  be  found  a  breach  of  duty,  created 
or  imposed  by  law,  owing  to  tbe  party  in- 
jured, from  him  who  was  guilty  of  the  neg- 
ligent act.  This  duty  may  be  general  and 
owing  to  everybody,  or  it  may  be  particular 
and  owing  to  a  single  individual  only,  by 
reason  of  his  peculiar  position;  and  in  every 
instance  tbe  complainmg  party  must  point 
out  how  the  duty  arose  which  is  charged  to 
have  been  neglected.  Cooley,  Torts,  2d  ed, 
pp.  TBI-TSS.  The  defendant,  as  a  common 
carrier  of  freight  and  passengers,  was  under 
fiO  L.  B.  A. 


a  general  duty  to  eveijone  vrbom  it  tmder- 
to^  to  serve  in  either  capacity.  It  mi^ht 
also  assume  particular  duties  to  single  in- 
dividuals by  reason  of  contract  relations; 
and  tbe  first  question  which  arises  in  the 
*  t.  Was  it  under  any  duty,  either  gen- 
r  particular,  to  the  Kinsley  BuikT 
And  if  BO,  what  was  the  nature  of  that  dutyl 
Under  authority  conferred  by  the  Consti- 
tution to  establish  postofflcee  and  post  roads 
(U.  S.  Const,  art.  1,  B  8.  I  7),  the  general 
government  has  undertaken  the  business  of 
transmitting,  distributing,  and  delivering  all 
mail  matter.  It  has  a  monopoly  on  this 
business,  which   it  enforces   by  appropriate 


ter  is  carried  by  it.  With  reference  to  rail- 
ways, we  And  the  following  material  provi- 
sions in  the  Kevised  Statutes  of  the  United 
States: 

"See.  3060  (U.  8.  Comp.  Stat.  IflOl,  p. 
2718).  If  the  postmaster  general  is  unable 
to  contract  for  carrying  the  mail  on  any 
railway  route  at  a  compensation  not  ex- 
ceeding the  maximum  rat^  herein  provided, 
for  what  ho  may  deem  a  reasonable  and 

r  compensatimi,  he  may  separate  the  letter 
mail  from  the  other  mail,  and  contract,  eith- 
ith  or  without  advertising,  for  carrying 
such  letter  mail,  by  horse  express  or  other- 
wise, at  tbe  greal^t  speed  that  can  reason- 
ably be  obtained,  and  for  carrying  the  other 
mail  in  wagons  txc  otherwise  at  a  slower  rote 

"SecTiMO  (U.  8.  Comp.  StaL  1001,  p. 
2719).  Every  railway  company  carrying 
the  mail  shall  carry  on  any  train  which  may 
run  over  its  road,  and  without  estra  charge 
therefor,  all  mailable  matter  directed  to  be 
carried  thereon,  with  the  person  in  charge 
of  tbe  some. 


United  States  have  furnished  aid  by  grant 
of  lands,  right  of  way,  or  otherwise,  shall 
cany  the  mail  at  such  prices  as  Congress 
niay  by  law  provide;  and  until  such  price 
is  fixed  by  law,  the  postmaster  general  may 
flx  the  rate  of  compensation. 

"Sec.  4002  (U.  a.  Comp.  Stat  1901,  p. 
2719).  The  postmaster  geueral  Is  author- 
ized and  directed  to  readjust  the  compensa- 
tion hereafter  to  be  paid,  for  the  transpor- 
tation of  mails  on  railroad  routes,  upon  the 
conditions  and  at  the  rates  hereinafter  men- 
tioned: First.  That  the  mails  shall  be  con- 
veyed with  duo  frequency  and  speed;  and 
that  sufficient  and  Buitnble  room,  fixtures, 
and  furniture,  in  a  car  or  apartment  proper- 
ly lighted  and  warmed,  shall  be  provided  for 
route  agents  to  accompany  and  distribute 
the  mails.  Second.  That  tbe  pay  per  mile 
per  annum   shall   not  exceed   the  following 

In  addition  to  this,  Congrcioi  in  the  year 
1870  passed  an  act  which  provided  that  the 
postmaster  general  should  in  all  cases  de- 
cide upon  which  tr&in  and  in  what  manner 
mails  should  be  conveyed.  1  U.  8.  Rev.  Stat. 
Supp.  pp.  245,  250.  The  Be\-iaed  Statutes 
also  provide  in  substance,  that  all  railrooda 
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or  parta  of  railroads  which  *ie  now  or  may 
hereafter  be  in  operation  nre  poat  roada,  and 
tliat  the  poatmaiter  general  Bball  provide 
for  the  carrying  of  the  mails  on  all  roads  es- 
tablished by  law  as  often  a«  he,  having  due 
regard  to  productiveness  and  other  circum- 
stances, may  think  proper.  U.  S.  Rev.  Stat. 
is  30U4,  SSaS  (U.  S.  Comp.  Stat.  1901,  pp. 
2707,  2703). 

I'laintilT  contends  that  these  statutes  im- 
poae  on  all  railways  the  duty  of  carrying 
United  States  mail,  while  defendant  argues 
tJiat  two  classes  of  railroads  nre  recognized : 
First,  "land-grant  roads,"  and,  second,  roads 
which  did  not  receive  aid  in  that  form ; 
and  that,  as  to  the  Hrst,  there  Is  an  absolute 
duty  resting  upon  them  to  carry  the  mails, 
and,  as  to  The  second,  the  matter  is  simply 
one  of  contract,  there  being  no  duty  resting 
upoa  them  in  the  absence  of  agreement.  The 
authorities,  in  a  measure,  at  least,  seen)  to 
support  appellee's  contention.  Eaalern  R. 
Co.  V.  United  Stales,  129  U,  S.  391,  32  L.  ed. 
730,  9  Sup.  Ct.  Jtep.  320;  Minneapolis  d  St. 
h.  H.  Co.  V.  United  States,  24  Ct.  CI.  350; 
Vailed  Stutes  v.  Alabama  O.  B.  R.  Oo.  142 
U.  8.  615,  35  L.  ed.  IIM,  12  Sup.  Ct.  Rep. 
306;  United  Btatet  ».  Central  P.  R.  Co.  118 
U.  S.  235,  30  L.  ed.  173,  6  Sup.  Ct.  Rep.  1038. 
Rut,  however  this  may  be, — and  we  make  no 
definite  pronouncement  on  the  point, — the 
conclusion  reached  does  not  determine  the 
nature  of  defendant's  duty.  The  whole  mat- 
ter, in  either  event,  seems  to  be  relegated, 
under  certain  limitations,  to  the  postmsBter 
general ;  and  he  acts  for  and  on  behalf  of 
the  u^'norul  government.  The  duty,  then, 
whether  created  by  statute  or  arising  out  of 
contract,  is  to  the  government;  and  railroad 
companies,  in  carrying  the  mails,  are  agents 
of  the  government,  in  the  exercise  of  a  pub- 
lic function.  Neither  the  sender  nor  the  ad- 
dressee of  mail  matter  has  any  contract  with 
the  railway  company;  nor  does  the  one  de- 
liver bo,  nor  the  otlier  receive  such  matter 
from,  the  railway  company.  The  railway 
company  does  not  carry  for  individuals,  nor 
receive  any  compensation  from  them.  Let- 
ters and  packages  are  inclosed  in  govern- 
ment mail  bags,  secured  by  locks  provided  by 
the  government,  taken  in  charge  by  agentj 
ot  the  government,  delivered  by  these  to 
other  agents  of  the  government  in  cars  of 
such  character  as  the  general  government  re- 
quires, handled  by  government  agents  with- 
in these  cars,  and  by  them  delivered  to  other 
agents  of  the  government  for  transmission  or 
delivery  to  the  addressees.  Mailable  matter 
is  at  all  times  in  charge  of  government  ap- 
pointees or  contractors.  Railroads,  as  car- 
riers of  the  mail,  have  no  knowledge  of  the 
contents  of  the  mail  sacks,  and  no  authority 
or  right  to  control  these  sacks,  except  to  obey 
the  instructions  of  the  po^tofEce  department. 
In  so  far  as  they  handle  the  mail,  they  are 
simply  instrumentalities  of  the  government 
for  the  performance  of  a  public  function, 
and  are  neither  common  nor  private  carriers 
for  the  government  or  ttie  individual.  There 
is  no  contract  between  the  carrier  and  the 
individual,  and  no  duty  oivin^  from  the  one  | 
to  the  other,  except  as  that  other  is  an  in- 
fiD  I^  U.  A. 


tegral  part  of  Qm  wlude  people^  Tber*  is 
no  privity  whatever  brtwcMi  the  individual 

and  the  railway  company  in  the  carriage  of 
mail,  and,  as  the  railway  baa  no  control 
thereof,  and  cannot  direct  as  to  how  it  shall 
be  handled,  while  on  the  train,  it  would  be 
moat  unjust  to  hold  it  responsible  to  the  in- 
dividnal  addressee.  Manifestly,  the  railway 
is  neither  a.  common,  nor  a  private,  carrier 
for  the  individual.  It  neither  receives  nor 
undertakes  to  deliver  any  of  the  letters  w 
packages  carried  over  its  line.  They  are  re- 
ceived by  the  government  or  its  agents,  which 
undertakes  to  deliver  thero  at  tSeit  destina- 
tion. The  railway  company  is  not,  as  we 
understand  it,  a  bailee  of  the  matter  ear- 
I'ied  by  it;  that  is,  a  bailee  in  the  ordinary 
sense.  Neither  the  sender  of  the  letter  nor 
the  government  delivera  mail  to  the  railway 
company.  It  is  at  all  times  in  charge  of 
oDicers  and  agents  of  the  government.  The 
railway  company  simply  has  charge  of  the 
car  in  which  the  mails  are  carried,  and  ita 
responsibility  with  respect  thereto  is  to  Um 
general  government  ilutlir  v.  Chicago,  M. 
A  8t.  F.  It.  Co.  61  Wis.  326,  60  Am.  Rep.  141, 
21  N.  W.  223.  Nor  do  we  think  the  rela- 
tion of  master  and  servant  exists  between 
the  sender  or  addressee  of  mail  matter  and 
the  railway  company.  To  the  existence  of 
this  i-elatinn  it  is  necessary  that  the  master 
(the  individual)  have  complete  control  ai 
the  servant  (the  railway  company)  ;  that  is, 
that  he  have  the  right  to  say,  not  only  what 
shall  be  done,  but  now  it  should  he  accom- 
plished. The«e  dements  are  not  present  in 
the  case  now  before  us. 

Defendant's  liability,  then,  must  be  predi- 
cated upon  contract,  or  arise  out  of  a  duty 
created  by  statute.  The  contract  in  thin 
case  was  made  by  the  general  government  for 
the  benefit  of  the  public,  and  mediately  for 
individuals,  and  not  distributively  for  indi- 
viduals and  indirectly  for  the  public.  The 
Kinsley  Bank  was  a  stranger  to  this  con- 
tract, and  it  was  not  mode  for  its  benefit. 
True,  it  had  an  indirect  interest  in  the  per- 
fomuuice  of  the  ccmtract,  as  hod  all  who  had 
occasion  to  use  the  mails  being  carried  over 
defendant's  line  of  road;  but  this  interest 
was  not  sufficient  to  constitute  a  privity, 
which  must  exist,  either  directly  or  by  sub- 
stitution, in  order  to  give  it  a  right  of  action 
upon  the  contract  farker  v.  Jcffery,  26  Or. 
lau,  37  Pac.  712;  Oertaan  Slate  Bank  r. 
Norlhicealeiit  Water  it  Light  Co.  104  Iowa. 
717,  74  N.  VV.  685;  Davis  v.  Ciinlon  Water- 
icorks  Co.  54  Iowa,  60,  37  Am.  Rep.  1S5,  0  N. 
W.  12li;  Becker  v.  Keokuk  Wateruxrka,  78 
Iowa,  419,  44  N.  W.  694.  It  is  clear,  we 
think,  there  can  be  no  action  against  the  de- 
fendant founded  upon  contrncL 

We  are  also  constrained  to  hold,  as  here- 
tofore indicated,  that  defendant,  in  carry- 
ing the  jnails,  is  neither  a  private,  nor  a 
common,  carrier.  It  owed  no  duty  to  the 
sender  or  to  the  addressee  of  mail  matter. 
The  law  had  made  it  an  insLru mentality  of 
government  for  the  performance  of  acta  in 
execution  of  functions  assumed  and  con- 
trolled by  it.  It  received  its  compensation 
from  tlie  government,  and,  at  most,  is  a  pub- 
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lie  agent  or  ugen^,  discharging  public  du- 
ties. What  is  the  liability  of  such  an  offi- 
cer or  agent  I  If  it  owes  no  duty  to  the  in- 
dividual, it  incurs  no  iiahllity  to  him,  even 
though  the  individual  may  have  been  injured 
1^  ita  action  or  nonaction.  And  the  mere 
fact  tliat  an  individual  bas  austained  injury 
by  reason  of  tbe  act  of  a  public  olEcer  i%  not 
enough  to  create  a  right  of  actioti  in  that  in- 
dividual. Jfo«<  V.  Cummings,  44  Micb.  359, 
6  N.  W.  S43;  Butler  v.  Kent,  19  Johna.  223, 
W  Am.  Dec  21B;  Slate  ea  rel.  Travellert' 
Int.  Co.  V.  Harris,  89  Ind.  363,  40  Ma.  Rep. 
169.  To  sustain  a  right  of  action  by  a  pri- 
vate individual  as  egsinat  a  public  officer,  it 
muat  not  only  appear  that  the  duty  violated 
was  one  owing  to  individuals,  but  the  indi- 
vidual must  show  Booie  reason  why  be  singles 
himself  out  BE  the  party  injured.  Hoes  v. 
Cumminge,  44  Mich.  358,  6  N.  W.  843.  Gov- 
ernmental duties  in  the  exercise  of  consti- 
tutional powers  ai^  owing  to  the  public; 
and,  as  a  general  rule,  no  public  officer  or 
agency  charged  with  the  oiercise  of  gov- 
ernmental functions,  such  aa  are  involved  in 
this  case,  can  bo  called  upon  to  ftnewer  in  a 
private  action  Ita  the  manner  Id  which  that 
authority  bas  been  eKercised.  But  in  some 
cases,  if  the  duty  is  purely  ministeriaj,  and 
is  one  in  whidi  individuals  have  a.  special 
terest,  they  may  be  liable  for  neglect  or 
fault  in  tbe  perfomance  of  such  duty.  Sven 
where  thia  esceptjon  prevails  it  must  *-- 
abown  that  the  party  sought  to  be  charf^ 
was  himself  guilty  of  some  neglect  of  duty 
to  the  individual,  and  he  saonot  be  charged 
with  the  negligence  or  diVanlt  of  bis  agent 
iiMWSsarily  emplccred  in  the  work,  lieney 
Dockt  d  Harbour  Board  v.  OibbM,  11  H.  L. 
Gaa.  680;  Wobh  v.  Noid  York  i  B.  Biidgt 
06  N.  y.  427.  In  other  words,  the  maxin: 
Satpondeat  tttperior,  does  not  obtain,  i 
public  officer  or  agei^  who  has  eserdsed  oi 
dinary  care  in  the  selection  of  competent 
subordinates  is  not  responsible  for  tbe  mia- 
feasance  or  positive  wrongs,  or  for  the  non- 
feasance or  nf^tigeoce,  of  these  subordinates 
Sroperly  emplc^ed  by  or  under  him  in  the 
ischarge  of  hia  official  duties.  Robertaini 
y.  Siehtl,  127  U.  S.  GOT,  32  L.  ed.  203,  8  Sup. 
Ct.  Itep.  1280.  To  charge  a  public  officer  tw 
the  n«(ligent  performance  of  a  ministerial 
duty,  it  must  appear,  not  only  that  the  indi 
vidulkl  has  a  distinct  and  direct  interest  i 
iU  performance,  but  also  a  l^al  right  to  r< 

auire  its  performance.  Hence,  when  the 
uty  is  one  owing  solely  to  the  public,  al- 
though the  individual  may  have  a  mediate 
interest  therein,  no  liability  is  incurred  ' 
tbe  individual,  however  much  he  may  be 
jnred.  Btlava  v.  Jonea,  83  Ala.  130,  3  . 
317.  This  rule,  also,  hsa  some  ezoeptiona, 
which  find  place  under  the  maxim.  Bio  utere 
ttto,  etc.  But  none  of  these  exceptions  ap- 
plyto  this  casB. 

These  mles  and  erceptions  will  harmonize 
and  fully  explain  moat,  if  not  all,  of  the  cases 
«ltcd  by  eouuse!.  Thus  a  postmaster  or  cleric 
who  personally  receives  a  letter  from  an  ii 
dividual  owes  that  individual  a  duty,  an 
la  liable  for  its  nonpeTfornuince,  or  tor  h 
n^ligant  acts  in  connection  therewith.  This 
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is  because  be  becomes,  in  a  a 

for  tl 

when  the  postmaster,  clerk,  m:  carrier  re- 
ceives a  letter  or  package  for'  delivery  to  a 
private  individual.  See  Christy  v.  8mith, 
23  Vt.  063;  Ford  v.  Parker,  4  Ohio  St.  576; 
Coleinun  v.  Frasiei;  4  Rich.  L.  146,  53  Am. 
Dec,  727;  Maiticell  v.  U'llvo]/,  2  Bibb,  211; 
Fitzgerald  v.  Barrill,  100  Mass.  446;  Baialer 
V.  Oliver,  97  Ala.  710,  12  So.  238;  Sawyer 
V.  Corte,  17  Oratt.  230,  09  Am.  Dec.  445; 
Central  R.  de  Bkg.  Co.  v.  LampUy,  76  Ala. 
357,  62  Am.  Rep.  334;  Joalyn  v.  King,  27 
Neb.  38,  4  L.  E.  A.  457,  42  N.  W.  750.  A 
railway  mail  or  postal  cleric  is  also  held  to 
be  a  passenger  while  riding  on  trains,  and 
entitled  to  protection  as  such.  This  is  be- 
cause he  is  rightfidly  on  the  t^rain,  and  pei' 
Bonally  entitled  to  all  the  rights  of  a  pas- 
senger. Philadelphia  d  R.  R.  Co.  v.  Derby, 
14  Haw.  486,  14  L.  ed.  600;  SeyboU  v.  Neu 
York,  L.  E.  &  TP.  R.  Co.  96  N.  Y.  663,  47  Am. 
Bep.  75;  Magoffin  v.  Uittourl  P.  R.  Co.  102 
Mo.  640,  16  S.  W.  70;  Mellor  v.  Mtttouri  P. 
R.  Co.  105  Mo.  456,  10  L.  R.  A.  36,  16  8.  W. 
849 ;  Sou»ton  A  T.  C.  R.  Co.  v.  Hampton,  64 
Tea.  427;  Oulf,  C.  <£  8.  F.  R.  Co.  v.  WiUon, 
79  Tex.  371,  II  L.  R.  A.  480,  16  8.  W.  280; 
CUvelamd.  C.  0.  d  8t.  L.  B.  Co.  v.  Ket^umi, 
133  Ind.  346,  19  h.  R.  A.  339,  33  N.  E.  116; 
Baltimore  if  0.  S.  Co.  v.  Stale  tue  of  Wiley, 
72  Md.  36,  6  L.  R.  A.  TOO,  IB  Atl.  1107; 
Laicton  v.  Waite,  103  Wis.  244,  tub  nont. 
Laicton  v.  Ohaton,  45  L.  R.  A.  010,  79  N.  W. 
321.  Rut  see,  in  thia  connection.  Price  T. 
Peiijuyhania  R.  Co.  113  U.  S.  218,  2S  L.  ed. 
080,  6  Sup.  Ct.  R^.  427. 

if,  then,  tbe  doctrine  of  regpondeat  auper- 
for  doea  not  apply, —  and  we  think  it  doa 
not, — defendant,  if  responsible  at  all,  is  lia- 
ble only  for  ita  own  personal  n^ligence. 
That  Is  to  say,  it  must  be  shown  that  the  cor- 
poration itself  did  or  neglected  to  do  some 
act  which  was  required  of  it  in  the  exercise 
of  ordinary  care.  If  the  defendant  were  an 
individual,  instead  of  a  corporation,  the  case 
would  not  be  difficult  of  aolution ;  but  as  it 
is  a  corporation,  and  can  act  only  through 
agents,  there  is  always  some  difficulty  in  de- 
termining whether  or  not  the  act  complained 
of  was  its  act,  or  the  act  of  a  mere  subordi- 
nate. If  it  used  ordinary  care  to  supply  suit- 
able cars  and  a  sufficient  number  of  compe- 
tent employees  for  the  work,  it  fulfilled  its 
duty,  and  it  is  not  liable  for  the  negligence 
of  subordinate  employees  to  whom  it  must 
of  necessity  delegate  ita  work.  Now,  tbe 
negligence  charged  is  not  a  failure  to  per- 
form any  of  these  duties,  bnt  the  neglect  and 
default  of  its  employees  charged  with  tbe 
operation  of  traina  and  care  of  awitches.  Tbe 
work  required  of  these  subordinates  could 
all  be  properly  delegated,  and  none  of  these 
employees  were  vice  principals.  They  were 
DO^  in  the  work  thqr  were  performing,  the 
(liter  ego  of  the  defendant.  Rvcn  if  the  rulea 
contended  for  by  appellant  are  to  be  applied, 
we  do  not  think  a.  cause  of  action  is  stated. 

Our  conclusions  Bnd  some  support  in  Con- 
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imU  t.  ToorhMt,  13  Ohio,  523,  42  Am.  Dee. 
20(1;  Htttehint  v.  fntcA^etl,  22  N.  H.  262,  S3 
Am.  Deo.  248,  ITie  only  cue  directly  in 
point  U  Uvrmgn  Stale  Bank  t.  Minneapalu, 
81.  P.  a  B.  8te.  M.  R.  Co.  113  F«d.  414, 
which  we  uDdentand  has  reoently  bi«ii  af- 
ftrmed  hy  the  United  Gtates  circuit  court 
of  ftppeali  for  this  circuit.     That  case  ia  in 


line  with  our  holding,  and  we  approve  of  the 
reasoning  therein. 

These  cODClueiona  render  ft  mmeceeaary 
Uiat  we  consider  the  other  poinU  nude  I7 
appellee    regarding   plaintiff's   right   to   fc- 

I  ri|^t,  and 


WASHINGTON  SUPREME  OOtntT. 


JOHN  DAVIS  &  COBiPANT  rt  al.,  Retpt: 


..Wai!!... 


..) 


1.  That  a  ea«e  baa  not  been  dlatf»>e< 
of  aa  to  uBB  ilFteBdant  wba  hia  never 
been  aerred  with  notice  or  appeared  in  the 
action  will  not  prevent  an  appeal  from  a 
Judgment  enlered  In  tiTor  ot  a  codefendiuit. 

B.  Am  ascat  havlBV  ehaiv*  «f  balld- 
InxB  to  be  teased  tor  bl«  principal,  with  au- 
th(i>II;  to  niikr  necoMrr  rcpstn,  la  liable 
lor  Injuries  lo  lenaati  laused  b;  hla  failure 
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In  defendants'  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  mused  by  defendants' 
negligence.     Reverited. 

The  tacts  are  stated  in  the  opinion. 

ife«tr«.  Frodovlck  B.  Bnroh  and  JUib- 
ert  H.  Tjlwdsay,  for  appellant: 

[jabilit^  on  the  part  of  the  agent  to  third 
particB  arises  in  acts  of  misfeasance  or  mal- 
leHsance  on  the  part  of  the  agent. 

8  Case  &  Comment,  p.  1S9 ;  EIUm  t.  Vo- 
Vaughton,  76  Mich.  S3T,  42  N.  W,  1113; 
Osbome  v.  ilorgan.  130  Mass.  102,  39  Am. 
Sep.  4:t:;  Baird  t.  Shipman,  132  II).  IS,  7 
J^  K.  A.  128,  23  N.  E.  384 ;  Loltman  v.  Bar- 
nett,  62  Ho.  159:  Baniman  v.  Btoux,  B7 
Mo.  03!  Bell  V.  Joiselyn,  3  Gray,  309,  63 
Am.  Dec.  T4I  ;  Campbell  v.  Portland  Sugar 
Co.  02  Me.  962,  16  Am.  Rep.  603;  Homer 
r.  Laurenee,  37  N.  J.  L.  40;  1  Am.  &  Eng. 
Enc.  Law,  Ist  ed.  p.  407,  note  2,  2d  ed.  pp. 
1132-1135,  note  1,  p.  1134;  1  Parsons. 
Contr.  0th  ed.  p.  400;  Atcalda  v.  Moralet, 
3  Nev.  132;  MtUiani  v.  Tvgnint,  IB  Nev. 
133,  7  Pac.  278;  7  Am.  4  Eng.  Enc.  Law, 
pp.  104  et  acq.;  Wharton,  Neg.  I  440. 

Tiie  landlord  was  bound  to  repair  and 
keep  in  repair. 

Watkina  v.  GoodoU,  138  Mass.  633; 
Looney  v.  McLean,  120  Mass.  33,  37  Am. 
Rep.   205. 

jfr.  Oharlaa  F.  Miudaj,  for.respond- 

NoT(.— As  to  iiab1llt)>  of  agent  to  tlUrd  per. 
son  (or  biB  own  n^llgnif^  or  oonfeaaance.  see 
note  to  Uayer  t.    Tbompson-Bntchlson    Bids. 


The  judgitnnt  appealed  from  li  not  »  flatl 
judgment. 

Freeman,  Judgm.  3d  ed.  |  28;  1  Black. 
Judgm.  I  23;  13  Am.  A  Eng.  Enc.  Law,  2d 
ed.  pp.  an,  38,  39;  2  Enc  PI.  A  Pr.  pp.  61, 
103,  104,  notes  3,  4;  Hoiwrtt  v.  flamburg- 
AiA«nea»  I'iKktl  Co.  148  U.  S.  262,  37  L. 
ed.  443,  13  Sup.  Ct.  Rep.  690;  Boatwick  v. 
Brinkerhof/,  106  U.  S.  3,  27  L.  ed.  73,  1 
Sup.  Ct.  Kep.  10;  Lilimutanta  v.  Leurit 
(Tex.)  12  8.  W.  760;  TAompson  v.  #"01- 
lannbM,  SS  III.  427. 

No  action  can  be  maintained  hy  third 
persons  against  the  agent  to  recover  dam- 
agva  for  any  injury  which  they  may  have 
sustained  1^  reason  of  the  nouperformi 
or  neglect  of  a  dut^  which  the  agent  a 
to  bis  principal. 

Mechem,  Agency,  |  639;  1  Am.  A  Eng., 
ICnc.  Law,  2d  ed.  p.  1131;  Colvin  v.  Hoi- 
bnok,  2  N.  Y.  120;  Carey  v.  Rooherwui,  16 
Fed.  87;  Black,  Uw  Diet  ^79;  Rapalje  t 
Lawrence,  Lb.w  Diet  783,  87T. 

No  attempt  is  made  to  charge  any  mis- 
feuaance,  hut  merely  a  oonfeaaance. 

Au  agent  having  charge  of  a  building, 
and  owing  to  his  principal  the  duty  to  ktcf 
it  in  lepair,  is  not  liable  to  a  stranger  who 
receives  an  injury  on  account  ot  the  agenfa 

^lect  to  repair, 
lechein,  Agen^,  |  S70;  Delaney  v.  Soolf 
«r«au,  34  La.  Ann.  1123,  44  Am.  Kep.  466; 
Lttbadi«  V.  Uaioley,  01  Tex.  177,  48  Am. 
Rep.  278 ;  Van  Antwerp  v.  lAnton,  89  Hun, 
417,  36  N.  ¥.  Supp.  318,  Affirmed  in  U7 
N.  Y.  710,  63  N.  k  1133;  Feltut  v.  Simh, 
62  Uisa.  416. 

DwMbar,  J.,  delivered  the  opinion  of  the 

This  is  an  action  against  an  agent,  who 
was  authorized  to  rent  and  repair  the  tene- 
ment house  described  in  the  complaint,  tor 
permitting  the  house  to  become  unsafe  for 
'    -'    repairs,    from    which    cause    the 


times,  and  for  a  long  time  before,  the  above' 
named  defendant,  Sheldon  R.  Webb,  baa 
been  and  still  ia  the  owner  of  that  certain 
real  property  known  as  lota  8  and  9,  in 
block  36,  of  A.  A.  Denny'a  addition  to  the 
city  of  Seattle,  and  of  the  buildii^  there' 
on  situated,  and  that  the  above-named  de- 
fendant John  Davia  A  Co.  has  had,  and 
!(till  has,  sole  and  absolute  control  and 
management  of  said  real  property  as  Uw 
servant    and    a^nt    of    aaid     ^teldoB     B. 
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Webb,  with  fall  power,  authority,  and  di- 
rection from  their  said  principal  to  rent 
and  repair  the  same,  and  to  keep  the  same 
In  repair  and  safe  condition  for  tenants." 
The  other  pertinent  allegations  are  to  the 
effect  that  a  wide  veranda,  extending  along 
two  aidea  o(  the  building  about  IS  feet  from 
the  ground,  waa  used  in  common  by  all  o' 
the  tenants,  and  was  inclosed  by  a  railing, 
that  the  railing  was  allowed  to  become  old, 
rotten,  and  unsafe  through  the  negligence 
of  the  defendants,  and  that,  while  the 
plaintiff  was  playing  on  aaid  veranda,  by 
reaaon  of  the  unaaie  condition,  the  railing 
gave  way,  and  she  fell  from  said  reranda 
from  a  height  of  IS  feet  and  more  from  the 
ground,  and  was  injured,  etc.  To  this  c 
plaint  the  defendant  John  Davis  &  Co. 
terpoaed  a  demurrer  on  the  ground  that  it 
did  not  atate  facts  sufflcient  to  constitute 
a  canse  of  action  againat  it,  the  demurring 
defendant.  There  was  no  appearance  by 
Sheldon  R.  Webb.  The  demurrer  was  sus- 
tained, and,  the  plaintiff  electing  to  stand 
on  her  complaint,  judgment  waa  entered  on 
the  demurrer.  From  auch  judgment  sus- 
taining the  demurrer  this  appeal  waa  taken. 
The  respondent  has  interposed  a  motion 
to  dismiss  the  appeal  for  the  reasons:  (1) 
That  the  judgment  appealed  from  is  not  a 
final  judgment;  (2)  because  no  Snal  judg- 
ment has  berai  entered  In  this  action;  (3) 
because  this  court  has  no  jurisdiction  to 
hear  and  determine  this  action  upon  the 
attempted  appeal  herein.  The  idea  em- 
braced in  all  these  assignmenta  ia  that  the 
judgment  is  not  final,  because  there  has 
been  no  disposition  of  the  case  so  far  as  one 
of  the  defendants,  Sheldon  H.  Webb,  is  con- 
cerned. Many  authorities  are  cited,  but  we 
will  notice  only  those  from  this  court. 
FremnOM  v.  Ambrote,  12  Waah.  1,  40  Pac. 
3B1,  simply  decided  that  an  order  setting 
aside  a  default  and  vacating  judgment 
tbereon  waa  not  appealable.  Nelson  v. 
Dennfi,  20  Wash.  387,  67  Pac.  78,  is  simply 
an  aftlrmance  of  the  doctrine  announced  in 
that  caae.  In  Johmoa  v.  Lighthouse,  S 
Waah.  38,  35  Pac.  403,  the  appeaJ  was  dis- 
miMed  because  the  Pacidc  Loan  &  Trust 
(n vestment  Company  was  not  served  with 
notice  of  appeal;  but  in  that  case  the  said 
company  had  appeared  in  the  action  and 
filed  a  demurrer  to  the  complaint.  Fair- 
field V.  Binnian,  13  Wash.  1,  42  Pac.  632, 
was  a  case  where  a  notice  of  appeal  had  not 
been  given  to  a  party  who  had  appeared  in 
the  court  below  by  intervention,  and  it  waa 
held  that  he  was  as  much  a  party  in  inter- 
est as  the  parties  who  originally  appeared 
in  the  action,  and  was  entitled  to  a  notice 
of  appeal  from  any  judgment  upon  issues 
raisptl  by  the  original  parties.  These  cncea 
hardly   seem   to   us   to   be  in   point  on   the 

Juestions  involved  here.  In  this  case  Sliel- 
on  K.  Webb  never  had  become  a  party  to 
the  action,  never  had  appeared  in  the  action 
nor  been  served  with  notice,  and  the  caae 
falls  squarely  within  Seef  v.  TibbaU,  18 
Wash.  660,  62  Pac.  227,  where  it  was  held 
that,    where    a    complaint    haa    been    tiled 


Ice  has  been  obtained  against  all  of  them 
the  complaint  has  been  stricken  on  motion 
of  those  served,  an  appeal  lies  from  auch 
order  striking  the  complaint,  although  there 
has  been  no  dismissal  or  other  action  taken 
witJi  reference  to  the  defendants  not  servad. 
The  motion  to  diamias  wiil  be  denied. 

It  ia  tbo  contention  of  the  respondent 
that  the  law  iawell  settled  that  for  a  misfea- 
sance the  agent  is  personally  liable,  but  that 
he  is  never  liable  for  a  mere  nonfeasance; 
and  that,  the  respondent  being  charged  only 
with  a  nonfeasance  or  neglect  to  do  its  duty, 
and  not  with  any  misfeasance  or  act  which 
it  ought  not  to  do,  the  complaint  on  its  face 
showa  that  it  is  not  liable,  and  that  the  de- 
murrer was  therefore  properly  auatained. 
This  rule  is  announced  by  some  of  the  law 
writers  and  many  of  the  courts.  One  of  the 
leading  cases  auataining  this  doctrine  is  De- 
lanej/  v.  Rochereau,  34  La.  Ann.  1123,  44 
Am.  Rep.  450,  where  it  waa  held  that,  under 
the  doctrine  of  both  the  common  and  civil 
law,  agents  are  not  liable  to  third  pcraona 
for  nonfeaaanee  or  mere  omissions  of  duty, 
t^ing  responsible  to  auch  parties  only  tor 
the  actual  commission  of  those  positive 
wrongs  for  which  they  would  be  otherwise 
accountable  In  their  individual  c^iaclty  un- 
der obligations  common  to  all  men.  In 
this  case  a  balcony  which  needed  repaira 
fell,  fatally  injuring  the  plaintiff;  and, 
n'hile  the  agent  was  not  responsible  for  the 
injured  pair's  being  in  the  house  at  that 
particular  time, — he  having  obtained  en- 
trance hy  means  of  a  key  obtained  from 
someone  elae, — the  case  is  discussed  and  the 
judgment  based  upon  the  doctrine  above  an- 
nounced. This  is  also  the  established  doc- 
trine in  New  York.  The  case  of  Gareg  v. 
Rochcreau,  16  Fed.  87,  ia  a  Louisiana  caae, 
and  l>aseB  its  decision  on  Delattey  v.  Jio> 
ehereav,  34  La.  Ann.  1123,  44  Am.  Rep. 
456,  n-ithout  discussion.  Labadie  t.  Haw- 
ley,  01  Tex.  177,  48  Am.  Rep.  278,  held,  in 
accordance  with  the  same  rule,  that  an 
agent  renting  his  principal's  house  with  au- 
thority to  construct  a  cooking  range  was 
not  liable  for  Injury  to  an  adjoining  pro- 
prietor, caused  by  the  use  of  the  range:  cit- 
ing Story,  Agency,  309,  and  other  authori- 
tiea.  In  Feltua  v.  Sican,  S2  Ulsa.  415,  it 
held  that  an  agent  In  charge  of  a  plan- 
tation was  not  liable  to  the  owner  of  an  ad- 
joining plantation  for  damage  resulting 
from  the  malicious  neglect  and  refusal  of 
the  agent  to  keep  open  a  drain  which  it  waa 
his  duty  as  suuh  agent  to  keep  open.  The 
announcement  of  this  doctrine  is  accredited 
by  many  of  the  courts  indorsing  it  to  the 
—  ■-ion  in  Lane  v.  Cotton,  12  Mod.  472, 
it  was,  as  a  matter  of  fact,  announced 
only  incidentally  in  that  case  in  a  dissent- 
ing opinion.  The  question  of  the  respon- 
-'billty  of  the  agent  could  not  have  been  be- 
ire  that  court,  for  the  action  was  against 
a  pOBtinaster  for  the  loss  of  a  letter  which 
taken  from  the  mall  by  a  cleik,  and  it 
only  the  responsibility  of  the  master, 
and  not  tlfat  of  the  servant  or  agent,  which 
waa  under  discnssion.  The  reasoit  assi.^ried 
to  sustain  this  rale  is  that  the  responsibil- 
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ity  must  viae  from  Bome'eipresa  or  Implied 
oUigHUona  between  the  particular  parties 
standing  in  privity  of  law  or  contract  with 
each  other.  If  tliiB  be  true,  it  u  difficult  to 
«ee  what  difference  there  is  in  the  obliga- 
tion to  their  principal  between  the  commiB- 
sion  of  an  act  bj  the  Hgenta  which  they  are 
bound  to  their  principal  not  to  do  and  Uie 
omiasion  of  an  act  which  they  have  obligat- 
ed themwlves  to  their  principal  to  do.  Tney 
certainly  stand  in  privity  of  law  or  contract 
with  their  principal  exactly  aa  much  in 
the  one  instance  aa  in  the  otner,  for  the  ob- 
ligation to  do  what  ought  'to  be  done  is  no 
more  strongly  implied  in  the  ordinary  con- 
tract of  agency  than  is  the  obligation  not 
to  do  what  ought  not  to  be  done.  This  raa- 
HOn  (or  the  rule  not  being  tenable,  and  no 
other  reason  being  obvious,  the  rule  itself 
ought  not  to  obtain ;  for  jurisprudence  does 
not  concern  itself  with  such  attenuated  re- 
linements.  It  rests  upon  broad  and  com- 
prehensive principles  in  its  attempt  to  pro- 
mote rights  Mid  redreu  wrongs.  If  it 
takea  note  of  a  distinction,  such  dislinction 
will  be  a  practical  one,  founded  on  a  differ- 
ence in  principle,  and  not  a  distinction 
without  a  difference;  and  there  can  be  no 
distinction  in  principle  between  the  acts  of 
a  servant  who  puts  in  motion  an  agency 
which,  in  its  wrongful  operation,  injures 
his  neighbor,  and  the  acts  of  a  servant  who, 
when  he  sees  such  agency  in  motion,  and 
when  it  ia  his  dutj^  tA  control  it,  negligent- 
ly refuses  to  do  hie  duty,  and  suffers  it  to 
operate  to  the  damage  of  another.  There 
is  certainly  no  difference  in  moral 
sibility;  there  should  be 
sponsibility.  Of  course,  i 
tne  act  or  the  nonfeasance  does  not  involve 
a  nonperformsnce  of  duty,  then  the  respon- 
sibility would  not  attach.  If  it  does  in- 
volve a  nonperformance  of  duty  to  such  an 
extent  that  the  agent  is  liable  to  the  prin- 
cipal for  liie  damages  ensuing  from  his  n^- 
)ect,  there  ia  no  hardship  in  compelling  him 
to  respond  directly  to  the  injured  party. 
Such  practice  is  less  circuitous  than  that 
which  necessitates,  first  the  suing  of  the 
master  by  tbe  party  injured,  and  then  a 
suit  1^  the  master  Against  the  servant  to 
recoup  the  damages. 

But  the  honorable  judge  who  wrote  the 
opinion  in  IManey  v.  Rochereau,  34  La. 
Ann.  1123,  44  Am.  Sep.  460,  was  mistaken 
in  his  announcement  tnat  the  civil  law  in- 
dorsed the  distinction  upon  which  his  de- 
<-ision  was  baoed,  for,  while  the  doctrine  Is 
stated  in  the  Justinian  Code  that  no  man 
could  usually  be  made  liable  for  a  mere 
omission  to  act,  it  vvas  otherwise  when  the 
ninishion  to  act  involved  a  negligence  of 
duty.  I)omat  argiieM  that,  an  an  agent  is 
lit  liberty  not  to  aivept  the  order  and  power 
which  are  given  him,  so  he  is  bound,  if  he 
.|«ps  Bcii']>t  tlie  order,  to  execute  it;  and,  if 
he  fail  lo  do  so,  he  will  be  liable  for  the 
ilamageg  which  he  ahall  have  occasioned  by 
his  not  acting.  Under  the  Aquilian  law 
the  distinction  between  omission  and  com- ' 
mixMon  wan  not  recognised  under  such  cir- ' 
I'umstanreK.  In  the  ninth  Digest  of  the ' 
,-><>  U  R.  A. 


loral  respon- 
■in  lej^re- 


Aquilian  law  the  following  instance  ia  giv- 
en: One  servant  lights  a  Are,  and  leaves  it 
to  another.  The  latter  neglects  to  check 
the  fire  at  the  proper  time  and  place,  and  a 
villa  ia  burned.  The  first  servant  was 
charged  with  no  negligence,  because  it  was 
his  duty  to  light  the  Are,  and  it  is  argued, 
very  sensibly,  that,  if  the  second  could  not 
be  charged  because  not  putting  out  the  fire 
was  simply  an  omiasion  of  duty,  there 
would  be  a  miscarriage  of  justice.  Ia  the 
keeper  of  a  drawbridge,  whose  duty  it  is  to 
close  the  draw  after  a  ship  passes  through, 
and  who  n^ligently  falls  to  perform  that 
duty,  allowing  a  car  loaded  with  passengers 
to  be  burled  into  the  river  below,  to  escape 
responsibility  to  the  Injured,  while  the  man 
who  attempts  to  operate  it,  but,  in  so  at- 
tempting, operates  it  negligently  and  un- 
skilfully, is  held  reeponnblet  Instances  in 
the  ortlinary  transactions  of  life  might  be 
multiplied  almost  without  end,  the  very 
statement  of  which  shows  conclusively  the 
fallacy  of  the  rule. 

The  attempt  t^  the  courts  ta  maintain 
this  indistin^ishahle  distinction  has  led  to 
many  inconsistent  decisions.  Thus,  in  Al- 
bro  V.  Jaquith,  4  Gray,  99,  64  Am.  Dec.  56. 
the  plaintiff  wae  not  allowed  to  recover  of 
tbe  superintendent  of  a  eanal  company  for 
damages  caused  by  negligence  in  the  man- 
agement  of  the  apparatua  uaed  for  the  pur- 
pose of  generating,  oontalning,  and  burning 
inflammable  gas;  the  superintendent  being 
the  agent  of  the  company,  and  being 
charged  with  caJ«tessly,  negligently,  and 
unskilfully  managing  the  business.  It  was 
held  that  be  was  not  charged  with  any  di- 
rect act  of  misfeasance,  but  only  with  non- 
feasance, and  that  there  was  no  redr«s8,  he- 
cause,  as  the  oourt  said,  the  <^ligatian  to  be 
faithful  and  diligent  was  foundral  in  an  ex- 
press contract  with  hia  principal-  Aa  we 
have  before  indicated,  this  would  be  equally 
true  of  tiie  acta  of  commission  or-miafea- 
sance  in  bis  atewardship.  But  in  Bell  v. 
jDssciyn,  3  Gray,  309,  63  Am.  Dec.  741,— 
also  a  Massachusetts  case,  and  decided  the 
same  year, — it  was  held  that  an  ageut  who 
negligently  directed  water  to  be  admitted  to 
a  water  pipe  was  liable  to  a  third  person, 
because  such  action  was  misfeasance.  In 
that  case  it  was  not  claimed  Uiat  the  ad- 
mission of  wat«r  to  the  pipe  was  negligent 
or  wrongful ;  but  the  n^ligent  act  or  omis- 
sion was  in  allowing  tJie  pipe  to  become  ob- 
structed,— certainly  as  pure  an  omission  or 
nonfeasance  as  could  be  conceived  of.  But 
the  court,  in  order  to  maintain  the  distinc- 
tion which  it  deemed  itself  bound  t?  jiroce- 
dent  to  do,  virtually  obliterated  the  distinc- 
tion by  the  following  circuitous  reasoning 
"The  defendant's  omiasion  to  examine 
state  of  the  pipes  in  the  house  before  c 
ing  the  water  to  be  let  on  was  a  nonfea- 
sance. But  if  he  had  not  caused  the  water 
to  be  let  on,  that  nonfeasance  would  not 
have  injured  the  plaintiff.  If  be  had  ex- 
amined the  pipes,  and  left  tliem  in  a  proper 
condition,  and  then  caused  the  letting  on  of 
the  water,  there  would  have  been  neither 
nonfeasance  nor  misfeasance.     As  the  fact* 
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aie,  the  Donfcasance  caused  the  act  done  to 
be  a  miafeasance.     But  fTom  which  did  the 

SUhitaff  suffer!  Clearlj,  from  the  act 
one,  which  was  no  lesa  a  misfeasance  by 
reason  of  its  being  preceded  by  a  nonfea- 
eaoce."  Much  more  cogent  and  judicial  is 
the  reasoning  of  the  same  court  many  years 
after  in  Oabome  t.  Morgan,  130  Mass.  102, 
39  Am.  Rep.  437,  where  an  agent  of  prem- 
ises was  held  responsible  to  a  third  person 
for  sufTering  to  remain  suspended  from  a 
room  a  tackle  block,  which  fell  upon  and  in- 

Jured  the  plaintiff.  The  court,  speaking 
brough  Chief  Justice  Gray,  said:  "The 
principal  reason  assigned  was  that  no  mis- 
feasance  or  positive  act  of  wrong  was 
charged,  and  that  for  nonfeasance.—which 
was  merely  Diligence  in  the  performance 
of  a  duty  arising  from  some  express  or  im- 
plied contract  with  his  principal  or  em- 
floyer, — an  agent  or  servant  was  responsi- 
te  to  him  only,  and  not  to  any  third  per- 
son. It  is  often  said  in  the  books  that  an 
agent  is  responsible  to  third  persons  for 
misleasance  only,  and  not  for  nanteasaoce. 
And  it  is  doubtless  true  that,  if  an  agent 
never  does  anything  towards  carrying  out 
his  contract  with  hia  principal,  but  wholly 
omits  and  neglects  to  do  ao,  the  principal  is 
the  only  person  who  can  maintain  any  ac- 
tion against  him  for  tlie  nonfeasance.  But 
if  the  agent  once  actually  undertakes  and 
enters  upon  the  execution  of  a  particular 
work,  it  is  his  duty  to  use  reasonable  care 
in  the  manner  of  executing  it,  so  as  not  to 


and  he  cannot,  by  abandoning  its  execution 
midway,  and  leaving  things  in  a.  dangerous 
condition,  exempt  himself  from  liaUnty  to 
any  person  who  suffers  injiuy  by  reason  of 
hia  havingao  left  them  without  proper  safe- 
guards. This  is  not  nonfeasajice,  or  doing 
nothing;  but.it  is  misfeasance,  doing  im- 
properly." There  is  etill  another  class  of 
cases  which  hold  what  seems  to  us  to  be  the 
correct  doctrine,  viz.,  that  the  obligation, 
whether  for  misfeasance  or  nonfeasance, 
does  not  rest  in  contract  at  all,  but  is  a 
common-law  obligation  devolving  upon 
every  responsible  person  to  so  use  tbat 
which  he  controls  as  not  to  injure  another, 
whether  he  is  in  the  operation  of  bis  own 
property  aa  principal  or  in  the  operation  of 
the  property  of  another  as  agent.  One  of 
the  leading  cases  maintaining  this  view  is 
Baird  v.  Shipman,  132  111.  16,  7  L.  K.  A. 
12)i,  23  N.  IC  384.  There  it  was  held  that 
an  agent  who  has  complete  control  of  a 
bouse  belonging  to  an  absent  principal,  and 
who  lets  the  house  in  a  dangerous  condition, 
promising  to  repair  it.  Is  responsible  to  the 
third  person  injured  by  an  accident  caused 
by  want  of  wxeb  repair.  There  is  nothing 
to  distinguish  this  case  from  the  cose  at  bar 
excepting  the  promise  to  repair,  and  that 
does  not  seem  to  have  been  deemed  by  the 
court  an  important  feature;  but  the  case 
was  decided  upon  the  broad  principle  above 
announced.  Said  Uie  court:  "It  is  not  bis 
coiTtract  with  the  principal  which  exposes 
him  to  or  protects  him  from  liability  to 
59  L.  R.  A, 


third  persons,  but  his  common-law  obliga- 
tion to  so  use  that  which  be  controls  as  not 
to  injure  another.  That  obligation  ix 
neither  increased  nor  diminished  by  his  en- 
trance upon  the  duties  of  agency,  nor  can 
its  breacn  be  excused  by  the  plea  that  his 
principal     is     chargeable.  .     .     'If    the 

agent  once  actually  undertakes  and  enters 
upon  the  execution  of  a  particular  work,  it 
is  his  duty  to  use  reasonable  care  in  the 
manner  of  executing  it,  so  as  not  to  cause 
any  injury  to  third  persons  which  may  be  the 
natural  consequence  of  his  acta,' " — citing 
approvingly  Osftomo  v.  Morgan,  130  Mass. 
lOS,  39  Am.  Rep.  437.  To  the  same  effect 
is  Mayer  v,  Thompson-Hittohiaon  Bidg.  t.'». 
104  Ala.  till,  2B  L.  R.  A.  433,  16  So.  620. 
The  court  there,  after  noticing  the  doctrine 
that  the  agent  can  be  held  liable  to  third 
persons  for  misfeasance  only,  savs;  "It  is 
dilBcult  to  apply  the  same  principles  which 
govern  in  matters  of  contract  between  an 
agent  and  third  persons  to  the  torts  of  an 
agent  which  inffict  injury  on  third  persons, 
whether  they  he  of  misfeasance  or  nonfea- 
sajice, or  to  give  a  sound  reason  why  a  per- 
son who,  whiic  acting  as  principal,  would  be 
indivldnaHy  liable  to  third  persons  for  an 
omission  of  duty,  becomes  exempt  from  lia- 
bility for  the  same  omission  of  duty  be- 
cause he  was  acting  aa  servant  or  agent. 
The  tort  is  none  the  less  a  tort  to  the  third 
person  whether  suffered  from  one  acting  aa 

Erincipal  or  agent,  and  hia  rights  ought  to 
i  the  same  against  the  one  whose  neglect 
of  duty  has  caused  the  Injury."  In  that 
aairi  V.  Bhipman,  132  111.  10,  7  L.  R. 
28,  23  N.  E.  384,  is  cited  approvingly, 
with  the  remark  thU  the  rule  laid  down  in 
that  case  is  the  better  rule.  So,  in  EUU 
V.  UcSavghton.  76  Mich.  237,  42  N.  W. 
1113,  it  was  held  that  an  agent  who  had  en- 
tire control  of  premises  was  liable  for  in- 
juries resulting  from  the  removal  of  a  walk 
on  the  premises  by  cue  of  his  employees, 
contrarr  to  hia  orders,  if,  after  such  remov- 
al, he  knew  of  the  dangerous  condition  of 
the  premises,  and  allowed  them  to  remain 
in  that  condition.  It  would  seem  that,  if 
there  is  anything  in  definitions,  tbis  was  a 
pure  nonfeasance,  and  yet  the  court,  in  try- 
ing to  harmonize  the  distinction  with  the 
general  rule  announced  and  above  dis- 
cussed, said,  speaking  of  the  agent's  duty  in 
relation  to  the  woik:  "Every  day  it  was 
so  permitted  to  remain,  when  the  defendant 
had  the  entire  control  of  it,  and  the  author- 
ity, without  question,  to  replace  it,  was  a 
wrong  and  a  misfeasance."  It  is  also  said 
that,  irrespective  of  his  principal,  the  agent 
bound  while  doing  the  work  to  so  use 
premises,  including  the  sidewalk,  as  not 
injure  others.  Misfeasance,  said  tbe 
court,  may  involve  the  omission  to  do  some- 
thing which  ought  to  be  done, — as  when  an 
agent  engaged  in  the  performance  of  his  un- 
dertaking omits  to  do  something  which  it  is 
his  duty  to  do  under  the  circumstances,  as 
when  he  does  not  exercise  that  degree  of 
care  which  due  regard  tor  the  rights  of  oth- 
"""  requires.  To  the  same  effect,  Camp- 
V.  Portland  Bngar  Oo.  62  Me.  ^^..  16 
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Am.  Rep.  603.  In  Lotlman  v.  Bametl,  C2 
Mo.  15B,  it  was  held  thlit  one  hftving  th* 
general  vharge  and  super int«ndenee  of  th- 
construction  of  a  building  was  responsiblp 
for  the,  killing  ot  ft  workman  caused  by  thi 
falling  of  a  wall,  which  resulted  from  the 
giving  way  of  aupporta  on  which  the  wail 
rested  under  tl>e  working  of  a.  jackscrew,  al 
Uiough  the  appliance  was  put  to  work  un- 
der the  immediate  direction  of  another  per- 
Bon,  employed  by  the  owner  of  the  building 
uid  while  the  architect  was  absent,  where 
It  appeared  that  the  manager  of  the  jack 


architect,  and  a 


mployed  under  Uie  advice  of  the 
id  aubject  to  hia  discretion,  and 
that  he  knew  and  approved  of  the  method 
adopted  for  effecting  the  raising.  Whether 
the  wall  ^11  because  the  plan  for  raising  it 
was  a  bad  one,  or  because  the  supports  were 
inodcffuate,  it  was  held  that  in  either  case 
the  disastor  was  attributable  to  positive 
minfessance  for  negligence  in  a  work  which 
the  architect  had  undertaken,  but  in  which 
be  failed  to  exhibit  the  care  and  skill  which 
the  law  imposed  upon  him.  To  malce  this 
distinction  more  shadowy,  ff  possible,  Mr. 
Mechem,  in  bis  work  on  Agency,  1  672,  after 
announcing  the  general  rule,  says:  "Some 
confuaion  baa  crept  into  certain  cases  from 
a  failure  to  observe  clearly  the  dietinction 
between  nonfeasance  and  misfeasance.  Aa 
has  been  seen,  the  agent  is  not  liable  to 
strangers  for  injuries  sustained  by  them  be- 
cause he  did  not  undertake  the  performance 
of  some  duty  which  he  owed  to  his  princi- 
pal, and  imposed  upon  him  by  his  relation, 
which  is  nonfeasance.  Misfeasance  may  in- 
volve, also,  to  some  extent,  the  idea  of  not 
doing,  as  where  the  agent,  while  engaged  in 
the  performance  of  his  undertaking,  does 
not  do  something  which  it  was  his  duty  to 
do  under  the  circumstances,  does  not  take 
that  precaution — does  not  ezereise  that  care 
— which  a  due  regard  for  the  rights  of  oth- 
ers requirea.  All  this  is  not  doing,  but  it  is 
not  the  not  doing  of  that  which  is  imposed 
upon  the  agent  merely  by  virtue  of  his  rela- 
tion, but  of  that  which  ia  imposed  upon  him 
by  law  as  a  responsible  individual  in  com- 
mon with  all  other  members  of  society.  It 
is  the  Sams  not  doing  which  constitutes  ac- 
tionable negligence  in  any  relation."  The 
author  then  quotes  approvingly  the  lan- 
guage ot  Chief  Justice  uray  in  Oalioma  v, 
Morgan,  130  Mass.  102,  39  Am.  Rep.  437, 
and  of  Judge  Metcalf  in  Bell  v.  Jotaelyn, 
3  Gray,  3O0,  a3  Am,  Dec.  741,  so  that  it  will 
be  seen  that,  even  according  to  Mr.  Mechem, 
a  lack  of  care  and  a  lack  of  precaution, 
when  once  the  duty  is  assumed,  are  as  much 
misfeasance  aa  an  active  misdoing.  The  ir- 
resistible logic  of  his  statement  is  that  the 
■gent  is  reapcnsible  to  third  persons  when 
he  is  n^liRent  in  the  performance  of  the 
duties  wnicn  he  nndertakea,  whether  such 
act  be  termed  misfeasance  or  nonfeasance. 
The  rule  is  thus  announced  in  1  Am.  ft  Eng. 
Bnc.  Law,  p.  407:  "Where  a  principal  en- 
gages an  agent  to  do  a  certain  work,  and  to 
take  entire  control  over  it,  while  the  prin- 
cipal does  not  interfere,  but  leaves  it  entire- 
ly with  the  agent,  the  agent,  and  not  the 
sn  L.  R.  A. 


'>rincipal,  will  be  liable  to  third  parties  for 
injuries  or  i^unages  sustained  by  the  negli- 
jence  or  unskilful  manner  in  which  -  the 
vork  is  done."  The  question  of  whether  or 
lot  the  principal  is  liable  is  not  under  dis- 
aisKJon  here.  In  the  same  section,  and  in 
mother  paragraph,  that  author  annouaeea 
*hat  an  agent  ia,  in  general,  not  liable  to 
third  parties  for  acta  of  negligence  for  non- 
performance of  duty;  that  as  such  he  i« 
only  responsible  to  the  principal,  and  tbs 
principal  to  the  third  party.  So  that  in  the 
mind  of  the  author  the  distinction  uiuat 
have  been  eatahliahed  between  an  agent  that 
did  not  have  complete  or  entire  control  and 
one  who  did.  There  ia  no  other  way  of  har- 
monising the  two  statements.  This  ia,  in 
effect,  Uie  same  rule  enunciated  by  Mr. 
Wharton  in  hia  work  on  Agency,  t  638. 
Under  the  announcejnent  that  "wherever 
there  is  liberty  there  is  liability,"  it  ia  said: 
"Hence,  to  strike  at  the  general  principle 
that  lies  at  the  basis  of  Uie  adjudications 
we  have  just  noticed,  wherever  the  agent  ia 
at  liberty  to  choose  hia  own  mode  of  action, 
then  he  is  distinctively  liable  in  damages, 
if  \ty  such  mode  of  action  he  invades  an- 
other's rights."  .  The  same  doctrine  is  an- 
nounced in  I  637,  where  it  Is  said : 
"SVhpre  an  agent,  who  has  general  liberty 
action,  injures  a  third  person,  there  the 


here  discriminates  between  an  agent  and  a 
servant,  holding  that  a  servant  ia  a  part  of 
the  machinery  Dy  which  the  master  works. 
and  there  is  no  emancipation  or  liberty  of 
action;  but  that  this  reasoning  does  not  ap- 
ply to  agents,  who  have  complete  control, 
and  therefore  perfect  liberty  of  action. 
Doubtless  much  of  the  miat  and  fog  which 
have  enveloped  the  decisions  on  this  subject 
is  due  to  confusing  the  omission  of  an  act 
which  one  is  not  bound  to  perform  with  the 
imperfect  performance  of  an  act  to  which 
he  is  bound.  In  other  winda.  whoever  un- 
dertakes a  duty,  and  is  clothed  with  author' 
ity  to  perform  that  duty,  ia  reaponaiUe  to 
the  pai^  injured  for  negligent  imperfection 
in  the  discharge  of  such  duty,  on  the  broad 
doctrine  announced  above  that  he  is  obligated 
in  transacting  business  to  so  transact  it 
that  his  neighbor  shall  not  thereby  be  in- 
jured; but  there  is  no  lial^lity  for  the  non- 
performance of  a  duty  not  assumed,  or  nt^ 
independently  controlled.  But  for  neither 
the  nonperformance  nor  inalperformance  of 
a  positive  duty  can  one  escape  responsibility, 
whether  that  duty  is  imposed  l^  contract 
or  by  general  obligation;  for  under  any  and 
all  circumstances  it  ia  Uie  essence  of  negli- 
gence to  omit  to  do  something  which  ought 
to  be  done.  While  some  detached  expres- 
sions of  Mr.  Wharton  have  been  quot«d  in 
support  of  the  distinction  contended  for  by 
tho  respondent,  that  author  puts  the  ques- 
tion at  rest  in  hia  work  on  the  Law  of  N^- 
ligonce,  2d  ed.  S  635,  where  he  says;  "The 
mere  fact  that  I  am  the  agent,  in  doing  the 
injurious  act  of  another,  does  not  reliere 
me  from  liability  to  third  persons  for  hurt 
this  act  iuBicta  on  them.    Judge  Stmy,  in- 


IMS. 

deed,  tella  qb  that  for  oniissioiia  of  the 
•gent  the  priacipoJ  alone  is  liable,  while  for 
MafeasanceB  the  Sffent  is  also  liable;  but 
this  diBtiuetJon,  as  Das  been  already  shown, 
can  no  longer  be  sustained.  The  true  doc- 
trine is  thai  when  an  agent  is  employed  to 
work  on  a  particular  thing,  and  has  surren- 
dered the  thing  in  question  into  the  princi- 
Eal'a  hands,  then  the  agent  ceaBes  to  be  Ma- 
te to  third  persons  for  hurt  received  by 
t^em  froin  such  thing,  though  the  hurt  ia 
primarily  due  to  the  agent's  negligence;  the 
reason  being  that  the  causal  relation  be- 
tween the  agent  and  the  person  hurt  is 
broken  by  the  interposition  of  the  principal 
■  at  a  distinct  centre  of  legal  responsibilities 
and  dnties.  But  wherever  there  is  no  such 
interruption  of  causal  connection, — in 
other    words,    wherever    the   agent's    n^li- 

fence  directly  injures  a  stranger,  .  .  . 
the  agent  having  liberty  of  action  in  re- 
spect to  the  injury], — then  such  stranger 
can  recover  from  the  agent  damages  for  the 
injuix" 
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There  is  some  contention  in  lespondsnt's 
brief  on  the  alleged  barrenness  of  Uie  aJle- 
gationt  of  the  complaint,  but  we  thinlc  tlia 
allegations  were  ample  to  show  that  the  re- 
spondent was  authorized  to  keep  the  build- 
ing in  repair;  that  it  undertook  that  office 
or  duty,  and  was  in  complete  control  of  the 
work,  It  is  alleged  that  it  was  in  absolut« 
control  and  management,  with  full  power, 
authority,  and  direction  to  repair,  and  to 
allege  that  it  agreed  to  do  so  would  only 
l>e  to  all^e  the  agreement  to  do  the  duty 
which  the  law  imposed  upon  it  after  it  had 
aaaunied  the  control  and  management  which 
!■  alleged. 

Our  conclusion  is  that  the  complaint 
states  a  cause  of  action  against  the  respond- 
ent. The  judgment  it  therefore  reveraad, 
tvith  instructions  tjo  the  lower  court  to  over- 
rule the  demurrer  to  the  complaint. 


ILLINOIS  SUPREME  CX)URT. 


AujtuaU  8.  BILLINGS,  Appt., 
PEOPLE  of  the  State  of  niiaols. 


(18»  111.  4T3.) 

1.  The    words    <HBtCBtRt«    lawa"    In    a 

■Cstnte  ImpoBlnB  a  transfer  tax  npon  pro[>- 
frt7  psasioK  by  the  Intestate  laws  of  the 
state  refer  to  the  taws  wblcb  goTcm  tha  der- 
olntien  of  estates  of  persons  dying  Intes- 
tate, Including  applicable  rules  of  the  com- 
mon law  whl(!b  are  In  farce,  so  that  lbs  tax 
Vlll  be  applicable  to  a  widow's  dower  Interest 
and  her  award  nnder  the  administration 
laws. 

2.  Lite  «t>tFS  mar  be  subjected  to  an 
iBbcrltance  tax  where  the  remainder  Is 
t«  lineal  descendants,  and  exempted  tbere- 
from  where  the  remainder  Is  to  collateral 
heirs  or  strangers,  without  IranicendlnK  the 
leslslattve  power  of  cleaslflcatlDD. 

S.  A  transfer  tax  Ian-  la  aot  aaoonall- 
tutlonal  tor  lack  of  unlformltr  la  Impoa- 
loB  the  tax  upon  lineal  descendaQti  to  whom 
a  life  estate  Is  given  wICb  remainder  to  lineal 
descendants,  while  lineal  deiceadnats  taking 
a  fee  are  exempt. 

4.  Tbo  tax  on  tbe  rcmaladcra  antler 
a  will  arlvlnic  to  certain  versoas  life 


«atatea  with  r 
persons  should  die  leaving  no  children  Is  not 
presently  pajable  on  the  death  of  tha  testa- 
tor, notwlthBtondlng  tbe  statute  provides 
that  the  vslue  of  tbe  property  shall  be  Imme- 
diately appraised,  and.  after  deducting  tha 
value  of  tha  life  estate,  the  tax  "on  the  re- 
mainder shall  be  Immediately  doe  and  pay- 
able." since  tbe  reversion sry  Interests  sre 
Incapable  at  valuation,  and  tbe  literal  lan- 
gnaye  of  the  statute  mast  give  way  to  Ma- 
auoable  lnteri)retatlou, 

(February  30,  1901,) 

APPEAL  by  representaUves  of  Albert  11. 
Itillings,  deceased,  from  a  judgment  of 
the  Cct^  County  Court  fixing  a  succcMion 
tax.  with   reference  to    bis  property.    Af- 

The  facts  are  stated  in  the  opinion. 

Mesara.  Fradarlok  B.  WlastoB  and 
James  J.  Moacher,  for  appellants: 

The  right  of  dower  is  one  of  the  most  an- 
cient of  all  rights. 

Scribner.  Dower,  pp^  1,  9,  16,  21,  22;  2 
Lenormant,  Ancient  History  of  the  East, 
Englixh  ed.  ISQD,  p.  T;  Bill  v.  iSitchell,  6 
Aik.  808;  Conb»  T.  Foung,  4  Yerg.  218,  28 
Am.  Dec.  225. 

So  sacredly  guarded  was  this  right  of 
dower  that  it  was  held  at  an  early  day  tliat 
even  it  the  husband  dies  indebted  to  the 
Crown,  yet  bis  wife's  dower  is  by  law  privi- 


KOTB. — As  to  conBtltDllonBllty  of  tax  na  In- 
heritances, sec  the  earlier  cases  In  this  series 
ef  ftate  ea>  ml.  Davldton  v.  Gorman  (Minn.) 
3  L.  H.  A,  701 :  Ke  Howe  (N.  T.)  2  L.  R.  A. 
fl3S,  and  note;  Wallare  v.  Uyers  (C,  C.  a,  D. 
N.  V.)  4  T.,.  R.  A.  ITl,  and  iiofc;  State  v.  Ham- 
lin <He.)  2S  I..  B.  A.  632;  Ulnot  v.  WIntbrop 
(Mnss.)  28  L.  It.  A,  259:  8tate  v.  Alston 
(Tenn.)  3S  L.  It.  A.  ITS;  State  ex  rel. 
58  L.  U.  A. 


Ferris  (Ohio)  SO  L,  R.  A.  218: 
State  tW  re).  Oelstborpe  v,  Furnelt  (Mont.)  SS 
I,.  R.  A.  170;  State  ea  tbI.  Garth  v.  Swllsler 
(Ho.)  40  L.  R.  A.  2S0 :  Kocheraperger  ▼.  Drake 
(111.)  41  L.  K.  A.  440;  Re  Cope  (Pa.)  49  U  R. 
A.  816:  Drew  v.  TIfft  (Minn.)  47  L.  E.  A. 
G23 :  and  Ferry  v.  CampbeU  (leva)  BO  L.  B.  A. 
BS. 
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leged  from  au;  distr«u  therefor,  for,  aa  it  is 
quMDtlf  reionrked,  "the  ver;  name  dot  doth 
import  a  freedom,  and  the  lin  doth  give  her 
therewith  many  freedoms.  And  the  reason 
why  a  tenant  is  dower  shall  not  be  dia- 
trained  from  the  debt  due  to  the  King  in  his 
lifetime  in  the  lajids  which  she  holds  Id 
dower  seems  to  be  her  prior  title  by  rela- 

1  Thomas's  Coke,  Inst.  448;  2  Bacon,  A)»'. 
387. 

It  is  significant  ths.t  our  statute  on  dower 
provider  thaJ;  a  wife  shall  be  "endowed"  of 
the  third  part,  etc.  "Endowment"  means, 
technipallv,  assif^ing  dower  to  a  woman. 

1  Bouvier,  Ijiw  Diet.  p.  674. 

Dower  in  Illinois  is  a  common-law  right, 
not  conferred  bj  the  statute,  but  enlarged 
and  extended  t^  tile  statute. 

8isk  V.  amith,  6  III.  603;  GaucK  v.  St. 
htniif  Milt  f,.  Ina.  Co.  88  III.  251,  30  Am. 
Rep.  654;  Kauffman  r.  Peacock,  115  III.  212, 
3  N.  E.  74fl;  Warrm  v.  Warren,  148  111.  653, 
36  N.  E.  611;  Alexander  v.  NortKiceatem 
Matonie  Aid  Ai$o.  126  III.  658,  2  I^  R.  A. 
161,  18  N.  E.  658. 

Prartically  the  only  diO'crence  between  en- 
■loivment  at  the  common  law  and  endowment 
Hs  used  in  our  statute  relates  to  the  extent 
to  which  a  wife  is  endowed;  and  by  the  fur- 
ther fact  that  by  the  old  learning  the  wife 
endowed  nd  ogtcitm  eccUgiai  was  said  to  take 
and  hold  by  virtue  of  the  contract  of  mar- 
ria^.  and  therefore  that  the  right  of  dower 
u-sH  founded  in  contract.  The  ri^ht  of 
■lower  which  she  holds,  and  which  is  inalien- 
able save  by  her  own  act  in  the  manner  di- 
rected by  tlie  iitatute,  is  a  right  guaranteed 
to  her  by  positive   law,  and,  in   Illinois,  a 

SDsitive  law,  which  is  separate,  distinct,  in- 
ependent  of,  and  in  no  way  related  to,  the 
rtatute  of  wills  or  intestate  lawa  of  the  state. 
The  current  of  authority  now  is  Uiat  a  wile's 
dower  ia  founded  in  positive  law,  and  not  in 
contract. 

2  Scribner,  Dower,  pp.  Z,  3. 

The  iDtegrity  of  the  inheritance  act.  If  a 
valid  law,  is  not  assailed  hy  holding  that  it 
does  not  apply  to,  or  comprehend,  dower  es- 
tates; and  this  holding  is  consistent  and  in 
accord  with  the  whole  histoiy  of  the  right 
of  dower,  so  far  as  it  can  be  traced,  which 
is  that  it  is  a  conspicuous  favorite  of  the 
law,  that  fStids  its  inspiration  in  the  human 
breast  and  from  the  loftiest  motives. 

Stribner,  Dower,  p.  20. 

Dower  is  a  life  estate.  It  exists  when  a 
man  is  wised  of  estate  of  inheritance  and 
'lies  in  the  lifetime  of  his  wife. 

4  Kent,  Com.  p.  35. 

Dower  ia  an  estate  of  freehold. 

McManaman  v.  Blockt,  15  HI.  App.  476; 
Hart  V.  Burch,  31  III.  App.  22;  Walker  r. 
Rand,  31  III.  App.  636. 

It  ia  undoubtedly  true  that  prior  to  the 
death  of  a  husband  the  dower  right  is  in- 
clioate  and  as  expectant^  of  freehold,  con- 
tingent on  the  death  of  the  husband ;  but, 
when  consummate,  it  is  an  est&te  of  free- 
hold, and  relates  barfc  to  the  marriage  with 
and  seisin  of  the  husband.  The  dower  at- 
tachee  as  soon  as  tiiere  is  the  concurrence  of 
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marriage  and  seisin,  and  it  cannot  be  de- 
vested, except  Y>!  the  wife  in  the  manner 
pointed  out  by  the  statute. 

8iak  V.  Smith,  6  III.  603;  Warran  v.  War- 
ren, 148  III.  653,  36  N.  E.  611. 

The  right  of  dower  is  an  encumbrance. 

JfcConI  T.  Uataey,  156  111.  123,  39  N.  E. 
G92. 

Being  an  encumbrance,  it  is,  of  course,  an 
interest  in  the  lauds,  and  it  is  this  interest, 
created  \w  the  common  law  on  the  marriage 
with,  and  seisin  of,  the  husband,  in  favor  of 
the  nife,  and  of  which  she  cannot  be  devest- 
ed e\ceiit  t^  her  oma  act,  that  has  been  so 
jealously  guarded  from  time  immemorial. 

A  provision  in  a  will  for  a.  wife  is  a  mere 
ofTer  on  the  part  of  the  husband  to  buy  out 
the  dower  right,  and  if  t^  widow  accepts 
the  provision  made  for  her  in  the  will  she 
takes,  not  as  heir  or  devisee,  but  as  pur- 
chaser. It  is  the  prioe  put  by  the  testator 
himself  upon  that  right,  and  which  she  is  at 
liberty  to  nccept.  Her  relinquishment  of 
dower  forms  a  valuable  consideration  for  the 
testamentary  gift,  and  she  becomes  a  pur- 
chaser tor  a  valuable  consideiration  of  the 
property  left  to  her  by  the  will. 

Blatckford  V.  Nevberry,  99  III.  11;  Car- 
jter  V.  Crawl,  149  111.  406,  36  N.  E.  1040; 
Corrigan  v.  Reid,  40  III.  App.  404;  Borden 
T.  Jenka,  140  Mass.  GQ2,  54  Am.  Rep.  607,  5 
N.  E.  023;  2  Scrihner,  Dower,  2d  ed.  527. 

Statutes  Ie\-ying  taxes  upon  tJie  citizen 
must  not  be  extended  by  implication  beyond 
the  clear  import  of  the  language  used,  nor 
their  operation  enlarged  so  as  to  embrace 
persons  and  things  not  specifically  pointed 
out,  though  Btan£ng  upon  a  close  analogy. 
In  every  case,  therefore,  of  doubt,  such  stat- 
utes are  construed  moat  strongly  against  the 
government  and  in  favor  of  the  citizen. 

Cooley,  Taxn.  S02;  25  Am.  &  Eng.  Enc 
I*w,  p.  78 :  McCkeimty  v.  People  e»  rrf. 
ITern,  148  111.  225,  36  N.  B.  739;  Fither  v. 
People,  84  III.  493;  ifui  t.  People  ea  tel. 
Pierpont,  72  III.  245;  Re  Barieek,  161  N. 
Y.  211,  55N.  E.  860. 

Inheritance  taxes  are  to  be  eonstrned 
strictly  against  the  government,  and  famr- 
ably  to  the  taxpayer. 

Re  Emlon,  113  N.  Y.  174,  tub  nom.  People 
V.  Bhenrood,  3  L.  R.  A.  464,  21  N.  S.  87; 
Re  Vaisar,  127  N.  Y.  12,  27  N.  E.  394} 
Clarke  v.  Chicago,  185  111.  382,  67  N.  E.  16. 

If  by  the  act  to  tax  gifts,  i^acles.  and  iu' 
heritances,  approved  June  16,  1805,  life  teo- 
anta,  where  the  remainder  is  to  lineals,  are 
taxed ;  but  life  tenants,  where  the  remainder 
is  to  collaterals,  or  to  the  stranger  in  blood, 
Bie  not  taxed, — appellants  say  the  general 
assemblv  is  powerless  to  validly  maSc  this 


III.  Conat.  arta.  2,  0 ;  MiUett  v.  People,  117 
Til.  301,  67  Am.  Rep.  860,  7  N.  E.  631 ;  fro- 
rer  v.  i'oopie  use  of  Seliool  Ftmd,  141  III. 
180,  16  L.  R.  A.  492,  31  N.  E.  306;  Ritcftie 
V.  People,  156  111.  105,  20  L.  R.  A.  78,  40  N. 
E.  434;  Braotmille  Coal  Co.  t.  People,  147 
III.  71,  22  L.  R.  A.  340,  35  N.  K  62;  Ram- 
sey V.  J'eople,  142  111.  380,  17  L.  R.  A.  863, 
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32  N.  E.  3«4;  Eardiug  v.  PeopU,  160  III. 
465,  32  L.  B.  A.  446,  43  N.  £.  024 ;  Chicago 
£  A.  R.  Co.  V.  Livingston  County,  08  111, 
45S;  CooIpv,  Conat.  Lim.  6th  ed.  481,  4S3. 

Appellants  ore  life  tenants,  with  remain- 
der to  lineaU.  To  tax  them  under  this  act 
(■a  was  done  in  the  court  below) ,  and  to  ex- 
empt all  life  tenanta  nh^e  the  remainder  is 
to  collaterals  or  to  the  atranger  in  hlood,  is 
a  denial  to  appellants  of  the  equal  protec- 
tion of  the  laws;  is  ei  takioK  of  private 
property  without  due  proceea  oi  law,  and  as 
such  in  oonHict  with  and  in  violation  of  both 
the  state  and  the  Federal  Constitutions  and 
amendments  thereto. 

III.  Const,  art.  2;  U.  S.  Conat.  14th 
Amend.;  Kailroad  Tdai  Case,  13  Fed.  722; 
Bania  Clara  County  v.  Southern  P.  B.  Co.  9 
Sawv.  165,  18  Fed.  385 ;  Barhier  v.  Connolly, 
113  U.  S.  27,  28  L.  ed.  923,  6  Sup.  Ct.  Rep. 
357;  Hallingcr  t.  Davis,  146  U.  8.  314,  36 
L.  ed.  096,  13  Sup.  Ct.  Rep.  105;  Harlado  r. 
CcJi/'ortitn,  110  U.  S.  618,  28  L,  ed.  232,  4 
Sup.  Ct.  Rep.  IIS,  202. 

While  the  power  of  the  state  to  classify 
iti  not  denied,  that  power  Btops  at  injustice, 
and  while  it  is  conceded  that  classiflcation 
and  the  degree  of  taxation  of  t^e  selected 
subjects  are  within  the  legislative  discre- 
tion, yet  they  are  under  the  restraint  of  the 
lupreme  law  of  the  land,  which  ordains  that 
taxes  shall  be  levied  throtigh  equaJ  lawa  im- 
partially administered.  And  the  limits  up- 
on the  power  of  claaaiQcation  are  that  the 
classilicatioi]  must  l>e  baaed  upon  some  rea- 
HOnaUe  ground, — -eaaie  difference  which 
bears  a  just  and  proper  relation  to  the  at- 
tempted classification,  and  is  not  mere  arbi- 
tral; selection. 

Lippman  v.  People,  175  111.  101,  51  N.  E. 
ST2 ;  Muglor  v.  Kaniag,  123  U.  8.  623,  31  L. 
ed.  205,  8  Sup.  Ct  Rep.  273;  Oulf,  C.  d  8.  F. 
R.  Co.  V.  Ellit,  165  U.  8.  151,  41  L.  ed.  667, 


nati.  S.  0.  A  T.  P.  R.  Co.  v.  Kent\tcky,  20 
1...  ed.  414,  8  8itp.  Ct.  Hep,  67 ;  Re  Griee,  70 
Fed.  627:  Slate  v.  Loomis,  IIS  Mo,  307,  21 
L.  H.  A,  780,  22  S,  W.  350;  State  v,  Jvlow, 
120  Mo.  163,  20  L.  R.  A.  237,  31  S,  W.  781. 

To  tax  appellanta,  life  tenants,  for  exercis- 
ing the  privilege  of  succeeding  to  proper^, 
solely  because  flie  remainder  happenH,  by  tiie 
will  of  the  testator,  to  be  vested  in  their  lin- 
eal descendants,  and  to  exempt  all  life  ten- 
ants who  succeed  to  property  where  the  re- 
mainder is  to  collaterals  or  to  strangers,  ia 
not  classillcBticn.  It  is  mere  arbitrary,  un- 
controlled selection  in  the  matter  of  taxa- 
tion, and  if  upheld  by  the  court  will  be  the 
forerunner  of  others.  The  Constitution  of 
the  state  is  not  st  delegation  of  power  to  the 
general  assembly,  but  a  limitation  upon  ita 

Ou  Pagt  County  v.  Jenks,  65   III.   275; 
Richarda  v.  Raymcnid,  02  111.  612,  34  Am. 
Rep.  161 ;  Braan  v.  OMeago,  110  III.  186. 
On  J^e^ition  for  reh«orinj. 

Where  a  widow  renounces  a  proviaion  in  a 
will,  and  electa  to  take  her  dower  right«,  this 
renunciation  will  not  render  the  property  in- 
testate. It  may  lessen  the  quantity  of  the 
SO  L.  R.  A. 


estate  devised,  to  the  exteni  of  the  estat« 
which  the  law  gives  the  widow,  but  other- 
wise the  property  must  pass  by  the  will. 

VcMurphy  v.  Boylcs,  40  ill.  110;  Sliinaer 
V.  Newberry,  51  111.  203;  Marvin  v.  Ledwilh, 
111  111.  144. 

This  right  of  election  proceeds  upon  tlip 
ground  tluut  the  wife  has  an  interest  in  tlic 
estate  of  the  husband  of  which  he  cannot  de- 
prive her  by  will  or  otherwise  without  her 
consent.  And  when  he  attempts  to  do  so- 
she  has  the  ripht  to  elect  whether  she  will 
take  the  provision  made  for  her  by  the  will 
or  renoiinoe  it  and  hold  such  rights  in  hi* 
estate  as  the  taw  gives  to  her.  She  cannot 
claim  a  portion  of  the  provisions  of  the  will 
and  reject  others  and  claim  under  the  stat- 
ute. She  must  claim  alone  under  the  will, 
or  altogether  independent  of  ita  provisions. 
When,  however,  rfie  has  renounced  the  pro- 
visions of  the  will,  she  ia  restored  to  her 
rights  under  the  statute. 

Lt»»ley  V.  hcaelf-y,  44  III.  530;  OMllett  v. 
Farley,  \6i  111,  571,  45  N.  E.  972. 

It  ia  si^iGcant  that  a  widow  who  renoun- 
ces is  under  no  obligation  to  make  an  eln'- 
tion  until  letters  testamentary  or  of  admini?- 


312,  34  N.  E.  150,  it  would  be  manifestly  un- 
just to  require  a  widow  to  make  her  election 
before  she  had  accurate  and  reasonable  in- 
formation in  regard  to  the  condition  of  the 
estate;  and  the  l^slature  must  have  had 
this  fact  in  view  when  the  section  was 
framed  giving  the  widow  one  year  after  th* 
issue  of"  letters  to  make  her  electioiL  This 
doctrine  is  wholly  inconsistent  with  the  lan- 
guage of  the  opinion  in  this  case,  that  tin- 
widow  takes  under  the  intestate  laws  of  the 

The  settled  rule  of  this  court  is  that  the 
widow's  dower  is  a  separate  estate  of  which 
she  is  vested,  that  attaches  before  death  of 
the  husband,  and  of  which  she  cannot  be  de- 
vested save  by  her  own  act 

Carper  v.  Crowl,  140  111.  465,  36  N.  E. 
1040. 

MesKTt.  E.  C.  AUn,  JTnlins  A.  Jobiuom, 
Frank  It.  Shepsrd,  Bobevt  8.  lies,  C.  A. 
Hill,  and  B,  D,  Honroa  for  the  People. 

CATter,  J.,  delivered  the  opinion  of  tiie 

Albert  M.  Billings  died  testate  in  Chicago, 
February  7,  1897,  leaving  a  large  estate.  H» 
left  surviving  him  Augusta  S.  Billings,  his 
widow,  and  Cornelius  K.  O.  Billings,  his  son 

(who  was  married  and  had  two  children), 
and  Albert  M.  Billings  Ruddock,  a  minor 
grandaon,  who  was  Uie  son  of  a.  deceased 
daughter,  who  had  intermarried  with  Charles 
H.  Ruddock.  He  left  also  a  atw  by  a  former 
marriage,  Henry  A.  Billings.  These  were 
his  only  heira.  The  first  clause  of  his  will 
was  as  follows:  "I  give  nnto  and  bequeath 
to  my  beloved  wife,  Augusta  S.  Billings,  for 
her  use  and  benefit  during  her  natural  life 

(and  at  her  death  to  be  divided  as  herein- 
after set  forth},  my  entire  estate,  both  real 
and  personal,  wherever  located,  excepting 
such  reservations  aa  are  hereinafter  set  forth 
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:ind  nuAc."  Then  followed  devises  of  cer- 
tain reel  estate  to  his  said  son  Corn«li-is, 
and  hi"!  gTandson,  Albert  M.  Billings  Rud- 
-dock,  and  certain  annuities  to  his  son  Henry 
A.  Hillings,  and  to  his  sister.  Tlie  will  then 
provided  as  follows:  "I  do  also  herein  give 
nnd  bequeath  to  ray  son  Ci.rnelius  Kini;ulc; 
■Garrison  Billings,  and  to  my  grandson.  Al- 
beit M.  Billings  Euddock,  to  be  held  and 
flwned  by  them  at  the  death  of  my  wife,  Au- 
gusta S.  Billings,  as  is  hereinafter  explainpd 
and  set  forth,  all  the  property  and  estate 
herein  bequeathed  to  her,  my  wife,  not  oth- 
erwise disposed  of  by  my  said  executors  here- 
inafter named,  in  the  uianner  following,  to 
wit:  Two  thirds  thereof  to  my  son  C.  K.  G. 
Billing,  and  one  third  thereof  to  my  grand- 
son, Albert  U.  BillinjTs  Ruddock,  to  be  held 
and  owned  by  thnu,  as  above  stated,  during 
their  lifetime;  and,  should  my  son  G.  K.  O. 
Billings  die  not  leaving  a  living  child  or 
-children  of  his  own  issue,  the  property  here- 
in bcqueatJied  to  him  shall  revert  and  be  held 
and  owned  by  my  grandchild,  Albert  M.  Bill- 
ingK  Uuddock,  during  his  lifetime;  and 
should  my  grandson,  Albert  M.  Billings  Rud- 
dock, die  not  leaving  a  child  or  children  of 
his  own  issue,  then  all  the  property  and  es- 
tate herein  bequeathed  to  him  shiOI  revert 
and  become  the  property  and  estate  of  my 
brother,  John  D.  Billings  {should  he  be  alive 
at  that  time),  and  my  living  nephews  and 
nieces,  who  shall  be  living  at  the  time  of  the 
de^ith  of  my  said  grandson,  as  aforesaid,  said 
bi'other,  nieces,  and  nephews  to  share  and 
■hare  alike  in  said  estate.  I  hereb;  make, 
constitute,  and  appoint  my  dear  wife,  Au- 
trusta  S.  Billings,  and  my  dear  eon  Oomehui 
Kinpptley  Garrison  Billings,  and  my  dear 
son-in-laiv,  Charles  H.  Ruddock,  to  be  the 
sole  executors  of  this,  my  last  will  and  testa- 

The  widow  renounced  the  provision  made 
for  her  in  the  will,  and  elected  to  take  her 
dower  and  legal  share  in  tiie  estate  under 
the  statute.  The  county  court  a[^iQted  an 
appraiser  to  fix  the  fair  market  value  of  the 
estate  for  the  purpose  of  assessing  the  in- 
heritAnee  tax,  as  provided  by  an  act  entitled 
"An  Act  to  Tax  Qilts,  Legades,  and  Inheri- 
tances in  Certain  Csseei,  and  to  Provide  for 
the  Collection  of  the  Same,"  approved  June 
IS,  18115  (Hurd's  Rev.  Stat.  1SS9,  p.  1460). 
The  widow's  dower  award  and  one  third  of 
the  personalty  were  appraised  at  the  total 
sum  of  $2,363,161.76,  the  tax  upon  which, 
after  deducting  the  1^0,000  exemptjon,  was 
fixed  at  $£3,443.63.  The  life  interest  {as  it 
was  decreed  to  be)  of  said  Cornelius  in  the 
two  thirds  bequeathed  to  him  was  appraised 
at  $2,472,11  S.7S.  and,  after  deducting  his 
exemption  of  9^0,000,  the  tax  to  be  paid  by 
him  was  assessed  at  924,821.18.  This  in- 
cluded the  specific  devise  of  real  estate  val- 
ued at  $30,000.  The  life  interest  of  Albert 
M.  Billings  Ruddock  In  the  one-third  interest 
bequeatliMl  to  him  was  appraised  at  $1,40S,- 
3T4.T7,  and,  after  deducting  his  exemption 
of  $20,000,  his  tax  was  assessed  at  $14,043.- 
74.  This  included  also  the  tux  on  a  specilic 
devise  to  him  of  real  estate  valued  at  $1(1.- 
-000.  The  court,  in  approving  the  appraiser's 
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report,  found  that  Corneliuu  K.  G.  Billings 
took  a  life  estate  in  the  two  thirds  of  the 
residuary  estate  bequeathed  to  him,  and  thai 
there  was  a  r«nainder  therein  of  the  value. 
at  the  testator's  death,  of  $804,584.70,  which 
had  not  vested,  and  that  there  was  a  remain- 
der in  the  one  third  bequeathed  to  Albert  M. 
Billings  Ruddock  for  lifej  of  the  value  of 
$2 .'30. 9 7 0.06,  which  had  not  vested,  and  or- 
dered that  the  tax  on  these  remainders  be 
postponed  until  they  shall  have  become  vest- 
ed. The  EO'd  Augusta  S.  Billings  alone,  and 
said  Cornelius  K.  G.  Billings  and  Albert  M. 
Billings  Ruddock  together,  have  appealed 
froni  liie  order  and  decree  assessing  and  fix- 
ing the  amount  of  said  tax.  The  two  ap- 
peals  will  be  considered  together  as  one  case. 
The  widow  havlnj?  renounced  the  life  es- 
tate given  her  by  the  will  in  the  whole  es- 
tate, the  estates  given  to  the  son  Comeiiits 
and  the  grandson,  Albert,  were  severally  ac- 
celerated, and  they  became  entitled  at  once 
to  their  several  interests  without  waiting 
until  the  death  of  t^e  widow.  Blatehford  v. 
Kbicbeiry,  09  111.  11.  But  we  shall  consider, 
first,  the  objections  to  the  tax  interposed  by 
the  widow,  Augusta  S.  Billing*,  on  her  sp- 
it will  be  seen,  by  reference  to  the  first 
section  of  the  statute  taxing  inheritances, 
that  the  tax  is  confined  to  property  "which 


tended  here,  that  the  property  which  came 
to  the  widow  by  reason  of  the  deatA  of  her 
husband  and  of  her  renunciation  did  not  pass 
from  him  either  by  will  or  the  intestate  laws 
of  the  state,  and  was  not,  tiierefore,  subject 
to  the  tax.  The  total  sum  of  $2,303,151.73 
fixed  as   the  value  of  the   property  which 

Kassed  to  the  widow  was  made  up  of  $13,070 
ir  her  award,  $69,266.70  for  her  dower,  and 
the  balance  for  her  one  third  of  the  person- 
alty. It  must,  of  course,  be  conceded  that  no 
part  of  this  property  passed  to  her  on  the 
death  of  Mr.  Billings  by  his  will,  for  she 
renounced  the  provision  made  for  her  in  the 
will,  and  therefore  became  entitled  to  the 
same  share  or  interest  in  the  estate  that  she 
would  have  been  entitled  to  if  her  husband 
hod  died  intestate.  Section  1  of  the  statute 
relating  to  dower  ( Hurd's  Rev.  Stat.  189S,  p. 
G57)  provides  that  "the  surviving  husband 
or  wife  shall  be  endowed  of  tJie  one-third 
part  of  all  of  the  lands  whereof  the  deceaaed 
husband  or  wife  was  seised  of  an  estate  of 
inheritence,  at  any  time  during  the  mar- 
riage, unless  the  same  shall  have  hem  relin- 
quished in  legal  form."  And  S  10  of  the  act 
provides  that  "any  devise  of  land,  or  estate 
therein,  or  any  other  provision  made  by  the 
will  of  a  deceased  husband  or  wife  for  a  suT' 
viving  wife  or  husband,  shall,  unless  other- 
wise expressed  iu  the  will,  bar  the  dower  ol 
surh  survivor  in  the  lands  of  the  deceased, 
unless  such  survivor  shall  elect  to  and  does 
renounce  the  benpflt  of  such  devise  or  other 
provision,  in  which  case  he  or  she  shall  b* 
entitled  to  dower  In  the  lands  and  toone  third 
of  the  personal  estate,  alter  the  payment  of 
all  debts."     Section  1  of  the  act  in  regard  to 
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the  daacent  of  property  {Hurd'a  Rev.  St*t. 
1899,  p.  6S2)  provides  "that  esUtcB,  both 
real  and  perwHutI,  of  reeidenU  and  nonresi- 
dent proprietors  In  UiIb  state  dying  inteslAtc, 
or  whose  eatat«a  or  Any  part  thereof  shall  be 
deemed  and  talcen  as  inteetate  estate,  after 
aJl  jnit  debts  and  claimg  against  such  estatea 
■T«  fully  pttid,  shall  descend  to  and  be  dis- 
tributed In  manner  following,  ta  wil: 
.  .  .  Fourth.  When  there  is  a  widow  or  a 
Rurriving  husband,  and  also  a  child  or  chil- 
dren or  deicendau(«  of  auch  child  or  children 
ol  the  intestate,  t^e  widow  or  aurviving  bus- 
band  shall  receive,  as  his  or  her  absolute  per- 
sonal eetste,  one  third  of  all  the  personal  es- 
Ut«  of  the  intesUte." 

Hie  widow's  award  li  provided  for  hj  the 
act  in  r^ard  tci  the  administration  of  es- 
tates. It  is  true,  as  contended,  that  the  le- 
gal institution  of  dower  Is  of  great  antidui- 
ty,  and  was  not  created  by  our  statute,  but 
was  fully  established  and  provided  for  by  the 
common  law.  iStill,  It  is  also  true  that  it 
may  be  and  has  been,  not  only  recognized,  but 
also  modified  and  regulated,  bj  slatute.  The 
estate  by  the  curtesy  also  eiiatid  by  the  com- 
mon law,  but  it  has  been  abolished  in  this 
state,  and  the  surviving  husband  given  the 
ri°'ht  of  dower  in  lieu  of  it,  and  no  one 
doubts  the  lejtislature  had  the  power  to 
change  or  abolish  the  estate  by  the  curtesy. 
Nor  can  it  be  doubted  that  the  institution  of 
dower  is  subject  to  full  legislative  control, 
and  mov  be  modified  or  changed  at  any  time 
before  it  baa  become  a  vealed  estate  by  the 
death  of  the  spouse  onming  the  land.  Hen- 
aon  V.  Moore,  104  III.  403;  Beal  v.  Jenki,  123 
III.  447,  15  N.  E.  ITS ;  RaitdtUl  v.  Kreiger, 
23  Wall.  148,  23  L.  ed.  129j  Uclfeer  v.  Mc- 
Keer,  142  HI.  3g8.  19  L.  K.  A.  258,  32  N.  E. 
681.  True,  the  husband  cannot  deprive  his 
wife  of  her  inchoate  right  of  dower,  but  the 
state  may.  6he  does  not  bold  by  contract, 
but  holds  by  lawa  which  the  state  may 
change. 

It  la  contended,  however,  that  whatever 
the  power  of  tlie  legislature  may  be  to  con- 
trol dower  or  to  impose  burdens  upon  it,  the 
act  imposing  a  tax  upon  inheritances,  when 
strictly  construed,  as  it  should  be,  does  not 
include  dower,  because,  it  is  said,  dower  does 
not  "pass  by  the  intestate  laws  of  ttiis  state," 
and  the  act  does  not,  by  any  necessary  terms, 
include  doner.  There  are  no  laws  of  this 
stale  which  are  apecitieally  designated  as  "in- 
testate  laws,"  and  we  are  called  upon  to  de- 
termine what  lawa  or  system  of  lawji  were 
referred  to  under  that  appellation  by  the  act 
in  (fuestion.  The  same  term  is  employed  in 
similar  statutes  in  other  states,  and  we  have 
no  dnubt  the  laws  referred  to  are  those  laws 
of  the  state  which  govern  the  devolution  of 
eatsles  of  persons  dying  intestate,  and  in- 
clude all  applicable  rules  of  the  common  law 
in  force  in  this  "tate.  The  utatutes  from 
wliich  we  have  above  quntpd  are  intestate 
laws,  and  they  govern,  regulate,  and  control 
the  interest  which  the  widow,  Augusta  S. 
Hillings,  took  in  her  husband's  property  at 
his  death.  As  a  general  rule,  the  priqierty 
of  persons  dying  passes  in  two  ways, — that 
Is,  by  will,  or  by  descent  in  the  modes  pro- 
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vided  bj  law;  and  when  it  does  not  pMS 
by  will  it  generally  passes  by  law, — tha,t  ia, 
by  the  law  governing  the  disposition  erf  prop- 
erty of  persons  dying  intestate. 

Counsel  for  Mrs.  Billings  contend  that 
had  she  taken  the  provision  made  for  her  I^ 
t^  will  she  would  have  taken  as  purchaser, 
and  not  as  a  devisee  or  legatee;  that  the  pro- 
vision in  the  will  was  a  mere  offer  of  the 
testator  to  purchase,  for  the  benefit  of  his 
estate,  her  l^al  share  in  the  estate,  which  hs 
could  not  otherwise  eliminate;  and  that  had 


not  have  been  subject  to  the  succession  tax. 
In  support  of  this  view,  reference  is  made  to 
Carper  t.  Oroiel.  140  III.  46B,  3fl  N.  E.  1040, 
and  authorities  there  cited,  and  others, 
where  it  ia  said  that  "a  provision  by  will  in 
lieu  of  dower  is,  in  fact  and  leiral  effect,  a 
mere  offer  by  the  test&tor  to  purchase  out  the 
dower  interest  for  the  benefit  of  bis  estate." 
"Her  relinquishment  of  dower  forms  a  valu- 
able consideration  for  the  testamentary 
gifts.  In  this  point  of  visw.  she  becomes  a 
purchaser  of  the  property  left  to  her  b^  the 
will."  This  doctrine  need  not  be  questioned 
here.  It  is  often  applied  in  adjusting  the 
equities  of  the  widow,  heirs,  and  others  suc- 
ceeding to  the  estates  of  deceaced  persons. 
But  we  cannot  agree  to  the  view  that  it  is 
applicable  against  the  state,  where  the  ques- 
tion Is  not  only  one  of  power  of  the  stitte  to 
taK  her  succession  to  such  an  estate,  but  of 
the  interpretation  of  a  statute  designed  to 
exercise  such  power,  and  to  make  the  taa 
uniform  in  its  operation.  In  a  certain  sense, 
and  in  her  relation  to  the  testator  and  those 
claiming  under  him,  she  may  well  be  regard- 
ed as  a  purchaser,  and  the  will  and  her  ac- 
ceptance a  natter  o(  contract  or  convention 
between  them,  by  which  she  becomes  entitled 
to  Uw  property  and  her  rights  thereto  pro- 
tected. But  the  question  here  is  not  one  bar- 
ing reference  to  the  adjustment  of  the  equita- 
ble rights  of  diflerent  persons  succeeding  to 
the  pTOperty  of  *  deceased  person,  but  ona 
arising  between  the  claimant  and  the  atate; 
that  is,  whether  or  not  the  property  falls 
within  a  general  class  upon  which,  or  upon 
the  succession  to  which,  a  tax  is  imposed  for 
public  revenue.  The  statute  is  comprehen- 
sive, and  was  designed  to  embrace,  as  nearly 
as  practicable,  all  property  passing  from  a 
person,  upon  his  death,  by  will  or  intwtacy, 
e.tcept  such  as  the  statute  exempts.  This  la 
manifest  from  the  following  of  the  1st  sec- 
tion: "All  property,'  reol,  personal,  and 
mixed,  which  shall  pass  by  will  or  by  the  in- 
textate  laws  of  this  state  from  any  person 
who  may  die  seised  or  possessed  of  the  same 
while  a  resident  of  this  state,  or,  if  decedent 
was  not  a  resident  of  this  state  at  the  time  of 
his  death,  which  property  or  any  part  thereof 
sliall  lie  within  this  State  or  any  interest 
therein  or  income  therefrom,  which  shall  be 
transferred  by  deed,  grant,  sale,  or  gift 
made  in  contnnplation  of  the  death  of  the 
grantor  or  bargainor  or  intended  to  take  ef- 
fect, in  possession  or  enjoyment  after  such 
death,  to  any  person  or  persons  or  to  any 
■  body  politic  or  corporate  in  trust  or  other- 
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wiac,  or  by  reason  whereof  »nj  penon  or 
body  politic  or  corporate  shall  become  beneli- 
ciallj  entitled  in  poesession  or  expectation 
to  any  property  or  income  thereof,  shall  be 
and  is  subject  to  a  t*x  at  the  rate  hereinafter 
BpeciHed  to  be  paid  to  the  treadurer  of  the 
proper  county,  for  the  use  of  the  state;  and 
all  lieir?,  legntces,  and  devisees,  adminetra- 
tors,  executorE,  and  trustees  shall  be  liable 
for  any  and  all  such  taxes  until  the  same 
shall  hai'c  been  paid  as  hereinaiter  directed. 
When  the  benflcial  interests  to  any  property 
or  iniKime  therefrom  shall  pass  to  or  for  the 
use  of  any  father,  mother,  husband,  wife, 
ditid,  brother,  sister,  wife  or  widow  of  the 
son  or  the  huslutnd  of  the  daughter  or  any 
child  or  children  adopted  as  such  in  confonn- 
ity  with  the  laws  of  the  state  of  Illinois,  or 


any  person  to  whom  the  deceased,  for  not 
lesE  than  ten  years  prior  to  death,  stood  in 
the  acknowledged  relation  of  a  parent,  or  bo 
any  lineal  deseendant  born  in  lawful  wed- 
lock :  in  every  such  case  the  rate  of  tax  shall 
be  one  dollar  on  overy  hundred  dollars  of  the 
clenr  market  value  of  such  property  received 
by  each  person  and  at  and  after  the  same  rate 
for  every  less  amount,  provided  that  any  es- 
tate which  niay  be  valued  at  a  less  sum  than 
#20,000  shnil  not  be  subject  to  any  such  duty 
or  taxes;  and  the  tax  is  to  be  levied  in  above 
cases  only  upon  the  excess  of  (EO.OOO  re- 
ceived hy  each  person." 

It  will  be  noticed  that  neither  dower,  nor 
any  provision  made  in  lieu  of  dower,  is  ex- 
empted, but  that  the  wife  is  entitled  to  an 
exemption  of  S20,000.  and  this  the  widow 
received  the  benefit  of  in  this  case.  We 
would  expect  to  find  fn  such  a  statute,  as 
we  do  find,  that  the  clasGea  of  property 
would  be  defined  only  in  funeral  language. 
If  appellants'  contention  were  sustained,  it 
would  seem  that  there  would  have  been  no 
necessity  of  an  exemption  in  the  statute  for 
the  wife;  for,  whether  she  accepts  the  prori- 
sion  made  for  her  in  the  wilt  or  renounce! 
it.  or  whether  there  is  a  will  or  no^  her  in- 
lereata,  accordinft  tiD  appellants'  argument, 
are  exempt,  for  the  reason  that  if  she  ac- 
cepts she  takes  by  purchase,  and  not  by  will, 
and  if  shs  renounces,  or  in  eaae  there  ia  no 
will,  she  takes  in  her  own  right  at  common 
law.  as  widow,  and  not  under  the  inteatale 
laws  of  the  state.  The  argument,  therefore, 
proves  too  much,  and  amounta  to  a  claim 
that  the  widow  cannot  be  taxed  at  ail.  In 
the  case  at  bar  the  will  gave  the  whole  es- 
tate to  the  widow  for  life,  and  it  is  contend- 
ed she  could  have  taken  this  life  estate  in 
the  whole  aa  purchaser,  and  without  liability 
to  the  burden  of  tax  imposed  on  other  life 
cBtnteo.  If  this  be  so,  it  mijfht  be  pertinent 
to  inmiire  whether  it  would  not  follow  that 
Mr.  Billinga  could  have  devised  and  be- 
queatfaed  his  whole  estate  to  his  wife  abeo- 
lutely,  free  from  taxation  under  the  statute. 
We  cannot  accept  appellants'  view,  and  think 
it  unnecessary  to  pursue  this  question  fur- 
ther. The  county  court  property  held  that 
Iho  widow's  dower  was  subject  to  the  tax. 

Counsel  on  both  sides  acem  to  agree  that, 
subject  to  the  widow's  dower,  and  after  her 
award  and  one  third  of  the  property  were  set 
Bi  K  R.  A. 


off  to  her,  Cornelius  K.  Q.  Billinga  was  enti' 
tied  to  and  took  two  thirds  of  the  estate  for 
life,  and  Albert  M.  Billings  Ruddock  one 
third  for  life,  and  the  only  point  made  on  the 
appeal  by  these  appellants  is  that  under  the 
statute  these  life  estates,  which  were  so  ad- 
judged and  held  by  the  court  below  to  be  lia- 
l>Ie  to  the  tax,  were  not,  under  the  statute, 
liable  at  all.  It  U  not  denied  that  by  I  1, 
standing  alone,  above  quoted,  they  would  be 
liable,  but  it  is  claimed:  tbat  by  1  2  they  are 
excluded  friHn  the  provisions  of  9  1-  Section 
2,  or  BO  much  of  it  as  affects  this  question, 
is  as  follows;  "When  any  person  shall  be- 
queath or  devise  any  property  or  Interrtt 
therein  or  income  therefrom  to  mother,  fath- 
er, husband,  wife,  brother  vtA  sister,  the 
widow  of  the  son  or  a  lineal  descendant  dur- 
ing the  life  or  for  a  term  of  years  or  remain- 
der to  the  collateral  heir  of  the  decedent,  or 
to  the  stl^nger  in  blood,  or  To  the  body  politic 
or  corporate  at  their  decease,  or  on  theexpin- 
tion  of  such  temi,  the  said  life  estate  or  es- 
tates for  a  term  of  years  shall  aot  be  sub- 
ject to  any  fax,  and  the  property  bo  pawing 
shall  be  appraised  immediately  after  the 
death  at  what  was  tlie  fair  market  value 
thereof  at  the  time  of  the  death  of  the  it- 
cedent  in  the  manner  hereinafter  provided, 
and,  after  deducting  therefrom  the  value  n( 
said  life  estate,  or  term  of  years,  the  tax 
transcribed  by  this  act  on  the  remaindiM- 
shall  be  immediately  due  and  payable  to  the 
treasurer  of  the  proper  county,  and,  together 
with  the  interests  thereon,  shall  be  and  re- 
main a  lien  on  said  property  until  the  same 

The  point  mode  is  that  by  the  express 
terrms  of  this  section  all  life  estates  are  ex- 
empted from  the  tax  imposed  by  1  1.  whether 
the  remainder  be  to  lineals  or  collaterals. 
But  we  have  held  that  the  proper  reading  rtf 
the  clause,  "or  remainder  to  the  collateral 
heir."  etc.,  should  be,  "and  remainder."  etc. 
(^1  'i  V.  Chicago  Txth  A  T.  Co.  187  III.  42. 
58  N.  E.  31B)  ;  and  that  the  maamiw  of  that 
provision  is  that  when  the  bequest  is  to  the 
mother,  father,  husband,  wife,  brother  and 
sister,  widow  of  the  son,  or  a  lineal  descend- 
ant, during  the  life  or  for  a  term  of  yean. 
and  remainder  to  the  collateral  heir  of  the 
decedent  or  to  the  stranger  in  blood,  etc.,  aucli 
estate  for  life  or  for  a  term  of  years  shall 
not  be  subject  to  any  tax.  but  that  where  the 
remainder  is  to  lineals  the  prior  estate 
would,  und«r  E  1,  be  subject  to  the  tax. 

But  it  is  contended  that  this  constructtoo 
Tenders  the  slAtute  unconstitutional,  under 
both  the  state  and  the  Federal  Constitu- 
tions; that  it  violates  S  2  of  article  2  of  the 
Constitution  of  this  state,  which  provides 
that  "no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  prooea*  of 
law,"  and  j  1  of  article  9,  because  the  law 
imposing  the  tax  is  not  "uniform  as  to  the 
class  upon  which  it  operates,"  and  the  Ist 
section  of  the  14th  Amendment  to  the  Osn- 
stitution  of  the  United  States,  which  pro- 
vidce  "that  no  state  shall  deprive  any  penon 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 


1»I. 


BiLUNue  V.  People. 


818 


Iftws."  The  constitutionality  of  the  statute 
has  been  eBtablished  by  tbe  decisiona  in  aev- 
«rftl  cases  {Koahcrsperger  v.  Drake,  167  IH. 
122,  41  L.  R.  A.  44»,  47  N.  E.  321 ;  Ayers  v. 
Chicago  Title  A  T.  Co.  187  111.  42,  68  N.  E. 
318;  Uagoun  v.  Illinois  Trust  £  Sav.  Bank, 
170  U.  S.  283,  42  Ij.  ed.  1037,  18  Sup.  Ct. 
Bep.  u'J4),  and  we  shall  consider  only  the 
question  whetber,  by  the  clBssification  m&de, 
Uiere  was  any  arbitrary  or  unwarranted  dis- 
crimination  between  life  tenants  by  the  stat- 
ute imposing  the  tax. 

It  is  said  that  the  statute  ditcrimi nates 
between  life  tensjits  with  remainder  to  line- 
al descendants  and  life  tenants  with  remain- 
der to  collateral  hein,  by  impaaing  the  tax 
on  the  first  and  excluding  the  second  from 
its  operation.  But  we  cannot  see  that  'Ms 
is  a  mere  arbitrary  exaction  from  one  class 
while  another  class,  which  cannot  be  differ- 
entiated from  it,  is  allowed  to  go  untaxed. 
A  life  eatate  with  the  fee  descending  in  the 
lineal  tine  might  well  be  more  desirable  than 
A  life  estate  with  remainder  to  collateral 
heirs  OT  strangers  to  the  blood.  At  any  rate, 
there  is  a  suflicient  difference  upon  which 
the  legislature  oould,  without  transcending 
its  power,  base  a  class  ideation.  It  may  lie 
obserred  that  as  to  the  rate  of  tax  to  be 
impoaed  and  the  amount  of  the  exemption 
t^e  beneficiaries  are  divided  by  the  first 
eectJOB  into  three  classes,  whi<^,  for  pur- 
poses of  designation,  may  be  called — First, 
the  lineals;  second,  the  collaterals;  and, 
third,  the  strangers  to  the  blood.  It  is  not 
questioned  in  this  case  that  these  differences 
in  relationship  to  the  decedent  have  been 
properly  used  by  the  l^islature  as  a  just 
and  legal  basis  for  purposes  of  classification, 
and,  although  the  constitutionality  of  tbe 
■tatntfi  has  heretofore  been  attacked  because 
of  such  claasification,  it  has  been  sustained 
by  this  court  and  by  the  Supreme  Court  of 
the  United  States.  Kocherspergor  v.  Drake, 
167  III.  122,  41  L.  R.  A.  446,  47  N.  E.  321 ; 
Magoun  r.  Illinois  Trust  £  Sav.  Bank,  170 
U.  S.  2B3,  42  L.  ed.  1037,  16  Sup.  Ct.  Rep. 
&&4.  Now,  to  exempt,  by  the  second  section, 
beneficiaries  of  the  first  class  who  are  given 
only  a  life  estAte  with  remainder  over  to 
beneficiaries  of  the  second  or  third  class,  is 
to  apply  the  same  principle  of  discrimina- 
tion in  favor  of  those  standing  nearest  in  re- 
lationship to  the  deceased  owner.  No  lifp 
tenant  falling  within  the  second  or  third 
class  is  exempt,  and  the  mere  fact  that  life 
tenants  of  the  tirst  class,  where  tbe  remain- 
der is  kept  in  the  lineal  line,  are  not  includ- 
ed in  tbe  exemption,  dues  not  render  the  stat- 
ute nnconstitutional  for  lack  of  uniformity 
as  to  the  class  upon  whidi  it  operates;  as 
supposed  by  counsel.  Section  2  does  not  in- 
terfere with  the  elassiflcation  made  by  J  1, 
but  recognlECs  it,  and  excludes  only  from  the 
operation  of  that  section  life  tenants  who  are 
henefieiarieB  of  the  first  class  where  the  re- 
mainder is  given  to  those  of  the  second  or 
third  dau;  that  Is,  to  collateral  heirs  or 
strangers  to  the  Uood  or  the  body  politic  or 
SO  L.R.  A. 


corporate.  It  cannot  be  said,  we  think,  that 
no  reason  whatever  appears  for  the  distinc- 
tion mode  by  this  exemption.  It  may  be  re- 
garded as  a  concession — a  further  exemption 
— to  beneftciaries  of  the  first  class  who  are 
the  ladt  of  their  line  to  hold  and  enjoy  the 
property;  and,  even  if  it  were  one  which  the 
l^ialftture  had  no  power  to  make,  that  pro- 
vision only  would  be  void,  leaving  the  rest 
of  the  act  in  full  force.  And  such  a  con- 
struction would  not  affect  the  order  of  court 
appealed  from,  nor  aid  appellants  in  their 
contention. 

The  most  serious  questions  in  the  case 
arise  on  the  cross  errors  assigned,  that  the 
court  erred  in  postponing  the  assessments  of 
the  tax  on  the  remainder  created  by  the  will 
upon  tbe  termination  of  the  life  estates.  The 
court  below,  and  counsel  in  this  court  on 
both  sides,  have  treated  the  interest  of  Cor- 
nelius K.  G.  Billings  as  only  a  life  estate  in 
two  thirds  of  the  property  left  after  the  wid- 
ow had  received  her  portion,  and  the  interest 
of  Albert  M.  Billings  Ruddock  a«  only  a  life 
eatate  in  the  other  third,  and  for  the  pur- 
poses of  this  case  we  shall  treat  the  view  so 
agreed  upon  as  correct,  and  consider  only 
whether  the  contingent  remainders  created 
by  the  will  are  presently  taxable,  or,  rather, 
whether  the  taxes  are  presently  payable. 
The  court  below  held  that  they  were  not,  but 
that  decision  waa  rendered  before  this  court 
had  decided  the  case  of  A.yera  v.  Chicago 
TitU  £  T.  Co.  167  111.  42,  68  N.  E.  318,  in 
which  case  we  held  that,  where  property  was 
devised  to  a  trustee  for  the  use  of  his  wife 
and  children  during  their  lives,  and  after  the 
death  of  all  of  them  the  remainder  to  be  dia- 
tributed  according  to  the  intestate  laws  of 
the  state,  both  the  life  estates  and  the  re- 
mainder were  taxable  upon  tbe  death  of  the 
tesUtor.  It  was  also  held  in  that  case  that 
expectant  estates  were  taxable  by  the  plain 
provisions  of  the  statute,  whether  such  ex- 
pectancies were  in  the  nature  of  reversiohs 
or  remainders,  and  whether  vested  or  contin- 
gent. 

All  such  interests  are  certainly  taxable,  as 
said  in  that  case,  but  the  language  there  used 
must  he  construed  with  reference  to  the  ques- 
tions there  preeented.  In  that  cose  the 
whole  estate  was  by  the  will  given  to  the 
trustee  to  manage  and  control,  invest  and  re- 
invest, and  to  pay  over  and  distribute  the  net 
income  to  and  among  the  wife  and  children 
of  the  testator  and  the  survivor  of  them,  pro. 
vidod,  however,  that  the  children  and  de- 
scendants of  those  dying  should  enjoy  their 
parent's  or  uucextor's  share  during  the  («n- 
tinuance  of  the  trust,  but  that  upon  tlie 
death  of  the  last  survivor— that  is,  of  the 
wife  and  children  of  the  testator — the  whole 
of  the  trust  fund  remaining  was  to  go  and  bi- 
set  apart  and  divided  by  the  trustee  to  and 
between  audi  persons  as  should  be  entitled 
thereto  under  the  statute  in  regard  to  intes- 
tat«  estates;  and  the  county  court  had  de- 
cided in  that  case  that  no  iMTt  of  the  succes- 
sion tax,  either  on  tbe  life  interests  or  tbe 
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remuiodeTS,  could  be  pTCHtillj  aecertain^l  or 
oollected.  Wc  reiverscd  that  dftision,  (or  it 
wob  clearly  erroneous,  and  in  doing  eo  used 
iBnijunjre  applicable  to  the  case,  and  to  all 
CBECB  where  the  property  or  interest  paaeing 
ia  cnpable  of  valuation,  and  the  amounts  of 
thn  tax  and  of  the  exemptions  are  capaUe 
prcECntly  of  determination.  In  the  Ayers 
Case,  the  county  ccurt  postponed  the  entire 
tax,  holding  that  no  part  of  it  could  then  be 
Bxiid  or  collected.  In  thia  that  court  was  in 
error.  Kut  in  the  case  at  I  iir  the  county 
court  uot  only  caused  the  estates  to  be  ap- 
pTai.ied  which  pushed  to  the  widow,  to  the  son 
Covneiius  for  his  life,  and  to  the  grandson, 
All)ert,  for  his  life,  and  the  tax  to  be  as- 
sesEcd,  but  also,  under  {  2,  caused  to  be  ap- 
pruixed  the  estates  which  passed  to  the  wid- 
ow, to  the  son  Cornelius  for  his  life,  and  to 
the  f^anJMon  for  his  life,  and  the  tax  to  be 
asfcesed,  but  also,  under  i  2,  caused  to  be 
appraised  that  part  of  the  estate  which  had 
not  vevted,  and  which  cannot  vest  until  the 
happening  of  the  contingencies  mentioned  in 
the  will,  and  postponed  only  the  tax  thereon 
until  the  same  sliall  have  become  capable  of 
beinit  Hxed  and  collected.  In  this  we  think 
the  («urt  below  decided  correctly,  because  aa 
to  those  remainders  or  so-called  reversionary 
interests  they  were  incapable  of  valuation, 
and  in  such  a  case  the  literal  language  of  the 
statute  must  give  way  to  reasonable  iDt«r- 
prctation.  Manifestly,  it  cannot  be  deter- 
mined now  whetlier  the  son  Cornelius  will 
die  leaving  children  or  a  child  Bunriving  him 
or  not,  and  benoe  it  cannot  now  be  deter- 
mined whether  the  grandson,  Albert,  will 
take  a  life  estate  or  not,  on  the  death  of  Cor- 
neliui,  in  the  two  thirds  bequeathed  to  him 
for  life,  or,  if  Cornelius's  children  ijiould  not 
■urvive  him,  neither  may  Albert,  and  in  such 
case  there  would  be  no  life  estate  remaining 
in  said  two  thirds  after  the  death  of  Cornel- 
ius. How,  then,  can  any  such  life  esUte  be 
nOw  valued  or  the  tax  thereon  be  fixed  or  col- 
lected! Treating  the  estate  of  Cornelius  as 
a  life  estate  only,  the  will  seems  to  make  no 
bequest  or  devise  over  in  case  he  should  sur- 
vive Albert,  and  dio  leaving  no  child  of  his 
own  issue  surviving  him.  How  could  this 
possible  rcverHionnry  interest  be  now  valued 
and  taxed!  Questions  practically  as  diffi- 
cult of  solution  tvoutd  arise  as  to  the  remain- 
der of  the  one  third  bequeathed  to  Albert. 
By  what  rule  or  recognized  table  could  it  be 
determined  whether  he  will  marry  and  have 
children  who  will  survive  him!  If  he  shal), 
there  will  be  no  remainder  over  to  the  col- 
laterals.— the  uncle,  the  nephews,  and  nieces; 
if  he  shall  not,  there  will  be.  How  can  es- 
tates depending  upon  such  contini^encies  be 
valued  and  taxed  at  the  rates  provided  by  the 
statutes!  It  is  to  be  borne  in  mind  that  the 
tax  is  levied  on  the  succession,  and  not  on 
the  property  as  such,  and  the  rate  and  the 
exemptions  must  be  determined  by  the  auc- 
cession!  and  it  would  sewn  to  follow,  neces- 
sarily, thnt  wben  the  basis  of  the  tax  cannot 


however,  made  a  lien  on  the  property,  which 
will  continue  until  the  uncertainties  change 
to  certainties,  as  they  will  in  time,  when  it 
may  be  collected. 

We  find  Upon  examining  the  authorities 
that  the  courts  of  last  resort  in  other  stateti 
found  it  necessary  to  take  substantially 
Ame  view  in  interpreting  statutes  simi- 
lar to  the  one  under  consideration.  Among 
many  cases,  see  Re  Roosfvelt,  143  H.  Y.  120, 
26  L.  I(.  A.  695,  SS  N.  E.  281,  and  Re  Boff- 
HB.  143  N.  \.  327,  38  N.  E.  311. 
The  tax  imposed  by  E  1  of  our  statute  is 
fixed  upon  the  "clear  market  value  of  the 
property  received  by  each  person"  at  the  pre- 
scribed rate;  that  is,  aa  shown  by  the  con- 
text, the  clear  market  value  of  t^e  beneficial 
intereal  so  received.  Surely,  by  such  lan- 
guage it  was  not  intended  by  the  legislature 
that  the  courts  should  undertake  to  ascertain 
the  clear  market  value  of  a  mere  possible  in- 
t«rest,  which,  from  its  very  nature,  could  not 
have  any  market  value,  and  which,  for  all 
practical  purposes,  such  as  taxation,  is  in- 
capable of  vsjuation.  The  courts,  in  order 
to  enforce  the  immediate  collection  of  such 
taxes,  as  the  statute  seems  to  contunplata 
shall  be  done,  caunot  change  the  tax  from 
one  on  succession  to  one  on  property;  nor 
can  thejr  classify  such  remot«  and  oontingent 
interests,  and  fi:<  the  tax  or  rate  of  tax  upon 
the  whole  class,  as  possibly  the  law-making- 
power  might  do  tH"  provide  for.  No  other 
course  ia  left  open  in  the  practical  adminis- 
tration of  the  statute  than  to  postpone,  as 
was  done  in  this  case,  the  assessing  and  col- 
lecting of  the  tai  upon  such  remote  and  con- 
tinent interests  as  are  incapable  of  valua- 
tion, and  as  to  which  the  rate  and  thi-  ex- 
emptions cannot  be  determined.  It  is  appar- 
ent that  in  many  eases  the  tax  on  remain- 
ders, mentioned  in  E  2  as  becoming  immedi- 
tely  due  and  payable,  can  be  immediately 
ascertained  and  collected;  but  in  other  cases, 
.  contemplation  of  the  atatute,  they 
are  due  and  payable,  and  remain  a  lien  on 
the  property,  their  payment  cannot  be  en- 
forcnl  until  the  amount  can  be  determined 
by  the  happening  of  the  event  or  fulfilment 
of  the  conditions  upon  which  the  beneficial 
estate  itself  is  made  to  depend.  Tliis  con- 
struction of  the  statute  leads  to  its  broadest, 
fairest,  and  fullest  enforcement,  while  to  so 
construi!  it  as  to  require  the  fixing  and  col- 
lection of  the  tax  immeiliately  upon  the  death 
of  the  duuor,  upon  all  interests  in  property 
passing  or  to  pass  upon  any  contingency, 
would  embarrass,  and  for  practical  purposes 
mi(;bt  have  the  effect  to  defeat,  the  full  oper- 
ation the  statute  was  intended  to  have.  We 
are'of  the  opinion  that  the  case  was  correct- 
ly decided  by  the  county  oourt 

The  order  and  jwigm«itt  of  that  eo«n  lei' 
therefore  6o  affirmtd, 

Rehearing  denied. 
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Chast  t.  LiBiflH  Tallkt  R.  Co. 
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Brumna  D.  CRARY,  A.ppt., 


(203    Pa.    626.) 

To  hold  the  e«rricr  responalblo  tor  mm 
Imjarr   peeoived  »r   «   paaaeaser  wblte 

□Btng  an  eicarsion  ticket,  one  ot  tbe  condi- 
tions OD  wblcb  is  that  t&e  pauenger  tamimet 
>11  risk  of  Kccldcnt,  be  miut  sbow  ■mrm- 
atlTel7  that  the  carrier  was  lulltr  of  atgU- 
■enee  which  canHed  tha  Injurj. 

(October  18,  1802.) 

APPEAL  by  plaintiff  from  a  jndgiiMiit  of 
tlie  Court  of  Coimnon  Pleaa  for  Lu- 
■erne  County  in  favor  of  defendant  in  an 
action  brought  to  recover  damagee  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendimt'a  negligence.'    Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Mef%rt.  Gvorse  B.  HoLmu,  WUUmu 
R.  Glfalieiu,  and  \PlUiun  S.  MoI<eM», 
for  appellant: 

He  reieaao  is  inopeTstive,  and  the  maxim 
Bei  ipsa  loquitur  applies  if  the  circtUD' 
stances  warrant  its  applieation. 

Buffalo,  P.  A  W.  R.  Co.  y.  O'Bara,  3 
Pennjp.  IDO;  Camden  d  A.  R.  Co.  v-  Baaaoh 
(Pa.)  6  Cent.  Bep.  121,  7  Atl.  731;  P«in- 
jtylrufiia  R.  Co.  v.  Senderton,  El  Pa.  315; 
Peaiuylpania  Jl.  Co.  -r.  Btitler,  67  Pa.  338; 
Bumelt  r.  Pennsylvania  R.  Oo.  176  Pa.  46, 
34  Atl.  972. 

Negligf-ce  is  to  be  Inferred  from  the 
.proof  of  the  "  injurious  accident." 

Laing  t.  Colder,  8  Pa.  479,  40  Am.  Dec. 
.533;  Delatcaie,  L.  A  W.  R.  Co.  t,  Hapheyt, 
m  Pa.  13S;  Black,  Law  A  Pr.  In  Aeci.  Cases, 
I  182;  Penruy  Ira  Ilia  R.  Oo.  v.  Raiordon, 
119  Pft.  577,  13  Atl.  324;  Buck  v.  Pennayl- 
vania  R.  Co.  160  Pa.  170,  24  Atl.  678;  Sul- 
livan V.  Philadelphia  <t  K.  B.  Co.  30  Pa. 
234.  7S  Am.  Dec.  G08 ;  Pennaylvanic.  R.  Co. 
V.  XaaEiimey,  124  Pa.  4AZ,  2  L.  H.  A.  B20, 
17  Atl.  14;  Ray,  Pabs.  Carr.  p.  608- 

i/esrr3.W«odw»rd,DBTlln(,  ft  Wood- 
ward  and  H.  IF.  Paliaer,  for  appellee: 

Where  the  person  who  took  the  ticket  ad- 
mits that  he  acted  with  full  knowledge  of 
tbe  conditions,  and  with  such  knowledge  pur- 
chased at  a  le»ier  rate  and  made  use  of  the 
Ucket  to  secure  a  pa«inge,  the  evidence  of 
his  assent  is  as  complete  as  if  he  had  actu- 
ally signed. 

Illinois  C.  R.  Co.  v.  Read,  37  III.  484,  87  ' 

Note. — As  to  rights  of  person  riding  free  or 
on  paaa,  generollj.  Bee  note  to  Untdoon  v.  Se- 
attle Cit;  B.  Co-  (Waah.)  22  L.  R.  A.  TIM ; 
Uogers  T.  Kennebec  8.  B.  Co.  (Me.)  25  L.  R.  A. 
4»1;  Meuer  v.  Chicago,  M.  &  St.  P.  R.  Co.  (S. 
U.)  23  L.  It.  A.  81 ;  Davis  v.  Cblrago,  M.  &  St. 
r.  R.  Co.  (Wis.)  S3  L.  B.  A.  654  :  llllnola  C-  R- 
Co.  r.  Beebe  (111.)  43  L.  B.  A.  210  :  and  Whitney 
T.  New  Tork.  N.  B.  &  O.  R.  Co,  (C.  C.  App.  lit 
C.)  DO  L.  R.  A.  615. 

As  to  Talldltj  of  condition  exempting  ear. 
69  I^  R.  A. 


Am.  Dec.  260;  WelU  y.  »•»  Tor*  0.  B.  Co. 
24  N.  Y.  181;  Fonteoa  v.  Cunari  B.  B.  Co. 
1S3  Mass.  ^63,  12  L.  R.  A.  340,  27  N.  B. 
665- 

The  legal  effect  of  this  contract  was  to  re- 

Suire  the  plaintiff,  in  case  of  accident  and 
nmage,  to  prove  that  the  defendant  was 
negligent 

Ooidey  v.  Pmnaylvania  R.  Co.  30  Pa.  246, 
72  Am.  Dee-  703;  .Veto  Jersey  Steam  A'ao. 
Co.  p.  ilerchanta'  Bank,  G  How.  344,  12  L. 
ed.  465;  Marth  r.  Home,  6  Barn.  &  C.  322; 
Famham  v.  Camden  A  A.  R.  Co.  G6  Pa.  60. 

Browu,  J.,  delivered  the  opinion  of  the 
court: 

On  July  3,  1836,  the  plaintiff  purchased 
at  a  reduced  rate  from  the  Lehigh  Valley 
Railroad  Company  a  ticket  designated  an 
"employee's  escnrsion  ticket."  It  was  for 
a  passAge  from  Wilkes-Barre  to  New  York 
and  return.  Upon  it  there  was  the  follow- 
ing, among  other  conditions:  "The  person 
arceptinK  and  using  this  ticket  Uiereoy  as- 
sumes all  risk  of  accident  and  damage  to 
person  or  property."    There  was  nothing  o 


^     .  the    conditions    ' 

wliich  it  was  issued  Irinding  upon  him,  but 
it  was  accepted  by  him  with  the  indorsement 
plainly  stamped  on  it  that  all  of  the  condi- 
tions imposed  by  the  company  were  "  fully 
understood  and  agreed  to.  T^e  evidei>ee  of 
the  assent  of  tlie  appellant  to  the  conditions 
is,  therefore,  as  complete  as  if  he  had  signed 
the  ticket.  Illinoia  C.  R.  Co.  v.  Bead,  37  111. 
484,  87  Am.  Dec.  260;  Wellt  v.  New  York 
C.  R.  Co.  24  N.  Y.  181 ;  Fotueea  v.  Cvnard 
~    ~   Co.  153  Mass.  663,  12  L.  R.  A.  340,  27 


dilion  indorsed  on  it  that  the  appellant,  in 
iising  it,  would  assume  all  risks  of  accident 
and  dnniagp  to  his  person,  there  was  an 
agreement  between  him  and  the  railroad 
company  that  the  common-law  rule  making 
the  common  carrier  an  insurer  of  his  safety 
should  he  set  aside,  and  that  he  would  be 
bound  by  the  agreement  between  tliem  a^ 
tho  law  deDnfng  the  duty  and  liability  of 
the  appellee  in  carrying  hira  to  New  York 
and  bringing  him  back,  famham  v.  Cam- 
den d  A,  R.  Co.  65  Pa.  63.  That  such  an 
agreement  may  be  made  has  long  since  been 
•settled,  .iticooii  v.  Reliance  Transp.  Co.  9 
Wattn,  87.  34  Am.  Dec.  503;  Laing  v. 
Colder,  8  Po.  479,  49  Am.  Dec.  533;  Poirell 
V.  Pennsylvania  B.  Co.  32  Pi.  414,  75  Am. 

rler  from  llsblllty  for  Injnrlea  received  wblle 
riding  on  frelgbt  trains,  see  Central  R.  Co.  y. 
Llppman  (Qa.)  BO  L.  R.  A.  6T3 ;  aud  Richmond 
T.  Soulhern  P.  Co.    (Or.)   ST  L.  K.  A.  619. 

As  to  notice  to  pusHeiigcrB  of  coodltlona  on 
tickets,  see  also  Totter  V.  Tbe  Majestic  (C.  C. 
App.  2d  C.)  23  L.  R.  A.  746,  and  hoIc;  I,on. 
iBvllle  A  N.  n.  Co.  V.  Turner  (Tenn.)  43  L. 
R.  A.  140 :  and  Watson  v.  IiauUvUla  t  N.  B. 
Co.  (Tenn.)  49  L.  B.  A.  464. 
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Dec.  564;  American  Eap,  Co,  v.  Bandt,  fiS 
Pa.  140;  Adams  Exp.  Co.  v.  Sharplesg,  77 
Pa.  517:  Pennat/lvania  R.  Co.  v.  Miller,  87 
Pk.  306;  Clyde  v.  Hubbard,  88  Fa.  3&B; 
Buck  y.  PeTtngylwinUi  R.  Co.  150  Pa.  170,  24 
At).  673.  But  it  ie  equally  well  settled  that 
liy  sitch  an  agreement  the  common  carrier 
cannot  relieve  itself  from  liabilitj  for  its 
ncf^lij^nce.  "  Hie  reason  for  tliis  quallflca- 
(ion  of  th<f  power  to  limit  liabilitj  rests  on 
public  policy.  At  eonimon  law,  if  property 
waB  lost  or  injured  while  in  the  hands  of  the 
I'orrier,  the  burden  of  proof  was  on  the  car- 
rier to  show  the  cxiaunce  of  Buch  circum- 
ntancei  as  were  sufficient  to  excuM  him  from 
liability.  Such  la  still  the  gieneral  rule; 
but,  nhcn  a  xpeclal  contract  is  entered  into 
between  the  shipper  and  the  carrier,  the  con- 
tract lakes  the  place  of  the  commonlaw  rule, 
and  fixes  the  liability  of  the  carrier."  Pann- 
if/lBanui  R.  Co.  v.  Raiordoa,  119  Pa.  577, 
1.1  Att.  324.  The  liability  of  the  common 
i^rricr  beiu|{  by  such  an  agreement  confined 
to  its  negligence,  there  is  no  reason  why  the 
-ordinary  rule,  tiiat  n^ligence  is  not  to  be 
presumed,  but  must  be  proved,  should  not 
apply,  liie  agreement  of  the  parties  is  that 
I'-pre  flhall  be  no  liability  at  all  by  the  com- 
it.nn  carrier  tor  injury  to  the  passenrer ;  but, 
-on  grounds  of  public  policy,  the  law  saye 
to  the  passenger  that  he  cannot  contract  to 
roliere  the  carrier  from  negligence,  and  the 
carrier  cannot,  tor  any  consideration,  be  ab- 
solved from  )t«  duty  to  exercise  proper  c«re 
in  carrying  its  pasaengers.  If,  hov/ever,  in- 
jury results  from  the  negligence  of  the  com- 
mon carrier  to  one  with  whom  such  an  agree- 
ment is  made,  the  injured  party,  havltig 
taken  himself  out  of  tJtc  protection  of  the 
<!ommon  law,  which  makes  the  railroad 
-company  that  carriea  him  an  insurer  of  his 
xafe^,  and  which,  in  case  of  accident  result- 
ing iu  injury,  is  presumed  to  have  been  neg- 
ligent, must  show  affirmatively,  as  in  all 
other  cases  of  negligence,  the  epeciflc  negli- 
gence complained  of.  The  law,  in  the  face  of 
his  agreement  to  the  contrary  gives  him  the 
protection  against  negligence;  but  when  bo 
given  to  him  against  his  will,  and  he  aiter- 
warde  calls  for  it,  he  ought,  in  good  con- 
scienra,  to  be  compelled  to  show  that  negli- 
gence existed,  and  thia  is  the  law'a  require- 
ment, established  by  authority.  "A  contract 
limiting  their  liability  as  carriers  does  not 
relieve  them  from  or^nary  care  in  the  per- 
formance of  their  duty,  and  the  most  that 
it  can  do  la  to  relieve  them  from  those  con- 
vlusive  presumptions  of  negligence  which 
arise  when  the  accident  it  not  inevitable, 
-even  t^  the  tiighest  care,  and  to  require  that 
negligence  be  'actually  proved  againat  tlteiik" 
£B  I.  R.  A. 


Galdey  v.  Pennaylvania  R.  Co.  30  Pa.  242, 
72  Am.  Bee.  703.  "  The  respondento  having 
succeeded  in  restricting  their  liability  as 
carriers  by  the  special  agreement,  the  bur- 
den of  proving  that  tlie  loss  was  occasioned 
by  the  want  of  due  care  or  hj  groes  n^li- 
gcnce  lies  on  the  libellanta,  wttidi  would  be 
otherwise  in  the  absence  of  any  such  re- 
stiiction."  JVctt  Jersey  Steam  Wan.  Co.  v. 
Merchants'  Bank,  6  How.  344,  12  L.  ed.  465. 
The  same  principle  is  laid  down  in  Uank 
V.  Home,  5  Bam.  k  C.  322;  FomhoM  t. 
Camtfsn  <£  A.  R.  Co.  5S  Fa.  B3;  and  Poller- 
ion  V.  Clyde,  67  Pa.  500. 

We  are  not  to  be  understood  aa  boldtng 
that  there  may  not  be  caaes  in  which  the 
proof  of  the  accident  carries  with  it  the  pre- 
aumption  of  the  common  carrier'a  Dili- 
gence. Such,  by  way  of  illuatration,  was  the 
case  of  Camden  &  A.  R.  Go.  v.  Batuo\  (Pa.) 
6  Cent  Rep.  121,  7  AU.  731,  where  the 
plaintiff  was  soriously  injured,  while  riding 
on  a  train  of  the  defendant  company,  in 
conwquenco  of  a  collision  between  that  train 
and  another  moving,  in  the  opposite  direc- 
tion upon  the  aame  track.  AnoUier  illus- 
tration can  be  found  in  Buffalo,  P.  d  W.  R. 
Co.  V.  O'Hara,  3  Pennyp.  190,  where  the 
trnin  on  which  the  passenger  was  riding 
waa  run  into  by  a  special  train,  the  engine 
of  which  plunged  into  the  rear  coach.  In 
these  two  cases,  and  others  that  might  be 
cited,  the  only  inference  to  be  drawn  from 
the  accident  itself  was  Uiat  the  common  car- 
rier had  been  negligent.  But  the  present  ia 
not  such  a  case,  for  the  mere  proof  of  the 
flcoident  does  not  carry  with  it  the  presump- 
tion or  inference  of  the  appellee's  negli- 
gence. The  falling  of  the  door  of  the  freight 
car  may  have  been  due  to  the  sudden  brok- 
ing of  a  lock  or  hinge,  of  a  defect  in  which 


have  been  jolted  and  thrown  against  the 
door  by  some  sudden,  but  unavoidable,  vio- 
lent motion  of  the  train,  causing  the  door  to 
break ;  or  the  door  may  have  fallen  from 
other  causes  whidi  may  have  existed,  but  of 
which  the  company  had  neither  actual  nor 
constructive  notice,  nor  ought  reasonably  to 
have  been  aware  of;  and  it  could  not,  there- 
fore, as  the  learned  judge  below  properiy 
held,  have  been  presumed  to  be  guilty  of 
ne|;Iigenoe  against  this  specially  contracting 
passenger.  The  burden  was  upon  him  to 
submit  some  proof  of  it,  and,  in  the  absence 
of  any,  the  jury  ought  not  to  have  been  al- 
lowed to  gueas  that  the  a^ipellee  had  beeo 
negligent 
Jvdgmmt  tinned. 
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AvEBT  T.  Vebhokt  Electbio  Co. 


VERMONT  SUPREME  COURT. 


Robert  AVERT,  Tnut«e, 


VERMONT  ELECTRIC  COMPANY  et  at. 


1.     The    KeBeratloB    of    electricity    br 
VTKtcr   poorer   for   the  operation  of  m 

FBllroad  la  not  K  public  nse  tor  wblch  prop- 
•rty  m«j  be  t>k«u  by        "  '        " 


_  ..         ....  imlneut  domkln,  when 

ttiara  la  DothlDg  whleb  blndi  tlie  petltlooer 
to  lerra  tbe  railroad,  or  to  glTC  miiuU  adran- 
Uge*  to  all. 
t.  The  rl*ht  al  the  levlBlatare  to  res- 
nlate  the  rlrhta  eoaiaioa  to  riparlav 
ovraerB    doefl  not  empower  It  to  permit 


a  the  * 


I   tba 


upper  owner'!  land  when  oeceuary  t 
to  derelop  the  fnLL  power  of  the  etreim,  and 
reqnlre  the  apper  owner  to  take  hli  ahare  of 
the  Tslne  of  tbe  stream  In  money. 
8.  The  fflowlna:  of  bisd  hy  «  dam  for 
BMUiiitnctnFlnBr  parpoaea  la  a  taking 
wltbln  the  meaning  of  tbe  conatitiitlonal  pro- 
Tlglon  regnlatlDg  the  taking  of  land  by  right 
at  eminent  domain. 

(Uarcb  e,  1903.) 
Kora — IitaUUtu  tor    aammiOB  boot    water  et 


I.  Sight  to  dam  tact. 

a.  Wo  natural  Hf/Jit,  SIT. 

b.  Legiitatlve  anthorttg. 

1.  1»  cenernl,  SSS. 

3.  For  improvemeitt  of  mantgatttn, 

8Se. 

c.  Grant  ot  rigM. 

1.  Form  and  m«iui«r,  838; 

2.  Ob/Mt,  881. 
8.  Xneet,  838. 

4.  Sattnt.  B8B. 
4.  Uee»*«,  836. 

•,  Prmnl9ttee  rigMt. 

1.  B^ht  man  be  aequtrtt  t«  pre- 
leriptton,  888. 

3.  Wliat   nttienart   to   «fo«  right. 

88S. 
8.  Mmtant  of  rigM,  848. 

4.  PrecMifOB    ohA   to—    ot   rlghl, 

t  AbamienmMt  of  HfrhU,  S4S. 
g,  RigM  at  ogainMt  pubU«. 

1.  In  gBneral,  847. 

2.  Nultanot,  848. 

h.  ntlo  to  UmA  Hoviei,  852. 
n.  "Who  art  Mattt. 

a.  PabHo  oenerallg,  888. 

b.  Carporatiotu,  SG8. 

&  One  who  ItM  parttS  with  property, 
8S& 

d.  Purehater  of  proptrtu,  888. 
a.  OtHcr  ptnont,  881. 

in.  What  it  obfiraollon. 
•,  Bridget. 

1,  OmiraUp,  863. 

3.  Raflroad  Ttridge. 

(a)  Duty  at   U 


(e)   UoHHty  ror  la/wy,  S6B. 

(d)  Other  mattmt,  868. 
k.  IMft  and  dArto,  8T1. 
e.  Otfc«r  obttmeHoM,  8T2. 


EXCEPTIONS  by  petitioner  to  a  ruling  of 
the  Chittenden  County  Court  dismlBaing 
ft  petition  tor  the  appointment  of  commia- 
Hionern  to  asBesB  dumages  to  be  paid  for  the 
floodinft  of  prupeitj  under  the  flowage  acta. 
Affirmed. 

Tlie  facta  are  Btatad  In  the  opinion. 

Mr.  Edatmad  0.  M«wer,  for  peUtioner; 

An  electric  plant  such  aa  tiie  petitioner 
proposes  to  erect  ia  a  "mill  or  nianufactoiy," 
witliin  the  terma  of  Vt.  Stat.  3623. 

Lambora  v.  Bell,  18  Colo.  348,  20  L.  R.  A. 
24],  32  Pac.  980. 

liie  purpose  to  which  this  water  power  is 
to  be  applied  contemplates  a  public  benefit. 

WilUamt  v.  School  Ditt.  No.  G,  33  Vt. 
2T1;  Tulbot  T.  Uudeon,  16  Gray,  417; 
Bloomfield  <t  R.  Natural  QatUght  Co.  v. 
Ric}MTdton,  63  Barb.  437 ;  Ke  Whifeatoion, 
24  Misc.  150,  G3  N.  Y.  Bupp.  397 ;  Allm  t. 
Jay.  60  Me.  140,  II  Am.  Rep.  IBS;  Ryan  t. 
Louisville  di  H.  Tervtinal  Co.  102  Tenn,  III, 
46  L.  R.  A.  303,  50  S.  W.  744. 

There  la  &  presumption  in  favor  of  the 
public  character  of  a  use  for  whidi  a  talcing 
iR  authorized  t^  tbe  h^slatura. 

III. — continued. 

d.  Illegal,  lAoupA  beneflobil,  872. 

e.  Change  In  obttruetliin.' 

1.  Repairing  dam,  SIS. 
S.  InereatlnB  height  Of  dam,  81*. 
8.  Change  of  loootio*,  STB. 
IT.  illTBOf  of  Bliaracter  of  tlream,  878. 
V.  Sffeot  of  flood. 

a.  Ordinary  ^reihet*,  8T6. 

b.  gmtraorilnary  flaodt,  6TT. 
TI.  Character  of  tn/wy,  8T8. 

VII.  Remedy. 

a.  itbatanent,  STB. 

b.  £iifli  generailif. 

1.  jStatHtory  aotfos,  880. 

2.  Oammoa-tow  aotlon,  SSI. 
8.  £vH<labIa  remcdlet,  883. 
4.  Indietment,  886. 

B.  Joinder,  886. 
G.  Pleading;  evidmct,  880. 
d.  UmflatloB,  88S. 
a.  Venne;  ludgment,  800. 


Vllt.  Wfta  Mv  x 

a.  /•  general. 

1,  Oiener,  808. 

3.  One  in  p 

8.  Joinder  at  parttei,  OOt. 

b.  OrmtM,  001. 

c  Burvtvorthtp,  803. 
IX.  Defeniet. 

a.  ContHbutBTy  negltgtnee,  004. 

b.  Betoppet,  004. 

c  ContrfbHtlMtf  aawM,  OOS. 

d.  Right  to  repair  injnrp,  OOS. 

I.  Right  to  dam  book. 

a.  Wo  natoral  right. 

Among  the  rights  ot  a  riparian  owner  on  a 
water  coarse  li  tbat  of  enjoying  tbe  natural 
fall  ot  the  itream  aa  it  flows  through  bta  prop- 
erty. He  Is  entitled  to  thia  to  the  fnll  extent 
to  wblcb  It  may  b«  made  ayallable  within  tbe 
limits  of  bis  boundarlea.  And  tor  the  purpooe 
of  detennining  tbe  poaalbllltlei  of  his  tall  be 


...,CnOo*^le 


816 


Vy-m 


I   SUPBEJIE  COOBT. 


Bcntsda^r  v.  Leopold,  lOS  Ind.  29,  6  N.  E. 
761 !  Weltoti  V.  Dickaon,  38  Neb.  787,  22  L. 
R.  A.  406.  37  N.  W.  550 ;  Beekman  v.  Sara- 
toga it  a.  R.  Co.  3  Piige,  73,  22  Am.  Deo. 
070;  Hagtn  v.  £«se#  Co.  12  Cush,  47G;  Con. 
T.  Breed,  4  Pick.  463;  Tfevxomb  v.  Smith,  2 
Pinne;/  (Wis.)  131;  Stewart  v.  Polfc  Coun- 
ty. 30  lowEi,  0,  1  Am.  Rep.  238 :  Fletcher  i. 
Prek,  6  Cranoli,  128,  3  L.  ed.  175. 

In  flowiii}>  the  lands  described,  the  pctl- 
Uoner  would  acquire  H.t  moet  only  an  eaae- 
Tnent,  the  rule  heing  that,  if  an  eatate  leaa 
than  a  fee  will  answer  the  purpose  of  the 
takinfr,  sueh  ]ew<cr  estate  will  be  presumed 
to  have  been  taken,  unless,  of  course,  the 
utaiutory  grant  of  power  exprpssly  author- 
izc<i  and  rontemplaten  the  taking  of  a  fee. 

Quimh}/  V.  Vermont  C.  R.  Co.  23  Vt.  387; 
Sew  Orleans  P.  R.  Co.  v.  Oay,  32  La.  Aon. 
47!;   Paul  v,  Detroit,  32  Mich,  108;  Brain- 


ard  V.  Ciajip,  10  Cush.  6,  07  Am.  Dec.  74 ; 
Lonce't  Appeal,  65  Pa.  16,  03  Am.  Dee.  722. 

Where  an  easement  in  land  has  been  ac- 
aiiired  for  publio  use,  and  that  use  is  aban- 
doned, the  easemmt  is  at  an  end,  and  tfae 
owner  ia  restored  to  hia  original  rights  in 
the  land. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1203; 
Wood  V.  Jfotito,  47  C.  C.  A.  9,  107  Fed.  846. 

Tlie  diieraion  of  property  from  the  usea 
for  which  it  wa.s  taken,  and  its  application 
t«  other  uses,  operate  as  an  abandniiment. 

Proprietors  of  Locks  d  Canals  1.  Xaahva 
tt  L.  R.  Co.  104  Mass.  1,  6  Am.  llep.  181; 
10  Am.  &  Eng.  Btm.  Law,  2d  ed.  p.  1E03. 

In  ease  of  nonuser  the  landowner  ban  hift 
remedy  by  a  common-law  action  for  dam- 


la  eptltled  to  measure  from  tbe  point  al;  which 
the  water  atanila  In  ICa  natural  candlclon  where 
It  flowH  acroai  bit  tMnQdarj.  Tbe  owner  below 
him,  therefore,  can  do  nothing  which  will  eaus' 
the  water  to  atand  higber  at  that  place  thai 
ia  natural.  The  same  rule,  of  ci»ir«e,  ia  bind 
InK  on  blm.  He  cannot  set  the  water  back 
over  biB  upper  iMjundarj-  bo  as  to  ralae  It  above 
tbe  point  where  It  would  natamll;  stud. 
Wtnl  it  tiiitural  condttloti. 

In  roaalderinf  what  la  tbe  natural  condition, 
or  aminitry  ata^e,  of  the  water,  one  court,  in 
conalderinK  the  meanlDg  of  aucb  term,  held  that 
bj  ordinary  stage  of  water  In  a  river,  as  tha 
term  li  used  In  a  decree  directing  the  abite- 
meot  of  a  danf  so  ai  not  to  Interfere  with  ■ 
prior  dim  at  aucb  atage,  la  meant  the  ataga  Of 
water  that  ordinirll;  flowa  In  the  aprlng  or 
other  acaaons  of  the  year  when  tbe  stream 
•landa  at  the  highest  water  mark,  and  not  that 
which  continues  for  tbe  longest  time  In  or- 
dtnaiT  scaaona.  Decorab  Woolen  Iflll  Co,  T. 
Qrerr,  58  lova.  SS.  12  N.  W.  126. 

Bnt  that  decision  plainly  cannot  be  made  ap- 
plicable to  all  cases,  becanse  the  riparian  own- 
er la  entitled  to  whatever  advantage  there  ma; 
IM  Id  (he  change  of  the  aeaaona ;  and  a  better 
dednltlon,  therefore.  Ia  that  which  Iiaa  been 
adopted  by  the  Minneaata  court,  as  foUowi: 
The  naloral  atite  of  a  atrenm  Is  thai  condition 
In  which  tbe  stream  la.  under  the  ordinary  op- 
eration of  the  physical  laws  which  affect  it. 
This  may  be  different  at  dlffitrent  sessons  of 
the  year,  and  yet  be  ordinary  by  tbe  i-ecurrence 
of  the  same  condition  about  tbe  aame  season 
every  year.  Dornian  v.  Ames,  12  Minn.  461, 
Gil.  Ml:  Ames  v.  Cannon  Elver  Hfg.  Co.  27 
Minn.  215,  6  N.  W.  767. 

Water  eannot  be  iBClied  aaer  line. 

Althongb,  aa  will  t>e  seen  as  the  dlscuaalon 
progreaseH.  there  are  a  few  caaea  which  bold 
that  no  action  will  lie  unless  tbe  upper  proprie- 
tor la  Injured,  the  great  majority  of  the  cases 
hold  that  no  Injnry  need  be  shown.  And.  ac- 
cording to  tme  principle,  the  latter  doctrine  Is 
correct.  For  any  swelling  of  the  stream  over 
the  line  la  an  invasion  of  tbe  rlghta  of  the  up- 
per owner,  who  has  a  right  to  tbe  stream  in  Its 
natural  condition,  which  he  may  protect,  not 
only  tor  present  needs,  but  tor  possible  future 

Tberefore,  It  la  held  tbst  there  Is  no  right  to 
throw  water  back  on  the  upper  proprietor. 
Jones  V.  Fisher,  IT  Can.  S.  C.  516 :  Ramsdale 
50  Ia  R.  A. 


V.  Foote.  55  Wla.  S5T.  18  N.  W.  BS7 ;  Haas  v. 
Cbouoaard.  17  Tex.  588. 

Of  course,  this  Is  tme  If  a  building  ta  flooded 
thereby.  Masonic  Temple  Aaso.  v.  Banks,  94 
Va.  695,  2T  8.  E.  490. 

As  B  general  rale,  a  riparian  pr^rletor  la 
restricted  In  the  management  of  bis  pn^ierty 
by  tbe  maxim,  8le  atere  tuo  ut  oHeiiui*  (ion 
ladat.  and  ha  cannot  take  the  Initiative  and 
construct  a  dam  on  a  atream  that  will  cause 
tbe  water  to  overflow  and  Injure  tbe  land  ol 
bis  neighbor,  that  may  lie  opposite  or  above  hia 
own  premlaea.  either  when  the  water  ts  at  Ita 
usual  height,  or  In  an  ordinary  (reahet;  or  that 
so  obsttncls  Its  Cow  as  to  prevent  tbe  land  of 
the  other  riparian  proprietor  from  being  propo'- 
ly  drained.  Wllhelm  v.  Burleyson,  106  N.  C. 
881,  11  S.  B.  5B0. 

Although  the  erection  of  tbe  dam  may  be.  In 
Itaelf,  lawful,  yet.  If,  as  a  cons«iuence  of  IC 
tbe  property  of  another  Is  damaged,  the  Injured 
party  can  recover  reps  ration  commensurate 
with  the  injury  sustained.  Uoffett  v.  Brewer. 
1  0.  Greene,  S48. 

So,  althongb  a  riparian  proprietor  owning 
tbe  land  on  both  sides  at  a  atream  may  erect  a 
mill  and  dam  tbereon  If  he  owns  or  can  get  ail 
tbe  land  tbe  mllldBm  will  overflow,  yet  lie  has 
no  right  to  back  tbe  watera  so  aa  to  Injure 
other  proprletora  above,  or  detain  them  so  as  to 
Injnre  any  below.  Uelaney  v.  Boston,  2  Harr. 
(Del.)   4Se. 

A  lower  riparian  proprietor  cannot  dsm  back 
the  water  to  the  Injury  of  an  upper  owner  with- 
out a  grant,  actnal  or  preaumptlve.  Uorris  v. 
tronimandcr,  26  N.  C.  (8  Ired.  L.)  510. 

Overflowing  (ha  lands  of  snother  by  main- 
taining a  mllldam  at  a  certain  height  ia  an  11. 
legal  act.  where  tbe  right  does  not  ezlat  l>y 
grant,  prescription,  or  license ;  and  Its  contlnn- 
ance  for  fltteen  years  wltbont  complaint  does 
not  create  a  right,  (hat  time  being  abort  of  the 
preacrlptlve  period.  Hlller  v.  Stowman.  38 
Ind.  143. 

A  riparian  proprietor  ma?  restrain  the  con- 
strucdon  of  a  weir  In  the  olonu  of  a  stream 
where  It  affecta  tbe  flow  of  the  water  of  tbe 
stream  past  bis  landa  Belfast  RopeworliB  v. 
Boyd.  Ir.  L.  R.  21  Eq.  660. 

Bo.  an  upper  proprietor  la  entitled  to  main- 
tain an  action  against  a  lower  one  for  Increas- 
ing the  height  of  a  weir,  where  the  effect  Is  to 
ralae  the  water  of  the  river  as  It  flows  past  tbe 
upper  proprietor's  land,  although  no  actual 
damage  Is  done.  M'GIone  v.  Smith,  Ir.  L.  R.  33 
C.  L.  669. 

One  who  ralai 
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control  an  indispensable  <ttnditioii  of  tlie  en- 
joyment of  special  privilegee  b;  nay  of  emi- 
nent domain. 

Boiton  <£  B.  Milt  Corp.  v.  NetBman,  12 
Pick.  467,  S3  Am.  Dec.  622;  People  v.  Wei* 
York  0.  <C  H.  R.  R.  Vo.  28  Hun,  G43. 

When  private  property  is  devoted  to  b 
public  use  it  is  subject  to  public  regulation. 

Jfunn  v.  /Ilvnois,  94  U.  S.  113,  24  L.  ed. 
77;  Sudd  v.  <Veio  York,  143  U.  8.  517,  36  L. 
ed.  247,  4  Intere.  Com.  Rep.  45,  12  Sup.  Ct. 
Rep.  463. 

Ko  general  definition  of  what  degree  of 
public  good  will  meet  the  constitutional  re- 
quirement can  be  framed,  because  it  is  in 
eveiy  case  a  question  of  local  poli(!7. 

Cape  Girardeau  v.  Bouak,  129  Mo.  SOT,  31 
S.  W.  933;  Barttcell  t.  Armatrong,  10  Barb. 
lOfl;  Turner  v.  Hye.  164  Mass.  579,  14  L.  R. 
A.  4B7,  28  N.  £.  1048;  Maffet  v.  Quina,  93 

an  upper  riparlaa  owner  ere  flooded.  Is  liable 
for  the  reaaltlng  damase.  Tbe  maxim  of  the 
common  law  tbat  the  owner  of  the  soli  big  ab- 
solute dominion  over  It  above  and  below  the 
Burtace.  and  that  damase  caa»d  to  others  bj 
his  riglittDl  command  over  his  own  soil  la  dam- 
nun  abiuae  injuria,  has  do  appUiutlua  to  aacb 
rase.  Colone;  t.  Farrow,  91  Hon,  82,  Se  N.  T. 
Bnpp.  164. 

2  Rolle  Abr.  140,  pi.  6,  says  1(  a  man  atops 
a  atream  irf  water  which  nina  through  his  land 
b7  which  mr  land  la  surrounded  It  la  a  nnl- 
■ance  to  me;  cltlns  S  Edw.  IV.  Sa.  The  qoea- 
llon  there  was  aa  to  the  right  to  enter  the  land 
and  throw  down  the  obstruction,  anil  the  quea 
tlon  of  nalaance  was  only  incidentally  passed 

Bat  It  has  been  decided  that  It  a  dam  Is  so 
used  as  nronsfullr  to  throw  the  water  npoa 
the  landa  or  mitia  of  another  it  ma;  be  called 
a  nuisance.      Snow  v.  Cowles,  22  N.  H.  S02. 

Everj  Injury  by  throwing  the  water  ol  a  wa- 
ter course  back  upon  the  land  of  an  upper  pro- 
prietor is  a  speclea  of  tort,  denominated  a  c   ' 
■anec,  for  which  be  la  entitled  to  redress  by 
action,   In  which  he  may  recover  damacea, 
may   have   soch   nuisance   ahated.     Rhodes 
Whitehend.  2T  Tex.  S04,  84  Am.  Dec.  631. 

Therefore,    a    lower    riparian    owner   can 
dam   back  the   waters   of  hia  stream   onto 
land  of  a  higher  owner  without  commltclns  an 
actionable  nuisance,  as  the  flpper  owner  ta  en- 
titled to  the  natnrai  flow  of  the  ati'eam.   Beech 
T.  Kiider,  IS  I'B.   Euper.  Ct.  8S. 

It  !■  not  essential  to  a  party'a  liability  Ic 
damnRes  for  Injury  cauaed  by  the  back  watei 
of  a  dam  which  he  erected,  that  he  should  own 
the  freehold  of  the  whole,  or  that  of  a  part,  of 
(he  land  on  which  the  dam  Is  situated.  Dor. 
man  v.  Ames,  12  Mlno.  401.  Gil.  347. 

The  erection  at  a  dam  by  one  to  whom  land 
la  eonvejed  without  any  water  rights  or  priv- 
ileges la  a  nnlsancc  subject  to  abatement,  where 
It  floods  the  land  of  an  ndjolnlog  riparian  own- 
er, and  Injures  hli  water  prlvllegea.  Wlnchell 
V.  Clark,  08  Mich.  64,  33  K.  W.  SOT. 

Interference   with   mill. 

A   tower  riparian   owner  la   not  entitled 
erect  a  mill  and  dam  In  auch  proximity  t< 
mill  hieher  up  the  atreom  that  the  operation 
of  the  latter  la  completely  Impeded  by  the  re- 
0111  of  water.    Boatner  v.  Henderson,  B  Hart 


N.  S 

So,  the  owner  of  a  ml 
nme  upon  bis  onn  land 
IniF  through  such  land,  « 
S»  L.  R.  A. 


i  tha 


fed.  347 ;  Rti  TutUll,  30  App.  Div.  4S2,  66  N. 
y.  Supp.  657;  Preioott  Img.  Co.  v.  Flatherg, 
to  Waah.  464,  5S  Pac.  63S;  Johnston 
f.  Peopte't  NaCwiU  Oas  Co.  (P&.)  6  Cent. 
Rep.  G(I4,  7  Atl.  lOT;  Be  OUo  VoM^  Qat 
Co.  6  Pa.  Diat.  R.  200;  Bloomfieii  A  R.  Nat- 
ural Oaslight  Co.  y.  Riehardicm,  S3  Barb. 
437;  Wtat  Virginia  I'ronap.  Co.  t.  Yoloanio 
Oil  &  CooX  Co.  6  W.  Va.  382 ;  Lomborn  v. 
Sell,  IB  Colo.  346,  20  L.  R.  A.  241,  32  Pac. 
9R0 ;  Dayton  OoM  d  i8.  Jftn.  Co.  v.  Seaxeell, 
11  Nev.  394. 

In  determining  whether  tLe  use  is  public, 
it  has  never  been  deemed  essential  that  the 
entire  communitv,  or  any  considerable  por- 
tion of  it,  should  directly  enjoy  or  partici- 
pate in  the  benefits  to  be  derived  from  the 
pnrpose  for  which  the  property  is  aJipropri- 
ated.  It  is  enough  if  the  taking  tends  to  en- 
large the  resources,  increaae  the  indiutrial 

iges.  commensurate  with  the  Injury  sustained 
by  the  owner  of  land,  and  a  mill  seat  abovp.  br 
backing  up  of  the  water  thereon,  and  It  la 
material  which  owner  buUt  hla  mill  Brst, 
unless  the  lower  owner  has  aegnlred  the  right 
to  back  water  upon  the  other's  land  by  pre- 
scription. Hill  V.  Ward,  T  III.  28S :  Brown  v. 
Bowen.  30  N.  Y.  619,  86  Am.  DtC.  400:  Uutcb- 
Insoo  V.  Coleman,  10  N.  J.  L.  T8. 

A  dam  acroaa  a  stream,  which  causes  the  wa- 
ter to  iMck  upon  tbe  wheels  of  an  upper  riparian 
owner's  mill,  when  It  Is  not  shown  that  the 
stream  was  a  public  highway  when  the  dam 
was  erected.  Is  a  private  naisonce.  Uoffett  v. 
Brewer,  1  G.  Greene,  E48. 

Tbe  upper  riparian  proprietor  Is  entitled  tn 
at  least  nominal  damages  It  hla  water  wheel  Is 
flooded  by  tbe  dam  of  a  lower  ownur.  Llt'le 
r.   Stamback,  68  M.   C.  2.SS. 

The  mere  tact  that  tbe  Injury  sulT^ted  by  the 


Interference  with  drainage. 

Every  otnier  of  land  la  entitled  to  the  nae  of 
a  natural  outlet  for  water  for  all  useful  pur- 
poses, whether  It  be  a  current  of  treah,  or  of 
aalt,  water  paeaing  through  or  by  hla  liind.  In- 
cluding neceoaary  drainage,  and  la  entitled  to 
an  action  agalnat  one  obstructing  the  flow  upon 
his  own  land.  Iturdock  v.  Stickney,  8  Cush. 
US. 

The  owner  of  lands  on  which  there  is  a  nat' 
oral  water  course  la  entitled  to  tbe  tree  drain- 
age thereof  on  hla  landa  nnobstmcted  by  a  low- 
er owner.  Oliver  v.  New  Xork  Bay  Cemetery 
Co.  S8  N.  J.  Eq.  109 :  Treat  v.  Bates.  2T  HIcb. 
390 :  Hastings  v.  Uvermore,  7  Gray.  104  :  Pugh 
V.  WheJer,  19  N.  C.  (2  Dev.  ft  B.  L.)  BO. 

The  lower  owner  cannot  obstruct  the  water 
course  so  that  It  will  not  carry  off  the  water 
which  Is  accustomed  to  flow  In  It.  Ferris  v. 
Wellboro,  B4  Mlaa  29.  8  So.  lOE. 

One  who  pouda  water  by  means  of  a  dam,  hi 
such  a  w3y  as  to  cut  olf  the  drainage  from  land 
adjoining  tbe  atream,  will  be  liable  for  tbe  In- 
jury tb"reby  InDlcted.  TIassett  v.  Salisbury 
Mfg.  Co.  43  N.  B.  sod,  82  Am.  Dec.  ITO. 

Where  a  lot  Is  drained  by  meaaa  of  a  natur- 
al channel  through  which  water  flows  moat  of 
tbe  year,  an  owner  of  adjoining  land  through 
which  the  stream  flows  has  no  right  to  dam  op 
the  channel  of  the  water  course,  and  thereby 
causa  tbe  water  to  overflow  such  lot  to  the  In- 
Jury  o(  the  owner.  Booker  v.  McBrlde.  10  Tei. 
Clr-  App.   84H,   40   S.   W.    1031.      In   that  case 
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energiai,  and  promote  the  producUvii  power 
of  ajif  conaiderable  number  of  tbe  inbabit- 
anta  of  ■  sntion  of  the  state,  or  iMdfl  to  the 
growth  of  towns  nod  tba  creation  of  nev 
chaonelB  for  the  employmeDt  of  capital  and 

Talbot  V.  Budson,  16  Qray,  417. 

Tlie  element  of  private  gain  does  not  effect 
the  question  of  public  use. 

Re  BUiomfield  &  B.  Natural  Qatlight  Co. 
03  Barb.  437;  Beunington  t.  Park,  EO  Vt. 
178. 

TLe  neeessit;  for  condemnation  need  not 
be  all  ahaolute  physical  necessity,  but  may 
be  one  created  hy  expediency  or  reasonable 


Aurora  A  0.  K.  Co.  t.  Harvey,  \U  III.  477, 
53  N.  E.  331 ;  Rialto  Irrig.  DUt.  v.  Brandon, 
103  Cal.  384,  37  Pac.  484;  Otim-man  Silver 
ilin.  Co.  V.  Corcoron,  IE  Hev.  147 ;  Re  Rhode 


/stand  Stibuihan  Jt.  Oo.  28  R.  I.  4S7,  92  L 
R.  A.  87D,  48  Atl.  BOl. 

To  remoi'e  the  obstacle  of  prirate  obetnie> 
tion  to  a  g^eat  public  improvement  in  which 
large  numbeis  are  interested  would  be,  in 
the  language  of  the  Constitution,  "fw  tbe 
benefit  and  welfare  of  the  states" 

Great  t^alU  Mfg.  Go.  y.  FenuM,  47  N.  H. 
444;   Olmttead  v.  Oamp,  33  Conn.  532,  8>  * 
Am.  Dec.  221. 

The  flowage  acts  are  constitutional. 

Jordan  v.  IVoodKard,  40  Me.  317 ;  Slate 
V.  Bdwardt,  80  Ue.  102,  8C  L.  R.  A.  604,  29 
At!.  »47;  Blair  y.  Cuming  County,  111  U. 
S.  3U3,  28  h.  ed.  46T,  4  Sup.  Ct  R«>.  449; 
Head  y.  Amoakeag  Ufg.  Co.  113  U.  S.  8,  E8 
L.  ed.  S8D,  5  Sup.  Ct.  Rep.  441 ;  Btont  v. 
Farmer^  Loan  d  T.  Co.  116  U.  S.  307,  2B 
h.  cd.  Q36,  Q  6up.  Ct.  Bep.  334,  3S8,  llSl; 
Chicago,  St.  &  Bt.  P.  R.  Co.  y.  liinnetota. 


■ume  cnses  dellLng  with  larfsrc  witer  were 
dlatlneuLshed,  on  the  ironnd  that  the  cammon- 
law  rule  that  when  an  adjalnlne  proprietor  In 
the  ordlnarr  use  of  his  property  diverts  the 
aiirfara  wster  to  and  npon  tbe  land  of  his 
neighlior  be  Is  not  liable,  and  the  Injury  which 
results  therefrom  la  danmiim  abigue  infurUt, 
hns  no  application  to  a  case  where  an  adjoin- 
Ins  proprietor  dams  up  a  nataral  water  course. 
and  thi'reby  cauaes  the  mi-fate  water  to  over- 
flow the  land  of  hib  neighbor. 

One  who  -erects  an  embankment  wblcb  ibau- 
iDtely  stops  the  flow  of  a  stream  oC  water. 
causing  It  to  dsm  back  upon  the  luid  of  an- 
other, renderlnif  It  boggj  and  nurBhy  la  places; 
and  which  siso  interferes  with  (he  flow  of  tbe 
water  la  times  of  freshet,  cbanglne  Its  eo 
to  the  dnmiige  of  the  soil, — Is  liable  tor  the 
dnmsKes  Inflicted  during  the  six  years  prior  to 
the  commenceBient  of  the  action.  Smith  ». 
Philsdelphl^A  B.  U.  Co.  BT  Fed.  S03. 

Tbe  owner  of  premises  damaged  by  flood  wa- 
ter of  a  rlrer,  and  by  accumalated  corface 
water,  due  to  the  mslntenooce  of  a  levee  or 
dam  stopping  up  ■  slougb  through  which  such 
waters  were  accuatomed  to  flow.  Is  entitled  to 
recover  damages  therefor  against  those  main- 
taining tbe  Miine.  Montgomery  v.  Locke  (Cal.l 
11  Pac.  8T4,  Reargument  In  73  Cal.  TC  13  Pac. 
401. 

That  a  right  of  drainage  throng  an  ancient 
water  coarse  has  become  of  no  vaiae  by  reason 
of  tha  couatructlon  ot  a  public  aawer  system 
will  not  defeat  an  action  for  Injurlea  caused  by 
obstruction  ol  the  water  course  so  as  to  inter- 
fere with  tbe  right  Of  drainage  througli  It. 
Haallnga  v.  I.liermore,  T  Gray,  194. 

Ea,  a  right  ot  action  for  obatnictlng  a  watsts 
courae  through  which  plaintiff  has  a  right  of 
drainage  Is  not  allected  by  the  construction  at 
the  same  time  o(  a  new  drain,  althaagh  plain- 
tlVs  land  U  tbet«by  aa  effectually  drained, 
naailaea  v.  LIvermore,  IE  Qray,  10. 


Italalnfc  lakes  and  ponds. 

An  owner  of  land  bordering  npon  a  natural 
lake  Is  liable  to  another  owner  ot  land  also 
bordering  upon  It  for  damage  to  the  latter  re- 
sulting from  the  flooding  ot  his  land  cnueed  by 
the  art  ot  the  other  In  damming  up  the  outlet 
of  tbe  lake,  and  cauBlng  the  lake  to  rise  to  a 
greater  height  than  tbe  natural  level.  Dole  v. 
Clow,  21   111.  App.  477. 

UaklnK  on  embankment  hcjdbS  the  on  tie  t:  of 
a  natural  lake,  so  as  to  cause  the  waters  of 
tbe  lake  to  overflow  an  owuer'a  land,  creates  a 
59  L.  R.  A. 


Ilabltltr.  although  the  outlet  Is  not  a  mnelnc 
stream  In  the  asnal  sense,  but  submerges  llaeK 
and  Alters  tbrongh  a  bed  of  gravel.  Behnm 
Qravel  Road  Ca  *.  Harvey,  SO  Ind.  192,  4B 
Am.  Rep.  100. 

The  peroianeat  maintenance  of  the  water  of 
a  nsTlgable  lake  at  a  height  above  high-water 
mark  constitutes  a  taking  of  the  property  of 
the  adjoining  owners  which  entitles  them  ta 
compenaatlon.  Bo  Ulunetonka  Lake  ImproT. 
Co.  Ce  Ulnn,  ei3,  E8  N.  W.  295. 

One  who  haa  been  granted  an  Injtmctloo  to 
restruln  tbe  cutting  ot  trees  and  undergrowth  as 
the  bonks  of  hia  pond,  and  the  digging  ot  ditches 
which  would  empty  surface  water  therein  and 
nil  It  In,  but  has  Iwen  refused  such  relief  against 
the  cultivation  of  land  already  cleared  :  and  who 
undertakes  to  prevent  such  caltlTatlon  by  rail- 
ing his  dnm  so  as  to  overflow  aach  cleared  por- 
tion by  back  water, — may  be  stored  by  tb* 
court  to  lower  the  dam  to  the  height  at  whi(4 
It  stood  at  the  time  of  the  granting  ot  the  in- 
junction, and  may  be  attached  tor  contempt 
for  refasai  (o  obey  such  order.  Baker  *.  Weav- 
er, 104  Ga,  228,  80  8.  S.  728. 

Eqnlty  win  not  restrain  the  owner  ol  a  daoi 
from  raising  it  or  deepening  the  channel  so  as 
to  change  tbe  nataral  level  of  tbe  lake  foRDlag 
the  reservoir,  when  the  Injury  dona  may  be  ccan- 
pensated  for  in  m<niey  damages,  and  tbm  qnn- 
tlon  of  avoiding  a  mnitlpllclty  of  aaits  does  not 
arise,  because  no  action  at  law  had  been 
brought.  Cos  V.  Wluneplalogea  I^ke  Cotton  i 
Woolsn  iUg.  Ca.  8T  N.  H.  2S4. 

Other  Injnriea. 

Ths  owner  of  s  dam  ta  boond  eo  to  nse  hli 
own  property,  and  sj  to  govern  and  control  It 
that  Injury  will  not  result  to  mining  claims 
above  by  overflow.  Fraler  v.  Bears  Union  Vitr 
ter  Co.  12  Cal.  553,  73  Am.  Dec.  S63. 

Tha  locators  ot  a  mining  claim  npon  the 
banks  ot  a  creek,  using  tbe  bed  of  the  atreaiD 
tor  the  working  of  their  claim,  are  entitled  ta 
recover  for  damages  caused  by  the  aubaeqiient 
construction  ot  a  dam.  which  turns  back  the 
water  upon  such  claim  so  as  to  Interfere  with 
the  operation  thereof,  preventing  the  talllap 
therefrom  from  being  carried  off.  Sims  v. 
Smith.  T  Cal.  14B.  68  Am.  Dec.  283. 

Without  a  right  acgnlred,  either  br  pre- 
scription, purchase,  or  asaent,  or  nnder  mill- 
dam  Btatutea,  a  riparian  owner  can  put  no  dan 
aeroaa  a  atream  that  causes  tbe  water  to  batt 
up  and  overflow  the  lands  ot  aa  adjacent  land- 
owner, or  render  Impasaahle  bis  only  avsllsbls 
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134  O.  S.  418,  33  L.  ed.  970,  3  lotera.  Com. 
Bep.  209,  10  Sup.  Ct.  Bep.  462,  702 ;  Htuen 
V,  Enm  Co.  12  Cuah.  476:  Todd  v.  Aiwtin, 
34  Conn.  TO;  Dayton  Gold  A  8.  Hin.  Co.  v. 
Beavxll,  11  Nev.  394;  Occutn  Co.  v.  A.  it  W. 
Bprague  Mfg.  Co.  36  Conn.  490;  Harding  y. 
Slamford  Water  Co.  41  Conn.  87;  A»h  T. 
Cwmmini/*,  30  N.  H.  691 ;  Seefcman  v.  Bant- 
toga  d  B.  R.  Co.  3  Faige,  73,  22  Am.  Dec. 
679;  Great  Fallt  ilfg.  Co.  v.  Feniald,  47  N. 
H.  444;  Amoikeag  Mfg.  Co.  v.  Bead,  S6  N. 
H.  380;  Amotkeag  itfg.  Co.  v.  Worcester,  60 
N.  H,  622;  AMoakeag  Mfg.  Co.  v.  Qoodai«, 
02  N.  H.  tR-.Eankina  v.  iMwrenoe,  B  Blackf. 
260;  Bumham  v.  Tlujmpgon,  35  Iowa,  421; 
Steioort  T.  Polk  County,  30  Iowa,  9,  1  Am. 
Rep.  238 ;  Fleming  v.  Hull,  73  Iowa,  698,  36 
N.  W.  673 ;  Milter  t.  Trooat,  14  Minn.  366, 
Qil.  282;  Burgeta  v.  Clark,  3S  N.  C.  (13 
Ired.L.)  IQO;  King  v.Bhuford,  32  tJ.O.  (10 

tcri.  Uannon  t.  CarUr  (Teno.  Cb.  App.)  S9 
tL  W.  6G6. 

The  erKtlon  of  a  dam  an  a  itream.  w>  >s  to 
rsuK  tba  overflow  of  anotber'i  lands  abore, 
tbereb;  coverlDg  np  and  renderloB  certain 
■priDga  of  Iresh  water  ukIgbb.  and  eraatlDK 
near  bis  residence  ponds  ot  staBDant  water  In- 
Jnrlons  to  the  benltb  of  bis  famllr.  Is  not  neb 
■  cantlooi  sDd  prudent  nu  ot  property  In  an 
appropriate  manner  as  to  exempt  sncb  dam 
owner  from  damagM  (or  mch  InJurleB  eaoMd 
■■  aforesaid.  Heal  t.  Hour,  Melga,  IT, 'S3 
Am.  Dea  125. 

Tbt  BoodlnK  of  land  by  water  set  back  by 
artificial  obstrnctlons  placed  In  a  runnlni 
stream  la  a  taking  of  anch  land  wltbln  tbs 
meantag  of  the  proTlslon  at  Wisconsin  Coostl- 
tntlon  reqnlrlng  compensatlm  to  be  made  where 
prlrate  property  la  taken  for  pnbllc  use.  Arl- 
mond  *.  Grsen  Bay  *  M.  Canal  Co.  81  Wis. 
US. 


and  flow  of  the  stream.  Bome  of  the  cases  In- 
dicated a  belief  that  tbe  right  deiiended  upon 
priority  of  n«e.  Bee  nole  to  Isaacs  v.  Darber 
(Wash.)  SO  L.  K.  A.  Ses.  But  that  doctrine 
did  not  prevail.  It  was  also  BDggeeted  that  the 
rlgbt  depended  on  immeinoilaJ  asage.  But  In 
Saunders  t.  Newman.  1  Bam.  A  Aid.  258,  It 
was  held  that  If  a  person  stops  tbe  rorrenc  of 
a  stream  that  has  Immemorlally  flowed  in  a 
giren  direction,  sod  thereby  prejudices  anotber, 
be  subject!  hliDKlf  to  an  action,  although  tbe 
■ue  to  which  tbe  injored  person  puts  tbe  stream 
U  not  Immemorial.  And  It  la  now  settled  that 
the  right  to  tbe  natnial  flow  ot  tbe  stream  Is  a 
natoral  right,  given  by  nalore,  and  that  It 
depends  solely  on  ownership  of  tbe  t>anks  of 
lbs  stream,  regardless  of  whether  any  ase  has 
bno  Piadr  of  It  or  not. 

Temporary  0b»1nKHo». 

In  an  acti<m  by  a  mill  owner  for  obstroctlons 
to  bis  machinery  from  bsck  water  from  a  dam 
erected  by  another  on  a  rlTSr  below,  snch  ob- 
structions need  not  be  contlnuona  to  entitle  blm 
to  a  recovery.  One  hour's  obstrnctlon  would 
tomlBh  BB  complete  a  cause  ot  action  as  any 
longer  period  ot  lime.  Cory  r.  Sllcoi,  S  Ind. 
kO. 

So  btjitnf  noed  be  ihovn. 


Trcd.  L.)  100;  Rhinet  v.  Clark,  01  Pa.  96; 
MoKTy  V.  Sheldon,  2  B.  I.  360;  Humea  v. 
Skugnrt,  10  Lei)(h,  332;  lluttter  v.  Coaller. 
4  Rand.  (Va.)  58,  15  Am.  Dec  726;  Atty. 
Qen.  ex  rel.  Ea^on  v.  Perkins,  17  N.  C.  (2 
Dev.  Eq.)  38;  Tmblie  v.  .VackUn,  4  B.  Uon. 
407;  iicDougle  v.  Clark,  7  B.  Mod.  448; 
Keudder  v.  Trenton  Delamre  Fails  Co.  1  N. 
J.  I£q.  694,  23  Am.  Dec.  766;  Harding  v. 
Funk,  8  Kan.  316. 

Those  acts  are  sustainable  on  well-etitab- 
liahod  principles  of  law  aa  a  legitimate  stat- 
utory regulation  of  the  anjofment  ot.  com- 
mon rights  by  riparian  owners,  and  regard- 
leBH  of  any  special  interest  the  publio  may 
have  in  the  water  privilegea  involved. 

Head  v.  Anumkeag  Mfg.  Co.  113  U.  S.  9, 
28  L.  ed.  889,  6  Sup.  Ct.  Bep.  441 ;  Fiake  t. 
Fratnitighata  Mfg.  Co.  12  Pick.  68 ;  Batca  v. 
Weymouth  Iron  Co.  8  Gush.  648;  Allen  t. 

neither  a  dam  aeron  a  Btream.  nor  the  collec- 
tion of  water  in  a  reserrolr  formed  thereby.  Is 
a  nuisance  per  le.  Bogen  v.  Barker,  81  Barb. 
447. 

The  mere  erection  ot  a  dam.  with  the  uiaal 
waste  gates,  by  which  a  milt  owner  Is  enabled 
to  Bow  back  water  higher  than  he  haa  a  right 
to,  fumlslwB  no  ground  ot  action  against  blm. 
or  any  agent  engaged  In  superintending  the 
erection  ot  such  dam ;  bat  It  is  Its  subsequent 
control  and  managemeDt  which  will  give  rise 
to  liability  for  damage  done.  Sargent  v.  Stark. 
IS  N.  H.  S32. 

The  mere  erection  of  tbe  frame  of  a  dsm. 
which,  by  further  work  In  putting  on  or  groov- 
ing plank  or  boards,  would  so  pond  tbe  water 
back  BB  to  create  a  nnlsance,  does  not  conatl- 
tute  a  nulBBnce  bcFore  any  Injury  ioures.  State 
T.  Suttle,  115  N.  C.  784,  20  B.  B.  726. 

An  owner  of  a  dim  cannot  be  held  liable  tor 
the  Sowing  of  upper  riparian  lands  when  it  Is 
evident  that  tbe  dam  aa  conatrueted  could  not 
throw  the  water  back  onto  the  damaged  lands. 
Ijonery  v.  Ban  Joaquin  k  K.  River  Canal  * 
Irrig.  Co.  134  Cal.  185,  86  Pac.  220. 

So,  an  upper  ripBrlan  proprietor  cannot  main, 
tain  an  action  as  a  prior  appropriator  of  n 
Btream  to  prevent  tbe  erection  of  a  dam  in  the 
Btream  on  tbe  lauds  of  a  lower  owner  when  he 
talla  to  Bbow  that  be  baa  ludered,  or  will  nec- 
essarily Bustoln,  any  Injury  to  bis  premises  by 
such  erection,  where,  Instead  of  a  proposed  6- 
toot  dam,  one  would  t>e  required  T0.66  feet 
higb  to  back  the  water  to  his  lower  line.  Blair 
v.  Boawell.  ST  Or.  138.  81  Pac.  341. 

From  tbe  principles  eslabllsfaed  In  the  isst 
preceding  cases,  some  ot  the  courta  have  de- 
duced the  further  rule  that,  in  order  to  give 
tbe  upper  proprietor  a  rtghl;  to  relief,  some  In- 
Jury  to  blm  must  be  shown. 
.  Thus,  It  has  been  held  that  an  action  ennuot 
be  maintained  against  the  owner  ot  a  mllldam 
for  hacking  water  unleo*  special  damage  has 
been  Inflicted,  and  tbe  mere  raising  tbe  height 
of  tbe  water  within  the  channel  does  not  con- 
stitute special  damage.  Chalk  v,  McAllly.  11 
itich.   L.   158. 

That  there  mnat  be  proof  ot  apeciol  damage 
to  entitle  tbe  upper  proprietor  to  maintain  an 
action  on  the  case  for  the  throwing  back  ot 
water  by  a  dam.  Garrett  v.  McKle,  1  RIcb.  L. 
445.  44  Am.  Dec.  208. 

That  an  action  cannot  be  aaalalned  unleaa 
some  Injujry  has  been  Inflicted.  Omelvany  v. 
Jaggen.  2  Uill  L.  B34.  27  Am.  Dec.  417. 

Tlial  no  damsgea  are  Incurred  when  the  wa- 
ter backed  by  ■   dam  erected  under  legislative 
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Jay,  60  Me.  124,  11  Am.  Rep.  ISO;  Jtme»  t. 
Slciwuer,  61  Mn.  26;  Waddy  v.  Johnson,  27 
N.  C.  (E  Ired.  L.)  333;  Loaell  v.  Boitoti, 
HI  Mbbh.  4S4,  16  Am.  lUp.  39;  Wurtt  t. 
Boaoland.  114  U.  8.  60G,  20  L.  ed.  22B,  t> 
Sup.  Ct,  Rep.  lOSO ;  Olm»icad  v.  Camp,  33 
Conn.  632,  81)  Am.  Dec.  221 ;  Cotter  v.  Tide 
Water  Co.  IS  N.  J.  Eq.  64,  61S,  90  Am.  Dec. 
S34. 

Th«  proceeding  is  of  a  proper  judicial  na- 
ture, aDd  one  peculiarly  appropriate  for  the 
dcteim  inn  lion  of  the  i«eue>»  involved.  It  ia 
due  procTBS  of  Ian'. 

He  Weatherkcad,  63  Vt.  053;  Qold  t.  Ver- 
mont C.  R.  Co.  Iff  Vt.  478 ;  Soudder  T.  rr«n- 
ton  Uelaaare  FalU  Co.  1  N.  J.  £q.  6U4,  23 
Am.  Dec.  756;  Wurtt  t.  Boagland,  114  U. 
S.  aoe,  29  L.  ed.  229,  5  Sup.  Ct.  Rep.  1086. 

.Vritra.  W.  L.  Bonup  and  A.  O.  WUt- 
temova,  for  defendants: 

The  taking  of  laud  for  water  power  for 


running  mills  or  machinery  is  not  for  a 
"public  use." 

1  I^wi4,  Gni.  Dom.  180;  Tyler  v.  Beacher, 
44  Vt.  648,  8  Am.  Dec  398;  Be  Barre  Water 
Co.  62  Vt.  27,  R  L.  R.  A.  196,  20  Atl.  lOlL 

The  test  of  "public  use"  is:  Will  a?l  per- 
BOQH,  upon  Uemnnd,  be  served  b;  the  par^ 
who  claims  to  be  fulfillinf^  t^e  public  pur- 
pose or  use  on  his  application,  and  can  auch 
demand  be  enforced  T 

Fropertf  cannot  be  talcea  under  the  right 
of  eminent  domain  aimplf  because  the  pub- 
lic will  be  incidentally  benefited  by  tha  uae. 
BO  long  as  the  public  has  no  light  of  oon- 
trol. 

EenddoT  v.  Trenton  Delatcare  FolU  Co.  I 
N.  J.  Kq.  604,  23  Am.  Dec.  766. 

The  jiurpoae  for  which  the  right  ia  aaked 
is  outside  the  scope  of-the  flowage  etatute. 

When  one  claims  to  acquire  lands  under  a 
delegation  of  tbe  power  of  eminent  domain. 


■tiltiorlty,  rises  no  higher  than  tb*  natural 
hlgb'Water  mark.  State  em  rel.  Bala*  v.  Hen- 
nepin ConiitT  IHst.  Ct.  88  Ulnn.  484.  SB  N.  W. 
466. 

That,  In  order  to  malatala  an  action,  for  rala 
log  tbe  water  br  a  dam  to  some  small  degree 
between  tbe  banks  on  tbe  upper  riparian  pro- 
prietor's land  there  moat  be  actual  damsse. 
The  mere  InTitlDD  of  bis  right  is  not  suffldent. 
Cooper  r.  Hall.  6  Ohio,  828 ;  H'Elroy  v,  Ooble, 
e  Ohio  St.  18T. 

And  In  Cooper  t.  Barber,  S  Taunt.  M,  In  dla- 
cusilog  tbe  BCQUlBltlon  of  a  right  bj  prescrip- 
tion. It  Is  said  tbat  there  1*  a  right  to  pen  the 
water  back  until  a  neighbor  la  prejudiced. 

It  would  seem  that  those  eases  went  too  far. 
or  course  one  who  seeks  to  compel  a  lower  ri- 
parian owner  to  lower  a  dam  on  bis  property 
because  It  la  an  Injiur  to  land  of  tbe  upper 
proprietor  has  the  burden  ot  proving  the  In- 
jury. Averf  V.  Smplre  Woolen  Co.  82  N.  Z. 
BBS. 

Bat,  from  the  principles  thus  far  noticed.  It 
la  evident  tbat  Injorr  Is  shown  as  soon  a>  it 
appear*  tbat  the  water  Is  tucked  over  tbe  [Inc. 
Tbe  upper  proprietor  has  a  right  to  protect 
blmaelf  from  the  acqulaltlou  ot  prescriptlva 
rlgbta  at  leaaC.  and  tbat  right  la  not  dlmlnlabed 
b7  the  fact  that  he  has  no  present  nee  for  bis 
rights  to  their  full  extent.  ConseqaentiT  tbe 
majority  of  the  courts  refuse  to  follow  the  doc- 
trine  tbat  subManUal    Injury   must   be  shown. 

A  riparian  owner  may,  by  meana  of  a  dam, 
BweU  water,  when  It  la  in  It*  natural  sUte,  to 
bla  neighbor's  line  above,  but  not  farther,  with- 
out being  guilty  o(  a  wrong.  Miller  v.  abenan- 
doah  Pulp  Co.  38  W.  Ta.  668,  18  8.  EL  T40. 

I'he  water  cannot  be  set  back  1  foot  by  tbe 
lover  proprietor  upon  tbe  land  ot  the  upper 
proprietor.     Hill  v.  Watd,  T  111.  2S6. 

Tbe  mere  throwing  tbe  water  back  In  the 
channel  upon  tbe  land  of  the  upper  proprietor, 
althou^  It  does  not  overflow  Its  bank,  la  ae- 
ttooabie.  Wright  v.  Moore,  88  Ala.  69S.  83 
Am.  Dec.  781:  RlpkB  v.  Bergesnt,  T  Watts  * 
8.  U,  43  Am.  Dec  214. 

If  a  lower  proprietor  undertakes  to  obstruct 
or  Changs  tbe  natural  stream,  and  thereby 
hackH  the  water  on  tbe  upper  owner,  the  latter, 
altbongb  he  cannot  ahow  any  Injury,  la  entitled 
to  nominal  damages.  Whipple  v.  Comberland 
Mfg.  Co.  2  Btory.  061,  Fed.  Caa.  No.  17,618. 

The  law  Implies  damagee  from  flooding  the 
groand  of  another,  though  It  be  In  tlie  least 
poaslble  degree  and  without  sctual  prejudice. 
59  L.  R.  A. 


Alexander  v 
61B. 


Kerr,  2   Bawle,   88,   1ft  J 


VIowIng  water  back  on  tbe  land  ot  an  owner 
by  the  erection  ot  a  milldaoi  on  a  rtver  ticlow 
will  entitle  such  owner  to  nominal  damages 
without  proof  of  actual  damages.  Cory  v. 
Sllcoa.  0  Ind,  SO ;  Paitorlua  v.  Fisber,  1 
Hawlo,  27 ;  Branch  v.  Doane,  IB  Conn.  233. 

Nominal  dsnieges  tor  the  overflow  of  land, 
caused  by  a  mllldam,  may  be  recovered,  with- 
out proof  of  special  damnge  thereby,  where  It 
appears  tbat  there  has  been  an  Illegal  Inva- 
sion of  tbe  plBlntllTB  property.  Ellington  v. 
Bennett,  &9  Ua.  286. 

In  an  action  tor  damages  to  one's  land 
caused  by  the  erection  of  a  dam  or  embank- 
ment by  another.  It  Is  not  neeeassry  to  a  anae 
of  action  that  such  landowner  should  prove 
that  tbe  obstruction  eomplalned  of  canaed  the 
water  both  to  overflow  and  remain  on  the  land 
to  a  greater  extent  than  It  would  have  done  it 
the  obstruction  bad  not  been  made.  It  la  auf- 
flelent  to  prove  either  reault.  Doad  v.  Guth- 
rie, 11  III.  App.  104. 

That  the  injury  from  tbe  aetthig  twck  el 
water  by  a  dam  Is  small  will  not  prevent  the 
maintenance  ot  the  action.  Alexander  v.  Kerr, 
2  Hawie.  83.  10  Am.  Dec.  fllfl ;  Bigney  v.  Ta 
coma  Ugbl  A  Water  Co.  B  Wash.  GTO,  H  L.  B. 
A.  429,  SS  l>ac.  14T. 

It  Che  lower  owner  throws  the  water  back 
upon  a  mill  wheel  ot  the  upper  proprietor  tbe 
tatter  may  maintain  an  action  to  protect  bis 
right,  altboogb  tbe  water  Is  not  ttirown  out 
ot  the  bsnka,  and  no  perceptible  damage  ts 
done,     ilendrick  v.  Cook,  4  Ga.  241. 

The  law  will  imply  nominal  damagea,  I^  by 
tbe  erection  ot  dama  and  dykes  by  a  pemn. 
tba  watera  of  a  stream  are  caoaed  to  over- 
Sow  an  owner's  land ;  and  la  an  action  there- 
tor  actual  damagec  need  not  be  proved  to  en- 
title him  to  a  recovery.  Doud  v.  Guthrie,  II 
III.  App.  838. 

When  a  riparian  proprietor  baa  eatabllsbed 
the  tact  tbat  water  la  backed  onto  his  Uad  by 
a  lower  proprietor,  be  Is  entitled  to  an  inquiry 
aa  to  tbe  relief  which  should  be  granted,  and 
the  rule  de  «i»<nt«  will  have  no  force.  Dick- 
son V.  Burnham,  14  Grant  Ch.  <U.  C.)  D94. 

Tbe  slightest  flooding  bsck  caused  by  a  dam 
complained  of  will  entitle  tbe  upper  proprietor 
to  damagsB,  nominal  if  the  Injury  la  v«y 
Blight,  compensatory  If  substantial.  Kenimerei 
V.  edelman,  28  Pa.  148. 

Flowing  water  back  on  the  land  of  another 
1*  not  answerad  by  the  plea  that  tbe  portloo  so 
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be  mnat  show  axprceft  author!^  of  l&w  to 
jiutify  tbe  clMm. 

AnuMlow  (E  B.  B.  Oo.  v.  DavU,  43  N.  Y. 
137. 


I.  J.,  delivered  the  opinion  of  the 

Tlie  petition  alleges  that  the  petitioner  ia 
the  owner  iu  trust  of  a  certain  mill  property 
on  the  Winooski  river,  and  that  he  desires 
to  ruise  to  the  height  of  60  feet  a  dam  now 
ozisting  on  said  property,  and  proposes  to 
lue  the  water  power  so  provided  in  eenemt- 
ing  electricilj  for  tbe  operation  of  the  Bur- 
lington t  ninesburgh  railroad;  showa  fur- 
ther that  tlie  raising  ot  this  dam  will  flow 
tbe  lands  of  other  owners,  and  that  the  pe- 
titioner iu  unable  to  agree  with  them  as  to 
the  damages  tbey  will  sustain;  and  prays 
that  he  may  be  permitted  to  raise  said  dam, 
nnd  for  the  appointment  of  commUsioners  to 


osoertain  the  damages  oauaed  thereby.  It 
was  moved  that  the  petition  be  dismiBsed 
becauw  it  did  not  appear  from  the  allega- 
tions that  the  flowage  would  be  a  public 
beneflt,  or  such  a  public  benefit  as  would 
warrant  the  taking  under  the  Conatitutimi. 
Tbe  county  court  sustained  the  motion.  No 
obje<rtion  is  taken  aa  to  tbe  manner  in  which 
the  queation  is  raised.  It  is  provided  in 
chapter  15S  of  the  Vermont  StatutAs  tbat 
one  who  desires  to  set  up  or  continue  a  mill 
or  manufactory  on  his  land,  and  to  erect  or 
continue  or  raise  a  dam  to  obtain  water 
therefor,  and  thereby  flow  the  lands  of  aj)- 
otLer  person,  may  secure  the  right  to  do  so 
in  the  manner  there  provided,  if  commis- 
sioners appointed  for  that  purpose,  or  tlte 
court  itself,  sliall  find  "that  the  flowing  of 
the  land  as  proposed  will  be  of  public  t«iN- 
flt."  For  the  purposes  of  this  discussion,  It 
will  he  assumed,  without  consideration,  that 


flooded  was  oat  thereby  depreciated  In  value. 
Tbe  law  impllea  damiKes  for  such  an  act,  not 
alone  tor  tbe  preaant  injiirr,  but  also  to  preeerve 
the  righta  ot  property,  distinct  and  free  Irom 
encroaclimeDt.     Qrarer  T.  Sholl,  42  Fa.  G6. 

The  rut  that  the  owner  at  a  water  prlrllege 
la  not  BpplTlng  It  to  an;  usefnl  pnrpose  does 
not  deprive  him  ol  tbe  right  to  reatrain  a  lower 
proprietor  from  damming  bnck  the  water  to 
tbe  Injur;  ot  anch  water  light.  Oraham  v. 
Barr,  4  Oraat  Ch.   (V.  C.)  1. 

An  action  will  lie  for  penning  back  water. 
as  soon  aa  It  Interferes  with  a  use  to  wblrii 
the  upper  proprietor  atCempta  to  put  bis  land, 
although  he  was  not  niaklng  such  use  of  tbe 
land  when  tbe  dam  was  built.  UcLaren  v. 
Cook,   3    17.    C.   Q.   B.   299. 

If  the  flowage  will  ripen  Into  an  adverse 
right  It  not  Interrupted,  an  action  will  lie,  al- 
tbougb  tbe  Injuij  la  smoJ].  Bassett  v.  Salli- 
biiT7  Utg.  Co.  2S  N.  H.  405. 

RtquMt  to  ranovt, 

A  mineat  to  remove  a  dam  Is  not  neceasarT 
to  Mtltlr  plaintiff  to  recover  tor  flowage,  where 
tiM  dam  was  erected  bj  the  defendant.  Branch 
V.  Doane,  IT  Conn.  402. 

b.  LeaitlaUve  authorttti- 

1.  In  |7<nteral. 

Tbe  legislature  cannot  authorlae  the  raising 
ot  a  dam  so  aa  to  overflow  land  of  tbe  sdjoln- 
Ing  proprietor,  without  providing  compensation 
(or  the  injur;  thereb;  cauaed  to  him.  Col- 
well  V.  Har'B  landing  Water  Power  Co.  19  N. 
J.  Eg.  24G. 

Legislative  onthorlt;  to  erect  a  lower  mill 
win  not  authorlie  the  throwing  back  of  water 
upon  an  upper  one,  although  tbe;  are  within 
tbi  limits  of  tide  water.  Lee  v.  Pembroke 
Iron  Co.  DT  Me.   481,   2  Am.   Rep.  B9. 

An   act  ot    tbe   legislature   conferring  p 
upon   a   corporation   to  build  and   malnta 
dam  will  not  authorlie  It  to  flow  the  land  of 
a    riparian    proprietor     wit  bout     hla     con 
Atnoekeag  Mfg.  Co.  v.  Goodalc.  46  H.  H.  I 

A  [egialatlve  grant  of  authority  to  build 
and  malnlalD  a  dam  across  a  stream,  after 
providiDg  certain  public  benMlts,  does  not  ex- 
empt tbe  grantee  from  payment  of  damages  to 
an  upper  owner  whose  land  Is  Bowed  In  con- 
segueaoe.  Slnnlckion  v.  Johnson,  IT  N.  J.  L. 
120,  84  Am.  Dec.  1S4  ;  Bowan  v.  Johnson,  IT 
N.  J.  L.  151. 
56  L.  R.  A. 


Btatntory   authority  to  build  a  dam   across 

stream  wblcb  Is  a  pnbUc  highway,  upon  one's 
own  land,  will  not  protect  tbe  builder  from  lla- 
blllt;  tor  flowing  a  neighbor's  land.  Critten- 
den T.  miaoD,  e  Cow.  166,  16  Am.  Dec.  492. 
statute  autborlilng  a  certain  person  to 
build  a  dam  does  not  take  away  tbe  right  ot 
aa  upper  riparian  owner  who  la  Injnred  b;  the 
s  causing  Ibe  back  water  to  be  tbrowa  on 
ivbeels  ot  bis  mill,  although  not  ao  aa  to 
stop  them  entlrel;,  to  abate  It  as  a  unlsance 
1^  tearing  It  down.  State  v.  Uollett,  1  O. 
Qreene,  247, 

Injuries  b;  backing  water  aeem  to  be  em- 
braced wltbln  the  eonatltutlonal  bihlblUon 
BgaJnat  Injuring  property  by  legislative  aotbor- 
It;  witboat  maktug  compensation.  Wabash  It 
■R.  Canal  Co.  v.  Spears,  16  Ind.  441,  TB  Am. 
Dec.  444. 

He  who  asaumes,  under  color  of  leglslatlv* 
aatboril;,  to  overBow  an  ancient  mill,  "takes" 
that  mill  and  privilege  from  the  owner  as  ef- 
fect I  vel;  and  dlrectl;  aa  though  be  entered 
upon  tbe  premises  and  demolished  tbe  build- 
ing. Lee  V.  Pembroke  Iron  Co.  B7  He.  481, 
2  Am.  Sep.  BO. 

Ing  Its  bed,  bas  an  appurtenant  right  to  the 
natural  descent  Of  the  waters  and  their  uo- 
obatructed  outlet,  which  Is  part  ot  tbe  tree- 
hold  and  as  much  property  as  tbe  title  to  tbe 
soil :  and  of  this  he  cannot  be  deprived  with- 
out compensation,  by  any  graut  ot  (be  leglala- 
tore  to  a  lower  proprietor  to  dam  the  stream. 
Treoton  Water  Power  Co.  v.  Bail,  86  N.  J.  L. 
33B. 

Where  a  mill  owner  flows  another's  mill  prop- 
erty under  sanction  ol  legislative  authority,  b* 
will  be  liable  therefor  under  the  common  law  If 
no  atatutor;  remed;  Is  furnished  or  found  mjf- 
pllcable.     Lee    v.    Pembroke    Iron    Co.    67    Me. 


481,  ; 
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Legislative  authority  to  do  aa  act  which, 
nowever  carefull;  done,  will  naturally  result 
In  damage  to  private  property,  mast  be  com- 
piled with  as  to  provlBlons  for  ascertaining 
such  damage  and  securing  an  Indemnity  to  tbe 
lujured  party.  In  order  to  prevMit  Ihoae  who 
act  under  It  from  being  dealt  wltb  at  common 
law  as  wronjtdoera.     Ibid. 

A  Biaiuie  Bothorlzlng  the  maintenance  and 
construction  of  boomB.  but  making  do  provi- 
sions agolnst  the  flowing  of  lands  higher  np 
■    (or    the    recovery    ot   f 


a  companies  trow 


COUBT. 


Ham., 


ute. 

The  firat  question  for  consideration,  as 
atatad  by  the  petitioner,  is  whether  the  ap- 
plication of  water  power  to  the  generatioD 
of  electricity  for  use  in  tha  operation  of  a 
railroad  is  Bucb  a  public  benefit  as  will  jua- 
tifj  an  exercise  of  the  right  of  eminent  do- 
main under  the  proviaiona  of  thia  chapter. 
Rut  thia  statement  of  the  inquin'  is  hardly 
broad  enough  f<H'  our  purpose,  lor  this  as- 
sumes that  the  statute  names  a  constitution- 
al ground  of  condemnation,  and  proposes  to 
te«t  the  petitoner's  rifht  by  inquiring 
whether  his  case  is  within  ita  Urnu.  A 
more  accurate  statement  of  the  question 
would  be  whether  thia  is  a  public  use,  with- 
in the  meaning  of  the  Constitution,  for  no 
finding  of  puMic  beneflt  under  the  statute 


can  avail  udIcm  tha  statute  and  the  consti- 
tutional provision  are  brought  together  b^ 
construction,  l^a  argument  of  the  petition- 
er ia  an  earnest  plea  for  a  liberal  construc- 
tion of  the  terra  "public  use."  It  is  en- 
dentlf  considered  that  the  term  "public  ben- 
efit" IB  a  better  expression  of  whi^  is  meant, 
and  cases  nre  cited  where  it  ia  said  that 
"public  use"  is  synonymous  with  that  term. 
We  are  also  referred  to  the  utterance  of  this 
court  in  Ra  Barre  Walar  Co.  82  Vt.  27,  9  L. 
R.  A.  les,  20  Atl.  lOe,  where  it  is  aaid  that 
the  power  of  condemnation  "must  faavs 
Miue  degree  of  elasticity,  that  it  may  be  ex- 
ercised la  meet  the  dentande  of  new  ccMidi- 
tfons  and  improvements,  and  the  ever-vaty- 
ing  and  oonntantly  increasing  necessities  of 
an  advsncinK  civilisation."  It  ia  urged  that 
t)ie  use  of  electricity  has  became  so  import- 
ant to  the  prosperity  and  development  of  Ute 


mch  UabLUtr,  or  aDthorlie  tbem  to  Bow  land 
If  neceisiry  to  the  iucc^shCuI  prosccullan  of 
lhp[r  buslnnra.  Grind  Raplda  HmiDiInK  Co.  v. 
Jarvli.  SO  Iffeb.  808. 

No  authority  ma;  tw  c<Miferred  on  a  water- 
power  company  to  enter  upon.  How,  or  make 
SDT  improTement  upon,  Ibe  shores  at  an  la- 
land  In  a  river  witbout  the  consent  of  the 
owners  of  that  Island.  Bastman  ,t.  8t.  An- 
IhODj'  Falls  Wster-rower  Co.  43  Ulnn.  SO,  ** 
N.  W.  682. 

To  ronslltute  a  tsking  of  overflowed  lands 
for  public  ase,  ratltllnE  tha  owner  ttwreot  to 
compensation  under  constltatlond  provisions, 
It  Is  not  necessary  that  the  land  sbonld  be  ab- 
■olntely  appropriated,  nor  that  the  owner  be 
pecmsneatlr  deprived  of  tbe  uae  of  It :  tbe 
serious  and  direct  inlerntptlan  of  the  on  of 
such  land  by  resson  of  the  public  Improvement 
la  Bumdent^  Fame  v.  Ksnssa  Clt;,  St.  J.  A 
C.  B.  B.  L-o.  112  Ho.  6,  IT  L.  B.  A.  828,  30 
8.  W.  823. 

A  wate^power  company  oi^nlsed  and  con- 
tinued for  private  profit,  empowered  bf  statate 
to  main  la  In  lor  Its  own  emolument  a  dam 
erected  by  pabllc  oOIcera.  Is  not  Immune  from 
liability  tor  Injnif  to  private  citizens  conse- 
qaent  upun  socb  maintenance ;  such  ImiDU- 
nlty  extends  only  to  a^ts  done  onder  valid  leg- 
lalstlon  In  tbe  execution  of  s  public  trust  for 
tbe  public  beoeat,  with  care  and  skill,  within 
the  scope  of  autborlly.  Trenton  Water  Power 
Co.  V.  Ban,  86  N.  J.  L.  aSS. 
'  An  act  autborlalng  the  owner  of  a  mllldam 
"to  raise  tbe  dam"  to  the  belgbt  of  the  natu- 
ral surface  of  tbe  water  at  Ibe  line  of  bta 
lands  will  be  construed  to  sutborlze  the  rais- 
ing of  tbe  water  In  tbe  dim  to  that  helibt. 
and  not  to  autbarlio  the  ralaluK  -of  cba  situc- 
tnre  of  Ibe  dam  by  wblcb  tbe  water  will  be 
mndo  to  flaw  back  upon  the  land*  of  tbe  adJolD- 
Ing  proprietor.  Colwell  v.  M»'b  Landing 
Water  I-uwer  Co.  IB  N~.  J.  Eq.  24S. 

An  act  of  the  iGglalaturo  permitting  tbe 
damming  ot  tbe  outlet  of  a  lake  wltb  a  dam 
T  (eet  blgb,  but  forbidding  tbe  raising  of  the 
water  of  the  lake  above  K^ordlniry  level,  la 
Inoperative  when  any  dam  of  appreciable  serv- 
ice to  the  grantee  would  raise  Ibe  water  ot  tbe 
lake  above  Its  ordinary  level.  Arlmond  v. 
Oreen  Bay  &  M.  Canal  Co,  31  Wla.  316. 

A  state  statute  authorliing  the  flowage  of 
land  la  not  applli^ble  to  a  place  within  tbe 
atate.  JurlBtllctlon  over  which  bas  been  ceded 
to  the  United  States,  and  does  not  Justify  a 
mill  owner  In  flowing  back  »ater  ao  aa  to  ob- 
■trnct  machinery  for  the  manufacture  of  Ore- 
59  L.  R.  A. 


arms  operated  by  ths  government,  and  thereby 
defeat  the  object  for  wblch  tbe  ceaslon  was 
procared.  United  Butea  v.  Amea,  1  Woodb. 
t  U.  T6,  Ved.  Caa.  No.  14.441. 

Authority  conferred  by  atatute  upon  a  rail- 
road corporation  to  eonatruct  Its  road  upon  Its 
own  land  doea  not  Juall^  the  otiatroctlon  by 
It  Ot  a  natural  water  cotine  doe  to  tbe  Itunf- 
llclency  of  a  culvert,  by  meana  of  wblch  th» 
water  waa  thrown  upon  tbe  plalntiffa  property 
io  hla  Injury.  Unndy  v.  New  York,  L.  E.  ft 
W.  B.  Co.  T5  Hun.  4Ta,  ST  N.  T.  Supp.  468. 

A  railroad  company  la  not  relieved  from  lia- 
bility for  a  dam  on  Ita  right  ot  way  which 
amoDuta  to  a  nulaanre.  and  which  It  uses  and 
keepi  In  repair,  by  reaaon  of  the  fact  that  it 
waa  built  by  county  commlasloners  nnder  an 
act  ot  tbe  leglslsture,  bnt  with  the  railroad 
company's  knowledge  and  consent.  Payne  v. 
Kansas  City.  St.  J.  *  C.  B.  B.  Co.  112  Mo.  6 
IT  L.  B,  A.  628,  20  B.  W.  328. 

When  a  ieglalatlve  grant  of  authority  to 
Sow  lands  contains  a  condition  tbat  the  grantee 
sbaJl  pay  more  than  the  value  of  tbe  property 
taken  DBder  the  power,  the  grmntee,  accepting 
the  grant  and  exercising  the  povrer,  cannot 
question  the  eonatltutlonalily  of  the  condition. 
Dow  V.  Electric  Co.  68  N.  H.  G9,  31  Atl.  22. 

It  Is  no  defense  to  an  action  for  a  private 
nuisance  by  erecting  a  mllldam  tliat  tbe  asme 
was  erected  purauant  to  a  license  from  the 
town.     KIcbolB  V.  FIxly,  1  Root.  129. 

If  a  person,  purauant  to  a  right  claimed  by 
lilm  under  contract  with  tbe  police  jury,  and 
by  its  authority,  constructs  a  dom  across  a 
non-navlgsble  water  coarse,  a  nelghl)orlng  In- 
habitant, whatever  blE  rights  therein,  cannot 
tskr  the  law  In  his  own  hands  and  pbyal<^ly 
oppose  its  eonstrucUon  or  tear  It  down  wben 
built,  bnt  must  assert  bis  rights  by  an  appro- 
priate action.  Bgan  v.  Buss,  39  la.  Ann.  967, 
8  Bo.  SB. 

Tbe  Engllab  common  law  of  flowage  was 
changed  In  Mosaachnaetts  and  Maine  t>y  the 
ordinance  of  1T14,  wblcb  sutborlted  mill  own- 
ers to  flow  tbe  lands  of  upper  riparian  owners 
when  they  legally  occupied  their  mill  site,  and 
a  site  already  occupied  was  not  flowed  tliereby. 
70Mi  r.  dinner,  81  He.  SS. 

Jeegulatioti  of  itrMm. 

Tbe  question  of  the  validity  of  the  mill  acta 
Ib  not  wllbin  tbe  scope  of  this  note,'  bnt  ths 
authorities  upon  tbat  question  can  be  found  In 
a  nota  to  Turner  v.  Nye  (Masa.)  14  L.  R.  A.  48T. 

AVBBI    V.    ViBUONT    I!il.EL-TBIC    COUF&HT,    bOW- 

ever,  presenta  a  collateral  phase  of  that  qua*. 
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•tal<  that  the  utilization  of  our  'water  pow- 
ers for  its  production  ought  to  be  ^gSLrded 
aa  a  public  neeeeaity.  We  have  in  tiie  peti- 
tioner's brief  an  extended  presentation  of 
the  views  expressed  by  other  courts  in  deal- 
ing \rith  the  question  of  public  use.  In  con- 
sidering these  opinions,  it  must  be  remem- 
bered that  some  states  have  constitutional 
provisions  much  broader  than  ours,  and  tbat 
even  a  slight  variation  of  expression  may  be 
inducntiiil  in  determining  the  line  of  deci- 
sion. It  is  true,  nevertbeleHB,  that  some  of 
s  cited   proceed  upon  grounds  that 

^  t„  *!, '!'— ncrt  cootentlOQ. 

e  of  them  comes 
dangerously  near  the  arguroent  that  It  is  for 
the  public  benefit  to  have  property  of  this 
character  in  the  hands  of  those  who  will  put 
it  to  the  best  use,  and  that  the  refusal  of  an 
obstinate  or  grasping  owner  to  part  with  his 

tion  of  much  Interest.  The  conlentlan  that  the 
leglslatnra  miT  permit  a  lower  owner  to  dam 
the  water  twck  on  to  the  upper  owner's  land 
when  DHKMarr  to  do  ■□  to  develop  the  full 
power  ol  the  stream,  and  compel  the  upper 
owner  to  take  his  share  ol  the  value  of  the 
stream  In  man*},  under  Its  power  to  regulate 
the  common  rights  In  the  stream.  Is  based  dl- 
ttcUj  upOD  Head  v.  AmoAei^-  iStg.  Co.  113  U. 
S.  e,  :s  L.  ed.  880,  S  Bap.  Ct.  Hen.  441.  In  that 
case.  Chief  Justice  Gray  stated  tbat  the  New 
Hampshire  mill  act  wis  clearlf  rsUd  as  a  Jnst 
and  reasonahle  eiereise  at  the  power  ol  the  leg- 
islature, having  regard  to  the  public  good  In  a 
more  general  sense,  as  well  as  to  the  rights  of 
the  riparian  proprietor,  to  regulate  the  ose  of 
tbe  water  power  ol  running  streams,  wlilcb, 
without  Kome  inch  regulatltm,  could  not  be 
beneflclailT  used.  The  petitioner  in  that  esse 
■augbt  to  eatahlish  a  dam  to  create  power  lor 
tbe  manatacture  of  cotton,  woolen.  Iron,  and 
other  materials.  The  petition  was  attacked  by 
demurrer  on  tbe  ground  that  the  statute  per- 
mitting the  taking  of  land  for  sncb  a  purpose 
was  nncoDsCltatlODal  and  void.  The  conrt  held 
that  tbe  constltutloualItT  of  the  statute  bad 
been  estBhlUhed  by  Great  Falls  Hfg,  Co.  v. 
Fernald,  4T  N.  H.  444,  and  Aah  v.  Cuaunloss, 
SO  N.  H.  602.  The  provision  as  to  eminent 
domain,  In  the  New  Hsmpahlre  Constitution,  Is 
that  "no  part  of  a  man'i  property  ahall  tie  taken 
(rom  him  or  applied  to  public  uses  without  his 
consent,  or  that  of  the  representative  body  of 
the  people."  That  provlaloa  altotda  the  Indl- 
vldnal  much  leas  protection  than  do  moat  of 
the  Constitutions,  and  It  might  well  be  argned 
that,  when  the  legislature  consenta  to  the  tak- 
ing of  property,  the  Inffivlduol  la  tmund  there- 
by. The  conrt,  however.  In  the  Fernald  Case, 
state*  that  the  right  of  Cowing  land  cannot  be 
taken  without  tbe  owner's  consent,  unless  It 
Is  for  a  public  use :  and  It  decides  tbat  tbe  ea- 
tablisliment  of  power,  for  msnnfactnring  pur- 
poses is  a  public  use,  holding  tliat  to  create  and 
Improve  water  power  In  the  streams  and  waters 
of  a  conntry  Is  a  matter  of  such  general  public 
advantage  that  private  property  taken  for  that 
purpose  la  taken  for  a  pobllc  use.  And  that 
rollng  was  made  the  basis  for  the  decision  In  the 
Ash  Case.  The  Head  Case  was  taken  to  the  Su- 
preme Court  of  tbe  United  States  upon  several 
gronads,  but  tbe  court  said  that  the  single  qoes- 
tlon  presented  for  Its  dedalon  was  whether  the 
landowner  bad  been  deprived  of  bis  property 
without  due  pn>ceBB  of  law  In  violation  of  the 
14(h  Amendment  of  the  Cooatltullon  of  the 
United  States.  The  only  ground  upon  wblcb 
absence  of  due  process  of  law  ftas  claimed  was 
B»  L.  E.  A. 


property  ought  not  to  be  allowed  to  block 
the  wheels  of  progress.  It  is  needless  to  say 
that  arB^mentH  of  this  character  can  have 
no  weifint  in  tbe  determination  of  cams  aris- 
ing under  the  Constitution  of  this  state. 
Our  only  decision  upon  the  flowage  law  is 
found  in  Tytor  v.  Beacher,  44  Vt.  848,  8  Am. 
Rep.  see.  It  was  there  held  that  the  owner 
of  a  gristmill,  who  was  under  no  obligation 
to  grind  for  the  public,  could  not  flow  the 
lands  of  another  to  lucrsaBe  his  power,  for 
the  reason  that  the  use  was  private.  It  is 
said  by  the  petitioner  that  that  case  Is  op- 
posed to  the  decisions  of  most  of  the  states 
which  have  passed  upon  the  question,  and 
this  is  true.  But  we  find  nothing  in  the  ar- 
guments of  other  courts  that  leads  us  to 
question  ita  soundness,  and  have  no  disposi- 
tion to  recede  from  it.  A  review  of  the  ad- 
vetwe  line  of  decision  will  be  found  in  Lewis 

the  n 

statute  had  ] 

preme  court  of  the  state,  and  the 
so  far  one  of  local  policy  tbat  tbe  Supreme  . 
Court  of  the  United  States  might  well  have 
considered  Itself  bound  by  that  holding.  But 
the  court.  Instead  of  doing  so.  proceeds  to  en- 
ter upon  a  discussion  of  the  qnestlon  of  tbe 
constitutionality  of  the  act,  refuses  to  consider 
wtietbcr  tbe  flooding  of  lands  for  manufactur- 
ing pnrpoaes  Is  a  public  uae,  and  upholds  the 
statute  on  local  Massachusetts  law,  applying 
the  mllng  of  Chief  Justice  Shaw  In  Bates  v. 
Weymouth  Iron  Co.  8  Cnsh,  IS48,  where  he  aeys 
that  the  rtgbt  granted  by  the  mill  acta  "is  Dot 
a  right  to  take  and  nse  the  land  of  tbe  proprie- 
tor above  against  his  will,  but  It  la  an  anihor- 
Ity  to  use  hia  own  land  and  water  privilege  to 
his  own  advantage  and  tor  the  benefit  of  the 
commanlty.  It  Is  a  provision  by  law  for  regu- 
lating the  rights  of  proprietors  on  one  and  the 
same  stream  from  Its  rise  to  Its  outlet.  In  a 
manner  best  calculated,  on  the  whole,  to  pro- 
mote and  secure  their  common  rights  In  It."  In 
Massachusetts,  the  mill  sets  had  their  rise  In 
1T14,  long  before  tbe  adoption  of  tbe  flrst  Con. 
atltutlod:  and,  when  the  Constitution  was 
adopted.  It  provided  "that  no  part  of  tbe  prop. 
erty  of  any  Individual  can,  with  Justice,  be 
taken  from  him  or  applied  to  public  uses  with- 
out bis  own  consent,  or  that  of  the  represen- 
tative body  of  the  people.  .  .  .  Whenever 
the  public  exigencies  require  tbat  the  property 
of  any  Individual  ahonld  be  appropriated  to  pub- 
lic uses,  he  shall  recelre  a  reasonable  compensa- 
tion therefor."  There  Is  nothing  In  that  lan- 
guage to.forbld  tbe  taking  for  private  nse,  and 
the  landowner  la  expressly  boimd  by  tbe  act  of 
the  legislature.  When  the  question  of  tbe  va- 
lidity of  the  mill  acts  came  before  the  courts, 
there  was  no  claim  that  they  were  unconstitu- 
tional. The  sole  question  was  wbetber  tbe 
common-law  remedy   had  been  taken  away  by 

The  court.  In  Stowell  v.  Flagg,  11  Mass.  366. 
says  the  atatnte  goes  far  "to  establish  s  right 
lu  the  owners  ot  mills  to  flow  the  adjoining 
lands  If  necessary  to  the  working  of  tbelr  mills," 
treating  the  question  as  merely  one  of  local 
regolatlon  within  the  power  of  tbe  legislature. 
And  It  decldea  that  there  iian  be  no  doabt  Of 
tbe  Intention  ot  the  legislature  to  take  away 
the  common-law  action,  which  might  be  renewed 
tor  every  new  Injury,  and  so  burden  l^e  owner 
of  a  mill  with  continual  law  suits  and  expensps, 
stating  that  the  legislature  has  a  right  to  sub- 
BtltDte  one  process  for  soother.  The  judge  writ- 
ing the  opinion,  snya :    "I  cannot  help  thinking 
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•  Ill  Rminent  Domain,  it  178-181.  Thia  au- 
thor considers  that  mills  which  are  not  re- 
•(uired  by  tow  to  serve  tlie  public,  wliile  they 
may  be  a  public  lienetit.  are  not  a  public  use, 
within  tlie  meaning  of  the  Constitution,  and 
says  that  the  circumstances  under  wbich  the 
<«utrary  decisions  were  made  taa-j  explain, 
but  do  not  juatify,  them.  But  it  ia  said 
that  the  purpose  of  this  condemnation  is  to 
provide  motive  power  for  a  railroad,  and 
that  the  railroad  is  unquestionably  a  public 
Mervant.  Treating  the  cafie  as  if  the  appli- 
luition  were  by  the  railroad  company  itself, 
the  reaaoning  of  thia  court  in  Kldridge  y. 
Smith,  34  Vt.  484,  ia  decidedly  againat  the 
right.  The  distinction  between  taking  the 
land  necessary  for  the  road,  and  the  taking 
of  property  for  use  in  the  production  of  the 
means  to  be  employed  in  carrying  it  on,  is 
tliere  clearly  pointtrf  out.     But  it  is  not  nec- 


Tj/ler  V.  Beochet-  is  oontrolliug  here.  If  the 
petitioner's  purpose  were  found  to  be  as  al- 
lied, thia  wrould  not  meet  the  requirement. 
It  ia  true  that  tlie  railroad  must  aerre  the 
public,  but  there  is  nothing  that  binds  tba 
petiUoner  to  aervo  the  railroad-  And  if  we 
look  to  aome  direct  service  of  the  general 
public,  there  is  nothing  that  binda  the  peti- 
tioner to  give  equal  advantages  to  all.  Tlie 
sufg^tion  that  a  failure  in  thia  reapect 
would  work  a  forfeiture  does  not  remove  the 
difTiculty.  Ttie  conditions  wbich  make  tba 
use  public  must  exist  at  tbe  time  of  the  tak- 
ing. 

Wo  have  thus  far  conaidered  the  statute 
upon  the  theory  that  it  was  designed  to  give 
the  right  of  eminent  domain  to  every  ripa- 
rian owner  for  the  maintenance  of  a  mill  or 


that  the  statute  -  Was  Incautlouriy  copied 
from  tbe  ancient  colonial  and  [trovlnclaj 
acta,  vtilcti  were  peased  when  the  aae 
of  mills  from  the  scarcltT  ot  Cbem  bore 
a  mucb  ireater  value  eompared  to  the  land 
used  for  the  purpose  of  aKrlcnltore  than  at 
prewnt.  But  with  this  we  bave  nothing  to  do. 
Am  the  law  la  ao,  we  muat  declare  It."  That 
lanEuage  la  utterly  Inappllcnbla  In  ever?  state 
Ahrrp  tbe  CoDHlltalloa  prevents  the  taking  ot 
prlvute  property  lor  private  iiaa  eipresalr.  and 
Hiao  In  those  where  It  la  held  to  do  ao  br  Impll- 
I'atlOD.  In  tboae  states  the  question  maat  re- 
cur, whether  or  not  tnklng  for  tolll  purpoaei  Is 
for  a  public  use.  In  Lowell  v.  Boaton.  Ill 
Maaa  404,  15  Am.  Rep.  SB,  Judxe  Wella,  In  dla- 
tlagulshlng  the  mill  acta  Irom  on  act  authorli- 
Ing  tbe  Issuance  of  bonds  for  tbe  rebuilding  ot 
a  cltT,  sold  the  mill  acts  are  not  founded  upon 
the  power  of  eminent  domain,  and  do  [loC  an- 
tborlie  ItB  eierciae.  No  private  property,  or 
right  In  tbe  nature  of  propertj  la  taken  bj 
force  of  tbe  mil)  acts,  either  for  public  or  pri- 
vate aae.  Ther  authorlie  the  maintenance 
of  a  dam  to  ralae  a  bead  ot  water,  although  Ita 
i>irect  will  be  to  overllow  the  right  of  anotber 
proprietor.  Thia  rIgbC  of  flowage  la  somettmea 
Inaccarateljr  called  an  easement.  But  It  Is  not 
so.  It  confera  no  right  In  the  land  apon  the 
mill  owner,  and  It  takes  none  from  tbe  land- 
owner. This  resolatlon  of  the  rights  ot  ri- 
parian proprletora  above  In  respect  to  the 
stream  and  to  their  adjacent  lands  liable  to  be 
affected  bjr  Ita  use  Involvea  no  other  govemmen. 
tal  power  than  tliat  "to  make,  ordain,  or "■ 
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_.  J,  laws,  statutes,  and  ordlnancea"  ss  tbe  leg- 
islature ahall  Judge  to  be  tor  the  good  and  wel- 
fare  of  tbe  commonwealth,  and  for  the  govern- 
ment and  ordering  thereof,  and  ot  the  anbjects 
of  the  aame. 

The  dlatlnctlDn  between  pennanently  cover- 
tng  land  with  water,  and  with  dirt  or  other  di- 
brit  from  a  public  Improvement,  la  not  clear; 
and  It  would  certainly  be  difficult  to  convince 
unyone  that  a  railroad  company,  which,  In  mak- 
ing an  excavation  for  ita  right  of  way,  placed 
the  excavated  material  on  adjoining  property 
to  remain  there  permanently,  bad  not  effected  a 
taking  within  the  meaning  of  the  constitutional 
provlBlon  requiring  compensallaa  to  be  made 
therefor.  In  fact,  the  Bupreme  Court  ol  the 
United  ecates,  In  Pumpelly  v.  Qreen  Bay  &  U. 
^^anal  Co.  13  Walt-  160.  20  L.  ed.  557,  held  that 
the  backing  of  waters  so  as  to  overflow  the  land 
of  an  Individual,  or  any  other  superinduced  ad- 
dlUon  ot  water,  earth,  aend,  or  other  material, 
or  artlflclal  structnie  placed  on  land  for  tbe 
M  L.B.  A. 


public  benefit,  la  aucb  a  takinjc  as  by  the  constl- 
tatlonal  provision  demanda  compensatloD.  And 
that  that  la  the  general  rule,  fully  appeara  by 
the  cases  cited  lupra.  The  doctrine  that  It  la 
not  so  appeara  to  be  local  to  MaaaachaaettB.  and 
Bead  V.  AmoBkeag  Mfg.  Co.,  being  founded  opoo 
It,  cannot  be  held  to  be  ot  g^ieral  application. 
The  reasoning  In  tbat  caae  Is  based  tip<m  tlw 
analogy  between  owners  upon  water  conrsea 
and  tenants  In  common  generally ;  but  that 
reasoning  Is  conclusively  answered  by  the  c^ 
aervatloD  In  Avkrv  v.  Vsbuoht  Elbctiic  Co. 
that  It  aeema  "to  assume  that  tbe  land  goes 
with  the  Stream,  Instead  of  the  stream  with  tbe 
land,  and  to  give  the  riparian  owners  a  Joint 
tntervat  In  the  land  because  ot  their  peculiar 
rights  In  tbe  water.  But  the  ownera  of  the 
various  properties  are  the  several  and  inde- 
pendent owners  of  their  respective  pareeta  ot 
land,  and  their  only  right  to  the  water  la  aach 
as  this  ownerabip  gives  them.  To  say  that 
one's  holding  of  the  land  la  subaervlent  to  snch 
use  as  the  lower  owner  may  desire  to  make  ot 
the  water  la  to  reverse  all  our  theories  retard- 
ing tbe  use  of  Btreama" 

S.  Far  ImprocsmMl  of  novloattott. 

A  corporation  formed  under  a  river  improve- 
ment law  Is  not  entitled  to  Improve  a  non- 
navigable  stream,  and  has  no  power  to  flow 
lands.  Dor  (o  take  lands  (or  the  location  at 
dams  or  other  Improvements,  for  that  purpoae. 
East  Branch  Btnrgeon  Blver  Improv.  Co.  v. 
White  &  F.  Lumber  Co.  60  HIch.  SOT,  ST  N. 
W.  ISZ. 

A  corporatlmi  having  chai 
Improve  tbe  navigation  of  i 
after  placing  a  dam  at  a  ploi 
by  Its  charter,  defeat  a  common-law  a 
the  riparian  owner  Injured  theret>y,  on  the 
ground  that  be  ought  to  have  proceeded  (or 
his  damages  under  the  statute-  Uavla  v.  Uat- 
tawamkeag  Log  Drlvhig  Co.  82  He.  348,  IB 
Atl.  S28. 

Tbe  bed  ot  navigable  waters  does  not  Include 
low  lands  which,  although  sabject  to  frequent 
overflow,  are  valnsble  aa  meadawa  and  pas- 
tures: and  the  state  has  no  right,  even  In  aid 
of  navigation,  to  raise  the  water  by  artiflclal 
means,  so  as  to  injure  or  destroy  such  landa, 
without  making  compensation.  Re  Hlnne- 
tonka  Lake  Improv.  Co.  E6  Ulnn.  813,  SS  N.  W. 

A  navigation  corporation  Is  not  a  riparian 
owner,  and  cannot  claim  the  privilege  of  oh. 
It  has  no  right  to  swell  the  water  of  tbe  river 
at  alt,  except  what  It  derives  from  its  charter 
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manufactory  of  public  benefit.  This  was 
the  view  formerly  tAken  of  the  mill  act  of 
MaflSBchuaetta,  but  the  more  recent  doctrine 
of  that  etate  is  that  tb«  provision  is  not  e-n 
exercise  of  the  right  of  eminent  domain,  but 
a  atatutoiy  regulation  of  rights  common  to 
the  riparian  owners.  It  is  ineisted  that  the 
petition  can  be  austiuned  on  this  ground. 
The  doctrine  referred  to  is  claimed  to  be 
aJialogous  to  that  upon  which  provision  is 
made  for  the  partition  of  land  held  b;  sev- 
eral tenants  in  conimoo.  The  different  own- 
ers of  the  bed  and  banks  of  the  stream  ars 
treated  as  having  a  common  interest  in  the 
reasonable  use  of  the  flowing  water.  It  is 
said  that  one  reasonable  use  of  the  water  ia 
the  use  of  the  power  inherent  in  the  fall  of 
the  stream,  that  this  power  cannot  be  used 
without  damming  the  water  and  causing  it 
to  flow  bock,  and  that  one  man  maj  own  the 


fall,  and  another  the  land  which  it  ia  neces- 
sary to  flow,  Tlie  courts  of  Maesachusetta 
hold  that  the  legislature  may  secure  the  full 
value  of  the  stream  to  the  different  owners 
by  combining  these  two  interests  for  use, 
and  compelling  the  owner  of  the  flooded  land 
to  take  hii  share  in  money.  This  doctrine  is 
apparently  approved  bjr  Judge  Red  field  id 
his  note  to  Allsn  v.  Jay  (in  the  American 
Law  Register  tor  August,  1873)  \Z  Am.  L. 
R^.  N.  S.  4B1,  and  sattctiODed  l^  the  Su- 
preme Court  of  the  United  States  in  Heai  t. 
Amaakeag  Ufg.  Ca.  113  U.  S.  9,  2B  L.  ed. 
BSD,  6  Sup.  Ct.  Rep.  441.  We  cannot  adopt 
this  view.  It  seems  to  assume  that  the  land 
goea  with  the  stream,  instead  of  the  stream 
with  the  land,  and  to  give  the  riparian  own- 
ers a  joint  interest  in  the  land  because  of 
their  peculiar  rights  to  the  water.  But  the 
owners  of  the  various  properties  are  the  sev- 


aod    DDdeF      the    conditions    therein    trnposeil. 
UonariBahela  Nav.  Co.  v.  Coon,  e  Pa.  STD,  i^ 
Am.  Dec.  4T4. 
CompensatloD  must  be  mads  to  the  abuttlsi 


eSwt  of  which  [■  to  raise  tbe  watec  and  cast 
It.  together  with  dirt  and  sticks,  upon  hla  land. 
Weaver  v.  UlBslBsippl  &  R.  Hiver  Boom  Co.  28 
Mian.  B34,  11  N.  W.  114;  McKeniie  v.  HIhIb- 
ulppl  &  K.  RiTer  Boom.  Co.  2D  Minn.  286,  IS 
N.  W.  123. 

Tbe  gi-ound  of  the  liability  of  a  boom  com- 
pany for  causing  a  log  jam,  raising  of  the  water 
In  a  river  so  as  to  overflow  certain  property.  Is 
not  the  negligent  construction  or  operation  of 
Its  wotts,  but  the  tact  that  the  boom  company 
bad  no  legal  right  to  overflow  or  damage 
the  premises  until  sucb  right  bad  been  ac- 
quired b;  purchase  or  1b  condemnation  proceed- 
ings. Hueston  v.  Mississippi  &  B.  Blver  Boom 
Co.  76  Minn.  251,  TB  S.  W.  02. 

A  river  Improvement  company's  right  to 
maintain  Its  dama  across  nonnavlgable  streami 
for  tbe  purpose  ot  aiding  the  driving  of  logs 
ts  subordinate  to  that  ot  the  riparian  owner  to 
liave  biB  land  fi^e  from  overflow  and  damage 
resulting  from  ralaing  the  water  above  ordl- 
narj  high-water  mark.  Carlson  v.  St.  I/Ouis 
Blver  l>am  A  Improv.  Co.  T3  Hlun.  128,  41  L. 
R.  A.  371,  76  N.  W.  1044. 

8o,  one  who,  b;  means  of  dams  and  ivpur- 
tanancei  on  a  nonnsvlgable  river,  causes  water 
to  flow  on  private  property,  although  by  these 
Improvements  Che  river  Is  made  navigable  for 
logs,  takes  private  pcopert;  without  compensa- 
tlon.    Ibiil. 

A  boom  company  can  only  acquire  the  right 
to  overflow  lands  bj  grant,  or  by  the  exercise 
of  eminent  domain  upon  payment  of  compen- 
•atlon  to  the  owner.  Gravel  v.  Little  Falls 
Improv.  A  Mav.  Co.  T4  Minn.  416,  TT  N.  W. 

In  cases  of  riven,  the  beds  of  which  belong 
to  tbe  public,  and  tbe  title  of  tbe  riparian  own- 
ers on  which  goes  only  to  high-water  marfc.  a 

In  aid  o(  navigation,  raise  and  permanently 
malatslu  the  irater  up  to  the  bigb-waler  mark, 
without  making  any  compensation  to  riparian 
owners,  and  without  Incurring  llahlllty  In  case 
of  injury  to  them.  Between  high  and  low 
HBter  mark  tbe  riparian  proprietor's  title  is 
quallfled  or  limited  by  the  public  right. 
Qnladck  V.  Northwestern  Improv.  &  Boom  Co. 
78  Ulnn.  BT.  73  N.  W.  894. 

A  purchaser  of  lands  on  a  navigable  lake, 
patented  by  the  United  States  withoat  reser- 
S9  L.  R.  A. 


vatlona.  does  not  take  the  same  subject  to  an 
eagement  In  favor  of  the  Improvement  of  the 
navigation  of  the  Fox  and  n'isconsin  Ilvera,  In 
aid  of  which  tbe  United  States  hod  previously 
granled  lands  to  tbe  state,  bo  aa  to  defeat  his 
right  of  action  for  damagea  by  the  orerBowIng 
thereof  by  a  dam  constructed  In  an  outlet  of 
the  lake  and  forming  part  of  the  works  for  the 
Improvement  of  navigation.  Arlmond  v.  Oreen 
Bay  &  IL  Canal  Co.  31  Wis.  816. 

The  rights  of  a  riparian  owner  In  tbe  eU) 
and  Bow  of  tbe  tide  In  a  navigable  rtvcr  are 
Bubordluate  to  tbe  government's  control  ol  the 
waters  for  tbe  purpose  of  navigation ;  and  the 
conflnement  ot  the  waters  for  the  purposes  of 
scouring  and  deepening  the  channel,  whereby 
canals  and  ditches  used  to  drain  rice  flelda 
are  flooded  and  rendered  unavallebie,  Is  dam- 
Ham  aAsauB  tniuria.  Mills  v.  United  States.  IS 
L.  R.  A.  673,  40  Fed.  738. 

In  the  above  case  It  was  held  that  the  tact 
that  the  drainage  of  rice  lands  Islmpalredby  the 
erection  of  a  dam  constructed  by  tbsgovemment 
for  the  improvement  of  a  navlgahle  river,  and 
that  tbe  raising  ot  the  low-water  level  thereby 
renders  the  lands  liable  to  overflow,  and  has  ren- 
dered tbe  construction  of  levees  uecesser?,  does 
not  constltnCe  a  taking  of  property,  wltblu  the 
meaning  of  the  constitutional  prohibition 
against  the  taking  of  property  for  public  use 
without  coropensstlon. 

In  accordance  with  the  above  It  has  been  held 
that  In  the  exercise  ot  powers  ot  eminent  do- 
main no  liability  will  be  Incnrred  for  coasequen- 
tlal  damages  caused  by  the  back  water  of  s  dam. 
Freeland  v.  Pennsylvania  B.  Co.  66  Fa.  91.  5 
Am.  Rep.  32D. 

Bat  Bubseqtieut  cases  held  that  land  Hooded 
by  a  govemmeut  dam  so  as  to  be  nnOtted  for 
cultivation  Is  taken  tor  public  pnrpoBes.  and 
compensation  must  be  made  tberefor,  under 
the  act  of  Coogreas  of  March  3,  1887,  although 
no  part  ot  tbe  property  Ib  actually  occupied  by 
tbe  government.  King  r.  United  States,  OD 
Fed.  B, 

plantation  la  taken  by 


t    In    the 
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titled  to  compensation  (here 
proving  tbe  navigation  ot  a  river  npon  which 
tbe  plantation  lies,  tbe  level  of  the  wster  la 
tslsed  so  that  the  plantation  Is  flooded,  drain. 
age  rendered  Impoaslble,  and  the  property  ren- 
dered valuelesB.  Williams  v.  United  States, 
104  l<'ed.  &0. 

So  tbe  Supreme  Court  of  tbe  United  Statea 
held  that  tbe  conversion  of  adjoining  property 
7r«m  a  valuable  plantation  Into  an  Irreclalmabi* 


Vbbuont  Supuhe  Coubt. 


eral  and  independent  ownera  of  their  ro- 
Bpectjve  parcels  of  land,  and  their  only  right 
to  the  w&tsr  is  such  as  this  ownersbip  eives 
them.  To  aay  thst  one's  holding  of  the  laml 
is  subservient  to  such  use  aa  the  lower  own- 
er mny  desire  to  make  of  the  water  is  to  re- 
verse all  our  theories  regarding  the  lue  of 
Htreams.  It  is  true  that  in  Johns  v.  Steven*, 
3  Vt.  SOS,  Judee  Prentiss  seems  to  assume 
that  it  would  ne  within  tho  power  of  the 
legislature  to  encoura^  the  building  of 
mills  by  a  statute  of  this  character.  But  in 
Idoirt*  T.  Barney,  25  Vt.  226,  where  the 
right  of  the  owner  of  one  side  of  the  stream 
to  maintain  a  dam  across  it  waa  iuvolTcd, 
Judge  ItedDeld  said  that  the  land  on  the  op- 
poaiti:  side  was  the  defendant's,  and  that  the 
plaintiff  hod  no  right  to  use  it,  and  that  no 
rourt  or  legisiature  had  the  power  to  give 
him  the  right.  This  certainly  excluded  the 
idett  of  an  acquirement  of  mill  privileges 
through  a.  statutory  regulation  of  riparian 
rights.  It  should  be  noticed  also,  that  the 
argument  advanced  in  support  of  the  stat- 


ute ns  tbiiB  classified  is  not  coexten^ve  with 
the  right  given.  The  argument  ia  based  up- 
on the  existence  of  a  common  interest  in  the 


tion  may  flood  the  laud  of  one  whose  prem- 
ises are  not  contiguous  to  the  stream,  ond 
who  consequently  has  no  interest  in  it.  The 
maintenance  of  the  petition  upon  the  ground 
last  urged  would  amount  to  a  holding  that 
■II  private  lands  in  tbe  state  that  can  ba 
flowed  by  the  bigbest  practicable  dams  ors 
held  subject  to  the  fml  utiIii:ation  of  the 
streams  upon  which  they  lie.  The  Maasa- 
chusetta  court  sopporta  its  position  by  hold- 
ing that  the  mere  flowing  of  land  is  not  a 
taking  of  the  property, — a  conclusion  which 
we  are  not  ready  to  aJiopt.  We  think  Mr. 
Lewis  is  right  in  saying  thaA  appropriatioiu 
of  this  character  cannot  be  sustained  with- 
out virtually  expunging  tiie  words  "puUic 
use"  from  the  Conafitutioa. 
Judgiiumt  affirmed. 


tios  bs  the  raising  of  the  level  of  the  river  tor 
the  purpose  of  ImproTlng  navEgntlon  Is  a  taking 
of  tbe  properly  for  wblch  t'ompenaation  must 
be  made.  United  Slntea  v.  Lj'aab,  188  C.  8. 
145,  4T  L.  ed.  — ,  23  Sap.  Ct.  Rep.  349. 

A  atate  cannot,  for  the  Improvement  of  navi- 
gation of  a  stream,  conatmct  a  dam  which  will 
overflow  riparian  property  without  making 
compenaatlon  for  the  Injury  so  caused,  where 
[be  Conatitutlon  prablblta  tbe  taking  of  prop- 
erty lor  public  use  without  compensation, 
rumpelly  v.  Green  Baj  A  M.  Canal  Co.  IS 
Wall.  IDG,  20  L.  ed.  5ST. 

Tbe  repeal  of  an  act  of  Congreaa  uonferriag 
the  right  to  recover  damages  lor  Injury  to  land 
flooded  by  the  Improvement  of  navlgatile  rivers 
limits  tbe  recovery  to  damages  accruing  be- 
tween tbe  time  tbe  plalDtllf  acquires  title  to 
the  lands  flooded  and  the  repeal  of  the  atatnte, 
E'alne  Lumber  Co.  v.  Uolted  States,  63  Fed. 
S54. 

A  riparian  owner  li  entitled  to  compensattoa 
for  damsgea  sustained  to  bis  dock  by  tbe  rais- 
ing of  a  dam  to  Improve  navigation,  provided 
the  dock  does  not  encroach  npon  the  waters  of 
a  river  navln^ble  In  fact  so  aa  to  obstrnct  nav- 
igation and  Impede  commerce,  where  tbe  atat- 
ute  provides  tor  compensation  In  esse  any  land 
or  other  property  shall  be  Oooded  or  Injared. 
/Md. 

When  ianda  which  were  granted  with  abso- 
lute power  ot  sale,  to  a  atate  tor  the  purpose 
of  aiding  the  Improvement  ot  the  navigation 
of  certain  rivers,  are  sold  absolutely  without 
eipreas  reservation  by  the  ^te,  tbere  will  be 
no  reservation  ot  the  right  to  flow  such  lands 
In  the  course  of  aneh  Improvement  Implied  from 
the  purpose  for  which  tbe  lands  were  granted 
to  tbs  atate ;  nor,  when  the  lends  had  not  yet 
been  entered  upon  at  the  time  of  their  sale, 
from  a  statute  providing  that,  when  any  lands 
appropriated  shall  beloz^  to  the  state,  such 
lands,  or  so  macb  of  adjolalag  land  ss  sbsll 
be  vsJuaWe  for  bydianllc  purposes,  shall  be  ab- 
solutely reserved  to  tbe  state.  Zemlock  r. 
United   States.   78    Wis.  S83.  41  N.   W.   445. 

Tbe  New  liampshlre  atntute  authorizes  tbe 
erection  ot  dams  to  facilitate  the  floatage  of 
logs,  and  provides  that  an  owner  of  property 
iDjured  tbereby  may  apply  to  tbe  supreme  court 
for  tbe  assessment  of  damages.  Scholf  v.  Up- 
per Connecticut  Blver  *  Lske  Improv.  Co.  67 
N.  H.  110. 
69  L.  R-  A. 


Tbe  declsratlon  bi  the  ordinance  of  178T  sad 
in  tbe  Wisconsin  CoastlCntlon  that  the  UIsils- 
alppl  river,  and  Ibe  navigable  waters  leading 
Into  it,  and  the  carrying  places  between  the 
same  shall  be  common  highways,  and  be  for- 
ever tree,   sppllea  only  to   the  atreama   tbem- 
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ot  tbe  streams  sud  Iskes,  snd  not  to  tbe  dry 
lands  on  either  side  of  them,  and  does  not  af- 
fect tbe  right  of  a  riparian  owner,  whose  laad 
la  overfhiwed  by  a  dam  Id  aid  of  the  navlgatlan 
ot  SQCb  waters,  to  compensation  therefor.  Ari- 
mond   V.    Ureen  Ba^  A   .U.   Canal   Co.   31   WLi. 

8ie. 

action  sgalnat  the  United  States-  for 
to  land  by  tbe  Oowage  thereof,  under 
the  act  ot  CoDgress  authorislag  the  ascertain- 
ing of  compensation  for  lands  taken  and  tor 
damages  occasioned  by  works  theretofore  snd 
theresfter  constructed  in  aid  of  tbe  navigation 
ot  Ibe  Foi  and  Wlsconslo  rivers,  the  measure  of 
damages  is  tbe  depreciated  value  ot  tbe  use 
of  tbe  land  by  reason  of  tbe  Injuries  thereto 
from  Boakage  and  flowage  down  to  tbe  time  of 
the  taking  by  tbe  United  States,  wltbln  tbe 
statute  of  limitations,  and  tbe  value  of  the 
land  at  tbe  time  It  was  so  token,  lonea  v. 
United  States,  48  Wla  385,  4  N.  W.  619. 

In  order  to  detent  a  claim  for  future  and 
permanent  damages  In  an  action  for  past  and 
future  damages  to  land  by  the  flowage  thereof. 
under  tbe  act  ot  Congress  of  March  S,  ISTG, 
authorising  tbe  ascertainment  of  damages  to 
lands  flowed  either  before  or  after  Ita  passage 
by  works  pt«viously  or  subsequent  I  y  con 
Blructed,  Where  compensation  for  snch  flowage 
was  then  or  should  thereafter  become  legally 
owing,  If,  In  tbe  opinion  of  the  oDeer  In 
charge.  It  Is  not  prudent  to  lower  the  dam. 
there  must  be  such  Ooal  and  coneiaslve  action 
ot  tbe  United  States,  throogh  anch  oflleer,  aa 
would  rellnquleb  tbe  right  to  maintain  and 
continue  tbe  dun,  and  not  the  mer«  expression 
of  BU^b  oncer's  opinion.     Ibid. 

The  United  States  government  will  be  liable 
It  those  In  speclsl  cbarge  of  one  of  the  dams 
for  the  Improvement  of  navigation  permit  s 
person  ID  raise  tbe  height  of  the  dam.  or  fall 
Co  remove  tbe  structure  so  added,  to  those 
whose  lands  are  thereby  flooded.  Velte  v. 
United  States,  76  Wis.  278,  4S  S.  W.  119. 

An   abandonment   in   good   faith,   and   ot  a 
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cbiruter  coocluilve  and  blndluK  M  Uw,  by  ■ 
rainiUQr>  at  aa  enterprlM  to  erect  dami  and 
1ock(  Id  ■  rlrer  so  >■  to  mtke  tbe  aame  narl- 
g«ble,  and  a  remoTal  ot  a  dam  erected  by  It. 
befare  Baal  Judgment  bad  been  entered,  upon 
(be  report  o(  a  Jury,  tberebr  abating  tbe  nal- 
atm  claimed,  would  take  away  Ibe  rigbt  of  a 
rlpnrlan  owner,  wboae  landa  were  overfloired 
by  aucb  dam,  to  loalat  upon  tbe  valne  of  bli 
property  and  tranafer  of  title  to  auch  company,. 
and  leaye  him  to  recover  eocb  damnges,  only. 
aa  be  may  have  suataln^  by  the  erection  ot 
such  dam,  during  Its  continuance :  where  the 
charter  of  auch  company  provided  for  sum- 
mary remedy  for  the  aeseaament  of  damages 
claimed  by  nich  riparian  onnera  tor  aacb  over- 
flowlnt,  by  a  Jury  of  view,  wboae  report  was  to 
be  returned  to  the  court  and  Jodgment  had 
thereon ;  and  prorliled  that  the  court  mlgbt,  at 
the  aame  time,  condemn  and  rest  ancb  landa 
aa  may  bave  been  oversowed,  and  for  which 
damage*  were  aaaesaed.  In  eald  company,  upon 
payment  by  It  of  the  amount  ao  aaeessed. 
Slereu  t.  Duck  Blver  Nav.  Co.  I  Sneed,  23T. 

If  any  part  of  a  tract  of  [and  which  is  not 
taken  by  eminent  domain  lor  pntpoaea  of 
flow,  bordering  on  tbe  part  overflowed,  will  be 
benellted  by  Bucb  Dverflow,  or  II  thereby  It  will 
be  directly  made  more  available  for  practical 
and  adTantageoDB  nae  and  enjoy  went, — this 
ahall  be  taken  Into  consideration  In  estlmallog 
tbe  owner's  damages  by  the  appropriation  :  but 
remote  and  apeculatlve  bcoeflts  may  not  be  con- 
sidered. Wbltety  T.  Ulaalwlppl  Water  Power 
k  Boom  Oo.  3S  Minn.  G23.  38  N,  W.  T53. 

Tbe  raising  of  a  dam  by  a  corporation  en- 
gaged, under  legislative  sanction.  In  Improv- 
ing the  navigation  of  a  river  will  not  result 
In  a  taking  of  tbe  property  of  a  water-power 
company  whose  fait  ma;  be  thereby  dlmlnlihed, 
where  there  la  no  resulting  overflow  of  Ita  land, 
and  water  la  not  set  back  upon  Ita  wheel-pits 
and  eanala.  Holyoke  Water  Power  Co.  v.  Con- 
nectimt  Blver  Co.  22  Blatchf.  ISl,  SO  Fed.  Tl. 
Tbat  other  landa  than  those  taken  for  the 
erection  of  a  lock  and  dam  for  the  Improve- 
ment of  a  navigable  river  will  be  temporarily 
flooded,  or  an  anticipated  change  In  the  cur- 
rent of  the  river,  or  an  anticipated  Increaae 
of  danger  to  the  pn^>erty  of  the  Iniidowner 
from  Dre  daring  the  conatmctlon  of  the  Im- 
Dot  a  proper  subject  of  compensa- 
ling  a  conaeQuentlal  Injury.  High 
Bridge  Lamber  Co.  v.  Dnlted  State*,  18  C,  C. 
A.  460,  BT  C.  8.  App.  234,  69  Fed.  3S0. 

A  condemnation  proceeding.  In  which  an  al- 
lowance for  consequential  damage*  la  tafnaed, 
does  not  bar  a  right  of  action  to  recover  for 
tbe  permanent  flooding,  by  the  improvement,  of 
other  lands  than  Uioae  taken.    Ibid. 

If  an  Individual  Is  glvsD  a  right  to  erect  a 
dam  aiToas  a  navigable  river  tor  the  Improve- 
ment of  navigation,  he  will  not,  although  prlv- 
ilegea  In  tbe  way  of  tolls,  etc„  are  given  to 
bim,  be  liable  to  an  action  (or  damages  (or  In- 
jury to  upper  proprietors:  but  the  damages 
mnat  be  aaaeased  In  tbe  wsy  provided  by  stat- 
ute. Calking  T.  Baldwin,  4  Wend.  SU7,  21  Am. 
Dec.  1«8. 

The  time  of  tb«  taking  of  land  by  the  United 
State*  by  flowing  It  with  water  from  a  dam, 
•o  tar  aa  the  parlod  from  wblcb  Interaat  la  to 
b»  computed  Is  concerned,  Is  the  tine  when  the 
land  Is  flrst  permanently  flowed  and  Its  value 
leaaened  or  deatroyed,  and  not  tbe  date  of  Ita 
appralaement  by  tbe  eommlstlonera.  Velte  *. 
UnltMl  States,  76  Wla.  2T8,  4B  N.  W.  119. 
Where  an  Imiu^ovemant  company  baa  Illegally 

'   ' — -"   '1   be   overflowed,   and   three  tena 

do  to.  Injunction 
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la  a  proper  remedy.  Carlaon  v,  St.  Louia  River 
Dam  &  ImproT.  Co.  78  Ulno.  128,  tl  L.  B.  A. 
871,  n  N.  W.  1M4. 

c.  Orant  of  ripkt. 

1.  Farm  and  moHaer. 

!t  Is  generally  held  that  a  right  to  flow  landa 
Involves  such  an  Interest  In  them  that  If  must 
be  created  by  deed.  An  early  Ualne  case  la  an 
exception  to  this  rule,  holding  tbat  the  right 
of  flowage  Is  not  an  Interest  In  lands  within 
the  meaning  of  the  statute  of  frauda,  but  la 
rather  In  tbe  nature  of  a  license  to  do  certain 
thlogs  In,  or  upon,  the  land  of  another,  of 
which  parol  proof  Is  always  admliaible.  Clem- 
ent V.  Duigln.  S  Ue.  9. 

See  also  infra,  1.  d. 

The  welgbt  of  authority  la,  however,  the 
other  way. 

The  right  to  maintain  a  mill  pond  on  an- 
other's land  la  an  eoaement  which  can  only  be 
acquired   by    grant     or    prescription.     Johnoon 

BS,    48   Am.    Kep.    192, 

12  N.  W.  140. 

A  vested  right  permanently  to  flow  landa  by 
back  water  from  a  dam  la  a  power  concerning 
and  relating  to  sucb  lands,  within  the  meaning 
of  a  statute  prohibiting  tbe  creation  of  such  a 
power  or  Interest  except  by  operation  of  law 
or  a  deed  or  conveyance  In  writing,  which  can- 
not be  granted,  by  parol.  French  v.  Owen,  3 
Wis.  250. 

to  overflow  tbe  land 
of  a  miildam   to  be 
:ted    on    the    atream    below    confers    a 
permanent  easement   in  the  soil  llaelf,   and  i 


ilege  pern 


grant  thereof  mnat  be  In  writing  bo  be  valid. 
Harris  v.  Miller,  1  Uelgs,  ISB.  S3  Am.  Dec.  138. 
Tbe  right  of  one  (o  overflow  tbe  land  of  an- 
other la  an  easement  in  the  nature  of  an  In- 
corporeal hereditament,  and  is  ancb  on  Interest 
in  real  estate  as  must  be  conveyed  by  a  grant, 
or  acquired  by  preecrlptlon,  from  which  r 
grant  will  be  Inferred.  Snowden  v.  Wila^  10 
Ind.  10,  81  Am.  Dee.  370. 

A  flowege  easement  can  only  be  created  by 
an  Instrument  under  aeal,  or  by  long  user, 
from  which  tncb  A  conveyance  Is  presumed  to 
been  made.  Caglo  v.  Parker,  97  N.  C. 
271,  2  8.  E.  78. 

.  instrument  granting,  for  a  valuable  con- 
Elderatloo,  liberty  to  flow  the  grantor's  land 
continuously  tor  a  deflnlte  period,  and  after 
tbat  tlmo  during  tbe  winter  half  of  the  year 
for  a  stated  nnmber  of  years,  la  a  lease,  and 
1  mere  license,  and  mnat  be  recorded. 
Smith  V.  Blmona,  1  Root,  318,  1  Am.  Dec.  4S. 

perpetual  easement  to  overflow  land  la  an 

intereit  In  laud  requiring  a  written  Inatrument 

pass   title   thereto,  and   acceptance   by   tbe 

aer  of  an  oral  award  of  damogea  made  on 

an  oral  submission  to  arbitration  does  not  cre- 

t  auch  easement.     Wilmington   Water   Power 

I.  T.  Evans,  186  III.  548,  48  N.  E.  1083. 

Dut  an  easement  ecqulrpd  by  the  owner  of 

mlUdam    to    overflow    the    lands    of    another 

by  the  waters  of  the  dam  doea  not  constitute 

freehold    In   auch   lands.      Lucan    v.   Cadwal- 

lader,  114  III.  28u,  7  N.  IS.  2SB. 

tenant  In  common  of  mill  property  cannot, 

by  a  grant  of  land  owned  by  him  In  severalty 

'  down  the  stream,  give  any  right  to  flow 

the  water  back  on  the  wheel  of  a  mill  situated 

tbe   common   property.    Crippen   v.   Uoraa; 

40  S.  Y.  63. 

A  conveyance  by  each  of  several  tmanta  in 
common  of  land,  by  a  aeparvte  deed,  ol  all  tbe 
right  and  privilege  wblcb  be  has  to  flow  any 
land  belonging  to  him  Id  part,   lying  Id  com' 
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man  and  iinillvlda],  will  conTey  ■  right  to 
tlie  Innd  la  ItM  whole  exteot.  nnd  Is  Dot  lln 
to  tbe  extent  whkh  tbe  lud  bad  btta  tbe 
fore  Hawed  under  mnluil  llrense  between  tlie 
(enanls.      Howard  r.   Batea.  a  Met.  184. 

A  marlgagor  o(  land  cannot,  b;  guitclalm 
deed,  give  u  rigbt  to  Dow  It  wblch  will  bind  tbe 
moil^BEw.     Bttllflrd    v.    Ballard     Vale     Co,     6 

The  owner  of  land  la  not  estopped  to  denj 
tbe  aulhoritT  of  an  agent,  who  la  alleged  to 
bave  granted  an  eaaemenl  for  the  flowing  of 
a  porlloD  of  the  land  bj  a  mlllpond.  by  tbe  fact 
that  the  grantee  la  permitted  to  make  ImiiroTe. 
menta  In  rellnnce  thereon,  UDlesa  tbe  owner 
bad  actual  knowledge  that  tbe  ImproTementa 
were  being  made.  Dccorah  Woolen  Hill  Co.  r. 
Greer,  49  Iowa,  4D0. 

When  the  right  to  maintain  a  pond  by  meana 
of  a  dam  Is  necesurr  to  the  enjoyment  of  the 
right  to  draw  water  from  the  pond,  granted  br 
■  deed  containing  a,  provlilon  tbat  no  rlghta. 
prlTlIegei,  eaaementa,  or  appnrtenancea  not  ao 
hereinafter  ael  forth  ahall  paaa  bj  thla  inden. 
ture  by  any  Intendment  or  Imptlc&tlon.  It  will 
paas  na  an  anclllarr  or  secondary  eaaement  to 
the  right  to  draw  water  from  the  pood.  8t. 
Antboay  Palls  Wa.ter  Power  Co.  r.  Minneapolis, 
41  Minn.  STO,  4B  N.  W.  06. 

The  attempted  grant  by  the  father  itf  a  minor 
of  an  easement  to  oierllow  ttia  minor's  land  by 
tbe  back  water  of  a  mllldam  Is  no  defense  to 
an  action  tor  damages  cauaed  by  Bach  overflow, 
brought  by  a  purchaser  of  tlie  land,  wbo  ac- 
qotred  title  from  tbe  minor  after  hia  coming 
Of  age,  although  the  (other  may  tiaye  eierelaed 
general  acta  of  ownerahlp  of  the  land  during 
bla  son's  minority,  where  tbe  title  was  at  the 
time  In  the  minor  by  deed  duly  rneorded. 
Farmer  v.  McDonald.  G9  Ga.  ROS. 

Tbe  priTllege  of  flowing  adjoining  lands  beld 
by  a  grantor  for  tbe  beneflt  ot  its  factory 
pasaed  to  the  grantee,  under  a  eonTeyanee  at 
the  factory  and  dam  with  the  prlylleges  and 
appurtenances  thereunto  belonging.  Smith  T. 
Uoodna  Water  I-ower  Co.  8C  Conn.  BB2. 

The  general  question  of  bow  far  flowage 
rlghta  pass  by  a  aale  ot  tbe  mill  la  not  within 
the  scope  of  this  note  bavlng  been  treB.t«d  In  • 
note  to  Coi  t.  Howell,  DS  L.  H.  A.  487. 

SeMervailcu. 

A  right  to  flow  grantor's  reserved  prlTlIege 
will  not  be  obtained  under  a  deed  at  "a  full  and 
perfect  rlgbt  to  flow  all  landa  belonging  to  ua, 
situated"  on  a  certain  brook,  "meaning,  nerer- 
theleas.  to  convey  no  right  of  Bowage  which 
ahall  Injure  the  privilege  of  grantor'a  mill,  al- 
though, under  the  mlea  ot  the  Touchstone  and 
other  ancient  books,  the  ahaotute  grant  wonld 
not  be  construed  to  tw  diminished  by  the  reser- 
vation.    Webster  v.  Holland.  G8  He.  ISS. 

Under  a  deed  conveying  land  adjoining  a 
at  ream,  which  was  subject  to  certain  water 
privileges  of  the  grantor'a  lower  mllla,  a  clause 
by  which  the  grantor  reserves  tbe  right  ot  en- 
tering on  said  land,  for  the  purpoae  of  erecting 
a  dam.  and  drawing  water  therefrom,  does  not 
amount  to  a  technical  reservation,  but  waa  In- 
troduced Into  the  deed  (or  the  purpose  ot  pro- 
tecting tbe  grantor  on  hia  covenant  against  en- 
cumbrances.    Hickoi  V.  Parmelee.  21  Conn.  ST. 

Au  exception  In  a  grant  of  land  bordering  on 
a  river,  of  a  certain  portion  "which  Is  reserved 
lor  the  use  and  flowing  of  water  for  the  mill" 
■Ituated  lower  down  on  the  river  and  owned  by 
the  grantor.  Is  void  for  uncertainty,  and  cannot 
be  regarded  aa  having  tteen  practically  located 
by  reason,  merely,  that  tbe  purpoae  for  wblcb 
It  Is  reserved  is  atsted  In  tbe  exception.  Dar. 
ling  T.  Crowell,  0  K.  H.  421. 
B9  L.  R.  A. 


A  right  o(  Bowage  la  retained  (ram  a  con- 
veyance by  way  of  exception,  and  not  as  a  res- 
ervation, when  the  grantor,  owning  land  on  both 
aldea  o(  •  river,  conveys  tbe  land  on  one  bank 
and  keeps  to  bimaelf  the  right  of  flowing  It 
as  an  appurtenant  milling  privilege  for  the 
beneflt  of  bis  remaining  land  on  tbe  opposite 
bank.  Smith  v.  Furbish,  SS  N.  H.  123,  47  L.  B. 
A.  220,  14  Att.  308. 

A  reservation  in  a  grant  of  land  o(  all  tbe 
atreama  of  water,  and  the  right  to  erect  mill 
dams  and  overflow  land  necessary  for  the  mill 
ponds.  Is,  in  case  tbe  rlgbt  has  Dot  been  ex- 
erclsed,  void  for  nucertalaty  If  considered  as 
an  exception.  Thompson  v.  Gregory,  4  Jabna. 
81,  4  Am.  Uec.  25S. 

A  teaervatloD  in  a  grant  of  land,  of  the 
streams  of  water  and  soil  under  them,  with  tbe 
right  ot  erecting  mllldams  and  overflowing  the 
land  neceasary  for  the  mill  ponds,  will  not.  In 
case  of  a  grant  by  the  grantee  of  a  pardon  of 
such  land  with  a  like  reservatioD,  iDure  to  tbe 
benetlt  of  the  second  gruitec,  so  that  be  cao 
overflow  tbe  landa  of  his  grantor,  even  though 
he  procures  parol  permlralon  to  do  so  from 
the  origins  I  grantor,  since  the  right  can  only 
psBB  from  the  original  grantor  by  deed.    TbM. 

Where  n  grantor  ot  a  mill  privilege  makes  cer- 
tain reservations  from  the  grsnt  for  tlie  bene. 
St  ot  his  mills  below.  Including  one  aa  to  ths 
height  at  tbe  water  in  the  pond.  It  will  not 
to  the  beneflt  ot  a  anbaeqiMnt  PBrcfaaser 
ted  tnrtlt^  np  tlie  atreaa. 
right  to  cut  throngh  tbe 
t^ana  ot  the  stresm  and  c«natract  an  aitiOciai 
conne  to  draw  off  of  all  water  ralaed  higher 
than  the  point  designated.  Jndd  v.  Wella^  IX 
Met.  GM. 

When  a.  right  to  flow  and  reflow  land  Is  re- 
served In  a  deed  ot  It.  and  the  right  to  main- 
tain a  wing  dam  Is  essential  to  the  enjoyment 
of  the  rlgbt  to  Bow  tbe  land,  although  a  reaer. 
strictly  thar 


n  him  ot  land  si 


Delude 


.  .  ^onatrued  n 

granl.  nevertheless  tbe  reservation  will 
the  right  to  malDtaln   the  wing  dam.      ot.   An- 
thony Falls  Water  Power  Co.  v.  Hlnneapolia. 
41  Ulnn.  STD.  43  N.  W.  58. 

A  grant  of  land  subject  to  be  covered  by  the 
watere  ot  a  mill  pond  dae  to  a  dam  at  a  particu- 
lar point  6  feet  high  from  low-water  mark  ob 
a  stream  Bowing  throngh  the  grantor's  (am 
conveys  a  right  In  perpetuity  to  flood  such  lands 
by  means  of  a  dam  at  the  designated  place.  2 
yards  above  the  bed  of  the  atream  as  It  waa 
'  1  tbe  deed  waa  made.  Mower  v.  Hutcbln- 
0  Vt.  242. 

le  reservation  o(  the  right  to  build  a  dam 
■a  a  river  (rom  the  grantor's  premises  sltu- 
on  one  bank,  against  any  point  of  the 
grantee's  land  on  the  other  bonk,  together  with 
rlghta  o(  Bowsge  over  tbe  grantee's  land,  doea 
not  confer  upwi  the  grantee  any  right  to  flow 
the  land  ot  his  grantor  on  the  other  side  of 
Smith  V.  Furbish,  68  N.  ti.  128,  4T 
L.  B.  A.  220,  14  AU.  398. 


sgalDSt  public  policy,  and  will  not  be  enforced 
Tor  of  such  owner,  who,  together  with  ons 
liom  he  bad  sold  s  half  lntet«at  tn  tbe  mill, 
occupied  the  contracted  land  for  a  term  less 
.ban  the  prescriptive  period,  whera  tbe  home- 
iteader  died  t>etore  his  title  became  complete, 
and  the  land  woa  patented  to  his  widow,  who 
conveyed  it  to  third  parties.  Carlcy  v.  QltA- 
ell,  109  Mich.  88,  61  N.  W.  1003, 
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AVERx  V.  VEKMO.Nr  Ele(?tbic  Co. 


SpecUii  purpott. 

The  CTBiLt  ol  B  right  to  ralae  water  kt  a 
■prlns  for  uk  «C  a  tanncrr  does  not  glTe  a  rieht 
to  erect  ■  dam  below  tlie  aprtag  Id  anch  ■  waj 
aa  to  collect  water  from  otber  eonrcea,  and  flow 
the  snmCor'a  land  wltb  a  tond.  Herri]]  t. 
CalklTiB,  7«  ti.  Y.  1,  Afflrmlng  10  Han,  *9S. 

A  couvejance,  with  full  covenanta  of  war- 
raatj,  of  the  right  of  flowing  or  ralflog  the 
wa.terB  of  a  pood  over  the  grantor'a  land  tar 
the  purpose  of  creating  a  Htange  reservoir,  con- 
reya  an  eaaement  wltb  which  the  grantor  can- 
not Interfere  by  raising  the  gride  of  the  land. 
WaiDppa  BcMrTDlr  Co.  t.  Ifackenile,  132  Hiai. 

An  Inatrument  "demla]ng  and  leaalog''  Llie 
right  to  flow  a  tract  of  land  tor  the  use  of  a 
sawmill  tor  an  annual  rental,  and  proTldlDg 
for  a  forfeltnre  npon  the  grantee's  failure  to 
flow  It  tor  one  jear.  the  grantor  covenanting 
(hat  the  grantee  abaJI  use  the  premises  aa  long 
a>  he  sees  flt  to  nie  them  tor  auch  porpose,  la 
Dot  B  lesae  from  year  to  year,  but  la  a  grant 
bj  deed  of  an  easement  appendant  to  the  mllL 
Tnttle  T.  Harry.  M  Conn.  IM,  14  Atl.  209. 

Under  a  coaveyince  by  the  owner  of  land 
on  which  la  a  mill,  of  premises  higher  op  the 
■tream,  leserrlng  ail  mines  and  minerala,  and 
sil  the  creeks,  kills,  mns,  and  atrsama  of 
water  npon  tbe  premlaea  granted,  the  reserva- 
UoB  will  be  abaolnte,  and  not  couflned  to  the 
Qse  of  water  for  mines,  etc.,  and  will  eontlnoc 
tbe  right  of  flowage  by  a  mill  pond  on  tbe 
lower  property  eilating  at  the  time  ol  the  con- 
reyani-e,     French  T.  Carhart,  1  N.  Y.  M. 

A  grant  of  w.  right  to  conduct  water  from  a 
river  to  a  factory  throngh  a  ditch  on  land  of 
tbe  grantor  will  not  Incfude  tbe  right  ot  dam- 
ming back  the  water  to  make  a  reservoir  on 
tbe  grantor'a  land  to  facilitate  the  Bow  of  tbe 
water  throogh  the  ditch.  Eatcs  r.  WeEla,  6 
Cash.  487. 

A  grant  of  an  easement  tor  flowage  resulting 
upon  raising  a  dam  of  S{«c1fled  height,  to  re- 
main good  so  long  as  tbe  grantee  occupies  the 
mill  site,  i«  not  exhausted  by  the  building  of 
oat  dam ;  but  the  grantee  has  the  right  to  keep 
up  and  maintain  a  dam.  and,  it  necesssry  ' 


Loieer   prloilfge. 

Where  a  mill  owner  grants  the  right  to  con- 
struct a  dam  below  bis  mill  whicb  shall  raise 
tbe  water  to  a  apeclned  height,  it  will  be  pre- 
sumed that  the  restriction  in  raising  the  water 
is  made  for  the  purpose  ot  preserving  the 
power  of  the  mill  owner  above,  and  tbi 
right  Is  conferred  by  tbe  grant  which  wonld 
anlhoriie  the  grantee  to  raise  the  wster  i 
to  back  It  against  the  wbtel  ot  tbe  mill  owner 
and  thereby  destroy  his  power.  Hlllsr 
Shenandoah  Pulp  Co.  88  W.  Vs.  6B8,  18  B. 
740. 

The  grant  of  water  privileges  below  esl 
ilehed  mills  will  ba  so  couatrued  as  to  i 
serve  Itie  water  power  ot  such  mills  undis- 
turbed, unless  a  contrary  Intent  plainly  appeara 
from  a  reasonable  construction  of  the  instru- 
ment conveying  the  grant.  Hence,  where  a  mill 
owner  grants  the  right:  to  erect  dami  abov( 
and  below  the  mill,  and  it  appears  that  had  It 
not  been  for  tbe  preservation  of  tbe  power 
ot  the  grantor  the  lower  dam  would  have  tteen 
aulflcient  to  supply  power  to  tbe  grantee,  the 
grant  witl  be  construed  as  not  conferring  upon 
au  L.  R.  A. 


Ibe  grantee  the  right  to  conatniet  the  lower 
dam  to  such  n  height  as  will  destroy  the  power 
of  tbe  grantor  above.    ItM. 

As  all  anterior  and  contemporaneous  stipu- 
lations are  merged  In  a  written  instrument,  * 
deed  conveying  tbe  rigbt  to  construct  a  dam. 
but  providing  that  it  shall  not  be  ot  a  belgbt 
that  will  lnjut«  the  grantor's  mltl  by  backing 
water  upon  it,  cannot  be  explained,  varied,  or 
annulled  by  represeDtatlons  or  stipulations  Of 
the  grantor  permitting  {be  erection  of  a  dam 
ot  greater  height.  Gooch  v.  Conner,  8  Mo. 
301. 

Persons  In  possession  of  aawmlll  property  un- 
ler  an  agreement  by  the  owners  thereof  tor  a 
;anveyance  of  It  wltb  the  water  privileges  and 
appurtenances  thereunto  belonging  have  the 
right  to  tighten  and  raise  tbe  dam  connected 
therewith  to  tbe  extent  necessary  to  the  enjoy- 
ment ot  the  mill  privileges,  even  though  a  race- 
conveying  water  to  their  grantors'  gristmill. 
on  the  same  stream  be  thereby  stopped  up  ti> 
the  Injury  of  such  grantors.  Brugger  v.  But. 
ler.   U  Or.  4G9. 

A  devise  of  a  portion  ot  a  tract  of  land  to 
one,  and  of  another  portion  lower  down  tbe 
stream  to  another,  "together  with  the  priv- 
ilege of  the  stream,"  will  not  give  tbe  latter  a 
right  to  Dow  the  upper  land  by  a  dam  higher 
than  that  maintained  by  tbe  grantor,  altbough 
a  limitation  is  expressed  in  the  devise  of  the 
privilege  that  It  shall  not  be  need  so  ss  to  in- 
jure mills  lower  down  tbe  stream.  Davis  v. 
Wilson,  0  Cush.  203. 

A  grantee  ot  the  right  to  erect  a  dam  and 
flow  lands  provided  a  higber  privilege  Is  not 
Injured  thereby  Is  not  restricted  to  tbe  erection 
ot  one  dam  so  long  as  be  does  not  Injure  tho' 
mill  of  the  upper  proprietor.  Buts  V.  Ihrie,  1 
SawIe,  2 IS. 

The  reservation  iu  a  grimt  of  land  ot  a  right 
to  mine  coal  and  other  minerals  fnim  under  the 
surface  will  include  tha  right  to  make  a  pond 
on  tho  surface  to  run  tbe  mining  machinery, 
although  an  express  reservstlon  Is  made  of  tbe 
right  of  sinking  air  shafts,  while  no  mention 
Is  made  of  the  right  to  make  the  pond.  Wardeit 
T.  Watson,  98  Uo.  107,  D  B.  W.  600. 

Boon  prirfleire*. 

Under  a  grant  by  tbe  owner  and  occupant  of 
a  farm  bordering  a  river,  to  one  who  did  not 
appear  to  have  any  booms  or  boom  privillgea 
elsewhere  on  tbe  river,  or  to  tM  engaged  in 
any  business  connected  therewith,  i^  the  use 
and  enjoyment  ot  the  atream  for  log.tioomlng 
purposes  In  so  far  aa  tbe  grantor  bad  tbe 
right,  and.  Incidentally,  authority  to  erect  plera, 
conatruct  booms,  drive  piling,  or  do  whatever 
else  might  l>e  necessary  and  proper  for  tbo 
booming  ot  togs  In  tbe  river  or  on  tbe  shores, 
including  the  right  to  attach  booms  to  tb<- 
banks,  for  the  anm  of  SBO, — a  corporation  tak- 
ing tbrougb  mesne  conveyances  at  a  long  tlmp- 
tbercafter  may  not  overflow  tbe  wl'le  farm. 
dpstroylng  It  by  log  Jams  caused  by  asaortlng 
worM  some  distance  below.  Rnslcot  v.  Little 
Palls  Impcov.  A  Nav.  Co.  8B  Ulnn.  D43,  8S  N. 
W.  212, 

Flovaoa  priWIe^ct  urneronv. 

A  grant  of  tbe  right  to  flow  lands  below  ft 
certain  point  limits  the  rigbt  to  that  point. 
Pray  v.  ilreat  Fails  Mfg.  Co.  38  N.  H.  442. 

A  written  agreement  permitting  the  erec- 
tion of  a  dam  and  conferring  a  perpetual  right 
Of  flowage  upon  payment  ot  damages,  but  cou- 
tsinlng  no  clause  of  forfeiture  on  default.  Is  an 
absolute  sale  nnd  right  of  immediate  and  per- 
petual   possession    in   consideration    of   a   (n- 


Vekuont  Supbeue  Coubt. 


whom  hli  (ranlor  b«1d,  or  hla  eaalcDee.     J'itK 
T.  Wilder,  1  N.  T.  626. 

Konuse  of  a  water  ranrae  for  a  time  will  not 
tw  treated  aa  an  atMadomnpnt  ot  the  riKlit 
Dtp  It.  ao  tbat  relatlT*  rljibta  ot  drainage  of 
domlnaal  and  serrleot  entatea  are  not  altered 
lij  the  construction  of  a  canal  under  power*  ol 
eminent  domiiln,  which  baa  suapended  their  ex- 
erciae.  Cordon  T.  rennarlianla  R.  Co.  (Pa.) 
a  Rep.  T2T. 

A  preacrlptlre  right  to  overflaw  the  lands  of 
another  bj'  back  water  from  a  dam  can  be  ar- 
(inlreJ  onl;  bj*  an  actual  an  Interrupted  enjoy- 
ment, under  clnlm  ot  rlgbt.  tor  the  atatatory 
perlod.  to  the  knowledKe  ot  the  owner  of  ibe 
premiaea.  auch  as  to  occaalon  dam  age  and  give 
him  a  right  ol  action.  Qrlgabj  v.  Clear  Lake 
Watrrworka  Co.  40  Cal.  Ses. 

To  eaiabllah  a  preacrlptlve  right  to  flow 
InnclB  the  acta  which  constitute  adrerac  nacr 
mudt  be  of  auch  a  nBlun-  aa  to  injure  the  land. 
owner,  and  give  him  a  right  of  action  therefor. 
Turner  v.  Hart.  71  Mich.  128,  38  N.  W.  800. 

A  prescriptive  right  to  flowBgc  without  Ibe 
payment  ot  damagea  cannot  be  establlahed  un- 
Irsi  Inlury  or  damage  baa  been  cBuaed  thereby. 
Simpson  V.  Bowd'n,  33  Me.  MB. 

Iferely  maintaining  n  dam  on  one's  own  land, 
without  thereby  raising  the  water  above,  will 
not  create  a  preacripllve  right  to  Bow  another-a 
land ;  It  Is  only  the  unlntrrrupted  flowing  ot 
the  Innds  tor  the  atatutory  period  tbat  wilt 
create  Kuch  right.  Jle  Mlnnetonka  iJike 
ImproT.  Co.  68  Winn.  613,  68  N.  W.  295, 

A  prescriptive  right  to  riiae  the  water  of 
pond  trniu  May  to  Oclolier  so  far  as  can  be 
done  without  Injuring  the  grass  ot  meadowa 
above  Che  dam  la  not  eatabllehed  by  a  habit  tor 
more  than  thirty  years  of  nailing  fiashboarda  on 
the  dam  for  short  periods  between  May  and 
October,  when  the  rlae  ot  water  did  not  hurt 
the  graas,  and  by  a  single  Inalance  ot  refusing 
at  such  time  to  draw  the  water  off  at  the  re- 
quest ot  the  Injured  property  owner.  Flercs 
V.  Travers,  BT  Maaa.  SOU. 

A  grant  of  a  flownge  easement  will  not  be 
presumed  from  the  tact  tbat  the  water  bar  -' 
Tersely  and  continuously  been  maintained 
certain  depth  in  the  basin  but  becauae  f 
period  of  twenty.one  years  betore  suit  brought 
the  dam  has  been  openly,  continuously,  and  un- 
interruptedly maintained  under  a  claim  oi 
light,  the  breast  wail  or  structure  of  which 
was  at  all  times  during  that  period  ot  the  same 
height,  whilst  the  ownpr  and  poaaensor  ot  the 
lands  waa  undPr  no  dlnKblllty  to  resist  the  uae. 
Cebman  v.  Krdmsn.  103  Pa.  B71. 

A  prescriptive  right   to  maintain  ■  dnm  un- 
interrupted   by    user    tor   twenty    yeara,    which 
backs  water  upon  and  renders  powerless  a  mil! 
wherl.   Is  not  prevented  from  vesting  l>y  proof 
that  no  grant  was  ever  made,  nor  the  right  to 
iiBe  denied,  nor  the  uae  protested  ngalnet :  but, 
lo    eRcape    the    servitude,    the    servient    owner 
must  go  further,  and  eboiv  that   the  dominant 
right  was  obalructed  or  Interfered  with  by  some 
overt  art;  or  that   the  right  claimed  was  one 
that  could  not   bare  been  granted  or  acquired 
from  Incapacity   legally  to  convey  or  tnke ; 
tbat   tt   waa  e:Eerclsed   under  permission   or 
renae.  or  waa  so  secretly  or  pbyalcfllly  used 
to  remain   nuknown.     I.ehlgh   Valley  B.   Co. 
McFarian.  43  N.  J.  L.  iSU3. 

An  act  of  the  legislature  under  which  a  di 
is  erected,  aolhoriiing  Its  conslnictlon  In  snch 
a  manner  aa  not  to  Interfere  with  the  operation 
nt  n  mill  on  the  stream  ohore  the  dam.  may 
constitute  color  of  title  npon  which  to  found 
an  udvei-se  possesalon  ot  the  tight  to  Bow  back 
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water  npon  that  mliL    CIom  r.  Sunn;  27  Iowa, 
503. 

A  grantee  ot  a  mill  *tte  frxHn  a  corporatlcai 
whose  francblaea  are  subsequently  forfeited  at 
the  suit  of  the  atlomey  general  wlU  hold  the 
rlghta  granted  adveraely  to  the  grantota  of  the 
corporation  from  the  date  of  the  Judgment  ot 
onater,  ao  that  continuance  for  the  prescrlptlva 
period  win  ripen  Into  title.  Campbell  t.  Tal- 
bot, 132  Moaa.  1T«. 

PitT  miiet  be  aira-ie. 

The  flowing  of  land  of  another  mast  have 
been  advene  to  ripen  Into  a  right  by  Ibe  lapse 
ot  time.     Hart  v.  Tose,  10  Wend.  306. 

A  plea  of  adverse  possession  to  an  action  lor 
Bowing  landa  must  show,  not  only  that  the 
posscaslon  was  ppaceable  and  eontlnaoua.  but 
Ibat  It  was  adlerae.  Colrtn  T.  Burnet.  IT 
Weud.   644. 

A  perscrlptlve  right  to  maintain  a.  nJlldam 
which  overflows  the  land  ot  another  cannot  be 
acquired  tmleas  the  use  and  enjoyment  was  ad- 
verse and  hostile  from  Its  Inception,  under  ■ 
claim  ot  right,  exclusive,  coDtlnuoaa.  uninter- 
rupted, and  with  the  knowledge  and  acqulea- 
cence  of  the  owner  ot  the  overflowed  land,  and 
while  be  waa  not  legally  dlaabled  from  assert- 
ing hla  right  and  resisting  auch  adverae  claim ; 
but  the  land  need  not  have  been  overflowed 
conllnuously  tor  the  entire  period.  The  aos- 
penslon  of  Ibe  overflow  during  low  water  or 
while  making  repairs,  etc.,  would  not  be  such 
an  interruption  a*  to  effect  the  mill  owner's 
rights.     Lane  v.  Miller,  ST  Ind.  6S4. 

Acquleacence  In  the  erection  of  a  milldam 
and  the  use  of  a  mill  on  the  part  of  the  owner 
of  land,  and  Ita  operntlon  and  the  exercise  Ot 
the  uninterrupted,  adverse  enjoyment  on  the 
part  of  the  mill  owner  of  the  privilege  to  over- 
flow the  land  ot  such  owner  above  the  milldam 
for  a  period  of  thirty  years,  constitute  a  bar 
to  a  bill  In  eqnlty  by  anch  landowner  to  enjoin 
Che  rebuilding  ot  a  portion  ot  the  dam  wblch 
was  carried  away.  Ballard  T.  Btnidiinan,  123 
111.  dSe,  14  N.  E.  C»Z. 

The  owners  ot  land  who  aoifered  the  Bdyerac 
use  thereof  by  the  backing  ot  water  thereon 
from  a  milldam  conatructed  with  their  knowl- 
edga  at  the  expenditure  ot  a  Isnte  aum  ot  mon- 
ey, and  contlnv.ousiy  maintained  tor  a  period  of 
twenty-four  years,  withoat  having  their  dam- 
ages puid  or  asrertained,  cannot,  after  such  a 
lapse  of  time,  maintain  a  bill  in  chancery  to  en- 
join the  rebuilding  and  repair  of  a  part  of  the 
dam  carried  away  by  a  flood,  on  the  ground 
either  tbat  their  damagea  have  never  been  paid, 
or  ttecQuae  the  health  ot  those  in  the  nelghtwr- 
hood  will  be  Injurioosly  affected  thereby,  It  not 
appearing  tbat  their  health  baa  been  or  will  be 
affected,  by  reason  ot  the  dam.  Vail  T.  Uli,  T4 
111.  127. 


Ver  n 
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To  raise  the  presnmptlon  ot  a  grant  of  the 

right  to  overflow  neighboring  lands  from  the 
maintenance  for  over  Otleen  years  of  a  mill 
pond,  the  adverse  uae  must  have  been  nnln. 
temipted ;  and,  when  It  appears  Chat  saeh  use 
was  at  times  anspended. — once  by  Invasion  of 
the  public  enemy,  and  at  other  times  by  the  ac- 
tion of  the  pnhllc  health  authorities. — during 
which  time  the  land  was  enjoyed  by  Ibe  owner. 
the  user  has  not  ripened  Into  title.  Sbumway 
V.  Slmona,  1  Tt.  53. 

While  acta  ot  uaer,  to  constitute  a  prescriptive 
right  to  (low  land  by  means  ot  a  dam.  need  not 
'  '  >rmlltent,  they  must  be  ot  aacb  a  na- 
treqaenc;  as  to  give  notice  to  the  land 
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owner  tbat  tbe  right  li  twins  clfllmed  agnlDit 
him.  It  la  not  «Dough  (tiBt  tb»  dam  ooncr  ci- 
«rcla<>d  the  right  na  ofteo  »n  he  choae.  OlJtord 
V.  WlnniplieaRFe  Lake  fo.  C2  N.  II.  282. 

80,  the  mere  iiialDteDan<:c  ot  a  dam  tor  tweutj 
years  without  thereby  raUlng  tbe  watfr  un  the 
ptalntllTa  land  often  enough  to  rItg  notice  Ihnt 
tbe  dam  owner  claims  the  right  to  flow  IE  would 
not  giTe  him  ■  preacrlpllve  right  to  flow  the 
land  as  high  ub  It  nwtd  tie  flowed  by  means  of 
the  dam.     Ibtd. 

Flooding  tbe  land  of  an  adjoin  log  owner  with 
water  on  only  two  or  three  previous  occasions 
does  not  estnlillsh  In  ■  railroad  company  a  pre- 
scriptive right  to  oversow  Buch  land, — especially 
as,  on  one  o(  these  occssloos,  the  owner  msde 
complaint  to  the  agents  of  tbe  company,  there- 
by rebutting  the  preaumpllon  of  a  grant.  Ohio 
4  H.  R.  Co.  r.  Wacbter,  23  III.  App.  41E. 

But  the  requirement  of  eoDtlnuauce  of  the 
user  does  not  require  that  It  eball  be  main- 
tained during  every  moment  of  the  time.  It  la 
sufflelent  it  It  la  as  contlnuoua  as  tbe  nature 
of  the  nse  admits,  and  aoch  aa  to  Indicate  an 
assertion  ot  the  rlgbt  to  maintain  It. 

A  preaumptlon  of  grant  of  a  flownge  eaae- 
ment  Is  not  defeated  becanso  of  occasional  low- 
ering of  the  water  by  drouth  or  while  repairs 
were  beln^  made.  Oerenger  *.  Bummers,  34  N. 
C.  (  2  Ired.  L.)  229. 

A  prescriptive  right  to  overflow  lands  by  the 
eonstructlon  ol  ■  mllldam  Is  shown,  although 
during  tbe  prescriptive  period  a  sawmill  was 
removed,  and  a  year  elapaed  before  a  clover 
mill  was  worked  by  the  water.  McEechnle  *. 
UcKeye^   10  U.   C.   Q.  B.  87. 

A   party   la   not  deprived  of   a  prescriptive 

by  meana  of  a  dam  which  has  existed  for  tbe 
preacrlptive  period,  by  tbe  mere  fact  that  he 
necaalonaily  let  off  tbe  water  out  of  the  out- 
let, that  not  being  such  an  Interruption  of  hla 
enjoyment  of  Ibe  easement  as  to  break  auch 
contlDnlty.  Alcorn  v.  Siidler,  71  Ulsa:  634,  14 
.So.  444. 

Ocmpatlon  and  use  of  a  right  of  Sowaga  or 
pondage.  In  order  to  create  a  prescriptive  right, 
must  be  contlnuoua  and  uninterrupted,  but 
need  not  be  constant  In  the  sense  of  a  dally  oc- 
rnpancj  or  use.  duch  use  Is  necessarily  Irreg- 
ular, dependent  upon  tbe  season  and  rain  fall, 
and  It  Is  Bufflclent  It  It  la  resorted  to  without 
Interruption  whenever  neceaeary  in  the  opera. 
tlon  of  the  power.  Comwel!  Mtg.  Co.  v.  Swift, 
8»  Mich.  503,  50  N.  W.  1001. 

A  preacrlptlva  right  to  flow  land  withont 
the  payment  at  damages  therefor  la  acquired 
when  tbe  land  has  been  Bowed  by  the  dam 
twenty  years  consecutively, — that  is,  at  some 
portion  of  the  year  tor  twenty  years,  doing 
dama^  to  It  to  some  appreciable  extent.  An- 
gnata  v.  Uonlton,  75  Ue.  2S4. 

Fluctuation  In  the  belght  o(  the  water, 
caused  either  by  extraordinary,  or  by  extreme 
or  unusual,  drontha,  or  by  eiceaalve  drafts  opon 
tbe  water  for  the  use  of  the  mill  occaalonally, 
will  not  aflect  or  Impair  the  prescriptive  right 
to  flow  land  with  bacli  water  frem  Ibe  dam  to 
the  nana]  belght  acquired  during  ordinary  sea. 
•ona  by  the  uninterrupted  use  for  ten  consecu. 
live  years.  Johnson  t.  Boorman,  33  Wis.  2C8, 
22  N.  W.  S14. 

A  asm  owner,  who  lor  twenty  yesrs  claims 
and  exercises  tbe  right  to  raise  tbe  water  aa 
high  as  his  dam  will  raise  It  when  there  la  sut- 
flclent  wnter  to  Sow  It,  Scqnlrea  a  right  to  the 
extent  of  his  claim,  wblcb  ia  not  affected  by 
tbe  fact  that  upon  recon  at  ruction  i>t  tbe  dam 
It  WHS  mslntslned  (or  a  few  mouths  at  a  alight. 
1y  decreased  height  when  It  waa  later  brought 
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up  to  the  height  of  tbe  former  dam.  Norway 
Plains  Co.  V.  Bradley,  S2  N.  H.  8S. 

If  it  clearly  appears  that  tbe  dam  breast, 
throJgb  a  period  of  twenty-one  years  prior  to 
tbe  time  of  tbe  complaint,  has  been  in  fart  un- 
changed,  variations  In  tbe  depth  of  the  water. 
during  the  continuance,  after  that,  of  tbe  ilruc- 
ture  St  the  aame  height,  may  be  fslrly  attrlb. 
uled  to  Ibe  vBrylog  condition  ot  tbe  stream,  or 
Ihe  evidence  thereof  to  n  difference  of  opinion 
as  to  what  Is  the  ordinary  stage  ot  the  water. 
McOcorge  v.  notCman,  133  Pa,  B81,  19  Atl.  413. 

Maintaining  a  mllldsm  at  a  uniform  height 
for  twenty  consecutive  years  without  any  claim 
of  damagea  therefor  gives  the  owner  a  pre- 
acrlptlve  right  to  molotahi  the  water  aa  high 
as  the  dam  will  raise  It,  althougb  It  baa  not 
been  kept  at  that  belght  durlug  all  the  time. 
Ray  v.  Fletcher,  12  Cuah.  200. 

A  prescriptive  right  of  flowage  may  be  ob. 
lalned  uotwilbalandlnK  that  during  that  same 
time  tbe  same  lands  have  been  subject  to  nn 
eaaement  of  a  canal  for  Bhipping  lumber,  and 
thereby  the  mills  operated  by  the  power  gen 
einted  by  said  llowags  have  hsd  to  be  sbnt 
down  at  times.    Davis  v.  Brtchom,  29  Me.  391. 

BUect  ot  otrner'*  co<He«f. 

The  foundation  of  a  prescriptive  right  Ilea 
In  the  use  being  adverse :  so  that  If  It  began 
under  a  lleenae,  and  the  nature  ot  tbe  use  never 
changed,  ni>  prescriptive  right  la  made  out. 

A  right  by  prescription  to  overflow  an  own- 
er's land  by  the  waters  of  a  mllldam  cannot  tm 
acquired  when  based  In  the  □rlgin,  upon  tbe 
permission  or  rerlMl  conaent  of  tbe  owner  of 
Ibe  overflowed  land.  Lane  v.  Ulller,  27  Ind. 
034. 

But,  after  the  enjoyment  ot  an  eaaement  of 
overflowing  tbe  lands  of  another  for  twenty 
years,  Ibe  person  submitting  to  It  must.  In  or- 
der to  defeat  Ita  continuance,  sbow  that  It  was 
by  license  or  perm  I  as  I  on  ;  and  the  owner  ot  the 
easement  la  not  compelled  to  prove  an  eipreas 
claim  of  right  to  cbarscterlie  the  user  as  sd. 
verse.  Hammond  v.  Zehner,  21  N.  Y.  118,  Af- 
firm In  g  23  Baih.  473. 

And  enjoyment  of  a  right  to  flow  land  under 
a  lease  from  one  who  baa  previously  parted 
with  tbe  title  la  lufflclent  color  of  title  to  ripen 
Into  a  prescriptive  right.  Wllklow  v.  Lane,  ST 
Barb.   244, 

License  on  the  part  of  the  landowner  must, 
however,  be  dlstingulahed  from  acquiescence  on 
his  part.  The  former  Is  evidence  that  the  one 
claiming  the  flowage  right  did  not  posseas  it  In 
tbe  nbsence  of  tlie  license,  while  the  latter  la 
evidence  that  he  did. 

Although  the  construction  of  a  dam  may 
have  been  permitted  by  one  riparian  owner, 
such  fsct  did  not  affect  tbe  adverse  character 
ot  Its  use  as  against  another  owner  who  did 
not  consent  to  It.  and  a  prescriptive  right  to 
maintain  It  may  be  acquired  against  the  Don- 
aasentlng'  owner.  Lynn  v.  Thomson,  17  S.  C. 
129. 

To  acquire  by  prescription  the  right  to  ob- 
struct a  water  course  and  thereby  How  adjoin- 
ing land,  the  uae  must  uot  only  be  adverse. 
continuous,  and  uninterrupted,  but  must  be 
wllb  the  acguleacence  of  Ibe  owner  of  the  land 
flowed.  Bonten  v.  Chicago,  R.  I.  A  P.  B.  Co. 
SO  Mo,  App.  414. 

One  who  has  for  over  ten  years,  with  the 
knowledge  and  assent  of  an  adjoining  landown. 
er.  been  permitted  to  maintain  and  continue  a 

land's  by  means  of  a  certain  dsm.  acquires  a 
prescriptive  easement,  and  may  enjoin  an   In. 
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fone.  Far  It  ba*  been  held  that.  Iftar  a  Mieof 
land  without  rtMirlug  the  right  of  Bowbeb  to 
ivhleb  It  li  then  aabjected,  th>  griDtor  can  only 
roSoj  the  itatutor;  right  at  flowage  bj  pajmait 
vl  duuaKFa.     Preble  T.  Beed,  IT  Me.  Ifl9. 

So  the  conveyanca  b;  a  mill  owner  o(  land 
a  part  of  whioh  la  flowed  b;  hig  pond,  without 
I'Xpregg  reserrBtlOD  of  the  right  to  malntalD  the 
tioud.  win  annul  the  rlsbt  Bnrr  y.  Mllla,  21 
Wend.  SOO. 

80,  a  state  Kmnt  of  land  containing  a  mill 
alte  will  glTe  the  grantee  a  right  to  Qow  ad- 
JolnlnR  land  Biibsequentlit  granted  b;  the  atate 
lo  a  third  person  aulj  aa  the  right  la  eipreaaly 
given,  altbouin  the  latter  grant  refen  to  a 
map  abowlog  the  land  flowed  to  the  extent  and 
In  the  manner  claimed.  ColTln  t.  Burnet,  2 
nill.  620. 

But  grantor's  reserratlon  of  a  right  to  flow 
the  land  eonve;pd  aa  a  milling  piirllege,  ap- 
purtenant to  a  mil)  situated  on  the  grantoi'e 
adjoining  land,  whldh  he  retalna.  la  limited  to 
■  rl|At  to  flow  to  the  aame  extent,  only,  to 
which  the  premlaea  were  flowed  at  the  time  of 
the  convejance ;  and  one  who  oucceedt  the 
grantor  In  hli  remaining  property  and  Ita  ap- 
purteaapt  water  rlghta  la  not  aulborlud  to 
Increase  the  height  of  the  dam  ao  aa  to  eitend 
Ilia  rlglit  of  flowage.  Wnfaon  T.  Bartlett.  62 
N.  a.  <4T. 

And  the  right  of  one  owning  an  estate,  on 
whith,  tram  time  Immemorial,  there  baa  eilttt^ 
a  mill.  pond,  and  dam.  to  orerflow  Ita  landa,  la 
not  extinguished  or  ImpaJred,  In  respect  of  the 
premises  uonveyed,  hj  hiB  deed  of  a  parcel  of  It, 
nowhere  bounded  by  the  pond  or  ati^am,  con- 
taining a  general  warranty  against  encum- 
brances ajid  no  reaerrstlon  whatever;  but  anch 
right  passes  to  tbe  lutwequent  grantee  of  the 
mill  slle.      Ilarwood  r.   Beaton,   32  Vt.  T24. 

One  having  Lbe  right  to  pond  a  glrea  tract 
may  enter  for  the  purpose  of  removing  accn- 
mulatlMis  which  Interfere  with  that  right. 
Holdea  v.  (niandler,  Bl  Vt.  ZBl,  IS  Atl.  310. 

A  grant  of  dam  and  flowage  rights  on  an- 
other's land  confers,  as  Incidental  thereto,  the 
right  to  enter  on  the  land  to  repair  and  cleanse 
It.  Fralley  t.  Waters,  T  I'a.  221 :  Fotintaln  T. 
Penb  Amboy,  SO  N.  J.  L.  410,  3S  Atl.  BTS. 

The  application  of  this  principle  has  had  an 
elTect  upon  the  question  of  the  grantor'a  llabll- 
ItT  on  the  covensnta  In  bla  deed.  In  one  case 
It  was  held  that  It  la  not  a  breach  ot  covensnt 
ngalnat  eacumbrances  that  the  grantor  had, 
prior  to  the  conveyance  and  for  more  than 
I  went;  years,  flowed  the  premlaea  conveyed  by 
meana  of  a  dilm  built  upon  bla  remaining  land. 
Kidder  V.  George,  IB  y.  H.  Bll. 

And  a  covenant  for  qnlet  enjoyment  of  a 
parcel  of  land,  acroaa  which  Bowed  ■  tiTDok, 
Is  not  broken  by  raising  the  level  of  tbe  brook, 
from  which  no  damage  was  sustained,  tn- 
gram  v.  llorecraft.  33  Beav.  49. 

la  an  action  to  recover  Inatatmenta  due  on 
tbe  purrhaae  money  ot  a  water  power  concern- 
ing which,   by   the  Instrument   under  neal   con- 
veying It.  It  W.1B  covenanted  that  the  corpora- 
tion from  whom  the  seller  derived  title  should 
fnini  Its  coi-enant  not  to  allow  tbe  conAructlon 
of  a  dam  at  a  point  be  low  that  which  would 
raise  the  water  above  tbe  ordinary  atage  and 
injure  tbe  value  of  the  hydraulic  power,  a  valid 
counterclaim  cannot  be  based  on  the  breach 
such  covenant  becaasc  of  a  dam  which  al  the 
time  ot  the  purchase  waa  known  to  have  been 
constmcted  by   the    United    States  govcrnn 
which  had  succeeded  to  the  rights  of  the 
poratlon.     Dotj    v.    I.awion.    14    Fed.    8»2. 

A   purchsser   of   rlparlnn   lands   Biibjecle< 
flowage   rcprcaenled   by   grantor   to   he    ll]<>gal 
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takes  tbe  risk  tbereot  If  bs  take*  n 
agalnat  it.     Kraiue  r.  Relgel,  3  Whait.  SS5. 

Bnt  a  rlgbt  ot  (Inwage  In  taviH'  of  a  third 
person,  and  not  ct«ated  by  the  grantor  and 
vlalble  when  the  ottace  la  divided.  Is  sucb  on 
to  render  tbe  maker  of  a 
ible  tor  tbe  damage  caused 
thereby  with  Interest  from  tbe  date  of  said 
deed.     Harrington  t.  Bean,  8S  He.  4TD,  86  Atl. 

mo. 

And  the  measnra  of  damages  la  a  breach  at 
covenant  in  a  warranty  deed  by  reason  of  rlgtt 
of  flowage  la  the  difference  between  the  actual 
valoe  at  tbe  date  of  sale  and  the  value  at  (hat 
date  If  said  right  did  not  exist,  wltb  Interest 
from  aald  date.     nfd. 

Under  such  ciicamatances,  also,  a  covMiant 
□t  aelKln  Is  broken  at  the  data  of  the  daed,  •• 
far  OS  tbe  land  la  encumbered  with  flowag* 
rlghta.  Lamb  f.  Uanfortb,  B9  He.  823,  8  Am. 
Rep.  428. 
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height  "to  them  [tbe  granteeal  and  their  helra 
nnd  .isslgns  forever"  coofera  tranaferable  rlghta 
upcm  tbe  grantees^  and  their  sncceasor  gets  the 
aame  right  to  raise  and  nn  the  prescribed 
quantity  of  water.  Peaslee  t.  Tower,  6S  N.  R. 
434. 

A  right  reserved  by  a  grantor  to  flow  tbe 
grantee's  premises  a«  a  mllllog  privilege  appor- 
tenant  to  land  retained  by  him  becomes  attached 
to  such  land  aa  an  easement  In  perpetuity  with- 
out any  mention  by  tb«  grantor  of  bla  hein  or 
assign*.  Smith  v.  Forblah,  88  N.  H.  123,  47 
li.  B.  A.  226.  44  Atl.  S9S. 

A  reaervalloD  Ot  a  rigbt  of  flowag*  to  a  mill 
owner  wbo  sells  a  portion  at  his  prt^rty.  part 
ot  which  is  flowed  land,  creates  an  easement  in 
favor  of  the  mill ;  and  a  conveyance  ot  such 
mill  properly,  together  Wltb  "all  the  mill  priv- 
ilege* which  I  own,"  Includes  sneb  reaerved 
right  ot  flowage,  withont  wwds  specially  de- 
scribing the  easement,  In  th«  doed.  Watson  v. 
Bartlett,  62  N.  H.  447. 

The  right  of  flowage,  conferred  by  a  convey- 
ance of  land,  together  wltb  the  privilege  ot 
damming  a  river  paaalng  through  It.  doe*  not 
paa*  In  a  anbaequent  grant  of  the  land  by  Im- 
plication, 00  as  to  permit  a  suiwequent  grantee 
to  cast  back  water  upon  the  upper  mill,  when 
neither  the  mill,  nor  the  dsm,  bad  been  erected 
at  the  time  of  his  grant.  Dccorata  Woolen  Hill 
Co.  V.  Greer,  49  Iowa,  490. 

Itnt  a  deed  granting  a  right  to  flow  land, 
wtlboul  worda  of  inheritance,  gives  only  a  llfa 
estate.  Temple  t.  Uorae,  ITS  Has*.  S3fl,  D» 
N.  B.  845. 

Bo,  a  grant  at  a  privilege  of  baelcing  water 
on  grantor's  land,  oa  much  as  grantee  may 
think  necessary,  by  a  certain  dam,  with  a  stipu- 
lation that  grantor  shall  never  claim  any  other 
or  greater  damages  for  backing  aald  watera 
than  what  la  then  agreed  upon,  confera  a  pure- 
ly personal  privilege  In  tbe  grantee,  and  the 
dam  be  erecta  ta  a  monument  of  hla  eierclae 
of  the  grant,  which  cannot  subsequently  !<•  In- 
craaaed  by  his  representatives.  Hogg  T.  Bal^ 
cy.  5  Pa.  Super.  Ct.  426. 

In  Hall  V.  Turner,  110  N.  C.  292,  14  B.  K. 
T9I,  however.  It  has  tieeu  held  thst  a  grant  ot  a 
flowsge  right  to  continue  so  long  as  the  gran- 
tee shall  keep  up  bis  mill  creates  an  easement 
which  descends  with  the  land  to  gnmteea  helra, 
who  have.  In  equity,  a  base,  quallfled.  or  deter- 
minable fee,  as  It  cannot  be  presumed  that  lbe 
grantee  would  have  erected  bis  worfca  on  the 
strength  of  a  mere  personal  rlgbb 
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When  tand  1b  conTsjed  b;  a.  descciptton  ren- 
dering cba  boundaries  oncertaln.  bnl  vhlch  In- 
clnden  >  mlUdam  nod  the  pond  behind  It,  with- 
out limiting  the  height  oC  the  dam  or  the  area  of 
Us  like,  the  law  llmlta  and  controlH  the  en- 
joyment of  the  grant  to  a  dam  oF  auch  height 
and  a  pond  of  Bach  extent  as  will  alTord  a  rea- 
•ooable  use  ol  the  prlTllege :  and  wbea  a  dam 
blgh  enOQgb  to  well  serre  the  purposes  □!  the 
mill  to  which  It  U  appurtenant,  has  been  con- 
Htrucled,  there  la  a  practical  location  of  the 
beundarieg  of  the  mill  pond,  ao  that  a  right  of 
action  IB  alTorded  tbe  succesaor  of  the  grantor 
to  the  adjololiig  landa,  whose  isndt  are  Hooded 
bj  the  widening  at  the  pond  due  to  tbe  build- 
ing of  a  Dew  and  higher  dam.  Hull  r.  Puller, 
4  Vt.  ZBfl. 

The  extent  of  a  Bowage  easement  will  be  ea- 
tabllBfaed  by  natornl  obJectB.  K  possible.  Such 
■  determination  will  not  be  altered  bj  tbe  re 
■nits  of  Instrumental  lereling.  Brown  t.  Bush, 
45  Pb.  61. 

And  a  grant  of  a  right  to  maintain  a  dam 
and  Dow  the  water  so  high  as  will  aiiBwer,  and 
not  Impair  or  obstruct  tbe  water  wheel  of  the 
grantor  above,  ma;  be  made  certain  bT  parol 
evidence  of  the  height  eC  dnm  which  will  an- 
swer the  reqalrements  of  the  grant.  Drrdcn  v. 
Jepherson,  IS  Pick.   385. 

In  an  action  for  the  ahatement  of  a  dam  to 
such  an  extent  that  It  wUl  not  Interfere  with 
a  prior  water  power,  a  tme  height  at  which  II 
should  be  allowed  shall  be  determined,  rather 
b;  experiment,  thsn  b;  theoretical  cooclualons 
drawn  from  surrejs  bf  engineers.  Decora  h 
Woolen  UUl  Co.  t.  Greer,  DS  Iowa,  es,  12  N. 
W.  126. 

A  grant  of  flowage  rights  to  s  certain  line 
rtfers  to  the  ordlnarr  condition  of  the  stream- 
Thatcher  T.  Baker.  1U9  Pa.  32. 

Where  one  who  has  granted  the  right  to  carry 
water  from  an  npper  mill  through  a  tall  race 
o»er  bU  land  granta  to  a  lower  owner  tbe  right 
to  Sow  his  land  In  such  a  manner  as  not  to 
Obstruct  or  Interfere  with  the  right  of  the  np- 
per mill  owner,  "meaning  and  Intending  to 
grant  the  liberty  to  Hon  the  land  by  a  dam  of 
mlDclent  height  to  flow  back  the  river  to  the  tall 
net,"  ho  will  ctaivej  no  right  to  Bow  higher 
than  the  mouth  of  the  tall  race,  altboogh  It 
might  be  flowed  higher  than  that  without  Inter- 
fering witb  the  rights  Of  the  upper  owner. 
Riley  T.  Parka,   II   Uet.  424. 

Where  a  deed  conveying  land  on  a  stream 
wItb  mill  privileges  caotaiDS  a  prohibition  to 
raise  the  water  by  the  erection  ol  a  dam  so 
high  aa  to  overflow  the  sprlnga  along  the  creek 
hanfc.  It  the  waters  of  the  springs  In  the  place 
where  they  Issued  from  the  ground  at  the  date 
of  the  deed  are  flowed  over  or  Impeded  by  tbs 
erection  of  a  dam  by  tbe  grantee,  there  Is  a 
violation  of  the  restriction  contained  In  the 
deed:  and  it  Bcema  that  In  such  a  case,  where 
a  spring  boils  up  from  tbe  bottom  of  a  creek. 
It  Is  overflowed  by  tbst  cr;eek  not  withstanding 
Ita  watera  may  Issue  with  sneh  force  as  to  rise 
above  tbe  level  of  tbe  creek.  Salado  College 
V.  Davis,  47  Tex.  181. 

A  grant  of  a  water  privilege  lying  on  the 
stream  between  two  mills  at  the  grantor,  "com- 
mencing at  a  certain  permanent  rock,"  thence 
running  to  the  lower  dam,  reserving  therefrom 
the  right  of  taking  water  from  tbe  upper  dam 
to  ooraetves,  will  give  no  right  of  flowing  the 
land  higher  than  the  rock  mentioned.  Critten- 
den V.  b'lcld,  8  Gray,  021. 

A  grant  by  an  owner  of  a  mill  privilege  above, 
contained  In  a  deed  of  quitclaim  of  hlB  Interest 
M  U  R.  A. 


privilege  on  the  same  stream  below  to  bis 
vnet  of  the  lower  privilege,  of  "a  right  to 
!  the  water  of  the  A nnaque tucket  river  to 
tbe  height  of  n  hole  In  the  rock  at  the  Junction 
o(  said  river  with  a  river  running  from  the 
Aaron  Boatbwick  lot."  does  not  authorize  the 
grantee  of  the  lower  privilege  to  raise  the  water 
of  the  river  at  hla  dam  below  to  the  height  of 
Che  bole  In  tbe  rock,  but  only  to  ralae  the  water 
of  the  river  to  tbe  height  of  tbe  hole  st  tbe 
junction  of  the  rivers  above,  where  tbe  rock 
la  situated.      Hlncox  v.  Sanford.  4  S.  I.  6S. 

And  evidence  that  the  water  at  tbe  rock  wis 
above  the  mark  referred  to  when  tbe  grant 
waa  made  will  not  be  admitted  to  show  that 
the  right  wBB  given  tbe  grantee  to  raise  the 
water  at  the  dam  above  tbe  height  o(  the  mark 
In  the  rock.  Parol  evidence  conoot  be  nilmltted 
to  supersede  the  language  of  a  written  Instru- 
ment, to  supply  a  defect  In  It.  or  to  add  other 
worda.  And  In  such  a  caae,  tbe  acts  of  tbe 
parties  to  the  deed,  immediately  after  and  Bnb- 
ECquent  to  tbe  grant.  In  keeping  the  water  at 
tbe  dam  at  the  height  of  the  bole  In  the  rock, 
win  not  be  admitted  for  Ibe  purpose  of  showing 
the  practical  construction  of  the  grant  by  the 
parties,  aa  the  language  Id  the  deed  is  not 
nmblguoDS.  and  the  Intent  of  the  parties  can 
be  ascertained  therefrom.     Ibid. 

Where,  In  reducing  to  writing  an  agreement 
by  which  a  right  waa  to  be  conveyed  to  main- 
tain a  dam  to  tbe  height  of  a  certain  mark,  a 
license  was  Inserted  of  the  right  to  raise  the 
water  to  the  height  of  that  mark,  such  license 
will  not  operate  aa  a  limitation  of  the  grant, 
although  by  raising  the  dam  to  tbat  height  the 
water  la  sometimes  raised  above  It.  Salmon 
Falls  Mfg.  Co.  V.  Porismontb  Co.  46  N.  H.  24!1. 

Tbe  designation  of  a  blgb-waler  mark  in  a 
conveyauce  of  a  mill  privilege  does  not  suthor- 
lie  the  maintenance  of  the  dam  to  that  height : 
but  the  dam  muat  be  maintained  so  that  the 
water  will  not  r[ss  above  tbat  height  during 
ordinary  states  of  tbe  stream.  Brady  v.  Black- 
inton.  113  Mass.  23  S. 

Wheo,  In  a  grant  of  a  tlowage  easement  It  Is 
provided  that  the  water  shall  not  be  backed 
onto  certain  cultivated  lands  of  grantor,  tbe 
dam  cannot  be  erected  to  such  a  height  ns  to 
destroy  those  lands  by  sobbing.  Cagis  *.  l>ark- 
er,  97  N.  C.  271,  2  B.  E.  76. 

The  grantee  of  flowage  rights  np  to  a  certain 
line  is  not  required  to  keep  tbe  whole  dam  at  tbe 
water  level.  If  there  are  wnste  ways  enough 
to  carry  off  the  water  under  all  ordinary  clr- 
cnmstancea.     Thatcher  v.    Baker.   109  Pa.  22. 

A  grant  of  the  privilege  of  flowing  a  tract 
of  land  op  to  a  apecifled  ash  tree'lntendE  tbat 
the  grantee's  right  of  flowage  shall  be  bounded 
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does  not  entitle  him  to  raise  the  water  In  per- 
pendicular height  up  to  the  body  of  tbe  tree. 
Wilder  v.  Ciough,   SG  N.  H.  SEU. 

No  right  la  given  to  flow  lands  of  the  gran- 
tor  above  the  distance  apeclflcally  called  for  BB 
the  extent  of  tbe  line  dp  a  creek  In  a  deed 
describing  tbe  land  as  part  of  a  certain  quar- 
ter section  twglnning  at  a  designated  point  "far 
enough  up  the  bank  to  raise  a  9-foot  bead"  st 
a  designated  mill,  and  thence  up  the  trattom 
lands  "100  rods,"  to  include  all  the  bottom 
lands  on  both  sides  of  the  creek  within  tbe 
designated  bounds:  aa  tbe  reference  to  the  dis- 
tance BufflcIcDt  to  raise  such  bead  Is  merely 
dcafrlptlve,  and  intended,  in  connection  with 
other  descriptions  therein,  to  fli  a  deflnlte 
starting  point.     Coats  v.  Taft,  12  Wis.  BBS. 

A  contract  atlpulating  that  a  mill  owner, 
utter  making  certain  specified  alterations  In 
an  eilBtlng  dam,  may  "then  keep  tbe  water  at 
Ibe  height  the  dam  will  raise  It."  Bxe*  the  full 
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n^ht  ot  tbiE  dam,  aod  glvn  no  rlxbt  to 
■  arm  ooe  ot  tbr  Mme  hcLsbt  u  the  older  one, 
ir  It  In  fftct  ralM*  Ihr  water  hlllier  tbto  tbat 
aoe  (lid.  BroH-a  t.  Collam,  113  Qa.  S8,  87  8. 
E.  91. 

The  bel^t  ot  ■  dun.  wbere  tbere  wee  no 
•lIpiilatloQ  aboat  It  In  tbe  sriDt,  Is  sot  tbe 
odIj  or  the  aemrata  tMt  ot  tbe  extent  ot  > 
Ooirage  rlxbt.  A  mora  rerliln  one  l>  tbe  dis- 
tance tbe  water  la  aet  back,  Idcj  t.  Arnett, 
as  Pa.  168. 

A   bole   In   a    rock,   drilled   by   tbe   gnuitee 
nineteen   reara   after   ■   deed   bad   been   maf 
gtvlDK  a  rlgbt  to  flow  land  to  the  hrlRbt  ot 
bole  In  a  certain  dracribed  rock,  which  wa 
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tatlos  to  wblcb  the  flowue  may  be  maloUlned. 
White  T.  Bllaa,  8  Cuab.  510. 

A  cliuae  In  a  deed  bj  which  the  owner  ot 
B  dam  having  the  right  to  maintain  flaiihtMwrda 
Iherpon  tO  the  height  of  2  feet  acquire!  the 
right  to  add  1  foot  during  certain  montha  ot 
tbe  rear,  that  "auch  flashboarda  aball  not  be 
renewed,  replaced,  or  repaired"  during  the 
■peeiSed  months  when  tbe  rl^t  to  maintain 
tbe  additional  toot  does  not  exist,  doea  not 
lake  nwar  tbe  right  to  do  tbe  acta  necessar; 
to  maintain  to  tbe  belght  ot  2  teet.  Amoakesg 
Mfg.  Co.  T.  fiblrler.  SB  N.  tl.  269,  89  Atl.  976. 

And  where  a  mill  owner  acqalrea  a  right  b; 
a  grant  to  maintain  llaab  boards  supported  by 
pina  not  less  than  4  leet  apait,  and.  by  a  sut»- 
seqaent  grant,  acqnlrea  the  priTllege  of  maln- 
inlnlug  the  tioarda  at  an  Increased  belght  with- 
out any  restrictions  as  to  means  of  malatalnlnii 

render  the  grant  effective,  notwithstanding  tbe 
locmer  restrictions.  Amosteag  Ufg.  Co.  *. 
Bhirley.  70  N.  U.  CT7,  40  Atl.  90. 

A  claiiee  In  a  will  devising  a  mill  and  water 
prIrMege,  and  devlalng,  also,  the  right  "at  all 
times  to  nlse  tba  water  In  tbe  ptmd  nnlll  the 
surface  of  It  shall  reach  a  certain  mark,"  will 
limit  the  right  to  raise  the  water  to  that 
mark,  although  tbe  right  had  been  eierchnd 
by  tbe  teatstor  of  raising  It  beyond  that  point. 
Uenton  r.  Leddell,  3S  N.  J.  Sq.  64,  AlBrmed  In 
24  N.  J.  JSq.  S6T. 

In  a  grant  ot  th«  prlvllega  to  flow  land. 
where  tbe  height  to  wblcb  the  grantee  may 
ralss  his  dam  Is  Indicated  hy  tree  marks  ot  a 
apeclfled  belgbt  and  aborn  tbe  dam,  no  two  ot 
which  are  on  the  same  level,  the  marks  will  be 
contldered  as  points  or  levels  from  wblcb  to 
measure  downward  the  number  of  Inches  specl- 
Bed  to  the  point  or  line  beyond  which  tbe 
water  cannat  be  raised.  HetTelman  ».  Otsego 
Water-Power  Co.  78  Mich.  121,  43  N.  W.  1096. 

A  deed  granting  tbe  right  to  Dow  so  much  ot 
the  grantor'a  land  as  would  be  flawed  by  rais- 
ing a  mllldam  to  tbe  belgbt  of  12  feet  will  not 
ba  canceled  on  the  ground  of  Itaadulent  rep- 
reaentationa.  although  the  Bowage  covered  TS 
acre*  Instead  ot  30,  a*  expected,  where  tbe 
grantor's  agent  Inspected  the  premises  before 
the  eiecallon  of  the  conveyance,  and  tba 
grantae  did  nothing  to  mlalead  blm.  Santord 
v.  Nyman,  28  Mich.  82Q. 

Praclloal  eonalrwrtdm. 

Tbe  righta  ot  a  mill  owner  to  Bow  another** 
land  under  an  ancient  grant  will  be  determined 
by  tbe  grant.  If  possible:  and.  If  they  caDDOi, 
then  by  the  extent  ot  hla  occupation  and  en- 
joyment.    Mpyer  v.  Horet,  106  Pa-  852. 

A  grant  ot  the  right  to  build  a  dam  on  land 
ot  the  grantor  Is  exhsuated  with  the  comple- 
tion of  the  dam.  ao  that  It  cannat  subsequently 
be  Increased  In  height  so  as  to  flow  more  land. 
Roodrtch  v.  Longley,  4  Gray,  3T8. 
r>n  L.  K.  A. 


A  flawag«  agreement,  made  ninety  yean  ago, 
will  be  regarded  In  ei|nlty  as  executed,  and  tb< 
rl^ta  aequlred  thereby  will  be  measured  hy 
the  obeerved  extent  of  the  actual  pertortnance. 
Laa  V.  Uumma.  43  Pa.  287. 

A  praptlcal  conat ruction  and  eataUlahment 
of  the  rights  ot  the  psrtlea  ander  a  reaervatlon 
ot  a  right  to  flow  Isnd  adjoining  a  mill  Is  ac- 
complished when  the  ownen  of  the  flowsge 
rights  maintain  condltlona  <s  ststii  f«a  tor 
more  than  sixty-seven  years,  and  acquiesce  In 
ihe  occupation  aod  enjoyment  ot  bis  land  hy 
[he  owner  of  tbe  flowed  land,  up  to  Ihe  line  ot 
flowsge.  for  tbe  same  period.  Watson  v.  Bart- 
lett,  62  N.  H.  447. 

A  deed  from  an  adjoining  proprietor  to  iin 
owner  of  a  mllldam  of  "tbe  right  ot  way  tor 
a  mill  r«ce,  with  gronnd  suBlcIent  tor  abot- 
inents  to  a  dam  acroaa"  aaeh  stream,  doe*  not 
authorise  the  acts  ot  a  subsequent  grantee  In 
raising  the  belght  of  the  dam  above  that  si 
which  It  stood  when  the  conveyanee  wa*  exe- 
cuted, BO  as  to  Injure  auch  land  by  back  water. 
Scbelble  v.  I«w,  65  Ind.  832. 

Wber«  an  undent  grant  to  erect  a  mill  and 
dam  Is  without  limitation  aa  lo  height.  It  will 
be  conitrued  with  reference  to  the  conduct  of 
Ihe  grantee,  and  be  will  not  t>e  permitted  to 
Increaae  the  height  ot  the  dam  after  the  lapse 
of  a  long  period,  to  tbe  prejudice  at  Interven- 
ing purebasera  of  land  ataove  the  dam.  David- 
son v.  Powler,  1  Boot,  898;  Barret  T.  HoaaMr. 
1   Root,  271. 

A  conveyance  by  a  landowner  of  the  entire 
possession  of  a  creek  Bowing  through  hla  land 
for  the  pnrpose  ot  securing  to  tbe  grantee  Ihe 
entire  water  privilege  as  far  as  tbe  same  Is  re- 
quired for  a  mill  thea  being  erected  by  him. 
with  permlaslon  to  erect  a  new  mill  and  to  cut 
a  race  through  his  land  to  supply  water  there- 
to, doea  not  glva  sucb  grantee  the  right,  aa 
BgaJnst  a  subseqaent  purchaser  of  the  land,  to 
overflow  such  land  by  raising  tbe  height  of  the 


,  Johnaon,  26  Ind.  S83. 

d.  Ueease. 

Aa  Indicated  above,  I.  c,  1,  the  right  to  flaw 
the  land  ot  another  la  of  auch  a  character  as 
to  rmjulra  a  deed  to  make  it  permanent,  but 
temporary  rights  may  be  acquired  by  Ilcanae. 
and  soms  courts  bsve  applied  the  erroneoua 
doctrine  ot  executed  licenses  so  ss  to  uphold 
permanent  rights  originating  in  parol. 

It  has  been  said  that  a  parol  license  to  Bow 

lands  by  the  erection  of  a  dam  la  void.     

V.  Deberry,  2  N.  C.   (1  Hayw.)   248. 

But  that  must  be  considered  aa  meaning  that 
it  la  good  only  until  revoked,  and  will  give  oo 
rlgbta  which  can  be  aaserted  sgalnat  the  li- 
cenaor.  Tbere  can  be  no  doubt  that  the  li- 
cenas  la  elTectnal  for  the  pnrpoae  given  nntll 
It  la  revoked. 

A  grantee  ot  a  right  to  flow  lands  to  the  top 
of  a  atake  may  avail  bimaelt  ot  a  license  to 
flow  2  Inches  above,  tlie  top  ot  tbe  stake  nntll 
revocation.    Thatcher  v.  Baker,  109  Pa.  22. 

An  agreement  to  take  a  certain  annual  com- 
pensation tor  Injuries  eanaed  by  flowage  la  not 
an  agreement  for  a  aale  of  land  within  the 
stalnte  of  franda  Bhort  t.  Woodward.  IS 
Gray.  SO. 

There  can  also  ba  no  donbt  that  a  pand  1l. 
cense  to  Dow  landa  by  a  mllldam  may  Im  re- 
voked at  pleasure.  Calhoun  v.  Palmer,  8 
Graft.  88. 

Cnlesa  It  was  given  for  a  valuabls  considera- 
tion, and  bas  been  ao  far  executed  tbat  eqnlO 
will  protect  tbe  licensee 


190& 


AVEBY  V.  Vebmont  Blectbic  Co. 


887 


A  flowafg  Ilcsose  la  eitlngulibed  by  a  fore- 
cloanre  sale  nnder  r  pre-existing  mortgage. 
Brown  y.  SpaldloK.  1  PltCib.  331. 

In  ft  suit  (or  damagCB  for  the  flowing  of 
land*  Kith  backvater  from  &  mllMam.  It  wu 
lield  that  a  parol  llc:eDBe  to  flow  Justlfled  the 
flowage  until  revoked,  and  that  the  commence- 
ment of  the  Bult  reroked  the  llceau;  and  dam- 
ugea  might  be  recovered  tor  flovage  after  the 
■nit  waa  commenced  and  for  future  llowage, 
but  not  for  that  which  occarred  before  that 
Lockhart  t.  Qelr,  61  Wis.  133,  11  N.  Vf. 


S*6. 

It  la  a  good  defense  to  an  action  bj  one 
landowner  against  an  adjoining  lanijawner  for 
obatructlng  a.  water  course  ao  aa  to  prevent 
tbe  escape  of  the  watera  collected  therela  b; 
a  astern  of  drainage  eonatrueted  by  the  former 
U  drain  bla  land,  that  the  obatmctlon  com- 
plained of  waa  of  an  artlflclal  outlet  to  ponds 
at  water  on  tbe  former'a  land,  made  by  him 
under  a  parol  license,  which  license  was 
granted  with  out  con  gl  deration,  and  waa  after- 
wards revoked,  ard  the  outlet  waa  Qiled  up, 
but  not  ao  as  tO  obstruct  the  natural  flow  from 
•aid  pond.  In  the  absence  of  altegatloaa  that 
any  act  was  done,  or  money  expended,  on  tbe 
faith  of  the  license,  which  would  prevent  tbe 
revocation.     Cleueer  v.  Jonea,   100  Ind,  123. 

A  dam  conatructed  under  a.  pajol  license  to 
flow  tbe  licensor's  premlsea,  by  the  licensee,  on 
hla  own  land  for  tbe  beneSt  of  both,  can  be  re- 
moved by  the  licensor  after  he  revokes  the  11- 
cenae.  and  he  mar  claim  a  right  to  enter  upon 
tbe  licensee's  premises  and  remove  tbe  obstruc- 
tion. Woodbuf?  T.  Parshley,  T  N.  H.  237,  26 
Am.  Dec  736. 

If  a  vaJuaUe  conalderatlon  waa  given  for  the 
license,  and  It  haa  been  acted  upon  so  that  the 
contract  may  tte  regarded  at  eiecuced,  equity 
will  protect  tbe  licensee. 

After  a  flowags  license  given  for  a.  valaable 
consldoratJOD  bas  been  acted  upon,  It  Is  binding 
ua  agaluM  a  aubsequent  pnrchBser  of  the  land 
for  a  valaable  consideration,  atthougb  at  the 
time  of  saJe  tbe  old  dam  had  fallen  down  and 
bad  not  yet  been  rebuilt.  Campbell  v.  KcCoy, 
31  Fa.  263. 

A  parol  sale  by  a  grantee  of  the  right  to  flow 
land  operates  as  a  license,  and  Is  a  Rood  de- 
fense In  an  action  of  trespass  on  tbe  case 
brought  by  the  owners  of  the  land  flowed.  HII- 
lerd  V.   Reeves.  1  Mich.   107. 

An  agreement  entered  Into  between  a  land' 
owner  and  a  railroad  company,  by  which  tbe 
former  agreed  to  dismiss  bla  suit  for  damages 
for  the  Uooding  of  his  land  If  tbe  latter  would 
build  a  new  bridge  over  a  natural  stream  so  as 
to  abate  tbe  nnlaanee  in  the  future.  Is  binding 
upon  such  landowDsr  where  the  railroad  com- 
pany baa  performed  Its  part  of  the  agreement. 
and  he  cannot  evade  the  same  by  amending  his 
declantlon  and  seeking  to  recover  upon  new 
gronnds,  alt,  however,  growing  out  of  tbe  or- 
IglnaJ  act  complained  of.  I>eorIa  &  P.  Union 
R.  Co-  V.  Barton,  38  111.  App.  45D. 

No  right  to  maintain  a  dam  at  an  Increased 
helgbt  la  acquired  by  the  consent  to  such  In- 
crease, of  those  la  posiwBSlan  of  lands  over- 
flowed, under  a  contract  for  the  purchase  tbera- 
ot  conditioned  upon  the  making  of  certain  pay- 
ments, and  aubject  to  forfeiture  tor  nonpay- 
ment, and  subsequently  rescinded  for  (he  default 
of  Ibe  purchaser,  which  will  entitle  a  grantee 
of  the  owner  of  tbe  dnm  to  an  Injunction 
against  tbe  enforcement  of  a  Judgment  obtained 
by  the  owner  of  the  land  overflowed,  prior  to 
tbe  making  of  tbe  contract  of  sale,  restrain- 
ing tbe  maintenance  of  tbe  dam  above  a 
height  lower  than  such  Increaae,  and  reqnir- 
ML.  R.  A. 


Ing  Its  abatement  to  such  lower  helgbt.     Palm- 
er V.  Hoore.  18  Kon.  SS. 

Under  a  reservation  In  a  deed  of  land  of  alt 
the  timber  thereon  suitable  for  sawing,  end  of 
the  right  to  flow  tbe  land  for  a  pond  while  nec- 
pssary  for  the  mannfacture  of  the  timber  on 
the  lands,  the  right  to  overflow  the  land  will 
coutlnne  for  such  reasonable  time  as  may  be 
necessary  for  the  manufacture  "of  the  timlter  ■ 
after  removal,  and  the  right  Is  not  eztingulsbed 
by  mere  delay  In  Its  exercise.  Qregg  v.  Birdsall, 
63  Barb.  t02. 

A  corporation  does  not  acquire  a  perpetual 
easement  to  overflow  land  under  an  oral  li- 
cense from  tbe  owner,  by  virtae  of  a  provision 
in  Its  charter  authorizing  It  to  enter  upon  and 
talie  possession  of  any  land  necessary  to  tbe 
erection  of  slack-water  navigation  in  a  river, 
said  laud  to  be  paid  for  at  such  prices  as  might 
be  agreed  upon  with  the  owner,  where  It  haa 
failed  to  pay  such  owner  the  sum  sgnted  upon 
when  the  Itcense  was  given.  Wilmiagton 
Water  Power  Co.  v.  Bvana.  ISB  III.  S4B,  43  N. 

E.  insa. 

As  Indicated  above,  aome  of  the  courts  hsve 
applied  tbe  erroneous  doctrine  of  executed  li- 
cense BO  aa  to  prevent  a  revocation  in  ease  ex- 
pense has  been  Incurred  In  reliance  upon   It. 

A  landowner  cannot  enjoin  the  retnilldlng 
and  repairing  of  a  milldam  aa  It  waa  before 
being  washed  away  by  a  flood,  on  the  ground 
that  the  back  water  therefrom  overflows  such 
owner's  land,  where  the  same  bad  been  over, 
flowed  continuously  to  the  same  extent  for  the 
preceding  fifty  years  nnder  a  license  from  the 
grantor  of  Iho  present  owner  upon  the  faltb 
of  which  tbe  mill  and  dam  were  erected  at  a 
large  expense,  and  of  which  the  present  owner 
bsd  notice  when  be  purchased.  Ogle  v.  Dill, 
EC  Ind.  130. 

The  latter  decision  turned  upon  the  per- 
manency of  the  use. 

A  parol  grant  of  an  easement  la  land,  per- 
manent In  nature,  tor  the  backing  of  water 
thereon  by  tbe  construction  of  a  mllidsm  and 
mill,  will  be  siiitslned  In  equity,  although  aucb 
grant  Is  an  Intereat  In  land  reqnlred  by  the 
statute  of  trauda  to  be  in  writing,  where  the 
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e  there. 


'ipended  large  amonnta  of  money 
In  making  Improvements,  Cook  v.  Pridgen,  49 
Oa.  331.  12  Am.  Rep.  GS2. 

A  dam  which  has  existed  about  thirty  yean 
□nder  an  agreement  that  tbe  person  mslntalu- 
Ing  It  may  raise  tbe  water  to  a  certain  height 
will  not  be  abated  by  Injunction,  where  It  la 
not  clearly  sbowo  that  the  water  waa  raised 
higher  than  wsa  agreed  upon.  Cobb  v.  Slim- 
mer, in  Ulch.  ITS,  T  N.  W.  SOB. 

The  latter  case  seema  to  Indicate  an  Idea 
that  long  enjoyment,  based  on  tbe  liceose,  will 
ripen  Into  a  right,  but  this  Is  not  tbe  rale,  a* 
will  be  seen  tnfra,  I.  •. 

One  who  licenses  a  railroad  to  coo  struct  an 
embankment  across  a  stream  Bowing  through 
his  property  cannot  permit  the  road  to  pass 
Into  poHsesslon  of  a  third  person  without 
knowledge  of  the  license,  and  then  revoke  It  aa 
against  the  purcbaser.  Harrelson  v.  Kansas 
City  II  a.  R.  Co.  131  Mo.  482.  B2  S.  W.  368. 

A  parol  license  to  construct  a  dam  may  be 

the  mill  and  dam  that  they  were  erected  by 
him  more  than  twenty-flve  years  previous  In 
pursuance  of  nn  agreement  between  bim  and 
<be  then  owner  of  plalntlfrs  lands.  Wlnham 
V.  McGuIre.  61   Oa.  CTS. 

Oue  wishing  to  construct  a  dam  across  a 
wster  course,  who  agrees  with  another,  about 
to  enjoin  Its  conslmctlon.  that  If  tbe  latter 
will  permit   Ita  completion  be  may  remove  It 
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iiQ  giving  Dotlca  to  tb«  toriuer  In  time  to  per- 
mit bl[n  to  cloflA  a  ditcb  tbrougb  hii  pltuif- 
tlon,  If,  Id  tbe  bigb-water  oeiHon,  bla  laud 
■boald  be  overflowed  In  conKQuenee  of  tbe 
dam,  cannot  reraver  damages  on  account  of  Its 
removal  It  tbe  latter  stiowi  that  It  did  subject 
■be  land  to  overflow,  and  tbit  tbe  ditch  itbb 
actually  closed  at  tbe  time.  Egaa  *.  Rum,  SB 
I.*.  Aon.  007.  3  So.  Ba. 

Tbe  fact  tbat  an  upi»er  proprietor  wai  prea- 
eut  aa  ■  laborer,  and  awlaled  a  lower  owner 
la  cODBlructlni  a  dun,  li  not  coDclaalve  evi- 
dence o(  ■  license  eo  aa  to  prevent  bla  main- 
taining an  action  tor  tbe  flooding  of  bla  landi : 
but  tbe  queatlon  la  tor  tbe  Jjtrj,  In  connecUoti 
witb  other  circa  mat  ancea  ot  tbe  eaae, — par- 
llcularly  aucb  drcouialancea  aa  tenil  Co  abow 
ihac  the  upper  proprietor  waa  not  aware  of 
the  errecC  of  Che  dam.  Smltb  T.  Scott,  1  Kerr 
(N.  B.)   1. 

Wltere  verbal  permluion  waa  given  to  flood 
land*  or  dama  not  exceeding  a  pretcrlbed 
height,  and  a  dam  vaa  constructed  at  a  lesa 
bplghl  than  the  mBilmum  flied  bj  tbe  Jlceoae, 
the  Uceniiee  cannot  iDbaequently,  In  tbe  ati- 
aence  ot  fraud  on  tbe  part  ol  tbe  Ucenaor, 
ralae  the  dam  to  tbe  mazlmom  helgbt,  not- 
wltbatanding  hla  original  expenditure  of  money 
In  erecting  tbe  dam  In  reliance  npoo  tbe  11- 
cenae.  HenOr;  t.  Engllab,  18  Qrant  Cb.  (V. 
C.)   119. 

A  license  to  low  anotber'a  land  wltbout  pay- 
ment of  damage*  vlll  be  belS  to  rater  to  ancb 
flowage  only  ai  was  eanaed  by  tbe  dam  tbtn 
erected  or  contemtilated.  Preble  t.  Baed,  11 
Me.  leo. 

The  right  to  maintain  a  mllldam  overaow- 
Ing  the  lands  ot  a  railroad  company  la  not  l(wt 
by  delay  on  the  part  of  a  transferee  ot  Ihe  li- 
cense In  rebuilding  on  the  deatructlon  tbereof. 
wbere  tbe  evidence  sbowa  that  sncb  delay  waa 
not  due  to  laches  on  bis  part,  but  to  bla  Inabil- 
ity to  secure  a  mechanic  wbo  could  do  tbs 
worii  at  once.  Southwestern  B.  Co.  v.  Hltcbell, 
ee  Qa.  114. 

The  condition  annexed  to  a  Ileenae  to  flow 
land  Is  Eubsequeut,  and  not  precedent,  wbere 
It  conalstB  of  an  agracmsit  to  protect  a  well  on 
the  premises  oversowed,  or  to  pay  tor  Alt  dam- 
ages that  may  t>e  caused  tbectby.  Jones  r. 
T..oomla,  19  Uo.  App.  E84. 

A  porcbaser  ot  milling  ptoiierty,  who,  bim- 
■elf,  obtained  a  license  from  a  railroad  com- 
pany to  continue  the  mill  and  dam  which  bad 
been  conatructed  by  bis  vendor  under  a  llceoae 
from  a  superintendent  of  tbe  company,  partly 
upon  and  overflowing  the  company's  land,  baa 
a  right  of  acUnn  agalnat  the  railroad  for  ma- 
lldouaty  and  wltbout  probable  cause  bringing 
a  bill  In  equity  tor  Injunction  restraining  tbe 
rebuilding  ot  tbe  dam  after  Its  destruction  by 
a  flood,  wbere  he  sulTered  apedal  damage  by 
being  teinpoiarlly  deprived  of  the  use  of  his 
property  by  an  Interlocutory  Injuuctlon  granted 
therein.  Mitchell  v.  Southwestern  B.  Co.  75 
tia.  368. 

One  tenant  In  common  baa  no  right  to  grant 
■  right  to  flow  the  land  by  a  mill  pond,  wtilcb 
will  bind  his  cotenant  Hutchinson  v.  Chaae. 
30  He.  BOB,  63  Am.  Dec.  MG. 

But  permission  by  tenants  In  common  for  tbe 
erection  of  •  dam  which  will  flow  the  common 
estate  will  bar  an  action  by  either  Individual 
tor  bijtirles  to  bli  separate  property,  where  tha 
grantors  are  not  described  as  tenants  In  com- 
mon, nor  la  it  stated  that  the  land  on  wblcb 
it  la  to  cverate  Is  held  In  common.  Francla 
V.  Beaton  t  R.  Hill  Corp.  4  »«.  SSB. 
S9L.R.  A. 


e.  PretertpliM  rlffhU. 
1.  Kiffht  may  be  aotutrad  bp  jtrtteriptloit. 

There  is  no  dispute  of  the  fact  that  flowage 
rights  may  be  acquired  by  prearrlpllon.  Tb> 
dlSerent  periods  mentioned  In  Ibe  decisions  an> 
tor  the  most  part  flied  by  local  atatutea. 

The  right  to  dam  water  back  on  upper  rl 
parlan  property  may  be  acquired  by  adverse 
posseaalon.  Kestman  v.  Amoakeag  U(g.  Uo.  47 
N.  U.  71:  Johnson  v.  Boorman.  «3  Wla.  268, 
32  N.  W.  514 :  Oerenger  v.  Soromers,  24  N.  C. 
(£  Ired.  L,]    229. 

And  the  right  to  flow  back  water  acquired 
by  prescription  Is  a  a  abaolule  aa  any  other 
right,     llulme  v.  Shreve.  4  N.  J.  Eq.  lie. 

Permitting  water  to  be  thrown  back  by  a  dam 
upon  one's  land  tor  twenty  years  will  raise 
the  presumption  ot  a  grant  ot  tbe  right  to  do 
■0.  Carlisle  v.  Cooper,  19  N.  J.  Kg.  SSB :  Hurl 
but  T.  I.,eoDard,  Qrayton  IVt.)  201. 

Adverse  and  eiclualve  enjoyment  ot  a  tlowsge 
privilege  tor  twenty  yeara  la  presumptive,  ttuC 
not  condoaive.  proof  ot  a  grant.  Field  v. 
Brown,  24  Oratt.  74. 

The  owner  of  a  dam  may  acquire  by  preacrlp- 
tioo  Ihe  right  fo  maintain  Oaahboarda  which 
raise  the  water  much  higher  than  It  would  be 
raiaed  by  tlie  dam.  Ludlow  Ufg.  Co.  v.  In- 
dian Orchard  Co.  117  Uaaa.  61.  58  N.  E.  ISl. 

Tbe  right  to  erect  a  dam  that  will  set  tbe 
water  bsck  Into  a  lake  and  Ita  tributaries,  and 
thereby  overflow  Intermediate  lands  twlonglDK 
to  others,  la  one  tbat  may  be  acquired  by  pre- 
scription. Hall  T.  8Ute,  T3  Apti.  Dlv.  360,  17 
N.  Y.  Bupp.  282. 

But  a  right  to  flow  water  back  on  an  uppo' 
mill  right  cannot  be  acquired  by  uae  tor  leaa 
than  tbe  period  required  to  gain  rigfala  by  pre- 
scription, although  the  upper  rae  la  not  In  nae 
St  tbe  time  the  dam  la  erectsd.  King  t.  TU- 
tany,  9  Coon.  163. 

Tbe  maintenance  of  a  dam  for  forty  years 
raises  the  presumption  of  a  grant  wbich  ea- 
titles  tbe  owner  of  tbe  dam  to  maintain  It,  al- 
though be  may  cenae  to  uae  It  for  mill  inir- 
posea.  Vickery  v.  Providence  11  B.  I.  «ei. 
24  Atl.  148. 

A  statute  providing  that  no  action  for  the 
recovery  ot  damages  for  the  flowing  of  lands 
atiall  be  matutalned  after  ten  yeara  does  not 
bar  tbe  remedy  only,  but  secures  to  tbe  per- 
son, who  has  had  a  quiet  and  unlntsrmpced 
use  for  tbs  prescribed  period,  a  prescriptive 
right  thereto.  Johnaoa  v.  Boorman,  68  Wla. 
268,  22  N.  W,  514. 

In  Minnesota,  to  acquire  a  right  by  preacrlp- 
tlon  to  overflow  the  lands-of  another  by  back 
water  from  a  dam  would  require  twenty  years' 
nninterrupled,  adverse  user  or  enjoyment. 
Mueller  v.  Frupn.  36  Minn.  313,  30  N.  W.  80fl. 

Occupying  land  by  flowing  It  wllb  water  tor 
twenty  years  affords  a  presumption  of  a  gmnt 
of  tlie  use  of  It  In  that  particular  manner,  and 
tor  the  damages  sustalaed  tliereafler  no  ar- 
lloa  Ilea.     Baldwin  v.  Calklna,  10  Wend.  187. 

Bights  In  mill  property  used  by  a  person  for 
a  period  of  forty  years  cnnnot  be  aabjected  to 
restraint,  eicept  on  tbe  ground  tbat  It  Is  a 
nuisance.     Bocheater  v.  Krif^son,  46  Bart>.  92. 

One  who  has  for  twenty  years  maintained 
a  dam  at  the  outlet  of  a  lake  acqnirea  a  pre- 
acrlptlve  right  to  set  back  the  vratera  of  the 
lake  to  tbe  height  that  the  dam  wonld  set  tbem 
back.  Pains  Lumber  Co.  V.  Uailed  Stales,  55 
Fed.  864. 

If  one  suffers  bla  land  to  be  flowed  by  a  BBin 
owner,  and  acquleaces  In  an  adverse  claim  tor 
more   than   twenty  jtv,  thia  adverse   enjoy- 
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nicDt  bj  lapM  of  time  will  rIpMi  Into  a  per- 
fect till*.     Hanroe  T.  Qates,  48  He.  4S3. 

When  land!  have  be«n  adT^nel;  Qowed  bj  an 
obstractloQ  which  hoa  exiited  lo  a  atream  long 
nouKb  Co  entitle  It  to  remain  till  the  owner 
cboamn  to  remoTS  It,  It  la  Immaterial  to  In- 
iinlre  whether  it  iraa  a  natural  or  en  artificial 
depoHlt.     BrowD  *.  Bnsh,  45  P*.  61. 

Whara  ■  road  acroea  a  narlsablc  rWer  la 
taken  poneulon  of  and  need  b>  a  dam  tor  more 
thao  twenty  yeara  with  the  knowledge  of  ri- 
parian owner*  on  the  atream.  do  action  can  be 
maintained  tor  Injarlee  Iberebj  caused  to  land 
Of  anch  owner*.  Borden  t.  Vincent,  34  Pick. 
301. 

One  who  for  over  twoity  ;ean,  without  ob- 
jection or  Intermptlon,  maintains  a  dam  lo  a 
hlghwa;  in  aucb  a  manner  aa  not  to  Interfere 
with  the  public  nae,  acqulrea  a  rl^t  by  pre- 
ecTlptl<m  to  flow  the  land  of  a  thlnl  peraon  sit- 
uated ibdre  on  the  stream.  Perlej  r.  Hilton, 
S&  N.  H.  444. 

The  continuous   flowage   Of  land  tor  dtteen 
Tean  bj  the  maintenance  of  a  dam  Is  aaSlcleDt 
notice  to   the   landowoera  o 
hostile   claim   ol   ownerehlp. 
dieton.  B8  Mich.  8S1,  60  N.  W.  TBT. 

Maintenance  of  a  dam  and  use  ot  the  waters 
bf  the  mill  owner  and  hi  a  predeceeaora  In  title 
for  over  alxC;  reara  ander  a  claim  of  right 
and  adversely  to  an;  claim  of  right  by  any 
other  party  confers  a  valid  right  by  adverae 
posBesBlon.  upon  the  mill  owner.  He  Clark, 
21  N.  Y.  8.  R.  711,  4  N.  Y.  flapp.  209. 

One  who  tor  over  fifteen  yeara  has  main- 
tained ■  dam  of  a  height  enlBcleDt  to  flow  the 
lands  ot  another  acqulrea  title  to  the  landa 
flowed  by  pmcrlptlon.  ao  tar  as  the  right  to 
flow  Is  concerned,  as  fully  ss  If  the  right  were 
conveyed  by  deed.  Williams  t.  Barber,  104 
Ulcb.  SI,  62  N-  W.  IBS. 

A  preecrlptlre  right  of  Ilowage  has  Its  exlaC- 
enee  In  an  uninterrupted  user  for  at  least 
twenty-one  yeaiu  acquiesced  In  by  the  party 
having  the  right.  Jessnp  t.  LoDCki,  OS  Pa. 
MO. 

A  grant  ot  •  flowsge  easement  will  be  pre- 
sumed to  the  extent  which  has  been  enjoyed 
over  twenty-one  yaara,  and  flowage  damagea 
can  then  be  recovered  tor  only  an  excess.  I^n 
v.  Hamma,  43  Pa.  267. 

When  fram  time  Immemorial  a  stone  row  han 
flowed  the  land  of  another,  the  owner  of  the 
land  on  which  It  la  altuated  may  clear  It  out, 
and  may  raise  his  dam  so  as  to  cause  the  same 
amount  ot  flowOEe.     Brown  *.  Bash,  45  Pa.  61, 

A  mill  owner  obtains  a  prescriptive  eoaemeut 
to  Sow  another's  land  by  user,  with  the  knowl- 
edge and  consent  of  the  owners  of  the  land,  for 
more  than  ality  years;  bnt  auch  user  conveys 
no  title  to  the  soli.  Coatello  v.  Harrla,  102 
Fa.  SST,  20  Atl.  8T4. 

A  grant  of  a  Bonage  easement  cannot  be 
presumed  tram  adverse  poasesalon  for  s  period 
less  than  twenty  years.  Since  Ingraham  v. 
Hough,  46  N.  C-  (1  Jones  L.)  39,  this  ba*  t>eeD 
the  settled  law  lu  Nortb  Carolina.  Grlffln  v. 
Foster.  BS  N.  C.  (8  Jones  L.)  33T. 

The  euntlnnoos  overflowing  for  twenty  jeara 
«f  lands,  covered  by  back  water  of  a  dam,  by  a 
«anal  proprietor,  gives  him  and  his  grantees  an 
easement  of  aowsgp.  taut  not  the  fee  In  the  land 
overflowed.  Indianapolis  Water  Co.  v.  Klagan, 
15r>  Ind.  476,  B&  N.  E.  715. 

An  adverse  use  tor  twenty  years  under  the 
claim  of  a  right  to  keep  water  In  a  dam  at  Ita 
full  height,  St  the  pleasure  ot  the  owner,  when- 
ever there  was  enough  water' to  All  It,  will  not 
fall  to  confer  a  good  title  tty  prescription  mere- 
JigL.R.  A. 


ly  because  of  IndeflnUeness  In  the  claim.  Wln- 
niplseogee  Lake  Co.  v.  Young,  40  N.  H.  420. 

One  may  net  remove  or  reduce  a  mllldam 
nnd  flume  on  hla  own  land,  the  effect  ot  which 
is  to  overflow  Ms  earroundlDg  Ion-  lands,  after 
n  tower  mill  owner  and  hla  predecessor  in  title 
have  enjoyed  an  uninterrupted  use  thereof  long 
enough  to  acquire  a  rigbt  by  prescription;  and 
this,  not  withstanding  such  mill  owner  lately 
applied  for  and  received  from  the  landowner 
permission  to  maintain  the  dam  only  ao  long 
as  It  caused  no  injury  to  the  latter,  Perrln 
T.  Oarfleld,  87  Tt.  804. 

In  Eastman  v.  Amoskeag  Ulg.  Co.  44  N.  H. 
14S.  82  Am.  Dec.  201,  the  coort  said  that  an 
adverse  right  to  flow  land  will  ba  gained  when 
the  flowage  Is  continued  for  twenty  years, 
openly,  visibly,  withont  Interruption,  and  ad- 
vereely  to  everyone  claiming  the  land  flowed 
during  that  time ;  and.  with  regard  to  the  user 
being  adverse,  it  would  not  make  any  differ^ 
ence  whether  the  man  who  owned  the  flowed 
land  continued  to  own  It  during  the  twenty 
years,  or  whether  It  had  changed  hands  every 
year  during  that  time. 

In  a  suit  for  alleged  unlawful  flowage,  when 
It  is  established  that  the  scknowledged  flowage 
has  been,  enjoyed  twenty  years,  the  extent  ot 
the  flowage  to  which  the  defendant  ta  entitled 
by  Che  lay  of  his  land  Is  Immaterial.  Colam- 
bns  Power  Co.  v.  City  Hills  Co.  114  Qa.  568, 
40  S.  E.  800. 

It  seems  (hat  In  Texas  the  uninterrupted  en- 
joyment, for  ten  yeara,  of  the  use  ot  a  dam 
whereby  water  la  backed  upon  the  land  of  ri- 
parian proprietors,  would  give  a  right  by  pre- 
scription to  maintain  the  dam,  ever  afterwards, 
at  the  height  at  which  It  bad  been  kept 
throughout  the  period  of  the  tan  years.  Haas 
V.  Choussard,  17  Tex.  BS8. 

In  an  action  against  a  railroad  company  for 
flooding  plaintiff's  land  by  the  maintenance  ot 
an  improperly  conatructed  bridge  a  verdict  tor 
the  pl.tintlff  will  be  set  aside,  where  the  bridge 
bad  been  maintained  without  complaint  for 
twelve  yeara  before  suit  waa  brought,  and  the 
land  bad  been  long  subject  to  overflow  by  rea- 
son  of  s  dam  aome  distance  below,  and  the 
plaint  lira  premise*  had  formerly  been  pro- 
tected by  rlprapplng,  which  had  alnce  been  neg- 
lected.    Hodge  V.  Lehigh  Valley  B.  Co.  66  Fed. 


0  the  flrat  ap- 


165. 

The  old  doctrine  wltb  regar 
propriatlon  of  rlghta  on  the  a 
ly  been  applied  In  a  Kentucky  case,  the  court 
holding  that  a  mill  owner,  who  baa  acquired  ths 
right  to  the  use  ot  a  stream  tor  mill  purposes 
by  previous  occupancy,  has  the  rlgbt,  *• 
against  a  subsequent  mill  owner,  to  continue  hla 
dam  at  the  same  height  It  waa  erected  and  used 
prior  to  the  building  ot  such  aut>seqnent  mill. 
Tye  V.  Catching,  78  Ky.  468. 

The  right  to  flow  another's  mill  privilege  la 
obtained  by  erecting  a  dsm  at  a  time  when  said 
privilege  ta  temporarily  unused  owing  Co  an 
abatement  of  the  dam  as  a  nulaance  to  the  own- 
er of  a  third  privilege  flowed  thereby.  Lin- 
coln T.  Chadbourne,  Be  Me.  181. 


2.  What  t 


a  aivt  light. 


Certain  things  are  necessary  to  perfect  a 
prescriptive  right.  The  flowage  must  IM  under 
a  claim  Ot  right,  open,  notorious,  and  adverse 
to  the  true  owner :  and  It  must  be  conttnuoua. 
and  of  auch  a  character  as  to  Interfere  with  the 
rights  of  the  one  against  whom  It  la  claimed. 

A  grant  ot  an  absolute  right  to  flow  lands  i^ 
one  lo  poasesalon  and  claiming  to  hold  by  con- 
tract under  another,  to  one  who  knows  the  ex- 
tent of  the  claim  of  his  grantor,  la  not  admla- 


840 


Vebuont  Supbeke  Court. 


■Ibia  to  lt3  tb«  founditlOD  ol  a<lT«rM  user  on 
behalf  of  tbe  grantee  aK&liut  the  one  onder 
Whom  hia  KTUitor  helil,  or  hla  nwlKnee.  ritta 
T.  Wilder,  1  N.  Y.  020. 

Konnee  o(  i.  water  eoanie  for  ■  time  will  not 
Iw  treated  •■  rd  itundonnipnt  of  the  right  to 
u*p  It,  10  that  relatlTe  rigbta  of  drainage  of 
domlpant  and  aerrlent  eatatea  are  not  altered 
bT  the  conacrurtloD  of  a  canal  under  powers  of 
eminent  dotnaJn,  which  baa  suspended  their  ei- 
erclse.  Gordon  T.  I'ennaylTanla  B.  Co.  (Pa.) 
6  Rep.  T2T. 

A  prvacrlptlfe  right  to  OTerflow  the  lands  of 
another  by  bark  water  from  a  dam  can  be  nc- 
QQlred  only  bj  an  actnal  uninterrupted  en]or- 
ment.  under  clnlm  of  right,  for  the  statutory 
period,  to  Ibe  knowledge  nf  the  owner  of  Ibe 
premlies.  auch  aa  to  occasion  damage  and  give 
him  a  right  of  action.  Grtgstiy  v.  Clear  Lake 
WaterwortB  Co.  40  Cat.  306. 

To  eatabllih  a  preacrlptWe  rigbt  to  flow 
Innds  (he  acta  which  constitute  adrerse  niier 
mudt  be  of  auch  a  nature  an  to  Injure  the  land- 
owner, and  give  him  a  right  of  acilon  therefor. 
Turner  v.  liart.  71  Ulch.  129,  38  N.  W.  830. 

A  prescriptive  right  to  flowage  without  the 
payment  of  damagea  cannot  be  established  un- 
less  iDjurj  or  damage  has  been  caused  (hereby. 
Simpson  V.  Bowdoa,  33  Me.  549. 

Merely  malntnlclcg  a  dam  on  one's  own  land, 
without  thereby  raising  the  water  above,  will 
not  create  a  preaerlplUe  right  to  Bow  aDotber'a 
land;  It  la  only  the  unlnti-rrupted  Bowing  of 
the  landa  for  the  ataliitory  period  that  will 
create  Huch  right.  He  Hlnnelonka  Lnke 
Improv.  Co.  56  Minn.  513,  66  N.  W.  290. 

A  prescriptive  right  to  raise  the  water  of  A 
pond  from  May  to  Octolier  ao  far  aa  ran  be 
done  without  Injuring  the  gt^ins  of  meadows 
above  the  dam  Is  not  eslahllsbed  by  a  hiblt  tor 
more  Iban  thirty  years  of  nalllog  Dashboards  on 
the  dam  tor  short  periods  between  Uay  and 
October,  when  the  rise  of  water  did  not  bnrt 
tbe  graas.  and  by  a  single  Instance  of  refusing 
at  aucb  lime  to  draw  the  water  oil  at  the  re- 
qtiest  of  the  Injnred  property  owner.  Pierce 
V.  Travers,  9T  Mass.  301. 

A  grant  of  a  flownge  easement  will  not  be 
presumed  from  the  fact  that  the  water  hu  ad- 
versely and  conllnuonsly  been  maintained  at  a 
certain  depth  In  the  baaln  but  because  for  a 
period  of  twenty- one  years  before  suit  brought 
tbe  dam  has  beto  openly,  continuously,  and  un- 
interruptedly maintained  under  a  claim  of 
right,  tbe  breast  wall  or  structure  of  which 
was  at  all  times  during  that  period  of  the  same 
belfrhi.  whilst  tbe  owner  and  passeHsor  of  tbe 
lands  was  und.>r  no  disability  to  reslat  the  use. 
(iehman  t.  I':rdman.  103  Pa.  STl. 

A  prescrlptlire  right  to  mnlntain  a  dam  un- 
interrupted  by  user  tor  twenty  years,  which 
backa  water  upon  and  renders  powerless  a  mill 
wheel,  la  not  prevented  from  vesting  by  proof 
that  no  grant  was  ever  made,  nor  the  right  to 
use  denied,  nor  the  use  protested  against;  but, 
to  escape  the  servitude,  tbe  servient  owner 
must  go  further,  and  show  thnt  the  dominant 
right  was  obstructed  or  Interfered  with  by  aome 
overt  art :  or  that  tbe  right  claimed  was  one 
that  could  not  have  been  granted  or  acquired 
from  incapacity  legally  to  convey  or  take;  or 
that  It  was  e.terHaed  nnder  permission  or  li- 
cense, or  was  BO  secretly  or  physically  used  la 
I.ph1gh   Valley  It.   Co.  v. 
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I.  43  I 


J.  L.  t 


_D  act  of  the  leglslnlnre  under  which  a  dam 
Is  erected,  aulhorlilng  ita  conGtniction  In  auch 
a  manner  as  not  to  Interfere  with  tbe  operation 
of  a  mill  on  the  stream  above  the  dam.  may 
constitute  color  of  title  upon  which  to  found 
an  adverse  poaaesaion  of  the  right  to  flow  bsck 
S9  L.  K.  A. 


503. 


!r  upoo  that  mllL     Cloaa  r.  Sunm;  2T  Iowa. 

A  grantee  of  a  mitl  site  from  ■  eorporatioo 
whose  franchlaes  are  subsequently  forfeited  at 
the  EUlt  of  the  attorney  general  will  hold  the 
rights  granted  adversely  to  the  grantora  of  the 
corporation  from  the  date  of  the  Jndiment  of 
ouater.  so  that  continuance  tor  the  pr«scrlptiv« 
period  will  ripen  Into  title.  Campbell  T.  m- 
bot,  132  Uasi.  111. 


t7ier  B 


t  be  aOverte. 


Tbe  flowing  of  land  of  another  mast  have 
been  adverse  to  ripen  Into  a  right  by  tho  lapae 
of  time.     Hart  v.  Vose,  IG  Wend.  300. 

A  plea  of  adverse  possession  tO  an  action  for 
flowing  lands  must  show,  not  only  that  tbe 
pofucBsIon  was  peaceable  and  eontlaaous,  but 
that  it  waa  adrerae.  Colvln  t.  Burnet.  IT 
Wend.   5<M. 

A  perscrlptlve  rigbt  to  nulntaJn  a  milldam 
nblch  overdows  the  land  of  anotber  cannot  be 
Bcqclred  unless  Ibe  use  and  enjoyment  was  ad- 
verse and  hostile  from  lU  Incepdon,  under  a 
claim  of  right,  eietnalve,  continaona,  uninter- 
rupted, and  with  the  knowledge  and  acquies- 
cence of  the  owner  of  the  overflowed  land,  and 
while  he  wia  not  legnlly  disabled  from  assert- 
ing hia  right  and  resisting  such  adverse  claim : 
but  the  land  need  not  have  been  overflowed 
continuously  for  the  entire  period.  The  ms- 
penslon  of  the  overUow  during  low  water  or 
while  making  repairs,  etc..  would  not  he  mch 
■D  Interruption  aa  to  effect  tbe  mill  owner's 
rights.     Lane  v.  Miller.  2T  Ind.  034. 

Acquiescence  In  the  erection  of  a  milldam 
and  the  use  of  a  mill  on  the  pnrt  of  the  owner 
of  land,  and  Its  operation  and  tbe  exercise  of 
the  unlntermpted,  adverae  enjoyment  on  the 
part  of  the  mill  owner  of  tiie  privilege  to  over- 
Kow  the  land  of  inch  owner  above  the  milldam 
for  a  period  of  thirty  years,  constitute  a  bar 
to  a  bill  in  eqnity  by  such  landowner  to  enjoin 
the  rebalidlng  of  a  portion  of  the  dam  which 
waa  carried  away.  Ballard  t.  Btnjckman.  123 
III.  d36.  14  N.  E.  CB2. 

The  owners  of  land  who  anffered  the  adverse 
use  thereof  by  the  backing  of  water  thereon 
from  a  milldam  constnicted  with  their  knowl- 
edge at  the  expeodltore  ot  ■  tsrge  sum  of  mon- 
ey, and  continuously  maintained  for  a  period  of 
twenty-four  years,  without  having  their  dam- 
agea  puld  or  ascertained,  cannot,  after  autji  m 
lapse  of  time,  maintain  a  bill  In  chancery  to  en- 
join tbe  lebulldlug  and  repair  of  a  part  of  th« 
dam  carried  away  by  a  flood,  on  the  ground 
either  that  their  damage!  have  never  been  paid, 
or  because  the  health  of  thoM  In  the  oelghbor- 
bood  will  be  Injurloosly  affected  tber^y.  It  not 
appearing  that  their  health  has  been  or  will  be 
alfected,  by  reaaon  U  the  dam.  Vail  v.  Mix,  T4 
111.  121. 

Vier  matt  be  eoatfuKovs. 

To  raise  the  presumption  ot  a  grant  of  tbe 

right  to  overflow  neighboring  lands  from  the 
maintenance  for  over  flfteen  years  ot  a  mill 
pond,  the  adverse  use  must  have  been  nnln- 
ten-upted :  and,  when  it  appears  that  such  usB 
was  at  times  suspended. — once  by  Invasion  ot 
the  public  enemy,  end  at  other  times  by  the  ac- 
tion of  the  public  health  antborltles,— durlug 
which  time  the  land  waa  enjoyed  by  the  owner, 
the  user  bas  not  ripened  into  title.  Shamway 
V.  Simons.  1  Vt.  03. 

Whfle  acta  of  neer,  to  conatltnte  a  prescriptive 
right  to  flow  land  by  means  of  a  dam.  need  not 
be  unlntermlttent.  they  mnat  be  of  such  a  na- 
ture and  frequency  aa  to  give  notice  to  the  land 
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owner  thftt  tba  right  Is  Mng  etalin«l  agnlnBt 
bim.  It  I*  not  enougb  that  the  dftm  omer  ci- 
*Klvd  (be  riebt  aa  ofCrn  as  be  chose.  UIKocd 
"■■      ■   ■  ■    ■       -3.  62  N. " 


iHint 


:e  ol  a  liar 
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jpeara  without  therebj'  ralBlng  tht 
lilalntllTi  land  oCten  euouEb  to  givt  notice  [Dnt 
tlie  dam  owoer  clalma  the  tight  to  Qow  It  woold 
not  gWe  hliD  a  preicrlptlve  right  to  flow  the 
laod  BH  high  aa  It  coald  be  flowed  br  meana  of 
the  dam.    lUd. 

Flooding  the  land  of  an  adjoining  owner  with 
water  on  only  two  or  three  prerloua  occaalooa 
does  not  pRtnbllab  In  a  railroad  company  a  pre- 
•crlptlTO  eight  to  overflow  anch  land, — especially 
aa,  on  one  of  these  occBalona,  the  owner  made 
complaint  to  the  agenta  oI  the  company,  there- 
by rebntllag  the  preauiDptloD  of  a  grant.  Ohio 
&  M.  R.  Co.  T.  Wachter,  2.1  111.  App.  41D. 

But  the  reqalrement  of  conllnnance  of  the 
user  does  not  reqnlre  that  It  shall  be  maln- 
talTwd  during  every  moment  of  the  time.  It  [a 
lumdent  It  it  la  aa  contlnuoua  aa  the  nature 
D(  the  uae  admit*,  and  auch  aa  to  Indicate  an 
aaaertlon  of  the  right  to  maintain  It. 

A  preaumcitloTt  ot  grant  of  a  flowage  eaae- 
ment  la  not  defeated  becauac  ot  occaalonal  low- 
crlB?  of  the  water  by  dronth  or  while  ropaira 
were  belof  made.  Qerenger  v.  Snmmera,  2t  N. 
C.  (  S  Ired.  L.)  22B. 

A  pmcrlptlre  right  to  overflow  landa  by  the 
conatroctlon  of  a  mllldsm  la  ahown,  although 
during  the  preicrlptlve  period  a  aawmlll  waa 
removed,  and  a  year  elapaed  he  tore  a  clover 
mill  waa  worked  by  the  water.  UcKechnle  T. 
UcKeyea.  10  U.  C.  Q.  B.  ST. 

A  party  la  not  deprived  of  a  preacrlptlve 
easement  to  maintain  water  at  a  certain  height 
by  meana  of  ■  dam  which  has  erlated  for  the 
preacrlptlve  period,  by  the  mere  fact  that  he 
occaalonally  let  off  the  water  out  of  the  out- 
let, that  not  being  nich  an  Interruption  ot  his 
enjoyment  of  Ihe  easement  aa  to  break  such 
continuity.  Alcorn  r.  Sndler,  Tl  Ulaal  631,  14 
So.  414. 

OccQpatlon  and  uae  of  a  tight  o(  flowage  or 
pondage.  In  order  to  create  ■  prescriptive  right, 
muai  be  conllnnouB  and  uninterrupted,  but 
need  not  be  conatant  in  the  aenae  ot  a  dally  oc- 
cnpaucy  or  use.  auch  uae  la  neceeearlly  Irreg- 
ular, dependent  upon  the  aeaaon  and  rain  fall, 
and  It  la  aufllclenl  if  It  Is  resorted  to  without 
Inteirnptlon  whenever  necessary  In  the  opera- 
tion ol  the  power.  Comwell  Mfg,  Co.  v.  Bnllt, 
66  Ulch.  SOS,  30  N.  W.  1001- 

A  preacrlptlve  right  to  flow  land  wllhont 
the  payment  ot  dauagea  therefor  la  acquired 
when  the  land  haa  been  flowed  by  Ibe  dam 
twenty  years  conaecutlvely, — that  la.  at  aome 
portion  at  the  year  lor  twenty  years,  doing 
damage  to  It  to  some  appreciable  extent.  Au- 
gusta T.  Uoulton,  TS  He.  281. 

f'luctuatloD  ID  the  height  of  the  water, 
caused  either  by  eitru ordinary,  or  by  extreme 
or  nnuaual,  drouths,  or  by  eicesalve  drafts  upon 
the  water  for  the  uae  ol  the  mill  occaalonally, 
will  not  affect  or  Impair  the  prescriptive  right 
to  flow  land  with  back  water  from  the  dam  to 
tbe  usual  height  acquired  during  ordinary  eea- 
aons  by  the  uninterrupted  use  for  ten  consecu- 
tive years.  Johnaon  *.  Boarman,  es  Wla.  ZCS, 
22  N.  W.  514. 

A  dam  owner,  who  tor  twenty  years  claims 
and  eierclaea  tbe  right  to  raise  the  water  as 
high  as  bis  dam  wilt  raise  it  when  there  Ib  sut- 
fldent  WRter  to  flow  It,  acquirea  a  right  to  the 
extent  af  hia  claim,  which  la  not  affected  by 
tbe  fact  that  npon  reconatmctlon  ot  the  dam 
It  will  maintained  for  a  few  months  at  a  slight- 
ly decreaaed  height  when  It  waa  later  brought 
M  L.  R.  A. 


up  to  the  height  of  the  former  dam.    Norway 
Plains  Co.  V.  Rradley,  G2  N.  H.  86. 

It  It  clearly  nrpean  that  the  dam  breast, 
thro'.igh  a  period  of  twenty-one  yeara  prior  to 
the  time  ol  the  complaint,  has  been  In  fact  un- 
changed, varlatloDS  In  tbe  depth  of  the  water, 
during  the  continuance,  afler  that,  of  the  struc- 
ture at  the  same  height,  may  be  fairly  attrib- 
uted to  the  varying  condition  of  the  strcnoi.  or 
the  evidence  thereof  tn  n  dllference  of  opinion 
aa  to  what  Is  the  ordinary  atage  of  the  water. 
McGoorge  v.  IIolTmBn,  13:1  Pa.  361,  19  All.  413. 

Halntalning  a  mllldam  at  a  uniform  height 
for  twenty  conBeciitlre  years  without  any  claim 
of  damagea  therefor  gives  tbe  owner  a  pre- 
ecrlptlve  right  to  maintain  the  water  aa  high 
aa  the  ilam  will  raise  It,  although  It  has  not 
been  kept  at  that  height  during  all  the  time. 
Ray  V.  Fletcher,  12  Coah.  20O. 

A  prescriptive  right  of  Oowage  may  be  Ob- 
liUned  notwithstanding  that  during  thai  same 
time  the  same  lands  have  been  aubject  to  an 
easement  of  a  canal  for  shipping  lumber,  and 
thereby  the  mills  operated  by  Ihe  power  gen- 
crated  by  aald  fiowuge  have  had  to  be  shut 
down  at  times.     Davis  v.  Brlgham.  28  Me.  391. 

Effect  of  otrner'i   coment. 

The  foundation  of  ■  preacriptlve  right  Ilea 
In  the  use  being  adverse;  ao  that  If  It  began 
under  a  license,  and  the  nature  of  the  use  never 
changed,  nn  preacrlptlve  right  Is  made  out. 

A  right  by  prescription  to  oversow  an  own- 
er'a  land  by  tbe  waters  of  a  mllldam  cannot  be 
acquired  when  based  in  the  origin,  upon  the 
permission  or  vertnl  consent  of  the  owner  of 
the  overflowed  land.  Lane  v.  Uiller,  27  Ind. 
GS4. 

But.  after  the  enjoyment  of  on  easement  of 
oversowing  the  lands  ol  another  tor  twenty 
yeara,  tbe  person  submitting  to  tt  must.  In  or- 
der to  defeat  its  coullnciiDce.  show  that  It  was 
by  license  or  permlaslon  :  and  the  owner  of  the 
easement  ta  not  compelled  to  prove  an  eipreaa 
claim  of  right  to  eharacterlie  the  naer  aa  ad- 
verse. Hammond  v.  Zehner,  21  N.  Y.  118,  A(- 
flrming  33  Barti.  4T3. 

And  enjoyment  of  a  right  to  flow  land  under 
a  leuse  from  one  who  baa  previously  parted 
with  the  title  Is  sundent  color  of  title  to  ripen 
luto  a  prescriptive  right.  Wllklow  T.  LAne,  ST 
Barb.   244. 

License  on  the  part  of  the  landowner  must. 
however,  be  distinguished  from  acquiescence  on 
his  part.  The  former  is  evidence  that  tbe  one 
claiming  the  flowage  right  did  not  posaeu  It  In 
the  absence  ot  the  license,  while  the  latter  !• 
evidence  that  he  did. 

Although  tbe  construction  of  a  dam  may 
have  been  permitted  by  one  riparian  owner, 
auch  fact  did  not  affect  Ibe  adverse  character 
of  Its  nae  aa  against  another  owner  who  did 
not  consent  to  It.  and  a  prescriptive  right  to 
maintain  It  may  be  act|uired  against  tbe  non- 
aasentlng'  owner.  Lynn  v.  Thomson,  IT  8-  C. 
129. 

To  acquire  by  preacrlptlon  tbe  right  to  ob- 
struct a  water  course  and  thereby  Qow  adjoin- 
ing land,  the  nae  must  not  only  be  adverse, 
continuous,  and  uninterrupted,  but  must  be 
with  the  acquiescence  of  the  owner  of  tbe  taud 
flowed.  Bunten  V.  Chicago,  K.  I.  &  P.  R.  Co. 
SO  Uo.  App.  114. 

One  who  haa  tor  over  ten  years,  with  the 
knowledge  and  asscDt  ot  an  adjoining  landown- 
er, been  permitted  to  maintain  and  contlune  a 
flow  of  water  In  a  reservoir  on  the  other'* 
land's  by  means  ot  a  certain  dam.  acquires  a 
preacrlptlve  easement,  snd  may  enjoin  an  In- 
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l«rfercnce  therewlib  by   tbe  othpr.     Alcorn  t. 
Sadler.  Tl  Miss.  S34.  14  So.  444. 

A  BrnnC  of  tbe  rigbt  to  Dow  anotbcT'i  lind 
bj  *  mllldam  will  be  presumed  after  mora  tbna 
twenty  yenrs"  ariiuleacenee  by  the  owner.  Wll- 
oon  V.  WUaon.  IB  N.  C,   C4  Dev.  L.)    104. 


Invatlon  of  rieliti  n 
e  of  B  dam 


TbP  mail 
will  not  Rl' 

Ihnn  ILp  level  at  whl<:h  It  had  been  mniDieiDeu 
ilurlDi:  ILnt  time.      Bussell  v.  Scott.  0  Caw.  279. 

FloWBge  of  land  tor  tbe  alatutory  period, 
and  not  a  mere  malnteaance  ol  a  dam  and  pond 
at  tbe  aame  belgbt  for  sacb  period,  la  requlalle 
for  the  eatabllsbmeDt  of  a  right  of  Qowage  by 
prpHcrlpClaD.  Murray  r.  Scrtbner,  TO  Wla.  228, 
.15  N.  W.  311. 

In  a  suit  Cor  flownge  damnjrps,  the  Talldlty 
ot  B  deti'nae  of  prescriptive  rlgbt  la  Dot  to  be 
determlaed  by  nacerCalnlng  bow  long  the  dam 
haa  lieen  In  existence  or  by  Ihe  plalm  the  party 
niakea  during  tbe  period  ot  preacrlptlon.  The 
question  la  not  how  high  the  dam  la,  but 
wbetber  Ihe  water  haa  been  held  the  requisite 
period  ao  high  as  to  affect  the  land  flowed  as 
Injurlouiily  as  It  doea  at  the  time  of  aald  ault. 
Cbamley  t.  Shawano  Water  Power  tt  River 
Impt«T.  Co.  109  Wl*.  seS,  U  L.  B.  A.  6B&.  86 
N.  W.  B07. 

The  eilateoce  of  a  dam  la  not  notice  to  a 
landowner  of  a.  claim  to  flow  bis  property  to 
the  height  of  the  dam  ao  aa  to  confer  a  pr«- 
Bcriptlve  right;  bot  tbe  Bowage  muat  be  kept 
Dp  daring  the  preaorlpUve  period  without  con- 
troversy and  ao  frequently,  and  for  ancb  a 
length  of  time,  that  the  landlord  may  ondei- 
atand  from  obaervaClon  the  extent  of  tbe  right 
claimed.     Oriffln  v.  Bartlett.  66  X.  U.  110. 

The  conatnictlOQ  of  a  dam  and  th«  pending 
back  of  the  waten  of  ■  stream  for  a  period 
■ufllclent  to  eatabllah  a  preserlptlre  right  give 
DO  graater  prlvllece  than  that  which  tbe  party 
so  doing  haa  exerclaed  during  that  tlDia ;  and 
where,  tor  aeveral  years,  the  wster  was  penned 
back  only  to  a  small  extent,  and  only  daring 
two  or  Ibres  montba  ol  the  year,  and  at  a  time 
when  the  water  waa  high  and  from  which  no 
Injury  waa  Inflicted  upon  the  lower  awnera,  the 
Ijraacrlptlve  rigbt  acquired  la  Umltsd  to  the  aae 
made  of  the  water  during  those  yeara.  Uc- 
Keebnle  v.  McKeyes.  10  O.  C.  Q.  B.  87. 

Tbe  extent  of  land  subjected  to  a  flowage 
eaaament  by  prescription  la  determined  by  the 
land  actually  flooded,  and  not  by  the  height  of 
the  dam.  If  a  certain  right  has  been  acquired 
with  a  leaky  dam,  no  right  Is  thereby  acquired 
(0  rapalr  It  and  thereby  Increase  the  flowage. 
Uttti  T.  Domey,  20  Pa.  619. 

Boards  that  are  necesaarlly  used  on  a  dam 
In  aeasons  of  low  water  so  as  to  Increaae  the 
water  In  the  pond  wltbont  overflowing  the 
landa  above  and  used  at  Intervals  only,  cannot 
gain  the  right  to  keep  the  dam  at  the  height 
which  they  r^se  tt  If  that  will  make  tbe  level 
ot  tbe  water  upon  tbe  upper  lands  higher  than 
maintained  tor  the  period  of  twenty  year*. 
Carlisle  t.  Cooper,  19  N.  J.  Eq.  286. 

The  extent  of  tbe  right  to  flow  land  of  an- 
other, acqalred  by  adverse  user,  la  not  deter- 
mined by  the  height  of  the  dam,  but  Is  com- 
mensurate with  the  actual  enjoyment  of  the 
easement  aa  evidenced  by  tbe  height 
tbe  land  ot  the  owner  of  the  aervlent  tenement 
was  habitually  ot  uauaJly  flowed  daring  tbe 
period  of  prescription.  CarllMe  »,  Cooper,  21 
N.  J.  Bq.  5T6, 

Tbe  period  requisite  to  presume  a.  grant  to 
maintain  a  dam  raising  the  water  of  a  straam 
to  a  partlcnlAT  height  dOM  not  begin  *-  — 
60  L.  R.  A. 


while  tbe  dam  la  In  the  coarse  of  erection,  dur- 
ing which  the  wster  la  kept  raised  tiy  a  tem- 
porary dam,  bnt  begins  to  run  only  wheo  tbe 
permanent  dam  Is  ao  tar  completed  as  to  an- 
swer tbe  purpose  tor  nhlch  It  was  Intoidcd. 
Brnncb  v.  Doane.  17  Conn.  402. 

Tbe  niBlntenaacB  of  a  dam  at  a  certain 
beieht  tor  twenty  years  will  not  give  tbe  right 
to  ralae  tbe  water  to  tbe  top  of  the  dam,  to 
the  Injury  of  upper  proprletora.  If  It  haa  not 
been  maintained  at  that  height  during  that  pe- 
riod.    Stiles  V.  Hooker,  7  Cow.  Seo. 

Malnlalnlng  Baabboarda  on  a  dam  only  St 
times  of  low  water  for  twanty  years,  so  as  not 
to  Bow  the  water  back  upon  the  land  at  as 
upper  proprietor,  will  not  give  a  right  to  main- 
tain such  boards  at  all  times  of  the  jear,  when 
the  effect  may  be  to  flood  tbe  upper  land  at 
"mea  Of  high  water.  Uarcty  v.  Sholta,  29  N. 
.  34fl. 

Prescription  aa  the  foundation  of  the  rigbt 
of  a  mill  owner  to  overflow  the  land  of  another 
depends,  not  upon  the  hel^t  of  the  dam.  bal 
upon  the  height  of  the  water,  as,  until  the  wi- 
ter  Is  raised  so  «■  to  Inflict  damage,  no  right 
of  action  cxlata  therefor,  and  not  nntU  thee 
does  any  preicriptlon  begin  to  nm.     Etitivton 

Bennett,  60  (ia.  286. 

No  easement  Is  acquired  to  overflow  the  landi 
anotbt-r  by  the  maintenance  ot  a  dam  and 
pond  at  the  same  height  and  bead  for  tbe  re- 
quired statutory  period  wblcli  will  defeat  so 
action  tor  damagea  thenfrom,  where  the  (low- 
age  baa  not  existed  tor  auch  period,  bat  has 
gndually  come  abont  by  •ccumalatlons  aad 
otwtruetlona  In  the  stream  cansed  by  the  main- 
tenance of  such  dam.  Uumj  v.  Bcrlbner,  J* 
Wis.  602,  43   N.  W.   S49- 

Tbe  leugth  of  time  for  wblch  a  dam  haa  been 
liullt  Is  Immaterial  to  the  question  of  a  pre- 
scriptive right  to  flow  land  which  tbe  dam  baa 
not  set  back  water  upon  tor  so  long  a  time  ai 
it  bas  been  maintained,  as  tbe  statute  of  Itm- 
ItBtlona  does  not  begin  to  mn  npon  tbe  claim 
ot  the  landowner  ttnCll  the  Rowing  of  bia  landi. 
Smith  V.  Bum,  17  WU.  328,  84  Am.  Dec.  739. 

A  prescriptive  right  to  overflow  lands  by  a 
mllldam  can  be  acquired  only  by  an  actual  over 
flowing  thereof  to  the  same  lielght  tor  tbe  stat- 
utory period,  and  not  by  merely  maintaining  el 
the  same  height  for  such  period  s.  dam  which 
ml^l.  but  did  not,  uaually  or  constantly  keep 
the  water  at  a  certain  height  because  of  tlie 
condition  of  the  dam  or  tbe  machinery  or  man- 
ner of  use  of  tbe  water.  Sabine  v.  Johnsop. 
83  Wis.  18e. 

But  In  the  Isce  of  all  those  decisions  It  has 
recently  twen  held  by  the  Oeorgla  court  that  It 
la  not  neceaaary  to  maintain  a  dam  at  a  ccnalo 
place,  of  a  certain  height,  and  with  certohi 
privileges  for  tha  full  term  ot  twenty  yean 
without  any  change  In  order  to  obtain  a  pre- 
scriptive rigbt  to  maintain  It,  bnt  tbe  rule  li 
that  the  capacity  of  the  dam  from  its  belgbt 
is  the  measure  ot  the  easement  and  the  party 
baa  a  right  to  repair  bla  dam  and  ttnild  a  bet- 
ter, though  not  a  bl^er.  one.  Whelclwl  v. 
GalneavlUe  t  D.  Electric  B.  Co.  (Oa.)  48  B.  B- 

The  poEseislon  mnat  hsve  htai  against  one 
capable  of  granting  the  right. 

So,  aa  a  grant  by  a  vicar  of  a  rigbt  to  pes 
back  tbe  water  ot  a  atream  so  that  it  Injured  the 
vicarage  bouse  will  not  bind  bla  successor; 
theAfore,  existence  ot  tbe  obstruction  for  twan- 
ty years  wilt  not  Justify  Its  cootlnoanee,  at 
though  it  may  amount  lo  evidence  of  an  incleal 
grant,  when  the  tine  of  lis  constmctlnn  does 
not  appear.     Wall  *.  Nixon,  S  Smith,  aid. 

Where  stste  land  has  been  aobjectcd  to  flow- 
age,  the  term  ot  adretse  pnanaslon  to  estab- 
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nab  a  right  ot  Bowaie  will  begiD  to  run  trom 
Ibe  date  of  sale  by  the  eUte,  and  cot  beCorc. 
Klnaolf  T.  Daggetl.  11  Me.  309. 

The  right  to  OTerOow  lands  by  a  dirm  raay  be 
acquired  b:r  user  thereof  for  twenlj  rears,  al- 
though  during  a  part  of  that  period  the  lands 
were  owned  bj  the  state,  under  a  statute  ot 
llmllalloUB  providing  that  the  llmltatEoua  pre- 
Kcrlbed  ahall  epplr  to  actions  In  the  name  or 
for  the  beneQt  of  the  atate  Id  the  aame  manner 
as  to  artloni  by  private  persons,  vhere  such 
period  expired  before  the  amendment  thereof 
by  liter  atatates  prorldlng  reapectlvely  that  no 
title  bj  adverse  poBsesslon,  prescription,  or  user 
<^a  be  acquired  agalnat  the  state,  and  that 
such  title  can  be  acquired  onlj  by  forty  years' 
advene  poesesalon,  prescription,  or  osec.  Scbeu- 
ber  V.  Held,  47  Wis,  340,  2  K.  W.  770. 

Certain  preaiimptlons  will  be  Indulged  In  old 
ot  the  right. 

Flowing  land  ot  aoDther,  It  long  coDtlnued, 
win  be  presumed  to  be  adverse.  Chalk  T.  Mc- 
Allty,  11  Rich.  I..  103. 

The  enjoyment  of  an  easement  to  send  water 
back  npoQ  the  land  ot  the  upper  proprietor  Is 
presumed  to  be  adverse  until  something  ap- 
pears to  rebut  the  presumption.  Ferrin  v.  Qar- 
Beia,  37  Vt.  804. 

All  (onnal  consideration  ot  the  adverseneas 
of  poaaesHlon  Is  preciaded  In  a  solt  to  establish 
right  to  flowage  right*  by  adverse  posaesalon 
wben  that  Is  done  wltbout  the  eihlbltloo  ot  any 
grant  or  license  from  (be  owner  ot  the  laud*. 
Davis  v.  Brigham,  29  Me.  SSI. 

While  It  Is  doubtful  It  ths  tact  that  preniaes 
have  been  flooded  by  a  dam  tor  about  one  hun- 
dred years  roa^ea  a  technical  advene  pomes- 
slon,  still  it  Is  poasesslou  sufficient  to  give  the 
plaintiff  the  benefit  ot  any  presumption  which 
may  be  indulged  In  to  sapply  defects.  Doeorli 
Pond  Co.  T.  CamplMll,  3S  App.  Dlv.  179,  BO  N. 
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>,  in  a  bearing  on  a  petition  for  an  Injunc- 
tion psstralning  the  reconstruction  of  a  mlil- 
dam,  it  Is  material  that  the  petitioner  and  those 
under  whom  he  clainia  have  submitted  to  the 
grievance  ot  a  mllldam  for  forty  years,  and  he, 
hfmsslt,  bought  his  land  twenty-flve  years  pre- 
viously, when  he  must  have  calculated  the  val- 
ue and  incDnvenienca  of  the  mill,  and  Its  at- 
tendant consequences.  Atty,  Gen.  ea  rel.  Ba- 
son r.  Perkins,  IT  N.  C.  (3  Dev.  Eq.)  S8. 

Where  a  lower  mill  owner  claims  a  pre- 
scriptive  flowage  easement,  hut  bis  enjoyment 
l«  Interrupted  by  alteration  ot  the  marlis  of  an 
upper  owner,  in  the  abaeacs  of  aJlegation  or 
proof  to  the  contrary,  such  trespass,  as  against 
the  lower  owner,  will  be  assumed  to  have  t>een 
conunttted  before  his  occupancy  had  ripened 
Into  right.     Henley  *.  Wilson,  T7  N.  C.  216. 

An  answer  to  an  action  for  Bowing  land, 
which  sets  np  prescription  for  an  easement  dur- 
ing twenty  years  without  showing  that  It  was 
adverse  will  be  aufflclent  to  allow  evidence  of 
adverse  ass  it  laane  Is  taken  on  It  instead  of 
the  llllng  ot  a  demurrer.  White  v.  Spencer, 
14  N,  Y.  34T. 


O/ianne  of  persons  or  M«. 

A  right  ot  Bowage  by  prMcrlption  cannot 
be  established  when  the  party  claiming  It  tsiis 
to  show  that  the  occupation  wae  by  himself 
or  some  grantor  for  more  than  fourteen  years. 
although  there  may  be  evidence  that  the  dam 
canting  the  flowage  had  eiUted  more  than 
twenty  years.    Benaca  t.  Bonle,  32  Me.  39. 

Possession  of  mill  property  and  water  priv- 
ileges by  suceeaaiTa  grantees  under  their  deeds 
for  at  ieaat  nine  years  prevloDS  to  the  burning 
ot  tba  mill,  together  with  proof  ol  poMeMloD 
m  L.  R.  A. 


after  the  burning  of  the  mill'  and  o 
by  their  predecessora  In  title,  which  altogether 
smountH  to  twenty  years',  la  sninclent  to  cstflb- 
llah  a  prescriptive  title,  both  by  prescription 
of  seven  years  under  color  of  title,  and,  also, 
by  twenty  years'  adverse  possession  under  the 
statute.     Cook  v.  Winter,  RS  Ga.  269. 

The  occupation  of  a  flowage  privilege  nc- 
qnlesced  In  for  twenty  years  by  the  dllferent 
succeeding  owners  of  the  land  out  ot  which  the 
privilege  Is  claimed,  though  there  ehould  he 
twenty  of  them,  and  no  one  ot  them  had  been 

raise  a  presumption  In  favor  of  the  right  to  en- 
Joy  It.  juet  as  strong  and  coDclusive  as  it  but 
one  of  them  had  been  the  owner  ot  the  land 
during  the  whole  of  the  twenty  yeara.  M'Kel- 
lip  r.  Hllhenoy,  4  Watts.  317.  28  Am.  Dec. 
711. 

A  right  of  flowsge  msy  be  obtained  by  pre- 
scription, even  though  during  the  prescribed 
twenty  years  the  location  of  the  dam  has  been 
changed  to  another  bat  on  the  same  mill  site, 
as  right  by  preacrlptlon  should  be  regulated  by 
such  a  construction  as  a  grant  would  receive. 
It  being  founded  npon  a  presnmptlon  of  grant. 
Btackpoie  v.  Cart  Is.  32  Me.  383. 

Repairing  or  rebuilding  operations  during  a 
time  when  a  dam  owcer  Is  unavoidably  pre- 
vented trom  eierclslng  flowage  rights  Is  evi- 
dence ot  his  Intention  to  maintain  that  flowage. 
and  wilt  not  lotertere  with  bis  acquisition  of 
flowage  rights  through  adverse  posseaalon  tor 
twenty  years.     Wood  v.  Ketley,  30  Me.  4T. 

A  prescriptive  right  to  flowage  will  be  de- 
termined by  tbe  use  ot  wster  flowed  to  a  cer- 
tain  height  and  continued  tor  a  certain  time 
dnring  each  season  for  the  working  ot  the  mills 
to  the  damage  ot  the  lands,  and  not  by  whether 
or  not  tbere  was  more  than  one  dam,  or  by 
whom  the  different  dams  were  erected.  Davis 
V.  Brigham,  20  Me.  S91. 

If  for  ten  years  prior  to  the  coiomencement 
ot  the  suit  the  mllldsm  and  water  have  lieen 
keiit  up  and  maintained  at  the  same  height, 
and  no  greater  damage  has  beeu  occasioned  by 
reason  ot  the  dam  and  backwater  cansed  by  It 
otter  the  dam  was  rebult  than  before,  then  the 
plaintiff  may  not  recover  for  tbe  Injury.  In 
view  of  Wis.  Laws  1882,  chap.  184.  barring  «ti 
action  tor  the  recovery  ot  domagea  tor  the 
flowing  of  lands  by  a  mllldam  after  ten  years. 
Junssen  v.  Lammera,  2B  Wis.  88. 

Although  there  be  changes  made  in  a  dam 
to  facllllato  the  running  of  lumber,  with  tbe 
consent  ot  tbe  partlea  In  posseaalon  and  with- 
out Interrupting  their  occupancy,  there  Is  not 
on  Inl»rnptIon  of  the  adverse  use  ot  tbe  land 
on  which  tbe  dam  stands  affecting  the  running 
ot  the  statute  of  limitations.  Pioneer  Wood 
Pulp  Co.  V.  ChandOB.  78  Wis.  S2il,  47  N.  W.  661. 

Bat  a  coQtlnuoua  use,  by  the  aid  of  three 
BQCcesBlve  dams,  ot  a  stream  for  propelling 
machinery,  cannot  give  a  prescriptive  right  to 
throw  hack  waters  on  the  lands  of  apper  pro- 
prietors, where  the  last  dam  only  has.  (or  leas 
than  the  statutory  period,  caused  a  refluenee 
upon  such  land.  Wright  v.  Moore,  8S  Ala.  098, 
82  Am.  Dec.  1S1. 


3.  Batatt  of  righi. 


When  A  right  to  Bow  uppei 
prescription  only.  Its  extent  Is  measure 
actual  enjoyment  of  tbe  easement,  no 
height  of  tbe  dam  maintained  but  i 
full,  nor  by  the  claims  ot  the  mill  oi 
translated  Into  actual  use.  Homer  t.  I 
86  N.  J.  li.  30T. 

While  tlw  height  and  capacity  ot  a 


a  by  the 
lot   kept 
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Mar.. 


n  cnmmoD  lnKrument  nherewllh  to  meaaare 
the  extent  of  a  water  rlgbt,  other,  moaumeula 
ma;  be  and  often  are  adapteil.  Town  t.  Faulk- 
ner, se  N.  H.  ass. 

The  height  of  a  dam  Is  not  the  meaiure  of  ■ 
right  to  flow  tanda.  bnt  the  actual  extent  of 
Ibe  Dowase.    QHIBd  t.  BartleU,  59  N.  Q.  119. 

Ftaabboanla  ronatllute  a  part  of  (be  dam, 
■od  measure  the  helsbt  to  which  the  water  ma; 
be  ralaed.  Anioekeag  Ufs.  Co.  v.  Worcester, 
00  N.  H.  623. 

The  preauEnptloD  of  a  irant  arlaloi  from 
Ions- continued  use  of  anotber'a  land  for  tlow- 
age  npplles  to  the  land  occupied,  and  not  to  tbe 
dam.  Mctieorie  t.  Uoffman,  133  Pa.  381,  19 
All.  413. 

It  la  the  belcbt  of  the  water  aa  ordlDarll; 
kept  In  the  dam  when  kept  In  repair  as  dama 
are  kept  lor  proQtable  and  economical  use,  that 
will  Bi  Ihe  height  acquired  by  prescription. 
Carllale  t.  Cooper,  19  N.  J.  Bq.  366. 

Tho  amount  at  ttowase  which  a  mill  owner 
maj  claim  by  preacclptlon  la  that  ordlnarll?  re- 
hIIIdk  when  the  dam  la  In  good  condlllon,  un- 
alTected  ]>j  the  change!  of  the  aeaaona  or  tbe 
il  Ieak>se  of  the  dam.     Voter  r.  Bobba, 


.    10. 


crlptlre 


right 


bright  of  water  which  tbe  dam 
1*  cnpable  of  maintaining  when  tight.  JacfcaoQ 
V.  HarrluElaa.   2  Allen,  212. 

The  right  acquired  by  penning  back  water 
of  a  Btreim  for  twenty  yeara  [a  limited  by  Ihe 
character  of  tbe  user,  and  the  dam  cannot  be 
aubaequentiy  ralaed  eo  aa  to  pea  back  tbe  water 
at  a  greater  belgbL  UcNab  t.  Adamaoo,  6  U. 
C.  Q.  U.  100. 

One  who  baa  acquired  a  preacrlptlve  right  to 
flow  tbe  land  of  another  la  not  entitled.  In  the 
opentlon  of  nn  additional  mill  by  Improved 
nuchlnei7.  to  flow  tbe  laud  In  a  different  man- 
ner or  tor  a  longer  period  than  he  bad  pre- 
Tloualy  done,  although  In  to  doing  he  does  not 
ralae  the  water  aboTe  the  height  of  the  an- 
cient dom.     Grimn  v.  Bartlett,  DS  N.  ~    """ 


mill  1 


e  tbe  b 


1  of 


hia  flowage  easement  obtained  by  preacriptloi 
on  tbe  land  of  an  upper  owner,  except  by  being 
liable  for  damages  fur  any  Increased  burden 
Impoaed  within  twenty  yeara,  for  (anttm  prs- 
(Crtplam  gaafKiiin  pottciawm  llmlta  bU  rights. 
Powell  r.  Laah.  M  N.  C.  4S0. 

Where  flaahboarda  bave  been  maintained  on  a 
lower  dam  lor  more  than  twenty  yeara,  being 
removed  on  complaint  of  (he  upper  mill  owner, 
only  aufflclently  to  prevent  Interference  with 
tbe  upper  mill  wbeel,  a  preacrlptlve  right  to 
maintain  them  has  been  acquired,  limited  only 
by  Ita  non-Injury  to  the  upper  mill.  Hall  v. 
AnBd>ury.    40    N.    T.    ei2. 

Tbe  adverae  flowing  of  land  during  the 
moDtba  from  October  to  June  will  not  give  a 
prescriptive  right  lo  flow  from  June  to  October. 
Griffln  T.  Bartlett,  5S  N.  H.  110. 

TVhen  premlaea  above  a  dam  are  continuously 
overflowed  during  three  montba  of  the  year  for 
(he  purpose  of  floating  loga,  although  during 
other  montba  the  land  la  not  overflowed,  tbe 
naer  after  flfteen  years  will  ripen  Into  bji  ease- 
ment by  adverse  possession  for  those  montha. 
Swnn  V.  Uuncb.  6&  Minn.  600,  SE  L.  R.  A.  74S, 
67  N.  W.  lo:!2. 

One  having  a  prescriptive  r<gbt  to  maintain 
a  mllldam  at  a  given  height  bar  no  right  to 
ralae  (bat  height  to  the  Injury  of  tke  property 
of  others.  Anderaon  v.  Hnhble,  93  IdI  DTO,  4T 
Am.  Kep.  394. 

An  eeeement  to  overflow  tbe  land  0^  arotber 
by  maintaining  a  mllldam  at  a  certain  bright 
■  unnoi  be  acquired  by  prescription  unless  mrln- 
taln^  at  that  height  for  tbe  entire  period  of 
no  L.  R.  A. 


twenty  yeara,  altboncli  the  dam  may  hare  been 
In  ezlatence  at  a  lower  level  for  chat  period. 
ToBtlethwalte  v.  Payne,  8  Ind.  104. 

One  who  baa  acqnlrei)  a  prescriptive  right  to 
maintain  a  dam  and  flow  the  lands  of  another 
will  be  enjoined  from  rnlslng  the'  water  to  a 
greater  height  than  that  at  which  It  haa  been 
maintained  during  tlie  prescriptive  period.  A. 
P.  Cook  Co.  V.  Beard,  IDS  Ulch.  IT,  66  N-  W. 
618. 

There  may  be  aucb  continuity  In  tbe  use  of 
Daibboards  that  (hey.  la  effect,  are  parte  of 
tbe  permanent  atmcture  of  the  dam,  and  by 
such  user  a  right  to  flow  hy  a  permanent  dim. 
to  the  height  of  the  flaahboards.  may  b«  ac- 
quired.   Carlisle  t.  Cooper,  31  K.  J.  Bq.  STd. 

Where  (be  practice  In  tbe  uee  of  a  dam  and 
Its  appendagea  daring  tbe  period  of  acquiring 
a  prescriptive  right  to  flow  npper  land*  hii 
been  to  control  the  height  Of  the  water  In  the 
ponl  In  times  of  high  water  by  removing  Ibe 
gates  and  permitting  the  water  to  flow  off.  tbe 
mode  of  nser  quallfles  the  right  whicti  haa  beea 
acquired  by  prescription.     Jbld. 

The  prescrlpllve  right  of  a  railroad  company 
to  maintain  Ita  embankment  over  a  natural 
stream  aa  originally  conatructed  gives  It  no 
right  to  Increase  the  height  of  snch  embank- 
ment, thereby  preventing  tbe  natural  flow  of 
water  In  a  natural  direction,  and  claim  auch 
Increased  height  aa  a  prescriptive  right,  until 
the  full  term  baa  run  from  tbe  time  of  aucb  In- 
creased height  to  give  •  prescriptive  right. 
Ohio  A  U.  R.  Co.  T.  Elliott,  S4  III.  App.  689. 

A  prescriptive  right  to  raise  waur  la  a 
stream  to  a  certain  atage  la  no  defirnse  to  an 
action  for  damages  to  land  resalting  from  (he 
overflow  caused  by  raising  the  water  atmve  such 
atage.  Tucker  v.  Salem  I'louring  Mllia  Co.  13 
Or.  28,  T  Pac  G3,  16  Or.  SSI,  16  I>ac.  436. 

A  prescriptive  right  gained  by  constmctlng 
a  weir  and  penning  back  the  water  of  a  stream 
la  no  greater  t&an  the  uaer :  and  where,  during 
tbe  lime  of  acquiring  such  prescriptive  right 
no  Injury  la  inHicted  upon  other  riparian  own 
era,  the  prescription  cannot  be  continued  after 
It  flooda  or  Injures  adjoining  londa.  O'Brien 
T,  Knrlght.  Ir.  Hep.  1  C.  L.  718. 

A  prescriptive  right  to  flowage  without  pay- 
ment of  damages  will  not  exist  where  the  dim- 
ages  thereby  occaalont^  commenced  within 
twenty  years,  allhoogb  tbe  dam  may  have  ei- 
lated  for  a  longer  period.  Burleigh  v.  Lambert. 
34  Me.  322. 

But  a  mllldam  which  has  been  maintained 
for  over  sixty  yeara.  and  atands  upon  the  land 
of  the  defendant,  who  has  acquired  the  right  to 
flow  adjoining  lands,  will  not  be  abated,  al- 
though (he  overflow  In  times  of  high  water  ex- 
tends beyond  his  right ;  hat  the  defendant 
ought  to  t>e  permitted  to  hold  and  enjoy  his 
property  until  It  la  taken  away  by  tbe  verdict 
of  a  Jury  or  In  some  statutory  proceeding. 
since  the  rights  of  lbs  complainant  can  be  en- 
forced at  law  as  well  aa  In  equity.  Ronayne  v. 
Loranger.  flfl  Hlcb.  37S,  S3  N.  W.  840. 

And  It  haa  been  held  that  the  right  to  main- 
tain a  dam,  acquired  by  prescription,  may  be  en. 
joyed,  althongb  new  and  Increased  Injurlea  re- 
sult from  Its  enjoyment,  unless  soch  injuries 
are  caused  by  Increasing  tbe  height  of  the  dun. 
Lynn  r.  Tbomson.  17  a.  C.  129. 


4.  Prevmlton  and  > 


I  «/  rlpkt- 


An  adverss  holding  which  would  eveutnaily 
ripen  into  a  prescripUve  right  to  flow  lands 
may  t>e  Interrupted  In  other  ways  (ban  hy 
briuglng  suit.  Shearer  t.  Itlddleloa,  SB  Hlcb. 
621.  aO  N,  W.  7ST. 

Bar  s  mer*  assertion  that 


t  la^dl*  bebw  nrt 
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BiS 


chilleDKed  tbe 
I  flow  tbe  otber 
at  tbe  land  for 
!  conaldered  Rd- 


ttttei  to  ualawtui  BonitEc 
with  th*  raonliiB  of  tbe  preacdptlre  period,  no 
alteratloD  bavInK  been  made  Id  the  dam  durlni 
tboie  yearB.  UrCeorge  t.  Hoffmnn,  133  Pa. 
S81,  la  All.  413. 

A  preKrlptlve  right  o(  (lowoge  cannot  be  pre. 
tupied  when  tbe  owner  o(  the  serrlent  eitatc 
contlnnKllr  realited  tbe  eirrclie  ot  the  right. 
hthJ/b  Vall«r  8.  Co.  T.  McFarlan,  SO  H.  J.  Eg. 
180. 

Adrerae  and  ezeluilve  poisealon  ot  a  right 
«t  flowage  tor  twenty  ;ean  does  not  prore  coc 
«InriTely  a  preaumptlTe  grant,  ai  tbe  time  iboul 
be  taken  as  eTldence  and  not  aa  a  bar.  That 
tbt-  claim  ot  iLgbt  wsa  conteated  may  be  ahown 
to  rebQt  the  gntnt.  NUhola  ▼.  Aylor,  7  Iielgh. 
UG. 

In  Haag  t.  Delorme,  80  TTIa.  BSl,  It  la  aald 
that  the  Intarroption  of  tb< 
order  to  prerent  tbe  acgnlBltlon  of  tbe  privilege 
by  preicrlptlon  may  be  by  dlaaelsln.  or  fraud. 
or  any  other  meaua.  although  a  merely 
porary  or  accldenlal  laterruplion  becnuae  of 
dry  weatber,  waahlng  out  of  the  dam,  niicvaal 
ty  for  lepalra.  and  th«  like  will  not  atop  thi 
ruonlag  of  the  pFeacrtptlon  If  there  be  no  In 
tent  to  abandon  the  eaaemeat. 

When  a  peraon  haa.  by 
daoiugea  and  for  attatement 
ligbt  of  the  owner  of  a  dam 
Ian  da,  the  uae  and  enjoyment 
pnrposea  of  tlawBa:e  may  not 
verac,  exclualve,  and  nn Inter 
create  a  risftt  under  the  atalute  of  UmltatloDa. 
CobD  T.  Smith,  38  WU.  SI. 

One  aued  for  Injuring  a  mill  by  meaua  of  a 
dam  which  penned  bai'k  the  water  on  the  wheel 
ll  not  entitled  lo  have  the  Jury  Inatructed  that 
tbe  mill  owner  cannot  complain  becauae  the 
dam,  aa  originally  built,  haa  eilated  for  more 
than  twenty  yeara,  when  It  appears  that  with- 
in that  time  It  had  not  been  peaceably  ac. 
iguleaced  In,  but  tbat  aggrlcTed  parties  bad  act- 
ually broken  It  down.  Trenton  Water  Power 
Co.  T.  B*ff,  86  N.  J.  U  335. 

A  preacrlptlve  right  to  maintain  flaabboatds 
on  a  mllldam  cannot  be  acgnlred  wbcn  they  are 
taken  down  wbeneTcr  complained  ot  by  un  up. 
per  mill  owner.  Sumner  v.  Tlleaton,  7  Pick.  las. 

Tbe  flooding  by  a  mill  owner  of  an  adjoining 
owner'a  land  la  not  under  Dn  advene  right 
wblcb  nltlmately  ripena  Into  title  by  preacrlp- 
tlon,  when  It  la  ahown  ttkat  at  tbe  reqaeat  ot  the 
Injured  one  be  bad  the  water  In  the  dam  drawn 
Hown  and  offered  to  bay  tbe  rlgbt  ol  Sowing,  for 
tbia  amounta  to  an  Interruption  of  any  adverse 
nae,  and  an  acknowledgment  of  auperlor  right. 
Wllley  T.  Hunter,  ST  Vt.  4T9. 

Uere  Qonuaer  of  tbe  rlghc  to  How  land, 
gained  by  preacrlptlon,  will  not  raise  a  pre- 
Bumptlon  o(  the  abandonment  of  I  ha  eaae- 
ment.     Polaon  v.  Ingram,  22  8.  C.  S41. 

A  prescriptive  right  to  flow  land  with  a  mill 
pond  la  not  lost  by  nonuaer  (or  lexe  than  the 
preacrlptlve  period.  Williams  t.  Nelson,  33 
PiaL.  141.  84  Am.  Dec  43. 

A  preacrlptlve  right,  acquired  by  unlnter. 
mpted  adverse  nser  for  the  requisite  time,  to 
OTerflow  landa  by  «  mllldam,  cannot  be  loat  by 
any  worda  or  acknowledgment  of  the  mill  owner 
to  the  contrary,  tor  tbe  preaumed  grant  haa  all 
tbe  force  and  validity  of  an  actual  one.  Weed 
*.  Keenan,  60  Vt.  T4,  13  Atl.  804. 

Whether  or  not  a  right  to  flow  laoda  ac- 
quired by  preacrlptlon  haa  been  abandoned  by 
nonuaer  does  not  depend  upon  the  lengtb  of 
tbe  nonoser,  but  la  a  qneatlon  of  fact  to  be 
determined  from  the  surrounding  clrciim- 
alanccs.     Parklna   T.   OuDham,    8    Strobb.    L. 

M  L  S.  A. 


The   prescriptive 


right  to  Bow  land  for  tlie 
power  for  tbe  operation  of 
a  mill  la  not  eiUngulahed  by  the  owner  of  tbe 
aervlent  tenement  gathering  timber  from  the 
land  flowed,  unless  auch  act  Is  tnconalatent  with 
the  easement  ao  aa  to  eonatltuta  an  advert* 
user.     Polaon  r.  Ingram.  22  S.  C.  541. 

Tlie  mere  tall u re  to  exercise  tbe  rlgbt,  ac- 
quired by  prescription,  to  flow  lands,  during 
whli'h  time  tbe  owner  ot  the  servient  estate 
cultivated  them,  does  not  set  In  operation  tbe 
atatute  of  llmllatlana  agalnat  the  easement,  aa 
such  poBaessloa  for  the  purpoae  of  cultivation 
was  not  Incoualatent  with  It.  Parklna  T.  Dun- 
ham, 8  Htrobb.  li.  224. 

After  a  mill  owner  haa  acqnlred  by  prescrip- 
tion an  eaaement  of  Bowage,  no  ceaaalloa  In 
the  use  of  it  will  extinguish  It,  unleia  the  ces- 
aatlon  be  continued  uninterruptedly  for  tbe 
(nil  period  ot  twenty  years,  or  It  be  commenced 
or  continued  under  sach  circumstances  aa  to 
evince,  unmistakably,  an  Intention  of  tbe  mill 
owner  to  abandon  the  right,  nnd  aa  to  also 
imptloD   of  it  by  blm. 


Powder  iJIg.  Co.  41  N.  J.  Ii:q.  447,  5  Atl.  TSu. 

A  dam  owner  will  lose  all  hla  claim  to  exist- 
ing prescriptive  flowage  rights  by  entering  Into 
a  contract  with  tbe  other  riparian  owncra  to 
maintain  hla  dam  at  a  apeclSed  belghl.  and 
Ibua  be  exempt  from  liability  for  eubalantlal 
damagea  tor  flowage  cauaed  by  hla  dam  :  and 
tbe  covenanta  of  hla  contract  will  not  be  held 
dependent  on  hla  pre-existing  rlgbts.  Stlnson 
V.  Gaidlner,  83  Me.  " ' 


right    t 


Intaln    i 


of     I 


llelent 


^ght  to  set  back  the  water  into  a  lake,  being 
'quired  by  prescription,  la  not  loat  by  all 
'am'  nonuaer,  as  the  mere  aaspcnslon  ot  tbe 
:erclae  ot  a  right  la  not  aufficlent  to  eslab- 
inteatlon  to  abandon  it.  Hall  v.  State. 
■2  App.  Dlv.  380.  T7  N.  T.  Bupp.  282. 


tiah 


When 


uninterrupted  adve 
prescriptive  right  to  maintain  a  dam  and 
flume  upon  another's  premlsea,  be  docs  not  lose 
It  by  subsequently  aaking  and  receiving  a  11- 
cense  frop"   the  landowner.     Perrin  v.  Garfleld, 

;iT  vt.  aoi. 

The  admission  ot  a  mortgagor  In  posaesaira 
tbat  be  doea  not  hold  the  right  to  dam  water 
back  on  adjoining  property  adversely  la  bind- 
ing on  tbe  mortgagee.  Betts  v.  Davenport,  8 
Oonn.  286. 

In  an  action  agaloat  a  riparian  proprietor 
by  another  riparian  proprietor  for  damagea 
wblcU  bnve  resulted  from  the  backing  of  water 
upon  the  land  ot  tbe  plaintiff,  by  means  of  a 
dam  which  tbe  defendant  clalma  a  right  by 
prescription  to  maintain,  the  defendant  haa  tbe 
burden  ot  proving  that  hla  ff-lghc  by  prescrlp. 
tlon  haa  not  been  lost  by  the  adverse  poaaea- 
slon  of  tbe  plaintiff  and  those  under  whom  be 
claims.  It  seema  that  tbe  rule  would  not  be 
tbe  same  In  a  case  where  the  detendaut 
claimed  the  right  to  maintain  the  dam  by  vir. 
lue  of  an  eipreas  grant.  Ubodea  T.  WhItC 
bead,  27  Tex.  304,  a4  Am.  Dec.  G31. 

t.  ^boRiIaniHeiil  d^  HpAts. 

Aa   to  abandonment  ol   preacrlptlve  rigbta,  ass 

The  question  whether  or  not  a  flowage  rlgbt 
ncqnired  by  grant  can  t>e  lost  by  nonuaer  ad- 
mits ot  aome  nice  distlnctiona.  Mere  nonuaer 
Is  not  auBlclent  to  defeat  tbi*  right,  but  uun- 
user  accompanied  by  adverae  user  on  tbe  part 
..  ...  ^  ^^^  servient  tenement  will  ac- 
complish that  resulL 
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An  «uem»Dt  created  by  giBnt  ol  (be  right 
to  rtlM  a  dam  Hnd  chpck  the  water  runnlni 
ttirongb  land  ao  aa  to  Qow  It  will  be  lost  bf 
tbe  UD Interrupted  udvcrge  uae  and  occupation 
by  the  landownM,  free  trom  the  eierclae  oI  the 
eaaemenC.  tor  the  prescrlplWe  fer]aa  under  a 
claim  of  title.  Ciumdler  v.  JaiOalca  Pond 
Aqueduct  Corp.   123  Uaaa.  544. 

Cut  uouuaer  for  twenty-one  ;eBrs  ol  a  flow- 
age  easement  trill  not  neceaurllj  ralae  a  pre- 
aumptloD  ot  Ita  extlngulabnient,  unlesa  there 
haa  been,  ud  tnierim,  some  net  done  by  tbe 
owner  at  the  soil  adverae  to  tbe  existence  ot 
the  rlghl.  Buekholder  T.  Slgler,  T  Watts  k  8- 
154. 

A  deed  ot  a  right  to  overSow  tbe  land  Of  tbe 
grantor  la  not  a  mere  revocable  llcenae.  bat 
1b  an  easement  which  nothing  abort  ot  an  absD- 
donmenc  for  twenty  yeara,  or  a  reeoDveysnce, 
would  eauae  to  revert  to  aneb  graDtor.  P&t- 
teraon  v.  Sveet,  8  111.  App.  550. 

A  right  CO  flood  adjoining  land  by  a  mill 
pond,  when  created  by  eipreaa  grant,  and  not 
arising  Trom  prescription,  la  not  lost  or  im- 
paired by  nonuaer  or  auapenslon-  Uower  T. 
HuteblDiOD.  D  Vt-  242. 

The  owner  ot  a  privilege  to  Sow  lands  ot 
another  does  not  loae  auch  right  by  adrerae 
user  on  the  pari  of  Its  gnuiCar,  aoch  user  con- 
slBtlng  In  tbe  lessor's  eiclualiely  using  the 
land  in  tbe  paitartng  of  bla  cattle,  aa  sneh 
use  la  not  incoDilalent  with  tbe  privilege 
granted.  Smith  v.  Moodua  Water  Power  Co. 
35  Conn.  3S2. 

The  right  to  malnlala  a  dam  ot  *  certain 
height  Is  lost  where  It  waa  lowered  2  feet  and 
kept  In  that  atate  for  thlrty-elgbt  yeara:  and 
It  cannot  bo  reatared  to  the  former  height  as 
agaloal  an  upper  mill  proprietor,  who,  during 
such  period,  haa  acqalred  a  rlgbt  to  use  tbe 
water  wllbout  back  Qowlng,  which  would  re- 
sult from  an  iDcreased  height  of  the  dam.  Haa- 
ard  T.  Boblnaon,  3  Mason,  273,  Fed.  Caa.  No. 
0,281. 

The  rlgbt  of  flowage  will  be  lost  wben.  by 
reason  ot  the  remoral  of  the  artiflcUl  barrier*, 
tbe  water  baa  receded,  and  tbe  land,  thua  dla- 
encumtwred,  remalna  In  tbe  exclusive  adverse 
possession  of  the  owner  thereof  tor  a  period  of 
twenty  years.  Hntbome  v.  aciDSon,  12  Me. 
183,  28  Am.  Dec.  16T. 

The  rlgbt  to  keep  np  ft  pond  and  flow  land 
Is  eitlDgulshed  by  tbe  conslTuct' 
further  up  the  stream  and  on  port  ot  the  land 
flowed  by  tbe  pond,  which  rendered 
to  let  tbe  water  out  ot  tbe  pond  In  ordi 
operate  the  upper  mill,  the  pond  not  tielnfE 
■gain  raised  except  oceaaloaally  for  the  par- 
poee  ot  Qowlng  rice,  both  of  the  mills  ttelug 
thereafter  opeiated  b;  means  i  ~ 
ducted  through  artificial  canals 
structlon  of  thi^  upper  mill,  wben  the  mil) 
owner  attempted  to  again  raise  tbe  pond  for 
the  purpose  of  operating  tbe  lower  mill.  Tay- 
lor V.  Hampton,  4  McCord  L.  06,  IT  Am.  Dee. 

Altbouii'b  a.  grant  to  erect  a  dam  Is  without 
limitation  as  to  height,  the  grantee  will  not 
be  permitted  to  raJse  Its  belgbt  years  after  Its 
erection,  during  which  other  mills  have  been 
erected  on  the  stream  above,  but  will  be  con- 
sidered to  bive  lost  such  right  by  nonuser. 
Sherwood  v.  Burr,  4  Day,  244,  4  Am.  Dec.  211. 

The  right  to  an  easement  to  back  water  upon 
the  lauda  of  another  by  the  erection  of  a  mllt- 
dam  may  be  lost  by  abandonment  or  forfeited 
by  ngnnser:  but  the  forfeiture  will  not  be  In- 
curred unleaa  the  nonuser  be  for  o  period  suC- 
fldent  to  raise  a  presumption  of  a  release  or 
abandonment.     Wlnbam   y.   KcOulre,     01     Qa. 
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The    privilege    appurtenant    Co    one    mill,    ut 
nintalnlng   a   dam    to    a   height    Injurlona   id 
I  upper  mill.  Is  extinguished  by  unlly  of  pas- 
sslou,    where  such  privilege   whs  dlaused   be- 
fore (be  unity  ot  posaesalon,  and  not  rerlved 
during  It-    Baxard  v.  Boblnarai,  3  Mason,  ZT2. 
Fed.  Cos.  No.  6,281. 

That  a  mill  owner  haa  lowered  tbe  outlet 
ot  his  pond  so  (bat  he  can  In  dry  seasons  draw 
vater  lower  than  before,  whereby  meadow 
lands  formerly  flooded  have  boen  drained  ao 
that  buy  can  be  gathered  thereon,  does  not  de- 
blm  of  the  right  to  flow  such  lauda  In  wet 
ns,  where  the  belgbt  of  (he  dam  has  not 
been  lowered,  and  for  over  fifty  yean  he  lias 
rdsed  the  right  ot  holding  back  tbe  water 
the  height  of  the  dam.  Backlin  v.  Truell. 
64  N.  H.  122. 

A  partition  l>y  tenants  In  common  of  prop- 
t;  on  which  there  had  been  a  mill  privilege, 
bat  tbe  dam  of  which  tvaa  taken  down,  by  an 
Instrument  which  provides  that  neither  the 
creator  nor  bla  heirs,  nor  any  person  ctalmiDg 
!rom  or  under  him  or  (hem,  aball  have  any 
'Ight  or  title  to  the  aforesaid  premises  or  their 
appurtenances  or  to  any  part  or  parcel  there- 
of, will  extlngulab  the  right  of  flowage.  Ham- 
ilton T.  Farrar.  128  Maaa.  492. 

Tbe  liability  ot  the  owner  of  a  new  Billl- 
dam,  erected  In  place  ot  an  old  one  at  no 
greater  height  than  was  permitted  In  the  ortg- 
InaJ  grant,  tor  obstractlng  the  wheels  of  a  mill 
above  by  back  water  from  such  new  dam, 
based  upon  the  acquisition,  by  such  upper  milt 
owner,  by  adverse  enjoyment  on  bis  part  and 
nonuser  ot  the  privilege  ot  msintaining  his 
dam  at  tbs  full  height  on  the  part  ot  nch 
lower  dam  owner  tor  a  period  of  twenty  years. 
of  tha  rlgbt  not  to  hare  the  wbeels  of  bis  mill 
obstructed  by  back  water  more  than  Ibey  hive 
been  at  any  time  during  such  period  of  twenty 
years,  depends  upon  whether  or  not  the  new 
dam  ralaes  the  water  higher  than  the  old  daoi 
bad  done  at  any  time  within  twenty  years  t>e- 
fore  the  erection  U  the  new  one,  and.  If  ao. 
whether  that  ralalng  Invadea  the  rlgbla  ac- 
quired by  sucb  adverse  enjoyment  and  nonoaer: 
and  doea  not  depend  upon  the  mere  fact  that 
such  wheels  are  actually  more  obatracted  since 
the  new  dam  was  built  than  at  any  time  during 
the  preceding  twenty  year*.  Uanler  t.  Myers, 
6  B.  Mon.  1S2. 

So  tar  as  a  mill  owner  has  a  right  to  a  certain 
easement  ot  flowage  by  bis  dam,  a  mere  change 
of  tbe  tocAtlon  of  tbe  bulkhead  Is  not  an  aban- 
donment of  the  easement.  Keller  t.  Btoltx,  71 
Pa.  3QS. 

PoEsesslon  for  seven  years  ot  land  aubject 
to  overflow  from  the  backwater  of  a  mllldam 
without  its  having  been  overflowed  to  the  full 
capacity  of  tha  dam  on  account  of  tbe  detect- 
ive condition  thereof  doea  not  relieve  tbe  land 
ot  such  servitude  In  tbe  absence  ot  anything 
to  abow  on  Intention  on  the  part  of  tbe  mill 
owner  to  abandon  his  right  to  ase  auch  dam 
to  Ita  full  capacity.     Uogulre  t.  Baker,  07  Oa. 

Where  the  owner  of  a  mill,  having  the  right, 
aa  against  the  owner  of  an  up-stream  privilege, 
to  tbe  uninterrupted  flow  ot  a  stream  of  water 
tor  tbe  purpose  ot  operating  the  mill,  pur. 
chases,  together  with  a  third  person,  the  up- 
stream privilege,  no  such  unity  ot  title  is  cre- 
sted as  will  merge  and  extinguish  all  former 
or  special  rights  or  privileges  apparteuut  to 
the  mill :  and  tbe  court  eipreesed  tbe  opinion 
that,  had  the  owner  ot  the  mill  become  the 
sole  owner  of  tbe  up-streaia  privilege,  it  would 
not   have  (gitlngulshed  bis  former  rlglitB, — at 
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S.  Right  a»  apafnit   fiubllc  ' 

1.  In  general. 

Bo  far  M  tbe  clan  of  wrongs  noticed  hen 
u«  recarded  Ba  nulaaiiGef^  aee  ths  next  mc- 
eaedliiK  nbdlTlalan. 

A  lettler  on  public  land,  bj  eractluc  a  mill 
thereon,  acgiilrea  no  rlsbt  to  flow  water  back 
OD  other  pDbJIc  land  without  an  eipren  grant 
ol  the  rigbt  from  the  pircramaot.  WllcoioD 
V.  McOhee,  12  111.  3S1.  Hi  Am.  Dec.  409. 

Under  a  atalnte  permitting  a  mnnlelpal  cor- 
poration to  prevent  tbe  encroachment  apon  the 
bed  of  ■  river  flowEnf'  tbrough  Ita  llmlla,  " 
ma;  prohibit  aiich  encroachment  regardleaa 
the  que«tlaa  whether  It  retards  tbe  flow  of 
water  tbroogh  the  anhea  of  a  bridge  erected 
■V  the  elt7,  or  not  Rochester  T.  Osbon,  5 
tdiu.  87. 

Riparian  owners  shonld  not  be  permitted  to 
obHtmct  the  channel  of  a  river  mnnlng  through 
a  popQloua  elt7,  which  Is  sabject  to  cuddeu  and 
eitrsordlDarr  addltloni  (o  Kb  average  volome 
ot  water.     Bochcsler  v.  Erlckaon,  4S  Barb.  62. 

A  right  of  Qowage  over  •  public  hlgbwa; 
cannot  be  obtained  under  a  grant  from  the 
owner  of  the  land  upon  which  the  highway 
mna.    Uonmoutb  v.  Gardluer,  S6  Ue.  2*7. 

A  mill  owner  whose  pond  overflowed  a  high- 
war  maj  be  liable  for  the  cost  of  an  embank- 
meni  erected  along  the  edge  ot  the  pond  to  pro- 
tect the  highwa;.  Andover  v.  Batton,  13  Ilet. 
182. 

Bnt  a  mill  owner  Is  not  liable  for  damage  by 
overflowing  a  bigbwaj  erected  across  lands 
on  which  be  bad  already  acquired  preectlptlve 
flowage  rights,  as  It  Is  not  blS  duty  to  see  that 
ths  road  Is  so  constructed  as  to  atop  the  water 
without  damage  to  Itself.  Aaguata  r.  Uoul- 
ton.  16  Ue.  SM. 

Tbi)  abstraction  of  a  pnbllc  road  by  tbe 
backing  of  water  from  a  mllldam  li  not  an  In- 
dietable  misdemeanor  on  less  done  wllfolly,  nn- 
der  a  atatnte  making  It  a  misdemeanor  to  ob- 
Btmet  a  public  road  by  a  fence,  bar,  or  other 
Impediment,  or  wilfully  to  lulure  or  obstruct 
any  pnbllc  road  In  any  way.  aa  "other  Impedl- 
■Mnt"  means  Impedimenta  ejusdem  gtntrU,  and 
the  offMiM  la  therefore  governed  by  the  latter 
.provision.    Trim  v.  State,  86  Ala.  214. 

Tbe  state  cannot  maintain  an  action  for 
wrongfully  flooding  a  hlgbway  unlea  It  proves 
that  the  lociw  (o  guo  waa  a  pobllc  hlgbway. 
Bute  T.  Hendrlckson,  60  Minn.  BS2,  83  N.  W. 

One  convicted  ot  maintaining  a  nnlaance  by 
obatructlng  a  culvert  over  a  water  coarse, 
whereby  ■  highway  la  overflowed,  and  dis- 
charged DUder  a  lo-calted  saspenslon  of  aen. 
tence  on  condition  tbst  be  pay  tbe  costs,  clear 
and  keep  unobstructed  tbe  culvert,  and  do 
whatever  else  may  be  necessary  to  sbste  tbe 
nuisance,  cannot  afterwards  be  leBrrested  and 
sentenced  to  Imprisonment.  State  v.  Addy,  43 
N.  J.  L.  113,  SO  Am.  Rep.  B4T. 

A  prescriptive  right  cannot  be  acquired  to 
flood  a  public  highway  by  a  mtlldam  so  aa  to 
render  the  way  uneafc  and  Impose  expense  on 
the  manlclpsllty  to  keep  U  In  repair.  Char- 
lotte V.  Pembroke  Iron  Work*,  82  Ue.  891,  6 
L.  B.  A.  828,   IS  Atl.  902. 

One  who  ha  a  obstructed  a  water  course 
which,  though  often  dry,  foimed  a  conduit  of 
rnnnlng  as  well  aa  surface  water,  so  that  a 
highway  crosaed  by  It  Is  made  Intpaaaable  In 
parti  tor  an  adjoining  owner,  may  be  com- 
pelled by  mandatory  Injunction,  even  before 
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anal  hearing,  if  the  proofs  warnt&t,  to  restore 
the  ancient  eondltlona.  Behneltiliis  v.  Bailey 
(N.  J.  Bq.)    18  Atl.  S4T. 

A  londownsr  la  not  Juatlfled  In  building  a 
permanent  dam  across  the  channel  ot  a  natu- 
ral water  course  flowing  through  his  larm- 
whereby  the  water  Is  set  back  and  a  hlgbway 
flooded,  althoagb  the  township  authorities  haw 
constructed  a  ditch  along  the  highway  which 
brings  to  the  water  course,  and  coats  upon  the 
farm,  water  which  would  not  naturally  reach 
It.  TltlBbB-wasnee  Twp.  nighiray  Comrs.  y. 
Sperling,  120  Mich.  4es,  T9  N.  W.  693. 

A  dam  which  causes  periodical  freshets  bs- 
cause  of  a  resolting  Ice  gorge,  to  tbe  damag*- 
of  municipal  highways,  constitutes  a  contlnn- 
log  nuisance,  the  total  abatement  of  which 
may  ba  ordered,  and  a  rebulldtng  prevented  by 
equity,  although  (he  damage  resnlls  from  the 
growth  of  the  city  towarda  tbe  pre-ezlstliv 
dam.  New  Castle  City  T.  Baney,  8  Fa.  Co.  Ct. 
87. 

A  township  may  maintain  On  action  against 
railroad  companies  which  maintain  a  brldg» 
with  Inaufllclent  openings,  whereby  an  tc«  Jam 
Is  caused,  leading  to  the  destruction  of  an  upper 
township  bridge.  Ft.  Covington  v.  United; 
States  &  C.  B.  Co.  8  App.  Dlv.  228,  40  N.  Y. 
Supp.  313. 

Leglslallve  anthorlty  to  \  corpora t'lon  to 
maintain  "such  darns  across  the  A  river  ■• 
they  should  deem  necessary  and  proper  tor  the 
carrying  on  ot  their  said  works"  will  not  an. 
thorlie  the  corporation  to  cause  sucb  a  flowage 
by  means  of  Its  dam  and  flosbboards  as  to- 
carry  off  a  bridge  maintained  by  a  town  as  a 
pnbllc  highway,  and  will  not  free  It  from  lia- 
bility to  tbe  town  for  the  damage  done.  Ilook- 
sett  V.  Amoskeog  Mfg.  Co.  44   N.  H.   lOa. 

A  town  maintaining  a  bridge  across  a  river., 
when  It  la  carried  off  and  destroyed  by  an  un- 
usual quantity  of  Ice  from  water  thrown  liack 
by  a'  dam,  may  recover  from  the  owners  of  the 
dam  for  any  actual  danuge  suffered  by  the 
town  through  the  loss  of  tbe  bridge.    IbU. 

Compelling  a  mill  owner  to  lower  tbe  water- 
In  his  mill  pond  In  order  that  a  municipality 
bound  by  by-law  to  maintain  a,  highway  brldg« 
may  make  needed  repairs  thereto  la  not  a  tak- 
ing of  private  property  lor  public  use  so  that 
compensation  must  be  made.  And,  If  tbe  mu- 
nicipality selects  a  favorable  season  for  doing 
tbe  work, — when  It  can  be  dons  quickly,  and. 
tbe  mill  owner  Is  less  busy ;  if  It  adopta  well- 
laid  and  adequate  plana,  and  prosecutes  Its 
work  diligently ;  and  lowers  the  pond  no  mors 
than  Is  necessary,— It  Is  not  liable  In  damages- 
East  Montpeller  T.  TTheelock,  TO  Vt.  881,  41 
Atl.  432. 

Mill  owners  who  obstruct  a  ford  constltnt- 
Ing  part  of  a  pnbllc  highway  by  tbs  constrac- 
Uon  of  a  dam  snd  the  bsctlng  of  water  so  as 
to  render  It  Impassable,  and  continue  such  ob- 
struction with  knowledga  of  Its  effect  on  tbe 
highway,  and.  on  notification  by  the  overseer. 
send  an  Iniolent  answer  and  continue  tbs  ob- 
struction In  defiance  of  bis  order,  are  guilty  of 
wilfully  obstructing  a  public  highway  wltblu 
Ihe  meaning  of  the  statute  making  such  an  ob- 
struction a  misdemeanor.  State  v.  Baypbaltx, 
32  Kan.  450,  4  Fac.  8S1. 

An  action  for  damage  from  flooding  a  ford 
by  a  canal  corpomtlon  cannot  be  supported  ex- 
cept by  one  who  baa  auRered  aome  apeclal 
damage  thereby.  Zimmerman  v.  Union  Canal 
Co.  1  Watts  k  B.  346. 

A  private  action  for  tbe  abatement  of  a  dam 
nhlch  causes  water  to  flow  back  over,  and  ren- 
der Impassable,  a  ford  constituting  a  public 
highway   may   be  maintained   by  a   landowner 
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Rpcelally  InJareO  by  ttM  eotUiiK  oS  therebr  of 
Ibe  only  meui  of  ucew  to  hli  premlMS. 
Venard  v.  Croat,  S  Kan.  248. 

It  in  DO  deffDse  to  BD  actloD  b^  a  lapsrvlaor 
lor  the  ubstructloQ  ot  ■  ford  In  a  public  road 
by  the  mlalnK  of  a  mlUdam  >o  aa  to  deepen  the 
water  thereat  nod  render  the  croaalDK  more 
-dldlcult.  to  the  lacoDTenlfDce  and  Injur;  of 
•jTheri.  that  the  nwchlnerr  of  tbe  mlir  required 
surh  change  In  order  to  aecure  the  neceasur 
power  lor  Ita  propulalon.  Dlaber  T.  BIchuds, 
S  Ohio  8[.  495. 

Under  a  charier  empowering  a  water  com- 
pany to  niter  the  coune  or  bed  of  eilating 
bigbwaja-  with  tbe  approTal  ot  tbe  aelectmen 
ol  tbe  town,  whenever  It  t>ecame8  neceiury 
or  couTenlent  to  do  50  In  the  conatructlon  and 
■nalntenaoce  ol  Ita  dam  acrosa  a  rlrer,  and  em- 
powering It  to  condemn  landa  tor  that  purpose, 
It  becomea,  by  Implication,  the  duty  ot  tbe 
company  to  do  ao  whenever  the  water*  of  the 
river  raised  by  the  dam  or  Ice  (ormed  thereon 
flow  upon  existing  highways  to  such  an  et- 
lent  SB  to  form  an  obatructlon  to  public  travel ; 
und  It  mnlterH  not  Ihst  the  conBguratlon  ot  tbe 
shore  and  tbe  contracted  apace  ot  the  rlTcr 
lamblns  with  the  pond  In  tbe  production  Ol 
erllaw.     8Ute  *.  Unsalonlc  Waur  Co. 
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s  water  oTcrBows  a  highway  by  reason 
ol  defendant's  dam,  thereby  causing  eipense 
for  repairs,  but  no  Imminent  danger  ot  Irrep- 
arable Injury,  equity  will  not  gnnt  rellel.  ■■ 
the  statutory  remedy  giving  damages  and  proc- 
FBS  of  abatement  abould  be  Invoked.  Rock- 
land V.  Bocklaad  Water  Co.  80  Me.  QQ,  29  AU. 

l!:i|ulty  will  restrain  the  depositing  of  dn- 
ilcrs,  fliag.  etc..  ulong  tbe  banks  of  a  navigable 
stream  by  tbe  riparian  proprietor,  on  Ibe  com- 
plilnt  of  a  municipal  corporation,  when  It  ap- 
pcani  that  its  etreeta  will  be  flooded  thereby. 
Kern  n  ton  t.  8c  ran  ton  ateel  Co.  IM  Pa.  ITl. 
21s  Atl.  1. 

Uut  a  mandatory  Injunction  will  not  be 
granted  to  compel  a  riparian  proprietor  to  re- 
move cinders,  slag,  etc.,  deposited  along  the 
banka  of  a  navigable  rlrer,  apon  the  prayer  of 
a  municipal  corporation,  wben  tbe  evidence  la 
slight  and  unsatisfactory  that  the  water  la 
thrown  thereby  apon  the  public  atreeta.    /Md. 

An  InJuDcllon  will  not  be  granted  at  the  ault 
of  a  city  to  restrain  a  railroad  company  from 
erecting  an  embankment  for  Its  tracka  npon 
an  Island  forming  part  of  Its  right  ot  way,  on 
Ibe  ground  that  Ita  aubatltntlon  for  an  exlst- 
iTig  trestle  would  aubstantlally  add  to  tbe 
height  o(  the  waters  In  flood  time,  where  the 
probability  ot  such  danger  li  not  clearly 
shown.  Ijike  Erie  k  V/.  B.  Co.  1.  Fremont,  84 
C.  C.  A.  826,  S2  Fed.  721. 

n'bete  a  railroad  company  by  the  negligent 
coDSlructlon  of  Ita  roadbed  causes  a  highway 
(0  be  overflowed,  and  by  reason  thenrat  chil- 
dren are  prevented  from  going  to  achool  on 
foot  as  they  had  been  accustomed  to  do.  and 
the  father  of  tbe  children  employs  his  boraea 
JD  conveying  them  to  school,  ha  Is  entitled  to 
recover  again  at  the  company  tbe  children's 
abaj^  of  the  school  fund  lor  tbe  period  dar- 
ing which  (he  highway  was  overdowed.  It  ap- 
pearlng  that  he  would  have  loat  aucb  abare  of 
the  fund  had  his  children  not  attended  scbool. 
If  that  share  Is  less  than  the  value  of  tbe  horse 
feed  which  be  alleged  as  damagea ;  but.  It 
Kreoter.  be  may  recover  the  value  of  the  feed. 
Kablne  A  E.  T.  R.  <'o.  v.  Johnson,  65  Tei.  3H9. 

A  town  compelled  to  build  a  new  road  be- 
cause ot  the  wnsliinB  away  of  a  former  road 
leading  by  the  fnlla  of  a  tlver,  through  the 
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I  Oun  by  a  corporation  acting 
under  ■  charter  conferring  upon  It  the  eidn- 
atve  privilege  of  locking  tbe  falls  In  the  river, 
bar  prohibiting  It  from  obatmetlng  the  road  la 
any  way,  cannot  recover  damagea  from  the  cop- 
pora.tian  tor  the  Oowaga  and  obatmctloa  ot 
the  road,  but  only  tor  eipenaea  Incurred  in 
repalrlnf  and  making  tbs  ro«d  pusBhte.  when 
it  appears  that  the  overflowing  was  only  tem- 
porary, and  conid  not  be  avoided  In  accom- 
ptlshlng  the  objects  of'  tba  charter.  Lebanon 
V.  Olcott,  1  K.  H.  339. 

Tbe  owner  of  A  dim  who  canaea  backwater 
to  All  a  ravine  aeroaa  which  runs  a  pabllc 
highway  la  not  reapooalble  for  tbe  drowning  of 
QUilea  In  such  ravine  by  reason  of  tbe  want  of 
t«palr  of  a  causeway  built  acroea  It  at  tbe 
tlqie  of  the  construction  of  the  dam.  and  which 
made  a  better  highway  at  that  point  than  ex- 
isted prior  thereto,  wheiv  tbe  pnbllc  have  used 
It  tor  some  years  as  part  ot  the  highway,  and 
It  has  been  maintained  and  repaired  tor  a  time 
by  tbe  overseer  of  hlghwaya  of  tbe  road  dis- 
trict ;  since  It  Is  the  duty  of  the  public,  and 
not  ot  ths  dam  owner,  to  maintain  IL  Wsllaea 
V.  Bvana,  43  Kan.  &09,  8  L.  B.  A.  53,  23  I'ac 
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As  has  been  noticed  tmdec  I.  a,  mjira,  the 
backing  ot  water  npon  an  upper  proprietor  la 
regarded  as  a  nulssnce  to  him.  Bat,  la  addi- 
tion to  that,  the  creation  ot  a  pond,  even  on 
one's  own  profierty,  maj  constitute  a  public 
nolsance  which  will  entitle  tbe  public  author- 
ities to  take  steps  to  abate,  or  will  autborlu 
an  Hctlon  on  the  part  of  an  Individual  who  la 
specially  Injured  hy  IL 

It  seems  tliat  a  lost  grant  from  the  state  will 
not  be  preaumcd  la  support  of  any  claim  of 
right  to  continue  a  public  nuiiance,  and  this 
not  merely  wbere  the  nuisance  la  deleterious  to 
health,  but  alao  where  It  obstructs  a  highway 
or  navigable  river.  Folsom  v.  Kreeboni.  13 
R.  I.  200. 

A  public  nuisance  crested  hy  a  mllldam  and 
pond  IB  one  wblcb  alfects  all  wbo  reside  In  the 
neighborhood  and  psas  by  It.  Coulter  v.  Hunt- 
er, 4  Rand    (Vs.)  OH.  IB  Am.  Dee.  720. 

To  maintain  a  public  prosecution  tor  s  nul-. 
aance  In  damming  up  and  stagnating  tbe 
waters  ot  a  creek,  whereby  tbe  air  Is  corrupted 
and  Infected  and  sends  forth  noisome  and  nn- 
wholesome  smells.  It  is  essential  to  allege  and 
prove  that  the  obstruction  placed  in  the  crcdi 
produced  the  stsgnatlon  ot  the  waters  and  cor- 
rupted tbe  air  In  or  near  a  public  hi^way.  or 
In  Bome  other  place  In  wblcb  the  public  huve 
a  special  Interest.  Com.  v,  Webb,  6  Rand. 
(Va.J   T20. 

It  la  said  that  Co  constitute  a  public  nal- 
sance  the  act  done  or  duty  omitted  must  af- 
fect Injurloualy  some  thing  or  right  In  which 
tbe  community  as  a  body  politic  have  a  cotn- 
mon  Interest,  and  the  facta  prodndng  thia  In- 
Jury  and  connecting  It  wlib  such  special  pub- 
lic right  or  interest  moat  b«  alleged  and 
proved.     Ibid. 

A  nuisance  created  by  the  conatmctlon  ot  a 
dam  Is  a  public  one  wbere  the  noiloua  and  un- 
wbolesome   nature   ot   the   waters   collected   la- 
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'  B.C.  N,  8-  4^8,  10  Am.  Rep.  737. 

A  pond  In  a  city  Is  a  public  nuisance,  where 
oul  nnd  malarious  exhalations  arise  from  stag- 
lant  water  and  from  the  sides  and  bed  ot  tbe 
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IKXid  u>  the  water  li  dnwD  off.  and  are  In- 
MnalDed  bj  the  Kceuinulalion  ot  flilb.  nblcb 
no  patille  vlitlaace  can  keep  oat  ot  tha  a  [ream, 
and  wblch  the  dam  retalDi  and  halda.  Yank- 
en  Bd.  Dl  Healtb  t.  Copcutt,  140  N.  T.  12,  S8 
I..  B.  A.  4US,  3B  N.  E.  148. 

And  the  (act  Uiat  a  dam  was  madt  wben 
tbe  water  waa  clean  will  not  prevent  Ita  abate- 
ment as  a  Dulaance  wben,  by  tfae  groirtb  of 
population,  tb«  wUer  baa  become  polluted  bo 
•■  to  b«  a  menace  to  public  healtb.     IW. 

It  IB  no  defense  to  an  Indictment  for  a  nui- 
sance created  bj  s  mlltdam  that  the  defend- 
ant la  In  possession  of  the  premises  ai  e«eal 
for  others,  aJtbongh  that  fact  mlBht  be  consid- 
ered as  a  droumslance  to  millgate  or  reduce  a 
fine  or  o'ber  pnolshment  when  dlscretlonar;. 
State  T.  Bell,  S  Port.   (Ala.)  S65. 

A  at  ate  has  the  right  to  antboriza  the  erec- 
tion of  dams  as  feeders  for  a  canal,  altbouKb 
the  aame  mar  be  a  nuiBBUce  to  persons  living 
In  the  vicinity.     Buller  t.  State,  8  Ind.  IBS. 

An  Indictment  for  creeClng  or  malntBlulng 
a  Dulnance  cannot  be  auBtalned  ngnl 
trustees  for  erecting  a  feeder  dam  a>  part  of 
a  canal,  under  aatborltr  ot  law,  and  without 
an;  act  of  wantonness  on  their  part,  olthDugh 
such  dam  ma;  in  fact  be  a  nulaance, — eapeclal- 
Ij  where  one  ot  tbe  truateea  la  appointed  by, 
■Qd  represents,  the  state.     IbUt. 

So.  a  person  cannot  recover  damages  against 
a  city  acting  under  charter  authority  to 
dertng  Impassable,  by  the  rrecllon  of  a  di 
low  it,  a  ford  BcroBS  a  navigable  river,  the  right 
to  use  wblch  depends  on  the  mere  acquiescence 
ot  the  B.ate.  Auatin  T.  Hall  [Tei.  Clr.  App.) 
b8  3.  W.  479. 

No  length  of  time  can  legellie  a  public  nui- 
sance created  by  the  construction  of  a  dsm 
causing  tl-e  water  to  stagnate  to  the  public 
iBjury.  BUtu  T.  Rankin,  S  B.  C.  N.  S.  438,  10 
Am.  Rep.  T8T. 

The  commonwealth,  as  well  as  Indlvldaals, 
may  prosecute  an  Indictment  agHlnst  the  owner 
ot  a  mllldam  for  keeping  up  end  continuing 
sucb  dam.  if  tbe  aame,  by  (he  stagnation  ot  tbe 
waters  occasioned  thereby,  annoys  the  health 
o(  the  neighborhood,  notwithstanding  such 
mill  and  dam  are  erected  In  pursuant 
■tatote  requiring  a  Jury  to  Inquire, 
other  things,  whether.  In  their  opinion,  tha 
health  of  tha  neighborhood  would  be  annoyed 
by  the  (tagnatlon  ot  tbe  waters,  and,  it  it  ap- 
pears that  such  would  be  the  case,  tbe  court  la 
expressly  prohibited  from  giving  leave  to  build 

■Dch  mill  and  dam.  where,  by  a  1ate~ 

ot  the  same  act.  It  Is  provided  that 
qoest  of  the  Jurors  and  opinion  ot  tbe  court 
shall  not  bar  any  prosecution  or  action  which 
any  person  would  have  had  In  law  had 
act  never  been  passed,  other  than  for 
injuries  as  were  sctaally  foreseen  and 
mated  by  the  aald  jnry.  Com.  v.  Clarke,  I  A. 
K.  Marsb.  3128. 

The  erection  and  maintenance  ot  a  mllldam, 
overflowing    mnch    ground    and    rendering    " 
atmosphere  Impure  and  the   neighborhood 
healthy.  Is  a  nuisance,  rendering  lis  owner 
ble  thereby  to  indictment  at  common  law ;  aud 
such  owner  l«  not  exempt  therefrom 
ot  a  special  act  of  the  legislature  a 
him  to  erect  the  dam  in  question  without  be^ 
Ing  subject  to  tbe  iwnalty  ot  another  act  ot 
legislature,    requiring   owners    ot    mills    to    cut 
down  and  remove  the  standing  or  decayed  tim- 
ber therein,  and  making  an  omission  so  to  do 
an  Indictable  offense.  State  v,  Oalnes,  8  Humph. 
39. 

A  dam  Is  not  subject  to  abatement  as  a  pub- 
lic nnlsance  unless  It  clearly  appears  that  a 
60  L.  R.  A. 


exists  in  which  tbe  dam  la  cbargeBOie. 
and  that  Its  removal  Is  necessary  to  suppress 
That  tbe  stream  Is  fouled  by 
eewage  affords  no  prima  fade  ground  tor  abat- 
ing tbe  Oam,  where  It  la  not  shown  but  that 
the  uulsance  would  remain  after  the  removal 
ot  tbe  stroctaie,  and  possibly  In  a  more  ot- 
fcnslve  state.  Shepord  v.  People,  40  Ulch. 
48T. 

One  constructing  a  dam  upon  bla  own  land, 
nd  thereby  creating  a  pond  thereon  in  a  law- 
al  manner,  la  not  liable  for  the  acts  Of  others, 
rhlch,  without  hia  aid.  so  affect  tbe  dam  and 
pond  BS  to  render  it  a  public  nuisance.  State 
V.  Rankin,  3  S.  C.  N.  B.  43B,  16  Am.  Rep.  T37. 

One  who  maiutalna  a  dam  whereby  no  great- 
er nuisance  Is  created  tbaa  would  have  ex- 
isted without  it  la  not  liable  to  criminal  prose- 
cution for  tbe  maintenance  of  a  nuisance. 
Beacb  v.  People,  11  Mich.  106. 

in  a  prosecution  tor  maintaining  a  dam  al- 
leged to  be  a  nuisance,  an  Inquiry  whether  the 
stream  as  dammed  la  as  benttby  to  the  neigh- 
borhood as  It  would  be  It  the  mill  pond  were 
drawn  down,  the  river  channel  ditched,  the 
water  drained  from  the  low  lands  and  those 
londa  converted  into  a  meedow,  la  not  an  ad- 
mlaslble  test  of  nuisance.    Ibid. 

A  general  Btatute  autborlxlng  the  destruction 
of  a  public  nuisance  by  the  board*  of  health 
of  cities,  and  further  providing  for  the  ap- 
pointment of  such  boards  in  cities,  doea  not 
autbarlie^  the  nbalemeut  ot  a  dam  as  a  public 
nuisance  by  a  board  of  health  appointed  under 
the  charter  of  a  particular  city.  Shepard  v. 
People.  ID  Ulch.  4ST. 

Tbe  attorney  general  Is  not  authorised,  ex- 
cept In  onuBual  cases,  to  proceed  aa  relator  tor 
the  alate  at  hla  own  instance,  and  by  Informa- 
tion In  chancery  sue  a  private  person  to  abate 
a  mllldam  on  tbe  ground  ot  Its  being  hurtful 
to  benltb.  Aa  n  general  rule,  the  public  must 
prosecute  In  auch  a  case,  It  at  ail,  at  tlie  com- 
mon law.  and  afford  tbe  defendant  an  oppor- 
tunity to  have  the  question  decided  t>y  a  Jury. 
AUy.  Qen.  v.  Bane.  SO  Mich.  447,  15  N.  W. 
M9. 

Enjoyment  (or  any  long  lapse  of  time  can- 
not lie  set  up  as  a  bar  to  tbe  abatement  of  a 
dam  which  constitutes  a  public  nuisance.  Stabs 
r.  Holman,  104  N.  C.  8S1,  10  S.  K.  768. 

A  mllldam  la  abatable  «•  a  public  nulaanta 
when  it  is  the  direct  and  proximate  cause,— 
the  cmita  eauaatu.    Ibid. 

ICqulty  will  perpetually  restrain  the  arse- 
tlon  ot  a  mllldam  when  It  appeare  that  a  nal- 
sance  would  probably  remit  In  thia  ease  a 
Jury  had  disagreed  on  the  point  aa  to  whether 
a  nuisance  would  result,  bat  the  court  held 
that  the  Interests  ot  the  whole  state  were  rep- 
resented by  tbe  relators,  alnce  the  Injury  would 
be  at  tbe  capital  city,  and  therefore  that  the 
individual  interests  must  yield  to  those  ot  the 
many.  Atty.  Gen.  ex  rcl,  Cltlsens  of  Raleigh 
V.  Hunter,  16  N.  C.   il  I>ev.  Kg.)   12. 

A  court  of  equity  will  not  order  the  removal 
ot  a  mllldam  on  tbe  ground  that  it  la  a  nut- 
Bancc.  produclog  alckness  and  rendering  tha 
neighborhood  nearby  permanently  unhealthy, 
where  there  Is  candle  ting  testimony  as  to 
whether  or  not  tbe  overflow  from  such  dam 
caused  the  slckneaii  claimed,  and  that  a  re- 
moval thereof  would  relieve  such  alcknesa,  or 
tliat  the  cause  o[  such  Blckneas  might  not  be 
otherwise  removed ;  Itut  in  mch  cases  courts 
ot  equity  will  refuse  to  interfere  until  tbe 
right  la  catabllshed.  and  the  nuisance  Is  made 
manifest  by  the  verdict  of  a  Jury  at  law.  Lae- 
sater  v.  Garrett,  4  Bait.  368. 

Equity  will  not  order  the  abateotent  i 
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nul«iinc«  of  RD  nni'lnit  »ai  Tslnkble  dam  wbeu 
the  tatluionjr  upon  whtcb  Iti  qDaJItr  aa  a.  nnl- 
MBM  dependa  Ib  condlctliiK.  It  moat  tbeo  b« 
lirocCHted  axalDit  by  Indlclment  or  ault  at 
common  law.  New  Cialle  y.  Baiwr.  130  Pa. 
E4Q,  6  L.  B.  A.  TST,  18  Atl.  1066. 

Id  nn  action  to  abaU  a  mlltdam  aa  a  nul 
nnn.  Lt  la  the  dnt;  of  the  court  lo  make  the 
order  oC  BlwteDient  wheneTcr  the  lotereit  and 
hapiilDPiit  of  Individ  Dale  or  the  community 
mif  rrgnlre  aach  nnlauice  to  be  aha  ted  In 
whole  or  In  part.  Maivell  t.  Bojne.  36  Ind. 
120. 

ICqnltT  wltl  not  reatriln  the  ereclloa  of  a 
water  fnllJ  required  for  pobllc  conienlecca 
merely  l>ecauae  It  will  aiTect  the  health  of  a 
single  femlly  or  of  a  few  IndlrlduaJa,  and  when 
full  (ompenntlon  can  be  made  foe  Injury 
caaeed  by  the  Howact.  DangbtiT  T.  Warnu, 
its  N.  C.  136. 

A  atatulorj  prohibition  of  the  erection  of 
nny  dam  whereby  the  health  of  the  neighbors 
■ball  be  annoyed  doea  not  apply  U  the  Jury 
flad  tbe  health  of  the  nelghbora  will  be  leu 
or  ■■  tittle  annoyed  aa  In  the  erection  of  aoy 
dun.  aa  tt  la  uncertain  that  any  such  "annoy- 
ance" will  follow.  Smith  T.  WaddlU.  II  Leigh, 
BBS. 

Tbe  owner  of  a  mllldam  acroai  ■  etream  not 
Bubjeot  to  Intentata  naTlgallon  at  that  point, 
althoiiKfa  callable  of  nae  for  small  boata.'  la  not 
aubject  to  proaecutlon  for  erecting  or  main- 
taining a  publli:  nnlsance.  nor  Ig  the  dam  mb- 
Ject  to  abBlenent,  although  the  health  rf  tbe 
nelghtiorhoad  may  be  Impaired  thereby  and 
Other  Injnrlea  remit  to  the  nelgbbora,  when 
(be  dam  waa  erected  Id  purvjauce  of  leglala- 
tlTe  anthorlty.  Neadarhoaaer  v.  State,  28  Ind. 
2BT. 

It  tbe  act  of  a  peraon  contribute!  eaaentlslly 
to  the  creatloQ  of  tbe  nalaance.  aa  by  the  erec- 
tion of  a  dam  which  readera  tbe  water  ■'«g- 
DMIt.  or  produces  Ita  overflow,  ao  aa  to  caaae  It 
to  gather  tti  poola  or  eddlea  and  become  atag- 
nant  or  by  ralalog  It,  id  aa  to  canae  the  de- 
cay of  Tegelahle  maxter  npon  the  banka  of  a 
Blream.  whereby  onwhoteaome  gaaes  are  tie- 
vetoped,  he  la  liable,  eren  though  natnral 
caaaea  combine  with  hta  act  to  pcodace  tbe 
reanlt.  St.  Worth  ft  D.  C.  K.  Co.  ».  Scott.  2 
Tei.  App,  CH.  Caa.   (Wlllaon)   |  140,  p.  187. 

The  widow  and  children  of  the  deceased  own- 
er nf  ■  mjlldam,  erected  end  maintained  by 
him  for  more  than  twenty  yesra,  and  which  be- 
eomee  their  property  by  descent,  cannot  be 
convicted  of  milntalDlcg  a  public  unlsanee  nn- 
der  a  statute  providing  that  "whoever  bullda, 
erects,  eontlniiea,  or  keepa  op  any  d«m  or 
other  obstractloD  to  any  stream  of  water,  and 
thereby  produces  stagnant  water  which  Is  man- 
ifestly tnJurloDB  to  the  public  health  and  safe- 
ty, shall  be  flned,"  etc.,  where  the  evidence 
■bows  that  DO  suit  of  any  kind  had  been 
lirougbt  against  tbe  decedent  In  relation  to. tbe 
dam.  and  talte  to  show  that  the  widow  and 
children,  or  either  of  them,  bare  done  mj  act 
In  relation  to.  or  In  connection  with,  the  dam 
since  his  death.     Bruce  v.  State,  87  Ind.  450. 

An  Indictment  for  maintaining  a  mllldam  as 
B  common  ndsance  Is  defective  and  laiuffl- 
clent  BB  nut  locating  tbe  dam  with  salBcleut 
certainty,  where  It  Is  described  as  "a  certain 
mllldam  In.  about,  and  acroaa  a  certain  stream 
of  water  In  aald  connty.  called  Elkland  river." 
Wood  T.  Stale,  6  Ind.  *SS. 

In  a  prosecution  for  a  public  nuliance  In 
the  erection  and  maintenance  of  a  mllldam 
across  a  stream,  proof  of  posseaalon  of  tbe  dam 
In  eonnertloD  with  a  mill,  under  a  claim  of 
rlibt  through  SDCceasIre  granteeii  from  the  i>t- 
SBL.B.A. 


Iglnal  builder  of  the  dtm.  n*ho  constructed  tbe 
same  under  a  leglsUtlTs  grant.  It  competent  as 
showing  a  sufficient  title  thereto  aa  agalnat  all 
persons  except  the  owners  of  the  banka  agilnet 
which  tbe  dam  abuta,  although  no  title  by  deed 
Is  ■hoiin.     Keaderboaaer  v.  State,  28  Ind.  ZA7. 

The  legislature  has  the  pojier  to  pass  an  act 
directing  tbe  remoral  of  mllldams  on  the 
ground  that  they  nre  detrimental  to  tbe  health 
of  the  surround  lug  county,  upon  provldlnc 
Just  compenntlon.  Miller  v.  Craig,  11  N.  J. 
F,ij,  176. 

A  municipal  corporation  having  power  to 
abate  nuUances  and  to  do  all  acta  necessary 
for  the  preservation  of  health  or  suppreealoD 
of  disease  may  maintain  an  action  to  enjoin 
tbe  maintenance  of  a  pond  In  such  a  way  as  In 
constllule  a  public  nuisance,  althongh  tbe  poLj 
Ib  ma  la  lain  ed  lu  violation  of  an  ordinance,  for 
which  penalties  might  l>e  recovered.  Fine  City 
Munch.  42  Minn.  342.  6  J^  B.  A.  TS3.  44  N 


R  nulDtalned 


W.   1»T. 

Ihat  a  municipal  corporation 
a  bridge  abutment  Id  the  channel  oi  a  nver 
In  such  a  way  as  lo  Interfere  with  the  natural 
current  of  tbe  stream  and  render  the  founda- 
tions of  a  bnildlng  In  the  stream,  which  would 
otherwlae  be  a  nulaance,  of  no  elfect  upon  the 
current,  will  not  prevent  It  from  malntalnlag 
an  action  to  enjoin  tbe  contlnoBnce  of  the 
foundation  after  It  removes  the  bridge  abut- 
ment.    Bochester  v.  Rrickson.  46  Barb.  92. 

The  malntennnce  of  a  dam  canslng  an  ac- 
cumulation of  decompoelng  vegetible  and  ani- 
mal matter  Is  a  public  nnlsance  and  punlah 
able  as  such,  although  the  board  of  water  com- 
mtaaloners  having  coutrol  of  the  pond  failed 
In  the  performance  of  Ita  duty,  and  Delected 
to  clean  It.  People  v.  PeltM,  SB  App.  Dfv. 
4S0,  35  N.  y.  Bnpp.  BID. 

If  a  dam  Injurlonaty  aSeeta  public  bealth. 
It  can  be  abated,  altbougb  when  first  erected  bo 
peraon  lived  near  It,— especially  If  located  In 
a  atream  which  may  be  navigable.  Queen  v. 
Brewster.  8  D.  C,  C.  P.  208. 

It  Is  DO  defenae  to  an  Indictment  for  main- 
taining a  dsm  Id  anch  a  way  that  It  constltutea 
a  public  nnlsance,  ttiat  when  built  no  one  Ilvad 
on  tbe  margin  of  the  stream,  no  matter  how 
long  established,  aa  there  Ib  no  sacb  thing  aa 
a  right,  prescriptive  or  otherwise,  to  malntala 
a  public  nulaance.  Douglass  v.  Staia,  4  Wis. 
S87. 

A  simple  requeat  to  abate  is  anfflelenl  aa  to 
a  nnlsance  caused  by  a  mllldam,  and  It  ts  not 
necessary  that  the  one  malntalQlng  the  dam 
should  be  reQuested  to  abate  the  Dulsance  "by 
lowering  or  taking  down  the  dam."  Ulddle- 
brooks  *.  Usyne,  06  Ga.  440,  28  S.  E.  3BS. 

A  partial  obstruction  of  a  public  hl^way 
by  tbe  backing  of  water  upon  a  ford  forming 
part  thereof  Ib  an  abatable  nulaanee.  Dlm- 
mett  T.   Eskrldge.  6  Munf.  308. 

OverllowlDg  a  highway  by  tbe  conatructloe 
of  a  mllldam  acroES  a  creek  Is  as  obstmctloa 
to  the  same  amounting  to  a  common  nnlsance. 
Ktate  V.  Phlpps,  «  Ind.  S15. 


1  the  V 


I  high 
shown  that 


way  a  public  nulaance.  It  n 
the  traveling  public  are  to  aqme  extent,  ii 
least.  Impeded,  hindered,  or  obstructed  In  tbe 
use  of  the  highway  for  the  purpose  of  travel- 
ing over  It.     State  v.  Smith.  M  Vt.  403. 

That  tbe  owner  of  a  mllldam  acroaa  a  creek 
acquired  -the  right  lo  overflow  the  land  of  In- 
dividuals by  condemnation  proceedings  Is  ao 
defense    to    an    Indictment   for  a   commOB   nul- 

■ancn  In  overflowing  a  public  highway-    St*** 
V.  Fblpps.  4  lad.  31S. 
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A  prsBCriptlTe  right  to  overBow  a  blgbwiy 
bj  a  mllldam  acqulr«d  by  tweotT  rears'  user 
l«  no  defeow  to  m  iDiIIctment  aEBlnsl;  tbe  mlll- 
dam owner  for  erect Ing  and  oiainlalnlng  ■ 
common  DDlBiDce,     Ibid, 

Ad  anion  miy  be  maintained  for  tbe  con- 
tinuance of  a  nalBXnce  coniiUtlDS  In  the  flood- 
ing of  a  hlghwa;,  although  a  recoverj  tor  tbe 
damage  done  b;  the  original  construction  of 
the  dam  Is  barred.     New  Saiem  v.  Kagle  Mill 


AoUon  by  iitdivUIual. 

'.  an  IndlTldnal  !■  ■peclally  Injured  bj  a 
''ah  also  alfectH,  or  ctir  affect,  the 
pablle,  tbe  general  mle  la  that  he  maj  main- 
tain tn  action  for  its  abatement  or  for  dam- 

A  landowner  specially  Injnred  by  a  nnlunee 
created  by  the  backing  ot  water  by  a  dam  flood- 
ing hli  land  may  recover  damigei  therefor. 
Orlgaby  t.  Clear  Lake  Waterworki  Co.  40  Cal. 
age. 

It  on*  live*  wltbln  tbe  apbere  of  operation 
of  a  nnlaance  earned  by  a  mllldam  about  to  be 
erected  or  commenced,  affecting  health,  and  the 
Injnrioua  conaequencea  are  not  merely  poaalbte, 
bnt.  to  a  reasonable  degree,  certain,  he  la  en- 
titled to  preventive  relief,  even,  thougb  tbo 
public  would  be  llkewlae  affected.  DeVaoghn 
T.  Minor,  7T  Qa.  809,  1  9.  E.  4S3. 

Although  tbe  obatnictloa  ot  a  stream  be  con- 
Bldered  a  public  nnlaance,  yet.  one  whoae  water 
power  la  Injured  by  the  obatmctlon  setting  back 
the  water  upon  It  luDera  a,  apeclal  damage  en- 
titling bim  to  maintain  an  action.  Welton  t. 
Uartln,  7  Mo.  SOT. 

Tbe  proposed  construction  ot  a,  pond  close 
to  the  dwelling  of  an  adjoining  owner  will  be 
leatrained  where  It  U  reasonably  certain  from 
the  sniTonndlng  ctrcnmstancee  that  It  cannot 
be  lo  consCnicted,  aapplled  with  water,  and 
used  that  It  win  not  generate  dlaeaae  germs 
and  be  seriously  deleterioua  to  the  occupants  of 
the  adjoining  premlaea.  Bolke  v.  Hermao,  8T 
Mo.  App.  I  £9. 

Bnt  the  court  wilt  not  restrain  the  construc- 
tion of  a  proposed  pond  where  nothing  more 
than  discomfort  la  anticipated  from  It,  unless 
It  appears  that  Such  results  are  Inevitable  or 
will  necessarily  ensue :  but  where  danger  to 
besJth  or  life  la  threatened,  a  reasonable  cer- 
tainty of  SDcb  results  Is  suIBclenC.    IMd. 

So,  an  Injaocllon  will  not  be  granted  to  re- 
strain the  maintenance  ot  a  mllldam  as  detri- 
ments 1  to  tbe  health  of  the  complainant  and 
Us  family,  where  the  mllldam  Is  nsed  In  con- 
nection with  a  lawful  bnsineas,  and  It  does  not 
eleartj  appear  that  health  Is  endangered  there- 
by.    Thomas  v.  Calhoon,  G8  Miss.  80. 

So.  equity  will  not  restrain  tbe  erection  of 
a  water  mill  when  alleged  damage  Co  health 
snd  property  la  not  proved,  and  plaintiffs  are 
not  without  redress  should  Injury  occur,  tba 
public  benefit  to  come  from  tbe  mill  being  cer- 
tain. Wilder  V.  Strtckland.  65  N.  C.  (S  Jones 
Eq.)  see. 

8o.  an  Injunction  will  not  be  granted  to  re- 
stnln  a  nalsanee  which  It  Is  alleged  will  be  cre- 
ated by  tbe  reconstmcllon  ot  a  mllldam  pond- 
ing and  rendering  stagnant  tbe  waters  of  n 
stream,  which  will  affect  Ihe  beslth  ot  an  ad. 
Joining  landowner  and  blB  family,  where  the 
evidence  falls  clearly  to  show  that  tbe  previous 
dam  was  uecessarlly  tbe  cause  of  similar  slck- 
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a  will  . 
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Jury  as  Is  apprehended. 
Or,  7,  84  Pac.  766. 

Whether  or  not  an  action  for  damages  for 
tbe  erection  of  a  dam  la  barred  by  tbe  statute 
en  L.  R-  A. 


'  of  Itmltatlona  does  not  affect  the  right  of  the 
upper  owner,  whose  lands  are  oTerflowed  by 
backwater  from  tbe  dam.  to  maintain  an  ac- 
tion to  sliate  tbe  dam  ns  un  eilaling  nnlaance. 
It  Ihe  right  to  maJntalB  It  baa  not  been  per- 
fected. Mueller  v.  Froen,  36  Minn.  2T3.  30 
N.  W.  800. 

An  action  on  tbe  case  Ilea  agalnat  a  mllldam 
ovraer  for  a  nuisance  created  thereby  affecllug 
the  health  oC  an  Individual  and  hia  family. 
altboiTgh  tbe  nelgbtrarbood  generally  suffered 
much  sickness  and  disease  from  tbe  same  cause. 
Story  V.  Hammond.  4  Ohio.  3TS. 

A  mllldam  creating  a  mill  pond  In  which  the 
water  la  at  times  lowered,  exposing  decaying 
vegetabib  matter,  causing  disease  In  the  neigh- 
borhood snd  In  tbe  fsmlly  of  complaluanl. 
wblle  a  public  nnlsnncf  Is  also  a  private  nui- 
sance as  to  comptslnant-  Richards  T.  Daugb- 
erty,  133  Ala.  SBO.  31  So.  934. 

Where  the  evidence  shows  that  ponds  sought 
to  be  removed  produce  malaria  In  complain- 
ant's fsmlly,  althongb  It  may  appear  that  other 
causes  also  tend  to  that  result,  this  does  not 
relieve  the  owner  ot  the  panda  of  the  duty  so 
to  nae  bis  properly  as  not  to  Injure  others. 
Ibid. 

Although  the  right  to  otwtruct  a  water 
course  has  l>een  acquired  by  prescription,  It 
the  otwtructlon  causes  damage  to  other  riparian 
owners  by  creating  pools  of  atSKnant  and  pu- 
trid water,  or  In  any  manner  causing  such  an- 
noyance as  seriously  to  Interfere  with  the  com- 
fortable enjoyment  of  tbelr  property  not  di- 
rectly affected  by  the  obstruction,  or  if  sach 
obstruction  has  a  tendency  to  cause  sickness 
In  the  families  of  such  owners  or  those  in  the 
Immediate  neigh tiorhood.  It  la  a  nuisance  of 
which  they  may  complain.  The  right  to  a  nui- 
sance cannot  be  acquired  by  prescription. 
Rhodes  V.  Whitehead,  27  Tex.  304,  84  Am. 
Dec.  631. 

A  bill  to  enjoin  the  erection  of  a  mllldnm 
may  be  maintained  by  an  adjacent  landowner 
where  tbe  health  of  hlmaelt  and  tamlly  will 
be  endangered  thereby,  and  especially  where  be 
wUl  sustain  a  special  Injury  to  hia  landa  and 
timber.  Whilfleld  v.  Rogeta,  26  Mis*.  84,  (U> 
Am.  Dec.  244. 

Equity  will  enjoin  the  rebuilding  of  a  dam 
at  tiie  suit  of  one  who  bas  established.  In  the 
action  tor  damages  to  health,  that  It  consti- 
tutes a  private  nulssnce.  It  It  Is  not  shown  that 
the  rebuilding  ot  the  dam  will  not  renew  tbe 
nuisance.     Miller  v.   Trueheart,  *  I«lgb,    S69. 

Plaintiff  In  so  action  for  damages  alleged  to 
be  caused  by  sickness  occasioned  by  tbe  dsm- 
mlng  up  of  a  stream  of  water  by  tbe  embank- 
ment of  a  railroad  company  Is  entitled  to  re- 
cover tbe  value  of  drugs  used.  It  It  Is  proved 
that  Ihe  pond  caused  tbe  alcknesa.  Central  R. 
t  Bkg.  Co.  V.  Wood,  SI  Ga.  Slfi. 

The  sickness  of  plalntlfTs  family,  being  prop- 
erly set  forth  In  the  petition  as  due  to  tbe  neg- 
ligent and  Improper  construction  of  a  dam.  Is  a 
proper  element  ot  damage.  Brown  v.  Chicago 
A  A.  It.  Co.  SO  Mo,  497. 

A  atockholder  In  a  corporation  baa  a  right 
to  complain  of  a  nuisance  created  by  It  In  the 
maintenance  of  Ita  mill  pond  to  hts  Injury. 
Leonard  v.  Spencer.  108  N.  V.  338,  IS  N.  R. 
307,  Affirming  34  Uun,  341. 

It  does  not  follow,  as  a  consequence  of  the 
recovtry  of  damngea  tor  Injury  to  an  owner's 
property  and  to  himself  and  bis  family  by  the 
overflow  of  his  premises  from  a  mllldam  across 
a  stream  below,  that  (he  notsaace  shall  there- 
fore be  sbated ;  but  It  Is  discretionary  with  the 
court  whether  a  removal  ot  the  dam  aboil  be 
ordered  npon  tbe  evidence  adduced  on  the  trial. 
Cromwell  v.  Lowe,  14  Ind.  284. 
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It  tbe  nnlMDce  baa  b««i  authorlied  bj  tbc 
BUIe.  *  InLI  bj  an  adlolnlng  owner  for  dim- 
nge«  1«  Pot  the  proper  rcmedj.  'While  Che  aCUe 
can  Dot  smhorlie  the  creation  of  a  nulaaoce 
without  camp«DMitlag  penons  affected  UierebT, 
thr  remedy  la  uruitr  eiaJuent  docnaln  pro«ed- 
Ini*,  or  by  InJUDCtloa  oa  the  Kround  ol  Ula- 
Ballt,  of  the  Btolute. 

So,  one  DwoluB  land  neat  a  poDd  created  br 
[be  dam  of  a  cnoal  company  la  not  entitled  to 
recorer  froi.i  It  for  Injurlea  earned  bj  Impure 
and  QOiioua  evaporation  wblch  renders  bla 
property  no  longer  Inhabitable.  Union  Canal 
Co.  vf  ORrlen,  4  Hawle.  S59. 

But  In  one  case  It  wu  held  tbst  equity  will 
not  reetraln  a  riparian  proprietor  from  erect- 
ing a  dam  and  flowlqc  his  own  laud  for  tbe 
public  convenience  when  any  Injurloas  elTecta 
wlil  be  confined  to  ■  private  Individual,  vrboae 
Interest  mual  necesBiUliy  give  way  to  lli»t  of 
(he  many,  uulcaa  he  can  make  It  manifeatly 
appear  that  ao  great  a  difference  eilata  betwees 
bla  Injury  and  the  public  con*enle-ice  aa  bears 
00  comparlaon,  and  tbe  erection  will  b«  (ol- 
towed  by  Irreparable  ntlachlel,     Atty.  flen.  ea 

~.   Bradiber  v.  I^a,  38  N.  C.   (S  Ired.  Eq.) 


301. 
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Hm  owiier  c(  t)w  outlet  of  a  nataral  pond 
may  maintain  a  dam  and  nse  tbe  watar  flow- 
ing from  tbe  pond  as  an  Incident  to  bla  own- 
rnMj  :  but  he  does  not  thereby  acquire  the  (ee 
to  the  bed  of  the  lake,  or  to  tbe  adJolninK  lands 
Cawed  by  the  dam.  Coclieco  Mfg.  Co>  t.  Straf- 
(ord,  61  N.  11.  45K. 

A  fee. simple  title  to  land  cannot  be  ac- 
paired  by  OTerflowIng  tbe  same  by  a  mllldam 
•nd  nalng  the  water  thereFrom  for  more  than 
twenty  years,  the  most  that  can  br,  acquired 
being  an  euaement.  Terre  llaule  A  I.  R.  Co. 
T.   /^huer,   15  Ind.  App.  2T3.  42  N.   K.  750. 

Bo  a  deed  of  a  piece  of  land  "together  with 
the  mill  privilege,  sawmill,  and  erections  be- 
longing to  the  same ;  and  alao  tbe  pond  or  flow- 
age  above  the  said  mill,"  conreya  no  right  to 
the  soil  of  the  mill  pond,  but  only  an  easement 
to  dam  tbo  water  and  overtlaw  the  land  tor  the 
parpoM  of  the  mill  below.  Bertertson  t.  Cnn- 
Dlngham.  1  Pusalej   (N.   B.)    285. 

The  overflowing  of  land  by  an  act  not  dons 
on  It,  bot  by  stopping  a  water  conras  below, 
on  one's  own  land,  la  not  an  ouster  of  ths 
owner  from  the  land  overflowed.  However  long 
eontiiined,  It  affords  ot  itself  only  a  presamp. 
tlon  ot  a  grant  of  the  eaaement,  and  not  Of  the 
conveyance  of  the  land.  Den  es  deni.  Oreen 
V.  Barman,  ID  N.  C.   (4  Der.  L.)   IDS. 

Tbe  use  of  water  In  a  mill  pond  Is  not  aueh 
poawisalon  of  the  land  covered  thereby  aa  to 
vest  a  prescriptive  title  thereto,  aloce  the  naer 
does  not  own  the  water,  but  merely  the  right 
to  Us  use  and  to  the  accumulation  and  Cow 
for  the  desired  purpoaea:  and  therefore,  not 
posHBElng  the  water  which  covers  and  occd- 
pies  the  land,  he  cannot  be  slrlclly  said  to  poa- 
seaa  the  soil  beneath  It.  Bartholomew  v.  Bd- 
warda.   1   Houst.    (l>ei.)    17. 

No   leugtb   ot  time   In   the   enjoyment  ot  a 


the  ownerahip  ot  the  land  covered  by 
ir.  Den  ca  dtm.  Uverett  r.  Dockeiy,  D2 
:.   <7  Jonea  L.)   890. 

I  FIntey  v.  Hersbey,  41  Iowa.  339.  a  dam 
SB  a  stream  making  an  artlflclaj  pond  waa 
not  Co  defeat  the  riparian  owner's  ricbt 
lii>  use  and  liiiiirovcment  of  the  water, 
h.'  e.inement  acquired  by  the  grantee  ot 
a^i'  'Kioa  not  entitle  hint,  as  against  tbe 
IT  »[  I  IIP  fee.  to  maintain  on  the  shore  a 


notice  forbidding  flahlng  la  the  pond,  aalllnga 
V.  Carter,  ll>3  Mich.  302,  S3  M.  W.  411. 

A  riparian  oirner'a  right  of  dshery.  la  not 
devested  or  extlngalshed  by  any  Ipgialalive  act 
condemning  the  land  to  the  uae  of  another  for 
mill  pnrposes,  nnleaa  the  words  of  tbe  grant 
conferring  the  authority  to  construct  the  dam 
plainly  Indicate  that  such  was  the  Intention  oC 
the  legislature,  Holyoke  Water.power  Co.  v. 
Lyman,   IS  Wall.  500.  21  L.  ed.  133. 

Bat  one  who  conaenca  to  the  flowing  of  bla 
land  by  means  of  a  dam  In  conalderatlon  of  tbe 
right  [o  use  the  pond  ao  created  aa  a  highway 
and  tor  Dabing  and  booting  purposes,  and 
thereatter  releeaes  all  easements  and  righth 
therein  except  the  privilege  of  nslng  a  limited 
Bupply  of  water  from  ths  pond  tor  millliig 
purposea.  thereby  loses  the  right  to  fish  In  any 
part  of  the  pond,  even  that  portion  of  It  over 
bla  own  londa.  SIdwell  v.  Grelg.  32  App.  DIv. 
212,  40  N.  Y.  Supp.  BGS.  53  N.  Y.  Sopp.  1116. 

Odd  who  acqnlrea  the  right  to  flow  Isnda  to 
secBre  a  water  aopply  for  milling  purposes  la 
entitled  to  overflow  the  land  and  nae  the 
water  to  aopply  his  mill,  but  does  not  acqalre 
absolute  owneiablp  of  the  water,  nor  Is  ha  eB- 
lltled  to  gather  the  Ice  formed  thereon.  Blge- 
low  V.  Shaw,  SS  Ulch.  341,  32  N.  W.  800. 

One  who  owna  lands  subject  to  a  right  «f 
flowage  for  mill  purposes  may  harvest  the  lee 
formed  thereon,  provided  he  does  not  thereby 
appreciably  diminiab  the  height  ot  waler  at  the 
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and  Qonnavigable  lake,  to  the  proprietor  of  a 
mill  situated  at  the  outlet,  of  the  right  to  flow 
his  lands  by  the  maintenance  of  a  dam  of  a 
apeclfled  height  does  not  affect  the  grantor's 
right  10  remove  Ice  farming  on  the  lake  In  a 
reaaonablB  manner  and  ao  aa  not  to  nuUerislty 
dlmtnlah  the  volume  ol  water  in  the  lake. 
lluEletun  T.  Webster,  10  App.  DIv.  177,  4S  N. 
V,  Supp.  B22. 

Where  one  baa  acqnlivd  the  right  to  flow 
lands  tor  mill  purposes,  the  owner  of  the  aoll 
is  entitled  to  cut  Ice  formed  m  the  pood  only 
to  Boeb  an  extent  as  will  not  Interfere  with  or 
injure  the  plaMtllf  in  hia  right  to  the  on  of 
the  water  for  hIa  mllL  Howa  i.  Andrew^  63 
Conn.  8U8,  2S  AtL  MM. 

The  Tight  of  •  riparian  Mratr  to  take  k* 
from  the  atraam  which  flown  over  Ua  land  la 
not  a  purpose  recognlied  by  law  tor  which  a 
peraon'B  land  can  be  approprlAted  by  anothar, 
bat  la  ■  privilege  Attached  to  the  land ;  aML 
when  bis  land  is  flowed  by  a  rain  owner,  the 
Ice  thereon  is  the  frnfitrtf  et  the  laodowner, 
althongli  the  right  only  became  pr«Btable  be- 
auae  of  the  flowags.  Stevcoa  v.  Kelley,  7ft 
Me.  445,  57  Am.  Bep.  81S,  6  Atl.  SB8. 

A  mill  owner  on  an  nnnavlgable  atream  la 
liable  tor  damage  from  nnjnatlflatriy  opening 
his  gates  and  thus  interfering  with  the  right 
ot  the  landowner  to  gather  tbe  ice  that  nuy 
form  on  the  pond,  aa  In  altering  hia  head  of 
water  be  muet  have  due  ragard  to  the  rights 
of  other*  both  above  and  below  the  dam.    Ibid. 

An  iajnnctlon  will  not  be  granted  at  the 
ault  ot  a  mill  owner  who  received  the  mill  to- 
gether with  the  water  rigkt  In  the  river,  to 
restrain  aa  upper  owner  who  owna  the  land 
under  the  mlH  pond  from  taking  Ice  trpm  the 
river,  when  It  is  not  ahown  that  the  taking 
of  ths  Ice  materially  reduced  the  flow  ot  water 
throogh  plainUrs  mill.  Lathrop  r.  paley,  81 
Iowa,  649,  4T  N.  W.  mS. 

Ownership  of  the  "water  privileges  twlong- 
Ing  to"  a  mllldam,  and  the  rtghtfni  mainte- 
nance ot  the  dam  at  Us  own  expense,  does  not 
autboriie  snch  owner  to  »ter  upon  the  land 
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of  anaUwr  and  take  the  Ice  formed  over  such 
land  In  the  iratera  of  tbe  dam.  Inlien  t. 
Woodsman,  82  Ind.  668. 

Ooe  br  merely  bBcklns  tbe  watera  of  a  aoa- 
DaTlgable  atream  da«  not  ealn  a  rlgbt  to  en- 
ter and  take  tbe  Ice  tormed  In  SDch  back  water 
over  the  land  of  another.     Ihid. 

Ad  Maement  to  pond  water  on  the  land  of 
another,  or  to  aae  tt  aa  a  waterway  for  Rirplaa 
water  Irom  a  canal,  doea  not  vest  In  its  owner 
tbe  rifcht  to  gather  the  Ice  which  forma  on  Che 
Bond,  bnt  tbat  right  Is  In  (be  owner  of  the  tee. 
BrookTiIle  A  U.  HrdrauIIo  Co.  T.  Butler,  91 
Ind.  134.  40  Am.  Rep.  DSD. 

An  eaietnent  to  Bow  anolber"!  land  doea  not 
confer  any  titta  to  tbe  Ice  that  may  form  tbere- 
OB.  Tbe  riparian  owner  haa  the  aame  right  to 
It  aa  before  tbe  erection  of  the  dam,  ao  tar  as 
be  doea  not  dtmlnlsli  the  head  of  water  at  the 
dam.  Seatle  *.  Gardner  (Fa.)  12  Cent.  Bep. 
480,  18  Atl.  83S. 

A  mill  owner,  who  baa  the  right  to  flow  the 
lands  of  another  with  bis  pond  tor  mill  pur- 
poses only,  does  not  own  tbe  ice  which  forma 
upon  the  water  over  mcb  other  person's  land, 
bat  tbe  lalter  may  remore  It  if  he  can  do  so 
without  InlDilng-  the  mill  owner.  Dodge  t. 
Berry,  86  Ban,  24S. 

Bat  the  granteo  of  the  right  to  overflow 
landa  by  means  ol  a  dam,  withmit  limitation  aa 
to  tbe  nse  to  which  the  waters  may  be  vplled, 
may  remove  tbe  Ics  from  over  sneh  land  If  be 
needs  the  water  In  Its  eongaaled  form.  Uyer 
r.  Whilaker,  OS  How.  Pr.  878. 

And  after  a  water  company  has  condemned 
tbe  bed  of  ■  stream  for  a  atorage  reaervoir  and 
the  right  to  the  water  flowing  in  the  atream 
for  a  mnniclpal  water  sapply.  the  former  owner 
of  the  property,  who  retalna  title  to  the  adja- 
cent lands.  Is  not  entitled  to  the  ice  formed  on 
the  pond.  Wright  v.  Woodcock,  86  Ue.  113, 
26  L.  R.  A.  499,  20  Atl.  9E3. 

And  it  hu  slao  been  held  that  the  ownera 
of  the  water  of  a  mill  pond  own  the  Ice 
formed  upon  It,  and  the  riparian  proprietors 
h&ve  no  light,  ns  owners  of  the  soli,  to  remove 
It.  Mill  Elver  Woolen  Mfg.  Co.  v.  Smith,  3* 
Conn.  482. 

Bat  In  a  snbseqnent  case  ic  was  held  that, 
alnce  the  Ice  on  s  mill  pond  belongs  to  the 
owner  of  the  soli,  and  not  to  tbe  owner  of  the 
right  to  How,  a  statnto  making  applicable  to 
one  desiring  to  build  a  dam  to  create  an  Ice 
pond  the  provisions  of  the  statute  regulating 
the  proceedlnga  for  itsesslng  the  damages  for 
flowagc  for  mill  purposea  will  not  give  a  right 
to  the  lee  on  tbe  pond  so  created.  Oeer  t. 
Roi-hwell,  65  Conn.  31S,  S2  Atl.  984. 

I'ho  owner  of  Ice  upon  a  stream  cannot  re- 
cover damages  from  the  owner  of  a  dam  who 
permits  tbe  water  to  escape  through  hla  dam 
to  such  an  extent  that  the  Ice  Is  Injured,  If 
Snch  escape  la  necessary  to  give  the  owners  of 
mills  lower  down  tbe  atream  the  natural  flow 
of  tbe  water.  Btevena  r.  Kclley,  T8  He.  445, 
ai  Am.  Bep.  813,  G  Atl.  868. 

Rut  If  the  owner  of  a  mill  and  the  dam  BQt>- 
servlent  thereto  wantonly  and  unnecessarily 
draws  the  water  from,  or  lowers  the  water  In, 
the  pond,  and  by  so  doing  Injures  or  destroys 
the  Ice  privileges  of  the  owner  of  land  border. 
ing  on  the  pond,  he  thereby  renders  himself 
liable  In  damages  to  auch  owner.  Eldemlller 
Ice  Oo.  V.  Outbric,  42  Neb.  2SS,  28  L.  B.  A. 
B8I,  60  N.  W.  717. 

The  leasee  of  a  mill  and  of  &  water  power 
and  rights  of  Qowage  appurtenant,  but  who  Is 
not  a  riparian  owner  on  the  pond,  nor  the 
owner  In  fee  of  the  bed  thereof,  cannot  main- 
tain  trespaaa  agalnat  ooe  who  goes  on  tbe  pood 
when  fmiea,  places  timbers  IhereoD,  and  cat* 
S9  L.  R.  A. 


sod  remorea  Ice  tberelrom,  where  bis  right  of 
Ilowage  Is  not  Interfered  with,  or  his  water 
supply  lessened.  Reysen  v.  Roate.  B2  Wis.  MS, 
eo  M.  W.  G69. 


a.  Publla  peRcmlty. 
Bee  nlM  lupro,  I.  b,  3. 

A  municipal  corporation  Is  liable  for  CMStlng 
water  on  abnttlng  owners.  Rhodes  t.  Cleve- 
land, 10  Ohio,  1B9,  SB  Am.  Dec.  82. 

A  municipal  corporation  Is  liable  tor  the 
flooding  of  an  owner's  Isnd  caused  by  Its  Act 
In  wrongfully  obstructing  a  w&ter  course.  Wels 
T.  kfadlson,  76  Ind.  241.  39  Am.  Rep.  13S. 

But  a  recovery  tor  Injorles  to  sn  owner's 
Isnd  upon  the  ground  that  the  authorities  of  a 
municipal  corporstlon  bad  obatmcted  or  Intrr. 
tered  with  a  natural  water  courn  cannot  be 
had  upon  allegations  in  the  complaint  of  an 
obstruction  to,  or  Interference  with,  the  Bow  of 
Ihe  surface  water.     Ibii. 

One  who  purchases  land  and  Improves  the 
same  on  the  line  of  sn  artlflclal  water  way  con- 
structed by  a  municipal  corporation  baa  a 
right  to  rely  upon  thai  corporation  to  perform 
Its  duty  of  keeping  such  artlBcIal  water  way 
In  repair  and  condition  to  carry  all  the  waters 
that  may  flow  therein  from  nsoal  and  ordi- 
nary muses,  and  may  recover  for  damage  re- 
ceived by  tbe  negllBeut  flooding  of  bis  land  by 
naters  from  such  water  way.  Wlilson  *. 
Uolae  City   (Idaho)  66  I>ac.  B8T. 

Commissioners  of  highways  may  not  obstruct 
a  natural  water  courae  to  the  Injury  of  an  ad. 
Joining  landowner,  nor  autborlEe  another  to  do 
so :  and.  while  they  may,  of  course,  drain 
roads,  nevertheless,  In  doing  ao  they  must  take 
care  that  the  water  Is  not  diverted  frooi  the 
general  course  of  natural  drainage,  and  that 
sucb  CDurses  are  maintained  free  and  open, 
rounggreen  v.   Bbellon,  101  111.  App.  88. 

Tho  fact  that  a  plaintiff's  cellar  Is  not  con- 
structed the  numtier  of  feet  above  mean  low 
water  required  by  Btal.  1892,  chap.  419, 
I  31,  will  not  prevent  hla  recovery  of  dam- 
ages occBSlooed  by  the  overflow  of  water 
from  a  tidal  lake  Into  bis  cellar  caused  by  the 
city  stopping  Its  outlet  through  s  tunnel  Into 
tbe  sea,  ss  plaintiff's  violation  of  the  atatate 
cannot  be  said,  aa  a  matter  of  law,  to  have 
contributed  to  the  Injnry.  If  (be  entrance  of 
the  water  Into  the  cellar  bad  been  by  percola- 
tion, however,  anrh  violation  of  tbe  statute 
must  have  been  held,  aa  matter  of  law.  to 
have  contributed  to  the  Injury.  Blgglo  v.  Bos- 
ton.  179  Maaa.  866,  80  V.  E.  988. 

A  towu  Is  liable  for  the  resulting  damage, 
where  Its  commissioner  of  higbwaya  places  an 
obstruction  In  a  ditch  alongside  the  road,  the 
Immediate  effect  of  which  Is  to  Interfere  with 
the  waters  of  a  creek,  and  to  precipitate  them 
In  times  ot  freshet  upon  the  adjoining  private 
lands.  Asbberry  v.  West  Beneca,  83  N.  Y.  8. 
R.  431,  11  N.  Y.  Supp.  306. 

A  city  which.  In  the  construction  at  a  sewer. 
Intersects  a  natural  stream,  but  falls  to  pro- 
vide any  egress  for  tbe  water,  whereby  It  Is 
dsmmed  up  and  overflows  private  property,  U 
liable  for  the  damages  caused  tbercby,  Dono- 
hue  V.  New  York,  3  Daly.  6B. 

A  mnnldpal  corxwratlon  Is  liable  tor  Inju- 
ries to  lands  overflowed  by  Ita  act  In  fllllng  np 
the  mouth  of  a  small  stream  that  usually  dla. 
charged  Ita  waters  In  a  canal  so  aa  to  dam  op 
the  water  and  flow  It  back  on  the  adjacent  land. 
Chicago  V.  Haenerbein,  86  III.  694,  28  Am-  Rep. 


A  landowner  who  suatalna  d 
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or  (b«  fllllng  Dp  of  «n  nniuvlgablv  water 
c-oorae  by  the  pollM  ]ui7  and  the  nrrylog  of 
a  road  acrosB  II.  may  recoTer  cbc  actail  dam- 
age  RifTered;  but  th«  parlati  auChorltlfs  will 
not  be  campelled  to  remove  the  obatnictloD 
where  the  road  la  ot  great  mavenleace  to  the 
luhabluota  of  the  rlcinltr,  Lalanoe  t.  Saroy, 
2g  La.  Ano.  CIS. 

A  person  whose  landa  are  flooded,  cauaed 
t>7  the  penning  back  ot  the  water  ol  a  river, 
br   tbe  trnateei  of  tbe  oaTlgatlon,   Is  emitted 
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compenaatlon  tor  (njnrlea  oc<4iloaed  bv 
of  tbe  nnriKatlon,  allbouftb  the  trustees  acted 
akilfullj  In  holding  bark  tbfl  water,  and  did  It 
during  tbe  time  of  a  flood  for  tbe  purpoar  of 
protecting  tbe  lower  loek  anil  the  riparian 
proprlttora.  aa  the  damages  are  caaaed  b;  tbe 
wiTlgatlon  In  tbe  meanlag  of  the  statute.  Beg. 
T.  Detamere.  13  Week.  Rep.  75T. 

A  miuklpal  corporallon  obatroctlng  a  water 
course  1*  not  liable  for  damages  barred  by  a 
statute  ot  Umltatloaa.  Herring  t.  District  ot 
Columbia.  2  Mackej.  BT. 

A  Tillage  la  not  responsible  for  tbe  acta  of 
Its  common  council,  Tested  wltb  tbe  powers  ot 
o  board  of  health,  aa  well  aa  authorised 
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the  board  of  health,  ralaed  tbe  waters  ot  a  lake, 
wbereb7  tbe  landa  ot  a  property  owoer  were 
Hooded.  A  monlcIpalltT  I*  oot  liable  for  tbe 
acte  of  mlafeaaaDce  or  noufeaaanea  of  Its  board 
o(  health :  nor  la  It  responsible  for  acts  of  It* 
own  olBwra  done  under  the  aotborltr  of  a 
general  statate  In  tbe  attempt  to  perform  a 
public  service  not  dlatinctlr  lod  or  corpo- 
rate. Murrar  t.  Qraaa  Lake,  US  Ulcb.  2,  83 
N.  W.  RWl. 

A  municipal  corporation  empowered  to  a<»- 
struct  a  water  courae  across  a  highway  can- 
not be  questioned  by  tbe  conrta  aa  to  motlvea 
from  which  It  acted.  Fhlladelpbia  t.  Handolph, 
4  Watts  li  B.  614.  89  Am.  Dec  103. 

No  liabllltr  la  Impoaed  upan  a  cit;  tor 
damages  to  land  OTetllowed  by  backwater  <rf 
a  croek  obatmeted  by  tbe  caTing  In  of  a  da- 
fectlTS  drain  constructed  by  prlTate  lodivldnals 
In  an  embankment  od  tbelr  own  land,  becauas 
inch  drsin  was  planned  by  tba  city  engineer, 
alDce  ancb  act  waa  ont  of  tha  line  ot  Us  doty. 
Kaesaa  City  t.  Brady,  B2  Kan.  !I«7,  U  Pac  884. 

OraMns  itntt. 

In  grading  a  attMt  a  moniclpallty  haa  no  ao- 
thorlty  to  dam  up  a  water  courae,  althoagh  tbe 
flow  of  tbe  water  la  not  eoatlnuoDS  aiw)  par- 
manent,  and  la  liable  to  adjoining  ownera  for 
tbe  Injury  Inflicted.  Booe  t.  St.  Charley  40 
Ho.  50S. 

A  changa  of  highway  grade,  whereby  a  water 
course  la  obatructcd,  will  be  preenmed  to  haT* 
been  made  by  direction  ot  tbe  pat>llc  aotborl- 
tles,— capeclally  after  Bfteen  yeara  ot  acqulea- 
cence  and  naa  ot  tbe  blghiray  aa  graded.  Bcblag 
T.  Jonaa,  181  Pa.  ez,  18  Atl.  10T3. 

There  la  no  preaamptlon  that  a  lot  owner 
baa  been  compensated  for  the  expense  ot  fllling 
his  premlaea  wltb  earth  by  tbe  appraisers  eo- 
lected  to  ascertain  bis  damages  resulting  from 
the  grading  of  an  adjoining  highway,  which  Ail- 
ing Is  rendered  necessary  by  the  negligeiil  dam- 
ming of  a  small  Htream  of  water  so  ss  to  CHaae 
M  Stagnant  pond  on  tbe  property  and  create  a 
nalaance.  Laabuiy  t.  McCague,  H  Neb.  220,  76 
S.  W.  882. 

A  city  Is  liable  for  damages  caused  by  tbe 
oTcrflowIng  of  lands  by  backwater  by  resaon 
of  the  negligent  grading  of  a  bigbiray  without 
providing  proper  and  antBclent  culverts  to  per- , 
mit  tbe  water  of  a  river,  wbkb  tn  the  time  of 
.-.0  I*  B.  A. 


flood  la  accuatomed  to  paaa  iberefrom  to  an- 
other river  over  low  lands  lying  betwci-n  thea, 
to  follow  Ita  natural  and  accustomed  Conisr. 
Spelman  v.  Portage.  41  Wla-  144. 

In  an  action  against  a  municipal  eoiporatloB 
tor  ao  negllgeptly  constmcllng  end  repairing  Iti 
atreeta  and  vewera  that  a  etream  of  water  floW' 
Ing  acron  an  owner's  premlaea  was  obstructed 
so  as  to  overflow  tbe  same  fllUng  hia  cellar  wllb 
water  and  thereby  destroytug  tbe  aame.  thr 
measure  of  damages  Is  tbe  fair  rental  valne  of 
the  premises,  or  anch  part  aa  tbe  owner  bad 
been  deprived  of  by  reaaon  of  tbe  water,  and 
compensation  In  damages  for  tbe  permanent 
dlmlDDllon  in  valne  of  tbe  premlseat  If  any. 
South  Bend  V-  Psxon.  ST  Ind.  228. 

A  city  it  liable  to  an  action  by  tbe  owner  ol 
land  flooded  by  backwater,  to  abate  tbe  eb- 
Btructlon  aa  a  nulaance  and  to  recover  damages. 
if.  by  the  erection  ot  an  embankment  la  the 
grading  of  a  street,  It  obatmcta  the  channel  ot 
a  natural  water  coarse  wllhont  Uking  the  an 
eaaary  precautions  for  Ibe  escape  of  the  water 
flowing  therein.  Richardson  v.  Eureka,  M  Ca] 
443.  31  Pae.  4KS. 

Under  a  conatltutlonal  provision  that  pij 
rate  property  ataall  not  t>e  taken  or  damaged 
tor  public  use  except  on  dae  cwnpenaation.  and 
under  a  statute  anthorlslng  payment  from  the 
coontj  treaaury  of  damigea  resulting  from  thr 
conatmctlon  of  eauaewsfS.  Ibe  county  la  liable 
to  a  landowner  whose  property  is  flooded  by  tbt 
erection  ot  a  causeway  In  which  no  opening! 
were  left  for  tbe  escape  of  the  water.  BaineT 
V.  Hinds  Connly,  78  Hiss.  308.  28   So.  BTS. 

Mere  fallnre  ot  the  commlsalooen  of  a  Dew 
ly  created  county  to  remove  obatruetlona  placed 
by  the  commlsatonera  of  another  county,  at 
wblcb  the  territory  originally  formed  a  part. 
Id  a  stream  at  a  point  where  it  croaaes  •  high- 
way, does  not  conatltute  a  continuance  of  tbe 
nuisance  which  will  render  tbem  liable  for  dam- 
agea  to  a  mill  and  dam  by  backwater.  In  the 
absence  of  any  duty  to  renuive  Impoaed  by  law. 
or  notice  by  tbe  mill  ow^er  to  remove  and  rt- 
fnsal  BO  to  do.     Walter  v.  Wicomico  County,  SS 


lagea  to  a  ulU  and  dam  by 
backwater  occasioned  by  obatrucUuia  placed 
by  conunlBBloaera  of  anethar  county,  ot  whldi 
the  territory  originally  fomed  a  part.  In  the 
atream  at  a  point  below  tha  pnmlaea,  wlure  It 
croaaes  a  highway,  whars  the  obatractloBs  were 
reasonably  oecesasry  Inlprovamenta,  osefol  and 
beneflclsl  to  tbe  highway,  and  conatmcted  wltb 
ardlnary  care  and  akill,  and  eontlnoed  and  naed 
with  Ilka  ordinary  AUI  and  care  and  witboat 

keep  Bucb  highway  In  good  order  and  condition 
for  public  use.  /bid.  It  being  all^nd  that  the 
water  waa  aecnatomed  to  flow  over  Om  public 
highway  at  tbe  point  where  tbe  oliatructlaaa 
were  placed,  the  court  remarked  that  thia.  eTW 
it  prored,  would  not  atrengtben  the  plalnUfs 
esse,  since.  It  it  sublsctad  tbe  public  to  Incon- 
venience and  Injury,  It  woold  ItatU  be  a  nui- 
sance for  which  iko  right  by  prescription  or 
otherwise  can  exist. 

Minn.  Bpedal  Lawa  1881,  chap.  TB,  tnbcbap. 
8,  I  8,  providing  that  no  action  eball  tte  main 
talned  on  account  of  any  Injurlea  racelred  by 
means  of  any  detect  In  tha  condition  of  any 
bridge,  street,  sidewalk,  or  thoroughfare,  nnleoi 
commenced  within  one  year.  Is  not  appllcabia 
to  a  cause  of  action  for  damages  by  the  over- 
flow of  land  caused  by  the  obatmetlon  ot  a  water 
conrae  In  raising  tbe  grade  ot  a  dty  street.  Pye 
V.  Mankato,  &8  Utnn.  B88.  38  N.  W.  6tl. 
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A  moDlctpal  corporation  If  UaIiI*  tor  Ott  ovcr- 
flow  of  in  owaec'a  piemiaea  u  a  nanlt  o(  tbe 
BCKl'S^nt  conatracUoD,  under  Ita  anthortt;,  ol 
a  eQ]<r»rt  in  s  aCrMt  for  tbe  pMMis«  o(  tbe  wa- 
tera  ol  a  brook.  Kota  v.  HaOIaon,  1  Ina.  281, 
4B  Am.  Dec.  Sei. 

A  manlcliiai  corporation  la  liable  for  tba 
flMdlnr  ot  an  owner'g  land  caneed  by  the  Ininf- 
flclencj  ol  a  enlrert  built  bj  It  under  tbe  em- 
bankment of  a  aCreet  aeroaa  a  ravlna  nhlcb  la 
tbe  ebannel  of  ■  nataral  water  course,  tbe 
watera  of  wblch  baTe  been  sreatlj  Incresteil  b; 
tbe  dlacbarxe  therela  of  draltUKC  from  citj  aew- 
•ra:  and  the  fact  that  tbe  land  wu  below  cItj 
Snde  doea  not  abaolve  It  from  llabUltr.  Evans- 
Tllle  T.  Decker,  84  Ind.  32S,  43  Am.  Bep.  8«. 

A  town  lecallr  bound  to  build  and  keep  In 
repair  its  blgbwaya,  which  conatructa  a  mOl' 
dent  conduit  onder  ■  road  acroaa  a  natural 
■tream,  la  liable  to  ■  landowner  lujared  b;  tbe 
back  flow  when  the  culyert  baa  become  choked 
bj  tallen  earth  In  conaequence  o(  the  raising  of 
tbe  street  trade  from  time  to  time.  Haynes  t. 
BurllDgton,  38  Tt.  300. 

-  A  munlrlpal  corporation  la  liable  for  the  In- 
Jur7  caused  bj  the  obatnctlon  of  a  nataral 
water  coarae  tbronub  a  cnlvert  under  a  high- 
way.    Parker  r.  Lowell,  11  Gray,  S&3. 

A  duty  of  highway  aaperrlaora  to  provide 
drainage,  sufflelent  caosewaia,  etc.,  to  keep  the 
roadbed  pesu,ble  for  the  travel  log  public  la  not 
eiclnilve  of  tbe  rights  of  tbe  owners  of  abut- 
ting property  In  tbe  coastruction  of  highway 
dltchFa  and  dralna;  and  covered  natural  water 
ctmraea  cioaalng  a  public  hlgbwny  cannot,  b; 
neglect  or  design,  be  converted  Into  dams  to  tbe 
Injury  of  the  neighboring  lands,  because  the 
c«ad  la  not  Injured  thereby.  Hutchinson  y. 
Clay  Twp.  14  Pa-  Super.  Ct.  Me. 

A  municipal  corporation  and  land  company, 
wblch,  by  tbelr  coocnrrent  wrongdologs  In  the 
construction  by  the  former  of  an  InauSlclent 
culvert  and  drain  through  an  embankment 
placed  across  a  creek  In  the  grading  ot  a  street, 
and  tbe  continuance  of  saeh  drain  hy  the  latter 
acroaa  Ita  land,  and  permitting  that  portion  to 
tMcoma  bmken  down,  cwise  Injury  to  a  third 
person  by  the  backing  of  watu-  on  his  prem- 
■••a,  are  Jolntlr  and  nverally  liable ;  Bn4  tbe 
Injnred  paiaan  may  maintain  an  action  agalnat 
cltbw  or  both  of  tbam  for  the  entire  damage 
4oBe.  Kansas  City  T.  glangitrom,  68  Kan.  431, 
80  Pae.  T06. 

A  municipal  corporatioD  la  bonnd.  at  Ita  per- 
il, to  keep  the  acreen  of  a  catch  baalu  which 
It  has  constructed  to  carry  a  water  caune  floi 
lag  In  a  ravine  acroas  which  It  bos  carried 
atreet  on  a  culvert.  Into  tbe  culvert,  open  and 
unobstructed.  Tollgny  v.  Stillwater  Water  Co. 
78  Hlnn.  181,  TS  tt.  W.  1183. 

A  municipal  corporation  wblch  constructs  a 
Nad  over  a  natural  water  course  la  not  abao. 
lutely  bonnd  to  provide  adequate  means 
eanflnf  all  the  water  which  will  flow  In 
■tream.  Its  duty  la  performed  l(  It  employs 
competent  engineers,  and  they,  In  the  eiecclae 
of  honest  Judgment,  construct  a  culvert  of  aucb 
capacity  as  they  are  reasonably  Juatlfled  li 
llevlng  la  sufficient.  Tanbert  v.  8t.  Paul,  68 
Minn,   eia,    Tl    N.    W.   AB4. 

But  a  municipal  corporation  la  not  liable 
daaufea  tor  Injury  t()  landa  In  a  time  of  flood 
by  reason  of  the  Insufficiency  of  a  bighwi 
bridge  resulting  trom  on  honeat  mlatake  of 
Judgment  made  by  a  public  officer  In  the  fall 
discharge  ot  hia  dnty.  Sbleb  v.  Collier  Twp. 
(Pa.)  11  Ati.  see. 

A  municipal  corporation.  In  tbe  erection  ol 
•'Blvert  over  a  natural  itream.  Is  not  bonhd 
6!>  h.  R.  A. 


anticipate  such  an  eitraordlnar]'  flood  ns  or- 
dinarily careful  and  thoughtful  men,  and 
ordinarily  skilful  engineers,  would  reaaonably 
believe  never  to  occur.  Madison  v.  Roa^  8  Ind. 
236,  M  Am.  Dec  481. 

Although  a  municipal  corporation.  In  con- 
structing a  culvert  or  aewer  for  the  paasage  ot 
~^a  waters  ot  a  water  counw.  is  boand  to  make 
'ovlolon  tor  such  freshets,  taklr^  tbe  part  bla- 
..<ry  of  the  water  course  Into  conslderatliHi.  as 
may  be  reasonably  expected  to  occur,  even 
thougli  their  occurrence  be  at  Irregular  and  In- 
definite intervals  ot  time :  but  freshets  of  ex- 
traordinary cbaracter  need  not  be  anticipated. 
Evansvllle  v.  Decker,  84  Ind.  830,  48  Am.  Bep. 
S6. 

L  statute  Imposing  a  [lability  upon  a  town 
damages  resulting  "to  any  person,  hla  team 
carringe,"'   tbroogh  defect*  In  the  bighway 
while  nslng  It  ar  such,  will  not  authorise  an  ae- 
■galust    the    town    by     an    Individual   for 
damsgea  caused  bv  the  overflowing  of  bis  cellar 
through  the  stoppage  of  a  cnlvert  In  the  high- 
ly.    Ball  V.  Winchester,  83  N.  H.  485. 
Under  a  statute  Imposing  a  liability  of  mu- 
nicipalities  tor   Injurlea   anlTered   through   any 
defect  or  want  ot  repair  ot  the  way,  no  llabiil- 
ilati  tor  the  setting  back  on  private  prop- 
erty ot  the  water  of  a  stream  by  tbe  Ineuffl- 
y  ot  the  culvert  through  wblch  a  brook  runs 
p  the  highway;  nor  Is  there  any  liability 
for  auch  Injury  at  common  law,  where  the  water 
was  aet  back  because  ot  an  obstruction  placed 
in  ihe  culvert  by  a  third  person.     Peck  v,  Klls- 
rorth,  30  Me.  398. 
A  muBldpallty  Is  not  relieved  from  liability 
for  conatmctlng  a  cnlvert  over  a  stream,  of  In- 
ifficlent  dimensions  to  carry  olf  the  water,  tt; 
charter  provision  authorising  It  to  change  the 
channel  ot  water  coursee  and  to  wall  them  np 
i  cover  them  over,  as  such  prorlalon  doea  not 
thorlie  acts  disturbing  vested  ri^ts.    Young 
Kan  as  s,  27  Ho.  A  pp.  101. 
&  town  Is  not  liable  for  tbe  flooding  ot  lands 
t  to  tbe  negligence  of  Its  highway  eommin- 
oer  Id  providing  an  Insufficient  culvert  In  tbe 
embankmnnt   of   the   highway   to  carry  off  tbe 
water,  elnce.  by  I.,aws  1860.  chap.  Bes,  |  IS,  Ita 
liability  is  limited  to  damages  sustained  by  rea- 
Bon  ot  any  detect  In  Its  blgbwaya  of  bridges  ex- 
isting because  of  the  n^ect  of  Ihe  e '- 

sloner  of   highways.     Barber  i     "        " 
88  Hnn,  BZS.  34  N.  Y.  Supp.  i 
A  dty  la  not  liable  for  damages  ai 


way  which  bad  been  Included  In  a  rallMad 
right  of  way.  and  therefore  to  be  maintained 
by  the  railroad  company.  lender  v.  Bath,  8S 
Me.  141.  36  Atl.  1091. 

A  municipal  corporation  la  not  Ilahle  for  dam- 
ages sustained  by  a  person  Imm  backwater  on 
his  premises  cauaed  by  an  Insulfleleat  culvert 
eonstnicted  over  a  natural  stream  by  a  railroad 
company  tor  Its  own  uae  and  as  a  part  ot  Ita 
roadbed,  the  right  ot  way  for  which  was  granted 
by  the  munlclpnl  coritoratlon  along  a  public 
street.  Stockhooae  T-  Lafayette,  36  Ind.  IT,  80 
Am.  Dec.  4 no. 

A  city  which,  In  grading  a  street,  places  Id 
an  emhaukment  acroee  a  creek  a  culvert  which, 
■Ithoush  too  small,  would  have  afforded  s  suf. 
flclent  escape  for  Iba  waters  thereof  to  prevent 
Injury  to  nearby  lands,  la  not.  because  the  dty 
authorlllea  permit  an  adjarent  owner  to  Join 
a  drain  from  an  embankment  on  his  land  to  thnt 
«inatructed  by  Ihe  city,  responalble  for  dam 
nges  to  land  overflowed  by  backwater  of  tbe 
creek  due  solely  to  the  damming  up  of  the  creek 
by  the  obstruction  of  such  private  drain.  Kan- 
sas City  V.   Brady,  62  Kan.  297.   34  Pac.   S84. 

When  a  town  conetnicis  under  a  road  aoresa 
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ft  DShml  itraim  a  mfficlenC  cnlven.  and  ■  rail- 
road mmpBii;  awnlnff  lands  next  below  bnllda 
anotber  conduit  Joining  onto  the  flrst,  uid  In 
coarsa  of  time  both  slolceiraji  becama  ob- 
structed, to  tbe  InJutT  al  an  apper  proprietor, 
tbe  towD  la  not  liable  for  ao  mneh  of  the  daia- 
aie  ua  la  dne  to  tbe  obstructloD  of  tbe  priTate 
ranwar<     Barnea  v.  Burlington,  68  Vt.  360. 

In  detennlnlDK  the  dimensions  of  a  cnlvert 
at  a  point  wbere  a  street  crosuss  a  DLtural  wa- 
ter course,  a  mnulelpallty  acts  mlnlaterlally.and 
not  jDdlclallT,  and  It  le  liable  for  Injuries  re- 
■nlttng  [rom  tbe  cnlTert  being  o(  Insnfflclent 
dlmensioas  to  ctrrj  off  tbe  water,  Young  T. 
KsngBS.  ^I  Mo.  App.  101. 

In  the  absence  of  a  statute  Imposing  the  lia- 
bility, a  town  la  not  liable  tor  damagea  occa- 
sioned by  tbe  acta  of  a  mrrejor  of  blghwars 
whlcb  result  In  tbe  stoppage  of  a  culvert  In  one 
of  Its  public  roads  wllhln  the  scope  of  bis  au- 
thority, which  I*  derived  from  bis  being  a  pub- 
lic officer  created  by  law.  and  not  an  agent  of 
the  town.     Ball  t.  Winchester.  32  N.  H.  13B. 

Towna  made  liable  to  Bne  upon  Indlclmeat 
(or  nefctectlng  to  repair  a  highway  can  only  be 
sued  by  a  public  prosecution  upon  an  Indict- 
ment or  Information,  and  are  not  liable  In  ■ 
private  anit  by  an  Individual  for  an  overfiowlng 
of  hla  cellar  caused  by  the  neglige r ' 
of  a.  CDlfert  In  ■  public  road  of  •  town. 


A  town  Is  liable  for  Injuries  canaed  by  the 
bscking  of  water  by  a.  bridge  erected  by  It  In 
laying  out  a  hlgbwsy  over  a  water  course.  Law- 
rence T.    KalrhBTeo,    5   Rray,   110. 

Where  one's  house  and  Its  contents  are  In- 
jured by  an  overflow  tbe  proximate  cause  ot 
which  la  the  building  of  &  bridge  across  a 
stream  by  a  city,  wblch  obatracta  the  natural 
flow  of  water,  the  city  la  llsble.  Austin  v, 
Emanuel.   74  Tci.  821.   12  B.  W.  SIS. 

A  town  constructlLg  a  bridge  In  such  an  un- 
skilful and  negligent  manner  aa  to  set  beck  the 
water  upon  adjoining  land  Is  liable  to  tbe  own. 
er  for  tbe  damage  InSlcted.  Mootry  t.  Dan- 
bury.  4S  Conn.  6S0,  29  Am.  Rep.  TD3, 

A  mu  old  pal  corporation  will  be  liable  for 
water  dammed  back  by  rcBson  of  the  narrow- 
ing of  the  space  tor  passage  of  (be  water  in 
repairing  a  bridge,  although  tbe  offlcera  act  tn 
tbe  bonest  eierclse  of  their  discretion.  Perry 
T.  Worcester,  6  Gray,  B44.  SS  Am.  Dec.  431. 

A  municipal  corporation  In  constructing  a 
bridge  across  a  atream  for  the  accommodation 
of  the  public  is  bound  to  construct  It  with  rea- 
sonable cure  and  skill,  providing  water  ways 
BuOlcleDtly  capacious  to  accommodate  the  flow 
ot  the  stream  at  all  seasons  ot  (he  year,  and 
at  all  times  of  ordinary  high  water  or  freshets. 
Wheeler  t.  Worcester,  JO  Allen.  BBl. 

In  determining  tbe  damage  done  to  Isud  by 
the  construction  by  a  county  of  tbe  embankment 
and  trestle  of  n  bridge,  under  a  conatltutlonai 
provision  denying  the  county's  right  to  exer- 
cise tbe  power  of  eminent  domain  without  mak- 
ing compensalloo  (or  the  damage  caused,  there 
should  bo  considered  the  arresting  by  sucb  em- 
bankment ot  tlie  flow  of  water  (rom  the  river 
over  such  lands  daring  freshets  causing  It  to 
rise  higher  tban  It  otherwise  would  and  to  flow 
■round  the  end  of  an  embankment  towards  tbe 
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the  main  channel  of  the  river,  which  endangers 
tbe  safety  of  buildings  on  tbe  land.  Bmltb  v. 
Floyd  County,  SB  Go,  420,  11   B,  E.  830. 

But  a  monlclpal  corporation  Is  not  liable  In 
an  action  of  tort  for  obstructing  the  Sow  of  wa- 
ter In  a  stream  by  tbe  construction  of  a  bridge. 
U  tbe  bridge  la  suitably  constructed  to  let  the 
SOL.R.  A. 


r  pass  off  with  reasonable  freedom  at  all 

times  except  In  case  of  extraordinary  fresbata 

occurring  annually.     Tbe  compensation  for 

tbe  Injury  done  must  be  sought  under  tbe  em- 

.   domain   acts.     Sprsgue   v.   Worcester,   18 

Orsy,  lf3. 

Adjacent  coontiea  constructing  a  public  free 
bridge  on  the  site  of  the  former  one  across  a 
dividing  tbe  counties  are  not  liable  for 
damages  resulting  to  a  mill  on  auch  river  by  rea- 
son of  the  faulty  manner  In  which  the  work  l» 
executed  by  a  contractor,  whose  work  It  ts  not 
the  duty  of  the  county  authorities  to  auper- 
vlBC,  tbe  contract  therefor  having  been  made 
pursuant  to  the  statutory  provisions.  Bmltb  r. 
Wilkes  A  M.  Counties,  TB  Ua.  123,  1  8.  S.  20. 

When  a  city  baa  erected  bridges  and  culverts 
In  good  faith  In  improving  a  water  course,  a 
riparian  owner  may  not  recover  for  ao  unfore- 
seen and  unexpected  damage  reanlting  notwith- 
standing the  exercise  of  reasonable  caution, 
prudence,  and  Hklll.  Hoehl  v.  Muscatine,  ST 
Iowa,  444,  10  N.  W.  830 ;  Fnlleam  v.  Muscatine, 
67  Iowa,  4aT,  10  N.  W.  83T. 

A  rlporlsn  owner  has  no  rigbt  erf  action 
against  a  city  for  constructing  a  bridge  over 
a  stream  within  the  city  limit*  merely  be- 
cause be  fears  that  It  will  Interfere  with  the 
flow  of  water  from  bis  land.  Bwett  r.  Troy. 
62  Barb.  030. 

Tbe  truatees  of  a  village  are  not  liable  for 
Injuries  to  private  property  by  wster  backed 
thereon  by  a  cofferdam  placed  In  the  stream  to 
permit  the  construction  ot  a  bridge  across  It. 
where  they  were  guilty  of  no  negligence,  and 
tbe  prosecution  of  the  work  was  not  unreason- 
ably delayed,  and  where  the  Constitution  makea 
no  provision  for  payment  for  cousequentlal  In- 
juries from  the  performance  of  public  work. 
Atwater  v.  Cansudalguu,  124  N.  X.  008,  ST  N. 
¥,.  SSIS,  Affirming  SO  Hun,  263,  9  N.  7.  Supp. 

6eT. 

No  action  will  lie  against  a  mnnlclpal  cor- 
poration for  the  Increase  of  back  water  on  a 
Dilll  wheel  by  tbe  construction  of  a  new  bridge 
upon  an  adopted  plan  wblch  will  make  It  aafer 
and  more  convenient  for  the  public  nae  than 
was  tbe  old  one ;  ^nce  the  action  will  be  for 
tbe  mere  consequential  Injuries  arising  from  4 
proper  exercise  of  tbe  rl^bt  of  eminent  domain. 
Ely  V.  Kocbester,  20  Barb.  133. 

The  covering  of  upper  land  by  backwater 
from  a  dam  constructed  across  a  stream  tor 
storage  purposes,  by  a  municipality  for  provid- 
ing municipal  water  supply  under  legislative 
authority.  Is  a  taking  thereof  wltUn  the  con- 
Htltutlouai  prohibition,  for  which  the  owner  Is 
entitled  to  compensaUon.  Baltimore  v.  Uerry- 
man,  SO  Ud.  5S4,  Ha  Atl.  S8. 

Riparian  owners  may  recover  damagea  from 
D  municipal  corporation  for  depriving  them  o( 
tbe  yearly  damages  received  from  a  boom  com- 
pany by  erecting  a  dam  and  flowing  those  lands 
under  an  act  autborlilng  It  to  construct  the 
dam  for  the  benefit  ot  Us  waterworks  system, 
and  mokhig  It  liable  tor  damages  caused  thet«- 
by,     Barrett  V.  Bangor,  70  Me.  338. 

A  dam  constructed  by  a  munlclpsl  corpora 
tlon  as  a  part  uf  Us  wstetvorks  system  Under' 
Htntutory  authority  to  establish  and  maintain 
waterworks  and  to  build  dons  to  hold  the  wa- 
ter, etc..  Is  a  permanent  structure,  so  tbat  dam- 
ages caused  thereby  to  the  land  of  an  adjacent 
owner  by  flooding  may  be  recovered  In  one  suit 
ns  tor  the  depreclntlon  In  value  thereby  canwd. 
I'lnckneyvllle  v.  Hutchlngs,  63  III.  App.  1ST. 

t'lowage  Of  laud  by  a  dam  taken  for  a  mu- 
nirlpnl  water  supply,  to  a  greater  extent  than 
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h>d  been  acquired  In  favor  ot  tbe  owner  of  tbe 
dam,  will  give  the  owner  of  the  land  flowed  a 
right  ot  action  agalngt  the  municipal  corpora- 
tion. Kenleoa  v.  AillnKton,  144  Hnsa.  406, 
11  N.  S.  TOO. 

A  municipal  eorporstlon  la  liable  to  ft  land- 
owner for  the  damagea,  present  and  proapect- 
tre,  to  his  land  caaaed  by  the  conMructlon  bj 
It  of  a  dam  arroaa  a  natural  atream  a«  a  part 
of  Ita  waterworkg  ayateni,  thereby  backing  the 
water  upon  auch  owner's  premlieB.  Flncknef' 
Tllle  T.  HntcblQci,  33  III.  App.  13T. 

The  erection  by  a  municipal  corporation  ot 
a  dam  for  city  waterworka,  under  the  statutory 
authority  to  establlBh  and  maintain  a  syitem 
of  VBterworka  with  power  to  continue  the 
perpetually  Is  a  permanent  atmcture  for  i 
a  riperluQ  onner  may  recover  all  damages,  pa»t. 
present,  and  future,  reaaltlne  to  him  by  rea- 
■OQ  of  Ita  conttnicilon,  even  though  such  mu- 
nicipal corporation  had  only  leaaed  the  alte  of 
the  waterworka  for  a  term  of  years.  Centra- 
lift  T.  Wright  166  III.  Sel,  41  N.  E.  21T,  Af- 
Olming  58  III.  App.  31. 

A  municipal  corporation  la  liable  for  dam- 
ogea  to  land  from  overQow  by  backwater 
cauaed  by  tbe  negligent  maintenance  of  a  dam 
for  municipal  water-aupply  purposes  ]d  such  a 

above  tbe  dam.  fllllng  op  the  Htream,  even  If  It 
be  conceded  that  It  woald  not  be  liable  tor  con- 
•eguentlai  damagea  from  the  mere  net  of  con- 
•tructlng  the  dnm  and  obatmctlng  tbe  current, 
under  legislative  authority.  Baltimore  v. 
Uerrymau.  86  Md.  SH4,  SS  AU.  S8. 

A  board  of  levee  commlsaloneis,  In  the  ab- 
sence ot  public  necessity,  have  no  right  to  con- 
struct a  levee  whereby  a  naCarnl  water  course 
Is  dammed  and  lands  are  flooded,  before  con- 
demning the  same  or  payment  of  damages 
therefor.  Hughea  v.  Hlsslaalppl  Levee  Comrs. 
(Mlas.)   2T   So.  744. 

If  aervanta  ot  a  city,  having  aathoritj  by  Its 
charter  to  dam  the  waters  of  a  river,  perform 
Ibe  act  In  a  negligent  or  nDlawful  manner  ao 
as  to  injure  others.  It  may  be  tietd  liable  there- 
for. Boyo  T.  Albert  Lea,  74  Minn.  230,  78  N, 
W,  1131. 

A  county  may  be  reatralned  by  a  person  to 
.whom  injury  will  result  therefrom,  from  erect- 
ing a  dam  or  levee  acroaa  ft  natural  stream, 
except  In  the  lawful  exercise  of  the  right  of 
eminent  domain.  Leflore  County  v.  Cannon 
(HlH.)   33  Bo.  81. 

I'amaglng  an  owner's  land  by  overflow, 
caused  by  the  construction  by  a  highway  super- 
vlaor,  DUder  anthority  of  a.  statute,  of  a  dam 
across  a  stream  for  tbe  preservation  ot  a  high- 
way, theieby  diverting  the  waters  of  the  stream 
from  its  natural  channel,  la  a  "taking"  by  the 
•tate  within  the  meoclDg  of  the  constitutional 
provision  excepting  the  state,  In  the  taking  of 
private  property,  from  the  prepayment  of  com- 
pensation therefor.  McOaker  v.  Barrel),  BS 
Ind.  420. 

A  provlsloD  Id  a  statute  anthorlslng  a  mn- 
nldpal  corporation  to  erect  a  dam  across  a 
stream  the  title  to  the  bed  ot  which  Ir  In  the 
■late,  that  no  property  shall  be  taken,  over- 
flowed with  water,  or  otherwise  damaged,  with- 
out compensation,  will  not  apply  to  a  ford 
which  Is  need  merely  by  acquiescence  of  the 
■tate.  Aoitln  v.  Hall  (Tex.  Civ.  App.)  BS  S. 
W.   470. 

An  npper  riparian  owner  la  entitled  to  on  In- 
lOBctlon  to  reslrabn  the  maintenance  of  a  dam 
In  ft  stream  by  a  municipality  tor  water- 
works purposes  In  such  a  manner  as  to  buck 
the  water  upon  his  premises  to  their  Injury. 
destroying  nla  crops  and  stopping  up  his  drains, 
50  T^  R.  A. 


and  is  not  conflned  to  an  action  at  law  for 

damages,  lu  view  of  the  permanent  character 
ot  the  obstructloo.  entailing  continuous  dam- 
age and  neceasltBting  fre<]nent  and  continuous 
litigation.     Fox  v.  Fostorla.  14  Ohio  C.  C.  471. 

An  upper  riparian  proprietor  la  not  estopped 
from  maintaining  a  suit  for  injuries,  to  re- 
slniln  tbe  maJntenance  ot  a  dam  In  a  stream  by 
s  municipality  for  waterworka  purpose*  back- 
ing the  water  upon  his  lands  to  their  Injury, 
by  mere  silence  during  the  conatructlon  thereof, 
at  a  large  expense,  of  which  be  had  knowledge. 
as  the  municlpalily  has  the  legal  right  to  cua- 
stnict  tbe  aame  if  properly  done,  and  he  was 
not  bound  to  interfere  or  object  and  was  un- 
der no  obligation  to  speak.    Itiid. 

A  railroad  company  may  recovar  for  dum- 
RBcs  to  its  embankment  by  the  setting  back  of 
water  by  means  of  a  dam  conitructed  by  tbe 
state  although  it  knew  of  tbe  location  of  lh» 
flow  line,  and  that  work  was  being  done  In  the 
conatructlon  of  the  dam.  New  Tork  C.  &  II.  R. 
R.  Co.  V.  State,  3T  App.  Dlv.  B7,  66  N.  T.  Supp. 

The  flooding  ot  land  by  reflow  from  ft  dam 
built  by  the  state  an  the  properly  of  another 
Is  ft  consequential  Injury ;  and  damagea  there- 
for cannot  be  recovered  without  leglelfttlve  pro- 
vision. Delaware  Division  Canal  Co.  V.  lie- 
Keen.  S2  Pa.  IIT. 

Th\t  decision  Is,  however,  contrary  to  tbe 
principles  announced  in  I.  b,  2,  supra,  partlcu. 
larly  to  the  cose  ot  Pumpelly  v,  Oreea  Bay  & 
hL  Canal  Co.  18  Wail.  166,  20  L.  ed.  SSI. 

Lfubflffy  0/  otHcrrt. 

A  highway  supervisor  Is  not  petsooally  lia- 
ble for  Injuries  Co  an  owner's  land  from  over- 
flow caused  by  tbe  coQatrDCtion  by  him  In  bis 
~  '  '  capacity  of  a  dam  across  a  stream  on 

ar  a  highway  In  the  exercise  ot  his  stat- 
utory power  to  enter  upon  any  land  adjoining 
or  near  highways  to  con  a  tract  snch  ditches, 
drains,  dams,  etc.,  that  may  t>e  neceaaory  for 
the  proper  construction,  repair,  or  preservation 
(•f    such    highways,    whereby  (he  water  of  the 

was  diverted  from  Its  original  channel, 

absence  of  proof  eatattllahing  the  fftct 
did  not  act  In  good  faith,  but  without 

ble  care,  or  corruptly  or  mallclonaly, 
where  tbe  atatute  provides  the  mode  of  assesa- 
Ing  damages  caused  by  such  oflSclal  acta.  Uc- 
Osher  v.  Bnrrell,  DB  Ind.  42E. 

Public  oIDcers  nuthoriied  to  erect  either  a 
.  Idge  or  causeway  acroBa  a  water  course  ar* 
not  liable  for  choosing  the  tatter  through  a 
mete  mistake  ot  Judgment,  and  not  from  mal- 
ice toward  one  Injured  thereby.  Yealy  v.  Fink, 
43_Fa.  212,  62  Am.  Dec.  BSQ. 

bers  of  tbe  board  of  supervlBOTs,  who  not  only 
participate  In  the  proceedings,  but  sign,  as  e> 
ojTIofo  directors  of  the  levee  district,  the  con- 
tract tor  tbe  construction  of  a  dam  as  part 
ot  ttie  plea  of  a  levee  district  In  their  county, 
ire  liable  tor  damages  to  lands  overflowed  by 
lood  waten  retained  thereby  to  a  greater  ei- 
ent  than  they  ottierwlaa  would  have  been, 
There  port  of  such  dam  was  constructed  lu  an- 
ither  county  under  a  statute  giving  them  pow- 
ir  to  adopt  plans  for  the  protection  of  any  levee- 
district  created  under  the  act,  In  view  of  the 
ither  provisions  ot  the  act  Indicating  such  a 
imitation,  tbe  nature  ot  the  functions  of  su- 
pervisors, who  are  locaJ  oCHcera,  and  the  conse- 
quences which  might  follow  trom  such  a  con- 
struction. But  another  member  ot  such  Inard, 
who  merely  pnrtlclpates  In  such  proceedings. 
Is  held  not  liable.  It  appearing  that  one  ot  tbe 
three  voted  Bgalnit  the  petition  and  order,  but 
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not  which  one.     Huulton  v.  I'nrki.  61  C»l.  IfW, 
:io  roc.  U13. 

Id  »bBTer  t.  Rldrrd.  38  IIUD.  Q;I2.  wbtcb  wai 
reversed  Id  1H  N.  Y.  23U,  21  N.  K.  «i,  It  wa« 
li«ld  that,  the  dam  having  been  rElaod  by  the 
wiperlnteDdeDt  ot  a  waterwortja  company  hav- 
tng  Ihe  right  to  take  water  (com  It.  the  set  wim 
In  violation  ol  the  atatute  providing  tbat  no 
person  owning  or  employed  In  any  bydcaullc 
works  shOQld  be  employed  as  agent  upon  tbe 
•  anals;  and  tbe  authority  obtained  by  him  did 
not  KbmUve  him  from  liability  for  the  Injuriea 
c&uKed  by  hla  act,  'Tbe  court  ot  appeals  held. 
-on  this  point,  that  the  luperlntendent  waa  not 
within  tbe  terms  of  the  statute,  becana«  the 
rlghtf  ot  tbe  water  company  were  superior  to 
those  of  the  state.  And  a  rullDg  similar  to 
tbst  of  the  court  of  appeala  was  made  In 
"Wright  T.  Eidred.  46  Hun.  12. 


b.  Corpordflon*, 


A  water  company 
land  by  the  overfli 


liable  for  damages  to 
reof  caosed  by  the  mt- 
■ODStructed  across  and  dam- 
_ilng  up  lavlDea  und  galchea,  so  as  to  tuni 
flood  waters  on  such  land,  instead  ot  ratting 
It  >o  as  to  turn  them  Into  ravlnea  and  gulches, 
whicli  woald  have  prevented  Injury  to  tbe 
plBlntirs  land.  Turner  T.  Tuolumne  County 
WntPr  Co.  30  Cal,  3U7. 

Where  a  canal  company,  In  constructing  a 
dam  in  a  rlrer,  la  not  acting  under  a  public 
francblae.  It  la  liable  for  Injnrlea  Inflicted  upon 
adjoining  landowners  by  caualog  the  streain  to 
overflow.  Townes  v.  Aagusta,  48  8.  C.  15,  28 
a.  F„  nB4. 

Bo  long  as  B.  corporation  maintains  Its  dam 
under  authority  rightfully  graced  by  the  stalt 
It  will  not  be  permitted  to  say  that  Ita  dam  I 
built  somewbat  higher  than  la  absolutely  necei 
aary  to  carry  ont  some  of  Its  corporate  put 
iKwea.  It  must  pay  damages  lo  the  land  ac- 
tually overflowed,  Chamley  v,  Shawano  Wa- 
ter Power  k  Elver  Improv.  Co,  JOB  Wis,  563,  BS 
h.  E.   A.   BB3,  8B  N.  W.  SOT, 

Stoekholdera  of  a  corporation  organised  for 
ibe  maintenance  of  a  reservoir  dam  cannot  be 
made  Individually  liable  tor  the  Injuries  cmosed 
by  the  flowage  therefrom  In  the  absence  of  ei- 
.preai  statutory  provision.  Norton  v.  Bodgea, 
JOO  Uasa.  211, 

c.  Ont   who   JWis   parted  vAth  property. 

That  th«  owner  ct  a  dam  bM  conveyed  b 
Interest  does  not  prevent  bis  liability  tor  t) 
injuries  caused  by  flowage  prior  to  the  time  of 
SQCh  conveyance.     Bean  v,  Hlnman,  38  He.  480. 

The  grantor  of  premises  upon  which  he  has 
built  a  dam  which  unlawfully  flows  a  neigh- 
bar's  premises  Is  not  freed  from  liability  toe 
the  damage  cansed  by  the  flowage,  by  the  (act 
that  his  grantee  haa  adopted  his  unlawful  act, 
and  has  also  become  llsble  tar  maintaining  the 
-dam.  IMumer  v.  Darper,  8  »,  H.  88,  14 
Dec.  S3S. 

Those   who   convey   a   dam   which   caus 
uulsance  by  the  flowing  of  lands  are  llsbl< 
the  continuance  thereof,— eajiecUlly  where  they 
convey   the   premlaes   with   covenants   of   wf 
ranty.     r-ohmlller  v,  Indian  Fort  Water  Pow 
Co.  SI  Wis.  683.  e  N.  W   BOl. 

land  to  tbe  Injury  of  another,  and  then 
veys  the  premises  wltb  warranty  of  the  right 
10  flow  as  tar  as  had  been  theretofore  Dec«B- 
eary  (or  the  u««  o(  the  mill,  he  remains  liable 
to  an  action  on  the  caae  for  the  damages 
sioned  by  the  continuance  ot  tbe  nuisance 
Mquent  to  the  conveyance.  Waggoner  v. 
511  L.  R.  A. 


malne,  3  Denio,  306,  4S  Am.  Dee.  4T4.  llmllln^ 
[  T.  Alkln,  15  Wend.  S22.  30  Am.  Dec.  73. 
le  owner  oT  a  dam  causing  an  Dnantboiirrd 
ige.  who  parts  with  the  poaaesslon  of  th» 
dam   and   control   of   the  .water   It  raises  by  s 
iveyance  of  his   interest  In  tbe  dam.  Is  not 
treed  from  liability  tor  damages  occurring  atler 
his  conveyance  of  the  dam  as  the  original  au- 
thor of  tbe  nuisance,— especially  where  he  hat 
Erred  certain  righta  to  draw  water  from  It 
I     (0     repair    wheu     necessary.     Curtice    v 
Thompson,  19  V.  H.  4T1. 

An  owner  of  land  who  constructed  a  dssi 
upon  it  and  unlawfully  flowed  another's  pmr- 
Ises  Is  liable  for  sU  the  damage  caused  by  the 
flowage,  although  he  conveyed  the  premlSH 
prior  to  tbe  commencement  of  Ihe  aclloo. 
Plumer  v.  Harper.  3  N.  II.  88,  14  Am.  Dec.  SS3 
One  whose  land  <■  overflowed  by  the  erection 
[  a  milldam  will  not  be  prevented  from  remr- 
erlng  judgment  agslnat  the  person  originally 
erecting  and  owning  the  dam  by  tbe  tact  that 

with  tbe  Intention  ot  bin 
derlng  and  delaying  him  In  the  recovery  of  hla 
damages,  as  such  conveyance  as  to  him  Is  fraud 
ulent  and  void  under  the  atitute  relating  to 
conveyancpB  fmndulent  aa  to  credUore,  I^ir- 
cell   V.   M'Callum,   18    N.   C,    {1  Dev.    ft  B,  L.t 

It  Is  not  ikeeenarj  that  the  grantees  of  the 
right  to  draw  and  use  water  from  the  power 
created  by  a  dam  should  be  made  parties  to  a 
suit  against  tbe  proprietors  by  the  ownen  of 
lands  Ininred  by  overflow  ot  backwater,  for  the 
abatement  ot  the  dam.  Newell  v.  Smith,  Sfl 
Wis.  BB2. 

A  mill  owner  whose  mill  Is  Injured  by  a  dam 
erected  and  kept  up  without  right  may  maJs- 
Uln  an  action  agalnet  Ihe  person  who  erected 
It  tor  Injuries  anatalned  after  the  wrongdoer 
has  conveyed  the  dam  to  a  third  person.  Pren- 
tiss T.  Wood.  132  Mass.  486. 

The  tact  tbst  a  railroad  company  has  leased 
Its  road  and  appurtenances  t<  '    "  "  " 

deprive  one  Injured  by  a  ' — 


another  does  m 

„,^.,„ built  by  It  of  hli 

right  of  action  against  such  company,  the  dam 
being  the  primary  and  continuing  c«nse  ot  the 
injury  complained  of,  Anderson  v.  ClnclnnaU 
iiouthem  H.  Co.  86  Ky.  41,  B  8.  W.  49. 

A  statTit*  providing  that  ft  person  «"«««"■ 
nuisance  by  erecting  a  mill  or  dam  shall  not  be 
liable  for  the  continuance  ot  the  nuisance  after 
a  conveyance  of  the  mill  and  dam  applies  only 
to  a  bona  fldc  sale,  and  not  to  a  feigned  or 
fraudulent  one.  Purcell  v.  M'Callum,  18  N.  C. 
(1  Dev.  *  B.  L.)  221. 

But  in  one  case  It  was  held  that  an  action 
will  not  lie  agalnat  the  owner  ot  a  mill  pond 
by  an  adjoining  owner  whose  premises  have 
been  overflowed  thereby  where  the  mill  pond  had 
been  leased  to  a  third  person  who  was  in  pos- 
session and  no  notice  was  given  to  the  owner 
ot  the  pond  Ot  the  condition  of  the  i 
prior  to  the  commencement  ot  the  anlt  : 
shown  that  he  knew  of  Its  condltloo.  1 
Church.  2  Thomp.  k  C.  259, 

d.  Purfhater  of  pn>p«rl». 

One  who  purehaaes  a  dam  Is  not  11 
the  injury  caused  by  ths  backing  of  « 

adjoining  lai        ~  ~ 

he  continues 


a  third  person  merely  bi 


mce  of  a  colvert  and  em- 
bankment by  railway  receivers  is  InsuOclenl  to 
charge  the  railway  company  with  liability  for 
the  flooding  and  dcatrucllon  ot  property  in  the 
ohience  o(  notice  or  knowledge  that  they  coo- 
Blltuled  a  nuisance.  Central  Trust  Co.  v.  ffn 
bHsb,  St,  L.  k  P.  R.  Co.  07  Fed.  441. 


IMS. 
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Tbe  lenee  of  ■  lallrosd  I*  not  liable 
coatlnoaDce  of  ■  nolnnce  created  bj  Iti  teuor 
Id   obatructlng  tb«  flow  o(   water   Id   tbe   nb- 
■eace  of  demand  tor  Its  rtmoTal   unlew  tarh 
l«Mee  bai  Increased  the  obit  ruction.     Da  Lau 
▼.  fleorgU,  C.  A  N.  K.  Co.  66  8.  C.  SOT,  SS 
B.  9da. 

A  railroad  comiuuir  wboM  predeceraor  bas 
<»]itnieted  ■  bridge  over  a  atream  ' 
war  ai  to  bo  ■  nuliance.to  adjoining  properly 
■■  not  llablt  for  lojorlea  cauied  by  It,  In 
tbe  aboence  at  notice  or  knowledge  ot  the 
Iitence  of  the  nnlsance:  bat  It  la  not  neceasair 
to  lU  llabllltr  that  ft  ibonld  bave  received  a 
Nqneat  to  abate  the  utilaani-e.  Conhocfbn 
Stone  Boad  t.  BaSalo,  N.  T.  A  IL  B.  Co.  51  N. 
V.  ET3,  10  Am.  Bep.  646,  BeTeralng  S3  BaA. 
300. 

Wbere  the  owner  of  land  by  a  parol  llcenae 
permit*  a  railroad  companr  to  conatruct  a  dam 
aeroaa  a  ttream,  reaultlng  In  an  orertlow  of  bla 
land,  and  permita  auch  obatmctlon  to  continue 
until  the  bed  oF  the  stream  flll>  ap  from  dli- 
UM  and  dlaappeara,  without  revoking  the  II- 
■.vnae.  equltr  will  not  restrain  the  continuance 
of  tbe  oijalruGlIon  aa  against  an  innocent  pnr. 
fbaser  of  tbe  railroad  without  notice  or  knowl- 
iMlge  of  the  previoua  exlateuce  of  the  itresm. 
Hnrretaoo  r.  Eanaaa  City  A  A.  B.  Co.  101  Ho. 
-t82.  S2  8.  W.  368. 

Tbe  owner  of  a  mllldam  Is  onl;  llalile  for 
Injuries  resnitlng  from  the  backing  of  water  on 
the  land  of  an  adjacent  owner  which  occurred 
ufter  he  became  the  owner  of  the  mill  property. 
Anderson  v.  Hubble,  as  Ind.  OTO,  IT  Am.  Hep. 
SH. 

Thoretore,  one  wboae  land  is  orerdowed  by 
reason  of  a  dam  below  In  a  stream  may  not  re- 
4'over  from  a  purchaser  from  the  builder  ot  tbe 
^m  when  the  whole  Injury  was  caused  when 
Ibr  dam  wa«  buUt.  lllxer  v.  Ottui 
flraulic  Power  Co.  TO  Iowa.  140.  80  N.  W.  1T2. 

A  mill  owner  la  not  liable  tor  Injurli 
land  further  dp  the  stream  by  the  setting 
■ot  water  by  a  sluiceway  under  a  road  whir 
predecessor  in  title  had  changed  with  Ibe 
Mnt  of  the  proper  aathoritlea  (or  tbe  beneUt  of 
the  pond.  Bletson  t,  K.  Csjvor  Co.  BT  "-  — 
403. 

An  agent  who  merely  carries  on  a  mill  tor 
the  owner's  benefit  Is  not  liable  because  Its  dam, 
■  permanent  atructure,  was  maintained  at  too 
grMiC  a  height  to  the  Injury  of  an  upper  mill 
owner.  Levi  L.  Brown  Taper  Co.  v.  Dean;  123 
Mass.  ZflT. 

The  grantee  of  a  railroad  Is  not  liable  tor  In- 
jury to  an  owner's  land  from  the  depoaitlng  o( 
coal  alack  therron  from  the  rallrnad,  occasioned 
by  tbe  Inadequacy  of  a  culvert  coiutructed  by 
the  former  owner  of  tbe  r^lroad,  outU  notice 
to  abate  snch  nuisance  Is  given.  Wabash  B.£o. 
T.  Sanders,  4T  III.  App.  439. 

A  purcbaaer  of  premises  Is  entitled  to  notice 
4tf,  and  requeat  to  aLate.  s  nuisance  created  by 
a  dam  thereon  at  tbe  time  of  his  purchsw.  or 
by  a  dam  anbacquentlj  constructed  by  him  In 
place  thereof,  If  Ibe  new  structure  does  not 
csose  an  Increased  overflow,  before  an  action 
to  abate  tbe  same  can  be  maintained:  bnt  it 
such  new  structure  causes  a  greater  overflow 
than  the  former  one  the  ruts  I*  otherwise, 
firl^r  r.  Clear  Lake  Waterworka  Co.  40  Cal. 
390. 

The  lessee  at  land  will  not  be  compelled  to 
constmct  a  tumbling  bay  for  the  discharge  of 
the  water  of  a  river  ao  aa  to  prevent  tbe  over- 
flow of  plalntira  land,  where  such  construction 
would  be  a  waste  upon  tbe  estate  ot  the  lessor. 
Alder  V.  Savlll.  B  Taont.  494. 

The  grantee  of  premtsea  with  a  dam  con- 
fiS  L.  E.  A. 


Btrueted  thereon  by  bet  grantor.  It  not  liable 
for  the  overflow  c^  adjoining  premises  caused 
by  such  dam,  where  she  bad  no  notice  that  tbe 
dam  was  a  nuisance  or  bad  any  Injurious  effect 
npon  such  adjoining  premises  and  was  never  re- 
qnested  to  remove  It,  such  notice  not  being  dis- 
pensed with  by  Cal.  Code,  |  3483,  providing 
that  every  successive  owner  of  property  who 
nt^lpcta  to  abate  a  nuisance  upon  or  in  the  nss 
ot  property  created  by  the  former  owner  is 
liable  therefor  In  tbe  same  manner  as  the  one 
who  flrst  created  It.  Castle  v.  Bmlth  (Cal.)  86 
Psc.   809. 

A  grantee  of  railroad  property,  on  which  ex- 
ists an  emtiankment  which  Is  a  duIbbdcc  In 
that  it  obstructs  water  during  freshets  to  the 
damage  of  an  opper  riparian  owner,  la  not  re- 
sponsible for  such  damage  In  the  absence  ot 
notice  of  tbe  nuisance,  where  tbe  embankment 
Is  not  obviously  snch.  Orvl*  v.  Elmlra,  C.  k  N. 
B.  Co-  IT  App.  niv.  1ST,  40  N.  Y.  Bupp.  SflT. 

Cases  may  be  found  cited  furtber  down  In 
this  BQttdlvlalon,  however,  which  grant  a  recov- 
ery where  the  embankment  la  plainly  a  nuisance. 

A  rlpnrlsn  proprietor  Injured  by  the  negli- 
gent construction  of  a  railroad  bridge  cannot 
recover  from  a  lessee  thereof,  aa  the  Injury  did 
not  result  merely  from  the  operation  ot  tbe 
road.  Kearney  v.  Central  B.  Co.  167  Pa.  302, 
31  Atl.  63T. 

The  alloiee  of  land  on  which  there  was  a 
mllldnm  at  the  time  ot  his  purchase,  which  Is 
alleged  to  be  tbe  canse  ot  damages  to  land  of 
another  by  the  oveAowIng  thereof  by  tuckwater 
therefrom,  la  not  liable  tor  such  damages  caused 
contlniiance  Of  the  nuisance.  In  tbe  ab- 
t  a  reqoest  to  abate  the  same,  made  be- 
fore the  aj;tlon  was  brought  Pelker  v.  Cal- 
houn. 64  Ga.  014. 

railroad  company  which  baa  leased  the 
road  ot  another  Is  not  liable  for  the  malnte. 
and  continuance  of  an  existing  embank- 
whereby  adjacent  land  Is  flooded.  In  tbe 
absence  of  notice  of  tbe  damage  already  done 
request  to  remove  the  structure.  Phlla. 
delpbia  A  E.  B.  Co.  v.  Smith.  27  L.  R.  A.  131. 
12   C.  C.  A.  384,  28   U.  8.   App.   184.   64   Fed. 

Notice  to  abate  or  remove  a  dam  causing  an 
jverflow  of  adjoining  lands  Is  prereqnlslte  to 
tbe  bringing  of  an  action  by  tbe  injured  owner 
against  one  who  acqnitwl  the  dam  atter  It  waa 
built  by  another.  Plerson  v.  Oiean.  14  N.  J.  L. 
36,  20  Am.  Dec.  407. 

Wbere  the  defendant's  grantor  erected  the 
dam  complained  of,  the  mere  fact  that  the  de- 
fendant continued  to  nse  It  does  not  make  him 
tbe  anthor  ot  tbe  Injury  so  as  to  obviate  the 
necessity  of  B  request  for  Its  removal  before  an 
action  will  He  against  the  grantee.  Johnaon  v. 
Lewis,  IB  Conn.  303,  33  Am.  Dec.  400. 

A  nUlmad  company  Is  not  liable  for  damage* 

om    a    nuisance    created    by    an    embankment 

TOSS  a   water  course  with  a   culvert   Ineufll- 

ent  to  carry  all  water  which  may  reasonably 

■   expected    to   flow    tberMn,    resulting    In    the 

■erflow    of   land    by   backwater,    where   It  did 

>t  construct  the  road,   but  operates   It  under 

lease  iinieaa   It  Is  shown  to  have  knowledge 

that  It  Is  maintaining  a  nuisance.     Missouri  P. 

B.  Co.   T.   WebHtpr,  S   Kan.   App.   106,  42  Fac. 

840. 

Tbe  grantee  of  land  npon  which  a  dam  Is  con- 
structed which  unlawfully  flows  another's  prem- 
■  es  Is  not  liable  for  maintaining  the  nuisance 
itll.  upon  request,  he  refuses  to  remove  tbe 
dam.  and  thereby  abate  tbe  nulaance.  Wood- 
lan  V.  Tufts,  B  X.  IT.  88. 
The  grantee  of  premises  npon  which  there  Is 
dam  built  by  the  grantor  which  nnlpwtullr 
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flowi  a  neighbor'*  luid  ti  not   liable  for  tbe 

dRnia4ie  reaaltlng  from  tbe  flownge,  natll,  upon 
mjuesl,  he  refuMS  to  remOTc  the  dam.  Plum 
cr  V.  Barper,  3  N.  H.  8S,  14  Am.  Dec.  S33. 

There  Is  a  coofllct  of  aathnrltj  as  to  wbeChei 
or  not  It  la  anffldeut  to  churge  the  grantee  Bi 
the  author  of  the  obatructlou.  In  one  Faac  It 
naa  held  that.  In  an  action  againgt  a  railroad 
company  for  damaxei  alleged  to  arUe  from  the 
erection  of  a  roadbed  acrou  the  outlet  of  * 
basin  or  pond  ao  a>  to  stop  np  the  outlet  aad 
overflow  tlie  land  at  times,  proof  ahowlng  an 
erection  of  the  nuisance  complained  of  bj  an- 
olber  conjpanr  and  Its  coutlnnanco  only  br  the 
detendant,  la  a  variance  which  will  prsTeat  re- 
covery. Soutbem  B.  Co.  t.  Cook,  lOfl  Oa.  45D, 
S2  S.  R  68b. 

While  In  BDoUier  ca«e  It  waa  held  that  a 
fatal  Tarlani-e  I*  not  canaed  In  an  action  for 
coDBtmctlon  of  ofaBtrDcUoUB  to  a  water  way  by 
eTldr>nce  that  tbe  defendant  merely  contlnaed 
the  obstruction  which  had  been  erected  by  an- 
other. Conbocton  Stone  Eoad  Co.  *.  Buffalo, 
N.  X.  A  JC  B.  Co.  3  Uun,  6S3. 

Efftct  0/  InOKtt^t, 

Sucb  pnrcbaser  nay,  however,  become  liable 
U  bo  knowingly  contlnnea  a  nalsanee. 

The  grantee  of  one  obstructing  a.  atream  U 
liable  for  knowingly  eontlnolng  tbe  olMtruetlon, 
Culver  T.  Chicago,  B.  I.  &  P.  B.  Co.  88  llo.  App. 
180. 

One  «*bo  reqnlrea  title  fyim  the  builder  of 
tbe  dam  will  be  liable  tor  tba  Injury  done  by 
Ita  continuance  after  notice  and  request  to 
abate  It.  Plllsbury  t.  Moore,  44  He.  1B4,  69 
Am.  Dec.  SI. 

Where  a  railroad  company  conatructs  an  em- 
bankment acroiiB  a  water  course,  thereby  ob- 
atructiug  It,  a  lessee  of  tbe  road  Is  liable  for 
damages  resulting  from  a  continuance  ot  tb«  Ob- 
struction. Kenney  r.  Kanaaa  City,  P.  *  Q.  B. 
Co.  74  Uo.  App.  SOI, 

An  action  may  be  commenctd  to  recover  dam- 
age* reaulttns  from  n  nuisance  created  by  the 
conatmetlon  of  a  dam  causing  tha  water  to 
flow  back  on  plalntira  land  without  making  a 
request  to  defendant  to  abate  the  nuisance  al- 
though where  (he  nuisance  was  created  by  a 
pretlflua  owner  the  defendant  must  have  knowl- 
edge or  notice  ot  Its  eilstence  before  tbe  ac- 
tion can  be  maintained.  Plimey  r.  Beny,  01 
Uo.  :i69. 

A  railroad  company  operating  a  railroad  un- 
der a  llccnae  from  the  owner  Is  liable  for  fail- 
ure to  rvmove  an  obatmctlon  to  a  water  course 
created  by  the  owner  In  constructing  the  road- 
bed on  a  solid  embankment  across  the  water 
course.  Kenney  t.  Kanaaa  City,  P.  *  O.  B.  Co. 
74  Mo.  App.  BOl. 

Tbe  one  who  continues  tbe  dam  Is  as  much 
liable  as  the  one  who  erects  It.  Cobb  v.  Bmltb, 
:iS  WlB.  21. 

Case  will  tie  against  the  feoffse  of  riparian 
land  for  the  continuance  of  an  unlawful  How- 
age  of  higher  lands  by  his  grantor.  BeswIck 
T.   Combdon,  F.  Moore,  fl53. 

Damages  may  be  recovered  by  a  landovmer 
whose  land  Is  overQowed  by  backwater  from 
a  mill  caused  by  raising  a  dam.  although  the 
land  was  overflowed  In  the  time  ot  the  mill 
owner'i  grantor,  who  had  not  acQulred  the 
right  to  cause  sucb  overilow.  any  time  within 
(en  years  after  the  raising  of  the  dam  causing 
the  overflow,  the  reason  being  tbat  an  action 
to  recover  the  poaseaslon  ot  the  land  could  not 
be  barred  until  ten  years  after  Ita  occupation. 
Sutllff  V.  Johnaon,   17  Neh.  DTS.  24  N.  W.  217. 

The  lessee  of  a  mill  and  dam  la  liable  for  the 
continuance  ot  a  nnlsatice  created  by  her  lessor 
.5a  L.  R.  A. 


In  constructing  the  dam  lo  hl^  that  the  water 
overflowed  adjoining  land  ;  and  a  request  to  tb* 
leaaor  to  abate  Is  not  necessary,  such  a  reqneit 
made  to  the  lessee  being  suQclent.  Brent  v. 
Haddou,   Cro.  Jac.  S5G. 

A  peraon  who  irbullds  and  maintain*  a  dam 
originally  built  by  anothor  la  liable  without  de- 
mand for  Injuries  caused  by  setting  t>ack  water 
on  a  highway.  New  Salem  v.  Eagle  Hill  Co. 
1S8  Ua*s.  8. 

Tbe  purchaser  o(  a  railroad  la  liable  tor  dam- 
ages eanaed  by  Its  maintenance  of  an  embank- 
ment BO  negligently  constmeted  aa  to  dam  back 
watera.  Brown  v.  Carolina  C.  B.  Co.  83  N. 
C.  12S. 

Bepalrlog  and  preserving  a  railroad  embank- 
ment do  not  make  a  lessee  of  the  road  liable 
for  continuing  It  as  a  nuisance.  In  tbe  alnenn 
of  any  notice  or  request  from  tbe  penon  In- 
jured. Phlledelpbia  A  B.  B.  Co.  v.  Smith,  S7  L. 
R,  A.  131,  IS  C.  C.  A.  3B4,  2S  D.  S.  App.  134. 
64  Fed.  BT9. 

A  tenant  under  a  lease  for  nine  hundred  and 
ulnety-nlne  yeara.  la  liable  tor  Injuries  to  upper 
riparian  owners  tor  maintaining  the  abntmoita 
of  a  bridge  In  tbe  condition  In  which  they  were 
when  the  lease  was  granted,  the  elfect  of  which 
Is  to  cost  the  water  back  upon  such  land.  Uej- 
er  V.  Ham*.  61  N.  J.  L.  S3,  SB  Atl.  600. 

A  trust  company  In  poaseaslon  of  and  man 
aging  a  rnllroad  as  trustee  or  mortgagee  under 
a  contract  with  the  company  and  others  la  lia- 
ble for  damages  to  land  and  crops  from  the 
maintenance  of  *a  InsutBclcnt  culvert  con- 
stmeted by  the  railroad  company  In  an  em- 
bankment across  a  water  conrse,  where  it  had 
actual  knowledge  of  tbe  Insufflclency  thereof 
and  of  the  damage  likely  to  be  oceasltned 
thereby,  express  notice  ol  such  Inauffldency  and 
request  to  remedy  It  being  nnneoessary.  Unlos 
Trust  Co.  V.  Cuppy.  26  Kan.  TS4. 

Sffact  of  adding  to  nuUanee. 

He  may  also  be  liable  U  be  odds 


the  m 


In  Bnow  v.  Cowles,  22  Jt.  B.  296,  tbe  cOBit 
aald  tbat  the  right  of  a  purchaser  to  nae  tbe 
dam  he  has  purchased,  to  flow  the  land  d 
others  without  liability  till  notice.  Is  not  to  nie 
It  SB  such  property  Is  ordinarily  used,  but 
merely  to  flow  tbe  Isnd  as  it  was  flowed  before: 
be  must  not  only  continue  tbe  dam  In  the  coc- 
dltlon  It  was  maintained  t>y  his  predecesMra, 
but  also  tbe  flowing  or  diversion  caused  by  It. 
BB  It  was  at  the  time  ot  bla  purchase. 

Although  the  granteo  of  a  dam  causing  an 
unautborlEed  flowage  Is  not  liable  for  damagea 
lUEcd  thereby  if  he  allows  things  to  remain  Ie 


the  I 


b  he  found  then 


date  of  the  purchase  until  nollfled  t 
tbw  structures  causing  the  Injury,  yet  be  will 
become  liable  for  an  unlawful  flowage  without 
previous  complaint  and  notice  to  abate,  wbea. 
after  the  purchase  ot  a  dam  having  Sasfaboardi 
upon  It,  he  removes  them  and  puts  permaneni 
timbers  In  their  pisce.  Caileton  v.  Bedlngtoa. 
21  N.  II.  201. 

The  grantee  ot  land  bavlng  a  dam  thereon, 
who  alters  It  by  making  It  higher  and  tighter 
than  the  old  dam,  and  thereby  causes  a  greater 
Qowags  tban  he  Is  entitled  to,  Is  tbe  author, 
(uid  not  tbe  adopter,  merely,  of  a  nalsanee.  and 
U  not.  thet«fore.  entitled  to  notice  of  the  In- 
JudouB  nature  of  the  structure  and  a  requeM 
for  ItB  removal,  before  becoming  liable  hi  an 
action  for  mslntslnlng  It.  Curtice  v.  Tbomp- 
Bon,  19  N.  n.  471. 

A  railroad  company  Is  not  ezensed  from  lia- 
bility for  tbe  overflow  of  an  owner's  isnd  bt 
cause  the  earthworks  and  embankment  of  a  cer- 
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tain  pond  were  constnieCed  by  lu  lessor 
to  Its  possession,  where  the  dotnsge  complained 
It  iTBS  caused  by  chanses  made  by  the  lessee 
•iDce  Its  poasesslon  so  as  to  prereot  a  nat'jral 
atream  (roin  dralnliiK  Its  waten  la  their  usaal 
way  nnd  course.  81.  Louis,  A,  k  T.  H.  K.  Co. 
T.  Ellis,  5§  IlL  App..  110. 

Whiie  tbe  nae  by  the  grantee  of  a  dam  and 
Its  appurtenances  In  the  monner  used  by  the 
Erantor  wllJ  not  render  blm  liable  to  an  action 
for'sucb  use  without  previous  notice,  yet,  l( 
Qashbonrds  need  by  the  graulor  were  no  part 
of  tlic  dam,  and  were  only  aeed  occasloaal  If, 
tben  tbe  ralalUE,  by  tbe  grantee,  of  the  water 
by  means  of  them  to  a  greater  belgtt  than  he 
had  a  right  to  raise  it.  to  the  injary  of  the 
ptalnlllT,  would  render  him  liable  without  aach 
Iirevlons  notice.     Noyes  t.  Stlltmsn,  24  C 

I'hc  parcbaeer  of  a  dam  usIdjt  ttashboards 
upon  It.  thereby  ralslDjr  the  water  to  a  greater 
helBlit  than  lawfnl  for  him  to  do.  Is  not  enll- 
tied,  by  reason  of  the  prerions  ase  of  the  flash- 
boards  by  his  grantor,  to  a  notice  tiefore  the 
person  Injured  can  maintain  an  action,  where 
the  flasbboards  had  been  placed  upon  tbe 
by  bis  grantor  only  for  oceaaloaal  use,  as  tbe 
Mate  of  the  water  mlgbt  make  tbem  necessary 
or  conieDlent,  and  not  as  port  of  tbe  dun. 
Occnm  Co.  T.  A.  It  W.  Spnigue  Ufg.  Co.  84 
<.'onn.   S29. 

Jlffocl  ef  notice. 

The  contlnuaDce  twcomea  wUfnl  as  soon  ■■  It 
is  continued  with  notice. 

The  pore  baser  of  land  containing  a  da: 
wbich  OTerfiowB  adjoining  land  is  entitled  I 
notice  before  action  brougbt.  Belyss  r.  Hami 
a  flaoDBy   (N.  B.)  27. 

Notice   la   necessary   to   one   who   purchaw 
pr>iil>erty  with  ■  dam  on  It  which  constltutea 
Dulsanee  to  adjoining  property,   before  an  ac- 
tion will  He  for  the  abatement  of  the  nniaanee. 
Tbomlon  r.  Smith.  11  Ulnn.  ID,  Oil.  1. 

The  alienee  of  property,  who  takea  tbe  aame 
with  a  nnlnnco  tbercon  created  by  a  mllldsm, 
!•  entitled  to  notice  to  abate  twfore  being  sued, 
racept  as  to  Injnrlea  caoaed  t>y  changes  made 
by  himself  In  the  character  of  th*  nuisance  as 
originally  constructed.  Ulddlebrook*  T.  Uayoe, 
W   Ob.   *iO.   S3   8.    E.   S9S. 

A  railroad  company  ■■  not  liable  for  maJn- 
lalDing  a  dam  or  reservoir  whlcb  OTerSowa  ad. 
Jacent  land  and  la  a  uulaauce,  where  the  same 
ws>  erected  by  its  grantor,  and  It  baa  com- 
mitted no  acts  to  increase  tAcoTerOow  or  cre- 
ate a  trtah  nuisance,  unless  It  Is  notllled  of 
■nch  nuisance  and  requested  to  atMite  tbe  same. 
Fenter  r.  Toledo,  Bt.  L.  &  K.  C.  K.  Co.  2B  111. 
App.  2fiO. 

A  company  pnrchaalng  a  railroad  ktCer  the 
'building  of  a  detectlre  bridge  over  a  natunU 
stream  Is  not  liable  for  the  overflow  of  an 
owner's  isod  occasioned  thereby  without  pre- 
vious notice  of  Its  defective  character  or  re- 
4]ueats  to  mske  changes  therein.  Peoria  A  P. 
U.  R.  Co.  V.  Barton,  B8  III.  App.  469. 

Notice  Is  necessary  to  tbe  contlnuer  of  a  dam 
throwing  water  back  on  the  upper  proprietor 
before  an  action  will  lie  agmlnat  him  tor  the 
maJntensnce  of  the  nuisance.  Bubbard  r.  Bn» 
■eil,  34  Rarb.  404. 

The  grantee  of  ft  dam  which  coattltntea  a 
nuisance  to  the  cnrner  of  a  privilege  Bowed 
thereby  is  not  rc*ponslble  tor  the  continuance 
thereof  until  rsiiDeBt  for  Its  removal  has  been 
nade  and  denied.  Fllistmry  r.  Uoore,  44  Me, 
IM.   60  Am.   Dec.   01. 

Notice  to  a  grantee  of  a  dam  causing  an  un- 
anthorlied  flowage,  to  abate  the  naiaonce,  may 
JIB  L.  S.  A. 


be  conveyed  by  acta  aa  well  aa  words  ;  and  when 
he  shoald  have  known  from  tbe  conduct  of  Um 
owner  of  the  dowed  land  In  removing  flash- 
boards  from  tbe  dam  tbat  tbe  latter  denied  his 
right  to  flow  his  land  In  that  manner,  and  was 
unwilling  that  It  should  be  done,  and  desired 
Its  abatement,  he  will  be  considered  as  having 
snfflclent  notice  of  tbe  existence  of  the  unl- 
sancn  to  be  chsrged  with  Us  continuance. 
Carleton  r.  Ttedlngton,  21  N.  H.  Z91. 

Cnder  a  statute  permlttlog  a  rsJlroad  cor- 
poration to  succeed  to  tbe  rights  and  do  ties  of 
another  aa  to  the  rannlDg  of  the  road,  and 
maklug  it  sabject  to  all  tbe  legal  obligations 
then  resting  upon  the  former  corporation.  It  Is 
reaponslble  for  the  maintenance  of  a  culvert 
under  the  railroad  track  In  such  a  way  ttiat 
It  will  not  dam  back  tbe  water  flowing  In  tbs 
stream.  Penley  v.  Maine  C.  B.  Co.  08  He.  KO, 
42  Atl.  233. 

A  new  corporation  formed  by  tbe  consolida- 
tion of  two  other  corporations,  one  being  (he 
Original  owner  of  a  railroad  and  the  other  Its 
provision  In  the  cbarter 


ench  condition  ss  not  materially  to  destroy 
their  usefulness  sad  Is.  tberetore,  liable  tor 
Injuries  to  tbe  land  of  an  owner  from  the  over- 
tlow  of  water  thereon  from  a  atream,  the  Dow 
of  which  Is  obstmcted  by  the  piling  of  a  bridge 
across  such  stream,  together  with  the  piling  of 
an  old  bridge  which  was  not  removed  when 
the  preeent  bridge  was  built  by  tbe  leasee  com- 
pany with  a  longer  span,  and  which,  since  the 
con  sol  Id  II  t1  on,  has  been  maintained  and  osed  by 
the  new  corporation :  and  In  aach  case  no  no- 
tice or  request  to  abate  the  nuisance  Is  neces- 
sary before  the  bringing  of  tbe  action.  Chi- 
cago B.  I.  A  P.  R.  Co.  V.  Uoffltt.  TB  111.  fi24. 

Tbe  purchaser  of  an  ezlating  railroad  may  be 
shown  to  have  notice  of  tbe  conseqaeucca  which 
will  naturally  follow  from  maintaining  an  ex- 
isting colvert  by  lis  character  and  that  of  llM 
stream  and  sujTOundlng  country  together  with 
common  knowledge  wltb  which  it  Is  legally 
charged  concerning  rainfalls  to  which  the  par- 
ticular country  Is  subject.  Soutliern  B.  Co.  v. 
Flott,  IBl  Ala.  312,  SI  8o.  83. 

The  notice  to  aliate  the  nuisance  eanaed  by 
a  dam  nnlawfnlly  flowing  land,  required  to  be 
given  before  bringing  salt,  by  a  grantee  whose 
grantor  acquiesced  In  the  flowage,  to  the 
grantee  of  one  who  erected  tbe  dam,  while  not 
tequind  to  be  In  any  particular  form  of  words, 
must  be  so  distinctly  and  definitely  stated  as 
to  convey  clearly  tbe  ground  of  tbe  complaint, 
wltb  a  notice  that  he  will  no  longer  submit  to 
tbe  contlnnancs  of  tbe  cause  of  the  Iniory, 
Woodman  t.  Tufts,  0  N.  H.  88. 

a.  Olher  pertotts. 

An  injury  caused  to  land  by  tbe  lb  rowing 
back  of  water  by  a  dam  la  a  tort  tor  which  all 
contrlbntora  are  Jointly  Interested,  although  the 
atatute  baa  provided  a  remedy  for  the  recovery 
of  the  damages.  Wilson  v.  Myero,  11  N.  C.  <4 
Hawka)   T3,  IS  Am.  Dec.  BIO. 

Two  riparian  proprlelan  of  opposite  sides  of 
a  creek,  each  of  whom  constructs  a  dam  from 
an  Island  in  midstream  to  his  own  shore,  tbe 
Joint  elTect  of  which  is  to  cause  an  overflow  ot 
tauda  of  an  upper  riparian  owner,  are  properly 
Joined  as  detendanta  In  trespass  on  the  case: 
and  a  verdict  against  one  and  eicaaing  the 
other  will  be  snstalned.  Wright  v.  Cooper,  1 
Tyler   (Vt.)   426. 

When  different  acts  of  the  same  kind  by  In- 
dependent lower  riparian  owners  obatruct  the 
Qow  of  a  natiusl  stream,  both  contrlbating  lo 
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Injiirp  an  upiier  proprietor,  Uie  wrong^wra  are 
not  Joint  tort  teatan,  but  each  la  UaMe  eaij 
for  luoh  part  of  the  damntce  as  hli  own  wroDK- 
ful  act!  cause.  Ames  t.  I>or»el  Marble  Co.  64 
Vt.  10.  23  Atl.  SS7. 

Where  one  railroad  campaiiy  arK>nlies  an- 
<fnier  ns  n  mere  InBlmmeat  to  conalmcC  a  aec- 
tlOD  Of  IIS  roHdwar,  and  Bach  compiay  In  con- 
it  nirtlDg  Buch  road  WOT  liullda  a  culvert  or 
paasngeway  for  the  waler  of  a  natural  atream, 
orer  which  the  roadwar  leads,  of  laanDclent 
capacll]'  BO  aa  to  obatruct  the  flow  of  the  water 
and  cause  ao  OTerfloir  of  adjacent  lands,  both 
rompanles  will  be  liable  to  the  owner  of  such 
lands  for  the  Injury  thus  caused.  Kankakee  A 
B.  R.  Co.  T.  Iforan.  131  111.  288,  23  N.  E.  021. 

IQ  an  aclloD  by  the  owner  and  operator  of 


mill  d 


nby  « 


damages  tur  the  unlawful  raising  of  a  stream 
below,  the  farts  that  one  of  the  defendaots  la 
Ibe  wife  of  the  other,  aa  well  aa  the  owner  In 
fee  of  the  land  upon  which  the  dam  waa  un- 
liwfnllf  ralBed  and  that  her  husband  waa  In 
DDBBeHlon  of  the  land,  do  not,  as  a  matter  of 
law,  disentitle  the  plaintiff  to  a  verdict  acalnst 
both.  Simmons  v.  Brown,  6  R.  I.  290,  73  Am. 
Dee.  ee. 

One  of  several  Joint  owners  of  a  mllldain 
may  be  sued  separately  for  damages  Inflicted 
upon  the  land  of  npfier  owneri  by  the  main- 
tenance o(  the  dam.  Low  T.  Hnmfordi,  li  Johns. 
*3«,  T  Am.  Dec.  469. 

A  Joint  action  cannot  ba  maintained  acatnit 
the  Dwnera  of  two  dams  for  the  flowing  of 
lands  by  the  backwater  therefrom,  where  they 
were  constructed  Independently  ot  each  other 
and  at  ditrerent  timea  In  different  channels  of 
the  sume  river.  Lull  v.  Fox  *  W.  Impror.  Co.  19 
Wla.  lOO. 

The  deiLtb  of  one  of  thi«e  persons  sued  tor 
wrongfully  throwing  the  water  back  on  the 
wbecia  of  an  upper  diIII  1b  no  ground  tor  abat- 
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In  an  action  for  maintaining  a  continuing 
public  nnlsance.  which  conalsta  of  an  embank- 
ment which  canses  an  overflow  of  plaintiff' a 
lands,  a  railroad  company  may  be  Joined  with 
the  receiver  of  Ita  property  aa  defendant.  8t. 
Louis,  A.  kT.a.  Co.  V.  Trigg,  63  Ark.  686,  40 
B.  W.  ST9. 

A  cause  <^  action  against  two  Jointly  for 
erecting  a  mllldam  cannot  be  Joined  with  a 
canse  of  action  agalnat  one  of  them  far  con- 
tinuing It.  Hlnea  v.  Jart«tt,  SB  8.  C.  480,  2 
B.  E.  S93. 

A  release  by  a  landowner  to  one  af  several 
ownen  of  a  water  privilege  who  Join  In  rating 
the  dam  to  the  Injury  of  anch  landowner  will 
releaae  all  of  the  wrongdoers  although  It  pro- 
t  shall  not  affect  any 


eated  In  the  dam  eicept  the  one  named.     De- 
long  V.  Curtis,  S9  Bun,  94. 

A  mill  owner  who  Ib  also  the  owner  ot  a  res- 
ervoir dam,  la  responsible  tor  the  flowage 
cansed  thereby,  and  that  otheri  ma;  be  bene- 
fited by  the  water  aaved  thereby  does  not  lu 
the  least  relieve  him  from  liability,  though 
their  dams  and  mill,  be  nearer  the  reservoir 
than  hU  own.     Dingley  v.  Gardiner,  T3  Me.  Its. 

liable  for  damagea  occasioned  by  the  continu- 
ance of  the  (towage  of  land  by  a  mllldam, 
where  their  answer  does  not  deny  Interest,  but 
only  that  the  dam  was  wrongfully  maintained, 
and  thej  claim  to  have  the  right  to  maintain 
the  same  as  grnntecs  and  nulgns  of  one  of  the 
contractort  thereof.  CiAb  v.  Smith,  88  Wis. 
21. 
S9  L.  R.  A. 


Joint  owners  of  a  dam  cannot  acquire  an  sd 
verse  right  to  flow  the  Indlvldui  land  ot  one 
of  them  over  which  the  pond  eitenda.  Wilder 
V.  Oough.  SB  N.  H.  SSS. 

One  Joint  tenant  may  aue  the  other  tin'  Bow- 
ing the  lands  belonging  to  the  Joint  estate  tor 
the  eicloalve  beneflt  of  bis  mill,  as  such  ei- 
cluslve  appropriation  amount*  to  an  ooater. 
Jones  V.  Weathersbee,  4  Stmbh.  L.  M,  OJ  Am. 
Dec.  65B. 

One  tenant  In  common  has  no  right,'  by 
means  of  a  dnm  erected  on  land  of  which  he 
!■  sole  owner,  to  flow  land  owned  In  common 
without  the  assent  ot  hia  cotenant.  and  thereby 
exclude  him  fi-om  the  poaBeaalon :  and  upon 
such  exclusion  bis  cotenant  suffers  the  same 
wrong,  and  may  pursue  the  ssma  remedies,  as 
"   sole   seised.    Great   Falls    Co.   t.    Wonter. 
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t  In  common  erects  a  dam  on 
ite  BO  aa  to  flow  the  water  back 
property,  the  cotenant  may  re- 
cover for  the  Injury.  Odiome  v.  Lytord,  B  N. 
U.  B02,  33  Am.  Dec.  387. 

A  flowage  by  a  mortgagee  of  the  mortgaged 
premlaea  by  a  dam  created  <m  olber  land  be- 
longing to  the  morlgagee,  and  unanthorlied  by 
the  nature  of  the  mortgage,  la  a  tortious  act. 
and  cannot  be  regarded  as  a  posaeaslon  under 
the  mortgage  title.  Great  Falla  C4.  v.  Worster. 
IB  N.  H.  412. 

One  who  purchases  premises  snbject  to  s 
mortgage  la  not  entitled,  under  La.  Civil  Code. 
462.  art.  48.  to  erect  a  dam  tower  down  the 
stream  whereby  the  operation  of  a  mill  on  the 
mortgaged  premises  la  completely  Impeded. 
Boatner  v.  Headerooo.  G  Hart.  N.  B-  ISS. 

In  a  suit  for  damages  tor  the  penning  back 
of  water  the  recovery  muaC  be  limited  to  the 
time  of  defendant's  desth.  Id  case  he  dies  pend. 
Ing  suit,  and  his  administrator  la  mbstltnted 
as  defendant  In  the  action.  Sesgan  v.  Grim. 
18  Pa.  008. 

When  a  flowage  of  another's  privilege  has 
been  caused  by  trustees  of  a  deceased  person'a 
estate,  damages  cannot  be  recovered  Id  a  case 
action  brought  against  those  representatives 
ors  for  acta  ultra  rlret  If  done  l>y  ex- 
Plimpton  V.  Richard^  BO  He.  IIB^ 

nL  What  <(  ohftnKtton. 


It  does  not  follow  neceaaarlly,  from  the  fact 
that  Injury  has  occurred  to  a  riparian  owner 
from  water  held  back  by  a  bridge,  that  anyone 
la  liable  for  Che  Injury  in  an  action  for  t    ~ 


Wheeler  v.  W 

Bat    one   < 

bridge  over  a  atrea 

ages   resulting  from 

construction. 


10  Allen.  BBl. 
a  franchise  to  erect  a 
n  will  be  liable  for  dam 
his  obstructing  the  wattf 
I  necessary  for  Its  proper 
Chestnut  Hill  k  B.  H.  Turop. 
Co.  7.  Rutter.  4  Serg.  A  R.  6,  8  Am.  Dee.  075. 
One  who,  by  Illegally  placing  the  abntmeota 
of  a  bridge  In  the  channel  of  «  river,  ao  nar- 
rows the  channel  as  to  flood  the  property  of  an- 
other. Is  liable  to  bim  for  the  damages  suffered. 
Tremblay  v.  Quebec  Xorth  Short  Tump.  Bosd, 
RBp.  Jud.  Qnrbec.  18  C.  S,  829. 

One  sulhorlzed  to  make  a  road  muat.  in 
carrying  It  over  water  courses  on  prltite  land, 
couatruct  bridges,  enlverta,  or  other  means  of 
carrying  off  the  water  effectually,  and  keep  the 
same  in  sultKble  repair.  Bowe  v.  Oranlta 
Bridge  Corp.  21  Pick.  844. 
One  whose  property  Is  located  tboj*  s    '     " 
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way  or  bridge  Rppioach,  wh!i:h  In  tlmea  of  blih 
wxer  acc>  ■■  a  dam  to  preveot  the  tn»  flonjng 
of  It,  cannot  maintain  an  action  to  cnjuln  tbe 
balldlng  of  tht  causeway  la  a  particular  man- 
ner mere);  becauae  of  poaslble  Blight  Injury  to 
hla  property,  where  there  la  nothing  to  rtiow 
that  tbe  prodDctlveness  of  his  land  will  be  ma- 
terlaJly  diminished,  or  that  the  decay  or  depre- 
ciation of  hla  balldlngs  wITI  be  capable  of  ap- 
preciation or  such  as  to  materially  leaaea  the 
iDtrtnsIc  ralue  of  his  property.  Blgeloir  T. 
Uanford  Bridge  Co.  li  Cono.  BBS,  SB  Am.  D«C. 
S02. 

The  degree  of  care  and  foresight  one  con. 
Btnicllng  embankmenta  and  culyerta  over  nat- 
nraJ  atrenma  mnat  use  In  order  to  arold  liabil- 
ity for  Ininry  to  adjacent  property  froln  flood- 
ing is  Uiat  which  a  discreel  and  cautious  mao 
would  or  ought  to  use  It  the  rlak  and  loaa  were 
to  be  exclusively  his  own.  and  must  be  In  pro- 
portion to  the  nature  and  magnitude  of  the  In- 
jury likely  to  follow  from  the  occurrence  to  be 
aiitictpated  and  guarded  agxlnst.  Madison  t. 
Ron,  8  Ind.  3Se,  B4  Am.  Dec.  481. 
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A  railroad  company  haying  anthorlty  to  cod- 
■truct  Its  road  orer  a  water  course  onea  adjoin- 
ing iaudownera  some  duty  to  see  that  the  water 
la  not  unduly  obstructed  to  tbelr  Injory.  Wblle 
tlM  company  cannot  be  made  liable  for  erery 
Injury  merely  because  It  hai  bridged  the 
yet  It  Is  bound  to  eierclsa  care  to  proTlde  for 
tbe  How  of  whatcTer  water  may  naturally  * 
expected  to  flow  Id  tbe  itream. 

If,    In   COD  sequence    of   building   a   ralirt 
across  a  valley  and  over  a  stream,  with  tbe  i 
of  all  reasonable  safeguards  and  precautions  In 
constmctlng  the  work,  uccaslooal  dlalurbances 
to   the   adjoining  land    will    arise   from   winter 
freshets,  It  la  the  mlafortune  of  the  adjoining 
landowner,  for  which  tbe  railroad  company  ' 
not  liable.     Bellinger  y.  Hew  Yoik  C.  B.  Co. 
N.  Y,  i2. 

But  the  DooSlnR  of  an  owner's  land  aa  a  m 
eaeary  result  of  constructing  a  railroad  acruaa 
n  natural  water  course  Is  property  "taken  by 
law."  within  the  meaning  of  the  constitutional 
Inhibition  against  taking  private  property  by 
law  without  Just  compensation,  so  as  to  render 
the  company  liable  tor  tbe  resulting  damages 
from  which  a  teglslatlve  grant  aathorlalng  th< 
road  will  not  relieve  It,  even  tbougb  such  la 
the  Intention  of  the  grant.  EvaDSvllle  &  C.  B. 
Co.  T.  Dick,  9  Ind.  433. 

Embankmeots  may  tw  erected  In  a  proper 
manner  tor  the  Interests  of  the  railroad  com- 
pany erecting  them,  and  still  he  conatmcted  In 
■och  a  manner  aa  necessarily  Injnrca  adjoining 
laudowoerB ;  In  which  case  there  can  be  no 
place  for  the  maxim,  Dumnam  abaque  Infarfa. 
New  York.  C.  ft  St.  L.  R.  Co.  r.'  Hamlet  Hay 
Co,  14D  lad.  344,  4T  N.  E.  1060.  49  N.  B.  2(19. 

A  provision  la  the  charter  of  a  railroad  com- 
pany giving  anthorlty  to  construct  Its  road 
across  any  strfaOiB  of  water  It  a  route  may 
Intersect,  provided  It  restore  such  Btreams  so 
crossed  to  tbelr  former  state,  or  In  a  aulBclenl 
manner  not  materially  to  Impair  their  useful- 
oesa,  applies,  not  only  to  navigable  streams,  bat 
to  mere  private  water  courses  ns  well,  and 
makes  It  the  dnty  of  such  company.  In  eiercls- 
ing  Its  privilege,  to  construct  and  maintain  Us 
bridges  In  such  a  manner  that  the  water  will 
not  be  obstructed,  pent  up,  or  otherwise  caused 
to  overflow  lands  of  riparian  proprietors.  Chi- 
cago, It.  I.  ft  P.  B.  Co.  T.  Mofflt,  T6  lU.  D24. 

Rnllrond  compaDlea  are  only  bound  to  build 
sg  L.  R.  A. 


and  maintain  such  bridges  and  other  structureH 
over  natural  streams  aa  ordlDary  and  reason- 
able men  can  foresee  shall  be  reasonably  uecei- 
sary  to  meet  the  ordinary  contingencies  and  de- 
mands of  nature.  l-eorla  ft  P.  Union  K.  Co.  v. 
Barton.  38  111.  App.  469. 

Maintaining  an  obstruction  to  a  natural  wa- 
ter coarse  Is  a  violation  oC  a  public  doty,  and  of 
private  rights,  ereatiug  a  liability  for  damages 
to  the  persona  tojured  thereby.  Ohio  ft  U.  B. 
Co.  V.  Blngletary,  34  III.  App.  42G. 

A  railroad  company  having  a  right  of  way 
over  a  stream  of  running  water  must  conafruct 
Its  roadbed  so  as  Co  carry  on  tbe  water  of  the 
running  stream,  and  a  failure  to  perform  this 
duty  on  account  of  an  Improperly  placed  tiling. 
which  csDsea  the  water  to  flow  back  upon  lands 
adJobiing,  la  actionable  negligence.  Chicago, 
B.  I.  ft  P.  R.  Co.  V.  Andrceaen,  62  Neb.  4Se, 
ST  K.  W.  167. 

A  railroad  company,  In  providing  a  paaaage- 
way  for  the  waters  of  a  natural  watercourse 
over  which  Its  roadway  la  constructed.  Is  bound 
to  anticipate  and  provide  for  Increase  In  tbs 
Qowage  thereof  by  raason  of  the  drainage,  by 
Brtiddal  means,  of  all  the  land  the  waters  of 
which  naturally  flow  Into  «ach  water  course. 
Kankakee  ft  B.  R.  Co.  v.  Horan,  181  III.  288, 
23  N.  B.  621,  AOIrmlng  80  III.  App.  G6Z. 

A  railroad  company  must  so  cooetruct  bridges 
and  trestles  crossing  natural  streams  and  the 
approaches  thereto  as  not  to  obstruct  the  nat- 
ural flow  of  water  In  times  of  overflow.  Bt. 
LoulB.  A.  ft  T.  H.  B.  Co.  V.  Wlnkekoann,  47  111. 
App.  2T8.  ' 

Public  health  and  eonvmlencc,  ■■  weir  aa 
the  positive  law  of  Illinois,  alike  demand  tbat 
railways  leading  over  natural  streams  and 
drains  shall,  by  means  of  efficient  snd  substan- 
tial colverta,  or  atberwise,  be  so  constructed  a* 
admit  the  escape  of  accumulating  watera 
through  them,  In  times  of  high  wai' 
as  low :  and  railroad  companies  are 
for  all  damages  to  the  ownera  of  land  from 
overflows  resulting  from  a  failure  to  perform 
tbelr  duty  In  this  respect.  Ohio  ft  H.  R.  Co.  v. 
Wachter,  12S  IIL  440.  IS  N.  E.  2TB. 

A  railroad  company  In  bridging  a  stream 
muBt  provide  a  sufficient  water  way  for  tbe 
pasaage  of  the  water,  Including  tbe  auper- 
abundant  water  which  Aowa  Into  and  down  the 
stream  In  times  of  ordinary  flood.  Cairo,  V. 
ft  C.  B.  Co.  V.  Brevoort,  26  L.  B.  A.  S27,  62 
Fed.    12a. 

Under  Tei.  Bev.  Stat.  art.  41T1,  t>y  which 
railroad  companies  are  required.  In  construct- 
ing their  roads,  to  take  Into  conaideradou  tbe 
ral  lay  of  tbe  land,  and  to  construct  cul- 
and  sluices  necessary  for  tta  proper  drain. 
Ihey  must  use  proper  care  so  as  not  to  ob- 
t  the  waters  of  ordinary  floods  to  (he  dam- 
age of  adjacent  land.  Qnlf,  C.  ft  9.  F,  R. 
::o.  V.  Holliday.  60  Tei.  612. 

A  railroad  company  constructing  Its  road 
iver  a  water  course  Is  bonnd  to  leave  such  wa- 
:er  ways  or  openings  as  are  sulBclent  to  afford 
in  outlet  for  all  water  tbat  may  reaionably  be 
'ipected  to  flow  through  such  water  coarse, 
aking  Into  consideration  auch  freshets  aa 
night  renaonably  be  expected  to  occur  In  view 
of  tbe  slie  of  tbe  stream,  width  of  Its  bottom, 
height  of  its  baniis,  carrying  capacity,  and  the 
harocter  of  tbe  country  contributing  to  its 
ow.  Vnlon  Trust  Co.  V.  Cuppy.  20  Kan.  754. 
A  railroad  corirDrallon.  In  constructing  Its 
Md,  must  provide,  by  culverts,  bridges,  and 
ther  means,  that  the  water  crossed  or  dl. 
erted  by  Its  road  may  Bow  uninterruptedly  In 
a  accastomed  channels,  and  tor  any  neglect 
7  do  so  II  Is  liable  to  the  public  Injured.  In  an 
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action  (or  domaiei.     Uarch  t.  F(irt*mi>titl>  A  C. 
R.  Co.  10  N.  I).  8T2. 
It  la  tbe  duly  ot  ■  railroad  compan;,  Id  con; 

■trneting  its  road  acroai  a  itream,  to  prorlde 
a  paasagewai  HnlBclent  to  allow  the  pauage  ^ 
wat»r  tram  all  macb  flood*  aa  ma;  occnr  la  the 
ordinary  course  ot  salurs ;  but  It  U  not  liable 
for  fnlllDi  to  provide  (or  ■  flood  which  la  not 
'OOly  eitraordlaarr,  but  unprecedented,  and 
Amid  not  reaHouBblT  have  been  foresmn. 
HouRhtallDft  T.  CMcaKO,  O.  W.  II.  Co.  <Iowa) 
»1  N.  W.  811. 

Wbra  Borplu*  water  haa  flawed  from  an  area 
of  land  Id  a  channel  wlCb  banki  and  clearl;  de- 
lined  water  rourae,  through  wblch,  during  cer- 
(nln  month!  when  Ibeiu  are  hearr  rains,  water 
How*  regularly,  the  channel  muat  be  aild  to  poa- 
aeaa  the  characIerlsIlcB  of  a  water  courae ;  and. 
when  a  railroad  bnllda  serosa  It,  some  iirovl- 
alon  ihonld  be  made  for  the  uninterrupted  flow 
of  the  water.  Town  v.  Mlsaonrl  P.  E,  Co.  50 
Neb.  763,  TO  N.  W.  *02. 

A  railroad  eompiinr  acting  under  leglslatiTe 
BDIhoritT  In  conalrncllnB  a  bridge  across  a 
■trenm  la  bound  to  ae«  thnt  the  openln«a  are 
sulBcleDt  merely  tor  any  freshet  that  many  rca. 
sonably  be  expected  to  occur  In  the  etream. 
BeUlnger  T.  New  York  C.  R.  Co.  23  N.  Y.  42. 

But  If,  at  tbe  time  of  the  conslructJoD  of  a 
mirosd.  eiCrnordlnary  Inundations  have  oc- 
curred wlthlD  the  memory  ot  men  then  living, 
their  recnrrence  should  be  anticipated  and  pro- 
vided against.  Hence,  where  lands  ha  re  been 
overflowed  jAy  reason  of  the  conaCrucLlon  of  an 
embankment  by  a  railroad  company.  It  cannot 
defend.  In  an  action  to  recover  damaitea,  on  (be 
ground  that  Cbe  damase  wai  caused  by  reaaon 
of  an  eitraordlnary  flood,  where  It  appears  that 
tberc  wag  a  almllar  overflow  at  a  time  thirty- 
two  yean  prevloua  to  the  one  In  question,  and 
that  (here  were  two  almllar  overflows,  one  nlni 
years  and  the  other  nineteen  years  before  Buct 
previous  overflow.  OuEf.  C.  &  8.  l\  R.  Co.  v 
Pomeroy,  AT  Tei.  498,  8  S.  W.  722. 

A  rsllroad  corporation  muM  coDBtmet  a  cnl 
vert  and  exerclae  ordinary  care  and  diligence 
lo  keep  It  open  through  Us  embankment  to  vent 
ordlnnry  flooda.  Pick  v.  Pennsylvania  B.  Co. 
157  Pa.  622,  27  Atl.  7BS. 

To  bnlld  a  railroad  culvert  that  la  Inaafll- 
clenl  to  carry  o(t  the  water,  whereby  water  la 
ponded  on  anotfaer'a  land,  la  a  wronglal  and 
negligent  conalructlon.  Fleming  t.  Wilming- 
ton ft  w.  li.  Co.  115  N.  C.  6T8,  20  8.  B.  714. 

A  railroad  company  must  leave  a  space  ander 
ita  roadbed  ailBclent  for  the  dlacharga  ot  the 
water  through  Ita  accnatomed  dralnway,  and  a 
rlpaflan  proprietor  may  compel  the  company 
to  dlacharge  that  duty.  Knight  v.  Albemarla 
A  R.  B.  Co.  Ill  N.  C.  SO,  15  a.  B.  S2e. 

Where  a  atate  statute  autborhKB  the  building 
of  a  railroad  aerosc  water  couraea,  bnt  reqnlrea 
that  they  be  restored  to  their  former  aute 
and  uaefulness.  the  railroad  companir  should. 
In  ao  conBtructlng  Ita  road,  provide  an  outlet 
not  merely  the  water  falling  within  the 
banks  of  the  <itream.  but  also  for  all  water 
which  has  been  accustomed  lo  flow  Into  the 
atrcam  from  the  Burlace  of  the  adjacent  coun- 
try. Kansaa  City.  Ft.  U.  A  U.  R.  Co.  T.  Cook 
57  Ark.  aS7,  21  8.  W.  lOflS ;  St.  Louis,  I.  U.  A 
8.  K.  Co.  V.  Lyman,  57  Ark.  613,  22  B.  W.  170. 

A  railroad  company,  In  conatructlng  a  bridge 
ever  a  natural  wuter  courae  through  private 
property,  or  Id  repairing  or  realorlng  a  bridge, 
1B  bound  to  leave  room  for  the  passage  of  water 
without  flooding  the  adjacent  land  hi  all  or- 
dinary floods :  but  la  not  liable  tor  damage  to 
Buch  land  caused  by  an  eitraordlnary  Qood.  Il- 
linois C-  B.  Co.  V-  Bethel,  11  III.  App.  17. 
59  L.  R.  A- 


It  la  the  dat7  at  a  railroad  company  wlwae 
road  leads  over  natural  water  conne*  to  con- 
struct substantial  and  efllclent  embankmenta 
and  culverts  so  as  to  allow  the  escape  ot  ac- 
cumulalhig  watera  tbrongh  them  In  times  <rf 
high  water  »  as  not  to  overflow  the  lands  of 
adjoining  owners.  Watiasb  B.  Co.  r.  Sanders, 
58  111.  A  pp.  21 B. 

It  Is  the  duty  ot  a  railroad  company.  In  coa- 
Btructlng  ita  road  over  water  coaraes,  to  aukc 
aul table  bridges,  culverta.  or  other  provlalons 
for  carrying  oft  the  water  etTectually ;  and  Itala 
duty  Is  no  less  Impoaed  by  a  statole  requiring 
It  to  restore  atreams  crossed  by  Its  toad  t« 
their  former  state  so  as  not  to  Impair  tbelr 
usefulueaa.  then  by  the  common  law.  Ohio  k 
M.  R.  Co.  V.  Thlllman,  143   111.  1ST.  S2  N.  E. 


528. 

An  Indivldnal  or  company  conatructlng  ■ 
road  puTBuant  to  legialallve  anthorlty,  ovn 
water  couraea  on  private  land,  la  bonud  to  make 
aul  table  bridges,  culverta,  or  other  provision 
for  carrying  off  the  water  effectually,  and  to 
keep  them  In  suitable  repair  for  that  purpose,  1( 
practicable.  Illlnola  C.  R.  Co.  v.  Bethel,  11  111. 
App.   17. 

It  la  the  duty  of  a  railroad  company,  tn  con 
Btractlng  [ta  roadway  over  natural  •treams.  to 
make  sufllclent  i^wnlngs  for  the  paasage  ot  the 
water  so  as  to  Inflict  no  injury  Dpon  adjoining 
landownere  by  flooding,  that  caik  l>e  avoided  by 
proper  cnre  and  aklll.  Ohio  A  U.  R.  Co.  v. 
Thlllman.  148  111.  127.  32  N.  E.  e29. 


(b)  Jteatars  of  a 

A  nllroad  company,  la  carrying  its  tnck 
over  natural  atreama,  miut  exercise  tbs  highest 
circumspection  In  making  provision  tor  on- 
uBual  Mages  of  water  for  the  tteneflt  ot  ad- 
joining landowners.  New  York,  C.  ft  St.  L.  B. 
Co.  V.  lEamieC  Hay  Co.  140  Ind.  344.  47  N.  K 
lOSD.  49  N.  B.  261t. 

A  rullnay  company  In  locating  bridges  and 
trestlee,  should  regard  the  alie  and  nature  of 
the  stream,  the  character  and  features  of  (he 
adjacent  conntry.  the  relative  poBlUon  and 
formation  of  the  abutting  land,  lu  liability  to 
overUnwa,  and  their  probaUe  extent  and  effect. 
They  abould  be  so  constructed  aa  not  to  bt  aub- 
Ject  to  the  risks  and  perlla  arlalng  fmn  raln- 
talla  known  by  experience  to  iie  incident  to  tbr 
particular  region  of  the  country  though  rarely 
occurring,  or  which  competent  and- skilled  en 
glueera  could  reasonably  anticipate.  But  the 
company  Is  not  bound  to  provide  against  OD- 
Dsual  and  extraordlnaiy  floods  aoch  ss  hart 
□ever  previously  been  known  to  occur  and 
which  could  not  have  been  foreseen  by  compe- 
tent and  Bkllfol  peraons.  Coiumbua  ft  W.  H.  Co. 
V.  Bridges.  86  Ala.  448.  B  8o.  8(14. 

A  railroad  company  la  bonnd  to  use  ordlnaiy 
care  to  build  Its  crossing  over  a  water  course 
•0  as  not  to  obstruct,  to  the  damage  ot  othero. 
rainfalls  such  oa  may  reasonably  t>e  expected. 
whether  they  are  likely  to  be  of  frequent,  or  ot 
mre,  occurrence.  Southern  B.  Co-  v.  Tlott  Hi 
Ala-  ,112,   31   So.  33. 

In  order  to  relieve  a  railroad  company  trom 
liability  to  a  aubaeguent  purchaser  of  luid  tor 
its  injury  from  overflow,  canned  by  the  making 
of  a  certain  embankment  in  fliling  up  trestle 
work  over  low  lands,  It  must  be  shown  that 
the  work  was  done  In  accordanoe  with  akltfal 
engineering  and  a  proper  Gonstmetloa  of  the 
road,  having  reference  to  the  righta  of  adjacent 
owneta.  Ohio  ft  U.  B.  Co.  V.  NnetMl,  48  III. 
App.  108. 

A  railroad  company,  In  constrDctlng  lis  road 
way  over  a  natural  stream,  la  bound  to  eier- 
clae  due  care  and  aklll  to  prortile  a  snfldent 
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Mtl«t,  Uklng  tb»  biMti  of  tba  •treun  ui< 
lU  (urtouBdInsi  iDto  conalderailau,  for 
pamce  of  Che  watsra,  and  la  liable  far  InjDi? 
to  adJolDlni  priqwrtj  cnoaed  bj  Iti  (allurs  bo 
to  do.  OHIO  &  H.  B.  Co.  T.  Wubt«r,  28  111. 
App.  416. 

The  raaaoDBble  preeantton  with  reapect  to 
the  coDBCrDcllon  ot  bridgea,  eulrerta,  or  other 
proTlatona  for  cutjIds  off  Qm  water  necei 
to  relieve  one  conatrDctlaB  a  road  over  i 
eoursea  on  prlrate  land  troDH  (be  charge  ot 
ueKllKencc,  li  that  such  person  bring  to  tbeli 
cODitrartloD  all  tbe  engineering  li  now  ledge  am 
■kill  ordlDBi'llr  applied  to  work  ot  llk<-  kind  In 
view  of  the  alie  and  habile  of  the  atream,  th< 
character  of  Ita  channel,  and  the  deellTltr  o: 
the  elrcumjacent  territory  forming  tbe  watei 
abed  BO  aa  to  avoid  all  danger  from  Hooding  Id 
■  II  ordinary  nondM  or  freibeta.  UIIdoIb  C.  R. 
Co.  T.  Betbel,  11  III.  App.  IT. 

It  li  the  duty  of  a  railroad  company  Id  eon- 
■tmctlug  a  bridge  or  other  paaaageway  (or  the 
flow  of  water  of  a  natural  atream.  ao  la 
.Btmct  the  aame.  In  view  of  the  alia  and  bablu 
of  tbe  atream,  the  charaeter  of  Ita  chatmel, 
the  declivity  of  the  aurroundlug  territory 
forming  Ita  walerahed,  aa  to  guard  agalnat 
aaeh  Sooda  or  freebeta  aa  men  ot  ordinary 
prudenca  can  ^foresee,  but  not  avicb  aa  could  not 
reasonably  be  aDtlclpated.  Ohio  A  U.  B.  Co. 
T.  Thlllman.  US  III.  I2T.  B2  M.  B.  S2tt. 

In  conatructing  a  culvert,  a  railroad  corpora- 
tion la  bound  to  bring  to  Ita  eiecatlon  tbe  eo- 
(Ineerlng,  knowli-dge,  and  aklll,  ordinarily 
known  and  praetlaed  In  auch  caaea.  Plttaburg. 
Pt.  W.  A  C.  H.  Co.  T.  Ollleland,  b6  Pa.  44S,  04 
Am.  I>ec.  98. 

A  railroad  company,  In  tbe  cooatnietlan  of 
tta  rnad.  la  boand  to  eierclae  Teaaooable  care 
to  pi-ovld«  a  pnaaageway  for  water  flowing  In 
a  natural  water  course  with  a  wdl-dedned 
channel  and  subject  to  aadden  rlaea  In  timea 
of  freabeE,  and  la  liable  In  damagea  for  the 
reaultiBE  Injury  npop  Its  failure  to  do  so. 
Drake  T.  New  York,  L.  A  W.  H.  Co.  TO  Hun, 
422,  27  N.  V.  Supp.  73  B. 

The  uae  of  >ucb  care  aa  a  prudent  man  would 
ezewiae  10  reference  to  bla  own  alTalra  requires 
that  a  railway  company,  In  Cbe  construction  ~ 
Its  road,  tske  into  account  tbe  probajjllltles 
oreiflows;  and.  in  estimatlog  these,  It  mi 
consider  wbst  effect  tbe  slxe  and  leagtb  of 
tbe  river  nesr  which  It  Is  building  may  have 
tn  producing  them,  aa  well  as  tbe  number  and 
frequency  of  former  freaheto.  The  railway 
«Ompaay  may  not  be  required  to  provide 
■igatiiat  an  unprecedented  rise  In  tha  river, 
but  that  cannot  be  called  unprecedented 
wblcb  baa,  for  more  than  a  quarter  o(  a  cen- 
tnry.  occurred  everr  three,  four,  or  Ave  year>; 
nor  can  tbat  be  called  extraordinary  which  la 
but  tbe  natural  reault  of  tbe  length  and  alxe  of 
the  river,  taken  In  connection  with  the  tall  of 
water  liable  to  occur  at  Intervals,  though  sep- 
arated from  each  other  by  several  years.  Quit. 
C.  &  8.  1".  R.  Co.  V.  Ilolllday.  S5  Tei.  S13. 

A  railway  company.  In  cotutructing  brldgea. 
CUlverta.  and  embankmenta.  must  provide 
•gainst  such  damages  aa  might  reasonably  be 
anticipated  from  overflow  of  the  atrexm;  but 
It  will  not  be  sullty  ot  that  culpable  negligence 
which  will  make  It  reaponalble  In  domagea  It  it 
falla  to  provide  against  such  extraordinary 
llooda  aa  could  not  be  reasonably  foreseen  by 
■neb  poBseasIng  oraiDury  engineering  skill  and 
capacity  required  In  tbe  coaalructlon  of  rail- 
toads.  Uulf,  C.  A  B.  F.  R.  Ca  v.  Tool,  70  Tei. 
713.  8  8.  W.  535. 

The  teat  la  determining  when  a  railroad 
company  la  liable  tor  damages  In  cose  of  an 
fiU  L.  R.  A.  E 


'  overflow  reanltlnc  from  tha  eanatrnetloD  «t 
an  emtiankment  la.  Would  a  prndent  man  have 
anticipated  ancb  a  flood  aa  caaaed  (be  damage? 
What  a  prndent  man  would  da  with  reference 
to  danger  to  hia  own  property  is  not  tbs  test 
by  which  to  determine  the  liability,  (or  be 
might  be  willing  to  take  the  risk  ratber  than 
to  InruT  eipensea  to  make  provision  agalnat 
the  dancer  1  and  he  will  not  be  justllled  In 
taking  the  risk  when  It  will  Involve  tbe  de- 
Btruellon  of  another's  property.  Golf,  C,  A  8. 
F.  B.  Co.  V.  Fomeroy,  67  Tei.  4»8,  3  8.  Vf.  T22. 

A  railroad  company  la  not  releaaed  from  lia- 
bility for  a  fallnre  to  provide  a  nfflcient  cul- 
vert over  a  atream  by  tbe  fact  that  such  cul- 
vert waa  built  according  to  tbe  advice  of 
skilled  engineers,  since  the  company  must  pro- 
vide, not  tor  tbe  danger  which  a  akiltui  en- 
gineer did  anticipate,  but  for  the  danger  which 
be  ought  to  bavo  anticipated.  Ilougbtallng  v. 
Chicago  a.  W.  B.  Co.   (Iowa)  01  N.  W.  811. 

A  railroad  company.  In  constructing  a  box 
cnivert  through  whictk,  by  reason  ot  the  manner 
ot  construction  of  Its  road,  moat  of  the  watera 
of  a  creek  paaa  during  high  water,  instead  of 
through  a  pile  treatle  over  the  maJn  channel 
of  the  creak,  through  which  Ihey  were  Intended 
Co  pass.  Is  bound  to  exercise  reaaonable  and 
ordinary  care  and  diligence  ta  nuke  such  cul- 
vert suBlcleat  to  carry  oil  all  tbe  water  of  the 
creek  naturally  Bowing  thereto  In  times  ot  high 
water,  or  caused  to  How  thereto  by  reuaou  ot 
auch  manner  of  construction.  St  Lonia  A  8. 
F.  R.  Co.  V.  Weaver,  8S  Kan.  413,  DT  Am.  Bep. 
ITS,  11  Fac  4  OB. 

A  railroad  company  acting  In  pursnanca  of 
legislative  authority  Is  only  required  to  exer- 
cise reasonable  diligence  snd  precaution  In  con- 
structing passage  way  a  fur  water  under  It* 
tracks,  and  la  entitled  to  select  a  safe  and  maa- 
Blve  stnicture,  In  preference  lo  a  lighter  on*, 
nhlcb  would  teas  i^aCrnct  the  water.  Central 
Trust  Co.  V.  Wabaab,  St.  L.  A  P.  E.  Co.  S7 
Fed.  441. 

In  planning  and  constructing  a  bridge  across 
a  river,  the  company  must  bring  to  the  eieca- 
tlon of  the.  work  tbe  engineering  knowledge 
and  aklll  ordinarily  practised  In  such  works, 
and  see  to  the  practical  application  of  auch 
knowledge  aud  skill  to  the  work  In  hand, — 
among  other  things  ao  as  to  allow  ot  tbe  paa. 
Buge  ot  water  and  Ice,  auch  aa  are  known  to 
pass  In  the  stream  annually,  or  may  reaaouably 
be  expected  to  occur  occaaionally,  without  re- 
gai-d  to  auch  great  or  sudden  overflows  as  are 
often  dealgnated  as  acta  of  God.  Omnba  A  It. 
Valley  R.  Co.  v.  Broan,  14  Neb.  ITU.  15  N.  W. 
331. 

It  aeema,  tbat  It  a  rallw^  company  eon. 
strncts  Ita  culverts,  and  makes  tbem  suOclent 
as  conditions  existed,  snd  could  have  been  aa- 
rertnlned  by  the  eierclae  of  ordinary  care  and 
skill  at  the  time  of  their  construction,  and 
nothing  occurs  between  that  time  and  Cbe  date 
ot  the  Injury  to  land  by  an  overflow  to  develop 
the  Insufficiency  of  the  culverta.  the  company 
la  not  responsible  for  the  damage  by  tbe  over- 
flow, although  the  culverta  are  in  fact  InaulD- 
clent,  the  Inaufllclency  being  ascertained  tor  the 
Qrst  time  by  tbe  overQuw.  <lulf,  C.  A  8.  F.  IL 
Co.  V.  UcUowan,  73  Tex.  S55.  11  fi.  W-  3SB. 

(c)  lAabUitK  fvr  litjary. 

Where  a  railroad  company  conatruots  an  In- 
auHelent  culvert  at  a  point  wliere  ita  road 
crosHes  a  water  course,  and  thereby  Roods  the 
adjoining  landa.  It  la  liable  for  the  injury  to- 
Qlcled.  Itobllnllte  v,  Canadian  P.  B.  Co.  Bap. 
Jud.  Quebec,   15  C.  3.  216. 

A   rallijoad   company   la  llaltU   in   tort  for  a 
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nulMsee  wb«ii  It  obatncta  a,  water  eoant,  aod 
Uereb;  e±a»et  Ihe  wtten  to  spreid  over  mead- 
oni  and  Bgxnvtite  and  protrtct  •  naliann. 
BUr«  ea  rel.  St»U  Bd.  Ot  Hentlli  r.  Jenej 
CtlT,  60  N.  J,  Eq.  118.  85  Atl.  886, 

A  raJlraad  compuiT  1>  liable  tar  dimage  re- 
■nltliiK  from  tbe  ubaCructlDn  of  a  water  course 
dDrlDS  a  Terj  bMT;,  tbongb  not  eitraordlna  rj. 
ralnrnll.  Neal  t.  Oblo  BiTer  a.  Co.  47  W. 
Ta,  316,  34  B.  K.  914. 

A  railroad  rompanj  vblch  eonatnicta  au 
fmbankmeat  that  cause*  an  OTerflow  of  landa 
In  time  o(  flood  la  liable  tor  damagea  caaaed 
bf  the  overflow,  wbere  Ibe  flood  waa  not  uo- 
precedeatrd  except  In  tbe  leagth  of  time  It 
laated,  Tbe  railroad  coiapaur  belnc  bound  to 
antldpata  an  overflow  aa  itreat  aa  tbe  ooe  in 
(jueatloD.  the  len«tli  ot  time  tbat  it  lasted  ii 
merely  one  ot  the  cooaeguencea  which  It  would 
be  required  to  foresee.  GuK,  C.  ft  B.  F.  E.  Co. 
T.  Dunlap  iTe».  CIt.  App.)  28  8.  W.  805. 

Where  land  la  condemned  for  uae  aa  a  rail- 
war,  the  owner  of  land  tbrougb  wblrb  the 
nllwar  runa,  baa  a  caaae  of  action  agalnat  tbe 
company,  wbere.  tn  tbe  conatmctlon  of  ita 
road.  It  haa  not  uaed  ordinary  care,  and,  aa  a 
molt,  the  water  ot  alreama  la  dammed  back 
to  the  Injnrr  of  tbe  landowner.  Texas  C.  It. 
Co.  T.  Clifton,  STei.  App.  CIt.  Cas.  IWilieon) 
I  48S,  p.  433. 

A  rillroad  compiu}'  Is  liable  for  the  damaRei 
caused  bj  an  overflow  of  the  lands  Ihrougb 
which  ItA  road  runa  where  the  overflow  [a  due 
to  tbe  conatnjctioD  of  an  cmbanktoeDt,  by  tbe 
company,  without  aufllclent  opening!,  wbLcb 
prerenCed  tbe  water  from  passing  ol  aa  It  did 
hefore  the  conatructlon  o(  the  road.  Texaa  ft 
P.  R.  Co.  T.   Snyder   (Tei.)    18  8,  W.  5BU. 

Where  cropa  were  dealroyed  by  the  negll- 
genm  at  a  railroad  company  In  coastrurtlng 
Its  roadbed  and  embankment  m>  as  to  caiiae 
water  to  overflow  and  aCand  apon  the  land,  tbe 
owner  has  a  cause  of  action  agalnat  tbe  rail- 
road company :  and  It  la  Immaterial  tbat  tbe 
action  la  not  brought  under  the  atatute  pro- 
viding for  the  coaatroi^tlon  of  oeccaeary  cul- 
verla  or  Bluleea  In  roadbeds,  and  prohibiting 
the  tinneceaaary  Obatructlon  of  streams  by  rail- 
road companiea.  tor  tbe  reiuon  tbat  such  cause 
of  action  reata  upon   tbe  broader  gronod,   that 


the   1 


ot    1 


inlng 


Btream  tu  anolbec's  hurt  la  responslbli 

ages    therefor.     Gulf,    C.    ft    B.    F.    R.    Co.    v. 

Steele    (Tex.   Civ.  App.)    81)   8.  W.   ITl. 

A  railroad  company  Is  liable  tor  Injuries  to 
an  owner's  lend  from  overflow  and  the  apread- 
Ing  of  coal  slack  thereon  as  tbe  result  ot  the 
conatt-uctlon  by  such  company  ot  a  culvert  of 
Inaumclent  capacity  to  carry  olT  the  water  In 
time  of  freshets,  thereby  causing  the  same  to 
bach  up  againat  the  roadbed  and  waah  ont  tbe 
coal  alack  of  which  the  embankment  waa  com- 
poaed.  and  depositing  It  upon  aueh  owner's 
land :  and  in  auch  case  no  notice  to  abate  the 
nulaance  la  neressary,  although  tbe  roadbed 
was  couitrucled  by  Its  grantor.  Wabaab  B. 
Co.  T.  Sanders,  S8  111.  App.  218. 

Where  a  railroad  croaaea  a  stream  Ihe  rail- 
road company  Is  liable  for  damagea  caaaed  by 
tbe  overltow  ot  adjacent  landa,  wbere  it  does 
not  provide  sufficient  culverts  for  the  escape 
of  the  water  at  ordinary  atages  of  water,  or 
during  floods  which  could  reasonably  have  been 
foreseen  and  guarded  against.  Kansaa  City. 
Ft.  8.  &  U.  B.  Co.  V.  Cook,  57  Ark.  887,  21  8. 
W.  1066:  St.  Ixtuis.  I.  M.  A  8.  R.  Co.  T.  Ly- 
man, 5T  Ark.  B13,  22  S.  W.  ITO. 

A   railroad   corporation   Is   llsMe  for   Injury 
resulting    from    a    culvert    whleb    la    so   unskil- 
fully and  negligently 
59  J^  R.  A. 


}  he  In- 


aaffldent  t»  Tent  the  ordinary  Ugh  water  of  a 
stream.  Plttab^rg,  Ft.  W.  ft  C.  B.  Co.  *.  Gllie- 
land,  58  Fa.  446.  94  Am.  Dec  B8. 

A  railroad  company.  In  conatructlng  Ita  ga- 
lled over  minea,  and  neglecting  to  provide  sat- 
flclent  drains  as  required  by  statute,  la  liable 
for  injurlea  to  Ihs  mines  resulting  from  Its  ab- 
almctlng  a  brook  by  the  construction  of  a 
bridge,  the  water  of  which  In  times  of  Hood 
flows  down  tbe  rmllway  and  percolates  into  the 
mtnea,  tbe  company  having  removed  tbe  inr- 
face  sou  over  tbe  mines,  which  was  imperrloaa 
In  water.  Bagnall  v.  London  ft  S.  W.  B.  Co. 
1  llurlat.  ft  N.  428.  SI  L.  J.  Sxch.  K.  8.  121,  9 
Jur.  N.  a.  18,  10  Week.  Bep.  232.  Afflrmed  In 
I   nnrlat.  ft  C.  B44.   81  L.  J.  Eich.  N.  8.  480. 

9  Jur.  N.  8.  864,  BUT.   N.  8,  419,  10  Vttk. 

A  railroad  company  la  liable  for  tlie  Oooding 
of  lands  because  of  Its  failure  to  provide  a 
bridge  with  an  opening  of  aulBclent  capacity  to 
meet  all  the  ordinary  exigencies  of  tbe  climate 
and  the  situation  of  the  atream,  and  alas  ancb 
extraordinary  exigencies  aa  eiperlence  would 
lead  the  people  miding  In  tbat  vicinity  to  be- 
lieve might  sometimes  occur,  although  Infre. 
quently.  Hlg^lns  t.  New  York.  L.  G.  ft  W.  R. 
Co.  78  Hun,  587,  29  N.  T.  Bupp.  683. 

A  railroad  company  Is  liable  ta  ons  Wboae 
landa  are  flooded  through  the  means  adopted 
by  tbe  company's  serranta  to  protect  a  bridge. 
/Md. 

A  nillraed  company  la  liable  tor  neglect  to 
provide  B  paaipige  through  Ita  embankment  for 
any  ordinary  flood,  or  such  aa  could  reason- 
nbly  have  been  anticipated  when  the  work  wis 
planned.  Brown  v.  Pine  Creek  B.  Co.  183  Pa. 
88,  38  Atl.  401. 

A  railroad  company,  aa  against  adjoining 
landownen,  le  not  eicused  for  failing  to  con- 
slract  Ita  roadbed,  culverts,  and  ditches  In  such 
a  manner  aa  to  aiford  fi«a  paaaage  and  egress 
to  water,  because  it  comea  from  a  large  river 
and  from  a  great  distance.  Onlf,  C.  ft  8.  F.  B. 
Co,  V.  Bolllday,  GB  Tex.  612. 

Where  a  railroad  company  conatmcta  Its 
roadbed  so  as  to  obstruct  a  alough  tbrougb 
which  the  waters  ot  a  river  are  carried  olf  when 
the  river  overflowe  Its  banks,  and.  as  a  coaae- 
quence  of  this  obstruction  of  the  natural  flow 
of  the  water,  adjacent  land  ia  Injured  by  aa 
overflow,  the  owner  ot  auch  land  may  recorer 
againat  the  railroad  company  for  the  damagea 
sustained.  Oulf,  C.  ft  8.  F.  B.  Co.  v.  Preston, 
74  Tex.  181,   11  8.  W.  1108. 

A  railroad  company,  although  authorised  by 
the  ieglslalure  to  erect  a  bridge  acroaa  a  atream 

neaa.  Is  liable  for  Injuries  to  landa  not  situated 
upon  tbe  stream,  by  an  overflow  of  Ita  water 
caused  by  the  ronstmetlon  of  the  road  over 
tbe  atream  and  through  Its  banks.  Brown  v. 
Cayuga  ft  8.  B.  Co.  12  N.  Y.  486. 

Where  a  railway  company.  In  order  to  pro- 
tect one  of  Ita  bridges,  constructs  an  embank- 
ment without  snffldent  water  ways  therein  to 
allow  the  overflow  of  a  river  to  pan  ott  In  its 
UBuBl  Channel,  thereby  causing  an  overCow 
of  land,  It  Is  liable  for  the  damage  resolllng 
therefrom.     8t.  I,ouls  ft  8.  F.  B.  Co.  v,  Cralgo, 

10  Tex.  Civ.  App.  238,  81  8.  W.  20T. 

A  railroad  company  la  liable  for  damages  to 
land  and  crops  from  the  backing  of  water 
thereon  by  reason  of  the  insufficiency  ot  a  cul- 
vert constructed  In  an  embankment  over  a 
water  course  to  carry  off  the  flood  waters  of 
such  atream  and  of  another  stream  overflowing 
Its  banka  and  running  Into  the  former,  where  It 
la  a  matter  of  common  knowledge  In  tbat  pan 
ot  the  country   that  atmllar  dvabata  In  aoch 
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HtreBDis  and  the  OTerflonlni  of  the  one  loto 
the  other  have  occurred  (or  yean,  and  are  rea- 
eonahly  to  be  eipcctefl,  Union  Truet  Co,  T. 
CupKr.  SD  Ken.  734. 

A  rHllTDSd  company  It  liable  for  Oamases  to 
land  nnd  crops  occurring  while  the  road  la  In 
the  poeuBelau  □(  a  receiver  or  tmatee,  caused 
br  the  backing  of  water  thereon  bjt  reasi 
the  Inaufflcleocr  of  a  calvert  In  an  embank 
preTioualy  conatnictod  bj"  the  railroad  companj 
over  a  water  courae.    /bid. 

A  railroad  cnnipanj  ertctlns  a  culvert 
an  ancient  water  conrae  croaslng  tta  right  of 
war  la  liable  for  failure  to  erect  a  eulTert 
Kiltable  and  suOlctcDt  to  preTent  an  obatructlon 
of  aald  Btream.  Penler  t.  Ualoe  C.  B.  Co.  82 
Me.  58,  42  Atl.  2S3. 

A  bridge  which,  becauae  of  Ita  uegliBent  con- 
atructlon,  prevpula  the  free  paesage  of  Ice  and 
water,  ]■  a  nuisance,  for  everj  continuance  of 
which,  when  damagea  have  been  eaatalned, 
action  will  lie  for  the  recovery  o(  >nch  damagea 
aa  accrued  before  the  action  waa  brau^ht:  and 
one  action  ts  not  a  bar  to  a  aecond  action 
brought  for  damages  thereafter  auatalned. 
Omaha  ft  H.  Valley  R.  Co.  v.  Standen,  22  Neb. 
843,  35  N.  W.  IB3 :  Omaha  *  H.  Yalley  B.  Co. 
V.  Brown,  29  Neb.  4B2.  46  N.  W.  89. 

A  nllroad  company  will  not  be  enjoined 
from  rebuilding  a  bridge  upon  new  piling  driven 
parallel  lo  tbe  old  plilng,  which  la  to  be  re- 
moved on  the  gronnd  that  aach  pi  tea  would 
obsCmct  the  stream  and  flood  a  roadway  and 
fanna.  where  the  outlet  onder  agch  bridge  la 
of  more  than  doable  tbe  capacity  at  a  coaol 
bridge  altnated  ]uat  above,  and  which,  togethi 
with  the  flood  gate  constructed  by  rlparla 
owners,  la  UKely  to  catch  snd  detain  floating 
il«brl«,  rather  than  the  bents  of  the  railway 
bridge.  Van  Wert  County  v.  Pelrce,  90  Ced. 
784. 

Where  a  railroad  company  anlTers  pilings  to 
remalD  In  the  bed  of  a  atream  onder  a  bridge 
after  they  are  no  longer  neceasary  for  the 
■traction  or  maintenance  of  auch  bridge, 
liable  -fur  Injarlea  to  adjoining  property  ri 
lug  from  the  consequent  obatructlon  of  the 
stream.  Brink  T.  Kanaaa  City,  St  J.  &  C.  ~ 
R.  Co.  17  Uo.  App.   177. 

A   railroad   bridge   bnllt  In   a  mode    not 
quired  for  tbe  due 


61  Am.  Dec.  444. 

A  railroad  company  Is  liable  for  damming ' 
back  water  In  the  construction  of  Ita  bridge, 
iinlesa  It  can  show  that  It  haa  taken  reaeon- 
able  precantlona  to  prevent  Injury  to  the  lu- 
Jnrad  land,  ao  aa  to  come  within  the  statute 
requiring  payment  for  Injuclea  done  In  the  cod- 
atruction  of  tbe  road.  Mellen  v.  Weatem  B. 
Co.  t  Gray.  SOI. 

A  railroad  company  ta  liable  for  the  damage 
occasioned  the  owner  of  land  by  overflow, 
caoaed  by  Ita  act  In  so  constructing  Ita  works 
as  to  obatruct  the  natural  flow  of  water.  Bt. 
LonIs,  A.  A  I.  H.  B.  Co.  v.  Bills,  SS  111.  App. 


ind  proper  co 
Btmctlon  of  the  road  will  form  the  baala  of 
right  of  action  on  tbe  part  of  a  riparian  owni 
on  whose  land  it  backs  water ;  and  an  actic 
will  also  lie  if  the  obstructioa  of  the  stream 
is  a  wanton  and  eareleaa  act  on  the  part  of 
ttie  railroad  company,  not  neceeaary  to  the  due 
eierclse  of  the  franchise.  Lathrop  v.  r 
Tenor,  10  Gray,  S2. 

Where.  In  compliance  with  a  atUntory  re- 
quirement to  restore  as  nearly  as  practicable 
all  water  conraes  and  atreama  to  their  former 
Btate  and  niefnlnesa,  a  railroad  company  bullda 
a  plainly  needed  culvert,  but  makes  It  of  such 
materlala  and  In  such  a  manner  that  It  Slla  up 
and  breaka  down  noder  ordinary  atress  to  the 
damage  of  an  adjacent  landowner.  It  is  liable. 
Batch  v.  Vermont  C.  B.  Co.  2C  Vt  4S. 

It  a  railroad  obatructs  a  water  course  on  lis 
line  no  a>  to  cause  the  water  to  flow  back  upon 
an  adjoining  owner's  land  to  hla  injnry,  it  Is 
liable.     Id.  2S  Vt.  W. 

A  railroad  company  maintaining  a  bridge 
across  &  stream  la  liable  for  Injoriea  to  ad- 
Joining  land  resoltlng  from  Its  suffering  the 
channel  to  become  stopped  up,  thereby  canalng 
■he  water  to  flow  back  onto  aucb  land,  al- 
though the  bridge  was  not  negligently  con- 
structed. Culver  v.  Chicago,  B.  I.  *  F.  B.  Co. 
8S  Mo.  App.  130. 
fi9L.  R.  A. 


110. 

A  landowner  la  entitled  to  recover  for  the 
Injuries  suatalned  by  the  backing  upon  and 
overflowing  of  his  land  by  water,  caused  by  the 
construction  by  a  railroad  company  of  Its  road- 
way so  aa  to  obatruct  a  natural  water  course. 
Cleveland,  C.  C.  &  Bt  L.  B.  Co.  T.  Nuttall,  G9 
111.  App,  339. 

A  railroad  company  Is  liable  In  damages  to 
the  owner  of  land  for  so  constructing  and 
maintaining  a  culvert  through  tbe  embankment 
of  Its  roadway  where  It  crouea  a  natural 
suffering  the  same  to  become  ao 
In  ordinary  floods  and  Iretheta  to 
throw  the  water  back  and  Inundate  auch  land 
above.  Ohio  &  H.  B.  Co.  v.  Wachter,  123  111. 
440,  15  N.  B.  270. 

The  erection  by  a  railroad  company  of  a  cul- 
vert over  a  atream  of  Insafflclent  capacity  to 
take  care  of  tbe  watera  thereof  when  tbe  aame 
Is  Bwoilen  by  ralna.  thereby  causing  the  flood- 
ing of  adjacent  property,  la  a  private  nuisance, 
for  the  continuation  of  which  a  grantee  or 
alienee  of  such  railroad  company  may  become 
responsible,  either  to  the  original  owner  of 
such  adjacent  land,  or  to  another  deriving  title 
from  him :  but  ntcb  responsibility  does  not  be- 
gin unless  SDch  alienee,  after  reasonable  notice, 
retuaea  or  neglecia  to  reform  or  abate  the  nui- 
sance, even  though  be  haa  actual  knowledge 
of  Ita  existence,  for,  until  such  notice  la  given, 
the  Injured  owner  la  presumed  to  acquleace  In 
Ita  contlnnallon.  Weat  v,  Loulavllle,  C.  A  L. 
B.  Co.  8  Bush,  404. 

If  there  la  no  difficulty  In  constructing  a  cnl- 
vert  under  a  railroad  to  carry  oft  water  from 
a  meadow,  over  which  the  road  passes,  the  com- 
pany will  be  liable  for  flooding  the  meadow,  if 
It  doce  not  make  the  culvert  Johnson  v.  At- 
lantic A  St  L.  B.  Co.  85  N.  H.  GflO,  69  Am. 
Dec.  560. 

company  Is  liable  for  the  damages 
an  owner  of  land  by  its  flooding 
as  a  reeult  of  tbe  construction  of  Its  railroad 
nkmcnt  across  a  natural  water  course  ao 
0  Increaae  the  force  and  current  of  the 
m  at  Its  high  stage  a,  thus  forcing  the 
ra  onto  such  owner's  land,  although  the 
embankment  waa  erected  under  aathorlty  of 
law.  In  a  proper  and  prudent  manner,  which 
law  neither  glvea  aucb  damagea.  nor  authorlica 
■•  therefor.  Evanavllia  A  C,  B.  Co.  v   Dick 


9  Ind.  433. 


company.  In  conatmctlng  its 
:ross  a  pond  the  watershed  of 
greater  on  the  upper  aide,  ia 
prudence   to   a   Juet    regard 


for  tbe  rlgbta  of  othi 

IS  to  keep  tbe  water  on  each  aide  at 

level :  and  It  la  not  aufllclent  merely 

"    carry    tbe 


to   provide   colverta    adeQUtte 


TcKuoirr  Sonean  Oocxi. 


wnters  of  the  teedlne  strean  alone.  BrjBi 
V.  Bljcplow  Carpet  Co.  131  Uua.  4S2. 

A  rallrond  company  la  not  lEablr  (or  Injnrli 
rsund  br  Cbe  barking  of  valer  by  Ita  brldci 
□Ter  H  irtreim.  If  tbe  brlOst  wai  built  Id  a 
cuvful  and  Bklirnl  manoer,  with  op«DlD((>  large 
caoagb  to  dlarharge  all  tbe  iraUr  flowing  dawn 
the  stream  In  aajp  treahet  tbnt  might  be  ex- 
pected. Conhoclon  Stme  Bo«d  Co.  T.  Buf- 
fblo.  N.  y.  &  K.  R.  Co.  3  IIhd,  0:23. 

Tlie  frequent  occurrence  of  trealieta  inp- 
posed  to  be  eitraordlnary  may  be  evidence  of 
wbat  tbe  oi^Enary  capactt;  ot  a  culrerl  ibauld 
be.  Id  oriler  that  a  railroad  corporation  ahatl 
not  be  held  liable  tor  negligence.  PItlaburg. 
St.  W.  i  C.  H.  Co.  *.  Oilleland,  6B  Pa.  44S,  84 
Am.  Dec.  88. 

(d)    Olher  natttn. 

Setcatt  ot  Haiility. 

After  being  released  from  all  clalma  for  dam- 
■gea  b;  reaaon  ot  taking  aod  using  the  land 
for  n  rallroDd.  the  railroad  corporation  will  nut 
be  liable  becauae  a  cnlrert  thereon  Is  not  auf- 
flclent  In  time  ot  freahet  to  properl;  cnrry  off 
the  water.  UpdegroTe  *.  I'ennerlTanIa  Scbuyl- 
ktll  Vallej  R.  Co.  13^  I'a.  D40,  T  L.  B.  A.  2111. 

18  Ati.  ass. 

Where  the  neceasary  damages  to  land  re- 
auUlQg  from  the  proper  construction  of  a  rail. 
road  track  ovar  a.  natural  alream  have  been 
awarded  In  a  condemnation  proceeding,  or 
otherwlae  paid.  tb«y  cannot  afterwards  be  rs- 
corered  In  an  acllan  ol  tort.  Ohio  A  U.  B, 
C&  T.  TbllJman,  148  111.  127,  82  M.  B.  B2S. 

But  damages  Cor  tbe  location  of  ■  railroad 
on  another's  land  are  determined  on  the  aup- 
posltlon  that  tbe  work  will  be  conatructed  with 
«are  and  skill,  and  vlll  not  bar  the  aubaeqiient 
recovrr;  of  damages  caused  by  an  InauISclent 
culTert.  PltUburg,  Vt.  W.  *  C.  K.  Co.  T.  011- 
Mand.  Se  Pa.  446,  94  Am.  Dec.  BS. 

Bo,  a  reteaae  to  a  rnltroad  company  of  all 
claims  for  damages  austalned,  or  to  be  ana. 
talned,  bj  reason  ot  the  location,  couatmc- 
tlon,  and  operation  of  ths  road,  does  not  cover 
damagea  arising  from  tbe  negligent  construc- 
tion of  tbe  railroad  embankment  after  the  date 
ot  such  release.  Brown  r.  Pine  Creek  B.  Co. 
188  Pa.  38,  88  Atl.  401. 

Damagea  reiulting  from  the  Improper  con- 
struction of  culverta  may  be  recovered  not- 
wIChatandlnK  the  raJlroad  companr  paid  dam- 
ages awarded  In  condemnation  praceedlngi  for 
cronalnit  the  anme  property.  Atlantic  II  D,  B. 
Co.  V.  Peaie,  ST  Va.  ISO,  12  8.  E.  848. 

A  grant  Co  a  railroad  company  ot  a  right  of 
way  release!  It  from  liability  for  Injury  to  ad- 
joining land  ot  the  grantor  arlalng  from  the 
obatruetlon  of  a  stream  of  water  by  the  rail- 
road  conatructed  In  a  prudent  and  careful  man. 
ner;  .ind  If,  In  order  to  make  Che  road  safe. 
■uch  obstruction  Is  necessary,  equity  will  not 
restrain  It.  Harrelson  r.  Kansas  City  *  A.  B. 
Co.  IBl  Uo.  482,  D2  S.  W.  808. 

Damages  assessed  tor  land  taken  .  under 
power  of  eminent  domain  by  a  railroad  com. 
pany  are  for  a  road  coaatrncted  with  proper 
culverts,  and  the  corporation  will  be  liable  for 
damage  caused  by  neglect  so  to  construct  It, 
although  It  will  not  be  liable  on  aulc  for  con- 
tingent damages  Illegally  assessed  by  the  Jury 
under  tbe  condemnation  proceedings.  Wlncbea- 
ter  A  P.  R.  Co.  V.  Washli^on,  1  Bob.  (Ta.)  67. 

A  railroad  company  crossing  a  atream  on 
land  over  which  It  has  been  granted  a  right 
ot  way  by  tbe  ownar  It  not  liable  for  obstruct- 
Inc  the  natural  flow  ot  the  stream  In  the  ab- 
senco  of  negligence  or  imprap«r  conatmetiwi 
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of  the  road,  as  the  gnnt  ot  a  right  of  way 
aperatea  as  a  release  of  all  damages  rcHiltlig 
from  the  construction  and  operation  of  iha 
road  In  a  reasonable  manner.  Wallace  v.  Co- 
lumbia &  O.  B.  Co.  34  B.  C.  62,  12  8.  B.  BIS. 
A  rallnwd  company  la  not  liable  In  a  com. 
mon  Uw  action  for  damagea  for  the  flooding 
of  an  owDer'g  land  occaaloned  by  the  coaatnic. 
Lion  of  abutments  and  emtiankmenta  over  a 
natural  water  course  and  acroas  bottom  lands, 
thereby  obstructing  tbe  naCnrol  flow  of  tbe 
water  during  freaheta,  where  the  road  was  con- 
structed under  legislative  authority  antborli- 
Ing  condemnation  ot  private  property,  "avoid- 
ing In  all  cases  unnecessary  damages  or  InjDiy 
to  tbe  ownera  or  proprietors,"  and  the  em 
d  abnlmenta  were  necessary  lo 
safety  of  paaaengen  and  property  passing 
'  the  road,  and  were  built  with  care,  skill, 
prudence,  not  only  aa  to  safety  of  persona 
and  property  paoalng  over  the  road,  but  also 
tor  tbe  protection  and  aatety  ot  the  owner  of 
anch  Injured  land.  The  above  Injurlea  are  In. 
eluded  [n  the  damages  provided  to  be  aaaesaed 
~  paid  undw  the  mode  prescribed  by  tbe 
lie.  Terra  Haute  &  I.  B.  Co.  v.  HcKlnley, 
33  Ind.  274. 

railroad  company  Is  liable  to  the  owner  of 
,  or  his  grantee,  for  damages  thereto  frou 
Hooding,  resulting  from  Its  negligence  In  the 
construction,  maintenance,  or  operation  of  lia 
road  over,  a  natural  stream,  notwithstanding 
nent  by  the  company  ot  the  compenaa. 
damages  awarded  aoch  landowner  In 
the  condemnation  proceeding  for  Its  right  of 
way.  Ohio  A  M.  B.  Co.  v.  Thlllmau,  143  III. 
127,  82  N.  E.  S2a. 

A  railroad   company  which  ban  acqulivd  by 
deed  the  right  to  conatruct  Us  rood  across  land 
lot  liable  for  damages  caused  by  the  flooding 
tbe   I.ind,   because   ot  the    reconstruction   ot 
bridges,    in    the    absence    of   negligence    or   the 
in  excess  of  power.      Hodge  v.  Le- 
high Valley  B.  Co.  3U  Ked.  44B. 

No  reservation  of  a  right  to  flood  lands,  con. 

veyed  by  a  railroad  company,  with  water  of  a 

''ver  backed  up  by  the  faulty  eonatructlon  of 

.e  ombonkment  on   which  its  tracka  are  laid, 

III   be   Implied    from    the   mere    fact    that   tbe 

nveyance   waa   made   after   the   embankment 

ta   finished.     8ellers   T.   Texas    C.    R,    Co.   81 

il.  4S8,  IS  U  R.  A.  6G7,  17  8.  W.  32. 

An  owner  at  land  la  estopped  from  recover- 

g  damages  because  of  tbe  placing-  of  an  In- 

suBlelent    culvert    la   a   railroad   embankment, 

when,  after  Its  construction,  he  discharged  the 

corporation  forever  from  all  suits,  claims,  de. 

manda.  and  damagea  whatever  that  might  re. 

suit  from  Ita  erecllona.     Holfedlts  t.  SonChem 

Pennxylvanln  B.  k  Uln.   Co.  129  Pa.  284,  IS 

■A.  12D. 

Put  a  riparian  proprietor  Is  not  estopped 
trom  recovering  damages  resulting  from  sn  Im- 
properly constructed  railroad  culvert  by  dam- 
ages having  been  awarded  on  condemnation 
proceedings,  as  it  was  then  aasomed  that  the 
krpomtion  would  perform  Its  work  properly 
and  without  negligence.  Soatbslde  B.  Co.  v. 
Uanlel,  20  Grntt.  344. 

>f  land  la  not  estopped  from 
claiming  damagea  for  tbe  OTerSow  ot  hla  land 
caused  by  the  negligent  construction  by  a  rail- 
road company  of  a  bridge  over  a  natural 
atream,  on  tbe  ground  that  he  and  his  prede- 
issors  hsd  knowledge  of  tbe  erection  of  tbe 
'idge  and  tbe  manner  of  Its  construction,  and 
mode  no  objections,  In  the  absence  of  proof 
that  bs  knew  that  the  bridge  would  flood  bis 
land,  or  that  he  acguleseed  la    such   Hooding. 


Atebi  v.  Vebuont  Euotbio  Co. 
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OontitbalBry  cautet. 

Where  ■  railway  comii 
bank  men  t  acroag  ■  brsncb  wblch  overflovs 
dorlnji  raioy  leKsoni,  and  the  embankment  In- 
creanei  the  overQnw  at  the  adJotnlDg  tiind.  the 
compsDj  ■■  Dot  relieved  Irom  reiiioDdlDK  In 
damnsei  br  the  mere  Fact  thtt  It  made  ditche* 
■Dd  treaties  which  woald  rsrrj  oH  the  iTiiter 
as  raptdlr  aa  tbe  brooch  would  when  not  over- 
flow«d.  8L  Loula,  1.  U.  &  8.  B.  Co.  T.  Uor- 
rla.  SB  Ark.  »tl2. 

Wbere  a  railroad  compaDy  conatmcti  ■  de- 
fectUe  railroad  embankmeDt  It  la  not  relleTed 
trom  llalilUt;  to  one  «boae  land  la  overflowed 
br  reason  thereof,  althoush  It  appears  thai  the 
land  was  overflowed  before  the  conHtmetloa  ol 
the  road.  If  tbe  embanknient  contrlbulea  to  tbe 
overflow.  !□  auch  a  case  the  rallwaj  company 
U  Itahle  for  the  Injur;  cauied  by  Ita  negligence, 
b«t  no  mare,  Teiaa  A  F.  B.  Co,  v.  Fadjcett,  14 
Tex.  CIv.  App.  43S.  ST  B.  W.  93. 

A  railroad  company  whkb  cauaea  luida  to 
be  overflowed  by  obitrii<;tlnK  a  water  coiiree 
bi  Its  leveee  and  treatlea  !■  liable  for  the  In- 
jury, altboush  tbe  flow  of  water  and  the  ac- 
comulatt'ons  In  the  atream  are  Increaaed  by  nat- 
ural cBu>«a,  anch  aa  clearfng  tbe  land  and  the 
cDltlvatlDn  oT  tbe  aoll.  Ulselsalppl  t  T.  U. 
CO.  r.  Arcbltald.  ST  Hlia.  S8,  T  8o.  212. 

Where  It  appears  that  the  width  of  a  water 
way  under  a  bridge  la  ample  for  all   ordinary 
(reaheti,  a  railroad  company  la  not  liable  i 
the  ground  of  the  detective  cooatractlon  of 
bridge   acroBt   the    stream,    when,    durlns   tbe 
breaking:  up  of  the  Ice  which  accumulated  In 
larse   body   thouaanda  of   feet    above    on    tl 
stream,  and  floated  down  to  tbe  bridge  In  aut 
a  large  man  that  It  did  not  Immediately  pasa 
under,  the  water  was  cauaed  to  back  up  to  " 
Injury  of  property.     Bernlnger  v,   Bunbury 
A  W.  R.  Co.  203  Pa.  513,  S3  Atl.  361. 

Where  there  la  lawful  authority  for  the 
■tmcttDu  ol  bridges  or  other  atnictures  OTf 
apon  running  eCreame.  the  peraon  ball  ding  the 
•ame  la  liable  (or  any  negligence  In  the  mode 
«r  metbod  of  doing  the  wc  '  ' 
damage  which  la  unavoidably  done,  or  merely 
reaults  locldentally  from  the  .  . 
Uan,  aa  the  damming  back  by  drift  wood  caught 
by  the  bridge,  la  damnum  alii«u<  bijuria.  Ab- 
bott V.  Kanaaa  City,  SL  J.  *  C.  B.  B.  Co,  83  Mo. 
271,  &S  Am.  Bop.  581. 

A  railroad  company  which  built  Its  bridge 
acroea  a  stream' lu  a  prudent  manner  accord. 
Ing  to  the  beat  Information  It  could  obtain  al 
tbe  time  of  Its  construction  la  not  liable  for  any 
damages  which  tbe  bridge.  In  connection  with 
an  unexpected  and  nnaaaal  condition  of  the  Ice 
In  the  river,  caused  to  (he  property  adjoining 
and  to  prevent  each  audden  damage  It  Is  noi 
Ita  duty  to  destroy  the  bridge.  But  If.  On  thi 
otber  band,  tba  bridge  la  negligently  con 
Ktrucled,  the  company  will  be  liable.  Omaha 
ft  B.  Valley  a.  Co.  v.  Brown.  14  Meb.  ITO,  15 
N.  W.  321.  to  Neb.  ISl,  20  N.   W,  202. 

But  It  la  the  duly  of  a  railroad  company. 
In  conatructing  Ita  roadway  over  a  natural 
water  course  not  only  to  provide 
•age way  for  the  water  aa  U  reqi 
natnral  lay  of  the  land,  but  to  m 
water  way  ao  as  to  prevent  lis  becoming  fliled 
np  so  as  to  obstruct  the  flow  of  water,  Uhlo 
A  U.  B.  Co.  T.  Long.  32  111.  App.  870. 

Ownen  o(  property  on  each  aide  o: 
have  a  right  to  Insist  that  a  railway  company 
bridging  the  river  shall  constmct  Ita  ■  ■" 
With  apaas  of  sofflclent  slae  to  permit  the  flow 
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of  Ice,  and  In  this  manner  prevent  s  gorge  and 
the  overflow  of  adjoining  property,     0ms ba  k 

B.  Valley  B.  Co.  v.  atandeu,  29  Neb,  623,  4G 
N.  W.  40. 

The  rigbt  of  a  railroad  company  to  enjoy 
tbe  nee  ol  Its  road  bed  as  an  easement  carries 
with  It  a  conllnulng  correlative  obllgallon  to 
use  reasonable  care  and  diligence  to  keep  a 
culvert  over  a  stream,  conatructed  by  it,  tin- 
obatnicted,  so  that  damage  from  flooding  to 
the  lands  of  adjacent  owners  may  be  avoided 
so  far  as  practicable  considering  the  size  and 
structure  of  such  culvert.     West  T.  LoulaviUe, 

C.  A  L.  B.  Co.  8  Boah,  404, 

A  railroad  company  Is  liable  for  Injury 
cansed  by  the  overflow  of  the  watere  of  a  river 
occasioned  by  an  Ice  gu-ge  at  Ita  negligently 
constructed  bridge,  although  aurborlied  by  law 

cons  true  ling  tbe  bridge  due  regard  must  be 
had  equally  to  the  safely  of  the  traveling  pub- 
lic and  to  the  adjoining  landowners ;  neither 
should  be  sacrlflced  to  the  other.  McClent^- 
ban  V.  Omaha  A  B.  Valley  R.  Co.  25  Neb.  623, 
41  N.  W.  350. 

A  railroad  company  Is  bound  to  constrnct 
and  maintain  Its  treaties  over  natnra)  waler 
conrsea  so  aa  not  to  catch  drlllwood  and  canse 
overflow  of  adjoining  land :  and  Ibia  applies  to 
a  lessee  of  the  road  after  Ita  eonstnictlon.  St. 
Loula,  A.  A  T,  H.  B.  Co.  v.  Brown.  34  IIL  App. 
552, 

A  rallrosd  company  Is  liable  for  tbe  flooding 
of  an  owner's  land  If  the  manner  In  which  tba 
railroad  embankment  waa  conatructed  la  tba 
cause  of  producing  certain  otber  results,  the 
combined  operation  of  which  causea  the  over- 
Qow  romplalned  of.  Ohio  A  U.  E.  Co.  v.  Nuet- 
lel.  43  111.  App.  103. 

A  railroad  company  is  liable  tor  the  dam- 
age resulting  from  tbe  overflow  of  a  nalaral 
stream  If  It  Is  cansed  by  the  negligent  placing 
of  piles  nnder  Its  bridge  across  the  atream  In 
mcb  a  way  aa  to  catcb  the  dritt  and  d^lirfs 
brought  down  In  times  of  high  water,  thua 
causing  an  obstruction  which  canaea  the  nc- 
cumulatloD  of  the  water  and  consequent  over- 
flow. Kdwards  v.  HIaaourl,  K.  A  B.  B.  Co. 
<Mo,  App.)  71  a.  W.  308. 

A  railroad  company  Is  not  liable  for  tbe  re- 
sult of  the  clogging  of  Ita  culvert  by  dtbrit 
which  It  conld  not  have  anticipated  would  be 
carried  down  by  the  water ;  but  such  freedom 
from  liability  does  not  extend  to  the  result  of 
dogging  caused  by  dtbrU  being  carried  down 
by  the  stream  during  a  freshet  not  extraordi- 
nary and  unprecedented,  lloaghtallng  v,  Chi- 
cago Q.  W,  B.  Co.   (lows)   91  N.  W.  Mil. 

Where  a  bridge  as  orlglually  constracted  did 
not  Interfere  with  the  Saw  of  tbe  stream,  but 
subsequently  tbe  water  waa  raised  by  the 
gradual  accumulation  of  diiyrit  nnder  It.  the  In- 
jury resulting  from  the  obstruction  did  not  be- 
come permaoent.  so  as  to  set  the  atatule  of 
limltatlona  running  as  against  future  or  pros- 
pective damages,  antll  the  channel  was  subse- 
quently tntentlanally  fliled  In  and  a  solid  em- 
bankment made  by  tbe  owner  ol  the  b'^dgs. 
Bunten  v.  Chicago,  B.  I.  A  P.  B.  Co.  M  Uo. 
App.  414. 

Where  a  railroad  company  eonatrncts  an 
embankment,  and  erecta.  as  a  part  of  a  col- 
vert,  a  bridge  upon  a  public  atreet,  which  Is 
used  by  the  public  ao  that  It  baa  become  the 
property  of  the  city,  the  company  Is  lisbte  for 
damasei  from  backwater  caused  partly  by 
such  bridge,  Houston  A  O,  N.  B.  Co.  v.  Par 
ker,  50  Tex.  330. 

Remedy,  evfdenoe,  dono^et,  «t& 
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dsr  ths  amlnent  domalD  acts,  Im  tba  proper 
remtiSj  asslnat  ■  mlJroad  eomptaj  for  HowIds 
tba  bed  of  a  natural  water  courae  (o  ea  to 
throw  ths  water  back  on  upper  proprleCon, 
where  It  doea  not  nppear  that  the  Sowing  wu 
necesKirj  to  tbe  conatructloD  o(  tbe  road,  or 
that  a  Dew  caaiU  coald  not  have  been  mada 
for  the  paBBB^e  ol  the  water.  Estabrooka  r. 
PelerboroQgh  A  B.  It.  Co.  12  Cnah.  221. 

DimaglnK  an  owner'*  laud  by  the  orerHow 
at  water  tbereon  cauaed  b;  [ha  Inaufflcteney  at 
a  cDlrert  through  a  rail  road  embankment  la 
not  nicb  a  "taking."  wKhIn  the  meanlag  ol  the 
ConatltntloD.  aa  to  entitle  aach  owner  to  have 
the  driiDBgea  aMeaied  ai  lor  a  "taking" 
againat  an.vone  owning  the  road.  Wabaab 
Cd.  t.   Bandera,  4T   111.   App.  43S. 

Although  aJI  apeclal  damagea.  preaent 
proapectivB,  to  the  owneca  ot  taml,  resulting 
or  to  result  frnm  properl;  conitructing.  main- 
taining, and  operating  a  railroad,  under  the 
lawa  of  IlIlnolB,  constitute,  aa  to  auch  land- 
owner, one  alugte.  Indlvlalble  cause  o(  action, 
which  maj  be  enforced ;  under  the  amlDent  do- 
main act  or  otherwise ;  and  after  auch  right 
of  action  baa  once  accrued  a  aubaequent  grantee 
of  tbe  land  can  maintain  no  action  far  dam- 
Bgea  be  ma;  aubsequentlr  sustain,  which  would 
bave  been  anticipated  and  allowed  aa  prospec- 
tlTe  damagea  In  an;  ault  hia  grantor  might 
heve  brought  In  bis  name,— ;et  this  doea  not 
relieTO  a  railroad  companr  from  llahllltj  to  a 
landowner,  or  his  grantee.  lor  damagea  to  hiB 
land  from  Hooding  resaltlng  from  the  construe- 
llon  b;  It.  across  the  emtiankment  of  Its  road- 
waj  for  tbe  escape  of  the  waters  ot  a  natural 
stream,  ot  a  culvert  harlng  an  InauBlctent 
pacltr  to  carr7  awaj  the  waters  of  tbe  stri 
In  Umes  ot  bigh  water.  Ohio  ji  U.  B.  Co 
Wacbtei.  133  III.  MO,  IS  N.  E.  370. 

The  mere  tiegllgent  and  unskilful 
tlon  at  a  roadbed,  by  a  railroad 
Bfrass  a  stream  with  an  InaulBcIei 
glvea  no  right  of  action  nntll  an  OTerBow  Is 
therebj  caused  with  resulting  t 
complainant's  land.  Clareland,  C.  C.  A  St.  L. 
EL  Co.  T.  Kline  (Ind.  App.)   OB  N.  B.  4Sa. 

When  a  rsllroad  la  ahown  to  haTe  closed 
eommon  water  blghwa?  bj  one  of  ita  bridges, 
tbe  burden  la  on  It  ot  showing  that  It  had  ( 
tborltj  to  do  so  to  relloTe  It  from  liabllltT 
persona  Injured  liy  the  obstruction-  Etaiaer 
Lo^  Island  B.  Co.  SS  Hun,  362. 

A  railroad  eompanj  la  not  liable  for  tlowaga 
damages  alleged  to  result  from  the  location 
and  eonstruetloD  ot  Its  embankment  and 
vert,  when  It  la  not  clear  that  the;  were  the 
proTlmale  cause  of  the  Injuries  alleged.  Trel- 
chcl  T.  Ureal  Northern  R.  Co.  80  Ulnn.  »«,  62 
N.  W.  1110. 

Although  a  tallwaj  company  has  conatructed 
an  embankment   without  aufflclent  cnlrerts 
allow    water    from    ordlnar;    ralntalla    to    pi 
off.  It  i*  not  liable  for  damagea  caused  by 
oTerflow  of  land,   where  the  OTerflow   was  i 
auaed    by    the    defectlre    embankment.    It    ap- 
pearing that  tbe  top  ot  the  roadbed  was  below 
the   level   ot   the   land   wblch   waa  overtlawod. 
Texas  4  P.  B.  Co.  t.  Padgett.  U  Tax.  CIt.  App. 
43S,  ST  8.  W.  S2. 

One  whose  warehouse,  situated  on  a  atresia 
at  a  point  aboie  a  railroad  emtiankment  undei 
which  run  two  culrerta,  la  flooded  during  a 
freabet,  cannot  recover  from  the  railroad  com- 
pany, unless  be  abowa  afflrmattvely  that  (he 
high  water  In  the  warehouae  Is  due  to  the  em- 
bsnkment,  or  to  an  obstruction  In  the  cnlTerts, 
UorrU  T.  Richmond  &  D.  R.  Co.  OS  Fed.  DM. 

In  order  to  JnstUy  recorery  lor  the  negli- 
gent constmctlon  of  a  railway  bridge  across  a 
69  L.R.  A. 


as  to  canae  an  Ice  gorge 
and  the  overflow  of  lands  In  the  vicinity,  then 
be  aetoal  Injuries  resnlting  from  the  nn- 
lawlul  obstruction.     Omaha  &  R.  Valley  B.  Co. 

8 tandem.  22  Meti.  343,  SS  N.  W.  183. 

In  an  action  against  a  railroad  company  to 
recover  for  damages  to  eropa  which  nsultrd 
overflow  of  lands  caused. by  the  erec- 
Ilon  of  an  embankment  by  the  detendaut.  evl- 
of  the  cutting  by  defendant  of  Its  em- 
bankment during  tbe  ovrrQow  of  the  follow- 
ing year  la  admlaalble,  not  for  the  parpose  at 
showing  that  defendant  thereby  admitted  that 
It  was  negligent  In  constnicting  Its  road,  bnt 
merely  lo  aid  In  determining  the  effect  which 
the  embankment  bad  In  holding  the  water  and 

iBlng  the  ovi'rflow  ol  the  land ;  and  erldeuce 
of  oiber  parties  as  to  tbe  overflow  of  their 
lands  below  those  of  the  plaintiff  will  not  be 
adraltfpd.  where  It  appears  that  no  satlafaelory 
Inference  could  be  arrived  at  from  that  erl- 
deuce.  and  thnt  such  evidence  would  raise  a 
quettlon  as  difficult  of  solution  as  the  one  be- 
fore the  court.  Qulf,  C.  A  8.  F.  R.  Co.  v.  Dnn- 
lap   (Tei.  Civ.  App.)   2«  8.  W.  605. 

In  an  action  against  a  railroad  company  to 
recover  damages  to  crops  by  reason  of  an  over- 
flow cauaed  by  the  Improper  construction  of 
tbe  roadbed,  evidence  that  the  company.  In  t«- 
constrnctlng  the  trsjdi  after  the  overflow.  Im- 
proved the  culverts  la  construction  and  capac- 
ity, Is  not  admissible  for  the  purpose  (tf  prov- 
ing an  admlaaloD  by  the  company  that  tbe  eal- 
verls  were  not  auUlcIeDt  for  tbe  purpose  for 
which  they  were  constructed.  Gulf,  C.  &  8.  F. 
R.  Co.  T.  McOowan,  7!  Tei.  355,  11  8.  W.  386. 

In  an  action  against  a  railroad  company  for 
damages  to  land  by  flooding,  tbe  owner  of  sneh 
land  Is  entitled  to  recover  for  all  Injuries  from 
such  cause  aa  a  result  of  tbe  eonstrnctlon  of 
the  roadway  over  a  natural  stream.  Irrespective 
of  the  question  as  to  whether  the  roadway  was 
properly  or  negligently  conatructed  In  the  ab- 
sence ot  any  showing  that  the  damages  result- 
ing necesnrily  from  a  proper  construction  of 
the  rnad  have  been  awarded  In  a  eondemnatlim 
proceeding,  or  otherwise  paid.  Ohio  &  M.  B. 
Co.  V.  Thlllman,  14S  III.  127,  82  N.   E.  539. 

A  railroad  company  that  has  constructed  Its 
road  under  lawful  anthorltj  create*  neither  an 
abatable  public  nuisance,  nor  a  contlnntng 
private  nuisance,  by  fallliig  to  leave  lufflclent 
space  between  Its  embankments,  or  sufficlmt 
culverts,  to  pass  a  running  stream  In  any  rise 
that  may  reasonably  be  expected ;  so  that,  wben 
It  appears  that  the  damage  by  damming  back 
a  stream  by  a  railroad  embankment  la  perma- 
nent, tlie  railroad  company  la' entitled  to  have 
pennaneut  damages  awarded.  Ridley  r.  Bea- 
boaid  A  R.  R.  Co.  US  N.  C.  996,  82  L.  R.  A. 
708,  24  S.  E.  7S0. 

In  an  action  against  a  railway  company  for 
causing  overflow  of  land  by  the  conatmction  at 
un  embankment  acron  a  branch,  tbe  company 
cannot  set  off  the  enhanced  vslue  given  to  the 
land  by  the  construction  of  the  road,  where 
such  Increased  value'  Is  given  In  common  to 
other  lands  In  the  vicinity  by  tbe  preaence  of 
the  road.  8t.  Louis.  I.  U.  A  B.  E.  Co.  v.  Hor 
ris,  iS  Arfc.  623. 

When  a  stream  la  ponded  back  onto  adjoin- 
ing lands  because  of  an  Insufflctent  railroad  cul- 
vert, the  measure  of  damagea  Is  tbe  differenn 
In  tbe  value  ot  the  Injured  land  wllb  tbe  toad 
constructed  as  It  la,  and  what  It  would  have 
been  If  ttie  rallrond  had  been  aklltully  cod- 
structed.  Ridley  v.  Seaboard  A  It.  a  Co.  118 
N.  C-  996,  33  L.  R.  A.  708.  24  S.  B.  T30. 

In  an  action  agalnat  a  railroad  company  for 
damages  atuaed  by  an  overflow  aa  a  result  of 
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tht  alleied  aesllsant  eonatnictlon  ot  detend- 
ant'a  roadbed,  the  qaotlon  of  negllguic*  I*  od« 
tor  tbe  jur7.  GdII,  C.  k  8.  r.  B.  Co.  T.  HolU- 
dar,  66  Tex.  012. 

In  an  •ctloo  agslnit  n  railroad  compuj  for 
canglDE  an  orerllow  b;  the  Desllceat  conatme- 
tlan  of  ItB  roadbed,  whether  the  flood  dnrlDS 
which  the  DTerflow  occarred  wai  eitnordlnarr 
or   uapreeedeDted   la   ft  qaeatlott   fot   th«  Joij. 

ma. 

It  Ii  within  the  prarln«e  ot  th«  Jury,  tn  an 
action  agslnit  a  railroad  eompanr  for  Injury 
to  an  owner'!  land  from  overflow,  to  determine 
whether  a  treatle  over  a  natural  Btream  con- 
■tltntea  an  obatnctlon  to  tbe  natural  flow  of 
water  by  reaaon  ot  wblch  sach  landa 
flowed,  or  whether  the  amoont  of  * 
flowlns  bla  lands  wna  Increased  by  reason  of 
the  manner  In  whlcb  tbe  trestle  waa  conatmct- 
ed.  St.  Lonia,  A.  *  T.  H.  B.  Co.  v.  Wlnkel- 
mann.  4T  111.  App.  276. 

In  order  to  render  a  railroad  eompanj  liable 
tor  malntalnlas  lu  roadway  In  lach  a  man- 
ner aa  tn  caiiae  an  owner'a  land  to  be  flooded, 
where  notice  la  neceaaary  ti  ~ 
of  tho  anic.  It  la  aoBlclent  1(  the  company  la  ao 
far  apprised  of  the  Injury  done  and  the  claim 
tor  redress  as  not  to  be  taken  by  aurprlae. 
Wataab  B.  Co.  t.  Suidera,  D8  111.  App.  213. 

b.  Drift  attd  iibrU. 

Tbe  men  facta  that,  by  rsaaon  of  the  dam, 
the  lea  In  the  stream  when  It  breaks  np  In  the 
■prlns  holds  the  water  back  so  that  It  floods 
the  wheels  ot  an  upper  mill,  and  that  the  water 
la  held  back  tor  a  longer  time  than  uaual,  do 
not  give  a  right  of  action.  Bmlth  T.  Agawam 
Conal  Co.  2  Allen,  3BK. 

But  It,  by  rensoD  ot  the  accumalatlon  of  lee 
by  the  mllldam,  water  Is  forced  bat 
land  ot  an  upper  proprietor  to  hla  Injury,  he 
taa  a  right  of  action  therefor.  Davia  v.  Ful- 
ler. 12  Vt.  ITS.  36  Am.  Dec.  334. 

One  who  bullda  a  dam  on  a.  atream  will  be 
liable  for  Injuries  done  by  tbe  holding  back  of 
lc«  which  cornea  down  In  ordinary  guantltlea 
l>ome  by  sn  ordinary  freshet  which  can  be  ex- 
pected at  the  time  ot  year.  Bell  v.  M'Cllntock, 
8  Watts,  IIU,  34  Am.  Dec.  SOT. 

It  a  dam  la  ao  erected  aa  to  cause  the  stream 
to  become  obatructed  with  Ice,  and  the  water 
ot  the  stream  to  be  turned  back  on  the  land  of 
the  upper  proprietor  to  hla  Injury,  the  owner 
will  he  liable  for  the  resulting  Injury.  Cowles 
T.  Kidder,  24  N.  H.  304,  BT  Am.   Dec.  28T. 

A  lower  proprietor  la  not  entitled,  by  the 
maintenance  ot  a  dam  and  the  collection  ot  logs 
In  large  quantltlea,  to  raise  the  water  In  tbe 
river,  and  ccreasonably  set  It  back  upon  upper 
proprietors  so  aa  to  Impede  nnd  delay  the  mn- 
nlng  of  their  mllla:  but  he  may  act  back  the 
water  In  Its  natural  state  to  the  boundary  ol 
the  upper  proprietor's  land,  and  ao  maintain  It, 
although  at  tlmea  tbe  freaheta  might  set  back 
the  water  on  the  mill  wheels  to  a  greater  ex- 
tent than  It  otherwise  would.  RIcharda  v. 
Peter,  TO  Mich.  280,  38  N.  W.  2T8. 

A  railroad  company  which  cuts  off  pilings 
Qsed  In  the  construction  of  a  bridge,  and  leaves 
tbem  at  such  helflit  as  to  cause  on  accumula- 
tion of  dtbi^t  to  sucb  ait  extent  aa  to  obstruct 
the  natural  current  ot  tbe  river  and  cauae  the 
flooding  ol  landa.  Is  liable  for  the  Injury  sus- 
tained by  reaaon  of  Ita  negligence.  Hagga  v. 
Kanans  City  B.  B.  Co.  104  Fed.  391. 

Where,  there  are  looae  timbers  along  a  stri 
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eitie  may  call  for  plans  and  methods  (o 
prevent  their  lodgment,  and  so  prevent  them 
<S  L.  R.  A. 


from  ohstrnctlng  the  flow  ot  the  water.  Booth- 
em  R.  Co.  V.  Plott,  181  Ala.  S12,  31  So.  88. 

No  recovery  can  be  had  tor  damagea  to  a 
mill  by  the  backwater  from  a  lower  mill  it 
no  damage  was  done  except  what  waa  occas- 
ioned by  flood  wood  on  the  land  of  tbe  lower 
and  be  removed  the  same  within 
time.    Large   v.   Orvla,   20   Wia. 

Tbe  owner  of  the  tower  dam  la  not  liable 
tor  the  nowage  of  a  wbeel  above  blm.  It  It  la 
consed  by  the  fltllng  ot  the  stream  with  sedi- 
ment above  the  dam,  whlcb  waa  not  anticipated 
when  tba  dam  was  constrncted-  Proctor  v. 
Jennings,  6  Nev.  88,  3  Am.  Sep.  240. 

A  dam  acroaa  a  nonnavlgabie  river,  where 
dtbrUi  from  the  mines  ot  an  opper  proprietor 
Is  arrested,  does  not  coustltate  a  private  nui- 
sance entitling  the  npper  proprietor  to  abate 
It,  aniess  the  dam  backs  tbe  water  on  to  tbe 
upper  proprietor's  property,  or  cansea  the  M- 
brtt  to  lodge  there.  Tuner  t.  Locy,  87  Or. 
158,  61  Pac.  342. 

It  a  dam  canae  /he  filling  up  of  a  stream 
with  aandi  and  the  raialng  of  the  water  so 
aa  to  leave  the  land  on  each  side  wet  and  nnflt 
for  enltivation.  the  owner  may  recover  tor  tha 
Injur?.  Athens  Utg.  Co.  v.  Backer,  80  6a. 
281,  4  IJ.  U.  BSD. 

A  riparian  owner  cannot  recover  Oowage 
damages  In  excess  of  tbe  easement  from  the 
oamer  ot  the  dam.  If  canned  by  vegetation 
growing  In  the  pool  from  purely  natural 
causes,  and  without  concurring  n^llgence  on 
bis  part.     Knoir  v.  Light.  78  Fa.  368. 

Where  the  channel  ot  a  stream  becomes  filled 
and  choked  by  reason  of  Ubrlt  lodging  against 
a  bridge  maintained  by  a  railroad  company,  Ita 
suecesBor  Is  not  liable  tor  a  continuance  of  tbe 
Dulsonce  If  the  removal  of  the  bridge  by  It  ' 
would  not  have  affected  the  accamulatlona 
nblch  bad  Ailed  the  channel  during  the  main- 
tenance of  the  bridge  by  the  original  company. 
Bunlen  v.  Chicago,  B.  I.  A  F.  B.  Co.  EO  Uo. 
App.  414. 

A  navigation  corporation  ba.Ttng  the  care 
end  control  of  a  Oam  which  It  permits  to  be- 
come fllled  np  by  the  acts  ot  otheia  la  liable 
for  the  injnry  thereby  done  to  riparian  owners. 
Schuylkill  Nav.  Co.  v.  UcDonough,  83  Fa.  T3. 

Where  a  municipality  adopts  a  stream  as  an 
open  sewer,  it  la  bound  to  keep  open  tbe  chan- 
nel and  tn  remove  accumulation*  of  fllth,  ashes. 

other  material  that  obstruct  the  flow  ot,  and 
throw  the  water  oat  ot  Its  banks  upon  the  land 
of  Bdjoining  owners.  Bllaaard  v.  Danville,  ITS 
Pa.  4TIt,  Hi  Atl.  846. 

Sand,  gravel,  and  worn  marble  from  marble 
worlia  cannot  be  permitted  to  accumulate  In  a 
stream  In  such  a  way  as  to  cauae  the  water  to 
overOow  the  land  ot  an  upper  proprietor,  Ames 

Dorset  Marble  Co.  04   Vt.   10,  23  Atl.  8S7. 

If  the  accnmulatlOD  of  sand  In  a  atream  la 

canaed    by    a    dam    erected    lower    down    the 

a,  tbe  owner  of  the  dam  la  not  relieved 

responaibllltyi    even   If  this  afcumnlatlon 

rcBUlta   In   part  from   hillside    clearings  of   the 

iper  ownera.     Hlnea  v.  Jarrett,  26   B.  C.  480, 

B.  E.  303. 

But  Ihoae  undertaking  to  Improve  Ibe  navl. 
gatlon  of  a  river  are  not  liable  to  an  action  tor 
flooding  of  adjoining  lands  reauitlng  from 
the  action  of  staunches  erected  by  them  In  the 
ibloed  with  the  growth  ot  weeds  and 
Ion  of  allt  against  tbe  staunches,  as 
the  undertakers  are  under  do  obligation  to  cut 
the  weeds  or  dredge  the  slit,  eicept  when  nec- 
eaaary for  the  beneflt  of  tbe  □avlgallon ;  and 
tbe  landowner'a  remedy,  It  any.  Is  under  the 
compensation  clause  of  tbe  stAlote  antborlilng 
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tba  nndertiklDt.    Cracknall  t.  Thetfard,  L.  B. 
4  C.  P.  829,  88  L.  J.  C.  P.  N.  B.  863. 

So,  B  eorpanttoD  owning  the  naTlsatlan  ol 
a  river  1>  not  llnble.  on  abancIonlDg  It  parsuani 
to  stntotoiT  BDtborltT,  for  tallarc  to  keep  tba 
altandoaei]  channel  free  from  allt  ajid  wt 
wbereb]!  tbe  aow  o(  the  water  ■■  obaUneted  and 
adjacent  landi  are  flooded,  nnleu  inide  lo  bj 
aUtnte.     Ho^lgam  t.  york,  38  L.  T.  N.  B.  880. 

'  «:  Ot^tr  obftmoHoiM. 

Tbe  owner  of  a  river  Ik  liable  to  Indictment 
for  lallure  to  claanae  It.  wberebr  adjoining  land 
Ib  oTerflowed.  King  v.  Wbarton,  Holt,  499.  ir 
Mod.  Mil. 

It  a  proprietor  nndertakea  to  place  a  ■(»» 
tare  over  a  wster  counp.  be  nnat  take  car 
that  be  doei  not  prerent  the  accuBtomed  flow 
of  tbe  water  In  tbe  nataral  eonrse  from  above. 
Nllet'   WorkB  t.   Cincinnati,   2   DlmeT    (Oblo) 

A  wall  conitmcted  In  the  bed  ot  a  river  In 
mcb  a  nhj  as  to  canie  tbe  river  to  overtlow 
It!  banks  to  an  apprecUble  degree  In  times 
high  wpler  li  n  public  nulaance.     Ko^estar 
BrlckMD.  4S  Bart.  62. 

Ohatrnctlng  the  Bow  of  a  wutar  course 
placing  a  pipe  In  It  for  conducting  tbe  wal 
will  give  a  right  of  action  to  the  upper   Ian 
owner  upon   whose  land  tbe   water   Is   therebj 
tnmed,     Warren  v.  Carey,  140  Maaa.  78,  12  N. 
E.   099. 

A  land  compan;  la  liable  tpr  damagea  from 
the   Dverdowlng  of   land   bj   back   water  of  a 
creek,  the  Bow  of  which  was  obetructed  by  tbe 
cavlni:  In  of  a  drain  constructed  i>r  "uch  cc 
panj  on  lis  own  land,  and  connected  with, 
aa  to  coallnue  acraxB  Kb  premises,   a  drain 
CDlvert  Buballtnted  for  the  channel  nf  the  creek 
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such  creek  In  the  grading  of  a  street,  and  ex- 
tended by  tbe  citr  onto  tbe  premises  of  the 
land  compnny  with  Its  consent.  Orchard  Place 
Land  Co.  v.   Bradj,  E3  Kan.  420,  36  Pac.  T28. 

A  boom  eompanir  which  stopa  tbe  logs  llaw- 
Ing  dawn  atream,  thereby  csuilng  the  water  to 
overflow.  Is  responalhle  In  damages  Irrespec- 
tive of  whether  or  not  the  stopping  of  tbe  logB 
Is  due  to  negligence.  Baumgnrtner  r.  Sturgeon 
Ttlver  Boom  Co.   120  Mich.  S31,  T9  N.  W.  SOO. 

Where  tbe  charter  of  a  boom  compan;  re- 
qulrea  payment  for  damages  eauaed  bj  the  ex- 
ercise of  powers  granted,  payment  must  be 
made  In  case  tbe  boom  causes  the  flooding  of 
lands  lying  on  the  bank  of  the  Btreani  above  It. 
Bald  r.aKie  Boom  Co.  v.  Saoderson.  81  Pa.  402. 

Tbe  owner  of  land  across  which  (lows  a  water 
coane  la  bound  to  keep  It  treo  of  obatructlons 
wblcb  would  pen  back  the  water  and  cast  It 
onto  adjoining  land ;  and  be  Is  not  relieved 
from  liability  for  failure  ao  to  do  by  the  fact 
that  tbe  obetructlon  conilata  ot  a  fallen  wall 
which  bus  t>een  located  upon  tbe  adjolnlujt 
land  nnd  the  tenant  Ot  which  has  (allMl  to  keep 
it  In  repair,  where  It  does  not  appear  that  the 
owner  of  such  land  Is  at  all  respoaslble  for  the 
existence  or  condition  ot  the  wall.  Bell  r. 
Twentymau,  1  Q.  B.  706.  1  Gale  *  D.  223,  6 
Jot.  330.  In  that  case  Uie  action  was  by  the 
owner  of  a  reversion. 

But  the  owner  of  tbe  soil  ot  a  atream  Is  not 
liable  tor  falling  to  remove  an  obstrucllon 
placpd  therein  by  strangers,  without  bis  con- 
HenL  and  from  which  he  derived  no  advantage, 
and  wblrh  he  offered  to  allow  tbe  plalntlV  to 
enter  and  remove,  as  be  could  not  be  compelled 
10  Assume  [be  expense  and  responslbllty  of  re- 
moving   the    obstruction.    —■-'-'    —     ■-    ■ 
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88  L.  J.  C.  P.  N.  B.  158.  L.  R.  4  C.  P.  188;  » 
L.  T.  S.  B.  MO,  IT  Week.  Bep.  293. 

A  railroad  company  which  has  failed  to 
clean  out  an  abandoned  canal  and  channel  as 
It  covenanted  to  do  is  liable  for  damagea  re- 
snltlng  from  tbe  overflow  of  water  caaacd 
theniby,  although  tbe  overflow  was  caused  by 
extreme  blgb  ivater.  Junes  v.  De  Cooraey,  12 
App.   niv.   184,  42   N.   X.   Supp.   BT8. 

A  mill  owner  la  liable  for  damagea  to  a  ri- 
parian proprietor  on  a  creek  Bowing  Into  his 
mill  race,  caused  by  the  sand  washing  Into  tbe 
creek  being  prevented  from  flowing  ont  by  tba 
mill  pond  water.  Cllna  v.  Baker,  118  N.  C. 
780,  24  8.  E.  GIB. 

Tlia  owner  of  a  lower  mill  la  liable  for  dan. 
age  from  flooding  the  higher  riparian  land  of 
another  because  of  tbe  filling  of  bis  dam  witb 
mud  naturally  waabed  down  after  tbe  removal 
with  notice,  of  a  dam  on  tbe  land  of  tbe  upper 
owner,  aa  the  lower  owner  alone,  la  at  fault. 
Hardin  v.  Ledbclter,  103  N.  C.  SO.  9  8.  E.  e4L 

A  lower  rlpsrian  owner  la  not  liable  tor  an 
Inere.iaed  flowoge  of  the  land  of  an  npper  pro- 
prietor which  Is  due  to  natural  causea.  Kern- 
merer  v.  H^delman,  23  Pa.  143. 

If  a  municipal  corporation.  In  acting  under 
autbonty  of  a  atKtute  giving  It  the  right  to 
Improve  a  water  coarse  flowing  tbiaunh  Ita 
llmlta,  nesllgentlT  fail  a  to  provide  a  Biilllelent 
outlet  for  the  water  to  paaa  oH  from  tbe  land 
ot  upper  owniTB,  as  It  had  formerly  dune,  it 
will  be  liable  In  an  action  ot  tort  altliough  the 
ntatale  provides  a  remedy  for  Injuries  done  In 
the  construction  of  the  work.  Boston  Belting 
Co.  v.  BoMoD,  149  UasB.  44.  20  N.  B.  820. 

A  riparian  owner,  nho  purchases  of  a  town 
the  matarlat  of  an  abandoned  bridge,  and  al- 
lows It  to  remain  In  tbe  stream,  will  be  liable 
to  npper  proprietora  tor  Injuries  caused  by  tlie 
ronaequent  damming  back  ot  tbe  water.  Tal- 
bot V.  Whipple.  7  Gray.  122. 

A  railroad  company  la  not  liable  tor  tbe 
flooding  of  an  owner's  land  caused  by  an  ob- 
struction to  a  natural  stream  beyond  tlie  line 
of  Its  right  of  way,  slthangb  such  obstruction 
waa  the  timbers  of  a  railroad  bridge  washed 
out  on  ita  roadway  above  by  an  extraordinary 
flood.  Illinois  C.  H.  Co.  v.  Bethel.  11  IlL  App. 
17. 

^L  /llepol,  thoHffK  henefldat. 

Whether  a  riparian  proprietor  la  Iloltle  for 
backing  water  on  tbe  land  of  another  riparian 
proprietor  by  means  of  a  dam.  In  a  case  where 
the  latter  bsa  auatalned  no  actual  Injury,  Is 
not  free  from  doubt,  though  It  seems  fi-otn  the 
American  authurltlea  that  a  recovery  c* 
nal  damages  ran  be  had.  Qaaa  t 
17  Tex.  368- 

One  whoaa  land  has  t>een  unlawfully  flowed 
by  another  1b  entitled  to  nominal  damagea. 
even  though  the  flowage  beneflted  the  land, 
and  such  benefit  cannot  be  set  up  aa  a  complete 
defense,  but  only  In  mitigation  ot  damages. 
Miie  V.  nienn.  38  Mo,  App.  OS. 

A  riparian  proprietor  atlU  baa  hia  action  tor 
damacea  from  flowage  because  of  the  raising 
It  a  dam  on  anothcr'a  land,  although  bia  prop- 
:rty  has  been  bcncBied  by  the  alluvion  depos- 
ted  thereon  aa  a  consequence.  Kimel  v.  ICfm- 
il,  40  N.  C.    (4  Jones  L.)   121. 

The  owner  of  land  flowed  la  entitled  to  re- 
rover  nominal  damagea  against  tbe  owner  of 
I  dam  causing  water  to  flow  perceptibly  higher 
than  the  natural  level,  althougli  no  actual  dam- 
age li  done  to  the  land.  Amoskeag  Utg.  Co. 
'.  Ooodale,  40  N.  H.  53. 

Tbe  mere  fact  that  the  upper  mill  bas  gone 
o  decay  will  not  give  the  lower  owner  a  right 
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U  throw  tbe  water  twek  od  Ita  wheeli.  HiUh 
V.  Dnrlxbt.  IT  Haai.  28B.  H  Am.  Dec.  14S. 

It  la  no  defenw  to  an  action  for  Injnry  to  ao 
owner'!  laud  trom  ovprfLow  from  the  watera  of 
a  mllldam  erected  and  maintained  bj  aaather 
that  the  mill  and  dam  are  of  beaeflt  la  xicb 
land  and  ta  the  public.  Bncard  t.  Frailer,  T 
iDd.  294, 

Wbere  (he  water  power  of  a  mill  owni 
nnlawlull;  deatroyed  by  the  conatmctloo  of 
a  dam  below,  wblch  backi  the  water  againat 
hia  mill  wheel.  In  a  anit  for  damaxea  hT  the 
mill  owner  he  la  entitled  to  recover,  IrreBpec- 
tl\e  of  tbe  queatloo  as  to  whether  the  conati^o- 
tfnn  of  the  dam  waa  nereaaary  tor  tbe  protec- 
tion of  the  property  of  the  detcndnnt  or  that 
of  other  riparian  ownera.  Miller  t.  Shenan- 
doab  Pulp  Co.  38  W,  Va.  BSS,  18  S.  M.  T40. 

There  are.  bowerer,  casea  In  wblch  the  above 
doctrine  haa  ont  been  followed.  And  sai 
caaeii  wblcb  hsTe.  apparently,  not  followed 
In  wblcb  the  declalon  In  tact  tnmed  on  other 
grotinda.  Upon  principle,  there  can  be  no 
doubt  that  the  effect  which  the  caatlnB  back 
of  tbo  water  will  have  can  bave  no  weight  In 
determlnlni;  the  qaentlon  of  Ita  legality.  The 
flooding  buck  of  tbe  water  [a  a  wrongful  ajzt  of 
which  the  upper  owner  may  complain  If  be 
wlahea  to:  and  the  fact  that  It  confer*  a  bene- 
fit on  him  IB  eomPtbtng  which  the  wrongdoer 
will  not  be  heard  to  urge. 

A  lower  I'ennaylranla  conrt  held  that  a  mill 
owner  can  recover  no  damagea  for  the  unlaw- 
ful damming  back  o(  a  atream  U  be  auffera  no 
Injury  therebr.  Fabneatock  *.  Soutbtm  Pipe 
Line  Co,  IB  Lone.  L.  Rev.  233. 

Uamagea  cannot  be  recovered  by  a  riparian 
owner  for  Injury  to  bii  mill  Bite  In  the  absence 
Of  evidence  that  the  owonr  waa  prevented  by 
tbe  AowBge  from  UBlng  tlie  alte.  Worcester  v. 
t  Falla  Ufg.  Co.  41  He.  1GB,  Qg  Am.  Dee. 
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It  la  alleged  haa  been  Increased  In  helfcfat  ao. 
that  It  will  Interfere  with  the  working  of  mln-^ 
lug  claims  above  and  a  quarta  mill  tbereat, 
which  It  la  Intended  ahall  be  conBtracted,  can- 
not be  maintained  where  it  doea  cot  appear 
that  tbe  ownera  have  ever  commenced  to  work 
the  claims,  or  that  the  clnlmB  are  at  all  In- 
jured or  likely  to  Buffer  damages  therefrom. 
Ilarvey  v.  Chilton,   11   Cal.  114. 

A  riparian  owner  whose  property  fa  over- 
flowed after  the  construction  of  a  dam  Ib  not 
entitled  to  recover  damagea  for  the  overflow 
from  tbe  builder  of  the  dam.  It  the  evidence 
ahowB  that  he  wonld  have  suffered  like  injary 
had  the  dam  been  removed.  I.angdoD  v.  Chi- 
cago. B.  &  Q-  R-  Co.  48  Iowa.  43T. 

A  railroad  company,  In  mitigation  of  the 
damagea  to  be  paid  for  the  cooatructlon  of  a 
railroad  acroaa  a  farm  In  aach  a  way  as  to 
Interfere  with  the  flow  of  tbe  stream  of  water, 
may  show  that  the  raising  of  the  water  will 
tend  to  convey  alluvion  upon  the  land  In  such 
a  way  aa  to  enrich  It.  Milwaukee  &  U.  B.  Co. 
*.  Eble,  «  Chand.  (Wla.)  72,  3  Finney  (Wis.) 
S84. 

A  mill  owner  la  not  liable  for  raising  bis 
dam  BO  BB  to  obaCmct  a  drain  wblch  has  not 
existed  for  the  prescriptive  period.  Cotton  v. 
Poenawt  Hfg.  Co.  13  Met.  42B. 


A  right  to  maintain  a  dam  on  another's  land 
Inclndea  the  necessary  Incident  to  enter  upon 
the  premlaea  to  make  necessary  repalra.  Edg- 
ett  V.  Douglass.  144  Pa.  05.  22  Atl.  808. 

The  grantor  of  a  dam  cannot  interfere  witb 
Ita  maintenance  In  tbe  same  condition  of  tight- 
uesa  as  It  waa  at  time  of  grant,  and  this  duty 
wl[[  be  enforced  by  equity.  Hosamund  v.  Foi^ 
gle,  18  Oranl  Ch.  (C.  C.)   BTO. 

A  mill  owner  has  tbe  right  to  maintain  bis 
dam  as  it  was  when  be  acquired  title,  and  he 
has  the  right  lo  repair  It  after  It  bae  become 
dilapidated  so  a>  to  Int  water  escape,  altbongh 
the  water  In  the  pond  la  thereby  ralaed  higher 
and  retained  longer  than  It  waa  when  the  dam 
waa  In  tbe  dllspldated  condition.  Butler  v. 
Buse,  «IB  Me.  447. 

Where  a  mill  owner  baa  maintained  a  dam 
long  enough  to  raise  the  presumption  of  a 
grant,  be  may  repair  It  for  tbe  purpose  of  mak- 
ing It  tighter,  altbough  tbe  effect  may  be  to 
keep  the  water  more  continnoualy  at  the  upper 
level.     Hynds  v.    Bbnits,   SB  Barb.  GOO. 

A  light  having  been  acqaired  to  flow  landa 
by  a  certain  dam,  altboagb  It  may  teak  and 
i-anse  lesB  Dowage  by  being  unrepaired,  when 
not  abandoned  no  liability  accrues  for  mak. 
Ing  It  tight  and  causing  tbe  flowsge  contem- 
plated wben  the  damages  were  paid.  Schuyl- 
kill Nav.  Co.  V.  Freedley.  9  Wbart.  100. 

But  it  repairs  to  a  mllldam,  wblch,  without 
ineraasing  Its  height  make  it  more  Impervious 
to  water,  so  that  adjacent  land  la  more  deeply 
or  In  greater  area  submerged  than  the  owner 
of  the  dam  bad  acijulred  the  right  to  maintain, 
to  tbe  additional,  permanent,  and  manlfeat  in- 
jury of  the  owner  of  the  flooded  lands,  be  has 
a  good  action  In  trespasa  on  tbe  case  agalnat 
the  wrongdoer,     Bhumway  v.  Simons,  1  Vt.  63. 

One  having  a  prescriptive  right  to  maintain 
a  dam  wblch  would  raise  the  water  to  a  certain 
height  will  not  be  prevented  from  repairing  bl> 
dam  ao  aa  to  keep  the  water  at  that  height  by 
the  fact  that  by  reason  of  the  laaky  condition 
of  tbe  dam  tha  water  haa  not  been  kept  at  that 
bclgbt.  Cowell  V,  Thayer,  5  Met.  253,  38  Am. 
Dec,  4O0. 

Damage  for  flowage  by  a  new  dam  cannot  be 
re«>vered  If  It  flows  the  water  back  no  farther 
than  the  former  dam  did  under  the  terms  of  a 
grant.      Lacy  v.  Amett,  38  Pa,   ISS, 

The  capacity  of  a  dam  from  Ita  height  iB 
the  measure  of  the  eaaeiaent  which  the  owner 
haa  10  flow  back  water  fm  the  land  af  another; 
and  If,  through  leaklaess  or  other  cauae,  the 
dam  does  not  gather  such  a  bead  of  water  aa 
It  might,  and  for  that  resson  the  flow  of  back 
water  Is  not  as  great  aa  the  capacity  of  the 
dam  woold  warrant,  tbe  owner  may  repair  the 
same  or  construct  a  new  dam  of  the  aame 
height,  and  la  not  liable  for  damages  from  such 
an  Inrrcase  of  Ihe  extent  of  back  water  cauaed 
thereby  as  Is  JustlQed  by  the  capacity  of  the 
dam.     Baker  v.  McGulre,  03  Ga.  245. 

lliH  owner  of  a  mllldam  wblch,  on  account 
of  Ita  defective  condition,  does  not  bock  water 
to  the  extent  of  Its  full  capacity,  has  the  rlgbt 
to  build  a  new  dam  of  the  aamc  height,  or  tn 
repair  the  old  one,  and  back  water  to  Ibe  ei- 
Lent  wblcb  the  height  of  bis  dam  warrants, 
without  becoming  liable  for  damagea  canacd 
by   the   Increased  overflow.      Msgulce         "  ' 


s.  Ohmge  to  obatnuittoB. 

1,  RepalHne  dotn. 

A  rigbt  to  maintain  a  dam  loclndes  tbe  right 
to  mend   tt  or  erect  a  new  one   to  the  aame 
hrlgbt,  and  to  keep  or  make  It  tight.     Frey  r. 
WI'man.  7  Pa.  440,  4B  Am.  Dec.  4B4. 
CB  L.  R.  A. 
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Ao  easement  tor  tbe  overflow  log  of  lands 
by  back  water  from  a  mllldam.  wblcb  passes 
with  tbe  mill  tract  to  BUbaequent  owners  there- 
of, glvea  them  the  right  to  overflow  such  lands 
by  the  construction  of  a  now  dam  to  tbe  ei- 
toit  to  which  they  were  overflowed  by  the  old 
'  one,  and  they  are  only  liable  tor  damages  oc- 


en 


T  Bdpbeiu  Oodbt. 


cMCloued  bj  qn  Incnaw  of  nch  otbtDow  dot 
to  the  const  ruction  of  the  nev  ilRm.  Onklcy 
Ullli  iStg.  Co.  T.  Ntcw,  M  Ob.  41Se. 

It  t>  ■  lood  dcfcDW  to  SD  action  br  landown- 
«n  to  tnJoLn  the  crvctlon  ol  ■  mllldam  OD  ■ 
atreatn,  tbe  buck  ivatcrs  of  wblcU  oicrDow  tbrlr 
luidi.  that  tb«  dam  la  but  belnc  raballt  uid 
reiialred  aa  It  eilated  before  belns  wufaed  awar 
br  blgb  water,  and  ai  It  had  bepn  contlnnoualr 
maintained  lor  tbe  preceding  6ttj  jeara,  over- 
fiowlns  auch  Innda  to  tbe  aame  extent  aa  they 
will  be  overaowed  alter  tbe  dam  la  reballt,  ad- 
veraelj,  and  under  a  claim  of  the  rltbt  ao  to 
do.     Ogle  T.  Dili,   36  Ind.   130. 

The  owDer  of  land  aerrlent  to  a  Dowage 
easement  la  entitled  to  damagea  from  lb<!  dom- 
inant owner  If,  after  the  erectloo  ot  a  new 
dam,  ttit  old  water  marks  are  flooded,  tbe  Dt- 
neaa  of  tbe  land  tor  cultlntloD  diminished.  It 
aand  la  deposited  In  hla  ditches,  or,  preaamabl;. 
If  tbe  nev  dam  la  hlgber  or  of  the  aame  belgbt, 
but  tlgbter,  than  the  old  oat.  Jenklna  v.  Con- 
ler,  TO  M.  C.  863. 

But  In  ■  Bolt  tor  damages  from  an  Increaaed 
flomie  of  an  nppar  tract  canaed  bj  the  re- 
bnlldlDg  ot  ■  dam.  when  tbe  old  dam  caused  no 
dama«{e,  It  must  be  proTed  tbai  tbe  new  dam  Is 
«f  IncreaMd  aiae.  aodfrej  T.  Uaberry,  Bt  N. 
C  2S5. 

2.  Itmreatlno  'ie'trkt  of  ^"^ 

DiDtagra  must '  be  paid  In  c*W  land  Is 
flooded  by  the  raldng  ot  a  dam.  Oonnas  t. 
TtIcC.  to  Ga.  T31,  S  8.  R.  129. 

Tbe  mere  maintenance  ot  a.  dam  by  a  lower 
riparian  iiraprletor  bigher,  broader,  or  wider 
la  uu  Injury  to  an  upper  owner  If  bla  lands 
•re  sot  unlawfully  damaged  tberebj.  KIgh  t. 
Bowerwlne.  12  O.  C.  Q.  B.  67. 

But  tbe  owner  ot  a  mllldam  cannot,  after 
tbe  erection  of  another  higher  up  tbe  stream, 
Increase  tbe  helRht  of  hla  own  so  aa  to  Inters 
fere  with  tbe  wheel  of  the  upper  owner.  8nm- 
ner  ».  Tlleston,  7  Pick.  108. 

The  raising  of  a  railroad  embankment  from 
time  to  time  within  Dre  yean  of  the  bringing 
of  a  suit  by  a  landowner  for  damages  to  hla 
land  from  Hooding  cauaed  by  tbe  obstruction 
«f  aiich  embankment,  aa  raised,  to  tbe  oattiral 
(low  of  water,  la  auttlclent  to  maintain  the  ac- 
tion, altbou^  tbn  embankment  Itaelf  waa 
erect(4  mora  than  flvs  years  before  the  Inatltn- 
tlon  ot  tbe  salt.  Ohio  &  U.  B.  Co.  t.  Nuetse). 
48  III.  App.  108. 

One  whose  lands  are  OTerflowed  by  the  re- 
tmlldlng  to  a  greater  height  of  en  ancient  mlll- 
dam, the  proper  hnlgbt  of  wbicb  was  died  by 
tilB  deed  as  ot  the  date  thereof,  may  biTB  re- 
covery therefor:  and  a  Judgment  In  an  anault 
and  battery  action  by  the  mill  owner  against 
him.  committed  when  be  broke  down  the  new 
dam,  which,  though  holding  him  liable  for  tbe 
assault,  acquitted  him  ot  the  trespaH  on  tbe 
ground  that  tbe  dam  had  been  raised  and  be 
had  a  right  to  break  II,  la  caneluslTe  opon  tbe 
latter  points.     Ward  T.  Ward.  22  N.  J.  L.  000. 

Damage*  may  be  raeovered  tor  a  new  Cowage 
canaed  by  ralalng  a  dam  where  tbe  mill  owtji 
taajl  loat  by  prescription  the  right  ot  a  formi 
owner  to  flow  sucb  lands  as  much  aa  he  r 
^Ired.     Ruaaell  t.  TDmer,  GO  Me.  286. 

Flowage  damages  may  be  recovered  where  It 
appean  that,  while  reqiondents  have  main, 
talned  a  dam  In  that  town  for  more  than 
twenty  yeara.  within  that  time  they  have 
erected  another  dam  above  the  former,  tbereby 
ralalng  the  water  6  feet.  It  appearing  that  the 
damages  wem  SDlTered  only  after  the  last  dam 
was  bDilt.     aieaaon  v.  Tuttle,  10  He.  2SS. 

The  leasee  of  wutar  power  of  a  dam  belong- 
fi9L.B.  A. 


Ing  to  canal  cammlsalonera  Is  liable  tor  the 
overnow  of  an  Island  In  the  stresm  abon 
cauaed  by  the  ra.l8lng  by  snch  lessee  of  the 
height  of  the  dam  by  means  of  Ca^boaids.  al- 
though the  aame  wera  put  on  with  tbe  conaeot 
'le  canal  superintendent.  Economy  Light 
A  P.  Co.  V.  (hittlug.  40  111.  App.  422. 

I  Increase  In  the  flow  of  land  br  a  dam 
within  the  itatutorr  period  will  give  a  rlgbt 
■tlou  far  tbe  Injury  done,  notwithstanding 
the  right  may  have  been  acquired  by  prescrlp- 
to  How  the  land  to  a  certain  citeaL 
Scheike  v.  Johnson.  80  Wis.  384. 

Although  tbe  right  to  damagea  for  the  bolld' 
Ing  of  a  dnm  under  permlaalon  of  a  alaCnte  baa 
barred  by  lapae  of  time.  In  easa  tbe  daa 
Ised  BO  aa  to  canae  new  Injury  to  the  up- 
per proprietor  tbe  damagea  therefor  may  be  as- 
sessed In  the  mode  provided  by  the  atatalc 
Baldwin  v.  Calkins.  10  Wend.  107. 

In  an  action  for  obstructing  the  flow  of 
water  from  a  mill  by  backwater,  caused  by  tbe 
raising  of  tbe  height  ot  a  lower  mllldam.  It  D 
Immaterial  whl;h  dam  waa  erected  first,  where 
both  originally  belonged  to  the  same  remote 
grantor.     Wllllnmwin  v.  Ylngllng,   80  Ind.  3TB. 

Raising  tbe  height  of  a  mllldam  on  a  atreaiB 
above  lis  height  at  the  time  of  the  pnn^hiiK 
by  another  of  a  mill  on  tbe  same  atreum  above, 
ao  as  to  cause  the  backwater  to  obetmet  the 
machinery  ot  the  upper  mill,  In  the  face  ot 
objertlona  and  remonstrances  on  the  part  ot  the 
owner,  constitutes  a  good  cause  ot  action  tor 
the  damages  auatalned  thereby.    IbUt. 

Tbe  owner  of  a  mllldam  acroaa  a  stream  Is 
liable  for  tbe  otbtHow  of  the  land  of  an  ad- 
joining owner  from  backwater  from  tbe  dam. 
and  to  an  abatement  of  the  dam  where  the 
overflow  waa  caused  by  the  unauthorlaed  act 
of  the  owner  In  Increasing  lU  height  above 
that  at  which  It  waa  establlabed  and  formerly 
maintained,  and  In  narrowing  tbe  channel  ot 
the  stream  by  levees  so  aa  to  Impede  the  natu- 
ral flow  of  the  water.  flchdWe  t.  Law,  M 
Ind.  332. 

A  mill  owner  entitled  to  maintain  a.  dam  at 
a  given  helgbt,  and,  temporarily,  to  add  Bssb- 
boards  thereto,  has  no  right  to  replace  the 
flaahboorda  with  a  permanent  atructure  tn- 
creaslDB  the  height  by  the  aame  amount,  to 
the  Injorj  of  an  upper  riparian  proprietor. 
Billings  Slate  Ji  Marble  Co.  t.  Banger,  63  Vt. 
160,  19  All.  2S1. 

Tbe  rlgbt  to  maintain  a  dam  of  a  given 
height  does  not  Justify  tbe  construction  ot  a 
flume  2  feet  higher,  eitecdlDg  8  feet  along  one 
end  thereof,  aa  against  an  adjoining  owner 
damaged  theraby.     Wilson  v.  WIIboh,  2  Vt.  OB. 

One  who  has  a  perfected  right  by  prearrlp- 
tlim  to  overflow  another's  land  by  means  ot  a 
mllldam  of  a  given  helgbt  may,  nevertbeleoa,  be 
liable  to  that  other  for  caualag  an  overflow  br 
meana  of  flashboarda  added  to  the  dam,  which 
have  the  eRect  ot  raising  IL  Weed  t.  Keenan, 
eO  Vt.  T4.  13  Atl.  804. 

The  granting  of  a  right  to  maintain  a  dam 
ot  a  certain  height,  with  a  proviso  that  noth- 
ing In  the  grant  shall  be  construed  to  author- 
ise the  ralalng  ot  tbe  dam,  Is  not  a  eontnci 
by  the  owner  at  the  dam  that  he  will  not  raise 
It.  Colwell  V.  May's  Landing  Water  Fower  Co. 
10  N.  J.  £q.  24e. 

An  action  for  obstructing  the  flow  ot  water 
from  a  mill  by  raising  the  helgbt  of  a  dau  on 
tbe  stream  below  la  not  a  suit  for  negligence, 
but  for  wrongful  acts,  and  tbe  doctrine  ot  con- 
tributory negligence  la  not  applicable.  Wll- 
llamson  v.  YIngllog,  80  Ind.  3T0. 

A  verdict  for  damages  reanlilng  from  an  In- 
crease of  the  overflow  d  lap*"  which  an  sub- 
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cbaaen  of  the  mill  trnct, 

pasKS  with  tbe  tract,  cnnnol  be  suBtaltied  b; 
mere  proof  tbat  the  oTerflow  Is  freater,  with- 
out an;  erldence  to  abow  how  mneli  sreater, 
«r  tbe  BDiount  at  damage  caimeil  b;  inch  )□ 
creased  oTerflow.  Oakle]'  Mllla  iltg,  Co.  T 
Neeae,   G4  Qa.  4BD. 

TbR  ralalDg  of  ■  dani,  causing  the  overflow 
ot  land.  I>  an  ItitdsIoii  of  the  tandowner'i 
rlghti  by  a  positlTe  act  of  the  proprietor  of  fhi 
dam,  end  Dot  a  caw  of  negllgcDca  requlrlai 
tbe  landowner  to  eierclae  due  care  to  arok 
the  conaeqaeneca  thereof  In  order  to  entitle  him 
to  reeoTer.  Athena  Mfg.  Co.  t.  Eucker,  80  Oa. 
201,  «  8.  E.  885. 

The  owner  of  a  mill  aeat  on  a  ■Cream,  wlio 
allegea  an  unlawful  Increaae  In  tbe  belsht  of 
mllldam  below,  la  entitled  to  an  InJnnctloD  r 
atralnlQS  tbe  dammlns  aail  backing  np  of  the 
watera  of  the  stream  br  the  other,  only  to  the 
extent  of  auch  lacreaae.  Tstem  t.  aupln.  1 
Del.  Ch.  13. 

Wbete  tbe  Brnntee  of  tbe  privilege  of  keep- 
ing a  dam  at  a  procrlbed  belght,  bat  no  high- 
er, erected  ■  new  dam,  aabaequenllj,  lower 
down  tbe  iCream,  of  the  aame  height  ■■  the 
old  ose,  he  will  not  be  reitialned  from  plac- 
ing on  the  dam  movable  atop  logs  to  enable 
him  to  make  uie  of  the  aurplua  water  which 
wonld  Dlhenrlae  flow  over  It,  wbere  auch  atop 
loga  would  ralae  tbe  height  of  tbe  water  on  the 
plalnllFa  lajid  onlj  when  tbe  mill  Is  not  work- 
ing, and  then  Co  tbe  extent  of  about  m  Inches, 
at  which  time  they  are,  howe*er.  alwaya 
moved  bT  the  defendant.  Beamish  j.  BnrreCt, 
16  Grant  Ch.   (U.  C)  SIS.  * 

B.  OJumge  of  loEatlon. 

Tbf  owners  of  land  on  a  pond,  tbe  oi 
the  pond  having  an  easement  to  maintain  It  by 
meana  of  a  dam.  have  no  ground  of  complaint, 
and.  as  against  them,  tbe  easel 
■troyed  or  eitlngulihed,  wbere  the  location  of 
the  daiD  Is  changed,  where  their  land  Is  abovi 
the  nsw  dam,  and  no  greater  or  different  arec 
is  Bowed  by  the  new  dam  than  waa  flowed  by 
the  old ;  and  It  makes  no  dlETereuce  that  la  the 
fhange  Id  the  dam  the  rights  of  property  In 
front  of  which  the  dam  waa  eonstrucled  wr— 
Infringed.  Bradley  *.  Warner,  SI  S.  I.  3S, 
At).  DM. 

Tbe  right  to  back  water  In  a  creek  to  the 
height  which  a  dam  at  a  certain  point  raisea  It 
does  not  necessarily  give  tbe  rigbt  to  erect  a 
new  dam  of  the  same  height  nt  a  point  higher 
up  the  creek,  as  the  width  of  the  two  dams,  the 
cmformatlOD  of  the  land  on  the  sboie  lines, 
and  various  other  local  conditions  migbt  cause 
Inequality  In  their  capacity  for  detaining  and 
backing  water  and  thereby  injuring  tbe  lands 
above.  SlalTord  v.  Maddoi,  67  Oa.  G3T,  18  B. 
B.  SCO. 

A  grant  of  a  right  to  Sow  land  for  mill  pur- 
IMwea  Is  not  destroyed  by  taking  down  a  dam 
«nd  erecting  ■  new  one  In  Its  place,  or  erecting 
k  new  dam  above  the  old  one  on  land  which 
waa  a  part  of  the  original  privilege  Co  which 
the  easement  of  the  right  to  Bow  waa  appur- 
tenant. Forties  t.  Com.  112  Mass.  389.  62  N.  E. 
Sll. 

Tinder  a  grant  ot  property  with  tbe  right  to 
erect  a  dam  across  a  creek  an  other  lands  ot 
the  grantor,  and  to  take  tbe  water  therefrom 
In  race  ways  so  aa  to  give  the  grantee  the  beat 
possible  ase  ot  the  water,  tbe  building  and 
maintaining  of  a  dam  on  tbe  land  of  the  grsnt- 
or  wilt  not  prevent  tbe  aubseqnenl  transfer  of 
the  dam  to  the  land  of  the  grantee  In  auch  a 
«0  L.  R.  A. 


manner  aa  to  flow  the  water  bock  on  ths 
grantor's  land  so  far  as  It  was  flowed  by  tit* 
old  dnm.     Barber  v.  Mye,  66  N.  Y.  311. 

IV.  Htreei   of  tharaatmr   of  itream. 

A  judgment  for  damages  for  the  flooding  ot 
an  owner's  land,  caused  by  the  act  of  another 
In  damming  up  a  natoral  water  way,  thereby 
canslng  back  water,  cannot  be  maintained  In 
Cbe  absence  of  any  proof  that  the  alough  In 
qOBstlon  was  a  natural  water  way.  8t.  IxniU 
Uerchsnts'  Bridge  Terminal  E.  Co.  v.  Pepper, 
84  III.  App.  116. 

But  one  whose  land  la  overflowed  by  tbe  oh- 
strnctlon  ol  a  water  course  may  have  an  action 
although  tbe  stream  Is  not  an  ancient  one. 
Smith  V.  Babb.  1  Tin.  Abr.  fiST. 

A  lower  proprietor  eonstrnctlng  a  dam  so  aa 
to  pen  back  the  waCer  upon  an  npper  mill  Is 
not  relieved  from  liability  by  the  tact  that  tbe 
water  from  the  mill  flowed  tbrou^  an  artlflelal 
channel  Into  tbe  river.  Wadsworth  v.  Me- 
Dougall.  SO  U.  C.  Q.  B.  S60. 

Where  a  channel  Is  cut  to  straighten  a  water 
course,  and  tbe  water  flows  In  tbe  new  ebannel 
for  a  number  of  yeara,  a  railroad  company  hi 
constructing  Ita  road  through  the  property  to 
bound  to  treat  Cbe  new  channel  aa  the  water 
course,  and  cannot  obstruct  It  to  the  Injary  of 
adjoining  owners.  Ulaaoarl  P.  B.  Co.  v.  Keys, 
SO  Kan.  20C,  40  Fac.  275. 

One  wbo  constrncla  a  grating  across  an  ar- 
tlflelal water  course  which  he  has  contracted 
with  one  from  whose  land  tbe  water  flows  not 
to  obstmet  Id  such  &  way  that  it  will  be  likely 
to  accumulate  rubbish  and  back  the  water  upon 
an  Dpper  proprietor,  will  be  liable  for  the  In- 
juries In  cose  It  does  so,  even  to  a  stranger  to 
the  contract.  The  liability  of  the  contractor 
Id  reference  to  obstmctlona  caused  by  It  which 
would  na  to  rally  Injure  riparian  property  was 
the  same  as  It  would  have  been  If  the  partlea 
riparian  proprietors  upon  a  natoral 
stream.  Babbitt  v.  Safety  Food  Nat.  Bank, 
""    Masa.  301,  47  N.  B.   1018. 

1  injDDcUon  will  be  granted  forbidding  the 
ilenanee  of  an  embankment  which  Impedes 
the  flow  of  tbe  water  at  a  natural  sCream  ted 
well  by  springs  as  from  tbe  watershed  ot 
Burronndlng  hills,  and  which  for  twenty-flve 
years  bas  tieen  conducted  from  complainant's 
land  by  meana  of  an  artlflelal  ditch,  which  sub. 
Btantlally  followed,  however.  Ibe  natural  flow 
'  the  water.  Miner  v.  Nichols  (R.  I.)  S3 
Atl.  893. 

landowner  cannot  change  a  water  course  on 
land  which  flows  through  a  trestle  In  a 
railroad  embanhment.  crossing  it  so  as  to  mnhs 
the  stream  mn  along  the  embankmenC  to  Its 
threatened  deatrnctlOD.  and  then  require  tbs 
be  kept  open  for  Its  escape,  although 
the  trestle  is  across  the  old  course  of  the 
HarrelBon  v.  Kansas  City  k  A.  H.  CO. 
lai  Mo.  482.  E2  a.  W.  S6S. 

Where  a  person  builds  a  passageway  through 
his  lands  for  the  How  of  a  natural  stream,  hs 
ke  It  of  siiffidenC  capacity  to  take  care 
only  the  accustomed  Bow,  but  any  In- 
crease   In    the    flow    caused    by   Improvements 
above.     NIIcs'    Works  v.    Cincinnati,    3    Dlanej 
(Ohio J   400. 
Though    one    In     abating    a    nuisance    mart 
looiie  the  method  that  will  do  the  leaat  dam- 
le.  It  does  not  apply  where  such  method  would 
Inflict  an  Injury  upon  an  Innocent  third  parly, 
and  In  that  mse  such  a  method  need  not  be 
followed  :  so  bcld  In  a  case  In  which  the  owner 
of  land  revoked  a  license  under  which  tbe  wa- 
ter ot  a  mine  had  been  carried  acroaa  bla  land 
drain   whicb,   before   reaching  his   land. 


are 
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pused  over  the  Interrenlos  land  o(  a  third  p«f- 
KID,  and  whlfh  drain  he  obatructed  at  ■  point 
wtiere  the  InCervrnlug  land  Joined  I  be  luid  ol 
the  mine  owner,  tbereb;  Innictlnc  greater  dam- 
uge  (•D  the  mine  owner'a  land  Iban  would  bave 
been  Inflicted  had  he  nude  the  obstrnctlon  at  a 
liolut  where  the  drain  reacbed  bl>  land,  but 
Which  Auuld  biTc  caueed  «ome  Injury  to  the 
InleTTeaiDK  land.  Robert*  t.  Rose.  L.  R.  1 
Eich.  S-i.  35  L.  J.  Eicb.  N.  S.  62,  12  Jnr.  N. 
8.  T8.  13  L.  T.  N.  S.  471.  14  Week.  Rep.  220, 
4   Hurlst.   Ji   C.   103,   Afllrmloff  8   Hurlit.   *  C. 

The  channel  ualveraellT  taken  by  a  etreaiu 
whlcti  ordlnarllr  loaea  Itself  In  a  link  hole 
'  I  Tstpr  rlaea  high  enough  to  OTer- 
r  cannot  be  blocked  up,  althoosh 
orerHows  do  not  on  the  average  occur  aa  often 
aa  once  a  Tear.  Currlger  t.  East  Tenueaaee,  V. 
*  C.  R.  Co.  7  Len.  388. 

Orerllow  of  water  obiCrncted  br  a  daia  scrota 
an  abandoned  river  bed,  wblch  waa  lawful  when 
built,  la  tp  be  liid  to  the  account  of  FroTldence, 
ud  not  to  tlie  hand  of  man.  If  It  would  not 
haTB  happened  except  for  the  IlIIInK  up  of  the 
new  channel  of  the  river  bj 
rajne  t.  Kansas  Cltr,  St.  J.  Ji  C.  B.  B.  Co.  112 
Ho.  tt,  IT  Ii.  R.  A.  028,  20  S.  W.  822. 

T.  Bffeet  of  Hoai. 

a.  Ordinarv  fmltett. 

The  United  States  la  liable,  under  a  ttatnte 
providing   compensation    lor   Injuries   done   bj 
BtTuctures  In  aid  of  navlsatlon,  for  the 
(low  of  laoda  cnuied  by  ordlaarr  freabeta  wblch 
could    bave    been    reasonablr    anticipated    ai 
provided  BgalnBt  in  the  construcllon  of  a  da 
tor   the    Improvement   of   navlgatloiL     Velte 
DnItPd  Statea,  78  Wis.  278,  45  N.  W.  IIB. 

A  riparian  owner  has  no  rlgbt  to  maintain 
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upon  an  upper  proprietor  at  the  ordlnarT-  st 
of    waiet-    In    tbe    atream,    construing    thla 
mean   Its  atoge  In  such  rises  or  higb  water 
are  usnal,  ardlnarj.  and  reaaonattlT  to  be 
Uclpated,  but  no!  to  Include  Ita  Btage  In  such 
eitraordlnikr;  freshela  as  cannot  reaaonablj  tM 
anUclpatfd   at  particular    periods  of    tbe  jear. 
Amea  v.  Cannon  River  Mfg.  Co.  27  Minn.  245, 
6  N.  W.  TBT. 

A  railroad  compan;  Is  liable  for  the  floodInK 
of  adjoining  lands,  where,  bj  reason  of  constmet- 
Ing  Ita  road  across  low  innda,  on  an  embank- 
ment witbout  sufllclent  opealaga,  the  flood  wa- 
ter from  a  rlvec  is  penned  ba«k  and  caused  to 
overflow  a  bank  conatrucied  around  adjoining 
lands,  under  drainage  ads,  for  tbe  purpose  of 
protecting  the  lands  trMU  floods,  even  Ibougb 
tbe  slstnte  tinder  which  tbe  road  was  built  did 
not  require  It  to  conatruct  openings  In  Its  em- 
bankment to  prevent  flood  waters  from  spread- 
ing over  the  surface  aa  the;  had  been  wont  to 
do.  Lawrence  v.  Great  Northern  R.  Co.  4  Eng. 
L.  *  Eq.  205. 

A  railroad  company  will  not  b*  liable  tor  ob- 
structing by  Its  embankment  water  wblcb  has 
left  tbe  bed  of  the  atream  atmve  tha  place  where 
tbe  embankment  la  located,  and  Is  flowing  over 
the  surface  of  the  country.  Conhocton  Stone 
Boad  Co.  V.  Bulfalo,  N.  Y.  &  E.  U.  Co.  3  Uun. 

nss. 

This  holding  la  In  accordance  with  the  rule 
(hat  flood  water  ot  a  river  may  be  treated  as 
BurfacB  water,  sa.lo  which  see  nolt  to  Cairo,  V. 
A  C.  U.  Co.  V.  Brevoort  (C.  C.  D.  I.J  25  L.  R. 
A.  SHI. 

It  waa  held  In  one  case  that  the  mere  fact 
that  water  la  bached  np  In  timea  of  freaheta 
upon  the  wheels  ut  an  upper  mill  because  ot 
the  maintenance  of  a  dam  by  Iha  lower  proprl«- 


tor  and  bla  atoring  logs  In  tbe  pond  will  not 
give  the  upper  owner  a  rigbt  of  action.  Rich- 
ards V.  I'Bter.  70  Mich.  288,  38  N,  W.  2TB. 

And  In  Monongahela  Nav.  Co.  v.  Coon,  8  Pa, 
S83,  «7  Am.  Dec.  474,  the  contt.  In  ditcnaahig 
the  right  of  a  navigation  company,  aaya  that  a 
riparian  owner  may  use  tbe  water  power  to  the 
full  extent  of  the  Btream,  by  ponding  the  water 
back  to  his  line,  although  thB  eSect  will  be  Ihat 
In  tImeB  of  high  water  the  obatmcUon  will 
cause  an  overflow  upon  the  land  ot  an  npper 

But  In  McCoy  v.  Danlf-y.  20  Pa.  88,  57  An. 
Dee.  080,  the  court  held  that  the  lower  pro- 
prietor win  be  tiable  tor  Injury  caused  by  the 
ordinary  bigb  water  of  the  atream  whlcb  la 
thrown  back  by  his  dam,  and  statce  (bat  tbs 
rulB  of  the  Coon  Case  can  only  be  applied  to 
llooda  whlcb  at«  extraordinary  In  their  chaiaf- 

Tbe  doctrine  of  (he  farmer  easea  can  hardly 
be  conildered  correct,  becauee  the  lower  pro- 
prietor Is  reuulred  to  take  notice  of  the  fresh- 
eta  that  may  naturally  be  anticipated,  and  to 
refrain   from   adding  to  tha  upper  owner'a  in- 

Uuwever,  tbe  grantee  of  a  right  to  flow  an- 
other's land  to  a  certain  extent  is  not  liable  If 
that  limit  la  eirccpded  during  an  extraordinary 
rise,  aa  otherwise  be  would  be  deprived  Of  tbe 
beneHclal  enjoyment  to  which  he  U  enUtled. 
Wallace  v.  Headley,  23  I'a.  100. 

T'j  determine  the  right  ot  a  lower  ripailan 
owner  to  maintain  bla  dam  at  a  certain  height 
Its  nllect  In  ordinary  medium  or  ordinary  low 
Btsgiu  ot  water  Is  not  canclUBlve ;  but  Ita  ef- 
lect  In  ordinary  high  water,  or  aoch  freshets 
as  may  reasonably  be  anticipated,  la  to  be  con- 
sidered. Ames  V.  Cannon  River  Mfg.  Co.  27 
Minn.  245,  6  N.  W.  787. 

A  riparian  owner  may  keep  hla  dam  at  aueh 
a  height  as  to  swell  tbe  water  in  the  channel 
of  the  atream  In  Its  natural  state  up  to  hla 
nelgbbor's  line,  and  he  la  not  answerable  for 
damage  done  by  high  water  however  it  may  be 
iDcreaaed  by  the  obstruction  below ;  but  If  th* 
condition  of  the  atream  does  not  exceed  I  la 
UBual  height  at  any  particular  season,  be  will 
be  liable  It.  In  tlmea  of  ordinary  high  water,  tbe 
overflow  pasaes  his  neighbor's  line.  Dorman  v. 
Amea,  12  Ulnn.  451.  Gil,  347. 

A  riparian  owner  will  be  liable  tor  all  dam- 
ages caused  to  tbe  upper  proprietor  by  water 
thrown  back  on  hla  dam  In  tlmea  of  blRh  water 
which  are  usual,  ordinary,  and  reasonably  an- 
ticipated. Ibid;  Amea  t.  Cannoo  River  Utg. 
Co.  2T  Minn.  245,  8  N.  W.  787. 

A  lower  proprietor  has  no  right  to  conatract 
blB  dam  ao  aa  to  throw  the  water  hack  on  the 
upper  proprietor  In  limes  of  ordinary  freabets. 
itiii  ho  iB  not  responsible  for  damages  canted 
'aordlnary  floods.     Bristol  Hydraulic  Co. 


1.  230. 


A  riparian  proprietor,  whether  he  be  the 
wner  of  one  or  both  tianks  of  a  running  atream 
t  water,  baa  no  lawful  rIgbt  to  build  any  ob- 
tructlon  which  In  times  of  ordinary  flood  will 

upon  the  landa  of  another  proprietor  so  as  to 
verflow  and  damage  them.  Farria  ▼.  Dudley. 
8  Ala.  124,  56  Am.  Rep.  24. 
One  who  erecta  a  dam  Is  reaponslble  for  all 
ie  Injury  caused  by  It  In  times  of  usual,  ordl- 
ary,  and  expected  fretfaets.  McCoy  t.  Danley, 
20  1^.  85,  57  Am.  Dee.  OflO. 

Throwing  the  water  back  In  any  degree,  even 
times  of  freshets  which  ought  to  be  anllcl- 
pated,  or  of  ordinary  stage  of  the  water,  I*  II- 
•  gal.     Humphrey  v.  Irvln,  18  W.  N.  C.  448. 

One  having  a  right  to  flood  tbe  lands  ot  bla 
neighbor  by  means  of  a  dam  of  a  given  height, 
bound,  however,  to  open  the  slolcea  and  lower 
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tbt  water  wbcDCTer  It  ruDS  4  iDchM  a*ei 

top,  U  lUble,  OQ  proper  aTenneDti,  wbeo  be 
Jiai  omlited  ralBlng  (he  gates  u  required. 
ButrhlnaoD  T.  Grnngcr,  13  Tt.  380. 

Tbe  one  building  s  dam  will  be  liable 
freabet*  enhanced  by  tbe  dam.  Caaebear 
Howry,  55  Pa.  410,  93  Am.  Dec.  766. 

If  tbe  dam  canaea  (he  alream  to  overflow  the 
laod  above  only  when  tbe  atream  la  awollen.  the 
upper  proprietor  will  be  entitled  to  tbe  propor. 
donate  amount  of  damiBea.  Fngh  t.  Wheeler, 
1»  N.  C.  (2  Der.  t  B.  L.)  50. 

b.  Salraordlnar]/  floodl. 

A  railroad  corporation  la  not  liable  for  dam- 
•gea  resulting  from  ao  repairing  Ita  bridge  aa 
to  obmruct  the  now  of  an  eitraordlnarj  flood. 
Welker  v.  Northern  C.  R.  Co.  1  W.  N.  C.  210. 

Vailnre  dd  the  part  of  a  railroad  compan; 
to  provide  a  bridge  acroaa  a  creek  of  auSlcleDt 
alae,  atrength.  and  capacity  to  allow  tbe  un- 
obatructed  flow  of  an  Immenae  volume  of  addi- 
tional water.  In  wblcb  were  floallug  toga,  treea, 
etc..  cauied  bj  ao  nneipecled  and  extraocdloar; 
flood,  la  not  negligence  ao  aa  to  render  tbe  com- 
paar  liable  for  the  overflow  of  Che  land  of  an 
adjaucnt  owner  oceaalooed  tberebj.  Peoria  A 
P.  Union  R.  Co.  v.  Barton,  S8  III.  App.  46D. 

Under  Tei.  Rev.  Stat.  art.  4171,  whici 
qnlrea  railroad  companies.  In  con  at  rue  ting  tbelr 
embankmenla,  to  provide  ducb  culvert  a  and 
sluices  as  may  be  required  b;  tbe  natural  lay 
of  (be  land  for  Its  neeeaaary  drainage,  a  com- 
pany la  not  required  to  make  provision  for  ei- 
traordlnary  Booda  which  could  not  reasonably 
have  baen  foreaeen.  Gulf,  C.  &  B.  F.  R.  Co.  v. 
Pomeroy,  BT  Tei.  4es,  S  B.  W.  722. 

In  determining  the  right  of  a  landowner  to 
recover  for  the  flowing  of  bla  land  by  a  dam. 
the  Jury  should  consider  the  elfecC  of  thoae  or- 
dinary periodical  fresheta  wblcb  caa  be  foreseen 
wltb  reasonable  certainly,  but  not  ODuaual  and 
.  extraordinary  freaheta  whtcb  cannot  t>e  fore- 
aeen.    Sabine  v.  Johnson.  3G  Wis.  1X5. 

One  obatructlng  the  waters  of  a  atream, 
wblcb  overflow  and  Injure  adjoining  property. 
Is  not  relieved  from  liability  on  the  ground  that 
tbe  overflow  was  tbe  result  of  an  unprecedented 
flood,  unless  It  appears  that  hia  act  In  obstruct- 
ing the  water  did  not  add  to  or  concur  In  pro- 
ducing tbe  Injury,  and  (bat  It  would  hav.:  been 
tbe  same  hnd  the  atream  been  unobstructed. 
Kenney  v.  Kansaa  City,  P.  *  O.  B.  Co.  74  Mo. 
App.  301. 

A  railroad  company  which  maintains  a  cul- 
Tert  and  embnnkment  la  not  liable  for  tbe  flood- 
ing o(  a  milt  sbove  them,  or  the  destrucdoo  of 
a  lumber  yard  below  when  the  embankment 
gave  way,  where  the  Injuries  were  due  to  ex- 
traordinary ralnfalla  and  a  heavy  ralnaCorm 
which  followed  a  cyclone.  Central  Tniat  Co. 
T.  Wabasb,  St.  L.  k  P.  R.  Co.  G7  t'ed.  441. 

One  who  owna  a  dam  la  not  liable  to  one  In- 
jured by  an  event  In  law  called  an  lu:t  of  Qod. 
which  woDid  not  have  caused  Injury  In  tbe  ab- 
e  of  tbe  dam  :  be  le  only  liable  for  Injuries 


which 


!   the 


tbe    I 


an.  451.  Gil.  347. 

bankment  mnat  provide  culverts  under  tbe  em- 
bankment Bufllclent  to  carry  off  water  In  caae 
of  ordinary  ralna.  and  It  U  not  liable  for  tbe 
overflow  of  land  where  the  ralverta  are  not 
large  enough  to  carry  oS  the  water  during  ex- 
traordinary floods, — that  1b.  floods  wblcb  men 
of  ordinary  prudence  would  not  have  anticipated 
ond  provided  for.  Honstoo  A  O.  N.  R.  Co,  v. 
Psrker,  GO  Tex.  S30. 

If  tbe  dam  of  the  lower  owner  does  not  throw 
the  water  back  to  a  bridge  of  tbe  npper  owner, 
the  former  will  not  be  liable  when,  by  reason  of 
a  great  storm  of  wind  and  rain,  the  water  backa 
iO  I-.  E.  A. 


ap  and  deatroya  the  bridge.    CfalMt  ▼.   Bontb- 
wlek,  IS  Ue.  2S8. 

Owuera  of  a  mllldam  are  not  liable  for  Id- 
Jarlea  occasioned  by  tbe  flowage  of  land  whera 
It  is  due  to  an  extraordinary,  unnaual.  and  an- 
axpected  Sood.    Cobb  v.  Smith.  38  Wis.  21. 

VThat  b  tntraordiHoiTf. 

By  ordinary  floods  are  nnderatood  all  usual 
and  expected  freaheta  occurring  Id  a  atream  In 
certain  seasoDB  of  each  and  every  year,  and  ex- 
traordinary flooda  axe  those  not  occurring  an- 
nually. Illlaols  C.  B.  Ca  T.  Detbel,  11  IlL 
App.  17. 

A  flood  Is  not  extraordinary  which  la  snch  aa 
residents  ot  tbe  neighborhood  might  expect 
from  their  observation.  Brown  v.  Pine  Creek 
R.  Co.  1S3  Pa.  38.  SS  Atl.  401. 

Fluoda  anch  aa  from  climatic  and  geographi- 
cal conditlOD*  may  reaaonably  be  expected, 
whether  of  frequent  or  Infrequent  occurrence, 
must  be  taken  Into  conalderatlon  In  estimating 
hacarda  attending  the  obstruction  of  water 
courses.     Tbe   term  "act   ot   God."   In   lla   legal 

traordlnary  that  the  history  of  dim] 


QdKlon 
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irllcu 


callty  affords  n 

Gulf  Red  Cedar  Co.  v.  Walker.  132  Ala.  5G3,  SI 

do.  3T4, 

The  phrase  "act  ot  God."  as  applied  to  water 
courses,  would  Include  only  floods  or  extrnur- 
dinsry  freshets,  end  not  socb  rises  or  high 
water  In  a  atream  aa  are  uaiiel  and  ordinary 
and  reasonably  anticipated  at  particular  peri- 
ods of  the  year.  Dorman  t.  Amea,  12  Minn. 
■--    Gil,  347. 

la  the  duty  of  those  changing  or  restraio- 
tng  tbe  flow  of  water  to  provide  against  the 
conaeqaencea  that  will  reault  from  such  extraor- 
dinary ralnfalla  Da  have  occnalonally  occurreil, 

likely  to  again  occur.     Ohio  «  U. 

•y,  189  111.  9,  MS  N.  E.  1087. 

1  against  a  railroad  company  tor 
the  flooding  of  adjoining  land,  alleged  to  have 
been  caused  by  tbe  detective  coaBirucdoa  of  Ita 


pated.  or  wholly  to  the  defpctl 


overflows  caaaeil 
by  (he  damming  back  ot  a  strenm,  which  have 
occurred  at  times  of  high  water  twice  within 
ive  years.  It  cannot  be  said,  as  matter  ot  Isw, 
hat  floods  cannot  be  considered  aa  extraordl- 
isry  which  occur  only  twice  In  a  period  ot  flvs 
yeara,  where  there  is  nothing  to  ahow  that  they 
have  occurred  so  frequently  during  any  other 
similar  period  of  lime.  Ohio  &  M.  R.  Co.  Y. 
ThlUman,  143  111.  12T,  32  N.  K.  520. 

A  Sood  during  which  the  plalntllTa  lands  are 
Injured  by  the     ■    ■        -■  -         ■ 


'ailroad  bridge  and  embankment.  Is  not,  aa  mat- 
ir.  ao  extraordinary  ns  to  relieve  the 
from  liability,  where  similar  flood* 
have  theretofore  occnrred.  Van  Duier  v.  EU- 
C.  A  N.  R.  Co.  7G  Uun,  487,  27  N.  Y.  Supp. 
474. 

■tlon  against  a  railroad  company  for 

n  owner'a  land  from  overflow  caused 

by  the  manner  In  wblcb  a  railroad  bridge  waa 

istructed  over  a  natural  stream,  1(  Is  a  ques- 

n  of  fact  for  the  Jury  to  delermlne  whether 

■  overflow  was   due   to  a   atorm  of  aucb   ex- 

!  railroad   company   from   liability.    Chicago 
i  Q.  K.  Co.  V.  Bchader,  2S  III.  App.  260. 
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TUIIONT  SUPBfcllB  COOBT. 


Sfftet  of  ncprffwKoK 

A  railroad  rompanr  la  not  relliTHi  from  Iln- 
bllltr  for  the  aoodlng  of  the  land  of  an  ad- 
jolDlng  owner  upon  tbc  fround  that  the  aame 
vsa  cauwd  hj  an  eztraordlnirr  rainfall,  where, 
bat  (or  Che  neKllgence  of  Ibe  compioj  In  maln- 
talnlog  «  BoUd  embankment  wllbout  pmrldlaK 
aqllable  and  prop«r  oatleti  for  the  paaBnge  of 
the  wacrr  In  Ita  nnloral  roorae.  the  oTfraov 
might  not  baTS  occurred.  Ohia  &  M.  R.  Co.  v. 
Nuetiel,  43  III.  App.  lOS. 

But  a  peraon  D«E)lgenclr  obatructlng  the  Dow 
of  a  river  it  a  time  of  an  unprei^edenled  rainfall 
la  not  liable  (or  lajurr  to  lands  OTertlowcd,  un- 
leaa  auch  aeEllSt^Qt  obatructloo  waa  nu  active 
agent  In  brlnf^ng  about  the  loaa,  without  whicb 
It  would  not  have  occurred,  Coleman  t,  Kan- 
sas CItT,  St.  J.  &  C.  B.  R.  Co.  US  Mo,  App.  470. 

Wberc  an  unusual  rainfall  and  the  neKllgent 
obstruction  D(  ■  stream  concurred  In  causing  It 
to  uTcrflow  Us  banka,  the  peraon  caualns  tbf 
obsCmctlon  la  liable  (or  such  Injurlea  aa  woulil 
not  olberwlse  have  occurred.  Rrlnk  t.  Eanaaa 
Clt7,  St,  J,  &  C.  B.  R.  Co.  IT  Mo.  App,  ITT, 

In  order  to  render  a  railroad  company  liable 
tar  obstructing  the  How  oC  a  water  course  dur- 
ing an  eitraordlnar;  rainatorm,  lU  negligence 
In  constructing  Its  bridge  without  aufflclent 
c*pe  (or  the  water  mnat  have  been  one  of 
elDclent  causes  ot  the  Injurr,  without  which  It 
would  not  have  occurred:  and  It  la  not  liable 
when  the  effect  of  Its  negligence  la  merelj 
Jeclural,  and  the  storm  one  o(  such  an  i 
whelming  and  deal  rue  live  natun  that  the  re- 
mit would  bare  been  tbe  same  bad  there  bMn 
no  railroad  bridge.  James  v.  Kanaaa  Cltj,  F. 
A  O-  R-  Co.  69  Uo.  App.  «3]. 

An  embankment  obstructing  the  flow  ol  a  wa- 
ter course  Is  an  etilclent  cause  of  the  flooding  of 
adjoining  land,  when.  In  concurring  wltb  an  un- 
usual rainfall.  It  Increased  tbe  volume  of  the 
overflow  and  the  extent  of  the  Injury  to  the  land 
and  crops.  Kenney  v.  Kanaaa  City,  P.  *  O.  O. 
Co.  74  Mo.  App.  BOl. 

A  railroad  company  Is  not  liable  tor  an  over- 
Bow  of  water  caused  by  such  very  unusual  rain- 
(•Ma  as  would  amount  to  an  "act  of  Ood,"  even 
l(  they  had  negligently  allowed  a  culvert  to  be- 
come obstructed.  Teina  &  H.  0.  R.  Co.  v.  An- 
derson (Tei.  Civ.  App.)  ei  8.  W.  424. 

A  railroad  company  conatrnctlng  a  bridge  or 
removing  an  old  one  la  not  required  to  (oreaee 
and  prepare  agalnat  an  unprecedented  storm, 
and  Is  not  liable  for  so  overflow  occurring  dur- 
bu  such  a  storm,  although  It  would  not  have 

urred  except  for  Ita  negligent  obstruction  of 
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■eam,  a 


used  tbe  overflow  during  an  ordinary  storm. 
Coleman  v.  Kansaa  City,  St.  J.  &  C.  B.  R.  Co. 
86  Uo.  App.  476. 

In  an  actios  to  recover  damages  caused  by  the 
overflow  of  a  lake,  a  charge  that  If  the  overflow 
was  caused  by  an  unprecedented  and  unlooked 
for  storm  defendant  was  not  liable,  la  properly 
refused,  where  the  uegllgence  complained  of  was 
tbe  fallnra  to  maintain  sofflcleut  outlets,  and 
there  was  evidence  tending  to  show  s  failure  In 
that  regard,  and  that  II  they  had  been  properly 
maintained  the  Injuries  complained  ot  would 
not  have  happened,  Blrmlugbam  B,  k  Electric 
Co.  V.  Doss.  131  Ala.  177,  S2  So.  493. 

The  conatruction  of  a  railroad  embankment 
In  a  manner  that  cuts  off  80  per  cent  of  the 
passage  of  freahet  water  is  a  negligent  disre- 
gard of  the  right  of  ■  landoivner  to  have  tbe 
water  flow  past  hla  land  In  Its  natural  way 
without  being  retarded  or  concentrated  and 
potired  through  with  Increnaed  (orce.  Lampley 
V.  Atlantic  Coast  LUia  R.  Co.  63  8.  C.  463,  41 
8.  E.  GIT. 

Altbough  there  may  have  b«en  some  degree  ot 
negligence  In  the  maintenance  of  a  culvert,  a 
e«L.£.  A. 


extraordinary  flood  ot  auch  overwhelming  iDd 
destructive  character  as  by  Its  own  force,  and 
independently  o(  the  particular  negligence  al- 
leged or  shown,  produced  the  damage,  Balti- 
more &  O.  R.  Co.  V.  Sulphur  Spring  Independ- 
ent School  nist.  96  Pa.  85,  48  Am.  Bep.  BZ»,  3 
Pennyp.  BIS. 

A  railroad  company  Is  liable  for  Injury  to  the 
land  of  an  owner  by  flooding  caused  by  Its  neg- 
ligence In  BO  constmcllng  and  malntalnlDg  an 
embankment  for  Its  track  over  bottom  lands  bor. 
derlng  a  stream  as  to  obstruct  tbe  flow  of  the 
water  of  such  stream  during  a  flood  caused  by 
extraoitflnary  rainfall,  where  such  rainfall  was 
such  aa  would  be  antlrlpaled  by  prudent  per- 
sona. Oblo  *  M.  B.  Co-  T-  Ramey,  1S9  III-  9, 
28  N-  E.  1087. 

VI,  Oh«rac(«r  of  iH/iMy. 
To  render  one  liable  tor  damming  back  water 
upon  adjoining  land,  it  ia  not  neceaaary  that 
the  particular  damage  caused  should  be  within 
the  anticipation  of  a  reasonably  Intelligent  and 
prudent  peraon.  Bchmeckpepper  v.  Chicago  k 
N-  W-  R.  Co.  (Wis.)  93  N.  W-  333- 

Da mages  may  be  racoiered  for  Injurlea  to  per- 
sonal property  caused  by  water  set  back  by  a 
dam.  Baatlan  v.  Ean  Claire,  06  Wla.  1T2,  14  N. 
W-  BB, 

A  riparian  owner  having  on  hand  cattle  Bt  (or 
tbe  market  at  the  time  water  Is  wrongfully 
backed  up  so  aa  to  interfere  with  the  proper 
feeding  of  the  stock  Is  not  bound  to  market  such 
as  are  In  condition,  at  once,  In  order  to  avoid 
Impending  loas.  If  tbe  market  Is  at  that  time 
unfavorable.  McCleneghan  V-  Omaha  A  B.  Val- 
ley H.  Co-  20  Neb,  523,  41  N.  W.  330. 

Where  an  owner  of  cattle  baa  a  mere  license 
to  paatnra  tbem  on  the  land  ot  another,  he 
cannot  recover  agalnat  a  railroad  company  for 
causiDg  an  overflow  of  auch  land  which  t*  , 
suited  In  the  death  of  hla  cattle  for  want  oF 
grass,  or  the  value  of  milk  which  the  cowa  would 
have  given  bad  they  not  been  prevented  from 
greilog  on  such  landa,  Buch  damages  are  too 
te  a  result  ot  tbe  negligence  of  the  rail- 
company.  Sabine  &  K.  T.  R.  Co.  r.  John- 
son, OS  Tex.  389. 

'   railroad  company  which  nils  up  open  tres- 
tle work   In  the  embankment  of  Its  road  over 
im  land  bordering  upon  a  river,  thereby  In 
degree  retarding  or  obstructing  the   flow 
of  the   water  of   such  river  In   times   of  flood, 
causing  It  to  back  up  and  cover  a  greater  sur- 
face above  the  embankment,  la  not  thereby  11a- 
e  to  the  owner  of  cattle  for  tbeir  Injury  during 
flood  while  such  cattle  were  In  pens  belong- 
g  to  another,  placed  therein  for  the  purpose 
feeding  and  fattening  them  after  auch  trestia 
work  bad  been  Blled  up,— especially  aa  It  la  not 
In   that  ancb  flooding  might  not  have  oc- 
d  Irreapectlve  of  such  obatrjctlon.    Toledo, 
W.  *  W.  B.  Co.  V.  Hunter,  HO  111.  32B.      In  thla 
case  the  owner  of  the  cattle  acted  with  his  eyes 
open  In  placing  them  In  the  pans.     He  did  not 
e  for  injury  to  real  estate. 
Damages  msy  be  tH^overed  (or  Injury  to  land 
by  percolation  or  aeeplng  canaed  by  a  mllldam. 
Ellington  V.  Bennett,  6U  Ga.  286. 

In  Esson  v.  Wsttler,  25  Or.  7.  S4  Pac.  756.  It 
said  that  If,  by  the  construcllon  of  a  dam, 
e  water  ot  a  atream  Is  raised  above  It*  nat- 
ural level,  and  by  percolation  causes  Impara. 
Injury   to  neighboring   land,   an   Injnnclloo 
will  be  granted  to  prevent  It;  but  the  court  con- 
cluded that  tbe  evidence  In   the  case  did  not 
show  percolation. 

In  PUley  v.  riark,  86  N.  Y.  624.  81  Am.  Dec- 
T2.  Reversing  32  Barb.  268,  It  Is  said.  It  a  dam 
Is  raised  to  such  an  extent  that  the  pressure 
of  the  water  causes  percolation  which  renders 
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tha  Iknd  at  ui  adjolnlnf  owner  tiainp  and  tiii- 
pradDctlTe,  tbere  will  be  ft  ainn  of  bcCIod. 

Tbe  ownar  ol  land  alons  a  itream  In  whI-Ji 
the  water  U  railed  t?  a  dam  and  arEiQclal  «n- 
bankmmC  la  not  bound  to  vonatrnct  a  dnln 
along  the  loot  of  tbe  embankment  to  protect 
hiB  land  from  water  forced  tbrooBb  the  ao'l  by 
the  lucreaaed  preaaare,  to  tbe  Injurj  of  bis 
land.  ItzleT  t.  ClaA,  SB  N.  T.  62*.  91  Am. 
Dec  73. 

Til.  lUmedt. 

If  water  flowa  to  another's  latid,  and  be  atopa 
the  water  coum  u>  that  tt  flooda  m;  land,  I 
maj  abate  that  which  cauaea  tbe  estoppel,  and 
he  ahall  not  haTe  an  aclloQ  (or  mr  entry  on  bii 
cloK  becauae  the  atopping  ol  Ine  water  waa  bla 
own  doing.     6  Edw.  IV.  B,  pi.  14. 

The  api>er  proprietor  mar  enter  upon  the  land 
ot  the  lower  proprietor  and  remore  the  bdI- 
aance.  Amoakeag  Htg.  Co.  t.  Qoodale,  *e  N.  B. 
03. 

The  flowage  of  land  maj  be  remedied  by  en- 
tering apon  the  lower  land  and  removing  the 
dam.  Wlnchell  t.  Clark.  08  Ulcb.  M,  S5  N.  W. 
907. 

But  upper  riparian  ownws  upon  whoae  land 
water  le  backed  by  a  dam  ol  the  lower  proprie- 
tor have  no  right  to  divert  the  water  from  the 
■tream  by  meam  of  a  ditch,  and  carry  It  upon 
tbe  land  of  the  lower  proprietor  tor  the  pur- 
poee  ot  remOTlag  tbe  Injury.  Wright  v.  Moore, 
3S  Ala.  SOS,  82  Am.  Dec-  T31. 

An  upper  mill  owner  may,  of  bU  own  author- 
ity, enter  upon  tbe  premlaee  of  a  lower  owner 
and  remove  aa  a  nuisance  a  audlclent  portion  ot 
■  dam  by  which  water  la  turned  back  npoa  hU 
mill  to  (he  deatructlon  of  bla  water  power.  Bat 
such  redreia  muac  be  exercleed  reasonably,  wltb- 
ont  force,  aod  muat  not  exceed  the  measure  ot 
rIghL  Llles  V.  Cawthoiii,  78  His*-  SSe,  29  Bo. 
634. 

Tbe  owner  of  an  ancient  mill  may  lawfully 
enter  the  cloee  ot  another  and  remove  a  dam 
erected  therein  by  which  the  water  of  tbe  atreii 
below  tbe  mill  la  made  to  flow  back  and  Inte 
fere  with  the  mill  wheel.  Uodgea  v.  Baymoni 
V  Mnaa.  ;jl6. 

Tbe  upper  proprietor  may  enter  upon  the  land 
of  the  lower  proprietor  and  remove  moogh  of 
the  latter'a  dam  to  let  tbe  water  run  off  trom 
hii  property.  Heath  v.  Wllllama,  23  He.  20V, 
43  Am.  nee.  265. 

One  to  whom  a  dam  In  the  stream  below  hia 
mill  la  a  nulaance.  It  he  wlKhes  to  abate  the 
same,  muat  do  ao  wlthJn  a  reasonable  time.  Hof- 
rett  V.  Brewer.  1  Q.  Greene,  348. 

The  couatructlon  of  a  dam  caualng  tbe  water 

above  ao  aa  to  hinder  the  frcp  use  thereof 
prevent  an  outlet  tor  the  tallluga  theretroi 
a  nulaance,  wblcb  may  be  peaceably  shated  by 

Btilng  nuiHODces  and  prescribing  the  remedy  by 
action  does  not  take  away  any  common -law 
remedy  In  tbe  abatement  ot  nuisance  wblcb  It 
doea  aot  embrace.  &tllea  v.  Laird,  S  Cal.  121, 
63  Am.  I>ec.  110. 

The  owner  of  land  bordering  on  *  stream  may 
lawfully  dig  a  canal  upon  hia  own  land  which 
will  prevent  It  from  being  eowed  by  the  ereetlo; 
or  raUIng  of  a  dam  below.  It  he  does  not  tben 
by  divert  the  water  from  Ita  natural  courai 
Storm  V.  ManchnoK  Co.  13  Allen,  10. 

A  dam  built  by  tbe  state  to  eld  navlgatlo. 
cannot  be  destroyed  by  Individuals  because  It  i 
InJurloQs  to  public  tiealth.  alihougb  tbe  atal 
offlclala  have  neglected  It,  and  permitted  tt  t. 
become  out  of  repair.  Harris  v.  Thompson,  S 
Barb.  350. 

Adjoining  owners  to  a  aide  cut  or  chute  on 
W  I^  R.  A. 


r,  cloaed  lo  the  Improvement  of  tbe  river 
under  legislative  authority,  may  not  proceed  pri- 
vately to  abate  the  work!  of  the  Improvement 
company,  but.  It  Injury  Is  done  tbem,  should 
proceed  at  law.  Black  River  Improv.  Co.  v.  I^ 
-  om  *  Transp.  Co,  64  Wis.  600,  41 
SB,  11  N.  W.  443. 
.  ..  Intermeddler  who  baa  no  occasion  to 
intervene  tor  the  protection  ot  suhslantlal  rights 
if  his  own,  and  cannot  Jnatlty  as  tbe  aervant  of 
'he  who  bad  such  rights  requiring  protection, 
cannot  be  heard  to  Justify  bis  abatement  of  an 
alleged  nuisance  by  showing  that  the  dam  did 
In  tact  conatltute  a  nulaance^  Toolhaker  v. 
Wlnalow,  61  Ma.  123. 

To  Jnatlfy  an  npper  riparian  proprietor,  aa  ■ 
prior  Bppropriator,  In  destroying  dams  erected 
~  the  lower  landa  of  another,  aa  a  private  nnl- 
!¥,  his  premises  must  have  been  flowed  by 
back  water,  or  Injured  In  aome  other  way  In 
consequence  of  the  obstraetloll  to  the  flow  ot  the 
Turner  v.  Lacy,  8T  Or.  IBS,  61  Pac. 


t  one  whose  land  l» 


S42. 

The  common-law  right  o 
injured  by  an  unlawful  flowage.  to  enter  ana 
abate  the  nulaance.  la  not  extinguished  bj  a 
grant  by  the  legialatare  ot  equitable  Jurlsdlc- 
and  he  may  sllii  either 
own  hands  and  remove 

ion  causing  the  flowage,  or  bring  an 

action  for  damagea.     Great   Pails  Co.  T.  TTor- 
ster,  16  K.  U.  412. 

Although  one  who  proceeds  under  hia  com- 
mon-lnw  right  of  abating  a  nuisance  which  un- 
lawfully Hows  hia  land,  without  the  Institution 
of  legal  praceaa,  may  adtqit  means  In  removing 
the  nuisance  which  will  prove  effective  by  drain- 
ing [he  water  In  a  reasonable  time,  and  need 
not  eierciie  bis  right  of  removni  in  tbe  moat 
convenient  way  tor  the  one  creating  the  nui- 
sance, yet  he  must  act  In  a  nasoaable  manner, 
and   retrain  from  nnnecesaary   Injury.     J^ld. 

In  order  to  Justify  the  diversion  ot  water 
from  a  mllldam  by  the  digging  of  a  ditch  for  the 
abatement  of  a  nuisance,  the  latj  must  Bnd 
from  the  facta  that  auch  dam  at  the  time  of 
the  digging  of  the  ditch  was  a  nuisance  either 
public  or  private,  and.  If  tbe  latter,  that  the 
person  digging  such  ditch  was  injured  by  such 
nuisance,  and  that  such  ditch  aa  dug  did  not 
carry  oH  more  water  than  waa  necessary  to 
Bllncoe,  2  Dana. 


l&B,  S 


c.  440. 


ite  making  It  a  criminal  offense  to  iD- 
Jure  a  mlUdnm  doea  not  take  away  tbe  com- 
mon law  right  lo  abate  such  dam  as  1  nnlsance. 
by  tearing  It  down,  when  Its  effect  la  to  throw 
back  water  to  an  injurious  extent  on  the  wheela 
of  the  abater's  mill,  although  not  to  stop  them 
entirely.      Htnte  v.  UotTett,  1  O.  Greene.  247. 

It  a  mllldam  la  erected  so  as  to  flow  tbe  water 
back  on  the  upper  proprietor  under  clrcnm- 
ataucea  wblch  mlgbt  jusllfy  him  In  abating  It. 
he  mnat  confine  hia  acta  to  the  dam  Itself,  and 
remove  only  such  portions  as  cause  the  Injury. 
Uoffett  V.  Brewer.  1  O.  Greene,  348. 

One  In  posseBHlon  ot  awamp  lands  under  a 
certlUcate  from  the  state  cannot  be  enjoined,  at 
the  snlt  ot  a  lower  rlpnrlan  proprietor  operating 
a  mill,  from  cutting  a  ditch  on  the  land  of 
which  he  Is  in  posaesBlon  for  the  drainage  there- 
from of  surface  water  and  water  turned  back 
tbereon  by  the  milldnm,  wbeni  the  mill  owner 
shows  no   right   by  grant,   license,   or  prescrlp- 


&  town  will  not  tie  enjoined  from  opening 
leeways  Into  s  mill  pond  to  prevent  the  wa- 
ovcrllnwlng  a  highway,  where  tbe  remedy  at 
I   Is  adequate.     Wing  v    ~  '  "  ~   -     ■ 


:.,  Google 


VuuoNT  Sumiu  CoDR. 


Wlier*,  In  ttw  Fooatnicllon  of  a.  dam,  a  aew 
and  more  coDTenlent  hlgturar  U  laid  cut  OTcr 
Uie  atream,  and  the  slope  ot  tba  dam  coveri 

part  ot  tbe  old  blgbwiy,  Iliere  li  ■  nuluace  er«~ 
et«d.  wbere  the  fajghway  waa  aoE  leKall;  changed 
bf  town  antbarliles ;  but  where  It  appears  tbat 
the  new  higbwar  la  better  than  the  old,  aod 
does  not  coaatltuCe  a  □ulaance  In  fact,  the  own- 
er of  land  alons  tbe  blgbwaj  la  entitled  to  re- 
llel  agaluat  tbe  ownera  ol  the  dam  oal;  to  the 
extent  that  he  Is  IndlTlduallr  Injured :  and  In 
aucb  a  case,  where  tbe  land  at  tbe  plalntiff.and 
the  paasway  lo  the  highwaj  are  Sooded  bj  the 
dam.  a  court  of  equity  will  gntst  him  relief  by 
decreeing  tbnt  the  ownera  ot  the  dam  widen  tbe 
'  open  lug  Id  It.  wbere  the  laod  will  be  rellered 
from  oreiHow  tberebj,  and  will  not  decree  a 
complete  removal  o(  the  dam  from  tbe  highway 


12  II 


;.  27. 


An  [nJoDctlon  will  be  granted  to  reatrain  tbe 
threatened  dsfltrurtloo  of  a  dam  admitted  to  be 
built  and  maintained,  not  in  eiceaa  of  antborltf , 
b;  one  wboae  land  la  (lowed  bj  It,  where  great 
deatmceloD  of  property  la  illiel]'  to  be  cauaed, 
and  the  treapaaaer  admlla  hia  Insulrencr.  Wln- 
Dlplaalogee  I^ke  Co.  v.  Worater,  2B  N.  H.  433. 

An  agreement  b;  tbe  owner  ot  a  mllldam,  per- 
mitting tbe  ownera  of  land  orerdawed  bj  bach 
water  tberetrom  to  abate  tbe  same  If  the  water 
la  not  let  out  ot  the  pond  at  a  BpeclSed  time.  In 
conalderutlon  of  their  agreement  not  to  sue  tor 
damages  occaaloned  by  the  overflow,  enlltlea 
Buch  owners  to  a  Jadgment  for  tbe  abatement 
thereof  In  an  action  to  enforce  tbe  agreement. 
aa  it  la  clearl;  the  Intention  ot  the  partlea  to 
remove  the  Injury  occaaloned  thereby,  and  Im- 
pllea  tbat  tbe  dam  ahall  be  kept  down,  although 
there  la  do  covenant  not  to  rebuild.  Ulrlch  - 
Hull,  J7  Wla.  424- 

An  obligation  to  cut  down  tbe  waate  way 


icbea. 


D  SO 


iBchea  below  the  top  of  the  present 

la  compiled  wltb  It  tbe  waste  way  la  cat  down 

20  Incbei.     Qulnby  V.  Bpragne,  IT  Ue.  226. 

Tbe  lower  owner  on  a  natural  channel  mi 
not  obatmct  It  be<^auae  another  baa  anbjected  It 
to  an  unnatural  fiow  of  water,  If  a  third  a    ' 
Innocent  party   la  Injnred  tbereby.     Martin 
HIddle,  20  Pa.  41B  note. 

The  loner  proprietor  will  not  be  permitted 
conatract  a  dam  acroaa  a  alream  for  the  purpoae 
of  holdlug  back  surface  water  which  the  uppei 
proprietor  baa  thrown  into  tbe  atream.     McCor 
mlck  1.  EToran.  81  N.  Y.  80.  87  Am.  Rep.  4T8. 

Tbe  lower  owner  cannot  conatmct  dama  foi 
the  purpoae  ot  atopplng  tbe  Bow  of  water  In  ■ 
atream  merely  because  the  upper  owner  baa  cut 
(lltcbea  tor  tbe  purpoae  ol  draining  the 
his  land  Into  tbe  atream.  Hooper  v.  Wllklnaon, 
13  Ln.  Ann.  40T.  TT  Am.  I>ec.  IM. 

When  tbe  owner  of  the  servient 
a  flowage  easement  wroDgfDlly  Cei 
dam.  tbe  mill  owner  may  recover  the  proflta  he 
baa  loat  by  tbe  suspension  of  the  operation  of 
tbe  mill.  Merrlman  v.  Buaaell,  BB  N.  C.  (3 
Jonea  Eq.)  470. 

b.  BulU  gena-ally. 

Wben  tbe  remedy  tor  flowage  damages  canaed 
hy  a  navigation  corporation  la  apeclfled  by  stat- 
ute, they  cannot  be  recovered  In  a  common-law 
action.  UcKlnney  v.  Mouougabela  Nav.  CO-  14 
Fa.  6B,  as  Am.  Dec.  B17. 

Wbere  a  corporation  Is  empowered  to  erect 
dam    of   a    certain    height    acroaa    a    navlgab 
atream.  and  maintain  the  water  at  tbat  height 
contluDDlly,  without  any  provision  for  compen- 
antlon  to  one  wboae  property  la  thereby  Injured, 

tbe  remedy  of  the  property  owner  — 

law.  and  not  under  the  mllldam  a 

power  the  Jury  Co  regulate  tbe  height  ot  dama 

69  L.  K.  A. 


of  flowage,  and  aaata»  yearly  dam- 
agea-     Cogswell  v.  Eaaei  Ulll  Corp.  6  Hck-  M. 

But  wben  one  causing  flowage  of  ■nolher'i 
land  doea  not  Institute  proceedings  to  determine 
tbe  damages,  as  provided  In  the  act  antborlibig 
It,  the  damages  may  be  recovered  on  ault  by  the 
Injured  parly,  Nasb  r.  Upper  Appomatloi  Co. 
5  »ratt.  S32. 

When  the  leglalatnre  provides  i  particular 
method  by  whkb  damages  flawing  from  tbe  ei- 
erclse  by  a  corporation  of  Its  powers  are  to  be 
aacertalned  and  compensated,  a  nelgblroring  pro- 
prietor, wtaoae  land  la  flowed  hy  the  company's 
dam,  cannot  proceed  against  It  In  the  flral  In- 
stance aa  a  wrongdoer,  and  diaregard  the  remedy 
given  blm  by  the  legislature.  Woods  v-  Kaabua 
Mfg-  Co.  4  N.  H,  B27. 

Altera tlona  In  a  weir  acroaa  a  river,  by 
a  water-supply  company  which  raised  the  water 

Ibe  powers  given  the  company  by  Its  obarter.  so 
bs  to  entitle  the  mill  owner  to  the  remedies  pro- 
vided by  II,  although  neither  the  mill,  nor  the 
weir  or  Its  alte.  were  deacrlbed  In  the  books  or 
plan,  nor  waa  tbe  weir  In  the  line  of  worha  there 
described,  but  (hat  part  of  tbe  river  in  which 
the  mill  and  weIr  lay  waa  In  tbe  plan.  King  v. 
Nottingham  Old  Waterworks,  fl  Ad.  &  Kl.  356. 

A  atatute  giving  summary  remedy  for  damages 
occaaloned  to  other  mill  owners  by  tbe  erection 
of  milldama  has  reference  to  tbe  location  of  new 
dams,  and  does  not  apply  to  a  change  in  tbe 
construction  ot  dama  already  erected,  althongb 
the  change  may  resalt  In  backing  more  water 
on  upper  mill  seata.  Garrett  v.  Bailey,  4  Harr. 
(Del.)   IB7. 

Wben  a  corporation  has  lawfully  flowed  a 
mill  privilege,  the  owner  cannot  eject  tbem 
therefrom,  but  muat  rely  upon  the  charter  rem- 
edy tor  damages.  Lehigh  Valley  IL  Co.  T.  Mc- 
Karlan.  31  N.  J.  Eq,  708.  Reversing  SO  N.  J. 
Eg.  ISO. 

A  court  of  equity  will  net  enjoin  the  owners 
of  a  mill,  below  on  a  stream,  from  so  ralalng 
their  dam  as  to  flow  back  the  water  npon  a 
watered  meadow,  t>eloDgtng  to  the  ownera  of  a 
mill  above,  and  a  drain  rightfully  used  by  tbem 
for  the  purpose  of  relieving  Ibeir  meadow  from 
water  taken  from  their  mil!  trench  during  Irri- 
gation, where  by  atatute.  the  meadow  and  drain 
being  DO  part  of  the  mill  privilege,  (he  detend- 

__. .  .^— _,..  ~-.,[e^  have  a  right 

.   subject   eiclu- 


if  their  m 


alvelj.  lo  tbe  remedy  provided  by  r 

tbe  pinlntlfl!  will  be  required  to  aeek  hIa 

dy  under  that  af       -  ■■    — 


'.  Valley  Falls  Co.  8 


excavation  or  embankment  within  the  lines  ot 
the  street,  tbe  owner  ot  such  property  cannot 
recover  tor  damagea  caused  by  stoppage  ot  a 
water  course  or  tbe  natnral  flow  of  surface 
water  by  lis  embankmcDt  oulalde  the  limits  o( 
tbe  highway.  New  CaaUe  *  F,  B.  Co.  T.  Ue- 
Cheaney.  83  Pa.  522. 

Tlie  fact  that  a  atatute  ^Tlng  one  a  rtght  to 
build  a  dam  across  a  public  stream  upon  bla  own 
land  provides  a  summary  mode  of  appraising 
and  paying  tbe  damages  arising  therefrom  will 
not  prevent  tbe  maintenance  ot  an  action  for  tbe 
dnmnges  If  tbe  statutory  remedy  Is  not  made  ei- 
duBlvc.  Crittenden  t.  Wilson,  5  Cow.  lOo,  IS 
Am.  I>ec.  462. 

To  obstruct  tbe  flow  of  water  to  tbe  Injury 
ot  riparian  proprletora  la  a  private  nnlaance, 
aod  a  atatute  making  it  a  public  one  doea  not 
cbange  Its  character  so  aa  to  deprive  riparian 
proprietors  of  tbelr  common-law  remedies,  bat 
merely  grants,  as  additional  remedies,  those  ei- 
Isllng  for  the  suppresalon  ot  public  nulaancaa. 
Wellon  V-  Martin.  T  Mo.  307. 

An  action  for  damage*  for  tbe  damming  bad 
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IMS. 


Atebt  t.  Vexxokt  Elkctbio  Co. 


o(  water  onts  plalntllTi  l&uil  1h  not  abated  bj  ■ 

JudRmenC  In  a  subMqneDt  ptslutorj  action  to 
abate  tbc  dam  as  a  Dulsanm.  where  the  plaln- 
tllTB  daniagea  went  not  iBaeaaed  In  tbe  latter  ac- 
tion, althongh  tbe;  might  buve  beeo.  Ooulil  v. 
tdngdon.  4B  Fa.  S6S. 

Dama«ea  are  not  to  ba  recovored  b;  but  pe- 
culiar prueeaa  prescribed  b;  tbe  cbarter  of  a 
corporation  autborlied  to  hold  real  aod  pergon- 
al estate  necesanry  and  coDveoleiit  tor  the  pur- 
pose or  conveying  to  a  munlclpulltr  a  mippl;    ' 


premlaea  of  another  la  not  Ihnlted  to 

)o  abate  the  aame.  bat  mar  sne  to  r 
damngea  auatnlDed  bT  the  wrongful  a 


t.  8«, 


ler  may  aue  for  each  distinct 
im  an  Illegal  obstruction  of  a 
DDthalde  B.   Co.   v.  Daniel.  20 


lake 
-Ibed  lor 


water  therefor,  and  tbe  process  ta  preset 
recovery  of  dnmagea  Incurred  In  tbe  exercise  or 
the  powers  thun  granted,  when  the  damage  was 
caused  by  a  grist  mill  operated  by  tbe  corpora- 
tion. Clark  T.  Eochland  Water  Power  Co.  62 
lie.  68. 

9.  Oonimon4atB  action. 

'The  ancient  form  of  action  for  the  casting  ol 
water  back  on  an  upper  landowner  seecas  to 
tiBve  been  an  aaslze  of  nuisance  or  a  <ruoil  per- 
mltlat.  And  In  Beewtck  *.  Cunder,  Cro.  Ells. 
pt.  Z,  p.  E20,  It  Is  said  that  action  on  the  caae 
does  not  lie  against  a  purchaser  of  land  for  con- 
tinuing a  dam  acrou  a  stream  adjoining  the 
land,  thereby  flooding  other  land,  bat  the  remedy 
la  by  an  assise  or  QUod  yermtltal. 

But  Id  Sly  T.  Mordants.  1  I^eon.  24T.  a  case 
occorrlng  six  years  earlier  than  tbe  Beawick 
Case,  plaintiff  recovered  Judgment  In  an  action 
on  the  case  tor  obstructing  a  water  course  and 
thereby  flowing  his  land.  A  motion  In  arrest  of 
Judgment  on  tbe  gronnd  that  the  plaintiff,  hav- 
ing the  freehold,  therefore  ought  to  have  an  aa- 
Blie,  was  denied. 

And  In  Plnmer  r.  Barper,  S  N.  3.  8S,  14  Am. 
Dec.  383,  It  la  said  that  the  remedies  of  esalie 
and  QUOd  permittat  for  tbe  damming  of  water 
back  upon  upper  riparian  land  were  dlscoutlD- 
ued.  and  the  action  of  esse  snbatttuted  therefor, 
prior  to  the  discovery  of  this  country. 

Bat  tbe  aBSl>«  of  nuisance  was  recognlied  In 
1S28  In  Pennsylvania  as  an  existing  remedy  for 
injnrlea  caused  by  a  mllldaD.  Itamet  v.  Ihrle, 
IT  Seiv-  It  R-  174. 

It  a  man  stops  a  water  coarse  by  which  land 
of  which  I  am  selaed  In  fee  Is  surrounded, 
though  1  may  have  an  asalze.  yet,  I  may  have  an 
action  on  tbe  case  at  my  election.  Stye  v.  Mor- 
dant, 1  RoUe.  Abr.  104. 

An  upper  riparian  owner,  whose  lands  are 
flooded  by  a  mill  pond  made  by  a  dam  below. 

■equcDtluI   damages.     Johns  t.   Btevena,   3   Vt. 

8oa 

Case  will  lie  for  the  recovery  of  damages  (or 
a  llowage  In  excess  of  the  easement  therefor, 
caused  by  changing  the  location  of  the  bulkhead 
either  rightfully  or  wrongfully,  that  being  a  fact 
not  determinable  In  tbis  action,  but  In  guare 
olaudim.     Keller  V.  Stoltx,  Tl  I'a.  SG8. 

An  action  on  tbe  case  wilt  He  tor  erecting  a 
mllldam  BO  as'to  overflow  land  of  an  adjoining 
owner,  which,  before  tbe  erection  of  the  dam. 
was  dry,  Carruttaers  v.  Tillman.  2  N.  C.  (1 
Hayw.)  501. 

For  consequential  damages  to  one  having  tbe 
title  to  gold  and  ore  Imbedded  In  land,  with  tbe 
tight  to  enter  thereon  and  to  the  use  of  tbe 
water  In  a  si  ream  running  through  the  premlaes 
to  enable  him  to  mlae  tbe  ore.  caused  by  the  i  ' 
merging  of  the  land  by  backws 


Equity  will  not  restrain  one  from  pursuing 
hie  claim  tor  the  recovery,  by  legal  proceedings. 
of  dsmugea  for  the  Injury  be  has  received  from 
tbe  ralalDg  of  a  dam  which  haa  been  adjudged 
unlawful.  Lehigh  Valley  R.  Co.  v.  Mdi'srlan. 
30  N.  J.  Eq.  ISS. 

Ecjulty  will  not  enjoin  tbe  bringing  of  weekly 
BultB  before  tbe  Justice  of  tbe  peace  tor  main- 
taining an  obstruction  across  a  water  course. 
where  tbe  suit  Is  between  two  Individuals,  and 
tbe  right  has  never  been  settled  at  law.  Sl- 
drldge  V.  Hill.  2  Johns.  Cb.  28]. 

A  disseised  owner  of  land  subjected  to  Dow- 
age  for  six  years  cannot  maintain  trespass 
i/uors  claugum  without  flrat  regainbig  posses- 
sion.    Msusur  V.  Blake.  62  Me.  36. 

Ejectment  will  not  He  where  a  case  Involves 
only  the  right  to  flood  land :  It  Is  otherwise  If 
posaesBlon  and  title  to  the  land  are  also  In- 
volved. Simpson  T.  Wabaah  B.  Co.  145  Mo.  64. 
16  8.  W.  T3e. 

Ejectment  wlU  not  lie  to  anna  I  merely  an 
easement  to  flow  land  where  plaintiff  Is,  subject 
to  tbe  easement.  In  control  and  possession  o( 
the  land.     Wllktow  v.  Lane,  37  Barh.  244. 

The  owner  of  the  t>ed  of  a  stream  cannot 
maintain  an  ejectment  anil  for  the  same  against 
one  erecting  a  dam  on  the  stream  below,  where 
tbe  only  effect  of  Its  erection  la  to  make  tbe 
water  In  tbe  cbannel  of  tbe  stream  within  Its 
banks  stand  at  a  greater  depth  than  before  the 
dam  was  built.  Bach  damming  of  tbe  back  wa- 
ter Is  not  a  taking  of  bis  land  so  ss  to  entitle 
him  to  a  Judgment  for  its  possession.  Bnrke  v. 
CarllnTlIle  Water  Co.  ITS  111.  SSB,  G2  S.  K.  266. 

FlowBge  damages  may  be  recovered  In  aa- 
snmpslt  by  one  who  baa  reserved  a  right  thereto 
In  a  grant  of  tbe  lands  to  a  third  party,  from  one 
who  has  promised  by  parol  to  pay  tbem.  J«w- 
ett  T.  Richer,  68  Ue.  377. 

ft,  Mguitablt  rtima'tle*. 

Courts  of  equity  have  always  afforded  relief 
In  caaea  of  tbe  wroQgfnl  flowage  of  land  (When- 
ever the  cases  have  been  brought  within  the 
principles  npou  which  their  Jurisdiction  Is 
founded. 

In  Lambom  t.  Covington  Co.  2  Md.  Cb.  4DB. 
JobDBou.  Ch.,  said  that  nothlag  con  be  clearer 
than  the  power  of  the  court  to  prohibit  the  ob- 
atractlon  of  water  coaraes,  the  diversion  of 
streams  from  mllla,  the  back  Bowage  upon  tbem. 
and  Injuries  of  like  kind,  wblcb.  from  their  na- 
tore,  cannot  be  adequately  compensated  by  dam- 
ages at  law, 

A  court  of  chancery  haa  Jurisdiction  to  order 
obstructions  to  a  water  course  removed,  and  to 
restrain  Interference  with  its  natural  flow.  Fer- 
ris V.  Wellhom,  «4  Miss.  29.  8  So.  163. 

Equity   may    require   the   rei 
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proprietor  lower  down,  action  on  tbe  caae  Is  the 
proper  remedy,  and  ejectment  does  not  lie. 
where  there  Is  no  adverse  holding.  Esiard  v. 
Findley  Gold  MIn.  Co.  T4  Ga.  SZO,  ES  Am.  Sep. 
445. 

A  landowner  Injured  by  a  nuisance  created  by 
the  overflow  ot  his  land  with  water  from  the 
Ii9  L.  R.  A. 


Equity  will 
Hon  of  the  n  _  _ 

nnisance  both  injurloas  to  property  and  dan- 
gerons  to  health  would  be  created  thereby. 
Masonic  Temple  Asso.  v.  Banks,  S4  Va.  6U5.  2T 
8.  E.  490. 

Keeping  up  a  mllldam  to  the  nuisance  ot  ■ 
mill  privilege  further  up  the  stream  la  within 
the  terms  of  a  statute  giving  equity  Jurisdiction 
ot  sulta  touching  nuisances,  and  is  not  re- 
moved from  nch  Jurisdiction  by  tba  e 

es 
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o(  c*sm  1q  which  tber«  tt  an  ■deqntts  ranedy  it 
law,  where  the  provlaloD  for  the  abatemeDt  of 
the  nuiBince  at  law  [■  b;  motloD,  the  ffranclnK 
of  wlilrh  li  dlBcretlonary.  Bemli  t.  Cpham,  IS 
Pick.  169. 

Wberg  land!  are  rendered  compiratlTel; 
worthleae  b;  backwUer  from  a  dam.  and  a  nul- 
unce  la  tberebr  created,  drlfterlom  to  health, 
BDd  the  enjoyment  of  the  premlm  )■  tbercbr 
Impaired,  Che  iDjured  prmon  la  ealltled  to  the 
protection  ot  equltj.  Carltslg  v.  Cooper,  31  N. 
J.  Eq,  GT6. 

A  bill  In  pqnltT  la  the  proper  romedr  to  pre- 
Tent  the  raUlnR  of  the  helKbt  ol  a  dim.  the 
pond  created  by  which  [a  alleged  to  be  InJnriDn* 
to  the  health  of  an  adJolDlng  property  owner, 
although  it  [a  not  BTallable  to  abate  the  nul- 
aance  created  by  the  dnm  aa  It  eiliCa.  because 
of  a  remedj  therefor  under  the  Georgia  Penal 
Code.     Norwood  v.  Dickey.  IS  Oa.  538, 

The  remedy  of  S  riparian  owner  by  Injunc- 
tion to  reatrnin  the  ralelng  of  a  dam  ao  as  to 
render  a  ford  between  hla  tracta  oI  land  Im- 
pasaable,  wblch  by  the  conatruotlon  of  the  dam 
and  conaegneDt  flowing  back  ot  tbe  water  had 
already  bceo  made  dUBcolt  and  dangenma  to 
croaa.  la  not  taken  away  by  a  aCatnte  rlrlDg 
mill  ownera  the  power  to  obtain  tbe  right  to 
conatmct  dama  aad  flow  laud  by  taking  certain 
atepB  which  they  aloae,  and  not  tbe  owner  ot 
the  land  flooded,  can  Initiate,  Klnce.  nncll  inch 
■tepa  are  taken  and  compeoaatlon  paid,  no 
rlgbta  are  obtained  by  tbe  mil!  owner  preveot- 
tng  tbe  landowner  from  eiercitilng  otherwlaa 
BTallable  remedies.     KUtendall  *.  Bunt,  i  Kan. 

an. 

It  leema  that.  In  tbe  abaence  of  a  atatate  to 
the  contrary,  equity  will  enteriain  Jarladlctlon 
ot  a  Bult  to  enjoin  the  owuere  of  a  mill  below 
on  a  Btceam  from  bo  ralelng  tbelr  dam  aa  to 
flow  bark  apon  ■  watered  meadow,  belonging  to 
the  owners  of  a  mill  above,  and  a  drain  right- 
fully naed  by  (hem  for  the  purpoae  ot  rellerlng 
their  meHdow  from  water  taken  from  their  mill 
trench,  darlDg  Irrigation.  Ball  T.  Valley  B^lls 
Co.  8  B.  1.  42. 

A  conrt  at  equity  haa  power  to  restrain  tbe 
Increasing  of  tbe  belgbt  of  a  mllldam  If  aacb 
Increase  ol  height  wonld  he  productive  ot  loss 
of  health  In  the  family  ot  another  resident  In 
tbe  neighborhood  of  aucb  mill,  whether  the  mill 
Is  located  in  the  town  or  la  tbe  country.  Ulnor 
».  De  Vaughn,  72  Oa.  208, 

A  suit  la  equity  msy  be  maintained  to  ascer- 
Uln  tbe  height  to  whlcb  the  owner  of  a  dam  la 
entitled  to  flow  bach  water  upon  the  lauds  above 
tbe  dam,     Carlisle  T.  Cooper,  IB  S.  3.  Eq.  341. 

Chancery  has  Jurisdiction  of  an  action  against 

course  on  her  laud  by  which  the  use  ot  a  large 
quantity  of  flna  prodDClIre  lands  on  an  adjoin- 
ing plantation  1>  destroyed,  Gordon  t.  War- 
field,  T4  Mlaa.  S63,  21  8o.  I  SI. 

The  owner  of  land  overflowed  by  Che  erection 
of  ■  dam  by  another  can  maintain  a  bill  In 
eqalty  to  require  tbe  payment  of  the  damages 
awarded  blm  by  an  arbitration  mutually  agreed 
upon,  or  an  abatement  of  tbe  dam.  Wilming- 
ton Water  Power  Co.  T.  Brona,  XW  III.  MS,  4S 
M,  E.  1083. 

A  coarC  oF  equity  will  Dot,  at  Cbe  anlC  of  an 
npper  rlparlnn  owner  threatened  with  Injury, 
enjoin  Che  holders  of  chartert  granted  by  ad- 
Jolalng  states,  giving  the  eicluslve  privilege 
perpetually  of  conaCructlng  and  malntalDlng 
locks  at  falls  on  a  navigable  river  forming  a 
common  boundary,  and  anthoriilng  tbe  making 
ut  a  dam  aad  flowing  or  otherwise  Injuring  prop- 
erty In  connection  therewith,  from  build- 
ing on  the  original  site  a  new  dam  to 
b"  usrd  fnr  maaufacturlng  pnrposes;  al- 
tlioucii  It  la' Bhoffu  that  transportation,  owing 
to  better  ar.d  cheaper  railroad  ladlltlea,  had  for 
bl  L.  R.  A. 


many  years  ceased  at  these  river  loeka-.  that 
the  former  dam,  then  oaty  osed  to  run  a  aaw- 
mlll.  hud  been  carried  away  tweuty-flve  year* 
before:  and  that  daring  that  whole  time  there 
had  been  no  nse  of  tbe  franchise,  or  anything 
done  under  tbe  charters :  because  the  practical 
eirect  of  BQch  an  Injunction  would  tie  Indirectly 
decreeing  a  forfeiture  of  each  charters:  and. 
while  aucU  a  forfeiture  may  be  adJuOged  tar 
aonuser,  long  contlnned  nnd  Intentional,  tocb  a 
ludgmeot  con  only  be  rendered  In  a  conrt  of 
law  In  a  direct  action  for  the  parpoae.  Otta- 
qnechee  Woolen  Co.  t,  Newton.  BT  Vt.  4B1. 

Equity  does  not  have  Jurisdiction  over  an  *!• 
leged  unlawful  Sowage  of  a  mill  privilege  whlcb 
Is  Just  I  fled  under  a  plea  of  preacHptlon.  ai  Ihe 
contention  pertains  to  an  InvRsion  of  a  legal 
estate  In  lands.  Outcalt  v.  George  W.  Helme 
Co,  42  N.  J.  Eq.  e«5.  9  Atl.  083,  OverrullnB 
Helme  Co.  v.  Outcalt  (N.  I.  Eq,)  S  Cent.  Bep. 
472.  where  It  bad  been  held  tliat  a  mill  owner 
may  maintain  a  suit  in  equity  against  a  miller 
down  stream  who  has  raised  his  dam  so  that 
IC  bscks  water  and  Impedes  tbe  upiier  mill,  to 
obtain  a  decree  'fliiug  the  lawful  belght  of  Che 
lower  dam,  and  for  an  Injunction  against  con- 
tinuing the  Injury,  aa  this  is  Irreparable,  and 
there  Is  no  adequate  legal  remedy  therefor. 

AltboDgb  a  milt  owner  maintained  bis  dam 
at  ao  Illegal  belgbt  prior  to  Ila  deBtmcCian, 
equity  will  not  restrain  him  Id  rebuilding  It.  or 
even  In  reconatmcttng  It  above  tbe  authorised 
height.  In  the  absence  of  allegation  that  be 
Intended,  or  waa  about,  to  do  so.  Talley  t. 
I'yree,  2  Rob.  (Va.t  BOO. 

In  the  absence  of  an  aII^:atIon  In  a  bill  of 
the  threatened  or  proposed  raising  ot  a  dam. 
or  ot  anything  abowing  an  Intention  ao  to  do. 
defendant  making  aflldavlt  of  no  Intention  to 
raise  tbe  same,  an  Injunction  should  not  be 
granted  to  restrain  the  raising  thereof.  Wheel- 
er V,  Steele,  BO  Qa.  S4. 

In  Hndson  v.  Bark,  4S  Mo.  App.  814.  an  ac- 
tion to  recover  damages  for  the  obstruction  of 
a  water  course,  and  to  restrain  the  rebuilding 
of  the  obitractlon  which  had  been  washed  away. 
majority  ot  tbe  couri  were  of  tbe  opinion 
a  not  an  action  of  an  equitable  na- 
to  entitle  the  plaintiff  to  the  appli- 
iqnttBble  rales  in  a  ■  ■     - 


that  It  V 


"rYmes.  102  Uo.  220,  10  L.  B.  A.  2M,  14  8.  W. 
T4e,  an  action  to  recover  dsmsm^  and  to  "■■ 
strain  the  continuance  of  a  nnisance,  In  which 
eqnitnble  rales  were  applied  on  the  grannd  that 
while,  in  the  Rndson  Case  the  obBtmctlon  bsd 
already  been  removed,  and  tbe  only  equitable 
relief  asked  was  to  restrain  Its  rebuilding,  in 
the  Paddock  Case  tbe  nuisance  compiaJned  of 
was  not  only  In  existence,  but  In  a  previous  ac- 
tion to  recover  damages  had  been  declared  a 
nuisance:  ao  that,  while  the  action  waa  to  re- 
cover damsges  for  Its  continuance,  It  was.  In 
effect,  an  equitable  action  to  abate  It. 
Injury  mtMl  he  IrrepurtiblsL 
In  BOBser  v,  Randolph,  T  Port.  (Ala.)  33S. 
31  Am.  Oec.  712,  which  waa  an  action  to  re- 
strain the  location  and  operation  of  a  mill  aa 
creating  a  nuisance  and  Interfering  with  a 
spring  of  water  on  adjacent  lands.  It  la  said 
that  "It  may  be  tafely  laid  down  as  applicable 
to  this  dasB  of  cases  that  It  must  be  snCiefsc- 
torily  shown  that  the  proposed  erection  would 
Inflict  an  Irreparable  Injury,— snch  a  one  aa 
could  not  be  adequately  compensated  In  dam- 
ages: or  It  must  Uireaten  materially  Co  Impair 
the  comfort  of  the  eiisCence  of  those  living  near 
It,  to  entitle  thoae  s^rleved  to  tbe  aid  of  the 
preventive  Justice  of  the  law.  Bat  a  dear  and 
plain  -     -  " 


itog. 
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bIdc  twc«  water  l(  not  caffldcnt  to  deprive 
blm  ol  equitable  rellaC  bj  wi;  of  Injunction,  nl- 
UiouKb  lie  It  Dot  at  the  time  ipp lying  the  viter 
power  to  any  uaeCul  purpoae.  Orabam  v.  Burr, 
i  Grant  Ch.  (U.  C.)  1. 

Eqnltr  will  not  b;  InJnDctlon  order  tbe  lon- 
crlng  ot  a  dam  by  wblch  anolber'a  land  la 
wroDglulIy  (lowed,  altboagb  to  hla  damage.  It 
plaintiff  doen  not  ehaw  that  tbe  Injory  waa  ii 
reparable,  or  tba  mlacbleC  preealDE  or  urgeo' . 
the  plaintiff  having  slept  on  hla  righta  for  five 
resn.  IIIeAell  v.  Groaa,  T  Pblla.  817,  S 
BrewBl.  (Pb.)  430. 

Wbere  plalotlfl'a  ac«aa  to  a  blgbway  1 
terrupted  by  the  erection  ot  ■  dam  extending 
Into  tbe  highway,  and  aach  dam  dwa  not  can- 
atltnte  a  public  nuisance  In  fact,  equity  will 
not  gniDt  rellel  to  tbe  plaintiff,  where  It  ap- 
peara  that  hla  ln]ary  can  be  remedied  by  ei- 
tendlng  the  alope  of  the  embanliaieDt  on  to  tali 
land  BO  aa  to  afford  acceaa  to  tbe  blghwiy,  aa 
the  injury  caused  by  the  dam  In  mch  case  can 
be  remedied  by  an  action  at  law  lor  damaKes. 
Btone  V.  Feck  ham,  12  B.  I.  ST. 

Ad  loJuDcllon  will  not  be  granted  to  reatraln 
the  erection  end  operation  of  a  mill  on  the 
groDDd  that  It  deprives  the  owner  of  adjacent 
lands  of  a  spring  ttaereon,  where  It  appears 
that  by  digging  a  ditch  and  making  an  embank- 
ment Ibe  spring  would  be  protected  frum  the 
rise  In  Ibe  stream  oocailoned  by  the  operation 
of  the  mill,  or  It  doea  not  appear  but  that  a 
well  conld  easily  be  bad  In  tbe  neighborhood  of 
tbe  firing.  Rower  v.  Bandolpb,  I  Part.  (Ala.) 
238.  31  Am.  Dee.  712. 

Tbe  malnteoance  of  a  mllldam  will  not  be  en- 
joined aa  a  private  nnlsaace  on  the  gTound  tbat 
lbs  land  ot  tbe  <-omplalDaDt  la  thereby  over- 
flowed, where  tbe  damage  la  trivial  and  can  be 
tolly  compensated  for  la  an  action  at  law,  and 
the  Injnry  may  be  remedied  by  the  bolldlng  ot 
leveea.     Tbomaa  v.  Calhoun,  68  Mlaa.  80. 

The  flooding  of  land  by  the  maintenance  of  a 
dam  will  be  enjoined.  Irrespective  of  the  extent 
of  the  Injury,  where  anbatantlsl  Injury  la  done 
to  the  property  ot  the  complainant,  and  tbe 
flooding  may  generate  disease.  White  v.  Forbes, 
Walk.  Ch.  (Mich.)  112. 

I'lqnlty  will  not  restrain  the  owner  of  a  dam 
trom  rebuilding  it  wblle  he  still  bas  a  right  to 
caoae  tbe  oeceaaary  flowage  thereby,  and  with- 
out aundent  ground  of  Irreparable  injury  being 
Bhowu.    Talley  v.  Tyree,  2  Rob.  (Va.)   BOO. 

Kquity  will  not  specifically  enforce  a  contrvct 
by  tbe  owner  of  a  mllldam  which  injures  prop- 
erty flowed  by  the  pond  to  reduce  the  height  of 
the  dam  and  clean  onC  the  channel  of  the 
■tream  suOlclently  to  relieve  the  land  of  the 
•arplUB  water,  where  tbe  contract  provides  li- 
quidated damages  for  failure  to  perform  it, 
and  nothing  appears  (o  show  that  an  action  at 
law  would  not  furnlah  adequate  relief.  UcCar- 
tet  v.  Armatrong.  82  8.  C.  203,  8  I..  S.  A.  eZB. 
10  S.  G.  es3. 

Tbe  coDBCnictian  of  a  dam  ao  as  to  eanae  the 
water  of  a  stream  to  set  back  upon  tbe  newly 
constructed  water  power  of  an  upper  riparian 
proprietor,  whose  right  to  couatnict  anch  water 
power  had  been  determined  only  by  the  e»  parte 
proceedings  by  which  he  aecared  perminlon  to 
erect  tbe  aame.  does  not  present  a  case  of  ir- 
reparable damage  or  pressing  necessity  entitling 
the  upper  proprietor  to  an  Injunction.  Welton 
V.  Martin.  T  Mo.  SOT. 

Ordinarily,  where  an  Injury  Is  don*  to  land  by 
t  waters,  caused  by  the  erection 


of  a 
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jniy  occasionally.  In  the  abaenee  of  the  in- 
solvency of  the  wrongdoer,  an  action  for  dam- 
agea  would  afford  a  complete  remedy,  and 
equity  will  not  entertain  a  suit  to  enjoin  the 
nulssnee;  but  there  may  be  caaea  where  the 
constant  eipoaure  of  lands  to  oversow  may  ra- 
Sff  L.  R.  A, 


Bgalaat  a  continuing  nuisance,  without  waiting 
tor  a  Judgment  at  law  eBtabllahlng  the  fact  of 
Ibe  nulaance  and  the  plaintiff's  legal  right. 
Hagge  V.  Kansas  City  S-  B.  Co.  101  Fed.  301. 


of  land  by  backwater  from  a  mllldam  until  tba 
right  haa  been  eatabllahed  at  law.  McCord  v. 
Iker,  12  Ohio,  881;  Porter  v.  Witham,  IT  He. 
392. 

The  owner  ot  a  mill  and  dam  Is  not  entitled 
to  an  Injunction  restraining  tbe  raialng  of  a 
dam  to  a  height  likely  to  cause  tbe  water  to 
now  back  and  injure  bl»  mill,  until  be  shall 
have  flrst  eatabllataed  his  rights  In  a  co.n;  of 
law,  nnleu  Ibe  defendant's  dam  was  conitructed 
pursuant  to  tbe  ststute  relating  to  mlUdama, 
which  gives  such  remedy,  Arnold  v.  Klepper, 
24  Uo.  273. 

But  an  Injunction  will  be  granted  to  restrain 
the  obatmction  ot  a  stream  which  serves  to 
drain  land  ttirough  which  it  rona.  although  tbe 
complainant  haa  not  ealabilahed  the  fact  of  In- 
Jury,  by  an  action  at  law,  where  the  Injury  la 
manlfeat,  the  right  clear,  and  the  nuisance  a 
contlDDing  one-     I.«Bmed  v.  Hunt.  AH  Mlia.  3T8. 

The  grantee  of  land  with  the  fall  of  water 
In  a  creek  and  the  full  ase  of  a  mill  that  may 
be  erected,  ao  tbat  the  (ranter  shall  not  raise 
an  existing  dnm  ao  aa  to  Impede  any  mill  which 
may  be  erected,  cannot.  In  case  be  erects  a  milt 
withhi  the  back  water  of  the  lower  dam,  main- 
tain an  equity  suit  to  enjoin  the  maintenance 
of  tbe  lower  dam  until  be  bas  established  hla 
right  at  law,— eapecially  where.  In  consideration 
of  hla  deed,  he  releases  tbe  grist  mill  and  land 
thereby  covered  and  appertaining,  and  also  the 
water,  mllldam,  end  ground  covered  thereby. 
Van  Bergen  v.  Van  Bergen,  8  Johna.  Cta.  282,  8 
Am.  Dec.  Gil. 

Eqnity  win  not  Interfere  to  reatraln  the  over- 
flowing of  laud  by  backwater  frnm  a  mllldam 
where  the  damages  ^re  trifling,  or  of  a  merely 
-  cbaracter.  McCord  v.  Iker,  12  Ohio, 
38T. 

If  a  property  owner,  by  raialng  a  head  ot 
iter  on  bis  own   property,  la  about  to  cause 
-.rloDS   and   Irreparable   damage   to   his   neigh- 
bor's property,  equity  will  reetraln  blm :  but  It 
the  Injury  la  comparatively  slight,  and  may  b* 
npen sated  Id  damages,  an  Injunction  onght  to 
refused.     Quackenbuab  v.  Van  Uper,  3  N.  J. 
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been  productive 

'  brought  Into  general  uae,  ainee  the  Injury  Is 
■:  Irreparable  In  Its  nature,      " ~    --•■- 
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Joined  at  Ibe  suit  of  a  landowner  upon  the 
ground  that  It  wilt  cause  water  to  overHow  the 
buoha  of  a  stream  and  flood  hla  land,  where  It 
appears  that  anch  overflow  would  only  occur 
during  fresbeta.  and  that  aucb  land  bas  been 
overflowed  during  auch  freabeta  in  the  absence 
of  any  dam,  as  It  cannot  be  presumed  aucb  dsm 
will  Increase  the  damage  reaultlng  thereto.  Ga- 
'.  Wattler,  26  Or.  7,  84  Pac.  T08. 
_ .  t  one  whose  land  has  been  overflowed  by 
tbe  conatructlon  of  a  dam,  and  who  baa  estab- 
llsbed  his  right  by  an  action  at  law.  la  entitled 
a  perpetual  Injunction,  althiugb  hla  damage 
tmntl.  amounting  to  about  £S  per  annum. 
Wrlgbt  V.  TurBsr,  10  Grant  Cb.  (U.  C)  67. 
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VUMOKT  SunauiK  COUBT. 


In  Beamlili  t.  Barrett,  18  Qrant  Ch.  <TI.  C.) 
SIB,  a  blJl  to  r««tri]n  tht  dammlDE  back  of  wa- 
ter, Klcharda,  Ch.  J.,  aald  tlint  iater  authori- 
ties tend  to  Bhov  that  the  court  of  cbancer; 
has  power  to  restrain  the  dammlQs  ot  water, 
though  no  eipretB  damage  baa  been  cauaed  b7 
It,  as  where  lt>  coaclnuauce  for  a  mlOeleDt 
period  ma;  ripea  Into  a  right.  Dot  that.  In  ei- 
erclBLng  tbat  power,  the  court  ought  not  to  go 
bejoDd  what  la  neceaaary  to  protect  the  Intereat 
0(  the  party  applying. 

The  maintenance  of  a  dam  wblch  Mta  ttLck 
water  upon  alioat  a  quarter  of  an  acre  ot  the 
coDiplalDunl'a  land  will  not  be  enjoined,  nor  will 
the  dam  be  abnted.  where  auch  course  would  re- 
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^ely  diaproportlouali 
ture  and  eitebt  of  the  grievance  complained  of : 
but  the  complainant  will  be  cosfloed  to  ao  al- 
loweace  by  way  of  damagea.  Poi  *.  Holcomb, 
a2  Mich.  40*. 

One  whose  mill  alte  la  covered  by  backwater 
cauaed  by  a  lower  dam,  and  who  baa  purcbaaed 
none  of  tbe  material  nor  taken  any  atepa 
towards  erecting  a  mill,  eicept  commencing  ■ 
dam,  wlilcb  la  entirely  Insufficient,  may  not  have 
an  Injunction  to  prevent  the  defendant  (rom 
(lowing  backwater  upon  the  mill  alte,  when  the 
defendant  haa  built  a  mill,  erected  a  dam,  ex- 
pending  a  considerable  sum  ot  money,  wlthoat 
any  objection  on  the  part  of  plaintiff,  although 
be  well  knew  the  tacts,  and  wbeo  be  baa  glren 
DO  notice  of  an  Intention  to  Inatltute  an  acUoit 
UDder  the  atataCe  for  tbe  recovery  of  damages. 
Noswr  V.  Seeley,  10  Neb.  460,  S  N.  W.  TEW. 

A  railroad  embankment  will  not  be  destroyed 
because  creating  a  nuisance  by  obstractlng  tbe 
natural  How  of  waters,  when  compeasatory  dam- 
ages can  be  recovered.  Brown  v.  Carolina.  C. 
B.  Co.  83  N.  C.  12a. 

Injunction  will  not  be  gnnted  against  the 
onlawful  raiaing  of  the  height  of  the  water  of 
a.  public  lake,  where,  opon  complaint,  It  was 
drawn  down,  and  repetition  ot  the  act  Is  Im- 
probable, while  the  one  responsible  tbcretor  Is 
ot  nnquestloned  ability  to  respond  for  the  dam- 
ages. Eitate  T.  Bunap«a  Dam  Co.  TO  N.  B.  4CS, 
00  All.  108. 

n'bere.  after  an  action  was  comnMneed 
agalnaC  defendant  tor  raising  bla  dam  so  as  to 
oversow  tbe  plaintiff's  land,  he  removed  the 
flaahboarda,  thereby  lowering  (he  water  ao  that 
It  did  not  set  back  upon  plaintiff's  land  cicept 
after  severe  rains  or  sodden  melting  of  snow, 
and  It  not  appearing  that  such  occaalonai  over- 
fiowlnga  would  Injure  the  trees  growing  on 
plaintiffs  land,  no  Irreparable  injury  or  mis- 
chief la  abown  entitling  him  to  an  Injunction. 
Smith  T.  King,  61  Conn.  Sll,  28  Atl.  S3S. 


One  Injnred  by  the  damming  back  of  water 
mnst  move  promptly  In  order  to  be  entitled  to 
an  Injunction  agalnat  the  dam.  and  be  cannot 
acqaleace  In  tbe  dam  for  a  period  of  years,  and 
then,  when  the  water  Is  temporarily  drawn 
down,  apply  tor  an  Injunction  agulnst  the  rea- 
tomtion  of  (he  level  on  the  same  basis  that  be 
might  have  applied  at  the  time  of  tbe  construc- 
tion of  the  dam.  Soalbard  v.  Morria  Canal  & 
Bkg.  Co.  1  N.  J.  Eq.  B18. 

A  landowner  who  acqnlesces  tn  the  eon- 
structlon  of  a  new  dam  of  Increased  height, 
wbereby  his  property  will  be  aabJecC  to  addi- 
tional flowage,  will  not  t»e  awarded  an  tnjiinc- 
Iton  restraining  the  dcfendnnta  from  increasing 
the  dam  to  anch  belght  as  to  fumlah  neceasiLcy 
power,  hot  win  be  awarded  socb  damages  for 
tbe  additional  flowage  aa  are  equitable.  Blake 
T.  Cornweli,  BE  Mich.  46T.  S2  N.  W.  SOS. 

A  court  of  chancery  will  not,  at  the  instance 
ot  one  sleeping  seven  years  after  he  bad  canae 
6S  L.  K.  jL 


to  complain,  enjoin  tbe  nuIntenaoM  of  a  dan 
setting  water  back  on  bla  lands,  ev«i  wbere  In- 
jury la  Bilegpd  by  way  ot  Interference  wltb  hli 
enjoyment  of  home  and  domeatic  comfort  not 
nieaaurabte  In  damages  (Outcalt  v.  George  W. 
Helme  Co.  42  N.  J.  Bq.  SOS,  0  Atl.  683,  Fol- 
lowed). ,  Hyde  v.   French    (M.  J.   Eq.)   21  AtL 
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to  pnrchase  the  land  t 

though  the  mill  owner  has  failed  lo  carry  mii 
his  contract,  where  the  dam  has  been  permitted 
to  remain  for  several  years.  Stevens  v.  Kyet- 
son.  6  N.  J.  Eq.  4TT. 

A  court  of  equity  will  not  retain  a  bill  to 
abate  a  dam  which  flows  lands  ot  tbe  ptatatlDa 
until  Ihelr  title  Is  established  at  law.  after  up- 
wards of  forty  years'  user  by  the  d  "     ' 


the  dar 
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aver,  under  claim  ot  right, 
protracted  delay  and  long  advcme  user  tbe 
plalntilTs.  before  flllng  their  bill,  should  aasert 
their  rigbis  a.t  law.  Bprague  t.  Bhodea,  S  B. 
I.  DT,  73  Am.  Dec.  678. 

An  iDjonctlon  will  not  be  granted  to  restrain 
tbe  rebuilding  of  a  dam  at  the  suit  of  one  whose 
lands  are  flooded  thereby,  where,  for  nineteen 
years,  be  has  acquiesced  therein  and  In  tbe  re- 
building thereof  several  times  whea  destroyed 
by  Boods.  with  the  exception  ot  a  verbal  notice 
at  the  time  ot  its  original  constnctlon  that  it 
would  Infringe  bla  rights,  In  the  absence  of  any 
fraud,  mlsrepreaentatlon.  or  onfalr  dealing  on 
the  part  of  tbe  defendants,  or  of  any  accident. 
mistake,  or  eicnae  for  the  delay  on  bis  parL 
SbeldoB  V.  Bockwell,  0  Wis.  16T,  IS  Am.  Dec 
26S. 

Where  the  grantor  of  a  mill  site  prescribes  In 
the  deed  that  the  grantee  shall  have  the  right 
to  overflow  hla  lands  within  apecllled  limits, 
and  the  grantor  allows  the  grantee  to  maintain 
the  dam  In  auch  a  condition  aa  to  flow  the  wa- 
ter beyond  the  speclfled  limits  for  more  than 
two  yeara,  and  anbeegnently  tbe  grantor,  as 
mortgagee  ot  anch  mill  alte  and  water  privilege, 
advertlaes  tbe  same  for  aale  In  such  condition. 
and  permits  a  subsequent  grantee  ol  the  mill 
alte  to  repair  tha  dam,  keeping  It  U  the  same 
height,  and  to  erect  mllli  adjusted  to  that 
height,  he  will  not  tw  granted  an  Injunction  to 
compel  tbe  lowering  of  the  dam  so  as  to  re- 
atrlct  tbe  flowage  within  the  Umlts  expressed  la 
bla  grant  to  the  former  grantee.  Spragus  v. 
Hteere.  I  R.  I.  24T. 

Permitting  a  mllldSin  to  be  hollt  and  to  n~ 
main  for  ten  years  Is  such  laches  on  the  part 
of  a  landowner,  whose  lands  are  overflowed  by 
tbe  waters  ot  such  dam,  as  will  prevent  the  hi- 
terference  ot  a  conrt  ot  eijnltT  to  abate  such 
nuisance,  until  tbe  right  to  maintain  It  Is  tried 
at  law.     Caldwell  v.  Knott.  10  Yerg.  200. 

Damage  to  landa  and  Injury  to  a  spring 
caused  by  the  backing  up  ot  tbe  waters  from  a 
dam  are  not  such  an  Immediate  and  Irreparable 
Injury  tO  clear  and  nndoubted  rights  aa  to  con- 
fer upon  a  court  of  equity  Jurisdiction  to  abate 
or  prostrate  auch  mllldam.  where  the  owners  ot 
tbe  lands  claimed  to  be  Injured  consented  to 
the  building  ot  tbe  dam,  and  tbe  eame  was  al- 
lowed to  remain,  wlthoat  protest,  for  upwards 
n  years.  The  question  whelber  this  parol 
se  can  be  revoked  after  tbe  eTi»cnse  Incurred 
illdlng  such  dam  and  tbe  length  of  dme 
that  tuts  elapsed  since  Its  erection  Is  one  dMer- 
bls  In  courts  of  law,  and  not  of  egalty. 
ibta. 

That  a  dam  has  been  kept  op  without  com- 
pensation, to  tbe  Injury  of  tbe  plstntlffi  Is  not 
ground  of  demnrrer  to  a  bill  for  Injunction, 
merply  ttecBUse  It  does  not  appear  that  his  rijcht 
before  tbe  flllng  of  the  bill  has  been  eatabtlMed 
at  law.    In  such  a  caae.  under  tbe  more  modam 
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dnctrlne  of  the  equity  conrta,  the  1i.pw  of  time. 
■bort  or  the  time  of  IlmltstlOQ.  will  oot  deprlTe 
the  pUlntlT  of  his  right  to  have  the  mllldaiD 
■bated,  although  It  la  not  allered  that  hia  rlghc 
baa  been  eatabllabed  In  an  aftlon  at  lnw. 
Sprague  r.  Bhod«a.  <  B.  I.  301. 

Temponry  inluiuMon. 

A  tempararj*  Injunction  reitialnlng  the  erec- 
tion of  a  mllldam  will  be  sntoted  wberu  It  np 
pears  on  tbe  face  of  the  bill  chat  lla  erection 
would  mult  In  an  arerflow  of  complalQiLut'a 
landa  aboTe.  although  the  Injuries  caused  there- 
bj  might  not  bo  large.  Fhlllpa  f.  Stocket.  1 
Orert.  SOU. 

A  temporary  Injunctloa  will  be  grauted  to  re- 
atrslD  a  threatened  uulaance  br  the  erection  of 
a  mlUdam,  until  the  fact  of  the  nuisance  can 
be  ascertained  by  submlaalon  of  the  queallon  to 
a  Jury,  where  the  evidence  Is  sufflclent  lo  re- 
quire auch  B  BQbmlaalon,  and  the  nulaauce,  If 
any.  created  thereby,  would  be  such  aa  to  af- 
fect public  henlth.  and  might  affect  the  comfort 
and  health  of  complainant  and  his  family.  Ogle- 
tree   V.    McQusBSB.   ST    Ala.  680,   *2   Am.   Bep. 

iia. 

In  an  action  by  an  upper  riparian  owner  to 

compel  a  lower  proprietor  to  remove  a  wing 
dam  alleged  to  cauie  the  water  to  Sow  back 
upon  the  water  wheels  and  premlaea  of  Tbe  up- 
per owner,  an  Injunctloo  pendmle  Ute  reatraln- 
Ing  the  rnlalng  or  backing  of  water  upon  the 
water  wbeela  la  Improper,  where  the  lower  pro- 
prietor denlea  that  the  wing  dam  has  suet)  ef- 
fect, since  It  compels  him,  at  hla  peril,  to  deter- 
mine oBe  of  the  principal  laauea  to  be  tried  In 
tbe  action.  KccsevUle  v.  Recsevllle  Klectrlc  Co. 
59  App.  Div.  S81,  es  N.  Y.  8upp.  219. 

A  temporary  Injunction  restraining,  pending 
an  actloa  tor  a  permanent  Injuuctloa.  tbe  abate- 
ment to  a  certain  height  of  a  dam  causing  the 
overflow  of  the  lands  of  another.  Is  properly  re- 
fused, where  It  does  not  appear  that  proueod- 
Inga  for  the  conatnictlon  thereof  were  ever  bad 
under  the  mllldam  act,  or  that  the  couaent  of 
those  whose  lends  are  oversowed  nas  ever  ob- 
tained, but  the  right  Co  relief  Is  based  on  the 
fact  of  ownership,  and  (hat  the  owner  had  never 
been  ordered  to  remove  It,  but  nuch  dam  bad. 
In  a  proceeding  between  the  owners  of  the  over- 
flowed land  and  the  actual  posseasors  nnd  man- 
agera  of  the  mllldam,  been  declared  a  nuisance 
and  ordered  abated, — aa  a  matter  of  fart  It  la  a 
nnlaance  as  to  such  owners, — and  they  are  able 
to  respond  to  all  damages  which  may  be  cauaed 
by  tbe  abatement  of  the  dam.  Akin  v.  Uavls, 
14  Kan.  143. 

Under  a  bill  aaking  that  the  proper  height  of 
a  dam  be  determined  and  fixed  by  a  decree,  and 
praying  for  general  relief,  an  Injunction  should 
not  be  granted  restraining  the  defendant  until 
the  ftosl  bearing  from  strengthening  the  dam 
or  doing  anything  to  make  It  more  permaueot. 
thus  preventing  Its  protection  against  high  wa- 
lera  or  other  oncldent,  it  not  appearing  that  tbe 
•  trespass  la  Irreparable  In  damages,  or  that  de- 
fendant la  Insolvent  and  incapable  of  responding 
to  any  recovery  that  may  be  obtained  by  com- 
plainant, or  that  the  Injnnctlou  Is  neeeaiary  to 
avoid  a  multiplicity  of  actions.  Wheeler  v. 
Steele,  SO  Oa.  S4. 

7n«taiioat  of  rcUef  affordtd. 

Equity  will  restrain  the  fllUng  of  a  water 
conrse  by  one  who  has  contracted  to  grade  the 
atreet.  until  a  culvert  can  be  erected  over  It  In 
accordance  with  the  Intention  of  the  city,  of 
which  ha  had  notice  before  be  received  his  ron- 
tnct.     Sanger  v-  Philadelphia,  10  Fhlla.   3S9. 

A  penx'o'l  Injunction  will  Issue  again  at 
raising  a  dam  U  the  riparian  lands  of  another 
WI-R.  A. 


are  flowed  thereby  wltbout  right,  even  though. 
as  a  consequence,  the  mill  property  be  rendered 
valaelesa.  Wright  v.  Turner,  10  Grant  Cb.  (U. 
C.)    GT. 

Equity  will  enjoin  the  erection  of  a  mllldam 
whereby  tbe  complainant's  lands  would  be  In- 
undated and  the  timber  killed.  Whltfleld  v. 
Rogers,  26  Ulas.  S4,  09  Am.  Dec.  244. 

A  lumber  company  will  be  restrained  by  In- 
junction from  maintaining  a  dam  whereby 
marsh  land  of  tbe  complainant,  suitable  for 
ralalng  hay,  Is  flooded  and  rendered  worthless 
for  such  purpose.  That  the  annual  freshets 
contribute  to  the  Injury  will  not  eico.w  tha 
company,  where,  of  themselves,  they  arc  not 
■ntlident  to  seriously  Impede  tbe  growth  of  tbe 
bay.     Btone  v.  Roscommon  Lumber  Co.  50  Ulch. 
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titled  to  Injunctive  relief  restraining  the  flood- 
ing of  his  land  by  the  maintenance  of  a  dam 
across  the  outlet  of  Che  lake.  Lloyd  v.  Thom- 
son, 60  N.  Y.  Bupp.  T2. 

KqulCy  may  require  the  lowering  of  a  dam 
erected  so  as  to  Interfere  with  dams  sbove  on 
tbe  same  stream.  Hammond  v.  Fuller,  1  Falge, 
107. 

Equity  may  restrain  the  erection  of  a  dam 
across  a  atream  when  a  nuisance  woald  be  cre- 
ated thereby.  Atty.  Oen.  v.  Blount,  11  N.  C. 
(4  Hawki)  3S4,  16  Am.  Dec.  526. 

The  removal,  by  decree  of  a  court  of  equity, 
of  a  mill  dam  wbereby  lands  are  flooded,  so  far 
aa  It  exceeds  a  proper  height,  Is  not  a  matter  of 
right,  but  rests  with  the  equitable  discretion 
of  the  court,  and  Is  dependent  upon  tbe  circum- 
stances of  tbe  case.  Miller  v.  Comwell,  It 
Ulch.  2T0,  88  N,  W.  »12. 

The  owner  of  a  mllldam  will  be  enjoined  from 
maintaining  It  at  such  a  height  as  practically 
to  destroy  300  acres  of  laod,  and  Inflict  con- 
stantly recurring  Injury  upon  the  owners,  who 
severally  would  have  a  right  of  action  Involv- 
ing a  multiplicity  of  aults  aud  vexatious  liti- 
gation. Turner  v.  Bart,  Tl  Mich.  128,  38  H. 
W.  800. 

Injunctive  relief  to  abate  a  mllldam  whereby 
tanda  are  flooded  la  not  a  matter  of  course, 
but  depends  upon  the  clrcumstancea  of  the  case. 
Ibid. 

A  mill  owner  may  be  reatralned  by  Injunction 
from  ralalng  his  dam  far  the  sppsrent  purpose 
of  embarrssslng  a  railroad  company  In  con- 
atrucllng  Its  road  across  his  land,  although 
duly   condemned.     Lougwood   Valley    R.    Co.   v. 
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!lr  mill  wheels,  are  entitled  to  Injuuc- 
tlve  relief  against  any  future  raising  ot  the 
dam,  or  keeping  up  Its  height,  to  their  Injnry. 
Farnum  v.  Blackstonc  Canal  Co.  1  Sumn.  41, 
Fed.  Cas.  No.  4,BT5. 

An  Injunction  will  be  granted  at  the  suit  of 

a  landowner  to  restrsln  tbe  conatrurtlon  by  a 

wBtpr  comnany  of  a  new  dam  st  a  different  site. 

tbe  desCractlon  of  bis  < 
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ditch  upon  hla  land  beyond  the  limits  of  the 
right  of  way  therefor  owned  by  the  company, 
and  the  cutting  of  timber  In  the  accomplishment 
of  such  work,  as  such  Injury  la  more  tban  a 
mere  treapass,  and  goes  to  the  deatcuctloii  of  his 
estate.  Mendenhsll  v.  Harrlaburgh  Water  Pow- 
er Co.  27  Or.  38.  30  Pac.  300- 

An  upper  mil!  owner  may  have  an  Injnoctlon 
restraining  a  lower  owner  from  raising  hla  dam. 
when  repairing  It  after  a  flood,  to  aucb  a  height 
as  to  cause  It  to  back  water  upon  the  upper  mill, 
when  there  la  bo  claim  that  tbe  volume  of  water 
In  the  river  has  Increased,  or  that  the  relative 
height  of  defendant's  and  plalntlff-s  mills  bnn 
been  changed,  and  when  tbe  backwater  did  not 


Tkbuomt  SnnKMi  Ooosr. 


trouble  tbg  plklntltT  before  the  ditn  wm  re- 
paired or  liefore  the  freabet.  StnmlH)  t.  Sealer, 
2B  Heb.  312.  86  N.  W.  48T. 

One  wboae  tasd  Ig  overftowed  br  reaaon  of 
T  at  an  adjoining  lake  be- 


ol  II 


e  oC  a  dam 


■  the 


ve  BiiDdalorr  Injunction  (o  compel 
tbe  reniDvat  of  tbe  dnni.  Troe  i.  Lanoii,  84 
Iowa.  640.  Dl  N.  W.  17(1. 

Ad  iDjunctlon  will  not  be  granted  to  n>- 
atrnln  one  tenant  In  common  from  reconatracl- 
Ing  a  dam  In  vlotatlon  of  an  nlleged  agreement. 
[or  a  valuable  conalderatlon.  between  tbe  plaln- 
tlir  and  auch  tenant  In  common,  ihit  ■  decree 
ma;  be  taken,  periwtuallr  enjoining  tba  erec- 
tion or  the  dim.  on  ■  former  bill  atlll  pending 
between  the  plalatlff  and  both  of  tbe  tenaais 
In  common,  and  In  which  an  Injonctlon  had 
been  refnied.  where  the  other  teniat  In  com- 
mon, whoae  Intereat.  If  anr,  baa  been  anlgned 
ai  a  homestead  for  his  wife  and  children,  la 
not  a  part;  to  the  eeeand  bill.  Olaaa  v.  Clark, 
33  CI 


The  wroi 


nnirfal  eloalog  np,  bj  the  conatmctlou 
oi  a  QBDi  therein,  of  the  ontlet  of  a  take  wblcb 
baa  eilaled  aa  ■  running  itream  or  creek  fortT 
;ears,  Ibua  canalng  the  overflowing  of  landa  ad- 
jacent to  auch  lake  and  outlet,  and  deprlTlDg 
the  ownera  thereof  of  tbe  uie  of  the  water  of 
the  ootlet.  la  an  InTaalon  of  propert;  rlgbta 
which  a  court  of  egnltj-  will  protect.  Roberta 
T.  HuBl,  104  Wla.  aiB,  80  N.  W.  Bit. 

A  railroad  company  will  be  enjoined  from 
eiling  up  trestle  work  over  a  at  ream,  leaving 
ODl;  an  archwa;  of  InaaOIclent  size  to  permit 
tbe  earnpe  of  water  during  ordinary  or  beavr 
ralntalla,  the  effect  of  which  would  be  to  cauae 
tbe  water  to  orerflow  adjoining  landa  to  Che 
great  and  Irreparable  Injur)-  thereof,  which 
damnge*  will  be  contlnnoua  from  fear  to  rear. 
compelling  the  ownera  la  bring  numerona  anlts 
to  recuver  therefor.  Lake  Erie  &  W.  R.  Co.  T. 
Young,  IBo  Ind.  426.  SB  N.  B.  177. 

The  con  II  met  Ion  b;  a  railroad  campany  of 
enlverta  or  drain  pipea  throogh  the  embank- 
menl  of  Ita  roadwa;  of  loauOlcIeDt  alie  or  ca- 
pacity to  carry  off  the  water  of  a  at  ream  after 
beiTy  ralctalta,  b;  reaaou  of  which  the  land 
of  an  owner  la  overflowed,  greatly  Injuring  It, 
la  a  contlnulDi  and  re<^urr1ng  nulaauce,  tor  the 
abatement  of  which  auch  owner  can  maintain  a 
bill  In  equity.  Ectoa  v.  Lexington  k  S.  B.  Co. 
31  Sy.  L.  Rep.  921,  BB  8.  W.  BZ3. 

An  overflow  of  an  owner's  landa  on  a  atream 
of  water,  cauaed  by  the  erection  of  a  mllldam 
below,  thereby  dealroying  the  only  laatlng 
■prlog  on  hia  place.  In  which  deatmctlon  each 
owner  did  not  acquleace.  1*  so  manifestly  a  nui- 
sance, and  the  owner'a  right  to  Ita  abatement  ao 
dear,  and  tbe  Injury  cauaed  of  auch  a  charac- 
ter thai  it  cannot  be  compensated  In  damngea. 
that  a  conrt  of  eqalty  will  Interpoaa  to  prevent 
the  mlachief,  without  tbe  neceaalty  of  a  trial 
at  law  being  flrat  had  to  eatabllah  the  eilatence 
of  a  nuisance.  Vaughn  v.  Law.  1  Humph.  I2B. 
Dlatlngulahlng  Caldwell  v.  Knott,  10  Terg.  209. 

An  Injunction  restraining  a  lumber  company 
from  repairing  and  operating  a  dam  whereby 
the  lands  of  the  complainant  are  flooded  will 
not  be  auipended  so  aa  to  permit  a  further  flow- 
ing ot  the  coraplalnanta'  landa  to  enable  the 
Inmber  company  to  float  the  remainder  of  Ita 
loga.  where  two  8aq»enslana  of  ality  daya  each 
bave  already  been  granted,  alTordlng  the  com- 
pany ample  opportunity  to  get  oat  Ita  loga. 
Iflcbigan  Land  Ji  Iron  Co.  v.  Cleveland  Saw- 
mill h  Lnmb«r  Co.  109  Mich.  164,  66  N.  W.  953. 


Aa  tndlctment  will  not  He  tor  eonaplraey  to 
commit  the  clrll  treapaaa  of  flowing  the  landa 
ot  rlparhin  ownera  by  m«ana  ot  aaabboard*  op- 
50  L.  K.  A. 


An  action  tor  danugea  for  past  Injarlei  oe- 
caaloned  by  th&  obatructlon  uf  a  natural  stream 
cannot  be  Joined  In  a  suit  for  Injunction  re- 
itralnlng  the  maintenance  of  auch  obatructlon. 
Miner  V.  N-lchola  (R.  I.)  S2  All.  803. 

Plslnttlf  In  an  action  for  damages  arising 
from  Injuries  to  his  land  occaaloned  by  over- 
flow caused  by  the  wrongful  construction  and 
use  of  a  mllldam  may  unite  therewith  a  cans* 
of  action  to  abate  tbe  mllldam.  or  to  perpetnal- 
ly  enjoin  Its  ubp  ao  far  aa  It  is  wrongful  and  a 
nuisance.  Drlnkwatet  v.  Bauble,  46  Ban.  170. 
26  Pac.  433. 

Allhougb  an  action  to  recover  damagea  for 
the  otwtmctlon  of  a  water  conrae  also  aeeka 
la  restrain  the  rehulldlDK  of  the  obstruction. 
It  Is  not  ot  an  equitable  natare.  ao  as  to  entl- 
Ue  the  plainrllT  to  the  application  of  tbe  rule 
that  In  eijultable  actions  to  abate  a  nolsinee 
tbe  aaaesment  of  damagea  Is  a  mere  Incident: 
and  equity,  having  taken  Jurisdlctloa.  will  af- 
ford a  complete  aettlement  of  the  dlfferencea 
between  the  partlea,  aasening  all  damages  ac- 
cruing to  the  time  of  trial-  Hudson  v.  Burk,  48 
Uo.  A  pp.  314. 

No  recovery  for  damages  can  be  bad  Id  an 
action  for  the  abatement  of  a  nalsance  created 
by  tbe  backwater  from  a  dam  and  for  Injury 
reanltlng  therefrom,  where  It  appeaiw  thnt  be- 
fore tbe  action  waa  brought  the  dam  bad  been 
removed,  aa  eqiiluble  JurlsdleliOD  ot  the  action 
for  damages  eilata  only  aa  Incident  to  the  power 
to  abate  the  nuisance,  and  on  tbe  abatement 
thereof  the  court  haa  uo  Jurisdiction  for  any 
purpoae,  Urlgsby  v.  Clear  Lake  Wat«r  Works 
Co.  «0  Cal.  396. 

c  Plaaditiff;  tvUeimt. 

A  bill  alleging  (I)  a  right  of  flowage  tram 
forty  yoara'  acgnlcKence  In  Ita  eierelae.  and 
(2)  the  acgulaltlon  of  the  right  to  conatmct 
and  maintain  the  dnm  from  the  persona  Inter- 
ested prior  to  its  erection,  cannot  be  anstalned 
by  a  proof  ot  adverse  use  for  the  prescriptive 
period,  no  attempt  being  made  to  show  a  right 
under  a  power  of  eminent  domain,  or  by  the 
production  of  a  written  grant.  I-chlgh  Valley 
R.  Co.  V.  McFarlan.  BO  N.  J.  Eq.  180. 

The  meaaure  ot  damages  ta  not  a  oeccaaary 
BTermenl  In  a  ault  to  recover  for  the  wrongful 
flooding  of  land.  St.  Louia  Truat  Co.  v.  Bam- 
brlck,  149  Uo.  S60,  61  8.  W.  70S. 

A  mill  owner  Is  not  entitled  to  recover  for 
diminution  of  rents  under  a  count  for  hindering 
and  obatruoUng  the  nse  ol  hla  mills  and  ma- 
chinery, and  rendering  the  aame  ot  little  or  no 
value,  and  aubjeetlng  the  owner  to  great  toia 
and  expense  by  the  Interruption  of  the  bnsl- 
neaa  of  bla  mills,  and  depriving  him  at  the 
proHt  thereof,  as  be  aeta  up  no  cauae  of  action 
therefor.      I'llmpton  v.  Qardlner.  64  Me.  360. 

Nominal  damngea  cannot  be  awarded  for' 
almply  Hooding  upper  riparian  property  by  a 
mllldam  under  a  complaint  which  aeeka  dam- 
ages for  Injury  to  a  wheel  In  operation  ttecnnae 
of  tinckwater  from  tbe  dam,  wblcb  Injnry  la 
not  snstalned  by  the  evidence.  Taylor  v.  Keel- 
er,  BO  Conn.  346. 

Causes  ot  action  tor  damages  from  tbe  de- 
Btrucllon  of  cropa  on  part  ot  a  tract  of  land, 
and  the  preventing  of  the  planting  ot  crepa  on 
another  part  of  the  same  met,  arising  from  s 
single  wrengtul  overflowing  of  the  entire  trict. 
cannot  bo  split:  and  Judgment  In  a-  -— '—  ~ 
one  ot  auch  canaea  ot  action  without 
of  the  other  is  a  bar  to  a  subaeqnei 
tbe  latter.     Wichita  *  W.  B.  Co.  1 

Ean.  465,  18  Fac  BOa. 


Joinder 
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In  ui  aeHoii  tor  Sawafi  OanuflM  nniltl&c 
(ram  tba  erection  of  s  dam  (craw  >  river.  It  ' 
not  snlBclent  to  proTC  tbit  the  DowBge  wi 
ODaed  bj  the  obitmctlon  ol  two  li.t«nl  iluleea 
IntlK -  -     

488.' 

In  ID  airtlon  for  the  abatement  of  a  dam,  erl- 
dence  of  Injary  done  after  the  commeDceinent  ol 
tbe  action  mi;  be  given.  Harden  t.  Albee,  20 
Ulan.  1G9,  Gil.  liS. 

Id  determining  tbe  qneaClon  whethM  or  not 
dam  bache  water,  or  will  b*"Ji  water,  npon  a 
upper  mill,  the  (act  tbat  a  ripple  exlited  Iwlow 
the  mill  ibonld  not  be  orereoma  bj  evidence  of 
■nrreja  and  levela  made  br  eoglneera.  Qlbaon 
T.  Fischer,  flS  Iowa,  29,  20  N.  W.  Oil. 

In  an  action  lor  Injnrlea  to  land  from  flood- 
ing earned  bj  the  act  of  an  adjoining  landowner 
In  obatruccing  a  water  eourie  tunning  the  line 
between  the  two  tracta,  the  damage!  cannot  be 
eatlmated  rrom  the  mere  opinion  of  wltneaaea. 
Noab  V.  Angle,  BS  iQd.  423. 

In  an  action  b;  a  Isadowner  for  Injary  U>  bl> 
premises  b;  o^crHow  from  a  dam  erected  b;  an- 
other, the  opinion  of  wttnesaeB  ai  to  tne  amoant 
of  damageH  inatBlned  b;  the  overllow  Is  Inad- 
mlsBlble,  aJthongh  they  may  describe  the  Injur- 
ies and  Btate  the  clrcumatances  so  hs  ta  enable 
the  jarjr  to  form  their  own  concliialoui  is  to 
the  amount  ot  damages.  Sinclair  v.  Rouah.  14 
Ind.  4  SO. 

A  prescrlptlre  right  to  Bow  land  br  means  of 
0  dam  alLached  to  an  andent  mill  ~"~ 
preacrlpttTe  right  In  the  eatate,  ao 
witbin  (be  rule  vblcb  excludes  persona  haling 
Intereats  In  common  from  teatlfrlng  In  fBTo-  ' 
each  otber.  Bargent  t.  Onlterson,  18  N. 
467. 

In  an  action  tor  Injury  to  a  mill  by  ba£l 
ter  from  a  lower  dam,  wltneasoa  not  experts 
tatts  state  what  effect  the  backwater  produced 
upon  the  power  of  the  wboal.  Wllltamaan  ~ 
Tingling,  80  tnd,  STB. 

Id  an  action  against  a  railroad  company  for 
causing  the  oTerBow  of  a  river  by  obntcuctinR 
tbe  eame  by  meana  of  an  embankmeal.  evidence 
Is  not  admliilble  that  land  20  miles  abuve,  and 
land  10  miles  below,  that  Of  the  plaintiff  bod 
been  overOowcd  by  the  caving  In  ot  tbe  river 
bank,  where  It  Is  not  sbown  that  such  lands 
are  similarly  Mtuated  wltb  reference  to  tha  de- 
fendant's embankment,  or  whether  or  not  auch 
lands  had  been  subject  to  overflow  before  the 
constmctton  of  the  emfaankmant.  St.  Lonls  A 
8.  P.  R.  Co.  T.  CraJgo,  10  Tax.  Ot.  App.  238, 
81  8.  W.  20T. 

In  an  action  by  a  landowner  against  a  rail- 
road company  (or  damages  to  his  crops  by  tbe 
overflow  of  the  waters  of  a  creek,  alleged  to  have 
been  caused  by  the  manner  In  which  the  roll- 
road  embatiknieot  was  constructed  along  and 
over  the  stream,  expert  testimony  Is  admlaalble 
to  ibDw  that  tbe  overflow  waa  the  result  ot  nat- 
ural causes,  and  not  tbe  construction  of  the  em- 
tiankment,  to  be  considered  by  the  Jury  Id  con- 
nection with  all  tbe  other  tscts  In  the  caae. 
Ohio  i  U.  R.  Co.  V.  Webb,  142  IlL  404,  32  N. 
E.  627. 

I'^ipert  teatlmooy  la  admlaalble.  In  an  action 
aijalast  a  railway  company  to  recover  dnmagea 
to  cropa  from  the  flooding  ot  an  owner's  lun'I. 
to  show  tbe  laws  of  allavlal  atreams,  the  cause 
and  manner  ot  growth  of  deposits  of  sediment 
and  the  elTect  ot  such  deposlta  upou  such 
streams  in  a  long  course  of  years,  where  It  Is 
alleged  that  the  water  by  which  sacb  crops 
were  destroyed  was  dammed  back  upon,  and 
caused  to  overflow,  such  owner's  land  by  sn  em- 
tiankment  constructed  and  maintained  by  the 
railway  company  along  bottom  lands  and  across 
a  bmnch  of  a  natural  water  eourte.  Ohio  A  M. 
SU  I^  R.  A. 


B.  Co.  T.  NMtlel.  148  ID.  40,  83  N.  B.  »»,  Be- 
Tsralng  48  111.  App.  108. 

In  an  action  by  a  landowner  against  a  rail- 
road company  tor  Injnry  to  hla  land  by  flooding 
alleged  to  have  beeo  caused  by  the  Insufllclent 
capacity  of  a  culvert  bnllt  by  the  latter  over  a 
natural  stream,  the  opinion  of  an  engineer  of 
experience  In  auch  mattera.  as  to  the  capacity 
of  tha  culvert  to  carry  away  all  the  water  that 
might  be  expected.  Is  competent.  Chicago  ft  A. 
B.  Co.  V.  Calkins,  IT  III.  App.  SH- 
OD the  question  of  the  acquisition  of  a  right 
of  flowage  by  prescription,  testimony  by  One  of 
the  defendants  operating  tbe  mill  and  dam  aa 
to  the  operations  ot  a  tanner  mill  owner  tor 
whom  he  worked.  Is  compstenL  Bucklln  v. 
Trueil.  SI  N.  H.  503. 

Whether  or  not  a  dam  was  rebuilt  higher  tban 
could  be  rightfully  malatalued  may  be  evJ- 
tnced  by  the  work  aecompllshod  by  the  mill, 
and  what  It  would  do  It  tbe  dam  ware  only  at 
the  height  claimed  by  complainant.  Oatweiler 
Oroir,  10  Fa.  STO. 

When,  by  the  descriptions  In  tbs  deeds  of  a 

Hi  Bite  and  water  prlvUagea,  It  la  not  certain 

bat  was  the  level  of  the  mill  pond  conveyed. 

It  may  be  ibown  tbat  by  agreement  between  the 

nlll  owner  and  the  apper  owner  a  monnment 

0  mark  the  extent  ot  the  pond  was  flxed ;  bnt 
ivldence  at  Iba  mere  pointing  out  to  bis  *uc- 
easor  In  title  of  auch  a  monument,  with  the 
saertlon  ot  a  rigbt  to  All  the  pond  to  its  level, 
rithout  proof  tbat  tba  upper  owner  had  any 

knowledge  ot  It,  la  not  competent  upon  this 
point.     Homer  v.  BtUlwell,  35  N.  J.  L.  30T. 

The  declarations  ot  a  former  mill  owner  re- 
apeetlng  the  belght  to  be  maintained  In  tbe  mill 
pond  to  avoid  unnecessary  flowing  ot  upper 
lands  are  competent  against  his  successor  In  tl- 
inlt  for  flowage  by  tba  owner  of  anch 
apper  lands.     IbU. 

in  an  action  tor  overflowing  land  by  means 

of  an  ancient  mlUdam,  In  existence  long  enough 

confer   prescriptive   rights,    where   the   com- 

Int  Is  that  the  height  ot  the  dam  boa  been 

increased.   It   Is   competent   to  show   that   the 

height  claimed  by  n  former  mill  owner  was  less 

than  that  of  tbe  dam  complained  ot,  where  the 

deeds     ot      the     mill     sICa      coavey     only     the 

land  by  meces  and  bounds,  without  sbowing  the 

'  of  [ha  water  rights.    Ten  Eyck  v.  Bunk, 

28  N.  J,  L.  BJ8. 

:t  tbat  water  above  a  bridge  was  2 
feet  higher  than  It  was  below  It,  and  flowed  un- 
der the  bridge  with  great  force,  huC  stood  sav- 
deep  below  the  bridge,  does  not  show 
u  below  the  bridge  did  not  aid  In  back- 
ing up  tha  water  above  the  bridge.  I'nyne  v. 
Kansas  City,  St.  J.  A  C.  B.  B.  Co.  112  llo.  6, 
IT  L.  R.  A.  62S.  20  B.  W.  322. 

Admissions  ngainst  title  to  land  under  a  mill 

pond,  made  by  a  grantor,  are  not  admlBsibte  In 

'Ideuee   agslnat   his  grantee,    whan    It    Is  not 

lowD  whether  they   were  made   while  he  was 

possession  or  afterwards.     Towner  v.  Thamp- 

>n,  81  Go.  IT],  6  S.  E.  1B4. 

Id    an    action    foe   damages   to    land    by    the 

noodlng  thereof  by  reason   of  the   Insufllclency 

Tt  in  a  railroad  embankment,  evidence 

ble  that  an  attempt  was  made  to  rnlse 

the  damaged  land,  as  tending  to  show 

yearly  vslue  Of  the  land  tor  the  pnr- 

cuttlvatlon   was  slfected  by   the  nol- 

soDce.     Georgia  R.  k  Bkg.  Co.  v.  Berry,  78  Ga. 

-■■A.  4  8.  E.  10. 

It  is  competent.  In  an  action  for  obstructing 
altering  the  flow  ot  water,  to  show  the  con- 
dition and  vslue  of  the  Injured  premises  at  the 
me  of  trial,  not  for  the  recovery  ot  dnmagea 
nee  suit  began,  but  as  a  basis  □(  compariBOD 

1  enable  damages  up  to  time  of  suit  to  be  prop- 
ly  eatlmnted.  Morris  Canal  A  Bkg.  Coi.  t.  By- 
son,  2T  a.  J.  L.  451. 
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Where,  tn  i  nit  asalnit  a  nlturar  -compaDT 
for  dimas?!  from  OTerOow  of  Itiid.  cfinied  br 
Impr-iper  conatructlOD  ol  tSe  corapsny'i  ro»d, 
the  defendant  haa  pleaded  tbat  the  areraoir  waa 
tbe  reauit  of  an  extraordinary  and  unuaual  tlood, 
bgalDst  wblch  baman  fareaigbt  could  not  pro- 
vide, and  evidence  baa  been  latroduccd  of  fmb- 
eta  havlag  occurred  at  different  Intervale  lor  a 
aeriea  of  rean  prior  to  Cbe  one  bj  wblcb  the 
plaintiff  waa  daraaeed.  which  were  e< 
evidence  of  the  freshet  In  tbe  rear 
tbat  in  whkb  tbe  damage  ramplaln 
corred.  Ereater  than  the  one  which  caoaed 
■uch  damage,  la  admlsalble,  In  connectloQ  with 
the  proof  relating  to  prerloui 
clrcamatanFe  tending  to  abow  (bac  the  flood 
caualng  tbe  damaKe  to  the  plalntllT  waa 
cnrreuce  against  wblch  Cirdluarj  and  reaaonable 
rare  might  have  provided.  Oulf,  C.  k  8.  V.  " 
"-    --.  HollidaT.  es  Tt       --- 


To  ei 


e  tbe  o 


<I  lu 


„  I  In  an  action  tor  Injnrr 
thereto  from  tbe  backwater  o(  ■  mlli  pond,  be 
must  prove  to  the  aallafaetion  of  tbe  Jury  that 
the  water  did  flow  bock  upon  hla  land,  that  It 
wae  caused  hy  the  wrongful  net  of  defendai 
and  thst  he  had  anffered  some  Injury  tberefn 
prior  to  tbe  [Qstllucioa  of  the  ault.     Lewla 
Simpson.  SB  Md.  468. 

But  if  a  dam  flowa  water  back  on  the  upper 
owner,  the  law  preaumea  damage,  and  no  a|ieclat 
damage  need  be  ahown  In  order  to  Boataln  an 
action.  WoodmaD  t.  Tutla.  B  N.  H,  B8:  Amoa- 
keag  Mfg,  Co,  v.  Qoodale,  *8  N.  H,  &3, 

In  an  action  tor  flowing  a  meadow  and  ren- 
dering It  lew  productive,  defendant  cannot  give 
evidence  that  other  roeadova  on  tbe  aame 
stream  had  exhibited  the  aame  marks  of  detert- 

to  plalntira.      Standlab  v.  Washburn.  21  Pick. 
337. 

The  damage  done  by  flowing  land  cannot  be 
abown  by  proTing  the  value  of  bay  cat  upon 
other  landa,  tbe  relation  of  which  to  tbe  land 
flowed  wai  not  abown.     Smith  v.  Bnis,  22  Wla. 


d.  L^mjlotlaii. 

A  period  may  be  flied  witbin  which  claima 
mmt  be  made  for  injuries  caused  by  construct- 
ing a  dam.  after  tbe  eiplratlon  of  which  no 
claim  for  dnmagea  can  be  allowed,  althouRh  In- 
Jury  did  not  occur,  and  could  not  be  foreseen , 
before  the  eiplrnlloa  of  tbat  time.  Call  v.  Illd- 
dieaei  County,  2  Gray.  232. 

A  grant  of  an  easement  to  flow  landa  will  be 
presumed,  by  analogy  to  the  statute  of  Umlta- 
tlone,  after  twenty  years'  peaceable  and  uninter- 
rupted adverse  enjoyment  by  the  Sowlog  there- 
of to  the  aame  eitent  during  auch  period  and 
no  recovery  can  be  bad  for  damages  occasioned 
thereby.     Hooker  v.  Terklns.  14  Wis.  SO. 

The  ten  yeara'  llmltatlou  on  the  right  to  re- 
cover damages  from  the  flowing  of  land  by  a 
milldnm  la  Inapplicable  to  the  flowing  o(  land 
by  B  dam  forming  part  of  workB  In  aid  of  tbe 
navigation  of  the  Fox  and  Wlaconaln  rivera 
Arlmund  v.  Green  Bay  Ji  M.  Canal  Co,  31  Wia. 
318. 


and  therefore  not  subject  to  the 
to  mllldams.  can  be  acquired  only  by  twenty 
years'  nn interrupted,  adverse  naer,  and  not  by 
ten  yeara'  aaer,  In  analogy  to  the  ten  years' 
limitation  Died  by  atatute  tor  tbe  recovery  of 
land  from  one  taking  poasesslon  thereof  under 
color  ol  title.     Ibid. 

Minn.  Cen,  Stat.  chap.  SI.  f  IT,  limiting  the 
time  for  commeEicIng  an  action  for  damagee, 
does  not  apply  to  n  suit  to  enjoin  an  obst ruc- 
tion to  the  Bow  ot  water.  Cook  t.  Kendail,  13 
Minn.  324.  Qll.  297. 
G9  L.  K.  A. 


UbmcMta  ten  ynra'  statute  of  limitatinna 
Qen.  Stat,  chap,  60,  |  13,  applies  to  an  action 
for  the  abatement  of  a  mllldam  aa  a  nuisance, 
and  to  enjoin  Ita  maintenance.  Eaatman  v,  St. 
Anthony  Falls  Water  Power  Co.  12  Hlnn.  137. 
Cli.  IT  1  Thornton  v.  Webb,  13  Minn.  49S,  Gil. 

Injnry  to  land  by  backwater  from  a  mllldam 
Is  withiD  the  aUtute  of  llmltatloD  reqnlring  ac- 
tions for  injury  to  real  estate  to  be  brought 
within  six  yearn  from  tbe  date  the  cause  of  ac- 
tion accrued.     Lucas  v.  Marine.  40  Ind.  2S9. 

When  damage  la  done  to  lands  by  contlnDona 
flooding  or  aobblDg  (or  a  aeriea  of  year^  (be  In- 
Jury  la  not  a  single  act,  bat  conilnuons  acts. 
and  a  right  ol  action  Is  not  lost  because  the 
atatute  of  ilmiutloua  bars  recovery  for  the  time 
when  loss  flrst  occurred.  Spllman  v.  Roanoke 
Nav.  Co.  T4  N.  C.  375. 

The  statute  of  llmltatlona  ia  not  aTallable  to 
one  who  baa  dammed  backwater  upon  another'a 
land,  since  every  continuation  of  a  nulnnce  Is, 
-         ■  ■     r.  Foote,  56 


VIb.  5BT.  ] 


N.  ' 


.  S5T. 


AitbouKh  a  canae  of  action  orlglnatefl  In  lavoT 
upper  rtparlao  proprietor  at  the  time  of 
nnlng  back  of  the  waters  of 


Iglnate  with  each  successive  Injury  arl^ug  from 
a  contionance  of  tbe  obstruction  i  and  tbe  Stat- 
ute Of  limitations  for  each  Injury  commeDces  to 
run  Irom  the  time  of  the  Injury,  and  not  from 
(be  time  of  the  original  wrongful  obstinicUon. 
Devery  v.  Grand  Canal,  Ir.  Bep.  S  C.  L.  194. 

Until  a  preacrlptlve  right  accrues  from  twen- 
ty years  ol  adverse  use,  an  action  for  damagea- 
auatalned  within  sli  yeara  before  lis  commence- 
ment, la  not  barred  by  the  statute  of  limlte- 
UouB,  when  It  la  brougbt  lor  sn  overflow  of  wa- 
ter, not  for  an  obatructlon  ol  longer  conlluu 
once  wblch  cavsed  It.  Delaware  dt  B-  Canal  Co. 
V.  I«e,  22  N.  J.  L.  243. 

The  statute  ol  limltstlona  begins  to  run 
against  nn  action  to  recover  future  or  prospect- 


e  damages  for  flooding  land  by  tbe 


ol  s 


e  timi 


the  0 


uciiou 


tffcct. 

._-  ,        in  injured  to  Bti  IinniedlBte  action  for 

both  present  and  prospective  damagea.     Bunten 

K.  I.  *  P.  H.  Co,  BO  Mo.  App.  414. 

Be  of  action  lor  tbe  abatement  of  a 

uliance,  by  injunction,  accrues  at  the 

time  tbe  dam  Is  built  so  as  to  injurlonaly  altect 

plelntlfTa  property,  and  the  running  of  the  stat- 

e  ol  llmltatlona  begins  at  tbat  time-   Eaatmin 

St.  Anthony  falla  Water  Power  Co.  12  Mlna- 

1B7,  Gil-  TT. 

But  the  statute  of  limltatlona  begins  to  run 

Binst  an  action  for  Injuries  caused  by  a  mill- 

m   from   the   lime   the    Injurlea  are    Infllrted, 

d  not  from  the  erection  of  tbe  dam,      Prenllss 

Wood.  132  Mass.  4SG. 

The  statute  of  llmltatlona  begins  to  ran 
against  an  action  to  recover  for  Injury  to 
property  by  a  dam.  not  from  the  time  the  dam 
ia  built,  but  from  tbe  time  tbe  Injury  Is  ascer- 
Ulned  and  reallied.  King  r.  United  States,  Sft 
Fed.  9, 

When    the   water   from  a  dam   has  been   set 
back  over  tbe  land  lor  several  years  less  than 
period  ot   limitation,    the   iippvr  proprletnr 
■       ■  ■        If.  upo       


lalntaln 


,  he  nnd 


tbat 
King 


tbe  nae  la  interfered  with  by  the  u 

Tiffany.  0  Conn.  162. 

An  action  lor  damages  from  the  con(lnuan»e 

an  obstruction  created  by  a  mllldam  backing 

Iter      agalnat      tbe      milling      plant      of     la 

upper      proprietor,      although      brougbt      mote 

two    yeara    alter    the    erection    of    the 

is     not     barred     by     ■     statute     nqnlr- 

Ing   actlous   lot    damag«a    Irom    the    erection 

of  mllldam*  to  be   brought   within   two  yean 


1603. 


AnBT  V.  Vbbmont  Elkctbio  Oo. 


trom  th«  erection  tbeieot,  where  tbe  otwtnictlon 
Is  tnmt^d  BH  Umpararr  onlr,  bath  by  meh  ac- 
tion and  by  a  prior  p«adlDg  action  to  abate  or 
lower  the  dam  and  for  damages  then  accrued. 
bfooBht  wllhin  the  two  years,  the  statute  ap- 
plying only  to  such  dams  as  are  permanent  and 
lasting.     Uardeity  t.  Ball,  43  Knn.  lEl.  23  Pac. 


t  begin  t 


B37. 

The  stetate  ot  llmlta.tl( 
ran  ■galnat  an  action  for 
ol  a  stTeaio  until  damage  resulCa  to  plalntllT 
rrom  such  otratnicllOD,  where  the  obatructlon  la 
of  gradual  farmatlon.  CuWer  t.  Chicago,  B.  1. 
&  P.  R.  Co.  38  Ho.  App.  130. 

But  where  a  permanent  cnlvert  was  faulty  IQ 
Its  orlglnaJ  construction  and-lnBafflelent  to  (nrry 
off  the  waters  seeking  paiaaee  through  It  at 
that  time,  the  atatnle  ot  llmltaCloDB  commenced 
to  run  at  the  time  of  Its  construction,  against  en 
action  tor  obBtrucIIoe  the  Bow  of  the  water. 
Bird  T.  Hannibal  A  St.  J.  B.  Co.  30  Mo.  App. 
SOS. 

Id  ease  ol  Injury  by  Sowing  land  by  a  mill- 
dam,  the  right  to  maintain  whkh  has  not  been 
acquired  by  preacrlpIIoD,  the  [andowner  Is  not 
barred  of  his  action  by  lapse  of  tbe  statutory 
period  for  maintaining  actions  of  ttiat  character, 
Blnie  the  Injury  Is  a  continuing  one;  but  no 
recovery  can  be  had  for  Injury  which  arose  be- 
yond the  Btatatary  period.  Baldwin  t.  Calkins, 
10  Wend.   167. 

Each  overflow  upon  the  land  of  an  adjacent 
owner  caused  by  the  negligence  or  want  of  sfelU 
of  a  railroad  company  In  Its  mode  of  conscrac- 

oyer  a.  running  stream  createa  a  new  cause  of 
action  tor  injury  thereby  occasioned  to  the  cropa 
apon  the  land.  Ohio  &  M.  R.  Co.  T.  Thlllman, 
143  111.  12T,  32  N,  E,  529. 

The   right  of  action  tor  damngea  to  land  by 

road  company  of  solid  embankmeats.  In  place  of 
trestle  work  orlglnslly  constructed  adjoining  a 
bridge  orer  a  natural  stream  tor  the  passage  of 
high  water,  accrues  when  the  stream  Is  actually 
otMitructed  thereby  and  damage  results,  and  not 
when  the  emtwnkment  Is  erected.  New  York. 
C.  ft  St.  L.,K.  Co.  T.  namlet  Hay  Co.  149  Ind. 
344,  4T  N.  E.  1000.  40  N.  E.  289. 

Minn.  L'omp.  Stat.  chap.  29,  i  IT,  proTldlng 
that  no  action  for  damages  occauloned  by  the 
erection  and  maintenance  of  a  mllldam  shall  be 
hereafter  sustained,  tin  leas  sucb  action  be 
brought  within  two  years  after  the  erection  ol 
snch  dam,  la  construed  to  limit  the  time  within 
Which  an  action  may  be  commenced  for  damages 
occasioned  by  the  erection  of  a  mllldam.  and 
does  not  begin  to  run  nntll  Injury  baa  been 
done  by  the  dam :  lor.  nntll  that  time,  no  cause 
of  action  exists.  Thornton  T.  Turoer,  11  Mil 
!l3a.  Gil.  237:  Hempsted  T.  Carglll,  46  Minn. 
118.  48  N.  W.  558. 

Where  the  erection  of 
manent  Injury  to  adjacent  land  by  overHowlng 
the  same  from  the  time  of  Its  c 
limitation  In  an  action  for  such  Injury  will  run 
from  the  time  when  the  dum  was  built.  Mis- 
souri. K.  A  T.  It.  Co.  T.  Graham,  12  Tei.  Civ. 
App.  54.  33  S.  W.  B7a. 

The  duty  ot  a  railroad  company  so  to  co" 
struct  and  malntnln  Its  culTcrts  across  untun 
vlreuma  as  to  InQlct  no  injury  upon  the  rlpurla 
or  adjacent  owner  of  property  by  otltiIow  Is 
continuing  dnty,  and  each  overflow  c:iaEed  t 
negligence  or  want  of  skill  In  conatractlng  aui 
culverts  Is  an  Independent  wrong  tor  which 
rightful  poseesBor  of  the  lands  overflowed  mt 

,  Co, 

d  unlawful  conatractlon  ac 
maintenance  of  Its  roadway  by  a  railroad  eon 
pany.  so  as  to  obatrnct  Um  flow  of  a  natnral 


stream.  Is  a  conttantng  breach  of  duty,  and 
each  Injury  suffered  by  reason  thereof  conatl- 
lules  a  new  cause  of  action  from  the  date  of 
which  the  statnte  of  limitation  runs,  and  not 
trom  the  time  the  roadway  was  Improperly  con- 
structed. Ohio  A  M.  K.  Co.  V.  Elliott.  34  111. 
App,  589. 

It  IB  no  defense  to  an  action  for  damages  to 
land  from  tbe  overflowing  thereof  by  backwater 
caused  by  the  accumulatloh  of  sand  washing  In- 
to the  stream  from  a  ditch  constructed  by  the 
defendant,  that  Bach  ditch  was  constructed  and 
haA  bwu  used  by  him  ^or  the  i>erIod  necessary 
for   the   acqnlrement   ol   a   prescriptive   right. 


e  the 


verflo* 


than  such  period,  as  prescription  runs,  not  from 
the  time  of  the  digging  of  the  ditch,  but  from 
the  Infringement  of  plalntirs  rights  by  the 
formation  of  the  obstruction.  Konndtree  v- 
Brantley,  34  Ata.  544,  TS  Am.  Dec.  470. 

Continuance  after  a  request  to  abate  a  nlil- 
sance  created  by  the  erection  of  a  mllldam  Is  a 
new  {[round  of  action,  without  resorting  to  Iho 
period  of  time  when  It  was  first  erected.  Lof- 
tln  V.  M'Lemore.  1  Stew.  (Ala.)   133. 

A  railroad  company  acquires  no  DreacrlollTe 
right  t.  


overflow  the  : 


ins 


Btrucled  bridge  upon  Its  right  ot  way  tor  more 
than  twenty  years,  where  leas  than  twenty  yeara 
have  elapsed  since  the  Qoodlug  occurred  which 
first  Invaded  such  owner's  rights,  canaed  by  said 
bridge,  ot  which  time  tbe  cause  of  action  on 
account  thereof  Qrst  accrued.  Sherlock  t.  Louis- 
ville, N.  A.  A  C,  H,  Co.  115  Ind.  22,  17  N,  E.  17J. 

Where  an  Injury  to  crops  and  landa  Is  canaed 
by  the  negligent  construction  of  a  raJlway  em- 
bankment which  arrested  and  held  the  flood 
waters  of  a  natural  stream  on  the  landa.  the 
owner's  cause  of  action  accrues  at  the  dote  of 
the  Injury,  and  not  at  the  date  ot  the  negligent 
construction  of  Che  Improvement.  Chicago,  B. 
A  U.  It.  Co.  V.  Emmert,  C6  Neb.  237,  73  N.  W. 
540. 

The  statute  of  limitations  begins  to  run 
against  nn  action  for  Injuries  from  a  mllldam. 
not  from  the  time  ot  the  erection  of  the  dam, 
but  from  the  time  the  injuries  are  done.  Hemp- 
sted V.  Carglll.  40  Minn,  lis,  48  N.  W.  558. 

The  limitation  period  begins  to  run  agnlnst  an 
action  to  recover  damages  from  a  railway  com- 
pany because  Its  eodiankment  causes  water  to 
overflow  plalnllfTa  land  when  Che  emhankment 
la  completeii,  the  Injury  then  being  complete  i 
ond,  although  the  railroad  company  leaves  an 
opeolng  beneath  the  track  for  the  purpose  of 
permitting  catcle  to  pass  under  1c,  but  not  for  a 
water  way,  tor  which  purpose  It  Is  not  adapted.- 
the  embankment  will  be  considered  as  solid  for 
the  purpoae  of  determining  the  time  from  which 
tbe  statute  of  llmltatlouB  begins  to  run.  Ilalsch 
V.  Keokuk  &  U.  M,  S.  Co.  71  lows,  606*33  N. 
W.  100. 

A  right  to  damagea  for  the  overflow  of  lands. 
caused  by  the  defective  constriction  of  a  cul- 
vert by  a  railroad  company,  accrues  at  the  dale 
ot  the  overflow,  and  not  at  the  time  the  road 
was  built.  Chicago.  R.  I.  &  P.  B.  Co.  v.  Andree- 
sen,  82  Neb,  450.  8T  N.  W.  107. 

In  computing  the  period  required  to  elapse  to 
confer  a  prescriptive  right  to  flood  adjacent 
lands  by  a  mill  pond,  the  time  begins  when  Che 
landa  were  Brsc  overflowed,  not  when  tbe  dam 
was  erected.  Huribnt  v.  Leonard,  Bray  ton 
(Vt.)  202. 

The  cause  of  action  tor  damages  to  crops  and 
land  from  the  backing  of  water  thereon  by  rea- 
son ot  tbe  Iniufflciency  of  a  culvert  In  a  rail- 
road embankment  on  the  railroad  right  ot  Way 
arises  at  the  time  of  such  Injury,  and  not  at  the 
time  of  tbe  construction  of  the  culvert,  so  that 
the  statute  ot  limltatlrais  does  not  begin  to  run 


VXMMOm  SUPMOU  CODBT. 


DDtll  BQch  damage  occiub.  DDlon  Trust  Co.  ▼. 
Cnppr.  2<t  Kan.  754. 

The  Btocate  of  llmlutlons  bcKlni  to  nn,  In 
ca*e  ot  witer  pooded  back  b;  a  railroad  em- 
bankmenC.  from  th«  ttme  the  first  Injor;  Is  «□*• 
talned.  and  not  nccraaarlly  trom  tbe  conalrjc- 
IloQ  ot  tbe  road.  Ridle;  t.  Srnboard  *  K.  I!. 
Co.  118  N.  C.  eoe,  82  U  R.  A.  T08,  2*  8.  E.  '30. 

Where  grawLnK  eropa  ar«  [nlund  by  an  over 
now  wbicb  results  (cotai  (be  nefcllgent  conuUai.-- 
tion  of  lui  emtaankmenl  by  a  railroad  compauy. 
tbe  aUtute  ot  limitDlIons  begins  to  ran.  not  Ii-om 
tbe  time  tbe  embankment  waa  erected,  but  trom 
(be  time  tbe  Injur;  ocmrred.  wbere  It  appeara 
that  Bt  the  time  the  embankment  wai  con- 
■tnjcted  It  waa  uncertain  aa  lo  whether  It  wonid 
canae  adjolulng  land  to  be  OTcrllowed.  St.  Lonla, 
1.  H.  A  8.  R.  Co.  T.  YarboronKh,  UB  Aik.  61S,  20 
«.  W.  S15. 

The  Btatate  of  llmltatlona  doei  not  beidn  to 
rud  sKalnat  a  cause  of  acllon  for  conBtrai:clug  a 
CDlTerl  In  a  rallwsT  roadbed  coo  amall  to  carr? 
off  tbe  water  from  tbe  adjoining  lands,  until  It 
becomea  evident,  bj  ^  atom  suSclent  to  demon- 
strate tbe  fact,  tbat  tbe  cittTert  la  too  amall. 
amiens  r.  CblcaRo,  R.  I.  &  P.  R.  Co.  74  Iowa, 
see.  3S  K.  W.  fi«3. 

A  cause  of  anion  for  OTcrllowIng  landa,  due 
to  a  calTsrt  In  ■  water  coorae  whicb  narrowed 
the  paasaga  In  time  of  fteabet,  accmes  at  the 
time  of  tbe  actnal  Injor;.  not  from  tbe  date  ot 
eonatmvtlnK  the  culvert,  and  Is  not  barred  by 
tbe  atatate  of  llmltstlona  ontll  tbe  lapse  o(  six 
reara.  Delaware  *  E.  Canal  Co.  v.  Wright.  21 
N.  J.  h.  489. 

Although  tbe  canae  of  action  for  overflowing 
tipper  riparian  property  by  water  held  back  by 
a  railroad  culvert  does  not  arise,  ao  a>  to  atart 
tbe  running  of  the  statute  of  llmltatlona.  ant  11 
the  Injur;  la  actually  done,  yet  all  rights  of  ac- 
tion moy  become  barred  when  the  period  has 
elapaed,  since  tbe  drat  Injury  la  done  by  the 
erection,  which  Is  neceaaary  to  eatabllsh  ease- 
menta  In  land.  Buntln  v.  (^itcaao,  B.  I.  A  P. 
R.  Co.  41  Fed.  T44. 

Tbe  defense  of  the  slatnte  ot  limitations  la 
not  available  to  defeat  a  recovery  tor  tbe  flow- 
ing of  that  part  of  tbe  plalntlFa  lands  which 
were  owned  by  tbe  state  until  abortly  Iwfora 
tbe  action  was  tmioght.  Zeldler  *.  Johnaon,  88 
Wis.  33S. 

e.  Venua;  ltidgm«nt. 

A  pompany  wblob  maintain  a,  nnder  atata  aa- 
tborlty.  locks  and  dams  Id  ■  river  for  the  Im^ 
provement  of  navigation,  will  be  enjoined  from 
raising  its  dams  to  such  a  height  aa  to  produce 
conBe<iuetitia]  Injury  Co  a  water-power  company 
located  upon  such  river,  but  within  another 
atate,  by  tbe  dlmlnotlon  of  Its  Bow  ot  water. 
Holyoke  Water  Power  Co.  v.  Connecticut  Blver 
Co.  22  Blatcbf.  131,  20  Fed.  Tl. 

A  ault  win  be  auitalned  In  the  sute  wbere 
the  damages  occur,  where  damages  are  claimed 
by  reason  of  a  dam  erected  acroaa  a  river,  where 
It  Is  tbe  boundary  between  two  states,  and  tbe 
mill  la  situated  In  tbe  other  state.  Woosler  v. 
Great  Falls  Hfg.  Co.  89  Me.  248. 

When  a  stream  flows  through  premises,  and 
la  the  boundary  of  two  counties,  the  court  of 
either  county  has  Jurisdiction  over  a  suit  for 
so  injury  to  the  premises  by  tbe  presence  ot  a 
dun.     Powers  v.  Ames,  t>  Minn.  ITS,  Oil.  184, 

Wbere  a  railway  company  constructed  an  em- 
bankment without  sufflclent  water  waya  on  the 
nortb  side  of  Red  river  In  tbe  Indian  territory. 
It  waa  held  that  tbe  company  waa  liable  fm- 
Injury  to  lands  by  overflow  on  the  south  side  of 
the  liver  and  In  the  state  ot  Texas,  and  that 
the  action  could  be  maintained  In  tbe  coorta  of 
that  atate,  St  Louis  *  B.  F.  R.  Co.  v.  Cralgo, 
10  Tex.  Civ.  App.  £88,  81  8.  W.  SOT. 
59  L.B.  A. 


An  action  on  the  csae  to  recorer  damagea  tot 
a  Oowage  of  land  riluated  In  one  connty,  by  a 
dam  sitnated  ia  another  county,  la  local,  and 
should  be  brought  In  the  connty  wbere  the  In 
Jured  land  lies,  and  not  In  the  connty  wbere  lb» 
dam  doing  tbe  Injury  la  altunted.  Worsted  t. 
Wlnnlplseogee  Lake  Co.  25  N.  H.  525. 

Tbe  nuisance  caused  by  a  dam  flowing  a  cer- 
tain highway  la  Indictable  wbere  such  nulsanrr 
occurs,  although  tbe  dam  which  occasioned  II 
la  entirely  within  another  aUle.  SuCe  v.  Lord. 
16  N.  H.  36T. 

An  action  for  nalssnce  to  lands  by  overflow- 
ing them  with  back  water  from  a  dam  must  be 
tried  In  the  county  where  tbe  landa  lie.  or  tli« 
cause  of  action  arose.  Deacon  v.  Sbreve,  23  N. 
J.  L.  204. 

In  an  action  tor  Injnry  to  a  mill  by  water 
tucked  on  Ita  wheel  tbe  place  of  Injury  la  at  the 
location  ot  tbe  mill,  ao  that  the  venu^  of  tbe 
notion  la  there,  and  not  at  ibe  location  of  the 
dam  which  causes  tbe  Injury.  Thompson  v. 
Crocker,  8  Pick.  S9. 

A  salt  for  sn  Injunction  tn  restrain  tbe 
threatened  Injury  to  real  property  by  tbe  con- 
stractlon  of  a  dsm  which  It  la  alleged  will  re- 
sult In  the  flooding  thereof  la  an  action  for  an 
Injury  to  real  property,  within  Cal.  Civil  Code. 
I.B92,  requiring  actions  for  an  Injury  to  real 
property  to  be  brought  In  the  county  where  the 
subject  ot  the  action  la  allaate.  Drinkhonse  v. 
Spring  Valley  Waterworks,  60  Cal.  SOS.  22  Pac. 
252. 

An  action  for  iDjuty  1 
caused  by  tbe  construction  oi  a  oam  on  s  aurvam 
below  may  be  instituted  In  tbe  coimty  Id  which 
the  dam  Ilea,  although  tbe  Injured  land  Ilea  In 
another  county.  Illgrim  v.  Uellor,  1  III.  App. 
448. 

I  railroad  company  for  In- 
from  tbe  overflow  of  a 
lleged  negligent  couatruc 


I   land   by   flooding 


An  action  agalnat 
Juries  to  real  estatl 
river  caused  by  tbe 


not,  under  the  Nebraska  s 


the   ( 


i    the 


jiight  h 


'.  Brown,  20  Neb. 


Omaha  A  R.  Valley  t 
4B2,  48  N.  W.  80. 

Forannucb.  In  an  action  on  the  case  for  flood- 
ing land  to  the  permanent  loJury  of  tbe  will.  It 
la  eaaentlal  to  show  title,  a  Juatlce  of  tbe  peace 
la  witbont  jurtadlctlOD.  Dlion  v.  Scott.  18  K. 
J.  L.  480 :  Vantyl  v.  Harsh.  S  N.  J.  L.  COT. 

Bat  the  backing  of  wAter  by  a  milldam  orer. 
flowing  lands  and  destroying  rice  crops,  pre- 
venting further  cultivation  and  tending  to  the 
Immediate  annoyance  of  tbe  eltlaens  generally, 
may  tie  at>ated  by  Justices  of  the  peace,  under 
Qa.  Code,  i  4094  (now  4TaO).  providing  for  tbe 
abatement,  by  the  order  ot  two  or  more  Juatlcea 
ot  tbe  peace,  ot  any  nulaance  which  tends  to 
Immediate  annoyance  of  the  eltliens  generally. 
Wetter  *.  Campbell,  60  Ga.  266. 

The  eonrt  should  not  direct  the  removal  of  a 
dam  where  tbe  prayer  of  the  petition  Is  simply 
for  an  Injunction  to  restrain  tbe  flowing  back  of 
waters  upon  complalnant'a  property.  Lnnimery 
V.  Brady,  8  Iowa,  83. 

Tbe  right  ot  a  mlllowner  to  nalntain  a  cer- 
tain dsm  la  rci  /Hdfoals  twtween  tbe  parties  to 
the  anit  after  verdict  and  judgment.  KIlbcITer 
r.  Ilerr,  IT  Serg.  &  R.  S19.  IT  Am.  Dec.  658. 

L'pon  a  conviction  for  the  offense  of  erecting 
and  maintaining  a  dam  constituting  a  nulaance. 
a  judgment  ordering  the  abatement  of  the  nui- 
sance is  Improper,  alnce  tbe  maintenance  and 
continuance  of  a  nulaance  are  dlatlnct  olTenn.'s. 
Uunaon  v.  People.  5  Park  Crim.  Rep.  16. 

Recovery  of  merely  nominal  damages  In  a 
suit  for  prospective  as  well  aa  present  damagea 
to  lund  from  the  erection  ot  a  dam  and  changes 
In  tbe  flow  of  water  canaed  thereby  Is  a  bur  to 
a  sobaequent  action  for  (he  depreclatloB  In  tba 
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tbIdb  of  tb*  Imnd.     Bwinti  t.  Uoller,  2T  111. 
App.  320. 

An  ownar  whow  land  Is  Injund  bj  OTcrflow 
Irom  a  dam  la  eitopped  (rom  dcDjlDK  that  ancb 
dam,  greeted  by  aoother,  la  of  a  permaneDt 
'dunctti',  flvlaf  a  rtsht  sf  action  which  la  en- 
tire aod  can  odI;  Im  laed  on  bj  the  partj  own- 
ing the  land  at  the  time  of  the  Injur/,  where 
be  hai  elected  to  treat  the  lnjary  aa  embracing 
(■roapectlTa,  aa  well  ae  preeent,  damagea,  and 
Jiaa  recorered  a  judgment  tharefar.     /Md. 

If  nominal  flovage  damagea  have  twen  recOT- 
«red  in  a  aalt  eataMlahlDg  the  rlghla  ot  the 
IMirtlea  at  lult.  a  Bobeeqoent  (nit  waj  be  main- 
tained for  the  recovery  of  real  damagea.  Caae- 
twer  T.  Uown,  KS  Pa.  419,  B8  Am.  Dec.  TS6. 

A  claim  for  flowage  damage*  la  "eetabllehed" 
when  the  right  to  hn*e  It  allowed  la  shown. 
Delaware  Dlrialon  Canal  Ca.  t.  McKeen,  D3  Pa. 
J17, 

■  the  groiiDd  of  a  aolt  for  dawaga 
the  eame  aa  that  litigated  In  a  form- 
*r  anil.  It  pertaina  to  rat  JihUooM.  Bockwell  T. 
LangleT,  19  Pa.  [>03. 

When  It  li  ret  ^luHoata  that  a  dam  la  too 
high,  the  owner  la  reiponBlble  for  a  continuance 
of  the  nnlaance. — at  leaat  until  he  makea  a  eub- 
Btantlnl  reduction,  ao  Chat  a  reduction  of  1/SOOO 
ot  nu  loch  cannot  be  held  ■afflclent.  but  la 
merely  fanciful.  Jamea  t.  Bterrett,  4  Pa.  Co. 
Ct.  BM. 

A  Judgment  for  plaintiff  In  an  action  tai 
WTongfiiLIy  throwing  bach  water  apon  hia  mill 
wheel  ta  condualve  In  hia  faior  In  another  ac- 
tion tor  aubaeqnent  lujurlea  from  the  sumo 
cauic.     Meraerean  t.  PearaaJl,  19  N.  Y.  108. 

A  verdict  tor  defendant  in  an  aftlon  far  al- 
leged dnnuge  to  land  by  tbe  backing  of  water 
therew  eaaeed  by  the  eonatructlou  and  main- 
tenance ot  a  mllldam  ia  not  neceaeerlly  cod- 
clualve  upon  the  plaintltt  In  another  action 
broi^ght  therefor,  where  the  mslntenance  of  tbe 
dam,  after  the  flrat  ault,  wlthoot  any  alteratian 
thereat,  may  have  caused  a  change  In  the  eon- 
lUtlou  of  the  channel,  producing  higher  water 
than  before,  or  heavier  ralna  may  have  fallen, 
reaolting  In  damage  ta  plaintiff,  aince  the  com. 
meni.'ecieat  ot  the  former  ault  Jonea  v.  Lav- 
«uder,  G&  Ua.  22B. 

In  an  action  tor  damagea  tor  the  overflowing 
ot  land  by  a  third  dam  conatructed  In  the  aame 
place  aa  two  farmer  dame,  a  Jodgment  for  plaln- 
tm  Id  a  former  action  for  damagea  caused  by 
the  orerdoRlng  ot  the  land  by  the  preceding 
occond  dam  Is  prima  facie  conciuelve  ngalnst 
ilefeodaDt'H  claim  to  a  prescriptive  right  ta 
flverUow  beyond  a  point  agreed  upon  In  a.  writ- 
ten agreement  between  bim  and  a  former  ovraer 
of  the  land,  arising  from  the  maintenance  by 
him  of  back  water  from  the  flrst  dam  to  a  point 
beyond  that  ao  agreed  upon,  unless  the  Judg- 
ment In  such  former  action  was  ooly  for  the 
exccM  of  the  overSow  from  the  second  over  and 
above  that  caused  fay  the  flrat  dam ;  but  It  the 
damage  caused  by  the  third  dam,  whelher  great- 
er or  not  thSD  that  occssioued  by  tbe  Bnt  dam. 
fs  equal  to  tbat  for  which  pialutllC  recovered  In 
the  former  action,  that  Judgment  le  conciUBlve 
aa  to  plalDtlR's  right  to  recover  something  for 
the  overflow  caosed  by  such  third  dam.  Qreea 
T.  Weaver,  03  Oa.  302. 

Allegations  in  an  action  tor  damagea  for  tlie 
aubmerging  of  land  by  bncklng  water  from  a 
mllldam,  that.  In  consequence  at  the  erection 
and  malnteoance  of  the  dam,  certain  described 
land  and  timber  had  been  rendered  wortfalcsa 
and  of  no  value,  "in  all  Co  her  dama«e,  11.000." 
make  such  action  one  for  tbe  recovery  of  Che 
entire  damage  reaulting  therefrom,  which  bsrs 
any  subsequent  action  by  the  aame  plalntllT 
agalnat  the  aame  defendant  for  damage  reaulting 
S9  L.  R.  A. 
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Lanier,  104  Oa.  184.  SO  8.  BL  T41. 

A  former  recovery  of  damagea  by  a  landowner 

for  Injuries  to  bla  land  from  back  water  on  ae- 

connt  of  the  erection  by  a  railroad  company  at 

bridge  over  a  atream  Is  not  a  bar  to  another 

!tlon  for  damages  resulting  to  the  aame  land 

'  a  continuance  ot  Che  nulaance.  where  luch 

Idg*  was  not  built  in  a  reasonably  proper  and 

skilful  manner,  bnt  was  Imperfectly  and  negll. 

gently  eonatmcted.  by  reason  of  which  the  ioaa 

and  Injury  resulted.     Chlcaeo,  B.  4  Q.  R.  Co.  r. 

SchaSer.  124  111.  112,  10  N.  S.  2B9,  Afflrmlng  20 

111.  App.  280. 

A  Judgment  agslnat  a  penon  for  wrongfully 
Qulntalolog  a  dam  so  aa  to  coat  water  upon  an- 
other's property  la  not  conclusive  In  a  subse- 
juent  suit  for  Injuries  occurring  sfter  the  Orvt 
Judgment,  vhere  the  evidence  In  tbe  lattsr  suit 
ihows  that  he  was  not  Che  owner  ot  the  prein- 
aei  on  which  the  nuisance  was  committed  at 
the  time  ot  the  flrst  Judgment,  or  since.   Uansa 

Cowing,  1  Lans.  286. 

A  Judgment  against  the  administrator  of  ana 
who  erected  a  mllldam  so  as  wronstully  to  flow 
upper  riparian  property  la  not  evidence  In  a 
subsequent  snlt  against  vendees  of  tbe  heirs  of 
the  one  who  erected  tbe  dam.  except  to  estsbtlsh 
Its  own  existence  and  the  legal  cousequeocea 
Bowing  therefrom.  Jamlgan  t.  Malra,  1 
'•     leh.  478. 

bere,  by  Judgnenta  at  law  and  a  decree  In 
chancery,  obtained  agalnat  the  tamer  owner  ot 
a  mllldam,  Che  overflow  of  such  mllldam  on  Cba 
lands  of  an  owner  above  waa  eetabllabed  aa  a 
nuisance,  and  such  mllldom  whb  ordered  cut 
down  to  a  certain  hBlghc,and  It  was  atterwarda 
Bold  to  a  party  who  recDUStmctad  (he  same  and 
railed  Ita  height  above  Chat  allowed  In  said  de- 
cree ot  court,  his  grantee,  by  reoeon  ot  bla  re- 
lation aa  a  privy  In  estaCe,  Is  bound  by  the  facta 
found  In  sncb  Judgments  and  decree,  and  can- 
not set  up  the  claim  that  by  reason  of  such 
iBtructlon,  a  new  nnlaance  would  have  to  ha 
eatabllehed.     Vaugtm  v.  Law,  1  Ilumph.  123. 

It  la  no  defense  to  an  actloo  at  law  tor  dam- 
agea caused  to  adjacent  property  by  overflow 
from  a  mllldam.  that  a  decree  In  chancery  waa 
previously  enCered  dismissing  a  bill  flled  by  Cba 
same  party  against  the  same  defendant,  Co  per- 
petually enjoin,  as  a  nuisance,  the  overflow  tor 
which  damages  are  claimed  In  such  ault  at  law. 
Coulter  V.  Davie,  13  Lea,  451. 

A  Judgment  In  a  Justice's  court  as  to  liabil- 
ity for  overflowing  land  by  the  erection  of  a 
dam  Is,  until  reversed,  conclusive  between  tbe 
parties  In  a  aubsequeut  suit  In  the  supreme 
court.     Boyer  v.  Schofleld,  2  Keyes.  028. 

Damages  for  obstructing  the  Sow  of  water 
from  n  mill  by  backwater'cnused  by  the  un- 
UiUIborlied  raising  ot  the  belebt  ot  a  lower  dam, 
sod  a  Judgment  abating  so  much  ot  tbe  dnm 
fls  caused  the  unlawful  ovcrtlow,  may.  properly 
be  allowed  In  tha  same  action.  WlllUmeon  v. 
YlngllDB,  03  Ind.  42. 

A  decree  completely  abating  a  dam  is  proper, 
although  Its  partial  removal  would  prevent  the 
Gowlng  of  complainant's  lands,  when,  It  re- 
duced. It  would  become  a  uselesa  obacruclion  to 
the  natural  flow  ot  the  stresm.  and  create  a 
pool  detrimental  Co  the  bealth  of  the  neighbor- 
hood.    Treat  v.   Bates.   27   MIcb,   390. 

Where  a  dam  wrongfully  flowa  water  bach 
upon  tbe  upper  proprietor,  a  Judgment  li  proper 
dl recline  the  lowering  ot  tbe  dam  aulflclent  to 
avoid  that  result.  Rothery  v.  New  York  Rub- 
ber Co.  BO  N.  Y,  80,  Afflrmlng  24  Hun,  172. 

The  owners  of  a  mining  claim  In  the  bed  of  a 
river,  the  watere  of  wblcb  have  been  diverted 
therefrom  by  means  of  a  race  tor  tha  purposa 
of  working  such  claim,  an  entitled  to  a  dacraa 
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ordertDg  t  dlmloDtlon  of  >  dam  erectrd  below 
their  cJalm  lubKqueDt  to  the  eatabLlabment 
thereor,  or,  It  ueoraurj,  to  an  entire  abatement. 
Uunsa;  v.  Chandler.  3  Cal.  90. 

A  recoTer;  ot  (Jamaeea  for  tbe  negligent 
Daodlng  ot  land  will  b«  coDduslTe  of  the  right 
to  recover  for  Babae<|nent  Injuries  fram  the 
■ame  oause.  Plate  t.  New  York  C.  R.  Co.  3T 
N.  T.  472. 

A  recovery  In  a  mlt  for  damagea  to  rropi 
■Dd  land  by  renion  of  an  OTertlow  cauaed  bj 
the  deCectlTe  embankment  of  the  defendanr  rail- 
road comiWDy  during  a  heavy  rain  la  a  bar  to 
a  aubaequent  suit  tor  the  recovery  o(  damagea 
for  Injury  to  a  put  of  the  same  tract  of  land 
and  other  properly  thereon  caiiacd  by  an  over- 
Qow  during  a  freshet  which  occurred  during 
the  pendency  of  the  former  salt,  although  It 
appears  that  the  embankment  ot  the  railroad 
company  does  Dot  neceasarlly  cause  OTerflow  of 
auch  lands,  but  that  overflowa  occur  only  In 
event  o(  very  heavy  ralDs  and  high  water. 
Teiaa  A  P.  R.  Co.  v.  Long,  1  Tei.  App.  Civ.  Caa. 
(White  &  W.j    I  SOB  p.  281. 

A  aabaeQuent  wrongful  llowlag  of  another's 
land  raises  a.  new  muse  ot  action.  Texas  &  P. 
R.  Co.  V.  U'Ushoney.  24  Tex.  av.  App.  631,  60 
&  W.  B02. 

A  aatlatactlon  given  by  one  In  poaseaaloQ  ot 
land  nnder  a  lease,  tor  flooding  the  land  and 
destroying  the  treea,  doea  not  bar  an  action  by 
the  owner  ot  the  reversion.  Bedlngtold  t.  On- 
slow. 3  Lev.  2oe. 

Damagea  having  been  recovered  for  the  main- 
tenance ot  a  dam  higher  than  It  ought  to  be, 
they  cannot  be  recovered  for  a  contlnnnnce  ot 
the  nuisance.  If  It  baa  been  reduced  to  Its  law- 
ful height,  hon'ever  slight  that  reduction  may 
have  been.     James  v.  Sterrett,  18T  Vt.  234,  20 

It  a  mill  owner  baa  a  preai-rlptlve  right  ot 
flowsge  without  payment  of  damagea,  the  Judg- 
ment of  a  court  of  record  will  he  as  eltectaal 
to  devest  him  of  that  right  when  his  case  has 
been  submitted  to  arbitration  ua  a  deed  of  con- 
TeysDCc  and  Is  then  a  rci  futltoata,  Uersey  v, 
Packard,  SO  Me.  3U3. 

Injuries  arislog  after  an  arbitration  ot  the 
amount  to  be  paid  for  [he  overflow  ot  land  by 
a  dam  may  be  the  subject  of  a  subsequent  ac- 
tion,   rhllllpa  V.  Terry,  3  Keyes,  313. 

An  award  by  arttltratora  ot  damages  for  orer- 
flowlng  lands  Is  not  wholly  void  tor  Including 
claims  previously  adjudicated,  when  these  can 
be  readily  separated,  but  It  will  be  enforced 
for  so  much  thereof  as  Is  good.  Hoagland  v. 
Veghte.  23  N.  J.  L.  83. 

Ad  award  of  aj-bltrators.  to  whom,  pending 
an  action  for  damages  resulting  tram  the  over- 
flowing ot  land  caused  by  a  mllldam,  the  ques- 
tion ot  the  height  of  the  dam  Is  submitted, 
which  stDtea  that  they  proceeded  to  measure 
the  dnm  and  found  It  tu  be  ''4  feet  4  Inches  from 
the  battoDl  ot  the  river  to  the  top  of  the  dam 
un  the  eaat  side  ot  the  river, "  will  be  set  aside 
for  want  ot  certainly  In  regard  to  the  meai 
ment  ot  the  dam.  Stanford  V.  Treadwell 
Gb.  725. 

An  award  of  arbitrators  on  the  queatloa  ot 
overflowing  lands  by  a  mllldam,  that  the  owner 
ot  the  dam  pay  to  the  owner  of  the  land  a  specl- 
fled  sum  aooually  "for  each  year  he  keeps  his 
mllldam  Dp  to  a  certain  point  Indicated  by  the 
urhltrators  to  a  certain  stump,"  Includes  the 
right  ot  the  dam  owner  to  raise  the  water  to 
the  height  so  Indicated  by  ihem.  BItton  v. 
Curelon,  72  Ga.  207. 

An  award  made  by  arbitrators  appointed  In 
pursuance  ot  a  written  agreement  between  two 
mllldam  owners  to  determine  whether  the  lower 
dam.  by  caualiig  backwater,  abstracted  the  op- 
6S  L.  R.  A. 


ons  of  the  other  mill,  and,  U  so,  whst 
int  of  damages  such  owner  has  snatalned. 
siLd  how  much  the  dam  should  be  lowered  to 
prevent  the  obstruction  In  future.  Is  void  and 
unenforceable,  where,  although  deflnlte  and  nif- 
ficlent  as  to  the  amoont  of  damages  awarded.  It 
Is  uncertain  and  Indeflnlte  In  that  port  ot  tt* 
award  requiring  the  dam  to  be  taken  down  so 
that  the  quantity  ot  bead  of  water  sbove  It 
shall  be  reduced  11  Inches  lower  than  it  was 
on  the  particular  day  the  pivmlsea  were  ex- 
amined.    UeI>onald  v.  Bacon,  *  111.  42a. 

f.  Damage*. 
The  damages  to  be  recovered  for  tbe  dammtag 
back  of  water  depend,  not  only  on  the  kind  ot 
action  brought. — thai  Is,  whether  It  Is  for  tem- 
porary or  permanent  damages, — but  also  upm 
the  character  of  the  nulaance,-— whether  It  Is 
of  a  permanent  nature  or  only  temporarr. 

^or  |ieniHiii«iit  obttructloit. 
There  la  a  West  Virginia  case  which  holds 
that  where  the  power  of  a  mill  owner  la  de- 
stroyed by  the  wrongful  construction  ot  a  dam 
below  his  mill  which  backs  the  water,  the  dam- 
age suslolned  by  him  Is  permanent,  and  a  re- 
covery of  damage  confers  a  licence  on  the  de- 
fendant  to  coDtlnue  the  cause  Indeflnltely: 
and,  In  estimating  the  damagea,  the  valoe  ot 
the  water  power  ot  the  plalntllt  must  ' 
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castoned  to  the  milt  by  reason  of  the  perma- 
nent loss  of  the  power.  Miller  v.  Bhenandoab 
Pnlp  Co.  38  W.  Va.  ESS.  18  S.  B.  740. 

That  rule  can  hardly  be  ot  universal  applica- 
tion, because.  If  the  dam  Is  wrongful.  It  cer- 
tainly la  not  permanent,  unless  the  upper  owner 
chooses  to  treflt  It  so.  or  unless  reasons  of  pub- 
lic policy  require  It  to  be  held  to  be  permanent. 
In  other  esses  the  fact  that  It  la  wrongful  shows 
that  It  Is  abatable,  and  therefore  temporary, 
and  that  damages  should  bs  awarded  aa  In  other 
cases  ot  temporary  Injuries. 

Although     an     embankment    obstructing    the 

person  Injured  by  the  overflow  la  not  compelled. 

tlon,  where  the  overflow  la  not  permnnent,  but 
occurs  annaally ;  and  successive  actions  may  be 
maintained  tor  Injuries  to  crops.  The  test 
seems  to  be.  not  the  permanency  of  the  obstruc- 
tion, but  the  permanency  and  certainties  ot 
the  Injuries  Inflicted  by  It.  HcKee  v.  St.  Lonla. 
K.  &  N.  n*.  R.  Co.  «e  Ho.  App.  IT4. 

When  a  water  course  la  obatructed  by  ■  rail- 
road embankment,  a  riparian  proprietor  Is  en- 
titled to  hsve  permSDent  damages  assessed  In 
the  absence  ot  an  undertaking  by  the  railroad 
corporation  to  restore  the  water  to  Its  original 
course.  Arthur  t.  Grand  Trunk  R.  Co.  22  Ont. 
App.  Rep,  89, 

Where  damage  Is  caused  to  land  by  overflow 

bank  ment  by  a  railroad  company,  the  proper 
measure  ot  damage  Is  the  dllTerence  between  the 
actual  value  of  the  laud  at  the  time  the  work 
waa  completed,  supposing  the  consequences  to 
be  known,  and  the  value  ot  the  land  In  ease  the 
overflow  was  Incresaed  by  the  coostructlOD  of 
the  embsnkment.  St.  Louis.  I.  M.  A  8.  B.  CO. 
V.  Morris,  3S  Ark.  622. 

The  measure  of  damages.  If  any  are  allow- 
able, to  property  affected  by  It.  tor  the  erection 
of  a  permanent  dam.  Is  the  difference  between 
the  value  of  the  property  before  and  after  the 
erection.  Kentucky  Lumber  Co.  v.  King.  23  Ky. 
L,  Kep.  1422.  69  8.  W.  168. 
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I    of 
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rerDowlDB  plitDtllTa  land  and  otulructlilK  bis 
:Bicr1ptlve  rlRht  of  way  by  water  cast  upon  It 
I  erecting  h  dam  la  the  vaJne  at  the  land  aub- 
ereed.   and    the   depreclallaa   In   the  value  ot 

linder  by  the  deBtructlon  of  the  road. 

^UBlin,  20  Tei.  Cly.  App.  Be.  48  8.  W. 


sultlos  from  the  original  t 
Bue  for  the  amount  of  BU<^h  Injury  as  he  sufTera 
from  Its  contlDoance.  Chicago.  I).  &  Q.  B.  Co. 
y.  SchalTer,  124  111.  112.  18  N.  E.  23B. 


Hail 
£3. 

Where  a  dam  l>  constructed  which  caniea 
plalQtlira  property  to  be  permanently  over- 
flowed, the  meaRure  of  damage  la  Che  dlFTerenee 
In  the  value  ot  the  property  at  the  time  the 
dnmagea  were  InBlcted  and  lt»  yalne  before  that 
time  Itowe  y.  Sheaaadoah  Palp  Co.  42  W.  Va. 
BBl,  28  S.  B.  820. 

The  owner  ot  land  Injured  bj  ttae  overflow 
ol  water  thereon  from  a  Htream,  canied  by  the 
mannpr  In  wbleh  a  r«llro&d  company  baa  con- 
Btructed  its  roadway  over  the  aame.  may  re- 
cover damages  from  aoch  railroad  company  for 
past  and  future  tnjary  to  tbo  land  In  one  ault, 
aa  for  a  permanent  nalaanca,  and  sucb  recovery 
la  a  bar  to  all  future  actlona.  The  meaaure  of 
damages  Id  anch  case  will  be  the  depreciation  la 
the  market  value  of  the  land,  accruing  from  the 
conatmetlon  at  the  road  In  anch  a  manner  aa 
to  cauae  the  overflow.  Kankakee  ft  S-  B.  Co. 
T.  tlorau,  IBl  111.  28S,  23  N.  E.  621. 

Where  a  dam  cauaed  a  permanent  Injury  to 
land  by  overflowing  It,  tbe  resulting  deprerla- 
tion  In  the  vaJae  of  the  land  la  the  proper  meas- 
ure of  damagea.  MlBSonrl,  K.  ft  T,  H.  Co.  v. 
Graham,  12  Tei.  ClT.  App.  04.  S3  S.  W.  B76. 

Where  the  Injury  to  land  by  overflow  result- 
ing from  the  erection  of  a  dam  by  a   railway 
company  la  permanent  and  continuous,  the  dai 
•fes  therefor  muat  be  estlmaled  on  the  mark 
T&lne  ot  the  land  at  the  time  the  dam  was  co 
■ttucted,  and  not  at  the  date  ot  trial.     IIHd. 
Where   land   la   Injured   by   an  overflow,   tl 
neastire  ol  damage  la  tbe  dliference  between  the 
marSet  value  Immediately  before  and  li 
«t«ly  after  the  Injury,  and  not  the  dilCere 
tween  the  value  at  any  time  before  the  Injury 
and  at  any  time  thereafter  up  "         " 

trial.     Texas  Trunk   R.   Co.    v. 
App.  Civ.   Caa.    (White  ft   W.)    I   44B,   p.   201  i 
Texas  C.  K.  Co.  v.  Clifton,  2  Tex.  .■         "'      "   " 
(WlUson)  I  489,  p.  433:  St.  Loull 
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'.  708. 
arable  by  a 


1   action 


for   Injury 


ot   dnmages    la   the   dlf- 
.CBbetween  (he  valae  ot  tbe  property  Juat 
e   and  Immediately  after  the  injury,   does 
ipplj  where  the  Injury  results  from  the  con- 
ation of  a  dam  can b log  the  water  to  flow 
back  on  tbe  Injured  property,  aa  the  nulsfinc* 
I  not  permanent,  bat  may  be  aubaequenlly  re- 
loved,  or.  If  not  removed,  another  action  may 
e  maintained  tor  tbe  aubaequent  damajjea ;   In 
II ch  caaea  the  measura  of  damagea  conalBts  of 
lie   loss   auatalned  In    the   rental  value  of   th« 
roperty   flown    to    the   time   of  the  conuncDce- 
lent  of  the  action.     Plnney  T.  Berry,  81  Ho. 
aSD. 

Where  the  raoao  ot  Injury  to  rea.lty  by  water 
ay  be  remedied  or  removed  by  the  expenditure 
labor  or  money.  It  will  not  be   regarded  aa 


^medial 


action 


r  a  negligent  Injury  b 
the  measure  of  damages  will  be  the  actual  dam- 
ilalned  at  the  time  of  bringing  the  ac 
tlon,  and  not  the  permanent  depreciation  of  the 
of  the  realty  In  consequence  ot  the  In- 
Jury.  Nasbvltla  v.  Comar,  88  Tenn.  415,  T  L. 
R.  A.  485,  12  a.  W.  I02T. 

Damagea,  past  and  proapeetlve,  may  not  bs 
recovered  In  an  action  agalnat  a  railroad  com- 
pany tor  overflow  cauaed  by  the  negligent  con- 
Btructlon  ot  Its  roadbed  ecroas  a  stream  with 
an  InsulHclent  culvert :  recovery  may  be  had 
only  for  tbe  damages  which  have  been  sustained 
up  to  tbe  time  of  the  commencement  of  the  ac- 
tion.    Cleveland.  C.  C.  A  St.  L.  B.  Co.  V.  Kllna 


Whe 


a  raliro 
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meaaure  ot  damages 

chaser  of  land  overflowed  by 
of  hiB  purchaa*,  tbe  right  to  flow  which  is  not 
acquired  until  after  hla  purchase,  la  the  value 
Of  the  land  ao  overflowed  and  the  depreciation 
In  valoo  of  his  remaining  lands  by  reason 
thereof,  to  be  nasesscd  aa  of  the  time  of  Buch 
liurchaae,  with  interest  on  the  amoi 
from  that  date  to  tbe  day  ot  trli 
Bub  Icon  Hydraulic  Co.  27  Wla  4u3. 

The  meaaure  ot  flowage  damages  Is  tbe  dif- 
ference lietwccn  what  the  property  would  have 
sold  tor  as  affected  by  the  Injury  and  what  it 
would  have  brought  unaffected  by  anch  injury, 
•t  the  time  the  Injury  waa  aacertalnable  and 
4ne.  The  compenaatlon  Is  to  be  prospective  as 
well  as  retrospective,  but  to  be  estimated  with 
reference  to  the  time  when  the  Injary  was  com- 
mitted. Schoylklll  Nav.  Co.  v.  Farr,  4  Watts 
A  8.  362. 

In  an  action  agaJnat  a  railroad  company  for 
damages  to  land  from  backwater  cauaed  by 
the  imperfect  and  negligent  construction  ot 
bridge  over  a  stream,  wbereby  the  tree  passage 
Ot  the  water  Is  obstructed,  the  party  wboi 
property  I*  damaged  is  not  bound  to  naaum 
that  tbe  structure  will  be  a  permonent  one.  and 
therefore  sue  for  all  damages  tor  past  and  fu- 
ture Injury  to  his  land ;  but  be  has  the  right  to 
regard  Che  nuisance  as  of  a  transient  char 
■nd,    Instead   of   bringing   —   --•i—    r- 


company  ci 

ind  falls  to  provide  a 
e  water  to  paaa  through,  and 
rflowed.  In  the  absence  of  an 
the  measure  of  damage  Is 

value  of  the  land  which  had  ai 
the  anlt  was  brought,  and  not 
-  tbe  land.  Kanaaa  City,  r 
Cook,  5"       ■  "    " 


clent  cnlvert  for  ■ 
land  Is  thereby  o' 


.U.  ft  8.  R.  ( 
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led  at  the  time 
e  salable  vatne 
^.  ft  M.  R.  Co. 

r,  21  8.  W.  1068 ;  St.  Loula, 


V.  I.yman,  BT  Ark.  G13,  '• 


)  tbe  value  at  his  property  re-    road,  the  m 


When  damage  from  unlawful  Hooding  la  da* 
that  may  be  removed,  tbe  measure 
Is  the  difference  in  productivity  be- 

tei-  tbe  flooding.     Adams  v.  Durham 

ft  N.  U.  Co.  110  N.  C.  S2B,  14  B.  E.  8B7. 

An  Injury  to  real  estate  by  the  overflow  of 
water,  which  la  not  neceaaarlly  permanent,  may 
be  eatlmated  for  each  year  ot  tbe  overflow  by 
ascertaining  the  difference  between  the  fair 
market  value  ot  the  land  Immediately  beton 
and  Immediately  after  the  Injury  In  ,each  year. 
SuUena  v.  Chicago.  R.  I.  ft  P.  B.  Co.  Tl  Iowa, 
BoO.  38  N.  W.  B4B. 

Compensatory  damages  are  enougb.  In  tha 
absence  of  malice  or  aggravating  clrcam- 
Btances,  tor  it  cannot  fairly  b«  preaumed  that  a 
dam  win  be  continued  at  an  unlawful  height 
and  continue  a  nuisance  In  tbe  face  of  a  Ju- 
dicial decision  conclualvely  Dilng  ita  character. 

compelled  to  do  it  In  a  second  action  by  a  ver- 
dict for  punitive  damages.  McCoy  v.  Danley, 
20  Pa.  8B,  67  Am.  Dec.  680. 

In  an  action  against  a  railroad  company  to 
recover  damages  caused  by  an  overflow  which 
resulted  from  tbe  negligent  canatructlon  ot  Ita 


re  ot  damage  i«  the  Injury  which 
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tbe  [and  and  the  propert;  tbereon  gnitaln  from 
Uie  buccbbbItc  overflowa  wbea  tbey  occar.  irher* 
It  apimira  chat  the  reialt  or  the  overflow  la  not 
-to  take  a  port  ot  or  ettecl  a  change  In.  the 
realty  Itself,  aod  not  the  dirfei 


le  of  tl 


land  a 


c  tbe  time  o( 


the  building  ol  the  road,  and  tl 
tbe  same  after  the  Injury  was  dooe.  Gull,  C, 
4  a.  F.  a.  Co.  T.  Helsler.  02  Tei.  B93  :  OaJves- 
tOD.  li.  A  8.  A.  R.  Co.  T.  Talt.  63  Tex.  223 1 
UatTestoo.  H.  A  B.  A..  R.  Co.  T.  Seymour,  03 
Tei.  34T :  Bablne  ft  E.  T.  R.  Co.  T.  Johnson,  60 
Tei.  380  ;  (Jreen  t.  Taylor.  B.  *  H.  B.  Co.  7B 
Tei.  BM,  IS  B.  W.  BBS :  Unit,  C.  A  8.  F.  R.  Co. 
T.  Hepner,  B3  Tex.  130,  IB  B.  W.  441. 

A  landowner  haa  a  right,  la  an  action  against 
a  railroad  company  tor  datDagea  to  his  crops  by 
overflow  caused  by  the  negligent  and  Improper 
nsonner  In  which  the  company  had  coustructed 
Its  Tondway  over  a  natural  slresm.  to  regard 
tbe  nuisance  aa  of  a  transient  character,  and 
need  not  have  ell  his  danugee.  both  preseut  and 

k  T.  H.  R.  Co.  V.  BrowD,  34  111.  App.  652. 

Dajnages  caused  by  backwater  tnxn  a  mlll- 
.  dam  can  bs  rccorered  only  up  to  the  tima  of 
commencing  action,  and  not  np  to  the  time  of 
trial.     JoDC)  T.  Lavender,  5S  Oa.  228. 

Damages  for  a  continuing  trespass  by  over- 
flowlng  laud  are  limited  to  those  wblcli  bare 
aecnird  belote  the  actlgn  Is  commenced,  and 
loss  or  damages  accruing  after  nctlon  brought 
cannot  be  recovered  therein :  but  a  new  right  of 
action  is  given  for  lucb  damages  so  flowing  from 
the  coDllauance  of  the  trespass.  Savannah  & 
O.  Canal  Co.  v.  BouniQln,  61  Ga.  ST8. 

Tbe  damages  reoiverable  by  one  tn  poasesalon 
et  s  mill  and  dam  for  Injury  to  It  by  backwatsr 
from  a  lower  dam  Is  the  a  etna  I  Injury  to  tbe 
use  of  the  mill  suEtered  by  btm  up  to  the  bring- 
ing of  the  suit.  Warring  v.  Martin,  Wrigbt 
(Ohio)    3£0. 

Where  the  obstractlon  to  a  atream  had  been 
waahed  away  previous  to  th«  commencement 
of  an  action  to  recover  damages  for  the  obstmc- 
tlon,  damages  tor  Injury  Inflicted  by  rebuilding 
It  during  the  pendency  of  the  action  cannt 
recovered,  for  the  i^ason  that  where  the 
sance  la  temporary,  and  haa  been  or  may  b 
moved,  only  aucb  damages  as  seemed  previous 
to  the  InstltatloQ  of  the  action  can  be  aasesaed. 
UudsoD  V.  Burk.  «8  Mo.  App.  314. 

The  measure  of  damage  for  wrongfully  flow- 
ing land  by  constnictlag  a  dam  Is  limited  to  the 
Injury  actnally  auatalned  at  the  commencement 
of  the  salt.  Brown  v.  Chicago  A  A.  B.  Co.  80 
Ifo.  4ST. 

One  suing  for  injuries  to  land  and  crops 
cBuaed  by  the  forms  Hon  o(  a  bar  In  a  stream 
raised  by  a  marble  company's  discharging  sand 
therein,  la  entitled  to  recover  all  tbe  damages 
resulcing  from  unlawtol  seta  committed  before 
■nit,  although  some  of  the  consequences  did  not 
become  apparent  until  afterwards.  Goodrich 
T.  Itorset.Marble  Co.  dO  Vt.  280,  13  Ati.  630. 

The  measure  of  damages  for  a  continuing 
tre^HBB  by  tbe  flowing  of  water  back  upon 
pialDtlR'a  land  Is  limited  to  the  time  of  brtng- 
Ing  the  anlt.     Close  v.  Bamm,  27  Iowa,  SOS. 

In  a  suit  to  recover  damages  by  Bowage  of 
lands,  plalnttfr  can  only  recover  for  Injuries 
actually  sustained  before  suit  brought,  and  siicb 
recovery  will  not  bar  a  future  action  for  dam- 
ages accruing  nfter  suit  hronght  bat  before  ver- 
dict rendered.     Cobb  t.   Bmllh,  38  Wis.  21. 

Damages  for  Injuries  caused  by  overflow  of 
land  by  the  wrongful  erection  ot  a  mllldam  can 
be  recovered  only  to  the  time  ot  the  Issuance  gf 
the  writ,  not  to  the  time  ot  filing  tbe  deelsra- 
tlon.     Langford  V.  Owsley,  2  Bibb,  BID,  4  Am. 
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damages.  Is  not  limited  to  those  Inflicted  prior 
to  the  commpncement  of  the  suit,  as  In  an  action 
at  law.  but  may  assess  those  tbat  accme  during 
tbe  pendency  ot  the  iult.  Lamar  v.  Charlotte 
&  S.  C.  R.  Co.  10  3.  C.  N.  S.  476. 

Flalutlff  In  an  action  for  damages  by  tbe 
overflowlpg  of  land  by  backwater  la  entitled 
to  recover  for  any  damages  Buffered,  even  after 
inlt  brought.  If  they  are  tbe  natural  and  nec- 
easary  resnlla  of  the  acts  done  prior  thereto. 
Baltimore  v.  Merryman,  86  Hd.  584,  80  AtL  08. 


Intum  (i 


A  covenant  tn  a  deed  giving  the  right  to  erect 
a  milldam  on  a  cnek.  that  the  water  ahall  not 
be  raised  ao  as  to  damage  certain  laud.  and. 
II  raised  In  tbe  winter,  sbal]  be  taken  off  In 
time  for  the  crop  In  the  firing,  contemplate* 
actual  damages  only ;  and  plalntllTs  recovery 
should  be  reatricted  accordingly,  unicra  tbe  In- 
Jury  complained  of  Is  a  failure  to  take  off  th» 
water  tn  tbe  ^rlng  In  time  (or  tbe  crop.  In 
which  case  be  would  be  entitled  to  nominal 
damages  In  vindication  ot  bis  right,  thongb  ii» 
actual  damage  was  •nstalned.  Oreen  v.  Weaver. 
S3  Qo.  S02. 

In  an  action  to  recover  damagea  for  injury 
caused  by  an  overflow  ot  land  and  crops,  ths 

crops  on  auch  portions  of  tbe  land  as  were 
rented  to  tenants  who  liad  paid  their  rent.  Bt. 
Loula,  A.  A  T.  R.  Co.  T.  Trigg,  03  Ark.  536,  40 
8.  W.  670. 

Where  crops  are  Injared  by  an  overflow  of 
land  SB  a  result  of  the  negligent  couatructloa 
of  a  railroad,  tbe  owner  of  the  land  can  recover, 
as  dsmugeB  against  the  railroad  company,  only 
tbe  value  of  bis  Inlereat  in  his  crops  which  werv 
raised  by  hia  tenants  on  sharea.  Texas  A  P.  B- 
Co.  V.  Saunders,  4  Tex.  App.  Civ.  Caa.  (Will*on> 
i  304,  p.  628,  18  B.  W.  T03. 

When  one's  crop  has  been  destroyed  by  orer- 
flow  eaoaed  by  the  Improper  construction  ot  a 
railway,  tbe  Injured  party.  a«  tar  as  money  can 
do  BO,  ougbt  to  be  put  In  the  same  condition  that 
he  would  have  hem  had  the  tort  not  tieen  com- 
mitted: aod  Interest  upon  tbe  value  of  the  crop 
so  destroyed,  from  date  of  Its  destruction,  Is 
aa  necessary  as  the  value  Itself.  Golf,  CAS. 
F.  R.  Co.  V.  Qolllday,  6fi  Tex.  G12. 

The  measure  ot  damages  for  tha  deatmctloo 
of  growing  crops  by  overflowing  them  wltb 
watac  Is  tbeir  value  Id  the'r  condition  at  thv 
time  of  tbe  Injury.  Lommeland  v.  St.  Paul, 
M.  A  U.  B.  Co.  35  Mhin.  412,  29  H.  W.  119. 

The  measure  of  damages  for  Injury  to,  or 
destruction  of.  growti^  crops  from  tbe  flooding 
ot  land  Is  tbe  valne  of  tb*  aame  at  the  dnw 
they  were  InJ tired  or  destroyed.  St.  Loula 
Merchants'  Bridge  Terminal  R.  Co.  v.  Pepper,  84 
111.  App.  118. 

Where  a  crop  Is  Injured  or  destroyed  by  so 
overflow.  Che  measure  of  damagea  Is  the  actual 
value  of  the  crop  which  was  liijured  or  destroyed 
at  tbe  time  of  such  Injury  or  destruction,  with 
legal  Intereat  npoo  tbe  amount  from  that  dale. 
Texas  A  St.  L.  R.  Co.  v.  Beld,  1  Tei.  App.  Civ. 
Caa.  (White  &  W.)  1  255,  p.  120;  at.  Loula,  I. 
U.  A  B.  R.  Co.  V.  Yarboroagh,  DS  Ark.  013,  2» 
S.  W.  51fi  ;  SL  Loula  I.  M.  A  B.  B.  Co.  v.  Ly- 
man, 5T  Ark.  513,  22  8.  W.  170. 

In  on  action  tor  Injury  to  an  owner's  crop* 
by  sn  overflow,  the  value  thereof,  If  not  np  wbea 
destroyed,  mast  be  estimated  upon  the  basli  of 
rental  valne  and  coat  ot  seed  and  labor ;  bat 
when  the  crop  Is  more  or  less  matured,  its  vslos 
when  destroyed  conatitntes  the  measnrs  at  dan)- 


Atebt  t.  Tebhoht  EuiriRio  Oo. 


>■«•■    Ohio  A  H.  R.  Co.  T.  Hnetiel,  41  ni.  App. 
108. 

Wb«r*  groiTliiK  crop*  ara  lajared  b;  an  over- 
flow, the  eorrect  erElcrlon  for  aicertalDlUE  tbe 
value  of  auch  croiw  al  anj  period  ol  tbeir  exlal- 
eoce  It  to  prove  what  the  crops  were  worth  at 
or  near  lbs  place  they  were  grown  when  ma- 
tured, and  to  make  proper  eitimates  and  allow- 
ancea,  from  aacertalned  or  aacertalnabte  Cacti, 
for  the  coDtlhgenclea  and  expeoiee  attending  the 
farther  culllvitloD  and  care  ot  the  crops.  Gnlf, 
C.  &  S.  >^.  R.  Co.  V.  UcOowan,  73  Tex.  8SB,  11 
8.  W.  S3S. 

The  tueaiure  of  damagea  for  the  deatractlon 
ot  an  ungetbered  crop  ol  produce  aa  the  remit 
o(  an  overflow  caused  by  the  deteetlve  eonatruc- 
tloD  of  a  railroad  Is  (he  value  of  the  crop  as  It 
Btood  on  the  gTound  and  at  the  place  where  tt 
waa  denroyed,  and  not  the  market  value  ot  the 
crop  after  It  was  gathered  and  conveyed  to  mar- 
ket. Bablne  *  B.  T.  B.  Co.  V.  amlth,  78  Tax  1, 
11  8.  W.  123. 

The  measure  of  damaBes  bi,b1biC  a  lallwar 
company  for  the  destruction  of  growing  crops 
and  land  Injnred  or  destroyed  by  overflow  caused 
by  the  defective  constmctlon  of  a  railroad 
track  Is  the  market  value  of  the  dertroyed  crop 
at  the  time  It  waa  destroyed,  and  the  Injnr}  to 
the  land  caased  by  the  overflow.  Qulf,  C.  k 
B.  F.  B.  Co.  V.  Fool,  70  Tei.  713.  S  8.  W.  03B. 

The  measure  of  damages  for  Che  deitractlon 
et  crops  by  flooding  Is  the  value  of  the  crc^a 
when  destroyed,  wltb  the  right  to  the  owner  to 
mature  aod  harvest  them.  In  estimating  wblcb  It 
Is  proper  for  the  Jury  to  take  Into  consideration 
the  fact  that  the  land  was  very  fertile  and  pro- 
ductive, and  had  produced  for  a  series  of  years 
crops  which  vrare  larger  and  brought  better 
prices  than  the  average.  Kconomy  Light  A  P. 
Co.  V.  Cutting.  19  III.  App.  422. 

In  case  of  Injury  to  growing  crops  by  water 
thrown  upon  the  land  by  another's  aegUgeDce, 
the  measure  of  dsmsges  Is  the  difference  be- 
tween the  value  of  tbe  premises  ImmedlaCety 
before  the  overflow  and  tbe  value  of  the  same 
Immediately  thereafter,  tbe  growing  crops  being 
■  regarded  Oa  part  ot  tbe  realty,  snd  not  the  es- 
timated value  of  tbe  crops  destroyed.  Drake 
V.  Chicago.  R.  I.  &  P.  R.  Co.  63  Iowa,  302,  QD 
Am.  Rep.  740.  ID  N.  W.  21D. 

The  measure  of  damages  for  the  destruction 
of  grass  by  an  overflow  Is  Its  valne  at  tbe  time 
destroyed ;  and  when  the  Injury  t*  of  such  s 
character  as  to  prevent  tbe  growth  ot  tbe  grass, 
and  to  deprive  the  owner  of  the  use  of  his  pss. 
tore  for  a  considerable  time,  he  la  entitled  to 
damages  lor  the  value  of  tbe  use  ot  the  land 
tor  such  purpose  of  pasturage  In  the  condition 
It  would  have  been  but  for  the  overflow,  there 
being  no  permanent  injury  to  tbe  land.  Starva- 
tion of  cattle  cannot  be  added  to  the  value  of 
tbe  use  of  (he  pasture  during  the  alleged  < 
flow,  aa  such  matters'are  Coo  remote,  and,  If 
allcnved.  there  would  be  double  damagei  tor  the 
■ame  Injury ;  but  If  exposure  to  deep  ws! 
caused  Injury  to  and  loss  of  stock,  and  the  ov 
flow  was  the  direct  and  proximate  cause  of  an 
Injury,  and  It  was  tbe  result  of  the  negllgei 
ot  defendnnt,  and  not  of  tbe  failure  of  plalotlff 
to  use  reasonable  care  to  protect  hia  cattle  afit 
or  during  the  overflow,  damages  are  recoverable 
tor  such  loss.  Broussard  v.  Sabine  A  B,  T.  K. 
Co.  80  Tei.  329,  16  8.  W.  30. 

The  additions!  amount  of  cotton  which  tbe 
landowner  would  have  raised  bnC  for  the 
flow,  and  the  value  of  such  cotton  when  ready 
for  market,  without  evidence  as  to  the  eipeni 
of  cultivating,  gathering,  preparing  It  for  and 
placing  It  In  market,  does  not  show  the  val— 
of  tbe  crop  at  (he  time  of  tbe  Injury,  and.  ben< 
does  not  afford  tbe  proper  means  of  measurli 
BQ  L.  K.  A. 


the  landowner's  damage.     tnteraaMonal  &  Q,  M. 
a.  Co.  V.  Pap«.  78  Tex.  BOl,  11  B.  W.  028. 

"  seems  that  the  most  satisfactory  meana  of 
'Ing  at  tbe  value  ot  a  growing  crop  Injured 
n  overflow  la  to  prove  its  probable  yield 
under  proper  cultivation,  the  valua  of  such 
yield  when  matured  and  ready  tor  sale,  and  also 
expense  of  such  cultivation,  aa  well  as 
!OsC  of  ICs  preparation  and  trsnsportatlon 
arket.  The  difference  between  the  value 
e  probable  crop  tn  tbe  market  and  the  ez- 
:  of  maturing,  preparing,  and  placing  It 
there,  will,  in  most  caaaa,  give  the  value  of  thft 
growing  crop.     Ibid, 

Though  the  measure  of  damages  for  the  de- 
metlon  of  grass  caused  by  an  obstruction  al- 
leged to  have  been  erected  by  defendant,  which 
prevented  the  natural  flow  ot  water,  is  the  value 
ot  the  grass  when  the  overflow  occurred,  yet, 
when  tbe  overflow  la  of  such  long  duration  aa 
to  destroy  the  use  of  tbe  land  tor  pasturnge, 
and  prevent,  thereafter,  the  growth  of  grass, 
that  tact  may  be  considered  aa  an  element  ot 
Lge.  Bablne  Jt  S.  T.  B.  Co.  t.  Brouaard, 
OS  Tex.  617,  7  R  W.  ST4. 

Cndet  the  rule  that  tbe  owner  ot  land  over- 
flowed by  reason  ot  the  negligence  of  another 
may  recover  the  value  ot  the  crops  and  ot  other 
property  destroyed  by  tbe  overflow,  tbe  value  ot 
grass  submerged  and  destroyed  may  be  recov- 
ered. Sabine  &  B.  T.  B.  Co.  v,  Johnson,  6S 
Tex.  380. 

Under  the  rule  that  the  ownar  ot  land  ovei^ ' 

flowed  by  reason  ot  the  negligence  ot  another 

recover  the  value  of  the  crops  and  ot  other 

property  on  tbe  land  destroyed  by  the  overflow, 

"Le  vslne  ot  frnlt  tree*  deatioyad  nuy  be  n- 

Fvered.     IIM. 

The  measure  ot  damages  tor  the  loss  ot  grow- 
g  crops  by  flooding  Is  their  valne  when  th* 
as  occurred,  to  determine  which  evidence  •» 
•  the  probable  yield.  It  the  loss  had  not  oc- 
curred. Is  admissible.  Chlcsgo,  B.  &  Q.  R.  Co. 
V.  Bchafter,  26  III.  App.  230. 

In  an  acttm  tor  damages  tor  overflowing 
landa  where  the  ipeclal  damage  alleged  Is  In- 
jury to  crops  and  fruit  trees,  and  there  Is  no 
evidence  to  show  permanent  Injnry  to  the 
land,  tbe  court  should  cbac^e  tbe  JiUT 
resCrlctlni;  the  damage  to  the  crops  and 
trees;  and  It  Is  error  In  such  a  ease  to  Charge 
the  Jury  as  to  tbe  measure  ot  damages  In  case 
of  permanent  Injury  to  tbe  land.  Oalf.  C.  A  B. 
F.  R.  Co.  T.  Hepner.  83  Tex.  136,  18  B.  W.  441. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  Injury  to  crops  by  an  over- 
flow  wblcb  resulted  from  the  negligent  construc- 
tion ot  an  embankment  by  the  companyi  tha 
Jury.  Id  arriving  at  tbe  value  ot  the  crops  at  Cb» 
time  they  were  destroyed,  may  consider  the 
probable  value  at  maturity,  It  It  appears  from 
tbe  evidence  that  the  crops  would  have  matured 
had  tbey  not  bMn  destroyed  by  tbe  overflow  In 
question.  St.  Louis,  I.  A  M.  &  S.  R.  Co.  v.  I^- 
man,  F>7  Ark.  513.  22  S.  W.  170. 

For  tbe  puiiiose  ot  determining  the  value  ot 
a  growing  crop  destroyed  by  an  overflow.  It  Is 
proper  to  consider  drcumstauces  existing  at 
the  time  tbe  crop  was  destroyed,  as  well  aa  at 
any  time  betore  the  trial,  favoring  or  renderiut 
doubtful  the  conclusion  that  the  crop  would  be- 
come more  valuable,  and  to  conalder  the  hazards 
and  expenses  incident  to  the  process  of  sup- 
posed growth  or  appreciation.  Hence.  whet« 
the  evidence  showed  that  the  crop  was  deatrayed 
by  backwater  from  a  railroad  embankment, 
but  that  a  few  days  afterwards  there  was  a  gen- 
eral ovtrHow  which  would  have  destroyed  the 
crop  had  tbe  embankment  not  been  erected,  a 
verdict  tor  damages,  which  was  baaed  upon  the 
osaumpClon  that  the  crop  would  have  matured. 


AH 


Tnuiom  Burttia  Coubt. 


was  Kt  adde.  Bt.  I.onls,  I.  M.  A  B.  H.  Co.  t. 
TarborouKli.  B6  Ark.  613,  20  B.  W.  SIS. 

Thv  miTBdirc  of  d&miftM  far  Injmr  oco.- 
■laiitil  bj  tbe  OTerfloolDg  of  meadow  land*;  CBUS- 
Ini  Cba  dutrnctloD  of  hmj  tbenan  paxtlj 
CTOWD,  let  out  OD  BharcB,  it  tbe  net  presumed 
*alue  of  tbe  crop  len  ICa  sctuil  TiUae  In  Iti 
damaged  condition,  and  not  the  diaermee  be- 
tween tbe  rental  Talne  of  tbo  premtwa  bad  tber 
not  been  injorvd  and  tb«  rectal  value  witb  tbe 
Injury.  Koleon  t.  Apple  RlTcr  Los  DrlTlnc  Co. 
41  Wla.  002. 

Wbit  a  plalDtll  wboae  crop  h«a  b«en  de- 
•trored  b7  an  overHoW  mlgbt  bare  made  bad 
be  planted  another  crop  la  too  aacert&in  to  baae 
npon  li  an;  eallmate  a«  lo  tbe  amoupt  b;  whicb 
hia  damaEea  Bbould  be  redaced:  altboujh  It  ap- 
pear! Ibat  nelgbborlng  landownera  railed  cropi 
after  Ibelr  first  planting  bad  been  deatrojed  bj 
tbe  OTenlow,  bat  the  TSlue  of  their  eropa  and 
tbe  expenae  of  ralatn^  tbem  la  not  ataown.  Gulf, 
C,  &  8.  F.  R.  Co.  T.  IloUldar,  flS  TeT.  SIS. 

Tbe  deatraetlOD  of  crops  planted  when  the 
owner  knew  tbat  they  would  be  floodad  and  de- 
■tmyed  canoDt  be  Incladed  In  the  damagea  for 
flooding  the  laod,  altboogb  tbe  rental  value  of 
tbe  land  Hooded  and  the  permanent  Injur;  there- 
of mur  be  ircoverad.  Wiltltls  T.  Chicago.  B.  k 
S.  C.  R.  Co.  8S  Iowa,  281,  21  L.  B.  A.  flOS,  6G 
N.  W.  813. 

Injun  to  nlll  fiivlltg*. 

One  In  ponenlon  of  mllla  ma;  recorer  dam- 
agea  from  analher  who  tbrowt  water  back  on 
bis  whecia  salBclent  to  Indemnify  him  for  tbe 
Injury  to  his  Interest  In  the  premlsea.  Drown 
y.  Bowen,  80  N.  Y.  019,  88  Am.  Dec  400. 

Tbe  damage  suffered  by  a  mill  privilege  sab- 
Jectcd  to  fiowage  U  the  amount  of  deterlora- 
tlon  In  value  wblcb  It  baa  auBered  therefrom. 
Woodward  v.  Webb,  OS  Fa.  SBl. 

The  damage  caused  to  an  upper  mill  by  the 
flooding  of  ICa  water  wheel  bj  another's  dam  Is 
measured  by  tbe  actual  damage  caused  by  plac- 
ing tbe  obaCructlon  In  tbe  river.  Burnett  v. 
Nicholson.  88  N.  C.  W. 

In  a  salt  for  dunafes  by  tbt  owner  of  ■  mill 
■gainst  a  lower  owaer  who  baa  Injured  bis 
power  by  the  erection  ol  a  dam,  tbe  measure 
of  damBgea  Is  not  the  loaa  occasioned  by  tbe 
stoppage  of  tbe  mil],  bat  only  such  damage  as 
would  have  been  occaalaoed  by  the  back  flow- 
age  had  the  upper  owner  supplemented  hla 
water  power  by  steam,  or  In  some  other  way 
contlniied  tbe  operation  of  bis  mill.  Deeorah 
Woolen  Mill  Co.  v.  Greer,  40  Iowa.  400. 

The  meaaure  of  damages  for  flowing  water 
bark  on  a  mill  wbwl  is  the  value  of  tbe  use  of 
tbe  mill  daring  the  time  U  Is  DecesBsrlly  Idle 
Sind  the  amount  It  la  permanently  diminished  In 
value  by  reason  of  the  erection.  Loss  on  prod- 
uct of  tbe  mill  cannot  be  recovered.  WaJrath 
V.  Kedfleld,  11  Barb.  388. 

Vor  the  onlawtul  flowing  of  bis  privilege,  tbe 
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,,      0  the  mill  In  ordinary 

according  to  what  his  profits  would  have  been 
from  sn  accidental  rise  In  the  price  of  rye. 
Schuylkill  Nav.  Co.  v.  Freedley,  0  Wbart.  lOB. 

In  an  action  for  damages  to  a  mill  and  fur- 
nace by  flowage,  the  damages  to  a  tavem  not 
appurtenant  to  either  cannot  be  recovered, 
Schuylkill  Nav.  Co.  v.  Facr,  1  Watts  t  S.  382. 

The  court  will  not  aet  aside  a  verdict  In 
ptalDtliTa  favor  for  Injuries  by  the  backing  of 
water  on  hla  mill  wheels  as  eicesalve  unless 
It  can  see  that  the  Jury  fell  Into  some  Import, 
ant  mistake  of  computation,  or  departed  from 
some  rule  of  law  given  tliem  for  tbeir  guid- 
ance, or  made  deductions  from  the  evidence  not 
60  L.  R.  A. 


'.  lHake,  3  Cnit:  C 


warranted  by  tt.     Palmer  t 
C.  14,  Fed.  Cas.  No.  10.6B1. 

In  a  common-law  action  In  Wlscotialn  by  an 
upper  mill  owner  for  damages  caused  by  tbt 
backwater  from  a  lower  mill,  recovery  can  be 
bad  only  tor  damages  to  tbe  mill  site.  If  any, 
and  not  for  tbe  mere  flowage  of  tbe  lands,  sines 
(he  passage  of  tbe  mil  I  dam  law  taking  away  tbe 
common-law  action  for  damagea  to  lands  (lowed. 
Large  v.  Orvis,  20  Wis:  «». 


Where  pasture  and  garden  are  destroyed  bt 

an  overflow  of  water  the  meaaure  of  damage* 
Is  the  reubal  value  of  the  overflowed  land.  Bar. 
rowB  V.  Foi,  30  Minn.  81,  38  N.  W.  777. 

In  general,  a  proi>er  measure  of  damages  for 
tbe  loaa  of  growing  cropa—annnal  crop  of  gtaas 
— is  the  value  of  the  same  standing  on  tbe 
ground,  and  not  necessarily  the  rental  value  of 
the  land,— so  held  where  crops  were  overflowed. 
Byrne  v.  Minneapolis  &  Bt-  L.  R.  Co.  38  Minn. 
212,  36  N.  W.  BBS. 

Tbe  measure  of  damages  for  tbe  destrucllui 
of  cropa,  trees,  and  tbe  covering  of  land  with 
sand  and  clay  by  water  is  the  value  of  the  crops 
and  trees  destroyed,  plos  tbe  difference  In  the 
value  of  the  land  Immediately  before  and  Im- 
mediately after  tbe  aand  and  clay  were  depos- 
Ited  upon  It.  Fremont  K.  A  M.  Valley  U.  Co. 
V.  Harlln,  SO  Neb.  BOS,  36  L.  R.  A.  417,  70  N.  W. 
203. 

Tbe  damagea  for  turning  water  upon  prop- 
erty to  tbe  Injury  of  bouse,  grounds,  and  fruit 
trees  Is  the  difference  In  value  of  tbe  property 
Immediately  before  and  Immediately  after  the 
Injury  Is  dona.  Chase  v.  New  York  C.  B.  Ca 
24  Barb.  273. 

In  an  action  to  recover  for  oveiHowIng  lands 
and  Injuring  milt  property  because  of  log  Jam* 
caused  by  sorting  works  and  booms,  tbe  meas- 
ure of  damages  la  the  value  of  tbe  premises  Im- 
mediately before  and  tmmedla.Icly  after  the  Ilk- 
Jury,  and  these  may  be  recovered  by  tbe  equit- 
able owner  In  possession  under  an  executory 
contract  of  sale.  Hueston  v.  MIsslBSlppl  A  B. 
Blver  Boom  Co.  78  Hlnn.  2SI,  70  X.  W.  02. 

Recovery  In  an  action  for  damagea  from  the 
overflowing  of  land  by  backwater  la  not  con- 
Qned  to  [OSS  of  rents  or  proDta  directly  caused 
by  tbe  overflow,  where  the  evidence  shows  per. 
manent  Injury  to  the  land  Itself.  Baltimore  v. 
Uerryman,  SO  Md.  SB4,  30  Atl.  B8. 

The  rule  aa  to  the  measure  of  damages  in 
case  of  Injury  to  land  and  property  tbervon  by 
an  overflow  ts  that  when  the  Injury  to  the  land 
Is  permanent  the  measure  is  the  dlflTereuce  be- 
tween the  market  valne  o(  the  land  before  and 
after  tbe  Injury ;  but  when  tbe  Injury  la  not 
permanent.  It  Is  the  Injury  which  the  land  and 
other  property  sustain  from  tbe  successive  over- 
Bows  when  they  occur.  ,  Galveston,  B.  A  8.  A. 
U.  Co.  V.  Bibb,  3  Tei.  App.  Civ.  Caa.  (WllIwD) 
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When  a  landowner  wrongfolly  destroys  the 
land  of  a  neighbor  by  flowage,  tbe  value  of  the 
land  destroyed  constitutes  the  measure  of  dam- 
ages.  1'exas  &  P.  R.  Co.  v.  O'Mahoney,  24  Tex. 
Civ.  App.  631,  60  B.  W.  002. 

Tbe  damages  for  a  flowage  of  agrlcultaral 
lands  are  measured  by  their  productive  capacity 
as  determined  by  observation  of-  crops  previ- 
ously gathered  thereon.  Garrett  v.  Edentoo.  74 
N.C.  388. 

l>omBees  to  sgrlcultural  land  flowed  or  In- 
jured by  !<Dbblng  are  measured  by  tbe  loss  of  net 
proQU  Iberefrum.  BpllJian  v.  Roanoke  Nav.  Co. 
74  N.  C.  675. 

Rule*  tor  etttmatiits. 

Id  an  action  for  flowing  land,  by  <»•  IB  pas- 
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tewlon  under  elalnt  of  title.  Iw  U  entitled, 
piina  facie,  to  compenutlon  for  the  wbole  duo- 
■ge  done  to  the  property ;  but  It  may  be  abown 
«bBl  hie  Intereit  reall;  la  lor  tbe  purpoae  of 
redaclox  hla  recoTerr  to  hla  actosl  damages. 
ttaaaett  v.  Ballabory  Mtg.  Co.  28  N.  U.  4SB. 

Upon  the  qneation  of  dBmogei  (or  OTerflowtng 
lands,  tbe  Jurj  may  coaalder  tbe  beoeflt  cauacd 
Co  the  land  b;  Ita  being  OTerUoned.  Avarj  v. 
Van  Denaen,  G  nek.  ISS. 

In  eatlmatlng  the  damagea  for  flawli«  land, 
regard  ta  to  be  had  aa  to  vhat  would  hsTS  been 
tbe  condition  of  the  land  wllboat  the  jlowage. 
Batea  t.'IU},  102  Maaa.  458. 

Tbe  dimagea  Co  be  paid  for  flowing  land  cau- 
nat  be  aSeeled  br  what  defendant  paid  a  few 
reara  before  (or  flowing  land  on  tbe  other  aide 
of  tbe  atream  at  abont  Che  aame  loeallCf  and 
level  KB  that  of  the  plaintiff.  Kelllher  v.  Mil- 
ler, in  Maas.  Tl. 

Damagea  cannot  be  recovered  bT  reaaon  o(  leaa 
drift  wood  coming  to  the  ahore  of  a  riparian 
owner,  when  the  oalj  loas  Is  the  poaalble  cbance 
of  the  clalmanCB  taking  what  does  not  belong 
to  them.     Barrett  t.  Bangor,  TO  Me.  SSB. 

Tbe  recorarj,  ao  far  aa  ronta,  laeaea.  and 
proHCa  are  concerned,  for  the  oierdowlng  of 
land  b;  water  froni  a  mllldam,  part  of  the  land 
being  uncleared,  la  not  to  be  reatrlcted  to  the  net 
galo  that  the  owner  wonld  derive  from  land 
In  Ita  coudltlon :  but  the  cBpablllclea  of  the  land 
for  profliable  prodnctlon  In  a  changed  condi- 
tion. If  the  change  waa  rendered  Impracticable 
or  more  dlHlcult  by  the  nulBHncs  complained  of, 
are  to  t>e  conaldered.  Ellington  v.  Bennett,  69 
6a.  2Be. 

Where  tbe  owner  of  land  la  deprived  of  the 
nee  of  bla  paatare  b;  reaBon  of  the  overflaw 
of  the  Innd,  and  sucb  pneture  would  aupplf  the 
reqiiJalte  food  for  hie  Block,  and  he  la  forced. 
In  order  to  preserve  bla  alock,  Co  remove  tbem 
from  the  pasture  which  la  rendered  dangeroua 
b;  the  overflow,  and  to  place  them  on  otber  and 

fcreoce  between  the  eipeuse  of  keeping  Che  stock 
on  tbe  land  overflowed  and  on  tbe  more  expen- 
sive paature.  Bngbes  v.  Aaatin,  12  Tei.  Civ. 
App.  ITS,  33   8.  W.  flOT. 

Th  measure  of  damages  for  the  flooding  of 
tbe  premlBcB  of  another  with  water  bjr  Che  ratl- 
ing of  a  dam  In  a  river  Is  the  depreciation  In 
the  market  value  of  the  premises,  to  be  deter- 
mined by  a  comparison  of  the  market  value  of 
the  aame  before  and  afler  the  fnjurj.  Sterling 
HyOranllc  Co.  v.  GBlt,  81  111.  App.  800. 

An  sEBCBBntent  of  damagea  to  Che  land  of  an 
■.I  bj  flooding,  for  tbe  full  valoe  of  the  prop- 


erty,   Is 

such  Injur;  la  not  Euch  ns  to  deprive  the  owner 
of  tbe  wbole  property,  and  will  not  do  so  In  an; 
event  In  the  future.  Balle;  v.  Uelnta,  Tl  III. 
App.  ISO. 

The  dBmsge  to  a  tenement  canaed  b;  water 
rolsed  by  a  mllldam  setting  back,  throngb  a 
drain,  Into  tbe  cellar,  Includes  Injur;  to  the 
building  from  dampoeaB  and  diminished  renta. 
WIHej  V.  Uunter,  5T  VC.  479. 

5   of   a    landowner's    damagcB   b; 


noftl 


uctlon 


Df  his  I 


ec  turned  back 
tbe  fair  value  of 
the  crop  and  pasture  In  lis  condition  bs  de- 
atroTed,  plus  the  dillerence  la  the  fair  maraet 
valne  of  the  real  estate  Immediately  before  and 
Immediately  afler  (he  Inundation.  Chicago.  B. 
«  g.  B.  Co.  v.  Emmert,  G3  Neb.  23T,  T3  N.  W. 
D40. 


Th. 


destruction  of  timber  b;  Che  mslnten- 
of  a  dsm  la  a  proper  element  of  damugea 
I  action  for  the  Injary.  although  the  timber 
not  la  fact  die  until  aftar  the 


ment  of  the  action.     Ha«d«B  T.  Alb««.  30  H 
ID9.  Oil.  113. 

In  an  action  (or  damagea  agalnat  a 
company  for  Injur;  to  ptalntllTa  house  n;  an 
overflow  caused  b;  defendant's  roadbed,  the 
plaintiff  ma;  recover  such  aa  amount  as  would 
be  required  to  reatore  bla  house  to  Ita  former 
condition,  with  reaaonabia  compeoaatlon  for  the 
loBB  of  Its  use  while  In  the  course  of  repair; 
but  he  la  not  entitled  to  recover  for  the  destme- 
tlon  of  the  houae  and  contents  by  a  storm 
which  occurred  aeven  monthB  after  the  overflow, 
on  the  ground  that  aurb  lose  could  be  attributed 
to  the  weakened  condition  of  the  bouse  oineed 
b;  the  overflow.  In  such  a  case  the  Injar; 
done  b;  the  atorm  cannot  be  regarded  aa  dam- 
age which  dlrecCl;  and  neceasarlly  resulced 
from  the  overflow.  Oslvestou,  H.  *  8.  A.  B. 
Co.  V.  Ware,  67  Tei.  BS5,  4  S.  W.  13. 

Tbe  Jnr;,  In  eatlmatlng  damages  In  an  action 
for  an  Injur;  to  [and  from  tbe  eonatmetlon 
and  maintenance  of  a  dam  canalng  tbe  water  to 
"How  back  and  over"  such  land,  ma;  conalder 
Injor;  thereto  from  aeepage  caused  b;  such  back- 
water, and  are  not  conflned  to  damages  caused 
by  the  actual  overflowing  ot  the  banka.  Marsh 
V.  TruIUnger,  0  Or.  Sfie. 

Impairment  of  tbe  fntura  utlllt;  of  land  over- 
flowed b;  backwater  from  a  mllldam  ma;  be 
considered  b;  tbe  ]ur;  In  estimating  damages. 

The  ]ur;,  In  eatlmatlng  the  damagea  from  tbe 
loss  of  the  use  ot  landa  overflowed  by  backwater 
from  a  mllldam,  ma;  conalder  tbe  value  of  the 
land  for  cultivation,  the  condition  thereof,  and 
the  cost  ot  ditching  and  preparing  It  for  cnltl- 
vatlon.     Ibid. 

In  deCenuinlng  the  ;eerly  value  of  land  for 
the  purpoaes  of  cultivation.  It  la  proper  to  con- 
sider the  crop  which  It  would  produce  it  tree 
trom  tbe  backing  ot  water  thereon.  GeorgUt  R. 
*  Bkg.  Co.  V.  Berr;.  78  6a.  744,  4  8.  E.  10. 

An  owner  of  land  bordering  on  a  stream, 
whoae  title  extends  to  bighwater  mark  la,  in 
case  of  the  erection  of  a  dam  b;  a  lower  pro- 
prietor, entitled  to  recover  for  the  Injury  to  the 
land  flowed  thereb;  above  tba  point  where  the 
atream  Impresaea  itself  upon  the  soli  for  ant- 
flclent  periods  to  deprive  It  of  vegetation  and 
destroy  Ita  value  for  agriculture,  and  not  mere- 
ly above  the  highest  point  that  the  water 
reached  In  tlmea  ot  freshet.  Dow  T.  Electric 
Co.  69  K.  H.  498.  4B  Atl.  BGO. 

PmflU  aid  tntervat. 

In  SO  action  for  backing  water  onto  pialntltTa 
mill  wheel,  the  proBts  which  plaintiff  has  lost, 
and  which  he  would  have  earned  through  the 
mill  had  the  machinery  not  been  Impeded  b; 
backwater,  ma;  properly  be  allowed.  6lbson 
V.  Fischer.  6B  Iowa.  20,  2&  N.  W.  014. 

lower  clparlsn  mill  r,wner  wrongfnil; 
'  -liege  to  his  damage,  he  Is 
liable  for  the  net  proflia  wblch  are  reasonably 
certain  to  have  accrued  bnt  for  such  flowage. 
National  b'lbre  Board  Co.  v.  Lewlston  A  A. 
Electric  Light  Co.  SS  Me.  318.  49  Atl.  1075. 

In  an  action  by  the  owner  and  operator  ot  a 
cotton  mill,  driven  b;  water,  agalnat  the  owner 
of  B  mill  on  the  same  stream,  to  recover  damages 
for  the  unlawful  raising  of  a  dam  across  the 
atream  below,  and  Interrupting  the  operation  of 
tbe  cotton  mill  by  backwater,  and  thereby  di- 
minishing the  proflta  of  the  plaintiff,  evldeore 
ot  the  proflIB  of  manufacture,  lost  by  tbe  plain- 
tiff from  tbe  Interruption,  ma;  be  submitted  to 
Che  Jury,  Co  enable  tb'm  to  ascertain  Che  loee 
and  damage  which  tbe  plaintiff  bad  sustained. 
Simmmis  v.  Brown.  C  B.  I.  200,  73  Am.  Dec.  66. 

Where  a  lower  riparian  owner  wrongtcillj 
ralsea  hta  dam,  and  (hereby  llowa  th*  mill  oa 
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a&other'i  privllcce.  be  will  dol;  b«  llible  for 
dimage  to  the  property,  end  not  (or  lost  praf- 
Iti,  In  au  action  brought  bj  tbe  owner  of  the 
mill  wblch  was  operated  bj  such  owner  and 
bli  GoteaantK     Plimpton  t.  Gardloer,  M   Ue. 


The  a 


f  ot 


o  lann  land  wrons- 
fnll;  overUowed  so  ■■  to  prerent  Its  calClTatlon 
la  tbe  fair  rental  value  thereof,  and  not  the 
poMlble,  or  even  prohible,  protltg  tbat  mlgbt 
haTe  beeu  made  bad  not  Ibe  land  been  over- 
nowed.  Chicago  T.  Uucnerbeln,  S5  III.  aS4,  28 
Am.  Kep.  626. 

Intereit  will  not  be  allowed  In  compntlnR  nD- 
llquldnted  damagea  tor  flowing  land.  Ijimar 
V.  Charlotte  A  8.  C.  R.  Co.  10  S.  C.  N.  B.  476. 

But.  In  an  action  agalnat  a  railroad  companr 
to  recofer  damages  to  crops  by  an  oyerBow  of 
lands  which  resulted  from  the  negligent  eon- 
atructlou  of  dvfendant'a  embankment,  the  plain- 
tiff ma;  recover  the  Interest  on  the  value  of  ihe 
crop*.  Gulf,  C.  &  9.  F.  B.  Co.  v.  Duntap  (Tex. 
Civ.  App.)  26  8.  W.  636. 

Ooett  and  expeumt. 

In  an  action  for  the  recovery  of  flowage  dam- 
ages expense  ot  conducting  the  suit  and  estab- 
llsblng  legal  rights  cannot  be  recovered.  Good 
T.  Uylln,  8  Fa.  SI.  AO  Am.  Dec.  493. 

An  QctloD  (or  dBDiBgea  for  Injury  to  mill 
property  by  backwater  from  the  waters  of  a 
milldam  erected  by  another  below  Is  one  for 
damages  solely.  Dot  arising  out  of  a  contract, 
within  (he  meaning  of  a  slatute  providing  (bat 
"In  all  actlona  tor  damages  solely,  nol  arislDg 
out  of  contract,"  recovery  over  a  certain  amount 
carries  full  cost.  Sutherland  v.  Venard,  S2  lad. 
tS3. 

Id  aD  action  for  damages  for  overflowing  ad- 
jacent land,  caused  by  Ibe  erection  of  a  mill- 
dam.  It  must  appear  in  the  record,  or  on  the 
tace  of  the  Judgment,  that  such  mill  was  a  grist 
mill  or  other  water  works  ot  utility,  to  Justify 
making  an  eiceplloo  to  the  general  law  tbat 
It  tollow  tbe  event  ot  a  suit,  and 
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legislature.  prevldlDg  thi 
agea  for  overflowlDg  (com  grist  mills  or  other 
water  works  ol  utility  tbe  plalatllT  ahall  re- 
cover no  greater  sum  In'  costs  than  the  dam- 
ages  awarded.  Mclteynolds  v.  Cates.  T  Humph. 
29. 

Where  an  exception  to  the  general  law  that 
costs  follow  Ihe  event  of  a  suit  Is  made  by  aa 
act  of  legislature  providing  that  In  suits  tor 
damages  tor  the  overflowing  of  water  from  the 
erection  of  a  grist  mill  or  other  wster  works 
of  utility  tbe  plalnlflT  shall  recover  no  greater 
earn  In  costs  than  Is  awarded  in  damages.  It 
muBl  appear  In  the  record  ot  a  case  that  II  falls 
within  that  eiceptlon.  otherwise  the  general  law 
will  upply-     Gray  V.  Tate,  11  Mumph.  64. 

Where  tbe  dnmagea  awarded  for  overflowage 
o(  Innda,  caui 


■eotn 


allldnn 


other  ' 


Tks.  is  less 
legislature 


(tu)n  $3.  a  proviso  in 

allowing   the  succi'SBful    party 

full  coHt,  lo  the  etrect  that  if  the  Judgment 

damnges  does  not  eiceed  J5  the  plalntllt  s 

not  recover   more  costs   than   dnmnges,   but 

provision  being  made  aa  to  the  residue  ot  ci 


eafh  party  I: 


s  the  dan 


hlcb  Ibe  plalntm  would  be  entltled- 
Onrdeuhlre  V.  UcComba.  1  Sneed.  S3. 

The  ouesdOD  of  tide  Is  not  In  Issue  In  an 
iiction  for  tlowing  lands  by  a  mllldam.  which 
(l-tcndant  claims  the  rlgbt  to  do  under  a  license 
which  plalnllir  claims  was  subsequently  revoked, 
wllblo  the  meaning  ot  a  statute  giving  full 
OP  L.  R.  A. 


OtAor  matters. 

Where  land  Is  Injured  by  overflow,  but  the 
amount  of  the  damage  to  the  laud  Is  not  sibown. 
only  nominal  damage*  can  be  recovered.  8t- 
Louia,  A.  Ii  T.  B.  Co.  T.  Graham,  SS  Ark.  SH, 
18  8.  W.  58. 

In  a  second  aetloD  bninght  to  recover  dam- 
ages tor  the  contlunance  of  a  nuisance  by  Sow- 
lag  plalntiCs  land,  the  damages  should  be  Um- 
Ited  to  such  as  have  been  InBlded  alnce  the 
former  action,  as  socceaslve  sctlona  may  be 
brought  for  future  continuances  of  the  nuisance. 
Bradley  v.  Amis,  3  V.  C.  (Z  Hayw.)  3S9. 

The  measure  of  damages  for  Injury  to  a  ten- 
ant (or  a  year,  only,  of  land  flooded  by  tbe  ob- 

tbe  land  flooded,  but  should  be  confined  to  (be 
value  ot  the  crops  destroyed,  McKee  v.  Bl. 
Louis,  K.  4  N.  W.  B.  Co.  49  Ho.  App.  174. 

If  a  railway  company,  by  the  nesligeat  con- 
struction of  Its  roadbed,  overflows  land,  and 
tbe  overHow  proximately  causes  the  drowning 
of  cattle,  the  owner  is  entitled  to  recover  their 
vslue.  irrespective  o(  the  question  as  to  whether 
Ihey  were  drowned  on  bis  ovm  land.  Sabine  A 
U-  T.  B.  Co.  T.  Johason,  65  Tex.  S89. 

VIII.  TTho  sioii  «■■«, 


Tbe  salt  of  all  but  a  small  parcel  of  a  ti*ct 
of  land  to  which  a  right  of  way  for  a  water 
courae  Is  appurtenant  will  not  deprive  the 
grantor  of  tbe  right  to  maintain  an  action  tor 
obstruction  ot  the  water  course.  Watson  t- 
Bloren,  1  Serg.  A  B.  227.  7  Am.  Dee.  617- 

The  owner  ot  land  bordering  on  a  great  pond 
la  Injured  by  tbe  maintenance  ot  a  dam  wblcb 
raises  (he  water  above  Its  natural  level  on  bis 
sluiceway  whi 


Ita  D 


lural  ti 
0  tbe  p 


I,  by  p 


m  off  from  ae- 
'hlch  he  suffer* 
I  we.  141  Msss- 


partlcular  Injury.     Potter 
3S7,  6  N.  K-  233. 

One  disseised  of  land  may  maintain  an  acUoii 
on  the  case  for  nuisance  against  tbe  grantee  of 
tbe  disseisor,  who  maintains  on  the  land  a  dim 
whereby  other  lands  of  the  disseisee  are  flooded. 
Fllleld  V.  Bailey,  Co  N.  H.  380. 

The  owner  ot  land  who  has  leased  it  to  a  ten- 
ant for  a  share  of  the  crop  may  sue  a  rallRtad 
company  which  has  obstructed  the  flow  of  a 
water  cmirse.  and  thereby  Injured  the  crops 
growing  on  tbe  land.  Neal  v.  Ohio  Blver  B.  Co. 
47  W.  Va.  816,  34  8.  E.  »]4. 

The  owner  ot  an  estate  in  reversltm  In  laod 
is  entitled  to  damages  thereto  from  overflow 
caused  by  the  obstruction  by  a  railroad  company 
of  a  aatun.1  water  course  and  a  diveralon  of  the 
water  therefrom  upon  such  land,  where  Ihe  le* 
ser  estate  cooslsts  in  a  tenancy  at  will,  liable 
to  be  dvtermlned  by  the  owner  at  any  instsnt, 
subject  only  to  the  tensnl's  right  to  the  em- 
blements, in  case  of  tbere  l>eing  growing  crops: 
and  In  such  case  tbe  measure  of  damages  will 
be  the  depreciation  In  Ihe  market  value  of  said 
land  by  reason  ot  such  overllow.  Kankakee  ft 
8.  B.  Co.  V.  Moran.  131  111.  28B.  23  N.  E.  621. 

A  milt  owner  may  malDtsIn  an  action  tor 
backwater  upoD  bis  wheel,  although  tbe  mill 
is  In  possession  of  a  tenant  at  will,  where  Us 
beeu  reduced  because  of  tbe  la  Jury. 
Tileston,  7  Pick.  IBS. 
ner  of  a  mill  may  maintain  as  action 
ot  the  wheel,  altbougfa  (he  milt 
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la  In  piMMSBloa  of  temuita.  If,  by  reawin  of  their 
Dirtat  to  ijult,  he  has  been  cemiieJled  to  make  a 
reductJon  ct  rent.  Baker  t.  8<,Dder80D,  3  Pick. 
34B. 

Tbe  owner  of  a  reTeralonarr  eatate,  complaln- 
Ing  of  Injurlea  to  the  soil,  whetlier  *Dch  as  nec> 
eaearllr  or  lnevltabJj  Injure  the  Inheritance  or 
not,  rsBUltlnK  From  Oonilng  by  a  dam.  la  entitled 
to  recover  from  the  irroniiUoer.  Potta  T.  Clarke, 
20  N.  J.  L.  530. 

A  reTersloner  ma;  maintain  an  action  for  the 
Ihrowlag  back  of  water  upon  bla  Freebald  b;  a 
dam,  allhnugb  there  la  no  Immediate  and  vlalble 
Injur?.  RIpka  v.  Sergeant,  7  Watts  &  S.  11, 
42  Am.  I>ec.  21*. 

Wbere  a  life  leaant  oC  land  adjoining  a 
.  stream  ennve;ed  the  rlgbt  to  erect  a  dam  acroaa 
the  same,  be  to  receive  power  from  tbe  wuleri 
collected  to  roa  bis  mill,  tbe  remalDdermnD  aub- 
aequeatl;  coming  Into  posseBslou,  b;  nalng  Ibe 
water  power,  waa  estopped  from  denjing  the 
ralldltj-  of  the  conveyance.  Townea  i.  Augua- 
ta.  46  S.  C.  15,  23  S.  E.  SSI. 

Tbe  owner  of  land  cannot  recover  from  a  rail- 
road company  for  the  deutructlon  of  crops  from 
overflow  caused  by  an  obstruction  by  the  com- 
pany of  a  natural  water  wdj,  where  such  land 
la  leased  to  a  tenant,  the  rent  to  be  paid  out  of 
the  proceeds  of  tbe  crops  after  they  have  been 
'    y  the  tenant,  although  the  effect  may 


deprive 


■  In 


of  h 


mil  Ida  D 


Tucker  r.  Campbell. 
86  Me.  346. 

A  tenant  In  common  of  land,  who  enltlrstes 
It  nndef  an  agreement  with  others  Iq  Interest 

entitled  to  mainlaln  an  action  against  the  own- 
er of  a  dam  which  aet  tbe  water  back  upon  the 
laod  to  tbe  Injury  of  the  crops.  Thorn  v. 
Maurer,  8S  Ulch.  669,  48  !I.  W.  640. 

That  the  owner  of  land  Sowed  by  a  mil] dam 
owns  a  part  Interest  la  (he  dam  will  not  prevent 
bla  malntabiing  an  action  Ln  bla  own  name 
ogalnat  bis  co tenant  to  determtne  tbe  extent  of 
tbe  flowage  right.  Hutchinson  V.  Chase,  39 
Ue.  SOS,  63  Am.  Dec.  B45. 

A  tenant  In  common  of  a  pond  and  mil  I  dam 
may  recover  damages  (ram  a  coienant  (or  tbe 
flowing  of  his  land  whereby  be  lost  tbe  use  of 
It,  where  the  Injutr  was  due  to  the  cotenant's 
management  of  the  dam,  of  wblch  be  assumed 
Grtflln  V.  Bartlett,  55  N.  H.  110. 


The  n 


T  by  0 
.mages    for  fiowage  fro 
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folly  erected  dam,  after  Judgment,  will  stand 
a  recoierj  for  both  tenants,  imd  the  existence 
of  the  nuisance  will  be  ret  ludlcata.  Fell  v. 
BenIlet^  110  Pa.  ISl,  6  Atl.  17. 

2.  One  In  poiiaaUm. 

i.  tenant  la  as  much  entitled  to  recover  the 
flowage  damages  done  to  his  laud  during  hie 
tenancy  as  though  he  wera  a  freeholder.  Elllce 
Twp.  V.  Biles,  23  Can.  B.  C.  420. 

Where  cropa  are  destroyed  by  an  ovteOmi 
caused  by  tbe  unsklKal  construction  of  a  rail- 
way across  a  creek,  the  tenant  on  the  land 
may  recover  against  the  rallroa4  company,— ca- 
pedatly  wbere  It  appears  that  the  landlord  has 
assigned  to  tba  tenant  all  his  Interest  In  tbe 
claim  for  damages.  Quit.  C.  t  S.  F.  R.  Co.  v. 
Jones,  3  Tex.  App.  Civ.  Caa.  (WlUaon)  |  13,  p. 
83. 

A  tenant  Is  not  barred  from  recovering  o(  a 
railroad  company  damagea  for  Injury  to  bla 
crops  by  flooding  caused  by  the  negllgentl;  and 
S9  L.  R.  A. 


Improperly  constructed  roadway  of  snch  com- 
pany over  a  natural  water  courae,  because  be 
rented  the  premleea  after  tbe  rond  was  built. 
and  entered  Into  poBsesslon  with  knowledge  of 
tbe  defective  strucluni.  8t.  Louis,  A.  &  T.  II. 
R.  Co.  T.  Brown,  34  111.  App.  552. 

A  tenant  for  years  may  maintain  an  action 
tor  trespass  for  the  Bowing  of  tbe  lands  leased 
by  him  by  the  maintenance  of  booms  In  a  navi- 
gable river.  Grand  Kaplds  Booming  Co.  v.  Jur- 
vls.  ;iO  MIcb.  SOS. 

Where  a  parol  contract  for  a  life  tenancy  In 
land  Is  made,  hot  !s  taken  ont  o(  the  statute  of 

fera  a  sulllclent  title  on  which  tbe  life  tenant 
may  base  an  action  at  law  against  a  stranger 
to  recover  damages  (or  an  Injury  to  the  estate 
from  an  overSow.  St.  Louis,  A.  &  T.  S.  Co. 
v.  Graham,  55  Ark.  204,  18  S.  W.  5S. 

A  devisee  of  lend  to  be  held  (or  tbe  mainte- 
nance of  hersplr  and  ber  children,  with  absotuta 
control  over  It  during  her  life,  hut  In  trust  that 
If  any  shall  remain  at  her  death  It  will  be  di- 
vided among  ber  cblldrcQ,  may  maintain  an 
action  In  her  own  name  (or  Injury  to  the  land 
Uy  flowage.     Howe  v,  Ray,  110  Uass,  208, 

A  tenant  leasing  land  with  knowledge  of  tba 
— , _.    __    un]g,|,,[yj    mj    permanent    ob- 


.ereby   de- 


struction ot  a  stream  wblcb  r< 
annually  overllow  Ibe  land  li 
prlved  of  a  right  of  action  f> 
cropa  caused  by  it.  unless  the  Injuries,  as  orig- 
inally Inflicted  by  the  obstruction,  were  so  per- 
manent In  their  character  that  t bey  went  to  the 
entire  value  of  the  estate,  eutltling  tbe  owner  ot 
the  freehold  to  maintain  an  action  for  all  such 
damages  before  tbe  tenant  leased  tbe  land. 
McKee  r.  St.  LodIb,  K.  &  N.  W.  B.  Co.  40  Mo. 
App.  1T4, 

But  ■  railroad  company  la  not  liable  to  a 
mere  tenant  of  land  who  voluntarily  occupied 
It,  snbject,  aa  It  was,  to  the  danger  of  overflow, 
for  an  Injury  to  his  crops  and  personal  prop- 
erly from  Gooding  growing  oat  of  the  defective 
construction  by  the  company  ot  Its  embank- 
ments, culverts,  sad  resecvolra.  CbleafO  *  A. 
K.  Co.  T.  Smith,  17  111.  App.  58. 

lAcentm. 

A  mere  license  Co  graie  cattle  upon  the  land 
of  another  confers  no  such  right  tn  the  lands  as 
to  entitle  tbe  owner  of  the  cattle  to  recover 
damsges  (or  an  Injury  done  to  the  lands  by  an 
overflow,  or  the  cost  of  obtaJnIng  new  pas- 
tures and  driving  the  cattle  to  tbem.  Sabine 
k  U.  T.  R.  Co.  V.  Johnoon,  69  Tei.  380. 

Ppiseisfon  p«ncrnllv. 

One  In  actnal  possession  of  land  may  recover 
for  Injury  to  It  by  backwater  from  a  dam 
wltbont  deralgnment  ot  title.  Lorge  v.  Dennis, 
5  Sueed,  005. 

A  person  In  possession  ot  land  may  maintain 
an  action  (or  overflowing  It,  as  possession  raises 
a  presumption  ot  title.  Klmbrall  v.  Walker,  T 
Itlcb.  L.  422. 

One  In  posscsaton  o(  land  wrongfully  over. 
Qowed  by  the  construction  and  maintenance  ot 
a  dam  Is  entitled,  wltbont  proof  ot  legal  title, 
to  recover  damages  In  an  action  on  the  case. 
King  V.  Terlton,  2  Ilarr.  &  M'H.  473. 

When  un  upper  riparian  proprietor  la  Injured 
by  the  obstruction  of  his  water  course  by  a 
lower  proprietor,  he  may  recover  damages  to 
the  enjoyment  of  his  possession,  tbougb  be  bss 
not  tbe  freehold.  Neal  v.  Ohio  River  R.  Co. 
47  W.  Va.  SIB,  34  8.  E.  014. 

Recovery  can  be  had  for  Injury  to  the  posses- 

m  o(  a  mill  and  dam  by  backwater  from  a 

wer  dam,  only  by  the  person  In  poaseaslon : 


Vebuont  BupRBUt  Comr. 


ana  InJuiT  ta  Ibe  freehold  1b  an  Injur;  to  the 
owner  for  whicb  be.  Bod  not  the  oecapant.  can 
recover  damaEM.  Warrlns  t.  Martin,  Wrigbt 
(Oblo)   38U. 

It  [■  no  defenae  In  an  action  RBalnat  a  ton 
f^aaoi'  tor  damages  to  a  mill  bj  the  backing  uf 
wnter  on  the  wbeela  and  marblocrj  tbe.'caf 
that  tbe  plaintiff  baa  on);  b?ea  Injnred  and  ob 
Btrucled  In  Ibe  eajoyment  of  a  rlgbt  wblcb  It 
doea  not  appear  be  bad  any  autborltj  to  eier- 
clae.     Hendrlck  v.  Jobneon.  S  Tort.  (Ala.)  20S. 

The  aurrlTlas  widow,  na  Ibe  head  of  a  tain 
V,r,  la  ealltled.  during  her  llfelliue,  to  Ibe  ex 
olUHlve  poaaeaslon  nud  enjoy mcnt  o(  tbe  home 
Btpad.  and  may  maintain.  In  ber  own  name  and 
right,  an  action  to  recover  for  damaxea  to  aueh 
honieatead  or  the  crops  growing  thereon  by  an 
overflow :  and.  although  there  ma;  be  aut^Ir- 
lug  children  of  the  deceased.  Ihey  are  not  necea 
a.iry  parties  plaintiff  to  such  ault.  Gulf.  C.  i 
S.  F.  R.  Co.  V.  Jonea,  3  Tei.  App,  Civ.  Caa. 
tWIIIaon)  I  13,  p.  33. 

In  an  action  agalnat  a  railroad  company  for 
Injurlea  In  laud. — among  other  things,  for  tbe 
flooding  thereof  caused  by  tbe  changing  and  ob- 
atrui^tlng  of  water  coursea  by  the  erection  of 
an  embankment.— If  the  pInlnllT  IB  allowed  to 
testify  10  biB  parchaae  and  ownership  of  tbe 
land  without  objection,  tblB  will  be  sufflclent 
evidence  ot  title  la  blm  to  maintain  tbe  action, 
and  will  extend  to,  and  embrace,  the  whole 
tract,  although  not  aclnally  In  hla  poBBeaalon, 
where  there  Is  no  adverse  possession.  Cairo  & 
St  L.  R.  Co.  T.  Woosley,  8S  111.  370, 

Damagea  for  tbe  overflowing  of  mining  claims, 
cauaed  by  the  erection  of  n  dam,  and  the  abate 
meat  thereof  as  a  nnlaance,  cannot  be  recoTered 
or  had  where  tbe  plaintiffs  tall  to  prove  title  tc 
the  dolma  ao  oversowed,  aud,  even  If  Ibeir  title 
were  establlabed.  It  Bppeara  that  defendanli 
had  tbe  prior  right  to  mine,  and  could  not  carry 
on  their  mining  operallona  without  aucb  dam. 
Stone  T.  Bumpua,  «0  Cal.  428.  Tbe  Injury  sua- 
tnlned  la  i/ainnom  aba^ua  fnjuria,     46  CaJ,  218. 

Tbe  ownerablp  ot  a  homeatead  Injuriously  af- 
fected by  tbe  maintenance  ot  a  dam  which  la 
prejudicial  to  health  la  a  aufflclent  ^leclal  in. 
terest  to  entitle  the  owner  to  apply  for  eqnlta- 
hla  relief.     Treat  v.  Balea,  27  Mich.  Sgo. 

The  surviving  wlte.haa  auch  an  estate  in  the 
homestead,  being  part  of  the  commanlty  estate 
ot  beraell  and  her  deceased  busband.  aa  will  en. 
able  her  to  maintain  an  action  In  her  own  name 
for  Ita  Injur;  by  an  overflow ;  and  It  (he  belra 
Ot  the  deceaaed  husband,  who  ate  not  Joined  as 
plaiotlffa,  bad  also  an  Interest  In  the  land  at 
tbe  time  of  the  Injury,  a  party  sued  by  her 
can  only  avail  himaelf  ot  that  fact  by  plea  In 
abatement,  or  by  way  of  apportionment  ot  dam. 
agBB.  Houston  &  T,  C.  D.  Co.  v.  Knapp,  51 
Tez.  592. 

Here  occopancy  or  posaeaalon  of  a  tract  of 
land,  a  portion  ot  which  was  Bowed  by  another 
at  tbe  time  ot  such  occupancy,  does  not  entitle 
the  occnpant  to  maintain  trespass  therefor 
without  sbowlDg  lltte,  or  poasesalon  under  a 
clBim  at  title.     Mlllerd  v.  Reevea.  1  Mich.  107, 

The  owner  ot  s  lower  mill  Is  ilshle  If,  with- 
out authority,  he  seta  the  water  back  Into  an- 
otber'a  tall  race,  although  on  the  land  ot  a 
ttaim  party;  and  tbe  right  under  which  tt  la 
located  there  Is  Immaterial  aa  to  that  liability. 
Graver  v.  Sholl,  42  Pa.  bS. 

While  the  plslntilf  most  show  title,  or.  at 
least,  a  posaeasory  right,  to  submerged  lands, 
to  maintain  an  action  tor  flooding  tbem.  It  need 
not  have  been  acqultvd  any  measurable  time  be- 
fore bringing  snlt.  tor  any  delay  whatever  tends 
to  ripen  defendant's  intrusion  Into  right: 
hence,  a  deed  made  on  tbe  very  day  process  be- 
ginning tbs  action  waa  served  la  presnmed  to  b* 
59  L.  E.  A. 


antecedent  to  tbe  anlt,  and  Is  aafflclent-    Ball 
V.  Chaffee.  13  Vt,  ISO- 
Proof  ot  actual  poaaesslon  and  occupancy  of 
;ho  whole  ot  a  tract  of  land  when  It  waa  Sowed 
is  BUfllcIent  prima  fade  proof  of  lllle  and  own- 

'rshlp  to  enable  auch  occupant  10  maintain  an 
ictlou   for  damages  to  tbe  land  and  growbg 

Tops    caused    by     tbe    Bowage.     Boylngtoo    v, 
Sctulres,  71  Wis.  270.  37  K.  W.  227. 

n'hether  the  riparian  rlghla  ot  an  owner  of 

and  on  a  river  extend  only  lo  Ibe  thread  a(  the 
■Cream,  or  to  tbe  opposite  bank,  he  Is  entitled 
to  maintain  trespana  agalnit  a  waCerlot  coai- 
pjny  tor  damages  done  by  the  overflowing  of 
Ilia  water  wheels  bj  th«  eiecUon  aud  raising  of 
—        'Lot  Co.  18  Ga 


a  dam  below.    Jonea  v.  Wat 

539. 
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legal  title  la  In  a  third  p 
Clamey.  9  Ga.  160, 

In  an  action  to  recover  damages  for  Injury 
lo  land  from  backwater  from  a  nillldam,  proof 
of  possession  Is  sufficient  to  maintain  an  action. 
A'bere  tbe  complaint  sllegea  that  the  plalnllff  la 
tbe  owner  In  fee  of  tbe  land,  and  la  In  possessloD 
thereof;  and  no  proof  of  title  la  necessary. 
Barber  v.  Barber,  21  Ind,  468. 

Where  a  mill  owner  baa  only  tbe  rl^t  of 
ualng  a  reservoir  and  dsm.  he  can  recover.  In 
case  a  lower  riparian  owner  erects  a  dam  which 
Inlerferea  wllh  hla.  only  for  the  Injury  to  bli 
casement.     Robertson  v.   Woodwortb,  42  Conn. 

Actual  poBseBSlon  by  tbe  plaintiff  Is  auOlcIent 
title  to  maintain  an  action  against  defendant  tor 
raising  hla  dam  so  aa  to  set  tbe  water  back 
upon  plaintiff's  worka.  Branch  v.  Doane,  18 
Conn.  233. 

Tbe  fact  that  plaintiff's  right  to  ass  tbe 
water  of  a  stream  Is  limited  to  ancb  times  aa 
It  may  run  over  his  grantor's  dam  above  does 
not  deprive  blm  of  a  right  ot  action  against  a 
lower  proprietor  who,  by  raising  his  dam.  sets 
back  tbe  water  upon  tbe  plalntiCTa  worka.  as 
auch  act  was  tbe  exercise  of  a  claim  which,  if 
continued  tor  a  suOlclenl  length  ot  time,  would 
confer  on  the  defendant  a  prescriptive  rlgbt- 
IbU. 

He  wboae  poeseaslon  of  land  to  which  be  has 
title  ot  record,  overflowed  liy  a  mill  pond,  dalea 
'It  ot  poasesslon  duly  returned  by  Ibe 
Judgment  In  ejectment,  altbongb 


tbe  land  then  was  and  continued 
by  the  waters  of  tbe  mill  pond,  has  an  unim- 
paired right  of  action  against  the  mill  owner 
for  the  flowage:  and  the  mere  overflowing  of 
tbe  landa  does  not  amount  to  poaseaalon  thereof 
by  the  latter,  nor  even  to  a  trespaas,  but  simply 
a  nnlaance  created  to  tbe  owner'a  injury.  Ter- 
rlne  v,  Bergen,  14  N.  J.  L.  359,  27  Am.  Dec  63. 

Tbe  title  ot  one  in  posaesslon  under  claim  ot 
ownership,  who  brlnga  an  action  for  flowage, 
cannot  be  questioned  by  the  one  earning  the 
flowage,  for  the  purpose  of  defeating  tbe  actloa. 
Bassett  v.  Salisbury  Mfg.  Co.  28  N.  H.  459. 

One  In  possession  of  land  under  condltloas  In 
a  bond  may  maintain  an  action  for  Injuries  te 
tbe  aoll  by  flowage  catued  by  tbe  stoppage  ot  a 
river,  dne  to  an  accumulation  of  logs  and  Ice, 
through  the  negligence  of  the  owner  of  the  Idea 
George  v,  Flik,.82  N.  E.  32. 

The  poasesaion  by  plalntlflT  ot  the  tract  of 
land  of  which  (hat  flowed  by  defendant  was  a 
part  waa  suflelent  possceaton  of  tbe  land  Bowed 
to  entitle  blm  to  malnCnIn  an  action  against  de- 
fendant for  such  flowage,  as  defeodaat'i  pos- 
gesslon  arising  from  flooding  tbe  land  did  not 
affect  (he  title  to  it,  but  waa  a  mere  easement. 
Mima  V.  Weatberabee,  2  SIrobh-  L-  184. 
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Id  an  action  (o  ratimlD  tlw  erection  of  ■  dam 
of  a  helgbt  Jlkel;  to  enow  the  water  to  flow 
bade  on  plalntllTa  mill  and  dam  conalrucled  un- 
der an  order  of  the  court,  made  ponaant  to  ataC- 
ate,  It  Ib  not  a  proper  defeoae  tliac  plalnlllTa 
title  to  tbe  laud  od  whiph  the  mill  wu  erected 
ia  delectire,  Id  tbe  absence  of  an  adTcrse  claim- 
ant to  nicb  land.  Arnold  t.  Klepper,  2i  Ho. 
273. 

In  an  action  tor  damaiea  for  Injuriea  caused 
to  a  Btirlng  and  ford  bj  backwater  from  a  dam 
•reeled  beloiT,  U  li  not  necemr;  to  abnw  title 
to  tbe  landa  Injured. — actual  poaoeaslon  li 
enougb :  and  aucb  iwaseaalon  need  not  be  by  la- 
cloaure,  bat  a  claim  of  ownersblp  running  back 
a  namber  of  Tcura,  coupled  with  a  uae  tor  the 
ordinary  pDrposes  by  hU  family  and  hands,  la 
■uOlclent.     Allen  t.  HeCorkls,  3  Head,  ISl. 

The  fact  that  an  upper  riparian  owner  baa 
not  acijulred  a  valid  right  in  a  tract  of  land 
which  IB  Hied  for  a  portion  of  ble  race  doea 
not  prevent  hla  collecllng  damages  for  lajiiriea 
caused  to  him  by  the  lower  mill  owner'a  dam. 
It  is  enough  that  he  la  in  nndisttirbed  enjoy- 
ment of  the  race  at  tbe  time  of  tbe  Injury. 
Decorah  Woolen  Mill  Co.  t.  Greer,  49  Iowa,  460. 

The  mere  posBPssIon  of  Innd  la  aulBclent  to 
ensble  a  gilalntlS  to  recover  damagea  for  the 
bnildlDK  of  a  dam  acroaa  a  water  course  ronnlDg 
througb  bucb  laDd,  by  reason  whereof  tbe  water 
la  thrown  back  upon  tbe  land  ol  tba  plaintiff. 
NorrLs  v.  Glenn,  I  Idaho,  660. 

The  equitable  Interest  Of  one  balding  a  bond 
for  a  de«d  and  in  actoal  poaseealou  of  flooded 
ISDda  is  auIDcIeDt  title,  aa  a^nst  tbe  ballder 
of  tbe  dam  canaing  tbe  oversow,  who  con- 
etructed  it  under  a  mere  parol  license  eubae- 
guently  given  by  the  landowner.  Hough  T.  Pat- 
rick, ue  Vt.  43 S. 

A  person  throwing  baeic  water  on  the  upper 
owner  by  meani  of  a  dam  is  a  wrongdoer  agelnat 
whom  one  In  poaseasion  merely  may  maintain 
an  action.  Yeargaln  v.  Johnston,  I  S.  C.  (Tay- 
lor) 60,  1  Am.  Dec.  SSI. 

One  who  builds  a  mill  and  a  dam  on  a  navi- 
gable stream  under  statutory  permission  Is  en- 
titled to  all  the  protection  In  Its  use  which  the 
law  wonld  give  bim  if  hla  worka  had  been  erected 

prietor  has  no  more  right  to  back  the  water 
on  his  wheel  In  the  one  case  than  in  the  other. 
BIgler  V.  Antes,  31  Fa.  288. 

A  penion  wbo  owns  only  to  the  center  of  the 
■  "      0  extend  bia 


vhlch 


,  t    maintain    an    action 

against  the  latter  for  Bowing  back  the  water  In 
the  stream  so  as  to  Interfere  with  his  dam. 
Jewell  V.  Uardlner.  12  Mbbb.  Sll. 

One  wbo  constructed  a  mill  race  witbont  au- 
thority over  lands  owned  by  the  government. 
and  ai  a  mere  trespaaser,  may  not  have  the  ott- 
■tructlon  of  the  race  by  a  purchaser  from  the 
government  enjoined,  where  no  right  has  arisen 
by  prescrlptlpn.  although  there  may  have  been 
acqnlescence  therein  for  a  long  time.  Sherwood 
V.  Vliei,  IfO  Wis.  441. 

The  mere  fact  that  a  mitldam  erected  In  a 
river  which  Is  a  public  higbwsj  tor  floating 
ratta  of  loga  and  board*  la  n  nuisance  will  not 
lUBtlfy  a  mill  owner  In  coastmcllng  a  dam 
lower  down,  which  will  cover  ap  the  flrst  one 
with  water.  Odlorne  v.  Lytord,  9  N.  H.  SOS, 
82  Am.  Dec.  387. 

Where  B  railroad  company  has  constructed 
an  embankment  with  InsuOlclent  culverts,  and 
tbe  buildings  of  a  mill  owner  are  Injured  from 
backwater  because  of  tbe  defective  culvert.  It 
Is  no  defense,  in  an  action  against  tbe  compaoy. 
that  the  buildings  of  the  plaintiff,  by  reason  of 
tnacmrate  measurement  In  laying  oB  tbe  city, 
CSL.R.A. 


encroach  B  or  4  feet  on  the  street,  where  It 
appears  that  the  location  of  the  bnlldlDgs  In  the 

street  did  not  contribute  to  tbe  Injury.  Hous- 
ton &  G.  N.  R.  Co.  V.  Parker.  GO  Tei.  330. 

A  person  wbo  la  not  a  riparian  proprietor, 
but  wbo  baa  acquired  the  right  to  use  the  water 
for  propelling  a  mill,  although  he  may  not  have 
acquired  the  right  from  tbe  Intermediate  ri- 
parian owners  to  divert  tbe  water  from  a  stream 
to  hla  mill  race,  and  aa  to  them  la  a  wrongdoer. 
may  maintain  an  action  In  case  a  tower  proprie- 
tor backs  the  water  npon  his  tall  race.  Bristol 
Hydraulic  Co.  v.  Boyer.  67  Ind,  238. 

The  fidlnre  of  the  Xew  York  Central  &  Hnd- 
Bon  River  Railway  Company  to  obtain  the  i>er- 
mlsslon  of  the  canal  commisaloners  to  the  con- 
struction of  Its  road  across  the  Bladf  river  doea 

Its  emt>ankment  due  to  the  aetllng  back  of  wa- 
ter by  a  canal  storage  dam  ncross  such  river, 
since  the  act  of  1834,  chap.  STO,  |  IT.  requiring 
such  permlBsIon  before  a  railroad  can  be  built 
within  10  roda  of  any  canal  or  feeder,  applied 
only  to  B  apeclfled  corporation  created  by  that 
act.  New  YoA  C.  k  U.  R.  R.  Co.  v.  Btate,  ST 
App.  DlT.  67,  05  N.  T.  Supp.  68G. 

3.  Joinder  of  part<es, 

Tbe  sereral  owners  of  land  along  a  stream 
may  properly  Join  In  an  action  to  enjoin  the 
continuance  of  a  pier  In  the  stream  by  a  lower 
proprietor,  tbe  effect  of  which  la  to  canae  ths 
water  to  set  back  and  overflow  their  landa. 
Gillespie  V,  Korrest,  18  Uun.  110. 

In  case  of  the  obstruction  of  the  outlet  of  a 
lake  so  as  to  create  a  nuisance  by  raising  the 
water  In  tbe  lake,  all  property  owners  affected 
thereby  msy  Join  In  a  suit  to  abate  It.  Grnnt 
V.  Schmidt.  22  Minn.  1. 

Several  landowners,  whose  premises  V* 
flooded  by  the  maintenance  of  a  dam,  may  unit* 
In  a  ault  for  Injunctive  relief.  I'niner  v.  Hnrt, 
71  Mich.  128.  SB  N.  W.  B»0. 

Two  cr  more  persons  owning  separate  and 
distinct  tracts  of  land  Injured  by  the  overflow 
of  water  from  n  natural  wster  coum  obatrucled 
by  dllches  and  drains  may,  where  such  over- 
flow la  a  common  Injury  to  all  tbe  lands,  main- 
tain a  Joint  soit  to  abate  and  reatrsln  tbe  nui- 
sance, and  for  dsmnges  to  crops  on  such  lands 
owned  Jointly  by  all,  but  not  fur  damagea  to 
their  lands,  aa  to  which  they  have  no  Joint  In- 
terest.    Palmer  v.  Waddell,  22  Ivan.  3S2. 

One  having  an  equitable  Interest  la  property 
Injured  by  Ilowage  may  Join  tbe  bolder  of  the 
fee  In  n  suK  therefor.  Schuylkill  Nav.  Co.  T. 
Furr,  4  Watts  A  8.  302, 

But  owners  of  separste  tracts  of  land  af- 
fected by  o  dam  cannot  Join  In  an  action  for  an 
aggregate  amount  of  damages  for  the  Injuries 
cauaed  to  their  respective  property.  Hellanu 
V.   Bwllier,  24  S.  C.  30. 

A  misjoinder  of  parties  In  nnlting  several 
persona  as  complainants  In  tbe  same  action, 
who  ore  owners  of  different  tracts  of  land  af- 
fected by  a  dam,  cannot  be  raised  by  a  " 
rer  tor  misjoinder  of  causes  of  ai 


The  general  principle  by  which  the  question 
of  tbe  right  of  a  grantee  to  maintain  a  suit  la 
solved,  la  found  In  the  charader  of  tbe  ottstmc- 

whlch  the  one  constructing  it  may  obtain  tbe 
right  to  malntein,  then  tbe  cause  of  action  ia 
complete  when  the  structure  Ib.  and  tbe  grantee 
I'snnot  mslntaln  an  action,  Oa  the  other  band. 
It  the  obstmclion  Is  a  nuisance,  which  the  one 
constructing  It  baa  obtained  no  right  to  main- 
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UJn,  ttiea  the  ^raDtee  hai  ■  rl^t  of  action  for 
the  Injarln  Inflicted  OD  him. 

A  purrhaser  of  property,  tittr  the  conaCrnc- 
tloD  or  a  railroad  over  the  Mme.  cannot  recorer 
for  Injurr  thereto  bj  flooding  caused  by  the 
mBDncr  In  which  the  rBllroad  compao;  hid  kid- 
Btnicted  Ita  emtuakmeatB,  culTerta,  and  res^r- 
rolra  over  and  upon  n  natural  slream,  where 
the  evidence  shows  that  aach  works  are  per- 
manent In  (heir  form  Bad  character.  In  nich 
case  the  then  owner  has  ■  cause  of  action  which 
1 1  not  Bulgneble.  and  doee  not  paaa  to  hia 
grantee.  Chicago  A  A.  R.  Co.  T.  CaJklnB,  IT  111. 
App.  5C. 

A  landowner  cannot  maintain  an  action 
Bgainat  a  railroad  company  tor  Injur;  to  bla 
land  by  oyerttow  cnufd  by  the  manner  In  wblch 
the   railroad   embankment   wia   conatracted   be- 


whlch 


e  the  o 


r  of  11 


a  made  ilnce  his  par- 
chaae.  Chicago  &  A.  B.  Co.  T.  Uenneberry,  28 
III.  App.  110. 

A  grantee  can  onir  take  hIa  meadowa  subject 
to  a  •Crrltudc  ol  flowage.  when  the  grantor 
ha  I  already  deeded  a  mill  and  appurtenant 
righta  or  flowiRe  on  aald  meadowa  to  a  prior 
grantee:  and  h?  cannot  recover  flowage  dam- 
age! from  the  owner  of  said  privilege  for  flow- 
age  to  which  Ms  land  waa  anbject  nnder  the 
prior  grant.     Dutlec  v.  Hnae,  63  He.  447. 

Pnrcheeera  of  land  rrom  the  atate  aiter  the 
erection  of  dama  and  emhankmenta  thereon  In 
aid  of  naylgatlon  take  aabject  thereto,  and  have 
no  right  to  Interfere  therewith  on  the  ground 
that  no  compenaatlon  baa  been  made  therefor, 
where,  under  lla  charter,  which  proTldea  for 
compenaatlon  for  the  taking  of  lands  of  prlrate 
owners,  but  mskca  no  provlalon  as  to  state 
lands.  It  hna  the  Implied  right  to  take  alale 
lands  for  aach  parpoae  without  compenaatlon. 
tJlack  RlTsr  ImproT.  Co.  t.  La  Cross  Boom.  ± 
Transp.  Co.  S4  Wis.  SSft,  41  Am.  Bep.  «a.  11  N. 
W.  443. 

A  corporation  llahle  to  the  owner  of  lands 
for  damages  from  flowagt  Is  liable  wben  the 
damages  are  caused,  and  to  the  one  who  auffera 
a  diminution  of  the  Talue  of  hIa  freehold.  A 
conveyance  of  the  land  prior  to  bringing  salt 
for  the  damages  will  not  convey  that  right  of 
action  to  the  vendee.  Zimmerman  T.  Union 
Canal  Co.  1  Watts  A  B.  343. 

Where  land  flowed  by  a  mill  pond  la  pur- 
chased for  the  purpose  ot  bringing  the  owner 
of  the  dam  to  terms  with  respect  to  other  landa 
claimed  to  be  Injured  by  the  dnm,  but  which 
Injury  It  has  been  Impossible  to  deflnltely  eatat>- 
llah  at  law,  a  very  strong  case  at  Injury  to  the 
purchased  land  will  be  necesaary  to  canae  a 
conrt  of  equity  to  Interfere.  Bassett  T.  Sails- 
bury  Ufg.  Co.  47  N.  R.  4SS. 

The  grantee  of  one  whose  land  waa  overflowed 
prior  to  the  acqolaltlon  of  title  by  the  grantee 
may  only  recover  damages  for  the  Increased  In- 
jury to  his  lots  occasioned  by  raising  the  water 
to  an  Increased  height  after  he  became  the  own- 
er o(  the  lands,  and  not  for  the  perpetual  dam- 
ages thereto  by  tbe  keeping  of  the  water  at  the 
height  maintained  wben  he  pnrchaaed.  Head 
V,  Heln.  2S  Wla.  B33,  Practically  Overruled  In 
Sabine  v.  Johnson.  85  Wla.  ISC.  201,  In  which 
It  Is  said  that,  although  that  question  Is  not  to 
be  decided,  the  court  will  hold,  when  the  ques- 
tloa  la  again  presented  tor  determination,  that 
the  grantor  of  lands  which  are  flowed  at  the 
time  of  sale,  by  means  <tl  a  mlltdam  lawfully 
erected  and  maintained,  bat  In  respect  to  which 
no  proceedings  to  aasesa  damages  have  tteen 
taken,  la  entitled  only  to  anch  damagea  as  have 
•eemed  at  the  time  ot  the  anle.  unless  he  spe- 
cially reserve  futare  damages ;  and.  In  the  ab- 


to  all  damagea  which  may  accrue  after  the  par- 
choae  of  the  land  flowed. 

The  feoffee  ot  a  tract  of  land  which  waa.  at 
the  time  of  the  pnrrlmse.  overflowed  by 
a  dam  has  a  right  of  artlon  against  tbe 
person  constructing  the  dam  lot  cODtlnulDg 
the  same.  Beawick  v.  Canden.  Cro.  Ells.  pt.  1. 
p.  402. 

One  whoae  landa  are  damaged  by  an  overdow 
cunaed  by  the  obstruction  ot  a  water  coarae  by 
treaties  along  the  line  ot  a  railroad  right  of 
way  may  recover  damages  against  the  coai- 
pany,  although  tbe  treallea  were  erected  before 
he  bad  any  Interest  In  the  property  to  whlcb  the 
Injury  was  done.  Mississippi  k  T.  B.  Co.  *. 
Archibald.  ST  MIsa,  38.  7  So.  212. 

Althoush  a  peraon  did  not  become  possessed 
of  a  parcel  of  land  until  after  It  had  been  Sooded 
by  the  set  of  another  In  dumping  loads  of  earth 
Into  a  river  and  obstructing  Ita  flow,  he  msy 
maintain  an  action  against  such  person.  Wesh- 
bourn's  Case,  2  Leon,   103. 

The  surviving  wife  of  a  homestesder,  la  pos- 
session of  the  homestead,  may  maintain.  In  her 
own  name,  an  action  for  the  recovery  of  dam- 
agea for  Injury  to  the  land  and  crops  by  aa 
overflow  before  ahe,  by  the  partition  of  the  a- 
tate  of  her  husband,  became  the  aole  owner  ot 
tlie  land,  altbough  It  Is  objected  that  tbe  repra- 
sentatlves  of  tbe  estate  could,  alone,  mslntaln 
such  suit.  Houston  ft  T.  C.  B.  Co.  v.  Knapp.  61 
Tex.  BS2. 

The  fact  that  a  landowner  did  not  parchase 
(be  same  until  after  a  railroad  waa  built  does 
not  defeat  hla  right  of  action  against  such  com- 
pany tor  Injury  to  peraonal  property  thereon 
from  flooding  cauaed  by  the  wrongful  manner 
In  which  the  rsllrosd  embajikment  and  culvert 
were  built.  Ohio  J>  U.  B.  Co.  v.  Wachter,  23 
111.  App.  413. 

A  writing,  not  under  seal,  by  the  on-ncr  of 
land,  purporting  to  convey  tbe  right  to  flow  It 
and  to  release  all  claims  tor  damages  theretrom, 
does  not  hind  the  land,  nor  estop  a  aubseqiient 
grantee  to  recover  the  future  damagea  for  flow- 
age.     Cobb  V.  Fisher,  121  Uasa.  109. 

A  grantee  of  land  upon  which  ■  railroad  la 
Improperly  couatructed,  maintained,  dc  op- 
erated. BO  as  to  cause  such  land  to  be  overHowed. 
la  not  barred  from  a  recovery  tor  Injury  to  hla 
crops  thereby,  although  he  purchased  with  full 
knowledge  of  the  Hablllly  to  overflow,  and  the 
rsllrosd  company  acquired  Its  right  of  way  over 
such  land  by  condemnation  proeeedlngB.  and  had 
paid  his  grantor  tbe  damage*  awarded  him. 
Ohio  A  M.  B.  Co.  V.  Elliott.  34  til.  App.  589. 

The  present  owner  ot  landi  oversowed  by  (he 
works  In  aid  of  navigation  of  the  Fox  and  Wis- 
consin rivers  may  recover  damages  therefor  un- 
der tbe  set  of  Congress  ot  18VB,  chap,  166.  as- 
Bumlng  liability  therefor,  and  providing  that 
the  present  owner  ot  landa  wblch  bad  been  over- 
flowed  by  such  works  may  proceed  In  the  man- 
ner Indicated  by  tbe  state  ststutea  to  recover 
compensation,  although  such  overflow  occurred 
before  ho  became  tbe  owner  thereof.  Sweanej 
V.  United  States,  62  Wla.  3m),  22  N.  W.  «00. 

One  who  becomea  the  owner  ot  property  al- 
ready flowed  with  backwater  from  a  mllldua 
may  recover  for  tbe  damages  caused  blm  by 
SQCh  Bowing  and  Injury  to  the  land,  where  no 
compensation  In  gross  had  lieen  made  to  the 
farmer  owner.     Newell  v.   Smith.   15  Wis-  102. 

A  irrsntee  of  land  affected  by  a  nuisance  not 
ripened  Into  nn  easement,  conriatlng  c<  tlie  ob- 
stmction  of  a  stream  by  a  dam  ao  aa  to  cease 
It  to  overflow  and  Injure  the  land.  may.  oot- 
wllhatandlng  he  purchaaed  with  notice,  bring 
an  action  for  damages  resulting  from  its  eon- 
tlDuanca.  Towaea  t.  Anputa,  62  8.  C.  IM  3» 
8.  B.  8S1. 
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nit  owner  ol  l&nd  mar  taan  an  nctlon  agnlnit 
ODB  For  obatrucUiiB  tlM>  1°*  of  a  ■tiram  and 
flaodlnK  bis  land  prior  to  his  acquiring  tltl(, 
wbere  tbe  Hooding  contlnaed  atUrward.  WMh- 
lionrn's  Cose,  'i  Leon.  IDS.  8  Leon.  IT*. 

A  nllroad  company  la  liable  for  Injor;  to 
the  owner  of  crops  from  an  orerflow  of  water 
canaed  br  the  wtongfal  manner  In  which  a  rlll- 
road  embank  men  t  was  constructed  orer  a  nat- 
nraJ  Btream  bo  ai  to  obatruct  tbe  natural  flow 
of  water,  altboagb  be  purcbaaed  tbe  land  after 
tbe  erection  of  the  otntracclon  In  qaeatlon.  and 
knew  tbe  probable  danger  of  oTerflow  npcm  Ma 
land,  and  noIIQed  the  company  of  such  danger. 
«nd  requested  an  abatement.  He  la  not  bound 
to  aasuuie  that  tbe  railroad  company  will  main- 
tain the  nuisance  after  notice  to  abate  It,  nor  to 
refrain  from  putting  In  cropa  becaoae  o(  the 
danger  at  oyerflow.  Ohio  ft  M.  R.  Co.  t.  Bingle^ 
tary,  84  III.  App.  4ZS. 

The  mere  fact  that  tbe  Qowage  of  land  by  a 
dam,  coDBtltullDg  a  Dulsance,  eilMed  at  the 
time  of  tbe  purchase  Ibereol,  create!  no  pre- 
numptlon  that  tbe  purchaser  took  subject  to  tlie 
eaaement,  eo  as  to  defeat  his  right  of  action 
tor  an  abatement  of  the  nuisance  and  for  dam- 
ages. Lohmlller  V.  Indian  Foid  Water  Power 
Co,  31  Wla-  BBS,  8  N.  W.  801. 

The  alienee  of  land  aold  subsequeDt  to  tbe 
creation  of  a  nuisance  by  tbe  erection  of  ■  mill- 
dam  may  maintain  an  action  tor  damage  by  tbe 
oyerBowlng  of  his  lands  by  the  continuance 
thereof  attar  a  special  request  to  remove.  Lof- 
Ud  t.  M'Lemare,  1  Stew-  (Ala-)  138- 

It  la  no  defense  to  an  action  for  damages  to 
an  OM'uer's  land  from  flooding  cauaed  by  back- 
water from  a  mlltdam  on  another's  land  on  a 
■tream  below,  that  a  prior  decree  of  court  had 
estnmished  the  mill  owner's  right  to  a  certain 
mllldam  and  race,  and  enjolaed  the  remote 
grantors  of  the  present  owner,  their  heirs,  and 
all  persons  claiming  under  them,  from  molest- 
ing him  In  tbe  full  etLjoyment  of  the  water  prly- 
llegea  attached  and  belonging  to  such  premlaes. 
And  that  tbe  present  owner  derived  his  title  sub- 
aequenOy  to  the  rendition  of  the  decree.  Myers 
T-  Dell,  S  Blackf-  24S. 

A  riparian  owner  wboae  land  Is  oyerflowed 
because  of  tbe  presence  of  a  negligently  con- 
■tnicted  railway  bridge  In  the  river,  may  re- 
cover for  Ihe  Injury,  although  the  bridge  waa 
ballt  when  his  grantor  owned  tbe  property. 
Omaha  &  B.  Valley  B.  Co.  T.  Btandeo,  22  Neb. 
243.  3u  H.  W.  188- 

Tbe  damages  to  a  landowner  from  overflow, 
arlalug  from  Ihe  Improper  and  uDskllfnt  man- 
ner in  which  a  rsUroad  la  conatructed.  are  con- 
tinuing damages  which  the  grantee  of  the  land 
•nay  recover  agnlnst  a  railroad  compony  for 
«intinnlng  the  Improperly  conatructed  embank- 
ment afler  such  grantee  acquired  title-  Cleve- 
land, C.  C.  A  St.  L.  R.  Co.  T-  Nutall,  G9  III-  App. 

A  subscqaent  grantee  ot  land  may  maintain 
an  action  for  dnmngps  tor  overflow  occurring 
after  bis  purchase,  during  a  freshet,  caused  hy 
tbe  negligent  manner  In  which  a  railroad  bridge 
was  constructed,  prior  to  bla  purchase,  over  a 
natural  stream  flowing  Ibrougb  the  land,  al- 
though tbe  right  of  recovery  tor  damages  nat- 
nrally  and  proximately  resulting  from  a  proper 
construction  and  operation  of  Ihe  road  accrued 
to  the  then  owner  ot  the  land  at  tbe  time  the 
bridge  was  erected,  and  does  not  pass  to  a  aul)- 
■sequent  ttrsntee  ;  since  the  cause  ot  action  for 
Gueh  Injuries  accrued  only  at  tbe  time  ot  the 
overflow,  and  not  when  ihe  bridge  was  con- 
atroeted.  and  they  are  not  auch  aa  could  be  re- 
covered for  by  the  former  owner.  Sherlock  v. 
Irf)uii>vllle,  N.  A.  *  C.  B,  Co.  115  Ind.  22,  IT  N. 

v..  ni. 
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The  pnrcbaser  of  p«rt  of  lands  tram  one  who 
bii  previously  granted  another  part  thereof  on 
which  a  mllldam  la  located,  may  recover  tor 
damages  caused  by  an  Increased  Qowage  thereof 
SDbseqnent  to  bla  pnrchaae.     Bablne  v.  Johnson, 
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e  be  for 
1  therefor.     Woodman  v.  Tufts,  { 


of  land  covered  by  a  mill  pond 
under  a  chain  of  title  giving  the  mill  owner  tbe 
right  to  maintain  the  pond  will  not  prevent  tbe 
purchaser  from  objecting  to  It  as  a  nuisance  to 
other  property  owned  by  him  In  the  vicinity. 
Leonard  v.  Spencer,  lOB  N.  I.  838,  IB  N.  B,  30T- 

*    Koiloe. 

The  qucatlon  whether  notice  sbould  be  given 
befora  action  brought  should  depend  upon 
whether  or  not  tbe  flooding  was  by  permission 
of  the  grantor.  If  It  was,  justice  requires  no- 
tice to  be  given  before  action  brought.  If  the 
Bowage  was  at  nil  times  adverse,  the  one  main- 
taining It  Is  not  entitled  to  notice. 

No  notice  to  abate  tbe  nnlsance  la  necesaary 
to  charge  a  person  who  built  and  maintains  ■ 
dam  with  the  unlawful  flowage  caused  thereby, 
merely  because  the  land  flowed  has  In  the  mean, 
time  been  conveyed-  Eastman  v.  Amoskeag 
Mfg.  Co.  44  N-  II.  148,  82  Am.  Dec.  201.  Disap- 
proving ot  Woodman  r.  Tufts.  9  K.  H.  SI. 

When  the  grantor  of  premises  unlawfully 
flowed  by  a  dam  acquiesces  In  the  flowsge.  tbe 
grantee  Is  required  to  retjuest  the     '    "  -     - 


lie 
Mich-  TT 

Recovery  for  damages  to  an  upper  mill  by 
back  water  from  a  lower  dam  cannot  be  bnd  by 
one  who  purchased  the  mill  subsequent  to  the 
erection  of  the  dam.  against  tbe  grantee  of  the 
party  who  erected  It,  where  no  notice  of  the 
nuisance  has  been  given  by  the  purchaser  to 
such  grantee.     Flckett  V.  Condon,  18  Hd,  412. 

e-  SvrvivoraMp, 

Actions  to  recover  damages  for  Injuries  to 
lands  caused  by  the  overflow  of  waters  from  a 
mllldam  are  founded  on  tort,  and.  In  the  ab- 
Hence  of  statutory  enactment,  abate  by  the  death 
ot  the  plBlntltTi,  and  cannot  ba  revived  In  Ibe 
name  of  the  executor  or  administrator :  and  a 
Btotute  providing  that  no  apecles  of  action  for 
personal  Injuries,  with  certain  exceptions,  sbatt 
cesse  or  die  with  the  person,  does  uot  apply  to 
actions  of  this  character  founded  on  Injuries  to 
the  freehold.  Kennedy  v.  M'Atee,  1  Lltt.(Ky.) 
1G9. 

The  eieculor  cannot  maintain  sn  action   tor 

n  third  person  that  the  third  persaa  would  not 
flood  testator's  lands,  where  tcstotor  had  de- 
vised tbe  lands  to  his  grandrhlldren,  and  the  In- 
jury had  occurred  after  his  death-  Webb 
'     Branch   Improv.  Co.  161   Pa. 


N- 

A  notice  given  by  a  property  owner  to  anoth- 
ir  person  to  remove  a  dam  which  he  baa  erected 
ind  by  wblch  (he  former's  land  Is  overflowed 
nures  to  the  lieneflt  ot  the  grantee  ot  tbe  per- 
ion  giving  the  notice,  or  ot  anyone  claiming  tl- 
through  him.     Caldwell  V.  Gala.  11 


1.  2fi0. 


I.  29 


'Ight  ot  action  for  flowing  landa  cannot  be 
maintained  by  the  administrators  of  (be  de- 
censed  owners  where  an  Injury  to  the  land  la 
the  only  one  complained  of.  Chalk  V-  KIcAUly, 
10  Rich.  L.  B2- 

A  cause  of  action  for  Injnry  to  land  by  tbe 
maintenance  ot  a  dam  whereby  the  premises  are 
overflowed  does  not  survive  to  an  administrator, 
either  at  common  law,  or  nnder  tbe  statute  ot 
N'ew  Uampahlre ;  nor  can  be  maintain  an  aclloB 


Vebkoitt  Sufbehe  Codbt. 


tor  Bach  iDjor?  ■Iiu«  the  death  of  the 
DDleu  be  abowB  that  the  InteeCate  died 
the  iBDd.  Uiat  the  eitale  Is  IniolTent,  aod  tbe 
admlnlstrstloD  not  cioied.  FotlM  t.  Androacos- 
gln  RlTei  Impruv.  Co.  52  N.  a.  4TT. 

IX.  Defetuet. 

a.  ContributoTji  aeuUirnuM. 

Wblle  It  1«  (he  dDt7  at  one  wboM  Ind  U 
wronKfullj  Bowed  to  use  ordloary  and  reeaon. 
able  care  to  prevent  an  Injury  and  the  conae- 
qaencea  of  It,  when  the  tort  (eaaor  relies  upon 
•uch  lallure  he  muat  show  auch  facta  >a  would 
eonatltute  a  comiilete  defense.  Teiaa  k  P.  R. 
Co.  V.  OMahoney,  24  Tei.  CW.  App.  831,  80 
B.  W.  »02. 

A  riparian  proprietor  cannot  recover  for  dam. 
ages  from  a  baj^kln^  of  water  because  of  an  In- 
aufflclent  railroad  culvert,  when,  well  knowing 
of  tbat  IcKufllclency,  he  so  disposes  of  hia  prop- 
erly  aa  to  have  strons  reeaoa  to  believe  that  It 
will  be  flooded  and  Injured  or  destroyed,  and 
thus  contrlbulea  to  bis  own  damage.  Emry  v. 
Ralelgb  ft  G.  R.  Co.  100  N.  C.  080.  15  L.  R.  ■ 
332.  11  B.  E.  35S. 

When  the  use  of  riparian  lands  for  agrii 
tural  purposes  Is  not  entirely  destroyed  by  the 
DDlawfu]  damming  back  of  the  wuK  ' 
owner,  Ihelr  owner  Is  not  guilty  of 
Degllgencc  because  he  plants  cropb 
Ject  to  oiicnslonar  overflow.  This  r 
ronalstent  with  that  In  Emrj's  Cnaf.  JOO  N.  C. 
508.  15  L.  R.  A.  332,  J4  8.  K.  3J2. 
Dfacture  of  brick  Is  exceptional,  and  In  tbat 
ease  It  did  not  appear  that  the  work  could  ni  . 
have  been  conrenlenlly  aad  profitably  conducted 
OD  higher  lauds.  Knight  v.  Albermarle  &  It.  R. 
Co.  Ill  N.  C.  80,  15  8.  E.  028. 

Tbat   plaintiff  in   an   action  for   damages 
land  by  tbe  flooding  thereof  by  water  by  renc 
of  tbe  Insunlclency  of  a  culvert  In  a  railroad  ( 
bankment    contributed    to   his   damage    through 
failure  to  clean   out   a  ditch   Ibereon,   will  not 
prevent  a  recovery  for  such  damage  as  resulted 
Independently   of   bla  act.     Georgia   R.   ft   Bkg. 
Co.  T.  Berry,  TS  Oa.  744,  4  8.  E.  10. 

Tbe  owner  of  a  paalure  rendered  dangerous 
far  the  use  of  his  stock  by  partial  Qoodlng  Is  not 
required  to  cease  to  aaa  It  In  order  to  avoid 
damage  to  bis  ntock,  but  can  continue  to  use  It. 
eierclalog  diligence  anch  as  a  man  of  ordinary 
prudence  would  adopt  to  prevent  Increase  of 
tbe  dsmnses  ;  and  he  can  recover  of  tbe  wrong- 
doer tbe  value  of  the  stock  last  In  using  the 
premises,  by  reason  of  his  trespass,  end  also 
the  expense  of  reasonable  elTorts  to  prevent  d.im. 
age.  Including  the  cast  of  healing  animala  Id. 
Jured.  and  tbe  coat  of  guarding  (bs  stock  from 
danger,  conveying  tbem  to  a  place  of  safety. 
and  returning  tbem  wben  danger  had  ceased. 
Hughes  V.  Austin,  12  Tei.  Civ.  App.  ITS,  33  S. 
W,  007. 

A  riparian  owner  may  recover  damages  arla- 
Ing  from  tbe  building  of  a  dnm,  Ihe  flowage  from 
whkh  destroyed  his  bay  which  waa  left  as  waa 
customary  on  bis  meadow  land,  no  lack  of  care 
to  aecure  the  hay  being  ahown.  Heynolds  v. 
Chandler  River  Co.  43  Me.  S13. 

In  an  action  to  recover  for  Injury  Immediately 
resulting  to  riparian  lands  hy  the  construction 
by  another  o(  a  dam.  and  not  for  any  Injury  tbat 
migbr  thereafter  occur  by  reaaon  of  the  tcesb- 
eta  washing  away  the  unprotected  banks.  It  la 
Immalerlsl  whether  or  not  ttLe  injured  party 
made  any  effort  to  protect  bla  land  from  ero- 
elon.  Oldeobnrg  v.  Oregon  Sugar  Co.  3S  Or. 
504.  05  Pac.  860. 

In  determining  tbe  liability  of  a  railway  com- 
pany for  the  flooding  ot  a  mill  and  destruction 
of  a  lumber  yard  caused  by  the  Inrnfflcleocy  o( 
0»  L.  R.  A. 


a  ealvert  and  the  (iTlnf  waj  of  ai 

•tter  aevere  storou.  the  fact  may  be  considered 
tbat  tbe  mill  was  conatnicted  and  the  lumber 
yard  placed  In  such  positions  that  Injury  must 
result  If  tbe  culvert  and  embankment  were  in. 
Eunclent.  Central  Trust  Co.  v.  Wabaab,  St.  U 
ft  P.  R.  Co.  ST  Fed.  441. 

When  for  drainage  purposes  a  party  has  dug 
a  ditcb  which  In  eitreme  bigb  water  canaes 
wateta  penned  np  and  held  by  tbe  dam  ot  i 
boom  company  to  Cow  over  his  land  to  bla  In. 
Jnry,  the  doctrine  of  "avoidable  cooaequencH" 
is  applicable  wben  estimating  damages.  Conse- 
quences of  an  Injury  which  one  can  avoid  by 
acting  aa  prudent  men  ordinarily  act  are  not 
to  be  eaosldered,  for  it  Is  optional  for  blm  to 
inSer  or  avoid  tbem.  Guiadck  v.  Northwesteni 
Improv.  ft  Boom  Co.  73  Ulnn.  87.  75  N.  W.  SM. 

A  mere  want  ot  reasonable  care  by  owners  of 
mining  claima  to  prevent  Injury  tbereCo  (rom 
overflow  by  the  water  accumulated  by  a  dam  be- 
low does  not  Impair  tbeir  rigbt  to  recover  dam. 
ages  occasioned  thereby.  Fraler  v,  &eara  Union 
Water  Co.  12  Cal.  655,  T3  Am.  Dec.  582. 

In  an  action  against  a  railroad  company  to 
recover  damagea  tor  the  flooding  ot  land,  al- 
leged by  the  plaintiff  to  have  been  eanaed  by  the 
railroad  company'a  failure  to  keep  open  a  ditch, 
but  averred  by  tbe  latter  to  be  due  to  tbe  plaln- 
UITb  failure  to  keep  tbe  run  Id  proper  condltli» 
on  his  own  land.  Ihe  doctrine  at  contributory 
negligence  Is  not  applicable,  hut  each  party  la 
chargeable  with  the  consequences  ot  bla  own 
conduct.  I'hlladelpbla  ft  B.  R.  Co.  v.  Smith.  27 
L.  R.  A.  131,  12  C.  C.  A.  381.  28  D.  S.  App.  134, 
84  Fed.  870. 

b.  BsloppA 

Where  the  owner  of  a  mllldam   overflowing 

tbe  lands  above,  belongiog  to  a  stranger,  con. 
reyed  said  mllldam  by  warranty  deed,  he  Is  es- 
topped thereby  from  afterwards  claiming  dam- 
ages against  bis  grantees  for  the  oversowing  ot 
Buch  lands  above,  to  which  he  acquires  title 
from  auch  stranger.  Jamlgan  v.  Ualra,  1 
Kumpb.  4T3. 

One  whose  land  has  been  flowed  by  back  wa- 
ter from  a  dam  may  not  have  It  abated  aa  a 
nnliance,   or  Its  repair  enjoined,  when    be  has 
permitted  valuable  Improvements  to  be  made  on 
tbe  strength  ot  the  right  to  draw  water  there- 
from, and  haa  auffered  numeroua  repairs  to  be 
■de,  acquiescing  for  several  yeuta  In  Ita  mala- 
nance.     Cobb  v.  Smith,  18  Wis.  802. 
Failure  to  object  to  tbe  erection  of  a  mill  to 
be  used  In  connection  wllh  n  mill  pond  will  not 
prevent  an  adjacent  owner  from  complaining  of 
Ihe  pond  as  a  nuisance.     Leonard  v.  Spencer, 
108  N.  T.  338,  10  N.  E.  307. 

No  recovery  tor  Injury  to  land  by  backwater 
from  B  dam  can  be  had  by  ownera  of  the  land 
who  encourage  tbe  erection  of  the  dam.  and 
afterwarda  voluntarily  assist  In  repairing  it  and 
keeping  It  up  for  tbe  sake  ot  having  a  mill  in 
their  neighborhood,  knowing  at  the  time  how  It 
affected  tbeIr  premises,  and  without  making  ob- 
jection for  some  yeara.  Barlltt  v.  Woodslde,  1 
Ohio  Dec.  Reprint,  13. 

A  rlpsrlnn  owner  la  not  barred  from  com- 
plBlnlng  ot  another'a  dam  an  the  same  stream 
ly  the  fact  that  he  waa  present  when  the  pres- 
nt  owner  purchased  It.  and  omitted  to  give  no- 
tice af  the  Injury  tor  whlcb  damagea  are  aongbt. 
Alexander  v.  Kerr,  2  Rawie,  8^,  18  Am.  £>ec. 
613. 
Tbat  tbe  owner  ot  land  above  a  dam  stands 
t  and  aeea  tbe  dam  raised  without  objecllen 
r  protest.  Is  not  auch  acquiescence  as  will  bind 
Im  If  he  does  nothing  to  Indues  or  encourage 
le  raising.    Cooper  v.  Cailisla,  IT  N.  J.  Go- 
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A  lower  mill  owner,  who  luu  pennlCted  la 
Dpper  proprlAtor  to  expend  i.  large  mm  In  the 
1.1)11  Btmrtlou  ol  a  dam  wllbla  the  area  In  vbkh 
tbe  lower  proprietor  baa  a  vested  rlghc  at  flow- 
age.  mar  be  reetrlcted  la  hia  right  to  use  llRBh- 
boerda  tor  tlowage  parposes  In  conslderatloD  of 
an  award  of  dama^a.  Curnwell  Utg.  Co.  T. 
Bwirt  so  Ulcb.  S03,  SO  N.  W.  1001. 

Tbe  mure  fact  that  expense  baa  been  Incnrred 
Id  proi^urlDg  macblnerj  to  be  tiacd  In  conuectloD 
with  the  mLlLdam  will  not  prevent  the  npper 
proprlEtor  from  objecting  to  tbe  dam  In  cage  It 
Booda  bis  land.  De  Vaustan  v.  Ulnar,  77  Oa.  SOS, 
1  S.  K.  433. 

No  mete  dela;,  or  even  aaguleacenee.  anleaa 
ander  clreumacancea  that  would  create  an  equi- 
table estoppel,  abort  ol  tbe  period  of  twentj 
jeara  neceaaarr  to  give  the  owner  of  a  dam  tbe 
rlgbt  li;  prescription  to  Bow  the  land  of  an 
upper  riparian  owner,  will  bar  the  upper  ri- 
parian owner's  right  of  action  to  abate  tbe  dam 
aa  an  existing  nnlaance.  Mueller  v.  Fmen,  86 
Minn.  ^73,  BO  N.  W.  SSa. 

A  warrant  to  nttate  a  dam  as  a.  nuisance  was 
refused  In  favor  of  mortgagees  where  the  dam 
was  built  at  about  the  aame  time  that  the  dam 
•s  to  which  It  constituted  a  nuisance  waa  built, 
ao  tliat  the  erection  ot  (be  mill  la  connection 
with  BUcb  dam  was  prevented,  while  a  mill  was 
erected  at  a  great  expense  at  the  nuisance  dnm. 
and  no  notice  was  given  to  the  mortgngeea  of 
the  action  to  abate  the  nuisance.  Bemls  v. 
Clark.  II  Pick.  452. 

Tbe  proprietor  of  a  ah  Ingle  mill,  who  casts 
refuse  Into  the  stream  ao  that  It  floats  down 
Into  the  mill  pond  of  a  lower  mill  proprietor, 
leasenlng  tbe  letter's  aapplj  of  water  and  In- 
terfering with  the  opeiatlon  of  his  mill,  cannot 
recover,  where  the  lower  mill  owner  fella  treea 
on  bla  own  land  to  Intercept  the  refuse,  tbe 
combined  effect  of  which  Is  to  set  back  tbe  water 
apou  the  wheel  of  the  npper  mill,  since,  wbea 
both  parties  commit  acts  Id  violation  of  law, 
the  court  will  not  interfere  to  determine  which 
Is  the  more  calpeble.  Davis  v.  Monro.  08  Mich. 
4S5.  33  N.  W.  40g. 

Tbe  right  of  a  landowner  to  domaKea  sua- 
talDCd  bj  back  flow  of  water  due  to  a  culvert  In 
a  creek  croased  bT  a  canal  Is  not  defeated  or 
Impaired  by  hla  having  conveyed  otber  land  at 
a  different  point,  nor  b;  tbe  provlalona  ot  tbe 
statute  as  to  compensation  for  taking  laud  and 
constructing  the  canal,  t»ecause  auch  damages 
are  not  the  natural  and  necessarj  result  of  such 
coDstmctloa.  bat  arise  fiom  the  Imperfect  or 
defective  culvert.  Delaware  k  R.  Canal  Co.  r. 
Lee.  S2  N.  J.  L.  243. 

Notice  o(  an  Intention  to  ralae  a  dam  where 
npper  riparian  owners  are  Injured  will  Dot  of 
Itself  Justlf;  tbe  act.  nor  will  It  deprive  the  In- 
jured parties  of  all  claim  for  damages  done  to 
■abseqnent  Improvements  made  b;  them  after 
•Uch  notice.  Farnum  v.  Blackatono  Canal  Co.  1 
Burnt).  47,  Fed.  Cas.  No.  4,670. 

A  landowner  whose  property  la  flooded  by  wa- 
ter set  back  from  a  mllldem  Is  estopped  from 
seeking  equitable  aid  to  abate  It,  where  be  re- 
fused to  proceed  with  arbitration  proceedings, 
and  did  not  file  bis  bill  until  four  and  a  half 
years  after  tbe  mill  was  runoing,  and  It  was 
known  how  tar  (be  dam  set  back  the  water. 
Miller  V.  Cornwell.  71  Mien.  270,  38  N.  W.  812. 

An  upper  owner  doea  cot  lose  bis  right  of 
action  for  a  wrougfal  damming  back  of  the  wa- 
ter by  snbmltting  to  the  wron^and  making  the 
moat  ot  It  rather  than  go  Into  court,  when  he 
never  commnnlcated  hla  acquiescence  to  tbe  lort 
feasors,  and  tbey  never  changed  [bclr  sltaatlon 
la  reliance  upon  It,  and  the  reatorallon  of  the 
stream  to  Its  original  coarse  will  not  affect  their 
GgL.R.iw 


land  or  Its  asa  dllfarently  tban  It  did  originally. 
Beeeb  v.  Knder.  IS  Fa.  Super.  Ct.  86. 

One  who  aeqnieacea  In  the  cotutructlon  by  an- 
other, at  large  expense,  of  a  dam,  and  eicbangea 
deeds  with  him  defining  the  Imandarlei,  wltbont 
notifying  him  that  the  dam  flows  back  water 
upon  bis  landa  to  bis  prejudice.  Is  estopped 
from  tbereatter  aaserting  such  claim  against 
the  dam  owner.  Dean  r.  Benn,  69  Hun.  MS, 
23  N.  Y,  8upp.  708. 

A  rlpnrlan  proprietor  la  not  deprived  of  hla 
common-law  remedy  from  an  unlawful  floodlug 
of  hla  lands,  either  by  estoppel  or  otherwise,  by 
acqulesceoce  for  several  years,  or  failure  to  no- 
tify the  defendant  of  bis  Injury.  Knight  v.  Al- 
bemarle *  U.  R.  Co.  Ill  N.  C.  80.  IS  S.  E.  920. 

The  acquiescence  of  tbe  grantor  of  the  owner 
of  premises  In  tbe  obatructlon  of  sloughs  lu  car- 
rying s  canal  across  tbem  ao  aa  to  overQow 
auch  premlaea,  constituting  a  nuisance,  Is  no  de-  . 
fense  to  the  action  for  an  Injunction  by  such 
owner  to  prevent  a  continuance  of  such  over- 
dow.  Learned  v.  Caatle.  78  Cal.  4B4,  18  Pnc. 
872.  21  Pac.  11. 

A  landowner  Is  not  precluded  from  recover- 
ing damages  tor  the  flooding  ot  bis  premises  by 
the  raising  of  a  dam  across  a  river,  by  tbe  mere 
tact  of  hla  slgnlag  an  agreement,  as  prealdent 
of  a  water  company  and  tbe  owner  of  another, 
that  tbe  directors  of  the  hydraulic  company 
owulug  the  dam  should  raise  tbe  same,  tbe  coat 
thereof  to  be  borne  by  the  water  companies  In 
proportion  to  tbe  water  power  respectively 
owned  by  each.  Sterling  Hydraulic  Co.  v.  Gait, 
SI  111.  App.  000. 

Damagea  lor  Injorlea  caused  by  tbe  obatruc- 
tlon of  a  ditch  cannot  be  mitigated  by  tbe  fact 
that  plaintiff  might  have  gone  upon  defendant's 
land  and  removed  the  obstruction,  and  thereby 
^sseaed    the    Injury.     White    V.    Cbapin,     108 


Mass. 


138. 


Tbe  fact  that  tbe  upper  owner  uses  the  water 
<ut  of  tbe  regular  channel  ot  the  stream  does 
LOt  change  bis  right  to  be  tree  of  the  back 
'Bter  ot  a  lower  dam.  If  he  returns  tbe  water 
o  the  stream  before  It  leaves  bis  land.  Web- 
ler  v.  Fleming.  2  Ilumpb.  018. 

An  owner  of  realty  subject  to  flowage  will 
ot  be  bound  Ijy  tt 


will  b 


vaived. 


r.  0  Me. 


Taking  Ice  from  a  pood  with  permlsslna  of  the 
owner  Is  not  such  an  acquiescence  In  Its  main- 
tenance as  to  prevent  tbe  obtaining  of  nn  In- 
junction against  It  In  case  It  bccomen  n  nui- 
sance.    Adams  V.  Popbam,  76  N,  Y.  410. 

A  riparian  proprietor  may  real  rain  a  lower 
proprietor  from  damming  tbe  water  back  upon 
bis  mill,  although  his  water  privilege,  wblle 
sufficient  for  the  purpose  of  light  mnchlnery,  la 
not  BuOlcIent  to  permit  the  profltable  openitlon 
of  a  anwmlll.  the  purpose  to  which  he  la  devot- 
ing It.  and  to  make  It  so  be  dams  back  the  water 
above  bim  ao  as  to  raise  the  strenm  at  a  point 
owned  by  the  lower  proprietor,  but  whlcb  does 


.    Burr, 


c.  ConlHAut(n]7  cause. 
A  lower  riparian  proprietor  will  not 
pelled  to  lower  bis  dam  actoas  a   rive 
ground  that  back  water  from   It  obsti 
operation  of  an  upper  mill,  where 
ly  shown  that  s    ~ 


s  due 


of  tbe  dam.  Newland  v.  Hudson 
Itlver  Wuter  Power  &  Paper  Co.  42  N.  Y.  8.  K. 
45.  10  N.  V.  Supp.  eS4. 

In  an  action  (or  detnagea  to  land,  alleged  to 
be  caused  by  the  defendant's  mllldam,  It  It  ap. 
pear  that  other  and  contlDgent  dicumstsncea 


Tebuort  Scpuke  Cocbt. 


Mai^, 


prppond^rale  lirKrlf  In  canain;  tbe  iDjnrlooB 
^S^cts.  8ucb  damnKn  are  too  ivDiDte  lo  be  the 
baaln  at  n  recoirrj.     Itncker  t,  Athen*  Hfg.  Co. 


«(  s  tlrsam  below  dd 
water  below  durlag  ti 
(he  lop  at  (he  dma  ni 
Id  an  at-tJon  for  dam; 


tarmatloa  of  the  baaks 
lenl'B  dam,  cauaiag  tbe 
iMa  to  rise  higher  (ban 
How  back,  ta  admlaalble 
I  for  the  orerflowInK  of 
whether  luch  oTerfloi 


by  deleDdant's  dam.  where  It  ap- 
Iieara  rmni  the  evidence  that  plalntirs  tauda 
only  BUITerpd  In  timea  of  hlith  water.     Ibid, 

A  verdlrt  (or  nomtnal  damagSB  Id  an  oi-tlon 
(or  Duwlag  Eiada  alleged        - 


(he  0 


I  of  a 


.   (he 


alldlnn 


bj  It  bet 


dam.  ralglae  of  banks  above  and  below  thi 
and  eKending  an  embinktneDt,  where  i(  ap- 
pears that  (here  were  oiher  cauaea  of  almost  all 
the  Itijurr,  will  not  be  dlaturbcd.  Phllllpa  T. 
rhIIUpi.  34  N.  J.  L.  liOa. 

A  railroad  compnn;  building  a  bildge  acroaa 
B  atreaio  la  not  liable  for  obBtructlng  (he  ((ream 
and  Sowing  adjoining  land,  where.  af(er  Oie 
I  ons( ruction  of  tbe  bridge,  adjoining  landownerm 
construcled  a  levee,  which  greatly  Increased  the 
WHier  psKsIng  through  the  stream. 
It  blgher  (ban  the  Hood  leiel,  where- 
ie  dammed  and  choked  up  by  drift 
raK-ning  onto  tbe  bridge.  Coleman  t.  Kanaoa 
City.  St.  J.  ft  C.  B.  B.  Co.  30  Mo.  App.  476. 

Where  tbe  ownera  of  land  upon  aeparate 
brancbeB  of  a  atream  place  obatrucdona  tberein 
•o  that  waters  flow  from  both  brinchea  upon 
tbe  lands  of  a  third  person,  one  will  not  be  lia- 
ble for  all  the  Injury,  if  be  bad  do  connection 
wltb  acta  of  tbe  o(ber.  Wallace  t.  Drew.  59 
Barb.  413. 

Where,  by  reason  of  a  dam  on  the  property 
of  a  lower  ouner,  a  aooi  cuts  o  now  channel 
through  (be  land  of  the  upper  owner  to  the  In- 
Jury  of  blm  and  a  railroad  company,  and  the 
ralln^ad  company,  with  the  agreement  of  the 
other  jiardea.  nndertakea  to  restore  the  atream 
(0  1(4  old  channei  by  means  of  a  dam  across  the 
break  In  the  twuks.  the  owner  of  (he  dam  will 
Dot,  In  case  a  subsequeDt  flood  carrlee  out  the 
new  dsm  to  the  Injury  of  the  land  of  an  upper 
owner,  be  liable  tor  that  Injury,  although  be 
night  have  been  liable  for  any  Injury  caused  by 
A  similar  flood  before  tbe  course  of  (be  channel 
was  changed.     Jones  i.  Turner,  46  Barb.  027- 

A  landowner  who  maintains  A  culvert  on  hla 
own  laud  in  such  a.  manner  aa  to  aafely  carry 
tbe  ordinary  flow  of  water  In  times  ot  ordinary 
freshets  will  not  be  liable  for  the  Increai    '  " 


of  a  dam  may  briDg  dd  aetttm  agaloBt  tbe  per' 
aon  bnildlng  tbe  dam  withont  flrat  removiag 
natonl  obatmctlona  (hat  are  causing  tbe  same 
Injurj,  as  au  act  which  occasions  do  other  dsm- 
Bges  than  putting  In  hazard  those  rights,  which, 
if  the  act  were  acquiesced  In,  would  lie  ioat  by 
lapse  of  time,  la  a  sufficient  ground  of  action- 
Chapman  V.  Thames  Mfg.  Co.  13  Coon.  289,  33 

One  obatrnctlng  the  Bow  of  a  stream  la  llsble. 
BKhongh    othera    are    obB(mctlng    It    i 


r  dowi 


Cuive 


'.  Chics 


[-  &  P-  i 


Mo.  A  pp.  130- 
A  mill  owner  who  partially  ol 
ot  woter  from  bla  mill  la  not  tbereby  precluded 

owner  tor  further  obstruction-     Brown  T-  Dean. 
123  Mnas.  ZS4. 

A  railroad  company  Is  liable  In  damages  to 
BD  owner  whose  land  haa  been  lojured  by  Che 
oversowing  of   the   wBtera   of   a   creek    thereon 


e  being  the  obsln 


ot  wat 
atructioD  0 


I  land  by  the  oii- 
6  Pa.  523, 


It  Is  no  defense  to  an  action  tor  damages  from 
the  llowage  of  land  by  the  maintenance  ot  tbe 
dam  that  another  dam  may  have  contributed 
thereto-  Jones  V-  United  SUtea,  48  Wis.  38B. 
4  N.  W-  Bin. 

But  if  a  part  ot  an  owner'a  land  Is  over- 
flowed by  (lie  couetructlon  at  a  dam  by  another, 
he  Is  enUdpil  to  recover  for  the  Injuries  sus- 
tained thereby,  aithoagh  other  parts  of  bis 
land  were  overflowed  by  reason  of  cauaea  other 
than  the  building  of  ths  dam.  Dond  v.  Quthrle. 
11    III-   App.    1114. 

It  la  nu  defense  to  an  action  to  recover  dam- 
ages for  Bowing  lands  by  a  dam  aeraas  one  of  tbe 
.  outlets  of  a  lake  that  another  dam  higher  than 
defendania'  waa  subaequently  erected  across  the 
other  outlet,  and  that  the  two  dams,  oparating 
together,  set  water  back  on  plalntltTs  lands  and 
Injured  (hem.  Arlmond  v.  Oreen  Bay  A  U. 
Canal  Co.  39  Wis.  41- 

One  whose  land  Is  overflowed  by  tbe  bnlldlDg 
SO  L.  R.  A. 


thereto  created  by  (he  filling  of  a 
railroad  company :  and  la  such  case  it  is  lor  ine 
Jury  (0  de(erraliie  bow  much  ot  (he  whole  damage 
was  occasioned  by  sucb  act.  Ohio  *  M.  H-  Co- 
T-  Combs,  43  III.  App.  119. 

It  Is  DO  defense  to  an  BctiOD  Bgalnat  a  rail- 
road company  by  a  laadowner  to  recover  dam- 
ages tor  overBowIng  hla  lands,  occasioned  by 
the  manner  In  which  a  bridge  waa  constructed 
by  the  company  over  a  natural  stream,  that  the 
ekiaience  ot  a  levee  maintained  by  snch  tand- 
owDer  increased  tbe  danger  of  overflow,  when 
snch  levee  was  there  at  the  time  tlie  bridge  waa 
buUt.  Chicago,  B.  Ji  q.  E.  Co.  v.  Scbalfer.  26 
III.  App-  280. 

One  who  maintains  booms  In  a  river  whereby 
tha  water  la  set  back  upon  the  land  of  an  npper 
I'ipartaD  owner  Is  liable  fur  the  resulting  In- 
Jury.  aKhough  loga  o(ber  than  bis  own  an 
stopped  by  (be  booms,  and  form  the  JaiDi 
which  raise  the  water,  or  even  where  tbe  riss 
la  caused  bj  flood  trash-  Grand  Baplda  Boom- 
ing Co.  V.  JarvlB,  30  Mich.  308. 

d.  Right  lo  repair  injurji. 

A  mill  owner  who  raises  hla  dam  at  tbe  out- 
let ot  a  poQd  to  a  height  greater  than  be  la  en- 
titled  lo,  nud  thereby  causes  the  water  to  break 
through  the  banks  and  oveiflow  a  neighbor's 
land  adjoining  on  the  pond,  cannot  claim  the 
privilege  ot  cuUBtnietlug  an  embankment  od  the 
land  flooded  at  tbe  outer  margin  ot  the  pond 
thus  eittnded  (o  prevent  the  escape  ot  (be  ID- 
creased  amount  of  water  In  that  dlrectloD  aa  a 
right  neciwsary  for  the  preaervadon  of  his  wa- 
ter privilege,  feasenden  v-  Morrison,  19  N.  H. 
226. 

But  (Kie  who  erects  a  dam  after  iawfal  con- 
demnation proceedings  will  be  liable  for  bis 
negligence  In  not  erecting  and  maintaining  hla 
works  Id  a  skilful  and  reaaonabie  manner.  Id 
coDBcqueuce  of  which  a  guard  bank  breaka  and 
Hoods  lands  adjoining  the  pond.  Chesapeake  ft 
O-  H-  Co-  V.  Chambers.  05  Va.  503,  28  S.  R.  872. 

In  an  action  to  recover  for  tbe  flowing  ot  land 
by  the  negligent  construction  of  a  dam.  an  agree- 
ment between  the  parties  that  the  defendant 
shall  have  a  right  to  enter  on  tbe  plolDtllTa 
land  and  to  fill  In  and  grade  the  aame  ao  as  to 
prevent  tbe  water  from  overBowIng  It  consti- 
tutes no  defense  (o  the  aetloD.  PenBeld  v.  New 
Xork  ft  Mt.  V.  Water  Co.  2  8iiv.  Sup.  Ct-  498, 
6  N.  Y.  Supp.  IfO. 

The  owner  of  land  across  which  flows  a  water 
coarse  la  not  relieved  from  liability  for  Injuries 
iDfllcted  upoD  adjoining  land  by  sn  obatmctlon 
Id  the  stream  which  caused  tbe  water  la  Hood 
such  land,  upon  the  ground  that  he  removed  the 
obctructloe,  which  conalated  of  c  fallen  wall,  aa 


Avert  r.  Vermont  ELEonHo  Co.  907 

la  bo  dl>eov«red  tta  eilBtenee.  aj  tbe  kctlm  i  repaired  hla  fault  do«a  not  tellere  bin  trom  tli* 
a  compeoMitlan  tor  dauase  luatalucd  bj    damaKea  already  accrued-     Bell  v.  Twentrman, 

0  keep  tbe  ■tream  free    1  Q.  B.  78S,  1  aal«  A  D.  223,  S  Jnr.  33B. 

.  ^..  .t..  .. .._  ]  jj   p_  y 


PENNSYLVANIA  SUPREME  COtJRT. 


'    Hermui  SCHMALTZ,  Appt., 

TOHK  MANUFACTURING  COMPANY  «t 
at. 

(S04  Ps.  1.) 

ft.  A  eonrt  of  e«Bitr  altllnv  la  one 
■tetc  baa  JarlBdletioB  ot  a  salt  by  oa« 
at  Its  elllaeaB  bolding  a  mortgaee  on  proii- 
crtr  la  another  state,  la  enjoin  aaotber  d(l- 
■CQ  from  remoTlng  from  tbe  property  alleged 
Oxtniea  wblch  he  bad  turnlebed  under  a  con- 
ditional contract. — at  least  where  the  noaree- 
Ident  mortgugor  voluntarily  comei  In  and  aub- 
nlta  to  tbe  juried!  ct  ion. 

S.  Tbe  eanDtractloa  of  a  atatnte  by  tbe 
lower  court!  of  tbe  atate  ot  tta  enactment  !■ 
not  binding  on  tbe  eouita  of  another  atate. 

9.  Failarc  to  record  a  contract  .of  coa- 
dltloaal  aale  reaervlDg  title  to  a  mncblne 
wbleh  becomee  a  fliture  In  a  mHnufactnrlng 
plant  will  make  it  ot  do  effect  as  astHnst  a 
mbsequent  bona  ade  mortgiiKe  of  the  whole 
plant,  under  a  etatute  making  conditional 
•ales  ot  property  placed  In  puMesalon  ot  the 
buyer  void  aa  agalnai:  aubaequent  mortsagei 
In  good  taltb,  unleu  tbe  contract  la  recorded. 

.4.  Tbe  vaaatractloa  ot  aotleea  Klvea  by 
a  eondltloaal  aeller  of  a  machine  ot  In- 
tention Id  remove  It  from  tbe  plant  In  which 
It  was  Incorporaled  Ik  for  the  court. 

«.  Aa  Inlcnilon  to  take  torelble  woa- 
■eaaloa  of  a  machine  la  abown  by  notlcei 
ttaat  the  one  Ktvlng  them  Intenda  to  remove 
It  Immediately  by  hie  employees,  and  asking: 
tbe  atoppBie  of   woik   to   facilitate   tbe   re- 

O.  An  Injnaetloa  to  prevent  Irrepara- 
ble iBjarr  la  authorized  upon  sbowlng  an 
Intention  to  remove  from  a  brewery  plant  a 
refrigerator  wblcb  la  a  constituent  part  of, 
attached  to,  DBd  necessary  tor  tbe  oparatlon 


Coun^j  in  favOT  of  defendants  in  a  suit  to 
«njoin  the  reniora)  of  fixtnrea  from  a  brew- 
ery.    Itcoeraed. 

The  facts  as  found  by  the  trial  court  wore 

( 1 )  I'he  York  Mnnufacturing  Company  i« 
a  corporation  inwirporated  under  the  laws  of 
the  stale,  doing  buaino»»  io  the  city  of  York. 


The  corporation  is,  and  woa  In  the  year 
IPOO,  engaged  in  the  majiufacture  of  ice  ma- 
chibes,  refrigerating  apparatus, , and  other 
machinery.  The  D^r  Parle  Brew  Company 
is  a  corporation  incorporated  under  the  laws 
of  the  Btat«  of  New  York,  engaged  in  the 
brewing  of  Ijcer  B.t  Port  Jervis,  New  York, 
and  was  bo  engaged  &t  the  filing  of  the  bill 
in  this  case,  as  a  reorganization  of  the  cor- 
poration of  the  Deer  Park  Brewing  Com- 
pany, a  bankrupt  corporation  closed  out  un- 
der the  United  States  bankrupt  laws.  No 
service  of  tlie  bill  was  made  on  the  Deer 
Park  Brew  Company,  but  the  said  defendant 
has  liled  an  answer. 

(2)  The  York  Manufacturing  Compaby, 
through  its  agent,  G.  E.  Bema,  sold  an  ico 
maohinB  and  refriKerating  apparatus  to 
Kurt  Rudolph  Sternberg,  then  a  resident  of 
Baltimoie,  in  the  month  of  April,  ISOO,  to  be 
shipped  to  Port  Jervis,  New  York,  there  to 
be  erected  in  a.  brewery  of  the  Deer  Park 
Brewing  Company,  owned  and  operated  by 
said  Sternlierg  and  some  associates  who 
were  in  business  with  said  Sternberg,  but 
without  oJiy  knowledge  by  the  York  Slajiu- 
facturing  Company  that  the  machine  w&s 
beinp  purchased  for  the  Deer  Park  Brewing 


tor  the  York  Miinufncturing  Company  and 
by  Sternberg,  in  Baltimore,  vie.,  on  April  5, 
IPUO.  Afterwards  fnid  agreement  was  ap- 
proved on  April  10,  19O0,  by  the  York  Manu- 
facturing Company,  at  York,  Pennsylvania, 
and  iL  duplicate  sent  to  scid  Sternberg,  in 
Baltiiiiore,  Mniyland. 

(3)  The  SHJd  agreement,  referring  to  the 
preceding  speciflcittlona  and  general  agree- 
ment, with  the  York  Manufacturing  Com- 
|>any'8  approval,  is  as  follows: 

Agreement 
Between   the   York    Manufacturing  Goro- 

Cny,  a  co.poration  organized  unaer  the 
US  of  the  state  ot  Pennsylvania,  of  York, 
York  county.  Pennsylvania.  U.  B.  A.,  party 
of  the  first  part,  and  Kurt  Rudolph  Stern- 
berg, Esq.,  of  Baltimore,  county  of  Balti- 
more, state  of  Maryland,  party  of  the  second 
port,  Ofi  follows:  The  York  Manufacturing 
Company  agrees  to  fiirninh  the  said  party  of 
the  Kpcond  part,  for  use  in  brewery  situated 


Note.— Ai  to  right  to  maintain  suit  witb  re- 
aped to  Bome  right  connected  with  real  prop- 
erly In  otber  atate  or  Injuries  to  such  prop- 
erty, see  also.  In  tbla  eerlea.  Allln  v.  Connrctl- 
<Tit  HIver  Lumber  Co.  (Mass.)  0  L.  R.  A.  410; 
MiRBonrI  P.  R.  Co.  v.  Cullers  (Tex.)  13  L.  R.  A, 
J>*2:  Uttle  V.  Chicago,  St.  P.  M.  A  O.  R.  Co. 
(Minn.)  33  L.  R.  A.  1S3 :  and  Rogers  r.  Barnes 
<Masa.)  38  L.  B.  A.  UJ>. 

Aa  to  effect  oa  mortgage  of  agreement  be- 
59  L.  R.  A. 


ortgagor  i 


liber  as  to  character  of 
cbed  to  realty,  see.  In 
this  serlea,  cases  In  nota  to  Mulr  v.  Jones  (Or.) 
19  L.  n.  A.  444;  siso  McFadden  T.  Allen  (N. 
Y.)  19  L.  R.  A.  448;  German  Sot.  A  L.  8oc.  *. 
Weber  (Wash.)  36  L.  H.  A.  ZflT  :  Fuller-Wirren 
Co.  V.  Harter  IWIs.)  53  L.  R.  A.  603,  and  An- 
derson V.  Cr«imery  Package  Mfg.  C«>  fldobo) 
SS  L.  R.  A.  6S4. 


d  by  Google 
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in  the  dty  of  Port  Jervia,  conotf  o(  , ' 

and    stale  of    New    York,  at  No. 

etntet,  one  York  refrigerating  machine,  of 
the  standard  York  stTle  and  patented  a; b- 
tem,  togeLher  with  the  apparatus  mentioned 
and  described  in  the  attached  gpeciftcationa ; 
said  machine  and  apparatua  to  be  in  all  re- 
spects in  accordance  with  said  specifications, 
which,  together  with  all  the  agreemeata  ani 
guaranties   conteJned   therein,   are   made   a 

Krt  of  this  agreement,  and  will  deliver  and 
ve  same  ready  for  operation  about  the 
dH7  o"(  ,  180-,  for  the  sum  of  fif- 
teen thonannd  ($15,000.00)  dollars.  The 
said  party  of  the  second  part  agrees  to  pay 
for  the  said  machine  and  apparatua  aa  fol- 
lows, to  wit;  13,000.00  cash  with  order. 
Balance  in  fonr  equal,  six  per  cent  interest- 
bearing,  bajikable  notes,  to  be  doted  and  de- 
livered when  plant  is  ready  to  operate.  First 
note  to  become  due  in  four  montha  Second 
note  to  liecome  due  in  seven  months.  Third 
note  to  become  due  in  ten  months.  Fourth 
note  to  become  due  in  thirteen  moatha.  The 
title  to  said  inachine  and  apparatus  shall 
not  psss  from,  but  shall  remain  in,  the  York 
Manufacturing  Company,  until  full  settle- 
ment is  made  for  the  sam^.^until  the  tame 
is  fully  paid  for;  and  in  the  meantime  the 
party  of  the  second  part  agrees  to  fully  in- 
demnify the  York  Manufacturing  Company 
against  any  and  all  loss  or  damage  to  said 
machine  and  apparatus  by  Are  or  other  cause 
whatjioever,  and  also  agrees  to  keep  the  same 
fully  insui'ed  for  the  benefit  of  the  York 
Manufacturing  Company,  aa  its  interest 
may  appear,  until  fully  paid  for.  In  case  of 
failure  or  refusal  to  make  any  of  the  pay- 
ments when  due,  or  to  make  settlement  aa 
agreed,  or  to  pay  ajiy  note  that  may  be  giv- 
en when  it  falls  due,  the  whole  of  the  un- 
paid indebtedness  arising  under  this  agree- 
ment sliall  thereby,  at  the  option  of  the 
York  MannfacturJiig  Company,  become  im- 
mediately due  and  demandnble.  Witness 
the  following  signatures  and  seals,  the  Bftii 
day  of  April,  1900; 

York  Manufacturing  Company, 

by  G.  E.  Berna. 


York  Manufacturing  Company, 

by  P.  H.  Glattelter,  Preat. 
[Seal]  W.  L.  Glatfelter,  Secy. 

<4)  The  York  Manufacturing  Company, 
in  pursuance  of  the  contract,  during  some 
three  months  after  the  execution  of  said 
agreement  manufactured  the  different  parts 
of  the  refrigerator  and  ice  machine  so  con- 
tracted for,  and  purchoeed  pipes  for  the 
completion  of  the  same,  and,  when  finished, 
shipped  the  machine  to  Port  Jervis,  New 
York,  and,  by  its  workmen,  set  up  and  in- 
stalled in  the  brewery  of  the  Deer  Park 
Brewing  Company  the  said  machinery,  plac- 
ing it  upon  proper  foundations,  affixing  its 
parts  to  tlie  ouilding,  and  placing  the  boil- 
ers, walled  in,  in  an  adjoining  building,  and 
put  !«iid  brewery  in  operation. 

(5)  The  caab  payment  of  $3,000  was  paid 
G»  L.  R.  A. 


to  the  York  Manufacturing  Company  at  pro- 
vided in  the  agreem^it  ^  said  Sternberg. 
and,  after  the  completion  of  Un  erection  of 
said  refrigerating  plant  and  apparatus,  there 
were  executed  and  delivered  on  the  dates 
thereof,  respectively,  to  the  York  Manufac- 
turing Company,  by  Kurt  Rudolph  Stern- 
berg, promissory  notes  of  said  Kurt  Rudolph 
Klernherg,  to  tne  order  of  the  York  Manu- 
facturing Company,  bearing  the  following 
dates,  and  drawn  in  the  following  amounts, 
respectively,  to  wit:  Note  for  ¥2,843.69, 
dated  August  27,  1900,  payable  four  months 
after  date  at  the  First  National  Bank  of 
I'ori  Jervis,  New  York,  which  note  was  paid 
by  the  msker  at  maturity.  Note  for  |2,- 
343.60,  dated  August  27,  1900,  payable  seven 
months  after  date  at  the  First  National 
Bank  of  Port  .Jervis,  New  York,  which  was 
unpaid  at  maturity  and  duly  protested,  and 
which  note,  with  principal,  interest,  and  pro- 
test charges,  still  remains  unpaid.  Note  for 
12,0(58.09,  dated  August  27,  1900,  payable 
ten  months  after  date  at  the  National  Bank 
of  Port  Jervis,  New  York,  which  was  unpaid 
at  maturity,  and  which  note,  with  principal 
and  interest,  still  remains  unpaid.  Note  for 
$2,008.09,  dated  August  27,  ISOO,  payable 
thirteen  months  after  date  at  the  National 
Bank  of  Port  Jervis,  New  York,  and  was  un- 
paid at  maturity,  and  which  note,  with  prin- 
cipal and  .interest,  stilt  remains  unpaid. 
Note  for  $1,806.03,  dated  February  27.  1901, 
payable  six  months  after  date  at  the  Nation- 
al Bonk  of  Fort  Jervis,  New  York,  which 
note  was  unpaid  at  maturity,  and,  with 
principal  and  interest,  still  remains  unpaid. 
Upon  the  above-mentioned  notes  there  re- 
mains due  to  the  York  Majiufacturing 
Company  the  sum  of  $6,481.07,  and  $1.85 
protest  fees,  with  interest  thereon  from  Au- 
gust 27,  lilOO,  and  the  additional  sum  of  $1.- 
890.93,  with  interest  from  February  27, 
1901;  the  balance  of  the  purchase  price  of 
$15,000  having  been  paid  by  said  Kurt  Ru- 
dolph Sternberg,  the  purchaser. 

(0)  At  the  time  of  the  execution  of  the 
said  sgreeinetlt,  and  at  the  time  of  the  de- 
livery of  said  machinery,  so  set  up  in  said 
brewery,  l^  the  York  Manufacturing  Com- 
pany, the  said  Kurt  Rudolph  Sternberg  was 
the  president  and  manager  of  the  said  Deer 
Park  Brewing  Company. 

(' )  After  the  said  refrigerating  plant  and 
apparatus  was  installed  and  put  in  operatioa 
at  the  bi-ewery  of  the  Deer  Park  Brewing 
t^impany  at  I'ort  Jervis,  New  York,  to  wit 
October  25,  1900,  the  said  Deer  Park  Brew- 
ing Company  made  and  delivered  ite  nrart- 
gage  to  the  Nntionol  Bank  of  Port  Jervis, 
of  I'ort  Jeri'is,  New  York,  for  the  purpose 
of  securing  a  certain  bond,  of  even  d^  with 
the  said  mortgage,  made  by  the  said  Deer 
Park  Brewing  Company,  and  delivered  to 
the  said  National  Bonk  of  Port  Jervis,  uii 
by  said  mortgage  transferred  to  the  said  Na- 
tional Bank  of  Port  Jervis  alt  the  proper^ 
therein  descriljed,  including  the  refrigerat- 
ing plant  and  apparatus  purchased  as  afore- 
said from  tlie  York  Manufacturing  Corapsnv 
and  installed  in  the  brewery  of  the  said 
Deer   Park  Brewing  Company,   whidi  saiil 


isoa. 
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mortjaife  ivaa  afterirards  duly  recorded   tn 

tlw  proper  oHices  lor  said  purposes  in  i1ii> 
propur  counlj  where  the  property  was  situ- 
ated u-ltcn  mortgaged,  botA  as  a  real  and 
chattel  inortgn<^.  Snid  mortgage  was  exe- 
cuted to  Knid  national  bank  as  collateral  ne 
ciirity  for  moneys  to  be  advanced  to  said 
Deer  Park  Brewing  Company  on  notes  to 
be  discounted. 

(B)  After  the  execution  and  delivery  of 
the  bond  and  mortgage  hereinbefore  de- 
scribed by  the  Deet  Pa.ik  Brewing  Company 
to  the  National  Bank  of  Port  Jervia,  the 
said  Deer  Park  Brewing  Company  became 
indebted  to  the  said  National  Bank  of  Port 
Jervia,  by  reason  of  notes  made  or  indorsed 
bj-  the  Hoid  Deer  Park  Brewing  Company 
and  discounted  by  the  aaid  National  Bank  of 
Port  Jervis,  in  a  sum  in  eicess  of  the 
amount  named  in  the  said  bond  and  mort- 
gage, and  intended  to  be  secured  thereby. 

(Dj  At  the  time  the  said  Deer  Park 
Brewing  Company  was  adjudicated  a  bajik- 
rupt  aa  aforesaid,  to  wit,  May  25,  1901,  the 
said  De«r  Park  Brewing  Company  was  in- 
debted to  the  said  National  BsJik  of  Port 
JervJR  in  a  sum  exceeding  the  amount 
named  in  said  bond  and  mortgage,  which 
said  indebtedness  was  secured,  and  intendeil 
to  be  secured,  t^  the  said  bond  and  mort- 
^!^;  and  the  wtid  Deer  Park  Brewing  Com- 
pany had  failed  to  meet  and  pay  the  indebt- 
edness BO  crez.ted,  secured  as  aforesaid  by 
said  bond  ajld  mortgage,  and  on  May  25, 
1001,  had  been  in  default  for  a  period  of 
more  than  sixty  days,  ajid  is  still  in  default. 

(10)  On  or  about  Janusjy  10,  1902,  the 
said  bond  and  mortgage  described  in  para- 
graph 7  were  duly  assigned,  transferred, 
and  <iet  over  by  the  said  National  Bank  of 
Port  Jervis  to  Hemma  Schmaltz,  the  plain- 
US,  of  the  city  of  Philadelphia,  and  are  now 
owned  by  him,  and  at  the  time  of  said  last- 
mentioned  transfer  the  debt  secured  and  in- 
tended to  be  secured  by  the  said  bond  and 
mortgage,  remaining  due  and  unpaid,  ag- 
gregated $2e, 124.06;  and  there  was,  at  the 
time  of  the  filing  of  the  Inll,  due  and  owing 
to  tbe  said  Uernian  Schmaltz,  nasignee  of 
the  said  bond  and  mortgage  aforeaaid,  the 
sum  of  C2a,124.0tl,  as  appears  from  said 
bond  aiid  mortgage  and  evidence  filed. 

(11)  That  on  January  20,  1902,  the  law 
firm  of  Hastings  &  Oleeson  (the  said  H.  A. 
Gleaoon,  of  said  Drm  of  attorneys  at  law,  of 
New  York  City,  being  the  counsel  of  the 
York  Manufacturing  Company  in  New  York, 
with  general  a^tbori^  to  act  there  for  the 
said  company)  gave  the  following  notice  to 
Uennan  Bduualtz,  the  plaintiff: 

New  York,  Jstiuaiy  20,  1902. 
Be  Deer  Park  Brewing  Co. 

Ur.  Schmaltz, 

307  Buttonwood  St,  Philadelphia,  Pa. 
Dear  Sin— 

We  understand  you  are  interested  in  thii 
matter.  We  represent  the  York  Uanufac- 
turing  Ccmipany,  which  owns  the  ice  plant, 
and  beg  to  notify  you  that,  unless  this  traus- 
S9L.  B.  A. 


action  is  closed  at  onc«,  we  shall  be  com- 
l^elled  to  remove  the  plant  imraediately. 
Very  truly  yours, 

Hastings  t  Glcason. 

On  February  15,  1D02.  the  same  nttornrvi 
-len'ed  the  following  notice  on  the  owners  of 
Deer  Park  Brew  Company: 

New  York,  February  13,  I0C2. 
Owners  Deer  Park  Brewing  Co.. 

Port  Jervis,  New  York. 

Gentlemen  :— 

You  are  hereby  notified  that  during  the 
week  commcneing  February  17tb  the  ice 
plant  belonging  to  the  York  Manufacturing 
Company  will  be  removed  by  their  employ- 
ees. Wc  would  ask  you  to  have  work 
stopped,  to  facilitate  such  removal,  as  their 
woi'kmen  will  be  there  during  the  week 
named.  Very  truly  yours, 

Haetings  &  QleasoD. 

(12)  Said  refrigerator  was  a  constituent 
part  of  the  said  brewery  plant  of  the  Deer 
I'aik  Brewing  Company  (afterivarda  Deer 
Park  Brew  Company ) ,  attached  to,  and  nec- 
essary for  the  operation  of,  the  same.  It 
was  capnbte.  however,  of  being  removed 
without  serious  permatient  injury  to  the 
walla' and  other  parts  of  the  brewery;  and, 
by  the  substitution  of  another  refrigerator 
of  the  same  or  other  manufacture,  opera- 
tions could  be  continued,  as  conducted  bcfoiv 
removal  of  the  i^ifrigerator  in  question. 

(13)  Neither  tbe  agreement,  nor  a  copy 
thereof,  pioviding  that  the  refrigerator 
should  reiTiain  the  property  of  tbe  York 
Manufacturing  Company  until  settled  and 
paid  for,  was  filed  in  the  office  of  the  town 
clerk  at  Port  Jervis,  New  York,  as  required 
by  tlie  New  York  statute  of  1897,  at  the  time 
of  the  exitcution  of  tbe  mortgage  by  said 
Deer  Park  Brewing  Company  to  the  said 
Port  Jervia  National  Bank,  or  previously. 
The  said  bank  bed  no  notice,  actual  or  con- 
structive, of  tbe  said  agreement.  The  bank, 
in  good  faith,  without  notice,  took  said  morb- 
gaire,  and  advajiecd  the  moneys  heretofore 
me!ntioned  on  discounted  notes,  on  the  credit 
of  snid  mortgage,  as  collatern!  security;  and 
thf  mortgage  was  assigned  to  the  plaintiff 
by  the  bunk,  in  good  faitb,  for  a  valuable 
compensation. 

(14)  In  tbe  proceedings  in  bankruptcy  of 
the  Deer  Park  Brewing  Company,  Kurt  Ru- 
dolph Sternberg  reported  in  the  statement 
fileii  In  said  bankruptcy  proceedings  tbe 
said  refrigerator  sfi  held  by  the  York  Manu- 
facturing Company  on  an  agreement  of  con- 
ditional sale. 

Mr»»rg.  losepb  De  F.  JnaUn  and  t.  S. 
BlAck,  for  appellant: 

The  contract  constitutes  a  aooditional  sale, 
and,  if  it  is  a  Pennsylvania  contract,  tho 
title  attempted  to  be  reserved  cannot  be  in- 
sisted upon  OS  against  creditors  or  bona  fide 
purchasers. 

farquhar  v.  UcAlevi/,  142  Pa.  233,  21  Atl. 
811;  Oft  T.  Buitatman,  IW  Pa.  217,  31  AU. 
102. 
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The  contract  Is  %  Pennsylvania  coDtrsat 
bccaiiae  it  was  made  in  Pennsflvania. 

Beach,  Coiitr.  {  60. 

In  tlie  abscncK  of  proof,  the  conclusive  pre- 
sumption is  that  the  law  of  Marf  land  18  the 
Bamc  aa  the  law  of  PennNylvania. 

Beanett  v.  VaJirell,  TO  Pa.  263;  Fan 
Auken  v.  Dunnitiff.  SI  Pa.  4G4 ;  Bollinger  T. 
aallayhcr,  144  Pa.  20.5,  22  Atl.  815. 

This  contreot,  as  to  matters  bearing  upon 
itn  exerntion,  interpretation,  and  validity, 
must  be  governed  by  the  law  of  the  Bt«te  of 
Pennsylvania. 

Sciiddcr  V.  Union  Nat.  Bank,  91  U.  8. 408- 
412,  23  L.  ed.  245-248;  1  Beach,  Contr.  | 
fiflO. 

Tlic  protniasory  notes  of  the  purchaser 
nilt  be  coniiidered  as  absolute  payment  when 
the  parties  have  a^eed  that  they  shall  be 

Ijeaguc  v.  Waring,  gG  Pa,  246;  UcCord  t. 
DuranI,  134  Pa.  184,  19  Atl,  48B. 

A  contract  involving  a  forfeiture  upon  the 
happening  of  a  certain  contingency  will  be 
Strictly  construed  in  favor  of  him  against 
whom  tlie  forfeiture  is  stipulated.  If  any 
reasonable  construction  can  be  placed  upon 
the  contract  that  will  avoid  the  forfeiture, 
it  will  be  adopted. 

IVVif  MoreUind  A  0.  Tialural  Hag  Co.  v. 
De  Witt,  130  Pa.  234,  6  L.  R.  A.  731,  iS  AU. 
724. 

A  refrigerating  plant  erected  in  a  brewer; 
becomes  a  part  of  the  nal  estate. 

Ott  v.  Hicealman,  166  Pa.  217,  31  Atl.  102. 

Where  the  owner  of  the  land  wrongfully 
fixes  the  chattels  of  another,  it  b  a  conver- 
sion of  tliem  into  the  realty,  and  by  the 
clinnge  of  their  nature  leaves  the  remedy  of 
the  owner  only  in  damages. 

Mill  V.  Seaald,  G3  Pa.  271,  SI  Am.  Dec. 
20J). 

A  bona  fide  mortgagee  of  real  estate,  or 
one  claiming  title  under  such  mortgagee,  ia 
not  liable  to  be  afTected  by  any  secret  trust 
or  equity  if  he  is  without  notice  thereof. 

Jiigtcs  V.  Jones,  lU  Pa.  510,  7  Atl.  64; 
CVcst  V.  Jack,  3  Watts,  238,  27  Am.  Dec. 
35.1;  Beach,  Contr.  {  168. 

Where  the  mortgagor  is  insolvent,  a.  court 
of  equity  will  restrain  the  severance  of  ma- 
obinery  affixed  to  real  estate  in  a  building, 
upon  the  petition  of  the  mortgagee. 

Witmar't  Appeal,  46  Pa.  465,  84  Am.  Dec. 
609;  Uorris't  Appeal,  88  Pa.  308. 

Where  damages  are  incapable  of  measure- 
ment at  law,  or  are  eatimable  only  by  con- 
jecture, and  not  by  any  accurate  standard, 
although  there  is  no  irreparable  injury,  an 
injunction  will  be  granted. 

Weit  foreland  A  C.  Natural  Oaa  Co.  v. 
De  Witt,  130  Pa.  236,  6  L.  R.  A.  731,  18  Atl. 
724;  Com.  v.  Pittaburgh  A  C.  R.  Co.  24  Pa. 
160,  02  Am.  Dec.  372. 

Or  where  the  injury  threatened  is  of  a 
permanent  nature. 

Blerling'i  Appeal,  111  Pa.  35,  66  Am.  Rep. 
246,  2  Atl.  105. 

That  it  ia  within  the  power  of  the  court, 
and  that,  in  a  proper  ease,  it  is  the  duty  of 
Che  court  to  restrain  legal  proceedings  in  au- 
ol^r  state,  ia  not  open  to  question. 
B0L.B.A. 


Kendall  V.  UcClun  Coke  Co.  182  Pa.  1, 17 
Atl.  823. 

JVetsrs.  Oe«rca  S.  SakatMt  and  Haarr 
O.  Ntlea,  for  appellees; 

A  mere  possibility,  or  anythii^  short  of  a 
leasonahle  probability,  of  injury  to  the 
plaintifl,  is  innuHicient  to  warrant  an  in- 
junction in  his  favor  against  any  proposed 
use  of  property  by  its  owner. 

1  Heach,  Inj.  {  17. 

An  injunction  will  not  be  granted  to  allay 
the  apprehensions  of  individuals. 

r.ati-  V.  Philadelphia  d  B.  Pom.  R.  Co.  S 
Pa.  Dint.  K.  740;  flaiaer  v.  Leid,  U  I^dc.  L. 
Rev.  206. 

If  the  defendant  is  solvent,  tb«  remedy  at 
law  is  necessarily  adequate. 

10  Gnc.  PI.  A.  Pr.  pp.  050,  967. 

Courts  may  restrain  acts  contrary  to  law, 
but  not  when  tbey  are  according  to  poeitive 
law.  When  a  positive  statutory  remedy  ei- 
inta  and  may  be  pursued,  equity  cannot  in- 
terfere (m  the  grouod  of  irreparable  mil- 

Brwcn's  Appeal,  66  Pa.  1S7 ;  1  Beach,  Inj. 
{  20;  Hhea  V.  Faragth,  37  Pa.  603,  78  Am. 
Dec.  441;  Wathbum's  Appeal,  105  Pa.  480; 
Pkiladelphia't  Appeal,  78  Pa.  33. 

If  the  manufacturer,  instead  of  makinga 
conditional  sale  of  the  machine,  had  leased 
it;  and  if,  after  it  waa  built  into  the  build- 
ing .ind  made  a  part  of  the  real  estate,  the 
bank  had  loaned  its  money  upon  the  secur- 
ity of  a  mortgage  covering  it, — nevertheless, 
the  manufacturing  company  would  have  had, 
even  in  Pennsylvania,  a  perfect  legal  ri^t, 
aa  against  the  mortgagee,  to  retake  posseo- 

HiU  T.  fimoild,  53  Pa.  271,  91  Am.  Dee. 
209. 

The  New  York  act,  as  clearly  aa  language 
can  be,  limits  its  ooeration  onl^  to  eontraets 
for  the  sale  of  gooas  accompanied  by  an  im- 
mediate delivery. 

Qravet  Elevator  Co.  f.  Callanan,  11  App. 
Div.  301,  42  N.  Y.  Supp.  930. 

The  validity  of  a  contract  is  to  be  deter- 
mined 1^  the  law  of  the  place  where  it  was 
made,  unless  it  appears  on  its  face  that  It 
was  to  be  performed  in,  or  made  in  referenoe 
to  the  laws  of,  some  other  place,  in  which 
case  it  will  be  governed  by  the  laws  of  the 
plaee  of  performance. 

3  Am.  &  Eug.  line.  Law,  pp.  S43,  544. 

The  contract  waa  to  be  pertwuied  in  the 
state  of  New  York. 

An  agreement  to  perform  an  act  at  a  par- 
ticular plate  is  made  in  refareaoe  to  the 
laws  of  that  place. 

3  Am.  L  Kng.  Enc.  Law,  p.  646;  Story, 
ConS.  L.  »th  ed.  p.  376;  People"*  Bldg.  i 
Loan  d  Hav.  Asso.  v.  Berlin,  201  Pa.  1,  60 
At).  306;  Bennett  v.  Eiutem  Bldg.  A  L. 
Amo.  177  Pa.  233,  34  L.  R.  A.  595,  35  AtL 
184;  Bauui  v.  Birehall,  160  Pa.  164,  24  Atl. 
020. 

The  deciMons  of  the  New  York  conrts  in 
coustruing  the  statutes  of  their  own  state 
should    be    binding   upon   courts   of    other 
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N.  J.  L.  •;  Cow  T.  Ctuhman.  3  Watts  ft  S. 
644,  3»  Am.  Sep.  47. 

Where  tbere  vtt  disputes  ia  r^ard  to  the 
ruihU  of  the  parties  under  the  contract 
nhicb  is  sought  to  be  enforced,  eBpeciall; 
where  the  disputes  involve  the  ver;  terms 
and  obliKstions  of  the  contract,  an  injunc- 
tion ought  not  to  be  awarded  until  the 
rights  of  tiie  parties  exe  ascertained  and  set- 
tled. 


Hestrraat,  J.,  delivered  the  opinion  of 
the  court: 

The  trial  judge  has  found  and  stated  the 
facts  very  fully  in  his  opinion,  and  a  sum- 
marized restatement  of  them  here  will  be 
BuiEuient;  By  an  agreement  in  writing, 
dated  April  6,  1000,  the  York  Manufactur- 
ing Company,  one  of  the  defendants,  the  ap- 
pellee, and  a  corporation  of  thia  state, 
agreed  with  Kurt  Rudolph  Sternberg,  a  rebi- 
dent  of  Mft^land,  and  president  and  mana- 
ger of  the  Deer  Park  Brewing  Company,  a 
New  York  corporation,  to  furnish  liim,  for 
UM  in  a  IwBwery  situate  in  the  state  of  New 
York,  "one  York  refrigerating  machine,  of 
the  standard  'York'  style  and  patented  sys- 
tem, together  with  the  apparatus  mentioned 
and  desiM-ibed  in  the  attached  epeciUcationa" 
The  consideration  was  ¥16,000,  of  which  $3,- 
000  were  to  be  paid  in  cash  with  the  order, 
and  the  balance  "in  four  equal,  0  per  cent 
interest-bearing,  bankaJile  notes.  The 
agreement  contains  the  following :  "The 
title  to  said  machine  ajid  apparatus  shall  not 

SiBS  from,  but  shall  remain  in,  the  York 
an  It  factoring  Company,  until  full  settle- 
ment ix  made  for  the  same, — until  the  same 
is  fully  paid  for;  and  in  the  meantime  the 
party  of  the  second  part  agrees  to  fully  in- 
demnify the  York  Manufacturing  Company 
ageiust  any  and  all  loss  or  damage  to  said 
tnarhine  and  apparatus  by  fire  or  other 
cause  whatsoever,  and  also  agrees  to  keep 
the  same  fully  insured  for  the  benefit  of  the 
Y^ork  M/tnufactiiring  Company,  as  its  inter- 
ests may  appear,  until  fully  paid  for.  In 
the  case  of  failure  or  refusal  to  make  any 
of  tlie  pHyuients  when  due,  or  to  make  set- 
tlement au  agreed,  or  to  pay  any  not«  that 
may  be  given  when  it  falls  due,  the  whole  of 
the  unpaid  indebtedness  arising  under 
agreement  shall  thereby,  at  the  option  of  the 
York  Manufacturing  Company,  become 
mediately  due  and  demandable."  The  agree- 
ment was  signed  by  Sternberg  and  the  agent 
of  tlie  York  Manufactui'ing  Company  in 
Maryland,  and  was  subsequently  opprovcd 
by  the  company  at  York.  Pennsylvania,  and 
a  duplicate  sent  to  Sternberg,  in  Maryland. 
During  the  three  months  succeeding  the 
agreement,  the  York  Manufacturing  Com- 
pany manufactured  the  different  parts  ol 
the  refrigerator,  purchased  pipes  for  the 
completion  of  the  machine,  and,  when  fin- 
ished, sliipiied  it  to  Port  Jcrvia,  New  York, 
and  installed  it  in  the  brewery  of  the  Vper 
Park  Brewing  Company,  "placing  it  upon 
proper  foundations,  afUxing  its  parts  to  the 
buiMing,  and  placing  the  boilers,  waited 
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au  adjoining  building,  and  put  said  brew- 
T  in  operation."  The  cash  payment  was 
ide  and  the  notes  were  given  by  Sternberg 
as  provided  in  the  agreement.  After  the  re- 
frigerating machine  had  been  installed  and 
the  brewery  put  in  operation,  the  brewing 
company,  on  October  25,  1900,  mortgaged 
the  plant,  including  the  refrigerator,  to  the 
National  Bank  of  Fort  Jervis,  to  secure  a 
bond  of  even  date  with  the  mortgage,  which, 
with  the  bond,  was  given  as  collateral  se- 
ity  for  moneys  to  be  advanced  to  the 
brewing  company  on  notes  to  be  thereafter 
discounted.  The  mortgage  was  duly  record- 
ed as  a  real  estate  and  chattel  mortgage  in 
the  county  where  the  property  was  situated. 
After  the  delivery  of  the  collateral  security, 
the  National  Bank  of  Port  Jervis  discounted 
the  brewing  company's  notes  to  an  amount 
exceeding  the  sum  named  in  the  bond  and 
irtgage;  and  said  amount  is  unpaid,  and 
due  to  Herman  Schmaltz,  the  plaintlfT,  a 
citizen  of  this  state,  t^  virtue  of  an  assign- 
ment of  tlie  bond  and  mortgage  dated  Janu- 
ary 10,  ISOZ.  The  Deer  Park  Brewing  Com- 
pajiy  became  bankrupt,  was  closed  out  under 
the  United  States  bankrupt  law;  and,  as  a 
teorganization,  the  Deer  Park  Brew  Com- 
pany, a  New  York  corporation,  and  one  of 
the  defendants,  owns  its  plant,  and  is  en- 
gaged in  the  brewing  business  at  Fort  Jer- 
vis, New  York.  The  brew  company  was  not 
served  with  the  bill  in  this  case,  but  filed  an 
annwer,  and  submitted  itself  to  the  jurisdic- 
tion of  the  court.  On  January  20,  1002,  the 
York  Manufacturing  Company,  b^  its  agent, 
gave  to  the  plaintiff  the  following  noticer 
"We  represent  the  York  Manufacturing 
Company,  which  owns  the  ice  plant,  and  beg 
to  notify  you  that,  uliless  this  transaction  is 
closed  at  once,  we  sliall  be  compelled  to  re- 
move the  plant  immediafely."  On  February 
16,  1002,  it  also  gave  to  the  owners  of  the 
Dner  Park  Brew  Company  this  notice: 
"You  are  liereby  notiUed  that  during  the 
week  commencing  February  17,  tlie  ice  plant 
belonging  to  the  York  Manufacturing  Com- 
pany will  be  removed  by  their  employees. 
We  would  ask  you  to  have  work  stopped,  to 
facilitate  such  removal,  as  their  workmen 
will  he  there  during  the  week  named."  The 
trial  judge  found  tliat  the  "said  refrigera- 
tor wuA  a  conetitucnt  part  of  said  brewery 
plant  of  the  Deer  Park  Brewing  Company 
(afterwards  Deer  Park  Brew  Company),  at- 
tached to.  and  necessary  for  the  operation 
of,  the  BHine." 

The  statutes  of  the  staU  of  New  York 
provide  that  all  conditions  and  reservationa 
in  a  contract  for  the  sate  of  personal  prop- 
erty, accompanied  by  immediate  delivery 
and  continued  possession,  shall  be  void  aa 
against  subsequent  mortga^^s  in  good  faith, 
nnd  as  to  tliein  the  sale  shall  be  deemed  ab- 
solute, unless  such  contract,  or  a  copy  there- 
of, shall  be  filed  in  the  office  of  the  proper 
clerk  of  tlie  town  or  city  wheie  the  vendee 
resides,  or,  if  he  is  a  nonresident  of  the 
state,  of  tlie  town  or  city  where  the  proper- 
ty is  situate  at  the  execution  of  the  agree- 
ment. Neither  the  contract  involved  in  thin 
litigation,  nor  a  copy  thereof,  was  filed  at 


us 


PlIfSBILTAHIA  SUPBEVK  CODBT. 


Oct. 


Part  Jerria,  New  York,  as  required  by  Uio 
statutes  of  that  staU.  Tbe  l»uik,  Id  good 
faith,  without  notice  of  the  contract,  took 
the  tnoii^ge  and  aitvaneed  the  money,  ud 
Btisif^ncd  tlie  mortgage,  in  good  faith  for  ■ 
vaIuH)>le  consideration,  to  the  plaintiff. 
After  the  service  of  the  notice  above  referred 
to.  the  plaintiff  filed  this  bill.  It  praya  that 
the  York  Manufaettiring  Company  be  en- 
joined from  ranoving  the  refrigerating 
plant  and  apparatus  from  the  brewery,  and 
that  the  Deer  Park  Brew  Company  be  en- 
joined from  permitting  it  to  be  removed.  In 
its  answer  the  York  Manufacturing  Com- 
pany avers  that  the  notes  given  in  part  pay- 
ment of  the  refrigerating  plant  had  not  been 
paid,  and  that  therefore,  t^  reason  of  tlie 
provisions  of  the  contract,  the  title  to  the 
machine  did  not  pass  to  the  purchaBcr,  and 
the  manufacturing  company  was  entitled  to 
the  possession  of  it.  The  brew  compsjiy 
filed  an  answer  submitting  itself  to  the  ju- 
risdiction of  the  court,  and  denying  the  right 
of  its  codefendant  to  Uie  property  in  dispute. 
The  learned  trial  judge  refuaed  an  injunc- 
tion on  tbe  ground,  aa  we  understand  from 
his  opinion,  that,  under  t^e  defendant's  tes- 
timony, IJio  York  Manufacturing  Company 
had  no  intention  of  removing  the  refrigerat- 
ing plant  from  the  brewery  by  any  means 
other  than  the  legal  process  of  the  state  of 
New  York,  sJid  because  "the  manager  of  the 
defeiidftjit  company  testified  that  the  com- 
pany never  intended  forcibly,  without  resort 
to  the  court,  to  remove  said  plant  from  the 
said  brewery." 

The  plaiiitilT  and  one  of  the  defendants, 
the  York  Majiufncturing  Company,  are  resi- 
dents of  this  state ;  and  tlie  Deer  Park  Brew 
CompaJiy.  tlie  otJier  def^dant,  although  not 
sei-ved  with  the  bill,  volunts-rily  submitted 
itself  to  the  jurisdiction  of  tlie  court.  The 
important  mid  a  controlling  question  in  the 
case  is  one  of  jurisdiction,  which  received 
but  little  consideration  at  the  hands  of  the 
trial  cotirt  and  the  counsel.  It  is  not  fr«B 
from  doubt,  but  reason  and  the  weight  of 
authority  sustain  the  jurisdiction.  The 
plaintiff  is  the  assignee  of  a  mortgagee,  and 
the  principal  defendant,  who  resists  the  re- 
lief prayed  for,  is  a  claimant  to  a  part  of 
the  niorigaged  premises,  found  by  the  court 
below  to  be  a  fixture.  The  other  defendant 
is  tlie  owner  in  possession  of  the  premises, 
whose  interests  in  the  controversy  are  not 
antafiToniatic  to  the  plaintiff.  While  the  si- 
tus of  the  property  in  dispute  is  in  another 
state  and  a  decree  of  a  court  of  this  state 
cannot  operate  upon  or  directly  a^ect  it,  yet 
we  think  that  a  court  of  equity  in  this  state, 
haHng  jurisdiction  of  all  the  parties,  can 
determine  their  rights  to  the  property,  and, 
by  proper  process,  enforce  them  in  parson- 
am.  I'enn  v.  Baltimore,  1  Vei.  Sr.  444; 
Carroll  v.  Lee,  3  Gill  4  J.  504,  22  Am.  Dee. 
360;  MilcheU  v.  Bunoh,  2  Paige,  OOG,  22  Am. 
Dec.  (109 ;  Hayden  v.  Yale,  46  Ia.  Ann.  302, 
12  So.  033;  ilastie  t.  Walts,  0  Cranch,  148, 
3  L.  cd.  181 ;  i-ennot/er  v.  Neff,  05  U.  S.  714, 
24  I,,  ed.  605;  Fhetps  v.  McDonald,  00  O.  P. 
208,  25  L.  ed.  473.  In  the  InKt-citcil  _ca  '■ 
is  snid:  "Where  tlie  necessary  parties 
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botore  &  court  of  equity.  It  is  immaterial 
that  the  rc«  of  tbe  oontroven^,  whether  it 
be  real  or  personal  property,  is  beyond  the 
territorial  jurisdiction  of  the  tribunaL  It 
has  the  power  to  compel  the  defendant  to  do 
all  tilings  necessary,  according  to  tbe  Ua 
loci  rei  sittx,  which  he  could  do  voluntarily, 
to  cive  full  effect  to  the  decree  against  him. 
Without  regard  to  tbe  situation  of  the  sub- 

Ct-mattcr,  such  courts  consider  the  equitit* 
ween  the  patties,  and  decree  in  perionaat 
according  to  those  equities,  and  enforce  obe- 
dience to  their  decrees  by  process  in  peraoii- 
am."  In  Alien  v.  Buchanan,  97  Ala.  396,  11 
So.  777,  it  is  held  that  a  suit  in  equity  nay 
be  maintained,  and  reniediea  granted  which 
afTeet  and  operate  upon  the  person  of  de- 
fendant, and  not  upon  the  subject-matter, 
when  it  is  situated  in  another  state  or  coun- 
try; but  the  parties  are  within  the  jurisdic- 
tion of  the  court,  although  such  subject-mat- 
ter is  referred  to  in  the  decree,  and  the  de- 
fendant is  ordered  to  do,  or  to  refrain  from 
doing,  certain  acts  towards  it,  and  it  is  thus 
ultimately,  hut  indirectly,  affected  by  the 
relief  granted.  In  Carroll  t.  Lee,  3  Gill  & 
J.  EDO,  2i  Am.  Dec.  352,  Earle,  J.,  speaking 
for  the  court.  Says;  "Where  property  in 
controversy  is  witliiir  the  limits  of  tJie  state, 
and  the  claimant  resides  abroad,  the  chan- 
cery court  has  an  undeniai>le  jurisdictioD 
over  the  case.  ...  So  where  the  party 
defendant  is  within  the  state,  and  the  land 
or  other  property  in  contest  is  beyond  ita 
limits,  although  the  proceeding  is  in  rem, 
we  apprehend  there  is  no  want  of  jurisdic- 
tion in  the  chancellor.  To  enforce  a  decree 
in  a  case  of  this  >dnd,  tbe  proceedings  may 
be  in  personam,  as  well  a£  by  injunction,  to 
recover  the  possession  of  the  thing  disput- 
ed." In  Jennings  Bro».  t.  Beale,  158  Pa. 
2»3,  27  Atl.  048,  it  is  held  that,  where  a 
court  of  equity  has  jurisdiction  of  a  person, 
it  may  issue  an  injunction  against  him  to 
prevent  trespass  upon  lands  in  another 
county.  In  Ulark  v.  Clark,  180  Pa.  188,  30 
Atl.  747,  a  party  held  tbe  tiUe  to  real  and 
personal  estate  as  tmstee,,and  was  required 
to  account  in  a  court  having  jurisdiction 
over  him,  but  not  over  the  property.  Our 
Brother  Mitchell,  speaking  for  tlie  court, 
said:  "By  it  [the  writine-]  the  appellant 
clearly  constituted  bimself  a  trustee,  and 
became  liable  to  account  in  any  court  having 
jiirisdictiou  over  him,  not  by  virtue  of  any 
statute  as  to  tenants  in  common,  but  by  the 
general  jurisdiction  of  chancery  to  compel 
performance  of  equitable  duties  or  the  ea- 
forcemcnt  of  equitable  rights,  wherever  the 
partv  may  be  found,  without  reference  to 
the  locality  of  tJie  land."  In  Clad  v.  Paist. 
181  Pa.  148,  37  Atl.  104,  it  was  held  that  a 
court  of  equity  in  Philadelphia  county,  at 
the  in^ance  of  a  resident  of  Chester  county, 
might  restrain  the  obstruction  of  a  right  of 
wny  in  Chester  county  by  a  resident  of 
Montgomery  county.  The  present  Chief 
Justice,  drjiveriiig  the  opinion,  and  citing 
many  Huthiiritics,  Knglinh  and  American,  in 
aupjKii't  of  the  rule,  said;  "The  parties  bo- 
ing  within  the  jurisdiction  of  tbe  i^urt.  the 
court   will,    under   ordinary  circumstances, 
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grant  relief,  eren  in  reference  to  a  aubject- 
matter  beyond  the  territorial  cocnizanee  of 
tlie  court."  It  was  held  in  FaujrAon  r.  Bar- 
clay, 6  Wbart.  392,  that  this  court  had  ju- 
risdiction of  a  bill  brought  to  compel  the 
conveyance,  by  a  trustee  reddinc  within  the 
state,  of  the  outstanding  legtu  estate  in 
lands  situate  in  other  states.  And  in  Ken- 
doU  T.  licClure  Coke  Co.  182  Pa.  1,  37  Atl. 
823,  it  waa  held  that  a  court  of  equity  in 
UiIh  state  mil  enjoin  a  creditor  of  an  insol- 
vvDt  estate,  who  proves  his  claim  and  Hies 
exceptions  to  the  assignee's  account,  from 
prosecuting  a  suit  instituted  in  another 
state  to  secure  a  preference  over  other  cred- 
itors as  to  the  lands  there  situated,  although 
the  question  of  the  validity  of  the  assiga- 
ment  in  such  other  sta.t«  involves  the  law 
of  the  situ*  of  the  property.  In  Sutphen  v. 
FowlcT,  U  Paige,  280,  the  bill  was  Bled  for 
apedfic  performance  of  the  contract  for  sale 
of  land  in  another  atate.  It  was  held  that 
the  court  had  jurisdiction,  not  only  to  decree 
specillc  performance  of  the  contract,  and  to 
authorize  the  plaintiff  to  take  and  hold  poa- 
scsidon  of  the  land  until  the  transfer  to  liim 
of  the  I^^I  title,  but  also,  in  the  meantime, 
the  court  could  grunt  a  perpetual  injunction 
reetrajniiig  the  defendant  from  disturbing 
the  plaintiff  in  such  possession,  or  from  do- 
ing any  act  whereby  tiie  title  should  be 
transferred  to  any  person,  or  in  any  way  im- 
paired or  encumbered. 

TliQ  cauo  of  Great  Falls  Mfg.  Co.  v.  Wor- 
iter,  23  N.  H,  482,  is  directly  in  point,  and 
Buatnins  the  jurisdiction  of  the  court  below. 
The  plaintiff  company  in  that  case  was  a 
New  Hampshire  corporation  and  had  its  cot- 
ton mills  on  the  Salmon  river,  which  at  this 
point  was  the  dividing  line  between  that 
state  and  Maine.  It  ueed  the  waters  of  the 
river  to  operate  its  mills,  and  for  this  pur- 
pose it  maintained  a  dam  across  the  river,  a 
part  of  which  wsa  in  each  state.  The  d»- 
fendant,  also  a  citizen  of  New  Hampshire, 
claimed  an  interest  in  some  land  in  Maine 
which  was  flowed  by  the  water  of  tlw  pond 
created  by  the  dam.  The  plaintiff  company 
denied  the  defendant's  claim  to  the  land. 
He  destroyed  a  part  of  the  dam,  and  threat- 
ened to  remove  the  whole  of  it,  above  a  cer- 
tain height,  so  that  it  would  not  cause  the 
water  to  flow  hia  land.  The  bill  prayed  for 
an  injunction,  and,  as  stated  in  the  re^rt 
of  the  case,  "the  only  question  now  raised 
being  whether  the  court  had  jurisdiction  to 
restniin  a  citizen  of  this  state  from  going 
into  ajiother  state  and  committing  acts  inju- , 
riouB  to  the  property  of  the  orators  situated ' 
there."  It  was  held  that  the  court  had  ju- 
risdiction  to  issue  an  injunction  restraining 
Uie  defendant  from  destroying  the  plaintiff's 
dam  in  Maine.  Chief  Justice  Gilchrist  de- 
livered the  opinion  of  the  court,  in  which  he 
cites  and  reviews  the  numerous  authorities, 
English  and  American,  on  the  subject.  Of 
the  relief  sought  by  the  plaintiff,  he  says: 
"Nothing  more  is  asked  than  that  the  re- 
spondent, a  citixen  of  New  Hampshire,  and 
residinc  within  her  limits,  shall  be  subject 
to  her  laws,  and  that,  being  within  reach  of 
the  process  of  tiiis  court,  he  shall  be  forbld- 
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den  to  go  elsewhere  and  commit  an  injnry  to 
the  property  ot  other  dtizena,  situatwd  here, 
and  entitled  to  the  protection  of  our  laws." 


administration  of  the  law  if  tlte  n 
that  the  property  was  out  of  the  state  could 
deprive  tne  court  of  the  power  to  act^  As 
much  injustice  may  be  perpetrated  in  a 
given  case,  against  Uie  citizens  of  this  state, 
tif  going  out  of  the  jurisdiction  and  commit- 
ting a  wrong,  as  by  staying  here  and  doing 
it.  The  injustice  does  not  lose  its  quality 
l:^  being  committed  elsewhere  than  in  New 
liampsbire,  and,  as  the  legislature  has  con- 
ferred upon  the  court  the  power  to  issue  in- 
junctions whenever  it  is  necessary  to  prevent 
injustice,  it  is  the  duty  of  the  court  to  ejKr- 
else  that  power  upon  the  presentation  of  a 
proper  case,  and  when  it  can  be  done  consist- 
ently with  the  acknowledged  practice  in 
courts  of  equity.  As  the  principle  which  ia 
nought  to  be  applied  here  haa  been  reo^nized 
for  nearly  two  hundred  years,  we  have  no 
hesitation  in  holding  that  the  court  has  ju- 
risdiction  to  issue  the  injunction  prayed 
for."  The  same  principle  la  laid  down  t^ 
text-writers.  "Where  the  subject-matter  is 
situated  within  another  state  or  country,  but 
the  parties  are  within  the  jurisdiction  of  the 
court,"  says  Mr.  Pomeroy  (3  Pom.  Eq.  Jur, 
f  131R),  "any  suit  may  be  maintained  and 
remedy  grunted  which  directly  affect  and  op- 
erate upon  the  person  of  the  defendant,  and 
not  upon  the  subject-matter,  although  the 
subject-rnatter  is  referred  to  in  the  decree, 
and  the  defendant  is  ordered  to  do  or  to  re- 
frain from  certain  acts  toward  it,  and  it  is 
thus  ultimately,  but  iudirsctlf ,  affected  by 
the  relief  granted." 

The  rule  thus  announced  by  the  text-writ- 
ers, supported  by  the  decisions  of  the  courts, 
surtains  the  authority  of  the  court  below  in 
pi  otectiiig  the  rights  of  the  mortgagee  or  his 
assignes  against  their  infringement  by  tb* 
York  Manufacturing  Company,  if  tiie  facta 
warranted  the  intervention  of  a  chancellor. 
All  the  parties  wore  within  the  jurisdiction 
of  the  court.  Xquitaa  agit  in  partonam. 
This  maxim  is  the  baeio  priadple  of  eqait 
able  Jurisdiction.  The  dewee  operates  upon, 
and  Is  enforced  against,  the  person,  and  not 
the  property.  The  purpose  of  the  decree 
here  is  to  control  the  action  of  the  defend- 
ant the  York  Manufacturing  Cmnpany,  a  cit- 
izen of  this  state  and  sjnenable  to  Uie  pro- 
cess of  its  courts,  and  to  prevent  it  from  do- 
ing an  act  which  is  Illegal,  and  would  result 
in  irreparable  injury  to  the  plaintiff,  also  a 
citizen  of  the  state.  For  a  chancellor  in 
this  jurisdiction  to  deny  aid  under  the  cir- 
cumstances would  be  to  refuse  to  enforce  the 
law  in  a  contest  between  dtizens  of  this 
commonwealth,  and  therefore  for  the  state 
to  abdicate  its  sovereignty.  So  long  as  an 
individual  is  a  citizen  of  a  state,  he  is  sub- 
ject to  the  process  and  decrees  of  ite  courts 
of  equity,  regardless  of  the  locuji  of  the  sub- 
ject-matter indirectly  affected  by  the  litiga- 
tion. It  is  conceded  that  the  decree  here 
will  not  affect  the  mortgaged  premises  in 
New  York,  nor  could  an  officer  acting  in  obe- 
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dienoe  to  our  process  redeliver  Uie  property 
to  the  plaintifr  if  the  defendants  shoold  vio- 
late the  injunction.  The  lack  of  euch  a-uthor- 
ity.  houever,  does  not  oust  the  juriediction. 
As  held  Id  all  the  caxes,  the  remedj  for  diso- 
bedience of  the  restraining  order  would  be 
direntlj'  kgninst  the  defendantg,  aa  in  other 
cascn  where  the  commands  at  a,  court  of 
equity  are  disregarded.  In  Pmn  v.  Balti- 
more, 1  Vea.  St.  444,  a  bill  for  the  specific 
perromiAnoc  of  ■  contract  executed  in  Eng- 
land, conceminp;  the  line  between  the  colo- 
nics of  Pennaylvauia  and  Maryland,  Lord 
Hurdwicke  said  in  reply  to  the  ej'gument 
that  the  decree  could  not  be  enforced:  "If 
thej'  could  uot  at  all,  I  agree  it  would  be  in 
vain  td  make  a  decree,  and  that  the  court 
cannot  enforce  their  own  decree  tn  rem  in 
the  present  cane;  but  that  is  not  aji  objec- 
tion at^i^t  ntnking  a,  decree  in  the  cause 
for  the  strict  primary  decree  in  this  court, 
as  a.  court  of  equity,  la  in  personam." 

We  are  inclined  to  agree  with  the  court 
below,  although  it  is  uot  neceraary  to  deter- 
mine the  queetion  here,  that  this  is  a  Penn- 
nvlvnnia  contract,  to  be  performed  in  the 
state  of  New  York,  and  l^at  the  taw  of  that 
state  must  prevail  in  ascertaining  the  rights 
of  the  parties  upder  the  conditional  sale  and 
mortgage.  Story,  Confl.  L.  7th  ed.  f  280, 
and  authorities  cited  to  sustain  the  text. 
£noicIes  Loam  Works  v,  Vacher,  67  N.  J.  I/. 
490,  33  L.  R.  A.  306,  31  Atl.  300,  is  similar 
in  principle  to  this  case,  and  it  sustains  the 
ruling  of  the  trial  court.  There  it  is  said; 
"The  situs  of  the  property,  and  not  the  lea 
loci  etyntraetut,  determines  the  validity  of 
sui'h  sales.  The  contract  in  thia  case  was 
made  in  New  York,  but  the  property  was  to 
he  delivered  and  was  delivered  ta,  and  held 
by,  the  pui-chaaer  in  thia  state.  Great  con. 
t«ntinn  and  uncertainty  as  to  the  title  to 
personal  property  would  be  produced  it  pur- 
cha<)erB  ajid  mortgagees  were  bound  to  ascer- 
tain whether  the  vendor  or  ni<»rtKagor  ac- 
quired title  in  another  state,  before  they 
could  contract  with  safety  in  reference  to 
it."  It  is  unqucBtionabl;  true  that  under 
the  law  of  Pennsylvania  the  conditions  im- 
posed by  the  contract  would  be  void  as 
a^intt  the  mortgagee,  and  that  the  York 
Mnnufacturiug  Company  coulil  not  enforce 
them  here.  t'orreH  v.  fielson,  loa  Pa.  481. 
Wp.re  the  property  in  this  state,  the  refrig- 
erator u-ouli!  be  a  Bxtlire,  a  part  of  the  brew- 
ery, and  consequently  bound  by  Uie  mort- 
gHge.  Ott  V.  Stcmtinan.  100  Pa.  217,  31 
Atl.  102. 

Nor  do  we  think  the  conditions  imposed 
by  the  contract  are  valid  and  can  l)e  nasci-t- 
ed  Bgainat  the  mortftsgec  under  the  New 
York  std-tute.  We  agree  vnXh  the  learned 
trial  judge  in  his  conclusion  on  this  point. 
The  decUionn  of  the  lower  courts  of  New 
York,  holding  a  contrary  view,  are  not  bind- 
in';  upon  us  in  the  absence  of  a  decision  of 
the  court  of  InRt  re^^ort  of  that  state.  The 
construction  of  a  ntutute  o(  a  state  by  its 
highest  tribunal  will  ordinarily  be  received 
an  cnnclupjve  in  the  courts  of  other  states. 
Van  \falre  v.  Banh-.y,  148  III.  536,  23  L,  R. 
A.  Gli.5,  30  N.  E.  028;  Viaiker  v.  Commii- 
60  L.  It.  A. 


Honen,  IT  Wall.  848,  21  L.  ed.  744.  Hew 
Jersey  has  a  statute  similar  to  the  New  York 
statute  involved  in  this  controversy,  requir- 
ing; contracts  for  the  conditional  aale  of  per- 
sonal property  to  be  recorded.  In  constru- 
ing the  ^tute  the  supreme  court  of  New 
Jersev,  in  A'tioirfes  town  Worltt  v.  Vaeher, 
57  N.  J.  U  4»0,  33  L.  R.  A.  305,  31  Atl.  306, 
sayai  "The  manifeat  purpose  ottheaet  ia  to 
render  inefScocious  the  conditional  sole  of  alt 
goods  held  in  this  state,  when  the  contract  of 
sale  is  not  recorded.  .  .  .  The  object  of 
the  statute  is  to  get  rid  of  secret  and  latent 
equities.  Public  policy,  as  asserted  in  the 
nteiision  of  the  registnr  laws,  requires  that 
the  public  record  should  show  the  ownership 
of  personal  property,  and  a  construction 
wliich  is  favorable  to  that  end  should  be  giv- 
en to  the  act."  Such  is  clearly  the  purpose 
of  statutes  requiring  a  public  record  to  dis- 
close tJiB  ownership  of  personal  property. 
Here  the  propMty  woa  a  refrigerating  ma- 
chine, which  wts  to  be  majiufoctured  and 
delivered  by  the  York  Manufacturing  Oom- 
pany  to  Sternberg  at  Port  Jervis,  New  York. 
Sn  far  as  appears  by  the  evideaice,  it  was  de- 
livered immediately  aiteir  it  waa  mode,  and 
its  possession  has  since  been  in  the  purchas- 
er, or  those  holding  under  him.  It  was  In- 
stalled in  the  brewery,  and  became  a  part 
thereof,  prior  to  the  date  and  recording  of 
the  mortgage  given  the  National  Bank  of 
Port  Jervis.  By  tlie  failure  to  obsM've  the 
recording  act  of  New  York,  the  York  Manu- 
facturing Company  mi^ed  the  mortgagee. 
which  advanced  its  money  on  the  faith  ol 
the  bre-u-ing  plant;  on  important  and  neces- 
sary part  tiiereof  being  the  refrigerator.  If 
the  contentiou  of  the  ^pellee  is  to  prevail, 
the  very  purpose  of  the  New  York  statute 
requiring  notice  of  conditional  sales  of  per- 
mnal  property  to  be  given  by  ti>e  records 
will  be  defeated  as  to  the  title  to  a  laige 
class  of  personal  property  in  that  state. 
Public  policy  and  the  rights  of  creditors,  as 
well  as  the  plain  intention  of  the  legislature 
in  the^nactment  of  the  act  in  question,  for- 
bid euch  a  constructjou  of  it;  and,  until  the 
court  of  last  resort  in  New  York  so  decides, 
we  will  adhere  to  a  contrary  construction. 

The  interpretation  we  hare  given  the  New 
York  statute  makes  the  law  of  that  state 
the  souie  as  that  of  Pennsylvania  as  to  the 
effect  of  the  conditional  sale.  In  neither 
state  were  the  conditions  or  reservations  in 
the  contract  effective  againat  the  mortga^ 
or  its  assignee,  and  hence  it  is  immatenal 
whether  the  contract  be  construed  by  the 
laws  of  New  York  or  Pennfylvania. 

This  is  not  a  bill  to  restrain  the  York 
Manufacturing  Company  from  bringing  suit 
in  the  state  of  New  Yorlc  tor  the  recovery  of 
the  refrigerating  machine,  but  the  object  of 
the  bill  is  to  enjoin  that  company  from  re- 
moving the  machine  from  the  brewery.  The 
learned  judge  seemed  to  think  that  the  York 
Manufactuiing  Company  did  not  intend  to 
remove  Che  refrigerator  by  tarce,  but  only  by 
legal  proceedings,  and  therefore  held  them 
was  no  "imminent  danger  of  the  violation  of 
the  rights  of  the  plainUlf,"  or  of  irreparable 
injury  to  him,  which  required  the  interven- 
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tion  of  a  court  of  Miiit;.  In  thin  we  think 
tlie  court  erred.  Tfie  written  notjcea  given 
the  plaintilT  and  the  owners  of  the  brewin)r 
plant  were  not  denied  l^'  t!ie  manufacturing 
company.  Tlieir  construelion  w«b  for  the 
[■ourt.  They  clearly  and  positively  assert 
the  intention  of  the  York  Manufacturing 
Company  "to  remove  the  plant  immediate- 
ly;" that  tlie  plant  "will  be  removed  by  their 
cmployeea''  during  the  week  commencing 
Febniary  17,  1D02;  and  that  "we  would  ask 
you  to  have  work  stopped  to  facilitate  auch 
removal,  aa  their  workmen  will  be  there  dur- 
ing the  week  named."  There  is  not  even  an 
intimation  in  either  of  the  notices  that  legal 
proceedings  were  to  be  reaoi'tcd  to  for  the 
removal  of  the  refrigerator.  On  the  con- 
trary, the  intention  of  the  manufacturing 
compajiy,  as  plainly  Hta.ted  in  the  notices, 
was  to  remove  it  1^  their  workmen  without 
nny  prior  legal  proceedings.  This  inten 
is  reasserted  in  the  answer  in  the  following 
language:  "The  York  Manufacturing  Com- 
pany cutimB  and  intends  to  asaert  its  legal 
title  to,  and  will  remove  or  cause  to  be  re- 
moved, Bud  refrigerating  plant  and  appar- 
atus from  the  place  where  it  waa  erected." 
It  is  idle  for  the  York  Manufacturing  Com- 
pany to  say,  in  the  face  of  these  positive 
declarations,  that  it  had  no  intention  of  re- 
moving the  refrigerator  until  its  right  to  do 
so  bad  been  legally  determined.  The  courta 
of  New  York  have  be«n  and  are  open  to  it, 
and,  so  fax  bb  nppeara  in  thia  record,  no  ac- 
tion has  yet  been  commenced  there  to  deter- 
mine its  rights  to  the  property.  Wc  must 
therefore  regard  the  declarations  and  acts  of 
the  company  aa  evincive  of  an  intention  to 
forcibly  take  posHcssion  of  the  property  in 
diaputc,  which  would  invade  the  clear  legal 
rightB  of  tlie  plaintiff,  and  entitle  him  to  in- 
jiuictivc  relief. 

Tlie  other  reaaon  assigned  by  the  court  for 
refusing  equitable  interference  is  that  the 
removal  of  the  refrigerator  would  not  cause 
irreparable  injury  to  the  plaintiff.  In  view 
of  the  llitding  of  the  trial  judge  that  the  te- 
frigeratoT  waa  a  constituent  part  of  the 
brewery  plant,  and  waa  attached  to,  and  neo- 
essar;  for  the  operation  of,  the  same,  we 
are  nnaUe  to  see  by  what  method  of  reaaon- 
ing  he  reaches  his  conclusion.'  Equally  un- 
tenable, we  think,  is  hi»  finding  that  "it  [the 
refrigerator]  waa  capable,  however,  of  being 
removed  without  serious  permanent  injury 
to  the  walla  and  other  parts  of  the  brewery. 


and,  by  the  subatit\itioa  of  anoUier  refrig- 
erator of  tlie  same  or  other  manufacture,  op- 
ei'ations  could  be  continued  as  conducted  w- 
fora  the  removal. of  the  refrigerator  in  ques- 
tion." T!ie  same  could  be  said  with  equal 
force  of  any  other  part  of  the  machinery 
necessary  for  the  operation  of  the  brewery. 
Any  or  all  of  the  different  parts  conatituting 
the  plant  could  be  supplied,  and  hence,  on 
this  theory,  all  the  machinery  might  be  re- 
moved, and  no  irrepainble  injury  be  done  to 
the  plant  or  to  the  owner.  The  same  logic 
would  permit  the  destruction  of  any  build- 
ing or  manufactory  by  force,  as  rct^titution 
would  prevent  irreparable  injury.  Remov- 
ing a  constituent  and  necessrry  part  of  the 
plant  prevents  its  operation,  and  results  in 
a  losD  of  the  buaiitew,  compensation  for 
which  would  be  determinable  solely  by  con- 
jecture. In  one  sense,  this  may  not  be  irrep- 
arable injury ;  but  in  the  legal  sense  it  is, 
and  will  authorize  the  interference  of  a 
chsjicetloT.  Equity  will  interfere  when  the 
iujui-y  threatened  would  occasion  damages 
estinialile  only  by  conjecture,  and  not  hj  any 
accurate  atondard  (Com.  v.  Pittsburgh  d  C. 
R.  Co.  34  Pa.  169,  62  Am,  Dec.  372J,  or 
would  be  ruinous  to  the  property  in  the- 
manner  in  which  it  has  been  enjoyed,  and 
would  permanently  impair  ita  future  enjoy- 
ment {Jerome  v.  Roaa,  7  Johns.  Ch.  315,  II 
Am.  Dec.  434 ;  Eehelkamp  y.  Schroder,  45 
Mo.  605:  Fi-ederick  v.  Oroahon,  30  Md.  436,. 
06  Am.  Dec.  691 ;  Ryan  v.  Brmni,  IS  Mich. 
196,  100  Am.  Dec.  154). 

.  We  hai-e  discussed  the  controlling  ques- 
tions in  the  case,  and  our  conclusion  is  that 
tlie  plaintiff  is  entitled  to  the  relief  he  seekt 
in  this  suit.  The  trial  court  had  jurisdic- 
tion, and  was  inveated  wit^  ample  power  to 
determine  and  enforce  the  rights  of  the  par- 
ties. The  refrigerator  plant,  being  a  con- 
stituent part  of,  and  necessary  to  the  oper< 
ation  of,  the  brewery,  ia  unqueationably  sub- 
ject to  the  mortgage  now  held  by  the  plain- 
tiff ;  and  its  removal  by  the  defendants 
would  result  in  irreparable  injury,  which 
could  not  be  adequately  compensated  in  dam- 
ages. It  therefore  follows  that  the  prayer 
of  the  plaintifTa  bill  should  have  been  al- 

The  decree  U  rrveried,  the  bill  is  reinstat- 
ed, and  the  court  below  is  directed  to  issnie 
the  injunction  in  accordance  with  the  prayer 
of  the  bill ;  the  costs  to  be  paid  by  the  York 
Manufacturing  Company,  the  appellee. 
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tlon  ol  over  l.noo,  organised  under  the  pro- 
visions ol  Buhllvlslon  14.  chap.  T9,  Comp. 
SUt.,  Is  a  mlDlgCerlsl  otBrer  witbin  tbe  meao- 
Ing  of  the  tens  as  used  Id  |  180.  Crlm.  Code. 
provldlDg  for  the  punishment  of  certain  puli- 
lie  olScerB  for  malfeasance  In  office. 
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The  facta  are  stated  in  the  opinion. 

iletirt.  GvoFEe  W.  BUelda,  Ill^ar  E. 

Thomaa,    and    B«n7  E.  Bnraha^    for 

plaintiff  in  error: 

A  ii]cml>er  of  tbe  board  of  education  of  the 
Bchool  diatrict  of  the  city  of  South  Chnaha 
is  a  ministerial  oSicer  under  tbe  provisionB 
of  {  180  of  the  Criminal  Code  of  Nebroaka. 

Meclieni,  Pub.  Off.  g  21,  p.  10;  Throop, 
Pub.  OIT.  i  633;  Jackton  v.  State  ea  rel. 
Majon,  57  Neb.  187,  42  L.  R.  A.  782,  77 
N.  W.  863;  Walker,  American  Law,  p.  83; 
jSiole  c»  re(.  Drake  v.  DoyU,  40  Wis.  188, 
22  Am.  Bcp.  e02;  State  ea  rel.  Allen  County 
Orphatu'  Home  t.  Sehmetter,  150  Ind.  52B, 
60  N.  E.  269;  Com.  y.  Woelper,  3  Serg.  & 
R.  33;  People  em  rel.  Atty.  Qen.  v.  Detroit, 
20  Mich.  113;  Benjatnin  v.  Manistee  Itiver 
Improv.  Co.  42  Mich.  640,  4  N.  W.  483; 
FlouTTiog  V.  JeffertonvilU,  17  Ind.  170,  7B 
Am.  Dec.  408;  Waldo  t.  Wallace,  12  Ind. 
670;  Wolfe  v.  Btale  ea  rel.  KmTiard,  90  Ind. 
10;  Howe  v.  Blate,  53  Misa.  59;  Boner  v. 
.li[aii.a,  66  N.  C.  639;  Digga  t.  Slate,  49 
Ala.  311:  People  ex  rel.  Williamioa  t,  Me- 
Kiunry.  52  N.  Y.  374. 

Mr.  Ed.  P.  Bmltk,  for  defendant  in  er- 

The  court  should  take  int«  consideration 
the  general  character  of  the  duties  to  be 
performed  hj  theae  offlcera,  the  general  scope 
of  thfii'  aiithovit^,  and,  from  eill  theae,  de- 
termine whether  or  not  they  become  minia- 
t«rial  ofllcera.  Applying  that  nile,  mem- 
bera  of  the  board  of  education  are  not  minia- 
terial  ofhcert. 

Throop,  Pub.  Off.  I  23 ;  ^f or Jon  v.  Gomp- 
trolhr  General,  i  8.  0.  N.  S.  430;  Bishop, 
Non-Contract  L>w,  |  78S;  Rainet  v.  Simp- 
«m,  00  Tex.  4BS,  32  Am.  Rep.  009;  Oridtr 
V.  Tall]),  77  Ala.  422,  S4  Am.  Rep.  SS; 
Uechem,  Pub.  Off.  |  607 ;  State  t.  Womack, 
4  Wash.  19,  29  Pac  939;  Heald  v.  Polk 
Cowitj/,  40  Neb.  28,  04  N.  W.  370;  Slate 
e>  rtl.  Franklin  County  v.  F>nc«nt,  40  Neb. 
408,  05  N.  W.  50;  State  ea  rel.  Wydutff  t. 
Merrell.  43  Neb.  576,  61  N.  W.  704;  Doug- 
lot  County  t.  teller,  48  Neb.  317,  07  N. 
W,  196;  Stenberg  v.  State  em  rel.  Keller, 
48  Neb.  29»,  67  N.  W.  190;  «tata  ea  rel. 
Sayre  v.  Voor«,  40  NA.  864,  26  L.  R.  A. 
774,  09  N.  W.  760. 

Hsleo^bi  J.,  delivered  the  opinion  of  the 

Thia  oanse  comes  here  for  review  on  ex- 
ceptions by  the  county  attorney  to  an  order 
of  the  district  court  sustaining  a  demurrer 
interposed  by  the  defendant  to  an  indict- 
ment returned  against  bim  by  the  gnud 
jury,  charging  him  with  th«  offense  of  mal- 
feasance in  ofGoe.  The  defendant,  Loechner, 
was  a  member  of  the  board  of  edueation  of 
the  school  district  of  South  Omaha,  Doug- 
las county,  Nebranka.     In  the  indictment  it 

Kllchll  (Minn.)  19  L.  R,  A,  7TB :  State  e*  rat 
Lunar  T.  Dillon  (Fla.)  22  L.  B.  A.  124 ;  Ba 
Bicker  (N.  B.)  24  L.  H.  A.  TtO ;  Davoek  T. 
Uoore  (MleH.)  28  L.  B.  A.  TS8 ;  Brown  r.  Baa- 
69  I.  R.  A. 


1b  charged  that  he  "  unlawfully,  iritfulty, 
and  corruptly,  aa  such  member  of  tbe  board 
of  education,  caused  to  be  given  avay  out  of 
the  funds  of  said  school  district  aforaiid 
to  Ed.  Munshaw  ft  Co.,  a  copartnerahip,  the 
sum  of  1100,  of  the  value  of  $100,  the  mone; 
of  said  school  district  aforesaid,  without  mj 
cmiaideration  therefor."  The  indictmait  was 
demurred  to  on  the  grounds  that  ''  the  f«cU 
stated  in  said  indictment  and  charges  cmi 
tained  therein,  and  in  each  and  eveiy  count 
thereof,  are  not  suHIcient  to  constitute  an  of- 
fenae  agaiiiet  the  laws  of  the  st&te  of  Ne- 
braska," and  that  "the  defendant,  as  a  mnn- 
ber  of  the  school  board  of  the  city  of  South 
Omaha,  is  not  a  ministerial  olBcer,  and  can- 
not be  placed  on  trial  for  malfeasance  in  of- 
Qce."  The  offense  charged  in  the  indictment 
returned  by  the  grand  jury  is  defined  by  t 
180  of  the  Criminal  Code,  and  tbe  sptvilic 
reason  for  the  interposition  of  the  demurrtf 
is  found  in  the  second  paragraph  thereof, 
ahoi'e  quoted.  It  is  insisted  that  tbe  defend- 
ant, aa  a  member  of  the  board  of  education 
of  the  school  district  of  South  Omaha,  is 
not  a  ministerial  oflicer  within  the  meaning 
of  the  term  as  used  in  I  130  of  the  Crim- 
inal Code,  above  referred  to.  That  portion  of 
the  section  material  to  tbe  present  inquiiy 
reads  as  follows:  "Any  clerk,  sheriff,  cor- 
oner, constable,  county  commissioner,  jus- 
tice of  the  peace,  recorder,  county  surveyor, 
prosecuting  or  district  attorney,  or  any  min- 
isterial officer  who  shall  be  guilty  of  any 
palpable  omission  of  duty,  or  who  shall  wil- 
fully or  corruptly  be  guilty  of  malfeasance 
or  partiality  in  the  discbarge  of  his  official 
duties,  shall  be  flncd,"  etc.  While  sevrrnl 
different  officers  are  apeciflcally  enumerated 
in  the  foregoing  section  against  whom  the 

CTialties  of  the  statute  are  visited  for  vio- 
ting  its  provision,  the  office  held  by  the 
defendant  as  a  member  of  the  school  board 
is  not  included  in  the  enumeration,  and,  nn- 
lose  his  olBoe  la  of  such  character  as  to  bring 
him  within  the  claaaiQeation  included  with- 
in the  [Araa^  "or  any  ministerial  officer," 
the  demarrer  was  rightly  sustained,  and  the 
defendant  cannot  be  hdd  to  answer  fcr  vio- 
latiug  the  proviaions  of  thia  seetkm  ol  tbe 
Criminal  Code.  The  qttestion,  therefore, 
presented  to  us  for  determination,  ia  wheth- 
er tbe  defendant,  as  a  member  of  the  board 
of  education  of  the  city  of  South  Omaha,  in 
the  performance  of  his  duties  as  auch,  may 
properly  be  said  to  be  a  ministerial  officer 
within  the  meaning  of  the  words  as  used 
in  the  section  of  the  Criminal  Code  hereto- 
fore quoted.  In  the  presentation  of  tbe  case 
tbe  state  insists  that  the  def^idant,  u  * 
member  of  the  board  of  education,  is  a  min- 
isterial officer,  within  the  meaning  of  tbe 
criminal  statute;  while  defendant's  oouniet 
is  content  to  argue  that  defendant  does  not 
belong  to  this  particular  class  of  officers, 
without  any  attempt  to  point  rat  the  class 
to  which  he  dose  belong.  It  may,  wa  think. 
be  fairly  aald  that  the  legislature  intended, 
sell  (Maai.)  S2  L.  B.  A.  S63 ;  Todd  T.  JohDiOB 
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afUr  Bpecifleall;  enumerating  the  several 
t^oers  mentioned,  by  Uie  use  of  tha  words 
"or  Koy  mioiaterial  offlocr,"  to  include  with- 
in the  latter  cluaiflcatioa  oil  officers  which 
are  properly  designated  and  included  in  the 
word  "ministerial"  as  contradistinguished 
from  other  recognized  divisions  of  officers 
into  classes,  bui£  as  judicial,  legislative, 
and  executive.  The  import  of  the  words 
obviously  indicates  an  intention  on  the  part 
of  the  legislature,  aside  from  the  office)*8 
enumerated,  to  broadly  cover,  comprehend, 
and  include  all  officers  properly  denominatol 
ministerial  in  the  general  classiHcation  of 
pablio  officers.  Like  all  criminal  statutes, 
the  language  is  not  to  be  broadened  or  ex- 
tended by  construction  so  as  to  include  with- 
in its  tanoM  offenses,  or  a  class  of  persons 
aig^oinst  whom  tbo  statute  operates,  not 
fairly  warranted  hy  the  language  used.  In 
this  connection,  attention  may  properly  be 
called  to  the  provisions  of  i  261  of  the  Crim- 
inal Code,  wnich  are  quite  pertinent  to  a 
correct  understanding  and  construction  of 
the  section  under  consideration.  It  is  there 
said:  "This  Cede  and  every  other  law  up- 
on the  subject  of  crime  which  may  be  en- 
acted shall  be  construed  according  to  the 
plain  import  of  the  language  in  which  it  is 
written,  without  regard  to  the  distinction 
usually  made  between  the  construction  of 
penal  laws  and  laws  upon  other  subjects. 
Mid  no  person  shall  be  punished  for  an  of' 
fense  which  is  not  made  penal  by  the  plain 
import  of  the  words,  upon  pretense  that  he 
haa  ofTeoded  against  its  spirit."  Members 
of  a  board  of  education  in  cities  and  towns, 
like  achool  district  officers,  are  undoubtedly 
public  oflicera,  and  must  come  within  some 
of  the  recognized  definitions  of  the  different 
classes  in  which  such  officers  are  usually  di- 
vided. In  a  general  way  it  may  be  said  that 
the  affairs  of  state  goremment  and  the 
method  of  administering  its  laws  are  divided 
into  three  distinct  branches, — executive,  ju- 
dicial, and  legislative;  and  officers  crosen  to 
conduct  the  aifaii's  of  government  in  either 
of  the  different  branches  mentioned  are 
easily  classified.  The  judicial  branch  per- 
tains to  the  administration  of  justice,  the 
adjudication  of  controversies,  and  the  in- 
torpretation  of  t^e  laws,  and,  declaree  the 
Constitution,  shall  consist  of  a  supreme 
eourt,  district  courts,  justices  of  the  peace, 
police  magistrates,  and  such  othca-  courts 
inferior  to  the  district  court  as  may  be 
created  by  law  for  cities  and  incorporated 
towns.  The  defendant  clearly  is  not  a  ju- 
dicial oRicer,  and  that  classification  may  be 
eliminated.  It  la  equally  obvious  that  he 
does  not  come  within  the  classification  of 
legislative  officers,  who  have  to  do  with  the 
enactment  of  laws,  and  we  need  not  further 
eonaider  that  branch  with  a  view  of  classi- 
fying the  defendant  as  being  possibly  a  leg- 
islative officer.  This  brings  us  to  Uiose  of 
flees  which  are  created  for  the  purpose  of 
conducting  that  branch  of  govemmeut 
which,  in  the  general  clansiScation  we  have 
made,  is  classed  as  executive. 

At  the  threshold  of  the  inquiry  we  arc 
met  with  difficulty  because  of  no  very  well 
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recognized  mark  of  distinction  by  which  to 
determine  the  different  classes  of  officers  be- 
longing to  the  executive  branch  of  the  gov- 
ernment. Mr-  Mechem,  in  his  work  on  Pub- 
lic Officers,  divides  public  officials  into  the 
t^ree  general  classes  mentioned,  and  adds 
a  fourui  classification,  known  as  "ministe- 
rial ofBcers."  At  1  666  he  says:  "This 
class  of  officers  is  known  by  different  names. 
They  are  sometimes  called  executive  officers, 
sometimes  administrative,  sometimes  minis- 
terial, and  with  slight  shades  of  distinction. 
But  for  convenience  sake,  and  as  may  prop- 
erly he  done,  they  will  all  be  treated  here  un- 
der the  general  head  of  ministerial  olGceis, 
and  there  will  be  included  all  officers  whose 
duties  are  wholly  or  chiefly  ministerial." 
And  in  Throop,  Pub.  Off,  !  22,  on  the  same 
subject,  quoting  from  a  cose  decided  by  the 
United  States  Supreme  Court,  he  divides  the 
several  public  officers  into  three  classes,  de- 
nominated "political,"  "judicial,"  and 
"ministerial."  Of  political  officers  it'issajil 
that  they  are  such  as  are  not  immediately 
connected  with  the  administration  of  Jus- 
tice, or  with  the  expcution  of  the  mdndates 
of  a  superior, — as  the  president  or  head  of 
a  department.  Twentj/  Per  Cent.  Caat4, 
13  Wall.  668,  676,  sub  nom.  United  Statet 
V.  FiUpatrick,  20  L.  ed.,  701,  707,  7  Ct.  CI. 
ZlfZ.  Ministerial  offices,  it  is  said,  ore 
those  which  give  the  ofllcer  no  power 
to  judge  of  the  matter  to  b«  done, 
and  which  require  him  to  obey  some 
superior.  An  executive  officer,  in  the 
proper  sense  of  the  term,  ia  one  who^ 
duties  are  mainly  to  ciiuse  the  laws  to 
be  executed ;  audi  as  the  President,  the 
governor  of  a  state,  or  the  chief  executive 
officer  of  a  city.  It  pertains  to  the  execu- 
tion and  enforcement  of  the  laws  by  one 
charged  with  that  particular  duty.  Says 
the  supreme  court  of  California:  "An  ex- 
ecutive officer  is  one  in  whom  resides  the 
power  to  execute  the  laws."  People  em  rel. 
Thome  v.  Uay»,  4  Cal.  146.  On  the  same 
subject,  it  is  observed  by  the  supreme  court 
of  Indiana  in  a  cause  brought  against  the 
governor  and  others,  constituting  a  state 
board  with  certain  powers  and  duties;  "The 
duty  of  the  governor,  in  connection  with  the 
other  officers  named  in  the  act,  is  not  exec- 
utive. Tha-executive  power  of  the  state  is 
vested  solely  in  the  governor.  .  .  .  Any 
power  or  authority  vested  by  legislation  in 
the  governor,  together  with  other  officers  or 
persons  in  which  they  are  to  have  an  equal 
voice  with  him,  cannot  be  executive,  as  be 
alone  is  vested  with  the  executive  power  of 
the  state."  Gray  v.  Btate  em  rel.  OogUen, 
72  Ind.  676-678.  "A  ministerial  act,"  says 
the  same  court,  "is  defined  to  be  'one  which 
a  person  perfornis  in  a  given  state  of  facts, 
in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  l^(al  authority,  without  regard 
to  or  the  exercise  of  his  own  judgment  upon 
the  propriety  of  the  act  being  done.' "  ^lour- 
•toy  V.  Jejfersiiiwitte.  17  Ind.  169-174,  79 
Am.  Dec,  469,  The  defendant  cannot  be  said 
to  be  an  executive  officer  within  the  meaning 
of  that  term  when  used  to  classify  the  off 
cer  or  describe  the  functions  ahiefly  to  be 
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performed  b;f  nn  officer  desigoated  and 
Bt.ilcd  as  execiith'p.  It  would  be  just  us  |ier- 
■liaeible  to  describe  district  school  officers 
fta  belongiog  to  the  executive  class.  By 
subdivision  14,  chap.  79,  Comp.  Stat.,  school 
dislrictn  in  cities  liaviiig  n  population  of 
over  1,500  aj-e  declared  to  be  bodies  corpo- 
rate, and  to  poesesB  alt  the  usual  po\Fei-H  ot 
tti  corporation  for  public  purpob^n ;  and  it  is 
provided  that  the  board  of  education  shall 
have  exclusive  control  of  aJI  the  property 
of  the  school  district  for  all  the  purposes 
Uierein  contemplated,  and  that  all  schools 
organized  within  aueh  district  shall  be  un- 
der the  control  ot  the  board  of  education. 
Provisions  are  then  made  as  to  the  p«nrers 
belonging  to  the  board,  the  duties  to  be  by 
it  discharged,  and  the  manner  in  which  the 
affairs  of  the  school  district  shall  be  man- 
aged and  conducted.  The  members  of  the 
school  board  are  unquestionably  re^rded 
by  statute  as  the  servants  or  agents  of  the 
curporation,  aelected  for  the  purpose  of  con- 
ducting and  managing  its  affairs  in  the  man- 
ner and  under  the  restrictions  pointed  out 
by  statute.  Thev  are  an  administrative 
hody,  charged  with  the  duty  of  adininihtering 
the  taw  governing  the  public  schools  within 
the  city  compo«ing  the  school  district  of 
which  they  are  oHicers.  It  is  their  duty  to 
administer  the  affairs  of  tlie  corporation  as 
directed  by  statute  in  the  exercise  of  such 
powers  and  authority  as  are  vested  in  them. 
DouMless  in  many  instances  in  the  per- 
formance of  their  duties  they  may  exercise 
a  discretion  or  Judgment  quasi  judicial  in 
character,  but  this  fact  nlone  cannot  deter- 
mine the  class  to  which  they  belong,  or  bring 
them  in  the  category  of  judicial  ofScera. 
There  is  scarcely  a  ministerial  officer  but 
that,  in  the  performance  of  some  act  re- 
quired to  he  done,  exercises  a  discreticm 
quasi  judicial  in  its  nature,  and  r^arding 
which  the  act  itself  cannot  rightfully  be 
classed  as  ministerial.  There  is  a  marked 
distinction  between  a  ministerial  act  or 
function  when  conaidered  as  an  Independent 
transaction,  and  the  general  nature  of  the 
office  and  the  functions  to  be  performed 
therein,  which,  when  coniidered  t^;etlier, 
make  the  incumbent  a  ministerial  omoer.  A 
sheriff  is  a  ministerial  officer,  and  so  rec- 
ogni«d  by  all.  Yet  in  a  sense  he  is  the  ex- 
ecutive trfHeer  of  the  court,  whose  duty  it 
is  to  obey  and  carry  into  execution  its  man- 
dates, and  all  valid  processes  issued  there- 
from. He  also,  in  the  performance  of  his 
duties,  in  many  instances  must  and  does  ex- 
ercise discretion  and  judgment  of  a  quasi 
judicial  nature;  but  this  fact  alone  cannot 
transform  him  into  a  judicial  officer.  If 
ministerial  officers  can  perform  nothing  but 
ministerial  acta,  then  it  is  hard  to  conceive 
of  such  officer,  for  some  of  the  acts  of  every 
niinlsterinl  officer  must  require  the  exercise 
of  judgment  and  discretion,  which  is  the 
very  antithesis  of  a  ministerial  act.  Whether 
the  person  is  or  is  not  a  ministerial  offl- 
oer  dependa.  nil.  on  the  character  of  the  par- 
ticular act  vliich  he  may  be  called  upon  to 
l>erform,  or  ^vhether  he  exercisea  judgment 
and  discretion  with  reference  to  such  act, 
.>n  I,.  R.  A. 


but  whether  the  general  nature  and  seope 
of  the  duties  devolving  u|>on  him  is  ot  a 
ministerial  character,  as  distinguished  frooi 
other  classes  ot  which  we  have  made  men- 
tion. Webstn  dellnes  "minister,"  v.  t,  "to 
administer,"  and  "  ministerial,"  of  or  per- 
taining to  ministry  or  service.  In  Worces 
ter  "ministerial"  is  defined  as  acting  attho 
commands  of  another,  or  acting  aa  the  agent 
for  another,  or  under  superior  authority. 
"Administrative,"  in  the  Century  Diction- 
ary, is  spoken  of  l-y  way  of  illustration,  ""as 
to  adminibter  the  Irfws  of  the  goveriuuent  or 
a  department  of  the  government."  In  Web- 
ster "administer"  is  defined  as  "ministrare, 
to  servje,  to  manage,  or  conduct  as  public  of- 
ficers;  as,  to  administer  the  government  uf 
the  state;"  and  in  Mechem  on  Public  Of- 
Hoers  (1  21)  a  ministerial  officer  is  defined 
aa  one  whoee  duty  it  is  to  execute  the  man- 
dates lawfully  issued  by  their  superiors.  In 
Jackton  v.  Utate  «*  rel.  Majors,  57  Neb. 
187,  «  L,  R.  A.  792,  77  N.  W.  602,  thi- 
court  has  used  the  word  "ministerial"  as 
synonymous  witli  the  word  "administra- 
tive," and  it  seems  that  the  two  words  are 
so  closely  allied  In  meaning  that  thty  ma; 
'  ^   and    frequently   are,    used    interchange' 


Anderson's  Law  Dictionary  define 
"administer"  to  mean:  "To  dispense,  di- 
rect the  application  of;  as  to  administer 
t^e  law,  justice."  Bouvier  speaJca  of  admin 
istretive  ns  synonymous  with  "executive;  a 
ministerial  duty,  one  in  which  nothing  is 
left  to  the  discretion."  Hany  of  the  dutiet 
devolving  upon  a  member  of  a  board  of  ed- 
ucation are  purely  ministerial,  while  others 
involve  acts  in  which  judgment  and  discre- 
tion must  be  exerciseil.  While  this  latter 
gives  to  the  officer  some  of  the  characteris- 
tics belonging  to  the  judicial,  it  is  alto- 
gether clear  tnat  such  acts  do  not  bring  the 
ofUcer  performing  than  properly  within  the 
classification  of  judicial  officers,  and  do  not 
determine  the  character  ol  the  i^ce  held  by 
such  person.     In  Waido  v.  Wallnoe,  12  Ind. 

670,  It  is  said:     "A  j--" ="  *•-  -"*  **•' 

less  a  judicial  officer 
ly  have  to  perfor 


be  not  the 
lecause  some  duties 
I  are  adminifltrative 
th^r  character;  nor  will  an  administra- 
tive officer  bectme  a  judicial  offioor  simply 
because  some  of  his  duties  may  be  to  some 
extent  judicial  in  their  character."  In  the 
state  of  Alabama,  a  connty  solicitor  —  an 
office  similar  to  the  office  of  count;  attor- 
ney in  this  state — woa  being  prosecnted  for 
an  offense  under  a  statute  punishing  a  min- 
isterial dBcer  for  receiving  a  bribe.  It  was 
there  contended  by  the  defense,  as  in  the 
case  at  bar,  that  the  defendant  was  not  a 
ministerial  officer.  The  supreme  court  says: 
"If  a  county  solicitor  is  not  a  miniateri*! 
officer,  it  would  be  difficult,  if  not  impossi- 
ble, to  define  his  cbaractv.  All  the  dutlea 
with  which  he  is  charged  pertain  to  the  pro- 
tection ot  the  state  and  the  general  admin- 
istration of  the  criminal  laws.  He  att^ids 
cm  the  grand  jury  aa  their  lesal  adviser; 
draws  the  indictments  they  may  find;  pros* 
eeiites  all  indictable  ofTensee,  or  prosecute* 
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or  defends  aaj  dvil  action  to  which 
tho  itate  is  a  piirtf,  pending  in  the  oircuit 
eourt.  ...  No  one  of  uiese  duties  in- 
volves arecutivB  or  judicial  functiooi.  They 
are  purely  ministerial,"  [Diggt  v.  State, 
49  Ahi.  311.]  Certainlf,  the  duties  of  a 
county  attorney  are  no  more  cle«.rly  minis- 
t«Tial  in  character  than  are  those  of  a  mon- 
ber  of  a  school  district  board,  or  a  member 
of  »,  board  of  education  in  school  districta 
in  cities.  There  is  more  latitude  and  dis- 
cretion in  the  discharge  of  official  duties  giv- 
en  the  former  thsji  the  latter.  A  member  of 
the  board  of  education  is  required  to  act 
in  obedience  to  the  mandatea  of  the  law, 
which  guides  and  directa  his  action  ia  cer- 
tain channels,  and  regardin^which  there  is 
left  to  him  no  discrc&on.  He  must  act  at 
Uie  time  and  in  the  manner  prescribed  by 
rtatuto,  which  defines  and  limits  his  author- 
i^.  As  to  all  such  matters  he  is  left  no 
discretion.  Ha  administers  the  law  as  he 
finds  it,  and  discharges  the  duties  of  the  of- 
fice in  conformity  with  the  law,  and  not  ac- 
cording to  his  own  judgment  and  discretion. 
It  is  true  that  in  many  of  the  acts  be  is 
called  upon  to  perform  he  is  given  a  certain 
latitude  or  discretion  of  a  quasi  judicial 
character,  but  this,  as  we  have  seen,  does 
not  take  him  out  of  the  class  of  ministerial 
officers,  and  place  him  in  the  class  denom- 
inated judicial. 

The  reports  of  the  opinions  of  this  court 
are  numberless  wherein  officers  and  boards 
having  functions  to  perform  of  a  nature 
similar  to  those  incumbent  on  the  defend- 
ant as  a,  member  of  the  board  ol  edueatioa 
are  claMed  as  ministerial  or  administrative 
officers  vested  with  certain  powers  requir- 
ing the  exercise  of  diaeretion  and  judgment 
of  a  quasi  judicial  character;  and  y^  it 
will  not  be  seriously  contended,  we  appre- 
hend, that  the  idea  was  ever  entertain^  by 
the  court,  or  any  member  thereof,  that  such 
olBcdrs  would  be  properly  classed  as  judicial 
ofiicers.  The  court  has  done  nothing  more 
than  to  deecribe  the  nature  of  the  authority 
and  poner  possessed  by  such  oIBcers,  and 
made  no  attempt  to  classify  them  as  belong- 
ing to  the  juaicial  department  of  eovem- 
ment.  "When  the  law,  in  words  or  by  tm- 
l^ication,  commits  to  any  officer  the  duty 
of  looking  into  facta,  and  acting  upon  them, 
not  in  any  way  which  it  specifically  directs, 
but  after  a  discretion  in  its  nature  judicial, 
the  function  Is  termed  quasi  judicial." 
Bishop,  Non-Contract  I^w,  i  786.  The  au- 
thor is  speaking,  not  tor  tlw  purpose  of  claa- 
kifying  ofTicers,  but  in  regard  to  liability  for 
the  act  pprfomied.  He  is  discussing  thoee 
acts  of  public  ofiicprs  which  lis  l>etween  the 
purely  judicial  and  the  purely  ministerial. 
The  quasi  judicial  acts  are  performed,  not 
by  judicial  officers, —  for  their  acts  in  the 
dlsotiarge  of  official  duties  are  purely  judi- 
eial,  with  possible  exceptions  when  tJicy  i)e- 
come  ministerial, —  but  by  ministerial  ajid 
other  officers  not  judicial,  such  acts  being 
in  a  degree  and  to  a  certain  extent  of  a  ju- 
dicial nature.  The  ministerial  officer  may, 
therefore,  very  properly  be  invested  with , 
power  and  authority  of  k  quasi  judicial 
5f)L.  R.  A. 


character  without  at  all  aSeeting  the  gener- 
al classificatiMi  into  which  all  civil  officers 
are  divided. 

From  a  careful  consideration  of  the  sub- 
ject in  its  different  aspects,  we  are  con- 
strained to  the  view,  as  appears  from  what 
has  been  said,  that  the  defendant  belongs  to 
the  class  of  officers  denominated  "  ministe- 
rial," and  tor  that  reason  is  included  within 
the  fair  import  of  the  language  of  the  sec- 
tion of  the  Criminal  Code  under  which  the 
indictment  was  found. 

It  is  urged  by  the  defendant  that  the  ques- 
tion we  are  considering  has  been  decided  by 
the  supreme  court  of  Washington  (iSfate  v. 
Womack,  4  Wash.  ID,  29  Pac.  939)  adverse 
to  the  conclusion  we  have  just  reached.  We 
have  given  that  case  careful  consideration, 
and  do  not  r^ard  it  as  conflicting  with  the 
views  herein  expressed.  In  that  ease  the 
prosecution  was  for  an  attempted  bribery 
of  a  member  of  the  state  board  of  educa- 
tion, composed  of  the  superintendait  <if  pub- 
lic instruction  and  four  other  persons,  ap- 
pointed by  the  ^ot-emor,  whose  dutf  it  was, 
ajnong  other  things,  to  adopt  a  uniform  se- 
ries of  text-books  for  the  use  of  common 
schools  of  the  state,  and  to  mter  into  a  c<hi- 
tract  with  the  proper  partita  to  supply  the 
same.  The  criminal  statutes  of  that  state 
provided  for  the  punishmoit  of  bribery,  or 
attempted  bribes^,  of  any  ^ecutive^  judi- 
cial, or  ministerial  officer.  The  ease  was 
considered  with  refercDCe  to  the  question 
of  whether  a  member  of  the  state  hoard  of 
education  of  that  state  was  an  executive  of- 
ficer, and  it  is  held  that  he  was  such  officer. 


thut  state,  establishing  an  executive  depart- 
ment, the  executive  officers  of  the  state  were 
not  limited  to  those  therein  mentioned.  The 
decision  of  the  case  hinged  on  ttie  proposi- 
tion of  whether  the  officer  on  whom  bribery 
was  attempted  was  an  executive  officer,  as 
distinguished  from  an  administrative  or 
ministerial  officer,  and  it  was  held  that  he 
was.  In  the  cose  at  bar,  under  all  the  hold- 
ings and  definitions  which  wa  have  exam- 
ined, it  cannot  be  said,  we  think,  that  a 
member  of  the  board  of  education  of  a  school 
district  in  a  city  is  an  executive  officer 
charged  with  executive  functions  similar  to 
those  pertaining  to  the  duties  of  the  officer 
of  a  state  executive  board  of  education,  aa 
decided  by  the  supreme  court  of  Washing- 
Ion.  After  all,  there  is  a  very  close  rela- 
tion between  the  duties  and  functions  to  bo 
discharged  by  raecutive  and  ministerial  of- 
Seers.  In  both  classes  are  involved  official 
action  of  a  ministerial  character,  rather 
that  that  belonging  to  the  legislature  or  ju- 
dicial. Officers  which  may  be  classified  as 
ministerial,  it  occurs  to  us,  may  be  regarded 
as  in  the  nature  of  a  subdivision  of  that 
class  of  officers  which  in  a  general  way  be- 
long to  the  executive  branch  of  govemmoit, 
French  v,  State  ex  rel.  Barley,  141  Ind.  618, 
29  L.  R.  A.  Ill),  41  N.  £.  2.  In  the  ccse  last 
cited  it  is  said  the  Constitution  of  Indiana 
divides  the  powers  of  government  into  the 
legislntivc  department,  the  executive  depart- 
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meat  (inoluding  the  uliniiiistratiTe) ,  and 
the  judicisl  department.  Our  ConHtituUoa 
recogaiace  the  oame  general  divisions  of 
power  and  separates  the  government  into  the 
Hame  departments.  In  the  caM  just  cit«d 
it  is  said  by  the  court,  nith  refermce  to  tlie 
diaracter  M  the  office  ol  warden  at  tlie  pea- 
itentiai;:  "The  only  official  existing,  at 
the  adoption  of  the  present  Constitution, 
having  a  voice  in  the  control,  and  wboae  po- 
bitiOD  wsB  by  political  choice,  was  a  wor- 
des.  who  was  chosen  bv  the  legislature; 
and  at  the  same  time  the  institution  was 

iatiutive  agencies  of  the  state,  falling  under 
the  executive  departm^it  of  the  gcremment. 
It^  management  was  not  through  purely  ex- 
«;utive  agencies,  nor  were  tiey  legislative, 
and  th(y  were  in  no  sense  judicial.  They 
urere  of  the  adminiBtraUve  agendes  of  the 
utate,  subject  to  executive  authority  onij  so 
far  as  executive  duties  required  the  laws  to 
be  enforced  by  the  governor.  Nothing  exists 
in  the  present  Constitution  to  c)>ai,g^  this 
unity  of  interest  in  the  institution,  or  lo 
take  it  from  the  list  of  administrative  agen- 
cies of  the  state."  Ministerial  officers,  while 
not  executive  or  political  within  the  m 
ing  of  the  words  as  used  by  tiiose  seeking  to 
classify  the  different  civil  offices  according 
to  tbe  nature  of  the  functions  performed, 
are  obviously  more  nearly  related  to  the  ex- 
ecutive than  to  the  legislativa  or  judicial. 
The  section  of  the  Criminal  Code  first 
quoted  includes  and  comprehends  within  its 
terms,  n-e  are  satisfied,  all  that  numerous 
class  of  officers  whicb  may  be  described  as 
administmtive  or  ininiRl«risl,  and  who  have 
to  do  with  administering  the  law  in  some 
bntnch  of  the  state  government,  and  whose 
duties  and  authority  are  defined  and  regu- 
lated by  statute;  and  the  functions  which 
are  to  be  by  them  performed  are  in  the  main 
tninisterial,  aa  contradistinguished  from  ex- 
ecutive, legislative,  or  judicial.  The  excep- 
tions of  the  county  Httomey  to  the  ruling 
complained  of  are  well  taken,  and  should, 
accord  inRly,  be  suntnined. 
Exception*  utttained. 


o  KflAYENBUHL,  by  Next  Friend. 


*1.     Petition  esBBilBed.  and  htU  gooS,  as 

a^iDit  a  demurrer  ore  tenu$. 
a,     Wkea     tke     onaer      ol      dsa(eroaa 

*Headaotes  by  Alvbbt,  C. 

Note. — As  to  tlabllllj  of  rajiroad  company 
foe  Injarlea  to  cblldren  trespasalDK  on  turn- 
table, see  also.  In  this  series,  Ft.  Worth  &  D. 
C1t7  R.  Co.  T.  Robertaoa  (Tpx.)  14  L.  R.  A. 
TSt,  and  Rott;  AVnlsb  v.  PKchbarK  B.  Co.  {N. 
Y.)  27  L.  U.  A.  724  :  Delswarp.  I,.  &  W.  H.  Co. 
V.  Rekb  <N.  J.  L.)  41  L.  R.  A.  x:tl  :  and  Edfflng- 
toD  V.  BerllDgtoD,  C.  R.  A  N.  R.  Co.  (Iowa)  07 
I,.  R.  A.  sei. 
SO  L.  R.  A. 


premlKB   Icaaws,  or  baa  good  ( 

believe,  that  children  so  TOuaK  sr  '- 
tant  of  the  danger  will  resort  to  sncn  prra- 
Ises.  he  Is  bound  (o  take  sncb  precanlloiu  u 
keep  tbem  Irvm  nich  premlsM.  or  to  protect 
them  from  Injorlea  likely  to  remit  from  ihf 
danKeroas  condition  ot  the  premises  while 
there,  aa  a  man  of  ordlnajr  care  and  pri- 
deace,  under  like  clrcnmstances,  would  take. 
L*  In  Bweli  eBflCB.  tm  ttkm  dctciPaatHmtioa 
of  the  «aesttom  ot  ■evIlvcKee,  refud 
must  be  hild  to  [be  character  and  location  ol 
the  premises,  the  purpoee  for  which  thef  in 
used,  (be  probsblllty  of  Injar;  than<rom,  the 
precantloni  necessarr  ta  prevent  aach  Inlarr. 
and  the  relatloo  such  precsntloas  bear  to  the 


e  of  tl 
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the  circumstances,  the  owner  omit  a 
eaallons  ■■  a  man  ot  onUnsir  care  and  ptu- 
deuce  would  take,  nnder  like  elicaniatuicea. 
he  la  Bolltj  of  ncBllience. 

I.  Or4lm>rtIr  the  qnestloB  of  ■ccH- 
■e>ee  !■  oae  of  f  oel  tor  the  Jnrr.  to  be  de- 
termined from  all  the  tacts  and  ctrcanutaDca 
shown  to  evidence,  and  It  Is  error  for  the 
court  to  Kraap  certain  facts  In  evidence  to- 
setber,  nnd  Instruct  the  Jnr;  that  I  bey  cotutl- 
tnte  Desllgenee. 

i.     ta    KB    aetlOB    try   mm    InfKat    Ib   the 
care  Bad  eaatodr  of  Its  fatlier,  for  per- 
I  Injuries,  It  Is  error  to  laatruct  the  Jurj 
apscllj  Is  sn  ele- 


tbat  his  leaaened  e 


t  of 
period  from  which  he  w 
eamlnga 

Aa  iBstnetloa  aatkortalBK  tbe  iBir. 
■a  arrlTlas  at  a  veFdlet,  to  bring  to  bear 
their  own  knowledge,  observation,  and  eiperl- 
snce  tn  the  business  sITalrs  of  life,  ta  errone- 
oui  when  not  limited  to  aocb  knowledgs^  ob- 
servation, and  experience  sa  the;  share  In 
common  wltb  men  general I7. 

Ab  lastFaetlOB  relative  to  the  daa- 
Mtes  to  be  awarded  the  plaintiff,  U  any. 
dosed  with  the  statenent  thst  they  should 
not  exceed  s  speelflc  amount,  namlDg  the 
amount  claimed  In  the  petition.  Hsiil,  thit 
the  practice  of  thus  referring  to  the  amooBt 
claimed  should  be  discountenanced. 

iBstraotlOHB  tendered  examined,  and  held 
properlj  refused. 
0.     RnllBcs  on  the  admission  of  evidence  a- 
smined.  and  held  not  erroneous. 

(October  9,  1902.) 

7  RROR  to  the  District  Court  for  Herrick 


damages   for   personal    injui  ^  _ 

have  been  caused  by  defendant's  n^ligence. 
Reversed. 

The  facts  are  stated  in  the  Commiasion- 
er*B  opinion. 

Measra.  Jo&m  PBtteraoD,  J.  W.  Do- 
wwese,  and  FrMsk  E.  Bishop,  for  plain- 
tiff in  error: 

The  petition  does  not  allege  the  authority 
of  any  agent  of  the  defendant  to  invite  the 
plaintiff  upon  its  turntable,  or  any  facta 
which  constitute  such  enress  invitation. 
These    must    be    specifically     allied     and 

S roved,  in  both  of  which  the  plaintiff  has 
liled. 
Son  Antonio  A  A.  F,  E.  Co.  v.  1/organ. 
J  Tex.  9B.  46  S.  W.  29;  Schmidt  v.  Kanaat 
City  Dislilling  Co.  00  Mo.  284,  69  Am.  Kep. 
16,  1  8.  W.  8fi5,  2  8.  W.  417. 


.,CnOo*^lc 


]«n. 

The  1 
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I  temptation   of   children   to   goj 
upon  the  turntable  does  not  amount  to  an  i 
invit4ktion  on  Uie  part  of  the  ctHnpany,  or 
oharge  it  with  any  obligation  to  the  trespas* 
ing  plaintifi'   further  than  not  wilfully   o 
unnecessarily  to  injure  him. 

Holbrook  v.  Aldrich,  168  Maaa.  16,  36  L. 
R.  A.  493,  46  N.  E.  116;  Turesa  v.  New 
York,  8.  it  W.  R.  Co.  61  N.  J.  L.  314,  40 
Atl.  614;  Jfusoun,  K.  A  T.  R.  Co.  v.  Ed- 
warOt,  go  Tex.  66,  32  L.  R.  A.  825,  30  8. 
W.  430;  Oillespie  y,  McQowan,  100  Pa.  144, 
46  Am.  Rep.  305. 

The  owner  has  the  right  to  put  upon  his 
own  land  useful  machinery  and  DecesBBiy 
improvements  for  the  accomplishment  of  any 
useful  purpoiie  intended,  without  being  lia- 
ble for  injuries  inflicted  upon  tiie  trespasser 
while  using  tlia  same  improperly. 

Sioiw  City  d  I'.  R.  Co.  v.  Blout,  17  Wall. 
657,  SI  L.  ed.  T4S;  Dobbins  t.  Itwouri,  K. 
&  T.  R.  Co.  91  Ter.  60,  38  L.  R.  A.  673,  41 
S.  W.  62;  RiehanU  v.  Connell,  45  Neb.  407, 
83  N.  W.  915;  Slayton  v.  Fremont,  E.  A 
M.  Valley  R.  Vo.  40  Neb.  840,  69  N.  W.  610; 
WaUh  V.  Fitchburg  R.  Co.  146  N.  Y.  301, 
27  L.  R.  A.  724,  39  N.  E.  1069;  Loomis  v. 
Terry,  17  Wend.  4B7,  31  Am,  Dec.  306;  Del- 
aicare,  L.  d  W.  R.  Co.  t.  Roioh,  61  N.  J.  h. 
635,  41  L.  R.  A.  831,  40  Atl.  682;  Turett  v, 
.Veto  York,  S.  d  W.  R.  Co.  01  N.  J.  L.  314, 
40  Atl.  614;  DnmeU  v.  Neic  York  d  N.  B. 
R.  Co.  154  Maas,  349,  13  L.  R.  A.  248,  28 
N.  E.  283;  Froit  t.  Eastern  R.  Co.  81  N.  H. 
220,   9  Atl.   700;   Bate*  v.   Kaihmlle,   0.  d 

Bt.  L.  R.  Co.  90  Tenn,  36,  15  S.  W. 

St.  iMuia.  T.  i  T.  B.  R.  Co.  t.  Bell, 
76,  26  Am.  Rep.  269;  CUveland,  C.  C.  £ 
8t.  L.  R.  Co.  T.  Tartt,  12  C.  C.  A.  618,  24 
U.  8.  App.  460,  04  Fed.  823;  Baberlati  v. 
Lake  Bhori  d  M.  8.  R.  Co.  73  111.  App.  261 ; 
Rogers  v.  EUiott,  146  Mass.  349,  16  N.  E. 
768;  Fonting  V.  Noake*  [1894]  2  Q.  B.  2S1; 
Dirge  v.  Oardiner,  19  Conn.  507,  60  Am. 
Dec.  261 :  Richardt  v.  Conned,  46  Nd.  467, 
63  N.  W.  916;  Barney  v.  Cannibal  d  Bt. 
J.  R.  Cn.  I2fl  Mo.  372,  26  L.  R.  A.  847,  28 
8.  W.  1069;  Witte  v.  Stifel,  126  Mo.  301,  28 
S.  W.  891;  RohiMon  v.  Oregon  Short  Line 
d  V.  N.  R.  Co.  7  Utah,  493,  13  L.  R.  A. 
7<;5,  27  Pac.  639;  Bishop  v.  Pnion  R.  Co. 
14  R.  I.  314,  51  Am.  Rep.  380;  Furay  v. 
Veto  York  C.  d  H.  R.  R.  Co.  67  N.  J.  L. 
270,  61  Atl.  605. 

None  of  the  transient  ways  complained 
of  were  nn  invitation  to  go  upon  the  table, 
and  the  plaintiff  did  not  leave  any  of  them 
to  rea^  the  adjacent  table,  or  fall  upon  it 
while  using  the  way;  ndther  waa  the  child 
pcrmittod  to  play  on  the  table;  nor  did  the 
cxmipany  know  that   it  waa   used   for  that 

Ourr  V.  Mittlaataedt,  90  Wis.  296,  71  N. 
W.  658. 

It  would  not  be  la  the  province  of  the  jury 
to  find  that  the  construction  of  the  machine 
and  the  placing  of  it  were  unsafe  or  improp- 
er. That  question  was  to  be  determined 
by  the  railroad  company  with  reference  to 
the  convenient,  economical,  and  eflfective 
use  of  it  to  nccomplish  the  purposes  for 
which  it  waa  intended. 
69  L.  R.  A. 


Boyd  V.  HarrU,  176  Pa.  484,  35  AU.  222; 
ffannaftw  v.  Bt.  Paul,  M.  d  M.  R.  Co.  6 
Dak.  1,  37  N.  W.  717;  Delatcare,  L.  d  W. 
R.  Co.  v.  Reich,  61  N.  J.  L.  635,  41  L.  R. 
A.  S31,  40  Atl.  682;  Kinney  v.  Omted.  U3 
Mich.  96,  38  L.  R.  A.  666,  71  N.  W.  432. 

Meters.  Hattkew  Oerl«K  and  Wctuiel 
0*D«moIio«,  for  defendant  in  error: 

Either  an  esprens  or  implied  invitation 
waa  held  out  to  the  defendant  in  error. 

Cooley,  Torta,  p.  303;  Pmoera  v.  Barlow, 
53  Mich.  507,  61  Am.  Rep.  154,  19  N.  W. 
257;  Early  v.  TmIx  Bhore  d  M.  S.  ft,  Co. 
66  Mich.  349,  33  N.  W.  813. 

The  teat  of  authority  of  the  agent  to  in- 
vite should  be  determined  by  his  authority 

Johnson  V.  Chicago,  R.  I.  d  P.  R.  Co.  58 
Iowa,  348,  12  N.  W.  329;  1  Redf.  Railways, 
632,  543,  and  notes;  MeKinley  v.  Chicago 
d  N.  W.  R.  Co.  44  Iowa,  314,  24  Am.  Rep. 
748;  Gradin  v.  Bt.  Paul  d  D.  R.  Co.  30 
Minn.  217,  14  N.  W.  881;  Roeenbaum  v.  8i. 
Paul  i  D.  ft.  Co.  38  Minn.  173,  36  N.  W. 

447, 

A  child  of  Buch  tender  years  as  to  be  in- 
capable of  negligence  is  not  to  be  consid- 
ered a  trespasser. 

Battighill  v,  Humphreys,  64  Mich.  494, 
31  N.  W.  81)4;  Seyacr  v.  Chicago  d  O.  T. 
ft.  Co.  60  Mich.  569,  56  Am.  Rep.  405,  23  N. 
W.  311;  Lynch  v.  Hurdin,  1  Q.  B.  29;  Da 
ley  V.  Noncich  d  W.  R.  Co.  28  Conn.  591, 
68  Am.  Dec.  413;  Chicago  d  A.  R.  Co.  v. 
Gregory,  68  111.  226;  Kay  v.  Pennsyloania 
ft.  Co.  65  Pa.  269.  3  Am.  Rep.  628;  Belle- 
fontaine  d  I.  R.  Co.  v.  8«yder,  18  Ohio  St. 
400.  98  Am.  Dec.  175;  Isabel  v.  EannihaX 
d  St.  J.  ft.  Co.  60  Mo.  476. 

The  maintenance  by  the  company  of  a 
turntable  upon  its  premises,  with  knowledge 
that  children  frequented  it  for  amusement, 
created  the  duty  to  fasten  and    guard    the 

Elliott,  Railroads,  p.  1973;  Bioua  City  d 
ft.  ft.  Co.  V.  Stout,  17  Wall.  667,  21  L.  ed. 
745;  Harriman  v.  Pittsburgh,  0.  &  Bt.  L. 
R.  Co.  45  Ohio  St.  11,  12  N.  E.  451;  Union 
l:  R.  Co.  v.  UcDonatd,  162  U.  8.  202,  38 
L.  ed.  434,  14  Sup.  Ct.  Rep.  619;  Atehiaon 
A  7f.  ft.  Co.  V.  Battey,  11  Neb.  330,  9  N.  W. 
50;  Barrett  v.  Southern  P.  Co.  91  Cal. 
296,  27  Pac.  600;  Ft.  Worth  d  D.  City  R. 
Robertaon  (Teic.)  14  L.  R.  A.  783, 
16  8.  W.  1093:  Keffe  v.  Milwaukee  d  8t. 
P.  ft.  Co.  21  Minn.  207,  18  Am.  Rep.  393; 
Twist  V.  Winona  d  Bt.  P.  ft.  Co.  39  Minn. 
164,  39  N.  W.  402;  Kansas  C.  R.  Co.  v. 
Fitzsimmong,  22  Kan.  080,  31  Am.  Rep.  203; 
liagel  v,  Missouri  P.  R.  Co.  76  Mo.  653,  42 
Am.  Rep.  418;  EvanHch  v.  Oulf.  C.  d  8.  F. 
R.  Co.  67  Tex.  126,  44  Am.  Rep.  580;  Ilwaco 
R.  d  Nav.  Co.  V.  Bedrick,  1  Waah.  446,  25 
;  Gulf,  C.  d  8.  F.  ft.  Co.  v.  Me- 
Whirter,  77  Tex.  356,  14  S.  W.  26;  Pitts- 
burg, A.  d  M.  Pass.  R.  Co.  V.  Caldwell,  74 
Pa.  421 ;  Callahan  v.  Eel  River  A  E.  R.  Co. 
92  Cal.  SB,  28  Pac.  104;  Ferguson  v.  Colum- 
bus i  ft.  ft.  Co.  75  Ga.  637,  77  Qa.  102; 
Oulf,  C.  d  8.  F.  R.  Co.  v.  Slyron,  06  Tex. 
421,  1  8.  W.  161;  Houston  &  T.  C.  R.  Co.  v. 
Simpson,  60  Tex.  103;  Ft.  Worth  A  D.  C. 
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/.'.  fo.  T.  ilcaalex,  81  Ti-x.  474,  17  S.  W. 
12+:  Union  P.  R.  Co.  v.  Duadci,  37  Kan.  1, 
14  I>ttc.  501 ;  Koona  v.  SI.  Lou«  <6  I.  M.  R. 

Co.  86  Mo.  C(12;  O'Mallci/  v.  g(.  Pau(,  if. 
J  .1/.  R.  Co.  43  Minn.  230,  46  N.  W.  440; 
Ilridger  v.  Aaheoillr  i  8.  R.  Co.  27  S.  C. 
466,  3  S.  E.  860. 

Albert,  C,  lllcd  the  following  opinion; 
'riiia  action  was  brou^'bt  on  bi-iinlf  of  Leo 
Krajaibiihl.  whom  we  hbal]  lior(«ft«r  call 
the  [tlaintilT,  by  hia  next  friend,  against  the 
Chicago,  Burlington,  &.  Quincy  Railroad 
■Company  to  recover  for  personal  injuriea 
received  by  the  pinintiff  while  playing  on 
ft  turntable  belonging  to  tbe  defendant. 

It  sulliciently  appfara  from  the  evidence 
that  on  and  prior  to  the  20tJt  day  of  Octo- 
ber, 189S,  the  defendant  operuted  a  line  of 
railrond,  which  extended  through  the  vil- 
lage of  Palmer,  at  which  point  it  maintained 
a  passenger  depot,  roundhouse,  coal  house, 
water  tank,  and  turntable.  A  (ew  rods 
uorthweet  of  the  depot  the  road  branched, 
one  branch  taking  a  westerly  and  the  other 
a  northwesterly  course.  Tbe  turntable  was 
situated  between  those  two  branches,  at  a 
point  about  1,600  feet  from  tbe  Aepat,  and 
about  100  feet  from  each  branch,  and  a 
track  eartaided  to  it  from  the  point  of  di- 
vei^oiee  of  the  two  branches.  A  path  or 
footway,  bfginninK  soma  distance  north- 
west of  the  turntable,  extended  in  a  south- 
-easterly  direction,  passed  within  about  TO 
feet  of  it,  and  crossed  the  track  at  the 
south.  This  path  was  in  common  use,  not 
<«ily  by  the  merabera  of  the  family  to  which 
the  plaintiff  belonged,  but  bv  the  public  gen- 
-eralty,  and  there  was  no  lence  between  it 
and  the  turntable.  The  turntable  was  pro- 
vided with  a  movable  bolt,  which  by  means 
of  a  lever  could  be  thrown  into  a  socket 
in  the  surrounding  framework,  thus  holding 
the  turntable  in  position.  Provision  was  al- 
so made  for  tockiuK  it  with  a  padlock.  The 
rules  of  the  defmdant  in  force  at  the  time 
required  the  foreman  of  the  roundhouse,  or 
in  his  absence  the  station  agent,  to  keep  tbe 
turntable  locked  when  not  in  use;  but  there 
is  considerable  evidttnce  to  the  effect  that 
this  rule  was  frequently  disr^arded,  and , 
tliat,  owing  to  the  looseness  of  one  of  the 
staples  usod  in  connection  with  the  lock, 
even  when  thns  fastened,  tt  oould  be  unfas- 
tened by  young  children  without  mu<jh  diffi- 
culty. ITie  plaintifTs  father  was  in  the  em- 
ploy of  the  defendant  as  section  foreman, 
and,  with  his  family,  occupied  a  small  house 
on  the  right  of  way  near  the  station,  within 
about  3U  feet  of  the  track,  and  about  1.800 
feet  from  the  turntable.  Another  family  re- 
sided on  the  right  ol  way,  a  few  rods  from 
the  turntable.  Tbe  two  families  visited  back 
and  forth,  using  the  right  of  way  for  a  path. 
The  plaintiff's  father  kept  a  con,  which  was 
pastured  on  the  right  of  way,  sometimes 
near  the  turntable,  and  It  appears  from  the 
evidence  that  his  children  drove  it  back  and 
frnth  on  the  ripht  of  way  as  occasion  re- 

auired.  There  is  evidence  tending  to  show 
!iat  it  was  the  common  practice  for  the 
-children  of  the  familv  ana  other  children 
.■(9  L.  E.  A. 


in  the  nei^hborbuod  to  resort  to  the  eoal 
house,  roundhouse,  and  tumtAble,  and  ia 
arouse  themselves  by  revolving  the  tumta 
hie,  and  riding  on  it  while  it  was  in  motion, 
and  that  this  practice  was  known  to  the  dp- 
foidant,  who  pirmitled  it  without  prote«l. 
On  the  20th  day  of  October,  1895,  in  the 
absence  of  his  parents,  tbe  plaintiff,— he  was 
then  four  years  of  age, — in  company  with 
some  other  members  of  the  family,  the  old- 
est of  whom  wan  eleven  years  old.  and  soma 
other  children,  the  oldest  of  whom  was  four- 
teen, were  playing  with  a  push  car,  movjnK 
it  up  and  down  on  the  railroad  track.  The 
agent  in  charge  of  the  ntation  joined  thnn. 
and  rode  a  short  distance  on  the  car.  Ht^ 
then  left  them,  and  went  to  his  rooms  in  ths 
station.  The  children  continued  to  push 
tbe  car,  and  finally  reached  tbe  tumtablr. 
There  is  evidence  sufficient  to  sustain  a  find 
ing  that  th^  found  tbe  turntable  unlocked 
and  tuguarded,  hut  the  evidence  is  conflict 
ing  on  that  point.  The  plaintiff  and  aomt, 
of  the  other  children  got  on  the  turntable. 
while  two  of  the  others  set  it  in  motion. 
While  it  was  in  motion  the  plaintiff's  toot 
was  caught  between  the  rails,  and  severed 
at  the  ankle  joint.  The  injury  thus  sua 
tained  is  that  for  which  damages  are  sought 
in  this  action.  A  trial  was  had  to  a  juiy, 
which  resulted  in  a  verdict  and  judgment 
for  the  plaintiff.     The  defmdant  brings  er 

The  first  question  raised  is  that  the  prti 
tion  does  not  state  facts  suflicient  to  consti- 
tute a  cause  of  action.  The  grounds  of  this 
objection,  as  stated  in  the  defendant's  brid, 
are  as  follows:  "It  does  not  all^e  the  au- 
thority of  any  agent  of  the  defendant  to  in- 
vite the  plaintiff  upon  its  turntable,  or  any 
facts  which  craistitute  such  express  invita- 
tion. It  does  not  allege  the  characteristic 
cither  of  location  or  construction  of  the  ta- 
ble, which  of  themselveB  render  the  table  an 
invitation  to  the  danger."  The  prtiti<»  )■ 
too  long  to  set  out  at  length.  •  We  think  it 
will  suffice  to  say  that  the  all^ations  in 
these  respects  are  that  the  plaintiff  was  in- 
duced by  other  small  children,  with  the 
knowledge  and  consent  of  the  defendant,  ibi 
agents  and  servants,  and  by  the  invitation 
ot  the  defendant,  to  come  to  and  about  the 
turntable.  On  the  face  of  the  petition,  thi^ 
is  an  allegation  of  an  invitation  by  the  de- 
fendant. If  the  plaintiff  were  invited  by 
the  defendant,  he  was  invited  by  some  agent 
of  the  defendant  having  authority  in  tbs 
premises.  The  allegation  in  that  n^rd  is 
suffici^it.  It  is  true  the  facts  ctKistituting 
such  invitation  are  not  set  forth,  nor  do  we 
deem  it  necessary  that  they  should  be  for 
the  purposes  of  the  objection  under  consid- 
eration, which  was  first  made  by  an  objec- 
tion to  the  introduction  of  any  testimony, 
on  tbe  ground  that  the  facta  stated  in  ue 
petition  did   not  constitute  a  cause  of  *«- 

The  question  to  which  counsel  have  di- 
rected the  greater  portion  of  their  argu- 
ments is  whetber  the  facts  in  this  case  are 
sufficient  to  snstain  the  verdict.  On  this 
question  we  have  been  favored  with  an  to.- 
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haustiTe  diacussiou  of  what  is  commonlf 
known  as  the  "doctrine  o(  the  Turntable 
CaBf»,"  which,  applied  to  the  facts  in  tliis 
«a.se,  would  Rustain  the  verdict  The  lead- 
ing case  in  Hnpport  of  this  doctrine  is 
SUma  Gity  A  P.  R.  Co.  v.  Stout,  17  Wall. 
867,  21  L,  ed,  745.  The  doctrine  wm  re- 
offlrmed  by  the  same  court  in  t7nto»  P.  R. 
Go.  T.  McDonald.  162  U.  8.  202,  38  L.  ed. 
434,  14  Sup.  Ct.  Rep,  619,  and  wu  ezprcfia. 
Ij  approved  In'  this  court  in  Atchison  A  N. 
K.  Co.  V.  BaiUy,  11  Neb.  388,  9  N.  W.  60, 
and  waB  approved  and  allied  io  the  fol- 
lonin;;  among  other  cases:  Barrett  v. 
Southern  P.  Oo.  01  Cal.  296,  27  Pac. 
666 1  Ktffe  T.  Mihcaukee  A  8t.  P.  R.  Oo. 
21  Minn.  207,  18  Am.  Bap.  393;  Ttoiat  v. 
Winona  A  Bt.  P.  R.  Go.  ^  Minn.  164,  39 
N.  W.  402;  Katuaa  C.  R.  Co.  v.  Fiizaim- 
mon»,  22  Kan.  686,  31  Am.  Itep^203;  JZioaco 
«.  d  .Van.  Co.  V.  Bedrick,  1  Wash.  448,  23 
Pnc..l35;  SanAntonioA  A.  P.  R.  Co.  v.  Skid- 
mojB  (Tex.  Civ.  App.)  85  S.  W.  216;  Qvlf, 
C.  A  8.  F.  R.  Co.  V.  MoWhirter,  77  Trat.  366, 
14  S.  W.  25;  Barriman  y.  Pittahurgh,  C.  d 
St.  L.  R.  Oo.  46  Ohio  St.  II,  IS  N.  E.  461 ; 
Ferguson  v.  Columbus  A  R.  R.  Co.  76  Oa. 
fl37;  Nagel  v.  MistouH  P.  B.  Oo.  76  Mo, 
063.  42  Am.  Rep.  418. 

ITie  doctrine,  as  we  gather  it  from  the 
cases  cited,  ie  that  where  a  turntable  is  ho 
situated  that  its  owner  raaj  reasonably  ex- 
liect  that  children  too  young  to  appreciate 
the  d  linger  ivill  resort  to  it,  and  amuse 
themselves  by  using  it,  it  is  guilty  of  neg- 
ligence for  a  failure  to  take  reasonable  pre- 
cautiOTia  to  prevent  such  use.  It  has  not 
been  permitted  to  pass  as  law  unchallenged. 
On  the  contrary,  it  hs«  been  eipresaly  re- 
pudiated in  many  cases,  among  which  are 
the  following!  Walsh  v.  Filchburg  R.  Co. 
145  N.  Y.  301.  27  L.  R.  A.  724,  39  N.  E.  1060  ; 
DanieU  v.  J/eu)  York  A  N.  B.  R.  Co.  164 
Mass.  349,  13  L.  R.  A.  248,  23  N.  E.  283; 
Frost  V.  Eaglcm  R.  Co.  64  N.  H.  220,  9  Atl. 
700;  Delaware,  L.  A  W.  R.  Co.  v.  Reich,  61 
N.  J.  L.  63.^.  41  L.  R.  A.  831,  40  Atl.  682. 
It  has  been  criticised  in  othera.  among  which 
are  ^yon  v.  Towar,  128  Mich.  483,  6S  L. 
R.  A.  310,  87  N.  W.  644.  and  Dohbint  v. 
Mitsouri,  K.  £  T.  R.  Oo.  91  Tex.  60,  38  L. 
R.  A.  573,  41  8.  W.  62.  The  latter  case 
would  seem  to  throw  some  doubt  on  the  po- 
sition of  the  courts  of  Texas  in  regard  to 
the  doctrine  in  qucntion,  but  the  case  of  Ban 
Antonio  S  A.  P.  R.  Co.  v,  Skidmore  (Tex. 
Civ.  App.)  65  B.  W.  215,  appears  to  be  the 
latest  expresxion  of  the  court  on  the  ques- 

The  defendant  itmists  that  the  doctrine  is 
unsound,  and  a^ks  tliat  it  be  repudinted  by 
the  court,  and  that  the  case  of  AtDJiison  it 
N.  R.  Co.  T.  Bailey.  II  Neb.  336,  9  N.  W, 
60,  be  overrtiled.  The  argument  in  this  be- 
half r«?atB  on  the  proposition  that  the  owner 
of  dangerous  prpmises  owes  no  active  duty 
to  trefpasaing  children.  The  assumption 
that  the  plaintiff  was  a  trespasser  might 
well  be  questioned.  The  right  of  way  was 
his  home  and  playground;  it  was  where  his 
father  performed  his  daily  labors;  it  was 
used  as  a  path  and  for  other  purposes  by 
SO  L.  R.  A. 


the  family.  But,  as  the  duty  of  the  owner 
of  diingerous  premlBes  to  infant  trespassera 
is  raised  b^  otner  assignments,  it  will  short- 
en this  opinion  to  allow  the  assumption  to 
pess  unchHllenged.  The  propoBitian  is  not 
universally  true,  as  is  clearly  shown,  we 
think,  by  Sedgwick,  J.,  in  Tueker  v.  Draper, 
""  Neb.  66,  64  L.  R.  A.  321,  88  N.  W.  917, 


active  duty  to  a  trcepasaer 
upon  his  premises.  If  a  man  wilfully  lies 
down  upon  a  railroad  track,  the  engineer 
must  not  Ti'antonly  run  his  engine  over  him. 
One  may  not  set  a  snare  or  spring  gun  for 
treapassers,  and,  knowing  tha.t  some  stran- 
go'  nad  placed  the  snare  or  spring  gun,  if 
he  wont^mly  allows  it  to  remain  he  will  be 
reapoDsibln  for  the  oonsequences.  A  well 
may  be  so  contrived  as  to  act  as  ft  danger- 
ous trap,  and  one  who  allows  it  ao  to  re- 
nmin  upon  his  premises  will,  under  some 
circumstances,  be  liable.  If  adulte,or  chil- 
dren of  such  age  as  to  ordinarily  be  capable 
of  discerning  and  avoiding  danger,  are  in- 
jured while  trespassing  upon  the  premisen 
of  another,  they  may  be  without  remedy, 
while  under  similar  circumstances  children 
of  three  or  four  years  of  age  would  be  pro- 
tected. If  I  know  that  there  is  an  open  well 
upon  my  premises,  and  know  that  children 
of  such  tender  years  as  to  have  no  notion  of 
their  danger  are  continually  playing  around 
it,  and  1  can  obviate  the  aanger  with  very 
little  trouble  to  myself,  and  without  Injur- 
ing the  premises  or  int«rferiug  with  my  own 
free  use  thei'eof,  I  owe  an  active  duty  to 
those  children;  and,  if  I  n^lect  that  duty, 
and  they  tall  into  the  well  aad  are  killed, 
it  is  through  my  negligence.  I  cannot  u^e 
their  negligence  as  a  defense,  even  though  I 
have  never  invited  or  encouraged  them,  ex- 

eressly  or  impliedly,  to  go  upon  the  prem- 
ies." 

The  language  amounts  to  a  mfflrmance 
of  the  doctrine  of  the  turntable  cases,  and, 
to  our  minds,  miggeata  the  true  principle 
upon  which  cases  of  this  character  rest; 
that  Is,  that  where  the  owner  of  dangerous 
premises  knows,  or  has  good  reason  to  be- 
lieve, that  children  so  young  as  to  be  Igno- 
rant  of  the  danger  will  resort  to  such  prem- 
iaen,  he  is  bound  to  take  euch  precautions  to 
keep  Uiem  from  snch  premises,  or  to  pro- 
tect them  from  injuries  likely  to  result  from 
the  dangerous  condition  of  the  premiseH 
while  there,  as  a  man  of  ordinary  care  and 
(Rudence,  under  like  circumstances,  would 
take.  At  first  sight,  it  would  seem  that  the 
principle,  thus  stated,  is  too  broad,  and  t^at 
ita  application  would  impose  unreasonable 
burdens  on  o\Tner8,  and  intolerable  restric- 
tions on  the  use  and  enjoyment  of  property. 
But  it  muiit  be  kept  in  mind  that  it  r^ 
quires  nothing  of  the  owner  that  a  man  of 
ordinary  care  and  prudence  would  not  do 
of  his  own  volition,  under  like  eircum- 
aUnces.  Such  a  man  would  not  willingly 
take  up  unreasonnble  burdens,  nor  vex  him- 
self with  intolerable  restrictions. 

It  ia  true,  as  said  in  Loowiis  v.  Terry,  17 
Wend.  497.  31  Am.  Dec.  306,  "  the  business 
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of  life  niut  go  forward;"  the  mcaju  by 
which  it  ii  Miried  forward  cannot  be  ren 
dered  abaolutelj  safe.  Ordinarilj,  it  can  bo 
beat  uari'ieil  forward  by  the  unrestricted  use 
of  private  property  by  tiie  owner ;  therefore 
the  law  favors  such  use  to  the  fullest  extent 
ooniiaUvt  with  the  main  purpose  for  which, 
from  a  social  standpoint,  such  buBinces  is 
CMTied  forward,  namely,  the  puhlio  good. 
Hence,  in  order  to  determine  tiie  extent  to 
which  auch  use  may  be  enjoyed,  its  bearing 
on  auch  main  purpoae  must  be  taken  into 
account,  and  a  balance  struck  between  its 
advantages  and  disadvantaj^.  If,  on  the 
whole,  such  UBS  defeats,  rather  than  pro- 
motes, tiie  main  purpose,  it  should  not  be 
permitted;  on  the  other  hand,  if  the  re- 
strictions proposed  would  ao  operate,  they 
■hould  not  be  imposed.  The  buaineea  of  life 
ia  better  carried  forward  by  the  use  of  dan- 
gerous machinery;  hence,  the  public  eood  de- 
mands its  use,  although  occasionally  auch 
use  reeulta  in  the  loss  of  life  or  limb.  It 
does  so  because  the  danger  is  insignificant, 
when  weighed  against  the  benefits  resulting 
from  the  use  of  such  tnacbineiy,  and  for 
tbe  same  reason  demands  ita  reasonable, 
moet  effective,  and  unrestricted  use,  up  to 
the  point  wh«'e  the  benefits  rei^uHing  from 
such  use  no  longer  outweigh  the  danger  to 
be  anticipated  from  it.  At  that  point  the 
public  good  demands  restrictions.  For  ex- 
ample, a  tumteble  is  a  dajigerous  oontri- 
vanee,  which  facilitates  railroading;  the  gen- 
eral benefits  resulting  from  its  use  outweigh 
the  occasional  injuries  inflicted  by  it;  hence 
the  public  good  demands  its  use.  We  may 
conceive  of  menns  by  which  it  might  be  ren- 
dered absolutely  safe,  but  such  means  would 
so  interfere  with  ite  beneficial  use  that  the 
danger  to  be  anticipated  would  not  justify 
their  adoption;  therefore  the  public  good 
demands  its  ufe  without  them.  But  the 
danger  incident  to  its  use  may  be  leasened 
by  tiie  use  of  a  lock  which  would  prevent 
children,  attracted  to  it,  from  moving  it; 
the  interfprence  with  the  proper  use  of  the 
turntable  occasioned  by  the  use  of  auch  lock 
is  so  slight  that  it  is  outweighed  by  the  dan- 
ger to  be  anticipated  from  an  omission  to 
USB  it;  therefore  the  public  good,  we  think, 
demands  the  use  of  the  lock.  The  public 
good  would  not  require  the  owner  of  a  va- 
cant lot  on  which  there  ia  a  pond  to  fill  up 
the  pond  or  inclose  the  lot  with  an  impas- 
sable wall  to  inxure  tbe  safety  of  children 
resorting  to  it.  because  the  burden  of  doing 
so  is  out  of  proportion  to  the  danger  to  be 
anticipated  from  leaving  it  undone.  Rich- 
ards V.  Cannell,  45  Neb.  4(17,  63  N.  W.  915. 
But  where  there  is  an  open  well  on  a  va- 
cant lot,  which  is  frequented  by  children, 
of  which  the  owner  of  the  lot  has  knowl- 
edge, ha  is  liable  for  injuries  sustained  by 
children  falling  into  the  well,  because  the 
danger  to  be  anticipated  from  the  open  well, 
under  the  cirnum stances,  outweighs  the 
•light  expense  or  inconvenience  that  would ; 
be  entailed  in  making  it  safe.  Tucker  v. , 
Draper.  02  Neb.  60,  64  L.  R.  A.  321,  SO  N. , 
W.  917.  I 

Hence,  in  all  cnses  of  this  kind,  in  the  de- 
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termtnaticHi  of  the  question  of  Dcgligenee, 
regard  must  be  had  to  the  chaiact^'  and  lo- 
cation of  the  premises,  the  purpose  for 
which  th^  are  used,  the  probsAiln;  of  in 
jury  therefrom,  the  preeautiona    


fo   J 


of  the  premises.  Tbe  nature  of  the  p 
tiona  would  depend  on  the  particular  fact 
in  each  ease.  In  some  cases  a  warning  to 
the  children  or  the  paroits  mi^t  be  sof- 
Gcient;  in  others,  more  active  meaanres 
might  be  rE<]Uired.  But  in  evmy  caae  Ih^ 
should  be  such  as  a  man  of  ordinary  care 
and  prudence  would  observe  under  like  dt- 
cumstancea.  If,  under  all  the  circum- 
stances, the  owner  omits  such  precautioni 
as  ■  man  of  ordinary  care  and  prudence, 
under  like  circnmatencea,  would  abserre,  he 
ia  guilty  of  negligence.  We  are  fully  aatij- 
fled  that  the  principle  nnder  consideration 
is  sound,  and  that  its  application  would  not 
operate  oppressively  on  the  o«ner.  We  see 
no  good  reason  for  receding  fnmi  the  posi- 
tion already  taken  by  this  court  in  casa 
of  this  character. 

The  defendant  tendered  the  following  in 
struction;  'Tbe  jury  are  instructed  that  in 
this  caae  the  plaintiff  claims,  in  substance. 
that  the  railroad  ctmipany  was  negligent  in 
the  manner  in  which  it  kept  and  u^  thf^ 
turntable  by  which  the  plaintiff  was  in 
jured,  and  that  the  turntable  in  question 
was  a  machine  that  was  naturally  enticin-i 
to  children,  and  that  children  were  tnnptnl 
to  play  on  and  about  this  turntable.  On 
this  point  the  court  instructe  you  that  the 
1a.w  IS  that  the  railroad  company  has  the 
right  to  tbe  exclusive  uae  of  ita  own  ground-i 
and  turntable  and  other  machinery,  tiie 
same  as  any  other  person  has  the  exclusivs 
right  and  use  of  his  own  property  and  prem 
ises.  end  that  the  company  was  under  no  ob- 
ligations to  keep  ite  turntable  in  such  a 
condition  that  it  would  be  safe  and  conven- 


that  the  defendant  was  under  no  obtigatioi 
to  keep  a  watehman  at  and  about  said  turn- 
table for  the  purpose  of  excluding  children 
therefrom;  that  the  ccanpany  was  only  re- 
quired to  exercise  reaaonable  care  in  the 
E lacing  and  using  of  said  turntable,  and 
ave  the  same  fitted  with  such  apidiance^ 
as  would  make  it  reasonably  safe  and  eon 
vt^ient  for  tbe  purpose  for  which  it  wai 
intended."  The  court  refused  the  instruc- 
tion as  tendered,  and  modified  it  by  omit- 
ting the  concluding  clause,  and  inserting  thf 
following;  "But  the  company  waa  required 
te  exercise  reasmiable  care  ra  the  placing 
and  fastening  of  the  turntable  and  having 
the  same  fitted  with  auch  appliances  as 
would  make  it  reasonably  aafe  in  the  ritua 
tion  where  it  was  placed,  imder  the  circnin- 
stences  aa  diselosra  in  this  case." 

The  instruction  as  thus  modified  waa  giv- 
en. The  complaint  of  tho  refusal  of  the 
court  to  givp  tiie  instruction  aa  tendered  i< 
covered  by  what  has  been  said  on  the  suf- 
flcieney  of  tbe  facts  to  sustain  the  verdict. 
But  the  defendant  insists  that  the  instruo- 
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tion  as  modified  is  erroneoua,  in  that  it  sub- 
mitted to  the  jury  the  proper  construction 
tuid  locution  of  the  turntable.  Taking  the 
instruction  as  a  whole,  we  do  not  think  it 
admits  of  that  construction.  The  opening 
sentence  informs  the  jury  of  the  nature  oi 
the  pUintifTa  claim;  tliat  such  claim  is  that 
the  defendant  "was  negligent  in  the  manner 
in  which  it  kept  and  used  the  turntable  by 
which  the  plaintiff  was  injured."  In  par- 
agraph 7  of  the  instructions  the  juiy  were 
told  that  the  action  rests  on  the  allesed 
negligence  of  the  defendant  in  not  keepmg 
the  turntable  guarded,  locked,  or  properly 
fastened.  In  the  fifteenth  paragraph  tjiey 
were  told  that  the  defendant  "had  a  right 
to  have  and  use  the  turntable  in  the  carry- 
ing on  of  iii  business  as  a  railroad  com- 
pany." The  rejected  clause  of  the  instruc- 
tion under  consideration,  as  tendered  by  the 
defendant,  uses  the  word  "placing,"  the  on- 
ly word  used  in  the  substituted  clause  that 
oauld  be  construed  as  a  reference  to  the  lo- 
cation or  construction  of  the  turntable. 
From  these  considerations,  we  think  the 
clause  oomplained  of  has  no  reference  to 
the  location  nor  original  construction  of  the 
turntable,  but  refers  rather  to  the  condi- 
tion in  which  it  was  to  be  kept  or  left  when 
not  in  u«e.  Tu  the  li(,'ht  of  the  entire 
charge,  the  jury  could  hardly  have  under- 
fltood  it  to  refer  to  the  location  or  construc- 
tion of  the  tumtahle. 

Another  instruction  tendered  by  the  de- 
fendant is  as  follows;  "If  the  juiy  find 
from  the  evidence  that  the  turntable  in 
question  was  a  ponderous  and  powerful 
machine  when  set  in  motion,  and  that  ac- 
cording to  its  mechanism  it  would  turn 
CHsily,  and  when  turned,  even  for  a  small 
space,  it  would  accumulate  a  force  of  mo- 
nuntum  of  great  power ;  and  if  yon  further 
find  that  the  young  people  and  children 
meddling  with  said  tumtanle  at  the  time  of 
the  injury  complained  of  worked  upon  the 
levers  of  said  machine  back  and  forth 
through  the  email  space  in  which  the  turn- 
table could  be  moved,  even  when  the  fas- 
t«nings  were  in  proper  place  and  held  the 
machine;  and  that  by  the  motion  and  mo- 
mentum of  the  machine  set  In  motion  by  the 
young  people  at  the  levers  the  fastenings  be- 
came loosened  so  as  to  permit  the  tumtahle 
to  go  around, — then  you  are  instructed  that 
under  this  stato  of  facta  the  plaintifif  could 
not  recover,  and  vour  verdict  should  be  for 
the  defendant."  It  was  refused,  and  its  re- 
fusal is  now  assigned  as  error.  The  in- 
struction entirely  omits  the  question  of  due 
care.  Th^'e  was  evidraice  to  the  effect  that 
the  lock  used  for  the  tumtahle  was  little, 
if  any,  obstacle  to  the  use  of  the  turntable 
by  children,  because  one  of  the  staples  was 
loosci  and  could  be  easily  removed.  The  in- 
struction, it  given,  would  have  justified  a 
finding  tt!  dua  care,  however  carelessly  the 
turntable  was  fastened.  That  would  have 
been  erroneous.  The  instruction,  in  our 
opinion,  weib  properly  refused. 

The  court  on  its  own  motion  gave  the  fol- 
lowing instruction  as  part  of  the  charge  to 
the  jury:  "But  if  you  find,  from  a  pre- 
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ponderance  of  the  evidence,  that  the  tum- 
tahle in  question  was  a  dangerous  machino, 
and  the  defendants  did  know,  or  had  reason 
to  believe  under  the  circumstances  of  the 
case,  the  children  of  the  place  would  reaort 
to  the  turntable  to  play,  and  that  if  they 
did  they  would  or  might  be  injured,  then,  if 
they  took  no  raenns  to  keep  the  children 
away,  and  no  means  to  prevent  accident, 
this  would  be  evidence  of  ni^ligence,  and 
would  be  answerable  for  damages  caused 
thereby  to  the  children  of  tender  years,  and 
who  did  not  possess  sufficient  knowledge  or 
understanding  to  know  the  danger  or  dan' 
gerous  character  of  such  turntable.  How- 
ever, the  defendants  are  not  insurers  of  the 
limbs  of  those,  whether  adults  or  children, 
who  may  resort  to  their  erouiids,  and  there 
are  many  injuries  continually  happening 
which  involve  no  pecuniary  liability  to  any- 
one." The  defendant  contends  thot  there  la 
no  evidence  to  support  the  hypothesis  that 
the  defendant  took  no  means  to  keep  tho 
children  away,  and  no  njcnna  to  prevent  the 
accident  The  evidence  of  at  least  one  of 
the  children  who  was  present  at  the  time, 
and  who  assisted  in  revolving  tho  turntable, 
at  the  time,  is  to  the  effect  that  it  was  not 
locked,  but  yielded  at  once  to  their  efforts 
to  move  it.  There  is  other  evidence  to  the 
same  effect.  Anoth«-  witness  testifies  th.at 
it  was  never  locked.  As  to  the  means  taken 
to  keep  the  children  from  the  turntable, 
a  considerable  portion  of  the  testimony  of- 
fered on  belialf  of  the  plaintiff  tends  to  show 
that  no  such  means  were  taken.  The  de- 
fendant contends  that  the  location  of  the 
turntable,  at  a  distance  from  the  lotvn,  was, 
in  itself,  a  means  of  protection.  Tint  the  in- 
structimi  has  reference  to  circumstances  as 
they  existed  at  the  time  of  tho  accident. 
The  locatim  of  the  turntable,  as  a  means  Ot 
protection,  is  important  only  as  tending  to 
show  the  improbability  of  children  resorting 
to  it,  and  that  the  defendant  could  not  rea- 
sonably be  expected  to  anticipate  that  they 
would  do  so.  It  becomes  immaterial  whan, 
according  to  the  hypothesis,  the  defendant 
knew,  or  had  good  reason  to  believe,  that 
children  would  resort  to  the  turntable  and 
be  injured  by  it.  The  instruction,  we  think, 
finds  ample  basis  in  the  evidence. 

Another  criticism  urged  against  this  in- 
struction is  that  it  involves  Uie  province  ol 
the  juiy,  in  that  it  charges  that  if  the  de- 
fendant under  the  circumstances  stated, 
took  no  means  to  keep  the  children  away, 
and  no  mettns  to  prevent  the  accident,  it 
would  be  answerable  in  damafjes.  The  de- 
fendant insists  that  the  question  of  negli- 
gence was  one  for  the  jury,  and  that  it  was 
not  within  the  province  of  the  court  to  say, 
in  effect,  that  a  certain  state  of  facts  consti- 
tuted negligence.  We  are  inclined  to  think 
this  criticism  is  just.  From  the  wording 
of  the  instruction,  the  jury  could  hard^ 
draw  any  oth^  conclusion  than  that,  if  they 
found  the  facts  specifically  stated  therein, 
the  verdict  should  he  for  the  plaintiff;  in 
other  words,  that  such  facts  were  to  be  con- 
sidered by  them,  not  only  as  evidence  of 
n^ligence,  but    as    nt^Iigence   per  «e.    It 
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bag  been  repeQtnlly  lield  by  this  court  that 
it  is  erruiipous  to  siii;;le  out  and  state  k 
grou^  of  facts,  and  inform  the  jury  that  if 
Buch  fa^ti)  are  found  it  establishes  the  ex- 
istence of  negligence.  The  question  of  neg- 
ligence is  seUiom  one  of  law,  and  the  facta 
enumerated  in  the  instruction  should  have 
i>een  considered  by  the  juiy  aa  evidraice  of 
negligence,  to  be  considered  in  the  li^t  of 
«II  the  other  facte  and  circumstances  shoivn 
in  evidence.  To  thus  single  out  and  state  a 
group  of  facts  has  been  held  by  this  court 
to  amount  to  an  improper  comment  on  ques- 
tioiiH  of  faet  by  the  court.  We  think  the  in- 
struction was  erroneous,  and  that  the  fol- 
lowing cases  support  that  riew:  Missouri 
P.  R.  Co.  V.  BaicT,  37  Neb.  235,  SB  N.  W. 
913;  Omaha  A  R.  Vallev  R.  Co.  v.  iforfran, 
40  Neb.  004,  56  N.  W.  81;  Chicago,  B.  A  Q. 
R.  Co.  V.  Olenon,  40  Neb.  889,  59  N.  W. 
364;  Cttlbcrtson  T.  Bolliday,  60  Neb.  229, 
80  N.  W.  863. 

The  nineteenth  and  twentieth  paragraphH 
of  the  charge  to  the  jury  related  to  the 
measure  of  damages,  and  are  as  follows: 

"(19)  The  jury  are  instructed  if  from  the 
evidence  in  the  case,  and  under  the  in- 
structions of  the  court,  the  jury  shall  find 
the  issues  for  the  plaintiff,  and  that  the 
plnintifT  has  sustained  damages,  as  charged 
ID  the  declaration,  then,  to  enable  the  jury 
to  eatinuite  the  amount  of  such  damages,  it 
!■  not  necessary  that  any  witness  Aiould 
have  expressed  an  opinion  as  to  the  amount 
of  such  damage,  but  the  jury  may  them- 
selves make  such  estimate  from  the  facte 
and  circumstances  in  proof,  and  by  consid- 
ering them  in  connection  with  their  own 
knowledge,  observation,  and  experience  in 
the  business  alTnire  of  life. 

"(20)  The  jury  are  instructed  that  if,  on 
the  evidence  in  the  case  and  under  the  in- 
Btructions  of  the  court,  they  find  the  issue 
in  favor  of  the  plaintifT,  and  that  the  plain- 
tilT  has  suHtained  damages,  as  charged  in  the 
petition,  then  in  assessing  such  damages 
they  nhould  take  into  consideration  the  age, 


his  mental  anguish  ajid  bodily  pain,  if  any 
has  been  shown,  and  whether  or  not  the  in- 
jury to  the  plaintiff  is  permanent.  You 
should  take  all  these  elements  into  consid- 
eration, and  allow  him  such  a  sum  as  will 
be  fair  and  just  compensation  for  the  inju- 
ries fuateined,  not  exceeding  the  sum  of 
(26,000.  But  you  cannot  allow  him  exem- 
plary damages;  that  is,  damages  by  way  of 
punishment  of  the  defendants." 

One  objection  urged  against  these  instruc- 
tions is  that  the  jury  were  requir^  to  con- 
sider the  fscts  and  circumstances  in  evi- 
dence "in  connection  with  their  own  knowl- 
edge, observation,  and  experience  in  the 
business  affairs  of  life."  It  is  not  only 
proper,  but  necessary,  that,  in  arriving  at 
k  verdict,  the  jury  should  make  use  of  such 
knowledge  as  thty  pOHsess  in  common  with 
other  men.  Eut  the  instruction  Imposes  no 
such  limitation.  We  think  the  jury  might 
have  fairly  inferred  from  it  that  they  were 
required  to  bring  to  bear  any  special  knowl- 
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e<lge  which  thef  niight  have  on  the  subject, 
or  the  result  of  their  observations  and  eoc- 
perience  in  like  cases,  which  would  be  mani- 
fefitly  improper. 

Another  objection  to  the  instructions  in 
this  behalf  is  that  the  jury  were  required  to 
take  into  account  the  plaintifTs  inability  to 
labor  as  an  element  of  damage.  The  de- 
fendant insists  that,  as  the  plaintiff  ia  a 
minor,  in  the  custody  of  his  father,  who  in 
charged  with  bis  support  and  entitled  to  his 
eamiugs  during  minority,  his  inability  to 
labor  during  his  minority  ia  not  a  proper 
element  of  damage  in  this  case.  The  caso 
of  Oulf,  0.  A  8.  F.  R.  Co.  v.  Jokmmn,  91 
Tex.  689,  44  S.  W.  1067,  waa  an  action  for 
personoJ  injurise  to  an  infant,  and  an  in- 
struction not  different  in  principle  from 
those  complained  of  was  held  reversible  er- 
ror for  the  reasons  now  urged  by  the  de- 
ftndant.  The  same  principle  wss  involved 
in  an  instruction  considered  in  Decker  v. 
McBorlt}/,  HI  Wis.  91,  88  N.  W.  664.  Tbe 
instruction  was  condemned. 

A  further  objection  is  urged  against  theso 
instructions,  snd  that  is  that  they  instruct 
the  jury  that  the  damages  shall  not  exce«l 
£26,000,  The  defendant  insisU  that  an  in, 
timation  was  thereby  conveyed  to  the  jury 
that  they  night  allow  that  sum,  and  that 
such  intimation  was  prejudicial  to  the  de- 
fendant. No  authority  ia  cited  in  support 
of  this  objection,  nor  are  we  aware  that  any 
exists.  It  is  not  unusual  for  courts  to  in- 
struct the  jury  as  to  the  limit  of  damages 
allowable  under  the  pleadings  in  the  case. 
As  a  matter  of  practice,  we  believe  It  should 
be  omitted.  If  the  damages  awarded  «t- 
ceed  the  amount  allowable,  the  remedy  ia 
simple.  Wp  believe  that  most  lawyers  will 
agree  with  us  that  the  intimation  conveyed 
to  the  jury  by  such  a  statement  is  danger- 
ous to  the  defendant.  We  do  not  go  to  the 
extent  of  saying  that  it  would  constitute  re- 
versible error,  but  we  believe  the  practice 
should  be  discountenanced. 

In  the  course  of  the  trial  the  court  per- 
mitted the  plaintiff  to  introduce  in  eridenoo 
a  certain  printed  rule  of  the  defendant  which 

firovided  that  turntables  should  be  kept 
ocked  when  not  in  use,  and  that  it  was  tho 
duty  of  Bgents  at  the  stations  where  there 
was  no  engine-house  foreman  to  see  that 
such  turntables  were  locked  after  being 
used.  Parol  testimony  was  admitted  to  the 
some  effect.  It  also  admitted  evidence  to 
the  effect  that,  immediately  after  the  acci- 
dent, the  station  agent  went  to  the  turn- 
table and  locked  it.  The  defendant  insists 
that  the  admission  of  this  evidence  was  er- 
ror. We  do  not  think  so.  It  was  neces- 
sary to  bring  home  to  the  defendant  knowl- 
edi^  that  children  were  likely  to  resort  to 
the  turntable.  There  is  evidesice  tending  to 
show  that  both  employees  mentioned  in  the 
rule  introduced  in  evidence  had  knowledge 
of  such  fact,  and  the  rule,  taken  in  connec 
tion  with  the  evidence  to  their  relations  to 
the  defendant,  tends  to  bring  such  knowl- 
edge home  to  the  defendant.  That  tbe  agent 
locked  the  turntable  immediately  after  the 
accident,  bad  a  bearing  mt  ths  questic»  of 
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Another  witaesa  waa  pennitted  to  twlifj 
that  li«  went  to  the  turntable  after  the  ac- 
cident, on  the  Bdine  day,  and  found  the  table 
unlocked.  The  defendant  mgues  tha,t  it  was 
not  admissible  to  show  the  condition  of  the 
table  after  the  accident  occurred.  This  evi- 
deoce,  we  thinli,  is  also  admisaible,  aa  tend- 
ing to  show  that  the  children  found  the 
turntable  unlocked   before  the  accident  oe- 

Objection  is  also  made  to  the  admisaion 
(rf  evidence  of  teatimony  to  the  effect  that 
the  roadmaeter,  or  division  aiqierintendeut, 
which  one  ia  not  at*ted,  was  at  the  turn- 
table after  the  accident,  how  long  after  dom 
not  appear.  The  objection  of  this  evidence 
i>  not  clear,  nor  ore  we  able  to  aee  how  it 
had  any  influence  on  the  Terdiot  one  way 
another.  The  objection  that  it  was  iinic_ 
terial  appears  to  be  well  founded,  but  we 
cannot  aee  that  its  admisakoi  would  consti- 
Uite  reversible  error. 

The  defendant  complaina  of  the  admission 
of  testimony  to  the  effect  that  the  atatioa 
agent  on  the  day  of  the  accident  met  the 
eliildren,  who  were  playing  with  the  push 
car,  rode  a  ahort  distance  on  the  push  car, 
luid  said  nothing  to  the  chUdren  about  play- 
ing with  it.  The  ground  of  thia  complaint 
appears  to  be  that  playing  with  the  push 
car,  whca  the  ag^at  saw  them  and  took  part 
in  the  aport,  and  playing  on  the  turntable, 
somo  600  yards  dist«nt,  were  indqiendent 
transactianH,  and  the  agent  could  mt  rea- 
Bonably  anticipate  that  they  would  go  to  the 
turntable  front  the  place  he  left  them,  and 
therefore  was  not  required  to  warn  them  of 
its  danger.  It  seema  to  ua  that  tJie  station 
grounds  as  a  whole  were  dangeroua  prem- 
ises, especially  for  ehildrm  of  that  age. 
The  turntable  was  only  one  of  its  many  dan- 
gers. The  evidence  objected  to,  it  seema 
to  us,  waa  competent  to  ahow  that  the  de- 
fendant had  knowledge  that  children  fre- 
imented  theue  dangerous  premises,  and  that 
they  did  so  with  its  knowledge  and  consent. 
We  think  there  was  no  error  in  the  admis- 
sion of  this  testimony. 

Certain  impeaching  questiona  were  ad- 
dressed to  one  of  the  defendant's  witnesses 
which  were  objected  to  by  the  defendant  on 
the  )^ound,  among  others,  that  no  founda- 
tion had  been  laid.  Before  the  questions 
were  asked,  the  defendant's  attention  was 
directed  to  the  time  and  place  where  the 
eontraJictory  statemmts  were  made,  and  to 
the  persons  in  whose  presence  they  were 
made.  Taken  in  connection  with  his  testi- 
mony on  direct  examination,  the  witness 
could  not  fail  to  understand  to  what  the 
questions  related.  We  think  the  founda- 
tion was  sufficient,  and  that  .his  answers, 
some  of  them  showing  that  he  had  made 
contradictory  statements,  were  properly  ad- 

We  recommend  that  the  judgment  of  the 
district  court  be  reversed,  and  the  causa  te- 
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AmM  and  Dnfie,  CO.,  concur. 

Per  OnrlKmi 

For  the  reasons  stated  in  the  forc^ing 
opinion,  the  judgment  of  the  Distrioi  Court 
is  reversed,  and  the  cause  ramanded  tor 
further  proceedings  according  to  law.  * 


John  SCHEVE  e 


..Neb... 


'1.  CxferolsCB  by-  a  teacher  !■  k  pablle 
■cboo)  IB  a  •ehool  bulldlnv.  In  school 
hours,  and  In  tlie  preaenca  of  the  pupils,  con- 
sEstlng  of  the  reading  of  passages  from  the 
BIblR,  and  In  the  singing  of  songs  and  hrmna, 
and  olTerlag  prayer  lo  tbe  Delly,  In  accord- 
ance witb  Che  dootrlnes,  beliefs,  cnstoma,  or 
QSages  of  sectarian  churches  or  religious  or- 
ganliatlons,  are  fw^ldden  b;  the  Conatitatlon 
o(  tbia  aUte. 

Oh  Reliearing- 

tSL  The  rlarbt  ot  all  peraona  to  ivarablp 
AlmlBtatr  God  according  (o  the  dictates  of 
their  own  consciences  la  declared  by  the  Con- 
stltntlon  of  this  state  to  be  a  natural  and  tn- 
deteaslblc  rlgbt. 

There  Is  notblaB-  !■  tbe  C^ulltmtlBa 
or  lawn  of  tblB  Btate,  nor  In  tbe  hlstorr 
of  oar  people,  np^  which  to  cronnd  a  claim 
tbaC  It  la  the  dnCy  ot  government  to  teach  re- 
ligion. 

4.  The  whole  dstr  of  the  atale  with  re- 
spect to  religion  la  "to  protect  everr  religions 
ttenomlnBtlon  In  the  peaceable  enjoyment  of 
Its  own  mode  of  public  worship." 

B.  BBforeed  atteBdasoe  BpoB  rellKteoB 
servlcra  Is  forbidden  by  the  Constltntlcm. 
aiid  pupils  In  »  pabllc  Bcbool  cannot  b«  ra- 
qutred.  either  to  attend  such  aervlcei,  or  to 


Jolu 


I   then 


eral  aathorlty  over  his  puplla,  bis  requesCa 
are  practlcallT  comiasnds. 

T.  It  la  ImmBterlal  nhelhep  the  objeo- 
llOB  of  B  parent  to  hli  children  attending 
aad  participating  In  a  religious  service  con- 
ducted by  a  teacher  In  tbe  schoolroom  during 
school  boors  is  reBsonable  or  unreasooable. 
The  right  to  be  nnreaaonablc  In  such  uiBtters 
Is  guaranteed  by  the  Constitution. 

fl.  Tbe  Ibit  does  not  forbid  the  aae  of 
the  Bible  Id  tbe  public  schools;  It  Is  not 
prcatrlba  either  by  tbe  Constitntlou  or  the 
sututes ;  and  the  courts  have  no  right  to  de- 
clare Its  use  to  be  unlawlul  beciase  It  Is  pos- 
sible or  probable  that  thuse  wbo  are  priylleged 
to  use  It  will  misuse  tbe  privilege  by  attempt- 
ing to  propagate  their  own  pecullsr  tbeotogl- 
CBl  or  ecclesiastical  views  and  opinions, 

0.     The    polBt    where    the    gobMb    may 


Htate  ea  ret.  Weiss  v.  District  Board  (Wla.I 
R.  A.   S30,   and  PfelfTer  v.  Detroit  Bd.  ol  B 

Mich.)  42  L.  B.  A.  03S. 
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ricktrnllr  Interfere  to  prercnt  the  aae  ol 
tbe  Rlbte  Id  a  public  uhoDl  li  whera  legltl- 
mate  use  bag  descnetated  Into  abuie. — nbere 
a  teacher  eitifilofed  to  give  aetuliir  Inatnictloti 
haa  vEolated  the  Conatltutlon  bj  becoming  a 
■ectarlan  propacondlit. 
10.  Wketker  It  In  pradent  or  pDlltlc  to 
permit  Bible  veAdlna;  In  the  public 
■chooli  ia  a  qnestlou  tar  the  achoot  author- 
Itlsa.  but  whether  the  ptactlcs  ol  Bible  read- 
ing hia  takcD  the  tonn  of  aectarlna  iDatroc- 
tloQ  la  a  fjuesUiui  for  the  courta  to  datennlne 


(October  9,  1902.) 


EUKOR  to  the  District  Court  for  Gage 
County  to  reviuw  u  judgment  denying 
a  TTl'it  of  mandamus  to  compel  the  dlscou- 
tinuanoe  of  religious  and  sectaJ'iai)  exercises 
in  a  public  Ecliool.    Iteversed. 

The  fActa  nre  stated  in  the  opinions, 

ilcasrg.  RIAftrd  S.  Hortoa  and  Fraak- 
Un  J.  arisen,  for  plaintifT  in  error: 

The  red:ding  of  the  Bible  in  the  public 
schools  is  simply  a  relic  of  the  early  dtya, 
which  we  have  outgrown. 

No  sectarian  insti'uction  shall  be  allowed 
in  any  school  or  institution  supported  in 
wlmlc  or  in  part  by  the  public  funds  set 
apart  for  oduetttional  purposes. 

Neb.  Const,  art.  8,  |  11. 

Tile  court  will  take  judicial  notice  that 
the  world  id  divided  into  a  large  number  of 
sects  having  tenets  peculiar  to  each. 

mate  ex  ret.  Weien  v.  Dittrict  Board,  76 
Wis.  177,  7  li.  R.  A.  330,  44  N.  W.  907. 

The  re^ilar  reading  of  the  King  James 
version  of  the  Bible,  singing  religioua  songs, 
and  offering  prayara  in  the  schools  consti- 
tute "  Boctarian  instruction "  within  tlie 
meaning  of  tbc  Constitution. 

Slate  tie  rel.   Xevada  Orphan  Atylm 
IfaUock,  10  Nev.  385;  2  Jefferson's  Works, 
p.  239. 

All  persons  huva  a  natural  and  indefeasi- 
ble ri^t  to  worship  Almighty  Qod  aocord- 
ing  to  the  dictates  of  their  own  oonsciences. 

Neb.  Const,  art.  1,  i  4. 

Men  of  every  creed  and  men  of  no  creed 
have  equaJ  rights. 

Cooler,  Const.  Lim.  Sth  ed.  chap.  13; 
Hloom  V.  Jlieharda  2  Ohio  St.  3S7;  Pom. 
Municipal  Law.  292. 

The  Constitutiona  establish,  not  religious 
toleration  merely,  but  religious  equality. 

CooJcy,  Const.  Lim.  6th  ed.  p.  672. 

To  compel  a  man  to  furnish  contributions 
of  money  for  the  propagation  of  opinions 
which  he  disbelieves  and  abhors  ia  sinful 
and  tyrannical. 

2  Jefferson's  Works,  p.  238;  Cineinnati 
ltd  fif  Edu.  V.  Minor,  23  Ohio  St.  2H,  13 
Am.  Hep.  233;  1  Madison's  Works,  pp.  163, 
1(14:  3  Madison's  Works,  p.  307 ;  7  Franli- 
lin's  Works,  p.  138;  i'»  parte  fiewman,  9 
Cal.  502;  Spencer  v.  Joint  Sahool  Diet,  So. 
n,  1.1  Kan.  259. 
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The  use  of  a  public  school  baildii^  for 
religious  purposes  is  illegal,  and  can  ba  |>ra- 
vented  upon  the  application  of  an  objemng 
taxpayer, 

Bpencor  v.  Joint  School  Di*t.  So.  6,  16 
Knn.  269;  Sco/ield  v.  Eighth  School  Diat. 
27  Conn,  499;  School  Diat.  No.  8  v.  Antold, 
21  Wis.  658;  Slate  em  rel.  Waist  v.  Ditlrict 
Hoard,  70  Wis.  177,  7  L.  R.  A.  330,  44  N.  W. 
987 ;  Dorton  v.  HiKin,  67  Mo.  801 ;  Weir  v. 
Day,  3d  Ohio  St.  143. 

The  fact  of  diversity,  between  people  ot 
different  religious  beliefs  is  decisive  in  tho 
matter.  Tliia  court  has  no  eocleeiastical 
jurisdiction,  and  cannot  pass  upon  the  rea- 
■lonableuess  or  materiality  of  sectarian  dif- 
ferences, or  the  merits  of  doctrinal  disputes. 

ifount  Helm  Bapligt  Chureh  y.  Jone»,  711 
Miss.  488,  30  So.  714. 

The  object  and  intent  of  onr  constitu- 
tional provision  against  sectarian  instruc- 
tion is  to  keep  our  public  schools  free  from 
religious  controreny. 

1  Bl.  Ckim.  87. 

Jfr.  E.  O.  XretalaKeT,  for  defendants  in 

Tlje  discretion  of  the  district  ocfaool  board 
will  not  be  interfered  with  by  the  court. 

A  constitutional  provision  concemiog  re- 
ligious freedom  should  be  construed  in  rela- 
tion to  the  state  of  the  law  and  custom  aa 
thev  existed  at  the  time  of  its  adoption ; 
and  the  courts  can  take  judicial  notice  of 
customs  and  usages  in  regard  to  the  use  of 
the  Bible  in  puUic  schools. 

Pfciffer  V.  Detroit  Bd.  of  Edu.  118  Mich. 
5110,  12  L.  E.  A.  536,  77  N.  W.  260. 

Tlic  Bible  is  not  a  sectarian  book. 

Stevenson  v.  Uaynen,  7  Pa.  Dist  Rep.  6S5. 

No  principle  of  constitutional  law  la  vio- 
lated when  thanksgiving  or  fast  days  are 
appointed,  when  oh^lains  are  designated 
for  the  army  and  navy,  when  legislative  sea- 
sions  are  opened  with  prayer  or  the  read- 
ing of  the  Scriptures,  or  when  religioua 
trsching  ia  encouraged  by  the  general  ex- 
emption of  t^e  houses  of  religious  wordiip 
from  taxation  for  the  support  of  the  gov- 
ernment. 

Cooley,  Const.  Lim.  p.  470. 

A  requirement  that  tlie  Protestant  or  any 
other  version  of  the  Bible  be  read  in  ta« 
public  schools,  and  impositioD  of  penally  or 
of  expulsion  in  case  of  refusal,  are  not  in 
violation  of  either  the  letter  or  the  spirit 
of  the  (Constitution. 

Donahoe  v.  Richards,  38  Me.  379,  01  Am. 
Dec.  2S0;  Ferriter  v.  Tyler,  48  Vt  444,  21 
Am.  Rep.  133;  MiUarAt.  Board  of  Edu.  121 
111.  297,  10  N.  E.  669;  Spiller  T.  Wobum, 
12  Allen,  127;  Com.  t.  Cooite  (Mass.)  7  Am. 
L.  Reg.  417 ;  ifoors  t.  Monroe,  04  Iowa,  367, 
52  Am,  Rep.  444,  20  N.  W.  476;  Burke, 
Public  Schools,  pp.  103-105. 

The  executive  departjoent  of  the  state  of 
Nebraska  has  constantly  held  through  the 
depn.rtment  of  public  instruction  that  the 
Bible  may  be  read  and  the  Lord's  prayer  re- 
peated in  tlie  public  schools  of  the  state  of 
Nebraska. 

Ad  interpretation  of  the  school  laws  by 
the  gentlemen    whose   especial   du^   it   Is, 


Bixn  M  rel.  Fbeeius  r.  Sohetc 


under  the  lura  aiid  the  Conatitution  at  Ne- 
bt-BBlca,  to  BUperiDtend  tl^  public  schools  of 
the  state  will  Dot  be  Mt  aside  by  this  court 
except  for  the  profoundeat  reasona. 

Davia  t.  Boget,  60  Iowa,  11;  Sioholi  t. 
School  Direofors,  93  111.  01,  34  Ant.  Bep. 
100. 

llie  state  of  Nebndca  recognizeB  the 
ChriHtJan  Sabbath,  and  pimiahes  blaaphem)'. 

State  V.  O'aourk,  30  Neb.  614,  17  L.  R.  A. 
B30,  S3  N.  W.  601. 

This  is  a  Chrietlan  people  and  nation. 


Gil. 

On  motion  for  rehearing. 

The  word  "  aectarian "  meant,  in  1876, 
when  the  Constitutioa  was  adopted,  what  it 
mrana  to-daf.  It  had  no  refereoce  to  the 
Jtible  whatever,  and  did  not  intend  to  ex- 
clude It  from  ijie  public  schools  as  being  a 
sects  rinn  book. 

Btote  ea  rel.  Davis  t.  Bacon,  0  Neb.  E97 ; 
Slate  ea  rel,  Jime*  v,  LancaBter  Coxmty,  6 
Neb.  i'SZ;  Oaklay  v.  Aapinuall,  3  K.  Y.  668. 

To  ascertain  the  meaning  of  the  Constitu- 
tion, it  will  be  necessary  to  paj*  some  atten- 
tion to  the  source  of  that  proTision. 

Btwirt  V.  Laird,  1  Cranch,  290,  300,  2  L. 
ed.  lis,  118;  Martin  t.  Hunter,  1  Wheat. 
304,  4  L.  ed.  07;  Ooh^H  t.  Virginia,  0 
Whest.  204,  41S-421,  5  L.  ed.  257,  2B4,  296; 
Coolcf.  Const.  Lim.  p.  07. 

The  interpretation  by  the  court  of  the  con- 
stitiitional  provisions  quoted  ia  in  direct  op- 
position to  the  settled  principle  of  "  con- 
temporary construction." 

At  the  time  of  the  adoption  of  the  Con- 
stitution, the  generaJ,  if  not  the  universal, 
eentiment  in  Ajiterica,  was  that  Christianity 
ought  to  receive  encouragement  from  the- 
fltate  so  far  as  was  not  incompatible  with 
the  private  rights  of  conscience  and  the  free- 
dom of  religious  worship.  The  real  object 
was  not  to  countenance,  much  less  to  advo- 
cate, Mohammedaniain  or  Judaism  or  inft- 
delity,  by  pro^ttrating  Christianity,  but  to 
exclude  all  rivairy  among  Christian  aects, 
and  to  prevent  any  national  ecclesiastical  es- 
tablishment which  should  give  to  &  hier- 
archy the  ezclusiva  patronage  of  the  na- 
tional government. 

Z  Story,  Conat.  IS  1874,  IS77,  pp.  609, 
600. 

The  members  of  tie  convention  who 
framed  the  Constitution,  and  Uie  people  who 
ratified  it,  never  intended  to  give  the  pro- 
vision quoted  a  meaning  or  an  interpreta- 
tion diuerent  from  that  given  to  the  cor- 
responding constitutional  provisions  In 
thirty-six  other  states  in  whi^h  the  leading 
of  the  Bible  in  the  publie  achoola  is  held 
to  be  constitutional. 

A  construction  of  the  Constitution,  if 
nearly  contemporaneous  with  its  adoption, 
and  followed  and  acquiesced  in  for  a  long 
period  of  yeajs  afterwaj-da,  is  never  to  be 
lightlv  diaregorded,  and  is  often  conclusive. 

Sutherland,   SUt.   Conatr.    307;    Endtich, 
Interpretation    of    Statutes,    3S7 ;     Sedgw. 
Stat.  &  Const.  Iaw,  562;  State  est  rel.  Boma 
V.  Holcomb,  46  Neb.  88,  64  N.  W.  437. 
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True  practical  construction  will  be  noth- 
ing less  than  the  continued  application  <rf 
sound  contemporary  construction. 

1  Stoiy,  Const.  9  408,  p.  301;  Martin  v. 
Hunter.  1  Wheat.  351,  4  L.  ed.  100;  Stuart 
v.  Laird,  1  Cranch,  ZB9.  2  L.  ed.  116. 

The  American  Constitutions  contain  no 
proviaiona  which  prohibit  the  authorities 
from  such  recognition  of  a  euperintending 
Providence  in  public  transactJoDS  and  exer- 
cises OS  the  general  religious  sentiment  of 
mankind  insfiires,  and  as  seenu  meet  and 
proper  in  finite  and  dependent  beings. 

Cooley,  Const,  IJm.  pp.  470,  471. 

UesKra.  Jotaa  H.  lindale  and  T.  J. 
MaJioney,  amid  ouria. 

Awes,  C,  Sled  the  following  opinion; 

Section  4  of  article  1  of  the  Constitution 
of  this  state  is  as  follows:  "All  persona 
have  a  natural  and  indefeauble  right  to 
worship  Almighty  God  according  to  the  dic- 
tates of  tlieir  own  conaeiencea.  No  person 
shall  be  compelled  to  attend,  erect,  or  sup- 
port any"  place  of  worship  against  his  con- 
sent, and  no  preference  shall  be  given  by  law 
to  any  religious  society,  nor  shall  any  in- 
terference with  the  rights  of  conscience  be 
permitted."  Section  11  of  article  8  of  the 
Constitution  reads  as  follows:  "No  sec- 
tarian instruction  shoJl  be  allowed  in  any 
school  or  institution  supported,  in  whole  or 
in  part,  by  the  public  funds  set  apart  for 
educational  purposes."  Daniel  Freeman  is 
a.  resident  taxpayer  and  a  patron  of  the  pub- 
tic  school  in  school  district  No.  21  in  Gage 
county.  He  applied  for  and  obtained  an  ^- 
ternatiie  writ  of  mandamus  running  to  the 
school  (ward  of  said  diatrict,  alleging  that 
against  liia  protest,  and  in  disregard  of  hia 
objections,  and  in  opposition  to  hid  demands, 
the  board  permitted  a  teacher  employed  by 
them  in  said  school  to  engoge  da,ily,  in 
school  hours,  in  the  public  school  building 
in  said  district,  and  in  the  presence  of  the 
pupils,  in  certain  religious  and  sectarian  ex- 
ercises, consisting  of  the  reading  of  passages 
of  her  own  selection  from  a  book  commonly 
Icnown  as  "  King  James'  Vertnon  or  Traus- 
latjon  of  the  Bible,"  and  in  singing  certain 
religious  and  sectarian  songs,  and  in  offer- 
ing prayer  to  tba  Deity  aocording  to  the 
customs  and  usages  of  the  so-called  "  Ortho- 
dox Evangelical  Churches  "  of  this  country, 
and  in  accordanee  witJi  the  belief  and  prac- 
tices of  such  churches,  the  pupils  joining 
in  the  singing  of  such  songs  or  hymns.  T%e 
return  to  the  writ  admitted  the  foregoing 
recited  facts,  except  that  it  denied  that  the 
exercises  complained  of  were  sectarian ;  but 
the  teacher,  who  was  produced  as  a  witness, 
admitted  that  she  regarded  them  as  consti- 
tuting a  religious  worship,  and  that  she  con- 
duct^ them  solely  for  that  reason,  '™ 
they  are  correctly  so  described  Oiera  c 
no  doubt.  Protestant  sects  who  maintain, 
nn  a  part  of  their  ritual  and  discipline, 
stated  weekly  meetings,  in  wMch  the  exer- 
cises consist  largely  of  prayers  and  aongs 
and  the  reailing  or  repetition  of  soripturaJ 
passages,  would,  no  doubt,  vehemently  dis- 
sent from  the  proposition  that  si 
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arc  not  davotloiuil,  or  not  Id  an  exalted  de- 
cree worsliipful,  or  not  intended  for  re- 
ligioua  edifI<^ion  or  instruction.  Tliat  thej 
pooseaa  all  tbeoB  features  is  a  tact  of  such 
imiveiBal  and  familiar  knowledge  that  the 
oourts  will  take  Judicial  notice  of  it  without 
formal  proof.  That  euch  exerciaes  are  also 
sectarian  in  their  character  is  not  less  free 
from  doubt.  For  more  than  three  centuriea 
it  lias  bi'cn  Uie  boast  and  exultation  of  the 
Protcstauts  and  a  cohiplaiat  and  grievance 
of  tlie  Roman  Catholics  that  the  various 
translations  of  tlie  Bible,  especially  of  the 
New  Testament,  into  the  vernacular  of  dif- 
ferent peoples,  have  been  the  chief  contro- 
versinl  weapons  of  tlie  former  ajid  the  prin- 
cipal cause  of  tlie  undoing  of  the  latter. 
For  making  of  such  translations  Widcliffe, 
Luther.  Tyudale,  and  others  have  been  com- 
mended and  glorified  by  one  party,  and  de- 
nounce! and  anathematized  dv  the  other. 
Hooks  containing  Huch  translations  have 
been  committed  to  tlie  flaroes  as  bereticoJ, 
and  their  translators,  printers,  publishers, 
and  distributors  persecuted,  imprisoned,  tor- 
tured, and  put  to  death  for  participating  in 
tlicir  production  and  distribution.  The  sev- 
eral popular  versions  diHer  in  «ome  particu- 
lars from  each  other,  and  all  differ  from  the 
CatJiolic  canon,  both  in  rendition  of  passages 
from  which  sectarian  doctrines  are  derived 
t^  eonstrnction  and  in  the  number  of  books 
ov  gospels  constituting  what  is  regarded  as 
the  written  record  of  Divine  revelation.  In 
addition  to  this,  there  are  persons  who  are 
ronvinccil,  upon  grounds  satisfactory  to 
them,  tliat  considerable  parts  of  the  writ- 
ings ncc^ted  by  all  Protestant  deumnina- 
tions  are  not  authentic,  while  devout  He- 
brewH  niaintnin  that  the  New  Testament  it- 
nelf  is  not  entitled  to  a  place  in  the  true 
Hible.  TlteSB  diverse  opinions  have  given 
rise  to  a  great  number  of  religious  sects  or 
denominaUona.  To  some  of  these  aecta  the 
reading  in  public  of  any  portion  of  any  ver- 
sion of  the  Scriptures  unaccompanied  by  au- 
thoritative comment  or  explanation,  or  the 
reading  of  it  privately  by  persona  not  com- 
missioned by  the  church  to  do  so,  is  objec- 
tionable, and  an  offense  to  their  religious 
feelings;  to  some  the  utterance  of  public 
prayer,  except  recitations  from  Scripture,  is 
a  vain  and  wicked  act;  and  to  some  the 
songH  and  hymns  of  praise  in  which  others 
engage  are  a  stumLling  block  and  an  offense. 
We  do  not  think  it  wise  or  neuessKry  (o  pro- 
long a  discussion  of  what  appears  to  us  an 
almost  self-evident  fact, — that  exercises  such 
OS  are  complained  of  by  the  relator  in  this 
case  both  constitute  religious  worship  and 
are  sectarian  in  their  character,  within  the 
meaning  of  the  Constitution.  Nor  do  we  feel 
indined  to  make  what  might  be  looked  upoii 
aa  a  spurious  exhibition  of  learning  by  quot- 
ing at  length  from  the  many  judicial  de- 
cisions and  utterances  of  eminent  men  in 
this  countiy  concerning  the  subject,  Per- 
haps the  case  most  nearly  in  point,  becaus;* 
of  similarity  both  of  facts  involved  and  of 
constitutional  enactments  construed  to  those 
in  the  ctse  at  bar,  ia  State  ct  rcl.  Weita  v. 
DialtKt  Hoard,  76  Wis.  177,  7  L.  R.  A.  330, 
an  I,.  11.  A. 


44  N.  W.  ee7.  There  are  tliree  separate  asd 
concurring  opinions  in  this  case  by  three  of 
the  eoiinent  judges  of  that  court.  The  dia 
cnsdion  includes  a  thorough  review  of  both 
the  legal  principles  invol^  and  of  the  hia- 
toricol  aspects  of  the  controversy,  and,  for 
the  most  part,  and  in  essential  particulars, 
voices  our  own  viewa.  We  think  it,  there- 
fore, sufficient  tor  our  purpose  to  direct  at- 
tentlon  to  that  authority. 

But  there  is  another  matter  deserving  of 
consideration  in  this  connection.  SecuUr 
education  ot  children  within  prescribed  agw 
is,  by  a  statute  of  this  state,  made  compul- 
sory'. Punctuality  and  regularity  of  attend- 
ance at  the  time  fized  for  the  IJeglnning  of 
and  throughout  the  dail^  sessiona  of  a  dis- 
trict school  are  of  first  importance,  both  w 
measures  of  discipline  and  for  the  develop 
ment  of  a  trait,  or  the  formation  of  a  babit, 
of  extreme  importance  to  tJie  students  bl 
after  life.  Veiy  justly,  and  almost,  if  not 
quite,  neeesRarity,  pupils  are  required  to  con- 
form to  these  regulations,  or  incur  tlte  pen- 
alty of  loss  of  rank  In  deportment  and 
scholarship.  Unless  opinions  of  universal 
acceptance  In  this  country  since  the  founda- 
tion of  our  government  are  at  fault,  it  is  a 
p<dicy  of  tlH  highest  importanoe  that  the 
public  scdiools  should  be  the  piincipal  in* 
stnunents  and  sources  of  popular  educatioi. 
because  they  exert,  more  than  any  other  in- 
stitution, an  influence  promotive  of  hrano- 
gcneitf  among  a  citizenship  drawn  from  all 
quarters  of  the  globe.  But  if  the  system  ot 
compulsory  education  is  persevered  in,  and 
religions  worship  or  sectarian  instruction  in 
the  public  schools  ia  at  the  same  time  per- 
mitted, parents  will  be  compelled  to  eipoae 
their  children  to  what  they  deem  spiritual 
contamination,  or  else,  while  bearing  their 
share  ot  the  burden  for  the  aupport  of  pob- 
lie  education,  provide  the  means  from  their 
own  pockets  for  the  training  of  their  off- 
spring elsewhere.  It  might  be  reosoDaUy 
apprehended  that  such  a  practice,  besides 
being  unjust  and  oppressive  to  the  penons 
immediately  concerned,  would,  bj  its  tend- 
ettaj  to  the  multiplication  of  parochial  and 
sectarian  schools,  tend  forcibly  to  the  de- 
struction of  one  of  the  most  important,  i' 
not  indispensable,  foundation  stones  of  our 
form  ot  government.  It  will  be  an  evil  day 
when  ajiytbing  happens  to  lower  the  publie 
schools  in  popular  esteem,  or  to  discourse 
attendance  upon  them  by  diildren  of  an]' 

The  district  court,  without  consideration 
of  the  merita  of  the  controversy,  adjudged  a 
dianiisBol  of  the  suit  upon  the  ground  that 
the  practices  complained  of  were  so  far 
within  the  discretion  of  the  district  board  tf 
not  to  be  subject  to  control  by  mandamus. 
In  that  opinion  we  were  — or  at  lesat  the 
writer  was  —  at  first  inclined  to  concur. 
More  mature  reflection  lias,  however,  con 
vinced  us  that  this  view  is  erroneous.  The 
admin iEttration  of  the  public  funds  for  edu- 
cational purposes  ia  intrusted  solely  to  Uie« 
lioards.  and  the  nature  of  their  office,  "'e 
think,  especially  enjoins  upon  them  the  duly 
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of  aedug  to  it  tJiat  the  oonstitutional  pro- 
hibition  is  observed. 

It  may  be  unneccsEaiy  to  remark  that 
neither  the  writer  cor  the  court  is  intended 
to  be  oorainitted  to  any  view  of  any  of  the 
matters  of  theological  or  eiegetical  contro- 
vert touched  upon  in  the  foregoing  discus- 
Aion.  All  th&t  ia  intended  to  be  said  is  that 
euch  matters,  being  the  subjects  of  sectarian 
dilTerenees,  are  excluded  t^  the  express 
words  of  the  Constitution  from  being  taught, 
or  in  any  decree  countenanced,  in  educa- 
tional inatitutions  maintained  to  any  extent 
l^  the  public  funds.  It  is  the  function  of 
the  court  to  expound,  not  religious  creeds  or 
writings,  but  tne  Constitution  and  laws  of 
the  state. 

We  are  of  Opinion  that  the  return  does 
not  state  fads  sufScient  to  constitute  a  de- 
lanse  to  the  alternative  writ,  and  it  ia  rec- 
ommended that  the  judgment  of  the  district 
court  be  reversed,  and  that  »  peremptory 
writ  as  prayed  issue  from  this  court  to  the 
respondents  and  thair  successors  in  ofBc& 

JUItert  and  VvM»,  CC.,  concur. 


For  the  reasons  stated  in  the  for«^ing 
oiiinion,  it  it  ordered  that  the  judgment  of 
the  Dintriot  Court  le  reverted,  and  that  a 
peremptmy  writ  as  prayed  issue  from  this 
court  to  the  respondents  and  their 


Sedirvleki  J.,  concurring: 
I  concur  in  the  conoluuon  readied  by  the 
eonunissioners  solely  on  the  ground  that  the 


Holeomb,  J.,  concurring  specially : 
I  concur  in  the  forc^ing  opinion  in  so  far 
as  it  is  held  therein  that  Uie  exercises  which 
it  In  sought  to  have  eliminated  as  conducted 
in  the  dintrict  school  in  which  respondents 
ore  school  ofliccrs  violate  the  constitutional 
provision  declaring  that  no  seciorian  in- 
struction sbaJI  be  allowed  in  the  public 
schools.  As  to  the  views  apparently  enter- 
tained and  held  to  in  the  opinion,  to  the  ef- 
fect that  the  exercises  complained  of  consti- 
tute thereby  the  schoolhouse  a.  place  of  wor- 
ship within  the  meaning  and  control^  to  the 
section  of  the  ConatituUon  wherein  it  is  or- 
dered '"no  person  shall  be  compelled  to  at- 
tend, erect,  or  support  any  place  of  worship 
against  his  consent,"  I  do  not  agree.  In  my 
judgment,  such  an  interpretation  is  not  jus- 
tifi^  by  any  sound  rule  of  construction  as 
to  the  meaning  of  the  provision  quoted, 
ifoore  V.  Monroe,  04  Iowa,  367,  62  Am.  Rep. 
444,  20  N.  W.  475;  Pfeiffer  v.  Detroit  Bd.  of 
Edu.  118  Mich.  500,  42  L.  R.  A.  ESS,  77  N. 
W.  250.  If  the  riews  therein  expressed  are 
sound,  then  it  would  seem  that  it  is  in  the 
power  of  any  taxpayer  to  prevent  religious 
exercises  In  any  of  the  penal,  reformatory, 
or  eleemo^nsry  institutions  in  the  state, 
and  to  close  the  doors  of  the  state  capitol  to 
the  chaplains  of  both  branches  of  the  legis- 
£0  L.  B.  A. 


lature.  Provisions  in  substance.  If  not  in 
the  exact  language  of  our  Constitution,  re- 
lating to  frcKlom  of  religious  woiiiliip  and 
exemption  from  involuntary  support  of  any 
place  of  worship,  aj^  found  in  very  many 
of  the  ConsUtutions  of  the  different  states  of 
the  Union.  With  the  excepUon  of  the  ease 
from  Wisconsin  cited  in  the  opinion,  I  know 
of  no  authority  holding  to  the  view  that  ex- 
ercises in  the  public  bqjiooIs  or  other  seculai' 
institutions  of  the  nature  and  character 
sboivn  to  have  been  enguged  in  in  the  cnae  at 
bar  would  constitute  Uie  place  where  held  a 
place  of  worsliip  within  Uie  meaning  of  the 
fundamental  law.  Says  Judge  Cooley,  who, 
ns  an  author  in  this  hnuich  of  jurisprudence, 
ranks  highest:  "The  Americajl  ConsUtu- 
tions  coiitsin  no  provisions  which  prohibit 
the  authorities  from  such  solemn  recognition 
of  a  superintending  Providence  in  public 
transactions  and  exercises  as  the  general  re- 
ligious sentiment  of  mankind  inspires,  and 
as  seems  meet  and  proper  in  finite  and  de- 
pendent beings.  Whatever  may  be  the 
shades  of  religious  belief,  all  must  acknowl- 
edge the  Htjiess  of  recognizing  in  important 
human  affairs  the  superintending  care  and 
control  of  the  great  Governor  of  the  uni- 
verse, and  of  acknowledging  with  thanksgiv- 
ing His  boundless  favors,  or  bowing  in  con- 
trition when  visited  with  the  penalties  of 
His  broken  laws.  No  principle  of  constitu- 
tional law  is  violated  when  thanksgiving  or 
fasit  days  are  appointed,  when  chaptaios  arc 
designated  for  the  army  and  navy,  when 
legislative  sessions  are  opened  with  prayer 
or  the  reading  of  the  Scriptures,  or  wh^t  re- 
ligious teaching  is  encouraged  by  a  general 
exemption  of  the  houses  of  religious  worship 
from  taxation  for  the  support  of  state  gov- 
ernment." Cooley,  Const.  Lim.  6th  ed.  p. 
5S2.  Nor  do  I  wish  to  be  understood  as 
holding  to  the  view  that  it  is  not  within 
the  discretionary  power  of  the  authorities  of 
school  districts  to  sanction,  if  deemed  wise, 
under  proper  restrictions,  the  reading  of  the 
Bible,  or  portions  thereof,  or  readings  there- 
from, in  Uie  public  schools,  ne  Bible  itself 
is  not  a  sectaiian  book,  and  it  is  an  errone- 
ous conception  to  so  regard  it>  Altogether 
aside  from  its  theolo^cal  aspects,  the  Bible 
has  a  historical  and  litei'ary  value  surpassed 
1^  no  secular  writings.  Its  moral  teachings 
and  precepts  are  of  the  purest  and  highest, 
and  appeal  to  the  noUeet  impulses  of  man- 
kind, as  no  other  literary  production  ever 
has.  Can  anyone  successfully  contend,  in 
the  light  of  the  contemporaneous  histoiy  of 
the  times,  that  the  constitutional  framers 
and  the  people  who  adopted  that  instrument 
intended  to  altogether  exclude  the  Bible 
from  the  schools!  If  auch  had  been  the  in- 
tention, would  not  the  members  of  the  con- 
vention have  expressed  themselves  in  such 
language  as  could  not  be  misunderstood  I 
A  constitutional  prorision  concerning  relig- 
ious freedom  should,  it  ia  said,  be  construed 
in  relation  to  the  state  of  tlie  law  and  cus- 
tom as  they  existed  at  the  time  of  its  adop- 
tion, and  the  courts  can  take  judicial  notice 
of  customs  and  usages  in  regard  to  the  use 
of  the  Bible  in  tlte  public  schools.     Pfeiffer 
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V.  Detroit  Bd.  of  Edu.  118  Mich.  Seo,  42  L. 
R.  A,  636,  77  N.  W.  250.  The  proviMons  of 
Ui«  Conatitution  on  tlie  subject  of  nectarian 
iDrtraction  in  the  public  schools  should  be 
construed  eo  as  bi  give  to  them  the  scope 
and  effect  intended  hj  its  tnuners  and  the 
people   who   adopted    it.      This    ia    accom- 

Sli^ed  by  firmljr  'excluding  therefrom  all 
>mis  of  instrtiction  calculated  to  establish 
And  confirm  in  the  minds  of  students  those 
theological  doctrines  HJid  beliefs  which  are 
peculiar  to  sonic  only  ol  the  different  relig 


huided  down  the  following  resi 

This  case  was  decided  at  tne  last  term, 
and  is  now  before  ue  on  motion  for  a  rehear- 
ing. In  the  brief  filed  in  support  of  the  mo- 
tion, the  diittinguisbed  counael  for  respond- 
ents has  with  considerable  ardor  attacked, 
not  only  the  decision,  but  what  he  supposes 
to  be  its  implications,  llie  qucBtions  dis- 
caued  are  important,  and  they  bave  received 
(ftir  most  serious  consideration.  We  have 
afraiii  with  great  coxa  gone  over  the  argu- 
iDents  of  counsel,  and  have  again  critically 
examined  all  of  the  adjudged  cases  beaming 
directly  or  indirecUy  upon  the  points  in  oon- 
troversy.  The  decision  of  the  aupreme  court 
of  Michigan — a  decision  rendered  by  a  di- 
vided bench — may,  perhaps,  tie  regarded  aa 
an  authority  in  favor  of  one  of  the  positions 
for  which  reBpondents  contend,  but  opposed 
to  that  case  are  the  unanimous  judgments  of 
the  highest  courts  of  Ohio  and  Wisconsin. 
Other  cases  cited  in  the  briefs  are  tiased  up- 
on constitiitionaJ  provisions  essentially  dif- 
ferent from  ours,  and  are  therefore  entitled 
to  but  little  weight  aa  precedents.  The  fact 
that  there  have  )>een  Bible  reading  and  re- 
ligioiiH  exercises  in  many  of  the  public 
•clioola  ever  eioce  the  present  Constitution 
was  adopted  ia  cited  aa  evidence  of  a  con- 
temporaneoas  and  practical  construction  in 
favor  of  the  practice;  but,  in  our  opinion,  it 
ia  rather  to  be  regarded  as  evidence  of  the 
temperate  and  tolerant  spirit  of  our  people, 
of  the  waning  influence  of  doctrinal  differen- 
ces, and  of  a  dealer  and  more  general  per- 
ception of  the  cardinal  truth  that,  after  all, 
Christianity  ia  greater  than  creed.  It  has 
been  the  policy  of  some  rulers  (as,  for  in- 
atances,  (Chorine  d'  Medici)  to  strengthen 
the  throne  by  dividing  the  people;  but  in 
this  country  it  has  been  the  constant  policy 
of  government  to  unite  the  people,  to  bring 
them  closer  and  closer  together,  to  dissipate 
race  and  religious  prejudices,  and  to  fuse 
their  sentimenta  and  aspirations.  One  of 
the  meajis  to  accomplish  this  end  was  to 
f^re  all  religious  sects  and  systems  a  free 
field  and  no  favors.  So  far  as  religion  is 
concerned,  the  laities  /aire  theory  of  govern- 
ment has  been  given  the  widest  possible 
scope.  The  su^estion  that  it  is  the  duty  of 
government  to  teach  reli^on  has  no  basis 
whatever  in  the  Constitution  or  laws  of  this 
state,  nor  in  the  history  of  our  people.  The 
tesdiing  of  religion  would  mean  teaching 
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the  syittnn  of  faith  and  worship  of  MM  or 
more  of  the  religious  sects.  It  would  ncaa 
sectarianism  in  the  public  schools,  aid  to 
put  sectarianism  into  the  echools  would,  ac- 
cording to  the  opinion  prevailing  when  the 
Constitution  nas  ratified,  be  to  put  vmoo 
into  the  body  politic.  In  g  4  of  Um  Bill  (d 
Rights  we  find  this  language:  "Religioo, 
morality,  and  knowledge,  however,  being  et- 
sential  to  good  government^  it  shall  be  tlw 
duty  of  the  legi^uture  to  pass  suitable  liwa 
to  protect  every  religious  deoominatioa  in 
the  peaceable  enjoyment  of  its  own  mode  ol 
public  worship,  and  to  encourage  scbooU 
and  the  meajis  of  instruction."  There  is  no 
uncertainty  as  to  the  mesning  of  tliii 
clause;  there  is  no  room  for  construction; 
and  where,  aa  Judge  Cooley  has  said,  the 
meaning  of  an  instrument  is  plainly  dfr 
clnred  by  the  instrument  itself,  courts  an 
not  at  liberty  to  search  elsewhere.  The  dnt; 
of  the  state  with  respect  to  religion— it* 
whole  duty — is  "to  protect  every  religious 
denomination  in  the  peaceable  enjoyment  ol 
its  own  mode  of  public  worship."  ThisdutT 
is  not  due  alone  to  the  different  denomin* 
tioDs  of  the  ChrisUan  religion,  but  is  due  to 
every  religious  body,  organization,  or  socie- 
ty whose  members  are  accustomed  to  come 
tether  for  the  purpose  of  worshiping  (he 
Supreme  Being.  The  framers  of  the  Consti- 
tution, after  expressing  their  gratitude  to 
Almighty  God  for  freedom,  declared  that  tbt 
right  of  all  persons  to  worship  according  (o 
the  dictates  of  their  own  consciences  is  > 
natural  and  indete&sibla  right.  This  right 
of  the  relator  has  been  infringed.  Without 
his  consent  and  over  his  prote^  his  children 
have  been  compelled  to  attend  Divine  wor- 
ship, and  to  participate  in  it  Tbej  bsve 
been  obliged  to  give  homage  to  Ood,  not  ac- 
cording to  the  dictates  of  their  own  conscien- 
ces Of  the  consciences  of  their  parents,  but 
according  to  the  dictates  of  the  consdente  of 
the  teaclier.  Undoubtedly  the  teacher  is  s 
sincere  and  well-meaning  young  woman,  ani 
was  actuated  by  the  purest  and  best  no- 
tivea:  but,  in  discharging  what  she  conceived 
to  be  an  imperative  duty  to  her  Creator,  »li» 
violated  a  nght  secured  to  the  relator  by  tb» 
supreme  law  of  the  state.  The  r^ulir 
morning  exercises  of  the  school  consisted  of 
ft  formal  or  improvised  prayer,  followed  bj 
the  singing  of  gospel  hymns,  such  as  "Jeens, 
Lover  of  my  Soul,"  and  "When  He  Comett 
In  these  exercises  the  pupils  were  compelled 
to  join,  and  it  was  their  custom,  when 
prayer  was  offered,  to  rise  from  their  mat* 
and  stand  in  on  attitude  of  reverence. 

It  ia  BiJd  that  the  relatw's  children  mtt 
subjected  to  no  compulsion,  but  that  is  not 
true.  It  was  not  only  their  right  to  attend 
the  school,  but,  under  the  statute  (Comp. 
Stat,  leoi,  chap.  79,  i  1,  subdiv.  16),  it  «u 
their  duty  to  attend  that  school,  or  lonie 
other.  As  the  morning  exerrises  were  wo- 
ducted  during  school  hours,  it  is  difficult  to 
see  how  th^  could  attend  the  school  with- 
out attending  worship.  But  in  our  "«' 
they  were  not  only  compelled  to  attend  wor- 
ship, but  to  participat*  in  it.  The  BChool 
beic^  Id  sesalon,  the  right  to  command  *•■ 
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vested  In  U)e  teacher,  and  the  duty  of  obe- 
dience imposed  upon  the  pupils.  Under 
such  ci  rcuDiatiuiceB  a  request  and  k  com- 
mand have  till!  same  meaning.  A  request 
from  ouB  in  authority  is  understood  to  be  a 
mere  euphemism.  It  is  in  fact  a  command 
in  an  InolfenHive  form.  The  teacher,  in  de- 
scribing her  manner  of  conducting  the  exer- 
cisee,  cays  that  afterreading  from  the  Bible 
she  "called  upon"  the  pupila  to  rise,  and 
that  she  "hod  them  rise  from  their  seats  and 
stand"  while  she  offered  prayer.  When  we 
talci>  into  account  the  fact  that  she  was  deal- 
ing with  children,  it  can  hardly  he  douhted 
that  any  pupils  who  joined  unwillingly  in 
the  esercidCB  joined  under  compulsion. 
Whether  Ur.  Freeman  waa  reasonable  or  un- 
reasonabls  in  objecting  to  his  children  ac- 
tively or  passively  participating  in  the  um- 
ple  icliinoua  service  conducted  by  tlie  teach- 
er ia  altogetlier  immaterial.  Some  men  al- 
Yfuyt  have  been  unreasonable  in  such  mat- 
tere,  and  their  right  to  continue  to  be  un- 
leaaonahie  is  guaranteed  l^  the  Constitu- 
tion, and  characterized  as  a  natural  and  in- 
defeasitde  right.  The  privilege  of  choosing 
when,  where,  and  how  he  shall  worship  is 
given  unconditionally  to  every  one.  He 
may  freely  choose  his  own  pr>iyers,  songs, 
and  poAturcs;  and  none  of  these  may  be  law- 
fully imposed  upon  him,  either  in  the  puUic 
schools  or  elsewere,  except.  poBsibly,  in  the 
penal,  reformatory,  or  other  institutions 
whera  the  state  stasda  in  loco  parentit  to 
the  inmates. 

In  order  Ui  make  it  entirely  clear  that  the 
Bible  wa«  not  read  in  the  echool  as  mere 
literattire,  and  that  the  hymns  were  not  sung 
as  a  vocal  exercise,  and  that  the  prayers 
were  not  oFTered  for  the.saVe  of  their  reflex 
intiiieiice.  but  that  the  several  acts  were  acts 
of  religious  homage,  and  were  intended  tc 
be  (ievottoTtal,  we  quote  from  the  testimony 
ol  tbeteacberi 

Q.  Now,  yon  b»j  this  inaUer  of  reading 
the  Bible  and  sin};iiig  of  hymns  was  talked 
over  by  Mr.  Odeli  at  the  Ijme  be  employed 
youT 

A.  Yen,  sir. 

Q.  Did  you  talk  about  any  other  brancbee 
that  you  were  going  to  teach  at  that  timet 

A.  I  spoke  ahout  having  new  boolu, — 
needing  a  new  set  of  hooks. 

Q.  Why  was  it  that  you  and  he  thought  it 
proper  and  necexsary  that  these  exercises 
should  be  conducted! 

A,  One  reason  I  spoke  about  it  was  be- 
cause I  had  aaid  at  the  beginning  that  I  did 
not  care  to  take  the  contract  unless  I  liad 
the  privilege  of  having  the  exercises.  I  said 
I  was  in  favor  of  doing  all  I  could  for  the 
district,  and  waa  in  favor  of  doing  all  1 
could  to  liave  a  good  school. 

Q.  Why  did  you  think  these 
Important  1 

A.  Tliere  was  nothing,  only  I  had  always 
had  them,  and  I  knew  they  bad  done  away 
with  them. 


A.  I  think  it  ia  important  to  have  reading 
of   the   Bible  and  singing  of  songs  in  the 

Q.  And  then  you  think  that  the  way  you 
have  of  reading  the  Bible  is  very  import- 
ant! 

'a.  1  think  it  is  the  book  of  all  books. 

Q.  For  what  purpose  do  you  read  it? 

A.  For  the  benefit  of  myself  and  tbose 
with  whom  I  come  in  contact. 

0.  In  what  paiijcular  way  do  you  expect 
to  bencitt  yourself  and  the  children! 

A.  I  think  there  is  a  Higher  Being  that 
has  something  to  do  with  our  actions,  and  I 
know  in  many  instances  I  have  been  directed 
to  do  things  right,  wherein,  if  I  hadn't 
trusted  is  Him,  my  Savior,  I  would  have 
been  led  away. 

Q.  And  you  read  that  t>ook  as  religion* 
exercises  because  you  think  it  ia  important 
for  that  purpose,  oon't  youl 

A.  1  think  it  is. 

Q.  Yes;  and  you  read  it  because  you  think 
it  ia  the  word  of  God  1 

A.  Yea,  Hiri  I  do. 

Q.  And  you  believe  that  sincerelyT 

A.  Yes,  sir;  1  do. 

Q.  And  you  select  such  paxta  to  read  aa 
you  think  proper,  don't  youT 

A.  Yee,  sir;  just  as  I  think  it  would  be 
best  for  tlie  pupils  and  myself. 

0.  And  whenever  you  see  fit  to  read,  you 
readT 

Q.  And  you  read  whatever  you  see  fit  to 

A.  Yes,  Mr. 

Q.  And  did  you  read  from  the  New  I<esta- 
ment  and  tlie  Old  Testament,  both  I 

A.  Yes,  ur. 

Q.  And  why  do  you  consider  it  necessary 
to  offer  a  prayer! 

A.  I  think  we  are  Uught  to. 

Q.  Ves;  you  think  it  ia  done  aa  an  act  of 
worship, — the  whole  thingt 

A.  We  tliink  it  ia;  yes,  air. 

Q.  Intended  to  worship  God! 

A.  Yes,  SU-. 

It  is  said  by  Commissioner  Ames  that  the 
morning  exercises  conducted  by  Miss  Beech- 

er  constituted  sectarian  instruction.  This 
concluaion  Is  vigorously  assailed,  but,  in  our 
judgment,  it  is  warranted  t^  the  evidence, 
and  we  adhere  to  it.  The  decision  does  not, 
however,  go  to  the  extent  of  entirely  exclud- 
ing the  Bible  from  the  public  schools.  It 
goes  only  to  the  extent  of  denying  the  right 
to  use  it  for  the  purpose  of  imparting  shc- 
tarian  insti-uction.  The  pith  of  the  opinion 
is  in  the  syllabns,  which  oeclarea  that^'exer- 
cisoH  by  a  teacher  in  a  public  school  in  a 
achoot  building,  in  school  hours,  ajid  in  the 
prcHence  of  the  pupils,  consisting  of  the 
reading  of  passages  from  the  Bible,  and  in 
the  singing  of  songs  and  hymna,  ajid  offer- 
ing prayer  to  the  Deity,  in  accordance  with 
.  the  doctrines,  beliefs,  customs,  or  usagcH  of 
sectarian   cliurches   or   religious    organiza- 
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tioiiE,  are  forbidden  1^  the  ConstitiiUoD  of 
this  Htate."  Certainly  the  Iliad  may  be 
read  in  the  schoola  without  inculcating  a 
belief  in  tlie  Olympic  divinities,  and  the  Ko- 
ran innj  be  read  without  teaching  the  Mos- 
lem rnith.  Wbj'  m&y  not  the  Bible  also  be 
read  without  indoctrinating  children  in  the 
creed  or  dogma  of  onj  eect!  Its  contents 
are  largely  hi<itorical  and  moral.  Ita  loa- 
fjiiagc  is  unequaled  in  purity  and  elegance. 
Its  style  has  never  been  eurpaesed.  Among 
the  c]a:48ics  of  our  literature  it  standa  pre- 
eminent. It  has  been  auggeated  that  tbe 
Knglixh  Ilihle  is,  in  a  epecial  and  limited 
sense,  a  sectarian  book.  To  be  sore,  there 
are.  according  to  tbe  Catholic  claim,  vital 
points  of  difference  with  respect  to  faith  and 
inoinla  between  it  and  the  Douay  version. 
In  a  Pennsylvania  case  cited  by  counsel  for 
reapondenta,  tbe  author  of  the  opinion  Bays 
that  be  noted  over  fifty  pointa  of  difference 
between  the  two  versions, — some  of  them  im- 
portant, and  others  trivial.  These  differen- 
oee  constitute  tbe  baaia  of  aoma  of  the  pe- 
culiarities -  of  faith  and  practice  that  mo- 
tinguiah  Catholicism  from  Froteetantlsni, 
and  make  the  adherents  of  each  a  distinct 
Christiui  sect.  But  the  fact  that  the  King 
James  trajieletion  may  be  uaed  to  Inenleato 
sectarian  doctrines  oiiordB  no  presumption 
that  it  will  be  ao  used.  The  law  does  not 
forbid  the  uae  of  the  Bible  in  either  veraioh 
in  the  puhlic  ecbooli.  It  is  not  proscribed 
either  by  tbe  Constitution  or  the  atatutea, 
and  the  courts  have  no  right  to  declare  ita 
use  to  be  unlawful  because  it  ia  poeaible  or 
probable  that  those  who  are  privileged  to 
use  it  will  misuse  the  privilc^  by  attempt- 
ing to  propagate  their  own  peculiar  theolog- 
ical or  eoclesiasticai  views  and  opinions. 
The  point  where  the  eourts  m^  rightfully 
intervene,  and  where  Ihey  ahould  interrene 
without  hnsitatiiKi,  Is  when  Intimate  nse 
has  degenerated  into  abuse, — wnere  a  teach- 
er employed  to  gin  secular  instruction  has 
violated  the  Constitution  by  becoming  a  sec- 
tarian pi-opagnndist.  Th^  sectariaD  in- 
struction may  be  given  by  the  freijuent  read- 
ing, without  note  or  comment,  of  mdicioualy 
selected  passages,  is^  of  course,  obvious.  A 
modern  philosopher — peihapa  the  greatest — 
has  said  that  pendatent  iteration  is  the  moat 
effective  means  of  forcing  alien  conceptions 
upon  reluctant  minds.  Whether  it  ia  pru- 
dent or  politic  to  permit  Bible  reading  in 
the  public  schools  is  a  question  for  the 
sohool  authorities  to  determine,  hut  whether 
the  practice  of  Bible  reading  has  taken  the 
form  of  sectarian  instruotion  in  a  particular 
case  is  a  question  for  tbe  courts  to  deter- 
mine upon  evidence.  It  cannot  be  presumed 
that  the  law  bos  been  violated.  The  alleged 
violation  must  in  every  instance  be  estob- 
liahed  by  competrait  proof.     The  value  of  tbe 


neither  teachers  nor  school  boards  have  bcee 
much  inclined  to  bring  discord  into  the 
achools  for  tlie  chance  of  securing  by  indi- 
rection a  alight  sectarian  advantage.  But 
if  the  fact  were  otherwise,  it  could  not  in 
any  way  aJTect  our  conclusion.  The  seetioa 
of  the  Con.tlitution  which  provides  that  ''m 
sectarian  instruction  sliall  be  allowed  in  ai^ 
school  or  institution  supported,  in  who!c  oi 
paxt,  by  the  public  funds  set  apart  for 
educational    purposes,"   cannot,    under  any 

non  of  construction  witli  which  we  are  it- 
,.iainted,  be  held  to  mean  that  neither  tht 
fiible.  nor  any  part  of  it,  from  Genesis  to 
the  Revelation,  may  be  read  in  the  educa- 
tional institutiona  foatered  by  the  state. 
We  do  not  wi^  to  be  understood  as  either 
countenancing  or  discountenancing  the  read- 
ing of  the  Bible  In  tbe  publio  schools.  Even 
where  it  is  an  irritant  element,  the  questioe 
whether  its  Ultimate  use  shall  be  continued 
or  discontinued  Is  an  administrative,  and 
luA  »  judicial,  question.  It  belongs  to  the 
school  authoritiM,  not  to  the  courts. 

^e  motion  for  a  rehearing  is  overruled, 
and  tbe  judgment  henetofors  leodsred  is  sd- 
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edge  and  social  levelera  is  well  understood 
and  Justly  appreciated,  and  there  is  little 
likelihood  that  the  people  will  ever  permit 
their  usefulness  to  be  impaired  by  sectarian 
controversies.  When  we  consider  that  this 
is  the  first  case  of  its  kind  ever  presented  to 
this  court  for  decision,  we  feel  assured  that 
60L.B.  A. 


1.  !■  tk«  >feBeaea  •[  B»«elal  olreeH- 
ataarea,  la  order  to  koM  tfe*  drawer 

liable  on  bla  check  It  most  be  presented  aot 
later  than  tbe  day  toUowini  Its  recellit, 
when  the  pajee  receives  It  In  the  plte*  Id 
which  the  bant  on  which  tt  Is  drawn  ti  lo- 
cated. 

L  That  «he  ekeek  la  draws  •■  a  kaak 
la  m  eltr  where  tke  colleetloa  of  s«eh  peper 
Is  made  tbroogh  s  eleorlnc  honae,  and  thi 
cheA  was  received  after  banking  honra,  doM 
not  relieve  the  pajM  ot  the  neeeasi^  of  pie- 
senttng  It  tbe  fallowing  day. 
On  BMhtarlmg. 

I.  It  la  tke  datr  •<  tke  kalder  af  a 
etkrek.  If  he  tecelves  it  alter  banklns  hoan. 
to  present  It  darlni  banklns  hours  of  tlw 
next  daj  If  tbe  bank  la  located  In  the  same 
town  :  II  not,  theo  to  forward  it  by  mall  the 
Bsitday. 


(D«^embar  4,   IDOl.) 


■Reedootes  br  Albsbt,  C. 

Sots. — A  a "  to  effect  of  delay  la  presfSl 
check  ta  release  tbe  maker  tn  case  drawee  nV 
aeqnently  becomes  iDsolveot,  see  also,  la  this 
series.  Anderaou  T.  OtII  (Ud.)  25  L.  B.  A.  200: 
Anderson  v.  Bodfers  (Ean.)  37  L.  a.  A.  SU: 
Hamlin  t.  Slmpsoa  (Ia.)  44  L.  B.  A.  8PT. 

As  to  effect  on  drawer's  llabllltr  of  delay  In 
prewotlns  ^leck  where  dnwee  remains  aolTeat. 
see  Bradley  v.  Andrus  (C.  C.  App.  Sd  C.)  H  L- 
iL  A.  4S2.  and  sate. 

As  to  Within  what  time  cheek  should  bs  pn- 
aented.  ses  Carroll  v.  Sweet  (N.  T.)  II  L.  B. 


IWl. 


KDHIHSnUf  T.  WwH^IiftlllTMlt^. 


EKROR  to  tbe  District  Court  for  Lwicu- 
ter  County  to  review  a  judgment  in  fa- 
vor of  plaintiffB  in  ma  acUon  brouEht  to  re- 
cover tlic  •mount  of  &  idieelc  from  &e  maker. 
Reverted. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mestra.  Xirkpatriok  A  Has«r,  for 
plftintilT  in  error: 

But  a  limited  time  ia  given  In  which  to 
make  presentment,  the  length  of  time  vai?- 
ing  with  the  persons  between  whom  the  ques- 
tion arises.  A»  between  the  drawer  and 
pajee,  where  the  pajee  receives  it  in  tlie 
same  place  in  which  the  bank  is  situated, 
tbe  payee  hv»  the  next  day  in  which  to  make 
the  presentment. 

TiedemaJi,  Com.  Paper,  |  443. 

An  agent  who  takes  tbe  check  In  payment 
of  a  debt  due  to  bis  principal  must  pissent 
it  immediately. 

Smith  T.  Millar,  43  N.  £.  171,  3  Am.  Rep. 
690;  First  Hat.  Bank  v.  Fovrth  Nat,  Bank, 
16  Uun,  332;  farteaU  v.  Curtu,  7  Bias.  tOO, 
Fed.  Chb.  No.  4,690;  Norton,  Bills  A  Notes, 
last  ed.  Hornbook  Seijes,  pp.  388-390; 
O'Brien  y.  Smith,  1  Black,  09,  100,  17  L.  ed. 
64;  Hgt-acuse,  B.  &  N.  Y.  R.  Co.  v.  CoiHna, 
3  Lana.  29;  Merohant^  Bank  v.  Bpicer,  6 
Wend.  443;  Nunnemaker  v.  iMnier,  4S 
Barb.  234;  Kelty  v.  Second  Nat.  Bank,  62 
Barb.  328 ;  Kirkpairick  v.  Puryear,  93  Tenn. 
409,  22  L.  R.  A.  766,  24  B.  W.  1130;  Smith 
T.  Jonen,  20  Wend.  192,  32  Am.  Dec.  e27 ; 
CaTToU  V.  Bineet,  128  N.  Y.  10,  13  L.  R.  A. 
43,  27  N.  B.  763;  Anderaon  v.  Bodgert,  63 
Kan.  S42,  27  L.  R.  A.  248,  36  Pac.  1007 ; 
Dan.  Neg.  In»t.  4tli  ed.  |  1390;  Randolph, 
Com.  Paper,  la^t  ed.  |  1106;  Botmea  v.  Roe, 
«2  Mich.  199,  28  N.  W.  864;  Hamilton  v. 
Winona  Bait  &  lumber  Co.  9S  Uich.  430,  S4 


BO  N.  Y.  Bupp.  082. 

The  delivery  of  the  dieck  to  an  agent,  or 
•ending  it  through  the  clearing  house,  can- 
not operate  to  CEtend  the  time  within  which 
it  mtut  be  presented. 

Mf.Mr».  Tlbbeta  Brotkera  and  Horer 
A  A»d«rs«m,  for  defendants  in  error: 

Special  circumstajices  may  excuse  delay. 

Bcroggin  v.  McClelland,  37  Neb.  644,  22 
L.  R.  A.  110,  66  N.  W.  208. 

As  to  what  is  a  reasonable  time  depends 
upon  the  facts  and  ciTcumstances  of  eooh 
particular  ease. 

first  Nat.  Bank  v.  Uiller,  87  Neb.  600,  B6 
N.  W.  1004;  Mohawk  Bank  v.  Broderiok,  13 
Wend.  133,  27  Am.  Dec.  192. 

An  between  holder  and  drawer,  tbe  rule  ia 
not  so  strict  as  between  hold«r  and  indorser. 

Re  ifroirn,  2  Story,  617,  Fed.  Ca^.  No. 
1,98d;  Marbcck  v.  Craft,  4  Duer,  129;  Mo- 
haicb  Bank  v.  Broderkk,  27  Am.  Dee.  190, 
note,  13  Wend.  133;  First  Nat.  Bamk  v.  Mil- 
ler. 37  Seb.  600,  55  N.  W.  1064. 

Much  of  the  business  in  this  era  ie  done 
by  cheeks,  and  it  would  be  impcMing  undue 


f-irit  Nat.  Bank  v.  MiUer,  37  Neb.  600,  65 
N.  W.  10C4;  Louai  v.  fom,  17i  Pa.  6S,  33 
«9  I..  B.  A. 


Albert,  C,  filed  the  following  opinion: 

On  Friday,  May  28,  18B7,  J.  E.  Edminstm 
esecutcd  end  delivered  to  Henry  Herpolshei- 
mer  and  another,  doing  business  under  the 
name  of  H.  HerpolBbeimBr  t  Co.,  his  check, 
drawn  on  the  Merchants'  Bank  of  lincoln, 
for  $200.62,  in  payment  of  an  account,  at 
their  ^lace  of  business  in  said  city.  On  the 
follawing  day  the  plaintiffs  deposited  the 
check,  with  others,  in  the  American  Ex- 
change Bank,  with  which  they  transacted 
their  banking  bu^ness.  The  Merchants' 
Bank  was  ooen  for  the  transaction  of  busi- 
ness at  the  date  of  the  delivery  of  the  check 
and  the  day  following.  The  following  Mon- 
day was  a  legal  holi^y,  and  the  nest  morn- 
ing tlie  Merchants'  Bank  failed  to  open,  aJid 
Iiaa  never  since  opened  for  the  transaction 
of  huainess,  and  passed  into  the  hands  of  the 
state  banking  board.  It  was  wholly  insol- 
vent, and  nothing  was  realized  from  its  aa- 
sets.  The  ^eck  was  never  presented.  This 
action  was  broufht  by  the  payees  against 
Uie  maker  of  Uie  <»ieck  to  recover  the 
amount  due  thereon.  A  trial  was  had  to 
the  court,  which  resulted  in  a  finding  and 
judgment  for  the  plainUSs.  Tbe  defendant 
brings  the  case  here  on  error. 

The  only  disputed  fact  in  the  ease  is 
whether  the  check  was  delivered  daring 
banking  hourn  on  the  data  of  its  delivery. 
This  question  was  submitted  to  tbe  court  on 
conflicting  evidence,  and,  the  court  having 
found  that  it  was  delivered  after  banking 
hours,  under  the  well-known  rule  of  this  . 
court,  its  finding  on  tliat  point  will  not  be 
disturbed.  Tlieretore,  for  the  purpose  of 
this  case,  we  ehall  assume,  as  one  of  the 
facto  in  the  case,  that  the  chedc  was  deliv- 
ered to  Uie  payees  after  banking  hours  on 
May  28,  1897. 

^is  leaves  but  one  queetlon  in  the  case, 
and  that  is  whether  the  failure  to  present 
the  check  for  payment  on  the  day  after  its 
receipt  relieves  tne  defendant  from  liability 
thereon.  It  will  be  oheerved  that  the  payees 
were  doing  business  and  received  tbe  check 
in  the  city  where  the  bank  on  which  it  was 
drawn  was  located.  Tbe  rule  is  that,  in  the 
absence  of  special  cjrcumstances,  in  order  to 
hold  the  drawer  liable  on  his  check,  it  roust 
bo  presented  not  later  than  the  day  follow- 
ing its  receipt,  where  tbe  payee  receives  it 
in  tbe  same  place  in  which  the  bank  on 
which  it  is  drawn  is  situated.  Tiedcman, 
Com.  Paper,  S  443,  and  the  cases  there  cited; 
Norton,  Bills  &  Notes,  Ust  ed.  388  el  teq.; 
Andergon  v.  Kod^er«,  63  Kan.  542,  27  L.  R. 
A.  248,  36  Pac.  1067;  Dan.  Neg.  Inst.  4tb 
ed.  {  1690;  Randolph,  Com.  Paper,  last  ed. 
g  1105;  Holniet  y.  RtM,  62  Mich.  199,  28  N. 
W.  804;  Qranga  v.  Reigh,  98  Wis,  GSI,  67  N. 
W.  1130;  Murphy  r.  Levy,  23  Miso.  147,  60 
N.  Y.  Supp.  682. 

Counsel  concede  this  to  be  tbe  rule,  but 
urge  that,  under  the  special  circumstances 
in  this  case,  the  plaintillB  were  not  required 
to  present  the  check  on  the  day  follawing  ito 
receipt.    The    special  circumstances   relied 


on  An  tliat  the  collectiOD  of  such  paper  in 
the  city  of  UdcoId  is  mode  through  tha 
B^ncy  of  M  clearing  house,  and  that  the 
check,  haviug  been  received  after  btmking 
houra,  could  not,  in  the  usual  oourae  of 
buainese,  pa«i  through  Uie  clearing  hoUEo 
■nd  be  preaented  for  pajment  on  the  day  fol- 
lowing itfl  receipt  by  them.  This  position  is 
BUBtained  by  two  opinions,  both  from  the 
■ajne  court,  and  delivered  bj  the  nme  judge. 
Loua  V.  Fox,  171  Pa.  68,  33  Atl.  190;  WiUU 
V.  Finley,  173  Pa.  28,  34  Atl.  213.  In  the 
opinions  referred  to,  &  departure  from  the 
settli>d  rules  of  tha  law  merchant  Is  implied- 
ly admitted.  An  attempt  to  justify  such  de- 
parture is  made  on  the  pounds  of  a  custom 
among  hanks,  and  the  impossibility,  owing 
to  llie  great  volume  of  business,  of  conform- 
ing to  the  established  rule.  The  reasouiug 
does  not  commend  itself  to  our  judgment. 
We  do  not  believe  a  party  should  be  permits 
trd  to  excuse  a  lack  of  diligence  by  showing 
that  such  tack  is  customary  among  those  en- 
gaged in  like  business  in  the  same  city,  nor 
to  plead  the  magnitude  of  hia  business  as  an 
excuite  for  a  failure  to  prosecute  it  with  dili- 
gence. The  special  circunmtanoes  that  will 
excline  delay  in  presentment  have  generally 
been  held  to  be  such  as  are  beyond  the  hold- 
er's control,  or  arise  from  some  agreement 
or  understanding  between  the  drawer  end 
some  one  or  more  of  the  other  parties  to  the 
paper.  In  Holmea  v.  Roe,  62  Mich.  199,  28 
N.  W.  8«4,  the  court  says:  "The  clearing 
house,  and  the  method  of  conducting  busi- 
ness through  it.  Ytas  no  bearing  upon  the  lia- 
bility of  the  drawer  of  the  check  which  is  al- 
leged not  to  have  been  presented  for  pay- 
ment within  the  time  allowed  by  law."  In 
i^ir«f  i:at.  Bank  t.  Miller,  37  Neb.  600,  6E 
N.  W.  10114,  this  court  says:  "No  custom 
or  usage  among  bankers,  as  to  the  manner 
of  prebenting  ordinary  checks  for  payment, 
will  relieve  Uiem  from  the  legal  duty  of  pre- 
senting such  checks  for  payment  within  a 
reasonable  time."  The  cases  just  cited,  to 
our  minds,  state  the  correct  rule.  It  follows 
that  the  failure  of  the  plaintiffs  to  present 
tbe  check  for  payment  on  the  day  following 
ita  recfipt  by  tliem  relieves  the  defendant 
from  liability  thereon,  and  that  the  judg- 
ment of  the  district  court  is  wrong,  and 
should  be  reversed. 

It  is  recommended  that  the  judgment  of 
the  diiitrict  court  should  be  revenied,  and 
the  caui>c  remanded  for  furtJier  proceedings 
accoi-diog  to  law. 

Au«a  and  Daffl*,  CC.,  concur. 

Per  GnrlAmi 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  jvdgment  of  the  Dittriel  Vourt 
)■  meiaed,  and  the  cause  remaJKled  for  fur- 
ther pioceedings  according  to  law. 

A  petition  for  rehearing  having  been  filed, 
on  October  22,  1902,  01dl>«B,  C.,  filed  the 
following  additional  opinion: 

The  issues  involved  in  this  case  are  prop 
erly  stilted  in  the  original  opinion.  There 
was  onlv  one  disputed  question  of  fact  be- 
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ant,  lUminsten,  was  pr«sttit«d  to  plaintiffs 
during  banking  boors  on  Friday,  Uay  28, 
1697 ;  defendant  contendii^  that  It  was,  and 
the  plaintiffs  that  it  was  not,  delivered  iin> 
til  banking  hours  had  closed.  This  dispute 
was  determined  1^  the  trial  court  in  favor 
of  plaintiff^  contention.  The  finding  of  the 
trial  court  on  this  disputed  question  of  fact 
was  and  should  liave  been  treated  as  bindiiw 
on  tills  court  in  the  former  opinion.  All 
other  questions  of  tact  were  atipulated  in 
the  record,  and  were,  briefly  stated,  as  fol- 
lows :  That  the  Merchants'  Bank  of  Lincoln 
was  open  all  day  Saturday  following  the  day 
the  check  was  drawn,  from  10  o'clock,  a,  m. 
until  3  o'clock,  P.  n. ;  that  all  checks  present- 
ed on  that  day  were  paid  by  this  bank;  that 
defendant,  Jidniinsten,  bad  funds  to  his  cred- 
it in  this  bank  more  thaji  sufSdeat  to  pay 
the  check  in  controversy;  that  plaintiff's' 
place  of  business  and  the  Merchants'  Bank 
were  each  located  in  the  city  of  Lincoln,  Ne- 
braska, and  were  situated  within  a  distancs 
of  two  blocks  of  each  other;  that  a  subse- 
quent check  drawn  by  the  defendant,  Edmin- 
sten,  and  delivered  to  one  F.  L.  Rose  on  tbe 
29 th  day  of  Mny,  was  presented  at  the  bank 
on  that  day  by  said  Rose,  and  was  paid  in 
full.  It  was  further  stipulated  that  tbe 
30th  day  of  May  was  Sunday ;  that  the  31st 
day  of  May  was  Decoration  Day,  and  a  le- 

GI  holiday,  on  which  none  of  Uie  bsnka  of 
ncoln  wei«  open  for  the  transaction  of 
business;  and  that  on  the  following  day, 
June  Ist,  the  Merchants'  Bank  suspended 
bu^ness,  and  was  and  is  wholly  insolvent 
It  is  also  stipulated  that  plaintifiTs  proceed- 
ed with  the  collection  of  the  check  in  ths 
manner  set  forth  in  the  original  opinion, 
and  that  the  check  never  was  presented  to 
tlie  Merchants'  Bank  on  account  of  the  ana- 
pension  of  that  institution,  but,  that  it  waa 
presented  to  defendant,  Edminsten,  and  pay- 
ment demanded  of  him,  and  payment  re- 
fused, iKfore  this  action  was  instituted. 

In  the  face  of  this  record,  we  can  sea  no 
escape  from  the  oonclusion  reached  by  ths 
learned  commissioner  on  the  former  hearing 
of  this  case.  We  have  carefully  re-exam- 
ined tbe  numerous  authorities  cited  in  sup- 
port of  his  decision,  and  are  satisfied  that 
he  has  followed  a  well-beaten  track  that  has 
been  trodden  by  many  judicial  feet;  and  w* 
do  not  feel  disposed  to  recommend  this  oourt 
to  depart  from  this  broad  highway  of  well- 
reasoned  cases,  to  follow  the  dimly  marked 
by-path  pointed  out  by  counsel  for  defend- 
ants in  error.  There  is  every  reason  why  a 
strict  rule  of  diligence  in  presenting  a  check 
by  the  holder  should  be  exacted  in  this  case, 
and  no  reason  why  it  should  be  relaxed. 
Here,  plaintiffE'  place  of  business  waa  but 
two  blocks  from  the  bank  on  which  the 
check  was  drawn,  and  the  bank  remained 
open,  paying  all  checks  presented,  a  wbols 
day  after  the  check  waa  received,  and  it 
would  have  rei^uired  very  slight  physical 
exertion  for  plnmtiffs  or  some  of  their  em- 
ploy res  to  have  taken  this  check  to  the  bank 
Satui-day,   and   received   the  money  on   it( 
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but,  inntead  of  tbia,  plaintiffs  chow  a  Id- 
•urely,  Inbyrintliiiie  journey  for  this  check, 
hy  depoBiting  it  in  fuiotber  bank,  and  having 
it  thread  its  way  from  this  bank  to  the 
clearing  houne,  and  from  the  clearing  home 
to  the  banking  house  of  the  drawee.  And 
while  this  check  was  pursuinK  this  circui- 
tous route  tlie  drawee  aeparteo  its  business 


enough  of  defi 

n  to  nave  satii 


poMesnion  to  liave  satisfied  the  check  liad  it 
reached  ita  destination  before  the  demise  of 
the  bank. 

In  the  eaee  of  Orange  v.  Reigh,  03  Wia. 
552,  67  N.  W.  1130,  it  is  eajd;  "Where  the 
payee  of  a  check  reaidea  and  receives  tbe 
dieck  at  the  plsoe  where  the  bank  is  located, 
a  reasonable  time  for  preeeotatioD  to  the 
drawee  reaches,  at  the  latest,  only  to  the 
cloee  of  banking  hours  on  the  succeeding 
day,  excluding  Sundays  and  holidajrs."  In 
Kirkpatrick  v.  i'aryear,  93  Teuu.  40S,  22  L. 
R.  A.  7S(I,  £4  B.  W.  1130,  the  court  aaya: 
"It  is  the  duty  of  the  bolder  of  a  check,  if 
he  receives  it  after  banking  hours,  to  present 
it  during  bonking  hours  of  the  next  day  if 
tlie  bank  is  located  in  the  same  town; 
.  .  .  if  not,  then  to  forward  it  next  day 
W  mail.  If  be  faiU  to  do  this,  and  the 
^lerk  is  afterwards  nut  paid,  his  right  as 
■gainst  the  indorser  is  extinguished."  Cit^ 
ing,  in  support  of  this  conclusion,  Morse, 
Banks  &  Banking,  %  422;  flanter^  Bank  v. 
Uerritt,  7  HeiBk.  103;  Sohooltittd  v.  Moon, 
•  Ueisk.  173. 

Wa  are  therefore  satisfied  that  the  former 
opinion  was  right,  and  should  be  adhered  to; 


B«nMa  and  P«ud,  CC., 


itui'  tue  nguDons  stated  in  ths  foregoing 
opinion,  it  is  ordered  that  the  former  judg- 
inent  of  this  court  be  adtiered  to. 

8«dKwlali,  J.,  dissenting: 

In  firat  Sat.  Bank  v.  liiUer,  37  Neb.  600- 
606,  56  N.  W.  1064,  this  court  aays: 
do  not  mean  to  lay  down  any  rule  by  which 
the  indorsee  of  a  check  must  present  tbe 
same  for  payment  in  any  given  time  in  order 
to  hold  the  indorser."  And  again, 
same  cura:  "Tbe  question,  then,  is  whether 
plaintiff  in  error  was  guilty  of  such  n^li- 
genoe  or  laches  in  the  presentment  of  these 
checks  for  payment  to  the  bank  on  which 
tlipy  wers  drawn  as  to  release  the  indorser. 
Miller.  The  authorities  all  say  that,  in  or- 
der to  hold  an  indorser  of  a  check,  it  must 
be  presented  by  the  indorsee  in  a  reasonable 
time,  and  aa  to  what  is  a  reasonable  time  de- 
pends upon  the  facta  and  circumatances  of 
each  psrUcular  esse."  This  ia  tlie  rule  of 
all  the  decisions.  The  maker  of  a  check 
lects  the  buuk  which  he  deeires  to  trust  with 
his  deposits.    He  undertakes  to  pay  his  cred- 


the  hank  fails  before  the  check  is  paid,  it 
the  loso  of  the  drawer  of  the  check,  unte 
that  loxB  is  caused  by  the  negligence  of  the 
psrty   lo   tvbom   the   check   is  drawn.     The 
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payee  is  guilty  of  auch  negligence  •as  will 
shift  the  Tom  to  him  if  he  fails  to  present 
the  check  for  payment  within  a  reasonable 
time.  The  question  ia,  Has  be  delayed  in 
presenting  the  check  for  such  an  unreason- 
able time  as  to  charge  him  with  auch  neg- 
ligence that  he  must  make  good  the  loss 
which  otherwiae  would  fall  upon  the  maker 
of  the  check? 

The  apparently  oonflioting  opinions  from 
which  it  is  aouglit  to  derive  the  conclusion 
that  there  is  an  eatablished  rule  that  the 
check  must  he  presented  not  later  than  on 
the  next  day  after  it  is  received,  when  re- 
ceived in  the  town  in  which  tbe  bank  is  lo- 
1  on  which  it  is  drawn,  present  a  curl- 
study.  In  one  of  the  earlier  cases, 
Hmith  v.  Janes,  2(1  Wend.  192,  32  Am.  Dec. 
527  I  decided  in  183S ) ,  it  is  said :  "We  can- 
not presmue  laches,  especially  in  a.  ease 
where  the  paper  was  in  oirculation  for  so 
short  a  period.  How  long  a  bill  or  check, 
payable  on  demand,  or  at  a  given  uuiuber  of 
days  after  ught,  may  he  kept  in  oirculation 
before  presentment,  without  discharging 
some  of  the  parties,  ia  not  a  settled  ques- 
tion. Chitty,  Bills,  276,  ed.  1S20.  It  de- 
pends in  a  great  degree  on  the  circumstances 
of  each  particular  case.  In  Raitinaon  v. 
Ames.  20  Johnai  146,  11  Am.  Dec.  259,  the 
bill  was  drawn  in  Georgia  on  merchants  re- 
aiding  in  New  York,  and,  although  seveutj- 
five  days  elapsed  before  the  presentment,  it 
waa  held  that  the  drawers  were  not  dis- 
diavged.  In  Qi/Kan  v.  Jmikaon,  20  Johns. 
176,  the  bill  was  drswn  in  Antigua,  on  mer- 
chants residing  in  London,  and,  having  been 
§ut  in  cti-culation,  it  was  held  that  the 
rawer  was  not  dischafged  although  six 
months  had  elapsed  before  the  presentment. 
In  Aymar  v.  Beers,  7  Cow.  705,  17  Am.  Dec. 
638,  the  bill  was  drawn  in  New  York  on  a 
house  iu  Richmond,  Virginia,  at  three  days' 
sight,  and  it  was  held  that  the  drawer  was 
not  discharged  by  a  delay  of  twenty-nine 
days  in  presenting  the  bill  for  acceptance. 
The  bill  had  not  been  put  in  circulation,  but 
there  were  other  special  circumatances  to 
show  that  the  payee  was  not  changeable  with 
negligence.  In  the  case  at  bar,  three  days 
were  necessary  for  tbe  transmisMon  of  the 
check  from  New  York  to  Buffalo,  and  it 
could  not  have  been  in  circulation,  after  it 
passed  from  the  plaintifT,  more  than  four  or 
five  days  before  it  waa  presented  at  the  bank 
for  payment.  There  is  no  authority  for  im- 
puting laches  on  such  a  state  of  facts,  and 
the  judge  was  right  in  overruling  the  objec- 
tion." A  little  Tater  there  were  s  number 
of  decisions  to  the  effect  that  a  delay  of  one 
full  day  after  the  day  of  receipt  was  not  un- 
reasonable. Later  atill,  several  cases  arose 
in  which  the  payee  of  the  check  personally 
presented  it  to  the  bank  upon  which  it  was 
drawn,  after  holding  it  in  his  possession  for 
more  than  one  full  banking  day, — that  is, 
having  received  it  in  banking  hours,  held  it 
until  after  banking  hours  on  the  following 
day  without  putting  it  in  course  of  collec- 
tion,—snd,  in  the  ab^nce  of  special  circum- 
stances excusing  it,  the  delay  was  held  un* 
reaaonabla. 


NEBEUKA  SOFBEltE  COUKT. 


U{ioir  theite  decisions,  some  courts  have  at- 
tempted to  establish  the  converse  of  the  first 
proposition,  to  witi  th&t  a  delay  of  more 
thaji  one  full  day  is  unreasonable,  and  shows 
negUgenoe,  Borne  of  the  courts  have  at- 
tempted t«  do  what  this  court  has  refused 
to  do, — that  is,  to  lay  down  a  fixed  rule  by 
which  the  indorsee  of  a  check  must  present 
the  hHiiic  for  payment  within  a  given  time 
in  order  to  hold  the  indorser;  but  very  few 
have  been  able  to  eatahlish  euch  a  rule  sat- 
iafactoiy  to  themselves.  When  the  defend- 
aut  ^ave  his  check  to  the  plaintilTa  after 
banking  hours  on  Friday,  did  be  have  a 
right  to  suppose  that  the  plaintitTs  would 
send  the  clieck  direct  to  the  bank  on  wtiich 
it  wad  drawn  for  payment,  or  did  he  have 
reawn  to  suppose  that  the  plaintiffs  would 
deposit  the  check,  with  others  received  by 
them,  to  their  account  in  the  ordinary  course 
of  business  f  Is  it  unreasonable  for  a  busi- 
ness man  to  adopt  the  practice  of  collecting 
hia  checks  ti^ther  before  the  close  of  bank- 
ing houru  each  day,  and  depositing  them  in 
his  bank  tu  hia  creditT  lliis  is  a  general 
custom  among  busineas  men;  and  have  they 
a  right  to  practice  such  custom,  or  is  it  neg- 
ligence for  tbem  to  do  so  T  If  &  busioesB 
roan  in  the  course  of  a  day  receives  personal 
checks  drawn  on  a  half  dozen  or  more  differ- 
ent banks  of  the  town  in  which  he  is  doing 
buninesB,  must  lie  send  those  checks  to  the 
individual  banks  on  wbidi  they  are  drawn, 
or  may  he  adopt  and  practise  the  custom  of 
depositing  them  together  in  his  own  bonk, 
and  rely  upon  the  bank  to  present  them  b^ 
a  regular  course  of  business  I  II  there  is 
any  reason  to  suppose  that  the  bank  in 
which  his  money  is  deposited  is  unsafe,  the 
drawer  of  a  check  may  transfer  his  account 
to  a  safer  bank,  or  he  may  deliver  the  check 
upon  condition  that  it  be  immediately  pre- 
sented for  payment.  If  he  thinks  his  ds- 
posit  is  not  in  danger,  he  may  deliver  his 
check  without  any  condition;  thereby  aaaur- 
ing  the  payee  that  his  bumness  may  be  done 
through  the  banks'  in  tiie  ordinary  way.  If 
he  does  this,  why  should  not  the  payee  rely 
upon  it,  and  transact  his  business  in  the  or- 
dinary way,  without  being  chargeable  with 
negligencet  This  is  surely  in  harmony  with 
aJl  the  earlier  deciaiona,  and  ia  not  in  con- 
flict with  the  principle  recognized  in  all  the 
decisions, — that  is,  that  the  payee  is  not 
chargEsble  with  negligence  unless  he  delays 
unreasonably  in  presenting  the  check.  Cer- 
tainly, no  court  would  say  that  to  make  use 
of  the  banks  in  the  ordinary  course  of  such 
business, — to  treat  a  check  given  in  ordinary 
business  transoctiona  aa  busineu  men  gen- 
erally treat  commercial  paper  that  comes  to 
them  in  the  r^^ular  way, — ia  unreasonable, 
unless  bound  1^  precedent  to  do  so.  It  ie 
said  that  this  court  must  do  so  because  the 
rule  is  firmly  eatablished.  But  a  correct  in- 
terpretation of  the  well-oiHisidered  coses 
compels  the  contjvjy  conclusion.  The  laws 
of  business,  which  arise  from  businees  ne- 
cessity, are  more  controlling  than  careless 
exprcMiona  of  courts  of  other  jurisdictions, 
particularly  if  such  expressions  originate  in 
cases  where  they  wen  not  Deeeesaiv  to  the 
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determination  of  the  point  Involved.  Sncb 
are,  generally  speaking,  the  cases  relied  up- 
on as  establi^ing  the  rule  sought  to  be  in- 
voked in  this  case. 

The  merchant's  custom  of  depouting  hb 
checks  immediately  before  the  dose  of  bank- 
ing hours  on  each  day  la  not  unreasonable. 
He  relies  upon  his  bajikers  to  act  promptly 
in  the  usual  and  regular  course  of  busineu 
in  presenting  the  diei^ca  so  depouted.  II 
they  fail  to  do  so,  the  drawer  of  the  cbecfe 
could,  of  course,  hold  the  payee  responsible 
for  their  negligence.  If  they  present  tbc 
check  in  the  regular  and  ordinal  course  of 
business,  everything  has  been  done  that 
busioesa  men  expect.  It  is  all  the  drawer  is 
presumed  to  have  expected,  and  all  be  has  a 
ri^ht  to  demand.  For  the  courts  to  say  that 
this  course  of  business,  whicii  the  commer- 
cial necessities  of  the  ItusineBs  world  hart 
established,  must  be  broken  up,  is  unreason- 
able, and  is  in  confiict  with  the  above  rule 
of  this  court. 

It  is  said  that  the  enstom  of  cteariug 
houses,  and  the  ordinary  course  of  doing 
business  throu^  the  banks,  have  no  besriDg 
upon  the  queM^ion.  Is  this  proposition 
soundl  Holme*  v.  Hoe,  62  Mitdi.  199,  28  N. 
W.  854,  is  the  case  relied  upon  >u  estaUiah- 
ing  the  doctrine.  In  that  case  tiie  court 
said:  "We  agree  with  the  learned  judge 
who  presided  at  the  trial  that  the  clearing 
house,  and  the  method  of  conducting  buii- 
nesB  throush  it,  had  no  bearing  upon  the 
merits  of  the  case."     This  was  because  the 

Eayee  held  the  check  for  an  unreasonablt 
sngth  of  time  before  presenting  it  or  in  an; 
way  disposing  of  it.  The  case  turned  upon 
the  negligence  of  the  payee  in  carrying  thr 
check  home,  and  keeping  it  for  an  iinre& 
sonable  length  of  time;  and  so  the  method 
of  conducting  buNnesa  through  the  clearing 
house  had  nothing  to  do  with  the  case.  This 
is  all  that  can  he  derived  from  the  language 
used.  But  when  one  ia  given  a  c^ieck  upon 
a  bank,  and  has  no  notice  of  any  necessilj 
ol  doing  otherwise,  he  may  treat  the  chetl; 
as  bankable  paper.  He  may  use  the  banks 
in  the  ordinary  way,  and  iu>t  be  cliargeahle 
with  negligence.  This  is  clearly  what  the 
parties  contemplate,  and  is  certainly  not  ee 
unreasonable  a  course  on  the  part  of  the 

Sayee  as  to  charge  him  with  n^ligence  us- 
er the  above  rule  adopted  by  tUs  court 
llie  practice  of  doing  business  through  the 
clearing  bouse  is  well  estaMished,  and  very 
generally  recognized.  Bouvier  sayn  it  orig- 
inated in  London,  and  wa.a  introduced  in 
New  York  in  IBGS;  and  "in  London  the 
practice  of  presenting  checks  at  the  clearing 
house  has  been  held  a  good  presentment  to 
the  banker  at  law."  1  Bouvier,  Iaw  Diet. 
Rawle's  ed.  334.  And  in  all  the  earlier  cases 
in  this  country,  and  in  nearly  all  the  later 
ones,  the  n^ligenoe  of  the  payee  consisted 
in  retaining  the  check  in  his  poasession  for 
an  unreasonable  length  of  time. 

In  Loux  v.  Fox,  171  Fa.  68,  33  Atl.  190. 
the  supreme  court  of  Fuuu^lvania  said: 
"As  we  have  seen,  it  was  aim^  impostiUe, 
either  to  present  the  check  in  question  for 
pafme&t,  or  to  deposit  it  for  eolleetion,  on 
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tbe  Aay  It  waa  received.  In  eveiy  large 
oaminercUl  metropolis  lik«  Philadelphia  In 
which  clearing  boiues  afa  established,  tbe 
customary  mode  of  collecting  checks  drawn 
on  banking  inatitutions  therein  is  t^  depos- 
iting them  in  bank  for  collection,  etc.  Ac- 
cording to  the  ordinary  course  of  buaineM, 
checks  thus  deposited  are  presented  for  pay- 
ment on  the  next  ensuing  business  day. 
That  Lppeara  to  have  been  the  course  pur- 
sued by  the  defendant  in  this  case;  asd  un- 
less the  rule  above  quotad  from  National 
State  Bank  v.  Weil,  141  Fa.  4S7,  21  Atl. 
461,  is  restricted  in  ita  operation  to  checks 
received  during  banking  hoars,  and  a  suffl- 
cient  time  before  the  close  thereof  to  enable 
the  payees,  either  to  present  them  for  pay- 
ment, or  to  deposit  ttiem  for  collection,  on 
the  day  thej  ere  received,  the  usual  course 
of  business  will  be  most  seriously  dis- 
turbed." Has  the  court  a  right  to  disturb 
Uiis  course  of  doing  buslneeat  If  the  check 
in  this  case  had  been  given  during  banking 
hours  on  Friday,  it  appears  from  the  evi- 
dence it  would  have  been  deposited  on  Fri- 
day, and  in  that  case  would  haTe  been  pre- 
sented for  payment  on  Saturday;  hut,  hav- 
ing been  given  after  banking  hours  on  Fri- 
day, it  could  neither  be  presented  for  pay- 
ment nor  deposited  in  plaintifTa'  bank  on 
Friday,  and  was  therefore  in  effect  the  same 
u  though  it  had  been  given  to  plaintiffs  on 
Saturday. 

Under  such  circumstances,  to  hold  the 
plaintiffs  guil^  of  Diligence  is  upon  prin- 
ciple wrong,  and  even  violates  the  rule  that 
they  should  have  one  full  day  after  receiving 
the  chedc  before  presenting  it. 
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AIlh*avk  a,  vallroB^  eaaapaar  •>- 
leva  l«to  «  lolat  e*BtF*«t  with  another 
meb  company  for  the  transpottatloii  of  goods 
to  a  point  berond  tbe  end  at  Its  own  line  It 
Is  competent  Cot  It  to  enter  Into  an  express 
— It  with  the  shipper,  JEmltlng  Its  llaUl- 
tbe  traDSportatloo  or  tlie  propertj  over 


•Hcadnotes  b;  AMits,  C. 

Nom. — For  other  cuaet  In  this  series  as  to 
validity  at  cMitract  hj  connecting  carrier  lot 
loss  occarrlng  on  oilier  llneB.  see  cases  la  note 
to  Aduma  Exp.  Co.  v.  Harrli  (Ind.)  T  L.  E.  A. 
210 ;  Demlns  v.  Merchants'  Cottoa-Pren  A 
Htorage  Co.  (Tenn.)  13  L.  it.  A.  D18 ;  MeCam 
V.  iDteraatlooal  k  O.  N.  B.  Co.  (Tex.)  IS  L.  R. 
A.  S9:  UcCaun  v.  Eddy  (Ho.)  SB  U  B.  A. 
110:  Illlnoli  C.  B.  Co.  V.  Carter  (111.)  86  L.  B. 
A.  H27. 

As  t«  llBbllltj  ot  connectint  carrier  beyond 
Its  own  line  generally,  see  cases  In  notes  to  Fox 
59  L.  R.  A. 
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X.  Ab  Mtent  explored  to  Bollelt  traflle 
tor  m  (orelara  rKllroBd  campaii^,  hav- 
ing no  line  of  road  In  this  state,  hu  Implied 
anthority  to  bind  bis  principal  for  the  safe 
delivery  of  goods  at  a  point  beyond  Its  own 
lines,  and  to  contract  ovctr  what  road  bejtad 
that  line  the  property  shall  be  transported. 

S.  A  maiiBscr  of  ••■  aK«ner  establtslied 
Id  tbls  atate  bx  ■  florelff*  rail  road 
oorporattoa  for  tbe  punKwe  of  soliciting 
traffic  over  Its  lln«  of  road  Is  a  managlDg 
agunt,  within  the  meaning  of  tbe  stitate  wllh 
reference  to  the  service  of  sonunons  npoQ 
snch  corpora  tlooa. 

(October  32,  1903.) 

RIT3  of  error  by  both  defendants  to 
the  District  Ckiurt  for  Clay  County  to 
review  a  judgment  in  favor  of  plaintiff  in 
na  action  brought  to  recoveo'  damages  for 
injuries  to  horses  while  in  defendaJito'  pos- 
session for  transportation.  Reverted  at  to 
the  Fremout,  Elkkom,  d  Uitiouri  Valleg 
Company,  and  affirmed  ae  to  the  New  York, 
Chicago,  d  St.  Louis  Company. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Me*»r:  Benjkmlm  T.  WUts,  James  B. 
Sheeam,  and  I>eslla  O,  Hnvd,  tor  plaintiff 
in  error  Fremont,  Elkhom,  &,  M.  V.  R.  Co.: 

The  contract  with  tbe  Elkhom  company 


Plate  road  at  (Jhicago.     lUs  contrsjct  was 

Fremont,  B.  S  V.  Valley  R.  Co.  v.  Water; 
50  Neb.  592,  70  N.  W.  225;  Deaman  v.  CM- 
oaqo.  3.  if  Q.  B.  Co.  62  Neb.  143,  71  N.  W. 
1)67;  MtiUigan  v.  IUinoie  O.  B.  Co.  36  Iowa, 
IBi),  14  Am.  Kep.  514;  Detroit  i  M.  R.  Co. 
V.  Farmer^  d  M.  Bank,  20  Wia  124;  Berg 
V.  Atohiton,  T.  it  B.  F.  R.  Co.  30  Kan.  661. 
2  Pac.  639 ;  Taylor  v.  Little  Rock,  M.  R.  d 
T.  B.  Co.  32  Ark.  396,  29  Am.  Hep,  1 ;  Cen- 
tral B.  d  Bkg.  Co.  v.  Avant,  80  Oa.  IBS,  6 
8.  E.  78 ;  jSotxinnah,  F.  d  W.  R.  Co.  v.  Har- 
tU,  26  Fla.  14B.  7  So.  644;  Goodman  v. 
Oreport  R.  d  Sav.  Co.  22  Or.  H,  28  Pac. 
894;  MoCarn  v.  /nlemationol  d  0.  N.  B. 
Oa.  84  Tez.  362,  16  L.  B.  A.  39.  19  8.  W. 
547;  WtcAira  ralleg  R.  Co.  v.  fitocncon  (Tex. 
dv.  App.)  26  8.  W.  47;  Pendergaet  v. 
Adams  E»p.  Co.  101  Mass.  120;  American 
Exp.  Co.  v.  Becond  Nat.  Bank,  89  Pa.  384,  B 
Am.  Bep.  268;  Jenninga  v.  Grand  Trunk  B. 
Co.  127  N.  T.  438,  28  N.  E.  3S4;  Afyruiib  v. 
Michigan  0.  B.  Co.  107  U.  S.  106,  27  L.  ed. 
320,  1  Sup.  Ct.  Bep.  426. 

In  tlie  absence  of  fnuid  or  mistake,  a 
party  executing  and  acting  upon  a  written 
contract  is  conclusively  presumed  to  know 
ita  terms. 

V.  Boston  A  M.  B.  Co.  (Mass.)  1  L.  B.  A.  T03 ; 
Croesan  v.  New  York  A  N.  B.  B.  Co.  (Maas.)  3 
L.  B.  A.  TflS :  and  Blthmond  A  D.  B.  Co.  v. 
Payne  iVa.)  0  L.  R.  A.  849 :  also  Colfax  Monn- 
taln  Fruit  Co.  T.  Southern  p.  Co.  (Cal.)  40  L. 
B.  A.  78 :  Blehmond  k  A.  B.  Co.  v.  B.  A.  Pat- 
tenon  Tobacco  Co.  (Ta.)  41  L.  B.  A.  sll :  Il- 
llnoli C.  B.  Co.  V.  Sonthem  Beating  A  Cabinet 
Co.  (Tenn.)  BO  L.  B.  A.  T2S  ;  Courteen  v.  Kan- 
Bwbm  Dispatch  (Wis.)  50  L.  B.  A.  183:  and 
Taffe  V.  Oregon  B.  A  Hav.  Co.  (Or,)  08  L.  B. 
A.  1ST. 
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Mulligan  t.  Illinoit  C.  R.  Co.  36  Iowa,  181, 
14  Am.  Bep.  S14;  Wertheimer  v.  Peantyl- 
vania  M.  Co.  IT  Blatchf.  421,  1  Fed.  232; 
Jonet  T.  Ciiieinnali,  S.  A  U.  R.  Co.  89  Alft. 
376,  8  So.  61 ;  St.  Louig,  I.  if.  <£  8.  fi.  Co. 
T.  Weakly,  50  Ark.  397,  S  S.  W.  34;  Ruiin- 
aon  BroK.  v,  VercAonIa'  £)«(patcA  Trontp. 
Oo.  45  lowK,  470;  UotftlloA  -v.Uichigan  S. 
at  V.  f.  It.  Co.  le  Mich.  79,  03  Am.  Dec.  206 ; 
Butckinaon  t.  CAico^,  i^t.  P.  M.  i  O.  R. 
Co.  37  Minn.  5S4,  35  N.  W.  433 ;  St.  Lowm, 
Jf.  C.  A  N.  R.  Co.  V.  Cleary,  77  Mo.  834,  46 
Am.  Rpp.  13;  Durgin  v.  jlmerican  £2|J.  Co. 
66  N.  II.  277,  9  L.  H,  A.  453,  20  Atl.  328; 
Hill  V.  Hyracane,  B.  d  N.  Y.  R.  Co.  73  N. 
Y.  331.  29  Am.  Hep.  163;  CincintMti,  E.  it 
U.  S.  Co.  T.  Pontius,  19  Ohio  St,  221,  2  Am. 
Rep.  301;  fast  Tantteuee,  V.  d  0.  R.  Co. 
T,  Bramlejt,  5  Lea,  401. 

Ur.  John  O.  MUwmm  for  plaintiff  in 
error  New  Vork.  t^  t  St  L.  R.  Co. 

Mr.  Thoataa  H.  Hatten,  for  defeadanl 
in  error; 

It  WRS  beyond  tlie  power  of  the  Blkhom 
mad,  by  aiiy  proviaion  whicb  appeared  in 
the  waybill,  to  limit  its  liability. 

et.  Joseph  d  O.  I.  R.  Co.  V.  Pointer,  38 
Neb.  473,  22  L.  R.  A.  335,  4  Inters.  Com. 
Rpp.  404,  56  N.  W.  9ST. 

Ames,  C,  Sled  the  following  opinion: 

Tliis  is  an  action  to  recover  damages  for 

injur leH  to  a  ear  load  of  horses,  alleged  to 

have  been  suffered  in  the  course  of  trans- 

ertation  from  Harvajd,  in  this  state,  to 
Ividere,  New  Jersey.  On  the  13th  day  of 
February,  11)97,  the  plaintiff  below,  the 
Union  State  Bnnk,  entered  Into  ■  contract 
for  tlie  ^ipment  of  the  horxes,  which  was 
signed  by  sn  agent  of  the  bank  and  an  agent 
of  the  plaintiff  in  error  the  Fremont,  Elk- 
hom,  II  Mi3^M>1Iri  Valley  Railroad  Company, 
the  terms  of  which,  so  far  as  they  are  perU- 
nent   to   this  controvert,   are   as   follows: 

Harvard,  Nebraska  Station, 
Hn»r:     3:10  P.  u.  February  13,  1807. 

Received  of  Union  State  Bajik  one  oar 
horH>H.  to  be  delivered  to  Nickel  Plate  Road 
for  Bclvidere,  New  Jersey,  at  Union  Stock 
Yards  station,  Chicago,  Illinois.  .  .  . 
And  in  thin  ease  the  railroad  company  upon 
wlio^ie  road  the  accident,  loss,  or  dsmage 
ehall  occur  shall  alone  be  liable  therefor, 
and  nn  suit  shall  be  brought  or  claim  made 
again<it  any  other  company  forming  a  part 
of  the  ro'ite  for  such  loss  or  damage  [it  be- 
ing expressly  understood  and  agreed  that 
the  reaponaibility  of  these  companies  shall 
cenne  upon  delivery  of  said  property  to  tbcir 
connecting  line,  unless  otherwise  agreed  to 
in  writing,  and  said  written  agreement 
signed  by  the  respective  parties  thereto) , 

It  is  not  diKputcd  that  the  Fremont,  Elk- 
hnrn,  t  Missouri  Valley  Railroad  Company 
literfllly  kept  tite  stipulations,  perrormaiicv 
of  whieli  was  imposed  upon  it  by  this  con- 
tract: and  it  is  not  contended  tliot  the 
horses  suffered  any  injuries,  for  which  dam- 
ages nre  rewtvernlOe.  durirg  their  Irann't 
from  Harvard  and  until  their  delivciy  to 
59  L.  R.  A. 


the  plaintiff  In  error  the  Keir  Yoit,  CU- 
cago,  ft  St.  T»uis  Railroad  Company,  con- 
monly  called  the  "  Nickel  Plate  Road,*'  at 
the  Union  Stork  Ynnls  station  in  Chicago. 
The  fHcts  tliDH  far  stated  tat  either  admitted 
or  proved  without  contradiction,  and,  if  thii 
was  all  there  is  of  the  caae,  the  ret- 
ord  would  present  no  matter  of  I^ 
controversy,  because  there  would  be  do 
question  that  the  trial  court  erred  is 
ref'ising  to  instruct  the  jury  that  the  Fie- 
mont,  Elkhorn,  &  Missouri  Valley  Railroad 
Compnny  had  incurred  no  liability.  Comp. 
Stjit.  art.  1,  chap.  72,  I  5,  which  is  much  re- 
lied on  by  the  defendant  in  error,  would  be 
without  application  to  such  a  state  ot  facta, 
for  several  reasons,  among  which  are  tint 
this  section  has  reference  to  the  I^al  effect, 
not  of  express  contracts  between  shippers 
and  railroad  companies,  but  to  that  of  no- 
tices by  the  latter  to  ttie  former,  which  m 
quite  different  matters;  and,  further,  that, 
in  ttie  abttence  of  evidence  of  fraud  or  mis- 


written  contracts  execnted  by  him ;  and, 
finnlly,  that  the  company  appears  to  have 
fully  discharged  and  satisfied  every  liability 
incurred  by  it  as  a  common  can-ier,  ao  tbat, 
if  the  contract  does  by  its  terms  purport  to 
limit  such  liability,  there  is  no  fact  or  cir- 
ctimKtance  connected  with  the  transaction 
upon  which  the  limitation  could  have  had 

At  and  before  tlie  making  of  this  contract 
and  the  shipment  of  the  horses,  and  subn- 
□uently,  the  plaintiff  in  error  the  New  York, 
Chicago,  k  St.  Lovis  Railroad  Company 
niniiitained  an  office  at  the  city  of  Omnhi, 
in  this  state,  under  tiie  general  charge  of  one 
Bernard  E.  Morgan,  for  the  purpose  of  car- 
rying on  the  business  of  securing  freight  and 
traffic  to  be  carried  over  its  line  of  road, 
extending  eastward  from  Chica^  and  St 
Louis.  In  the  conduct  of  this  business.  Mor- 
gan was  authorized  to  employ,  and  did  em- 
ploy, subagcnts  or  solicitors,  among  whom 
was  one  A.  L.  Armstrong.  Shortly  before 
the  date  above  mentioned,  Armstrong  ob- 
tained through  one  Rentier,  a  traveling 
freight  agent  of  the  Fremont,  Elkhorn,  & 
Missouri  Valley  road,  an  introduction  to  the 
olticers  and  agents  of  the  plaintiff  bank,  and 
wlicited  from  them  the  routing  of  the  borsea 
eastward  from  Chicago  over  the  line  of  the 
corporation  represented  1^  htm.  As  a  re- 
sult of  this  soJicitation,  and  of  negotjations 
and  agreements  growing  out  of  it,  the  horses 
were  on  the  day  of  the  making  of  tbe  above 
contract,  and  as  a.  part  of  tbe  same  transac- 
tion, shipped  on  bosi-d  the  cars  of  the  Fre- 
mont, Elkhorn,  &  Missouri  Valley  company 
at  Harvard,  and  a  bill  of  lading  was  issued 
therefor  by  the  latter,  naming  N.  B.  Updike, 
an  agent  of  the  plaintiff  bank,  as  both  oon- 
signor  and  consignee,  and  Belvidere,  Kew 
.leraev,  as  the  place  of  destination,  by  way 
of  the  Nickel  Plate  road.  At  the  same  time 
the  total  amount  of  freight  charges  from 
Harvard  to  Belvi'tere  nas  paid  to  the  agent 
ot  the  Fremont,  Elkhorn,  ft  Missouri  VsJley 
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compuiy,  who  alone  ugned  the  bill  ot  lad- 
ing. There  was  no  written  Btipuls.tion  with 
respect  to  the  lines  over  which  the  horses 
dhould  1m  transported  beyond  the  eastern 
tenninuB  of  the  New  York,  ChicKgo,  A,  St. 
Louis  company,  but  the  evidence  is  pracli- 
oftlljr  without  dispute  that  it  was  orally 
agrmtd  between  Updike,  the  agent  of  the 
bank,  and  Armstrong,  that  they  should  be 
carried  from  BnffflJo  to  Phillipsburg  over 
the  Lehigh  Valley  A  Hudson  River  road,  and 
from  the  litttor  point  to  Belvidere  over 
tho  Pennsylvania  rood,  and  that  this  agree- 
ment was  an  indispensable  inducement  to 
Updike  to  consent  to  their  being  deliveTed 
to  the  New  York,  Chicago,  &  St  Louis  com- 
pany. The  shipment  was  delivered  at  Fhil- 
lipsbtirg  to  another  railroad,  upon  which  it 
is  alleged  that  the  animals  suffered  the  in- 
jury for  which  damages  are  claimed,  on  ac- 
count of  the  lack  of  facilities  of  the  company 
for  caring  for  them,  and  as  a  consequence 
ot  the  negligence  ajid  wrongful  conduct  of 
its  agents  and  employees.  The  plaintiff  be- 
low recovered  a  verdict  and  judgment 
nguinst  botli  defendajits  jointly,  and  the 
railroad  companies,  having  filed  separate 
motions  for  a  new  trial,  iirtmecute  separate 
petitions  in  error  to  this  court. 

With  respect  to  the  Fremont,  Elkhorn,  k 
Missouri  Valley  company,  it  is  entirely  clear 
tfaat  it  was  entitled  to  a  peremptory  instruc- 
tion in  its  behalf,  unless  it  is  obligated  in 
aome  mnnner  not   indicated  by   the   above- 

auoted  contract  between  itself  and  Updike, 
le  agent  of  the  bank.  It  does  not  appear 
to  us  that  it  was  so  obligated.  The  contract 
mentioned,  the  tnll  of  lading,  the  conversa- 
tions between  Updike  and  Armstrong,  the 
aeent  of  the  Nickel  Plate,  and  the  shipment 
of  tlw  horses,  were  all  of  the  same  date,  and 
parts  of  the  same  transaction.  It  cannot 
reasonably  be  supposed  that  the  waybill  and 
the  r^^ceipt  of  the  tariff  charges  by  Kemp- 
ster,  the  local  freight  agent  of  the  company, 


scding  and  annulling  the  terms  of  the  formul 
contract  explicitly  reciting  and  defining  the 
duties  of  the  company!  They  are  more  prop- 
erly to  be  regarded  as  additional  and  supple- 
mental thcr^,  and  as  having  had  for  their 
main  purpose  the  carrying  out  of  the  agree- 
ment between  the  shipper  and  Alnistrong, 
the  routing  of  the  property  from  Chicago  to 
de^ination  by  way  of  the  New  York,  Chi- 
cago, &,  St.  Louis  Railroad  Company  and 
the  other  lines  mentioned,  and  the  collecting 
(or  the  last-named  company  of  the  charges 
for  the  transportation  beyond  Chicago.  To 
this  extent  the  caiie  in  analogous  to  that  of 
n  contract  made  in  the  name  of  one  party 
for  the  benefit  and  in  the  liehalf  of  another. 
In  such  cases  it  is  true  that,  as  a  general 
rule,  both  the  party  beneficially  interested 
and  the  person  by  and  in  whose  name  the 
contract  is  made  are  liable  for  its  breach. 
But  we  think  that  in  Uie  case  at  bar  the 
agreement  Srst  above  mentioned  limited  and 
qualified  Uiol  created  by  the  hill  of  lading 
and  shipment,  and  is  sufficient  to  overcome 
tbo  presumption  other wisa  arisinir  from 
se  L.  R.  A. 


these  facts  and  tlie  collection  of  the  freight 
charges.  By  this  construction  the  several 
agreements,  oral  and  written,  and  the  cir- 
cumstances of  the  trajisaction,  appear  to  be 
consistent  with  themselves  and  with  each 
other,  and  such  a  construction  is  obligatory 
upon  the  courts  in  all  cases  in  which  the 
relation  of  the  parties  and  the  subject-mat- 
ter of  the  agreements  ajid  the  attendant 
facts  will  peiinit  of  it.  We  are  therefore 
of  opinion  that  the  decision  of  this  court  in 
at.  Jotepk  £  O.  I.  R.  Co.  v.  Fajjner,  38  Neb. 
463,  i  Inters.  Com.  Rep.  404,  22  L.  R.  A. 
33S,  50  N.  W.  057,  is  not  applicable  to  this 
feature  of  t\\e  case  at  bar.  The  sum  paid 
by  the  sliipper  to  the  Fremont,  Elkhorn,  J( 
MisBoiiri  Valley  Railroad  Company  was  the 
a^regate  of  freight  charges  for  the  whole 
distance  over  which  the  animals  were  to  he 
carried ;  and  all  the  facts,  taken  together, 
disclose  a  joint  contract  on  the  part  of  the 
two  compoiues  to  transport  the  property 
from  Harvard,  Nebraska,  to  Belvidere,  New 
Jerary,  but  their  respective  liabilities  were 
so  distributed  that  that  of  the  last-named 
company  was  restricted  to  safe  delivery  to 
the  connecting  line  at  Chicago.  This  re- 
striction wsA  not,  under  the  circumstances, 
invalid,  or  a  limitation  of  the  common-law 
liability  of  tlie  Fremont,  Elkhorn,  t  Mis- 
souri Vfliley  company,  in  violation  ot  the 
Constitution  or  statutes  of  this  state,  be- 
cause, as  is  recognized  in  the  opinion  in  the 
case  above  cited,  a  common  carrier  is  not 
hound  to  sccopt  goods  for  transportation  be- 
yond the  end  of  its  own  line,  and  it  follows 
thnt,  although  it  may  bind  itself  jointly 
with  another  carrier  for  the  safe  delivery  o( 
the  property  to  the  latter  at  that  point,  it 
may,  by  e^tpress  stipulation,  relieve  itself 
of  rcoponsibuity  with  the  connecting  line  for 
the  further  carriage  of  them.  That  a  rail- 
road company  is  not,  in  the  absence  of  aji 
express  or  implied  contract,  bound  for  the 
transportation  of  property  beyond  the  ter- 
minus of  its  own  road,  was  expressly  ruled 
by  this  court  in  Fremont,  E.  £  Si.  Valley  R. 
Co.  v.  Waterg,  60  Neb.  502,  70  N.  W.  226, 
and  such  is  the  great  weight  of  authority 
in  this  oouuti-v.  Myrick  v,  Michigan  C.  R. 
Co.  107  U.  S.  loe,  27  L.  ed.  325,  1  Sup.  Ct. 
Rep.  425.  See  also  Mulligan  v.  Illinoig  C. 
II.  Co.  36  Iowa,  186,  14  Am.  Rep.  514;  De- 
troit A  M.  K.  Co.  V.  Farmers'  d  M.  Bank, 
20  Wis.  124;  Berjf  v.  Atohiaon,  T.  &  8.  F.  R. 
Co.  30  Kan.  581,  2  Pac.  639;  Taylor  v.  Lit- 
tle Rock,  U.  R.  A  T.  R.  Co.  32  Ark.  390,  29 
Am,  Rep.  1 ;  Central  R.  i  Bkg.  Co.  v.  Avant, 
BO  Gn.  IBS,  5  S.  k.  78 ;  Savannah,  F.  d  W. 
R.  Co.  V.  HarrU,  20  Fla.  148,  7  So.  544; 
Ooodmiirt  v.  (hegon  It.  i  Sov.  Co.  22  Or.  14, 
28  Pac.  884;  MoCarn  v.  International  £  Q. 
N.  R.  Co.  84  Tex.  352,  16  L.  R,  A,  39,  19  S. 
W.  547 :  Wichita  Valley  R.  Co.  v.  Sicensoa 
(Tex.  Civ.  App.)  25  S.  W.  47;  Pendergatt 
v.  Adami  K(ep.  Oo.  101  Moss.  120;  AmeriotM 
Kxp.  Co.  V.  Second  Hat.  Bank,  09  Pa.  394, 
S  Am.  Rep.  203 :  Jennings  v.  fjrand  Trunk 
R.  Co.  127  N.  Y.  438,  28  N.  E,  394.  Bit 
it  was  held  in  St.  Joseph  £  0.  I.  R.  Co.  v. 
I'almer,  38  Keb.  403,  22  L.  R.  A.  335,  4 
Inters.  Com.  Rep-  494,  66  N.  W.  957,  that 
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Huoh  ft  contraut  may  be  implied  from  the  re- 
ceipt of  freight  eluirgea  for  the  whole  dio- 
tanct,  and  its  existeiicc  is  further  eatalv 
liHhcd  in  this  case  b/.the  uncontradicted 
cvideuce  of  conversations  between  the  ship- 
per  and  Armstroiif,  the  agent  of  the  New 
York,  Cbieaga,  &  St.  Louis  company,  which 
estatilisbed  an  atfreemant  not  contradictory, 
but  supplemenbU,  to  that  implied  by  tJie 
bill  of  lodinK  and  other  circumstances  above 
detailed,  and  which  was,  as  has  been  said, 
a  part  of  the  same  transaction.  There  is 
therefore  rio  variimce  between  the  proof  and 
the  petition  as  respects  the  joint  character 
of  tlie  contract  on  the  part  of  the  two  rail- 
road companies.  It  is  undisputed  that  the 
horses  were  diverted  from  the  route  specified 
in  the  oral  agreement,  aa  alleged  in  the  peti- 
.  tJon  of  the  plaintiff^  and  that  aft«r  their 
diversion  they  were  injured  while  in  the 
custody  of  the  carrier.  All  of  the  foregoing 
mntters  are,  therefore,  to  be  disposed  of  aa 

Jiieetions  of  law;  and  It  is  unnocessaiy  to 
iecun  any  of  the  instructions  complained 
of,  except  the  refusal  to  give  a  peremptory 
instruction  for  a  verdict. 

There  wns  at  the  trial  no  question  prop- 
erly to  be  left  to  the  jury  except  that  <a  tfve 
amount  of  damages,  cuir.-crning  their  dis- 
position  of  which  there  is  no  complaint  in 
the  briefs  of  the  plaintiffs  in  error.  But  it 
is  insisted  that  Armstrong,  the  solicitor  of 
the  K^w  York,  Chicago,  k-  St.  Louis  com- 
pany, bad  no  authority  to  stipulate  con- 
cerning the  route  of  tlie  shipment  beyond 
the  line  of  his  employer,  or  to  contract  a. 
liability  for  carriage  b^ond  that  line,  and 
that  Marfan,  ur>on  whom  service  of  sum- 
monn  was  made  in  this  case,  was  not  a  man- 
aging agent  of  the  company,  within  tb« 
nicnning  of  our  statutes.  Neither  of  these 
objections  is  well  taken.  Mor^n  was  the 
manager  of  an  agency  maintained  in  this 
state  for  the  express  purpose  of  soliciting 
traJBc  for  hts  corporation,  which  was  foreign 
to  this  state,  and  had  no  line  of  road  enter- 
ing its  territoiy,  and  Armstrong  was  one  of 
his  employees  in  the  business.  Such  per- 
sons, by  the  very  nature  of  their  emplc?- 
ment,  are  represented  to  the  public  to  have 
authority  to  do  any  act  or  ent«r  into  any 
contract  for  their  principal  pertaining  to 
tlio  buainesa  whicli  they  have  in  charge,  and 
which  has  a  tendency  to  promote  its  sue- 
cp$sfttl  conduct.  Obviously,  one  of  the  most 
frequently  requisite  of  such  acts  would  be 
the  routing  erf  goods  over  the  defendant's 
line  sa  sn  intermediate  line  to  the  points  of 
destination.  Without  such  routing,  the 
shipment  in  question  could  not  have  been 
secured,  and  the  case  may  be  taken  aa  fairly 
illustrative  of  the  charact«r  of  the  businesB 
in  which  the  agency  was  engaged. 

It  is  recommended  that  thfl  judgment  of 
the  district  court  in  so  far  as  it  aiTects  the 
plaintiff  in  error  the  New  York,  Chicago,  t 
St.  T»nis  Railroad  Company,  be  affirmed, 
and  that  in  so  far  as  it  affects  the  plaintiff 
r  the  Fremont,  Elkhorn,  t  Missouri 


Per  OwIami 

For  reasons  stated  In  Uie  forgoing  opin- 
ion, it  is  ordered  that  the  judgment  of  tht 
Dish-ict  Court,  (h  so  far  aa  it  a^tett  Iht 
jilaititiff  in  error  the  iVeio  York,  CKieago,  & 
St.  Lnais  Railroad  Company,  be  o/firmei, 
and  that,  in  so  far  ai  it  afftctt  the  plointijf 
in  etTor  the  Fremont,  Elkkora,  A  Uiaouri 
Valley  Railroad  Company  it  ba  rtverud, 
and  a  new  trial  granted. 

Dn&a,  C.,  ooncurring: 

I  concur  In  the  conclumon  reached  in  the 
foretroiug  opinion,  and  with  the  teasous 
given  therefor.  To  my  mind,  it  is  plain  that 
Uiere  is  no  conflict  between  this  case  and  the 
case  of  8t.  Joseph  A  Q.  I.  R.  Co.  v.  Palmer, 
36  Neb.  16.1.  4  Inters.  Com.  Rqi.  494,  22  U 
R.  A.  33.'>,  50  N.  W.  957.  The  facta  in  this 
case  are  so  different  from  those  in  the 
Pitlmer  Case  that  the  latter  cannot  be  eon- 
eidered  a  precedent  l^  which  this  should  he 
ruled.  In  the  Palmer  Case  a  bill  of  lading 
was  issued  which  limited  the  liability  of  tha 
receiving  company  to  its  own  line,  which  ex- 
tended to  Grand  Island,  24  miles  distant 
from  Hastings,  the  plsce  of  shipment  The 
plaintiff  insisted  that  he  had  made  an  oral 
contract  with  the  agent  of  the  road  for  the 
carriage  of  his  goods  to  their  deiiti nation, 
—  Grant's  Pass,  Oregon ;  that  the  agent  had 
received  the  freight  charges  for  the  entire 
distance;  and  that  he  signed  the  bill  of  lad- 
ing issued  by  the  company  in  the  belief 
that  it  was  a  receipt  tor  the  freight  charges 
paid  and  In  ignorance  of  the  clausea  therein 
limiting  the  liability  of  the  company.    The 

(irincipal  controversy  in  that  case  was  in  re- 
ation  to  the  terms  of  the  contract  of  ahip- 
raent;  the  plaintiff  insisting  that  the  con- 
tract was  on  oral  one  that  provided  for  the 
through  shipment  of  his  goods,  and  that 
his  signature  to  the  written  contract  or  bill 
of  lading  had  been  fraudulently  obtairwd  in 
the  belief  that  it  was  a  recdpt,  while  tbr 
company  insisted  that  the  bill  of  lading 
truly  set  forth  the  real  contract  entered 
inb)  by  the  parties,  and  that  its  llalHli^  did 
not  extend  beyond  its  own  line.  The  Inll  of 
lading  contained  a  clause  limiting  the  lia- 
bility^ of  the  carrier  to  (S  per  100 ;  and  the 
opinion,  after  calling  attentioD  to  article 
II,  S  4,  of  the  Constitution,  whi^  prohibits 
any  llrnitation  up<H)  the  liaUlity  of  a  rail- 
road company  aa  a  common  carrier,  and  to 
former  decisions  of  the  court  holding  that 
such  liability  cannot  be  limited  even  1^  ex- 
press contract,  then  turns  to  a  discussion  of 
the  question  whether  the  company's  contract 
of  carriage  was  to  the  end  of  its  own  line, 
and  delivei?  to  the  next  carrier,  or  to  the 
Qnal  point  of  delivery.  Relating  to  this 
question,  the  opinion  is  as  follows:  "It  is 
id  that  at  common  law  the  common  car- 
F.r  is  not  liaUe  for  loss,  in  the  absence  of 
special  contract,  beyond  the  point  at  which 
it  delivered  the  goods  to  a  connecting  car- 
rier. To  this  it  should  be  added  that  the 
contract  of  the  shipper  was  with  the  carrier 
first  receiving  the  goods,  and  if  such  carrier 
undertook  to  deliver  the  goods  at  thdr  def- 
tination,  even  though  it  contemplated  doinr 
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M>  through  intennediate  carriera,  it  asBumed 
a.  liabili^  of  such  character  for  every  put 
of  tlie  ront«.  Manj  cases  hold  that  receiv- 
ing goods  marked  for  a  point  beyond  the  end 
of  the  receiving  carrier'a  route  is  evidence  of 
»  contract  to  deliver  them  aa  marked.  In 
this  case  the  UU  of  lading  was  executed  in 
duplicate.  In  one  of  the  eopiee  the  deatina^ 
tion  was  left  Uank;  in  the  other  the  lan- 
guage waa;  'Received  of  PaJmer  and  Par- 
dee the  following  described  package,  in  ap- 
parent good  order,  marked  and  consigned  aa 
noted  below,  contents  and  value  unknown, 
to  be  transported  to  Grant's  Pass,  Oregon, 
and  delivered  at  the  railroad  depot  at  Uiat 
point.'  Both  copies  in  writing  show  that 
the  goods  were  consigned  to  Pardee  at 
Grajii's  Pans,  Oregon.  The  negoUations  as 
to  the  freight  were,  according  to  the  uncon- 
tradicted testimony,  with  a  view  to  prepay- 
ment all  the  way  through.  Hastings  was 
only  24  mites  from  Grand  laland,  where  the 
car  WB«  delivered  to  the  Union  Pacific;  and 
t)ie  ¥200  received  by  the  railroad  company, 
if  not  intended  as  a.  full  prepayment  of  the 
freight  to  Or^on,  was  eertainly  intended 
to  apply  on  the  freight  throughout  the  whole 
distance.  There  is  no  possible  view  of  the 
evidence  from  which  it  could  be  inferred 
that  the  railroad  company  had  only  con- 
tracted to  deliver  the  goods  to  the  next  car- 
rier." It  will  be  observed  that  the  opinion 
treats  the  payment  to  the  first  or  initial 
carrier  of  the  freight  charges  for  the  whole 
distance  ob  presumptive  only  that  the  con- 
tract of  carriage  was  &  through  contract, 
and  that,  together  with  the  fact  that  the 
goods  were  received  at  a  point  but  24  miles 
distant  from  the  terminus  of  ite  line,  and 
that  the  bill  of  lading  itself  recited  that  the 
goods  were  "  to  be  transported  to  Grant's 
I'ass,  Oregon,  and  delivered  at  the  railroad 
depot  at  Uiat  point,"  was  concluuve  that 
the  contract  was  one  for  Uu\)ugh  shipment. 
We  entirely  agree  with  the  writer  of  the 
opinion,  under  the  facts  in  that  ease,  that 
"  there  is  no  possible  view  of  the  evidence 
from  which  it  could  be  inferred  that  the 
railroad  company  had  only  contracted  to 
deliver  the  goods  to  the  next  carrier."  The 
bill  of  ladinff  in  the  case  at  bar  recited  the 
following:  "Keceived  of  Union  State  Bank 
one  car  horses,  to  be  delivered  to  Nickel 
Plate  Road  for  Belvidere,  New  Jersey,  at 
UniOB  BtodE  Yards  atatioo,  Chicago,  IIU- 


nois."  As  we  interpret  this  agree- 
ment, the  contract  of  carriage  extends 
to  Chicago  only,  and  the  circumstances 
under  which  it  was  made  give  force 
to  this  construction.  The  evidence  shows 
that  some  time  previous  te  ^cbruar^  13, 
1607,  one  Armsbong,  a  freight  solicitor 
of  the  Nickel  Plate  road,  learned  that  the 
Union  State  Bajik  was  about  to  ship  two 
cars  of  stodc  from  Haj'vard,  Nebraska,  to 
Belvidere,  New  Jersey,  and  requested  L.  G. 
Kempster,  the  local  agent  of  the  Elkhom 
company,  to  introduce  him  to  the  officers  of 
the  bank.  The  Klkhorn  company  had  al- 
ready secured  the  shipment  to  Chicago,  and 
was  not  interested  in  the  shipment  east  of 
that  point.  The  introduction  wa«  made  as 
requested,  and  Arroetrong  contracted  to  re- 
ceive the  shipment  at  Chicago  from  the  Elk- 
horn  company,  and  to  transport  the  same 
over  the  Nickel  Plato  rood  to  Buffalo,  and 
to  forward  it  to  ite  destination  over  certain 
roads  named  by  the  beJik.  When  shipment 
was  made  on  the  13th,  the  bill  of  lading 
was  made  out  and  signed  by  the  parties. 
The  freight  charges  for  the  entire  route 
were  paid  to  the  Elkhorn  company,  and  thin, 
in  the  absence  of  a  special  agreement  to  the 
contrnry,  would  be  presumptive  that  the 
company  had  contracted  to  deliver  the 
freight  at  Belvidere,  New  Jersey,  its  ulti- 
niate  destination;  but  in  the  face  of  the  ex- 
press agreement  which,  as  we  have  said  is 
H,  contract  on  the  part  of  the  Elkhom  com- 
pany to  carry  to  Chicago  only,  thdr  liability 
as  carriers  ceased  at  that  point,  and  that 
company  cannot  be  held  liaUe  for  injuries 
to  stock  received  on  the  other  lines  over 
which  it  was  b^ng  transported.  As  said 
in  Fremont,  K.  cE  31.  VoiI«y  B.  Co.  *. 
Waters,  50  Neb.  602,  70  N.  W,  226 :  "A  rail- 
roAd  company,  receiving  for  shipment  goods 
connigned  to  a  point  on  the  line  of  a  caa- 
necting  carrier  under  an  agreement  to  trans- 
port tncm  to  tlie  terminus  of  Ite  own  road, 
is  neither  at  common  law,  nor  tiy  statute 
of  this  state,  answerable  therefor  aiter  their 
safe  deliver;  to  the  connecting  line  named 
in   the   bill  of  lading  or  contract  of  ship- 
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aare*  to  the  plaintiff  unless  It  IM  shown  that 
the  act  which  the  sei-vant  did,  whli^k  caused 
the  Injury,  was  an  act  which  was,  eipresslj 
or  bj  necessary  Implication,  wltbln  tbe  1 1  dp 
o(  bis  duty  under  bis  eroploymeat. 
a.  The  master  is  not  responsible  If  Ikp 
wrunir  done  by  the  iiervHnt  Is  done 
Hllhaut  his  nnthorllT,  and  not  for  the 
purpose  □[  executing  bis  orders  or  dDlng  bin 
work. 


NoTt— As   to  liability  of  msster  for  klltlDB,  i  Houghtelln    (Neb.)    H  U  B.  A.  73T,  and  Llp« 
by    servant   set    to    gnsnl    premises,   of    person  1  comb  v.  Houston  t  T.  C  B.  Co.  {Tex.)  GS  L.  R. 
eomtBg  thereDD,  see  aJso,  in  this  aerlee,  Davli  v.  |  A.  809. 
eg  L.  R.  A. 
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Z.     A    per  BOB    emplorcA    (o    iTKteh    tke 
perasniil      pr*|^rtr     of     m     go^pbbTi 

■I«red  uiKitt  the  ™«1  propertr  ol  KDOtlwr,  Will 
not  be  deemed  to  be  ■ctlnc  within  the  line  of 
bin  dut;  If  be  sball  ahoot  a  penoa  tres- 
plulnB  upon  the  renltj,  becsuM  tb«t  p«r*on 
reIiiH>  to  go  on  the  premlaes,  or  to  halt,  or 
to  tbrow  up  bin  banda.  at  hia  command. 
4.  Where  It  appeara,  wfeen  tke  plklatlS 
reata,  that  the  acc  ot  the  Mrrant  waa  a  wil- 
ful one,  and  waa  not,  eiprenl;  or  Implledlj, 
within  the  Una  ot  the  aerTnut'a  duty  or  am- 
ployment,  there  ahould  be  a  nouaalb 

(PilMV,  /.,  ai**t»ti.} 

{NOTember  IT,  IflOS.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  affimiiiiK  a  judgment  of  tbe 
Circuit  Court  (or  Hudson  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  for  whicfa  de- 
fendant was  alleged  to  be  reiponatble.  Re- 
statement by  Fort,  J.: 
On  tlie  night  of  January  16,  IBOO,  the 
plaintiff  wfts  shot  in  tlie  (ace  and  back  by  the 
servant  ot  the  defendant.  Doe  of  the  results 
of  tlie  shooting  waa  t^  lost  of  the  plaintiff's 
eye.  The  defendant  waa  tbe  owner  of  cer- 
tain personal  property  stored  upon  a  wharf, 
called  by  the  witnesses  a  "dock,"  which  ip 
situate  upon  the  Jersey  aide  of  tbe  Hudson 
river,  near  Ft.  Lee.  IIb  shootii^  ocourred 
at  about  tl  P.  U.  It  wa«  dark.  The  defend- 
ant did  not  oirn  the  wharf,  and  its  peraonnl 
property  waa  only  upon  a  part  of  the  proper- 
ty. The  servant  was  employed  to  watch  the 
property  of  the  defendant  upon  the  wharf, — 
to  take  care  of  it  and  see  that  it  was  not 
stolen.  On  the  day  of  t^e  shooting,  prior  to 
the  time  of  shooting,  three  men  had  been  to 
the  wharf,  and  been  driven  away  by  the  de- 
fendant's servant ;  and  tbe  men,  as  tbe  plain- 
liU'a  case  abowB,  had  threatened  to  return 
;>nd  kill  the  defendant'a  servant.  The  same 
iiii,'tit  the  plaintiff,  with  two  other  men, 
>  iiinp  tn  the  wharf  in  a  boat,  and  tied  it,  and 
<-liml>ed  up  the  crib  work  upon  it,  and  began 
to  move  around  upon  tlie  filled  work  at  tbe 
river  fi'ont,  and  back  upon  other  parts  of  the 
property.  The  defendant's  servant  saw 
them,  and  surmised  they  were,  or  might  be, 
the  same  three  men  who  bad  been  there  be- 
fore on  tliat  day,  in  a  boat,  and  who  had 
threatened  to  kill  bim.  He  armed  hinnelf 
with  a  shotgun  which  he  bad  upon  tbe  prem- 
ises to  shoot  game,  but  whicb  gun  was  not 
his  aiaster'e,  nor  had  it  been  furnished  by 
his  master,  nor  waa  the  gun  brought  to  tbe 
premises  witti  his  master's  consent  or 
knowledge.  Tbe  servant  testified  for  the 
plaintiff  that  he  Iiad  used  the  gun  to  kill 
game  in  the  daytime,  and  had  at  times  car- 
ried It  at  night.  The  aervajit  further  testi- 
fied in  the  plaintilTa  case,  on  the  plaintiff's 
■■.lamination,  aa  follows: 

Q.  For  what  purpose  was  it,— protection 
or  what.— that  you  ftredl 
liO  L.  R.  A. 


A.  I  was  the  man  to  know  their  buNiuae 
on  that  dock  during  that  hour  in  the  night. 
Q,  For  whom  did  yon  want  to  know  thatT 
A.  For  myself;  nobody  else. 


was  th^  the  defendant  was  "merely  al- 
lowed to  use  tbe  dodc  pnqier^  for  storage, 
up  to  su<^  time  aa  I  might  rent  tiw  pn^ier^ 
or  make  use  ol  iL"  £lo]ph  A^ien,  one  a 
the  men  who  waa  upon  the  whan  with  the 
plaintiff,  testified  for  tbe  plaintiff: 

t).  When  he  called  "hands  Dp,"  yoa  thne 
fellowa  all  started  to  run  I 

A.  Yes,  sir ;  I  wasn't  gmng  to  stand  there 
like  a  monkey.  I  was  ecared,  of  oourae.  I 
had  four  children  and  a  wife  home. 

It  further  appeared  on  direct  examinatloB 
in  the  plaintiff's  case,  in  the  testiuMHi;  of 
the  eer\'ant,  Anderson,  as  follows: 

Q.  Tell  ua  wliat  happened,  and  what  you 
saw,  and  what  was  done  T 

A.  Before  I  apoke  to  them,  I  told  tbem  to 
hold  up  their  bands  and  atop,  and  I  told 
them  to  atop  two  or  three  times,  but  tbey 
did  not:  They  did  not  stop.  When  one  of 
tlieon  answered  me,  he  says,  "Which  way  de 
you  want  me  to  runt"  I  says,  "Dont  ma 
at  all."  I  says,  "Go  on  the  dock  and  stand 
still,  so  I  can  see  who  you  are."  I  called 
to  them  again,  I  called  to  tbem  about  four 
times  before  I  shot.  Then  I  fired  ri^t 
straight  over  their  head*.    .    .    . 

Q  How  nuuiy  barrels! 

A.  Only  one  tlie  first  time,  llien  I  called 
to  them  three  or  four  times  again,  and  I 
went  after  them,  and  I  shot  again, 

Q.  What  did  you  do  that  fori 

A.  I  wanted  them  mm  to  halt. 

Again  the  witneaa  aaidi 

Q.  You  told  them  to  throw  up  their  bandi 
and  atop.     What  did  they  dol 
it.  Commenced  to  run. 

The  plaintiff  also  testified  that  be,  with 
his  companions,  were  upon  tbe  wharf  to  get 
some  wood  to  heat  coffee,  and  were  ttera 
only  seven  or  eight  minutes  before  he  waa 
shot.  Plaintiff  was  at  all  times  qnito  a  dis- 
tance from,  if  not,  at  the  time  of  the  shoot- 
ing,   running   away   from,   the   defendant'* 

Meagra.  Bedle,  Edwards,  *  Lkwmee 

for  plaintiff  in  error. 

MtasrM.  Tonus  A  Arrowaulth,  for  de- 
fendant in  error: 

The  caM  was  clearly  one  for  the  jury,  and 
the  defendant's  motion  for  a  mMsnit  was 
properly  denied. 

Uontgotnvry  v.  Si»r(tro«o,  16  App.  Div- 
9B,  44  N.  Y.  Supp.  1066. 

A  uiBster  is  ordinarily  liable  for  injuries 
cai'.ned  by  bis  servant  in  preventing  damap 
or  loss  to  property  of  the  master. 

14  Am.  tu  Eng.  Enc  Law,  p.  810;  Awnd* 
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V.  D«laKwre,  L.  &  W.  B.  Co.  64  N.  Y.  129,  21 
Am.  Bep.  CUT;  Cof^y,  Torts,  pp.  62B,  634); 
Matt  V.  Contumera'  lea  Co.  73  N.  Y.  643; 
UcCann  v.  Conaolidated  Traction  Co.  69  N. 
J.  L.  467,  3ti  L.  R.  A.  236,  36  Atl.  83S ;  long 
V.  VewYork,  L.  E.  A  W.  B.  Co.  61  Hun,  803, 
4  N.  Y.  Supp.  666;  Hoffman  v.  Nmn  York  0. 
A  a.  R.  H.  Co.  87  N.  Y.  2E,  41  Am.  Rep. 
337;  lAmpvi  y.  London  GeneroJ  Omnibus  Co. 
I  Hiirlst.  b  C.  628;  Araamith  v.  Temple,  11 
lU.  App.  39;  Kantan  City,  ft.  8.  d  (1.  R.  Co. 
V.  Keliw,  36  Kan.  656,  69  Am.  Rep.  696,  14 
Pae.  172;  Kliita  v.  Central  F.  R.  Co.  37  Cal. 
400,  09  Am.  Dec.  2S2;  Redding  v.  Sotith 
Carolina  K.  Co.  3  S.  C.  N.  S.  1,  16  Ara.  Rep, 
6B1  i  Aycrigg  v.  ffeic  York  d  E.  B.  Co.  30  N. 
J.  L.  462, 

Tlie  a^iplication  of  the  rule  retpondvit  ta- 
perior  does  not  depend  upon  the  obedience  of 
tlie  Mrvant  to  hin  maater's  orders,  nor  upon 
tli«  legutity  of  tbe  aervast's  conduct. 

Bafitty  V.  Manc}iester,  B.  <t  L.  R.  Go.  L.  R. 
8  C.  P.  148;  DriBColl  v.  Carlin,  60  N.  J.  Ii. 
30,  11  Atl.  482;  New  York,  L.  E.  i  W.  R. 
Co.  V.  Baring,  47  N.  J.  L.  139,  64  Am,  Rep, 
123;  Holt  V.  Consumer*'  Ice  Co.  73  N.  Y. 
547 ;  Barrett  v.  Aeu.  York  C.  d  H.  R.  R.  Co. 
45  App.  Div.  226,  61  N.  Y.  Supp.  B;  Levy  v. 
Ely,  48  App.  Div.  654,  02  N.  Y.  Supp.  B56, 

Ib^ven  ttiougb  Holler  rhb  a  trespaaaer,  An- 
deraoD  was  not  justified  in  shooting  him. 

Carter  t.  LofiiavHU,  N.  A.  d  C.  R.  Co.  08 
Ind.  652,  49  Am.  Rep.  TBO;  Amalo  v.  Bixth 
Jie.  S.  Co.  9  Misc.  4,  29  N.  Y.  Supp.  51; 
Habcr  V.  Bioadioay  d  S.  Ave.  B.  Co.  10  Misc. 
109,  30  K.  Y.  Supp.  931 ;  Palmer  v.  Gordon, 
173  Maaa.  410,  63  N.  E.  Q09;  Hernck  T. 
Wixom,  121  Mich.  384,  80  N.  W.  117,  81  N. 
W.  333;  Barria  v.  Eaton,  20  R.  I.  81,  37  AtL 
308. 

The  domageB  are  not  exceiwive. 

WaUh  V.  intchburg  B.  Co.  78  Hun,  1,  28 
N.  Y.  Supp.  1007 ;  Arnesea  v.  Brooklyn  City 
It.  Co.  9  Misc.  272,  2B  N.  Y.  Supp.  748 ;  De 
Wardener  v.  Metropolitan  Htreet  R.  Co.  1 
App.  Div.  240,  37  N.  Y.  Supp.  133;  Bieffen- 
6och  V.  Sevi  York,  L.  E.  d  W.  R.  Co.  6  App. 
Div.  92,  38  K.  Y.  Supp.  788;  Solarz  v.  Man- 
hattan a.  Co.  B  Misc.  666,  29  N.  Y.  Supp. 
1123;  Uapar  v.  Hammond,  64  App.  Div.  632, 
07  N.  Y.  Supp.  63. 

F«rt,   J.,   delivered   tlie   opinion   of    the 

There  is  hut  one  question  In  this  case, 
vit.:  Is  the  defendant  liahle  for  the  inju- 
ries done  to  the  plajntifl  by  its  servant,  un- 
der the  facte  set  out  at  tbe  head  ot  this  opin- 
ion I  In  an  action  of  tort,  in  tbe  nature  of 
an  action  on  the  case.  Judge  Iloar  says  the 
rule  is  that  "tbe  master  is  not  responsible 
If  the  wrong  done  by  the  servant  is  done 
without  his  authority,  and  not  for  the  pur- 
pose of  executing  hia  orders  or  doing  his 
work."  HoToe  v.  WeitnnoroA,  12  Allen,  49, 
67.  The  eervant  in  this  case  was  Dot  em- 
ployed to  protect  the  whsx f,  but  the  personal 
property  of  the  defendant  upon  a  part  there- 
of. The  ii-barf  itself  did  not  belong  to  the 
defendant.  A  person  employed  to  watch  tbe 
personal  property  of  a  company,  stored  Up- 
on the  real  property  of  another,  will  not  be 
60  L.  B.  A.  < 


deemed  to  be  acting  wiUiin  the  line  of  his 
duty  if  be  shall  shoot  a  person  trespassing 
upon  the  real^  because  that  person  refuses 
to  go  off  the  premises,  or  to  halt  or  throw 
up  his  hands,  upon  his  command.  If  Uie 
person  shot  had  the  personaJ  property,  or 
some  of  it,  in  his  possession,  and  refused  to 
surrender  it,  or  if  he  was  in  the  ai^  of  talc- 
ing  it,  and  refused  to  desist  when  command- 
ed so  to  do,  and  be  was  shot  by  the  servant, 
even  Uiough  the  shooting  were  wanton  and 
wilful,  the  master  might  nevertheless  be  lia- 
ble, iiut  that  is  not  this  case.  There  is  no 
proof  in  this  case  that  tbe  plaintiff,  or  those 
wiUi  him,  were  interfering  in  any  way  with 
tbe  property  ot  the  defendant.  They  were 
simply  upon  the  wharf  to  boil  some  coffee, 
and  the  servant  of  the  defendant,  wiUiout 
excuse  or  explanation,  white  th^  were  en< 
gaged  in  gathering  wood  for  this  purpose, 
or  while  they  were  in  the  act  of  running 
away,  shot  and  injured  the  plaintiff.  It  is 
dilficult  to  see  how  such  shooting  can  in  any 
way  be  distinguished  from  the  shooting  by 
any  stranger  who  might  have  happened  to  be 
on  tbe  wharf  and  tried  to  drive  tbe  men 
therefrom.  There  is  no  proof  in  tbe  record 
that  it  WHS  any  part  of  the  duty  of  the  de- 
fendant's servant  to  keep  persons  off  the 
wharf.  In  fat-t,  the  implication  is  entirely 
the  other  way.     He  was  to  watch  the  per- 
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where  a  watchman  is  given  by  tlie  master  i 
revolver  to  use  in  guarding  property,  it  i. 
held  in  (lolden  v,  Neiobrand  that  tbe  master 
is  not  liable  for  injuries  caused  to  a  person 
who  lias  been  upon  the  property,  but  who  is, 
at  the  time  tbe  shot  is  fired,  off  tbe  property, 
and  Deeing  away.  In  that  case  the  court 
said:  "To  protect  the  brewery  did  not  re- 
quire Roenspeiss  to  shoot  and  kill  a  pereoa 
wbo  was  retreating  therefrom.  The  killing 
was  not,  therefore,  done  in  the  line  of  the 
duty  Roenspeiaa  was  employed  to  perform." 
62  Iowa,  69,  36  Am.  Rep.  257,  2  N,  W.  S37. 
"It  is  immaterial  whether  or  not  the  tor- 
tious act  be  committed  while  the  agent  is  en- 
gaged in  the  rightful  business  of  his  em- 
ployer, which  he  is  attending  to  by  his  direc- 
tion; for,  if  he  transcends  hia  authority 
while  so  engaged,  his  acts  do  not  bind  his 
employer  unless  sanctioned  by  him."  f/eto 
Orleans,  J.  d  Q.  tf.  B.  Co.  v.  Harrison,  48 
Miss.  112,  12  Am.  Rep.  356.  The  case  at 
bar  is  not  within  the  class  of  cases  where 
tbe  master  is  required  by  contract  to  protect 
the  person  assaulted  by  bis  servant,  as  in 
the  case  of  passengers  assaulted  by  railway 
employees,  Dillingham  v,  Antliont/,  73  Tex. 
47,  3  L.  R.  A.  634,  11  S.  W.  139;  15  Am.  St. 
Rep.  763,  see  note;  IVore  v.  Baralaria  d  L. 
Canal  Co.  35  Am.  Dec.  189,  201,  note  (15 
Ln.  inO),  The  plaintiff  and  bis  companions 
were  dearly  technical  trespassers  upon  the 
wharf  property.  Neither  he  nor  they  bad 
any  contract  or  other  legal  relations  with 
the  dcfendmit,  or,  indeed,  with  the  wharf 
owner.  The  supreme  court  of  Connecticut 
states  the   rule  applicable  to  this  class  of 
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cases  about  bh  clearlj  as  it  can  be  done  when 
it  safB:  "For  all  acts  done  bf  a  Eerraiit  iu 
obedience  to  the  ezpreea  ordetB  or  directions 
of  the  master,  or  in  tbe  execution  of  the 
master's  buaineaa,  within  the  scope  of  his 
employment,  and  for  acts  in  any  sense  nrar- 
ranfed  by  tjie  express  or  implied  authoritj 
conferred  upon  him,  considering  the  nature 
of  tbe  services  required,  the  instructions 
given,  and  the  circumBtancea  under  which 
the  act  is  done,  the  master  is  responsible ; 
for  acts  which  are  not  within  these  condi- 
tions the  servant  alone  is  respond ible." 
mont  V.  miU,  45  Conn.  47,  ZS  Am.  Rep.  63S. 
For  •  complete  review  of  alt  the  cases  in 
this  counti'y  upon  the  general  subject  of  the 
master's  liability  or  nonliability  for  the  acts 
of  his  servant  in  cases  of  tort,  see  the  not«  to 
llooJloe  v.  UemphU  A  G.  R.  Co.  64  Am.  St. 
Hup.  87,  71.  85  (107  Ala.  233,  29  L.  R.  A. 
729,  18  So.  1G6). 

The  »cr\'ant  of  the  master  cannot  bind 
the  niaster  to  respond  in  damages  to  the 
plaintiff  unlew  it  be  shown  that  the  act 
Which  the  servant  did,  which  caused  the  in- 
jury, was  an  act  which  was,  expressly  or  by 
necessary  implication,  within  tbe  line  of  his 
duty  under  hia  employment.  When  the 
plaintiff  restedt  the  proof,  as  I  think,  left  no 
room  for  doubt  that  the  act  of  the  servant 
was  not  within  tbe  express  or  implied  duty 
imposed  upon  him  by  the  fact  or  nature  of 
his  employment.  The  plaintiff  was  bound 
by  tlie  evidence  of  Anderson,  Aspen,  and 
Koa9,  ofTered  by  him,  which  established  the 
fact  that  the  sertimt  of  the  defendant  was 
n<^,  at  tbe  time  of  tbe  shooting,  doing  an 
art  which  was  necessary,  or  which  he  could 
possibly  have  believed  to  be  necessary,  to 
protect  hia  niaater'a  properly,  but  was  en- 
gwed  in  a  wilful  and  wanton  trexpasa,  out- 
side tlie  line  of  his  duty.  Anderson  l«jtillcd 
that  he  tired  the  shot  "lo  know  for  himself" 
why  the  men  were  on  the  wharf  at  that  hour 
of  the  night  He  was  not  employed  for  that. 
It  was  not  in  the  line  of  hia  duty  to  shoot 
at  men  to  learn  that  fact.  It  is  quite  ap- 
parent, of  course,  that  the  shooting  in  this 
caAe  could  in  no  sense  be  considered  a  neg- 
ligent act.  It  was  clearly  wilful.  It  waa 
an  a-vt  of  the  servant  intentionally  done.  It 
was  as  wrongful  as  it  was  wilful.  It  could 
hardly  be  characterized  as  less  than  mali- 
cious. It  was  evidently  inspired  by  a  feel- 
ing of  personal  resentment,  to  punish  the 
three  men  because  he  thought  they  were  the 
persona  who  had  threatened  to  kill  him  on 
tlie  afternoon  of  the  same  day.  Under  the 
early  ICngliah  authorities,  b^inning  with 
Txird  Kenyon's  judgment  in  M'JUanus  v. 
Crickett,  1  East,  lOfi,  for  such  an  act  aa  that 
done  by  this  defendant's  servant  the  master 
was  not  liable.  The  early  cases  made  tbe 
test  of  the  master's  liability  depend  upon 
the  moral  quality  of  tbe  act,  instead  of  leav- 
ing it  to  depend  upon  the  question  of 
whether  the  act  «as  done  in  tbe  line  of  the 
master's  business,  and  within  tbe  scope  of 
the  servant's  employment.  Tliis  was  not 
only  true  in  England,  but  in  this  country. 
Sdoore  V,  Hanborne,  2  Mich.  519,  59  Am. 
Dec.  200;  H'ri'aJK  v.  HiVcwr,  32  Am.  Di-'c. 
B&  L.  R.  A. 


607,  note  (10  Wend.  343)  ;  Co*  v.  £t«ky, 
30  Ala.  340,  76  Am.  Dee.  326;  AitfJkM  v. 
yevi  Yort  d  X.  H.  R.  Co.  4  Jones  t  S.  !2£; 
Terger  t,   Warren,  31   P*.   310;   PiltibuTa. 

A.  A  U.  FoM.  H.  Co.  v.  Donahue,  70  Fa. 
llBj  CroeLvr  v.  A'cw  London,  W.  d  P.  B. 
Co.  24  Conn.  249;  Braabcr  v.  ITcancdy,  ID 

B.  Mon.  30;  BanUa  t.  Mabry,  23  N.  C,  [1 
Ired.  L.)  240.  It  will  not  be  neccssan  to 
cite  the  cases  which  show  that  this  rule  (a 
no  longer  followed  in  England  or  this  douD' 
try.  Any  text-book  on  Master  and  Servant 
will  give  tbem,  and  show  the  gradual 
growth  away  from  the  doctrine  of  M'Mamit 
V,  Crickett;  but  a  careful  study  of  the  coses 
will  demonstrate  that  the  reason  for  the 
cbsjige  in  the  rule  baa  generally  been  sup- 
ported upon  principles  arising  out  of  ttu 
contract  character  of  the  reiati<Hi  betiFMn 
the  mabler  and  the  person  injured,  under 
which  the  wilful  act  has  been  committed. 
The  rule  has  been  gradually  extended  until 
it  may  be  said  that  the  liability  of  the  mat- 
ter for  the  wilful,  wrongful,  and  malidotu 
acts  of  the  servant  now  extends  to  eveiy 
ca^e  where  the  act  of  the  servant  is 
done  with  a  view  to  the  furtheram-t 
and  discharge  of  his  master's  business, 
and  within  the  scope  and  limits  of  his  em- 
ployment, l/olt  V.  Cotuumert'  Ice  Co.  73 
N.  Y.  543;  Ronndt  v.  Delaware,  L.  <£  IF.  II. 
Go.  C4  N.  Y.  129,  21  Am.  Rep.  597 ;  20  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  169.  Beyond 
the  scope  of  his  employment,  the  servant  is 
as  much  ft  stranger .  to  the  master  as  anjr 
third  person,  and  his  act  in  that  ease  can- 
not be  regarded  as  the  act  of  tbe  master. 
Smith,  Mast.  &,  S.  4th  Kng.  ed.  209.  The 
rule  as  it  is  now  established  by  the  later 
judicial  declarations  should  be  held  strictly 
within  ith  deflnad  limits.  It  is  a  rule  capa- 
ble of  grea.t  abuse  and  much  hardship,  and 
the  courts  should  guard  against  its  exten- 
sion or  misapplication.  For  a  wilful  ad 
done  by  a  aervant,  not  within  the  line  of  his 
employment,  and  about  which  there  is  not 
a  doubtful  question  of  (act  aa  to  whether  the 
act  of  the  servant  was  or  was  not  within 
the  line  of  his  duty,  the  court  should  con- 
trol the  case,  and  nonsuit,  or  direct  a  ver- 
dict for  the  defendant.  WheUier  there  be 
e>  idence  which  raises  a  question  to  go  to  the 
jury,  as  to  whether  the  act  of  the  servant 
waa  within  the  line  of  his  duty  bjkI  emplt?- 
ment,  is  for  the  court.  If  the  court  so  de- 
termines, then  it  is  a  question  for  tbe  juiy 
whethci',  under  the  proofs  the  act  wa»  or 
was  not  within  the  line  of  the  servant's 
duty  or  employment.  Where  it  appears, 
when  the  plaintiff  rests  his  case,  that  the  act 
of  the  servant  was  a  wilful  one,  and  was  not, 
expressly  or  impliedly,  within  the  line  of  the 
servant's  duty  or  employment,  there  ehonid 
be  a  nonsuit. 

When  tbe  plaintiff  rested  his  case,  the  de- 
fendant moved  to  nonsuit  "  because  then  is 
no  testimony  in  this  case  which  would,  if 
true,  operate  fi  bind  tbe  defendant,  P.  San- 
ford  Ross,  Incorporated."  A  careful  exami- 
nation of  the  plaintiff's  proof  makes  it  clear 
that  such  waa  the  fact.  The  shooting  by  the 
servant  of  the  defendant  was  not,  under  tbe 
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Cof  made  by  the  plaintilT,  shown  to  liave 
n  done  while  the  servant  was  acUng 
within  the  line  of  his  dutj  or  employment, 
and  a  nonsuit  should  have  been  granted. 
Its  refusal  was  error,  and  for  thia  c*iiBe  the 
judgmmt  tkould  hv  reveried. 

Pltmej,  J.,  diaaenta. 


STATE  o(  New  Jersey  (CHILDREN'S  SEA- 
SHOKB  HOUSE  at  Atlantic  City,  for  In- 
valid Children,  Prosecntor),  Plff.  in  Err. 


ATLAKTIC  CITY. 


(.. 


..N.J... 
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■1.  A  ekkritabic  c*rporallsn,  alreadr 
eil]«)rlBa  vsriuptlaB  froiu  iBxatloa  for 
tta  hoiiac  and  the  land  on  irlilch  It  Ife 
loealed  nnder   that  secllon  o(  the   ta^  set 

whicb  exempts  ftom  taxation  nil  buUdTnga 
used  excluilveir  for  cbarltnble  punHMea.  vith 
the  land  wbsreon  the  aame  are  erected,  &ud 
which  maj  be  necesoary  lor  the  fair  enjo;- 
ment  thereof,  and  the  furniture  and  peraoaal 
prapertr  uaed  therein  (P.  L.  1804,  p.  SG4  ;  8 
Gen.  BtaL  p.  83:^0),  purcbafied  other  land,  a 
mile  awa7.  with  the  parpoae  of  remoTlns  the 
InatltutloQ  there  after  a  aule  of  the  prapertr 
It  then  occupied.  Pendlus  sucb  sale  It  located 
and  occupied  ■  camp  on  the  newl;  acquired 
iot,  coQalatlDg  of  teuta  fir  the  accommoda- 
tion of  the  OTerllow  from  the  main  luitltatlon 
durluK  the  monlha  of  Jul;  and  Aupiat,  with 
a  one-storj  frame  structure  adjacent  thereto, 
naed  eiclaalTeiy  aj  a  kitchen  and  laiiDdr;  for 
the  camp,  In  which  no  one  slept.  Upon  re- 
view of  an  aaaeiBmeDt  for  I&xea  laid  upon  the 
newl;  acquired  land.  It  was  Aeld  that  neither 
the  tenta  nor  the  frame  kitchen  were  build- 
ing*. In  the  lenae  Of  the  atatute,  and  that 
the  aatesimenC  mnat  be  afHrmed. 
■•  The  charter  af  the  eorporatloa  Ilaa- 
Ited  llB  risht  to  hold  yroperlr  to  an 
aaaoaat  not  cseeedlnc  f  100,000,  but 
contained  no  clause  exempting  it  from  laxa- 
tloD.  The  eiempllDg  clause  above  recited  was 
the  general  law  of  the  stale  at  the  time  the 
charter  waa  granted.  A  general  law  was 
afterward  passed  Increasing  the  cspadt;  o( 
beneroleut  and  charitable  corporation!  to  bold 
property  to  a  sum  not  exceeding  $300,000,  but 
this  act  contained  a  prorleo  to  tbe  effect  that 
nothlUK  therein  contained  should  be  coaalmed 
to  exempt  the  property  of  said  corpoiutlon 
tlon.  Upon  a  review  of  the  above 
t  on  certiorari,  the  tax  was  bob. 
tained  on  tbe  ground  that  tbe  corporation 
had  already  oblaJned  exemption  from  tniatlon 
to  Ibe  amount  limited  by  its  charter,  and  that 
tbe  result  was  not  altered  by  the  act  Increaa- 
Ing  Its  capacity  to  hold  property  beyond  the 
i<ei]aired  amount   because  of  the  provli 
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•Beadnotes  by  HiNniicxsoN,  J. 

Htrav.^li'or  a  ease  in  tbla  aeries  simitar  to 
the  above,  holding  that  an  exemption  from  tax- 
ation of  "houeeB  of  rellglona  worahlp"  will  not 
Include  that  portion  of  a  lot  of  land  procured 
(or  the  erection  of  a  permanent  church  buUdiog 
upon  wbldi  work  baa  not  been  commenced,  al- 
though a  temporary  structure  has  been  erected 
for  religious  worship  on  another  portion  of  the 
lot.  see  All  Saints  Parish  v.  Brookllns  (Mess.) 
D2  L.  R.  A.  TT8. 
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tained.  but  not  upon  tbe  ground  stated  ;  tbe 
court  holdlug  that  the  proviao  did  not  op- 
erate ss  a  repeal,  aa  to  this  class  of  cor- 
porations, of  tbe  generni  act  creating  exemp- 
tions from  taxation. 

(November  IT.  1902.) 

EBROK  to  the  Supreme  Court  to  review 
a  judgment  affirming  an  asBesament  of 
prosecutor 'a    property    for    taxation.      Af- 

The  fafta  ere  stated  in  the  opinion. 
MMtra.  Tkw^paon  A  Cole  (or  plaintilT 


J(cs*rs.  Oodfrer  A  Oodfrey,  Ii 


-  defend- 


Exemptions  depend  upon  the  use  of  tlie 
property. 

Property  held,  though  convenient,  ie  not 
aeceanaiy  to  the  enjoyment  and  use. 

Intention  to  use  at  a  future  time  does  not 
entitle  to  exemption. 

Congregation  of  8t.  Vincent  d«  Panl  v. 
Brakeley,  87  N.  J.  L.  176,  60  Atl.  689. 

Kendriokaon,  J.,  delivered  the  opinion 
of  the  court ; 

This  writ  of  eiror  brings  up  for  review 
an  adjudication  of  the  supreme  court  upon 
cttrtiornri  sMrming  an  assessment  of  taxei 


napolis,  Richmond,  and  Atlantic  a 
Atluntic  City.  The  dimensions  of  the  land 
are  300  t^  344  feet,  which  include  an  en- 
tire block  in  that  section  of  the  city.  It  is 
ralued  in  the  aeeesement  at  $1G,000.  The 
tax  waa  sustained  in  the  supreme  court  on 
the  ground,  as  stated  in  tbe  syllabus,  that 
the  prowcutor  was  authorized  by  its  char- 
ter to  hold  property  not  exceeding  in  value 
$.^0,000 1  that  it  owns  and  uws  exclusively 
for  charitable  purposes  certain  buildings, 
with  the  land  whereon  the  same  are  erected, 
valued  In  excess  of  that  sum,  and  haa  been 
and  is  exempted  from  all  taxation  thereon; 
that  it  is  not  entitled  to  the  exemption 
claimed,  it  being  in  excesa  of  ita  grant  to 
exemption,  which  is  limited  to  property  tbe 
value  of  which  doe«  not  exceed  $30,000.  Tbe 
grounds  of  tbe  conclusion  are  fully  presented 
by  the  learned  justice  who  delivered  the 
opinion  of  the  court,  to  which  reference 
should  be  had,  and  they  need  not  here  be 
restated. 

It  must  be  observed  that  the  special  act 
incorporating  the  proaecutor  (F.  L.  1873,  p. 
B84)  contained  no  provision  exempting  its 
property  from  taxation;  nor  did  tbe  supple- 
ment to  said  act,  approved  February  9,  1B75 
II'.  L.  p.  19  ol  Private  Acts),  which  en- 
larged Uie  amount  of  ]»operty  authorized 
to  be  held  by  the  prosecutor  to  ^100,000, 
embody  in  it  any  exemption  from  taxation. 
Tliis  latter  act  seems  to  have  been  over- 
looked in  the  court  below,  but  it  does  not 
afTect  tlie  question  under  discussion,  because 
the  affidavits  show  that  the  property  of  the 
pro<icc<itor  included  in  the  previous  exemp- 
tion refern^d  to  was  worth  $200,000.  The 
opinion  holds  that  the  act  entitled  "An  Act 
Concerning    Corporations    Constituted    for 
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BeiMVoleat  and  Charitable  Purposes  "  ( P.  L. 
Iti90,  p.  48)  includes  within  ita  general 
terms  a  corporation  of  the  character  of  the 
ptiMBcnitor,  and  that  its  capacity  to  hold 
property  is  therefiy  increased  from  the  limit 
of  t^d.OOO  to  the  amount  of  value  of 
$A0U,O00.  But  the  act  contains  a  aectjon 
whieli  reads  as  follows:  "Sec.  3.  That 
nothing  herein  ixintained  shall  be  construed 
to  exempt  the  property  of  said  corporati 
from  taxation."  This  section,  of  course, 
general  in  its  application,  and  does  not  make 
direct  reference  to  the  prosecutor.  The  su- 
preme court  has  found  this  section  to  be  a 
barrier  against  aziy  exemption  from  taxation 
being  allowed  to  the  prosecutor  beyond  the 
amount  of  property  it  is  authorized  to  hold 
under  itA  charter.  Wg  are  unable  to  concur 
in  this  view.  At  the  time  of  the  passage  of 
thia  act  n  supplement  to  the  taz  act,  ap- 
pi'ovcd  April  11,  1806  (P.  L.  p.  I0T8),  was 
in  full  force.  It  was  a  general  act,  and  by 
its  5th  section  it  declares  and  defines  the 
persons  aiid  property  that  shall  be  eiempt 
from  taxation.  Included  in  the  description 
of  the  property  so  declared  exempt  is  the  fol- 
lowing paragraph : 

"And  all  buildings  used  exclusively  for 
i^haritable  purposes,  with  the  land  whereon 
tlie  snme  are  erected  and  which  may  be  nec- 
essary  for  the  fair  enjoyment  tlisreof,  and 
the  furniture  and  personal  property  used 

This  exemption  clause  is  found,  without 
verbal  altenttion,  ia  &  supplement  to  this 
act  approved  May  16,  1S84  (P.  L.  p.  354;  3 
Oeu.  Stat.  p.  3320). 

To  give  the  effect  suggested  to  tht 
section  of  the  act  of  IB90,  it  would  have  to 
be  regarded  as  operating  to  repeal  the  ex- 
empting clause  of  the  general  act  of  1966, 
BO  far  as  tha  prosecutor  and  other  like  cor- 
porations are  concerned.  And  it  would  be  a 
repeal  l^  implication  only,  which  is  not  fa- 
vored 1^  tJie  courts.  There  are  no  repealing 
words  in  the  act  of  1390,  ajid  when  these  are 
absent  a  strong  presumption  arises  that  no 
repeal  whs  intended,  or  it  would  have  been 
expresBcd.  M'Heeli/  v.  Woodruff,  13  N.  J. 
L.  362  i  Plum  v,  Lugar,  49  N.  J.  L.  SBT,  9 
Atl.  779.  The  act  of  1890  does  not  say  that 
BUch  corporations,   whoso  capacity  to   hold 

Iiroperty  is  thereby  increased,  shall  not  en- 
oy  the  immunity  from  taxation  they  may  be 
entitled  to  under  the  general  tax  law,  but 
only  that  they  ehall  not  claim  such  immu- 
nity, by  virtue  of  that  act.  This  matter,  I 
think,  IS  quite  plain,  so  that  we  are  not  re- 

!|uired  to  ascertain  the  precise  object  the 
egislature  had  in  view  in  thus  incorporat- 
ing the  proviso  In  the  act  of  1890.  It  may 
not  be  amiss  to  suggest  a  possible  object. 
It  in  well  understood  that,  for  a  num- 
ber of  years  anterior  to  the  passage 
of  the  amendments  to  the  Constitution 
Iq    is 76,    quite    a    large    number    of    oor- 

E rations  were  constituted  for  bene  vo- 
lt and  charitable  purpOi«e»,—  some  un- 
der the  general  act,  and  others  by  special 
charter.  In  these  the  amount  of  property 
permitted  to  be  held  was  usually  stated,  and 
in  a  number  of  these  charters  there  was  a 
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approved  in  1969  incorporaUng  ti* 
First  Oerman  Benevolent  Society  of  Jenej 
City  (P.  L.  1869,  p.  1272),  wherein  the  so- 
ciety is  authorized  to  hold  real  and  persMUil 
estate  not  exceeding  $15,000  in  value,  sad  a 
provision  ia  added  exempting  the  properly 
from  taxatiim.  A  number  of  other  arts  of 
like  purport  might  be  cited.  It  msy  be  Uiut 
the  section  of  the  act  of  1890  was  ingrafted 
tliereon  as  a  precaution  against  a  seemiug 
confirmation  and  extension  of  such  special 
exemptions  from  taxation.  But  whatever 
may  have  been  the  Intent  of  the  legialature 
in  adding  this  section  upon  the  principle 
above  stated,  it  does  not  bar  the  |)roseculor 
from  seeking  such  exemption  as  it  may  be 
entitled  to  under  the  general  tax  act.  W« 
think,  however,  that  the  tax  in  question 
must  lie  sustained  upon  another  ground,  and 
that  ia,  for  the  reason  that  the  property  i«- 
Ressed  is  not  exempt,  within  the  meaning  of 
the  act  above  quoted.  To  particulariie,  v« 
think  the  evidence  falls  te  show  that  tliere 
is  any  building  upon  tba  land  used  exdn- 
sively  for  chantabte  purposes  in  the  sense 
of  the  stetute. 

The  right  to  this  exemption  cannot  be 
based  upon  the  fact  that  the  prosecutor  has 
a  house  and  buildings  at  Ohio  avenue  used 
exclusively  for  charitable  purposes,  for,  u 
the  case  shows,  the  prosecutor  has  already 
obteincd  and  enjoys  conip>lete  immunity 
from  taxation  for  its  buildings  and  lande 
there  situate.  And  such  exemption  can  only 
be  extended,  under  the  statute,  to  the  land 
on  which  the  buildings  are  erected,  and  not 
to  ite  lands  elsewhere.  And  hence,  unless 
it  can  be  sliown  that  the  prosecutor  is  aUo 
possessed  of  a  building  or  buildinn  upon 
Us  land  at  Annapolis  avenue,  used  exclu- 
sively for  charitable  purpotoa,  in  the  sense 
of  the  statute,  ite  claim  of  exemption  from 
taxation  for  ite  property  there  must  fail. 
In  considering  this  question,  reccfurse  tnuit 
be  had  to  the  evidence  before  us.  The  fol- 
lowing are  the  facte  In  brief,  as  tberdn  de- 
veloped; The  main  house  and  buildings  of 
the  prosecutor  are  located  at  Ohio  avenue, — 
R  mile  away,  in  an  easterly  direction,  from 
the  property  In  question.  This  latter  prop- 
erty was  used  alti^ther  as  a  camp  for  bop 
over  twelve  years  of  age.  It  was  used  to  m- 
commodate  the  oversow  from  the  main 
louse  at  Ohio  avenue,  and  consisted  of  two 
ileeplnc  tente,  one  dining  tent,  and  a  one- 
stoiy  frsme  structure  used  for  a  kitcheD 
and  laundry.  The  boys,  who  averaged  about 
30  in  number,  and  the  help  employed,  occu- 
pied tents  which  were  used  from  July  1st  to 
SeptembeiT  let,  and  then  telcen  down  for 
the  balance  of  the  year.  The  camp  occu- 
pied a  strip  of  land  about  one  eighth  of 
the  depth  of  tlie  lot.  Ite  manafiement  and 
direction  emanated  from  the  main  house  at 
Ohio  avenue,  from  wbeoce  many  of  the  sup' 
plies  were  sent,  and  where  the  records  and 
expense  aecounte  of  the  camp  were  kept- 
The  property  was  not  bought  for  the  pur- 
pose of  the  camp,  but  wiSi  the  object  of 
selling  the  property  at  Ohio  avenue,  awl 
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mmiiic  the  institutjon  to  the  new);  pur- 
chaser lot;  but,  after  having  the  latter  for 
a,  fear,  the  society  decided  tZ  use  it  for  the 
care  of  tlie  boys  it  could  not  take  care  of  in 
the  maiu  institution,  Thia  property  is 
valued  at  £60,000  and  upwards,  and  at  the 
time  the  evidence  was  being  taken  the  so- 
ciety was  ofTering  for  sale  ita  property  at 
Ohio  avenue  for  8200,000,  with  a  view  to 
such  reroovaJ.  On  May  20th,  when  the  tax 
was  aeseetied,  there  was  nothing  upon  the 
land  ex<'ept  tjie  structure  used  for  a  kitchen 
and  laundry,  which  waa  vacant. 

In  considering  the  question  here  raised, 
we  might  ask.  What  is  a.  building,  in  the 
sense  of  the  Btatutel  According  to  VVebBter, 
ft  building  is  defined  aa  "  that  which  is 
iHiilt;  a  fabric  or  edifice  constructed,  as  a 
house,  a  church,  etc."  This  definition  waa 
adojited  in  construing  the  word  as  used  in 
the  mechaDic's  lien  law  in  Coddington  v. 
Beebe,  31  N.  J.  L.  477.  It  needs  no  ail- 
ment to  conclude  that  a  t«nt  is  not  a  build- 
ing, la  tbe  frame  tenement  used  for  a 
kitchen  and  laundry  only,  without  any  ac- 
commodations for  sleeping  or  for  the  care 
and  shelter  of  the  objects  of  the  charity,  a 
building,  in  the  s^nae  of  the  statute  F  It  is, 
perhap!),  within  the  ordinary  definition  of 
"  building,"  token  in  its  broadest  sense;  but 
is  it  within  tlie  statutory  meaning!  Tbe 
word  "  building,"  in  a  statute,  will  almost 
always  depend  for  its  meaning,  in  some  de- 
gree, upon  the  particular  subject-niatter, 
and  its  connection  with  other  words. 
BIsliop.  i^tatutory  Crimes,  292.  The  use  of 
the  word  in  the  statute  under  consideration 
is  clearly  within  the  rnle  here  suggested; 
for  it  is  here  associated  with  other  objects 
of  a  charitable  character  that  are  to  enjoy 
the  likb  immunity,  and  the  maxim,  }ioacitur 
a  KOf.iia,  would  apply.  And  the  statutoiy 
definition  is  not  merely  buildings,  but  build- 
ings used  exclusively  for  charitable  pur- 
poses, with  the  laud  whereon  the  same  are 
erected,  and  which  may  be  necessary  to  the 
fair  enjoyment  thereof.  The  associated 
words,  where,  as  in  thia  clause,  buildings  are 
the  principal  subject-matter  of  the  exemp- 
tion, are  colleges,  schoolhouses,  buildings 
erected  and  used  for  religious  worship,  and 
buildings  used  as  asylums  or  schools  for 
the  care,  cure,  maintenance,  and  education 
of  feeble-minded  persons  ajid  children.  This 
circumstance  indicates  that  the  buildings 
here  intended  were  to  be  such  as  would  com- 
fortably house  tlie  class  of  persons  to  be 
benefited  by  the  chsrity,  and  tAe  olTicers  and 
afiente  >vho  were  to  administer  the  same. 
The  fact  that  tjie  exemption  is  extended  to 
"  the  furniture  and  personal  property  used 
therein  "  is  a  like  indication.  The  qualify- 
ing words,  "  used  exclusively  for  charitable 
purposes,"  further  point  to  the  building  -' 
a  place  where  the  charitable  use  was  to  he 
a  concrete  existence.  Again,  the  words 
"  and  the  land,"  etc.,  "  necessary  to  the  fair 
nnjovmeut "  of  the  buildings,  ehow  that  the 
building  was  to  be  the  principal  factor  in 
the  scheme,  and  not  a  mere  incident  to  the 
purposes  of'  an  encampment  or  some  other 
temporary  device. 
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The  conclusion  we  have  reached  from 
these  observations,  and  the  other  circum- 
stances developed  by  the  testimony,  is  that 
the  structure  for  kitehcn  and  laundry  pur- 
poses, before  referred  to,  is  not  a  builaing, 
in  tbe  sense  of  the  statute  under  considera- 
tion. To  determine  otherwise  might  have 
the  cfTect  of  encouraging  evasions  of  t^is 
wholesome  law,  and  the  consequent  exemp- 
tion unlawfully  of  large  sggregations  of 
property  from  the  common  burden  of  taxa- 
tion. The  result  tJius  reached  is  also  in  har- 
mony with  tbe  general  purposes  of  the  cor- 
poration, which  are  declared  in  the  charter 
to  be  "  to  provide  at  Atlantic  City  a  house, 
nnd  medical  treatment  during  the  summer 
season  for  invalid  children  and  those  need- 
ing the  benefit  of  sea  air."  In  reaching  the 
conclusion,  we  are  not  unmindful  of  the 
principle  that  statutes  in  aid  of  such  chari- 
table purposes  as  are  here  declared  are  not 
to  be  construed  narrowly,  but  liberally. 
State,  Sisters  of  Chafity,  Prosecutor,  v. 
Chatham  Titp.  52  N.  J.  L.  373,  9  L.  R.  A. 
108,  20  Atl.  232.  And,  although  giving  full 
heed  to  that  beneficent  rule  of  construction, 
we  are  unable  to  find  in  tbe  atetute  any  sup- 
port for  tlie  claim  of  exemption  under  the 
facts  in  this  case. 

The  result  is  tluit  the  judgment  of  the  Su- 
preme Court  is  affirmed,  wiUi  costs. 


David  H.  MITCHELL,  Plff.  in  Err., 
Annie  W.  D'OLIER. 
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•1,     A  deed  of  con" 


'Ane«  made  br  tike 
owner  of  ■  Inet  ■>■  Innd,  apon  a  porllon 
o(  whieh  WHS  located  a  tresb-wster  lake,  bf 
which  deed  he  t-nnvejed  to  the  iletendant  a 
portion  of  tbe  npland  ailJolnlnK  Ihe  lake,  "to- 
gether with"  certain  rights  and  prLvllegpa  to 
be  exercised  apou  the  waters  of  the  IsMi  br 
the  grantee,  her  heirs  and  assigns, — Bcld,  to 
grant  those  rights  and  privileges  as  appur- 
tenant to  the  upland,  end  not  lo  grosa 

a.  Incorporeal  rlshM  (hni  fe«Id  u  np- 
pnrtenunt  to  Innd  ^111  pnsa  upon  a  con- 
veyance of  the  dominant  tenement,  although 
not  mentioned  la  the  deed  of  cooveTance. 

8.  'Wlint  will  pais  br  certain  deaerlp- 
tlve  vrawim  In  b  grant  Hill  be  excepted  bf 
the  same  descriptive  words  In  an  exception. 

4.  Every  pnrebaiier  of  land  lakes  title 
subject  to  «BT  defects,  reservatloas.  and 
exceptions  that  are  referred  to  In  the  deed  bj 
which  he  acquires  title,  or  that  ms;  tw  sscer. 
talaed  t>7  reference  to  his  chain  of  title  •• 
spread  forth  upou  the  public  record. 

(November  IT.  1002.) 

•Headnofes  by  Pitnit,  J. 

KoTK.^As  to  right  to  axsign  or  to  transmit 
an  eBsemcnt  In  gross,  see  Fisher  v.  Fair  (S.  C.) 
14  L.  R.  A.  333,  and  note. 

easement  from  Ihe  premises  for  the  tkeoefit  of 
which  It  eilslB.  nee  Cadwalader  v.  Balle;  (R. 
M   14  L.  R.  A.  300,  and  note. 

As  to  exception  or  reservation  of  appurtenant 
or  other  easement,  see  Hagert;  v.  Las  <N.  J. 
L.)  2D  L.  H,  A.  031. 


:.,  Google 


9S0  Nkw  Jbbbbt  Codbt  op  Ebroiu  » 

ERROU  to  the  Circuit  Court  for  Bnrling- 
tim  County  in  review  a  judgment  in 
luvoi  o(  defendant  in  an  action  brought  to 
recover  damagee  for  the  alleged  wnin^ut 
ontting  and  cariying  awny  of  certain  ice. 
A  firmed. 
The  facta  are  stated  In  the  opinion. 
Mr.  Samnel  BC,  Bolterta,  for  plaintlS 
in  ( 


.  Albon]/  <E  8.  B.  Ca.  1 


The  risht  to  flsh,  boat,  and  gather  ice  from 
Silver  iHke  i«  an  entireiy  distinct  and  eep- 
arate  piece  of  property,  and  that  it  may  be 
excepted  from  the  inSuence  of  the  foreclos- 
nie  auch  fact  moat  appear  aCBrmatively  In 
t^e  proceedings. 

HiTknian  v.  Kreamcr,  43  111.  447,  92  Am. 
Dec.  14G. 

"The.riglit  to  catfli  fish  in  a  freshwater 
lake"  is  not  an  easement,  but  is  a  right  of 
profit  in  the  wato-s  of  the  lake. 

Cobb  V.  Davenport,  33  N,  J.  L.  223,  B7 
Am.  Dec.  718. 

The  ripht  of  Annie  W.  D'Olier,  her  heirs, 
and  asBigna,  to  traverse  snid  lake  was  not 
excepted  from  coming  within  tlie  iuQuence 
of  the  foreclosure  of  a  mort^iage  made  prior 
to  the  couTeyance  by  which  that  right  waa 
acquired,  and  it  was  therefore  extinguished 
try  the  foreclosure  of  that  mortgage. 

Ifr.  FruiUin  O.  WooI^Aa,  for  do- 
fendant  in  error; 

The  essential  qualities  of  easements  are: 
(1)  Tbqr  are  Incorporeal;  (2)  thery  are  im- 
posed upon  corporeal  property;  (3)  they 
confer  no  rights  to  proflta;  {4}  they  are  im- 
p<aed  tor  the  benefit  of  corporeal  property; 
(G)  there  must  be  two  distinct  tenements, 
the  dominant,  to  which  the  right  belong, 
and  the  servient,  upon  which  the  burden  is 

Big  Mountain  Improv.  Co.'t  Appeal,  M 
Pa.  361 :  Hkgel  v.  Lauer.  148  Pa.  236.  sub 
non*.  Blega  v.  Herbine,  16  L.  B.  A.  64T,  23 
Atl.  096;  10  Am.  ft  Eng.  Bne.  Law,  2d  ed. 
p.  399. 

These  essential  qualities  are  all  included 
in  the  grant  of  Fisler  to  D'Olier. 

The  right  conferred  by  an  easement  at- 
tachei  to  the  soil  of  the  serrfent  teaeaieat,- 
the  only  obligation  on  the  owner  being  neg- 
ative, vU.,  to  suffer  or  not  to  do.  This  bur- 
den on  the  servient  tenement  passes  with  it 
to  each  successive  proprietor. 

Taylor  v.  WMteheoif,  2  Dougl.  749;  Pom- 
fret  V.  Rioroft,  1  Wms.  Saund.  322;  Bullard 
V.  BarrilKm,  i  Maule  ft  B.  3B7 ;  WaUU  v. 
Harrison,  4  Maule  ft  S.  538. 

It  is  a  charge  upon  the  estate  or  property 
of  the  servient  t«nement,  nnd  follows  it  in- 
to the  hands  of  any  person  to  wbcnn  such 
tenement  or  any  part  thereof  is  subsequent- 
ly CMlveyed. 

Taylor  v.  Dycbea.  89  G^.  4S5;  Morriaon  v. 
King,  62  lU.  30;  Bmilh  v.  Wiggin,  43  N.  H. 
105-  Wolfe  v.  Frosl,  4  Sandf.  Ch,  80;  Child 
V.  Chappell,  9  N.  Y.  246;  Hillt  v.  ifiiler,  3 
Paig^  Z64,  24  Ajn.  Dec.  219;  Wasbb.  Easem. 
4th  ed.  7;  3  Kant,  Com.  420;  Napoleon's 
Code,  art.  6S«. 

The  owner  in  fee  of  land  m^  Impose  up- 
on ii  any  burden,  however  injurious  or  de- 
strnctlTe,  not  inconsistent  with  his  graei*l 
68  L.  R.  A. 


Pltaej,  J.,  delivered  tbe  opinion  of  Ht 

This  was  an  action  of  tort  brought  to  re- 
cover damages  (or  an  allt^Rd  unlawful  ea- 
tT7  upon  a  tract  of  land  covered  with  int- 
er, and  cutting  and  canying  away  ice  there- 
from. The  defendant  justified  under  an  ex- 
press grant  from  a  former  owner  of  the  loeut 
m  quo.  The  eaee  was  tried  before  Hon. 
James  H.  Nivon,  circuit  judge,  without  a 
jury.  He  rendered  judgment  in  favor  of 
the  defendant,  and  the  plaintiff,  having  tak- 
en exception  to  that  oonclusion,  now  aski 
for  a  reversal.  The  following  are  tbe  a- 
sential  facts  found  by  the  trial  court:  The 
toou$  tn  9110  is  a  fresh-water  lake,  located 
within  a  tract  of  131.62  acrea  of  land  which. 
00  and  prior  to  November  17,  1890,  waa 
owned  in  fee  by  one  Jacob  G.  Fisler.  Cfa  that 
de.te  Fisler  executed  a  mortgage  upon  the 
whole  tract  to  the  Burlington  Savinga  Insti- 
tution. On  September  S,  1304,  he  conveyed 
to  Mrs.  iraiier,  the  defendant,  10.68  acres, 
and  on  September  15,  1S94,  he  otmveyed  to 
her  a  tract  of  1.02  acres,  both  being  parcels 
of  the  whole  tract.  These  two  pieces  were 
afterwards  released  by  the  aavinga  institn- 
tiCHi  from  the  lien  of  the  mortgage.  On  Oc- 
tober 25,  1B94,  Fisler  and  wife  made  a  deed 
of  conveyance  to  Mrs.  D'Olier  purporting 
to  convqi  a  tract  of  ISVi  acres,  which  in- 
cluded the  two  pieces  just  mentioned  and  ■ 
lot  of  3  acres  besides.  The  description  of 
thia  tract  shows  that  it  has  a  trontase  of 
about  260  feet  upon  the  shore  erf  the  lake. 
At  the  end  of  the  description  the  deed  con- 
tains tha  following  words ;  "Together  with 
the  right  to  the  said  par^  of  the  second 
part,  her  heirs  and  aasigns,  to  traverse  the 
said  lake  or  pond  in  bMits  for  pleasure  or 
amusement  only,  and  to  fish  in  the  waters 
thereof  for  pleasure,  and  not  for  profit,  and 
to  gather  ice  therefrom  for  her  own  or  theic 
own  private  and  domestic  use,  but  not  for 
sale;  said  right  and  privilege  to  bo  exercised 
and  enjoyed  by  the  said  party  of  the  secmtd 
part,  her  heirs  and  asaigna,  in  common  with 
the  soid  party  of  the  first  part,  his  heirs  and 
asBigns."  All  the  foregoing  instruments 
were  duly  recorded.  In  the  year  I8B7  the 
BurlinKtoa  Strings  Tnatitution  instituUd 
pmiAcdinga  in  chancery  to  foreclose  its 
mortgage,  making  Fisler  and  wife  and  Mrs. 
D'Olier  defendants.  Concerning  the  proceed- 
ings in  Uiia  foreclosure  suit,  the  findings 
of  the  trial  court  disclose  only  thia:  That 
Mrs.  D'Olier  made  answer  praying  that  tte 
lands  be  sold  in  such  manner  as  to  preserve 
her  rlgfata;  that  the  execution  from  the 
court  of  chancery  commanded  the  sheriff  to 
sell  the  lands  described  therdn  (being  the 
tract  of  131  82-100  acres),  "excepting  there 
out  the  IS  acres  included  in  the  said  deed 
<a  October  26,  )894,  from  FlaKr  to  D'Olier, 
a*  fnl^  aa  tbe  same  ia  described  thwein;" 


HiTCHBu.  T.  D'Olieh. 
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and  ttiat  the  deed  from  the  BheriS  to  How- 
ard Fluiden,  who  became  purchaser  of  the 
land  when  Bold  bj  Tirtue  of  Uie  foreclosure 

iirooeedingu  and  executioa,  contained  the  fol- 
owing  words  at  the  end  of  the  description 
of  the  tract  of  181  62-100  acrea:  "  Except- 
ing and  reeerving  thereout  all  that  certain 
lot  or  parcel  of  ground  situated,"  etc.  (with- 
out deBcriptfon  bj  metes  and  bounds),  "con- 
taining 15  acres,  conveyed  to  Annie  W.  D'- 
Olier  by  Jacob  F.  Fieler,  by  deed  dated  Oc- 
tober 2fi,  18»4,  and  recorded  in  Book  313  of 
Deeds,  page  18S,  ae  fully  as  the  same  is 
therein  described."  The  BhcrilTs  deed  to 
Flanders  waa  dated  March  10,  1808,  and  du- 
I7  recorded.  Subsequently  Flanders  con- 
vened the  land  so  purchased  to  David  H. 
Mitchell,  the  plaintiff,  excepting  thereout,  by 
metea  and  bounds,  the  tract  of  16%  acres, 
conveyed  by  Fisler  to  D'Olier  by  deed  of 
October  26,  1S94,  but  omitting  entirely  the 
recital  of  the  privileges  granted  in  that 
deed.  It  was  admitt^  by  the  parties  upon 
the  trial,  and  found  as  a  fact  oy  the  trial 
court,  that  the  trespass  In  question  con- 
aisted  solely  in  the  cutting  of  ice  by  the  de- 
fendant from  the  lake  in  question,  and  stor- 
ing it  in  her  icehouse  upon  the  1S%  acre 
tract,  for  her  own  domestic  use,  and  not  for 
profit. 

As  thus  certified  to  us,  the  facta  of  the 
case  bear  this  aspect:  The  plaintiff  claims 
title  undnr  a  sheriff's  sale  made  in  execu- 
tion of  a  decree  of  the  court  of  chancery  in 
a  foreclosure  suit  to  which  Mrs.  D'Olier  and 
her  grantor  were  parties,  the  date  of  the 
commencement  of  ue  suit  being  subsequent 
to  the  acquisition  of  her  title.  The  pre- 
flumption  is,  therefore,  that  the  ahentTs 
deed  had  the  effect  of  e<Hiveying  whatever 
estate  and  intereet  Mrs.  D'Olier  was  enUtled 
t«  in  the  lands  described  in  the  deed.  If,  by 
the  terms  of  that  deed,  the  loeus  in  quo  was 
oonveyed  without  reservation  of  her  rights 
of  flahing,  boating,  and  cutting  ice,  she  can- 
not, on  the  fact«  presented  in  thia  record, 
justify  the  tTeepass  aa  an  exercise  of  those 
rights.  'But,  if  the  sheriff's  deed  does  not 
purport  to  cut  off  her  rights,  then  there  is 
nothing  to  prevent  her  from  setting  them  up 
as  a  juntiUcation,  relying  on  the  deed  from 
Fisler  to  her,  dated  October  25,  1894,  as  the 
source  of  her  title,  unless,  indeed,  Mitchell, 
the  plaintiff,  can  claim  any  greater  ri^ts 
than  those  to  which  his  grantor,  Flanders, 
became  entitled  by  the  sheriff's  deed. 

From  the  nrKumenta  presented  by  the  re- 
spective counsel  before  this  court,  it  would 
■eem  that  the  findings  of  the  trial  court  do 
not  include  the  entire  biBtory  of  the  fore- 
closure proceedings  in  question;  that  those 
proceedings  were  to  some  extent  irregular; 
that  Mrs.  D'Olier  ceased  to  be  a  party  there- 
to before  the  making  of  the  final  decree;  and 
that  the  decree  required  the  sale  of  the  en- 
tire mortgaged   premises   without    mention 


I  the  Ioei(«  in  quo,  excepting  there- 
from  the  land  included  in  the  deed  of  Oc- 
tober 2S,  1604,  from  Fisler  to  D'Olier,  "as 
£9  L.  R.  A, 


fully  as  the  same  is  therein  deecribed."  In 
this  court  we  are,  of  course,  bound  by  the 
findings  of  the  trial  court  upon  nmttere  of 
fact,  and  we  mention  the  discussions  of 
counsel  only  for  the  purpose  ol  saying 
that,  in  the  view  we  tales  of  the  easc^  the 
facts  assumed  in  argument  do  not  differ 
essentially  from  the  Judge's  findings;  for, 
whether  Mrs.  D'Olier  was  or  was  not  a  par- 
ty tq  the  final  decree,  and  whether  that  de- 
cree did  or  did  not  call  for  a  sale  of  the 
entire  mortgaged  premises,  the  effect  of  the 
sheriff's  deed  is  limited  by  the  terms  of  the 
descrintion  contained  in  it.  The  trial  judge 
accorded  full  force  and  effect  to  that  deed; 
the  plaintiff  con  aak  no  more. 

In  seeking  for  a  solution  of  the  problon 
in  conveyancing  thus  presented,  the  initial 
inquiry  may  properly  be  whether  the  deed  of 
October  25,  1804,  made  by  Fisler  to  Mrs. 
DOlier  conveyed  to  her  the  rights  and  priv- 
ileges therein  mentioned  in  gross,  or  as  an 
appurtenance  of  the  tract  of  15%  acres.  And 
first,  a  word  as  to  the  nature  of  those  rights. 
The  right  to  traverse  the  lake  in  boats  for 
plensiire  and  amusement  only,  is  manifestly 


prenely  granted  "  for  pleasure,  and  not  ft^" 
profit,"  IS  none  the  leas  a  profit  d  prendre', 
for  ft  involves  a  taking  of  the  products  of 
the  land.  Cobb  v.  DaKcnporl,  32  N.  J.  L. 
360;  Albright  v.  Cortrighl,  64  N.  J.  L.  330, 
48  L.  R.  A.  610,  45  Atl.  634.  The  right  to 
gather  ice  senna  to  fall  within  the  some 
category;  for  alUiough  flowing  water,  of 
which  the  owner  of  tjie  subjacent  soil  has 
but  a  right  of  user,  is  treated  as  not  being 
a  product  of  the  soil  {Race  v.  Word,  4  El. 
&,  Bl.  702,  24  L.  J.  Q.  B.  N.  8.  153),  and 
eo  a  right  to  take  ancfa  water  is  but  an  ease- 
ment, yet  it  seems  plain  the  right  to  take 
ioe  miut  be  considered  a  profit  d  prendre 
[BvntingtoK  v.  Aiher,  SO  N.  Y.  004,  48  Am. 
Beo.  662;  15  Am.  &  Eng.  Ene.  Iaw,  £d  ad. 
title  Ice,  p.  009). 

The  fact  that  the  grant  aub  /udioe  Is  ex- 
preesiy  limited  to  the  private  and  domeatic 
use  01  Mrs.  D'Olier  and  her  heirs  and  as- 
signs, and  excludes  the  selling  of  ilie  ice 
gathered,  does  net  touch  upon  the  distinc- 
tion between  on  easement  and  a  profit  i 
prendre.  The  limitation  la  upon  the  extent 
to  whidi  the  right  may  be  enjoyed,  and  ia  In 
the  nature  of  a  atint.  It  may  amount  to  a 
condition  aubjeet  to  which  the  right  is  to  be 
held,  but  does  not  change  the  nature  of  the 
right  itself.  In  the  courts  of  En^and  It 
aoems  to  be  eatabliabed  that  a  private  ease- 
ment can  only  be  held  aa  appurtenant  to  a 
dominant  tenement,  and  that  an  eesement 
granted  to  on  individual  in  gross  amounts 
to  no  more  than  a  personal  license;  so  that. 
although  the  grant  be  accompanied  by  words 
of  inheritance,  the  privilege  conferred  inure* 
only  to  the  personal  benefit  of  the  grantee, 
and  dies  with  him.  jlofcroyd  v.  Smith,  10 
C.  B.  164.  IS  L.  J.  C.  P.  N.  S.  816,  14  Jur. 
1017,  10  F.ngliab  Ruling  Cases,  1;  Oale, 
Rescm.  8-14 ;  Goddard,  Easem.  Bcnnett'H 
ed.  «-10 ;  Washb.  Easem.  •&;  10  Am.  t  Eng. 


Hbw  Jebbbt  Cockt  or  EBRons  a 


>  Apfbau. 


Not,, 


Eqc  L»w,  2d  pd.  title  EattmenU,  pp.  402, 
409. 

In  some  of  the  American  et&tea,  notably 
in  MasBachnsetta,  the  distinction  1i«tweeii  a 
pure  etiaenient  and  a  profit  i  prendre  si 
to  have  been  lost  sight  of.  As  a  resu 
haa  been  held  that  a  mere  private  easement 
mBj  be  held  in  gross,  as  an  incorpnr<^l 
hereditament,  without  a  dominant  tenpmeni 
to  support  it.  Ooodrich  v.  Burbank,  IS  Al- 
l^n,  45U.  90  Am.  Dec.  IQl.  The  English  rule 
■eem^  to  be  wvll  founded,  both  in  reason  and 
authority.  It  forbids,  in  ordinary  circum- 
stances, the  existence  of  a  private  easement 
in  groBB.  The  right  of  way  of  a  railroad 
company,  and  Hie  ri^t  to  divert  water,  bb 
held  by  an  aqueduct  company,  stand  upon 
a  iootinp  of  their  own;  such  rights  being 
by  exprpsa  legislative  sanction  annexed  to 
tbe  franchise  in  whose  aid  they  are  held. 

Passing  now  to  tbe  right  of  prodt  d  pren- 
dre, we  observe  that  in  Cobb  v.  Davenport. 
32  N.  J.  L.  300,  at  page  380,  Mr.  Justice 
Depue,  Bi«aking  for  tiie  supreme  court,  said: 
"The  right  of  fishing,  being  a  profit  d  pren- 
dre in  another's  soil,  as  distinguished  from 
ao  easement,  cannot  be  claimed  hy  custtmi, 
but  must  be  presrribed  for  in  a  que  estate." 
A  similar  expression  was  made  use  of  by 
triB  j3raB  learned  iustice  in  a  later  staf^  of 
that  case,  in  33  N.  J.  L.  at  page  226,  07 
Am.  Dec.  718.  And  it  also  appears  in  an 
opinion  read  for  this  court  in  Albright  v. 
Corlright,  64  N.  J.  L.  330,  at  pagra  333.  338, 
4S  L.  'R.  A.  ttlG,  at  pages  618,  HI9,  and  45 
Atl.  834,  at  pages  OSS,  637.  The  form  ot 
expTrAsion — that  a  profit  <t  prendre  must  be 
prcscrihed  for  in  a  ^ue  f«tate — seems  to 
have  originated  with  T.«rd  Kenyon,  Ch.  J., 
in  OrirnKtead  v.  Uarlotce,  4  T.  R.  TIS,  and 
la  repeated  in  Wsshb.  Easem.  {  80.  See 
also  Ackerman  t.  Skelp,  8  N.  J.  L.  125. 

If  the  staiement  quoted  were  an  accurate 
KcpreoMon  ot  the  law,  it  would  dispose  at 
once  of  the  rjuestion  now  before  us;  for  to 
say  that  a  given  incorporeal  hereditament 
must  be  prescribpH  for  in  a  que  estate  ifi 
tantflirount  to  saying  that  it  cannot  be  held 
in  gross,  or  otherwiop  than  an  appendant  or 
appurtenant  to  a  dominant  tenement.  Were 
this  true,  we  must  conclude  that  a  grant  ol 

Bivileges    mieh    as    were    granted    to   Mr». 
'Oiler  could  not  be  made  to  her  and   her 
heirs  unli«fl  it  were  annexed  as  an  appurte- 

Tho  rule  as  expressed  in  Cobb  t.  Daven- 
port, however,  is  not  quite  accurate.  The 
dislinclioR  thpre  under  discussion  waa  that 
between  a  public  or  common  right  in  the 
nnlnre  of  a  pure  eaaement.  which  might  at 
common  law  be  claimed  either  hy  custom, 
dedication,  or  prescription,  and  a  profit  d 
prendre,  whieh.  whether  claimed  hy  the  pub- 
lic or  by  an  individual,  could  not  be  claimed 
by  custom  or  dedication,  but  must  be  ac- 
quired either  by  grant,  or  by  prpscription 
which  presumed  a  grant  long  since  made 
and  lost.  In  emphaaiaing  the  point  that  hc 
substantial  un  interest  in  the  soil  ns  a  right 
to  partake  of  ita  products  muat,  if  claimed 
under  evidence  of  long  user,  be  pr?^cribed 
for, — that  is,  supported  by  &  user  as  definit« 
60  L.  R.  A. 


as  if  it  had  been  exercised  under  a  gnfit 
made  by  deed, — the  distinction  between  the 
difTerent  modes  of  prescription  was  Icet 
sight  of.  It  is  true,  aa  already  shown,  that. 
at  least  according  t«  the  English  dediiioii. 
ui  easement,  such  aa  a  right  ot  way  or  tbe 
like,  if  held  in  private  ownership,  muat  be 
appurtenant  to  a  dominant  tenement,  and 
dD,  if  claimed  by  prescription,  it  must  be 
prescribed  for  in  a  que  estate.  But  there 
were  other  modra  of  prescription.  Blaek- 
stone  in  one  place  menti>n)s  two  modes,  vie.: 
{ 1 )  Prescribing  in  a  man  and  bis 


prescribing  in  n  que  estate.  Coke  mentiona 
a  third  mode,  viz.,  prescribing  in  a  body 
politic  or  corporate  and  their  predecessorii, 
Co.  LItt  113  b,  121a;  2  Bl.  Com.  264,  £65; 
Comyns'  Digest,  Frescription,  A,  *  H.; 
Comyns'  Digest,  Pleader,  E.  23,  E.  24;  and 
Ulackatone  himself,  in  discussing  rights  of 
coiitngn  and  how  they  may  be  acquired  and 
held  says;  "Common  in  gross  or  at  lar;^ 
is  such  as  is  neither  appendant  nor  appur- 
tenant to  land,  but  is  annexed  to  a  man's 
person,  being  granted  to  him  and  his  heiri 
b^  deed,  or  it  may  be  claimed  bj  prescrip- 
tive right,  aa  by  a  parson  of  a  church  or  thv 
like  corporation  sole.  This  is  a  separate  in- 
heritance, entirely  distinct  from  any  landed 
property,  and  may  be  vested  in  one  who  has 
not  a  foot  of  ground  in  the  manor."  £  Bl. 
Com.  34. 

While  it  is  thus  clear  that  a  profit  A  pren- 
dre may  be  held  in  gross,  it  is  none  the  Ita^ 
true  that  such  a  right  may  be  held  as  an  ap 
purtenance  to  landT  The  terms  of  the  deed 
from  Fiskr  to  Mrs.  IVOlier  are  such  as  to 
render  the  question  of  constructimi  easy. 
after  the  preliminary  discuasioa  that  hu 
just  been  had.  We  observe  at  once  that 
there  is  no  separate  grant  of  the  righta  and 
privileges  in  question.  They  are  inserted  in 
the  deed  immediately  after  the  description 
of  tbe  tract  of  IS%  acres,  and  to  that  de- 
scription they  are  joined  by  the  words  "to- 
gether with," — words  importing  a  close  and 
inseparable  union.  And  a  significant  cir. 
cumstance  is  this:  That  the  12yi  acres  of 
land  previously  conveyed  to  Mrs.  lyOlier  are 
again  included  in  this  conveyance, — a  cir- 
'■umstance  for  which  no  explanation  is  of- 
fered, unless  it  evidences  a  purpose  to  make 
the  rights  and  privil^es  an  appurtenance  ot 
the  entire  tract  of  lo^  acres  and  of  every 
part  thereof.  Finally,  the  clause  granting 
the  rights  and  privileges  plainly  evinces  an 
intention  that  all  the  rights  ehall  be  en- 
ji^ed,  not  only  by  Mra.  D'Olier,  but  by  her 
he:rs  and  assigns;  yet  a  pure  easement  (the 
tioating  privilege)  )s  grouped  together  with 
rights  of  profit  d  prendre,  while,  aa  alrrady 
ppears,  in  order  to  be  heritable  and  assign- 
ible,  an  easenient  perhaps  must,  and  a  prof- 
't  d  prendre  certainly  may,  be  held  as  tp- 
Turtenant  to  land.  For  these  reasons,  wr- 
ire  cleirly  of  the  opinion  that  the  riehts 
'ud  privileges  in  question  were  granted  to 
\Trs.  D'Olier.  not  in  gross,  hut  as  an  appur- 
tenance of  the  15Vi  acre  tract. 
Being  thus  annexed,  the  incorporeal  here- 
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ditanent  becomes  M  uiBepa.rably  c^onoeoted 
with  the  ownership  of  the  dominant  tene- 
ment that  it  cannot  be  held  and  enjoyed 
separata  therefrom,  and  it  passes  in  any 
general  description  of  the  corporeal  heredit- 
ament without  exprcsa  mention.  This  does 
not  mean,  of  coume,  that  it  was  not  com- 
petent for  Mrs.  D'OliiT  to  release  her  incor- 
poreal rights  to  the  owner  of  the  lake,  or 
that  it  was  impossible  for  those  rights  to  be 
taken  from  her  by  a  decree  made  in  an  ac- 
tion which  included  the  owners  of  both  the 
servient  and  the  dominant  tenement,  if  such 
a  decree  had  resulted  in  a  ccmv^ance  of  the 
servient  tenement  devested  of  the  servitude. 
But  a  deed  made  by  Mrs.  D'Olier,  c«nveying 
a  tract  of  16Vi  acres,  without  mention  of  the 
appurtenant  rights,  would  have  passed  those 
aj^urtenances  as  an  incident  to  the  grant  of 
the  corporml  hereditament.  Parry  v.  Penn- 
aylaaHia  R.  Co.  55  N.  J.  L.  178,  26  Atl.  SZ9; 
Richard»on  v.  Inlemalional  Pottery  Co,  83 
N.  J.  L.  248,  43  Atl.  602]  Martindale,  Conv. 
91  93.  Vti  Washh.  EtMm.  3d  ed.  *2fi,  ■26, 
•3(1,  '40,  "47,  "58,  •flO. 

The  sole  purpose  of  a  descripti<Mi  of  land, 
as  oontained  in  a  deed  of  conveyance,  is  to 
identify  the  subject-matter  of  the  grant. 
This  may  be  done  either  by  describing  it  in 
words  at  length,  or  hy  referring  the  reader 
to  some  other  deied  or  record  containing  such 
a  description;  and  where  a  deed  in  this 
manner  refers  to  another  deed  it  has  the 
effect  of  incorporating  the  latter  deed  into 
the  description,  so  that  what  is  therein  de- 
scribed will  pass.     Martindale,  Conv.  t  108. 

The  satne  rules  that  are  applicable  to  the 
identification  of  the  subject-niatt«r  of  a 
grant  apply  equally  to  the  subject-matter  of 
an  eocMption-  "That  which  will  pass  by 
words  in  a  grant  will  be  esoepted  by  the 
same  words  hi  an  exception."  Shep.  Touch, 
100.  Indeed,  an  exception  out  of  a  grant 
may  bo  treated  for  practical  purposes  as  if 
the  grant  were  for  the  whole  estate,  hut 
made  upon  condition  that  the  grantee  should 
forthwith  execute  a  conveyance  back  to  the 
grantor,  or  to  some  other  person  designat- 
ed, for  the  subject-matter  of  the  exception. 
Washb.  Beal  Prop,  eth  ed.  |  2352;  Martin- 
dale, Conv.  I  100. 

It  is  entirely  clear  tbst,  if  Mrs.  D'Olier, 
at  any  time  after  she  acquired  title  to  the 
16%  acres  and  the  appurtenant  rights  and 
privil^ee  described  in  the  deed  oT  October 
26,  IBM,  had  made  e.  deed  of  conveyance 
another  person  "  for  all  that  certain  lot 
parcel  of  ground,  containing  16  acres,  tx 
veyed  to  Annie  W.  D'Olier  by  Jacob  G.  Fi>- 
00  L.  R.  A. 


ler  by  deed  dated  October  25,  18B4,  and  re- 
corded in  Book  13  of  Deeds,  page  186,  as 
fully  as  the  same  is  therein  described,"  hei 
grantee  would  have  acquired  by  such  con- 
veyance, not  only  the  tract  of  15^^  acres  de- 
scribed in  the  I^sler  deed,  but  also  the  ap- 
purtenant rights  therein  granted.  The 
sheriff's  deed  to  Flundem,  which  conveyed 
the  tract  of  181.62  acres  out  of  which  her 
tract  had  been  conveyed,  and  upon  the  resi- 
due of  which  her  rights  and  privil^iee  con- 
stituted a  servitude,  contained  an  express 
exception  of  the  lend  conveyed  by  Fisler  to 
her  m  the  terms  ju»t  quoted.  It  thfrpfore 
had  the  effect  of  Hniiting  the  conveyance  to 
Flanders  in  the,  same  manner  as  if  the  deed 
to  Flanders  had  been  free  from  the  excep- 
tion, and  be  had  thereupon  instantly  made 
a  deed  to  Mrs.  D'Olier  in  the  terms  quoted. 
In  short,  the  title  thus  acquired  by  Flanders 
was  subject  to  Mrs.  D'Olier's  rights  in  all 
respects.  Subsequently,  FUnders  made  a 
deed  of  convevance  to  the  plaintiff,  la  which 
deed  Mrs.  ITOlier's  tract  of  ISVi  acres  was 
spe<:ifically  described  by  metes  and  bounds 
as  excepted  from  the  land  conveyed,  but  no 
reference  was  msde  to  the  ri^ts  and  privi- 
I^tes  held  by  Mrs.  D'Olier.  But  the  plain- 
tiff could  not  fn  this  manner  acquire  from 
Flanders  any  greater  title  or  any  higher 
rights  than  Flanders  acquired  under  tlie 
sherifTs  deed.  He  cannot  be  deemed  a  pur- 
chaser without  notice;  for  it  is  established 
that  every  purchaser  takes  title  subject  to 
any  '  defects,  reservations,  and  exceptions 
that  are  referred  to  in  his  deed,  or  that  may 
be  nRcertained  by  reference  to  his  chain  oF 
title  as  spread  forth  upon  the  public  rec- 
ordti.  Sheppard  v.  Hunt,  4  N.  J.  Eq.  277- 
294;  Fob  Doren  r.  Robinson,  18  N.  J.  Eq. 
258;  Breicrr  v.  Marshall.  19  N.  J.  Eq.  637^ 
541,  97  Am.  Dec.  679;  Waliaoe  v.  Sihby,  42 
N.  J.  L.  1 ;  Fitzgerald  v.  Pounce,  46  N.  J. 
L.  538-508;  KoH  v.  fteo,  50  N.  J.  L.  264.  12 
Atl.  805;  hagerty  v.  Lee,  54  N.  J.  L.  580- 
S84,  2f)  I..  R.  A.  631,  25  Atl.  310. 

liie  plaintiff  was  charged  with  construc- 
tive notice  of  the  exception  as  contained  in 
the  sheriff's  deed  to  Flanders,  and  must 
either  trace  back  the  referenoe  to  Mrs. 
D'Olier's  title  ther^n  contained,  or  else  be 
bound  by  whatever  an  examination  of  that 
title  would  have  disclosed.  The  result  is 
that  plaintiff's  title  is  subject  to  defendant's 
rights,  and  hw  entry  upon  the  looat  in  quo 
in  the  exercise  of  those  ri^ts  was  justified. 

Let  tft«  judgment  un^er  rwim  b«  af- 
firmed, witli  omU. 
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Aa   Bit acli Kent    In    mot    KBtkorlBC*    In    a 

suit  fur  bmch  ot  promitt  of  iDftirUge 
bT  a  BtacuM  lutliarlilDg  attacboient  upon  the 
flllDg  of  an  BffldaTiC  that  plalntllT  baa  a  Just 
claim  agaiQBI  deleudBsI  tbat  li  due,  upon 
aihicb  he  expeclB  to  recoTer  a  sum  (DOdait 
to  live  Jurisdiction. 
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Providence  Countf  denying  k  motion  to  dis- 
solve an  attachment  in  an  action  to  recorer 
damaf^a  for  breach  ot  promiae  of  numtgt. 
Buttained. 

Tbe  facts  are  stated  in  the  opinion. 

MeSfTt.   BUUar   ft  OkrroU,   for  defend 

A  writ  of  mesne  process  cantiot  be  a  writ 
if  attachmeat,  unless  the  action  coald  have 
lieen  c<immcn«d  by  writ  of  attacbineDt. 
The  writ  of  attachment  on  mesne  process  is 
an  extraordinary  power  given  I^  atAtat< 
ajpiinat  common  right. 

3  Enc.  PI.  ft  Pr.  p.  3. 

An  action  for  breach  of  promise  of  mar 
riage  cannot  be  commenced  by  writ  of  at- 
tachment.    The  iDOet  that  this  action  Tcp- 


1.  Attachment.  «H. 


In  tba  ahaence  of  a  apaelal  atatnte,  It  la  f«n- 
ecallr  held  tbat  an  attachmeit  cannot  b«  bad 
In  actions  for  breach  ot  promlaa  to  marr;. 
Thla  I*  owlDK  to  the  nacertaintr  ot  aatlmaClDK 
In  advance  the  amount  of  recover?  and  alao 
because  of  the  peculiar  nature  of  ttala  daaa  ot 
actions.  It  Is  not  necesaair  hero  to  atate 
whether  It  la  ono  of  tin^  or  contract,  or  a  mli- 
tnn>  ot  both.  Hanr  caaea  call  It  an  acthm  on 
a  contract,  and  Bome  class  It  as  a  contract  ml 
neiwrl*,  dllTerlng  tram  all  oCh«r  contracta.  Un- 
der the  peculiar  language  of  the  atatnta  In 
(ieorgla  and  the  earlr  statute  ot  Ohio,  It  was 
i>roper[r  held  tn  both  states  that  an  attachment 
would  He.  Under  a  later  alr.tute  In  Ohio,  an 
■tCBchment  was  denied  In  one  court  and  sobse- 
queDtly  granted  In  another.  In  twtti  caaes  the 
atatnta  waa  radlcalljr  dlSennt  fn>m  tbat  In 
the  earl?  caae.  Bo  now  It  majr  be  aaaerted  that 
In  Ohio  an  attachment  ma?  be  had  In  a  breach 
«f  promise  caae  under  a  statute  provldlnf  tor 
an  attachment  on  claims  "arlsInK  upon  con- 
tract." This  doea  not  aeem  to  have  been  held 
In  an?  other  state. 

In  UUtHK  V.  LiDSBiK  it  waa  held  that  an 
attachment  waa  not  authorlwd  In  a  anit  (or  a 
breech  of  promiae  ot  marriage.  Tbis  waa  un- 
der B.  I.  Gen.  I^aws.  chap.  2B2.  |  ]4,  provid- 
ing for  an  attachment  upon  an  alBdavlt  that 
the  plaintiff  has  a  Just  claim  Igalnat  the  de- 
fendant tbat  Is  due,  upon  which  the  plalntllT 
expects  to  recover  In  such  action  a  Bum  auffl- 
clent  to  give  JuriidlcUon  to  the  court  and  |  17, 
providing  tor  an  attachment  It  the  plalntllT 
shall  makH  an  affidavit  nttlng  forth  (acta 
which  would  onthorlie  an  attachment  upon  an 
original  writ.  It  was  held  that,  under  this 
atatnte,  In  ordw  to  warrant  an  attachment,  the 
cause  of  action  must  be  baaed  upon  a  contract 
where  the  damages,  although  the?  may  be  un- 
liquidated,  are  jet  niiceptlble  ot  estimation 
and  determination  br  a  Jnry  under  tbe  ordlnarj 
and  well-understood  commercial  and  buslneaa 
roles  which  apply  to  contracts  proper. 

So,  It  was  held  In  Barnes  v.  Buck,  1  Lans. 
SOS.  that  In  an  acthtn  founded  on  a  breach  of 
contract  to  manr  no  warrant  tt  attachment  Is 
TVllowMl.  under  N.  Y.  Code  Civ.  Proc.  t  227, 
providing  for  attaebmenta  In  actions  atlalng  on 
I  onfracla  for  the  recovery  ot  ma«T  only  and 
50  T-  R.  A. 


eraloD  ot  peraon- 


e  the  o 


on  contract  tor  the  recovery  of  i 
where  the  breach  of  the  contract  can  be  com- 
penaated  by  enme  r«cagnlied  If^nl  rule  or  rUf 
ot  damages,  ao  tbat  the  sum  due  can  be  made 
certain,  either  by  computation  or  by  evidence. 
In  abort,  the  contract  must  be  one  of  a  pe- 
cuniary duraeter.  Thla  la  not  the  case  when 
the  contract  la.  tbat  one  peraon  will  many 
another,  and  nothing  elas.  Such  a  contract  to 
not.  In  any  lawful  Mose,  oc  ought  not  to  be,  a 


Bo,  It  waa  held  that  a  suit  for  breuh  ot 
promtsa  to  marry  could  not  be  oonunenced  by 
original  attachntent.  tmdcr  N.  C  Bev.  Code 
chap.  T,  I  1,  providing  tor  an  attachoHU  upon 
(omplalnt  made  "that  any  peraon  Indebted  to 
lilm,  or  who  hath  endamaged  him  ■■  berela 
after  mentioned,  hath  removed,  etc,"  and  pro- 
Tiding  that  the  plalnllir,  or  his  attorney  "(nr- 
ther  swears  Lo  the  amount  of  bis  debt  or  dt- 
mand  to  the  beat  of  bis  knowledge  or  bdlel." 
Blaxwell  v.  KcBraysr,  61  N.  C.  (Fhlll.  L.  — ) 
B2T.  The  court  aald :  "The  only  anbjects 
for  which  an  attachment  aeenu  to  be 
provldsd  In  the  section  alloded  to,  are 
debta,  and  demand*  for  damages  caused 
by  a  tort.  It  speaka  ot  a  peraon  la- 
debted  to  the  plaintiff,  or  one  who  haa  en- 
damaged  him  aa  thereinafter  mentioned.  The 
after- mentioned  endamaging  la  onqueatkNuhly 
tbat  which  la  iKOvlded  tor  In  the  ISth  aectlaB 
ot  the  act  and  for  which  the  plaJutllT  aaya  she 
doea  not  aeek  redress  under  that  aectlon.  Her 
claim  theu  most  be,  and  ber  coonael  aaaerti 
tliat  It  la,  (or  a  debt  under  the  lat  section,  and 
we  have  only  to  conalder  whether  an  unJIqal- 
dated  claim  tor  damagea  arising  from  a.  bnach 
of  promise  to  marry  can,  la  any  pn^ier  and 
legal  aense.  be  called  a  debt.  We  are  decidedly 
of  opinion  that  It  cannot,  and  In  aumiort  at  our 
conclusion  we  refer  to  the  rsaaonlng  ot  the 
conrt  In  the  caae  o(  Uinga  v.  ZolUcoffer,  2J  >', 
C.  (1  Ired.  L.)  278,  In  which  it  waa  Oiat  held 
thai  a  olalm  (or  damagea  canned  by  a  treqian 
or  other  tort  committed  by  the  defendant  wai 
not  a  debt  wltblD  the  meaning  of  the  attacb- 
ment  law."  The  court  further  aald:  "The 
plalntllT,  by  mlng  In  trespass  or  trespaaa  on 
the  caae  lor  the  wnng  done  to  h«r,  might  have 
had  redress  had  she  proceeded  nnder  the  Uth 
section  of  the  act  within  the  ttma  therein  pre- 
acrlbed."  This  section  provides  that  It  any- 
one shall  do  an  Injury  to  tha  peiaoa  or 
property   of  another,   and  Aall,  wlttalK  thnt 
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reaenta  is  an  allf^ed  persiHiBl  iojurj  (1 
Chitty,  C<intr.  p.  67 ) ,  the  remedy  for  which, 
allowed  by  law,  ia  inoDey. 

Kneeland,  Attachm.  p.  63. 

The  claim  is  not  an  actually  aubsistiDg 
debt  at  the  time  the  affidavit  ia  required  to 
be  made  that  a  writ  of  attachment  may  is- 

Koeeland,  Attachm.  p.  02;  Wartciok  v. 
Vhnae,  23  Md.  164;  Sa  parte  GharUa,  14 
EttBt,  IBS;  Walker  v.  Barnes,  5  Taunt.  778. 

It  caTHiot  be  stated  truthfully  that  such 
a  claim  is  due. 

Boiccn  V.  Bloeum,  17  Wis,  181 ;  Lee  t.  Co- 
operative Life  A  Acoi.  Asao.  19  N,  Y.  S.  R. 
87».  2  N.  Y.  Supp.  864 ;  Cross  y.  Mellaken, 
17  Mich.  611,  g}  Am.  Dec.  203. 

It  cannot  be  statetl  truthfully  that  plain- 
tifT  expects  to  recover  in  such  action  a  sum 
aulflcient  to  give  jurisdiction  to  the  court  to 
which  the  writ  is  returnable. 


Drake,  Attachm.  Ill  22,  23;  Roelofaon  t. 
Batch,  3  Mich.  277. 
Aa  tliv,  court  has  power  to  control  ita 

STOcess,  it  may  enteilain  a  special  motion  to 
ischarge  an  attachnicnt  tor  irregularity  or 
impropriety  ill  its  issue,  without  special 
statutory  authority. 

^forpoti  V.  Avery,  7  Barb.  B56;  Branson  v. 
Shinn,  13  N.  J.  L.  260. 

Mr.  FxsmkUm  F.  Ov»m  for  plaintiff. 

TUllncbaat,  J.,  delivered  the  opiniim  of 
the  court; 

The  only  material  facts  in  this  case, 
which  ia  .in  action  of  assumpsit  for  breach 
of  promise  of  marriage,  are  aa  follows: 
The  original  writ  was  issued  on  Octtdter  12, 
199T,  and  was  a  writ  of  summons.  Upon 
the  trial  of  the  case  in  the  common  pleaa 
division  in  October,  19BS,  a  verdict  was  ren- 
dered in  favor  of  the  plainti<r,  and  her  dam- 


montbi  thareafter,  abscond  or  concesl  hlnuell, 
hla  estate  msj^  be  attached  to  nuBwer  the  dam- 
ages for  Bucb  Injn  y  under  the  same  rules  as 
ore  prorlAed  for  original  or  Judicial  attachments 
retnraabla  to  coart,  prorlded  the  attachment 
be  Issued  within  three  months  after  the  Injury 

So',  nnder  S,  C.  Code  Civ.  Proc.  |  IB",  pro- 
vldlnfi  for  aa  attachment  a^lnat  tbe  property 
of  a  DonresldNit  "In  an  action  arising  on  con. 
tract  for  the  recoTery  of  nuney  only,  or  In  an 
action  for  the  wrongful  conversion  of  personal 
property,"  It  was  held  that  an  action  bronght 
to  recover  damages  for  the  breach  of  a  promise 
to  marry  was  not  within  the  meaning  of  thla 
aectlOD  of  the  Code.  Price  v.  Cox,  83  N.  C. 
261.  Tbe  court  said ;  "The  present  action  Is 
for  damages  wtiolly.  Indefinite  ontll  flied  by  a 
verdict,  and  Incapable  of  being  delermlDed  and 
stated  by  the  plaintiff  In  ber  summons,  or  of 
being  ascertained,  according  to  the  settled 
practice  of  the  conrts;  by  the  clerk  alone. 
.  .  .  It  Is  In  Its  essential  features  an  action 
for  the  redress  of  a  personal  Injnry,  like  one 
for  defamation  or  an  ssssnlt  and  tiattery.  and 
we  see  no  reason  for  admitting  the  process  of 
attachment  In  tbe  one  case  that  does  not  apply 
witli  equal  force  to  the  others,  nor  for  pntting 
a  c«HiatrQctlon  upon  the  statute  that  allows 
It  In  any  of  tbem." 

And  under  Fa.  act  May  IB,  18T4  (P.  U  188), 
autborlrlng  tbe  Isaning  of  writs  of  attachment 
in  actions  e>  deHcta,  where  aQIdavIt  Is  made 
of  the  truth  of  the  claim  and  of  the  facts 
.which  the  attaclunent  Is  founded,  It  waa  held 
that  an  attachment  wonid  not  He  In  an  action 
for  a  breach  of  promise  of  marriage,  on  tbe 
](ronnd  that  there  were  elements  which  entered 
Into  the  estimate  of  the  damagea  which  wi 
uncertain  end  speculative,  and  not  capable  ol 
admeaaureuient  with  approximate  precision. 
Isctt  V.  Bender,  2  Chester  Co,  Rep.  4S0.  In  thle 
case  the  court  said:  "The  act  of  1874  la  re- 
atrlcted  by  Its  Cerma  to  cases  where  the  plain- 
llir  kai  a  right  of  action  ex  dcltoto  for  an  al- 
leged  tort.  Theae  terms  are  well  understood, 
and  the  act.  It  seems  to  us,  admits  of  bul 
constrnctlon.  It  does  not  embrace  that  class 
of  cases  arising  from  contract  where  tbe  dam- 
ages are  nnll^Idated  or  speculative,  and  of 
which  the  action  tOr  breach  of  promise  of 
rlage  Is  simply  one." 

In  Roelofaon  t.  Hatch,  S  Hich,  277,  under 
MIcb.  Bev.  Stat.  514,  |  8.  anthorialng  an 
lachment  to  be  ei«cnted  upon  tbe  making  of 
aa  aflldavlt  by  the  plaintiff  stating  that  tbe 
defendsnt  Is  lodebted  to  the  plaintiff,  and  ape. 
S9L.  R.  A. 


clfying  the  smonnt  of  aueh  Indebtedness  over 
and  above  the  legal  set-offs,  and  that  the  said 
'  le  upon  oontracta,  eipi«ss  or  Implied,  or 
upon  Jui^ment,  tbe  coorC  said:  "Nor  are  wa 
prepared  to  say  that  the  declaration  In  this 
case  doe.i  not  disclose  a  cause  of  action  which 
not  be  enforced  by  thla  remedy  of  attach. 
1'here  may  be  cases  of  coatrscia  not 
In  this  remedy,  as.  for  eiample,  a  breach  of 
promise  to  marry,  where  the  damages  rest  so 
itlrely  Id  opInloD  thst  It  would  be  a  aoleclam 
say   tbe  amoimt  of   Indebtedness   could   be 

Bat  It  was  held  that  an  attachment  would 
He  In  a  esse  tor  a  breach  of  promise  of  mar- 
Ibkb.  under  (la.  Acta  ISiST,  p.  23,  provldlnc 
that  In  alt  eases  of  money  demands,  wlietber 
ling  er  aintractu  or  em  OeHeto,  plaintiff 
II  have  the  right  to  me  out  attachment 
when  defendant  shall  have  placed  himself  In 
such  a  altoatlon  aa  will  authorise  plalnUlf  to 
Bue  out  attachments  on  comity Ing  with  tbe 
statute  DOW  In  force  In  relation  therelo.  Mor- 
ton V.  Pearman.  28  Ga.  S28.  In  this  case  the 
court  said :  "I'he  old  law  provided  for  all 
cases  of  certain — of  llquldated-money  demands. 
Therefore,  the  object  of  the  new  law  must  have 
l»een  provision  for  un  certain,  unliquidated 
money  demands." 

In  Conley  v.  CrelghCon.  D  Ohio  Dec.  Reprint 
402,  Alflrmed  In  2  Ohio  L.  J.  4,  nnder  Ohio  Code. 
i  1(11,  subdlv.  0,  providing  that  au  attachment 
shall  not  be  granted,  on  the  ground  that  the 
defendant  is  a  nonresident  of  this  state,  for 
tiny  claim  other  than  a  debt  or  demand  arising 
upon  contract,  Judgment,  or  decree.  It  waa  held 

rlage  was  not  such  a  claim  or  demand,  within 
the  meaning  of  the  statute.  The  court  said : 
"I  am  willing  to  call  It  a  claim  arising  upon 
contract  for  tbe  recovery  of  money,  and  to  con- 

1st  clause  of  I  IBl,  but  I  think,  also,  that  It 
Is  Included  In  the  exception  made  by  tbe  9th 
schedule  of  tbe  section,  and  an  atlachment  will 

But  In  Catdwsll  V.  Splllman,  1  Ohio  Dec. 
Reprint,  308.  It  was  held  that  nndar  Swan's 
(Ohio)  Stat.  I  9,  p.  91,  providing  for  attach- 
menta,  and  "that  no  Judgment  shall  be  rendered 
under  the  pmvlalona  of  this  act  except  for 
cansen  arising  out  of.  founded  upMi,  or  sound- 
ing In,  contract."  an  action  woold  lie  for  n 
breach  of  promise  to  marry.  The  court  said : 
"Formerly  the  writ  <d  attachment  could  be  sued 
out  In  all  cases  of  tort  as  well  as  of  contract ; 
but  tbe  legtslatare  has  now  conDned  It  to  case* 


^ODE  Island  Supbems  Conn. 


Hab.. 


afceii  were  aHsc<Lsed  in  tlie  aum  of  C13.500. 
ThereattOTwarda,  tm  the  24th  day  of  July, 
IS!)I),  aod  pending  the  defendants  petition 
for  a  new  trial,  the  plaintiff  sued  out  of  said 
Mimmon  ylt»a  diiiaioii  a  writ  of  moane  pro- 
ftsa,  whieh  commanded  the  attaciiinent  of 
the  goods  and  chattels  and  real  estate  of  the 
defendant,  to  the  value  of  (SO,t)00,  which 
writ  was  aerred  by  attaching  said  real  estate 
of  the  defendant  in  the  city  of  Providence. 
The  Uc/eodaDt  thereupoo  filed  a  motion  in 
the  common  pleaa  division  that  said  writ  of 
•ttachment  be  diiminned,  and  that  the  serv- 
ice thereof  be  set  aside,  which  motion  was 
duly  heard  b^  said  division,  and  on  the 
27th  day  o(  April,  IQOl,  was  denied.  The 
defendant  duty  excepted  to  the  ruling,  and 
the  cane  ia  now  before  us  upon  the  question 
■<i  to  Hhetlier  it  was  correct. 
The  grounds  of  the  defendant's  objection 


to  the  ruling  complained  of  are,  substan- 
tially! (1)  That  a  writ  of  raeme  proeew 
cannot  he  a  writ  of  attachment,  unless  the 
action  could  have  been  commenced  t^  a 
writ  of  attachment;  (2)  that  the  General 
Laws  of  Rhode  Island  do  not  authoiizp 
writs  of  attachment  to  be  issued  in  actions 
for  breach  of  promise  of  marriage;  (3)  that 
the  plaintifT  in  an  action  tor  breach  of  prom- 
ise of  marriage  cannot  properly  make  the 
affidavit  required  by  the  general  laws  to  he 
made  before  a  writ  of  attachment  can  issn^: 
and  (4)  that  the  issuing  of  said  writ  is  an 
abuse  of  the  process  of  the  court,  and  benc« 
should  be  dismissed,  the  service  thereof  wl 
■side,  and  the  attachment  made  thereon 
dissolved.  R.  I.  Gen.  Laws,  chap.  252,  |  14, 
provides  as  follows:  "An  original  wiit 
commanding  the  attachment  of  the  real  or 
personal  estate  of  the  defendant,  includiiit[ 


'arising  out  of,  founded  upon,  or  sounding  In. 
contrKi'L'  ...  In  n  brearh  o(  a  promise 
ol  mairioKe  the  form  o(  )hc  suit  is  tor  a  breach 
of  contract,  and  the  writ  of  attachment  la  as 
plalni;  applicable  to  cases  of  this  description 
aa  to  cases  of  debt  tor  the  nonpayment  of 
manpT,    or  uF  damages   tor  the   breach  of  an; 

la  ConJev  v.  Crelghton.  3  Ohio  Dec.  Reprint, 
40S,  Afflrmed  In  2  Ohio  L.  J.  4.  the  court  said : 
"It  is  almost  luperlluoua  to  sir  that  the  case 
of  Caldwell  V.  Splllman,  decided  b^  the  old  lu- 
preme  court  In  the  circnit  In  1K49.  and  re- 
porlHl  In  1  Uhlo  Dec.  Itepriat,  30^,  Is  not  at 
ail  In  point.  As  the  law  tben  stood,  an  attach- 
ment was  authorized  In  sll  esses  soundlog  In 
contract,  wblcb  a  contract  for  maj-riage  un- 
doubtedly Is,  .  .  .  The  action  for  breach  of 
promise  at  marriage,  though  nomlnallr  an  ac- 
tion founded  on  the  breach  of  contract,  pre- 
•enlB  a  very  btruD);  exception  to  the  general 
rules  which  govern  contructs." 

In  Ilalbert  t.  Armstrong.  14  Ohio  C.  C.  206, 
referr'ug  to  this  esse  (Caldwell  v.  Spillman) 
It  was  Slid :  "tC  is  true  Ihst  the  contrat7  doc- 
trine was  held  I17  Judge  Tllden  In  special  term 
of  the  superior  court  (1  Ohio  L.  J.  341),  snii 
this  decision  was  affirmed  bj  the  genersl  term 
(2  Ohio  L.  J.  4),  bot  we  are  of  the  opinion  tbst 
the  doctrine  announced  br  the  supreme  court 
on  the  circuit  Is  the  better  law." 

In  Ilalbert  v.  Armsiroag,  14  Ohio  C.  C.  2B0, 
It  was  held  that,  Ohio  Rev.  Stat,  i  S511  (D521), 
providing  thJt  In  similar  actions  tor  (he  recov. 
erj  of  monej  tiic  plaintiff  may  have  an  attacb- 
ment  against  the  propertj  of  the  defendant  on 
the  ground  thai  the  defendant  Is  a  nonresident 
of  the  stnCe.  and  providing  that  an  sttacbmeot 
shsll  not  be  granted  on  sach  ground  for  any 
claim  other  I  turn  a  debt  or  demand  arising  upon 
contract,  lud^mmt.  or  decree,  an  attachment 
could  properly  Issue  In  an  action  brought  to 
recover  damages  for  a  breach  of  a  contract  of 
marrlnge  nhcrc  tbe  only  ground  alleged  In  tbe 
nfDdavlC  for  tbe  altncbment  was  thai  tbe  de- 
fendant was  a  nonrealdent  of  Ihe  state.  It 
was  held  that  tlila  was  a  debt  or  demand  aris- 
ing upon  contract.  The  court  said :  "It  Is 
tme  (bat  tbe  amount  of 
covered  wuuid  be  eat  I  mated 
dples  differing  from  those  recoveraDic  on  or- 
dinary contracts,  and  more  like  those  apply- 
ing to  actions  of  lort.  But,  nevertheless,  tbe 
claim  Is  one  arising  upon  contract,  and  we  think 
comes   clearly   within   the    letter  and   spirit  of 

"In  tbe  case  of  Caldwell  v.  Splllman,  1  Ohio 
Dee.  Reprint,  808,  decided  by  the  supreme  court 
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of  Ohio  on  the  circnit.  Judges  Hitchcock  and 
Caldwell  presiding,  this  direct  Qoeatlon  arose 
under  the  statute  then  In  force,  dUferln^  ai 
we  eoncelTe  In  no  snbstantlal  dcf^ree  from  thai 

In  Druty  v.  Merrill,  20  S.  I.  2.  3e  Atl.  835. 
tbe  action  was  one  of  aatumpalt.  and  «a> 
brought  to  re'!over  on  a  promissory  note,  and 
also  to  recover  damages  tor  an  alleged  breach 
of  promise  of  mnrrlage.  The  defendant  idaJmed 
there  waa  a  mlafolnder.  and  that  was  the  ques- 
tion involved  In  (be  case.  In  discussing  thi) 
question,  defendant's  counsel  claimed  thnt  tbf 
defendant  would  be  liable  to  Imprlaonment,  as 
In  a  tort  action,  on  the  eiecutlon  wblcb  migbt 
laaue  against  him  on  the  Judgment  (or  ttreach 
of  promise  of  mnrrlsge,  while  he  would  nut  lip 
IhuB  liable  on  a  Judgment  founded  on  a  prom- 
lasory  note.  But  the  court  said  he  could  onlj 
be  Imprisoned  on  some  one  of  tbe  ground* 
whereon  any  person  might  be  so  dealt  with  Is 
ordinary  actions  of  assumpsit,  and  that  lb.' 
defendant  would  not  be  lluble  to  Imp'l'"---- 
on  a  lodgment  founded  on  either  or  all  of  said 
counts  of  the  declaration,  and  tben  aald :  '"The 
eiecntion  follows  the  writ.  The  writ  does  !io> 
column  id  thai  tbe  defendant  be  arrested,  bin 
that  bis  property  be  atlacbed.  and  that  be  be 
summoned  to  answer  the  pialotlff'a  complaint 
liotb  of  which  things  have  been  done :  and  no 
cieculloD  In  the  case  can  issue  against  bis  body 
unless  by  virtue  of  some  one  of  the  provlslona 
of  R.  I.  Gen.  fjiws  chap.  258,  i  II."  This  bU'p 
meat  Implies  thst  sn  altschmcnt  b"!  '-"" 
granted  In  that  case,  but  It  was  not  dIacnsMd 
or  referred  to  except  as  stated  above. 

ReCerrIng  to  tbla  case,  Ihe  conrt.  In  UaiMI 
V.  Leukbeu,  says-  "In  reluabig  to  grant  the 
motion  to  dissolve  tbe  attachment  In  qnestlon 
the  justice  before  whom  It  was  made  waa  prob- 


ibly  Influenced  b 
n  Ilrury  v.  Men 
rhich  a 


arks  of  t: 


promlaaory  note  was  invidved 
.  In  that  case,  therefore^  it 
decide  whether  an  at- 
ild  He  in  an  action  for  breach  of 
promise  of  marriage  solely :  and  lieace  wkai 
waa  said  or  Intimated  In  that  regard  waa  mere 
dlclaai.  Tbe  writer  of  tbe  opinion  In  the  pres- 
ent ease,  however,  Is  free  to  admit  that  when 
writing  tbe  opinion  In  tbst  caae  he  was  under 
tbe  Impression  that  an  altachment  would  Up 
In  a  case  of  this  sort  on  tbe  ground  tbst  It  wsa 
an  action  ex  contmcfK.  But  mora  esKtui  study 
bas  fully  convinced  him  to  the  contnir." 


IMS. 


Mainz  v.  LeDEnei. 


hit  peraooal  cataU  in  the  hands  or  poMea- 
Mon  of  any  persoc,  copartnerBliip,  or  corpo- 
ration as  the  trustee  of  the  defendant  aod 
his  stoclc  or  shares  in  any  banking  associa- 
tion or  other  incorporated  compojiy,  may  be 
iMued  from  the  common  pleaa  division  of 
the  supreme  court  or  any  district  court, 
whenever  the  plaintiff  in  the  action  to  be 
commenced  by  such  writ,  hia  agent  or  attor- 
ney, shall  make  affloarit,  to  be  indorsed 
thereon  or  annexed  thereto,  that  the  plain- 
titr  has  a  juat  claim  against  the  defendant 
that  is  due,  upon  nhich  the  plaintiff  expects 
to  recover  in  auch  action  a  sum  Bufficient  to 
give  jurisdiction  to  the  court  to  which  BUoh 
writ  IB  retumaolc."  Section  17  of  the  same 
chapter  provides  that  "the  plaintiff  in  any 
iictioti  toay,  as  often  as  may  be  necessary, 
at  any  time  before  Anal  judgment  in  such 
action,  sue  out  of  the  court  in  which  the  ac- 
n.  Arrmt. 

The  question  of  the  right  to  an  order  of  ar- 
rest In  an  BttLon  for  a  brpach  of  promise  tO' 
marrr,  under  the  ststntes  oC  the  rarloua  Htalee. 
taas  not  often  arisea.  Id  those  stairs  whpr« 
the    question    has    been    sgaarelj    before    the 


and    I 


right    1 


talnc 


.  with- 


standing the  tonstltutlMlsl  prohibition  again i 
arrests  la  actions  for  debt  except  In  cases  oC 
fraud,  the  cases  suataJnJug  the  right  and  dis- 
cussing Ibe  qucstioQ  were  Ihtae  where  seclui^tlon 
was  also  one  of  the  chle(  elements  of  the  acllon. 
Thia  la  held  to  be  aufflclent  fraud  to  entitle 
to  no  order  of  arrest.  ThIa  decision  Is  cieor- 
Ir  malic  In  New  Jersey,  Ulchlgan,  and  North 
CarollDB.  On  the  other  band,  Ibere  are  a  few 
caars  that  SDStain  or  recognise  tlie  rlgbt  to 
arrest,  bnt  In  those  caaea  the  constitutionality 
of  the  Btatnte.  or  tb«  Decesaltr  of  stating  seduc- 
tion or  fraud,  is  not  discussed.  In  those  caaea 
the  qneatloDs  at  Issue  seetn  Co  have  been  only 
as  to  mattera  of  form,  or  practice,  and  are  only 
of  value  as  a  precedent  recognizing  the  right 
to  arrest  without  a  dlacuaaion. 

Ho,  Dnder  N.  3.  Const,  art.  1,  1  IT,  providing 
that  no  person  shall  be  imprisoned  for  debt  In 
any  ni'tion  or  on  any  judgment  fonnded  upon 
contract  unlets  In  cases  of  fraud,  it  was  held 
that  It  a  man  promises  to  marry  a  woman,  and 
at  Ihe  same  flmo  seduces  her  Dy  the  Influence 
of  such  a  promlae,  and  then  aeeks  avoidance  hy 
attempting  to  rua  away  at\d  refusing  to  marry 
ber,  bis  original  promise  was  a  fraud,  and  he 
can  be  held  to  ball.  Perry  v.  Orr,  35  N.  J.  L, 
2t)S.  In  this  case  N.  J.  act  April  IS,  184S, 
"respecting  Impriaooment  for  debt  In  caaea  of 
fraud,"  provided  tbat  this  act  shall  not  eitend 
to  actions  on  promises  to  marry.  The  court 
said  :  "At.  however.  It  Is  eipressly  excepted 
from  the  limitations  of  fraud,  as  deSned  In  the 
Matate,  It  Is  left  for  Judicial  construction  to 
determine  whst  shall  constitute  fraud  In  such 
ca«n.  .  .  .  The  effldavlta  In  thIa  case  suf- 
llrlfQtly  disclose  the  facts  of  the  promise  to 
marry,  the  aeductlon  effected  by  means  of  the 
name,  the  attempt  to  etude  the  Jnrlsdlctlon 
and  procesb  of  the  court,  and  the  refuaal  to 
marry.      Kuch  conduct  is  fraudulent." 

And  under  N.  C.  Code,  ZUl,  aubdlv.  1.  pro- 
viding that  the  defendant  may  be  arrested  In 
an  action  for  damages  not  on  contract  where 
be  la  a  nonrefideut.  or  where  the  action  la  for 
Injury  to  person  or  character,  and  aubdlv.  2, 
tn  an  action  for  seduction,  and  subd.  i.  where 
tbe  defendant  has  been  guilty  of  a  fraud  In  con- 
tracting a  debt  or  Incurring  the  obligation  for 
which  the  action  la  brought,  or  where  the  action 
SV  L.  R.  A. 


tioD  shall  have  been  commenced,  a  writ  of 
mesne  process,  cinnmanding  tne  attachment 
of  the  real  or  personal  estate  of  the  defend- 
ant," etc.,  "provided,  the  plaintiff,  his  agent 
or  attorney,  shall  make  affidavit  to  be  in- 
dorsed on  or  annexed  to  said  writ,  setting 
forth  facts  which  would  authorize  an  at- 
tachment .  .  .  upo^  ao  original  writ." 
The  plaintiff'a  attorney  made  the  statutory 
aliidavit  on  said  writ  of  mesne  process,  and 
it  was  then  served  as  aforesaid.  It  will  at 
once  be  seen  from  the  foregoing  statement  of 
facts  that  the  only  question  which  is  pre- 
sented for  our  decision  is  whether  an  attach- 
ment can  legally  be  made  in  an  action  for 
breach  of  promise  of  marriage.  If  it  can 
be,  then  the  ruling  complained  of  waa  cor- 
rect, uJid  should  be  sustained;  but,  if  it  can- 
not be,  then  the  ruling  was  erroneous,  and 
should  be  reversed.     Contrary   to  our   first 

Is  brought  to  recover  damages  for  fraud  or  de- 
ceit, it  wua  held  that  an  order  of  nrretit  waa 
proper  where  the  aclluo  waa  brought  by  the 
womau  for  seduction  under  promise  to  marry, 
and  that,  while  the  complaint  could  be  con- 
strued as  an  action  for  breach  of  promise  to 
marry  with  the  aggravation  of  seduction.  It 
could  a'      ■ 


Iteraon  and  chnracter,"  or  also  for  "seduction." 
Hood  V.  Sudderth,  111  N.  C.  215,  18  S.  E.  Mfll. 
In  tAis  casf  the  court  ssid  that  since  the  de- 
cision tn  Uoore  v.  Mullen.  77  N,  C.  82T,  which 
that  thIa  section  aiitborlzlng  an  an-est  In 
promise  to  marry  waa  In  vlola- 
■    "    "  '  ~   providing 


tlon  of  the  Constitution,  i  .... 
that  there  shall  be  no  Imrirlsonment  for  debt 
except  la  cbscb  of  fniurt,  the  next  Icglslnlure 
atrnck  out  these  words  mid  Inserted  "seduc- 
tion," "which  seems  a  legislative  construction 
(hat  where  a  woman  abould  ane  for  the  ae- 
duotlno.  liiBteail  of  a  mere  breach  of  promlar, 
an  nrrrm  would  lie." 

In  Moore  v.  Mullen,  TT  N.  C.  S27,  it  was  held 
that  S.  C.  Code  Civ.  Proc.  I  149  (2),  autbor- 
lalng  Ihe  arreat  of  the  defendant  In  an  nj:tian 
on  a  promlae  to  marry,  violated  Const,  art.  1. 
{  IQ.  providing  that  there  shall  be  no  lmprlB> 
'pt  In  caaea  of  fraud.     In 


rrlng  to  the  CJ 


eof- 


N.  J.,  In  which  It  was  held  that  under  a  similar 
provision  of  the  New  .lersey  Constitution  such 
act  waa  valid,  the  court  aald:  "But  In  that 
case  the  whole  stress  Is  put  on  the  fact  that 
the  defendant  had.  by  meana  of  the  promise  to 
marry,  seduced  the  plalotllT.  and  waa  attempt- 
ing to  abandon  her  by  Seeing  from  the  stele. 
In  our  case  tbet«  are  no  such  additional  cir- 
cumstances; the  complaint  sets  oat  a  promlsa 
to  merry,  the  answer  atlemplB  to  excuae  the 
defendSDt  by  the  allegation  tbat  after  the  en- 
gagement, on  second  thought,  be  was  satladed 
he  was  not  In  a  condition  to  take  noon  himself 
the  duty  of  supporting  a  family.  Ours,  thers- 
fore,  la  a  case  of  the  bFench  of  promlae  to  marry, 
and  nothing  more,  n'helhcr  In  a  caae  attended 
by  seduction  and  an  atti'mpt  to  flee  (he  slule. 
we  wonld  feel  at  liberty  to  follow  Ihe  New 
Jeraey  ease.  Is  a  matter  about  which  we  ex- 
press no  opinion,  except  to  say,  such  base  con- 
duct was  well  calmlated  to  excite  sympathy 
and  Induce  the  Judges  to  bring  the  caae  within 
the  meaning  of  the  Constitution.  If  they  were 
able  to  convince  themselves  that  such  was  the 
true  construction,  for  all  would  feti  that  auch 
ought  to  be,  if  It  la  not,  the  law." 

And  where  an  order  ot  arrest  was  granted 
In  an  action  tor  ■  breach  ivl  promlae  t«  marry 
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itnpreaaioDS,  we  are  of  the  (pinion,  after 
careful  and  diligent  consideration  of  the 
question  raised,  that  under  our  statute  an 
attachment  will  not  lie  io  an  action  of  this 
sort.     True,  it  is  an  action  based  on  con- 


thereof  are  not  measured  bj  aoj  ctMnmer- 
cial  OT  biiainesa  standard,  but  are  goremed 
almost  exclusively  by  those  rules  which  arc 
applicable  to  tnrt  actions,  and  rest  almost 
absolutelj  in  the  jiKl^r''^"^  of  the  jury. 
Thus  the  law  allows  punitive  or  vindictive 
damages  to  be  nsHcnsed  io  Hurh  caries  {John- 
mrn  V.  Jenkins,  2J  N.  Y.  252;  Thorn  v. 
Kttnpp,  42  N.  Y.  474,  1  Am.  Rep.  561) ;  and 
•II  the  circumstances  attending  thebreach  be- 
fore, at  the  lime,  and  after  may  be  given  In 
evidence  in  asf^ravation  of  damages  {Baidy 
v.  S(ra(«,n,  11  I'a.  316;  Tuhbs  y.  Van  Ktcek, 
12  III.  4-10;  Rfed  v.  Clark.  47  Cal.  194;  1 
Wait,  Act.  k  Def.  727).  A^ain,  the  plain- 
tilT  ni:iy,  in  such  an  action,  for  the  purpose 
of  rnhancine  her  damages,  prove  that  she 
iinnounced  the  fact  of  her  engagement  to  her 
f  riendx,  and  invited  them  to  attend  the  wed- 
ding. Reed  V.  Clark,  47  Cal.  194.  So  the 
length  of  time  a  marriage  engagement  ex- 
ittM  has  been  held  to  be  a  proper  element 


of  damage  tor  the  breach  thereof.  Oranl  v. 
Willey;  101  Mass.  366.  A  defense  to  such 
an  action  lliat  the  plaintilT  is  unchaste,  if 
not  established  at  the  trial,  may  be  consid- 
ered by  the  jury  in  aggravaticHi  of  damages. 
Snuthard  v.  Itceford,  6  Gow.  254;  Davit  v. 
Slofjle.  27  Mo.  600.  Seduction  may  slu  be 
proved  in  aggravation  of  danmges.  Jfsiaz 
V.  T^derer,  21  R.  I.  370,  43  Atl.  876.  Tbe« 
may  also  be  given  in  evidence  in  such  acMe. 
and  the  jury  may  take  into  coosideratioa  in 
estimating  the  damages,  as  said  by  this 
court  in  Drury  v.  Merrill,  20  R.  I.  2,  36  Atl. 
S35,  "the  defendant's  wealth,  his  social  po- 
sition, the  length  of  the  engagement,  the 
depth  of  the  plaintiff's  devotion,  her  lack  of 
independent  meajis,  her  mortiflcstion  and  la- 
jured  feelings  and  affections,  her  altered  so- 
cial condition  in  relation  to  her  home  and 
family  due  to  his  conduct,  and  her  eipenm 
in  preparation  for  the  marriage."  TheHP 
and  many  otlicr  illustrations  which  mighl 
be  given  show  that,  while  the  action  is  based 
upon  contract,  it  is  really  an  action  1^  it- 
self, and  partakes  almost  entirely  of  the  na 
ture  of  a  tort  in  everythiiw  that  pertains  to 
the  real  object  thereof.  We  have  been  un- 
able to  find  many  eases  bearing  directly  up 
on  the  question  involved,  but  afl  of  the  case* 


seduction.  It  was  held  that  whether.  In 
tor  brparh  of  promlie  to  marr;  Id  g:en- 
eral,  the  defendant  la  liable  to  arrest  or  not 
■  case  like  this  la  to  be  regarded  sa  ene  of 
fraud,  and  therefore  la  one  eio-iUfd  b;  the 
pnivislona  of  Mich.  Const,  art.  6,  |  33,  pravld- 
InK  thst  no  person  shall  be  Imprisoned  for  debt 
except  tn  cases  of  fraud.  Re  Sheahan,  25 
Ulcb.  14S. 

A  canae  oC  nctlon  based  slmpl;  upon  a  breach 
o(  contract  to  manr.  In  tbe  absance  of  any 
charge  lavolelng  fraud,  was  held  to  be  wltbln 
the  conatltutlonal  Inhibition  of  MIcb.  Const, 
art.  8,  J  33.  prohibiting  lniprls(»im«it  for  debt 
except  In  caaea  ot  fraud,  snd  the  defendant  wss 
discharged.     Kt  Trson,   32  Ulch.   202. 

In  People  tf  rel.  Slager  Hfg.  Co.  t.  UcAllla- 
ter,  IS  Mich.  2IB,  which  was  an  aetko  for 
fraudiilentlr  converting  money  by  an  agent,  the 
court  aald ;  "It  the  action  la  to  be  regvded 
as  one  upon  anj  of  tbe  sgreemenla.  eipreaa  or 
Implied,  growing  out  of  the  contract  of  agency. 
It  la  plain  tbat  there  wns  no  ground  for  a 
copfot.  Tbe  slatute  (Camp.  Ijiwa,  (  i.  119}  ; 
authorlnea  personal  actlooa  arising  upon  con- 
tract to  be  c<Hnnienced  by  uaplmi,  only  to  re- 
cover damages  (or  any  bresch  ot  promise  to 
marry,  or  for  moneys  collected  by  any  public 
olBcer,  or  tor  any  mlnconduct  or  neglect  In  of- 
flL-e,  or  In  an;  prof^Mlonal  employment." 

In  the  fallowing  eaaes  the  right  to'  nn  arrest 
on  a  proper  sbowlng  waa  recognised,  bat  the 
diacnsalon  waa  only  aa  to  mstlera  ot  pleading 
and  practice. 

So,  nnder  Pa.  act  July  13.  1842,  providing 
that  no  perwHi  ahsll  be  arreated  or  Imprisoned 
on  any  civil  process  except  actions  for  lines  and 
pcnaltlca  and  breach  of  promise  to  marry,  etc.. 
It  was  held  that  the  defendant  should  b«  dla 
charged  on  common  tiall  where  tbe  pIslntUTa 
affidavit  In  an  action  fur  breach  of  promise 
used  the  words  "the  said  defendant"  without 
naming  him.  Snedden  v.  Runa.  18  P«.  Co.  Ct. 
4T.  In  tbis  case  the  conrt  said  that  the  rale 
shontd  be  made  absolute.  "The  affidavit  In  this 
esse,  which  mnst  be  construed  strictly,  states 
that  defendant  promised  to  marry  plslnlllf,  but 
after  careful  examlDstlon  of  the  aBldavIt  we 
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ilntlfr  accepted  s 


promlsi),  or  ever  made  any  promise  t 
defendant.  Until  sucb  acceptance  was  muie  di 
plaintiff,  or  mutual  promises  to  marry  made  by 
both,  no  contract  would  be  made  that  would 
warrant  the    arrest  on    capiat   ad    rfipoitin 

In  Weaver  v.  Cllne,  12  Pa.  Co.  Ct  sei,  the 
alBdavIt  to  hold  tbe  deteodant  to  bail  set  fCrth 
that  tbe  defendant,  after  having  obtained  the 
consenf  of  plalntlETs  parents  and  obtained  a  !> 
cenae  to  marry  her,  bad  refused  to  have  tbe 
ceremony  performed,  or  to  aee  her  or  have  any- 
thing to  do  with  her,  and  had  written  a  letter 
to  her  to  that  effect.  A  motion  was  made  to 
dlacbarge  the  defendant  oo  comnuHi  ball.  It 
waa  claimed  that  tbe  allegation  was  InsufllcleBt 
In  that  It  omitted  to  state  "that  the  plalallS 
had  offered  to  marry  the  defendant  and  aaked 
him  to  marry  her."  It  was  held  that  the  laii- 
tlon  to  discharge  tbe  defendant  abould  be  de 
nled. 

Id  Rhode  iBland  It  seems  that  an  arrest  can 
t>e  maile  If  eufflclent  gronnds  are  stated  under 
the  statutes  of  that  state. 

In  Mnlone  v.  Kyan.  14  R.  1.  fll4.  It  was  held 
nndec  H.  I.  Pnb.  Btat  chap.  208.  I  9.  ct.  2,  pro- 
viding for  a  writ  of  arrest  In  any  action  of 
trover,  dellnoe,  ttespaas.  trespass  on  the  esse. 
treapasa  and  ejectment,  that  the  action  of  "tm- 
pass  on  tbe  case"  was  an  action  o  dencu  or  in 
tort,  and  not  assumpsit,  and  consequently  that 
the  defendant  In  assumpsit  for  a  breach  of 
promise  of  msrrlage  could  not  lie  arrested 
without  tbe  a/Bdavlt  prescribed  by  tbe  3d  cIsdm 
of  that  section,  providing  that  when  the  plain 
tiff  makes  affldnvit  that  he  has  a  lust  claim 
against  the  drfendant,  upon  which  he  expects 
to  recover  In  the  action  commenced  by  anch 
writ,  and  that  tbe  defendant  ta  about  to  leave 
the  state  without  leaving  therein  real  or  per- 
sonal  estate  snbjept  to  erecutton,  or  that  the 
defendant  has  committed  s  fraud  In  contiacl' 
Ing  the  debt,  or  in  the  concealment  ot  his  pov- 
erty or  la  tbe  diapoaltlon  ot  the  some,  an  or- 
iginal writ  commanding  his  arrest  may  M  !■ 
aued.  The  conrt  ssld:  "A  promise  ot  msr- 
rtoge  Is  simply  si'  .   -.  i. 


e  breach  of  It  ta 


1W9.  Mainz  v. 

*hich  bave  eome  to  our  knowledge,  with  oae 
txceplioD,  suatain  tne  geoentl  poflition  tak- 
an  br  the  defendant's  coanBel.  Thus,  in 
ilaauM  T.  UoHrayer,  61  N.  C.  (Phill.  L.) 
027,  tlie  court  quashed  the  writ  of  attach- 
ment in  &  case  of  this  sort.  Battle,  J.,  in 
delivering  the  opinion  of  the  court,  said: 
"The  dainages  which  a  jury  might  asseas  for 
the  breach  of  such  a  contract  are  ()uit«  as 
uncertain  aa  those  which  miaht  he  given  for 
a  trespass  by  an  assault  and  battery  on  the 
|)en)oa,  and  the  ilmount  of  them  as  a  debt 
can  no  more  be  sworn  to  by  the  plaintiff,  bia 
attorney  or  agent,  in  the  one  csm  than  in 
the  other."  In  Conley  t.  Creighton,  6  Ohio 
Dec.  Keprint,  402,  the  court  said:  "The 
action  for  breach  of  promise  of  nuuriage, 
'  lally  an  u^tion  founded  on  the 


contracts.  The  action  is  given 
demnity  to  the  injured  party  for  tbe  loen 
nbe  has  sustained,  and  has  be«n  always  held 
to  include  the  injury  to  the  feelings,  affec- 
tions, and  wounded  pride,  as  well  as  the  loss 
of  marriage.  From  the  nature  of  the  case, 
it  has  been  found  impoesible  to  Ox  the 
.imount  of  compensation  by  any  precise 
rule,  and,  aa  in  tort,  the  measure  of  dam- 


s  is  a  question  for  the  sound  diseretfon 


object  of  the  action  is  to  fix  the  amount  of 
the  ciaiin,  and  the  Moount  can  never  be 
known  in'any  other  way.  How,  then,  can  a 
plaintiff  swear  to  any  I  How  much  shall  be 
set  down  to  tbe  account  of  injured  feelings 
and  affections  and  wounded  pride  j  and  how 
much  aa  the  value  of  tbe  lost  marriage  1  I 
confess  myself  as  beii%  wholly  unsJble  U> 
regard  sudi  a  claim  as  a  demand  within  the 
meaning  of  the  statute."  This  caae  was 
afterwards  afBrmed  by  the  superior  court  of 
Cincinnati,  general  term.  2  Week.  L.  Bull, 
379.    In  Kneeland  on  Attachment,  the  au- 


arisiuK  nominally  on  contract  that  partake, 
neverthelesa,  of  the  nature  of  personal  torts, 
and  should  be  classed  with  that  family. 
Principal  in  this  class  is  the  action  for  the 
brescb  of  promise  of  mairiage,  Tbe  con- 
tract la  not  in  any  sense  a  pecuniary  one,  al- 
though the  only  remedy  for  the  breach  al- 
lowed by  the  law  is  money.  The  measure  or 
damages,  however,  is  governed  by  tbe  cir- 
cumstances of  each  particular  case,  and  is 
entirely  in  the  discretion  of  the  jury,  the- 


not  a  tort,  tbooKh  It  mar  resemble  a  tort  In 
Its  consequences." 

Id  New  York,  Uie  Code  of  CItU  Froeedure,  | 
64a.  provides  tor  an  order  of  arrest  In  an  ac- 
tion for  a  broach  of  promFiie  to  marry.  SnbdI. 
TJatoD  4  pruTldea  tor  an  nrrest  tn  an  action 
upon  contract,  express  or  Implied,  other  (ban  a 
promise  to  oiarrr,  In  casea  ot  fraud  or  fraudu- 
lent disposition  of  propertj.  Section  553  pn>- 
-vldrs  that  a  woman  cannot  be  arrested  as  pre- 
scribed Id  tbat  title,  except  In  a  case  vbeie  the 
order  can  be  ersnted  onl;  br  the  court,  or 
where  It  appears  that  tbe  action  Is  to  recover 
damages  for  a  wilful  Injurr  to  person,  charac- 
ter, or  propertr-  There  have  beea  but  few 
case*  of  arreit  In  breach  Of  promise  actions  In 
this  state.  The  caww  becIUDlng  at  an  early 
day  acem  to  take  for  fcranted  that  the  statute 
anthorlilDg  an  arrest  was  valid,  and  tbe  deci- 
sions are  therefore  all  as  to  the  tonn  o(  the 
plead]  Dgs  and  pnieeedlnga. 

In  HapemaD  v.  Woolford.  1  lim.  202,  which 
waa  an  action  for  breach  of  promise  of  mar- 
riage, and  the  ac  eUam  waa  In  ths  ordinary 
form  of  assumpsit,  "and  also,  etc,  upon  prom- 
ises," without  adding  "to  many,"  It  waa  held 
the  00  etiam  "on  promises"  was  safflclent  ss 
comprehending  a  promise  to  marry,  and  stood 
OB  the  old  taw  of  ball,  nnder  2  Rev.  Btat.  270,  | 
T,  providing  that  no  person  shall  be  held  to 
bail  on  a  capiat  ad  respondendum  unless  the 
tme  cause  of  action  be  particularly  expressed 
therein.  This  was  held  to  call  for  do  more 
than  the  old  fonna  of  ac  ctlam,  and  a  motion 
to  set  aside  an  order  discharging  the  defendant 
on  Ullng  common  ball,  and  to  amend  tbe  no 
ttlam,  waa  granted.  The  court  held  that  this 
case  came  within  the  eieeptloDs  of  the  non- 
ImprlsonmeDt  act.  1  Rev.  Stat.  SOS,  2d  ed.  f 
2,  providing  that  the  preceding  section  (pro- 
talbltlog  arrests  and  Imprlsonnieat  in  certain 
uaaeil  shall  not  extend  to  actions  on  promises 
to  marry. 

In  an  action  tor  breach  of  promise  of  mar- 
riage, It  was  held  that  tbe  defendant  could  not 
l>e  held  to  ball  without  the  Judge's  order  to 
hold  to  ball,  under  2  Rev.  Stat.  348.  |  T,  pro- 
viding for  holdlqc  to  bill  without  a  special  or- 
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der  In  actions  of  debt  and  actions  of  contract 
and  actions  of  trover,  trespass^  and  replevin. 
and  1  t>,  providing  that  In  all  cases  an  order  re- 
(iDlring  tiall  may  be  granted  by  tbe  Judge  of 
the  court.     Bromley  v.  Town,  1  Ulll.  373. 

And,  wbere.  In  an  action  for  breach  of  proni- 
Ise  to  marry,  tbe  defendant  was  arrested.  It 
was  held  that  be  should  be  discharged  where  he 
Qled  on  aOtdavit  admitting  the  promise  anit 
tendering  an  olter  of  readlneaa  snd  wlllingneoa 
to  marry  the  plalntilf.  Bonn  r.  Bloch,  IB  S.  Y. 
Cl».  rroc.  Bep.  2TB. 

In  Durand  v.  Durand.  2  Sweeney.  815,  where 
parties  had  cohabited  as  husband  sod  wife  lor 
sixteen  years,  both  representing  tbemaelves  sa  . 
married,  and  had  born  to  them  Ave  children, 
and  the  aflldavlt  of  arrest  by  the  woman 
charged  abandonment  and  a  disclaimer  aa  the 
part  ot  the  defendant  that  he  was  a  husband. 
u)d  there  were  allegations  of  a  promise  to 
marry  made  within  six  years,  for  a  breach  of 
which  the  action  was  brought.  It  was  held  that 
the  eomplslnt  stated  tacts  safflctent  to  rolM  a 
presoaiptlon  that  the  relstlon  of  husband  and 
wife  existed,  and  that  there  were  such  slight 
grounds  tor  the  sctton  tbst  the  order  ot  arrest 
should  be  vacated. 

In  3  N.  Y.  Code  Bep.  2S,  It  was  said :  "In 
the  New  York  common  pleas,  Daly,  Justice. 
hidd  in  the  case  ot  Slefke  v.  Diana  Tappey— 
an  action  by  a  male  for  breach  ot  promise  to 
marry  by  a  female  defendant — that  a  female 
defendant  In  auch  action  could  not  be  held  to 
boll  under  the  Code."  At  this  time  N.  Y.  Code 
Proc.  I  1T9.  subdlv.  5.  provided:  "But  no  fe- 
male sbsll  be  arrested  in  any  action  except  for 
a.  wilful  injury  to  person,  character,  or  proper- 
ty." This  section  must  have  been  the  one  re 
ferred  to  by  number  in  the  report  ot  the  caae. 

That  the  riefendanC,  sued  tor  a  breach  ot 
protnlse  ot  marriage,  had  told  tbe  plaintiff  that 
be  would  go  to  the  United  States  if  she  In- 
sisted on  their  marriage  before  tbe  time  agseed 
on,  does  not  entitle  her  to  a  capita  against  him 
If  no  proof  is  a'ven  that  he  Intended  to  put  his 
threat  Into  eiecuHon  and  defraud  the  plaintiff. 
Walker  y   GoldmB"'  Rap.  Jud.  tludwc,  16  C   " 
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ItuouE  lauk^fD  Sdpbeicg  Coubt. 


Hame  tu  in  ordinary  uL'tioud  for  perKoual 
torts.  Both  the  nature  of  the  action  and 
the  rule  of  damages  exclude  the  right  of  at- 
tach roent  in  such  HctioDs,  although  they 
'Sirise  on  oontrsct'  and  are  'for  the  recovery 
of  money  only.'  "  1  Shinn,  Attachm.  1  10, 
takes  substantially  the  name  view,  and  says 
that,  "unless  an  attachment  for  demands 
arining  ex  delicto  is  also  permitted,  attBx:h 
ment  tor  a  breach  of  contract  of  marriafie 
will  geoerally  be  denied;  and,  if  an  attach- 
ment  has  issued  in  such  case,  it  will  be  set 
adde  on  motion."  In  support  of  this  state- 
ment, the  author  cites  the  case  of  Bamet  v. 
Bmit,  1  Lans.  2lt8,  which  is  a  very  well  rea- 
Mned  case  upon  the  question  involved.  In 
Price  V.  0<M!,  S3  N.  C.  281,  it  was  held  that 
attachment  would  not  lie  in  an  action  of 
this  sort.  Smith,  Ch.  J.,  in  speakit^  of 
this  form  of  actioUj  saidj  "It  is  in  ita  es- 
aential  features  an  actiui  for  the  redress  of 
a  personal  injury  like  one  for  defamatirai, 
or  BQ  assault  and  battery,  and  we  see  nc 
reason  for  admitting  the  process  of  attach 
ment  in  the  one  case  that  does  not  apply 
with  equal  force  to  the  others,  nor  for  put- 
ting a  construction  upon  the  statute  that 
.illowH  it  in  any  of  them."  See  also  2  Addi- 
son, Contr.  St'i  ed.  p.  328 ;  Parsons,  Contr, 
.^Ih  ed.  p.  73 ;  Chitty,  I'l.  11th  Am.  ed.  p.  67 ; 
.1  Am.  L  Eng.  Enc.  La-ir,  2d  ed.  p.  190; 
Koflofaon  v.  Hatch,  3  Mich.  277.  The  ex- 
ceptioual  case  hereinbefore  referred  to,  in 
which  an  attHchtnent  was  upheld  in  a  case 
of  this  sort,  is  that  of  Morton  v.  Pearman, 
28  Ga.  323.  But  that  case  is  not  pertinent 
here,  because  the  statute  under  which  the 
attacliineat  was  made  authorized  suits  of 
attachment  "in  all  cases  of  money  demands, 
whether  arinng  M)  contraetu  or  ea  delicto." 
S9  L.  B.  A. 


Similar  latitude  was  given  by  the  statut«i 

of   Miunesota   in   force   in   1860.     Davidton 

Oicena,  6  Minn.  69,  Gil.  50.     But  under 

r  statute  we  are  very  clearly  of  the  opin- 

I  that,  in  order  to  warrant  an  ftttachment, 

.._i  cause  ol  actiOD  must  be  based  apou  a 

contract  where  the  damages,  altliough  Ut^ 

ma^  be  unliquidated,  are  jret  susceptible  irf 

estimation  and  determination  t^'  a  jury  ixa- 

der  the  ordinary  and  well-underattKjd  com- 

loercial  and  huBineoB  rules  which  apply  to 

contracts  proper. 

In  refusing  to  grant  the  motion  to  dis- 
solve the  attachment  in  question  the  justice 
before  whom  it  was  made  was  probably  ia- 
Duenced  by  sc«ne  remarks  of  thia  court  in 
Orurjf  V.  Uerrill,  20  R.  I.  2,  30  Atl.  835,  in 
which  a  breach  of  promise  of  marriage  was 
involved  in  one  count  and  a  breach  of  ood- 
tract  growing  out  of  a.  promissory  note  was 
involved  in  another  count.  In  that  rase, 
therefore,  it  was  not  necessary  to  deode 
whether  an  attachment  would  lie  ia  an  ac- 
tion for  breach  of  promise  of  marriage  sole- 
ly; and  hence  what  was  said  or  intimated 
in  that  regard  was  mere  dictum.  The  writ- 
er of  the  opinicHi  in  the  present  case,  how- 
ever, ia  free  to  admit  that  when  writing  the 
opinion  in  that  case  he  waa  under  the  ioi- 
presaion  that  an  attachment  would  lie  in  a 
case  of  thia  sort  on  the  ground  that  it  was 
an  action  ex  confmotit.  But  ntore  careful 
study  has  fully  convinced  him  to  the  con- 

The  dE/cndiinCs  atceptiona  art  tuttained, 
and  the  case  is  remitted  to  the  Conunon 
Pleas  Division  with  direction  to  quash  said 
writ  of  meaoe  prooesa  and  diaaolT*  tb«  at- 
tachment  made  thereoik 
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k£sdh£-of  the  decisions  pubushed  in  this  book. 

SHOWIHO  tha  Ouuges.  Proin«*8,  and  DeTelopment  of  the  Law  during  tbe  Tblrd  Quw 
lerof  tbe  Jndicul  Year  beginning  with  October  1,  lOOa,  Claaalfled  a*  Follows: 

L  PcBLic,  Official,  and  Statdtobt  Hattbss. 
II.  CoirrRACTCAi,  AND  OouuKBcuL  Bblations. 

Il[.    CORPOKATIUNa   ADD   ASBOOIATIOHB. 
IV.    DOHBSTIO  ItBLATIOHB, 

V.  Tobth;  Nkouobhob;  Injobiu, 
TI.  Pbopbbtt  RiSHTa  ;  Willb  ;  Lixm  ;  Gim  ;  DhbM. 

VII.    OlTIL   RaUKDIEa. 

VllL  Cbuhmal  Law  aud  E*itA(7n(n. 


L  Fdblio,  Ofviciai.,  aj 

Conflning  tlie  right  to  act  aa  agent  for 
forcdgn  inanrance  companiea  to  reaidenta  ol 
the  nate  ia  held  not  to  be  an  uneonstitutian- 


VaUtralintion. 

Mambera  of  tiie  Japanese  race  are  held 
not  to  be  entitled  to  become  dtitens  of  the 
Uidted  States.     (Wash.)  eTl. 
Court*. 

pMTanting  the  use,  during  oaurt  houra,  of 
ft  parement  newly  laid  in  a  atreet  adjoining 
the  oourthoose  in  auch  a  way  that  the  noiie 
of  the  traffic  thereon  intemipta  the  busineu 
of  the  court  is  held  to  be  within  the  power 
of  a  oonrt,  both  at  comioon  law  and  under  a 
statute  giving  it  power  to  preaerve  order  eo 
far  aa  is  noccaeary  to  prevent  interruption 
utd  diatarbutca  of  ita  prooeedinga,  (Ala.) 
SI2. 

BanJfcniptoy. 

A  aeat  in  a  stock  exchange  owned  by  one 
who  haa  no  unsettled  contraeta  witA,  or 
elaizna  against,  him  in  favor  of  other  mem- 
beriL  under  which  circumatancea  the  rules 
(rf  the  eioibauga  permit  a  aale  of  the  seat,  is 
'  held  to  be  wititin  the  provision  of  tbe  bank- 
ruptcy act  that  the  trustee  shall  be  vested, 
Sr  operation  of  law,  with  the  bankrupt's 
tie  to  all  property  which,  prior  to  tha  fil- 
ing of  the  petition,  he  could  by  any  means 
have  transferred.  {C.  C.  App.  3d  C.)  04. 
Bervioe  of  process  on  ttonTwident. 

An  act  providing  for  service  of  aummons 
In  a  personal  action  against  a  natural  per- 
son who  is  a  dtiien  of  another  etate,  out 
carries  on  buainese  in  this  state,  on  hiaagent 
in  charge  of  the  bUBiness,  without  aeimre  of 
his  properly  by  the  process  of  the  court,  ia 
iMld  to  be  unooDstitutional.     (Minn.)  735. 


__  __ .  ___  X  particular  district  upon  euob 
'  diatrict,  individual  landownere  within  it  are 
held  to  have  no  right  to  show  that  tlu^  have 
raceivad  no  benefit,  because  that  question 
baa  been  decided  by  the  l^islature.  (Mass.) 
7S8. 
59L.B.  A. 


D  Btatdtort  MATrtu. 

BchooU. 

Permitting  the  use  of  a  school  buQdiog  for 
theatrical  performances  as  a  bnnneaa  ia 
held  to  be  a  breach  of  faith  and  properly 
enjoined,  where  the  building  has  been  con- 
structed with  the  proceeds  of  bonds  based 
upon  a  tax  voted  to  be  imposed  to  erect  a 
building  for  school  purposea.     (La.)  723. 

Reading  the  Bible,  offering  prayer,  and 
singing  l^mna  during  school  hours  In  the 
public  schools,  in  accordance  with  the  uaagea 
of  sectarian  churches,  ia  held  to  be  an  in- 
fringement of  the  constitutional  guaranty 
of  religious  freedom.  (Neb.)  QZT. 
Dompultory  education. 

A  statute  requiring  the  compulsory  edu- 
cation of  children  is  held  not  to  lofringa  tbe 
rights  of  parents.     (Ind.)  436. 
0/^crs. 

A  member  of  a  board  of  education  of  a 
school  district  is  held  to  be  a  ministerial  of' 
fleer  within  the  meaning  of  a  statute  pro- 
viding for  the  mudshment  of  certain  publie 
officers  for  malfeasance  In  offica.  (Neb.) 
915. 


A  peace  oflker  acting  without  a 
is  held  to  have  do  right  to  kill  a  fleeing  per- 
son who  refuses  to  stop  when  commanded  to 


the  oSenae  is  in  fact  only 
a  nusdenwanor.     (Sy.)   720, 
ifimioipaJilie*. 

The  issuance  of  bonda  t^  a  municipality, 
to  procure  funds  for  a  water  supply,  whidt 
are  payable  out  of  a  sinking  fund  to  be  pro- 
vided by  B.  special  tas  upon  the  property 
within  the  municipality,  and  for  which  there 
can  be  no  general  liBbilily  on  the  part  of  tha 
ci^,  ia  held  not  to  create  an  indebtedness 
within  the  meaning  of  a  constitutional  limi- 
tation of  municipal  indebtedness.  (Iowa) 
620. 

A  constitutional  provi^on  that  no  city 
shall  become  indebted  beyond  a  certain  limit 
"in  any  manner  or  for  any  purpose"  is  held 
to  forbid  the  making  of  a  present  levy  of 
an  annual  tax,  to  extend  over  a  long  period 
of  years,  for  the  payment  of  interest-bearing 


Ml 


iTomue,  Orricuii,  <»d 

bonds,  with  the  proceeds  of  which  a.  munic- 
ipal water  supply  ia  to  be  immediately  pro- 
Gurpd.      rC.  C.  App.  8th  C.)  C04. 

A  municipality  la  held  to  have  the  power 
to  take  property  in  truat  for  the  education 
of  poor  white  male  orphana,  under  itatutory 
authority  to  talcc  gifta  by  deviaa,  and  pro- 
Tiding  fur  the  assistance  at  charitable  org«n' 
izationa,  and  for  the  good  order,  health, 
good  government,  and  general  welfare  of  tlie 
city.     (Colo-J   407. 

A  city  which  voluntarily  conatrueta  a  du- 
ller bic)[cl(!  path  along  the  aide  of  one  of  its 
Btreeta  is  held  to  be  bound  to  construct  and 
maintiiin  it  so  that  it  will  be  reaaonaMy 
aafp  tor  the  ordinary  use  for  Which  It  ia  in- 
tended.    (Wash.)   346. 

Ordinance». 

Under  a  general  welfare  clauu  a  munic- 
ipal corporation  is  held  to  have  no  right  to 
prohibit  one  from  carrying  on  a  lawful  vo- 
cation on  Christmaa  Day,  when  there  ia 
nothing  in.  the  character  of  the  bu«iiiesa 
which  ia  calculated  to  interfere  with  the 
peace,  good  order,  and  safety  of  the  com- 
munity.     (Qa.)  602. 

Requiring  street-car  companies  to  keep 
the  surface  of  the  atreets  between  their  out- 
er rails  clean  ia  held  not  to  ill^ally  discrim- 
inate against,  or  cast  the  public  burden  upon, 
them-,  where  their  traclcs  tend  to  aeeunulate 
dirt,  and  make  the  crown  of  the  street  flat, 
so  as  to  render  the  cleaning  of  the  street 
much  more  dilRcult  than  it  otherwiae  would 
be.      (111.)  «60. 

An  ordinance  requiring  all  street  railways 
to  pave,  repave,  and  keep  in  repair  the  space 
between  their  tracks  and  between  the  rails 
of  their  tracks  and  for  the  space  of  1  foot 
outside  of  each  outer  track,  is  held  to  be  an 
invalid  assumption  of  tlie  power  of  taza- 
tion.  and  not  to  be  Bustainaole  aa  an  exer- 
ciae  of  the  police  power.  (N.  J.  Sir.  ft 
App.)  466. 

Chartrr  authority  to  make  regulations  to 
guard  against  construction  of  buildings  so 
as  to  be  unsafe  or  inflammable  or  danger- 
O'JS  to  health,  life,  or  propertjr.  >B  held  not 
to  cover  nn  ordinance  authorizing  the  refus- 
al of  permits  for  the  erection  of  buildings 
unleas  they  are  to  conform  in  size,  charac- 
ter, and  appearance  to  those  previously 
erectrd  In  the  same  locality,  and  to  be  such 
as  will  not  tend  to  depreciate  the  value  of 
surrounding  property.      (Md.)   2S2. 

Btldbliahm^nt  of  highway  by  titer. 

A  private  way  ia  held  not  to  become  a 
public  one  by  user,  under  a  statute  provid- 
ing that  niada  thst  have  been  used  as  such 
for  ten  years  ahall  be  deemed  public  high- 
ways, where  it  was  built  for  private  gain, 
from  a  public  highway  to  a  private  ferry 
landing,  and  hoa  always  been  maintained  l^ 
private  enterprise,  the  township  having  in 
no  way  indicated  an  intention  to  accept  It, 
while  the  ferry  licenee  waa  granted  on  the 
express  condition  that  the  licensee  should 
maintain  the  way.      (Micb.)  297. 

Advene  posgeuUm  of  atreet. 

Advr^rH*  post^ession  of  part  of  a  atrip  of 
Imd  dedicated  as  a  city  street,  and  accepted 
f.U  L.  R.  A. 


r  Dkcibions. 
BTSTUToar  K4^ma.> 

b^v  the  authorities  as  such,  is  held  to  give  do 
title  by  prescription,  although  auch  posKS- 
sion  is  under  a  deed  from  the  dedicator  aub- 
sequent  to  the  deed  to  the  municipally,  and 
the  part  ao  occupied  has  never  been  opened 
and  used  by  the  dty  aa  a-street.  IQa.) 
101. 

Street  roiluio^rt. 

Electric  railway  companiea  ar«  held  to  bt 
entitled  to  track  connections  with  intersect- 
ing ateara  roads,  where  the  incorporatjon  of 
both  classes  of  roada  ia  provided  for  by  the 
same  statute,  the  various  provisions  of 
which,  including  those  for  track  conneetiona 
refer  to  "every  railroad  corporation."  (N. 
y.)  «9. 

To  entitle  a  company  operating  a  system 
of  street  railwaya  which  were  originally 
constructed  under  charters  granted  to  npa- 
rate  companies,  to  the  benefit  of  contracti 
between  the  muniidpality  and  such  compa- 
nies, fixing  the  ratra  of  fare  to  be  charged 
l^  them,  it  is  held  that  it  must  show  the  aa- 
sigBinent  of  such  oontracts  to  itaelf.  (IIL) 
631. 

Eminent  domain. 

Under  a  constitutional  proviaion  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  just  eompenaatioD 
having  been  first  made,  it  is  held  that  pos- 
session of  land  sought  to  bo  condemned  pend- 
ing the  proceedings  cannot  be  given  by  Um 
l^slature  to  the  applicant,  upon  payment 
into  court  of  aulAcient  money  to  compenaata 
the  landovrner  in  case  the  land  is  finally 
taken.     (Cal.)  404. 

In  condemnation  proceedines  for  a  rail- 
road right  qf  way  it  is  held  that  general 
benefit  to  land  not  taken  cannot  be  set  off 
against  damages  to  it  under  a  constitntioaal 
provi^ou  requiring  compensation  to  be  mad* 
in  money  and  in  ^vance.      (Cal.)  581. 

A  businesa  is  held  not  to  be  proper^ 
witiiin  the  meaning  of  a  statute  providing  a 
j  ury  trial  to'  determine  the  damage  In  ease 
of  injury  to  "property"  by  the  exercise  of 
the  right  of  eminent  domain.  (Uan.) 
726. 

The  flowing  of  land  by  a  dam  for  mana- 
facturing  purposes  is  held  to  be  a  taking 
within  the  meaning  of  the  ooostitutioDil 
proviuon  regulating  the  taking  of  land  by 
right  of  eminent  dmnain.  (Vt.]  B17. 
Public  vMtert. 

A  railroad  company  ia  held  to  have  the 
right,  under  legislative  authmity,  to  do* 
the  entrance  to  a  navigaUe  cove  without 
making  compensation  to  the  owners  of  prop- 
erty on  the  cove,  the  value  of  which  is  there- 
by diminished.     (Ue.)  68. 

The  right  to  obstruct  a  navigable  stfcaai 
hf  an  upheaval  of  plastic  clay,  caused  t? 
the  pressure  of  a  railroad  embankment  near 
the  river,  ia  held  not  to  be  granted  by  an 
act  of  Congress  authorizing  the  constric- 
tion of  the  railroad  parallel  to  the  river, 
whera  the  existence  of  the  clay  was  unknown 
to  Congress,  and  the  result  was  not  1(»c3Mc 
l^  anyone.     (C.  C.  App.  8th  C.)  80. 

Autiiorizirg  the  lowering  of  the  level  01 
the  water  of  a  public  lake  for  manofaetur- 


Ing  porpoEea  ■■  held  to  be  within  the  power 
of  the  l^slature,  altliough  public  rights  of 
navigatioii  u«  therebf  impaired,  and  the 
■Iiore  line  in  front  of  private  riparian  prop- 
«rty  ib  ehanged.      (N.  H.)  66. 

A  lake,  although  20  miiea  long  and  7 
wide,  with  water  In  some  plaeea  IB  feet 
deep,  ia  held  not  to  be  navigable  in  the  tech- 
nical Hense,  ao  as  to  place  the  title  to  its  bed 
in  the  state,  where  it  ia  covered  and  Qlled 


navigation  sTailable'.     '(Tenn.)   324. 

The  right  of  a  riparian  owner  to  uae  a 
navigable  stream  for  floating  logs  ia  held 
not  to  be  derived  from  the  sbitei  and  it  is 
be!d  that  he  cannot  be  deprived  of  anch 
rig^it  without  Juat  compensation.     (N.  C.) 

Land  purchased  by  a  charitable  corpora- 
tion for  the  purpose  of  removing  thereto  its 
ittatitutioo  alter  a  sale  of  the  propertv  then 
occupied  bv  it,  and  which,  pending  such  sale, 
is  occupied  1^  tents  for  t£e  accommodation 
of  the  overflow  from  the  main  institution, 
and  a  one-story  frame  structure  used  as  a 
kitchen  and  laandry,  is  held  not  t^i  be  ei- 
euipt  from  taxation  under  a  statute  exempt- 
ing alt  "buildings"  used  exclusively  for 
charitable  purposea,  with  the  lands  on  which 
erected,  and  which  may  be  necessary  for  the 
fair  enjoyment  thereof.  (N.  J.  Err.  k 
App.)  947. 

A  statute  imposing  a  transfer  tax  upon 
property  paasing  by  the  "intestate  laws  of 
the  btnte  ia  held  to  be  applicable  to  a  wid- 
ow's dower  interest  and  her  award  under  the 
administration  laws.  (III.)  807. 
Yoteri  and  i,lections. 

Prohibiting  the  placing  on  an  official  bal- 
lot of  the  name  of  an  unsuccessful  contest- 
ant for  a  party  nomination  at  the  primary 
election,  ia  held  to  be  a  reasonaUe  c^ula- 
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tion,  and  not  to  violate  a  oonstitutional  pro- 
vision that  any  person  entitled  to  vote  at 
any  election  shall  be  eligiUe  to  any  elective 
office.     (Minn.)  447. 

A  statute  forbidding  the  printing  of  the 
name  of  a  candidate  for  office  in  more  than 
one  column,  and,  in  eaae  of  nomination  of 
the  same  person  by  more  than  one  party, 
forcing  him  to  choose  on  which  ticket  his 
name  shall  he  printed,  and  directing  that, 
on  failure. to  make  such  choice,  it  shall  be 
printed  on  the  ticket  first  filed,  la  hdd  to  b« 
an   unconstitutional   Interference   with   the 


Limiling  hours  of  tcork. 

FoTbiddinr  the  employment  of  female*  In 
certain  establishmenta  more  than  ten  hours 
a  day  is  held  not  to  unconstitutionally  de- 
prive them  of  life,  liberty,  or  property. 
(Wash.)   342. 

An  act  limiting  to  eight  hours  per  day 
the  work  of  laborers,  etc.,  employed  on  be- 
half of  the  state  or  any  of  its  politieaJ  aub- 
divisions,  and  requiring  that  every  contract 
for  public  work  shall  contain  a  stipulation 
tiiat  no  laborer  shall  be  permitted  to  work 
more  than  eight  hours  under  penalty  of  a 
forfeiture  by  the  contractor  of  a  certain  sum 
for  each  dav  any  person  shall  work  more 
than  such  time, — is  held,  to  be  unconstitu- 
tional and  void.  (Ohio)  77S. 
Oeteopathy. 

The  practice  of  osteopathy  Is  held  not  to^ 
be  within  the  provisions  of  a  statute  mak- 
ing the  practice  of  medicine  or  surgery  with- 
out a  license  a  misdemeanor.      (N.  C)  187. 
Magnntia  healert. 

Hequirlng  a  magnetic  hesW  to  procure  a 
license  before  engaging  in  the  healing  aril  is 
held  not  to  deprive  him  of  Ms  liberty  or 

Property  without  due  process  of  law,  or  deny 
im  the  equal  protection  of  the  laws.  (Ind.) 
190. 


n.  ConTHAtTTUAI.  ASL    COVXROUL  BSLITIOITB. 

See  also  ii^a,  V.,  ai  to  Qtrrieri  and  Tettgratnt. 


TT|e  marriage  of  parties  to  a  parol  con- 
tract to  convey  property  in  consideration  of 
marriage  it  held  not  bo  take  tbe  contract 
out  of  the  provisions  of  a  statute  making 
Toid  every  s^eement  made  upon  considera- 
«on  of  marriage,  except  mutual  promises  to 
marry,  unless  they  are  In  writing,  so  that 
tbe  conveyance  can  be  enforced  in  equity. 
(N.  Y.)  30«. 

A  railroad  company  carrying  mail  under 
contract  with  tbe  United  States  government 
is  held  to  owe  no  duty  to  the  sender  of  a 
particular  registered  package  of  mail,  which 
will  give  him  a  right  of  actiou  in  case  the 
package  is  destroy^  through  the  negligence 
of  the  company's  servants.  (Iowa)  796. 
Bills  and  notet. 

Tbe  maker  of  a  negotinble  instrument 
who  delivers  it  to  the  payee  complete  in  all 
ita  parts  is  held  not  to  he  liable  thereon, 
even  to  nn  innocent  holder,  after  the  same 
has  been  fraudulently  altered  ao  as  to  ex- 
60  L.  R.  A. 


IndoTSetnent  by  agent. 

On"  p'lrehasiDg  from  an  agent,  upon  his 
indorsement,  commercial  paper  payable  to 
the  order  of  his  principal,  is  held  to  have 
no  right  to  imply  authority  to  make  the  in- 
dorsument  from  the  facts  that  he  has  seen 
the  agent  in  charge  of  the  principal's  mill, 
engaged  in  the  management  of  his  business. 
opening  mail,  giving  order  to  employees,  and 
counterMgning  checks  drawn  by  the  prind- 
pal  for  supplies.  (111.)  667. 
Checks. 

la  tbe  absence  of  special  circumstances,  it 
is  held  that  a  check  must  be  presented  not 
later  than  the  day  following  its  receipt,  in 
order  to  hold  the  drawer  liable,  where  the 

Eayee  receives  it  in  the  place  in  which  the 
ELnkon  whichitisdrawnisloeatoiL  (Kd>.) 
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9H  RfitUKi  or 

Payment. 

Ttat  a  putf  ti>  whom  money  dus  another 
!•  paid  !•  Dot  in  poMwwioo  o(  the  eTidenoes 
vt  tlie  indebted  nem  is  held  not  to  be  codcIu- 
aive  on  the  question  of  his  auUiDrity  to 
'  make  the  collection.  (Neb.)  2S4. 
8al«;  counterituutd. 

[Ipon  a  countermand  bj  the  purchaser  in 
»  written  contract  for  the  aaJe  of  soods,  aitd 
notice  before  shipment  that  he  will  not  ac- 
cept the  goods,  it  is  held  that  tbq  only  rem- 
edj  of  the  vendor  is  an  action  to  recover 
tlaTDaKCB  for  the  breach  of  the  contract  j  and 
he  is  held  to  have  do  right  to  complete  tbe 
contract  and  sue  upon-  open  account  to  re- 
cover the  price  of  the  goods.  |Oa.)  liiS. 
TtUgramt. 

Delivery  of  a  tel^fram,  directed  to  a  per- 
son in  care  of  a  railroad  company  at  a  cer- 
tain place,  to  Um  ticket  agent  (rf  the  com- 
pany there,  after  making  extenaiTe  aearch 
for  tbe  sendee,  is  held  to  reliere  the  tele- 
graph oompanj  from  further  liability.  (N. 
C.)  477. 

ContTttcta;  validitg. 

A  contract  by  the  publisher  of  a  news- 
paper to  use  it  in  influencing  the  choice  of 
delegateB  and  the  action  of  a  convention  in 
favor  of  a  certain  candidate  for  puUic  of- 
flce  is  held  to  be  void  a*  contrary  to  public 
policy.      (Vt)  338. 

A  contract  iiy  a  father,  releasing  a  railway 
company  from  all  liability  for  injuries  to  a 
miliar  son  while  In  the  company's  empl<^,  is 
held  to  be  valid  and  binding  to  the  e^nt 
of  exempting  the  employer  from  liabili^  for 
negligent  acta  of  itaelf  and  servant*  which 
are  not  criminal.     (Qa.)  116. 

Control  of  Married  tMiman. 

A  married  woman  sued  in  the  state  of  her 
domicil  it  held  to  have  the  right  to  avail 
herself  of  the  protection  of  it*  aUtute  allow- 
ing her  to  plead  coverture  as  a  defense  to 
her  eontracta,  when  sued  there  on  a  note  de- 
livered and  payable  In  another  state,  where 
Ruch  defense  would  not  be  recognised. 
(Tenn.)  408. 

ffUUTMioe. 

A  provision  of  an  insurance  policy  render- 
ing it  void  if,  without  consent  of  tbe  insur- 
er, mechsjilcs  ore  employed  in  building,  al- 
tering, or  repairing  the  premises  for  more 
than  fifteen  days  at  any  one  time,  is  held  to 


DXCtStOKS. 
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held  not  to  change  the  rule  that  b 
cannot  be  recovered  upon  the  life  of  a  per- 
son who  was  executed  for  crime,  even  il  ths 
poli^  make*  no  provision  for  forfeiture  on 
that  account.      (C.  C.  App.  eth  C.)  303. 

A  contract  to  indemnify  an  employer 
against  loss  by  reason  of  liability  for  tod 
dental  injuries  to  employees  is  held  not  to 
inure  to  the  benefit  of  on  injured  aaplojtt, 
BO  that  he  can  enforoo  ^yment  of  it  in  eax 
the  employer  becomes  insolvent  and  nisltc* 
an  asBiKnment  for  creditera  before  he  re- 
ceives his  judgment.      (Me.)  444. 

In  case  of  the  death,  in  the  same  dinster, 
of  a  member  of  a  mutual  benefit  socie^  aod 
the  beneftcisry  named  in  the  oertincat^ 
which  provid^  that,  in  the  event  of  the 
death  <rf  the  beneficial^  before  tlie  decease  of 
the  member,  tbe  beneSt  shall  be  paid  to  hii 
heirs,  it  is  held  that  the  repreaentativca  ol 
the  beneficiary  must  show  ner  ■urvivonhiii 
or  the  fund  will  go  to  the  heirs.     (111.)  SS3. 

The  entry  of  a  judgment  setting  aside  is 
favor  of  ci^itors  a  voluntary  deed  is  lield 
not  to  change  the  ownership  of  the  j^tantw 
from  sole  and  unconditional,  witlun  tba 
meaning  of  a  poli<7  of  insurance  in  bis  ft- 
vor,  which  is  to  be  void  in  cose  he  has  sot 
such  ownership.     (S.  C.)  310. 

A  railroad  paymaster  traveling  upon 
business  of  the  company  from  atation  to  sta 
tion,  and  stopping  between  stations  for  tlw 
purpose  of  paying  off  employees  wheRver 
they  may  be,  is  held  not  to  he,  while  so  d* 
inff,  a  "passenger"  within  the  meaning  ol  a 
policy  of  accident  insnroDO^  granting  double 
indemnity  to  the  Insured  if  injured  »bih 
riding  as  a  passenger  on  a  passenger  car 
using  steam  aa  a  motin  power.     (Qo.)  lOT- 

Although  a  railroad  company  enters  into 
a  joint  oonti'act  with  another  company  tor 
tbe  transportation  of  goods  to  a  point  bt- 
yond  the  end  of  its  own  line,  it  ia  held  to  be 
competent  for  it  to  enter  into  an  exprsM 
contract  with  the  shipper,  limiting  its  liatil- 
ity  to  the  transportation  of  the  proper^ 
over  its  own  line.     (Neb.)  939. 

A  carrier  which,  having  transported  gcodi 
at  consignor's  risk  C.  0.  D.,  presents  a  bill 
to  the  consignee  before  deliv^ing  tbeoi, 
knowing  facts  which  indicate  that  they  bsvs 
been  damaged  in  transit,  is  held  to  be  bound 
to  disclose  such  facta,  or  to  be  liatde  to  re- 
turn the  money  collected  in  case  Uie  eoe- 
signment  is  rejected  l^  tbe 
(Mass.)  731. 


III.  CoapoxaTioiis  ans  ABBOOUTioita. 


Directors  of  an  insolvent  manufacturing 
corporation  sre  held  to  be  entitled  to  apply 
its  assets  to  their  own  unsecured  claims 
against  it,  and  to  its  oblieatione  upon  which 
they  are  individually  liable,  altliough  the  re- 
sult is  to  deprive  persons  who  have  con- 
tracted with  it  of  any  remedy  for  breach  of 
ita  contracts.  (Ind.)  199. 
R9  UR.  A. 


A  iMrrowing  member  of  an  Insolvent 
building  and  loan  association  is  held  not  te 
be  entitled  to  be  credited  on  bis  ddtt  with 
the  full  amount  of  dues  he  has  paid  in  oa 
bis  stock,  but  it  is  held  that  bis  stM^  pay- 
ments must  share  the  loesee  and  exptfUH 
of  winding  up,  and  the  balance  only  ^  *™' 
"  '  "  '^    ^"-      (Hiss.)  748. 
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ZV.  Doiumo  BiLATioirs. 
Sm  also  tapra,  IT. 


VI..  VII..  vin. 


A  judginent  of  diTore«  rendered  In  a  state  1  hie  parents'  domidl,  Uirougb  their  nuuiiaga 
In  which  tlie  wife  baa  acquired  a  separate  during  hie  mincritf,  is  held  to  fix  his  status 
domieil.  and  valid  there,  Is  declared  to  be  so  that  he  is  legitimate  everywhere.  (N.  C) 
▼alid  in  other  jurisdictions.     (La.)    136.       317. 

legitimation  of  a  bastard  by  the  laws  of  ' 


v.  ToBTS;   NEOLiaENOE;   Irjdbieb. 


One  who  negligentlj  inflicts  injury  on  an- 
other ia  held  not  to  be  able  to  escape  lia- 
bility for  any  part  of  the  loss  caused 
thereby,  for  the  reason  that,  because  of  the 
condition  of  the  injured  person,  produced  by 
bis  voltmtar^  use  of  alcohol,  the  ahock  of 

ue. 

A  railway  company  which  delivers  a  de- 
fective car  to  a  connecting  line  is  held  not 
to  ba  liable  in  damages  to  an  employee  of 
the  latter,  who  is  injured  by  reason  of  such 
defecta  after  the  car  has  been  inspected  by 
the  company  receiving  it  (Kan.)  Til. 
lialyeioua  proseoutiotk 

A  suit  tor  partnership  accounting,  which 
reenlto  in  a  judgment  in  plaintiff's  favor  for 
•  aiiMll  balance,  is  held  not  to  sustain  a 
simple  action  for  malidoaB  prosecution,  al- 
though oomplainant  allied  miamaDa^ment 
of  t£e  badness  and  misappropriation  of 
funds,  wbich  allegations  were  not  sustained. 
(Temi.}  601. 

Sieetion  of  paamnger. 

One  poienasing  a  round-trip  railroau 
tidcet  good  onlv  on  the  day  of  purchase  is 
held  to  he  entaUed  to  recover  damages  in 
ease  he  la  ejected  from  the  only  train  paaa- 
ing  bis  station  on  the  return  trip  on  that 
day,  for  the  reason  that  the  tidcat  iji  not 
good  on  that  train  because  the  train  is  not 
scheduled  to  stop  at  that  station.  (Miss.) 
742. 

A  railroad  company  Is  held  to  be  liable  in 
damages  for  injury  to  the  feelings  and  sensi- 
Inlitira  of  a  passenger,  caused  1^  his  wrong- 
ful expttlsion  from  one  of  its  cars,  though 
en^  ^assen^r  may  not  have  received  any 
pbysiaal  injury  thereby.     (Oa.)  690. 

A  street  car  passenger  who  is  ejected  from 
s  car  to  which  he  is  transferred  because  of 
a  mistake  not  noticed  l^  him  in  the  trans- 
fer slip  given  him  by  the  conductor  to  whom 
be  paid  his  fare  is  held  to  be  entitled  to  re- 
cover substantial  damages  from  the  com- 
pany.    (Wash.)  350. 

lajvry  to  patatmger. 


having  been  brought  into  the  train  under 
ajreet  for  stealing  a  ride  is  held  not  to  ren- 
der the  carrier  liable  because  of  the  failure 
of  the  employees  to  search  and  bind  the 
tramps,  where  there  was  nothing  in  the  cir- 
cumstances under  which  they  were  arrested 
to  cause  the  employees  to  apprehend  that 
they  were  dangerous  characters  or  likely  '~ 
CBL.  B.  A. 


I  effort  to  escape. 


resort  to  violence  in  i 
(Ga.)  104. 

The  n^ligent  Jolting  of  a  train,  l^  which 
a  passenger  is  burled  through  the  rear  door 
and  left  in  an  insensible  condition  upon  the 
track,  is  held  to  be  the  proximate  cause  of 
his  death,  where  be  is  subsequently  run  over 
and  killed  by  an  engine  belonging  to  another 
company  which  the  first  company  knows  has 
a  right  to  use  the  track  and  is  likely  to  use 
it  at  any  time.      (Oa.)    109. 

To  hold  the  carrier  responsible  for  an  In- 
jury received  by  a  passenger  while  using  an 
excursion  ticket,  one  of  the  conditions  on 
which  is  that  the  passenger  assumes  all  risk 
of  accident,  it  is  held  that  he  must  show  sf- 
firmstively  that  the  carrier  was  guilty  of 
negligence  which  caused  the  injury.  (Pa.) 
31E. 

Infwy  to  person  at  railway  sJalion. 

A  railroad  company  is  held  to  be  under 
no  obligation  to  protect  persons  who  resort 
to  its  stations  to  aid  the  departure  of  friends 
who  are  to  become  passengers  ou  its  cars 
from  assaulto  t:>y  persons  lounging  about  the 
stetions.  although  such  dn^  may  exist  as 
to  the  intending  passengers.  (Tex.)  392. 
Injury  to  person  on  railrooif  trocl:. 

No  invitation  to  cross  the  yard  of  a  rail- 
road company  to  reach  show  grounds  is  held 
to  be  given  by  the  railroad  company  by  per- 
mitting a  circus  to  exhibit  on  ite  vacant  land 
adjoimog  its  switch  yard,  so  as  to  charge  it 
with  the  duty  of  exercising  care  to  protect 
people  from  danger,  and  render  it  liable  to 
one  injured  by  the  operation  of  trains  while 
attempting  to  cross  the  yard  after  having 
been  expressly  told  to  keep  out,  where  the 
show  grounds  con  be  reached  without  danger 
by  the  highway.  (Wash.)  508. 
Injury  to  ohildrmt. 

A  railroad  company  is  held  to  be  liable 
for  injury  to  a  child  of  immature  years  who 
gets  upon  the  running  board  of  an  engine 
as  it  enters  a  playground,  according  to  a 
general  custom  of  children  playing  there, 
well  known  to  the  railroad  employees,  and 
who  is  injured  while  attempting  to  alight 
therefrom  at  a  point  where  children  have 
been,  for  a  long  time  previous,  in  the  habit 
of  alighting,  even  though  the  employees  in 
charge  of  the  train  have  no  actual  knowl- 
edge of  the  child's  presence  upon  the  engine. 
(Ua.)   SbZ. 

Injury  to  a  child  by  a  turntable  to  whirb 
chil^eu  were  in  the  habit  of  resorting,  to 
the  knowledge  of  the  company  and  Ite  em- 
ployees, i-i  held  to  render  the  railroad  com- 


pknj'  liable,  wlieTe  It  took  do  meana  to  pre- 
vent the  childreo  from  playing  on  the  turn- 
table, and  failed  to  keep  it  guarded  or  prop- 
erly fastened.     (Neb.)  920. 

Injury  to  tervant, 

He  Begligence  Of  a  fellow  servant  ia  held 
not  to  relieve  the  maater  from  liability  to  a 
coaervant  for  an  injury  which  would  not 
have  happened  had  the  UMster  not  been  neg- 
ligent himself.     {Qa.)  59fl. 

Trackmen  charged  with  the  inspection  and 
repair  of  the  tracks  and  roadbed  are  held 
not  to  be  fellow  serranta  of  a  trainman,  ao 
aa  to  absolve  the  master  from  liability  for 
iniury  to  the  latter  by  the  negligence  of  the 
former.     (N.  J.  Err.  A  App.)  302. 

The  negligence  of  a  fire  boas  whom  the 
owner  of  a  mine  is  required  1^  statute  to 
employ  is  held  to  render  the  maiter  liable 
for  an  injury  to  an  emplayee  cauacd  thereby. 
(Kan.)  707. 

A  railroad  section  hand  thrown  from  » 
band  car  by  the  application  of  the  brakes 
by  a  brakeman,  without  warning,  on  the 
signsl  of  the  foreman,  is  held  to  have  no 
right  of  actioD  againat  the  railroad  com- 
pany for  the  resalting  injuries,  under  a  stat- 
ute making  an  employer  liable  for  Injuries 
caused  by  the  negligence  of  a  fellow  servant 
who  at  the  time  was  acting  In  the  plf 
and  performing  the  duty  of  tne  employer 
thatlwhalf.     (Ind.)  792. 

A  maeter  ia  held  not  to  be  llaUe  lor  the 
death  of  a  servant  because  he  failed  to  fur- 
nish a  better  belt  shifter,  where  the  one  fur- 
Diabed  was  sate  and  suitable  when  properly 
uaed,  and  the  servant  made  no  objeetioi  ' 
uaing  it.     (Or.)   78B. 

Undertaking  to  work  as  brakeman,  or  ■ 
tinning  at  woric  without  complaint,  with 
knowledge  that  the  railroad  company  habit- 
ual^ nteeeda  the  spaed  fixed  by  ordinaoce 
in  running  truna  through  a  munidpality,  is 


tlw  ordinance  ia  concerned.     (Iowa)  6B8. 
Ittjury  by  tervant. 

A  person  employed  to  watch  the  personal 
property  of  a  company  stored  upon  the  real 
proper^  of  another  is  held  not  to  be  acting 
within  the  line  of  his  duty  where  he  ahoota 
a  person  trespassing  upon  the  realty,  because 
that  person  refuses  to  go  off  the  premiaea  or 
to  halt  or  throw  up  his  hands  at  hie  com- 
mand. (N.  J.  Err.  It  App.)  943. 
Injury  to  treipaater. 

One  who  attempta  to  take  flsh  from  a  pri- 
Tata  lake  contrary  to  law,  knowing  that  it 
fa  guarded  hj  a  watchman  with  a  gun  which 


aometimea  discharged,  is  held  to  ban  na 
right  to  recover  for  a  wound  unintention- 
ally inflicted  upon  him  t^  a  shot  from  the 
gun,  although  it  is  n^ligvnt^  flrsd. 
(N.  Y.)   315. 

Injury  lo  tretpaiAtg  eattte. 

A  statute  and  enstom  depriving  the  owfxr 
of  onfenced  land  of  the  right  to  recover  fcr 
injuries  caused  by  treapaasing  rattle  are 
held  not  to  require  him  to  keep  the  prop- 
erty safe  for  such  animals,  so  aa  to  charge 
him  with  the  losa  in  ca»e  he  leaves  poisonoita 
liquids  used  in  his  business  exposed  where, 
without  his  knowledge,  the  animals  drink  it 
and  perish.     (Mont.)  771. 

Proximate  ettuM. 

"ne  contraction  of  smallpox  by  a  guest 
from  an  inmate  of  the  house,  who  ia  con- 
cpded  to  have  contracted  the  diaeaae  becaon 
of  the  unlawful  location  of  a  pest  hospital 
near  by  is  held  to  be  the  pro^mate  result 
of  such  unlawful  location,  ao  aa  to  render 
the  city  liable  for  the  injury  thereby  eansed 
to  the  guest.    (Ey.)  718. 

Negligeiiee  of  phyaUian, 

A  physician  is  held  not  to  be  abaolved 
from  liability  for  failure  to  ezeroiae  proper 
akin  in  a  particular  case  by  the  fact  that 
the  result  ia  as  good  sa  is  usually  obtained 
in  like  cases.     (Ey.)  S77. 

Mittaka  in  lelegrant. 

Losa  sustained  t^  performanoe  of  a  eon. 
tract  closed  at  a  price  quoted  ia  a  tel^ian 
as  changed  in  transmission  is  held  not  to 


ket,  knew  that  a  miatake  moat  have  oc- 
curred, and  acted  In  bad  faitli,  since,  the 
contract  not  being  binding  upon  the  seoder, 
it  Is  held  that  he  cannot  voluntarily  perform 
it  and  throw  the  loaa  on  tbe  eompany. 
(Cal.)  C75. 

Delay  m  detmry  of  teUgnm. 

A  grandmother  is  held  to  be  entitled  to 
recover  damages  for  mental  anguish  for  Ml- 
ure  promptly  to  deliver  to  her  a  tel^ram 
announdqg  the  serious  illneas  of  her  grand- 
child.     (Ala.)    39S. 

BliMting. 

One  who  uaea  high  explodvea  in  eccaval- 
ing  so  near  the  property  of  another  that  the 
natural  and  probable  reault  of  an  explosion 
will  be  injury  to  such  property  is  held  to 
be  liable  for  injuries  caused,  even  ^sf  the  vi- 
bration of  earth  and  air,  however  high  a 
degree  of  care  he  may  haTe  ezerdaad  in  tbdr 
use.     (IlL)  421. 


VT.  Propebtz  Rights;  Wnxaj  Lkitb;  Qtrts;  Sedb. 
See  also  auprv,  L 


31ie  owner  of  a  ferry  is  held  not  to  be  en- 
titled to  recover  compensation  for  injury  to 
faia  ferry  flowing  from  loaa  of  patronage  in- 
eident  to  the  eatablishment  of  a  second  ferry, 
either  from  the  owner  of  the  second  feriy  or 
the  coun^.     (W.  Va.)  613. 


Oil. 
The  mere  drilling  of  a  well  and  the  dis- 
covery of  oil  are  held  not  to  give  a  vested 
interest  in  the  oil  to  the  lessees  is  an  oil 
and  gas  lease,  so  aa  to  give  them  the  rif^t 
to  cease  operstions,  refuse  to  develop  tht 
properly,  and  simpiv  hold  it  for  speenlatifs 
purposes,  but  merely  to  vest  in  them  the 
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rlgkt  to  prodiMe  uid  take  the  oil  in  accord- 
ftuce  with  the  tmiiB  of  the  contnuit. 
(W.  V*.)  666. 

Entiretie*. 

Lftnd  held  bv  a  debtor  ■.nd  hia  wife  \)j  en- 
tireties is  held  to  pBSB,  except  her  right  of 
curriTorahip,  bj  hia  assigmnent  of  all  his 
estate,  real  and  personal,  for  the  beneSt  of 
crediton,  under  statutes  niakins  everything 
pass  which  might  be  taken  in  eiecution 
a^inst  him,  but  providing  that  neither  the 
vife'a  separate  property  nor  ita  products 
ahall  he  liable  for  his  debto.  (Vt.)  340. 
Eaeemeatt. 

An  onuer  of  land  abutting  on  a  public 
street  is  held  to  have  an  easement  of  view 
from  everj  part  of  the  street,  of  which  he 
«annot  be  deprived  by  encroachmenta  placed 
on  it  1^  an  adjacent  proprietor,  (Ala.) 
390. 

A  deed  made  b^  the  owner  of  a  tract  of 
land,  upon  a  portion  of  which  was  located  a 
fresh-water  lake,  by  which  he  conveyed  a 
portion  of  the  upland  adjoining  the  lake, 
"  together  with  "  the  right  to  traverse  the 
lake  in  boats  for  pleasure,  and  to  take  fish 
and  ice  therefrom  for  domestic  use,  and  not 
for  profit,  by  the  grant«e,  her  heirs  and  as- 
signs, is  held  to  grant  those  riehts  and 
privileges  as  appurtenant  to  the  upland,  and 
not  in  gross.  (N.  J.  Err.  ft  App.)  U4B. 
Fialvres. 

A  building  erected  on  atone  posts  set  in 
the  ground  on  another's  land,  under  a  parol 

J 'cement  that  it  ihall  remain  the  properly 
the  builder,  ie  held  not  to  paas  t^  a  con- 
veyance of  the  land  to  a  bona  fide  purchaser. 
(Me.)  STB. 

Ovens,  engine  boilers,  and  shafting  placed 
t^  a  tenant  in  a  leased  building  for  carry- 
ing on  the  bakery  business,  with  the  intt^- 
tion  of  removing  them,  are  held  to  be  re- 
movaMe  as  trade  fixtures.  (111.)  131. 
WiUt. 
Tb«  adoption  of  a  child  after  the  making 
of  a  will  is  held  to  bring  it  within  the  pro- 
visions of  a  statute  providing  that  on  tbe 
Urth  of  a  diild  after  the  making  of  a  will. 


IH.7 

unless  an  Intention  to  disinherit  it  shall  ap- 
pear from  the  will,  the  devises  and  l^aciea 
shall  be  abated  in  equal  proportions  to  raise 
a  portion  for  such  child  equal  te  that  which 
it  would  have  been  entitled  to  receive  out  of 
the  estate  of  the  testator  had  he  died  intes- 
Ute.     (III.)  604. 

Under  a  will  directing  that  two  thirds  of 
all  the  residue  of  the  e^te  not  disposed  of 
should  be  distributed  in  equal  shares  to  such 
persons  in  lite  at  the  dec^se  of  tbe  testa- 
triK  BB  would  then  be  the  heirs  at  law  of  ber 
deceased  husband  had  he  survived  her,  and 
that  the  other  one  third  should  be  distrib- 
uted in  equal  shares  te  the  heirs  at  law  of 
the  tesUtrix  then  in  life,  it  is  held  that  a 
distribution  per  ttirjies,  and  not  per  capita, 
should  be  made.      (Oo.)    125. 

A  purchaser  of  property  upon  which  u 
log  lien  is  claimed  Is  held  to  be  dejirived 
of  his  property  without  due  process  of  law 
by  a  stetute  making  him  personally  liable 
for  the  full  amount  of  the  claim  if  a  peti- 
tion for  lien  is  dul^  filed,  proceedings  to  en- 
force it  are  begun  in  time,  and  the  property 
has  been  so  changed  that  the  lien  cannot  be 
enforced  against  it.  (Wis.)  T3T. 
Gift. 

A  verbal  assignment  of  a  policy  of  life  In- 
the    insured,    accompanied    by 


constitute  a  complete  gift      (Ga.)   129. 
Deed*. 

A  deed  absolute  in  form  is  held  to  be 
properly  treated  as  a  mortgage  when  it  is 
given  to  secure  paynient  of  a  debt,  although 
the  parties  may  have  agreed  that  upon  &- 
fault  of  payment  the  deed  shall  become  ab- 
solute.     (Neb.)   296. 

A  quitelaim  deed  is  held  to  carry  the 
grantor's  interest  in  a  coifenant  of  seisin 
and  warranty  in  hia  title  deed,  which  runs 
to  him  and  his  assigns,  so  as  to  vest  in  the 
grantee  a  title  acquired  by  the  warrantor 
after  the  execution  and  deliverv  of  his  deed. 
(Mo.)  748. 


TU.  cum. 


.  n*  full  penalfy  prescribed  by  statute 
fasTiiw  bean  reeovued  for  the  unlawful  kill- 
ing Oia  railroad  emplOTce  who  is  a  member 
of  the  'Toluutar;  relief  department  of  the 
railroad  company,  it  ia  held  that  the  bene- 
ficiary named  in  the  certificate  of  such  em- 
ployee cannot  maintain  an  action  against 
the  railroad  company  on  such  benefit  cer- 
tificate.    (Neb.)  ^91. 

Foreign  jvdgment. 
A  foreign  judgment  rejecting  a  claim  after 
»  fair  trial  upon  the  merits  is  held  to  be 
A  bar  to  a  subsequent  attempt  by  the  same 
pbtintilT  to  recover  the  same  claim  from  the 
same  defendant  in  the  local  courte,  although 
such  judgment  involves  a  nti»take  as  to  the 
force  and  effect  of  the  local  laws.  (N.  H.) 
448. 
S9Ii.B.  A. 


is  held  to  permit  the  maintenance  of  such 
suits  ip  Federal  courts  sitting  in  aueh 
state,  which  acquire  jurisdiction  through  di- 
verse citiienship  of  the  parties.  (C.  C.  App. 
7th  C.)  425. 

Equi^  ie  held  to  have  jurisdiction  of  a 
bill  by  one  who  by  actual  fraud  has  been  in- 
duced to  take  a  warranty  deed  for  a  tract 
of  land  containing  only  about  three  fourths 
of  the  quantity  it  was  represented  to  con- 
tain, and  give  back  a  trust  deed  to  secure 
a  part  of  the  purchase  money,  to  cancel  th* 
trust  deed  ana  adjust  the  compensation  tor 
the  deficit     (Mo.)   761. 

A  court  of  eqidty  ^bting  in  one  state  t« 
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beld  to  have  jurisdictJoD  ol  a  suit  by  one 
of  its  dtizens  holding  &  mortfiage  on  prop- 
erty  in  another  state,  to  enjoin  another  citi- 
zen from  remoTing  from  the  property  al- 
legpd  fixtures  which  he  haa  furnished  under 
ft  uondition&l  contract.     (Pa.)  907. 

A  court  of  equity  U  held  to  haTe  no  ju- 
risilictiou  to  settle  the  title  and  boundary  of 
lands  between  advene  claimants  when  th« 
plaintiff  has  no  equity  against  the  party 
claiming  adrersdj  to  him.  (W.  Va.)  666. 
Appeal. 

That  a  case  haa  not  been  dispoBed  of  as 
t4>  one  defendant  who  has  never  been  servad 
with  notice  or  appeared  in  the  action  b  held 
not  to  jirevent  an  appeal  from  a  judgment 
entered  in  favor  of  a  codefendaot.     (Wash.) 


B02. 


fit 


A  general  all^ation  of  negligenoe,  while 
good  against  a  general  demurrer,  is  trald  not 
to  be  good  against  a  demurrer  on  the  ground 
of  uncertainty*  under  a  atatuta  requiring  the 
plaintiif  to  moke  a  statement  of  the  facta 
eonatituting  the  cause  of  action  in  ordinary 
and  concise  language.  (Idaho)  209. 
Injunetion. 

The  unauthortud  publication  of  one's 
likeness  ly  another  person  for  advertising 

fiurposee  is  held  not  to  give  a  right  to  an 
DjuRction  or  damages  on  the  tlwoty  that 
it  Is  an  invasion  of  a  "  right  of  privacy." 
(N.  Y.)  478. 

The  pnblieation  of  an  unjust  and  ma- 
licious criticism  of  a  manufactured  article 
is  held  not  to  be  restralnaUe  by  injunction, 
although  the  mannfaetarer  haa  no  remedy 
at  law  because  of  inability  to  prove  special 
.  damages.     (N.  T.)   810. 

An    injunction    to    restrain    a    riparian 
owner  from  cutting  trees  along  the  stream, 
on  the  ground  that  it  facilitates  evaporation 
to  the  injury  of  the  lower  proprietor,  is  held 
not  to  to  allowable.     (CaL)   333. 
OantMimeitt. 
A  daim  against  a  railroad  company  for 
unltqitidatod  damages  for  breach  of  a  ship- 
|dng  contract  is  hold  not  to  to  subject  to 
garnishment.     (Tex.)  383. 
Attaehm«Ht. 
An  attachment  in  a  suit  for   breach   of 
promise  of  marriage  is  held  not  to  to  &a- 
tboriied  by  a  statute  authorizing  attach- 
ment upon  ttao  filing  of  an  affidavit  that 
plaintiff  has  a  just  claim  against  defendant 
that  is  due,  upon  which  he  expects  to  re- 
cover a  sum  Buffident  to  glvs  jurisdiction. 
(R.  L)    M4. 


Dbcisioni. 

FBACnca) 

Lioy:   etMiaptionf. 
A  decree  requiring  the  owner  of  a  timb«i> 


accordance  with  his  agreement  to  d 
held  not  to  remore  the  claimant's  interest 
in  the  property  from  the  protection  of  Ow 
statute  exempting  auch  claims  from  liabili^ 
to  the  satisfaction  of  debts  contracted  be- 
fore the  issuing  of  the  final  certificate  there- 
for, even  in  favor  of  debts  of  the  partner- 
ship.     (Or.)    782. 

ConDsrsion. 

In  an  action  as  for  conversion,  brooght 
against  a  factor  bf  the  true  owner  of  per- 
sonal property  which  has  oome  to  the  pos- 
eesaion  of  the  former  b^  the  eriminsJ  act  of 
another  person,  haa  been  sold  by  him,  sod 
the  proceeds  received  and  paid  over  to  Uie 
criminal,  it  is  held  to  to  no  defense  that  Uie 
factor  acted  throughout  the  entire  transac- 
tion in  good  faith,  without  n^Iigence,  and 
in  the  supposition  that  the  criminal  was  tto 
real  owner  of  tto  property.  (Minn.)  733. 
Bvidettoe;  admwiotu. 

Evidence  that  additional  precautimis  were 
taken,  after  an  occurrence  resulting  in  in- 
jury to  one  persMi,  to  prevent  otiterB  from 
being  likewise  injured,  is  held  not  to  to 
competent  as  an  admiadon  of  negligence  on 
tlie  part  of  one  sought  to  to  held  liaUe  for 
tto  Injury.     (Oa.)   118. 

Ettoppd. 

A  woman  whose  name  ia  forged  to  *  deed 
of  her  huBtoud'd  property  is  held  not  to  to 
estopped  to  assert  her  dower  rights  in  tto 
property,  even  as  against  tona  fldo  pur- 
chasers, by  tto  fact  that,  after  learning  of 
the  forgery,  she  failed  to  notify  them  of  tor 
rights,  if  the  purchase  was  made  without 
her  knowledge.    (B.  I.)  206. 

'     Lintitatiim  of  aetioiu. 

Tto  pendency  and  dismissal  of  a  former 
action  are  held  not  to  extend  the -time  for 
brining  an  action  under  a  statute   wbiidi 

fives  a  ris^t  of  action  for  damages  for  death 
y  wrouf^  act,  which  did  not  exist  at  com- 
mon law,  but  provides  that  it  shall  to  cwn- 
menoed  within  two  years.     (Kan.)  704. 


A  creditor  of  an  emtorrasaed  corporation, 
who,  for  tto  purpcrae  of  gettii^  control  of 
ita  plant  and  shielding  it  from  ita  eroditors, 
eollusively  obtains  Uie  appcMntment  of  a  re- 
oeiver,  and  ttord^  prevents  the  owner  of 
tto  premises  on  which  the  plant  is  located 
from  enforcing  his  claim  for  rent,  ia  held 
to  to  personally  liable  for  tto  rent  M 
during  tlie  receiverddp.    (UL]  S78. 


vnL  CumHU  lAw  Am  PBAoms. 


A  conviction  of  a  tottery  Is  held  to  tor 
a  subsequent  prosecution  for  the  same  acta 
as  an  assault  witb  a  deadly  weapon,  with 
intent  to  moider.     (Cal.)   678. 

Rvldenoe  that  a  father  refused  to  permit 
medicins  to  to  administered  to  one  of  his 
minor  duldren  while  sick  is  held  not  to  sup- 
58  L.  B.  A. 


port  a  conviction  of  tto  tattor  for  depriving 
the  child  of  necessary  sustenanee  within  tto 
meaning  of  a  statute  which  declares  soch 
deprivation  to  to  an  offense  against  tto  laws 
of  the  atate.     {Qa.)  601. 

Ittdielment. 
Following  the  language  of  tto  statute  pro- 
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(CuuiHu.  Law 

Tiding  for  tb«  puDisbment  of  bunco  ateering, 

in  tiUegiDK  Uwt  on«  waa  enticed  to  a  certain 

place,  and  tben,  "  by  duress  or  fraud  "  was 

compelled  to'  part  with  money  upon  a  foot 

race,  ia  bald  not  to  be  sufficiently  certain  to 

•tate  tbe  ofTenie.     (Ind.)  789. 

Bvidenot. 

Tbe  instruments,  dsrices,  or  tokens  used 

'    ,  crime  are  held  to  be 


from  his  person  by  an  officer  who  has  ar- 
rested him  upon  a  charge  of  his  havinf  com- 
mitted the  crime  ia  held  not  to  be  an  lUegaJ 
■eiinre.    (W.  Va.)  465. 


to  venereal  diseaae,  of  a  prisoner  whom  th^ 
examined  against  bis  will  upon  hia  trial  for 
rape,  is  held  to  be  prohiWted  t^  a  eonatitu- 


Dbcibions.  06ft 

xtm  FaicncB.) 

prived  of  life,  liberty,  or  property  without 

due  process  of   law,   and   securing   persons 

against  unreasonable  searchee.    (Iowa)  437. 

Asaaalt. 

One  who  is  assaulted  in  a  public  street  is 
held  to  be  justified  in  using  a  deadly  weapon 
to  defend  himself  from  a  public  wbippiQg 
by  one  greatly  his  superior  phyaically- 
(Mo.)  Tse. 

Attempt. 

Mere  preparatoiy  acts  for  tbe  commiBsion 
of  a  crime,  and  aot  proximately  leadii^  ti> 
its  conBummation,  are  held  not  to  constitute 
an  attempt  to  commit  the  crime.  (Cla.) 
698. 

Wife  M  mtneta  againat  hiuboMd. 

Offenses  committed  before  marrlace  are 
held  not  to  be  within  an  exception  of  "  eases 
of  eriminal  violence  upon  one  bf  the  other  " 
in  a  statute  forbidding  husband  or  wife  to 
testify  agalut  tha  other.    (CoL)  S88. 
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a.  On  jnrlsdletlanal  taeta  1 

b.  On  the  merlta ;  tiaud  1 
nil.  Snita    for    aame    cauat    In    dUTerent 

JnrUdletloDa  1 

Contmeta. 
Qamlahment  of  damagaa  for  breach  of      I 


Sanuh 

Liability  tor  damming  bac±  water  af 
stream  S 

Dlvoree. 

See  CoHrLicT  or  Liwol 
Kalopiiel. 

To  claim  damage*  for  obctractlOB  at 
watera  of  atream  B 

Of  landlord  t«  enforce  claim  for  rent  of 
pnmlsea  occupied  by  recelrar  or  aa- 
algnee  for  credltora  6 

Admlaalbillty  In  evidence  agalnat  aecoaed 
of  docaments  or  other  tblnga  takaa 


;  gamUhment  cd 
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BvtdenM,~coDllnn«d, 

I.  latrodnctfliT  * 

II.  CoDBlltotloDsl  TMtrletloai 

a.  Oeoenl  Matcniant — •ppllutloa      i 

b.  UnreaaoiiBblc  warvhe*   and    nti- 

c.  Compelling  atldencc  afalnit  iclf   4S8 
III.  BITect  ot  Illegal  or  Improper  aalinM 

IT.  Rule    aa    to    article!    antawtiillj   po»- 
Mswe«,  or  Id  which  the  public  baa  an 

T,  To  what   proceeding*   foregolDK  ralea 

applr 
71,  Coadoalon 

Batabllihmeot,    r^nlatton,    and    protM- 
Uon  of  :— 
I.  DeflnlUon  BIS 

II.  EatabiUbment 

a.  Neeeaalty  M  IImbm 

1.  PreecriptlTe  right*  B 

2.  Lleenaa  oiaallr  neeeMarj  B 
k  Antborltr  to  eatablleb 

1.  Character  of  water 

<aj   In  general  B 

(b)   Bonndarr  watcn  B 

(e)   iQtartercnee  with  CMu- 

S.  rawer  of  mnnldpnlltj 

(a)  To  MtablUb  and  reg. 

nlate  S 

(b)  To  <verata  or  leaee      B 
a.  Bzerdat  ol  aathoritr 

(b)  Beatrletiona  oo  ezcr- 

cbM  B 

(e)  Other  matter*  B 
e  Practlea 

1.  In  general  B 

2.  ContMtlng  grant 

(a)   Bight  to  contMt  B 
<b)  Metbod  of  eont<«tlng  5 
A  Wbo  entitled  to 

1.  Riparian  owner  D 

3.  PriMlUea  B 
a.  Limitation  of  rigbta  s 
L  Other  mattem  b. 

III.  LandlDga 

a.  No  rlgbt  to  nx  D, 

b.  On  oppoalle  ahore  D. 

c.  AcquUltlon  o(  rlgbt  O: 
IT.  EiclndTeneaa  of  right 

a.  Llcenae  niij  be  eiclualra  B: 

b.  Qranta  itrlctly  conitmed  o. 
V.  RegnlMion  and  aoperrlelon  5' 

TI.  Tranafera  and  amtracti 

a.  UIght  to  tiuater  & 


VII,  KIghta  and  daCIea  ol  lerryman 

a.  In  general 

b.  Blgbc  lo  toUe 

c.  Interference  with  rlghta  ef 

1.  Absence  ol  competition 

2.  Carriage     wltbont     compel 

S.  Bridge) 

4.  Olher  matten 

d.  Kerned;  tor  vlolatltin  of  right 

1.  Who  entlUcd  t( 


3.  Equitable  r 

•.  Damagei 
NLR.  A. 


t  law 


nedr 


II.  Oanarally  8i 

III.  ClBlma  Id  tort  H 

IT.  Clalnu  en  contract 

a.  t>«u«fe>  (i«m  bteaeb  of  dellnlt* 

contract  ft 

b.  Contract    to    paj    nnllqoldalcd 

amonnt 
1.  Genemllr  S 

3.  Clalmi  aabject  to  lien  1 

3.  Clalma    anbjoet    to    forfeit- 


0.  Clalma  to  anrplaa  on  pledge  SSX 
T.  Clalma  to  anrplul  on  depoalt  3<K> 

8.  Clalmi  to  aarplna  on  ebat- 

tel  mortgage  370 

9,  Claim*    to    anrploa    oo   «■- 
elgnment  tor  credltora  3TI 

10,  Clalnu    on    quantum    mar- 

mt  3T« 

U.  Clalma  to  aopport  374 

13.  Claim*  parable  In  goods        zn 

e.  Claim*  on  nnaettled  account*        VTS 

0.  Partnerrtlp  clalma  STT 

T.  Unliqaldated  clalma  tn  equity 

a.  BqaltaMe  clalma  generally  SS4 

b.  Claim*  nnder  tmata  3W 
▼I.  THatrlbatlre    abate*    and    naldnarr 

l^aclea,  btfora  aettlenent  38T 

TII.  Set-off  or  recoupment  ot  nnllqnldated 

claim*  3t» 

Tin.  Sommarj  3>1 

HaabKa*  mM*  wife. 
Confllet  of  lawa  a*  to  diTorce  1» 

Right  to  attachment  or  order  of  arreM  In 
breach  of  pranlae  i:a«e  BM 

iHlnmetloa. 
Agalnat  otetnetloD  of  naTlgabIa  ati«*m      Bl 
To  reatraln  obatrnctlon  of  stream  SSI 

Llabllltj   for  rent  ol  premlaes  occupied 
b7  recelrer  or  aaalgnee  (or  credlton      6TS 
I^ehas. 

A*  bar  to  rlgbt  to  Injunction  agalnat  ob- 
*truGtlop  of  waters  of  atreain  8M 

Landlord  mm*  tem»t. 

Liability  (or  rent  of  premise 
br  recelTec  or  aeslgDS* 
Itoc*  :— 


II.  Llablllt;  o(  receiver  or  •selgne* 

a.  Qeneral  rule*  as  to  recelrecs  < 

b.  General  rale*  a*  (o  aaalgneea  nn- 

der general  asalgnmeDt  i 

e.  Ottieral  nilea  as  to  aaalgnaaa  In 

bankruptcy  < 

d.  What  amount*  to  acceptance  or 
adoption  of  lease 
1.  General  Ir  I 

3   Taking  poneiel  on 

■  ler  general  order       1 

nder  direction  In,  or 
pnraaaDt  to  purpose 
of,   order  or  SMlgn- 


Iklng  , 
la)  Ui 
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I«»fiet4  and  taunt,  II.  4. — continued. 

5.  Attempt  to  Dtlllia  luMhoId     6TT 

4.  HbldlnE  to  dOM  Qp  bostnen  079 

6.  Holding  to  make  iDtalllslbl* 

(ft)  Oeoeral  rnlea  aa  to        481 
(b)  Wbat  [lerlod  la  reaaoo' 

able  662 

<.  Holding  [n  tgnoranee  of  claim  68S 
T.  fioldlni  to  contlone  bnaineaa 

(a)  General  rnlea  aa  to        SSB 

(b)  WlLst  a  BolBclent  ooa- 

tlnnanM  of  bnalneaa  084 

8.  Pajment  of  rent  080 
•■  BKoppal  or  wainr  of  rlfbt  to  en- 
force 886 

t  Extent  of  tiabllttr 

1.  General  rale  AST 

3.  Wben    oecnpatlon    la   tempo- 

nij  ess 

5.  Where  occnpa-tlon  !•  eontln- 

ned  089 

4.  Under  apeclal  agreement  090 
g.  Preference  orer  Kentnl  claimB 

1.  in  ordliuuT  T«celreralilpa,  aa- 
ai^menta,  and  bankrnpt- 
dea  generillf  091 

9.  Bole  that  prtorltr  dependa  on 

llu  or  rifht   to  dlatraln  683 

8.  In  railway  recelTatahlpa  893 

h.  Peraonal  llaUUtr  694 

9IL  Llablllt;  ot  leaaa*  89S 

tV.  LiaUlltr  of  third  peraona  096 


I^ndlord'a  llan  tor  rant  i  pMaonal  IlaMI- 
Itr  of  pnrehaaer  ot  property  aiAJoat  to  71 

To  dam  back  water  ot  ttrMB  8) 

■.lema. 

Peraooal  llabtlltr  at  parcbaaer  of  perMB- 
el  propertT    which  la   aiibjeet  t»  k 
Men:— 
I.  Scope  ot  note  71 

II.  PnrchaMca  ot  property  mbject  to  chat- 
tel mortcace  T 
III.  Uena  cnated  b7  atatnte  7; 

Chattel :   perwwal  liabllltr  ot  porchaaer 
of  propertj  aobjeet  to  T: 

MuIelpBl  carps rallOMa. 

Power   ot,    to   authorlae    obatmctlon    ot 

navlsable  watera 
Powers  ot.  aa  to  eatabllihment  and  op- 

eratloD  of  feniea  B 

Effect  of  Umliatlon  ot  mnnldpal  Indebt- 

edneea  upon  tbe  acqalalllon  ot  a  water 

anpptr  or  aewer  sjvtem  6 

Uabllltf    tor    damming    back    water    ot 

atrcam  S 

NCBllSCoee. 

Sufflclencj   at  genecal  allegationa  of,  in 

complaint  ■) 

Obatnictlon  ot  narlgable  water  aa 
rartMcrakl*. 

Oanilahment   of   uncertain   amount    due 
from  one  partner  to  the  other  8 

Plen. 

Aa  obatructloo  to  naTlgmtlon 
59  I^  R.  A. 


IV.  Beaaona  tor  rule  2 

T.  ATarment  ot  dut;  as  an  element  ot 

neil^nce  3 

VI.  The  mie  aa  affected  b;  neceaslt?  ot 

notice  of  natnra  ot  claim  2 

VII.  Effect  of  the  nature  ot  the  negli- 
gence or  wrong  3 
yill.  The  rule  aa  altected  b;  method  of 
aaaertlng  detect 

a.  B7  demnrrer  S 

b.  Bj  motion  to  make  more  def- 

inite and  certain  3 

c.  By      objection      after      ISBM 

Joined  S 

IX.  The  role  aa  affected  bj  aecompanr- 
Ing  allegation  ot  facts  S 

X.  Application  of  rules  to  negllganca 
ot  ordinary  railroads 

a.  Oenerally  3 

b.  In  caae  of  Injury  to  penona 

1.  General  allegations  as  to    3 
3.  On  right  of  way  3 

S.  At  croaalnga 

(a)   General  allegaUona 


naU  2: 

(d)  Allegations  as  to 
oba  tractions  of 
highway  S 

4.  Praiu  defectlTO  structure 

or  ippltancea  3 

e.  From   trightening  horse*   3 
C  In  case  ot  Injury  to  atod 

1.  By  colllalon  generally  3 

2.  ColIlaloDS  from  failure  to 

properly  Inclose  track      3 

8.  By  frlghteolns  2 

d.  In    case    ot    Injury     to    other 

property  in  general 

1.  By  collMoD  3 

8.  Prom  defectlTc  conatroe- 


(b)  Other  allegations  In 


SI.  Application  at   mlea  t 

ot  atreet  railroads 
SII.  Appltcfttlon   a(   rules  t 


negligence 


a.  Ot  goods  or  property 

b.  Ot  paasenECrB 

1.  General   rules 
3.  On  ordinary  rftllroads 
(a)  Genenlly 
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Plcadlnf,  XII.  b.  3.— «oDtliiaeil. 

(I))  Tbroagb  Improper 
itrDctDres  or  ap- 
pllaocci  3 

(c)  By  n«gllg«Dt  run- 
ning or  EuniBe- 


a.  DefectlTe  or  daniaraii*  (irMta 

or  hlsbwtjB  348 

b.  Def«ctlT«   or  dtnBoroai    alOt- 

walkt  340 

e.  Dangerona  or  dafeetlve  brtdsea  SSI 

d.  EicaTatlona  SSS 
ZIT.  Application  ot   mlea  to  n>Btlsenc« 

oF    cmplorer    Injnrlpg    em- 

a.  Oenersl  mlea  293 

b.  Wltb  lespect  to  the  relatlon- 

(hlp  at  tb*  parttea  2S8 

e.  With  Tcferenee  to  proper  place 


«  defect*    3BB 
t.  ATermenta    aa  to  knowl- 

edie  of  emplojer  264 

A.  Wltb  rgfermee  to  proper  man- 
agement of  vorfc 
I.  Br  ordinary  employira       2BS 
3.  Bj  railroad  eompanlea        S9B 
«.  Vlth  reference  to  proper  atmc- 
tur«.  machine  r7,  and  ap- 

l  Avermenta  ai  to   detecta 

la  ordinary  amployment  358 
£.  Avermenta  aa  to  defect! 
In    railroad    em- 
plornient 
(a)  In    right    of    w«T 

and  tnici  380 

<b)  In      rolling  '  atMk 

and  appllancea       360 
S.  ATennenta  as  to   knowl- 
edge of  emplajer  302 
L  With    r«Utloii    to    competeat 
and  carefnl  fellow  aerr* 


P<tcnc7  208 

3.  Arennenta   aa    to  knowl- 
edge of  employer  265 
I.  Averment!    abawlng     ro- 
aponalbllltj    for    fellow 

(.  Hegatlvlng  employee'*  knowl- 
•dgn  ot  defect!  or  Incompe- 
tency 366 
XT.  Application  ot   rnlea  to  breach  ot 

official  duty  207 

Xn.  Application   ot    mlea    to    Improper 

performance  ot  profeoloDsI  duty  367 

ZVTI.  Application  of  rale*  to  tireach  of 

coDtractDil  duty  207 

ZT1I1.  Application    of    ralea    to    mainte- 
nance of  public  nalBance  200 
XIX.  Application    of    rulci    to    mainte- 
nance   of    defectlre    or    anaafe 
pr^mleca  or  gtruciurea                        370 
XX.  Application    of    mlea    to    keeping 

dangerona  anlmala  273 

53  T..  R.  A. 


Pleading, — con  tinned. 
XXI.  Application    to    breaehaa    ot   other 
duties  In  generml 
a.  In    the    mauigement    of    ea?- 

riagei  In  hlghwaya  71 

t>.  Id  the  management'ot  Tcnell  Ti 
e.  Id    other    mlac«llaneaw   mat- 
ters T 
XXII.  The  rule  aa  to  pleading.     Contrib- 
utory negligence  t 
XXin.  Conclusion  2 
PreaerlptloB. 
PreacrlptlTe  right  to  obatmet  narlgable 

Preacripttve  right  to  dam  ba^  water  of 


RBllroada. 

Obatructlon  of  water*  ot  atream 
road  bridge 

Iilablllty  for  reot  ot 
niparlan  riakta. 

8Ce  TTATBM. 


Effect  Of  llmttatioD  ot  munlelpBl  lodeM- 
edoeaa    npoa   eatabUabment   of    aawar 

Tnata. 

Ganiahment  of  dalm  «t  oaatol  cm  kwt  : 
agalnat  tnwte*  M 

Right   to  obatnict  or  destroy  rl^ta  of 
QSTlgBtlon : — 
L  Biteat  of  loreretgn'a  light 

a.  Aa  agalnat  other  aorerelgna  1 

b.  Aa  agaluat  aablect*  genetmlly 

e.  Aa  agalnat  riparian  ownen  • 

II.  Injory  by  iDdlTldnal 

a.  Aa  riparian  owner  I 

b.  By  attempted  naylgatlon 

1.  In  general  I 

2.  Anchorage  I 
S.  Wreeka                                        I 

«,  UDder  atatotory  antborllj 

1.  In  general  < 

3.  EieeedlDg  anttaorltr  '  < 


g.  Liability  T6 

III.  Poweia  and  UablUtlea  of  ■nnldpallt^ 

a.  Authority  77 

b.  IJablllty  18 

IV.  PreacrlpllTC  righta  T> 
V.  Right  to  object  to  obatractlon 

a.  Where  Injury  merely  theoretleal    T» 
b>  Where    navigation    merely    tia- 

paired  .  81 

e.  Special  injury 


1.  G 


3.  Injury  to  navigation  right  I 
8.  Injury  to  riparian  or  vhait 

rigbt  I 

4.  Interruption  of  voyag*  I 
B.  rhyslcal  Injnry  I 

d-  Conaent  to  obatmetlon  and  MS- 

trlbntory  negligence  I 

Tt.  Partial  or  Immaterial  obatmetJM  1 

VII.  Obatractlon  a  nnltanca  < 


IniHcx  TO  Nona. 


TUI.  BmedlM 

a.  AbaUmant 

b.  Injunction 

<;  Other  ramcdlM 


I.  Bight  to  (Uu  bad 

a.  No  natnni  r<ibt  817 
b>  LeslalBtln  ■nlbarit^ 

1.  In  general  823 

3.  ITar  Improrement  ot  Darlo- 

tlon  829 

e.  Grant  of  rifbt 

1.  Form  and  nUDOU  829 

3.  Object  8S1 

1.  Kffeet  8SS 

i.  Extent  8S6 

0.  Ucenaa  886 

••  PreacrlptlTt  rlsbts 

1.  Blgbt  mij  b*  aeqnlnd   bj 

prEscriptioD  688 

3.  What     n«:«aaai7     to    gite 

right  839 

8.  Extent  of  right  648 

4.  Prevention  and  loaa  of  rtgbt  644 
L  Abandonment  of  rlghta  64S 
g.  Right  BB  against  pnblfe 

1.  In  fenernl  647 

3.  Nnlaanm  648 

b.  Title  to  land  flowad  8G2 
n,  TTbo  «ra  liable 

a.  Pobllc  gencrntlj  6S3 

b.  Caiporatloni  658 
e.  One  wbo  hai  parted  wltb  prop- 
erty 8B8 

4.  Pnrcbaaer  of  propwtr  698 

e.  Other  peraona  661 

m.  What  la  obatmctlon 
ft.  Bridge* 

1.  Generally  802 

2.  Itallniad  bridge 

(a)  Duty  aa  to  eonatrnc- 

tlon  6S3 

(b)  Iieainre   of  can  re- 

qnlred  864 

{c)  liability  tor  In]ai7      669 
(d)  Other  mattara  668 

k  Drtft  and  Oibrf  8T1 

«.  Other  obatmctloni  873 

d.  Illegal,  ibongb  beneflcdal  (78 

«.  Change  la  otaatinetlgM 


Water*.  III.  e 

].  Bepalrlng  dam  8 

3.  Increasing  belght  of  dan      6 
S.  Change  of  locatloo  6 

IT.  Sffect  ol  character  of  Mreaa  B 

T.  Bffect  of  flood 

B.  Ordinary  tresbeta  8 

b.  Extraordinary  flooda  8 

TI.  Character  of  Injury  8 

Til.  Bemedy 

a.  Abatement  8 

b.  Bait*  generally 

1.  Statutory  action  6 

2.  CommoD-liir  action  8 
S.  E(iultab[e  remadle*  8 

4.  Indictment  8 
B.  Joinder  8 

e.  Pleading:  evidence  8 

d.  Limitation  8 

e.  Tenae  ;  Judgment  8 
I.  DaniBgea  8 

VIII.  Who  may  me 

a.  In  general 

1.  Owner  8 

5.  One  tn  poaaeaaloa  8 
8.  Joinder  a  pattlea  8 

b.  Grantee  9 

c.  BurrlTorahlp  9 
IX.  Defenne 

a.  Contributory  tiegllgeBM  9 

b.  Eatoppel  9 

c.  Contributing  eanae  9 

d.  Blgbt  to  repair  Injnry  9 
Liability     for     facilitating    araporatlon 

from  atream  S 

Katabllahment.    regulation,    and    protec- 
tion of  ferries  6 
Effect  of  limitation  of  municipal  tndebt- 
ednen  nptm  the  acqnlaltlon  of  a  wa- 
ter anpply  at  Mwei  ajatem : — 
I.  The  problem  S 
II.  Eieeaalre  contraeta  raid  6 
III.  Conitmctlon  of  llmltallon  0 
IT.  What  la  not  Indebledneas 

a.  Contraeta  for  annual  anppllea      6 

b.  ProTlalon  ot  fnnd  for  paymeat      6 

e.  Creation  of  Independent  corpora- 

tion 6 

T,  Contract  ti 
TI.  Other  matters 
■Wrttrka. 
Obatmctlon   ot  naTlffttlga   tf;  UakUltr 
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TO 

OPINIONS,  NOTES  AND  BMEFa 

(Separate  Indu  to  Notaa  pr*c«dM  tbia.) 


AonoK  OR  Bmr. 

By  Uother  to  Eecorer  for  Death  of  In- 
fant, see  Death,  1. 

Malidotu  Prcnecution  of,  see  MAUdOUa 
Piosacuiio:;. 

1.  A  contract  to  indemnify  an  employe) 
against  loss  by  reason  of  liability  for  acci 
dental  injuries  to  employees  does  not  inurt 
to  the  beneflt  of  an  injured  employee  so  that 
he  can  enforce  payment  of  it  in  case  the  em- 
ployer becomes  insolvent  and  makes  an  as- 
signment for  creditors  before  he  receives  his 
judgment,  so  that  the  judgment  cannot  be 
enforced, —  especially    where    the    contract 

Erovides  that  no  action  shall  lie  againrt  tbe 
iHurcr,  as  respects  any  lose  under  tbe  pol- 
icy, unless  it  shall  be  brought  by  tbe  asanred 
bunself  to  reimburse  bim  for  loss  actually 
sustained  and  paid  b^  him  in  satisfaction 
of  a  judgment  after  trial  of  the  issue,  Frye 
r.  Bath  Qos  ft  E.  Co.  (Me.)  444 

2.  Citizens  who  have  voted  to  tax  them- 
selves for  a  speciQc  work  of  public  improve- 
ment, the  value  of  which  is  fixed  at  120,000, 
have  a  standing  in  court  to  complain  that 
the  property  acquired  is  not  being  used  for 
the  purpose  contemplated;  and  tbe  su[ireme 
court  uf  Louisiana  In  such  a  case  has  juris- 
dictiou  of  an  appeal.  Sugar  v,  Monroe 
(La.)  723 

3.  That  the  statutes  require  an  issue  as 
to  the  validity  of  a.  will  to  he  tried  by  jury, 
while  the  question  of  fraud  in  the  procure- 
ment of  a  deed  may  be  tried  by  the  court, 
wiU  not  prevent  an  attempt  to  set  aside  both 
instnunenLs  by  one  bill  in  equity.  Williams 
V.  Crabb  (C.  C.  App.  7th  C.}  425. 

4.  Joinder  of  cousea  of  acUon  (or  set- 
ting aside  a  deed  and  a.  will  does  not  render 
the  bill  multifarious,  where  both  grew  out 
of  tbe  same  subject-matter.  Id. 
FMTttea. 

4a.  All  parties  to  a  suit  need  not  have 
an  fnterett  in  every  matter  contained 
therein;  It  is  sufUcient  tf  each  party  has 
nn  intereitt  in  some  material  matters  in  the 
suit,  and  they  are  connected  with  the 
others.  Id. 

5.  One  of  two  heirs  to  an  estate  is  not 
an  indispensable  party  to  a  suit  I?  the  other 
to  set  aside  convcrnnces  and  a  will  executed 
3!)L.  R.  A. 


by  decedent  as  having  been  proeured  l^ 
fraud.  Id. 

6.  A  Federal  court  will  not  require  par- 
ties to  be  brought  into  a  suit  whose  presence 
would  defeat  the  jurisdiction  of  the  court, 
if  they  are  not  indispensable.  Id. 

Notes  and  Bbiefb. 

Action;  right  of  mother  to  maintain  for 
negligent  killing  of  child;  where  father  has 
abandoned  child  after  divorce.  608 

To  recover  money  loaned  for  purpose  of 
gain.  466 

Right  of,  by  one  injured  through  disre- 
gard of  ordinance;  right  to  compel  state 
CO  appear  as  defendant  in.  4S£ 

Extension  of  time  for  bringing,  I^  pend- 
ency and  dienussal  of  former  suit;  effect  of 
dismissal  in  Federal  court  to  which  removed 
upon  right  to  bring  new  action  in  state 
court.  704 


ADVERBE  P088E8UOM. 


gusta  II.  ft  E.  Co. 

2.  Adverse  possession  of  part  of  a  strip 
of  land  dedicated  as  a  city  street  and  ac- 
cepted by  the  authorities  as  such  cannot 
ripen  into  title  by  prescription,  although 
such  possession  is  under  a  deed  from  the 
dedic^r  subsequent  to  the  deed  to  the  mu- 
nicipality, and  the  part  so  oecnpied  has 
never  been  opened  and  used  by  the  city  as  a 
street.  Id, 

NoTu  Aim  BKOcra. 


AFFIDAVIT. 

Notes  aitd  Bninrs. 
SufQciency  of. 

AFTKB- AO  QVOIED  'fITIX. 

Estoppel  by  Deed  as  to,  see 
1-3. 


::,,COO|1e 


AUKlt»— AjaUMPTIOH  OF  Rl«. 


Ueuben  of  the  J&paneie  race  ftre  not 
entitled  to  become  citizens  of  the  United 
SUUb.    IU  Yunuhita  (Wuh.)  e71 

NOIKS   ASD    BBI^TS. 

Aliens  j  ri^ht  of,  to  practise  Isw;  rig^t  to 
question  ralidit;  of  certificate  of  iuU.nr«l- 
ization  in  application  for  admission  to  the 
bar;  right  of  Japanese  to  ba  naturalized.  671 

AZ.TEKA.TIOM  OF  HTSTRUIIEim. 


Of  Information,  see  iKDioxiotiiT,  cto.,  4. 


Liability  of  Adjoining  Owner,  see 
Fencka. 

NoTBB  uiK  BuEra. 
Animals ;  running  at  lai^e ;  trespaaa  npon 
urrinclosed  land;  duty  of  landowner  to;  lln- 
bility  for  injury;  effect  of  statuta  tA  per- 
mit runnlns  at  Urse;  commtHi-Iav  rule  as 
to;  leaving  land  anunced  as  implied  lioHwa 
to  enter  upon.  771 

APPEAL  AHD  EBBOB. 

Jurisdictional  Amount;  Value  of  Pnblie 
Building  as  Constitnting,  in  Suit  to 
Bestrain  Improper  Use,  ssa  Ac- 
tio!* OB  Suit,  S. 


•a  to  one  defendant  who  haa 
■erred  with  notieo  or  appeared  In  the  action 
wUl  not  prevent  an  appeal  from  a  judgment 
entered  in  favor  of  a  csodefendant.  Lougb 
V.  John  Davis  ft  Co.   (Wash.)  802 

BUI  of  ezeaptiass. 

S.  Questions  arising  on  motion  to  strike 
averments  from  the  complaint  can  be  con- 
sidered on  appeal,  only  when  properly  pr«- 
sented  t^  bill  of  exoeptiom.  Western  U. 
Teleg.  Co.  v.  Crocker   (Ala.)  3B8 

Haarlac  amd  datsralMAtlAM. 

3.  As  c(xwent  cannot  confer  jurisdiction, 
a  plaintiff  upon  whose  bill  there  is  ».  final 
decree  and  adjudication  against  him  upon 
the  matters  aet  up  in  the  bill  is  not  es- 
topped to  assert,  upon  appeal,  that  the  court 
to  which  he  resorted  had  no  jurisdiction  of 
the  subject-matter.  Freer  v.  Davis  (W. 
Vk.)  660 

i.  An  appeal  from  the  conntrr  court  to 
a  circuit  court  under  W.  Va.  Code  1899, 
chap.  39,  11  47,  48,  and  chap.  112,  }  14,  is 
to  be  tried  t^  tiie  record  aa  made  up  in  the 
county  court,  and  does  not  give  a  right  to 
a  new  trial  by  jury,  or  otherwise  than  oy  the 
record,  until  reveiaal  tm  the  record.  8ist«rs- 
ville  Perry  Co.  v.  BnsseU  (W.  Ta.  SIS 

SB  L.  B.  A. 


Pr*J«dlelaJ  emr. 

6.  Plaintiff  in  an  action  for  personal  in- 
juries having  charged  the   defoidant  with 


of  the  jury  the  flnt  two  grounds  of 
complaint  because  of  want  of  evidence  to 
support  them,  and  submitted  the  case  scrie- 
ly  upon  the  third  ground,  upon  which  a  ver- 
dict was  found  aeainst  the  defendsat,  the 
judgment  cannot  ne  sustained  upon  appeal 
upon  tlie  theory  that  the  evidence  would 
have  justified  a  finding  against  defendsnt 
upon  either  of  the  first  two  grounds.  Field- 
ers r.  North  Jersey  Strert  R.  Co.  (N.  J. 
Err.  ft  App.)  4SS 

0.  A  judgment'  entered  on  general  ver- 
dict of  guilty  upon  an  informatioo  for  prae- 
tising  medieue  without  a  license,  one  count 
of  which  ia  good  and  Hustained  by  the  evi- 
dence, will  not  he  set  aaide  on  ^p^  beciUM 
some  counts  of  the  iuformatioa  are  insuf- 
ficient. Parks  V.  State  (Ind.)  IM 
Casta. 

7.  Where  a  decree  against  plaintiff  in  > 
suit  to  quiet  title  is  reversed  upon  appeal 
because  of  want  of  jurisdiction  in  tlte  lower 
court,  the  coate  in  tJie  appellate  coiut  will 
be  awarded  against  him.  Freer  t.  Davis 
(W.  Va.)  6M 

Noixs  Am  Bwovo. 


Nom  Jlkd  BniFB. 
Bi^t  to,  in  hreadi  of  promise  ease.    KH 

ASSA1II.T  AHD  BATTEBT. 

Conviction  as  Barring  Subeeqnent  Fns- 
eoution,  see  Cxuhitai,  Law. 

Uabilily  of  Carrier  for  Aasanlt  on 
PaHenger,  eee  Cabsi^m,  1-3. 

On  Person  AcetHnpanying  Passengv  t« 
Station;    LiabUlt?  of   Carrier,  set 


Rl^t  to  Defend  against,  see  Haiaomi; 


Conviction  of  battery  as  bar  to  prosaev- 
tion  for  same  acts  as  assault.  67  S 

Right  of  one  assaulted  to  uae  deadly  wea- 
poo,  ^ect  of  provocation  to  assault;  pr«- 
viouB  threate  of  person  assaulted;  apprenoi- 
sion  ol  death  or  great  pwnnal  injniy.    7E> 


ASSUMPTIOH  OF  BISK. 

By  Employee,  sea  MAsns  ahd  SWrASi. 
10-11. 


::.,COO^^Ie 


AtT  ACBMBMT  — BOUHD  ART . 


An  ■.ttachment  b  not  JiutBoriEed  in  % 
nit  for  breach  ol  promise  of  nairiage  bj 
a  statute  authorizioK  attachnieiit  upon  the 
filing  of  aa  affidavit  that  plaintiff  has  a  just 
elaim  againet  defendant  that  is  due,  upon 
wliich  he  expects  to  recover  a  sum  suffi^'ient 
to  give  jurisdictjfH).  Maim  t.  Lederer  {R. 
L)  OH 

Hatwa  aud  BBors. 

Attachment;  on  mesne  process;  in  action 
for  breach  of  promise  of  marriage.  0S4 

Right  to  attachment  or  order  of  arrest  in 
bread)  of  promise  case: — {!.)  Attachment; 
(11.)    arrest.  954 


Mere  preparator;  acts  for  the  catDi]iis> 
■ioD  of  a  crime,  and  not  proximaUly  leading 
to  its  coDsummation,  do  not  eonetitute  an 
attempt  to  commit  the  crime.  Orov«s  t. 
SUta   <Qa.)  fiOS 

Notes  Ann  Briefs. 
Attempt;  what  constitutes.  S86 

ATTOR1TET8. 

A  statute  providing  for  the  admisnon 
of  attorneys  from  other  states  without  ex. 
amination  does  not  affect  a  provision  of  a 
prior  statute  that  attomcTS  must  be  citi- 
sans  of  the  United  Statea.  Re  Yamasbita 
(Waah.)  671 


HoTEa  AKD  Bbhts. 
Imw  of,  goreming  cttitody  of  malla. 


A  seat  in  a  stodc  exchange,  owned  by 
ana  who  has  no  unsettled  contracts  with,  or 
claims  against  him  in  favor  of,  other  mem- 
bers, under  which  circumstanccB  the  rules 
of  the  exchange  permit  a  sale  of  the  seat, 
is  within  the  provision  of  the  bankruptcy 
net  that  the  trustee  shall  be  vested,  by  op- 
eration of  law,  with  the  bankrupt's  title  to 
all  property  wliich,  prior  to  the  nling  of  the 

Citition,  be  could  by  any  means  have  trana- 
rred.    Be  Page  (C  C.  App.  3d  C]        H 
Notes  aitd  Burrs. 


Of  jQdgnient,  att  JvDOimn. 


KEKEmU, 

Set'OS  against  Damagea  in  Eminent  Do- 
maiu    Prooeediogs,    see    Dak  ages, 
3,  4. 
se  L.  B.  A. 


See  Railway  Reuet  Abbooiatioh. 


Tio»Ai,  Law,  2. 


Maintenance,   see   Hiouwats,   3-fl. 
Notes  and  Bbiets. 


BIZX8  AHD  NOTES. 

What  Law  Governs,  aee  Coitnjor  or 

Laws,  7. 
Burden  of   Proving  Agent's   Author!^ 

to  Indorse,  see  Evidence,  2. 
Authority    of    Agent    to    Indorse,    see 

Pbincipai.  and  Agent,  1-3. 
Bee  also  Checks. 

1.  The  maker  of  a  negotiable  instrument 
complete  in  all  its  parts  is  not  bound  at  his 
peril  to  guard  against  tbe  commission  ol 
forgery  by  one  into  whose  hands  aucb  instru- 
ment may  come.  Bank  of  TIerington  v. 
Wangerin   (Kan.)  717 

2.  The  maker  of  a  negotiable  instrument 
which  is  delivered  to  the  payee  complete  in 
all  of  its  parte  is  not  liable  thereon,  even 
to  an  innocent  holder,  after  the  same  has 
been  fraudulently  altered  so  as  to  express 
n  larger  amount  than  is  written  therein  at 
tbe  time  of  ite  execution.  Id. 

Notes  add  BKiEra. 

Note  of  married  woman;  what  law  gov- 
ema  in  determining  validity  of.  4W 

Alteration  of  note  b^  payee;  rigfata  of 
bona  flde  holder  of;  n^ligence  of  maker.  717 


BI-ASTIHO. 

One  who  uses  high  explodTcs  is  ex- 
cavating 80  near  the  property  of  another 
that  the  natural  and  probable  .result  of  ao 
explosion  will  be  Injury  to  such  proper^  la 
liable  for  injuries  caused,  even  1^  the  vibra- 
tion of  earth  or  air,  however  high  a  degree 
of  care  he  may  have  exerri'cd  in  their  use. 
Fit^simons  ft  C.  Co.  \.  Diauu   (111.)       421 


BOUHDABT. 

Jurisdiction  of  Equity  to  Settle,  see 
Eqoitt,  1. 
A  grant  of  land  bounded  t:^  the 
water's  edge  at  low-water  mark  on  a  lake 
will  not  extend  the  title  to  tbe  center  at  the 
lake,  although  it  i^  navigable  only  in  the 
ordinary  ^^^  so  that  tbe  title  to  the  bed 


BrBAOH  Ot  PROMUK— C*KBlBIt& 


KoTw  Am  Bbikts. 
Natanl    boundftriM    cou trolling    cxninM 
and  diBtaDcea  in  aurvej  or  convcyaDce;  rec- 
.ognitioii  ot,  to  establi^  aa  betwem  two  op- 
poring  claimftnta  of  land.  SET 

BREACH  OF  PBOHinB. 

Attachment   in  atiit  for,  aaa  Att^ob- 
utm. 


Nom  Aso  Buxra. 
BridgM;  ob&truetion  of  waters  of  itKam 


Nvns  AHD  BuKn, 
Wtnvntf  of  title  of  goods  icdd  bjj 
UUt;  for  umTersIon. 


1.  Whether  the  rklne  of  the  abarea  of 
a  borrowing  inember  of  a  tmildinK  and  loan 
aaaociatiwt  which  is  to  be  oredited  upon  his 
loan  Id  eaa«  of  the  prematura  TolnnWy  li> 
qnidatiui  of  the  auociation  should  be  e>tf- 
tnated  and  credited  in  advance  of  the  settle- 

t  of  the  affain  of  the 


credit  made  only  at  the  settiement,  must  be 
detannined  hj  the  court  in  its  sound  discre- 
tion. FeopVi  BIdg.  ft  L.  Aaso.  t.  McPhil- 
lamj   (Miae.)  718 

!.  When  an  insolvent  buildins  and  loan 


aSBOciatiOD  goes  into  voluntair  TiquldaUon 

prematurely,  a  borrowing  member  cr * 

oredited  on  Us  debt  with  the  full 


r  cannot  be 


ol  dues  be  has  paid  in  on  hia  atoek,  but 
hi*  atook  paymenta  must  share  tlM  losses 
and  expeuses  of  winding  up,  and  the  bal- 
auce  ouy  be  credited  on  the  loan,  when  it 
can  be  aaeertBined.  Id. 

3.  Upon  the  roluntajy  diasolutiMi  of  a 
building  association  the  principle  of  aoeount- 
ing  wiUi  members  is  tJie  same  whether  Um 
association  is  solTcnt  or  insolvent.  Id. 

4.  The  form  of  the  proceeding  in  which  a 
aettlement  of  the  accounts  between  a  bor- 
rowing member  and  an  inoolvent  building  aa- 
aoelatiott  ii  sought  cannot  afTect  the  mmiod 
of  the  accounting.  Id. 

amunxau. 

Ueasure  of  Damages  for  Injury  to,  ase 

Dauaobs,  7. 
Eneroaolunent  on  Highwajra,  see  Nui- 

SANOIB. 

Eacroaehnient  upon  Highway,  Rights  of 
Adjoining  Owners,  see  Hiohwats, 
2;  iNJU.vonoir,  8,  9. 
60  L.  K.  A. 


Mandamus  to  Conipel  iBSuance  of  Build- 
ing Permit,  see  Muioutva. 

1.  Charter  authoTity  to  malce  regulations 
to  guard  against  oonatfuetion  of  bnildingB 
so  as  to  be  unsafe  or  inflanunafale,  <fr  offc&- 
sive  or  deleterious  to  health,  or  dangerous 
to  life,  limb,  or  property,  does  not  corer  sn 
ordinance  antbonziiig  the  refusal  ot  penoits 
for  the  erection  of  buildings  unless  tney  are 
to  «mform  in  size,  general  character,  and  ap 
pearance  to  those  previously  erected  in  Uie 
same  locality,  and  to  be  such  as  will  not 
tend  to  depreciate  the  value  of  Burroonding 
improved  or  unimproved  property;  nor  doe> 
the  grant  of  general  police  .power,  and  pow- 
er to  provide  fur  the  general  welfare,  su- 
thorise  such  ordinance.  Bostock  t.  Bams 
(Hd.)  SSi 

2.  An  ordinance  providing  for  U>e  graot- 
ing  of  building  permits  is  not  rendered  void 
tn  (olo  by  the  invalidity  of  a  provision  that 
no  permit  shall  be  granted  unless,  in  the 
judgment  of  the  pn^r  officers,    the   sin. 

Seneral  t^racter,  or  appearance  of  the 
uildinf  will  confcrm  to  the  general  duu- 
actar  oi  the  buildings  previously  M«cted  in 
the  same  locality,  and  will  not  in  ajiy  waj 
tend  to  depreciate  the  value  of  aurroundiu 
proper^.  Id! 


PITT,  3. 

Beeovety  of  Insurance  on  Xils  «t  Ptr- 
aon  Bzeeuted  for  Grime,  aea  Ihbui- 

ANOE,  11. 

Talidit;  of  C«itmet  to  Inatira  agalnit, 
eea  iRBOSAnan,  1. 


Jtwtr  U'  lUUlltr  t«vu4  pn— — trs 
KBd  pBraoma  matu^paMjlmg  tkaa. 
Injury  to  Passengers,    see    PnozncAn 
Catjbk. 

1.  A  carrier  is  liable  for  injury  to  a  pas- 
seiuer  by  a  third  person  whenever  it  knows, 
or  has  opportunity  to  know,  of  *  ttireataned 
injury  frmn  audi  source,  wbeUiar  the  third 
person  is  a  passenger  or  not,  or  when  the 
drenmstaneea  an  suiA  that  Injury  to  a  pai- 
senger  from  such  a  source  may  reaaonaUy  b* 
anticipated,  and  proper  precautims  are  not 
taken  to  prevent  the  injury.  Savannah,  F. 
*  W.  R.  Co.  V.  Boyle   (Oa.)  IM 

2.  The  presence  \ipoa  a  train  of  two  ne- 
no  tramps,  secreted  and  stealing  a  ride 
Uiereon,  is  not  alone  sufficient  to  cause  the 
empli^eea  in  charge  of  the  train  to  suspect 
that  such  tnunps  are  armed  with  deadly 
weapons,  and  to  anticipate  that  when 
brought  into  the  train  under  arrest  they  may 
endeavor  to  escape,  and,  while  an  emplojw 


3.  A  carrier  is  not  liable  for  the  shoot- 
ing of  a  passenger  bj  negro  brampa  endeav- 
oring to  escape  after  having  been  brought 
into  the  train  under  arreat  for  atealing  a 
ride,  simply  because  the  employees  failed  to 
■emcli  and  bind  them,  where  it  doea  not  ap- 
pear that  there  waa  anything  in  the  circum- 
stances under  which  the  tramps  -were  ar- 
rested, or  in,  their  manner,  to  cause  the  em- 
plojees  to  apprehend  thtit  they  were  danger- 
ous characters,  ra'  armed  with  deadly  weap- 
ons, or  likely  to  resort  to  riolence  in  an 
effort  to  escape.  Id. 

4.  To  hold  the  carrier  responsible  for  an 
injury  received  by  a  passenger  while  using 
ftn  excursion  ticket,  one  of  the  conditions 
on  which  is  that  t^e  passenger  assumes  all 
risk  of  accident,  he  must  show  affirmatively 
that  the  carrier  was  guilty  of  negligence 
which  caused  t^e  injury.  Crary  v.  Lehigh 
Valley  R.  Co.    (Pa.)  816 

6.  A  railroad  ocnnpany  ia  under  no  obli- 
gation to  proteet  persona  who  resort  to  its 
stationa  to  aid  the  departure  of  friends  who 
are  to  become  passoigers  on  its  cars,  from 
assaults  by  penona  lounging  about  the  sta- 
tions, although  such  duty  may  exist  as  to 
Uw  intending  passengers.  Houston  ft  T.  C. 
R.  Co.  T.  Pfiirio  (Tex.)  392 

ZKe«rst*B  AMd  rovttd-trlp  ttoketa. 
liabili^  for  Injuries  Received  white  Using, 

6.  One  puTchasinz  a  round-trip  railroad 
ticket  good  only  on  the  day  of  purchase  may 
recover  damages  in  case  be  is  ejected  from 
the  only  train  passing  hia  atation  on  the 
return  trip  on  that  day,  for  the  reason  that 
the  ticket  ia  not  good  on  that  train  because 
tbo  train  is  not  scheduled  to  atop  at  that 
aUtion.  Illinois  C.  R.  Co.  r.  Harris 
(UiM.)  742 

7.  A  statement  t^  the  a^nt,  when  sell- 
ing a  round-trip  railroad  ticket  good  only 
on  the  day  of  sale,  that,  in  case  the  only 
train  returning  that  day  is  late,  the  pur- 
chaser may  have  difficulty  in  getting  it,  to 
atop  to  let  him  off,  has  no  effect  upon  hia 
rights  under  the  contract  Id. 

5.  The  right  of  the  holder  of  a  round- 
trip  railroad  ticket  good  only  on  the  day  of 
•ale,  to  return  upon  the  only  train  passing 
bis  station  that  day,  is  not  affected  by  the 
statement  of  a  Dagman,  when  he  attempts 
to  board  the  train,  that  it  does  not  atop  at 
his  destination,  and  his  agreement  to  leave 
the  train  at  the  last  Bt«p  before  his  destina- 
tion. Id. 


Of  One  Riding  on  Excursion  Ticket,  see 

•upni,  6. 
Uoital  Feelings  as  Element  of  Damages,  see 

DAllAttES,  9. 

0.  A  atreet-car  paaaenger  who  is  ejected 
from  a  ear  to  which  he  is  transferred  be- 
cause of  a  mistake  not  noticed  by  him  in  tha 
transfer  slip  given  him  by  the  conductor  to 
whom  he  paid  hia  fare  may  recover  aub- 
stantial  damages  from  the  company,  since 
N  L.R.  A. 


iKHs.  981 

it  is  responsible  for  the  miisLakes  of  its 
agents,  and  cannot  require  passengers  to 
make  technical  examination  of  transfer 
slips.  Lawshe  v.  Tacoma  R.  &  P.  Co. 
(Wash.)  35() 

Cmrriern  of  trtigbt. 

10.  Although  a  railroad  company  enters 
into  a  joint  contract  with  another  company 
for  the  transportation  of  goods  to  a  point 
beyond  the  end  of  its  own  line,  it  is  compe- 
tent for  it  to  enter  into  an  express  contract 
with  the  shipper,  limiting  its  liability  to 
the  transportation  of  the  property  over  its 
own  line.  Union  State  Bank  v.  Fremont,  E. 
&.  M.  Valley  K.  Co.  (Neb.)  939 

11.  An  agent  employed  to  solicit  traffic 
for  a  foreign  railroad  company  having  no 
line  of  road  in  Nebraska  has  implied  au- 
thority to  bind  hia  principal  for  the  sate 
delivery  of  goods  at  a  point  beyond  its  own 
lines,  and  to  contract  over  what  road  beyond 
that  line  the  property  shall  be  trans- 
ported. Id. 

12.  A  carrier  which,  having  transported 


them,  knowing  facts  which  indicate  that 
they  have  been  damaged  in  transit,  must 
disclose  such  facta,  or  it  may  be  compelled 
to  return  the  money  collected,  in  case  the 
consignment  is  rejected  by  the  consignee. 
Hardy  v.  American  Exp.  Co.  (Mass.)       731 

13.  That  a  carrier  who  collected  the  bill 
for  goods  carried  C.  0.  D.,  before  delivering 
them,  with  knowledge  of  their  probable  in- 
jury in  transit,  has  delivered  the  fund  to 
the  consignor,  will  not  absolve  him  from  lia- 
bility to  return  the  amount  to  the  consignee, 
in  case  notice  of  refusal  to  receive  the  goods 
is  given  him  within  a  reasonable  time.    Id. 

14.  A  notice  by  a  consignee  of  goods  C. 
O.  D.,  wlio,  before  delivery  of  the  goods,  paid 
the  bill  to  the  carrier,  who  presented  It 
knowing  the  probable  injury  of  the  goods 
in  transit,  that  he  put  in  a  claim  for  the 
entire  shipment,  and  held  the  goods  sub- 
ject to  the  carrier's  inspection,  may  be  found 
t^  the  jury  to  be  a  sufficient  indication  of 
readiness  bo  rescind,  although  no  tender  of 
the  goods  was  actually  made  and  they  were 
of  some  value,  where  the  circumstances  in- 
dicate an  absolute  denial  of  liability,  and 
that  a  tender  would  have  been  of  no 
avail.  Id. 


Gorera 


meatal   ooBtrol)    fareai   trftas- 


Regulation  of  Charges  oa  a  Denial  of  Due 
Process  of  Law,  see  Cokutit  ution al 
Liw,  10. 
16.  Power  to  prescribe  the  compensation 
of  horse  car  companies  is  conferred  on  a 
municipality  by  charter  authority  to  regu- 
late   hackmen,    omnibus    drivers,    cabmen, 
"  and  all  others  pursuing  like  occupations, 
and  to  prescribe  their  compensation."    Chi- 
cago Union  Traction  Co.  v.  Chicago  (III.) 
631 
16.  Power  to  require  the  giving  of  trana- 
fer  ticket*  between  streetcar  lines  operated 
*>y  one  c<imp&<9  '*  included  in  charter  au- 
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Lhorily  "  (41  prescribe  tlie  compenMtion  "  of 
Euch  companies.  Id. 

17.  An  ordinaiKe  providing  tbat  th«  fare 
to  be  clmrged  hj  a  companj'  autborizsd  to 
consti'Uct  Htreet  railwaja  withio  certain  di- 
visions of  the  municipality  ehall  not  exce«d 
a  certain  rate  "  for  any  distance  "  does  not 
give  a  right  to  charge  a  full  fare  upon  erefy 
car,  but  entitles  the  pasaenger  to  travel  any 
distance  within  such  divisions  for  one  fare, 
although  in  bo  doing  it  ia  necessary  for  bim 
to  change  cars.  Id.. 

IR.  Any  doubt  as  to  the  right  of  a  street 
railway  company  to  fix  its  fares  within  a 
apcciSed  limit  will  be  resolved  aninst  such 
right.  Id. 

ID.  An  ordinance  regulating  the  rata  of 
fare  "  to  be  charged  "  t^  street  railway  com- 
panies, and  providing  for  transfers  between 
iinrs  which  do  "  now  or  shall  hereaftu- " 
join,  connect,  etc.,  ia  not  limited  to  roads  in 
existence  at  the  time  of  its  pasasge.      Id. 

NOTBB  Ai*D  Brois. 


employee;  expulsion;  intj  of  passenger  to 
pay  fat*  to  avoid  expulsion.  fiBl 

Who  is  a  passenger  i  employee  as.        107 
Wrongful  ejection  of  passenger;  effect  of 
mistake  in  smet-car   transfer;   concluslve- 
ness  of  ticket  as  between  conductor  and  pas- 
senger. 350 


limited  for  return  to  stop ;  liability  for  car- 
rying person  beyond  station  or  ejecting  him ; 
conclusiveness  ol  face  of  ticket;  binding  ef- 
fect of  ticket  agent's  statement.  742 

Injury  to  passenger  who  projects  body 
outside  of  car  by  contact  witK  object  near 
track;  liability  (or.  118 

Fall  of  passenger  from  ear  caused  by 
lurching  of  train ;  proximate  cause  of  death 
when  run  over  by  engine  of  other  company; 
presumption  of  negligence.  110 

Duty  of,  to  express  messenger;  injury  by 
tramps;  lack  of  knowledge  of  danger  on  the 
part  of  carrier's  employeea.  104 

Duty  aa.to  mail  and  mail  clerk;  llebility 
to  owner  of  lost  or  destroyed  mail ;  absence 
of  contract  or  privity;  liabilitr  where  com- 
pensation for  carriage   is  paid  by  another. 

Tea 

Condition  on  tidcet  exempting  carrier 
from  liability. 

Provision  against  liability  for  lose  caused 
by  fire;  validity  of,  in  case  of  foreign  rail- 
road passing  through  state.  44e 

Right  of,  to  limit  common-law  liability 
for  negligence.  676 

Duty  to  disclose  facts  as  to  condition  of 
goods  sent  C.  0.  D.;  right  of  consignee  to 
recover  money  paid  for  worthlefls  goods - 
failure  of  consignee  to  tender  goods.        731 

Connecting;  right  to  limit  liability  to 
transportation  over  lU  own  Un«.  "™ 

.-,»  L.  R.  A. 


that  sUtute  is  in  f<H^.     CUyton  v.  Hallett 
(Colo.)  401 

£.  A  devise  for  the  establiabment  of  s 
college  for  the  education  "of  as  many  poof 
white  male  orphans  bom  of  reputable  psr- 
ents  as  the  income  shall  be  adequate  tomain- 
tain"  is  not  void  for  indefimt«nes8,  when 
the  executors  of  the  will  are  given  author- 
ity to  "devise  and  promulgate  such  rules  and 
regulations  as  tbey  sball  deem  proper  (or 
the  government  of  tlie  institution."  Id. 

3.  The  appointmrait  of  trustees  for  a 
college  for  tne  education  of  orphans,  with 
power  to  control  and  supervise  the  college, 
carries  with  it,  by  necessary  implicatioD,  Um 
authority  to  designate  the  beneflciarice.    Id. 

4.  Charitable  usea  will  be  enforeed  io  ac- 
cordance with  the  principles  of  the  commcHi 
law,  in  the  afasenes  at  statutory  prohibition. 


Id. 


Notes  and  Buxra. 


Charities;  power  of  city  to  take  devise  for 
purposes  of;  what  constitutes;  adoption  of 
aUtuU  of  a   EUaabeth    as    to    oheliUble 

ises.  410 

Exemption  of,  from  taxation.  S47 


1.  By  the  ceriificatioD  of  a.  <^Mdc,  tba 
drawee  undertakes  abaolutely  to  pay  it  when 
presented  at  any  time  wit^n  ttrat  fixed  bj 
Iba  statute  of  limitations,  and  la  estopped  to 
deny  the  possession  of  funds.  Jadcson  Pa- 
per Mfg.  Co.  V.  Commercial  Nat.  B«i^ 
(111.)  BST 

2.  That  a  cheek  is  drawn  on  a  bank  in 
a  city  where  the  collection  of  such  paper  ii 
made  through  a  clearing  house,  and  the 
check  is  received  after  banking  hours,  doa 
not  r^eve  the  payee  of  the  necessity  of  pre- 
senting it  the  following  day.  Edminsten  v. 
UerpolBheimer   (Neb.)  934 

3.  A  check  must  be  presented  not  later 
than  the  day  following  its  rectipt,  in  oider 
to  hold  the  drawer  liable,  in  the  absence  of 
special  circumstances,  where  the  payee  le- 
ceives  it  in  the  place  in  which  the  bank  on 
which  it  is  drawn  is  located.  Id. 

4.  It  is  the  duty  ol  the  holder  of  a  dieek, 
if  he  receives  it  after  booking  hours,  to  pre- 
sent it  during  banking  hours  of  the  next 
day,  it  tfaa  ba^  it  located  in  the  ssnw 
town ;  if  not,  then  to  forward  tt  bf  mail  tha 
next  day.  H- 
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ClMcka;  eertiScaUon  of,  by  hank;  suit 
•g&inst  bank  by  holder  oi;  neceesity  of  prev- 
ia presentatioii  and  sulScient  funds  for  pay- 
ment. 658 

Meoeseity  of  prompt  prefleatntion ;  exten- 
don  of  time  by  sending  to  agent  or  through 
clenring  house;  Bpecial  circumstOinceB  to 
excuse  delay;  what  is  reasonable  time;  aa 
between  holder  and  drawer.  935 


Power  o!  Munidpali^  to  Prohibit  Con- 
duet  of  Bueineaa  on  That  Day,  aeo 
Municipal  ComotunovB,  S. 


O.O.D. 

Liability  vt    Ourier   (tor   Uoney    Ool- 
lecM,  aee  CuKixu,  12-14. 


COKIJBOES. 

Bitabliahment  of,  toe  Education  of  Or- 
pbaiM,  oee  CBAnrnES. 


OOMKON  UiW. 

Ncnsa  aud  Suva 
Adoption  of.  In  Tennessee. 


COXFUOT  or  I.AWS. 

1.  Although  in  Louisiana  a  nuwriage  will 
not  be  disaolTed  on  grounds  antedating  the 
«ttablishnient  of  the  marital  domidl  in  tlw 
■tate,  it  does  not  follow  that  ite  courts  will 
not    recognize     the     validitr    of   a    diTorce 

einted  upon  aucb  grounds  In  another  state, 
nton'a  Succession  (La.)  "" 

SO  L.  R.  A. 


2.  A  divorce  granted  in  a  foreign  state, 
which  recites  that  alt  the  {acta  necessajy  to 
thu  jurisdiction  oI  the  court  have  been  ea- 
Uiblisbed,  and  presents  upon  its  face  no  in- 
trinsic nullity,  can  only  be  attacked  on  proof 
of  extrinflic  facta  undermining  the  jurisdic- 
tion, and  will  therefore  serve  as  a  basis  for 
a  presumption  of  good  faith  with  respect  to 
a   subsequent   marriage.  Id. 

3.  A  judgment  of  divoroe  in  ffivor  of  a 
wife,  rendered  by  a  couxt  of  a  state  in  which 
she  has  acquired  a  separate  domicil,  and 
valid  where  rendered,  is  valid  in  other  ju- 
risdictions without  regard  to  the  place  of 
marriage,  the  offense,  or  the  dranicil  of  the 
husband.  Id. 

4.  Legitimation  of  a  bastard  by  the  laws 
of  his  parents'  d<Hnieil  through  their  mar- 
riage during  his  minority  fixes  his  status 
so  that  he  is  legitimate  everywhere.  Fowler 
V.  Fowler  (N.  C.)  317 

6.  A  wife  is  authorlMd  to  acquire  a  sep- 
amte  domicil,  where  the  conduct  of  the  hus- 
band Justiflea  ber  in  leaving  him  and  fur- 
nishes grounds  for  a  divorce;  and  the  taw 
of  the  domicil  so  acquired  will  determine 
her  marital  status.  Benton's  Bneoession 
(La.)  135 

6.  A  married  woman  sued  In  the  state  of 
ber  domicil  may  avail  herself  of  the  pro- 
tection of  Its  statute  allowing  her  to  plead 
oorerture  as  a  defense  to  her  contraeta,  when 
sued  there  on  a  note  delivered  and  payable 
in  anoUieT  state  where  such  defense  would 
not  be  recognized.  Elnt  Nat.  Bank  v.  Shaw 
(Tenn.)  4S8 

T.  A  note  is  a  contract  of  the  state  where 
it  ia  delivered  and  payable,  although  it  was 
signed  in  another  state  by  a  person  resident 
there.  Id. 

Ncnsa  Ain>  Bum. 

Conflict  of  laws;  as  to  capacity  of  mar- 
ried woman  to  oontract.  499 

As  to  validity  of  contract;  enforceabil- 
ity in  other  states  of  contract  valid  where 
made;  validity  of  foreign  judgment.         449 

On  the  subject  of  divorce: — (L)  Intro- 
duction ;  { II. )  what  law  determinea  right 
to  divoroe;  (III.)  jurisdiction  of  subject- 
matter;  (a)  domicil;  (1)  general  rule;  (2) 
when  neither  party  domiciled  or  permanent- 
ly residing  at  forum;  (3)  domicil  of  wife 
for  purpose  of  brinsing  suit;  (4)  domicil  or 
residence  of  defendant  as  condition  of  re- 
lieir  on  cross  bill;  (b)  place  of  marriage  and 
of  original  matrimonial  domicil;  {oj  place 
of  marital  offense;  (d)  time  of  marital  of- 
fense relatively  to  acquisition  of  domicil  at 
forum;  (IV.)  jurisdiction  of  the  person  or 
of  the  tm;  foreign  decrees  upon  constructive 
aervice;  (a)  In  general;  (b)  decrees  ren- 
dered upon  constructive  service:  (1)  wher> 
defendant  a  resident  of  state  where  ren- 
dcred:  (a)  in  general;  (b)  domicil  of  vitfp 
as  defendant;  (2)  when  defendant  a  nun- 
resident;  (a)  validity,  and  effect  on  stat 
us,  of  decree  in  state  where  Tendered;  {b) 
validity,  and  effect  on  stu.tiis,  of  decree  in 
other  states:  (1)  doctrine  that  decree  is  en- 
tilled  t«  recognition  sjod  determines  status 
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in  all  statea;  (2)  jurUdicUons  in  which 
foregoing  doctrine  is  denied,  or  not  clearly 
udopledi  (V.)  custody  of  children  when  in- 
teruationitl  elementa  involved;  (VI.)  effect 
upon  property  right*  of  divorce  involving 
internatioDiil  eleDtenta:  (a)  alimony:  (1) 
Bwud  of,  upon  constructive  service:  (a) 
against  resident;    (b)   against  nrairesident; 

(2)  enforcing  award  of,  in  another  state; 

(3)  effect  of  divorce  in  one  state  or  coun- 
try upon  right  of  action  for  alimony  in  an- 
other; (6)  dower:  (I)  when  divorce  ob- 
tained hy  buiband;  (2)  when  divorce  ob- 
tained by  wife;    (o)   other  property  rights; 

(VU.)  impeaching  decree  granted  in  other 
state:  [a]  on  jurisdictional  facts;  (b)  on 
the  merits;  fraud;  (VIII.)  suits  for  same 
eau«e  in  difTerent  jurisdiction!.  13E> 


COITBTITtrnOITAI.  ULW. 

Stipulations  Inserted  in  Contract  Pur- 
suant tA  Hequirements  of  Unconsti- 
tutional Statute;  Validity  of,  flee 
ConTKAcre,   1. 

Trial  hj  Jury,  Right  to,  see  Triai,  1. 

See  aleo  Ehihbkt  Douain  ;  Voters  ard 
Elkctionb. 

1.  A  constitutional  provision  prohibiting 
the  appropriation  of  private  property  for  a 
right  of  way  by  pri^Ue  corporations  until 
conipenMtion  has  been  made  or  ascertained 
and  paid  into  court  will,  if  necessary  to  avoid 
conflict  with  tJie  I4tb  Amendment  to  the 
Federal  Constitution,  be  held  to  be  equally 
applicable  to  all  other  persona.  Steinbart 
V.  Mendocino  County  Super.  Ct  (Cal.)     401 

2.  Reading  tbe  Bible,  offering  prayer,  and 
singing  bytnns  during  school   noun  in  the 
public  schools,  in  accordance  with  the  usai 
of  sectarian  churches,  is  an  infringemeDt 


State  ex  rel.  Freeman  v.  Scheve  (Neb.)  927 
3.  An  act  limiting  to  eight  hours  per 
day  the  worlc  of  laborers,  niechanics,  etc., 
employed  on  behalf  of  the  state  or  any  of 
the  political  subdivisions  thereof,  except  in 
certain  stipulated  cases;  and  leaui ring  that 
every  contract  for  public  work  shall  contain 
a  stipulation  tJiat  no  laborer,  workman,  or 
mechanic  shall  be  permitted  to  work  more 
than  eight  hours,  under  penalty  of  a  for- 
feiture by  tl.e  contractor  of  a  certain  sum 
for  each  day  any  person  shall  work  more 
than  such  time;  and  providii^  that  non- 
conipliance  with  tlie  terms  of  the  statute 
shall  be  deemed  a  misdemeanor,  punishablr 
by  flne  or  imprisonment  or  both, — is  on  un 
constitutional  abridgment  of  the  right  to 
contract,  and  an  invasion  of  the  right  of 
liberty  and  property.  Cleveland  v.  Clem- 
ents Bros.  Constr.  Co.  (Ohio)  776 
EqB«l  proteotlom  amd  prlTlIases. 

A.  A  rule  of  compensation  for  the  tak- 
ing of  private  property  for  public  use  by 


constitution  in  case  of  a  taking  by 
a  private  corporation  for  a  similar  purpoee, 
where  the  constitution  prohibits  discrimina- 
tion not  justified  by  intrinsic  difTerenees,  and 
requires  a  uniform  operation  of  general  laws. 
Beveridge  v.  Lewis   fCal.)  581 

6.  Requiring  street  ear  companies  to 
keep  the  surface  of  tbe  streets  between  their 
outer  rails  clean  does  not  illegally  diacriini- 
nate  against,  or  cast  the  public  burden  upoe, 
them,  where  their  tracks  tend  to  accumo- 

late  dirt,  and  make  tbe  crown  of  the  street  \ 

to  render  the  cleaning  of  tbe  street 
■e  difficult  than  it  otherwise  wonM 
he.  Chicago  v.  Chicago  Union  Itactiou  Co. 
(in.)  666 

0.  Confining  the  right  to  act  as  agent  for 
foreign  insurance  companies  to  residents  of 
the  ntate  is  not  an  unconstitutional  impair- 
ment of  the  privileges  and  immunities  of 
citizens  of  other  states,  since  corporationa 
are  not  within  the  protection  of  the  prori- 
aions  relating  thereto,  and  peraoua  seekiDg 
to  act  for  ihem  con  acquire  no  greater 
rights  than  the  oorporationfl  have.  Cook  t. 
Uowland   (Vt.)  338 

7.  A  statute  requiring  a  licenae  of  all 
who  announce  to  the  public  their  readiness 
to  heal,  cure,  or  relieve  those  auffering  from 
disease  is  not  void  on  the  gronnd  tluit  tke  . 
classiflcatitm  is  unjust  aiM  arUtnuy  be-  | 
cause  it  exempts  duly  licensed  physiciaiia  of 
other  etates  whose  practioe  aztenda  into  the 
state,  opticians,  and  nurses.  Parlu  t.  State 
(Ind.)                                                         IM 

ft.  Permitting  the  Ucenaiiw  of  osteopaths, 
while  excluding  mental  beMing,  is  not  an 
unlawful  discrimination  which  will  render 
the  statute  void.  Id. 

Dve  proeoss  of  Ikw. 

9.  A  purchaser  of  property  upon  which 
a  \og  lien  is  claimed  is  deprive!  of  his  prop- 
erty without  due  process  of  law  by  a  stat- 


ia  duly  filed,  proceedings  to  enforce  it  a 
begun  in  time,  and  the  property  has  beoi 
BO  changed  that  the  lien  cannot  be  enforced 
against   it.      Rogers-Ruger   Co.    v.    Mnrray 
(Wis.)  737 

10.  Only  when  rates  of  fare  are  ao  un- 
reasonable as  to  make  tbe  enforcement  of 
the  law  establishing  them  equivalent  to  tak- 
ing proper^  without  compensation,  will  tbe 


corporation  be  held  to  hare  been  deprived  of 

Jiroperty  without  due  process  of  law,  or 
ed    the   equal    protection   of   the    laws. 


11.  The  disclosure  by  physicians  of  knovt- 
edge  obtained  aa  to  the  condition,  with  ref- 
erence to  venereal  disease,  of  a  prisoner 
whom  they  examined  against  his  will  upon 
his  trial  for  rape,  is  prohibited  by  a  consti- 
tutional provision  that  no  person  shall  be 
deprived  of  life,  liberty,  or  proper^  *th- 
out  due  process  of  law,  and  securing  peraons 
against  unrcasonaUe  Marehes.  State  v. 
Height  (Iowa) 
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houTB  a  dB7  does  not  unconatitutionaJIj  de- 
priTe  them  of  life,  liberty,  or  property. 
State  V.  BucliaDan  (Wash.)  342 

13.  Ite(;uirii]K  ft  magnetic  haaler  to  pro- 
cure a,  license  oefore  engaging  in  the  heal- 
ing art  does  not  deprive  him  of  hie  liberty 
or  property  without  due  process  of  law,  or 
deoT  him  the  equal  protection  of  the  laws. 
Parks  V.  SUte    {lad.)  190 

14.  An  act  providing  for  service  of  sum- 
monB  in  a  perBonal  action  against  a  natural 
person  who  ia  a  citizen  of  another  state,  but 
carries  on  busiuesa  in  this  state,  on  his 
agent  in  charge  of  the  tnisinesH,  without  a 

neizure  of  his  properly  br  " '  '■'■- 

court,  ia  unconstitutional 

(Minn.)  '■>(> 

l>«Uoe  power. 

16.  A  limitation  of  the  hours  of  labor  on 
public  work  is  not  a  valid  exercise  of  the 
police  power,  it  not  appearing  that  the  serv- 
ices and  labor  to  be  performed  are  unlawful 
or  against  public  policy,  or  that  they  are 
ol  such  character  that  auch  limitation  and 
rentriction  as  to  the  number  of  hours  of 
labor  that  should  constitute  a  day's  work 
are  necessary  to  the  pnblie  welfare.  Clevs- 
lond  V.  Qements  Bros.  Conatr.  Co.  (Ohio) 
770 
KoTEa  Ain>  BRixra, 


Heading  of  Bible  in  school  as  "  sectarian 
instruction;"  infringement  of  right  to  re- 
ligioua  freedom;  enforced  contributions  to 
propagation  of  religious  views;  use  of  school 
building  for  religious  purposes.  928 

Statute  permitting  damming  back  of  water 
(Or  generation  of  electridiy;  aa  a  taking  of 
private  property.  817 

Service  of  eummons  in  personal  action 
asninat  nonreaideiit  on  agent;  constitntlon- 
lUity  of  statute  authorizing.  735 

Confining  right  to  act  as  agent  of  foreign 
company  to  residents  of  state;  aa  abridg- 
ment of  privileges  and  immunities;  neces- 
si^  of  reasonableness  of  police  regulations. 
338 

Constitutionality  of  burdens  imposed  on 

proper^  for  benefit  of  public  health  and 

oonvenienca;   validity  of  police  regulations. 

6fl6 

Legislative  regulation  of  rates;  impair- 
ment of  obligation  of  contract.  S39 

Statute  limiting  hours  of  l&bor  on  public 
work;  aa  impairment  of  obligation  of  con- 
tract. 777 

Constitutionality  of  statute  requiring  li- 
cense from  all  who  advertise  to  cure,  or  re- 
lieve eutfering  from,  disease;  fundamental 
right  to  follow  industrial  pursuit;  to  con- 
tract and  dispose  of  labor;  property  in  pro- 
fession; due  process  of  law;  exemption  of 
nurses  as  special  privilege;  class  legislation. 
100 
69  L.  R.  A. 


limitation  of  hours  of  work;  as  class 
l^islation;  aa  exercise  of  police  power.    343 

Constitutionality  of  law  making  it  a  crime 
to  work  on  holiday.  SOS 

Validity  of  atatut«  compelling  education 
of  children.  435 

Deprivation  of  property  without  due  proc- 
ess of  law ;  requiring  one  person  to  pay  the 
debt  of  another.  740 

Statute  giving  possession  of  land  sought 
to  be  condemned  to  applicant  pending  pro- 
ceedings;  conHtitutionality  of.  404 

Necessity  of  uniformity  in  statutes  de- 
nial of  equal  protection  of  the  law  by  dis- 
crimination in  statute.  SSZ 

OONTAOIOUS   DUEASEB. 

N^ligent  Spreadingof  Disease,  see  NeO' 

TJOEHCE,    3;    PSOXIVATI    C^CBI,    6. 

O  OXTRAOTS. 

Joinder   of   Causes  of   Action    to    Set 
Aside  Both  Deed  and  Will,  see  Ao- 
rtoif  OB  Surr,  3. 
Validity   of  Contract   Erempting  Mas- 
ter from  Utility  for  Negligence, 
see  Mabt^  ahd  Sebtakt,  1. 
By  Municipality,  se«  Mcrigifai.  Cobpo- 

See  slao  Saijb. 

1.  Where  a  statute  pttremptorily  requiree 
certain  stipulations  or  aereements  to  be  in- 
serted in  a  contract,  aoa  tbe  same  are,  by 
force  of  such  statute  Mid  because  of  its  pro- 
visions, inserted  by  the  contracting  parties 
in  their  contract,  the  obligatory  and  bind- 
ing force  of  such  stipulations  and  agreements 
so  inserted  depMids  upon  the  validity  of  tbe 
statute  requinn^  their  insertion;  and  where 
such  statute  is  itself  nnoonatitutional,  auch 
stipulations  and  agreements,  although  in- 
corporated in  the  contract,  ais  in  law  with- 
out any  obligatory  or  binding  force  upon 
the  parties  to  said  contract.  Cleveland  v. 
OemenU  Bros.  Constr.  Co.  (Ohio)  775 

2.  A  contract  by  the  publisher  of  a  news- 
paper to  use  it  in  influencing  the  choioe  of 
delegates  and  the  action  of  a  convention  in 
favor  of  a  certain  candidate'  for  public  of- 
fice is  void  as  contrary  to  public  policy.  Liv- 
ingston v.  Page  (VL)  338 

3.  A  contract  by  a  father  releasing  the 
employer  of  bis  minor  son  from  all  liability 
for  damages  for  "injuries"  which  the  son 
may  sustain  in  the  employer's  surviee  will 
defeat  a  recovery  by  the  father  for  the  loss 
of  the  value  of  the  son's  services  during  "-li- 
nority.  although  the  loss  ia  caused  by  'V 
homicide  of  the  son,  since  the  word  "'n- 
juries"  will  be  construed  to  apply  to  any  and 
all  kinds  of  bodily  harm,  whether  resulting 
in  disability  or  in  death.  New  v.  Southern 
R.  Co.   (Ga.)  116 

See  also  M&stxs  Akd  Ssbvakt,  1. 

Notes  aud  BsiErs. 

Contract,  legislative  limitation  of  right  of. 

343 

What  law  governs;  strict  Cfmstruction  of 


0,  Google 
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;  iiit«rpreUtioB  of.  lOT 

(H  aftle;  effect  of  countennand  of  order. 
122 

To  relieve  nulroad  eotnpuvr  from  lUfail- 
Itf  to  miiiiM'  emplOTee;  Taliditj  of;  itrict 
eoiutruetiOD  of;  eSects  of  failOTQ  to  read 
nben  signing,  on  binding  effect  of.  US 

For  public  work;  reading  statute  into 
«ontrart  for.  777 

Statute  of  frauds;  effect  of  part  perform- 
ance ralidating  ooatract  void  under  statute 
of  frauds;  wuver  of  statute;  refusal  of 
e^uit)'  to  permit  statute  to  be  invoked  in 
aid  of  fraud;  in  cmuideration  of  marriage; 
specific  performance  of;  IrreToeabilit;  of 
will  made  in  pursuanoe  of.  307 

What  evldt^Eice  is  permisaible  to  ibow,  to 
inflnenee  choice  of  candidate  for  public  of- 


floe. 


336 


Aetlon  for  Diligence  in  regard  to,  as  ac- 
tion on  oontraet;  waiver  of  benefit  of.       675 
Gamishnwnt  of  damages  for  breach  of.  360 
Right  of  third  person  to  enforce.  79B 

Charter  of  street  railway  as;  impairmrait 
«f,  t^  subsequent  regulation  of  rates.    """ 

«OMTEBSIOII. 


COBPORATIOm. 

Insolvenej  of  Building  and  Loan  Asso- 
ciation, see  Buiu)[xo  asd  Loar 
Absociatiokb. 

Agmts  for  Foreign  CompanisB;  Exclu- 
sion of  Nonresidents  as  an  Impair- 
ment of  nieir  Pririlegea  and  Im- 
munities, see  OonsuT  ltiioh  ai. 
Law,  e. 

Bsrvioe  of  BumnxMis  on  Agent  of  For- 
eign  Corporation,    see    WuT    — 

Directm  of  an  IiBolTent  mannfiwtur- 
iug  oorporatioD  me-j  apply  it*  assets  to  their 
own  unsecured  claims  aninat  It,  and  to  its 
obligations  upon  which  thej^  are  individuallf 
liable,  although  the  result  is  to  deprive  per- 
sons who  have  contnicted  with  it  of  any 
reme^  for  breach  of  its  contracts.  Nap^ 
nee  CanninK  Co-  v.  Reld,  Hurdodc  ft  Co. 
Ilnd.) 

Noixs  Aim  BRnn. 


against* 

Corporations;    foi«!gn;   right  of  state  to 
impose  eooditloiiB  on,  or  to  azelude  from 


COUMTUIB. 


Nona  Aim  Bbidv. 


C  OUSTS. 

Right  to  Briagin  Parties  Whose  Tras- 
enoe  will  Defeat  Jiuifldiction,  ms 
AcTioH  OR  Surr,  6. 

Estoppel  to  Deny  Jurisdictioa  of,  on  Ap- 
peal, see  Affbal  ajid  Ebbor,  S. 

See  also  Hemotal  or  Caubbb. 
1.  A  state  cannot,  bj  its  legialatute,  con- 
fer a  BubBtaotia]  right  or  remedy  ia  the  way 
of  a  suit  inter  porta,  upon  its  own  citizeoi, 
that  will  not  be  arailable  to  the  citizens  of 
theotherstate»;nor  can  it,  ly  any  device,  re- 
strict such  right  or  remedy  thus  made  avail- 
able, to  enforcement  in  its  own  courts,  the 
conditiMia  of  citizenship  being  such  that 
they  would  otherwise  bs  mforceable  in  the 
Federal  courts.  Williams  v.  Crabb  (C.  C. 
App.  7Ui  C.)  42* 

E.  A  eourt  may  prevent  the  use,  during 
court  bouis,  of  a  pavement  newly  liid  ii 
the  adjoining  street,  in  such  a  way  that  the 
noise  of  the  traffic  tho^on  interrupts  Uw 
busineBB  of  the  oonrt,  both  under  ita  eom- 
mon-law  powers,  and  under  a  statute  giring 
it  power  to  preserve  order  bo  near  to  It  u 
ia  necessary  to  prevent  interruption,  dis- 
turbance, or  hindrance  to  its  proceedmgL 
Ea  parte  Birmingham    (Ala.)  Sii 

3.  Whether  or  not  the  amount  In  dinnitc 
in  a  suit  by  a  taxpayer  to  enjoin  a  dty  fraai 
issuine  bonds  because  it  is  already  fudeMed 
beyond  ite  limit  Is  sufBcient  to  g{*a  juris- 
diction to  a  Federal  eomrt  ia  detmnined  I7 
the  amount  of  bonds  eontonplatad.  Ottom- 
wa  V.  City  Water  Supply  Co.  (C  C  App. 
8th  0.)  tat 

4.  The  extension  t^  a  state  of  equity  jo- 
risdiction  to  sulta  to  aet  arid*  probated 
wills  will  permit  tbe  mabrtsoanaa  of  soeh 
suits  in  Federal  eonita  sitting  In  audi  stats, 
which  acquire  jurisdiction  tAimudi  diveiss 
dtizenship  of  the  paitiea.  Wullama  v. 
Crabb  (C.  0.  App.  7lh  0.)  425 

5.  A  court  of  eqait7  sitting  In  one  stab 
has  jurisdicUon  of  a  suit  I7  one  of  its  dti- 
sens  holding  a  mortgage  on  profiertr  in  Br- 
other state,  to  enjoin  aiwtfaer  eiticen  from 
remoTing  from  the  properliy  aUeged  flxtnrts 
which  he  had  fumislwd  nnoer  a  eondititHMl 
contract, — at  toast  when  Um  ttonrerident 
mortgagor  voluntarily  comes  In  and  submits 
to  the  jurisdiction.  SohmatU  T.  Toric  Ufi. 
Co.  (Pa.)  »< 

e.  The  question  wheUier  or  not  the  b- 
suanoe  and  sale  of  bonds  by  a  munieipality 
to  procure  a  water  supply  will  create  an  in- 
debtedness must  be  solved  by  the  law  appli- 
cable to  cotttraots  in  general,  and  to  n^oti- 
able  bonds  in  particular,  upon  whieh  the 
Federal  oourts  are  not  bound  by  state  deei- 
aions.  Ottumwa  v.  City  Water  Supply  Cb. 
(0.  C.  App.  8th  C.)  e« 

Nona  Ann  BKDcn. 

Courts;  power  of,  to  prennt  or  abate 
hindrance  of  proceedings.  STS 

Federal  Jurisdiction  of;  of  suit  In  eqmtr 
to  set  aside  probated  will;  wher«  atate  atat- 
uto  has  extended  aqni^  JvriadietioB  of  sua 


::.,Goot,>le 
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4£5 

Juriadiction  derived  from  prerogktiTe  of 
Crown  B8  parvtu  patria.  410 

Constructioa  of  foreign  rtktutei;  binding 
«ITect  of  deeiaioiiB  of  courts  of  ctaU  of  en- 
actment. 910 

Btare  deoitia.  729 


1  Uied  in 
i  Seabch. 
A  conviction  of  a  battAry  ban  a  huI>- 
■equcnt  proeecution  for  the  same  acta  aa  an 
Kcaanlt  with  a  deadly  weapon  with  intent 
to  murder,  wbere  the  statute  permit*  a  oon- 
victfon  of  an^  lower  offense  OBCcsaarilf  iu' 
eluded  in  «  higher  one  with  which  a  defend- 
aat  ia  chsTged.    People  v.  McDanielB  (Gal.) 

Notes  akd  Bbiefs. 
Criminal  Uw;  compelling  prisoner  to  give 
eridence  against  himself;  admissibility  of 
confeaaton;  of  evidence  of  physicians  exam- 
ining prisoner  against  his  will;  of  other 
acts  of  sexual  intercourse,  in  prosecution 
for  rape;  of  intercourse  with  other  persons 
than  defendant.  43S 

What  constitutes  attempt.  SOS 

Former  jeopardy;  burden  of  proof  aa  to; 
eonvicUon  of  hattery  to  Imr  proeecution  for 
aaaault.  079 


Discrimination  by  Statute  between  Indi- 
viduals and  Corporations  in  Fixing 
Meamre  cl  Damages,  see  Consti- 
nrriosAL  Law,  4, 

Procuring  Execution  of  Deed  under 
Duress,  see  Dubess. 

Allowance  in  Equity,  see  Vendob  akd 

PUBCUASEB,    2. 

1.  An  obstruction  in  the  bed  of  a  river, 
oaused  by  the  bulging  out  of  a  stratum  of 
plastic  clay,  due  to  preeeure  of  a  railroad 
embankment  near  the  riverside,  although 
the  result  was  entirely  unforeseen,  is  the  im- 
mediate and  direct  result  of  tlie  construction 
of  the  embankment,  for  which  the  railroad 
is  liable,  and  not  a  merely  indirect,  remote, 
or  consequential  result.  Northern  P.  B-  Co. 
Y.  United  States  (C.  C.  App.  8th  C.}        80 

2.  One  cannot  escape  liability  for  an^ 
part  of  the  loss  caused  by  injuries  negli- 
gently inflicted  by  him  on  another,  for  the 
reason  that,  because  of  the  condition  of  the 
injured  person,  produced  by  his  volunlu.y 
uae  of  ■ilcohol,  the  abode  of  tha  injury 
brought  on  delirium  tremens,  which  retarded 
SO  U  R.  A. 


his  recovery.     Maguire  v.  Sheehan  <0.  0. 

App.  1st  C.)  408 

S.  General  benefit  to  land  not  taken  can- 


constitutional  provision  requiring  compen- 
sation to  be  made  in  money  and  in  advanoe. 
Beveridge   v.   Lewis    (Cal.)  S81 

4.  The  deduction  of  benefits  from  dam- 
ages in  case  of  the  exercise  of  the  power  of 
eminent  domain  hj  an  indivfduU  la  not  im- 
pliedly airthoriied  by  a  constitutional  pro- 
vision expressly  forbidding  such  deduction 
in  case  of  an  attempt  to  exercise  the  power 
by  a  private  corporation.  Id. 

See  also  Eiii^rxifT  Doiun,  8. 

5.  A  grandmother  may  recover  damagea 
for  mental  anguish  for  failure  promptly  to 
deliver  to  her  a  telegram  announcing  the 
serious  illness  of  her  grandchild.  Western 
U.  Teleg.  Co.  v.  Crocker  (Ala.V  3B8 

6.  A  railroad  company  is  liable  in  dam- 
agea for  Injury  to  the  feelings  and  sensibili- 
ties of  a  passenger,  caused  by  his  wrongful 
expulsion  from  one  of  its  cars,  though  be 
may  not  have  received  any  physical  injury 
thereby.  Mabty  v.  Citj  Elactrie  R.  Co. 
(Ga.)  6M) 

7.  The  measure  of  damages  for  injuring 
a  bnilding  by  the  use  of  explosives  near  it 
is  the  cost  of  restoring  It  to  its  former  con- 
dition.   FItisliiions  ft  G.  Co.  ▼.  Braun  (III.) 

421 
B.  In  aa  action  by  an  infant  In  the  care 
and  custody  of  its  father,  for  personal  In- 
juries, his  lessened  earning  capacity  can- 
not he  considered  as  an  element  of  damages, 
unless  alter  the  period  from  which  he  would 
he  entitled  to  his  earnings.  Chicago^  B.  ft 
Q.  R.  Co.  ▼.  Erayenbuhl  (Neb.)  020 

Notes  and  Bbieib. 

Damages;  for  injary  to  feelings  or  mental 
BUlTering.  479 

For  mental  sufTering  tiiy  failure  to  deliver 
telegram.  398 

Measure  of,  in  case  of  injury  to  property 
by  vibration  of  esrth  caused  by  blasting.  48S 

Heanire  of,  for  breach  of  contract  of  sale 
where  order  is  countermanded.  122 

Measure  for  false  representations  on  sale. 
766 


For  tort;  garnishment  of. 
Remoteness  of. 
When  B 


3S6 


DAUB. 

Flowing  of  I^nd  by  Ueans  of,  for  Uan- 
ufacturing  Purposes,  see  BiairailT 

DOMAIK,  4. 

Injunction    against  Building,  see  Iir- 

JTJNCTION,  6. 

Notes  and  Bsixra. 
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Death— DuBKfiS. 


DEATH. 

Sufflcienc;  of  Evidenoe  U>  Show,  see  Br- 
UIINCE,  17. 

1.  A  father  who,  after  »  ilrorea  decrM 
gr&atinff  him  the  custody  of  hia  child,  re- 
turns  tbe  child  to  the  mother  sad  disap- 
pears, brings  her  within  »  statute  pennitting 
a  mother  to  mtdntaia  suit  for  the  negligent 
killing  of  her  child  in  oaae.  the  father liae 
deserted  his  family.  CUric  t.  NorUwrn  F. 
R.  Co.  (Wash.)  608 

2.  A  judgment  recovered  by  an  adminU- 
tratOT  under  the  provisiomi  of  Neb.  Comp. 
Stat.  cbap.  21,  j  2,  ffiving  a  right  of  action 
for  wrongful  death,  is  for  the  exclusive  ben- 
efit of  the  widow  and  the  next  of  kin  of 
the  deceased  person;  and  the  fact  Uiat  the 
administrator,  in  his  petition  for  damages, 
fails  to  name  all  the  teval  beneficiariee  pro- 
vided for  in  thia  act,  wiU  not  bar  any  legal 
distributee  not  named  in  his  petition  from 
receiving  his  distributive  share  of  the  Judg- 
ment recovered.  Oyster  t.  Burlington  Re- 
lief Dept.  <Neb.)  201 


Joinder  of  Causes  d  Aotlon  to  Set  Aside 
Both   Deed   and   Will,   aee   Aonoii 

OB  SniT,  3. 
Absolute  in  Form  as  Constituting  Mort- 

gage,  see  MoBTQAOb 
Estoppel  by  Deed  as  to  After-Acquired 

Title,  see  Estoppkl,  1-3. 
Ilxecuted  under  Duress,  see  Dttbxsb. 

1.  A  deed  of  an  nndivided  interost  in  land 
will  not  be  nndered  ineffectual  by  die  fact 
that  the  grantee  bad,  sbortly  before,  pur- 
ported to  convey  the  same  interest  in  the 
same  land  to  the  grantor  tit  a  time  when  the 
tea  was  in  the  latter,  on  the  theory  that  the 
intent  was  merely  to  offset  the  effect  of  the 
former  conveyance.  Johnson  v.  Johnson 
(Mo.)  748 

2.  What  will  pass  by  certain  descriptive 
words  in  a  grant  will  be  excepted  by  the 
game  deecriptive  words  in  an  exception. 
Mitchell  v.  D'Olier  (N.  J.  Err.  ft  App.)    9ia 

3.  Incorporeal  rights  held  an  appurtenant 
to  land  will  pass  upon  a  conveyance  of  tbe 
dominant  tenement,  although  not  mentitmed 
in  the  deed  of  conveyance.  Id. 


Transfer,  by  quitclaim  deed,  of  grantor's 
interest  in  covenant  of  seisin  and  warranty 
in  title  deed;  passing  after-acquired  title 
of  grantor;  effect  of  notice  or  knowledge  to 
overcome  written  stipulations  in;  presump- 
tion of  delivery  from  recording  of.  760 


DEI.IRITnc  TBEHEM8. 

Damages  when  Caused  t^  Negligent  In- 
jury   of   Intoxicated    Person,    oee 
Dauaoes,  Z. 
39  U  JX.  A. 


DEBCEMT  AMD  DUTBIBimOH. 

Distribution  of  Proceeds  of  JudgmoitiB 
Action  for  Wrongful  Defttii,  m* 
DXATH,   2. 

DiBoovEBT  AMU  nrsPEOnoH. 

CtMnpuIsory  Physical  Examiiution  of 
Accused  for  Use  on  Trial,  aa  De- 
nial of  Due  Prooess  of  Iaw,  see 
CoHBTiTunosAi;  Law,  II. 

DimxiSAI.. 

Of  Action  M  Extending  Time  fat 
Bringing  Atrtion,  see  LnoTAHOii  or 

AOTIOMS. 


DOWER, 

Estoppel  of  Widow  to  Claim,  hj  A» 
quiescence  to  Forged  CcMtnyaBei^ 
■ee  £sTOFPBL,  4. 

DRAIHS  AHD  SEWEB8. 

Notes  ard  Buva. 


Effect  of  limitation  of  municipal  iodebt- 
ednesa  upon  establishment  of  aewer  ^stem. 


DUBE8I. 

Instructions  to  Juiy  Defining  I>areei, 
•ee  Tbiai.,  8. 

One  who  conveved  real  estate  to  a 
hunk  by  warranty  deed  absolute  in  form,  but 
intended  to  secure  an  indebtedness,  may  re- 
DOTer  a  sum  in  excess  of  the  amount  justly 
due,  paid  to  obtain  a  reconveyanoe,  where 
the  bank  assumed  to  be  tbe  owner  of  the 
pioperty  and  denied  tbe  debtor  any  right  or 
interest  therein,  and  had  begun  a  proceeding 
to  dispoBsesB  him,  which  it  Uireatened  to  ap- 
peal, if  the  judgment  of  the  trial  oourt  was 
unfavorable,  to  the  court  of  lost  resort, 
where  it  would  probably  remain  undisposed 
of  for  years,  and,  when  the  debtor,  in  great 


Id,  when  the  debtor,  i^ 
financial  distress  and  with  no  means  of  meet- 
ing his  indebtedness,  save  by  a  sale  of  the 
property,  procured  a  purchaser  at  an  ad- 
van  tageous  price,  refused  to  consent  to  the 
sale  or  reconvey  without  the  payment  of 
such  sum, — since  under  the  circumstances 
the  payment  of  such  excess  was  made  under 
duress  and  compulsion;  and  the  fact  that 
at  the  time  of  such  payment  the  parties  Al- 
tered into  a  written  agreement  in  the  na- 
ture of  a  compromise,  wliich  was  acquiesced 
in  by  the  debtor  in  order  to  gain  contnd  of 
his  property  and  extricate  himself  from  his 
ttnancial  difficultiee,  does  not  affect  his 
right  to  recover  the  excess,  as  the  agreement 
was  vitiated  by  duress  for  the  same  reason 
and  to  the  same  extent  as  the  overpayment. 
First  Nat,  Bonk  v.  Sargent  (Neb.}  296 

Notes  aud  Bbbtb. 
Duress;  what  constitutes. 


:,,Goot^lc 


OXMAMraE— Emimkt  Dumais.  M0 

DTK  AMITE.  is  procured  is  not  id  chaige  of  m  public  ux 

Judicial  NoUee  as  to  Its  Dai^rou*  Ha-    so  as  to  be  entitled  to  exercise  the  right  of 

ture,  see  Evidbnox,  1.  emiueiit  domain.    Beveridge  v.  Lewis  (Cal.) 


'BABJTnra  oafacitt. 


A  deed  mode  hj  the  owner  of  a  tract 
of  Und,  upon  a  portion  of  which  was  located 
a  fresh-water  lake,  by  which  he  conveyed  a 
portion  ot  the  upland  adjoining  the  lake  "to- 
gether with"  the  right  to  traverse  the  lake 
in  boats  for  plea&ure  and  to  take  flsh  utd 
ice  therefrom  for  domestic  use,  sjid  not  for 
profit,  to  be  exercised  by  the  grantee,  ber 
beirs  and  assigns,  grants  those  riEhta  and 
privileges  as  appurtenant  to  the  upluid,  and 
not  in  gross.  Mitchell  v.  D'Olier  (N.  J. 
Err.  ft  Ipp.)  S49 

NoTBfl  AKD  Bum. 
EaMnient;  rigbt  to  talu  flsh  as;  Msential 
qualities  of;  as  cbai^  upon  property;  e&eet 
of   foreclosure  of   servient   tenement  upon. 
960 
EDVOATIOH. 

Compulsory  Education  I«w  as  Infring- 
ing FarentiQ  Rights,  see  iHTAHra. 


KIOHT-HOim  I.AW. 

Constitutionality    of,     "•    Oohbtitu- 
TiONU.  La,w,  8. 


Of  Passengers,  see  Cab 


The  holder  of  state  grants  iriileh  be 
«laiim  cover  Ibe  bed  of  a  IbIlo  must  show 
with  accuracy  the  particular  land  be  olaims 
twfiMv  he  can  recover  in  ejectment,  Webster 
*.  Harris  (Tenn.)  324 

NOTBB  AND  BBIEra. 

BJectment;  t?  party  ousted  from  posses- 

^n  of  land  by  one  having  no  title  thereto  j 

where  title  outstanding  in  third  person.   Bfi7 


See  Vkmdos  i 


ZIXCtTBICITT. 

Generation  of,  aa  Oonstitnting  a  Pub- 
llo  Use.  see  Ehuikht  Domais,  B. 


Deduction  of  BeneBts  In  Aasesstng  Dam- 
ages, aee  Dahaoks,  3,  4. 
Ueasure   of   Damages;    Discrimination 
In  Statute  between  Individuals  and 
Corporations,  see  Cohstitutiokal 
Law,  4. 
1.  One  seeking  a  right  of  wi^  for  •  rail- 
way which  be  Intends  to  sell  «■  soon  as  it 
M  L.  B.  A. 


2.  The  g^eration  ot  electricity  by  water 
power  for  tiie  operation  ot  a  railroad  is  not 
a  public  use  for  which  property  may  be 
taken  by  eminent  domain,  where  there  is 
nothing  which  binds  tlie  petitioner  to  serve 
the  railroad,  or  to  give  equal  advantsgea  to 
all.     Avery  v.  Vermont  Electric  Co.    (Vt.) 

817 

3.  A  railroad  company  may,  under  leg- 
islative authority,  close  the  entrance  to  a 
navigable  cove  without  making  compensa- 
tion to  the  owners  of  property  on  the  cove, 
the  value  of  which  is  thereby  diminished, 
under  a  Constitution  requiring  compensation 
to  be  made  only  for  property  taken  for  pub- 
lic use.  Prost  t  Washington  County  R. 
Co.   (Me.)  SB 

i.  The  flowing  of  land  by  a  dam  for 
manufacturing  purposes  is  a  taking  within 
the  meaning  of  the  constitutional  provision 
regulating  tbe  taking  of  land  by  right  of 
eminent  domain.  Avery  v.  Vermont  Electric 
Co.  (VL)  817 

5.  Tbe  right  of  a  riparian  owner  to  use 
a  navigable  stream  for  floating  logs  U  not 
derived  from  the  stste,  and  he  cannot  be  de- 
I>rived  of  such  right  without  just  compensa- 
tion in  some  form.  Button  r.  Webb 
(N.  C.)  33 

6.  Possession  of  laud  sought'  to  be  con- 
demned pending  tha  proceedings  cannot  be 
given  by  the  ic^slature  to  the  applicant 
upon  payment  into  oourt  ot  sufficient  money 
to  compensate  the  landowner  in  case  the 
land  is  Anally  taken,  or  for  damages  in  case, 
tor  any  reason,  it  is  not  token,  under  a 
Constitution  providing  that  Jirivate  property 
shall  not  be  taken  or  damaged  for  public 
use  without  juat  compensation  having  been 
first  made  to  or  paid  into  court  for  the 
owner.  Bteinhart  t.  Mendocino  County 
Super.  Ct.  (Cal.)  404 

7.  The  jury  may  be  permitted,  in  weigh- 
ing the  evidence  in  an  eminent  domain  pro- 
ceeding, to  esercise  their  individual  judg- 
ment as  to  values  upon  subjects  within  their 
knowledge  which  they  have  acquired  through 
experience  and  observation.  Beveridge  v. 
Lewis   (Cal.)  SSI 

B.  A  business  is  not  proper^  within  the 
meaning  of  a  statute  providing  a  jury  trial 
to  determine  the  damage  in  case  of  injury 
to  "  property  "  by  the  exercise  ot  the  right 
of    eminent    domain.      Sawyer    v.     Com. 


m.) 


Constitutionality  of  statute  giving  posses- 
sion of  land  sought  to  be  condemns  to  ap- 
plicant pending  proceedings;  necessity  that 
payment  precede  or  accompany  taking;  right 
to  have  amount  fixed  by  jury  prior  to  tak- 
ing; what  constitutes  a  "  taking."  404 

Generation  ot  electrici^  for  railroad  by 
water  power  as  public  use;  presumption  in 
favor  of  public  character  of  use  when  au- 


Bquu.  Fbotkctioh— lilTiDBNCi. 


lie  good  ii  necessary,'  effect  of  element  of 
private  gain.  817 

Discrimination  against  railroads  as  to; 
setting  off  b«iieflta  against  damages;  right 
of  natural  persona  to  txeiciae.  S82 


EQUITY. 

Jurisdiction  to  Set  Aside  Will,  see  Ao- 

TtON  OB  Sdit,  3;  COUSTS,  4. 
1.  A  court  of  equity  has  no  jurisdiction 
to  settle  the  title  and  boundary  of  lands  be- 
tween adverse  cUimants,  when  the  plaintiff 
has  no  equity  against  the  party  claiming 
adversely  to  him.    Freer  t.  Davis  (W.  Va,) 


is  not  the  subject  of  equitable  cognisance, 
although  the  manufacturer  has  no  remedy  at 
law  because  of  inability  to  prove  special 
damage.  Marlin  Fireamu  Co.  v.  Shields 
(N.  Y.)  310 

3.  Equity  has  jurindiction  of  a  hill-  by 
one  wlio  by  actual  fraud  has  been  induwd  to 
take  a  warranty  deed  for  a  la-act  of  land 
containing  oaly  about  thrM  fourths  of  tlw 
quantity  it  waa  represented  to  contaii^  and 
pve  back  a  trust  deed  to  secure  a  part  of 
Ute  purchase  money,  to  cancel  the  trust  deed, 
and  adjust  the  compensation  for  the  deficit. 
UcOhee  v.  Bell  (Mo.)  761 


Jnrisdiction  of,  ov«r  bllla  ta  qnlat  title 
and  remove  douds.  426 

Power  of,  to  create  equities  OMitmy  to 
law ;  jurisdiction  of,  based  on  "general 
trend  of  public  opinion."  310 

Jurisdiction  of,  to  award  damages  for  de- 
ceit; original  jurisdiction  in  nwtt«n  of 
fraud;  right  to  retain  jurisdiction  until  omu- 
plete  justice  has  been  done.  766 


Aa  Fro^rty  Faaiing  under  Husband's 
Assignment  for  Benefit  of  Crsdit- 
on,  see  InaoLTCflor. 


To  Baise  Qnestian  on  A^Mal,  see  Av- 

PEU.  AND  Ebrob,  S. 
To  Question  Validt^  of  Divore«^   ace 

HuBBAKD  Ain>  Wax,  2. 
1.  Covenants  of  seisin  and  warranty  In 
a  conveyance  of  an  undivided  part  of  a  cer- 
tain tract  of  land  will  not  fail  to  carry  to 
the  grantee  such  interest,  when  subsequently 
acquired  by  tbe  grantor,  bv  tbe  insertion  in 
the  deed  of  the  further  descriptive  words, 
"bung  the  interest  I  hold  as  heir,"  and  that 
59  L.  R.  A. 


"acquired  by  purchase"  from  other  bein  of 

a,  certain  person  deceased,  such  words  being 

mere  surplusage.  Johnson  v.  Johnson  (Mo.) 

748 

8.  A  quitcUi 

-'s  interest  in  « 

rantv  in  his  title  deed  which  runs  to  him 

and  nie  assies,  so  as  to  vest  in  the  grantee 

a  title  acquired  by  the  warrantor  after  thi 

execuUon  and  delivery  of  his  deed.  Id. 

3.  A  sale  of  an  expectancy  in  lands  of 
a  living  ancestor  may  be  enforced  through 
the  doctrine  of  estoppel  springing  frran  cot- 
enants  in  tfaa  deed.  Id. 

4,  A  woman  whose  name  is  forged  to  a 
deed  of  her  husband's  property  ia  not  es- 
topped to  assert  her  dower  nshta  in  the 
property,  even  ss  against  bona,  fide  purchas- 
ers, by  the  fact  that,  after  learning  of  the 
forgery,  she  failed  to  notify  them  of  her 
rights,  if  the  purchase  was  made  without 
her  knowledge.    Hunt  v.  Beilly  (B-  I.)    806 

NOTCS  AHD  BBim. 

Estoppel;  to  assert  invaiiiUty  of  devise  by 
admission  of  will  to  probate.  409 

To  claim  damages  for  obstruction  of  wa- 
ters of  stream.  904 

Of  married  woman  to-aaaert.  dower  righti; 
effect  of  laches;  fraud;  in  rc^rd  to  resi 
estate;  hj  failure  to  give  notice  of  forgery 


To  anert  att«r-aoquired  title  u  again 
gt«at««.  71 


Reception  of  Bvldenee,  see  TuAi,  8. 
Conatltntional  Rights  of  Accused  ••  b^ 
•ee  CoNSTmnoirai.  lAw,  II. 
Jv<l«kl  Botlee. 

1.  Courts  will  Judldally  notiee  Uw  fiet 
that  the  use  of  dynamite  as  an  explosive  ii 
intrinsically  dangerous.  SltisinLons  ft  C 
Co.  V.  Braun  (HI.)  481 
BvrdsB  at  proof. 

2.  One  taking  cw 
the  indorsement  of  _  _  _ 
the  burden  of  proving  tbe  authority  to  maks 
the  indorsement.  Jackson  Paper  Ufg.  Co. 
T.  Commercial  Kab  Bank  (DL)  697 
Opl>laB  evideao^ 

3.  A  millwright  with  no  nperisnoe  in 
tbe  manufacture  or  testing  of  such  artide* 
cannot  give  his  opinion  as  to  what  caused  a 

Eulley  to  break.     Duntley  v.  Timmji    p.  t 
o.  (Or.)  769 


4,  The  rule  exduding  involuntary  eon- 
fEBsiona  does  not  apply  to  testimoi^  m  phy- 
sicians as  to  the  condition  of  a  prisoner 
whom  they  examined  against  his  inll  with 
reference  to  having  a  venereal  disease.  State 
V.   Height    (Iowa)  43T 

DeolarRtionsi  res  ceatsa. 

6.  Upon  trial  of  an  action  aj^Inst  a 
peace  officer  for  shooting  one  fleeii^  after 


Ilia  wife  and  sister,  evidenee 
wait  And  tbe  coinp]«Int  of  tlie  wife  to  the 
hnebMid  is  ftdmiHible-  as  part  of  the  rM 
f  Mtcv,  where  those  events — the  seatBe  uid 
ue  shooting — all  occurred  within  a  short 
UHUM  of  time.  Fetrie  t.  Cartwright  (Ky.) 
720 
6.  Teatimoay  that  one  had  no  Tenereal 
disease  cannot  be  impeached  bj  declonitiona 
aa  to  the  condition  of  tbe  eheets  of  his  bed. 


venereal  disMse  to  which  the  (tedsration 
bad  reference.  SUte  7.  Height  (lown)  437 
PiiTUesed  tMnmnalBatloM. 

7.  Testimony  of  physicians  who  examined 
a  prisoner  against  nis  will  to  determine  if 
be  had  veaereal  disease  cannot  be  excluded 
because  relating  to  a  privileged  communica- 
tion, where  accused  mads  no  communicatioua 
while  thejr  were  acting  as  his  physicians.  Id. 
BeleTftMoy  wid  Butterlallty. 

8.  Evidence  tliat  a  statitm  agent  upon 
fludiug  children  playing  with  a  push  ear 
rode  a  short  distance  on  the  car,  and  said 
nothins  to  them  about  playing  with  it,  is 
adihiaaible  in  sji  action  for  injury  to  one  of 
the  children  while  playing  on  a  turntable 
tome  GOO  yards  distant,  as  showing  that 
the  railroad  company  had  knowledge  that 
children  frequented  the  station  ^unds,  and 
that  no  objection  waa  made  to  it.  Chicago, 
B.  &  Q.  B.  Co.  V.  Krayenbuhl  (Neb.)       SZO 

9.  In  an  action  for  injury  to  a  child  by 
a  turntable,  eridenoe  that  after  the  accident, 
but  on  the  same  day,  a  witness  found  the 
turntable  unlocked,  is  admissible  aa  tending 
to  show  that  it  was  unlocked  before  the  ac- 
cident occurred.  Id. 

10.  Evidence  that  tbe  rules  of  a  railroad 
company  required  turntables  to  be  kept 
lodced  when  not  in  use,  and  that  immedi- 
ately after  an  accident  to  a  child  playing 
upon  B  turntable  the  station  agent  lock^ 
it,  is  admissible  in  an  action  to  recover  for 
the  injuries  sustained  by  the  child.  Id. 

11.  Toliinteered  statements  of  a  witness 
as  to  the  effect  of  blasting  on  his  own  build- 
ing, in  reply  to  questions  aa  to  notsea,  in  an 
action  for  damages  for  injuriea  to  a  build- 
ing by  blasting,  of  which  all  irrelevant 
parts  to  which  the  attention  of  the  court  ia 
called  are  stricken  out,  fumiah  no  reason 
for  the  admiselon  of  testimony  of  other 
property  ownera  that  the  blasting  did  not 
affect  tlieir  buildings.  Fitalmons  &  C.  Co. 
V.  Brann  (III.)  421 

12.  Evidence  aa  to  the  number  of  plain- 
tiff's grandchildren  and  their  location  is  ir- 
relevant in  an  action  by  a  grandmother  for 
damages  for  neglect  to  deliver  to  her  a  tele- 
grsm  announcing  the  serious  illness  oi  one 
of  them.  Western  U.  Te!^.  Co.  v.  Crocker 
(Ala.)  398 

13.  Evidence  that  additional  precautions 
e  taken  alter 


Injury,  to  prevent  others  from  being  like- 
wbe  injured,  is  not  competent  as  an  admis- 
luon  ol  n^Iigence  on  the  part  of  one  sought 
611  L.  B.  A. 


•n 

GwrgU 
S.  *  F.  R.  Co.  V.  Cartledga  [Oi  ^ 

14.  Where  to  establish  rape  of  a  child 
under  the  age  of  consent  evidence  is  ad- 
mitted that  defendant  had  a  venereal  disease 
which  be  communicated  to  her,  he  may  show 
that  at  about  the  time  of  the  allq;ed  rape 
she  had  eonnection  with  other  men  from 
whom  she  might  have  contracted  the  discEwe. 
State  V.  Height  (Iowa)  437 

16.  The  warrant  of  arrest  and  return 
thereon   are  inadmissible   in  evidence   upon 

trial  for  rape.  Id. 

10.  Tbe  instmmenta,  devices,  or  tokens 
used  In  the  commission  of  a  crime  and  taken 


legitimate  evidence  on  the  trial  of  Oit  ac- 
ctued    for   the   crime.     State  v.   Edwards 
.  Va.)  405 

Welc^t)  mflelesoT. 

17.  Solemn  written  instruments,  whiefa 
the  parties  thereto  have  allowed  to  stand 
unquestioned  for  years,  cannot  be  over- 
turned and  robbed  of  efficacy  and  force,  as 
against  innocent  purchasers  tor  value  under 
them,  by  the  unsupported  testimony  of  one 
who  asserts  the  overbearing  of  a  conversa- 
tion between  the  parties  in  which  they  ex- 
pressed an  intent  and  purpose  different  from 
that  set  down  in  the  writing.  Johnson  v. 
Johnson   (Mo.)  74S 

18.  Death  intestate,  unmarried,  and  with- 
out issue  is  net  shown  bj  testimony  of  a 
person's  sister  that  he  had  not  been  heard 
from  in  twenty  years,  and  that  at  his  last 
communication  he  was  about  eighteen  years 
old  and  nnmarried  "  so  far  as  she  knew." 

Id. 
Notes  akd  BiiiErs. 
JndidB]  knowledge  of  tbe  use  of  trans- 
fers on  street  railwaya.  S01 
Burden  of  proof  of  navigablli^  of  water. 


3S4 


Burden  of  proof  of  sorvivorship  among 
those  who  perish  in  common  dissater.      664 

Burden  of  proof  as  to  authority  of  agent 
to  indorse  commercial   paper.  609 

Presumption  as  to  caose  of  accident.    009 

Presumption  of  negligence  from  happen- 
ing of  accident.  dlS 

Presuinption  of  negligence  from  happen- 
ing of  accident  to  employee.  303 

Presumption  of  negligence  from  lurching 
or  stoppage  of  train  cau^ng  injury.         110 

Presumption  of  negligence  from  killing  of 
ntock  on  railroad.  211 

Presumption  as  to  law  of  other  state,    010 

Presumption  aa  to  intention  to  change 
common  law  t^  atatut«.  In  absence  of  ex- 
press provision.  771 

Presumption  of  intention  of  testator  that 

property  should  deaeend  aoeordlng  to  taw. 

'  l!» 

.:.,  Google 


BxAHiNATioM— Falbr  Prktkhbes. 


Of  phnicUn ;  confldeDtial  ciMiiinuuk&- 
tio»:  oi  CDnfesHion;  burden  of  proof  to 
flhow  that  confesaion  was  voluntArf;  of  pre- 
vious nets  of  sezusl  intercourw,  in  proMou- 
tion  for  ntpe ;  compelling  exhibition  of 
body ;  admissioility  of  warrant  of  arrest  and 
retitTn  of  ofBcer  Uiereon.  43fi 

AdmisBibilitf  in  evidenes  against  accused 
of  documents  or  other  things  taken  from 
him : — ( I. )  Introductory ;  ( II. )  constitu- 
tionsl  restrictions:  (a)  general  statement 
— applicationj  (b)  unreasonable  ■aarches 
and  seizures;  (o)  compelling  evideuoe 
against  self;  (III.)  effect  of  ill^al  or  im- 
proper seizure;  {IV.]  rule  as  to  sxticles 
unlawfully  possessed,  or  in  which  the  publio 
baa  an  int^est;  (V.)  to  what  proceedings 
foregoing  rules  •.pply;    (VI.)   conclusion. 

4fU> 

City  ordinance  as  evidence  to  prove  that 
act  complained  of  was  forUdden  t^  it;  vio- 
lation  ol  ordinance  ks  evidenea  of  negli- 
gence. 468 

Of  subsequent  precautions  after  happen- 
ing of  accident.  119 

Of  conT^ance  of  land  bj  special  commis- 
sioner under  decree  of  court  to  show  title; 
necessity  of  introducing  whole  reoord  of  the 
«ase.  667 

As  to  safe^  of  appliances;  bj  person  inex- 


EXECUTOBS      AHS      ADimrUTRA- 
TORB. 

Distribution  of  Prooeeds  of  Judgment  in 
Action  for  Wrongful  Death,  see 
Dkath,  2. 

1.  A  claim  for  back  wages  and  for  nurs- 
ing a  (Mrsott  during  his  last  illneaa  is  prop- 
«»}-  rejected,  it  being  shown  that  the  ctaim- 
nnt  had  been  originally  employed  as  house- 
keeper by  the  testator,  but  that  in  the  course 
of  time  there  bad  ceased  to  be  sny  question 
of  wages  between  them,  and  that  she  and  her 
children  and  grandchildren  shared  testator's 
hfime  with  him  and  were  provided  for  by 
liim,  and  that  he  further  provided  for  them 
in  his  will.     Benton's  Succession   (La.)   135 

2.  A  dative  executrix  should  deposit  the 
funds  coming  into  her  hands  in  a  bank  es- 
lublinhcd  in  the  parish  where  such  succes- 
sion ia  opened,  which  pays  interest  on  depos- 
its, if  there  ia  such  a,  bank,  and,  if  there  is 
no  such  bank,  she  should  deposit  such  funds 
in  a  solvent  bank  in  such  parish  which  pays 
iKi  interest;  and  if  she  fails  so  to  do,  and 
fiiiU  to  file  annual  accoimts,  and  pays  out 
siifh  funds  without  nuthoritv  of  the  court, 
-W  I>.  K.  A. 


ofSoe.  Id. 

S.  The  fees  and  Hpemea  ot  kttoneji, 
and  the  axpense  of  liti^ti<«  betwMO  diffei^ 
ent  heirs  or  dunuurta  u  to  tluir  rMpeefin 
rights,  do  not  eontUtnt*  gamnl  etwrna 
against  tha  sueoession.  Id, 


From  Taxation,  bm  Turn,  I,  E. 
Of  Timber  Onltnra  Glaim,  sea  P( 
LAJOia. 

EXVBOTAirOT. 

Nam  Aifs  Bran. 


FAOTOBS. 

1.  In  an  action  as  for  couTenion,  broogfat 
against  a  factor  by  tbs  this  owner  of  per 
sonal  prmwrty  which  haa  come  to  Um  poa- 
session  of  tlie  fMmer  1^  the  criminal  met  <rf 
another  person,  has  been  sold  by  bim,  sad 
the  proceeds  received  and  paid  over  to  the 
criminal,  less  expenses  ana  commission,  it  i 
is  no  defense  tbst  the  tajitor  acted  throiuh-  I 
out  the  entire  transaction  in  good  fanb, 
without  negligence,  and  in  the  suppoeitioB 

that  the  criminal  was  tbe  real  owner  of  the  i 

property.     Johnson  v.  Martin  (Minn.)     733 

2.  The  owner  of  property  which  bns  been 
received  and  sold  by  a  factor  in  good  foitb 
OS  the  property  of  another  person  may  re- 
cover ita  value  of  the  factor,  although  a.  eom- 
mon  carrier  was  guilty  of  neg^tgcsee  In  per- 
mitting the  proper^  ta  be  diverted  frtmi  its 
true  destination  br  msans  of  a  forged  way 
bill,  and  placed  In  the  possession  of  tbs 
factor  through  a  forged  bill  of  lading.       Id. 

PAZiSE  PRETEKSEB. 

Conviction  under  Common-I«w  Indict- 
ment for  Larceny,  see  IifoioTUKnT, 
KTC.,  5. 

1.  Where  both  possession  and  title  to 
property  are  obtained  by  false  pretenses, 
with  intent  to  defraud,  the  offense  is  obtain- 
ing money  by  false  pretenses,  in  whicb  ease 
the  statute  declares  that  the  offender  shall 
be  deemec' 
wards  (^ 

2.  Where  a  person,  by  moans  of  some 
fmud  or  trick,  procures  the  delivery  of 
money  or  goods  to  him  by  the  owner,  with 
the  intent  to  steal  the  same,  it  amounts  to 
s.  taking  of  the  property,  within  the  defini- 
tion of  larceny,  unless  the  deliveiy  of  the 
possession  is  made  for  the  purpose  of  pass- 
ing the  title  to  the  property,  as  well  as  its 
possession;  and  if  possession  be  acquired  I^ 
such  means  and  with  such  intent,  and  the 

rwarda  converted  by 
I,  the  offense  Is  lor- 


Dymzod  by  Google 


FSDKKja  COUBTB— FiXTUUtS. 


A  sUtuta  and  oustom  depriTing  tho  owner 
of  unfanced  land  of  the  right  to  recover  for 
injuries  caused  bj^  trespasaing  animala  do 
not  require  him  to  keep  the  property  Mife  for 
such  aninala,  w  as  to  charge  him  with  the 
loBS  in  case  he  loaves  poisoaous  tii^uids  used 
in  his  businesa  exposed  where,  without  his 
knowledge,  the  animalB  drink  it  and  perish. 
Beinhom  T.  Oriswold  (Mont.)  771 


r  ia  suffloient  to 
enable  the  owner  to  sustain  an  application 
to  establish  a  feny  over  it,  without  his 
showing  that  be  owna  land  on  the  Ohio  side 
of  the  river.  SistersviHe  Ferry  Co.  v.  Rus- 
sell  {W.  Va.)  fil3 

E.  A  inffldent  description  oi  a  proposed 
feny  is  givtfn  in  a  notice  of  application 
thenfor  uid  in  the  application,  where  it  is 
dcBcribed  to  be  aeroes  the  Ohio  river,  from 
a  point  in  a  certain  diatrict  of  a  certain 
county  in  West  Virginia,  on  lands  beloi^ing 
to  pencils  named,  ^  such  persons'  landing 
•n  the  form  of  other  persons  named,  in  a 
ivrtain  county  in  the  state  of  Ohio.  Id. 

3.  A  report  of  viewers  appointed  to  re- 
port upon  an  application  for  the  establish- 
ment of  a  feny,  signed  by  two  of  three 
viewers,  the  order  of  the  county  court  au- 
thorising two  to  act.  Is  good.  Id. 

i.  Where  there  are  already  two  ferries 
within  a  mile  of  each  other,  and  the  owners 
of  one  of  them  apply  lor  the  establishment 
of  a  third  one  between  them,  and  its  estab- 
liahmeut  will  injure  the  revenue  of  the  other 
existing  ferry,  and  it  does  not  appear  that 
the  travel  will  well  support  three  ferries, 
and  there  ia  no  imperative  public  need  of  the 
third  ferry,  it  should  not  be  eatablubed.    Id. 

6.  The  owner  of  a  feriy  cannot  recover 
compensation  or  damages  for  injury  to  his 
ferry,  flowing  from  loss  of  patroniwe  inci- 
dent to  the  establishment  of  a  second  ferry, 
either  from  the  owner  of  the  second  tern 
or  the  county.  Id. 

NOTKS  A1*D  Bbixtb. 

Ferries;    estaUishroent,    regulation,    and 

firotection  of : — (I.)  Definition;  (II.)  eetab- 
isbment;  (a)  necessity  of  license:  (1) 
preacrjptive  rights;  (2)  license  usually  nec- 
essary; (b)  authority  to  establish:  (1) 
character  of  water:  (o)  in  seneral;  (6} 
bonndaiy  waters;  (o)  interference  with 
commeroe;  (2)  power  of  municipality:  {a) 
In  estAbliah  ajid  regulate;  {b)  to  operate  or 
lease;  (3)  exercise  of  authority:  (a)  who 
may  exercise;  (6)  restrictions  on  exercise; 
(c)  other  matters;  (o)  practice:  (1]  in 
jgronemi;  (2)  contertinc  grant:  (a)  right  to 
contest;  (b)  method  of  contesting;  (d)  who 
5JI  U  E.  A.  < 


entitled  to;  (I)  riparian  owner;  (S)  pri- 
orities; (e)  limitation  of  rights;  (f)  other 
matters;  (III.)  landings:  (o)  no  right  to 
use;  (b)  on  opposite  shore;  (o)  a«quisition 
of  right ;  ( IT. )  exclusivenesB  of  right :  ( a ) 
license  may  be  occlusive;  (b)  grants  strictly 
conatrtted;  (V.)  reffulatioD  ana  supervision ; 

[VI.)  transfers  and  contracts:  (o)  right  to 
tjanafer ;  {b)  other  contracts ;  ( VII. ) 
rights  and  duties  of  Iwryman:  (a)  in  gen- 
eral; (b)  right  to  tolls;  (e)  interference 
with  rights  of:    (1)  absence  of  competition; 

( 2 )  carriage  without  compensation ;  ( 3 } 
bridges;  (4)  other  matters;  (d)  remedy 
foi'  violatloc  of  right:    (1)  who  entitled  to; 

(2)   action  at  law;    (3)   equitable  remedy; 

(4)  defenses;  (»)  damages;  (YIII.)  extin- 
guishment: (a)  by  abandonment;  (b)  by 
other  means.  618 


FXXTUKES. 

Right  of  Tenant  to  Remove  Flxtnni, 

see  Lajidlobo  and  Tekaht. 
Reserving  Title  to,  see  Salcs,  4. 

1.  The  removal  of  ovens  placed  by  a  ten- 
ant on  leased  premises  is  not  prevented  by 
the  fact  that  to  effect  it  the  bnclca  and  iron 
would  have  to  he  removed  piece  by  piece, 
thereby  destroying  for  the  time  their  char- 
acter as  ovens.  Balcer  v.  McCIurg  (111.) 
131. 

2.  A  bidlding  erected  for  a  tenant  in- 
tending to  carry  on  the  bakery  business, 
who  erects  an  oven  through  openings  left  in 
the  floors  to  receive  it,  will  not  be  Injured 
hy  removal  of  the  oven,  if  it  will  be  l^t  by 
such  removal  in  the  same  condition  as  it 
was  when  ftrst  erected.  Id. 

3.  The  ultimate  purpose  of  a  building 
erected  for  the  use  of  tenant*  who  intend  to 
carry  on  the  bakery  business  is  not  shown 
to  Im  limited  to  that  business,  so  that  ovens 
and  fixtures  placed  in  it  by  the  tenants  can- 
not be  removed,  by  the  fact  that  openings 
are.  left  in  the  floors  through  which  to  ex- 
tend tbe  ovena,  if  by  closing  such  openings 
the  building  would  be  as  well  adapted  for 
any  of  the  ordinary  uses  of  buildings  of  Itx 
general  character  as  for  a  bakery.  Id. 

4.  Ovena,  engine,  boilers,  and  shafting 
placed  by  a  tenant  in  a  leased  building  for 
carrying  on  the  bakery  business,  with  the  in- 
tention of  removing  them,  are  removable  aa 
trade  flxtures.  Id. 

5.  A  building  erected  on  stone  poate  set 
in  the  ground  on  another's  land,  under  a 
parol  agreement  that  it  aball  remain  the 
property  of  the  builder,  does  not  pass  by  a 
coDveyaiice  of  the  land  to  a  bona  flde  pur- 
chaser for  value  and  without  notice  of  the 
agreement.     Peaks  v.  Hutehlnson  (Me.)  2TS 


Notes  a 


3  BaiMwa. 


fixtures;  refrigeratins  plant  aa;  condi- 
tional sale  reserving  title  j  righte  of  bona 
fide  mortgagee.  ^         M> 

*  :.,Coogle 


FosxioK  Caki— HraswAn. 


FOBEIOII  OABM. 

liftbilitjr  of  Compftuj  Fumiahliig,  to 
Bervouta  of  Ekim^tic  Companf ,  aee 
Master  . —  " ' 


TOBEiaH  JUDGKEirr. 

Aa  Bar  to  ButMequent  Action,  MB  JcDO- 
lUNT,  3,  4. 

FOBOERT. 

Rabed  Note;  Uabilitf  of  Maker  to  In- 
nocent   H«ld«r,    we    Biixa    aud 


See  CouimAi.  Law. 


Notes  akd  Brdcts. 
What  coDstitutoa. 


Remedies  of  Purchaser  on  MKorering 
Fraud,  see  Vbhdob  and  Pdboea8- 

EE.2. 
One  who,  hy  BUppresaing  his  title  deed, 
and  b;  fraudulent  tnisrepreaenbttioas  as  to 
the  quantity  of  land  In  a  tract,  has  induced 
an  ignorant,  old  person  to  purchase  it  in  the 
belief  that  it  contained  the  quantity  repre- 
sented, cannot  defeat  a  suit  in  equit;  to  can- 
cel the  trust  deed  gecuring  the  purchase 
mone.v  and  adjust  the  equities,  on  """ 
ground  that  the  purchaaci  was  negligei 
not  utiliEing  the  means  at  his  command  to 
ascertain  t£e  true  quantity  of  the  land. 
McGhee  v.  Bell  (Mo.)  7B1 

Notes  and  Bbiefs. 
Fraud  1  In  sale  of  land ;  remedj  of  par^ 
defrauded;  right  to  retain  proper^  and  re- 
corer  damsgea;  measure  of  damages  for. 


GARNISBMENT. 

1.  A  claim  against  a  railroad  company 
for  unliquidated  damages  for  breech  of  a 
shipping  contract  is  not  suhject  to  garnish- 
ment. Waples-Platter  Grocer  Co.  v.  Texss 
4  P.  R.  Co.  (Tex.)  363 

2.  That  ».  claim  for  unliquidated  dam- 
ages tor  breach  of  contiact  has  been  reduced 
to  judgment  does  not  render  it  subject  to 
gamisbinent  pending  an  appeal  therefrom. 

Notes  and  Briefs. 


Of  unliquidated  claims  :•—  ( I. )  nape ; 
[II.)  generally;  (III.)  claims  in  tort; 
(IV.}  (^ims  on  contract:  (a)  damage) 
from  breach  of  de&nito  contract;  (B)  con- 
tract to  pay  unlii}uidat«d  amount:  (1)  g«a- 
erally;  (2)  claims  subject  to  lien;  (3) 
claims  subject  to  forfeiture;  (4)  claims 
subject  to  estimato;  (6)  claims  on  unad- 
justed insurance  losses;  (6)  claims  to  sur- 
plus on  pledge;  (7)  claims  to  surplus  on  ds- 
posit;  (8)  claims  to  surplus  on  chattel 
mortgage;  (9)  claims  to  surplus  on  assign- 
ment for  creditors;  (10)  claims  on  qvanlun 
meruit/  (11)  claims  to  aupport;  (ItJ 
claims  psyahia  in  goods;  (c)  claimB  on  un- 
settled accounts;  (d)  partnership  claims; 
(V.)  unliquidated  claims  in  equi^:  (a> 
equitable  claims  generally;  (b)  claims  un- 
der trusts ;  ( VI. )  distributive  shares  and 
residuary  legacies,  before  settlement;  (VIL) 
set-off  or  recoupment  of  unliquidated  dainu ; 
(VIII.)  s 


GIFT. 

A  verbal  assignment  of  a  policy  of  life  in- 
surance b^  tbe  insured,  aocbmpajiied  by 
words  indicating  an  intentjon  to  give,  and 
by  a  delivery  of,  the  policy,  does  not  e<H>- 
stitute  a  complete  gift;  and  in  such  a  case  s 
court  of  equity  will  not  interfere,  at  the  in- 
stance of  the  alleged  donee,  to  complete  tbe 
gift,  when  she  has  not  actod  to  her  injury  . 

incurred  expense  on  tbe  faith  of  the  in-  I 

nplete  gift    Steele  t.  Qatlin  (Qa.)      1» 


HIOKWATS. 

Advene  Possession,  Loss  of  Title  iy,  si 
Adverse  Fossessioh,  2. 

latorruption  of  Business  of  Court  I 
Noisy  Use  of,  see  Ooubts,  £. 


1 .  A  private  way  does  not  become  a  pub- 
one  hy  user,  under  a  statute  prodding 

thst  roads  that  have  been  used  sa  such  for 
ten  years  or  more  shall  he  deemed  public 
highways,  where  it  was  built  for  private 
gain,  from  a  public  hif^way  to  a  privslc 
wharf  and  ferry  landing,  and  has  always 
b^n  maintained  by  private  enterprise,  the 
township  having  in  no  way  indicated  an  in- 
tention to  accept  it,  while  the  terry  license 
was  granted  on  t^s  express  condition  that 
the  licensee  should  maintain  the  way,  al' 
thnugh  no  objection  has  ever  been  made  to 
its  use  hy  anyone.  Stickley  v.  Sodus  Twp. 
(Mich.)  28T 

2.  An  owner  of  land  abutting  on  a  puhli« 
street  has  an  essement  of  view  from  every 
part  of  the  street^  of  wbieh  be  cannot  be  de- 
prived by  encroachments  placed  on  it  by  aa 


BoiucoMt ;  Udibakd  ard  Win. 


ndjacNit    proprietor.     First   Nat.    Bank 
T7MD  (Ala.)  3 

3.  A  city  which  voluntaxilf  coiutructB  a 
cijider  bitifcle  path  along  the  side  of  one  o' 
its  streets  must  constr^  and  maintAin  ii 
BO  that  it  will  ba  raaionably  safe  for  the  or 
dinar;  use  for  which  it  is  intended.  Frathei 
V.  Spokane  (Wash.)  M( 

4.  The  loeatioa  of  a  bicycle  path  is  not 
eo  for  a  governmental  function  that  the 
eitj-  making  it  will  ba  relieved  on  that 
ground  from  liability  for  injuries  caused  by 
a  location  «hich  is  unsafe  for  the  ordinaiy 
bavel  for  whicD  it  is  intended. 

6.  That  one  using  a  bicycle  path  .. 
Btmeted  by  the  city  for  that  purpose  might 
have  used  the  street  without  injur;  witl  not 
relieve  the  city  from  liability  for  injuries 
caused  by  the  unsafe  condition  ol  the  path. 
Id. 

0.  A  city  which  locates  a  turn  in  a  bicy- 
cle path  at  a  street  comer,  within  4  feet  of 
tho  gutter  of  the  cross  street,  into  which  per- 
sons using  it  are  liable  to  ride  and  be  in- 
jured, without  any  barrier,  sign,  or  other 
means  of  notifyias;  travelers  of  the  danger, 
ia  liable  to  a  traveler  wbo,  after  dark,  in  the 
exercise  of  ordinary  care,  goes  over  the  curb 
and  is  injured.  Id. 

NOIIB  AKD  Bri^s. 

Higtaways;  presumption  as  to  ownership 
of  freehold  by  adjoining  proprietors!  pre- 
Mimptiim  that  dedication  baa  been  refused 
from  failure  to  appropriate  to  public  use; 
ncoessity  of  prcMnptness  of  acceptance  of  ded- 
ication; acceptance  of  part  only  of  dedica- 
tion; interest  of  municipality  in;  power  erf 
legislature  to  permit  use  of  highway  for 
otber  than  hif^way  purposes.  101 

.  to 


Control   of;  obetruction   erf,  aj   

paving  by  city  as  Duisance;  power  of  court 
to  prevent  use  of,  during  court  hours.     573 

What  constitutes  public  park  or  alley  as, 
within  meaning  of  statute  allowing  recovery 
tor  injuries  on;  effect  of  public  user  to  make 
road  a  highway;  where  way  is  opened  as  pri- 
vate pasBway;  necessity  of  acceptance  by 
public  authorities.  289 

Injury  by  defect  in;   effect  of  ordinance 

requiring  street  railway  company  to  repair; 

necessity  of  notice  to  city  of  defect;  duty  of 

traveler  to  use  ordinary  care  to  avoid  injury. 

456 

Injury  from  running  into  Curb  or  gutter; 
location  of  bicycle  path  too  near  gutter; 
dut;  of  dty  to  light  streets;  to  keep  high- 
way io  safe  condition  for  public  travel ;  lia- 
bility for  defect  in  plan  of  construction.  346 

Encroachment  upCMi,  as  nuisance;  right  of 
abutting  owner  to  maintain  action  to  re- 
atrain;  easement  of  light,  air,  and  view 
tronii  power  of  mnntdpility  to  license  en- 
croachment. 400 

HOMICIDE. 

1.  A  peace  officer  acting  without  a  war- 
SB  L.  R.  A. 


to  stop  when  commanded  to  do  si,,  ,,..  n^^^, 
ci<Hi  that  he  has  been  guilty  of  felony,  where 
the  offense  was  in  fact  only  a  misdemeanor, 
Petrie  v.  Cartwright   (Ky.)  720 

2.  One  assaulted  in  a  public  street,  where 
he  has  a  lawful  right  to\>e,  is  not  bound  to 
retreat  before  taking  measures  to  defend 
himself.     State  v.  Bartlett   (Mo.)  756 

3.  A  person  is  justified  in  using  a  deadly 
weapon  to  defend  himself  from  a  public 
wnipping  by  one  greatly  his  superior  physi- 
cally. Id. 

4.  The  right  to  defend  one's  self  from  a 
public  borse  whipping  is  not  defeated  by  the 
circulation  of  slanders  about  relatives  of  the 
assailant  Id. 


HUflBAMD  Ain>  WIFE. 

Attachment  in  Suit  for  Breach  of  Prom- 
ise of  Marriage,  see  Attackuent. 

Effect  of  Foreign  Divorce,  see  OosrucT 
or  Laws,  1-3. 

Right  of  Wife  to  Require  Separate  Dom- 
icil  and  What  law  Governs  Marital 
Status,  see  CoNrucr  of  Laws,  6. 

Coverture  as  Defense  to  Foreign  Con- 
tract, see  CoHFLKTT  OF  Laws,  6. 

Right  of  Mother,  after  Divorce,  to  Main- 
tain Action  for  Killing  of  Child,  see 
Dkatb,  I. 

Estoppel  of  Married  Woman  to  Assert 
Dower  Ri^^ts,  see  Estoppel,  4. 

Marriage  as  Partial  Performance  ot 
Contract  to  Convey  Property  in 
Consideration  Thereof,  see  Specific 

FERFOBUAnCI. 

As  Witnesses  against  Each  Other,  see 
WiTKESBEB,  2,  S. 

1.  A   married   woman   may   contract   to 

Grmit  her  husband  to  erect  a  building  on 
r  land,  which  shall  remain  his  property, 
under  a  statute  empowering  her  to  make  any 
all  contracts  '^n  her  own  name  tor  any 
lawful  purpose,"  and  to  contract  with  her 
husband  equally  as  with  anyone  else.  Peaks 
■.  Hutchinson  (Me.)  279 

Marrimse. 

2.  FerionB  who  have  for  years  recc^ized 
tbe  validity  of  a  marriage  contracted  in  good 
faith  cannot  be  heard  to  have  it  decreed 
void  and  the  chUdren  bora  of  it  illegitimate 
and  without  rights,  on  the  ground  that  a 
dii'orce  obtained  by  the  wife  from  a  former 
husband  was  invalid.  Beaton's  Succession 
(La.)  135 

3.  A  marriage  contracted  in  good  faith 
is  entitled  to  complete  legal  effect,  so  far  aa 

n^ts  of  a  daughter  born 


the  parents  as  their  daughter,  and  consid- 
ered and  treated  by  the  father's  relatives 
and  the  world  generally  as  such,  when  at- 
tacked, after  the  husband's  death,  by  his  rel- 
atives and  a  legatee  under  his  will,  on  the 
ground  of  the  invalidity  of  a  divorce  ob- 
tained bv  the  wife  from  a  former  husband. 
Id. 
-  A    marriage   only  pntative  ^odueea 

:.,Coogle 
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Notes  ahd  Bxhtb. 

Husband  and  wife;  p»ro]  mntract  to  con- 
vey property  in  oonsideration  of  nuiriagei 
■alflciency  of  mjurUgE  as  pertonuanoe  to 
Batisfy  statute  of  frauds;  validity  of  vol- 
uiitai;  aettlement  made  aft«r  marriage.  307 

Capacity  of  married  woman  to  contract; 
what  ISiW  goveruE  note  of  married  woman. 

Wife's  dower  rightj  common-law  right  to; 
when  attaches;  accepting  provision  in  will 
in  lieu  of;  ri^ht  to  election  between  testa- 
mentary provision  and  dower;  inheritance 
tax  upon.  807 


Assignment  by  husband  for  beneflt  of  ered- 
itora  to  pass  estate  by  entireties.  340 

Conflict  of  laws  as  to  divpree  135 

Wife  as  witness  against  husband  on  trial 
for  offense  committed  befon  marriage;  in 
case  of  pereonal  violence.  S88 

Right  to  attachment  or  order  of  arrest  in 
breach  of  promise  case.  9M 

nxEormcAOT. 

ConSict  of  Laws  as  to,  Me  COKTUOI  OF 
Laws,  4. 


unnarxEXT,  niTOBKATitnr,  ahd 

OOHPZiAXHT. 

Effect  on  Appeal  of  iDsufSeient  Counts 
Where  Other  Connta  are  Oood,  see 
AppK&i.  un>  Ebbob,  e. 


Parka  v.SUte  [Ind.] 

2.  Following  the  language  of  the  statute 
providing  for  toe  punishment  of  bunco  steer- 
ins,  in  alleging  that  one  woe  entleed  to  a  cer- 
tais  place,  and  then,  "by  durees  or  fraud," 
was  compelled  to  part  with  money  upon  a 
foot  race,  b  not  sufficiently  certain  to  state 
tb»  oStoae;  but  the  acts  constituting  the 
fraud  and  duress  should  be  set  out.  Eaugbn 
V.  Bute  (Ind.)  7BB 

3.  Refusal  to  send  a  child  to  school  need 
not  be  charged  to  be  "unlawful"  if  Uie  hcta 
averred  show  that  it  is.  State  v.  Bailey 
(Ind.)  43& 

4.  An  information  cannot  be  amended  t^ 
the  proeecuUng  attorney  of  the  eoun^  in 
which  it  ori^nated,  after  it  has  been  re- 
moved for  tnal  to  another  county.  State  v. 
BarUeU  (Mo.)  756 

5.  When  possession  of  property  is  ob- 
tained by  means  of  fraud,  trick,  or  device, 
so  as  to  make  the  taking  felonious,  and  tlie 
taker  converts  the  property  te  his  own  use, 
the  offense  is  eommon-Iaw  larceny,  and  a 
9»  L.  R.  A. 


conviction  may  be  hud  upon  a  common-law 
indictment  tor  larceny ;  and  in  such  case  the 
indictment  need  not  specify  the  means  by 
which  the  larceny  was  effected.  State  v. 
Ifdvrards  (W.  Va.)  4St 

NoTXB  aHD  Busts. 

Indictment;  charging  offense  in  language 
of  sUtute.  Til 

Right  of  prosecuting  attorney  to  amend 
information.  T5T 

Effect  on  Will  of  Subsequent  Adoption 

of  Child,  see  Wills,  2. 
Lessened  Eamiug  Capacity  aa  Ekmest 

of  Damages,  see  Dauaobb,  8. 
LegitimatJiHi  of  Bastard  in  One  Stets 

as  Affecting  His  Status  in  Anotha, 

see  CoNFucT  or  Laws,  4. 
See  also  Pabeitt  add  Chilo. 

1.  Evidence  that  a  father  refused  to  per- 
mit medicine  to  be  administered  to  one  of 
bis  minor  children  while  sick  docs  not  sup- 
port a  conviction  of  the  father  for  depriv- 
ing such  child  of  necessary  sustenance,  with. 
in  the  meaning  of  a  statute  which  declare* 
such  deprivatiiHi  to  be  an  offense  agHinat  tbe 
laws  of  the  sUte.     Justice  r.  State    (Qa.) 

601 

2.  The  righte  of  a  parent  are  not  ia- 
fringed  by  a  ww  oompelhng  the  education  of 
children.     State  v.  Bailey  (Ind.)  433 

NOIBB  AXD  BUEIS. 

Infants;  custody  of;  after  divorce  decree; 

abandonment    by    father;    aubragatiini    of 

iDother  to  rights  of  father;  action  by  mother 

for  negligein  killing  of;   du^  of   railroad 

company  to,  as  trespassers;  neriigence  of. 

SOS 

Cranpulsoiy  education  of.  435 

Duty  to  trespassing  ehildrmj   injury  by 

tumt^le;  negligence  of-  BIl 


XHJUKCnOll. 

Against    Unauthoiiied    Publleation  of 

Likeness  for  Advertising  Pnrpoaes, 

see  Photdobafhb. 
Jurisdiction  of  State  Court  to  Bestrain 

Ite  Gitisens  from  Interfering  with 

Property  in    Another    8tat«^  sea 

ConBTS,  S. 
Taxpayer,  Right  of,  to  Uaintsin  Snit 

for    InjimetiMi,    aee    Aanov    ot 

Sdit,  2. 
Bee  also  Equirr,  2. 
1.  An  injunction  to  prevent  imparable 


frigerator  which  Is  a  oonsUtuent  part  of, 
atUched  to,  and  necessary  for  tlie  operation 
of,  it.  Schmaltz  v.  Toric  Mfg.  Co.  (Fa.)  907 
2.  An  intenUon  to  take  forcible  posses- 
sion of  &  machine  which  the  court  may  re- 
strain, is  shown  by  notices  that  tbe  one  giv* 
ing  them  Intends  to  remove  it  immediately 
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3.  Wliere  irreparable  mischief  is  being 
done  at  tbieateued  to  real  estate,  niin  '~ 
the  destruction  of  the  substance  of  thi  __ 
tate,~-sucb  aa  the  extractian  of  oil  and  gaa, 
— and  the  title  to  the  land  is  in  dispute,  the 
parties  claiming  under  hostile  titles,  a  court 
Cf  equity  wiU  enjoin  the  trespass  and  pre- 
eerre  the  property  and  rights  of  Uie  parties 
pending  the  determination,  in  a  court  of  law, 
of  the  question  of  title;  and  this,  althou^ 
DO  action  at  law  has  been  instituted,  it  it 
appears  from  the  bill  that  the  complainant 
intends  immediately  to  put  the  question  of 
title  into  a  course  of  judicial  determination, 
and  prosecute  it  diligently.  Freer  t.  Davis 
IW.Va.)  666 

4.  A  riparian  owner  cannot  be  enjoined 
from  cutting  trees  along  the  stream  on  tbe 
around  that  it  facilitates  cTsporation  to  the 
mjuiy  of  the  lower  proprietor.  Fisher  v. 
Feige  (Cal.)  333 

5.  Felling  trees  into  a  etream  to  the  in- 
jury of  tbe  water  will  not  be  enjoined  if  it 
does  not  appear  that  the  injury  thus  done 
to  the  quali^  of  the  wat«T  is  material.    Id. 

B.  A  riparian  owner  cannot  be  enjcnned 
b^  a  lower  owner  from  building  a  dam  on 
his  own  land,  if  it  does  not  appreciably  di- 
minish the  amount  of  water  which  would 
naturally  flow  onto  the  neighbor's  land.     Id, 

7.  Injunction  will  not  be  granted  against 
the  unlawful  raising  of  tbe  height  of  tbe 
water  of  a  public  lake,  where,  up<Hi  com- 
plaint, it  was  drawn  down,  and  repetition 
of  the  act  is  improbable,  while  the  one  re- 
sponsible therefor  is  of  iinquestioned  abil- 
ity to  respond  for  the  damages.  State  t. 
6unape«  Dam  Co.  (N.  H.)  66 

S.  The  owner  of  a  building  abutting  on  a 
highway  is  specially  injured  ny  the  erection 
of  pillars  in  the  street  in  front  of  an 
joining  lot,  so  as  to  be  entitled  to  an  inji 
tion.  where  they  obstruct  tbe  light  and 
coming  from  the  street  to  his  property,  and 
the  view  to  and  from  his  property  along  the 
street,  bo  as  to  depreciate  the  rental  value  of 
the   property.     First   Nat.    Bank   \.   l^ysor 
(Ala.)  39] 


«  applying  for  an  injunction. 
Notes  asd  Bbiefs. 

Injunction  to  restrain  extraction  of  oil 
from  land;  power  to  appoint  receiver  as  in- 
cident to  grant  of.  557 

To  restrain  obstruction  of  stream.  91,  881 

To  restrain  encroachment  on  public 
street;  right  of  abutting  owner  to  maintain 
action  for;  what  is  irreparable  injury.     400 

To  restrain  severance  of  fixtures  on  mort- 
gaged property;  where  mortgagor  is  insol- 
vent; to  prevent  irreparable  or  permanent 
injury;  to  restrain  legal  proceedings  in  other 
state  where  statutory  remedy  exists.         910 

To  enjoin  publication  of  libel;  to  restrain 
5!)  T.^  B.  A. 


publication  of  portrait  for  advertising  pur- 
poses; necessity  that  property  right  uiould 
e,\iBt  to  justify.  470 

To  restrain  publication  of  false  and  mali- 
cious statements  in  regard  to  property  or 
business.  310 

XHIOLVEirOT. 

Of  Corporatirai,  see  CoRFOKAnons. 
See  also  Buildino  utu  Loui  Asaoou- 
TIONB;  RscEiVEBa. 
Estates  of  a  debtor  and  his  wife  hy  en- 
tireties,  except   her   right  of   surrivorahip, 
pass  by  bis  assignment  of  all  bis  estate,  real 
and  personal,  for  tbe  beaeflt  of  creditors,  un- 
der statutes  mailing  everything  pass  which 
might   be  taken  in   execi^ion  a^inst   blm. 


and  providing  that  neither  the  wife's  aepa- 
rate  property  nor  ita  products  shall  be  MB- 
ble  for  his  debta.    Laird  v.  Perry  (Tt.)  340 


IN8PEOTOBS. 

Aa  Fellow  Servants,  i 
Sebtajit,  13-17. 


I  Uastib  Aitn- 


nrSUBAHCE. 

Action  by  Injured  EmpIt^M  en  Employ- 
er's Indemnity  Poli<y,  see  Action 
OB  Suit,  1. 
Agents  for  Foreign  Insuranoe  Compa- 
nies; Exclusion  of  Nonresidents  as 
an  Impairment  of  Their  Privil^;ea 
and  Inununitiea,  see  Corstitu- 
TIOKAL  Law,  6. 
Verbal   Gift  of  Insurance  PoU^,  aee 

Gifts. 

1.  A  policy  of  life  insurance  is  a  chose  in 

aiition,  even  before  the  death  of  the  insured 

Steele  V.  GaUin  (Ga.)  129 

Z.  To  vest  the  legal  title  to  a  policy  of 

life  insurance  in  an  assignee,  it  is  essential 

that  tbe  assignment  should  be  in  writing. 

li 

3,  A  common-law  assignment  for  benefit 
of  iuch  creditors  as  become  parties  thereto 
is  not  a  payment  of  a  jud^ent  for  acci- 
dental injury  in  favor  of  an  employee  who 
does  not  become  a  party  to  the  assignment, 
BO  as  to  raise  a  liability  on  the  part  of  one 
who  has  insured  the  employer  against  loss 
by  reason  of  liability  for  acciden&I  injuries 
to  employees,  which  is  expressly  limited  to 
loss  actually  sustained  and  paid  in  satisfac- 
tion of  a  judgment  after  trial  of  tbe  issue. 
Frye  v.  Bath  Gas  &.  E.  Co,  (Me.)  444 
VaUdltr. 

4.  A  contract  written  to  insure  against 
a  capital  conviction  in  the  established  courts 
of  competent  jurisdiction,  in  tbe  event  that 
such  conviction  is  unjust  and  unwarranted 
by  the  evidi  .... 
lie  policy. 
C.  App.  6th  C.) 
WarrantlAtt     represent* ttonsi    ooadi- 

tloMa. 

S-  A  clause  rendering  an  insurance  pol- 
ity- void  if  any  change  tokeB  place  in  the  in- 
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torest,  title,  or  pOMesiJoii  of  the  subject  of 
insurance  refera  to  change  after  the  iuu- 
ikDce  of  the  policy  and  before  the  fire.  Stein- 
mefcr  r.  Steinmeyer  (8.  C.)  Sift 

0.  The  entry  of  a  judgment  setting  aside, 
in  faror  of  crMitora,  a  vtriuntaij  deM,  doe* 
not  change  the  ownership  of  the  gnntee 
from    Bole    and    unconditional,    within    the 


assiucd  has  not  such  ownership.  Id. 

7.  A  provision  of  an  insurance  policy 
rendering  it  void  if,  without  consent  of  the 
insurer,  mechanics  are  employed  in  build- 
ing, altering,  or  repaJriOB  the  premites  for 
more  than  fifteen  days  at  any  ope  time,  is 
operative  regardleaa  of  the  reaftonableness  of 
the  repairs.  German  Ins.  Co.  v.  Heame  (C. 
C.  App.  3d  C.)  *n 

S.  Rubbing  and  polishing  woodwork,  re- 

E airing  walls  and  ceilings,  repairing  and  re- 
uruishing  plumbing  and  gas  Qttingt,  and 
repairing  ttw  gutters  and  spouts  are  within 
the  provisions  of  a  Ore  insurance  policy  mak- 
ing it  void  in  eaie  mechanics  are  engured  in 
repairing  the  building  for  mora  than  fifteen 
days  at  any  one  time.  Id. 

Persona  entltlad  to  prosaada. 

9.  Representativea  of  the  beneficiary 
must  show  her  survivorship,  or  the  fund  will 
go  to  the  heirs  in  case  of  the  death,  in  the 
same  disaster,  of  a  member  of  a  mutual  ben- 
eflt  society  and  the  beneflclary  of  his  certifl' 
eate,  which  provides  that,  in  Uie  event  of  the 
^eatb  of  the  beneficiary  before  the  decease 
of  the  member,  the  beoeflt  sbsll  be  paid  to 
hia  heirs.     Hiddeke  v.  Balder   (III.)         853 

10.  Insurance  effected  on  the  property  by 
u  grantee  under  a  voluntary  deed  which  has 
ht«n  set  aude  in  favor  of  creditors  of  the 
giantor  does  not  inure  to  their  benefit. 
Steinroeyer  v.  Bteinmeyer  (S.  C.)  318 
Oanse  of  deatk. 

11.  The  innocence  of  an  insured  who  was 
executed  after  conviction  of  a  capital  crime 
does  not  change  the  rule  that  insurance  can- 
not be  recovered  upon  the  life  of  a  person 
who  is  eieiiuted  for  crime,  even  if  the  pol- 
icy makes  no  provision  for  forfeiture  on  Uiat 
account.  Burt  v.  Union  C.  L.  Ins.  Co.  (C. 
C.  App.  6th  C.)  3B3 
Exteat  of  re«oTeiT' 

12.  A  coach  specially  equipped  and  used 
as  a  pay  car,  and  not  a  vehicle  for  the  trans- 
portation of  passengers,  is  not  a  passenger 
car  within  the  meaning  of  an  insurance  pol- 
icy granting  double  indemaity  to  the  insured 
if  injured  while  riding  as  a  passenger  on  a 
pa.saenger  car;  and  this  is  so  although  it 
had  formerly  been  used  as  a  passenger  car, 
and  was  capable  of  being  so  used  again. 
Travelers*  Ins.  Co.  r.  Austin   (Oa.)  107 

13.  A  paymaster  of  a  railroad  company, 
traveling  upon  business  of  the  company  from 
station  U>  station  on  the  line  of  the  com- 
])any,  and  stopping  between  stations  for  the 
purpodc  of  paying  off  employees  of  the  com- 
pany wherever  they  ma^  be,  is  not,  while  so 
doing,  a  "passenger"  within  the  meaning  of] 
a  clause  in  a  policy  of  accident  ii 
60  L.  R.  A. 


planting  double  indemnity  to  tlie  insimd  if 
injured  while  riding  as  a  passenger  on  a  pas- 
senger car  using  steam  as  a  motive  power. 


Insnraiice;  interpretation  of  contract  of; 

who   ia  a   "passenger"  withiit  meaning  of. 

107 

Veitel  asHgnment  of  policy;  VKlidilj  td. 
l£t 

By  grantee  in  deed  set  aside  in  favor  of 
creditors;  grantee  aa  trustee  for  creditors; 
effect  of  clause  as  to  sole  ownership  j  coa- 
struction  of  policy  most  favorable  to  in- 
sured; failure  of  insurer  to  ascertain  inter- 
est of  insured  in  abaenoe  of  misrepresenta- 
tions; forfeiture  not  favored.  31B 

State  control  over  foreign  insurance  ear- 
poratioDs;  regulation  of  busineaa  within 
state.  33S 

Execution  of  insured  after  conviction  of 
capital  crime;  effect  of  innoeenoe;  eriine 
committed  while  insane;  public  policy  as  to 
recovery  on  policy  where  insured  has  died 
at  hands  of  the  law;  enforceability  of  con- 
tract originating  in  fraud  of  insured.      394 

Provision  rendering  polii^  void  in  ease 
mechanics  are  employed  in  building  or  re- 
pairing premises  for  more  than  fifteen  dayi. 
49! 

Death  of  member  of  mutual  benefit  soeie^ 
and  bene^iary  in  same  disaster;  presump- 
tion of  survivorship;  rights  of  heirs  of  bene- 
flciary,  BM 

Asainst  liablll^  of  employer;  ri|^t  of  in- 
jur^ employee  to  recover.  US 

DnOXIOATIOH. 

Of  Person  Injured  Betarding  Keoovery; 
Effect  on  Measure  of  I&inap^  see 
DaMAOiB,  2. 


See  Ikjcrctioh,  1,  3. 


JOHTDEB. 

Of    Causes   of   Action, 

SOTT,  3. 


JOUfT  TOHT  I 

Notes  am  Buns. 


1-3. 
For  Former  Judgment  in  Oriminal  Case, 

see  CaixWAt  Law. 
See  also  Appeal  and  Bbbo^  S. 
1.  A  decree  in  a  suit  between  a  member 
of  a  partnership  and  the  representative  of  a 
deceased    member,    adjudging   that   certain 
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whether  or  not  It  !■  within  the  provisions  of 
a  statute  exempting  timoer-cnlture  claims 
to  public  land  froni  liabilitj  for  debta  con- 
tracted prior  to  the  issuance  of  the  flaal  cer- 
tillcat«  therefor.  Adams  t.  Church  (Or.) 
782 
2.  A  judgment  naturalizing  a  person  who 


laterally  attacked.    Be  Yamashit*  (Wash.) 


to  a  subsequent  attempt  hy  the  same  pli 
tiiT  to  recover  the  same  claim  from  the  same 
defendant  in  the  local  courts,  although  such 
Judgment  involves  a  mistake  as  to  the  force 
and  effect  of  the  local  laws, — at  least,  If  such 
mistake  was  caused  by  plaintiff's  failure  to 
inform  tbe  court  as  to  such  law.  MacDon' 
aid  V.  Grand  Trunk  R.  Co.  (N.  H.)  44S 
4.  The  owners  of  goods  shipped  on  a 
through  bill  of  lading  which  exempted  the 
carrier  from  loss  by  fire  occurring  through 
Its  own  negligence,  and  deatroTed  by  fire  oc- 
curring through  tj)e  carrier's  negligence  in 
a  state  where  such  contract  is  void,  cannot, 
after  unsuccessfully  litigatine  the  question 
of  the  carrier's  liability  in  ttle  country  of 
tbeir  residence,  relitigat«  such  question  in 
the  state  where  the  toss  occurred,  on  tbe  the- 
ory that  the  Judgment  ia  a  foreign  one,  and 
not  binding  in  such  state.  Id. 

Notes  axb  Bbups. 

Jndgmoiti  when  final.  _  808 

Canelnsiveneae  of;  of  prior  anit  In  action 
I<^  malicious  prosecution,  601 

Of  foreign  court;  eonelusivmeas  of;  when 
based  on  void  contract;  rea  judieata.      449 

Bsi  judicata;  collateral  attack  on.      763 


JimlCUI.   SAXE. 

An  exception  in  a  sheriff's  deed  of  land 
sold  under  foreclosure  proceedings,  of  a  cer- 
tain tract  conveyed  by  the  mortpigor  to  a 
named  person  and  recorded  in  a  certain 
place,  "as  fully  as  the  same  is  therein  de- 
scribed," is  sufficient  to  preserve  to  the 
grantee  of  such  tract  the  privilese  of  fish- 
ing in  and  taking  ice  from  a  lake  on  the 
mortgaged  land  which  had  been  included  in 
ber  grant.  Mitchell  v.  D'Olier  (N.  J.  Err. 
ft  App.)  S49 

jmuuDicnoNAz.  amovht. 

To  Give  Federal  Court«  Jurisdiction,  see 

COUBTB,  3. 


Notes  and  Bbids. 
Of  wife  in  failing  for  thirty  years  to  as- 
sert dower  righU.  £06 
30  L.  R.  A. 


Grant  of  Land  as  Ebctending  t«  Center 

of,  see  BoUHDABT. 
See  also  Watcsb,  7-11. 

lUUTDLOBD  Aim  TUNAITT. 

Wbat  Constitutes  Fixtures  as  between 
Landlord  and  Tenant,  see  Fixtvbes, 

Injuries  to  Tenants;  Liability  of  Land- 
lord's Agent,   see   Pbircifal  ard 

AOERT,  6. 

Liability  of  Beceiver  of  Tenant  for  Bent, 


Tbe  surrender  by  a  partnership  of  a  lease 
before  the  expiration  of  the  term,  and  tiie 
acceptance  of  a  re-execution  by  one  of  the 
ptirtoers  for  the  balance  of  the  term  upon 
the  same  conditions  as  the  original  lease, 
for  the  purpose  of  releasing  the  other  from 
further  liability  thereon,  are  not  sufScient  to 
destroy  title  to  the  trade  fixtures,  al- 
though they  are  not  reserved  in  tbe  new 
leaae.    Baker  v.  MeClurg  (111.)  191 

X.AKOENT. 

Bee  Fauk  PKrmrau;  iKnionimra  abd, 
Intobication,  S. 

NoT>a  Airs  Bbids. 


L&TXBJU:.  STTPPOBT. 

Noras  Aitn  BBinn. 


Of  Street  Railroad  and  FranehlaM,  ••• 

Stbxct  Railwaib,  0-T. 
See  also  Landlobd  aito  Teraht. 

LEVY   AHS   SEIZITRE. 


Exemption  of  timber-culture  claim  from 
liability  to  debts  contracted  prior  to  iMuing 
of  final  certificate.  78S 

LIBEI.  AXO   SIiAlTDEB. 

Jurisdiction  of  Equity 'where  Injured 
Person  Is  witnout  Bcmedy  at  Law, 
see  Eqdtit,  2. 


purposes  exposes  bim  to  disgrace,  ridicule, 
or  obloquy  are  necessary  to  a  complaint  set- 
ting forth  such  publicauoD  aa  a  HmI.  Bob- 
erson  v.  Boehester  Folding  Bos  Co.  (N.  T.) 


UigmzodbyGoOgle 


LiCEHSE— Uabtkb  and  Ubbtaht. 


Noixa  Am  BsiEra. 
To  dam  b«ck  water  of  stTeam. 


B36 


UEHS. 

StatuU  Hiking  PurcbMer  of  Propert]' 

Liable    tor   Amount   of    Ezistins 

Lien,  us  a  Denial  of  Due  Process  <rf 

Law,  oee  Corstttctionai.  Law,  9. 

Noixs  AKK  Bbufs. 

Liens;  statute  imposing  on  purehaMT  ol 

propert7  subject  to,  personal  liability  for 

aniount  of;  consUtutionality  of.  """ 


UMTTATIOIT  OF  AOTIOR8. 

The  pendencf  and  dismissal  of  a  former 
action  do  not  ezt«nd  the  time  for  briofpnr 
an  action  under  Kan.  Civ.  Code,  E  422,  which 

fii-ea  a  right  of  action  for  damages  for  death 
J  wrongful  act,  which  did  not  exist  at  com- 
nton  law,  but  provides  tiiat  it  shall  be  com- 
menced within  two  ^rs,  mnoe  this  limita- 
tion is  a  conditioa  imposed  upon  tiie  right 
of  action,  and  it  is  not  sifeetol  hy  a  provi- 
uan  of  the  general  statute  of  limitations, 
extending  the  time  for  commencing  a  new 
action  under  such  cireumetanoea.  Kodman 
V.  Missouri  F.  R.  Co.  (Kan.)  704 


XOGS.      ' 

Interference  wiUi  Use  of  Stream  ___ 
Floating;  Right  of  Riparian  Pro- 
prietor to  Compensation,  see  Emi- 

ITBNT  DOUAlIt,   6. 

Notes  ano  Baixra. 

Logs;   exaction  of  toll   from   floating   in 

ftream.  34 

BUCHIIfERT. 

Duty  of  Master  in  Furnishing  Machin- 
ery, see  Masteb  akd  Sebvakt. 


Requirement  of  License  as  a  Denial  of 
Due  Process  of  La.w,  see  Constitu- 
tional Law,  13. 

Nona  AND  BatErs 


Bee  PoSTOTiTCE. 

Notes  and  Baiva. 
Mail;   duty  of  carrier  transportiit^;   lia- 
bility to  owner  of  lost  or  destroyed  mail.  796 
SU  L.  R.  A. 


As  Affecting  Otherwise  lawful  Conduct 
of  Riparian  Proprietor,  see  Wa- 
RBS,  8. 

N<nX8  AND  Bbikfs. 

Malice;  effect  of,  to  reader  action  nnlaw- 

ful.  334 

In   prosecution  of  aotion;    how   inferred. 

SOI 

MAXICXOtrS  PROBEOUnON. 

1.  The  court  will  not,  in  an  action  for 
malicious  prosecution,  look  behind  the  StuI 
judgment  in  the  original  suit,  and  ascer- 
tain whether  or  not,  upon  the  contentions 
made  by  the  bill  as  a  whole,  the  defendant, 
against  whom  tne  judgment  wi;s  entered. 
was  in  fact  the  auceesBfiil  party.  Swepson 
T.  Savis  (Tenn.)  601 

2.  Matters  which  were  not  passed  on  in 
the  original  suit  cannot  be  considered  hj 
the  court  upon  the  trial  of  an  action  for 
malicious  prosecution,  and  the  effect  which 
they  might  have  had  in  the  decision  of  the 
original  suit,  if  considered,  determined.     Id. 

3.  A  suit  for  partnership  accounting, 
which  results  Id  a  judgment  in  plaintifl^B 
favor  for  a  small  balance,  will  not  sustain 
a  simple  action  for  malicious  proeecntion,  in 
which  there  is  no  allegation  of  lucceaafnl 
refutation  of  false  and  ntalieioos  allegaticMn 
made  for  the  purpose  of  securing  an  en- 
hanced judgment  aeainat  defen&nt,  al- 
though complainant  dieged  mismana^sment 
of  t&e  business,  and  misappropriation  of 
fundi,  which  allegatiima  were  not  sustained, 
and  did  not  become  the  basb  of  any  decree. 

Id. 
Notes  ard  Bnids. 
Malicious  prosecution;  of  civil  suit;  with- 
out arrest  of  person  or  attachment  of  par^; 
adi-erae  dediion  against  defendant  in  ciril 
suit  as  proof  of  probable  cause  for  bringing 
action;  failure  of  plaintiff  to  recover  aU  be 
sued  for;  neceasily  that  suit  terminate  in 
favor  of  defendant.  SOI 

MAIfRAOTIOE. 

See  Pbtsioians  and  Sukwohs.  8,  t. 

BCAMSAHUB. 

One  seeking  a  mandamus  to  compel  the 
issuance  of  a  permit  to  erect  a  building  on 
a  city  lot  must  show  his  right  to  build  there, 
in  order  to  show  that  the  petition  is  bona 
fide  and  founded  on  substantial  ria^t.  Boa- 
tock  T,  Sams   (Md.)  882 

MARRIAOE. 

Breach  of  Pnunlse;  Attaefament  In  Snit 

for,  see  Attach  hbnt. 
See  also  Husband  anp  Wm. 

MASTER  AKD  SEBVAKT. 

Action  by  Injured  Employee  on  Master's 
Indemnity  Policy,  see  Action  » 

Constitutionality  of  Blght-Honr  Law, 
see  CoNSTTrnnoNAL  Law,  8. 


,)0' 


igic 


Master  and  Bbbvakt. 
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OoiuUtutionality  of  Statute  HeffnlAtiug 
Houn  ot  Labor  of  Femolea,  see 
OoNHnrnnoiiAL  Law,  12. 

Regulation  of  liours  of  Labor  aa  a 
Valid  Exercise  of  Police  Power,  see 
CoNSTrronoHAi,  Law,  15. 

Employer'!    Indemnity    ItLBiiranoe,    see 

InSDKAITDK,    3. 

See  also  Plz^adhtq;  Proxtuatk  Cause. 

1.  A  contract  by  a  father  releaaias  a  raU- 
wajr  company  from  all  liabilitj  for  injurie* 
to  a  minor  eoD  while  in  the  companj'B  em- 
ploy is  valid  and  binding  to  tbe  extent  of 
exempting  tbs  employer  from  liability  for 
negligent  acts  of  itself  and  its  serranta 
vhich  are  not  erimioal.  New  v.  Boutbem 
R.  Co.   (Ql)  lis 

See  also  CoirraACTa,  8. 
Ihitr  Hid  lUliUltj  of  asMte*. 

2.  A  master  is  not  liable  for  the  death 
of  a  Berrant  because  he  failed  to  fumieh  a 
better  belt  Aifter,  where  the  one  furnished 
wea  safe  and  suitable  when  properly  used, 
and  the  serrant  made  no  objection  to  nung 
it.    Duntley  V.  Inman  P.  ft  Co.  (Or.)         TS5 

3.  That  one  employed  on  the  night  shift 
in  a  mill  had  never  seen  the  machinery 
tested  is  no  evidence  that  proper  inspection 
and  teste  of  it  were  not  made.  Id. 

4;  A  railway  company  which  delivers  a 
detective  freiBht  ear  to  a  connecting  line  is 
not  liable  in  damages  to  an  employee  of  tbe 
latter,  who  is  injured  by  reason  of  such  de- 
fectfl,  after  Ote  car  has  been  inspected  1^  the 
eornpan;  receiving  it,  since  the  loss  of  con- 
trol over  the  car  and  over  the  servants  hav- 
ing it  In  oharge  relieves  the  delivering 
company  from  responsibility  to  the  employ- 


Miaaouri,  K. 


eea  of  the  ntcelving  company. 
t  T.  R.  Co.  V.  Merrill  (Kan.)  m 

6.  The  master's  duty  to  exercise  reason- 
able care  in  furnishing  a  place  and  appli- 
ances for  the  work,  that  shall  be  reasonably 
safe  for  those  engaged  in  tbe  general  employ- 
ment IB  not  avoided  by  the  employment  of 
competent  agents  for  its  ^rformance. 
Smith  V.  Erie  R.  Co.  (N.  J.  Err.  &  App.) 
302 

6.  As  between  a  rtulroad  company  and 
such  of  its  employees  as  are  required,  in  the 
performance  of  t^eir  duties,  to  travel  upon 
its  trains,  the  company  is  bound  to  exercise 
reasonable  care  so  to  construct  and  maintain 
the  track  and  roadbed  as  to  make  them  rea- 
sonably safe  for  such  travel.  Id. 

7.  A  signal  by  a  section  foreman  to  a 
brakeman  on  a  hand  car  to  stop  the  car  does 
not  require  him  to  do  so  withoiit  wanting 
other  men  thereon,  and  thereby  imperil  their 
safety,  so  as  to  bring  an  injury  caused  by 
stopping  without  warning  within  a  statute 
making  employers  liable  for  injuries  to  serv- 
ants which  result  from  the  act  or  omission 
of  any  person,  done  or  made  in  obedience  to 
the  particnlar  instructions  given  by  any  per- 
son delegated  with  the  authority  of  the  cor- 
poration in  tiiat  behalf.  Thaeker  v.  Chi- 
cago, I.  &  L.  R.  Co.  (Ind.)  792 

S.  Want  of  care  on  the  part  of  a  mas- 
SB  L.  R.  A. 


ter  Is  not  shown  by  mere  proof  of  the  break- 
ing of  a  piece  of  machinery  under  bis  con- 
trol, so  as  to  render  him  liable  for  tbe  death 
of  a  servant  caused  thereby.  Duntley  v. 
Inman,  P.  ft  Co.  (Or.)  78& 

0.  An  act  requiring  every  mine  o 


working  place  every  morning  with  a  Safety 
lamp  before  miners  or  other  employees  en- 
ter their  respective  working  places,"  does  not 
prescribe  tbe  limit  of  care  to  be  exercised  by 
such  mine  owner  or  operator  towards  em- 
ployees engaged  in  working  in  their  mines  i 
and  if,  throuch  the  negligence  of  such  Sre- 
boss,  one  of  the  employees  is  injured  by  the 
explosion  of  gas  therein,  the  owner  or  ope- 
rator is  liable  in  damages  for  such  injury. 
SeluualBti^  T.  teavenworth  Coal  Co.  (Kan.) 
707 
AaawviptloB  of  Haka. 

10.  The  risk  of  injury  from  a  defect  In  a 
railroad  track  or  roadbed  negligently  per- 
mitted to  remain  in  bad  repair  is  not  among 
the  ordinary  and  natural  risks  that  are  as- 
sumed by  a  traimnan,  and  Is  not  assumed 
unless  it  becomes  known  to  him,  or  ii  so  ob- 


Erie  R.  Co.  (N.  J.  Err.  ft  App.) 

11.  A  servant  has  the  right  to  take  it  for 

S ranted  that  his  master  huiis  performed  hia 
uty  by  exercising  reasonable  care  for  the 
servant's  safely  In  furnishing  a  safe  place 
for  work  and  safe  appliances,  until  he  ia 
warned  or  notified  of  a  danger  arising  from 
the  master's  negligence,  or  until  the  danger 
becomes  so  obvious  that  a  reasonably  pru- 
dent servant  under  the  circumstances  would 
observe  it.  Id. 

12.  Undertakins  to  work  as  brakeman,  or 
eontinuii^  at  wonc  without  complaint,  witli 
knowledge  that  the  railroad  oompaiiy  habit- 
ually exceeds  the  speed  fixed  by  ordinance  in 
running  trains  through  a  muracipality,  is  an 
assumption  of  the  risk  of  such  excess  of 
speed  so  far  as  the  protection  ol  the  ordi- 
nance is  concerned.  Martin  v.  Chicago  R. 
L  ft  P.  R.  Co.  (Iowa)  BBS 
Felloir  Barranti  and  tbelr  nesllsenoe. 

13.  Trackmen  charged  with  tbe  inspection 
and  repair  of  the  tracks  and  roadbed  are  not 
fellow  sei'vants  of  a  trainman,  so  as  to  ab- 
solve the  master  from  liability  for  injury  to 
the  latter  by  the  nE^ligence  of  the  former. 
Smith  V.  Erie  R-  Co.   (H.  J.  Err.  ft  App.) 
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inspection  and  repair  of  the  tracks  and  road- 
bed, where  such  neglijrencc  causes  injury  to 
a  trainman  traveling  thereon.  Id. ' 

16.  Servants  to  whom  a  master  delegates 
his  duty  of  lumishing  a  safe  place  for  work 
and  safe  appliances  are  not  fellow  servants 
engaged  in  a  common  employment  with  tho^ 
foe  whose  reasonable  safety  the  duty  is  im- 
posed upon  the  master.  Id. 

16.  The  negligtTicc  of  a  fellow  siTvant 
does  not  relieve  the  master  from  liability  to 


:.,  Google 


a,  coierrant  for  an  injury  which  would  not 
hare  happened  had  the  maetcr  not  been  neg- 
ligent himself.  Lovelew  t.  Standard  Gold 
MiD.  Co.    (Oa.)  £90 

17.  A  railroad  section  hand  thrown  from 
A  hand  oar  by  th«  application  of  the  brakes 
by  a  brakeman,  without  warning,  on  the  sig- 
nal of  the  foreman,  cannot  hold  the  railmtd 
company  liable  for  the  resulting  injuries, 
under  a  statute  making  an  employer  liable 
tor  injuries  caused  by  neglieence  of  a  fellow 
KTvant  who  at  the  time  is  acting  in  the 
place  and  performing  the  duty  of  the  em- 

Silc^r  in  that  behalf,  the  person  injured  oon- 
orming  at  the  time  of  the  injuiy  to  the  or- 
der of  some  superior  having  auUiority  to  di- 
rect. Thacker  r.  Chicaco,  I.  &  L.  B.  Co. 
(Ind.)  _  792 

lAtMUtj  ttt  iDKBter  to  tUrd  peFa«aa> 

IS.  A  master  is  not  responsibls  for  a 
wrong  dcHie  by  bis  sorant  without  his  au- 
thor!^, and  not  for  the  purpose  of  executing 
bis  orders  or  doing  his  work.  Holler  v. 
Rom  (N-  J.  Err.  &  App.)  943 

IS.  A  powm  employed  to  watch  the  per- 
sonal property  of  a  company,  stored  upon  the 
real  property  of  another,  will  not  be  deemed 
to  be  acting  within  the  line  of  his  duty  if 
he  shall  ahoot  a  person  trespassing  upon  the 
i«alty,  l>ecause  that  person  refuses  to  go  aS 
the  premisee,  or  ta  halt,  or  to  throw  up  his 
hands,  at  hi*  command.  Id. 

Notes  aitd  Brietb. 

Uaster  and  serrant;  negligence  of  fellow 

serrant;  in  dm  iA  defective  appliance;  ei- 

•umption  of  risk.  697 


Injury  by  serrant  in  preventing  damage 
or  loss  to  master's  pro^rty;  acting  in  ex.- 
OMS  of  authority;  shooting  of  trespasser  t^ 
servant.  944 

Liability  for  n^ligenee  of  servant  in  ab- 
sence of  contractual  relatim;  indemndent 
uontractors  with  government;  reifOMeat  tu- 
p*riof.  796 

Binding  effect  on  railroad  company  of 
ticket  agent's  statements.  74! 

Hastf^r's  duty  to  furnish  suitable  machin- 

*ry  and  appliances;  who  are  fellow  serranta. 
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Injury  to  servant;  rea  ipaa  loquitur;  fail' 
ure  to  provide  suitable  appliances.  780 

Injury  to  employee  by  gaa  in  mine;  neg- 
ligence of  fire  boss  whom  master  is  required, 
by  statute  to  employ;  who  are  fellow  serv- 
ants. 708 

Running  train  at  speed  to  violation  of  or- 
'  dinance;  who  entitled  to  protection  of  ordi- 
nance; right  of  employee  to  presume  that 
compnny  will  obey  law;  effect  of  custom  on 
liability;  continuance  of  employment  as 
waiver  of  right  to  damages;  aBsumpticm  of 
risk;  contribntAiy  ncgligeneflt  006 


MAxnra. 


I.  .iMiuiuiB  agii  in  m 
T.  York  Mfg.  Co.  (Pa.) 
5!'  ].,  i:,  A. 


2.  Ejusdem     Beneria.       Chicago     Onion 

Traction  Co.  v.  Chicago  (IIL)  611 

3.  Fiat    justitia   ruat    cesium.    Hisaonri, 

E.  &,  T.  R.  Co.  V.  Uerrill   (Kan.)  711 

4-  Interest  reipubliee  ut  sit  finis  litinm. 

MacDonald  r.  Grand  Trunk  B.  Ca  [N.  B-) 

44S 

G.  Nemo  tenetur  seipenni  acciuare.  State 
V.  Height  (Iowa)  437 

B.  Noscitur  a  sociis.  Chicago  Union 
Traction  Co.  r.  Chicago  (HI.)  631;  SUte, 
Children's  Seajshore  House,  Prosecntor,  v. 
Atlantic  City  (N.  J.  Err.  k  App.)  647 

7.  Nullum  t«nipns  oceurrit  regL  Horrell 
T.  Augiista  R.  A,  Electric  Co.  (Oa.)  401 

8.  Nnllnm  tenipus    occnrrit  rdpnUica. 

P.  4  Co.  (Oi?) 

10.  Sic  utere  tuo-  Boetm  Ina.  Co.  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  (Iowa)  SOI 

11.  Sic  utere  tuo  ut  alioimn  n<m  Icda*. 
Parks  V.  State  (Ind.)  190;  Bx  parte  Mayor 
of  Birmingham  (Ala.)  672;  Boston  InB.  Ca 
V.  Chicago,  R.  I.  ft  P-  R.  Co.  (Iowa)        SCI 

12.  Stare  decisis.  Miaaonri,  K.  ft  T.  R 
Co.  V.  HerrUl  (Kan.)  711 

13.  Volenti  non  fit  iBJnria.  First  Nat 
Bank  v.  Sargent  (Neb.)  806;  HarUn  v.  Chi- 
cago, R.  I.  £  P.  R.  Co.  (Iowa)  098 

14.  Whan  a  court  of  eqni^  has  taken  ju- 
risdiction for  one  purpose,  it  will  ga  on  and 
do  completo  justice  bMweei  the  parties,  even 

the   extent   of   detennining  legal  fi^ta. 


Freer  r.  Davis  (W.  Va.) 
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Nom  aid)  BBicFa. 
Qui  facit  per  allum  facit  per  wo,         791 
Res  ipsa  loquitur.  786,  815 

Rsspondeat  superior.  797 

Which  of  two  iunoesut  parsons  must  bear 
loss.  8O0,  675 

KEHTAX.  AHGUIBB. 

As  Elonent  of  Damages  for  Delay  in 
Delivering  Telegram,  sea  Damaoes, 
6. 

MElTTAi:.  HEALIHO. 


[.  Law,  7,  8. 
Requirement  of  Ucense  aa  a  Denial  of 
Due  Process  of  Law,  see  Coifsrrru- 
TioHAi,  Law,  18. 


Notes  and 
What  constitutes. 


1.  An  agreement  whereby  certain  lands, 
in  consideration  of  $50,  are  leased  tor  tba 
sole  purpose  of  boring  and  operating  for  ml 
and  gas,  and  laying  pipes  and  Duilding 
tanks,  etc..  thei«on  to  take  care  of  the  prod- 
ucts, for  the  period  of  fifteen  years;  uith  a 


UiTiQATiOH  OF  Damaobij — Municipal  CoupaRATiOitB. 


providon  that  the  leasee  ahall  complete  one 
ivell  on  the  premises  within  one  year  from 
its  date,  or  pay  the  leseor  a  rental  of  50 
cents  an  acre  lor  each  year  the  lease  may  re- 
main in  full  force  after  the  flrat  year;  im- 
inediatei^  followed  by  the  atipulatioa  that 
the  (50  IS  to  pay  all  rentals  on  the  lease  for 
the  period  of  one  year  from  the  date  thereof, 
and  that  when  the  first  well  is  completed 
"then  all  cash  leotals  shall  oease," — does  not 
bind  the  lessee  to  do  anything  further  after 
completing  one  well  on  the  premiaes;  and 
upon  his  abandonment  of  further  operations 
for  more  than  eighteen  months,  leaving  the 
well  unprotected,  so  that  it  caves  in  ana  par- 
tially  nils  up,  the  lessor  has  the  right  to 
lease  the  land  to  another.  Parish  Fork  Oil 
Co.  V.  BridgGweter  Gas  Co.  (W.  Va.)  566 
2.  The  mere  drilling  of  k  well  and  the 
distcovery  of  oil  do  not  give  a  vested  interest 
in  the  oil  to  the  lessees  in  an  oil  and  gas 
lease  providing  for  the  completion  of  one 
well  within  a  year,  or  the  payment  of  a  stip- 
ulated rental  for  each  year  the  tease  may 
remain  in  force,  so  as  to  give  them  the  right 
to  cease  operations,  refuse  to  develop  the 
property,  and  simply  hold  it  for  speculative 
purposes,  but  merely  vests  in  them  the  right 
to  produce  and  take  the  oil  in  accordance 
with  tbe  terms  of  the  contract.  Id. 


a  Bbievb. 


Mines;  injury  to  servant  by  gas  in;  negli- 
gence of  fire  boss  whom  master  is  required 
by  statute  to  employ.  708 

Oil  and  gas  lease;  forfeiture  of;  abaadon- 


KITXOATION  OF  DAKAGIUI. 

Intoxication  of   Injured   Person  Which 
Retarded  Recovery,  see  DuiAon,  2. 

HOBTGAOB. 

SberifTs  Deed  on  Foreclosure,  see  Jmii- 
ciAi.  Saie. 
A  deed  absolute  in  form  will  be  treated  as 
a  mortgage  when  it  is  given  to  secure  pay- 
ment of  a  debt,  although  the  parties  may 
have  agntA  that  upon  default  of  payment 
the  dee^  shall  become  absolute.  First  Kat. 
Bank  v.  Sargent   (Neb.)  296 

MOTIVE 

NODEH   ASO    BUETS. 

As  element  of  civil  wrong. 


Compelling   Street   Railways   to   Clean 
Street  betweoi  Tracks,  see  Stbeet 
HiiLWAYa,  2. 
See  also  Puhuc  Ijiprdvements. 
Power  to  admlaiater  trnit. 

1.  A  miuiicipality  may  tnke  property  in 
trust  for  the  education  of  poor  white  male 
orphans  under  statutory  authority  to  take 
gifts  by  devise,  and  providing  for  the  assist- 
ance of  charitable  organizations,  and  for  the 
good  order,  health,  good  government,  and 
general  welfare  of  the  city.  Clayton  v.  Hal- 
Ictt  (Ctdo.)  407 

2.  The  capacity  of  a  municipality  to  take 
property  in  trust  is  to  be  determined,  not  at 
the  teststor's  death,  hut  when  the  devise  is, 
by  the  terms  of  the  will,  to  take  effect.  Id. 
OrdlnmBcea  uid  r«KillBtIan«. 

Regulation  of  Construction  of  Build- 
ings, see  Buildings. 

Power  to  Regulate  Street  Railroad 
Rates,  see  Caboiebs. 

3.  Invalid  ordinances  are  not  ratified  by 
a  provision  in  a  new  municipal  charter  pre- 
serving and  continuing  in  force  ordinances 
which  had  been  adopted  under  the  old  char- 
ter.    Bostock  V.  Sams   (Md.)  282 

4.  An  ordinance  requiring  all  street  rail- 
ways to  pave,  repave  and  keep  In  repair  the 
space  between  their  trucks  and  between  tlio 
rails  of  their  tracks,  and  for  the  space  of  1 
foot  outside  of  each  outer  track,  is  an  in- 


police  power.    Fielders  v.  North  Jersey 
eet  R.  Co.  (N.  J.  Err.  ft  App.)  455 

5.  A  municipal  corporation  cannot,  un- 
der the  general  welfare  clause,  prohibit  one 
from  carrying  on  a  lawful  vocation  on 
Christmas  Dav,  when  there  is  nothing  in  the 
character  of  tlie  business  which  is  calculated 
to  interfere  with  the  peace,  good  order,  and 
safety  of  the  community.  Watson  v.  Thom- 
-    (Oa.)  602 


334 

mimciPAi.      coBFOiLATioirt. 

Jurisdictional  Amount  in  Suit  to  Re- 
■train  Issuance  of  Bonds,  see 
CovBTB,  3. 

Adverse  Posfesaion  as  amlnst  Munici- 
pality, see  AovxBfiE  Possebbioit,  1. 

Negligent  Coiutruoticm  and  Mainte- 
nance of  Bicycle  Patli,  see  Hioh- 
WATS,  3-6. 

Negligent  Construction  and  Hainte- 
nanee  of  Highways,  see  HiaitWATS. 
se  L.  R.  A. 


The  incorporation  of  a  statute  limit- 
ing; the  hours  of  labor  on  public  works  into 
a  contract  for  the  construction  of  a  sewer 
does  not  make  the  provisions  thereof  binding 
on  the  contractor,  if  the  statute  is  invalid, 
or  estop  him  from  contesting  its  validity. 
Cleveland  v.  ClemenU  Brothers  Constr.  Co. 
(Ohio)  776 

Indelitodaaac. 

Duty  of  Federal  Court  to  Follow  SUte 

Decisions  Relating  to,  see  CotlBTS, 

6. 

7.  Provision  for  a  mortgage  on  a  water- 
works system  to  be  obtained  with  the  pro- 
ceeds of  bonds  which  the  mortage  is  to  se- 
cure does  not  imply  an  indebtedness  on  the 
part  of  the  mortgagor  within  a  constitu- 
tional provision  limiting  municipal  indebted- 
ness, when  the  bonds  are  to  be  paid  out  of  a 
sinking  fund  to  be  provided  by  a  special  tax 
on  the  property  within  the  municipality. 
Swanson  t.  Ottumwa  (Iowa)  620 

8.  The  issuance  of  bonds  by  a  municipal- 
ity to   procure  funds   for  a  water  supply. 


.:,,Goot,>le 
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whicb  are  payttble  out  of  a  sinkii.g  fund  to 
be  provided  by  a  gpeciitl  tax  upon  the  prop- 
eity  within  the  municipality,  ijid  for  whidi 
there  can  be  no  general  liability  od  the  part 
of  the  city,  does  not  create  an  indebtedness 
within  the  meaning  of  a  canatitutional  limi- 
tation of  municipal  indebtedneaa.  Id. 
9.  A  eonstitutional  provision  that  no  city 
shall  become  indebted  beyond  a  certain  lim- 
it, "in  any  manner  or  for  any  purpose,"  can- 
not be  evaded  by  making  a  present  levy  of 
an  annual  tax.  to  extend  over  a  long  period 
of  years,  for  the  payment  of  interest-bearing 
bonds,  with  the  proceeds  of  which  a  munici- 
pal water  supply  ia  to  be  immediately  pro- 
cured, on  the  ground  that  it  is  merely  antici- 
pating the  future  revenue  for  present  use. 
Ottumwa  V.  Citv  Water  Supply  Co.  (C.  C. 
App.  Bth  C.)  604 
Notes  amd  Bbikfs. 

Municipal  eorporations ;  power  of  legisla- 
ture over;  limitation  of  powers  ofj  limiting 
hours  of  labor  on  public  contracts.  7TB 

Limitation  of  powers  of,  to  those  specified 
by  charter;  rlf(ht  to  take  property  in  trust 
for  educational  and  eharitaole  purposes; 
education  of  orphans  as  charity;  eSect  of 
limiting  benefits  to  "whit^'  orphans;  how 
question  of  city's  capacity  to  execute  trust 
may  be  raiaed.  410 

Ordinance  restricting  use  of  propeil^;  ne- 
cessity of  uniform  rule  of  action;  e^ct  of 
arbitrary  will  of  governing  authorities ; 
rigbt  of  property  owner  to  judicial  determi- 
nation of  question  of  nuisance,  282 

Duty  of,  to  abate  nuisance  by  obetruction 
of  street.  C73 


Running  of  prescription  against  interest 
of,  in  highway.  101 

Failure  to  keep  highway  in  repair;  liabil- 
ity for  injuries  sustained  by;  how  enforced; 
necessity  of  notice  of  defects;  ordinance  re- 
quiring street  railway  to  pave  stred:;  valid- 
ity of,  456 

Construction  of  bicycle  path  by  city;  lia- 
bility for  injury  caused  by  defect  in;  duty 
to  erect  barrier?  to  prevent  people  riding 
into  curb  or  gutter;  liability  for  insufScieat 
lighting  of  street.  346 

Power  to  erect  public  buildines;  what  in- 
cluded in;  lease  of  public  buildings;  inta-- 
ference  by  courts  with  discretionary  powers 
of  municipal  corporations.  723 

Liability  for  damming  back  wato'  of 
stream.  863 

Powers  of,  as  to  establishment  and  4q»era- 
tion  of  ferries.  fil3 

Power  of,  to  authoriie  obstruction  of  nav- 
igable waters.  77 

Power  to  prevent  work  on  legal  holiday. 
602 

Right  to  regulate  rates  of  fare  on  street 
railroads;  to  require  furnishing  of  trans- 
fen;  strict  construction  of  powers  of;  con- 
*  to  use  of  streets  by  railway  as  contract. 


Kfl'ect  of  limitation  of  municipal  inddit- 
edness  upon  the  acquisition  of  a  wal«r  sup- 
ply or  sewer  syatau.  604 

LimitatiMi  of  indelitedness ;  what  c«(uti 
tutes  indebtedness;  obli^ti<His  payable  out 
of  special  fund  to  be  ratsed  by  taxation,  or 
from  proceeds  of  waterworks,  et«.  607 


ATION. 

Of  Japanese,  see  Auehs. 

Collateral  Attack  on  Judgment  of,  i 

JUIMMEHT,   2. 

HAVIGABIX  WATEttS. 


HEOUOEMOE. 

Blasting;  Liability  for  Injuries  Result- 
ing from,  see  BLAen:«3. 

Injuries  to  Passestgers,  Liability  ot  Car- 
rier, see  CaBBiEBa. 

Injuries  to  Travelers  from  Defects  in 
Highways,  see  Hiqhwatb,  4-6. 

Validity  of  Contract  Exempting  Master 
from  Liability  for,  see  MAanx  ahd 
HKavANT,  1;   CairrSACTe,  3. 

Causing  Injury  to  Servant  of  Another, 
see  Mabteb  and  Servant,  4. 

AHegations  of,  see  Pi.eAnT!io. 

In  Delivering  or  Sending  Telegram,  aea 
Telgqiuphs. 

Question  of  Law  or  Fact,  see  Tbial,  4. 
See  also  DAicAOEa;    Mastek  aiiii 

SeBTANT;     pHTSICIAIfB      AlfD     6UE- 

QEOMS,    3,    4;    Pbozhcaix  Caiisb; 
Stbxet  Rahways. 

1.  When  the  owner  of  dangerous  prem- 
ises knows,  or  has  good  reason  to  bMieve, 
that  children  so  young  as  to  be  ignorant  of 
the  danger  will  rexort  thereto,  he  is  bound 
to  take  such  precautions  to  ke^  tbem  frimt 
such  premises,  or  to  protect  them  from  in- 
juries likely  to  result  from  the  dangerous 
condition  thereof  while  tho^  as  a  man  of 
ordinary  care  and  prudence,  under  like  cir- 
cumstances, would  take;  Chicago,  B.  ft  Q. 
R.  Co.  V.  Krayenbuhl  (Neb.)  020 

2.  A  railroad  company  is  liable  for  in- 
jury to  a  child  by  a  turntable  to  which  chil- 
dren were  in  the  habit  of  resorting,  with  the 
knowledge  of  the  oompany  and  its  employees, 
where  it  took  no  means  to  prevent  tne  chil-' 
dren  from  playing  upon  the  turntable  and 
failed  to  keep  it  guarded  or  properly  fas- 
tened. Id. 
See  also  Raixboub,  2,  3. 

3.  One  is  not  guilty  of  negligence  in 
sleeping  with  a  child  coming  down  with 
smallpox,  where  she  does  not  know  that 
there  is  any  smallpox  in  the  neighl>orhood. 
and  has  no  reason  to  doubt  the  mother's 
statement  that  she  suppoees  the  child's  ail- 
ment to  be  chicken  pox,  so  as  to  prevent  her 
recovery  for  injuries  caused  by  oontracting 
the  disea.se,  from  one  whose  negligence  in- 
duced it  in  the  child.  Henderson  v.  CHal- 
oran  (Ky.)  718 

4.  One  who  nttenipta  to  take  fish  from  a 
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nrivate  lake  contTury  to  law,  knowing  that 
It  is  guarded  by  a  watchman  with  a,  gnn 
which  u  sometimes  diaeharged,  cannot  recor- 
«r  for  a  wound  UDintcntionallT  inflicted  Mjt- 
an  him  by  a  sbot  from  the  gun,  although  it 
WAS  neslfffentlr  fired.  Hagar  y.  Eamniond 
(N.  Y.)  816 

Nom  AHD  Bbids. 

Heglfganwi  injtuy  caused  by  aeti  <rf  two 
partiea;  who  liabls.  6TS 

In  absenoe  of  nolfttioa  of  l^;al  duty 
to  exercise  care;  oo-operatlon  of  wmngful 
act  of  plaintiff  to  produce  damages  sus- 
tain^; unforaoeen  ittsnlta  of  act;  as  to  tres- 
paners.  316 

Effect  oi  iDcresse  of  injury  because  of  dm- 


o  disease;  proximate  cause. 

Preaumption  of,  from  happening  of  acci- 
dent. 81B 


303 

Preenmption  ot,  from  lurching  or  stoppage 
of  tMin  causing  passenger  to  fall  or  be 
thrown  from  car.  110 

Liabilitr  for  natural  and  probable  conse- 
quences of  act.  712 

Liability  for  oonBequmtial  injuries  result- 
ing fi«m  act.  83 

In  running  train  at  uceeseiTe  speed  In  tIo- 
iation  of  <^uaauee;  injuiy  to  brakemaji  by; 
cdTeet  of  custom  to  xeliere  from  Uabili^; 
last  dear  chance.  690 

In  maintaiDing  dangerous  attractions  for 
children;  turntables;  contribnUxy  negli- 
gence of  child.  vZl 

Subsequent  precautkna  as  admbsfoD  of, 
in  case  of  aceidoit  119 

Bnfflcleney  of  general  all^ation  of,  in 
complaint ;  presumption  of,  in  case  of  killing 
of  stock  m  railroad.  209,  211 


Contract  to  Use  Newspaper  to  luflueuoe 
Action  of  Political  Convention,  Va- 
lidity of,  see  CoHTKAOTS,  S. 

mraaAxcnui. 

Pillars  erected  in  front  of  a  building  so 
M  to  extend  22  inches  onto  the  sidewalk  ais 
a  public  nuisance.    First  Nat.  Bank  v.  Ty- 
son (Ala.)  399 
NoTEa  Aim  Bnvs. 
Nuisance;  what  oonstitntes.  63 
Obetructiou  of  street  as;  duty  of  city  to 
abate.                                                         673 
Encroachment  upon  street  as.               400 
Obstrnetion  of  navigable  water  as.        90 
Lawful  acts  as.                                      422 

OFFICERS. 

Right  of  Peace  Officer  to  Kill  Fleeing 
Person,  see  Houiciob,  1. 
A  member  of  a  board  of  education  of  a 
69  L.  R.  A. 


school  district  in  a  city  having  a  population 
of  over  1,600,  organized  under  the  provisionii 
of  Neb.  Comp.  Stat,  chaji.  79,  subd.  14,  de- 
claring school  districts  in  such  cities  to  be 
iMMlies  corporate,  and  prescribing  the  powers 
and  duties  of  boards  of  education,  is  a  min- 
isterial officer  within  the  meaning  of  the 
term  as  used  in  Neb.  CMm,  Code,  |  180,  pro- 
viding for  the  punishment  of  certain  public 
officers  for  maueasanae  in  office.  Stat*  y. 
Loechner  (Neb.)  916 

NoiKfl  Am  BziDS. 
Offloen;  member  of  board  of  education  as. 
916 

Noiu  Aim  Bxixn. 

Forfeiture  of  oil  lease.  607 

As  part  ot  realfy;  injunction  to  restrain 

extraction  of.  657 


ORPHANS. 

Education  of,  as  Constituting  a  Charit- 
able Puipose,  see  CsABrnBa,  1. 

OSTEOFATHT. 

Discrimination  in  Tktot  of,  see  Cohbti- 

TunoNAL  Law,  8. 
Uoeose  of,  see  Piithi<]iaitb  asd   Suk- 
OIOKB,  ^. 

NoixB  un>  BsDcrs. 
Osteopathy;  as  practice  of  medicine,     188 


jm     oHiu). 

Legitimation  of  Bastard  in  One  Stat« 
as  Affecting  His  Status  in  Another, 
see  ConrutTT  or  Laws,  4. 

Release  of  Master  by  Father  of  Minor 
Snrant,  see  CoirrRAcre,  3. 

Right  of  Mother,  after  Divorce,  to  Main- 
tain Action  for  Killing  of  Child, 
see  Death,  1. 

Criminal  Responsibility  of  Father  for 
Refusing  to  Permit  Medicine  to  be 
Administered    to    Child,    see    In- 

StBtemeut  of  the  residence  of  the  par- 
ents of  a  child  about  to  be  adopted,  in  a  writ- 
ten consent  Sled  by  them,  is  a  sufficient  com- 
Jlianoc  with  a  statute  requiring  the  resi- 
ence  of  the  parents  of  the  child  to  be  stated 
among  other  things  in  a  petition  for  adop- 
Uon.    Flannigan  v.  Howard  (111.)  604 


Rights  of  adopted  child.  604 

Duty  of  parents  to  children;  effect  of  di- 
vorce decree;  abandonment  by  father  as  re- 
nunciation of  claim  to  child;  subrogation  of 
mother  to  rights  of  father;  right  of  motlier 
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PASTmon. 

A  petition  for  partition,  to  wUch  i>er- 
Bona  having  an  interest  in  the  land  are  not 
nuide  parties,  cannot  be  maintained.  John- 
son V,  Johnson  (Mo.)  74B 

PASTHERBHIF. 

NoTXB  Aim  Brutb. 

Partnenhip;  debta  of,  are  debt«  of  each 
partner  perBonallf;  righta  in  propertj  of. 
when  insolvent.  783 

Garnishment  of  uncertain  amount  due 
from  one  to  the  other.  876 

PABBENGERS. 

Duties   and   Liajiilitie*  of   Carriers   to- 


AOBHT,  4. 


i  Fbikcifai.  and 


That  a  partj  to  whom  money  due  an- 
other is  paid  i«  not  in  poasetabn  of  the  evi- 
dences of  the  indehtednsBB  is  not  conclusive 
of  the  question  of  authorf^  to  make  the 
collection,  but  such  authority  may  be  in- 
ferred from  the  fact  that  similar  acts, 
through  a  series  of  transactions  relating  to 
a  like  huBiness,  have  been  uniformly  rati- 
filed  by  the  creditor.  Harrison  Nat.  Bank 
T.  Austin   (Neb.)  294 

FERSONAI.  INJURIES. 

See  DAUAose ;  Mabteb  Ann  Sebvaht  ; 
Strkt  Railwatb. 

FE8TH01I8E. 

Unlawful  Location  as  Proximate  Cause 
of  Spread  of  CtHitagious  I>isease, 
see  Fboxiuati  Causer  G. 

PHOTOORAPHS. 

Publication  of,  for  AdvertiBing  PunioBes 
as  Constituting  a  Ubel,  see  Libel 

AUD    SLANOEB. 

Unauthorized  Publication  of,  for  Adver- 
tising Purposes,  see  Pbivact. 
Notes  asd  Bbiefb. 
Pliotographs;   property  right  in;  publica- 
tion >f,  for  advertising  purposes  as  invasion 
of  privacy;  injunction  to  reatrain.  479 

PHTfllCIANfl  AMD  SUBOEOIfS. 

License ;  Statute  Requiring,  as  sn  Un- 
lawful Discrimination,  see  Conbti- 
TunoKAi.  Law,  7,  8. 

Privilej^d  Communication,  see  Evi- 
dence, 7. 

Affidavit  end  Information  for  Practis- 
ing Medicine  without  a  License,  see 

iNDlCniENT   AND    InFOBUATIOR,    I    . 


"Professor,"  and  holds  himself  out  to  the 
puhlic  as  a  healer  of  disease,  and  whose 
treatment  in  a  particular  case  consisted  of 
holding  an  affected  limb  and  rubbing  it,  is 
within  the  t«rms  of  a  statute  requiring  a 
license  of  persons  who  announce  to  the  pub- 
lie  a  readiness  to  cure  disease,  or  who  use 
in  connection  with  their  names  the  word 
"Professor,"  or  an^  word  intended  to  desig- 
nate thnn  aa  practitioners  of  mediciiie  in  any 
of  Its  branches.    Parks  v.  State  find.)     190 

2.  The  practice  of  osteopathy  is  not  with- 
in tbe  provisions  of  a  statute  making 
the  practice  of  medicine  or  lurguy  with- 
out a  license  a  misdemeanor.  State  V.  IJe- 
Knight  (N.  C.)  18T 

3,  The  skill  required  of  a  physician  in 
treating  a  dislocate  and  broken  bone  is  not 


not  equal  the  skill  and  pruden 
physicians  in  similar  communities.    Burit  t. 
Foster   (Ky.)  277 

4.  A  physician  is  not  absolved  from  lia- 
bility for  failure  to  exercise  proper  skill  in 
a  particular  case  by  the  fact  that  the  result 
is  as  good  as  is  usually  obtained  in  like 
esses.  Id. 

NoiKS  ARD  Briefs. 
Meaning  of  "practice  of  medicine;"  atal- 
ute  requiring  license  for;  constitutionality 
of;  as  police  regulation ;  exempUon  of  nurses 
as  osteopaths;  class  legislation;  magnetir 
healer   as    physician;   irtio  is  a  "surgeon." 


Nom  ARD  BaiEra. 
As  obstruction  to  navigation. 


1.  A  general  allegation  of  negligence. 
while  goM  against  a  general  dnnnrrer,  is 
not  good  against  a  demurrer  on  the  ground 
of  uncertainty,  unda-  Idaho  Rev.  Stat.  I 
41SS,  subd.  2,  requiring  the  complaint  to  con- 
tain a  statement  of  the  facts  constituting  the 
cause  of  action,  in  ordinaiy  and  concise  lan- 
guage. King  V.  Crigm  Short  Line  R.  Co. 
(Id.)  209 

2.  In  an  action  for  injury  to  a  child  by 
a  turntable,  a  petition  which  allies  that 
plaintiff  was  induced  by  other  small  dil- 
dren,  with  the  knowledge  uid  consent  of  de- 
fendant. Its  agents  and  servants,  and  by  the 
invitation  of  defendant,  to  come  to  the  tnni- 
table,  Is  sufBcient  as  a&ainst  a  demurrer  orv 
tenus  on  the  ground  that  there  was  no  al- 
legation of  the  authority  of  any  agent  of  de- 
fendant to  invite  plaintiff  upon  its  turntable, 
or  any  facts  which  constitute  such  czpresa 
inviUtion.  Chicago,  B.  ft  Q.  R.  Co.  v.  Kray- 
enhuhl   (Neb.)  9E0 

'.  Negligence  on  the  part  of  tbo  foronan 
in  charge  of  repairmen,  which  caused  injury 
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to  one  of  tbeni,  is  charged  by  an  allegati 
that  he  Diligently  gave  the  brnkeman  on 
a  hand  car  a  eignal  to  stop  it  auddenly  and 
quickly,  when  it  waa  going  at  the  speed  of 
20  miles  per  hour,  without  giving  other  per- 
sotta  Ml  tile  car  notice  thereof,  obedience  to 
which  would  necessarily  endanger  the  lives 
and  liinba  of  mich  peisoos;  and  that  by  rea- 
son of  the  giving  of  such  order,  and  ita 
obedience,  the  injuries  complained  of  were 
received.  Thaeker  y.  Chicago,  1. 1  L.  R.  Co. 
(Ind.)  792 

Notes  and  Buefs. 
Pleading;  multifariouaneas  of  bill.  4Za 
SutRcimcy  of  general  allegationa  of  neg- 
ligence:—  (l.)&copei  (II.)  the  rule  as  gen- 
erally stated;  (111.)  more  particular  state 
mcDt  of  the  rule;  tlV.)  Teas<»ia  for  rule; 
(V.)  averment  of  duty  aa  an  element  of  neg- 
ligence; (VI.)  the  rule  as  affected  by  neces- 
Rily  of  noticB  of  nature  of  claim;  [VII.)  ef- 
fect of  the  nature  of  the  negligence  or 
n-rong;  (VIII.)  the  rule  as  affected  by  meth- 
od of  asserting  defect:  (a)  by  demurrer; 
(t)  by  motion  to  make  more  definite  and 
certain;  (o)  by  objection  after  iaaue  joined; 
{IX.)  the  rule  as  affected  by  accompanying 
allc^tjon  of  facta;  (X.)  application  of  rules 
to  negligence  of  ordinary  raitroads:  (a)  gen- 
erally: (b)  fn  case  of  injur;  to  persons:  (1) 
general  allegations  as  to;  (2)  on  right  of 
way;  (3)  at  croBsings:  (a)  general  allega- 
tions as  tof  (b)  alt^ationa  aa  to  negligent 
management:  (o)  alle^tions  as  to  omission 
of  signals;  (d)  allegations  as  to  obstructions 
of  highway;  (4)  from  defective  structure  or 
appliances;  (S)  from  frightening  horses: 
(e)  in  case  of  injury  to  stock:  (1)  by  col- 
lision giHieralty;  (2)  collisiona  from  failure 
to  properly  inclose  track;  (3)  by  frighten- 
ing; (d)  in  caae  of  injury  to  other  pnmerty 
in  genera] :  (1)  bycollision;  (2)  from  defec- 
tive conatruction ;  (8)  from  setting  fires: 
(s)  allegations  as  to  communication  from 
right  of  way;  (b)  other  allegations  in  gen- 
eral ;  (XL)  application  of  rules  to  negligence 
o{  street  railroads;  (XII.)  application  of 
rules  to  negligence  of  carriers:  (a)  of  goods 
or  property;  (6)  of  posseDgers:  (I)  gcueral 
rules;  (2)  <m  ordinary  rauroads:  (a)  gen- 
erally; (b)  through  bnproper  structure  or 
^>piranae8 ;  ( o)  by  negligent  running  or 
management;  (d)  byoolliiion;  (3)  on  street 
railroads;  (4)  by  s&ige  or  boat ;  (e)  of  mes- 
sages; (XIII.)  application  of  rules  to  mu- 
ni^p^  negligence:  (a)  defective  or  danger- 
ous streets  or  highways;  (b)  defective  or 
dangeroua  sidewalks;  (o)  dangerous  or  de- 
fectum bridges;  id)  excavations;  (XIV.) 
application  of  rules  to  negligence  of  employer 
infnriiig  employee:  (a)  ^neral  rules;  [b) 
witL  respect  to  the  relationship  of  the  par- 
ties; (o)  with  reference  to  proper  place  to 
work:  (1)  averments  aa  to  defet^;  (2) 
avennenta  SB  to  knowledge  of  employer;  (d) 
with  reference  to  proper  manajfeiiipnt  of 
work:  (I)  hy  ordinary  employers;  (2)  by 
railroad  companies;  (e)  with  reference  to 
proper  structure,  machinery,  and  appliances : 
(I)  avennents  as  to  defects  in  ordinary  em- 
ployinent;  (Z)  avraments  as  to  defects  in 
iiO  L.  B.  A 


[  railroad  employnient;  (a)  in  right  of  way 
and  track;  (b)  in  rolling  stock  and  appli- 
ances; (3)  averments  aa  to  knowledge  of  em- 
ployer; If)  with  relation  to  competent  and 
rsrcful  fellow  servanta:  (1)  a-verments  fts  to 
incompetency;  (2)  averments  as  to  knowl- 
edge of  employer;  (3)  averments  showing 
responsibility  for  fellow  servant's  act;  ig) 
negativing  employee's  knowledge  of  defects 
or  incompet«icy;  (XV.)  application  of  rulca 
to  breach  of  irfBcial  duty;  (XVI.)  applica- 
tion of  rules  to  improper  performance  of  pro- 
fessional duty;  (XVII.)  application  of  rule* 
to  breach  of  contractual  duty;  (XVIII, )  ap- 
plication of  rules  to  maintenance  of  public 
nuisance;  (XIX.)  application  of  rules  to 
maintenance  of  defective  or  unsafe  premises 
or  structures;  (XX.)  application  of  rules  t» 
keying  dangeroua  animals;  (XXI.)  appli- 
cation to  breaches  of  other  duties  in  general: 
(a)  in  the  management  of  carriages  in  high- 
ways; (b)  in  the  management  of  vessels; 
(o)  in  other  miscellaneous  matters;  (XXII.) 
the  rule  as  to  pleading  contributory  negli- 
gence;  (XXIII.)  conclusion.  200,  2\» 

POUOE. 

Homicide   by,   in   Attempting  to   Make 
Arrest,  see  HouiCtDE,  I. 

POUCE  POWER. 

See   CONBTITL-TIDNAL  LAW,    15. 

Power  of  Municipality  to  Compel  Street 
Railways  to  Pave  between  Tracks, 

see   MUNICIPAI.   CoBPOUAtlONB,   4. 


P08T0FFICE. 

1.  A  railroad  company  carrying  mail  uli' 
der  contract  with  the  United  States  goveni- 
ment  owes  no  duty  to  the  sender  of  a  par- 
ticular registered  package  of  mail,  which 
will  give  him  a  rignt  of  action  in  case  the 
packa{;e  is  destroyed  through  the  negligence 
of  the  company's  servants.  Boston  Ina.  Co. 
V.  Chicago,  R.  L  &  P.  R.  Co.  (Iowa)         706 

S.  The  operation  of  trains  and  care  at 
switches  are  not  duties,  the  personal  per- 
fonoance  of  which  the  exercise  of  ordinary 
oarc  requires  of  a  railroad  company  under 
its  contract  to  carry  the  mails,  so  aa  fa> 
give  the  sendee  of  a  package  a  right  of  ac- 
tion against  it  for  the  loss  of  the  packan 
through  negligence  in  such  performance.  Id. 


Noivs  AKD  BSIKTB. 
.S.'P  also  WATEna. 

Preseripttve  right  to   obstruct  navigable 
stream.  ^* 

Prewi^ptif e  "^^^  **  *»^  ^>"''  ****'  "' 
■tream/  *** 


DiaitizodbyGOOgle 


PltlNt 


>  A.OKNT— fUUXtMATE  CaLHK. 


f RIHCIFAI.     AXD     AOiaiT. 

Burden  of  Proving  Agent's  Authority 
to  Indorse  CoiDmerciftl  Paper,  see 
Evidence,  2. 

Liability  of  Principal  for  Wilful  or  Neg- 
ligent Acta  of  Agent,  aee  IIabieb 
AHD  Sekvant. 

1.  A  iuperint«Ddeiit  ol  m  mill,  with  au- 
thoritj  to  manage  the  running  of  it,  baa  no 
itii  plied  autbority  to  indorae  commercial 
paper  given  in  payment  of  mill  accounts, 
where  such  poww  U  not  nccesaary  to  the 
performance  of  the  duties  Imposed  on  bim, 
«Dd  he  is  not  accustomed  to  perform  acta 
of  a  similar  nature.  Jackson  Paper  Mfg. 
Co.  y.  Commercist  Nat.  Bank    (IlL)        6GT 

2.  One  purchasing  from  an  agent,  upon 
his  Indoraement,  commercial  paper  payable 
to  the  order  of  his  principal,  cannot  imply 
authority  to  make  the  indorsement  from  the 
facta  that  be  had  seen  the  ai^t  in  eh«rge 
-of  the  principal's  mill,  aigaged  in  the  man- 
agement of  his  business,  opening  mail,  giv- 
ing orders  to  employees,  and  countersign- 
ing; checks  drawn  tiy  the  principal  for  sup- 

3.  Rightful  possesaioD  by  an  agent  of  a 
check  payable  to  hJa  principal  givea  no  au- 
thority to  indorae  and  transfer  tltk  to  it. 

Id. 

4.  Where  one  has  placed  his  agent  for 
the  investment  of  money  in  notes  and  mort- 
gages in  such  a  situation  that  persons  of 
ori^inary  prudence  and  acquainted  with  hna- 
itiess  luages  would  be  justified  in  resarding 
such  agent  as  having  full  authority  inth  re^ 
«renoe  to  the  KdMiaion,  collection,  etc.,  of 
such  notes  and  mortgagee,  payment  to  anch 
.a^nt  will  be  deemed  payment  to  the  prin- 
-eipal.    Harrison  Nat.  BaiJc  v.  Austin  (Neb.) 


■of  the  R)^ncy  of  the  indorser  hy  the  form 
of  his  signature,  is  bound  to  take  notice  ol 
tlic  limitations  upon  his  authority.  Jack- 
aon  Paper  Mfg.  Co.  v.  Commercial  Nat  Bajik 
(III.) 


injuriea  to  tenants  caused  by  his  failure 
to  malca  them.  Lough  t.  John  Davis  ft  Co. 
(Waah.)  BOZ 

Nona  AKD  BBin«. 

Fraud  of  agent  inducing  payment  of 
money;  right  b>  recover  from  agnit  where 
money  has  been  paid  over  to  principal.    731 

Power  of  agent  to  indorae  commercial 
paper;  burden  of  proving  authority;  duty 
to  take  notice  of  limits  of  authority.        6SB 

Liability  of  agent  to  third  party  for  mis- 
feasance or  malfeasance.  SOS 

Effect  of  atatemuit  of  tioktl  agent  to  bind 
principal.  742 

PBIVAGT. 

Publication  of  Likeness  for  Advertising 
Purposes  as  Ccmstitutlng   a   Libel, 
see  Libel  and  Slandeb. 
S9  L.  R.  A. 


The  unauthoi-ized  publication  of  one's 
likenesa  by  another  person  for  advertising 
purpoties  will  not  support  an  action  for  in- 
junction or  for  damages  on  the  theory  that 
it  is  an  invaaioo  of  a  "right  of  privacy." 
Robersott  v.  RoebestN'  FoUbig  Box  Co.  (N. 
y.)  478 

Notes  ahd  Bsixn. 

Right  of;  publication  of  woman's  portrait 
for  advertising  purposes  as  an  invasion  of; 
injunction  to  protect.  479 

PRIVATE  WAT. 

Conversiosi    into    Public    Highway    I7 
User,  see  Biohwavb,  1. 


PROXIMATE  0AIT8E. 

I.  To  rmder  a  railroad  company  Uabk 
for  the  death  of  a  brakeman  who  fell  from 
the  train  while  it  was  running  at  greater 
speed  than  be  bad  consented  to,  such  speed 
must  have  been,  not  only  negligmt,  but  tha 
operating  cause  of  the  injury.  Martin  v. 
Chicago,  R.  L  ft  P.  R.  Co.  (Iowa)  BSfl 

S.  The  act  of  a  olerk  delivering  mail 
from  a  moving  train,  in  puahing  a  mail  grab 
out  13  or  14  inches  from  the  car  to  serve  as 
a  Bupport  as  ha  leans  forward  to  hand  out 
the  mail,  by  reason  of  which  the  grab  comes 
in  contact  with  a  semapbore  post  and  is 
thrown  back,  catching  ana  crushing  his  hand 
against  the  side  of  the  car,  is  the  proximate 
cause  of  tha  injury,  wbere  there  is  no  neces- 
sity to  make  any  use  irtiatever  of  tha  f^b, 
which  is  designed  to  Iw  used  only  In  colWt- 
ing  mail  from  cranes;  and  the  carrier  ia  not 
lii^le,  althou^  it  la  negligent  in  placing  the 
post  too  near  tha  track.  Oeorgia  8.  ft  P.  R 
Co.  T.  CartMge  (Go.)  tlB 

3.  The  n^ligent  jolting  of  a  train,  by 
which  a  passenger  is  hurled  through  tha  n  ~~ 
door  and  left  in  an  insensible  eon£tiaa  n 
the  track,  is    the  proximate    1 
death,  where  he  ia  subsequently  n 


of'^ 


kilted  by  an   engine  belonging    to    another 


at   any   time.     Southern   R.   Co.   ^ 
Webb  iOh.)  lOS 

4.  While  the  guieral  rule  is  that  It,  sub- 
sequently to  an  original  wrongfut  or  ne^i- 
gent  act,  a  new  cause  bos  intervened,  of  it- 
self sufficient  to  stand  sa  the  cauae  of  tha 
misfortune,  the  former  must  be  considered  aa 
too  remote,  still,  if  the  character  of  the  in- 
tervening set  claimed  to  break  the  connection 
between  the  original  wrongfut  act  and  the 
subsequent  injury  was  such  thst  its  probable 
or  natural  consequences  could  reasonably 
havfi  bpcii  anticipated,  apprehended,  or  fore- 
seen by  the  original  wrongdoer,  the  eauaal 
connection  Is  not  broken,  and  the  original 
wrongdoer  is  responsible  for  all  of  the  con- 
sequences Tpsulting  from  the  intervening  ai 


Southern  R.  Co.  v.  Webb  (Qo.) 
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PuuLic  BoiLDoras— Railboadb. 


S.  The  coutrHCtion  of  ■mallpox  bjr  » 
guest  from  an  ininate  of  the  house,  who  is 
conceded  U>  hare  contracted  the  disease  be- 
cause of  the  unlawful  tocation  of  a  pest  hos- 
pital near  by,  is  a  proximate  result  of  such 
unlawful  location,  so  as  to  render  the  city 
making  it  liable  for  the  injury  thereby 
caused  to  the  guest  Henderson  v.  O'Haf- 
oran  (Ky.)  718 

Notes  add  Bnisra. 

Proximate  cause;  what  is;  in  case  of  neg- 
ligent injury ;  pre-axisting  tendency  of  party 
injured  to  disease;  injuiy  increased  by  de- 
lirium trDmens  caused  by  Toluntary  use  of 
alcohol.  496 

Of  injury  by  post  near  railroad  brack; 
n^ligpnce  ol  party  injured.  IIS 

Effect  of  interrentng  agency;  act  of  third 
person;  of  death  of  passenger  thrown  upon 
track  and  killed  by  engine  of  other  company ; 
as  question  for  jury.  110 

Of  damage  caused  by  bulging  of  railroad 
embankment.  83 

PUBUO  B1]niJ>IITOB. 

Use  of  School  Buildings  for  Theatrical 
Performances,  see  Schools,  3. 
Notes  Ain>  Bbotb. 


PUBUO      IHPROTiaCENTS. 

Power  ol  Municipality  to  Compel  Street 
Ifailways  to  Pave  between  Tracks, 
"    see  MrsiciPAL  CospoBATionB,  4. 

1.  To  provide  a  sewerage  system  for  a 
designated  district,  the  legislature  may, 
within  reasonable  limits,  determine  that  the 
cost  shall  fall  upon  such  district,  and  fix  the 
principles  upon  which  it  shall  be  appor- 
tioned-   Smith  V.  Worcester  (Mass.)         728 

2.  When  the  legiBlature  places  the  cost 
of  sewers  for  a  particular  district  u^n  such 
district,  individual  landowners  within  i( 
cannot  show  that  they  have  received  no  ben- 
efit, because  that  question  has  been  decided 
by  the  legislature.  Id. 

Notes  and  Bbietb. 

Public  improvements;  Ilabili^  of  con- 
tractor engaged  In,  for  injuries  caused  by; 
in  absence  of  negligence.  421 

Necessity  of  special  benefits  to  justify  as- 
aesament  for.  728 

FUBLIO  XJUTDft. 


s  weemei 
does  not  remove  the  elaimant's  interest 
the  property  from  the  protection  of  the  stat- 
ute exempting  such  claims  from  liability  to 
the  satisfaction  of  debts  contracted  before 
the  issuing  of  the  final  certificate  therefor, 
I   in  favor  of  debts  of  the  partnership. 


Timber-culture  claim;  exemption  of,  from 
debt  contracted  prior  to  Iwuing  of  final  cer- 
tiQcaU.  783 

FirBUC  FOUGT. 

Contract  Violative  of  PnUio  Policy,  aM 

CONTRACTTS,     E. 


QmETnra  title, 

MOIKB  AMD  BSIETS. 

Gxteot  of  jurisdiction  of  equity  over  bills 


RAXUtOAD  REXJEF  ASSOCIATION. 

1.  A  stipulation  in  a  benefit  eertlflcate  of 
a  railroad  relief  association,  providing  that, 
where  members  of  that  department  elect  to 
accept  the  benefits  provided  by  the  certifi- 
cate, they  must  waive  all  right  of  action 
against  the  railroad  company  for  Injury  re- 
ceived, is  valid.  Oyster  v.  Burlington  Relief 
Dept.  (Neb.)  891 

2.  The  full  penalty  prescribed  by  statute 
having  been  recovered  for  the  unlawful  kill- 
ing of  a  railroad  employee  who  was  a  mem- 
ber of  the   voluntary   relief  department   of 


Nons  Ann  Beiets. 
Kailroad  relief  aasoeiation ;  proviakm  in 
certificate  of,  as  to  waiver  of  ri«it  of  action 
for  injuries;  prosecution  of  siut  on  behalf 
of  children  ai  bar  to  action  on  certificate 
by  widow  as  beneficiary;  where  full  penalty 
prescribed  by  statute  has  been  recovered.  202 


Obstruction  of  River  by  Railroad  Em- 
bankment, see  Damages,  1. 

Right  to  Close  Entrance  to  Navigable 
Cove  without  Compensation  under 
Legislative  Authority,  see  Eminent 

DOUAJH,  3. 
Injuries  to  Employees,  see  Mast^  Ami 

Sebvant. 
liability  for  Loss  of  Mail,  see  Posior- 


1.  A  railroad  c 
mittin^  a  ci 


ipany  does  not,  by  per- 
Lhibit  on  its  vacant  land 
adjoining  its  switch  yard,  invite  citizens  to 
cross  the  yard  to  reach  the  show  grounds, 
so  as  to  be  charged  with  the  duty  of  exer- 
cising care  to  protect  them  from  danger,  and 
rendered  liable  to  one  injured  by  the  opera- 
tion of  trains  while  attempting  toe 


782   Clark  v.  Northern  P.  R.  Co.  {Wash.)      508 


,)gle 


w» 


Baibid  Notx— Rkckivkba, 


2.  A  nJIrcMid  eofnpiiiiy  la  liable  for  in- 
jury fa)  m.  child  of  immatora  years  wbo  get* 
upon  Um  miming  board  of  an  en^ne  as  it 
mt«Tm  a  playKTOund,  aceordinK  to  a  geneTal 

'    nof( ■"  "^ 


time  previous,  in  tbe  habit  of  alighting,  ev- 
en  though  the  empIoyeeH  in  charoe  ol  tbe 
train  baTe  no  actual  Icnowledge  of  the  child's 
preaenoe  'upui  the  engine,  since  under  the 
eircumitancea  they  ahould  anticipate  tbe 
presence  of  children  upon  the  train,  and 
take  meaEurea  to  protect  tliem.  Ashworth 
V.  Southern  R.  Co.  (Qa.)  fig2 

3.  Where  a  number  of  children  ranging 
in  age  from  six  to  fifteen  years  are,  with 
the  knowledge  and  without  tbe  disapproval 
of  the  employees  of  a  railroad  company  )n 
charge  of  ita  trains,  permitted  to  board  and 
ride  upon  the  trains  while  they  are  passing 
over  a  side  track  through  a  playground  of 
tbe  diildren  to  a  point  beyond,  and  white 
they  are  returaiog  from  such  point  to  the 
main  line  of  the  road,  tha  children  alisht- 
■ng  from  the  trains  at  the  limits  of  the  play- 
ground, both  going  and  returning;  and  this 
custom  is  a  continuous  one, — it  is  tile  duty 
of  tbe  employees  of  a  train  who  are  aware 
of  this  custom,  to  anticipate  that  when  tbe 
train  altera  the  playground  the  children  ttiW 
attempt  to  ride  upon  it  and  alight  from  it 
at  the  point  where  they  have  been  accus- 
tomed to  do  10;  and  they  are  under  a  fur- 
ther duty,  consequent  upon  the  first,  to  take 
proper  meaaurea  to  prevent  Injury  to  snch 
children.  Id. 
See  also  Xkhjoekce,  S. 

4.  The  only  duty  which  a  railroad  com- 
pany owes  to  a  trespasser  upon  or  about  its 
pmperty  Is  not  to  injure  him  wantonly  or 
wllrulty;  but  tbia  rule  does  not  relieve  tbe 
Company,  under  all  circunitancea,  from  an- 
ticipating the  presence  of  a  trespasser  up- 
on its  property,  and  from  taking  proper 
precautions  to  prevent  injury  to  him.       Id. 

Nons  Ain>  Buxra. 

Railroads;  discrimination  against,  in  atat- 
utP  as  (o  condemnation  of  land;  power  of 
individual  to  own  and  operate.  GBZ 

Intersection  of  street  railways  with;  right 
to  compel.  489 

Compelling  construction  and  maintenance 
of  cattle  guards  by;  requiring  to  elevate 
tracks  and  maintain  viaducts;  special  tax 
on,  for  maintaining  railroad  commisaion.  SSQ 

Obstruction  of  stream  by  railroad  embank- 
ment 83 

Obstruction  of  waters  of  stream  by  rail- 
road bridge.  863 

Injury  to  children  plaviug  ou  turntable; 
implied  invitation  to  children.  025 

Liability  of  company  transferring  defec- 
tive car  to  ottter  company  for  injury  there- 
by to  latter'a  employees.  712 

Duty  of,  to  persons  attending  exhibition 
on  railroad  property;  toward  infants  tres- 
59  L.  R.  A. 


passing  An  tracks  in  switch  yards;  etfeet  of 
contributory  negligence.  SOS 

Contract  with,  by  UXbet  to  nliero  boa 
liability  for  injuries  t«  mlacr  a&pkyee;  va- 
lidity of;  eonstnietioi  oL  lit 


VOTE. 

LiabUi^  of  Maker  to  buwomt  HoU«, 
see  Bills  and  Ncncs,  2. 


Nona  AKD  BniEra. 

Aninst  child  as  act  of  criminal  vfoloiee. 

688 

Admissibility  of  ffvidence  of  other  acta  o( 

sexual  intercourse  on    trial  tor;    ot    ints^ 

course  with  other  p 


BIUUL  PROPEBTT. 

Conveyanon  of,  sea  IteEns, 
Qnnt  of  Elaasnent  as  Bains  Ono  jb>pur- 
tenant  to  Land,  and  Not  in  Omas, 


Estoppel  by  Deed  aa  to  After-Acqairad 

Titl^  see  Estopfxl,  1-3. 
Passing  of  Estate  by  Entirctlea  under 
Hnsband's  Asmgnment  for  Benefit 
of  Creditors,  see  Ikbolvkrut. 
Every  purchaser  cf  land   takes   title 
snbject  to  any  defects,  reservatitms,  and  ex- 
onrtions  that  are  referred  to  in  tbe  deed  by 
which  he  acquires  titl^  or  that  may  be  ascer- 
tained by  referevee  to  his  dain  of  title  as 
spread  forth  upon  the  pnblie  rseord.    Uitdi- 
ell  T.  DVIIer  ^N.  J.  Err.  A  App.)  HO 


1.  A  creditor  of  an  e 
tlon.  who,  for  the  punraee  ot  getting  eoatrvH 
at  its  plant  and  snlelding  it  from  Ita  cred- 
itors, collusivety  obtains  the  appointmcat  of 
a  receiver,  and  thereby  prevents  the  owner 
of  the  premises  on  wbid  tbe  plant  fa  located 
from  enforcing  his  claims  lur  rent,  wiD  rai- 
der himself  permmally  liable  for  the  rent  ac- 
cruing during  the  receivership.  Unic  Belt 
Machinery  Co.  v.  Hughes  (111.)  673 

i.  A  landlord  of  an  embarrassed  ocfpora- 


ront,  and  asking  leave  to  distrain  tbraefor, 
does  not  waive  or  forfeit  bis  rigbta  on  the 
ground  of  having  assented  to  the  proceed- 
ings, where  he  has  consistently  insisted  on 
the  priority  of  his  claim.  Id. 
3.  Tha  owner  of  property  leaaed  to  an 
embarrassed  corporation,  for  wbkh  a  re- 
ceiver is  ooltusively  i^ppolnted  at  the  in- 
stance of  one  of  its  creditcn,  does  not,  hy 
accepting  the  proceeds  in  tbe  receiver's  hands 
as  a  payment  on  his  claim  for  rent,  exhaust 
his  remedy  so  as  to  prevent  tbe  court  from 
requiriug  the  creditor  to  paj  tha  d'-' 


0  by  Google 


Hacoiuw— SoHooM 


NOTBB  AHBB 


Receiver*;  what  neceesary  to  obtain  ap- 
pointmant  of;  appointment  aa  inctdeot  to 
grant  of  Injunction.  "" 

liability  for  rsit  of  premlaca  occupied 
fraud  in  procuring  appi^ntment  of. 


Recording  Contract  of  Conditional  Bale, 


ling  Con 
e  Sauc, 


BEOUTZRED  MAIL 

Liability  of  Uail  Carrier  to  B 
Loei  of,  aee  PosromcB. 


Of  Idaster  for  Damt^cfl  Tliat  may  Ariae 
from    Future    CiJnriaB,    ua    Con- 

REUOIOUS  FKEEDOM. 

Reading  Bible  in  Schools  as  Infrings- 
Dient  of,  see  Cohbtii  utwhai.  Law, 
S;  Schools,  I. 

REMOTAI.  or  CAUSE. 

After  the  dlsmlsBal  of  an  acUoa  fal  a 
Federal  court  to  vhich  it  has  been  rcmored 
from  a  state  court,  without  prejudice  and 
without  a  det«nninati(Hi  of  the  merits,  plain- 
tiflf  may  again  invoke  the  juriedicti<Mi  of  the 
state  court,  and  the  lattn  may  pioceed  to 
a  dfltemiination  of  the  controversy  iner — 
tive  of,  and  unaffected  by,  tbe  formei 
moval  to,  or  jurisdiction  In,  tlie  Federal 
court.  Rodman  t.  Miasouri  F.  R.  Ot.  (Kan.) 
704 


BE*  JUDICATA. 

See  CaiuiiTAi.  Law;  JusaiuHT,  Nons 
A]n>  Bbietb. 

r£8U1I±. 

For  Resume  ot  Contents  of  Book,  sm 
p.  961. 

RIGHT  or  FBIVACr. 

Unauthoriied  Publication  of  Likeness 
for  Advertising  Purposes,  see 

Publication  of  Likeness  for  Advertising 
PurpoBCB  aa  Conetitutlng  a  Idbel, 
see  Libel  asd  Slaitdeb. 


I.  Notioa  by  a  purchaser,  beton  die  time 
tor  tlie  performance  of  the  contract,  that  he 
will  not  accept  the  goods,  operates  at  com- 
mon law  as  a  brea<£  of  the  contract;  and 
the  only  nanedy  of  the  vendor  is  an  action 
to  recover  damages  iar  such  breach.  Okla- 
homa Vinsgar  Ck>.  v.  Carter  (Oa.)  122 
SO  L.R.A. 


cannot  release  himself  tfaeretr<m  by  oonntar- 
mandiug  his  order  before  delivery,  and  noti- 
fying tne  sells'  that  he  will  not  accept  the 
gitO&  if  shipped.  Id. 

3.  One  who  sliips  goods  to  a  purchaser 
after  notice  of  countermand  cannot  main- 
tain an  action  to  recover  the  contract  price 
of  the  goods,  under  a  statute  providing  that, 
where  a  purchaaer  refuaes  to  take  and  pay 
for  goods  bought,  the  seller  may  store  the 
property  for  the  vendee  and  sue  him  tor 
the  entire  prke;  and  bis  only  remedy  is 
an  action  for  the  breach  of  the  contract.  Id. 

4.  Failure  to  record  a  contract  of  coodi- 
Uoual  sale  reserving  title  to  a  machine 
which  becomes  a  fixture  in  a  manufactur- 
iug  plant  will  make  it  ot  no  effect  as  against 
a  subsequent  bona  fide  mortgage  of  tbe 
whole  plant,  under  a  statute  making  condi- 
tional sales  of  property  placed  In  poseea- 
sion  of  the  buyer  void  as  axainst  subse- 
quent mortgages  in  good  faith,  unless  ths 
contract  ia  recorded.  Schmalts  v.  York 
Hfg.  Co.   (Pa.)  W7 

Notes  akd  Brjets. 

Bale ;     effect    of    countemanding    order ; 

memure  of  damages  In  case  of.  182 

When  title  to  goods  sent  C.  O.  D.  passes. 

TSI 

•CHOOXJI. 

Reading  of  Bible  in,  as  Infringement 
of  Religious  Freedom,  see  Conbti- 
TUTioNAL  Law,  2. 
Infringement  of  Rigbts  ot  Parents  by 
Compulsory  Education  Law,  see 
I^iFAirra,  S. 
Unisterlal  Nature  of  Office  of  Member 
of   Board  of   Education,  see   Of- 


not  be  required. 

ices  or  to  join  in  them.    State  ear  rel.  Free- 

n  V.  Scheve  (Neb.)  027 

2.  Whether  it  is  prudent  or  politic  to 
permit  Bible  reading  in  the  public  schoola 
IS  a  question  tor  the  school  authorities;  but 
whether  the  practice  ot  Bible  reading  haa 
taken  the  form  of  sectarian  instruction  is 
a  question  for  the  courts  to  determine  upon 
evidence.  Id. 

3,  Permitting  the  use  of  a  school  build- 
ing for  theatrical  performances  ss  a  busi- 
ness, whether  in  combination  with  its  use 
for  school  purposes  or  otherwise,  is  a  breach 
of  tsith,  and  will  be  enjoined,  where  the 
building  has  been  constructed  with  the  pro- 
ceeds of  bonds  based  upon  a  tax  voted  to 
be  imposed  to  erect  a  building  for  school 
purposes,  thoush  the  municiiwr  authoritiea 
may  make  such  casual  and  incidental  use 
of  the  building  as  is  not  inconsistent  with, 
or  prejudicial  to,  the  main  purpose  for 
which  it  Is  erected.  Sugar  v.  Monroe 
(La.)  728 
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Search— Strket  Railvavs. 


Nol'Ef 


DBun 


buhoolB;  etatut«  compelling  education  of 
children  1  vdlidity  of.  43G 

Reading  of  Bible  in,  aa  "  Mctarian  in- 
■truction;"  UM  of  echool  building  for  reli- 
gious purposes.  9S8 

Members  of  board  of  education  as  minis- 
terial oOieers.  91fl 


Searching  the  person  of  one  accused 
of  crime  and  taking  therefrom  tfae  inatru- 
menta,  devices,  and  tokens  used  in  tfae  com- 
mission of  the  crime,  is  not  an  anreasonable 
search  or  illegal  seizure,  within  the  n 
Ing  of  the  coimtitutionai  provision  agi 
auch  searches  and  seiiures,  Stkt«  t. 
wards  (W.  Va.) 

NoiEa  AicD  Bu^ra. 


See  UouiclDE. 
■EQVESTBATIOH. 

An  application  to  set  aside  a  seizure 
bf  judicial  sequestration  of  land  belonging 
to  a  decedent's  estate,  and  to  bond  tbe  same, 
is  properly  refused  where  there  are  conflict- 
ing claims  as  to  its  ownership,  to  determine 
which  another  suit  is  pending,  and  it  de- 
rives its  principal  value  from  timber  on  it, 
and  the  probabilitv  is  that  it  will  be  de- 
nuded of  such  timber  if  allowed  to  go  into 
the  posM^nion  of  either  of  the  claiinants. 
Benton's  Succession    (La.)  135 


BPECinO  FEHFOBMAHOIl. 

Marriage  does  not  take  a  parol  con- 
tract to  convey  property  in  consideration 
thereof  out  of  the  provisions  of  a  statute 
making  void  every  agreement  made  upon 
consideration    of    marriage    except    mutual 

firomises  to  marry,  unless  they  are  in  writ- 
ng,  HO  that  the  conveyance  can  be  enforced 
in  equity.    Hunt  v.  Hunt  (N.  Y.)  306 


Notes 
Specific  perfc 


Bbicfg. 

of  contract  to  eon- 
consideration  of  marriage. 
308 
STATUTE  OF  FRAITDS. 

See     Specific     Pebfobuanck;      Goh- 

TKACTS,  Noteb   Awn  Bbiefs. 

STATUTES. 

I.  A  title,  "An  Act  Regulatiiw  the  Prac- 
tice of  Medicine,  Surgery,  end  Obstetrics  " 
is  aulhcient  to  cover  a  definition  of  the  prac- , 
tice  of  meilicinc,  and  to  designate  those  who 
fig  L.  R.  A. 


Z.  A  titles  "  Concerming  tbe  Education 
of  Children,"  is  suHlelent  to  cover  matter 
relating  to  tbe  duties  of  parents  and  guard- 
ians concerning  the  attendance  of  children 
at  school,  the  appointmeat  of  a  truant  ol- 
Bcer,  and  the  dennitioo  of  a  ir'"' 


Ballej'  ( 

3.  A  title,  "An  Act  Entitled  'An  Act 
Amending  An  Act  Conoeming  the  EdneatuMi 
of  Chiljlren,'  Approved  March  8,  18711," 
sufficiently  refers  to  the  title  of  the  former 
act  to  comply  with  the  requirements  of  the 
Conatitutioo  aa  to  the  amendment  of  stat- 
utes, where  the  title  of  tbe  farmer  set  wsa 
''An  Act  Conoerning  Uie  Education  of  Oiil- 

4.  The  construction  of  a  statute  hj  ttie 
lower  courts  of  tbe  state  of  ita  enactment 
is  not  binding  on  the  courts  of  another 
state.     8«liuaTti  v.  York  Mfg.  Co.    (Fa.) 

907 

Nona  AKD  Bbidv. 

Statutes;  neoeasity  of  nnifiwmity  of.    58£ 

Effect  of  change  of  phraseology  or  OBii- 

sion  of  word  in  revision  of^  elTeet  of  partial 

invalidity   of;    construction   of;    when   eus- 

ceptible    of   two    interpretations ;     reading 

words  into  or  out  of  a  statute.  T3S 


Remedial ;  how  conatroed ;  removal  of 
causes;  effect  of,  on  right  to  bring  new  ac- 
tion in  state  court  after  dismissal  in  Fed- 
eral court.  704 

Statute  of  43  Eliz.  as  to  charitable  uses; 
adoption  of,  in  United  States.  411 

To  regulate  the  "practice  ctf  medicine,  sur- 
gery, and  obstetrics;"  sufficiency  of  title  to 
include  magnetic  healers.  192 

Effect  of  failure  to  preacriba  puaishinent 
for  breach  of;  construction  of  technical 
words;  inquiring  into  purpose  of  enact- 
ment; meanine  of  word  "medicine;"  strict 
construction  oi  penal  statute.  137 

771 

STOCK  EZOHAKGE. 

Seat  in,  as  Constituting  Propert;  Pass- 
ing to  Trustee  in  Bankruptqr,  ssa 
Bankbuftct. 

Notes  ajid  Bbxets. 


STREET  RATLWATS. 

Requirement  as  to  Cleaning  StreA  be- 
tween Rails,  as  a  De^vaticm  of 
Equal  Protection  of  tfie  Iawb,  see 
CoHSTirvnoHAi.  Law,  6. 


Stakktb— Ta  m. 


Fower  of  Uuuicipality  to  Bequire  Street 
BailwBjB  to  Fave  and  Keep  in  Re- 
pair a  Portion  o(  the  Highway,  see 

HiTNICIPAI.    COBPOBATIOMS,    4. 

Begulation  of  Charires,    see    CAsaiEBa, 

is-ig. 

1.  No  right  ol  action  Ib  conferred  upon 


bjr  an  ordinance  nquiring  all  street  railway 
eompwuee  to  pan  and  keep  in  F«D*ir,  undet 
t^o  direction  and  to  tl>e  taUsIaouon  of  ttto 
proper  municipat  authoritiei,  the  apace  be- 
tween tbe  rails  ol  their  trat^  and  oetween 
the  tracks  and  for  1  foot  outaide  of  each 
outer  track,  at  the  Hame  time  providing  that, 
if  any  company  tail  bo  to  pave  or  keep  tbe 
pavement  Id  repair,  the  city  autbontiea  may 
cauBs  tbe  work  to  be  done,  and  tbe  company 
shall,  on  demand,  pa^  the  coat  thereof.  THeld- 
ers  V.  North  Jersey  Street  B.  Co.  (N.  J.  Err. 
i,  App.)  465 

2.  A  municipality  cannot,  in  granting 
Authority  to  a  street  ear  oonipitny  to  oper- 
ati'  cora  in  its  Bti'eets,  deprive  itself  of  the 
power  to  compel  the  company  to  clean  the 
■treet  between  its  outer  rails,  if  the  exer- 
cise of  such  power  ia  necesaaiy  to  tiie  health 
and  cimifort  of  the  people.  ChieaKo  v.  Chi- 
cago Union  Traction  Co.  (111.)  666 

3.  Electric  railway  companies  are  enti- 
tled to  track  conaections  with  interaectine 
Bteam  roada,  where  the  incorporation  of  botb 
dasses  of  roads  is  provided  for  by  the  same 
statute,  tbe  various  provisions  of  which,  in- 
dnding  thom  fur  trade  eonnectionB,  refv  "to 
every  railroad  corporation,"  thereby  includ- 
ing every  railroad  incorporated  under  tbe 
prorisians  of  the  act.  Be  Stillwater  t  M. 
Street  B.  Co.  (N.  Y.)  4S9 

t.  To  entith  a  eonpwiy  operating  a  sys- 
tem of  street  railways  which  were  raiginally 
constmcted  under  charters  graatod  to  eep- 
aratc  comMBiU,  ta  t^  baoeflt  of  eontracte 
between  the  mnnidpality  a 

a  fixing  the  rates  of  fare 


^^l 


'.  Chicago  (HI.) 

0.  Authority  to  a  street  car  coraptuiy  to 
leaae  ita  franiwises  ana  pn^rty  does  not 
ineluds  tbe  right  to  transfer  a  privilege  to 
fix  tbe  rates  of  fare  to  be  cbai^ged,  not  ex- 
ceeding a  speeified  rate.  Id. 

8.  A  corporation  organised  for  tbe  pur- 
pose of  leasing  street  railroads  under  the 
provisions  of  a  general  incorporation  law 
which  makes  it  subject  to  such  regulations 
as  tbe  legislature  may  deem  advisable  is 
bound  by  a  statute  conferring  on  tbe  munici- 
pajity  power  to  regulate  ita  rates  of  fare 
■Ptwitbatanrtiiig  contract  rights  of  tbe  leann' 
tomIb  upon  that  subject.  Id. 

7.  A  street  car  coinpany,  by  leasing  ib- 
road  and  franehlses,  impliedly  agrees  that 
tbe  lessee  nhall  operate  them  in  accordance 
with  ttM  profisiona  of  ita  own  charter,  so  far 
Sft  L.  B.  A. 


as  the  provisioni  of  the  two  chai^rs  are  in 
conflict  Id. 

NpTEB   AlTD   BUEFS. 

Street  railways;  power  of  city  to  regulate 
rates  of;  to  require  furnishing  of  transfers; 
charter  of,  aa  contract;  assignment  of  char- 
ters; effect  of  JsHse  to  transfer  franchises 
anil  privileges;  effect  of  conaolidation  of 
companies  on  rights  as  to  rates;  consent  of 
city  to  use  of  stoeets  by,  as  contract.       639 

Aa  r&ilroad;  right  to  track  connection 
with   steam  railroads.  489 


from  trades. 


Iut«Tuption  of  Business    of   Court  by 

Noisy  Uae  of,  see  CouBTS,  2. 
See  also  Hiohvath. 

aUBBOOATIOV. 

NoTBS  AHit  Bum. 
Of  insurer  paying  loss  to  rights  of  Inanred, 


lUB  VI V  OB»HIP. 

Aa    between    Insured    and    BeneSdarj 
KlHed    in  SanM  Disaster,  see  In- 

SUBANOB,    9. 


A  charitable  corporation  is  entitled  to 
eoumption  from  taxation,  not  only  on  the 
amount  of  property  whi<ji  its  charter  per- 
mits it  to  hold,  but  also  on  the  increased 
amonnt  which  N.  J.  P.  L.  Ii90,  p.  46,  author- 
ises all  charitable  corporations  to  hold,  not- 
withstanding a  clause  in  tbia  act  that  noth- 
ing therein  contained  shall  be  construed  to 
exonpt  the  property  of  such  corporations 
from  taxation,  where  the  charter  of  the  cor- 
poration contains  no  provision  as  to  exemp- 
tion, and  the  general  tax  law  provides  that 
all  building!  used  exduaivdy  for  charitable 
purp4Mes,^  with  tbe  land  whereon  they  sra 
ereined  and  which  may  be  necessary  to  the 
Fair  enjoyment  thereof,  ahall  be  exempt. 
State,  Children's  Seashore  House,  Proaecu- 
tor,  v.  Atlantic  City   (N.  J.  Err.  t  App.) 

8.  I.«nd  purchased  t^  a  eharitabte  cor. 
poration  for  the  purpose  of  removing  thereto 
its  institution  after  a  sale  of  the  property 
then  occupied  by  It,  and  which,  pending  such 
^ale,  is  oenupied  by  a  camp  for  the  aeoommo- 
iation  of  the  overflow  from  the  main  insti- 
tution during  tbe  aummer  months,  and  by  a 
one-stor;  frame  structure  used  ecelualvely  aa 


Taxpatir-~Tbial. 


A  kitchen  and  laundiy  for  the  camp,  and  In 
which  no  one  sleeps,  is  not  exanpt  from  tftza- 
tioD  unditr  a  stfttuto  which  exempts  all  build- 
ings used  exclusivelj  for  charifable  purpoBCB, 
with  the  land  oa  which  the;  are  erected  and 
which  mHy  be  necessary  for  the  fair  enjoy- 
ment thereof,  and  tiie  furniture  and  personal 
propertj  used  therein,  since  neitAer  the 
frame  structure  nor  the  tent*  are  Iraild- 
ingi"  within  the  meaning  of  the  statute.  Id. 
Bneeaaaloa  tax. 

3.  The  words  "intestate  laws"  in  a  stat- 


fer  to  the  laws  whidi  govern  tbe  devolution 


hw  award   under  the  adminirtration   laws. 
Billings  V.  People  (ID.)  807 

4.  Life  estates  may  be  subjected  to  an 
inheritance  tax  where  the  remainder  is  to 
lineal  descendants,  Hud  exempted  therefrom 
where  the  remainder  is  to  eoliateral  heira 
or  strsngers,  without  transcending  the  leg- 
islative power  of  clsaaiScation.  Id. 

6.  A  bnnsfer  tax  law  is  not  unccwBtitu- 
tional  for  lack  of  uniformity  in  Imposing  the 
tax  upon  lineal  deaemdanta  tn  whom  a  life 
estate  b  given  with  remainder  to  lineal  de- 
scendants, while  lineal  deeeendanti  taking 
a  fee  are  exempt.  l£ 

6.  The  tax  on  the  remainders  under  a 
will  giving  to  certain  pers<»is  life  estates 
with  remaindera  over  in  case  such  persona 
ahould  die  leaving  no  ohlldren  Is  not  present- 
ly payable  on  the  death  of  the  testator,  not- 
withstandii^c  the  statute  provides  that  the 
value  of  the  pnmrtj  shall  ha  Immediately 
appraised,  ana,  after  deducting  the  value  of 
the  life  estate,  ttie  tax  "on  tine  ranaiader 
shall  be  immediately  due  and  payable"  since 
the  reversionary  interests  are  incapable  ot 
valuation,  and  the  tltiral  lauguasn  ut  the 
statute  must  give  way  to  reasonable  inter- 
pretation. Id. 
Nonn  AND  Bun's. 
Taxes;  extesision  of  statute  levying,  by 
im;dicatIon;  strict  consbiictton  of;  inherit- 
ance tax;  discrimination  in;  on  wife's  dow- 


Right  of,  to  Reatrain  Im[a«p«r  Use  of 
Public  Buildings,  see  Aonon  ox 
8nrr,  2. 


Mental  An^pish  na  Elemcsit  of  Damages 
for  Delay  in  Delivering  Telegram, 
see  Daicagbs,  6. 
I.  Delivery  of  a  telq^am  directed  to  a 
person  In  care  of  a  railroad  company  at  a 
certain  place,  to  the  ticket  ag^t  of  the  com- 
pany there,  after  making  extensive  search 
for  the  sendee,  relieves  Gie  tel^raph  com- 
.in  I>.  R.  A. 


pauy  from  further  liability.    Leler  v.  West 
crn  U.  Teleg.  Co.   (N.  C.)  477 

2.  Information  as  to  ths  contents  of  a 
telegram  need  not  he  given  to  the  sendee^ 
agent  when  delivery  is  made  to  him.  Id. 

3.  A  telegraph  company  is  not  liaUe  for 
the  less  sustained  b^  performance  of  a  cm- 
tract  closed  at  a  pnce  quoted  in  a  message 
as  ehaBged  in  tranamiasion,  where  thescndec^ 
from  his  knowledge  ot  Uie  market,  knew  that 
a  mirtafce  most  nave  oeenired,  and  acted  in 
bad  faith,  Binoe,  the  contract  not  being  bind- 
ing on  Uia  seftdcr,  be  cannot  vtdnntavfly  pti- 
form  it  and  throw  the  loss  on  the  ecnupsny. 
Germain  Fruit  Co.  v.  Western  U.  Teleg.  Ool 
{CaL)  S7» 

NoiKS  Ain>  Bnmra. 
Telegrams;  sulBcioicy  of  delivo;  ot.    477 
Degree  of  care  which  must  be  exerciMd  in 

transmissiwi  of;  error  in  quotatim  <rf  price; 

conditiraiB  on  telegraph  blank.  S7fi 

Failure  to  deliver;    damages  tar   msBtal 

suffering  caused  I^.  3M 


TBACK  OOMH  EOTIOHB. 

Between  Electric  and  8t«am  Baihn^it 
see  Street  Railwaxb,  8. 


Defeat  in,  as  Jnati^rtog  Ejeetaoo  ol  Pss- 


Du^  to  person  trespassing.  316 

Ri^t  of  trespaSBor  to  recover  for  Injuries 

not  wilfully  inflicted;  effect  of  paarfvn  ae- 

Suieecenee  oj  owner  in  use  of  proper^  on 
lability  for  condition  of;  tnspaM  on  unin- 
cloeed  land  by  cattle;  llablli^  tot  iBjniy 
to.  771 


Beeeptlam  af  arUamaa, 

2.  An  objection  that  evidence  (rffercd  is 
incompe(«nt,  immaterial,  and  irrelevint  is 
sufficient  if  the  evidence  is  "  no  evldenes  at 
all."  State  V.  Bartlett  (Mo.)  75C 
QvMtlaMS  of  law  and  faat. 

3.  Whether  the  poaseadon  of  pn^srly 
obtained  by  a  trick  or  dertcs "-' — " 


::.,Goot,>le 


Tkial  Db  Novo— ToTiHB  ard  ELicnoaa. 


with  intent  to  steal  is  a  question  tor  the 
jnry.    State  v.  Edwuda  (W.  V«.)  4GC 

4.  Ordinarily  the  qneBtion  of  negligeiiae 
ia  one  of  fact  for  tha  jiu^t  to  be  detMrnlned 
from  all  the  facta  and  circunutaoceB  ebown 
in  evidence,  and  it  U  error  for  the  court  to 
group  certain  facta  in  evidence  ti^etlier,  and 
inBtruct  the  JU17  that  they  constitute  neg- 
ligenoe.  Chicago,  B.  &  Q.  R.  Co.  v.  E>aj- 
eobuhl   (Neb.)  920 

0,  Whether  or  not  a  conugnee  of  goods 
C.  O.  D.,  who,  befora  receiTins  tha  goods, 
pajrs  the  trill,  which  ia  preaent«d  by  the  car- 
rier with  knowledge  of  facts,  indicating  that 
the  goods  ara  damaged,  exerciaes  dua  dili- 
gence in  claiming  a  ratnrn  of  the  money  be- 
cauM  of  such  dunage,  ia  for  the  jury,  when 
the  claim  ia  not  made  before  the  money,  by 
due  course  of  mail,  would  be  transmitted 
to  the  consignor.  Hardy  r,  American  Exp. 
Co.  [Mass.)  731 

fl.  The  construction  of  notloea  given  by 
a  conditional  seller  of  a  machine  of  inten- 
tion to  remove  it  from  the  plant  in  which 
it  waa  incorporated  is  tor  the  court. 
Schmaltz  v.  Yorlc  Mfg.  Co.   (Fa.)  flOT 

iMstowetloms. 

7.  \Vhere  the  pleadings  raise  an  issue  of 
fact,  and  under  tha  evidence  but  one  finding 
C&n  be  justified,  it  ia  not  error  for  the  trial 
court  to  assume  the  existence  of  the  fact 
to  established,  and  instruct  the  jury 
eordingly.  First  Nab  Bank  v.  Bargent 
(Neb.)  296 

5.  It  is  not  necessary.  In  defining  duress, 
t«  state  that  the  will  must  be  overpowered 
or  the  party  complaining  thereof  bereft  of 
the  quality  of  mind  essential  to  the  mak- 
ing of  a  GOnti-act;  and  on  instruction  that 
duress  is  an  unlawful  restraint,  intimida- 
tion, or  compulsion  of  another  to  snch  an 
extent  aa  to  induce  him  to  do  some  act  which 
Its  is  not  legally  bound  to  do,  contrary  to 
hia  will  and  inclination.  Is  sufficient.       Id. 

0.  An  instruction  authoriiing  the  jury. 
In  arriving  at  a  verdict,  to  bring  to  hear 
their  own   ICnowledge,  observation,  and  ex- 
perience in  the  busineai  affairs  of  life,  is 
•noneoua  when  not  limited  to  such  knowl- 
•dge,  ofaaerration,  and  experience  as  the^ 
ehan  in  eommm  with  men  generally.    Chi- 
cago, B.  *  Q.  R.  Co.  V.  Krayenbuhl  (Neb.) 
920 
Notes  and  BBncni. 
Negligence  as  question  for  court  ot  jury. 

Question  of  proximate  cause  tor  jury.  110 

Question  for  jury  aa  to  cause  of  injury 

to  Krvant;  aa  to  negligence.  ■"" 

TBIAK.  DE  XOVO. 

Right  to,  on  Appeal,  see   Appeal  AKd 


Notes  akd  Baixn. 
Fact  of  agency  as  defense  to;  independent 
eserdte  of  dominion  over  property  by  agents 
W  t-  R.  A. 


TBVSTS. 

Power  of  Munidpalify  to  Act  aa  Trus- 
tee, see  MimioiPAL  Cobporatioitb, 
1,  2. 

See  also  CoAxrnEB. 

Nona  AiTD  Bm^TB. 


TUSHTABIi^ 

Injuries   to    Qiildren    by,   see  Nmj- 
cenox,  I,  2. 

VHUQUXDATED  DAJCAOEfl. 

Claim  for,  as  Subject  to  Oarniatunent^ 
see  GABniBHUBNT. 


1.  One  induced  to  purchase  a  tract  of 
land  by  misreprcBcntations  as  to  the  quan- 
tity contained  is  not  bound  to  rescind  t» 
tofo  upon  discovering  the  fraud,  but  may 
retain  tlio  tract  and  obtain  an  adjustment 
of  equities  as  to  the  deficiency.  McQIiee 
V.  Bell   (Mo.)  791 

Z.  In  adjusting  the  equities  where  a 
tract  of  land  is  sold  for  a  lump  sum  under 
a  fraudulent  representation  as  to  the  quan- 
tity it  contains,  compeoiation  may  tie  made 
for  the  deficiency  at  the  rate  per  acre  which 
would  have  been  paid  had  the  quantity  been 
aa  represented,  there  being  no  evidence  to 
ahow  that  one  part  of  the  tiact  is  more  val- 
uable than  anotlier.  Id. 
NoTBS  ARD  Bbdwb. 
Vendor  and  purchaser;  effect  of  eounter- 
mand  of  order;  right  of  vendor  in  case  of; 
nifASure  of  damages.  122 
Purchoae  induced  by  fraudulent  misrepre- 
aentatjons ;  remedy-  of  vendee ;  effect  of  mere 
statement  of  opinion  as  to  quantity  of  land; 
where  vendee  has  opportunity  to  investi- 
gate; duty  to  rescind  in  (oto.                   76S 

VOTERS  AND  EXXOTIOMB. 

Contract  to  Use  Newspaper  to  Infinenco 
Action  of  Political  Convention,  Va- 
lidity of,  see  CoRTRACTS,  2. 
1.  The  legislature  may  recc^nize  the  ex- 
istence of  political  parties,  and  within  rea- 
sonable limits  regulate  the  means  bj  which 
partisan  voters  shall  be  protected  in  exer- 
cising individual  preferences  for  party  can- 
didates.    SUte  ea  rel.  McCarthy  v.  Moore 
(Minn.)  4i7 


than  one  column,  and,  in  case  of  nomination 
of  the  same  person  hj  more  than  one  par^, 
forcing  him  to  choose  on  which  ticket  bis 
name  shall  be  printed,  and  directing  that, 
on  failure  to  make  such  choice,  it  shall  bs 
printed  on  tbe  ticket  diat  filed,  with  the 
words  "No  nomination"  on  the  others,  is 
an  UQ^Dstitulional   iatetteience  with  the 


0,  Google 


Mnrphy  V.  Curry   (Ci 


tant  tor  a  ptity  Dmnination  at  ib«  primary 
eleetioa  ia  a  Taaaombk  ragulation,  and  do«a 
not  violate  HiuiL  CaaaL  ^t.  T,  |  T,  provid- 


may  write  the  name  of  any  qualified  eitizca 
if  Vhty  wiah  to  vote  for  him,  protects  his  e1- 
i^bilitf  and  enable!  him  to  be  elected  if 
lie  reeaivea  the  requUite  Totei.  fitate  ex  rel. 
MeCartliy  v.  Moore    (Hinn.)  447 

Nona  AKD  BiDB*. 


Center  of  I^ke;  Orant  of  Land  aa  Ex- 
tending to,  Me  BOUKDABT. 

ObetructitHi  of  River  as  Cotueqnential 
Result  of  Railroad  Embankment, 
tee  Damages,  I. 

Orant  of  Water  Eaaunent  aa  Beina  One 
Appurtenant  to  the  Land,  and  Not 
in  Groaa,  atm  EAaKVKtrta, 

Ejectment  by  One  Claiming  Bed  of  Lake 
under  State  Qimnt,  see  EncrvxKT. 

dosing  Entranee  to  Navigable  Cove  by 
Conatruction  of  Railroad  as  a  Tak- 
ing of  Property  Requiring  Compen- 
sation, see  EuiiTKirr  Douaut,  3. 

Flowing  of  Land  aa  a  Taking  of  Prop- 
erty, see   EuiNKKI  Douaih,  4. 

Isterft^rence  with  Use  of  Btreskm  for 
Floating  I/Ojp;  Rigbt  to  Compen- 
sation, see  EiriHKirr  Domain,  fi, 

Seatralning  Riparian  Owner  from  Cut- 
ting Treea  Aking  Bank  of  Btnam, 
~'B  IiTJUifcnoir,  4,  B. 


Hnnidpal  Wat«rwoika;  laananee  of 
Bonds  as  an  Indebtedneaa  within 
Ifeanii^  of  Coaatitutioiia]  Umita- 
tions.  Bee  Mukicipal  Conoma- 
■noNB.  7-*. 

Bee  also  Pbbies. 

1.  The  rl^t  ot  the  l^slatun  to  regu- 
late the  rights  common  to  riparian  owners 
does  not  empower  it  to  pennit  a  lower  own- 
er to  dam  the  water  back  on  the  upper  own- 
er's land  when  necessary  to  do  so  to  devel- 
op the  full  power  of  the  stream,  and  re- 
atiirc  the  upper  owner  to  take  his  share  of 
le  value  of  the  stream  in  money.  Avery 
».    Vermont    Electric   Co.    (Vt.)  817 

K.  The  motive  of  a  riparian  owner  in  cut- 
ting trees  along  the  bank  of  a  stream  where- 
by evaporation  is  accelerated,  in  felling  thetn 
into  tbe  stream  to  the  injury  of  the  water, 
and  In  building  dams,  does  not  affect  tila 
k«iil  liability  for  anch  acte.  Fiaher  v.  Feige 
(Cal.)  333 

ObstraotloM  of  n«Tls«ble  ^aten, 

3.  The  pi'oh'hition  against  obstnictioiis 
BO  L.  R.  A. 


454,  eliap.  907),  applies  to  an 
subsequently  causes  by  adding 
a   railroad  embankment   along   a    river,  by 
'-  -■ •- — '  up  in  the  bed 


18W  (8S  StaL  at  L. 

an  obatmetJOD 

material  to 


bed  in  such  a  manner  as  to  obaifarnet  navi- 
gation. Nwtbem  F.  R.  Co.  v.  United  SUtes 
(G.  C.  App.  ath  C.)  80 

4.  Hie  decision  by  Coogreae  that  a  bridge 
serosa  a  navigable  body  of  water,  ereeted  un- 
der authority  of  a  atete  statute  whieb  pro- 
vides that  it  ahall  not  unneoewari^  obatruct 
tbe  navigation.  Is  lawful,  ia  comdusivw  upoa 
the  atate  eourta  as  to  whether  m-  Mot  the 
Qonditions  have  been  oomplied  with.  Frost 
V.  Washington  County  R.  Co.    (Me.)  68 

5.  A  bridge  across  navigable  water  vrill 
continue  to  l»  lawful  until  the  Secretery  of 
War  orders  ite  modification,  nnder  aa  act 
of  Congress  deolaring  It  to  be  so,  with  the 

Grovieo  "that  such  modiflcationa  are  made 
1  their  present  poaition,  ccHiditian,  ami  ele- 
vnlioD  as  the  Sen-etary  of  War  maj  order  in 
the  intereste  of  navigation."  Id. 

6.  Tbe  right  to  obstruct  a  naTigaUe 
atream  by  an  upheaval  of  plastic  clay, 
caused  by  the  pressure  of  a  railroad  em- 
bnnkmeot  near  tbe  river,  is  not  granted  by 


where  the  exiatenoe  of  Uie  clay  was  unknown 
to  Congress,  and  the  result  was  not  foreaeen 
by  anyoue.  Northern  P.  R.  Oo.  t.  United 
Stetes  (C.  C.  App.  Sth  C.)  W 

lAkaa. 

Restraining    tJnlawtul    Raising    of    Hoght 
of  Water,  see  IirjUNCnoH,  7. 

7.  llie  legislature  may  autboriie  tbe  lev- 
el of  the  wat«r  ol  a  public  lake  te  be  diawn 
down  for  manufaeturii^  purpoaea,  although 
public  rights  of  navigation  are  thereby  im- 
paired, and  the  shore  line  in  front  of  i^vata 
riparian  prt^rty  ia  changad.  State  t.  Sun- 
apee  Dam  Co.  (N.  H.)  55 

fl.  The  inoonvHiieBoe  to  owners  irf  land 
on  tbe  shore  of  a  puhlie  lake  in  reanhliy  the 
water  because  of  the  aet  of  the  atate  bt  an- 
thoritlng  a  lowering  of  the  water  level,  and 
thu  lessening  thereby  of  the  enjoyment  of 
residences  upon  or  near  the  shore,  furnish  no 
legal  ground  of  complaint,  being  damutmm 
aiiqiie  injuria.  Id. 

9.  A  corporation  empowered  by  ite  char- 
ter to  lown'  the  wat«r  level  of  a  puUic  lake 
for  manufacturing  pnrposea  muat  exercise 
the  right  in  a  masonaMe  manner,  ao  aa  to 
cause  no  unneceasary  injuiy  to  righte  of  nav- 
igation or  of  the  owners  of  landa  npoai  the 
s^ore.  Id. 

10.  A  lake,  although  EO  miles  long  and  7 
wide,  with  water  in  some  plaeea  IS  laat 
deep,  is  not  navigable  in  the  technical  aense. 
BO  as  to  ptaee  the  title  to  Ite  bed  in  the 
state,  where  it  la  covered  and  BUed  with 
trws.  ^itumpa,  logs,  and  snaga,  throng^  wUtk 
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11.  Tbe  owner  ol  land  bordftriug;  on  a  lake 
lUTigibte  on!;  in  tbe  ordinary  aense,  even 
tbough  ftis  title  doea  not  extend  beTOod  Um 
water's  edge,  baa  a  right  to  ba*e  ute  water 
Mmain  in  place,  ao  that  tbe  lake  cannot  be 
drained  by  otber  riparisji  owners.  Id. 

NoTU  Alto  Bsnrs. 


G13 

Liability  for  damming  back  water  o 
fliieam:  —  (I.)  Rigbt  to  dam  bwi:  (a)  n< 
natural  rigbt;  {b)  legislative  autbority: 
(1)  in  general;  (2)  (or  improvement  of 
navigation;  (c)  grant  of  right:  (I)  form 
and  manner;  (8)  abject;  (3)  elTeet;  (4) 
extent;  (d)  license;  {e)  preecriptive  rigbte: 

(1)  'igbt  may  be  acquired  by  prescription; 

(2)  what  neceaury  to  give  right;  (3)  ex- 
t«it  of  right;  (4)  prevention  and  loea  of 
right;  (f)  abandonmoit  of  rigbta ;  (g)  rigbt 
aa  ogainst  public:  (1)  in  general;  (2)  nnia- 
ance;  (h)  title  to  land  ^owed;  (XL)  who 
are  liable:  (a)  public  generaJly;  (b)  cor- 
porations; (c)  me  who  has  parted  with 
pwopertji  (d)  purchaser  of  propoity;  (e) 
other  persona;    (III.]   what  la  obstruction: 

(a)  bridges:  (1)  generally;  (2)  railroad 
bridge:  (a)  du^  as  to  construction;  (b) 
measure  of  care  required;  (c)  liability  for 
injury;  (d)  other  matters;  |b)  drift  and 
d^brta;  (c)  other  obstructirais ;  (d)  illegal, 
though  beneficial;  (e)  chaitge  in  obstruc- 
tion: (1)  repairing  dam;  (2)  increasing 
height  of    dam;    (3)    change    of    location; 

(TV.)  elTrct  of  character  of  etream ;  (V.)  ef- 
fect of  flood:  (a)  ordinaiy  freeliets;  (b) 
extraordinary  floods;  (VI,)  character  of  in- 
jury; (VII.)  remedy,  (a)  abatement;  (b) 
suits  generally:  (1)  statutory  action;  (2) 
common-law  action ;  (3)  equitable  remedies; 

(41  indictment;  (6)  joinder;  (c)  pleading; 
evidence;  (d)  limitation;  (e)  venue;  jui^ 
mnnt;   (f)  damages;   (VIII.)  who  may  sue: 

(a)  in  general:  (1)  owner;  (2)  one  in  pos- 
eession;  (3)  joinder  of  parties;  (b)  grantee; 

(c)  survivorship;  (IX.)  defenses:  (a)  Cfm- 
tributory  negligence;  (b)  estoppel;  (c)  con- 
tributing cause;  (d)  right  to  repair  injury 

B17. 

Bights  of  riparian  proprietors;  injunction 
against  cutting  trees  alraig  stream;  right  to 
ereet  dam;  pollution  of  water  by  upper  ri- 
parian proprietor.  334 

Prescriptive  right  to  ilow  another's  land 
by  raising  of  levM  of  stream;  trust  in  pub- 
lic waters;  grent  to  individual  in  derogation 
of  public  rights;  injury  to  riparian  righta 
l^  improvements  in  public  waters;  as  tak- 
ing of  private  propertf;  lowering  of  level 
ol  ivat4-r;  state  ownership  of  public  waters; 
ownoship  of  ahorea  of  great  ponds,  S6 

69  L.  R.  A. 


,w.  ttlT 

What  wat««  are  navigable;  tcet  of  navi- 
gabili^;  burden  of  proof  aa  to  extent  ot 
UUe  of  riparian  owner;  accraUoiu;  property 
in  fish  of  owner  of  land  under  water;  effect 
of  custom  to  take  Rah  from  waters  over  au< 


Ri(^t  to  obstruct  or  destroy  rigbta  of  navi- 
gation:— (I.)    Extent  of  sovereign's    ri^t: 

(a)  as  against  other  sovereignsi  (b)  «a 
i^inst  subjects  generally;  (o)  as  against 
nparian  owners ;  ( II. )  injury  by  in- 
dividual; (a)  as  riparian  owner;  (6)  by  at- 
tempted navigation:  (1)  In  general;  (2)  an- 
chorage; (3)  wrecks;  (o)  under  statutory 
authority:  (1)  in  graisal;  (2)  exceedi^ 
authority;  (3)  bridges;  (d)  sbatutoi^  prohi- 
bitiim;  (e)  refuse  and  d^brU;  if)  pipes  and 
cables;  Ig)  tiabili^;  (IIL)  powers  and  liv 
bilities    of    municipality:       (a)     authority 

(b)  liabiliiy;  (IV.)  prescriptive  ri^te; 
(V.)  right  to  object  to  obstruction:  (a) 
where  injury  merely  theoretical;  (b)  wher» 
navigation  merely  impaired;  (o)  special  in- 
jury: (1)  general  rule;  (2)  injury  to  navi- 
gation risbt;  (3)  injury  to  riparian  or- 
wharf  right;  (4)  interruption  ta  voyage; 
(51  physical  injury;  (d)  consent  to  obstruc- 
tion and  contnbutory  negligence;  (VI.)  par- 
tial or  immaterial  otffitruction ;  (VII.)  ob- 
struction a  nuisance ;  ( VIII.  ]  remedies : 
(s)  abatement;  (b)  injunction;  (o)  other 
remedies.  32 
.  Effect  of  limitation  of  mnnicipal  indebted- 
edness  upon  the  acquisition  of  a  water  sup- 
ply or  sewer  system:  —  (I.)  The  problem; 
(II.)  excessive  contracts  void;  (III.)  con- 
struction of  limitation;  (IV.)  what  is  not 
indebtedness:  (o)  contracts  for  annual  sup- 
plies; (b)  provision  of  fund  for  payment; 
(e)  creation  of  indepoideut  corporation; 
(V.)  contract  to  purchase;  (VI.)  other  mat- 
tei-s.                                                          604,  610 

Otneration  of  electrici^  by,  as  public  use; 

right  bo  flow    lands;    oonstHutfonaJity    of 

statutes  permitting.  817 

NoncB  AND  BsiErs. 

Exaction  of  tolls  for  floating  logs.  84 

WIXLS. 

Joinder    of    Causes    of    Action    to   Set 
Aside  Both  Deeds  and  Will,  see  Ao- 
TioH  OB  Suit,  3. 
Suit  to  Srt  Aside;  Heirs  aa  Indispensa- 
ble Parties,  see  AenoN  oa  Suit,  B. 
Devise     for    Chariteble     Purpose,     see 

Chabftieb. 
Bnit  to  Set  Aside;  Jurisdiction  of  Fed- 
eral Courts,  see  Codbtb,  4. 

1.  Subsequently  acquired  real  estate 
passes  under  a  will  devising  "  all  my  real 
estate,  of  whatsoever  nature  or  kind  soever, 
And  wheresoever  situated,"  under  a  statute 
giving  power  to  devise  tbe  real  estate  which 
testator  hath,  "  or  at  the  time  of  his  death 
shall  have."    Clayton  v.  Hallett  (Colo.)  407 

2.  Tbe  adoption  of  a  child  after  the 
making  of  a  will  brings  it  within  the  pro- 
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'.iMt  an  intention  to  dtsinbeiit  it  shall  ap- 
pear from  the  will,  the  deviaea  and  legadea 
Khali  he  abated  in  equal  proportions  to  raiae 
a  portion  for  such  cuild  equal  to  that  which 
Buch  cliild  would  have  been  entitled  to  re- 
ceive out  of  the  estate  of  testator  had  he 
died  intestate,  where,  by  statute,  an  adopted 
cliild.  for  the  purpose  of  inheritsDce,  is  de- 
clared to  be  in  law  the  child  of  the  parents 
the  ^ame  ua  if  he  had  been  born  to  them  in 
lawful  weilock.  Flannigan  v,  Howard 
{III.)  664 

3.  A  dittribution  per  itirpei,  and  not 
per  eajntci,  should  be  made  under  t  will  di- 
recting that  two  thirda  of  all  the  residue 
of  the  estate  not  disposed  of  should  be  dis- 
tributed in  equal  shares  to  such  persons  in 
life  at  the  decease  of  testatrix  as  would 
then  be  the  heirs  at  law  of  her  deceased 
husband  had  he  survlTed  her,  and  that  the 
other  one  third  should  be  distributed  in 
equal  shares  to  the  heirs  at  law  of  the  tes- 
tatrix then  in  lite.  HacLean  v.  Williams 
( Oa. )  186 

4.  Where  a  nil]  baa  been  p'obated, 
wlierel^  the  testator  disposes  of  hla  entire 
i-state,  there  is  no  error  in  refusing  to  pro- 
bate an  alleged  will  of  older  date,  which 
gives  nothing  which  is  not  given  in  the  will 
already  probated.  Id. 

Hoiks  ard  Bann. 

Wills;  right  of  strai^r  to  file  bill  to  con- 
test ;  necessary  parties  in  contest  of.  426 

Indefiniteness  of  beneflciarieB ;  bequest  ttf 
city  for  education  of  orphans.  410 

Presumption  of  intention  of  testator  that 
property  should  descend  according  to  law; 
meaning  of  provision  that  property  shall 
be  diitributea  in  "equal  shares;"  distribu- 
tion per  aliipes;  controlling  effect  of  inten- 
tion of  testator.  126 

Effect  on,  of  adoption  of  child;  strict 
cooatruction  of  statute  as  to  right  to  dis- 
pone of  property  Ijy.  864 


1.  One  who  has  teetjfled  that  no  prior 
a  Kident  bad  ever  happened  t^  the  use  of 
a  pulley  and  belt  by  which  an  emplc^ee  was 
injured,  during  the  four  years  tbat  it  had 
59UB.A. 


been  running,  cannot  be  cross-examined  as 
to  other  aocidenta  which  had  happened  In 
the  milt  during  that  time.  Duntley  t. 
Inman,  P.  &  Co.  (Or.)  TBS 

E.  Offenses  committed  before  marrl^p 
are  not  within  an  excepUon  of  "eawa  of 
criminal  violence  upon  one  1^  the  other," 
in  a  statute  forUdding  husband  or  wife  to 
testify  against  tbe  other.  People  v.  Curiale 
(Cal.)  688 

3.  An  act  of  sexual  intercourse  with  a 
female  by  her  consent  when  stie  was  under 
the  age  wlien  she  coutd  lu^lly  consent  is 
not  an  act  of  criminal  violence  within  the 
meaning  of  an  exception  of  evidence  as  to 
such  ai^,  in  a  statute  forbidding  a  woman 
to  be  a  witness  against  ber  huswnd.  Id. 
Nom  AHo  BaiKra 
Wife  as  wltneae  against  husband  on  trial 
for  offense  committed  betoie  marriage;  in 
case  of  perstmal  violence  by  bn^Mud  against 
wife.  688 
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Constitutional  i^  of  Statute  Antfaorit- 
ing  Service  of  Btunmons  against  a 
Nonre^dent     Natural     Person    by 
Bervice  on  His  Agent,  aee  Cokbti- 
TunoNAi.  Law,  14. 
A  manager  of  an  agency  eatablished 
in  Nebra&ka  fay  a  foreign  railroad  corpora- 
tion  for  the  purpose  of  aoliciUng  traffic  over 
its  line  of  ro*d  is  a  managing  agent,  within 
the  meaning  of  the  statute  wifli  reference 
to  the  service  of  summons  upon  swA  corpo- 
rations.    Union  State  Bank  v.  Fremont,  E. 
t  M.  Valley  R.  Co.   (Neb.)  93* 

Nona  Aim  BmEFS. 
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